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THE 1996 CAMPAIGN FINANCE
INVESTIGATIONS

TUESDAY, JUNE 27, 2000

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 2:06 p.m., in room
SH-216, Hart Senate Office Building, Hon. Orrin G. Hatch pre-
siding.

Also present: Senators Specter, Leahy, Grassley, Thurmond,
Feingold, Feinstein, Kyl, Torricelli, Schumer, Sessions, and Smith.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

The CHAIRMAN. General, if you could raise your right hand. Do
you solemnly swear to tell the truth, the whole truth, and nothing
but the truth, so help you God?

Attorney General RENO. I do.

The CHAIRMAN. Thank you.

I am pleased to convene this hearing of the Judiciary Committee
to continue its oversight of the Department of Justice.

I will shortly turn to Senator Specter who has been tasked by the
committee to head up this effort. I have to commend Senator Spec-
ter for his hard work and diligence in pursuing this oversight
project, often in the face of resistance from the administration and
the Justice Department, and I am glad to have been able to facili-
tate his efforts to obtain the documents and information necessary
to complete the work of this committee.

Finally, I would also like to welcome our Attorney General and
thank her for her attendance here today.

The campaign finance abuses of the 1996 Presidential election
were a low watermark in our political history. Public confidence in
our institutions and system of justice has been severely under-
mined. Vigorous and timely enforcement of our election laws would
have gone a long way towards restoring the public’s faith. Unfortu-
nately, the Justice Department, through its many stops and starts,
has failed to accomplish this goal, and we now find ourselves on
the threshold of a new election with many old questions that re-
main unanswered.

I have made no secret of my strongly held view that an inde-
pendent counsel for campaign finance-related matters should have
been appointed long ago. The committee was the first to formally
request the appointment of an independent counsel to investigate
these matters. The work of this committee revealed that many oth-
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ers inside the Justice Department felt exactly the same way. FBI
Director Freeh, Charles La Bella, Robert Litt, and now the current
head of the Campaign Task Force, Robert Conrad, have all called
for an investigation of one aspect of this matter or another by
someone outside the Justice Department.

The reasons in my view are clear. When investigating allegations
against the President and Vice President, the Attorney General is
inherently conflicted, and any decision she may render in these
matters will not inspire the public’s confidence. This is particularly
true of any decision not to prosecute.

While I am sure we will hear much commentary today about the
provisions of the now-expired independent counsel law, the Ethics
in Government Act, the provisions of which the Attorney General
in my opinion incorrectly argued, unduly restricted her decision-
making process. Those provisions no longer exist.

The appointment of an outside special counsel is now governed
solely by Justice Department regulations, not a statute. The Attor-
ney General possesses the authority to appoint an outside pros-
ecutor under her own regulations when, as here, it is in the public
interest.

There are many legitimate questions concerning the process at
the Department that resulted in the Attorney General’s refusal to
appoint an independent counsel for campaign finance and the mer-
its of those decisions. The committee will pursue those during to-
day’s hearing. There is also, however, the ongoing question of
whether the Attorney General will use her authority to appoint an
outside counsel under Justice Department regulations. The Attor-
ney General certainly has the ability to do so.

I respect the Attorney General’s desire to make these decisions
free from outside pressure, from members of Congress, the media,
and others. That is understandable. I also agree with her public
comments that such a decision should be the result of a thorough
and objective evaluation of the facts and the law. It seems to me,
however, that the “pressure” to appoint an outside counsel is com-
ing from inside the Justice Department, from people she has cho-
sen at various times to advise her and to head the Campaign Fi-
nance Task Force. The Attorney General and the Justice Depart-
ment have been examining these facts for 4 years now which would
appear to be ample time to be thorough, and it is now time to make
a decision and to be held accountable for it.

With that, we will turn to Senator Leahy.

STATEMENT OF HON. PATRICK LEAHY, A U.S. SENATOR FROM
THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.

Attorney General Reno, thank you for your cooperation and your
agreement to be here today. As you probably know, this hearing
will take on the air more of an inquisition than an oversight hear-
ing, but I think you can handle that.

Before the inquisition begins, I want to commend you for making
a real difference in America. Especially, since this may be the last
time that you will be appearing before this committee in the role
as Attorney General. You have helped stop the steady increase in
the crime rate. You have worked aggressively with Federal, State,
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and local enforcement officers to keep violence and property crime
rates down.

Under your leadership and the programs established by the Vio-
lent Crime Control and Law Enforcement Act of 1994, the Nation’s
serious crime rate has declined for 8 straight years. Murder rates
have fallen to their lowest level in three decades. Since 1994, vio-
lent crimes by juveniles and the juvenile arrest rate for serious
crimes have also declined. According to the FBI’s latest crime sta-
tistics, there has been a 7-percent decline in reported serious vio-
lence and property crime from 1998 totals. All of these, certainly
in my adult life, I have never seen the crime rates come down as
much as they have during the time you have been Attorney Gen-
eral, but you have not stopped on that. You have worked to keep
our schools and streets safe, and I wish the Congress would cooper-
ate with you more.

In my longer statement, which I will put in the record, we find
such things that we have not done, like the Juvenile Justice Con-
ference stalled, frankly, by the gun lobby; hate crimes, Bulletproof
Vest Partnership Act, Innocence Protection Act, domestic violence,
and Justice Department nominations.

Let’s talk about the independent counsel appointments, your de-
termination not to call for the appointment of an independent coun-
sel in connection with campaign finance, but your determination to
pursue those matters through a Justice Department task force.
That is a task force that you can look to as one that has had a
great deal of success. It has obtained more than 20 convictions and
pleas, actually a lot better than what we saw with the Special
Counsel, and I am thinking of Kenneth Starr who spent over $50
million—$55.0 million—had dozens, even hundreds of FBI agents
available to him over the period of time that he existed.

The bottom line on your independent counsel decisions in 1998
and 1999, where you determined rather than using the Justice De-
partment, but rather to use independent counsel, is that after 82
days of hearings—82 days of hearings—and investigation after in-
vestigation after investigation before a series of Senate and House
committees, and all the critics and all those out to undermine your
authority, no one has been able to question your integrity and your
independence and your decisionmaking. Not FBI Director Freeh,
not Charles La Bella, nor really anybody on this committee has
said they believe you sacrificed your integrity and your inde-
pendent judgment to some corrupt influence.

I should also note that nobody, including the chairman of the
Specter investigations, Senator Specter, has said that the Vice
President has done anything wrong.

Now, I know you are going to be asked about decisions to appoint
and not to appoint independent counsel. One focus I have been told
will be on informal comments poorly made in 1996 by Mr. Radek,
the chief of the Public Integrity Section, to FBI officials relating to
whether he felt pressure because the Attorney General had not yet
been reappointed to a second term.

Mr. Radek, who met frequently with these officials, does not re-
member any such conversation on this topic, acknowledges that he
may have felt pressure to do a good job. Mr. Radek has denied the
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claims of the FBI that the pressure he felt was in any way related
to the Attorney General’s job status.

I understand that one focus of this hearing will be to explore this
dispute further, and I simply do not understand how any of this,
if it happened at all, bears on the Attorney General’s independent
counsel decision.

Those of us who appeared before this committee have repeatedly
attested to the integrity of Attorney General Janet Reno. Those
who talked to us, who testified before us, have repeatedly assured
all of us that all decisions made by her were on the basis of her
honest assessment.

Let me just tell you a couple of the things. Charles La Bella, just
this last May, told the Judiciary Subcommittee on Administrative
Oversight in the Courts, as part of this investigation, that his per-
ception was that the Attorney General made no decisions to protect
anyone. FBI Director Louis Freeh told the House Government Re-
form Committee, “I do not believe for one moment that any of her
decisions, but particularly her decisions in this matter, have been
motivated by anything other than the facts and the law, which she
is obligated to follow.” Robert Litt, just last week, said, “The De-
partment’s deliberations in this matter have now been made public.
The thousands of pages of memoranda analyzing this issue, which
have been released to the public, make it abundantly clear that all
of the Attorney General’s decisions were made solely on the merits
after full and, indeed, exhaustive consideration that the facts show
and legal issues involved and without any political influence at all.”
Larry Parkinson responded that he did not have any doubt about
Attorney General Reno’s integrity. This goes on and on and on.

I have been concerned about some of the oversight here. I did
when the committee precipitously sent staff to Texas, barring Sen-
ator Danforth to complain that we are interfering with his inves-
tigation. I have been concerned about sending subpoenas to line at-
torneys who now have to be asked questions over and over again
whether they are simply raising the points in a hearing or in a de-
cision, whether they are devil’s-advocating something, and will they
ever do that again.

I think this is wrong. I think we are seeing now what is hap-
pening when we have cases underway; for example, Wen Ho Lee,
where the committee has now received a formal request from Mr.
Lee’s defense attorney for the Republican report in this matter and
what has been generated by it.

We have heard that sitting Federal judges on pending criminal
matters had been questioned about what they are going to do by
members of this committee.

I am hoping that we are not going to make the same mistake we
saw when we had Kenneth Starr and a runaway operation in the
House of Representatives that did not show very well on the whole
Congress.

Mr. Chairman, I will put my whole statement in the record, but
based on your decision to turn this from the full committee to the
subcommittee, to the Specter investigation subcommittee, I will
also then yield my place to the Senator from New Jersey, Mr.
Torricelli.

[The prepared statement of Senator Leahy follows:]
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PREPARED STATEMENT OF SENATOR PATRICK J. LEAHY

Attorney General Reno, thank you for your cooperation and your agreement to be
here today. This session will more resemble an inquisition than an oversight hear-
ing, but I expect that you are steeled for that eventuality. Before our Republican
members begin the inquisition, I wanted to commend you for making a real dif-
ference in America, especially because this may be the last time you appear before
this committee in your role as Attorney General. You have not only helped stop the
steady increases in the crime rate but have worked aggressively with our Federal,
State and local law enforcement officers to keep the violent and property crime rates
in this country going down.

Under your leadership, and the programs established by the Violent Crime Con-
trol and Law enforcement Act of 1994, the nation’s serious crime rate has declined
for eight straight years. Murder rates have fallen to their lowest levels in three dec-
ades. Since 1994, violent crimes by juveniles and the juvenile arrest rates for seri-
ous crimes have also declined. According to the FBI’s latest crime statistics, released
on May 7, 2000, in just the last year, there has been a seven percent decline in re-
ported serious violent and property crime from 1998 totals. Both murder and rob-
bery registered eight percent drops, while forcible rape and aggravated assault fig-
ures each declined by seven percent from 1998. All Americans owe you an enormous
thanks for a job well done.

Yet you have not simply rested on your laurels. I, for one, appreciate your tireless
efforts to press for additional change to keep our schools and streets safe. This Con-
gress has left much unfinished business that deserves and requires our attention.

Juvenile Justice Conference.—Last year when you joined us for the oversight hear-
ing of the Department we were all grieving for victims of school violence in Col-
umbine. With your help, the Senate moved swiftly to pass the Hatch-Leahy juvenile
crime bill with a strong bipartisan 73-vote majority, a bill that included a number
of common sense measures on gun safety and school safety. Unfortunately, despite
our best efforts, your efforts and those of the President, the Republican majority will
not convene the conference on that legislation to send a final bill to the President
that can make a difference in the lives of Americans. If the roles were reversed and
you were holding an oversight hearing on our performance, you certainly would
have much to criticize.

Hate Crimes.—Last year, you joined us just as the Committee was postponing
hearings on hate crimes. Unfortunately, this Committee never considered that legis-
lation. Still, last Tuesday a strong bipartisan majority of the Senate, indeed a 57-
vote majority that included a bipartisan majority from the members of this Com-
mittee, adopted the Kennedy-Smith amendment incorporating the Local Law En-
forcement Enhancement Act of 2000 into legislation before the Senate. Senate adop-
tion of this hate crimes legislation is a significant step forward. We thank you for
your support of that important effort.

Bulletproof Vest Partnership Grant Act.—I hope the Republican zeal for inves-
tigating, instead of legislating, does not further delay the Committee’s consideration
of the bipartisan Bulletproof Vest Partnership Grant Act of 2000, which would reau-
thorize and double the funding for this highly successful Department of Justice
grant program to provide our nation’s law enforcement officers with life-saving body
armor. The Department of Justice has already provided more than 90,000 bullet-
proof vests to law enforcement officers across the country under the 1998 law spon-
sored by Senator Campbell and me. I appreciate the Attorney General’s support for
the original Campbell-Leahy law and our reauthorization legislation.

Innocence Protection Act.—I thank you for your recent comments on the impor-
tance of ensuring competent counsel for those charged in cases that can lead to the
imposition of the death penalty. I agree. That is why perhaps the most important
provisions of he Leahy-Smith-LaHood-Delahunt Innocence Protection Act are those
seeking to assist the States in establishing standards for competent counsel and
helping provide the resources needed to ensure a fair trial.

Domestic Violence.—I also commend you for helping to stem the tide of domestic
violence and for moving aggressively to help the victims of this abuse and to im-
prove rights and services for crime victims in general. We are hopeful this week that
the Committee, at long last, will report the reauthorization of the Violence Against
Women Act. I would also like to see us report additional crime victims legislation
without delay.

Justice Department Nominations.—I regret that the majority of this Committee
and the Senate have stalled the many nominations for senior positions at the Jus-
tice Department, within law enforcement, and for the federal courts. That Dan
Marcus, Randy Moss, David Ogden, and Bill Lann Lee have not been confirmed as
the Associate Attorney General, Assistant Attorney General for the Office of Legal
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Counsel, Assistant Attorney General for the Civil Division and Assistant Attorney
General for the Civil Rights division is regrettable and inexcusable.

Independent Counsel Appointments.—] wanted to make a few pertinent observa-
tions, about your determinations not to call for the appointment of an independent
counsel in connection with campaign finance but to pursue those matters through
a Justice Department Task Force that has obtained more than 20 convictions and
pleas—more in fact than were obtained by Kenneth Starr with all the FBI agents
and more than $50 million at his disposal over a period of 5 years.

The bottom line on your independent counsel decisions in 1998 and 1999 is that
after 82 days of hearings, and investigation after investigation before a series of
Senate and House Committees and with leaks and critics and all those out to under-
mine your authority, no one has been able to question your integrity and your inde-
pendence in your decision-making. Not FBI Director Freeh not Charles La Bella, not
even Senator Specter has said that he believes that you sacrificed your integrity and
your independent judgment to some corrupt influence. for that matter I should also
note that Senator Specter has not said that the Vice President has done anything
wrong.

I understand that the Attorney General today will be asked about her decision
to appoint and not to appoint independent counsels. One focus, I have been told,
will be on informal comments purportedly made in 1996 by Mr. Radek, the Chief
of the Public Integrity Section, to FBI officials relating to whether he felt “pressure”
because the Attorney General had not yet been reappointed to a second term. Mr.
Radek, who met frequently with these officials, does not remember any conversation
on this topic and acknowledges that he may have mentioned feeling pressure to do
a good job. Mr. Radek has denied the claims of the FBI that the pressure he felt
was in any way related to the Attorney General’s job status. I understand that one
focus of this hearing will be to explore this dispute further and I simply do not un-
derstand how any of this, if it happened at all, bears on this Attorney General’s
independent counsel decisions.

All of those who have appeared before this Committee have repeatedly attested
to the integrity of Attorney General Janet Reno and have repeatedly assured all of
us that all decisions made by her were on the basis of her honest assessment of the
facts and not the result of politics. Everyone, including those people who disagreed
with her on some of the independent counsel decisions, has told us this. Let me re-
mind everyone of what we have heard:

Charles La Bella: In his May 3, 1998, press release, Mr. La Bella said that “At
the end of the process, I was completely comfortable with [the Attorney General’s]
decision not to seek an independent counsel and with the process by which she
reached that decision.”

In August 1998, he told the House Government Reform Committee that the integ-
rity and the independence of the Attorney General were “beyond reproach.”

Just this May, Mr. La Bella told the Judiciary Subcommittee on Administrative
Oversight and the Courts as part of this investigation that his perception was that
the Attorney General “made no decisions to protect anyone.”

FBI Director Louis Freeh: In August 1998, Director Freeh told the House Govern-
ment Reform Committee: “I do not believe for one moment that any of her decisions,
but particularly her decisions in this matter, have been motivated by anything other
than the facts and the law which she is obligated to follow.”

Robert Litt: Just last week, in his statement to the Subcommittee, Robert Litt
said: “The Department’s deliberations in this matter have now been made public.
The thousands of pages of memoranda analyzing this issue which have been re-
leased to the public make it abundantly clear that all of the Attorney General’s deci-
sions were made solely on the merits, after full—indeed exhaustive—consideration
of the factual and legal issues involved and without any political influences at all.

Larry Parkinson: In response to whether he had any doubt about Attorney Gen-
eral Reno’s integrity, FBI General Counsel Larry Parkinson responded: “No I do
not,” at the May 24, 2000 Subcommittee hearing on this issue.

The endless oversight on the topic of independent counsels has confirmed over and
over again that the process worked. Some may disagree with some of the ultimate
decisions, but that should not be the focus of oversight. Rather, the object of over-
sight should be to make sure that the process worked; that decisions were made on
the basis of facts; and that judgments were not influenced by politics. We know that
the process worked and that the Attorney General’s decisions were made in good
faith, relying on good prosecutorial judgment and after full consideration of all the
facts as well as of the conflicting opinions of many different advisors.

In the guise of “oversight,” this Committee has inappropriately politicized ongoing
investigations. There should be no mistake about it: I believe that oversight by the
Committee can be of great importance. That oversight must be conducted in a care-
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ful and considered manner. I have expressed my concerns about this hydra-headed
investigation on a number of occasions. I noted my concern when some on the Com-
mittee precipitously sent staff to Texas, prompting Special Counsel Danforth to com-
plain about this Committee’s interference with his investigation into what happened
at the Branch Davidian compound in Waco.

I do not believe that line attorneys and line agents should be called to testify in
oversight matters unless there are some sort of exceptional circumstances—like in-
ternal corruption. I worry about the long-term effects that some of the actions taken
in these investigations may have. This Senate Judiciary Committee now issues sub-
poenas on a regular basis to hard-working and dedicated government employees.
This Committee has subpoenaed past and present line attorneys to talk about long-
ago disagreements with supervisors—even though everyone recognizes that line at-
torneys are not the ultimate decision-makers. Members of the Committee have
launched personalized attacks on the credentials, integrity, capability and credibility
of experienced and dedicated prosecutors. I am extremely concerned that these tac-
tics have harmed individuals, the Justice Department as an institution, and as a
result the American people.

The Committee has already heard from Wen Ho Lee’s defense lawyers and we are
now being drawn into that ongoing prosecution. I will not be surprised if other de-
fense counsel, who have been monitoring Senator Specter’s hearings, use those hear-
ings as a basis for defense motions to undercut other prosecutions by the Campaign
Finance Task Force of the Department of Justice. These are other risks of delving
prematurely into ongoing criminal matters.

I had been warning over the last several months that this Committee was cross-
ing lines that it should not cross when it made subpoenaing of line attorneys and
agents its practice and began interfering in ongoing criminal investigations. Last
week and this represent the culmination of those errors as we now have a cir-
cumstance in which leaks and innuendo about an ongoing matter have led you to
being called before this Committee to be quizzed incessantly over open investigative
matters that you cannot appropriately discuss.

I know that you will resist political pressure from any source, even this Com-
mittee, when it comes to your exercise of your prosecutorial judgment. You and I
both recall that this Republican Senate has been trying to pressure you to appoint
a special counsel since 1997. This Republican Senate has been telling you how to
do your job and exercise your judgment, although it has not done a very good job
of fulfilling its own legislative responsibilities to the American people. Sometimes
I have wondered out loud whether it is because of their lack of an effective legisla-
icive agenda that this Republican Senate has chosen to investigate rather than legis-
ate.

I had thought that I had seen it all. That is, until last week, when a Member
of this Committee held a press conference to discuss rumors about confidential mat-
ters that may or may not actually be occurring at the Department of Justice. This
Member stated on national television that his information did not come by way of
“leaks” and that it had properly been disclosed to him in the course of the “official”
oversight investigation. My request for a bipartisan briefing on this new supposedly
“official” and non-leaked information has been summarily brushed aside. That is not
how we operated when he conducted a successful bipartisan investigation into the
events at Ruby Ridge. The partisan and political nature of these proceedings could
not be more transparent.

The American public should know of the political influence this Republican inves-
tigation is attempting to assert on PENDING matters at the Justice Department
because it is shocking.

Consider some of the things that have already occurred:

—a Republican Member of this Committee questioned a sitting federal judge
about a case (the Peter Lee case) in which the defendant has a motion to terminate
his probation—the interrogation by this Republican Member could well be viewed
as an improper attempt to influence the judge’s upcoming decision on this motion;

—Republican Members of this Committee have publicly urged prosecutors to take
certain positions at the upcoming sentencing of a defendant Maria Hsia in one of
the pending campaign finance cases. United States Senators should not be pres-
suring prosecutors to take certain positions—we rely on prosecutors to exercise their
considerable judgment in these matters. Of course, in this instance, since attorneys
to both parties to that case—the Justice Department and Ms. Hsia—were present
at that hearing, I am confident that each will take whatever steps necessary to pro-
tect the rights of both parties;

—Republican Members insisted on conducting “oversight” of the Wen Ho Lee mat-
ter even though they well knew an investigation was pending. Sure enough, this
Committee has now received formal requests from Mr. Lee’s defense attorney for the
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Republican report on the matter and for other documents generated during the
course of this oversight. And this is just the beginning. It would not surprise me
if vge received more requests for information from Lee’s attorney as that case pro-
ceeds;

—Republican staffers were sent to Waco to interview witnesses even before Sen-
ator Dunforth had an opportunity to do so. This resulted in angry letters from Sen-
ator Danforth warning this Committee not to interfere in his investigation.

We have seen it over and over again—attempts to influence pending matters be-
cause of politics. Republicans insinuate that the Attorney General’s decisions on
campaign finance matters were somehow influenced by politics—yet everyone, even
those who disagreed, have repeatedly and forcefully attested to her independence,
her integrity and her dedication to relying on the facts and the law and nothing
else. It is Republican Senators, not Attorney General Reno, who are trying to make
this political and insist on behaving as partisans. It was not too long ago that Ken-
neth Starr and the House Republicans foisted a partisan, expensive and debilitating
impeachment on the Senate and the country. The repeated misuse of the investiga-
tive and hearing apparatus of congressional committees for political campaigning by
other means is a troubling legacy of the Republican-led Congress that history will
not forgive. It is all the more troubling when the political investigative and hearing
machinery are injected into our justice system. It seems that some are intent on re-
treading that road for partisan political gain and have already forgotten the lessons
of the last several years.

The CHAIRMAN. We will now take the statements of the chairman
of the subcommittee and the ranking member, Senator Specter and
then Senator Torricelli, and then we will listen to the Attorney
General.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

At the outset, let me observe that the Spanish Inquisition would
really marvel at this proceeding today under these Klieg lights, out
in the public, and a comment or two about Wen Ho Lee, where the
subcommittee has recommended specific legislation which has been
supported by the full committee, and to correct the misstatement
about judges on pending matters, Judge Hatter was questioned
about a closed matter, and the only judge at issue, but on to the
subject matter at hand, I join in welcoming you here, Attorney
General Reno.

The focus of what the subcommittee has been doing involves es-
pionage cases, campaign finance, and Waco. With respect to the
issue of independent counsel, a good bit of our focus today will be
about your decisions not to appoint independent counsel, and by
way of setting the stage, with respect to your judgment not to have
independent counsel as to the Vice President.

As to the distinction between hard money and soft money and
whether the Vice President knew that he was soliciting hard
money, the established record shows that four witnesses testified
that hard money was discussed in the Vice President’s presence at
the famous November 21st meeting; that one of the witnesses, Leon
Panetta even went so far as to point out that, “The purpose of the
meeting was to make sure they knew what the hell was going on”;
that included among those four witnesses was the Vice President’s
Chief of Staff David Strauss who had a written memorandum put-
ting in writing the fact that there was a discussion about 35-per-
cent hard money. Then there were the 13 memoranda from Harold
Ickes which went to the Vice President marked “hard money” and
the testimony of the Vice President’s assistant that they very care-
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fully culled the in-box to leave out matters that the Vice President
wanted excluded, but always left in the items with respect to what
Mr. Ickes had sent, and then the Vice President’s own statement
that, the subject matter of the memorandums would have already
been discussed in his and the President’s presence. The Vice Presi-
dent further acknowledged that he, had been a candidate for 16
years and had a good understanding of the hard money.

At this point, it is important to put in perspective that the inde-
pendent counsel law then in effect did not call for a conclusion that
the Vice President had committed the crime, but only that there
was specific and credible information, not evidence, just informa-
tion, that there may—and I emphasize the word “may”—have been
a violation of the Federal criminal laws.

Then there is the question of the coffees, 103 of them, some $26
million contributed, over $7 million within one month of the donors’
attendance. The Vice President was questioned about this matter
on April 18. Question: “In terms of a fundraising tool, what was the
purpose of the coffee?” Answer: “I don’t know.” Further down, page
53: “With respect to raising the $108 million, did you have discus-
sions with anybody concerning the roles that coffee would play in
raising that type of money?” Answer: “Well, let me define the term
‘raising’ if I could.” Shades of what “is” is. At page 59, question:
“You had indicated earlier that you may have attended one coffee.
What were you talking about?” Answer, a little farther down, page
60: “Although it was not my practice to go to any of these coffees,
there may have been one—one that I attended briefly perhaps be-
cause some of the invitees were known to me.”

Then the attorney for the Vice President submitted a letter on
the subject, 2 days later, pointing out that according to the Vice
President’s schedule, he was designated to attend four White
House coffees and the Vice President hosted approximately 21 cof-
fees in the Executive Office Building.

Very briefly on the issue of the Buddhist Temple, to put the mat-
ter in perspective, shortly before the scheduled fundraiser, the Vice
President’s scheduler sent him an e-mail message asking whether
he would be interested in adding another stop on the April 29
itinerary on top of the “two fundraisers in San Jose and L.A.” The
Vice President responded: If we already have booked the fund-
raisers, then we have to decline.

Again, Ickes’ memos were specific to the President about a
$250,000 take from a fundraiser, and a second one, a $325,000 take
from a fundraiser. It is in this context, Madam Attorney General
Reno, that we raise the question about the lower level of sufficiency
to establish with specific and credible information the level for call-
ing for independent counsel.

Again, as I said last Thursday, in fairness to the Vice President,
it is a very different level of evidence than that required for a
criminal prosecution or for an indictment.

One of the issues in sharp focus today will be why on the first
four times the Vice President was questioned, he was never asked
about the Hsi Lai Buddhist Temple. It was only when the sub-
committee issued subpoenas and had the La Bella and Freeh
memoranda with a return date of April 20 that the Department of
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Justice finally got around to questioning the Vice President on
April 18.

So this is a brief focus, in addition to the decision that you made
not to appoint independent counsel, with President Clinton and the
Vice President on the soft money coordination issue, and advice of
counsel.

One final comment. The Vice President’s surrogates have raised
an issue that my disclosure of what Mr. Conrad recommended was
inappropriate. That disclosure was made in the course of the Com-
mittee’s business, but before making that disclosure, we called in
Robert Conrad and asked him the questions head on, and it was
only when he failed to disclose them did the disclosure come from
the subcommittee. That was done so that there could be public ac-
countability.

There was a substantial period of time between the La Bella rec-
ommendation and the Freeh recommendation, the Freeh rec-
ommendation in November of 1997 and the La Bella recommenda-
tion in July 1998, until we finally got the specifics on their memo-
randa on April 20 in the year 2000. I do not take lightly the com-
ments of the Vice President’s surrogates accusing me of McCarthy-
like tactics and being in cahoots with the Bush campaign. I have
not, and would not, discuss this matter with the Bush campaign.
As to the reference of McCarthy-like tactics, that is a matter which
I will take up personally with the Vice President to see if it was
authorized, and if so, I will take it up with him in some substantial
detail.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Specter.

We will turn to Senator Torricelli. Senator Thurmond has to
leave. He says he has a very short statement, and we will grant
him that time. Then we are going to go to the Attorney General.

STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator TORRICELLI. Thank you, Mr. Chairman. Madam Attorney
General, good afternoon.

Madam Attorney General, I welcome you to the committee and
thank you very much for your attendance today, hoping that at
long last through your testimony and questions that we are about
to ask, we can bring what has been a matter that has proceeded
for literally years to some conclusion.

I think, Madam Attorney General, it would be fair to say, as I
begin my own statement, that not only do I hold no brief for the
Attorney General, but indeed, I have on occasions not hesitated to
criticize judgments of the Justice Department when I found reason
to disagree with them.

Indeed, in the matter of Wen Ho Lee and the prosecution of
Peter Lee, I have expressed my concerns, joined with the Repub-
lican majority in their investigations, and never hesitated to reach
a judgment on how I believe the matters should have been dealt
with differently, but it is inconceivable to me that either the Jus-
tice Department generally or Janet Reno specifically could be criti-
cized on questions with regard to either her independence, which
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raises issue of integrity, or her willingness to use the independent
counsel statute. The facts simply do not support either.

Indeed, the only area of criticism open to those who are raising
issues with regard to the independent counsel statute is that on oc-
casion they simply do not agree with the final judgment. No Attor-
ney General could be less vulnerable to attack on issues of inde-
pendence. No Attorney General could be less vulnerable to attack
on issues of using the independent counsel statute or using outside
counsel when otherwise generally necessary.

On several different occasions, Janet Reno has appointed inde-
pendent counsels to investigate the President of the United States,
for whom I assume she has both affection and loyalty, and fellow
members of the Cabinet. Not simply more than any other Attorney
General in the history of the United States, but more than her
predecessors combined, she has sat across a Cabinet table with col-
leagues and friends and appointed independent counsels, I assume,
at some personal discomfort because it was the right thing to do
and the facts justified it.

I do not even make this claim because I necessarily agree with
all those instances in which she appointed an independent counsel.
Indeed, I believe she has erred on the side of appointing them even
when not always justifiable. At enormous cost in human terms and
to the taxpayers, we have witnessed independent counsels being
named against former Agriculture Secretary Mike Espy, who was
prosecuted for accepting sports tickets, but who after 4 years and
a $17 million investigation was acquitted on all 30 counts.

Housing Secretary Cisneros charged with felonies related to his
relationship with a woman, plead guilty to a misdemeanor after a
multimillion-dollar investigation and paid a $10,000 fine.

The matter of Ken Starr, his judgment, his cost, his investigation
speaks for itself.

Yet, incredibly, incredulously, the Attorney General of the United
States now faces this Congress with the allegation that she has
hesitated to appoint an independent counsel on another matter.
Her independence, her integrity and her willingness to examine her
own administration are being brought into question.

The issue now before the committee appears to be centered on
whether when confronted with appointing an independent counsel
under the statute previously or now under internal Justice Depart-
ment guidelines there was unanimity on her judgment. Indeed,
wouldn’t it have been extraordinary if upon soliciting advice from
all of her assistants, in Public Integrity, the Criminal Division, her
deputy, each of these people had reviewed all the facts, considered
the law, and reached the same judgment? If there is one thing that
characterizes the difference between Janet Reno’s judgment in
dealing with whether to appoint an independent counsel on the
campaign-related issues with the Vice President and the seven
other instances involving the President and members of the Cabi-
net, it is the breadth of advice that she sought, not simply from all
of her own senior advisors, but from the director of the FBI and
the leadership of the Campaign Finance Task Force.

Some members seem to react with extraordinary surprise that
there was a difference of judgment. The surprise, however, would
have been if they were all of the same mind and all came to the
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same judgment, given the extensive number of people that were
consulted, indeed the unprecedented number of people that were
questioned.

Among those consulted was, perhaps one of the more senior offi-
cials of the Justice Department, Mr. Radek, a professional of no
particular partisan persuasion, 29 years with the Department of
Justice, 20 of those years with the Public Integrity Section. Mr.
Radek appeared before our committee. He concluded, and I quote,
“There was no substantive basis to proceed under the clause of the
statute.” He further shared with the committee not that it was his
judgment nor that of a majority of his staff nor of an overwhelming
majority of his staff, but that it was the unanimous judgment of
career prosecutors in the Public Integrity Section that there was no
basis for using the mandatory provisions of the independent coun-
sel statute with regard to Vice President Gore. He further added
to the committee that had there been an independent counsel and
we proceeded under the mandatory provisions of the law, there was
no evidence upon which to build a case with regard to Vice Presi-
dent Gore.

During the course of the Attorney General’s review of a prelimi-
nary inquiry of the facts, it must be assumed by those who think
that a misjudgment was made by the Attorney General in not ap-
pointing an independent counsel that she made her judgment with-
out a complete review of the law or the facts as they apply to the
Vice President. The record is directly the opposite.

250 witnesses were interviewed, including the Vice President.
Thousands of documents were obtained from the White House, the
DNC, the Clinton-Gore campaign, and a variety of individuals who
received telephone calls from the Vice President. It was on this
basis that Mr. Radek and each and every one of the career prosecu-
tors of the Justice Department advised the Attorney General that
she should not proceed and, if she proceeded, there was no case to
be made.

It is worth noting that Mr. Radek is the single individual in the
Department of Justice with the greatest experience in the applica-
tion of the independent counsel statute, the most experienced in
law enforcement, the most experienced with the statute, and the
most experienced with campaign finance-related issues. Indeed, his
combined staff has a multitude of years of experience compared to
Mr. La Bella, Mr. Conrad, and Mr. Freeh on campaign-related
issues and issues relating to the statute.

Indeed, Mr. Radek testified before our committee that he be-
lieved that it was significant that his own staff had more experi-
ence specifically with the statute, and that the other individuals in-
volved had little and in some cases none.

Now the statute has expired. In its place the Attorney General
has enacted regulations providing for an office of special counsel to
handle those cases that once would have been referred to an inde-
pendent counsel. It is worth noting that the Attorney General was
not required to write these procedures, to establish special counsel
provision within Justice, but she did so. It was the right thing to
do, and now she has followed those procedures.

The question then turns to the individual instances that are
leading some to question the Attorney General’s judgment with re-
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gard to independent counsels. Before briefly examining the three
instances, I want simply to point out to my colleagues, that this is
not the first time that I have been in this hearing room on these
issues addressing these questions. As indeed three successive Cam-
paign Finance Task Force heads have led inquiries, so too the Gov-
ernment Affairs Committee occupied months and thousands of
hours of review of some of these same issues.

Indeed, over the course of 3 years, the House and Senate ex-
pended $11 million, questioned hundreds of people, only to have
their own efforts duplicated by the Justice Department and the FBI
itself, the same issues, the same law, the same facts, only to be as-
sumed to the same equation. It was not for lack of effort or desire
or motivation that Mr. Thompson and the bipartisan members of
this committee could find no substantive basis to find violations of
the law by the President of the Vice President. We came to the
same conclusion as Mr. Radek and professional prosecutors within
the Justice Department.

Let me turn to each of these three instances. First, the visit to
the Buddhist Temple. It is alleged that the Vice President knew
that he was attending a fundraiser at a charitable non-profit insti-
tution, the Buddhist Temple, where violations of the law occurred.
The Government Affairs Committee examined this issue. No doubt,
the Justice Department has done so again.

We found the following. No tickets were sold. No campaign mate-
rials were displayed. No campaign table was set up for information,
solicitation, or acceptance of money. The Vice President made no
mention of fundraising in his speech, but spoke about religious tol-
erance and brotherhood.

The committee was further persuaded that the only paper the
Vice President actually received on that day in visiting the Bud-
dhist Temple was his schedule. His schedule makes no mention of
a fundraiser, solicitation of funds, people raising funds, commit-
ment to the campaign or involvement in the campaign. The only
paper before the Vice President of the United States was instruc-
tions that he was to extend brief remarks from the podium and
exit, take photos with 150 guests, pay homage in the shrine. This
is a fundraiser? This is leading the Vice President of the United
States to solicit funds? $11 million later, Mr. Chairman, this is
what our committee found.

With respect to the White House coffees, according to the popular
press it appears that the Campaign Finance Task Force was in-
trigued by the number of coffees that were held. The Vice President
in answering their questions relied upon the belief that the ques-
tion was as to coffees held in the White House. The Vice President
seemed to have answered that question both honestly and accu-
rately. Upon reflection, there are some who are now arguing that
the question did not differentiate between coffees held in the Old
Executive Office Building, of which there were a greater number,
and those held at the White House. This is the nature of a Federal
law enforcement inquiry? This question of whether or not we were
distinguishing between the appropriate buildings of the White
House complex and the numbers of coffees is the basis of a serious
allegation of perjury? On what basis could it be argued that the
Vice President was attempting to mislead someone.
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The Justice Department knew how many coffees were held. The
popular press, the American people, and the Justice Department
knew where they were held, the numbers that were held, and who
was in attendance. The facts were not material, they were not new,
and they misled no one, nor did the Vice President clearly have the
intention to do so.

The third issue at hand is the solicitation of hard, as opposed to
soft, money. The allegation centers largely on a single meeting in
which 15 people were in attendance. They have all been inter-
viewed by committees of the Congress, by the Justice Department,
and by the task force. There has been a great deal of attention paid
to the fact that two people—two—remember a mention of hard
money. At a later date after reviewing documentation, a third
raised the possibility. There were 15 people there.

Apparently, if the President and the Vice President of the United
States do not remember a discussion of hard money, they have
good company because neither did 12 other people. The entire
charge rests on the belief that the Vice President of the United
States reads every memorandum that reaches his desk, every word
that is ever said at a meeting, and nothing is ever to be forgotten.
That somehow these two individuals have extraordinary credibility
in their recall, but another 12 do not, including the President and
the Vice President, and this is alleged to be an offense which would
warrant the appointment of an independent counsel.

Madam Attorney General, the best conclusion to be reached on
how you have performed your responsibilities as Attorney General,
the integrity with which you have come to your position, the inde-
pendence with which you have weighed your judgment, is that
somehow through all these years, you have managed to have every-
body disagree with you on something, at some time, in some way.
Good for you. That is the way Attorneys General should be.

I am among those who have disagreed with you, but I cannot
argue that you did not err on the side of independence, that you
did not have the courage to look the President of the United States
in the eye, and Cabinet member who I know you have great affec-
tion for, and have served with over the years, and questioned them
when they were wrong and stood up for what needed to be done.

It is, Mr. Chairman, though we will endure this hearing today,
time to bring these long proceedings to a close.

A New York Times editorial on Sunday may have actually put
it in the best perspective. These issues now belong to the American
people. Vice President Gore may have made some mistakes of judg-
ment. I do not believe he made mistakes of law. I commend those
questions now to the American voter. Vice President Gore, like all
Americans, deserves to be judged by the totality of his record and
his service. He has done some things he would like to change. He
has done a great deal that is good.

I hope, Mr. Chairman, after several years of reviewing the same
questions and the same facts, which always seem to come to the
same conclusion, this can finally come to an end. And I hope that
somehow, despite all the doubts and the cynicism, we can have
some confidence in professionals at the Justice Department who
have reviewed this for so many years and seem to overwhelmingly
agree with the Attorney General. Even those who disagreed with
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the Attorney Genearl on the facts and would have decided dif-
ferently have said they respect those in the Department who saw
it differently and do not question the Attorney General’s independ-
ence or integrity. They believe that justice was done. If Mr. Freeh,
Mr. La Bella, and Mr. Conrad can come to that judgment, so can
we.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Thurmond has asked for just a short statement, and
then we are going to turn to the Attorney General.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND. I have an urgent appointment, and I thank
Senator Hatch for his kindness.

Mr. Chairman, our Nation is built upon a system of laws that the
Attorney General is duty bound to uphold. The issue of appointing
an independent counsel to investigate the 1996 Clinton-Gore cam-
paign fundraising irregularities has tested our duty like nothing
else, and thus far, Ms. Reno has failed to meet her obligations in
this matter.

This committee has been calling on the Attorney General to ap-
point an outside counsel for over 3 years. We are not alone. The
Director of the FBI, a former judge, has repeatedly told her that
she has no other choice, and her hand-picked career prosecutor,
Mr. Charles La Bella, agreed. Even a top Justice Department offi-
cial who has always been a strong defender of the administration,
Mr. Robert Litt, recommended an independent counsel for the Vice
President. It seems that about the only top advisor to the Attorney
General who always felt otherwise was Mr. Lee Radek, who even
admitted to the FBI back in 1996 that his office was under pres-
sure about recommending an independent counsel because the At-
torney General’s job might hang in the balance.

We learned last week that the current chief of the campaign fi-
nance investigation, Mr. Robert Conrad, who is also a career pros-
ecutor, apparently has concluded that a special counsel is needed.
The Attorney General was reportedly angry about the disclosure of
Mr. Conrad’s recommendation and has opened an investigation.
However she has no one to blame but herself. If she had appointed
an independent counsel when she had a duty to do so under the
statute, this matter would have been over a long time ago, and the
Vice President may have been exonerated. In any event, as it
stands, a dark cloud hangs over the Vice President. Yet, again, we
have serious issues raised about the truthfulness of our top elected
officials in the current administration when they are questioned
under oath.

The cloud will remain until this matter is properly and fully in-
vestigated by someone outside the Department of Justice. By avoid-
ing the inevitable, it is the Attorney General, not unnamed sources
in the Justice Department or this committee, who are doing a dis-
service to the Vice President. We must always work to maintain
the people’s confidence in the fairness and the impartiality of our
system of justice.
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Today, the public has no confidence in the way the campaign fi-
nance investigation has been handled. The only way to remedy this
and to restore public trust is to appoint a special counsel.

So I encourage the Attorney General yet again to appoint a spe-
cial counsel, but I have no confidence that she will. If she would
not do so when the plain words of the independent counsel law re-
quired it, it is wishful thinking to expect that she will exercise her
discretion to appoint one now. But we must continue to encourage
her to do what is right once and for all.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Thurmond.

Madam Attorney General, welcome to the committee. We turn
the time over to you.

STATEMENT OF HON. JANET RENO, ATTORNEY GENERAL, U.S.
DEPARTMENT OF JUSTICE, WASHINGTON, DC

Attorney General RENO. Good afternoon, Mr. Chairman and
members of the committee.

Since my first hearing before you on March 9th, 1993, we have
worked together in a bipartisan matters on many issues that affect
the American people in very significant ways. I am very proud and
very grateful for the opportunity to work with you, and I want to
thank you all for the thoughtfulness and the kindness that you
have shown me.

Mr. Chairman, I understand that you sometimes think I am
crazy when I tell you that I appreciate the oversight function, but
I have before this committee because it brings new issues to our
attention, and it sharpens our decision-making at the Department
of Justice. I moan and groan as I get ready for them, but I always
find them helpful.

In the course of these oversight functions and committees, we
have debated and disagreed, sometimes fiercely, on a number of
issues, and today, obviously, is no exception, but I think our Found-
ing Fathers valued the spirit of spirited debate and thought it one
of the most important foundations of our Government.

I am going to take just a moment to reflect on something. One
of the most extraordinary experiences that I have had as Attorney
General is to welcome my colleagues, Ministers of Justice, Min-
isters of the Interior, law enforcement officials from the emerging
democracies to my conference room, to look at how they act almost
with stars in their eyes as they are commenced on a great new un-
dertaking. To see some of them fail and some of the succeed makes
you realize how fragile democracy is and what a cherished institu-
tion it is and how we must not take it for granted.

This scene is the epitome of democracy. It represents the hall-
marks of it, representative government, public accountability, and
the peaceful transfer of power. It is almost a miracle, but it is a
great testament to the strength and the wonder of the human spir-
it.

It is a miracle that we have a Constitution that had stood the
test of time in the advance of technology that our Founding Fa-
thers never dreamed would be possible, but at the heart of that
document, essentially and required is the respect for individuals
and the different opinions we hold. Although I may disagree with
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so many of you on so many occasions and agree with you com-
pletely on others, I respect you and I respect your opinion.

In this spirit, the Department has tried very hard to cooperate
with and facilitate the oversight process, thus following the long-
standing executive branch policy and practice of seeking to accom-
modate congressional requests for information to the fullest extent
with the constitutional and statutory obligations of the executive
branch.

A Constitution also wisely assigns each branch of Government
distinct and limited roles. Among the most important functions of
the Justice Department as part of the executive branch is the faith-
ful execution of the laws, including the vigorous but fair prosecu-
tion of criminals.

When there is conflict between the legislative and executive
branch, I want to—and I think our task as public servants is to
find solutions that respects our individual duties and permits both
branches to do their job responsibly.

One issue will come out today, amongst many others, that I
think I have got to address because I think it will require no com-
ment on a number of occasions, and that is I do not think it proper
for me to comment on pending investigations and pending prosecu-
tions. I think those matters should be handled thoughtfully and
professionally, not in headlines, but in courtrooms and in the proc-
esses of an investigation. I mean no disrespect whatsoever to the
committee when I tell you that I cannot comment. I just feel very
strongly that we must be careful in order to protect the investiga-
tion, protect leads, protect the reputation of people involved, lest
information disseminated impede our careful and professional proc-
ess that we pursue.

I know that some of you have been concerned about the Depart-
ment response, and if we have not done it as well as you would
like, I will keep trying harder in the time I have remaining. There
is always opportunity for improvement, but at the same time, peo-
ple should be careful to reflect accurately on a situation.

First, we are required by law to review material for privacy,
grand jury secrecy, and other obligations. That takes time.

Second, we have competing demands from many Senators and
Members of the House who each express a very strong sense of ur-
gency about his or her own request, all at the same time.

Third, the offices at the Department are poised to respond to
these requests, but they operate under statutory caps on personnel
and salaries, despite marked increases in requests on these offices
by the various committees of Congress. In addition, the same peo-
ple who are responding to the document requests and requests for
information are also the people that are trying to move what you
and I would consider to be the agenda of the American people
alone.

Fourth, and most importantly, the Department has in my view
been very responsive. It has produced to this committee alone more
than 8,000 pages in May and June relating to the appointment of
independent counsels. We have produced or given access to tens of
thousands of documents on Peter Lee, Wen Ho Lee, Johnny Chung,
John Huang, Charlie Trie, and Maria Hsia, among others, over 800
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pages on the Loral waiver issue and over a half-a-million pages on
Waco.

Last, and importantly, we must be careful not to confuse our in-
ability to provide you with certain material as being unresponsive.
If T determine that a particular document’s dissemination will
interfere with an ongoing investigation of criminal prosecution and
cannot provide that document to you at a particular time, this is
not in my view being unresponsive. I am required by law to provide
answers to you that you may not like, but I can assure each of you
that much thought and reflection goes into a decision to say that
I can’t do this. This is not a matter I or anyone at the Department
takes lightly, and it in no way indicates disrespect for the com-
mittee.

Much comment has been made about how I do things and who
I rely on. I urge you to read carefully the filings made with the
court on the matters relating to the independent counsel, for these
are the documents where I have laid out the thorough investigation
of the facts at issue, the careful analysis of the law involved, and
the consistent reasoned application of the law to the facts that has
gone into each of these matters.

This work is complex. It is fact-intensive. Sound bites and quick
appraisals are not conducive to thorough analysis. People’s reputa-
tion often rests on how we talk about important matters. I urge
you to read carefully the documents submitted. I think that these
documents may provide additional information that would be help-
ful.

I value honest debate about all matters that come before me. I
don’t like “yes people.” Somebody said some of my decisions are
unanimous. I don’t think I have ever had a unanimous decision one
way or the other. I think the mix has always been interesting. It
is no secret by now that I rely on a wide variety of people, nor do
I count up the votes on each side. I don’t say the majority wins or
I don’t say this person wins. I make the best judgment I can.

Under the independent counsel statute, when it existed, Con-
gress placed on me the responsibility to make the judgment. I
made the best judgment I could, and I will continue to try to do
that.

As I told you once, Mr. Chairman, I don’t do things based on
polls. I do things based on the evidence and the law.

Senator Specter has commented on one of the particular cases,
and has said that the standard for determining the appointment of
a special counsel is that there be specific and credible information
that a crime may have been committed. That is the standard that
has been used not for the application of independent counsel, but
for the triggering of a preliminary investigation which was done in
the case to which he refers, and there is a provision for a prelimi-
nary investigation which is permitted and authorized by the Act.
That was triggered. The preliminary investigation was conducted,
but the bottom line at that point was in determining whether the
application should be made was whether reasonable--it was nec-
essary to have further investigation, and whether further inves-
tigation was reasonable and warranted.
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Thus, I think we look at each of the standards and try our best
to make the best judgment we can, and I will look forward to that
opportunity to talk with you today about it.

I have said when I appeared before you last that the American
people should be extraordinarily proud of the people in the Depart-
ment of Justice. If you want to blame somebody, if you reach dis-
agreement, blame me. Don’t blame them. They work so hard for
you. They try to give you the best advice they can.

Director Freeh will disagree with me, but he has done so much
for this country. There are people that you never hear about that
do incredible jobs going over the law, getting the facts, agents, bor-
der patrol officers, just so many different people in so many dif-
ferent ways. The American people should be very proud of them,
and you, since many of them have served through one administra-
tion after another, should be equally proud of them. I know that
I am, and I appreciate the opportunity to be here today, Mr. Chair-
man.

[The prepared statement of Attorney General Reno follows:]

PREPARED STATEMENT OF JANET RENO

Good afternoon, Mr. Chairman and Members of the Committee.

Since my first hearing before the Committee on march 9, 1993, we have worked
together, in a bipartisan manner, on a number of important law enforcement initia-
tives. I am proud and grateful for the opportunity to work with you on so many mat-
ters important to the American people. I want to thank you for the thoughtfulness
and kindness you have shown me over these years.

We have debated and disagreed on a number of issues. Today, I expect, there will
be disagreement about matters involving the now expired Independent Counsel stat-
ute and the Department’s Campaign Financing investigation. But, the founding fa-
thers valued spirited debate as much as anything. I have told you this before, Mr.
Chairman, I appreciate Congressional oversight. It brings new issues to our atten-
tion and it sharpens our decisionmaking at the Department.

Our democracy must be cherished—we cannot take it for granted—its hallmarks
are representative government, public accountability, and the peaceful transfer of
power. And it is a miracle or a testament to the American spirit that we govern
ourselves according to a Constitution that has stood the test of time and the ad-
vance of technology. But at the heart of that document is respect for individuals and
the different opinions we often hold. Although we may disagree, I respect you and
your opinions.

In this spirit, the Department tries very hard to cooperate with and facilitate the
oversight process, thus following the longstanding Executive Branch policy and
practice of seeking to accommodate Congressional requests for information to the
fullest extent consistent with the constitutional and statutory obligations of the Ex-
ecutive Branch. Attorney General William French Smith captured the essence of the
accommodation process in a 1981 opinion: “The accommodation required is not sim-
ply an exchange of concessions or a test of political strength. It is an obligation of
each branch to make a principled effort to acknowledge, and if possible to meet, the
legitimate needs of the other branch.” [Opinion of the Attorney General for the
President, Assertion of Executive Privilege in Response to a Congressional Subpoena,
5 Op. O.L.C. 27, 31 (1981).]

The Constitution wisely assigns each branch of government a distinct and limited
role. Among the most important functions of the Justice Department as a part of
the Executive Branch is the faithful execution of the laws which includes the vig-
orous but fair prosecution of criminals. When there is conflict between the Legisla-
tive and Executive Branch—our task as public servants is to find solutions that re-
spect our individual duties and permit both branches to do our jobs responsibly.

One issue that will arise today is how we deal with open investigations. I cannot
discuss most aspects of an ongoing investigation, lest information disseminated im-
pede our careful and professional conduct of these important law enforcement mat-
ters.

Another example of that accommodation is how we respond to your requests for
documents about matters we are charged with investigating and prosecuting. The
Department has to date produced hundreds of thousands of pages of documents re-
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sponsive to your requests, and is continuing to produce materials. We have done so
despite our deep concerns about the consequences of public release of much of this
material. I know your Committee has been very sensitive to many of our concerns,
particularly where the personal privacy of individuals is concerned, and I am grate-
ful for that.

During my time as Attorney General, Congressional oversight requests have im-
plicated important Departmental institutional interests with respect to ongoing law
enforcement and litigation matters, pre-decisional deliberative documents on com-
pleted matters, and testimony or interviews from line attorneys. I have been par-
ticularly concerned about the oversight requests regarding ongoing law enforcement
matters. Although Congress has a legitimate interest in determining how the De-
partment enforces statutes, Congressional inquiries during the pendency of a matter
pose an inherent threat to the integrity of the Department’s enforcement functions.
Such inquiries inescapably create the risk that the public and the courts will per-
ceive undue political and Congressional influence over law enforcement decisions.

I have also been concerned by the recent frequent efforts to breach our line attor-
ney policy. The Department needs to ensure that its line attorneys can exercise the
independent judgment essential to the integrity of law enforcement and litigation
functions and to public confidence in those decisions. By questioning the Depart-
ment’s Senate-confirmed leadership and if necessary, component supervisors, Con-
gress can fulfill its oversight responsibilities without undermining the independence
of line attorneys. I ask all of you to consider the demoralizing and chilling effect
of the recent line attorney questioning on the dedicated career government employ-
ees who carry the major burden of our law enforcement efforts.

I recognize that the Department’s efforts to safeguard the Department’s institu-
tional interests have often led Congressional Committees to express great frustra-
tion and impatience in the course of their oversight inquiries. But our law enforce-
ment responsibilities require that the leadership of the Department always have
these interests in mind when we respond to oversight inquiries. I appreciate the
Senate Judiciary Committee’s willingness to work closely with us in the process
whereby Committees and the Department seek a mutual accommodation of Com-
mittee oversight needs and Departmental institutional concerns. It is our experience
that good faith negotiations during the accommodation process almost always result
in an acceptable resolution.

Mr. Chairman, you and other members of this Committee have asked to know
why I've made the decisions I have in the past with respect to Independent Counsel
decisions and the Campaign Finance Task Force. I urge you to read carefully the
filings made with the Court on these matters—for these are the documents where
I have laid out the thorough investigation of the facts at issue, the careful analysis
of the law involved and the consistent, reasoned application of the law to the facts
that has gone into each of these matters.

So much of what you as Senators and I as Attorney General are called to work
on is complex and fact intensive. Sound bites and quick appraisals are not conducive
to thorough analysis. People’s reputations often rest on how we talk about important
matters. I urge you to read carefully the documents submitted in the past. I think
that the complete documents explaining why we made our decisions will be most
useful to you.

I want to explain to you today—as best I can—how I approach these decisions.

I value honest debate about all matters that come before me—whether they are
Independent Counsel decisions or matters of less or more significance. It is no secret
by now that I have no particular use for “yes people.” Nor do I count up the votes
on each side of an issue and go with the majority. Mine is a deliberative process
in which I consider not the number of people who hold a particular viewpoint or
what the polls say, but the reasons behind the recommendations brought to me.

I rely on the good work of attorneys and investigators at the Department, includ-
ing the work of the task Force, past and present. These prosecutors and investiga-
tors assumed a difficult task under intense pressure and the intense glare of con-
stant scrutiny from the media and the Congress. To date they have responsibility
for more than 120 investigations, convicted 20 individuals and one corporation; and
more trials are pending. Their work and the cases they have brought have illumi-
nated the difficulties that our inadequate campaign financing laws place on those
who seek to address abuses of our election system. They have my great respect, ad-
miration and gratitude, and deserve the appreciation of the nation for a job well
done.

This group of dedicated career employees serve as one good example of the
124,000 employees of the Department of Justice, hard working men and women who
serve the American people here and around the world every day. They uphold our
liberties. They prosecute crime—from street crimes to sophisticated white collar
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schemes. They catch spies, cybercriminals, drug lords and terrorists. They stand
guard at our borders. All around the country, the Justice Department and its law
enforcement components are full partners with police, mayors and neighborhoods in
preventing crime wherever possible and in the 24-7 world of protecting the public.
As a nation, we are grateful for their dedication and hard work.

In the end, I am responsible for decisions of the Department, including those con-
cerning Independent Counsels. Congress ensured this when it drafted the Inde-
pendent Counsel Act and it ensured my further and increased responsibility and ac-
countability in this area when you allowed that statute to lapse and to let regula-
tions put in place by the Department govern the appointment of Special Counsels
by the Attorney General.

I make my decisions on the facts as I see them, the significance of the evidence
as I weigh it, and the law as I interpret it. I do not come to these decisions lightly
nor in a vacuum.

Much has been made of the fact that several people have advised me at various
times to seek the appointment of an Independent Counsel when I ultimately decided
not to do so. This should come as no surprise to anyone. In each and every in-
stance—whether I sought the appointment of an Independent Counsel or not—there
were always people of the opposite view who weighed in thoughtfully and vigor-
ously. I say not boastfully but somberly, I have not been shy about appointing Inde-
pendent Counsels when the facts and the law required it. Not a single one of these
decisions was the product of an internal poll.

It has been said that I ignored those who advised me to seek the appointment
of an Independent Counsel on the theory that a “loose enterprise” may have been
at work despite the lack of specific and credible information that a crime may have
been committed to justify the appointment of an Independent Counsel. Following
that theory loosely would have been inappropriate. There is a grave danger in not
adhering to the law’s requirement for facts as opposed to rumor, innuendo and spec-
ulation. Public officials are not above the law—but they must not be below the law
either.

I know you will want to discuss this afternoon several decisions I made under the
now defunct Independent Counsel Act.

However difficult and controversial those decisions were and remain today, my de-
cisions under the Act were always—I repeat, always—based on the facts as I under-
stood them and the law as I interpreted it.

I have said before—but it is certainly no less true today—I make the best deci-
sions I can with the information I have at the time. I base my decisions on the facts
and the law. I stand by these decisions and the work of the dedicated lawyers in
the Department of Justice—whose opinions I value all the more because they are
presented to me without fear or favor.

In closing, let me say that while the decisions are mine, the appropriate exercise
we are going through is about justice and the Department of Justice—the Depart-
ment of Justice as an institution that will endure from Administration to Adminis-
tration through the hard, courageous, and yes, sometimes contentious, work of its
dedicated, career employees.

In my confirmation hearing some seven plus years ago now, I told you that I
wanted to work with the dedicated men and women at the Department of Justice
to establish as hallmarks of that Department, excellence, integrity and profes-
sionalism. I look back and say, without ego but with pride, we at the Department
have done that. You in the Senate know as well as I, that in the profession of law
disagreement is a critical aspect of professionalism; it ensures rigorous analysis and
critical thinking on so many important issues.

I am proud of the work that we do at the Department of Justice. And I believe
that while we disagree sometimes, on this you and I can agree, that there is a exem-
plary amount of excellence, professionalism and integrity at the Department of Jus-
tice.

Thank you, Mr. Chairman and Members of the Committee. I am happy to respond
to your questions.

The CHAIRMAN. Well, thank you, Madam Attorney General.

I will defer to Senator Specter who I believe is going to have 5-
minute rounds.

Thank you, Madam Attorney General. I appreciate your appear-
ing. I appreciate you being here.

Attorney General RENO. Thank you, Mr. Chairman.
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Senator SPECTER [presiding]. Attorney General Reno, I begin
with a memorandum which has been the subject of considerable
discussion, and that was from FBI Director Freeh to Mr. Esposito
dated December 9, 1996. I will read the pertinent part. “I also ad-
vise the Attorney General of Lee Radek’s comment to you that
there was a lot of ‘pressure’ on him and on PIS, the Public Integ-
rity Section, regarding this case because ‘the Attorney General’s job
might hang in the balance’ (or words to that effect).” I stated those
comments would be enough for me to take him and the Criminal
Division off the case completely.

Did Director Freeh say that to you, Attorney General Reno?

Attorney General RENO. I don’t have any recollection of it, Sen-
ator. What I have in terms of a recollection of the things that he
covers in the whole memo is his reference at a time and place dif-
ferent than he suggests that this meeting took place in which he
talked about the need for a junkyard dog prosecutor and that he
was anxious to have the matter referred to the FBI, but I am sure
he thinks he said it in those words or in so many other words, but
I don’t remember it, sir.

Senator SPECTER. Well, in this memo, he talks about the junk-
yard dog concept, but I come back to this point, Attorney General
Reno, because it is a very unusual point to refer to one of your top
deputies, Mr. Radek, talking about pressure on him and on his
unit, with the Attorney General’s job might hang in the balance.
If in fact that was said, isn’t that something of sufficient impor-
tance that you would remember?

Attorney General RENO. Yes, I think so, sir, but I think Director
Freeh—I feel very strongly that he thinks he said it. I don’t know
how he said it or the circumstances that occurred at that moment,
but I have no memory of it, and clearly, if I had had any memory
of it, I would have gone back to Lee Radek and said, “What is this
all about?”

Senator SPECTER. But you think that if it had been said, you
would remember it?

Attorney General RENO. I think if I had understood it, I would
have remembered it. I think he said it, or thinks that he said it,
in that or so many other words, and it’s the so many other words
and so many other words that is the puzzle to me of what I might
have confused. I note that Neil Gallagher said that there was pres-
sure to do a good job because it was going to be a critical and sen-
sitive investigation.

Senator SPECTER. Neil Gallagher and Mr. Esposito confirmed
that Mr. Radek did say that.

Attorney General RENO. I understand that, and that is what——

Senator SPECTER. Of course, they were not present.

Attorney General RENO. That was what was confusing to me that
they talk about the pressure to do a good job. I don’t know how Di-
rector Freeh said it, but I did not understand it.

Senator SPECTER. Let me move to another subject because the
time is very short.

I quote very briefly from your testimony on confirmation about
the need for independent counsel where you said, “It is absolutely
essential for the public to have confidence in the system, and you
cannot do that when there is a conflict or an appearance of conflict
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in the person who in effect is the chief prosecutor. The credibility
and public confidence engendered with the fact that an inde-
pendent and impartial outsider has examined the evidence and
concluded that prosecution is not warranted serves to clear a public
official’s name in a way that no Justice Department investigation
ever could.”

Now, I have recited key facts as to the Vice President, and there
have been references made to Cisneros and Espy. I turn now to
Alexis Herman where you appointed the independent counsel, but
in your submission said, “While I cannot conclusively determine at
this time that any of these allegations are credible, much of the de-
tail of the story he has told has been corroborated, though none of
it clearly inculpates Herman. Although our investigation has devel-
oped no evidence clearly demonstrating Secretary Herman’s in-
volvement in these matters and substantial evidence suggesting
that she may not have been involved, a great deal of Yahni’s story
has been corroborated. We are, thus, unable to conclude that it is
not credible.”

Now, it is true that asking for independent counsel means that
you have to make a determination.

A red light went on. I will finish within 30 seconds.

You must make a determination that there are reasonable
grounds to believe that further investigation is warranted. We are
not saying that the Vice President committed perjury, as Senator
Torricelli has raised the question, but only of sufficient evidence to
go further. In light of what is on the record to the Vice President,
how can you order independent counsel for Alexis Herman, but not
for Vice President Gore?

Attorney General RENO. First of all, I did not order an inde-
pendent counsel. I don’t have that power. The court——

Senator SPECTER. Recommended it.

Attorney General RENO. I apply to the court, and the court ap-
points.

In that instance, I have got to trigger a preliminary investiga-
tion, if I can, on two accounts: one, if I have specific and credible
information that a crime may have been committed; or, two, if I
cannot show that the information was either specific and credible
or that I can disprove it. So that is what precipitated the triggering
of the preliminary investigation in Secretary Herman’s case.

In the course of the investigation, I could not disprove or I could
not prove that he was not credible, and, thus, felt that the further
investigation was necessary because I, under the Independent
Counsel Act while conducting a preliminary investigation, did not
have the tools to get to the answer that was—such as a grand jury
proceeding, subpoenas, or immunity issues.

In the instance of the Vice President, you have spoken of poor
people who remembered. Mr. Strauss did not remember. When
shown his notes, he said that must have been the case, but he had
no memory. We interviewed 15 people, two of whom remembered
the discussion. The wide variety of—and everybody gave informa-
tion. Nobody seemed to withhold information. And we could not, as
we spell out in the submission to the court, which has been a mat-
ter of public record, which is a very careful report on just what we
did. As noted above, in order to prove a violation of Section 1001
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in this case, the Government would have to prove beyond a reason-
able doubt that at the time he made the telephone calls that were
at issue in the '97 investigation, the Vice President actually knew
that the media campaign had a hard money component or that the
limit on hard money was $20,000. In this case, there is no direct
evidence of such knowledge. While the Vice President was present
at the meeting, there is no evidence that he heard the statements
or understood their implications so as to suggest the falsity of his
statements 2 years later that he believed the media fund was en-
tirely soft money, nor does anyone recall the Vice President asking
any questions or making any comments at the meeting about the
media fund, much less questions or comments indicating an under-
standing of the issues of the blend of hard and soft money needed
for DNC media expenditures.

Witnesses were also asked whether they recalled any other dis-
cussion with the Vice President about the hard money component
of the media fund. None recalled any, nor did any recall the Vice
President saying or doing anything at any other time that would
indicate that indeed he knew, whether from the meeting or some
other source, that there was a hard money component to the media
fund.

I would ask each of you, I would ask everybody listening, if you
had a meeting—if you had a meeting 2 years before of this com-
mittee and somebody raised a subject and you did not hear it or
do not remember it, can you be expected to remember everything
you hear at every meeting you go to? And what we concluded in
this instance was that the range of impressions and vague mis-
understandings among all the meeting attendees is striking and
undercuts any reasonable inference that a mere attendance at the
meeting should have served to communicate to the Vice President
an accurate understanding of the facts.

We concluded that there was under the law, as the statute spells
it out—the statute provides that I shall apply to the division of the
court for the appointment of an independent counsel if, upon com-
pletion of the preliminary investigation, I determine that there are
reasonable grounds to believe that further investigation is war-
ranted. I concluded that there was not.

Let me make sure that—15 attendees were interviewed. The
President submitted a statement, and one other attendee has testi-
fied about the meeting under oath saying he had no memory of it.

Senator SPECTER. Thank you.

Senator Leahy.

Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman.

Madam Attorney General, in reaching judgments about the ap-
plication of the Independent Counsel Act, it was your practice to
consult with a wide range of senior officials in the Justice Depart-
ment?

Attorney General RENO. That’s correct, Senator.

Senator TORRICELLI. And was this a standard list, or did it
change on occasion?

Attorney General RENO. It changed, depending on the cir-
cumstances, and as people came and left the Department.
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Senator TORRICELLI. Mr. Esposito of the FBI testified that actu-
ally in this instance he believed that, to your credit, you consulted
with a larger group of people, that the FBI had not always been
consulted in the past and asked for their advice on independent
counsel, but in this instance, given the seriousness of the matter,
you seemed to expand the list to get a wider range of opinions.

Attorney General RENO. I included the FBI in my weekly meet-
ings, asking them on each occasion—sometimes the meetings
weren’t weekly, but they were on the average of about once a
week—asking if there was anything else that I should know or
argue, did they want to argue with me, did they want to disagree
with me. I tried to be as open and as accessible as I could.

Senator TORRICELLI. In the seven other instances when you
named an independent counsel, were all of these senior officials in
the Justice Department always of a single mind and did they have
a single perspective on whether the appointment should be made
and on how the Department should proceed, or was it common to
have occasionally someone disagree?

Attorney General RENO. I think I made the statement earlier
that they were not all unanimous, but I think there were—I would
have to go back and look at it, and I am not sure that there were
any that were unanimous, but

Senator TORRICELLI. So it might be unreasonable that this Con-
gress—this committee is questioning the judgment you made be-
cause there was not a unanimous consensus among your advisors
with regard to a campaign to finance independent counsel, but in
fact it was not unusual in the Department for people in other in-
stances, which have received no attention, upon which we have had
no hearings, your judgment has not been questions—it was not un-
usual there for there to be disagreements.

Attorney General RENO. And if you look at the Supreme Court
of the United States, 5—4 decisions are often commonplace.

Senator TORRICELLI. In proceeding with the preliminary inves-
tigation of the Vice President in 1997 and 1998, the FBI and the
Department of Justice interviewed approximately 250 witnesses,
including the Vice President, former members of the staff, DNC of-
ficials, White House officials, reviewed phone records, interviewed
the Vice President personally. In reaching this preliminary inquiry,
was this equally exhaustive of the process you went through in
other preliminary investigations? It would appear to me that, in-
deed, you went to some extraordinary lengths that might seem be-
yond other instances. How would you compare the amount of inves-
tigatory work that went into this preliminary inquiry with others
that were conducted?

Attorney General RENO. I tried to be as thorough and as com-
plete as I could each time I asked the court for the appointment
of an independent counsel or I notified the court that there was no
basis for concluding that a further investigation was warranted. So
I don’t think it was exceptional. We just tried to be thorough in all
the instances, Senator.

Senator TORRICELLI. Let me read for you the memoranda, the
views of a couple of people, on the central question that Senator
Specter raised about whether or not you were under political pres-
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sulre or some other influence in not naming an independent coun-
sel.

Mr. La Bella in his memorandum writes of discussions with Di-
rector Freeh. He repeatedly had assured us and the Congress that
while there had been disagreements from time to time over inves-
tigative strategy, the investigation had not been impeded or
blocked in any way. Mr. La Bella then writes of the task force gen-
erally, and Mr. La Bella personally and repeatedly told us that no
investigative steps were closed to them, that they were free to fol-
low any leads, and that if their efforts developed specific and cred-
ible information that any covered person may have violated the
law, the Attorney General would trigger the Act.

Now, it is being alleged by this committee that there was pres-
sure involved or a compromise of judgment, and cited are Mr. La
Bella and Mr. Freeh as principal witnesses. I have just read you
two statements quoting Mr. La Bella and Mr. Freeh making very
clear there was no inappropriate pressure, no other judgments, in-
deed they tesfify to your own independence of judgment.

Are these statements consistent with what Mr. La Bella and Mr.
Freeh told you personally, that while they may have disagreed with
your decision, they have never questioned your independence in
doing so?

Attorney General RENO. Mr. La Bella sent me a letter that I will
treasure that sets forth his feelings, and one of the things that I
prize most from these 7 years is something that was given to me
by the FBI. It is an Honorary Special Agent badge, and it is some-
thing that I treasure. It could not have been given, I think, without
Director Freeh’s approval. He presented it to me, and he presented
it to me after we have had our disagreements, but there is
something——

Senator TORRICELLI. Madam Attorney General, you should know
that people may have the impression that those who disagreed
with you on the independent counsel statute, not only including
Mr. Freeh and Mr. La Bella, but indeed the line attorney, Mr.
Mansfield and others, that because they disagreed with you, they
may believe that you had reached the wrong judgment or that it
was not a fair judgment or that the facts only supported a contrary
judgment.

In many of our hearings, there have been few of us present,
other than the members of the committee itself. So those of us who
are joining for the first time today should know this. Not one of
them, not one individual who disagreed with you on the appoint-
ment of the independent counsel, hesitated to say to this committee
that based on the facts and the law, a reasonable person would not
have reached the same judgment that you reached.

Finally, if I could, Mr. Chairman—I know the time has expired,
and I will then conclude.

Senator SPECTER. Senator Torricelli, we are going to come back
for another round. I do not mind your asking another question, but
I do not want to establish the precedent that we are going to go
to loéminute rounds here. So I would ask you to wait for the next
round.

Senator TORRICELLI. Fine, Mr. Chairman.

The CHAIRMAN. Senator Grassley.



27

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Mr. Chairman, I am going to use my time for
a statement that the Attorney General can respond to or not re-
spond to, as she likes, during my time on the first round. And then
I have some questions I will ask on the second round.

During the course of the Justice Department oversight investiga-
tion, my judgment has been that the Justice Department gets
mixed reviews. I do not believe the Department deserves the criti-
cism it got for the Wen Ho Lee case. The FISA issue was a close
call and other agencies were more responsible for the shortcomings
of that case. And that is especially true of the FBI and the Energy
Department.

In the Peter Lee case, I believe that was also a close call, and
the Navy did a lot to undermine that case. Yes, there was a com-
munication lapse in that case at the Department of Justice, but
there was sensitive information involved in that case, the protec-
tion of which goes a long way to explaining decisions made in that
case.

So that brings us now to the present subject, the campaign fund-
raising case. Of all of the cases that we have looked at, this is the
one which I believe criticism of the Attorney General’s position is
warranted. We now know that a second attorney, handpicked by
the Attorney General to look into the matter, has recommended an
outside counsel to investigate the Vice President. The director of
the FBI recommended the same, so did the former principal asso-
ciate deputy AG, Robert Litt.

It seems the Attorney General’s judgment to deny the appoint-
ment of an outside counsel was based mainly on the arguments of
Lee Radek, chief of the Public Integrity Section. Mr. Radek’s sec-
tion has a reputation. The reputation of that office is that it is a
big black hole. Mr. Radek is called “Dr. No” by the investigative
community because he declines their cases almost automatically. If
you are seeking a legal opinion to not do something, just go to Pub-
lic Integrity. They are a factory with a fast-moving assembly line
of negative arguments for prosecution.

I noted at our last hearing that Mr. Radek and the Attorney
General changed their legal arguments in midstream about the
hard money versus the soft-money issue. First, the argument was
that there were no illegalities. Then when the FEC report came out
in August 1998 saying there were illegalities, their argument con-
veniently switched to an advice of counsel argument; in other
words, a new argument was needed, so they went to Dr. No for an
argument off his assembly line.

You may remember, Mr. Chairman, when Mr. Radek testified in
May, we raised a lot of these issues, and they were written about
in the newspaper the next day. Later that week in May, the In-
spectors General had their monthly meeting, and the issue was
raised there. There was a prominent U.S. attorney present in the
room who offered up their offices as an alternative to Public Integ-
rity. Some of the Inspectors General vowed to take up the offer and
some vowed never to deal with the Public Integrity Section again.

The same concerns about Public Integrity are shared with the
U.S. attorney community. I raise this issue to make a point. I can-
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not believe that the Attorney General and those around her did not
know about Public Integrity’s reputation and its practices. If I were
aware of that reputation, and at the same time getting conflicting
arguments from the FBI director, your handpicked attorney of the
case, and the principal associate deputy attorney general, I would
have thought twice about taking Mr. Radek’s advice.

Mr. Chairman, I do commend the Attorney General for an impor-
tant point, and that is her appearance here. She is here to be ac-
countable, as she always has in these oversight cases. I am sorry
to say that the same cannot be said about the FBI director. He has
chosen not to come, despite the best efforts of Senator Specter. This
committee too often gives the director a pass when he most needs
to give an accounting of his input into this decision-making process.
We know from documents we have read that he was most emphatic
about the need for an independent counsel, and without his appear-
ance there is a colossal void in the context of this hearing and the
public’s understanding.

I thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Grassley.

Senator Leahy.

Attorney General RENO. Could I——

The CHAIRMAN. Yes, of course, you may respond, Attorney Gen-
eral Reno.

Attorney General RENO. Thank you for those comments, and I
appreciate it because, Senator Grassley, from the time I first came
to make my first courtesy call on you, and you talked to me about
Qui Tam, you have always been vigorous and constructive in your
discussions, and I appreciate it very much.

One thing I emphatically disagree with you about, and that is
Lee Radek. Would that there were more people like Lee Radek in
this world. He calls it like he sees it. He has pursued corruption,
where U.S. attorneys recuse themselves. He never gets flustered.
He tells me exactly what he thinks. I do not always agree with
him. But that man is an extraordinary public servant, and he has
taken more slings and arrows than anybody deserves, and he is
just an extraordinary man. I wish, with all of my heart, Senator,
because I think you would appreciate it, that you could sit in the
conference room and watch some of these discussions and under-
stand what goes into it. But he is a very special person and a very
distinguished public servant.

With respect to us changing our minds, let me tell you precisely
the process because it was not a matter of mind changing. Under
the Federal Election Campaign Act, for me to prove a case of viola-
tion of the act, I must show that it was willful and knowing. The
previous administrations had entered into a Memorandum of Un-
derstanding with the Federal Elections Commission. Because the
standards, particularly with respect to what was an electioneering
message which went to the issues advertising, because the Com-
mission, which is responsible under 437 for construing and devel-
oping the policy with respect to the Campaign Act, had never de-
veloped standards, the issue was we cannot show that it was know-
ing and willful because we do not know what the standards were.

We knew the Federal Elections Commission was pursuing the
issues that had been raised by Common Cause. And when the Fed-
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eral Elections Commission, we said if they refer it back to us, we
will trigger the Independent Counsel Act if they think there was
a willful and knowing violation.

Now, the Commission did not act, but the Audit Division acted
and concluded that both the Democratic and the Republican can-
didates, that the issue ads had violated the Campaign Act. At that
point, I triggered it. It was not a change of mind or a change of
argument.

I went then through a preliminary investigation, as the Inde-
pendent Counsel Act provides for, and we very carefully reviewed
it. The defense was what did the lawyers say? And the finding that
we spell out here is very detailed, shows the great lengths we went
to. It is 31 pages. It goes into great detail as to how we went
through the process. And if somebody relies, in good faith, on ad-
vice of counsel, I cannot show, and no reasonable investigation
could further show that that advice and reliance was not war-
ranted. So that is where we ended up. It was not a change of mind.
It was trying to use the MOU that had existed from one adminis-
tration to another and the investigation to take us to where we are
at.

The CHAIRMAN. Senator Leahy.

Senator LEAHY. Mr. Chairman, you know we speak about pres-
sure and who is pressuring who. But in this committee, we have
had a member of this committee question a sitting Federal judge
about a case, the Peter Lee case, in which the defendant has a mo-
tion to terminate his probation.

We publicly urged prosecutors to take certain positions at the up-
coming sentencing of Defendant Maria Hsia, even though prosecu-
tors are supposed to be independent. The only interesting thing
about that, in that hearing, we had attorneys for both Maria Hsia
and the Justice Department here, so they probably both use that
public pressure however they want.

We wanted to conduct oversight of the Wen Ho Lee matter, even
though an investigation was pending. And now we find that Wen
Ho Lee’s attorney is asking for our internal documents on that.

Probably the only reason we are not down at the trial in Waco
is that, after Republican staffers were sent to Waco to interview
witnesses even before Senator Danforth had an opportunity to do
so, he angrily told us to butt out.

So let me ask you a couple of direct questions on pressure. Did
you ever put pressure on Mr. Radek or anyone else to come out any
particular way on any particular matter?

Attorney General RENO. The only thing I ever did to Mr. Radek,
I think, was to tell him that I wanted to make sure that campaign
financing cases that were in the U.S. Attorney’s Offices were
brought to Washington so that we could review them to make sure
that we were consistent in our approaches. And he objected, and
I said I thought we should.

Senator LEAHY. Did you ask him to come out a certain way,
though, in determining which way, whether to prosecute or not to
prosecute on those campaign finance cases?

Attorney General RENO. Never.

Senator LEAHY. Did the President——
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Attorney General RENO. And if I had told him to, he would have
told me to take a flying leap.

Senator LEAHY. I am sure he would have. I know him.

Did the President of the United States ever pressure you to come
out a particular way on any particular matter?

Attorney General RENO. No, sir.

Senator LEAHY. Did the Vice President of the United States ever
pressure you to come out a particular way on a particular matter?

Attorney General RENO. No, sir.

Senator LEAHY. We do know that in the Senate, the Senate Re-
publicans have been calling for an appointment of an independent
counsel since at least March 1997, when they passed the Senate
resolution to that effect even before the facts came out. Is it safe
to say, however, you do not take pressure here either?

Attorney General RENO. I always try to listen and learn.

Senator LEAHY. Not quite the question, but I think we both know
the answer.

Can you remember of things 2 years ago? Some of us sometimes
have a little trouble remembering 2 hours ago. But I know some
have criticized the fact that the Vice President submitted a state-
ment, following an interview with FBI and task force investigators,
to clarify some of his answers relating to coffees. Well, FBI Director
Freeh testified before a House appropriations subcommittee re-
cently, he then sent a statement clarifying certain of his answers.
And, in fact, we encourage witnesses before this committee, once
they have read the transcript, if they want to clarify something,
they should do it.

Some have claimed that the Vice President must have known the
media fund, which was the subject of the disputed telephone calls,
had a hard-money component because there was a memorandum
written by somebody to the Vice President. That is basically the
same thing when Director Freeh let the subcommittee know in the
House, “Well, there is a memorandum here which I had not seen.
I want to add to my understanding.” That certainly would not sug-
gest anything wrong on his part, would it?

Attorney General RENO. No, sir.

Senator LEAHY. And is it possible to assume that not all of us
in public office read every single item put before us?

Attorney General RENO. I think there are too many trees that
have been cut down to permit us to do that.

Senator LEAHY. And DOJ I think has a policy declining to pros-
ecute violations of these minor matters, the de minimus matters.
In fact, in 1976, the Justice Department declined to prosecute offi-
cials responsible for sending letters signed by President Ford to
Federal employees at their workplaces, soliciting contributions for
Republican congressional candidates. In 1988, prosecution was de-
clined when two Republican Senators, one still serving, sent solici-
tation—in fact, is serving as a member of this committee—sent so-
licitation as part of a computerized direct mailing to employees of
the Criminal Division of DOJ. Would you not say they probably did
just the right thing to ignore those?

Attorney General RENO. Yes, sir.

Senator LEAHY. And in the Buddhist Temple, we should note if
this was a democratic fundraiser and was expected to be, I am sure
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that Vice President Gore was probably very surprised to see a
number of Republican elected officials who were there. And that
may be one reason why he might not have thought it was a fund-
raiser, when the Republicans, elected Republicans, were present at
that event.

Thank you, Mr. Chairman

The CHAIRMAN. Senator Kyl.

Senator KyL. Thank you, Mr. Chairman.

Senator Leahy, I am proud to say that there are elected Demo-
crat officeholders at some of my fundraisers.

Senator LEAHY. You never invited me.

Senator KYL. I did not invite you. That is right. But when you
are ready to contribute, let me know.

Madam Attorney General, I wanted to ask you, first, about the
“willful and knowing” standard, as it pertained to the Vice Presi-
dent’s knowledge or lack of knowledge about the fundraising consti-
tuting or including hard-money fundraising.

You said, as I recall, that his mere attendance at meetings was
not enough to conclude that the Vice President knew that hard
money was involved; is that correct? Words to that effect?

Attorney General RENO. We go into great detail, sir, but that is
generally correct.

Senator KyYL. Obviously, it can be that records and other wit-
nesses’ testimony can rebut a single person’s denial.

Attorney General RENO. That is correct. And we were seeking to
determine whether there was any evidence from which one might
reasonably infer that the Vice President actually knew. It might be
supported, for example, by other attendees who might specifically
recall something. We pursued each and developed no information.

Senator KyL. Well, that is exactly what I wanted to ask you.
What other evidence did you consider that may have suggested
that the Vice President knew or should have known that hard
money was involved?

Attorney General RENO. Such an inference might be supported,
for example, by information that these facts were discussed in suf-
ficient detail and focus at the meeting that many other attendees
specifically recall them, that the Vice President made comments or
asked questions in the course of the discussion that would seem to
reflect an active understanding of the details, that the participants
recalled any affirmative discussion of a need to raise hard money
for the media fund, that the Vice President read memoranda that
made these points or that anyone spoke directly to the Vice Presi-
dent on any occasion about the need to raise hard money.

Senator KYL. And was there not evidence to support some of
those possibilities?

Attorney General RENO. We found none.

Senator KYL. None at all?

Attorney General RENO. No, sir.

Senator KYL. There was no one who recalled a discussion of hard
money at those meetings?

Attorney General RENO. As I told you previously, there were two.

Senator KYL. So the answer was not that there was none, but
that there was some, but that you did not consider it sufficient.
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Attorney General RENO. What I said was that we did not have
any information that these facts were discussed in sufficient detail
and focus at the meeting that many other attendees specifically re-
call them. And 15 individuals, including the President and Vice
President, attended the meeting. All 15 were interviewed, with two
exceptions: one, who testified under oath in the course of a congres-
sional investigation that he had no recollection of the meeting, and
that if he attended at all, he likely would have left after just a few
minutes; and the President, who provided us with a statement that
he had no independent recollection of the meeting.

Senator KYL. Did any of the witnesses testify that they recalled
hard money being discussed at these meetings?

Attorney General RENO. No attendees recall any particular ques-
tions or comments by the Vice President; two recall—

Senator KyL. Well, that—I am sorry—that was not my question.

Attorney General RENO. Only two of the fifteen attendees at the
meeting even recall the topic of a hard-money component to the
media fund being raised during the meeting. While the author of
the notes had no specific recollection of the meeting, he did con-
firm, based on his habit and practice, his belief that the words
noted in his handwriting were things said during the meeting, that
he recorded them as they were said.

Senator KYL. Were there any other memoranda that you believe
came to the attention of the Vice President that suggested that
hard money was involved?

Attorney General RENO. The issue was raised previously, as I re-
call, about the Ickes memorandum. Six or seven of the memoranda
were received before the telephone calls were made. The remainder
were made afterwards.

Senator KYL. Rather than asking you to recall each of those,
Madam Attorney General, since I have just one other quick ques-
tion, would you be willing to submit, at this point in the record, the
evidence that was considered, but deemed insufficient, to supply
the “willful and knowing” attribution to the Vice President?

Attorney General RENO. I trust it is a matter of record with the
committee. It has been public record for some time, and it is the
notification that we filed with the Court on this issue. The first,
with respect to the first matter, it was 29 pages in length, and I
believe 19 pages in length for the second matter.

Senator KYL. Would you then simply just direct the committee’s
attention to the points where that specific evidence is?

Attorney General RENO. Yes, I can do that right now.

Senator KyL. Well, no, if I might, while I still have just a mo-
ment, if you would just do that for the record, that will be suffi-
cient for my purposes.

Attorney General RENO. Yes, sir.

[The information follows:]
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UNITED STATES COURT OF APPEALS | § Aopedls
FOR THE DISTRICT OF COLUMBIA CTRCTifies S1es SR B

Division for the Purpose ¢f F“.Eg nec 02 197,

Appointing Independent Counsels

) Pyvimion
Ethics in Government Act of 1978, As Amended Spemal Divisio

Inre: Albert Gore, Ir.

Before: SENTELLE, Presiding Judge, BUTZNER and FAY, Senfor Circuit Judges

Order Authorizing Attorney General to Disclose
Notification of Results of Preliminary Investigation

Upon consideration of the request of the Aftorney General pursuant 1o 28 U.S.C. § 392(e)
for autherization to disclose the Notification to the Court Pursuant to § 592(b) of Results of
Preliminary Investgation in this matter, which concerns allegrtions that have been widely reported
by the news media, itis hereby

ORDERED, in the public interest that leave is granted to the Atorney General pursuant

to 28 U.S.C. § 592{e) to publicly disclose the Notification.

Per Curiam:
For the Court:

Mark J. Langer, Clerk

’ // LA

Marilyn R. Sargent
Chief Deputy Clerk
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UNITED STATES CCURT CF APRPEAL

United States Court ¢
) of
For the District ;f Goiumbip(gfc%isr

E
FOR THE DISTRICT OF CCLUMBIA CIR
INCEZENDENT COUNSEL DIVISION

In re ALBERT GORE, JR.

NCTIFICATION TO THE

OF RESULTS OF PRELIMINARY INVESTIGA?ION

3
Foce
fos

FILED DEC 02 1997

Speciaj Division -
Ne.

COURT PURSUANT 7O 28 U.5.C. § se2{w

On Qctober 3, 13897,

I notified this Court of the initiation

of a preliminary investigation cf Vice President of the United

Srates Albert Gores, Jr.

The preliminary investigation has now

peen concluded, and T have determined that there are no

ol

reascrable grounds to believe that further investigation is

warranted of allegations that thes Vice President viclatad federal

his o ce in the White

incdepencent dispositive

Vice President may have

jaw, 18 U.5.C. § 807, by making fundraising telephone calls from

House. My conclusion is supported by two
grounds. First, the evidence that the

violared secrtion 607 is insufficient to

warranc further investigation. Second, even if the evidence

suggested a possible viclation of law, eztablished Department of

Justice policy requires

o

efore a prosecution of

There is no evidence of

that thers be aggravating circumstances
a section 607 violation is warranted.

any aggravating circumstances in this

matter. Therafore, appointment of an independent counsel is not

being sought. In acccrdance with the requirements of 28 U.5.C.

7]

592 (b}, this notification will summarize the information

received and the results of the preliminary investigation.

DOJ-02667
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INFORMATION RE

On September 3, 1997, the Waghington Posgt reported that

records made available by the Whire House revealed that more than
$120,000 in contributicns solicited over the telephone by the
Vice President from his White House office were deposited into
~he Democratic National Committee's (DNC's) federal account. The
article named six individuals who, in a period from November 1935
through April 1896, made a donation to the DNC soon after they
may have received a call from the Vice President. The Rost
further rsported that the DNC deposited a portion of each gift
made by these persons into a federal or "hard money" account and
deposited the remainder into a non-federal "soft money” account.

The Pos:t also reported that the DNC had reimbursed the United

.s Treasury in the amount of $24.20 for fundraising telephone
~alls apparently made from the Vice President's office.?

‘The artiszle thus suggested that the Vice President may have
violated federal law by making fundrzising golicitation calls
from his White House office which resulted in hard money
contributions. This is a potential viclation of 18 U.5.C. § §C7,
which criminalizes the solicitation of contributions within the
meaning of the Federal Election Campaign Act {(FECA), or so-called

hard or federal contributions, in the federal work space.

L Some have suggested that the fact that a few of the
relephone calls were initially billed to the federal government
might amount te a technical and temporaxy "conversion® of federal
property. However, it is the established practice of the
Department of Justice not To investigate or prosecute such minor
allegaticns, and this matter will not be pursued. See, 28 U.S.C.
§ s92(c) (1) (B).
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After

Commission ibutions by the

donors named in the Post article around the time of

the alleged
solicitations by the Vice President, I commenced a 30-day initial

inquiry under the Independent Counsel Act. My decision at that

was premised on the plausible inference that if a donor had
contribuced hard wmoney to the DNC in response to a solicitarion
by the Vice President, the Vice President may have asked the
donor to make a hard money contribution. On Qcvober 3, 1997, I
commanced a preliminary lnvestigation in accordance with the
requirements of the Independent Counsel Act.

APPLICABLE LAW

First snacted in 1883 as part of the Perdleton Act, section

507 provides in relsvant part:

{a) It shall pe unlawful for any person to
solicit or receive any contiribution within the meaning
of section 301(8) of the Federal Election Campaign Act
of 71 in any room or building occupied in the
discharges of official duties by any person mentioned ir
section $03, or in any navy vard, fort, or arsenal.
Any person who violates this section shall be fined
under this title or imprisoned not mere than thres
years, or both.?

W

2 A significant open legal issue under secticn 607 is

wherther a telephone call solicitation from federal work space Lo
a private location is a solicitation "in® the federal work space.
This is a difficult legal issue made more complicated by the
legislative history of section 607 and by the only Supreme Court
decision discussing the statute, United States v. Thaver, 209
U.S. 39 {(1908). Thaver held that a letter written and sent from
outside federal work space, but delivered to an individual in a
federal office, violates section 607. In so holding, the Court
concluded that "the solicitaticn was in the place where the
jetter was received,” id, at 44, language which clearly could be
read to suggest that a solicitation received outside the federal
workplace coes not occur “"in" the federal workplace.
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ard as oppossd Lo sof

of faderal election law is important to an understanding

money in the context

of this

matter. The phrase "hard money" is a colloquial phrase commonly

used to refer to "contributions® within the meaning of section

301{8} of the Federal Election Campalgn Act (FECA}. Ssction

macs

301(8) of the FECA defines a "contributicon" as "any gifc ... 3

fluencing any election for

43L{8} (A} {i). Because the term is

defined in terms of an intent to inZluence a federal campaign,

political p
and non-federal accounts, to keep the two kinds of donations

separate. As can be seen from the language of section 607 set

out abeve, a violation of that statute spacifically requires a

solicitation of hard money.
The FECA sets out various limitations on how much

individuals can cont

ibute in hard money. Of particular

mificance to this matter is the limitation on donations to

national political committees, such as the DNC; individuals can

contribute up to $20,000 in hard money to a national political

while the facts of Thaver are distinguishable from those

lard money is also often referred to as "federal” money, and the

arties maintain separate bank accounts, called federal

here, the legal obstacle created by the Thaver decision would be

a formidable barrier to any prosecution based on these facts.

However, I have concluded kased ¢n the clear facts developed in

the course of this preliminary investigation that I need not

finally resolve this legal issue. Therefore, I have assumed for

purposes of this investigation that uncder section €07, a

solicitation over the telephone could be deemed to have occurred

vin" both the locaticn from which the call was placed and the
location where the call was received.

DOJ-02670
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§ 441b.

"Soft money, " in contrast, is commonly understood to rafer
to all other sorts of political donations to all sorts of
polivical causes. There are no limits under the FECA on the
amounts of soft money donations, and scft money donations can be
made by corporations and unions, but there are strict limits on
che uses to which political parties can put such donations.

SCOYE_OF THE INVESTIGATION

43
(3
e}
Il
2l
it
.

minary investigation, which was conducted by
attorneys from the Department of Justice and agents c¢f the
Federal Bureau of Investigation (FBI), was comprehensive.
Approximately 250 witnesses were interviewed. These witnesses
included the Vice President, current and Zormer members of the

Vice Presidant's staff, other current and former White House

officials, officials of the Clinton/Gore '26 Committee
{Clinton/Core '96), various paid and unpaid officers and
employees of the DNC, and more than 200 individuals whose names
appeared as prospective donors on call sheets prepared by the DNC
for the Vice President. Documents were obtained from the White

House, the DNC, Clinton/Gore '96, and several of the individuals

who received telephone calls from the Vice President.

DOJ-02671
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RESULTS OF THE INVESTIGATION

The DNC'g Media Campaign

Following the 1994 elections, the DNC funded an extensive
series of "issue-oriented" wedia advertisements. According to
several witnesses, these ads were designed to generate support

or the Clinton Administration's position on various issues and

Ity

to frame the debate as the 1396 elections approached.

In a series of memoranda addressed to the President and Vice
President written during 1955 and 1996, then-Deputy White House
Chief of Staff Harold Ickes detalled the way in which the DNC
media campaign was funded throughout this period. Ickes® memos
explain that the ads were paid for during most of this period
with a combinarion of approximately 60 percent "soft" and 40
percent “"hard" money, pursuant to an allocation formula required
by the FEC. This allocation formula reflects the fact that
generic, so-called "issue ads" support and advance the cause of
all party candidates, state and local as well as federal, and
thus nead not be paid for entirely from hard woney funds. Soft,
or non-federal funds, could be used te pay for a portion of the
advertisements, according to the FEC allocation rules.

$T. Inception of 199%-19956 Medis Fund Telephone Call Project

The evidence suggests that the topic of fundraising phone
calls for the media campaign was raised during a November 21,
1995 meeting attended by the President, Vice President, several
Wwhite House aides, and DNC finance officials. Several memos

written by Ickes and discussed during this meeting show that the
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media fund, originally budgeted at $10 million for calendar year
1995, was in need of several million dollars to stay afloat
chrough the end of the vear.?

The Vice President agreed to, and indeed may have suggested
chat he participate in the fundraising effort by making telephone
calls for the DNC media campaign, in part because soliciting by
telephone would be less time-consuming and less tiring than
actending additional fundraising events. None of the witnesses
incerviawed recalled any discussion during this period about how
the telephone solicitations would be carried out. Likewise, no
orne recalled discussions during this period concerning the

legality or propriety of making these calls from the White House

o
&
T
oy
[

4

westion of whether "hard" or "soft" money would be

Tre evidence suggests that the Vice President, on ten and

pernaps 11 occasions between the fall of 1935 and the spring o

h

1596, engaged in sessions of telephone calls to raise funds for

3 When shown the Ickes memos that were discussed during the
November 21 meeting, the Vice President stated that as a general
rule he did not read Ickes' memos on DNC finance matters because
the memos usually advocated a position on an issue that invariably
would be discussed at length at a meeting anyway. Thus, the Vice
oresident explained, he would typically move these memos from his
in-box to his out-box without further review. He added that the
absence of "checkmarks" on any copies of the Ickes documents, often
usad by the Vice President to note that he had read a document, is
2 further indication that he had not read these documents. Members
of the Vice President's staff confirmed in interviews that the Vice
president often transferred documents from his in-box to his out-
box without having read them, although they did not recall whether
he did so specifically with respect to Ickes' DNC finance memos.
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8
the DNC. There is evidence that he spoke to at least 45 people
on these occasions.

TTT. The DNC's Practice of Splitting CTontributions

Sometime after the 1994 elections, the DNC, in an effort to
maximize its federal or hard money‘cantributions, began a
practice of splitting large checks into federal and non-federal
components if the donor had not already contributed the maximum
$20,000 in hard money to the DNC, and the donor’s preference was
not made explicit on the contribution check.* As a result of
this practice, a portion of the contributions from several of the
donors solicited by the Vice Presidernt was deposited into federal
accounts. We were told that under DNC procedure, after the
contribution was split the donor was supposed to be notified by
letter of the fact that a portiom of the contribution was being

treated as a hard money contribution. I

Y

the donor approved the
allocation, the funds would stay in the federal account.
Yowever, the DNC failed to send the notification letters
from late 1995 rhrough the first half of 19%6. As a result,
portions of several of the contributions solicited by the Vice
presidenc remained in federal accounts and were reported to the
FEC as hard money contributions without the donors’ knowledge or

consant.

4 prior to this, when DNC fundraisers had wanted to raise
large donations, they typically had asked donors to provide two
checks, one up to $20,000 for the federal pcorticn, and the cthex
for the remaining amount to be depcsited into a non-federal
account.
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Ir the course of the investigabtion, agents and prosecutors
interviewed all current and former DNC finance and accounting
smplovees who could be identified as having any familiarity with
the DNC's practice of splitting donations and depositing a
portion into hard money accounts. None of these witnesses stated
that they had any knowledge or information that the Vice
president -- or anyone =lse in the White House -- was aware of
the DNC's practice of allocating funds into hard money
acccuHCSAS

The funding of the DNC media campaign was discussed in a
february 22, 199%6, meworandum from Harold Ickes addressed to the
president and the Vice President, and an attached memorandum
written by DNC Chief Financial Officer Bradley Marshall, dated
rebruary 21, 1995. The Marshall memo, in the context of
detailing a current shortage of non-federal money, states:

I understand that Finance has raised and is currently

processing, $1.2 million. At this point, I do not know

how it will breakdown between Federal vs Non-Federal

and Corporate vs Individual.

In what may be a reference to this "breakdown,™ Marshall adds the

folleowing information three paragraphs later:

pefinition of Federal and Non-Federal monies (from the
DNC perspective) :

Federal money is the first $20,000 given by an
individual, (840,000 from a married couple). Any
amount over this $20,000 amount from an individual is

5 Of these curvent and foxrmer DNC employees, only Chief

Financial Officer Bradley Marshall ever had dealings with White
House personnel. Marshall does not recall ever discussing the
DNC's allocation practice with any members of the White House
staff.
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considered Non-Federal Individual. An individual can
i noun ed amount of Federal Individual

While the Marshall memorandum could be read by one who knew
of the practice of splitting contributions as reflecting that
practice, there is no explicit reference to the practice in the
memorandum. It is my conclusion that the memorandum, standing
alone and without independent knowledge of the splitting

practice, cannot reascnably be read as putting anyone on notice

of

hat the DNC was engaging in a practice of splitting

contributions without the donor's consant. Therefore, even if
y

rhe Vice President read the Marshall memorandum, & it is my
conclusion that there is no evidence on which to base a
canclusion that the Vice President was aware of the DNC practice,
and thus may have been soliciting contributions knowing that a
sertion of some contributions would end up in hard money
accounts.

However, we also attempted to ascertain exactly what the
vice President said in his conversations with the prospective
donors, to see whether or not he in fact solicited contributions

of hard money.

& tn his interview, the Vice President stated that he was
unaware at the time that the DNC was splitting some large
contributions and depositing up to $20,000 into its federal
account. He does not recall seeing the Marshall memo at the vime
it apparently was circulated to nis office. He believes that he
would not have read the Marshall memo because it was attached to
an Ickes wmemo discussing DNC finance matters, which the Vice
president says he genesrally did not read.
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vV, The Logistics of the Vice President’s Solicitations

The preliminary investigation confirmed that, on ten or
perhaps 11 occasions beginning in November 1995 and concluding in
May 1996, the Vige president made a series of telephone calls
from his White House office to private individuals seeking their
financial support for the DNC media campaign. Thess sessions
followed a pattern. A "call sheet! containing information about
the prospective donor and his or her contribution history was
nreparad by a member of the DNC Finance staff and delivered to
veter Knight. Knight, who had headed the Vice President's staff
when the Vice President served in the House of Representatives
and the Ssnate, sat in on several of the Vice President's
telephone sessions; other staff members sat in on the remainder
5f the sessions. The preliminary investigation developed
subscancial undisputed evidence that the celephons calls were in
fact placed from tne Vice President's office in the White House.

V. The Contents of the Soligitations

A total of 216 prospective donors was identified from call
shests and lists prepared for the Vice President by the DNC and
obtained by the FBI in the course of the preliminary
investigation. The FBI interviewed or received statements from

well over 200 of these individuals.’ Of these, 159 did not

7 1 do not believe that the fact that a handful of
individuals declined to be interviewed requires that appointment
of an independent counsel be sought. Only eight individuals for
whom there wexe call sheets declined to be interviewed. The
consistency of the investigative results and the strong evidence
that the Vice President was affirmatively soliciting soft money
cantributions readers any hypothetical possibility that ome of
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12

a telephone call regarding polizical

rom the Vice President.® Forty-five people
ng had telephone comversations about political
contributions with the Vice President in eithsr late 1955 or
early to mid-1996 .7

A. The Donations Deposited into Federal Accounts. The
evidence suggests that five of these 45 prospective donors were

solicited by the Vice President, and gave a donation that was

DNC's fedsral accounc

without cheir knowladge. Another 12 provided contributions to

ese additional individuals ray have beer solicited for hard
ney pure speculation. in addition, as to three of these
uals, other than the existence of a call shest, there is
dence that they wers ever called, and it should be recalled
~hat chere are scores of call sheets as to which no solicitation
call was ever made. As to three others, there are no donatioms,
hard or sofc, at the time of the calls. Finally, as to the last

two individuals, documentary evidence in the form of
temporaneous notes of the conversation on the call sheets
irmatively suggests that they were solicited for a soft money
ceontribution, although neither of the two made a donation at the
cime cf the call.

& 1n spite of these recollections, there is some documentary
evidence suggesting that the Vice President may have called a
handful of these people at some point. Nevertheless, we have
found no evidence that the Vice President asked for federal
contributions or that hard money contributions were given in
response to a sclicitation, if indeed one was made.

9  tn addition, four individuals recalled receiving
telephone solicitations from the Vice President in the Fall of
1994. According to both the Vice President and former DNC
Finance official Terry McAuliffe, the Vice President made those
calls while on a visit to the DNC to boost staff morale
immediately prior to the 1994 elections. Those solicitations
raise no questions of impropriety under section 607 because they
were not made from federal office space.
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o give. The remaining ninsteen remember the purpose of o

e Vice
president’s call as a thank you, rather than as a
A N 1 = .
solicitation.*® None of these 45 persons stated that the Vice

presidenc sxplicitly or implicitly asked them to give woney to
the DNC's federal account or to any federal political campaign.
This is comsistent with the Vice President's statement in his
interview that n2 believed at the time that, in all instances, he
was asking prospsctive donors to make sofit money contributions to
the DNC to fund the DNC's issus-oriented media campaign.

The preliminary investigatiocn definitively established that

t
oy
[t
g
0
{®
e
Il

esident made four telephone solicitations from the
House which resulted in donors contributing funds to the
DNC that were thereafter deposited into a DNC hard money account.
A {ifth such solicitation was suggssted by circumstantial
evidence.*® All five of thess donors were interviewed in the

course of the investigation.

specifically
described the Viee President's solicitation as having heen for a

contribution to the "DNC media fund” or more gensrically to fund

L0 Given the elements of section 607, it is clear that a

prosezution could not be based on a call to thank a donor for a
previcus commitment to make a contribution. Saction 6§07 does not
restrict the Vice President generally from engaging in conduct
relating to political fundraising. Rather, it specifically
criminalizes only soliciting federal contributions in the Zederal
workplace. One cannot "solicit" something that has already been
provided or agreed to.

31 The difference between this number and the number
originally reporcted in the Pogt article can be traced to ©
that the Post relied largely on call shests to support its
allegations, rather than interviews with all the donors.
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a2 DNC advertising campaign, rather than for a contribution to the
DNC federal account or =o any candidate for federal office.

The fifth donor remembers a tslephone call from the Vice
prasident, though he does not recall a solicitation in the course
of the conversation. He did make a subseqguent donation to the
ONC; however, he links his donation to later conversations with a
high-level Democratic fundraiser, rather than to his conversaticn
with the Vice President.

It is my view that there are no further grounds to
investigats whether any of these calls violated section 607 on
the mere grounds that a portion of the subsequent contributions
was deposited into hard money accounts. There is no evidence
that the Vice President was aware that part of the donations
would be deposited into hard money accounts, and Lhe donors' own
descriptions of the solicitations makes it clear that they
interpreted the solicitations as being for soft money.

B. The Substance of the Solicitatioms. The above-described
investigation disposed of the original inference on which this
preliminary investigation was based, that if a donor made &
contribution deposited into a hard money account, it is
reasonable to infer that he or she may have been solicited for a
‘hard money contribution. However, we recognized that this did
not fully dispose of the possibility that the Vice President may
have sclicited hard money contributions in the course of his
telephone calls. In respomse to a reqguest for a hard money

contribution, a donor may have declined to give a hard money
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contribution, perhaps having reached his or her maximum for the
vear, but agreed neverthelass tc make a soft aoney donatlion. Or
a prospective donor may have declined altogether following the
solicication. Based on this possibility, it was determined that
-he preliminary investigation should seek as comprehensive a
review ag possible of the Vice President’s solicitation calls.

Setting aside the five contributions which were deposited
into hard money accounts, which, as I have explained above, the
avidence shows occurred without the knowledge of the Vice
president, the evidencé chat the Vice President may have

solicized hard money contributions is slight indesad. The su

E

eoral of the evidence that the Vice President may have sought

hard money contributions from donors consists of two passing and

1

largely ambiguous comments concerning elsctions to potertial

donors, one assumption made by a donoxr, and & set ©

4

circumstances regarding another, involving four solicitzations oub
of a rotal of 45, ar ambiguous note jotted on one call sheet, and
the fact that many of the Vice President's calls, although they
were made on behalf of the DNC, were chargad to a Clinton/Gore
campaign credit card:

1) There is evidance that one potential donor assumed the
Vies President was talking about a campaign contribution.
Howaver, he states that he believes that at the time he may not
have known about the difference betwesn hard and soft money. His
only reccllection of what the Vice president said was "any help

you can give would be appreciated.” Nothing in this vague
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request could be pointed to as evidence that the Vice President
was soliciting hard rather than soft money. Furthermore, the
Vice Dresident's initial broaching of the subject was immediately
followed by a declination from the potential donor, and the Vice
president dropped the subject, so there is no additional context
from which it could reasonably be inferred that the solicitation
was for hard money. This exchange doas not reasonably suggest
that the Vice President was soliciting hard money, and there is
nc conceivable additional investigation that could develop proct
that that is what occurred.

21 There is evidence that in the course of omn

<

conversation, the Vice President mentioned facing a "rough
election." While the donor racalls this remark, he also recalls
that the Vice President specifically requested funds to help get
the DNC message out on issues such as health care. This issue-
oriented request, together with the fact that the reguest was LOr
$30,000, strongly supports the positiorn that the specific reguest
made was intended to be for soft woney. Furthermora, the donor
affirmatively understood the request as peing for scoft monay.

3)  In a third conversation, the Vice President mentionea
that previous elections had not gome well. He made no reference
to a contribution for any future election, but rather said that a
media campaign was needed to promote "Democratic issues." The
donor believed that the solicitation was for soft money, because
the recquest was for support of "issue oriented ads,” which could

be paid for with soft meney. Furthermore, the amount of the
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be paid Zor with soft money. Furthermore, the amount of the
request was such that the Vice Prasident was necessarily asking

for at least some soft money, and there was no mention in the

conversation that would support the notion that he was requesting

jog

any hard money.

4) Thers is evidence that one potential doncr attended a
varty mesting, also attended by the Vice President, at which
proposed television issue-oriented ads were aired for party
supporters, and at which it was observed that the ads ware
proving effective in building support for the President’s
reelection effort. Subsequently, when the Vice President called

the potential donor, he specifical

requested support for the
DNC's media campaign, making reference to the prior meeting.

This final solicitation was, again, a solicitation to

7]
re

upport the media campalgn. The fact that the donor was told
several weeks earlier that the media campaign would also support

the President's reelection adds nothing of substance. It is true

oF

hat the ad campaign would support, in part, the President's

It

eelection, but that fact is accounted for under the law by the
fact that hard money must be used in part to pay for the
advertisements. The fact that this reality had been previocusly
brought to the donor's attention does not support an inference

that a later general request from the Vice Fresident for support
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a request for hard rather than softg

12
nonay. “

3} On the call sheet for a £ifth prospective donor, there
is a notation "no federal $ '95." The donor was called in late

1895, and thus it could be argued that the inference to be drawn
from -he notation was that he should be asked for a hard money
concribution. However, this donor has a clear recollection and
concemporanecus notes of his conversation with the Vice President
which conclusively estaplish that he was solicited for a soft
money contributicn, which he in fact made. Most compellingly,
his notes indicate that he asked the Vics President nhow he should
make our his check, and he was specifically told to make it out

ro a DNC non-federal account.

nally, many of the Vice Presidant’

o a Ciinton/Gore campaign calling card,

This, it could be argued,

12 qne fact that legal soft money expenditures play a role
in federal elections has been expressly acknowledged by the FEC.
In one publication, the FEC pointed out that "most of the soft
money spending that benefits federal candidates occuxs when a
committee simultaneously supports both federal and nonfederal
candidates. Party committeses, for example, may purchase generic
get-out-the-vote advertisements that benefit both their federal
2nd nonfederal candidates. To pay for these ads, commnittess must
use federal funds foxr the portion that nenefits federal

candidates, but may use soft money for the rest.” Federal
Election Commission, The Presidential public Funding Program 22
{1593). The FEC went on ta acknowledge in the same publication
chat "[{fjunds not subject to the federal election law ("soft
money"! may also play a role in Presidential elections.® 1Id. at
30.
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that the Vice President was soliciting hard money campaign
contributions, rather than soft money support for the DNC.

The Vice President stated that at the time, his concern was
that the calls not be charged to the government, and he sought
and received assurance from his assistant that they were being
chérged to a calling card. He states that he was not aware at
the time that a campaign calling card had been issued to him or
that his assistant had obtained such a card. ©None of the other
witnesses involved in the logistics of setting up the telephone
calls had any information that the Vice President had any
knowledge of what particular card was being used. In any event,
whatever inference might be drawn from the fact that a campaign
calling card was used, cur investigation explored the
solicitations themselves, and developed no evidence that the Vice
president ever solicited hard money campaign contributions.

My analysis of each of the foregoing telephome calls leads
to a conclusion that none, standing alone or taken together,
support a conclusion that the Vice President was soliciting hard
money contributions when he made the fundraising telephone calls.
In addition, there is a wealth of affirmative evidence gathered
in the course of the preliminary investigation demonstrating that
the Vice President was not soliciting hard money, and thus
supporting my conclusion that no further investigation is
warranted:

1) As noted above, there is no evidence that the Vice

oresident knew of the DNC practice of reallocating a portion of
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large contributions fo hard money accounts. Nor is there any
reason o belisve thav further investigation would uncover such
avidence.

2) There is no evidence that the Vice President asked any of
the individuals he contacted directly for funds to support his
realection or the slection of any other federal official.

3} There is affirmative evidence that the Vice President
asked for support for the DNC media campaign in virtually every
call.

4 All donors who understood the concepts of hard and sofc
money, and who had an affirmative impression of what was being
requested, believed it was a solicitation for soft money.

5} In several.cchEISatiQns with donors who understood the
between hard and soft money contyibutions, the

P

explicitly focussed on the fact that the Vice

prasident was soliciting soft money.

&) In the vast majority of the cases, donaticns resulting
from the Vice President's solicitations were handled by the DNC
as soft wmoney. In the few cases whers they ware not, the
evidence suggests that this was done without the donors’ or the
Vice Presgident’s knowledge.

7}  The awcunts of money requested in every case, and the
fact that the evidence suggests that corporate support was
expressly solicited in several cases, suggest prima facie thalt
the requests were for soft money. Hard woney donations in thoss

amounts or from corporate or union sources would have been
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unlawful. There is no evidence to suggest that there was ever
any discussion or understanding by either the Vice President or
any ©of the donors that a portion of any donation might be treated
as hard money.

8) Finally, the Vice President provided a reasonable
explanarion for his conduct. He stated that he understood the
media campaign to be funded entirely by soft money, and that he
was goliciting large soft money contributions specifically for
that campaign. While his understanding of how the media campaign

was fundad was not correst, nothing developed in the course of

r
e
@

"G
a1
®
e
pr

‘minary ilnvestigation contradicts that this was his

ol

DROSECUTION POLICIES OF THE DEPARTMENT OF JUSTICE

Even if the evidence in this wmatter were sufficlent to
suggest that the Vice President may have violated section 507

when he made fundraising telephone calls from his office in the

i

White House, 7 am required to consider Justice Department
policies in determining whether further investigation is
warranted under the Independent Counsel Act.
The Act provides:
In determining whether resasonable grounds exist to warrant
further investigation, the Attorney General shall comply
with the written or other established policies of the
Cepartment of Justice with respect to the conduct of
criminal investigations.
28 U.5.C. § 592{c){1){B). Congress first added this provision to

the Act when it was reauthorized in 1983, when it became clear

that the strict procsdures of the Act had created a disparity in
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the law, subjecting covered persons to investigaticn and

7

potential prosecution in situations the Department of Justice
would not ordinarily pursue. See $. Rep. No. 496, 97th Cong.,

2d Sess. 1 {(1982), reprinted in 1982 U.S.C.C.A.N. 353

~1

specifically, Congress recognized that the prior law “create(d]

enfairness by imposing a stricter application of law on
public officials than that imposad or private citizens." 1982
T.S.C.CLAN. at 3548, This stricter application resulted in part

because the low threshold of the prior law could "trigger{] the
appointment of a special prosecutor to investigate allegations
which are not ordinarily prosecuted by the Department of
Justice.® Id. at 3350.

The Senate Report makes the intent of Congress explicit:

equiring appointment of a special prosscutor to investigate
lleged viclations in instances whers a clear Departmenzal
olicy not to prosecute exists is inconsistent with the
Act's goal of establishing a standard adminiscration of
justice for officials and non-officials. Instead, it
creates unfairness by imposing a stricter application of
criminal law on public officials.

Qo

Id. at 3551,

In 1987, following two decisions by the Attorney General
that closed independant counsel matters without seeking
appointment of an independent counsel, based on a conclusion by
the Attorney General that the cases presented no reasonable
prospect of conviction, Congress amended the section to its
present form, to make it clear that the provision was not

intended to permit the Attorney General to make prosscutorial

judgments about the prospects for conviction. Rather, the
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provision applies only to established policies chat would affect
rhe need for further investigation of a matter. Congress
rejterated, however, that the basic purpose of the "policy”
brovision was "to pravent investigations of government officials
whichk would not take place if these persons were private
citizens.” §. Rep. No. 123, 100th Cong., lst Sess. 2 (1987},
;gg;igggéﬁgl 1987 U.S.C.C.AN. 2150, 2151.

pursuant to the mandate of this statutory provision, we have
conducted a thorough review of the Department's policies with

respect to section §07. Both -the Department's manual, Federal

orosecution of Election Offenses, and a lengthy series of

memcranda prepared by the Department resolving specific cases
brought to our attention over the years wers reviewed. Basad
upon the results of this review, it is clear to me that the
Deparcnent has a well-established policy of declining prosecution
oF section 607 violations in the absence of substantial

. T3
aggravating factors.~”
I- is telling that while the Department has reviewed scores

of section 507 allegations over the past -thirty years, none has

13 v do not find in the record, as some have suggested, that
the Department has a general policy of not prosecuting section
507 violations, in spite of the fact that there have been no such
prosecucions in redent memory. The care with which the Criminal
Nivision has analyzed numerous allegations under the statute, and
articulated specific reasons warranting not prcceseding further,
belies any argument that 1if a sufficiently aggravated case were
presented, prosecution weuld not be authorized.

furchermore, I do not find that coercion is a prerequisite

before prosecution will be considerad, although there is some
support for that argument in the documentary record.

DOJ-02689



57

[
s

ceern iudged Lo warrant prosecution. On the ot

viclaticns, particularly in the context of fundraising

addressed to federal workers in the workplace, are fairly

and have reen frequently znalyzed by the Departmen:.
Public documents reflact the policy that prosscution will

only be considered in the presence of aggravating factors. 14

T in

£, in a 1978 letter rssponding to ingquiries from Senator Mark

Zacfield about the scope of seaction 607, then-Assistant Attorney

ricia Wald acknowledged that the Justice Department's

snforcement efforts had historically been "aimed principally" at

federal employess

, it might be more accurate ro characterizs it as the
s "practice." In either case, the legislative history
U.8.C. § 592{c) (1} {B) suggests that an established practice

non-prosecution on given facts is within the scope of what the
torney General must observe in determining whether to request
pointment of an independent counsel. See Subcomm. on Oversight
£ Government Management of the Senate Comm. on Governmental
Affairs, 97th Cong. 1st Sess., Report on Special Prosecutor
provisions of Ethics in Coverrment Act of 19378 48 (Comm. Print
1981) {"The Subcommittee recognizes that there are instances in
which a clear policy and clear Department of Justice precedent
not to prosecute exist for a given vieolation, for all ci ens.")
{emphasis added): id. at 49 {"the Attorney General should be
parmizted to justLFy his deciszion that a special prosecutor

Quiu not be appointed upon a showing to the courxt that the
=ment of Justice does not, as a matter of established
__“c -ice, prosecute the alleged violation of federal criminal
law') (emphasis added): gee algo In re Nofziger, 923 F.2d at 449
{implying that a "prosecution practice" may constitute an
established policy).

O
O
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applied to the extensive use of Federal office space tc
mount a drive for political contributions, and we would nor

hesitate to use this statute as a prosecutive vehicle in an
adegquately aggravated situation of this sort.

of Legislative Affairs, U.S. Department of Justice, to Senator
Mark 0. Hatfield, Feb. 24, 1978, at 7.

In 1978, the Department investigated allegations that
President Carter had hosted a luncheon in the White House for
abeout 20 prominent Democratic donors at which further
contributions were solicited. Attorney General Griffin Bell
daeclined to regquest the appointment of a special prosscutor
because cthere wag no evidence that anyone explicitly solicited or
raceived money during the avent. See Report of the Attorney

General Pursuant to 28 U.S5.C. § 592(b), Feb. 1, 1879, at 5, 9-10

Although tha luncheon was intended to entertain former
contributors in the hope that they would continue their financial
suppors, the Attorney General concluded that such activity was
not within the scope of former section 603, now renumbered 607.
Id. at 10-11. The Report states:

The Department of Justice is unaware of any instance in the
ninety-six years since the statute was passed in which a
prosecution was undertaken for the type of activity here at
issue. * * *

Moreover, when presented with factual situations
involving isolated, non-egregious incidents of actual,
explicit solicitations or receipts in federal buildings. the
Departmert has consistently found them without prosecutive
merit under Section 603. Thus, even assuming a much broader
interpretation of the activity proscribed by Section 603, &
prosecution of this matter would be legally unsound, unfair,
and without merit.
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Department’'s consistent practice of declining to prosscute

"isolated, non-egregious® violatiouns of section 507 is another
way of stating the policy of declining to prosscute in the
absence of aggravating factors.

an additional valuable precedent also involves analysis
under the Independent Counssl Act of prosecutive policies under
section §07.%% In 1388, two separate fundralsing letters over
chie signatures of two different Senators, both clearly addressed
w0 Departament of Justice employees in thelr offices, wers

deliverad to the Department of Justice. AL the time the lettars

Attorney General Order No. 129%7-88 (1388} . In reviewd

er, the Election Crimes Branch of the Criminal Division

1% This, of course, was before the provigion was added to
che Independent Counsel Act directing Attornevs® Genaral to take
Dapartmental policiss into account in reaching decisions under
the act. Thus, Attorney General Bell's final decision was based
ont a lack of evidence that scoliclitations occurred, rather than on
the Department's prosecution peolicy. His articulaticn of
Department policy is consistent with every other articulation of
that policgy found in the records.

16 gnlike the precading two articulations of the prosecution
policy, this document is not a public document, and the
Department of Justice does not ordinarily release such
declination memoranda. I have provided sufficient description of
the document to make its relevance hera clear, and to demonstrate
the way in which the Departmental policy is repeatedly
articulated in the Departmental records concerning section 607.

n addition, I should make it clear here that these three
documents are offered simply as examples of previous
arviculacions of the Department's policy; there ars many
additional non-public documents which reflect the policy.
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recommended that to warrant prosecubicn, section 607 cases
"normally require proof of some aggravating factor warranting the
assessment of felony penalties, such as coerclon or gross abuse
of a federal workspace." Finding a "total absence here of any
evidence of any intent to coerce involuntary political donations
from federal personnel,® the Branch recommended that the matter
he closed. The Criminal Division in turn recommended, and the
Attorney General agreed, that no independent counsel need be
appointed to investigate the two Senators.

A number of different aggravating factors aré mentioned in
the Departmental recoxds concerning section $07. They include,
in addition to coercicn, a demonstration of specific intent to
flout the law, or conscious disregard of the law by one who has

been put on notice of its requirements; & substantial number of

iolations; a substantial misuse of government resources or

property in conjunction

n the prohibited solicitations; and a
substantial disruption of government functions resultiag from the
solicitations.

We have conducted, as is sxplained above, an extensive
investigation of the Vice President's telephone solicitation
calls, and I find no evidence in the investigative results that
any of these aggravating factors is present. There is no
evidence that the Viee President was specifically awa;e of the
prohibitions of section £07, and no evidence that he was warned
that his conduct would be in potential violation of that or any

other statute. There are at most five telephone calls, even £
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we draw every concaivable speculative lnfersnce

whe Vice

T

resident, that could be construed as hard money sclicitations,
and hence potential violations of the law. The bulk of his calls
were not charged to the govermment, and the few that were have
been reimbursed. Thers is no suggestion that either the Vice
prasident or any of the few staff members who were involved in
these telephone solicitations neglected their official duties as
a result.

Beyond these factors that have been specifically identified
in Department of Justice records as potential aggravating

circumstances im a section 607 case, I am unable to identify any

O

ther faators in this case that might properly be regarded as
aggravating.

Tn shor=z, ohe preliminary investigaticn has established
thar, even if the Vice DPresident were found to nave technically
vioclated section 507. thers is no evidence suggesting the
sresenca of any aggravating factors of the sort that might
warrant coensideration of prosecution under established
Departmental policy. Furthermere, I am unable to identify any
way in which further investigation might lead to developument of
evidence of aggravating factors in this case. Therefors, in
light of the clearly established policy of the Department of
Juscice that agegravating factors are required before prosecution
of 2 section 607 matter can be corsidered, it is my ckligation
under the Independent Counsel Act tc close this matter without

seaking -he appointment of an independent counsel.
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CONCLUSION
The allegation that the Vice President may have been
soliciting hard money is insubstantial, and depends so heavily on
conjecture and speculation, that I conclude it does not provide
reasonable grounds for further investigation. Indeed, I find
clear and convincing evidence that the Vice President did not
solicit hard wmeney contributions in the course of his telephone
conversations with prospective DNC donors. Furthermore, che
established policy of the Department of Justice reguires the
presence of aggravating circumstances before a prosecution of a
saction £07 offense is warranted, and there is no evidence of any
such circumstances here. Thersfors, based on the results of the
above-dsscribed investigation, I hereby notify this Court that no

furtker investigation is warranted and no independent counsel

Respectcfully submitted,

™ e
s 1
- £ i
(et le:

JANET RENO
acforney General of the United States

DATE: M«Z 1797
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United States Court of Appeals
Far the Cistrict af Calumbia Gircai

UNITED STATES COURT OF APEEALS LR
FOR THE DISTRICT OF COLUMBIA cmcuﬁu-w ARG

[aN + el
Division for the Purpose of Cpecial Divisian

Appointing Independent Counstis

Ethics in Government Act of 1978, As Amended

In re: Albert Gore, It
Before: SENTELLE, Presiding Judge FAY and CUDAHY, Senior Circuir Judges
Order Authorizing Attorney Genersl to Disclose
Notification of Resuits of Preliminary Investigation

Upon consideration of the request of the Attorney Gereral pursuant to 28 US.C. § 592(e)
for authorization to disclose the Natification to the Court Pursuant to U.S.C. § 592(b) of Results of
Preliminary Investigation in this matter, which concerms masters that have been widely reported by
the news media, it is hereby

ORDERED, in the public interest that Jeave is granied to the Attomey General pursuant

1o 28 U.S.C. § 592(e) to publicly disclose the Notification.

Per Curiam:
For the Court:

ark J. Langer, Clerk

by R S .. /
ot e <
g SR AR G - S
7 7
/S
Marilyn R. Sargent
(Chief Deputy Clerk
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United States Court
Far the District of Cotu?nfbép isfu[i

EX

~

FLID Ve g

w

" UNITED STATES COURT OF APPEALS -
FOR THE DISTRICT OF COLUMBIA CIRCUIT  -=Becig] Division
INDEPENDENT COUNSEL DIVISION
)
In re ALBERT GORE, JR. } No.
)

NOTIFICATION TCO THE CQURT PURSUANT TC 28 U.s.c. § 592 (b)
OF RESULTS OF PRELIMINARY INVESTIGATION

Oon. August 26, 1998, I notified this Court of the initiation
of a preliminary investigation of Vice President of the United
Statres Albert Gore, Jr. The preliminary investigation has now
been concluded, and I have determined that there are no
reasonable grounds to believe that further investigation is
warranted of the matters that were under investigation.
Therefo;e, appointment cof an independent counsel is not being
sought. In accordance with the requirements of 28 U.5.C.

§ 592(b), this notification will summarize the informatiocn
received and the results of the preliminary investigation.

This preliminary investigation explored the question of
whether there is sufficient evidence to warrant further
investigation into whether the Vice president violated federal
law, 18 U.S.C. § 1001, when he told attorneys and investigators
1ast Fall that he did not know, at the time he made fundraising
telephone calls from his West Wing Office, that the beneficiary
of the solicitations, the media campaign run by the Democratic

National Committee (DNC), was funded in part with federal money,
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and that he believed at the time of his telephone calls that

federal money contributioms te the DNC were limited to 52,000.1

INFORMATION RECEIVED

a. The 1997 Investigation

Tn the Fall of 1997, the Department conducted a preliminary
investigation into the question of whether the Vice President may
have violated 18 U.S.C. § 607 when he made fundraising telephone
calls from his White House office (hereinafter, 1997
Investigation). The 1997 Investigation led to my conclusion that
here were no grounds to seek appolntment of an independent
counsal for two independent reasons: first, the overwhelming
weight of the evidence supported the Vice President's statement
that he was soliciting soft money contributions, outside the
scope of section 607's ban on politic l-fund:aising from the
federal workplace, when he made the telephone calls, and second,
established Departmental policy precluded prosecutions under
section 607 in the absence of aggravating circumstances, such as

coercion, that were absent there.?

\Two additional allegations were received during the course
of the preliminary investigation that were related to the Vice
president's fundraising calls, but not to the specific matter
that was the subject of this preliminary investigation. An
initial inquiry was conducted into these allegations to determine
whether they were sufficiently specific and credible to warrant
further investigation into whether the Vice President may have
violated federal law. I have determined that they are not, and
they have been closed.

*rhese factual conclusions eliminated the necessity foxr me

to reach a determination as to whether section 6§07 applied to the
facts alleged.
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In the course of the 19897 Investigation, we interviewed the
vice Presidentz. The Vice Presidernt explained that he believed he
was soliciting soft money when he was making the telephone calls.
The Vice President further explained that the telephone
solicitations were intended to raise funds for the DNC's media
fund, which financed a series of so-called visgue advertisements®
chat ran during late 1995 and 19%6. He further explained that he
pelievad at the time he made the calls that the DNC wedia
campaign was financed entirely with soft money, and that donors
were limited to $2000 in hard money contributions. This belief
was erroneous,’ but as a resulc, whan he requested large
contributions to the media fund, he believed that he could only
have been requesting soft money contributions.' The Vice
president understood that there was a hard money component to the
DNC's overall budget, and that some of its activities had to be
financed with hard meney, but belisved that because the media
fund involved so-called "issue ads,? it could be financed

entirely with soft money.

In fact, the advertisements ware financed pursuant to a
requlatory formula apportioning their cost between hard and soft
money, and individual donors are permitted to centribute up to
$20,000 to the DNC in hard money per calendar year, so long as
their total hard mcney contributions to all donees do not exceed
$25,000 per calendar year.

¢ As additicnal reasons why he intended to ask for sofr
money, the Vice President also pointed out that it was easler to
raise soft money, especially corporate dollars, and that he
believed that soft money is what the DNC needed at the time.
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we explored this question further with the Vice President at
the time, because we had cbtained a numbsr of wemoranda addressed
to che Vica President, among others, that mentioned the fact that
rhe wmedia campaign was funded with both hard and soft money, and
we knew that a November 21, 1935 DNC budget meeting focused on
che budget for the media fund. The agenda for the November 21
meeting suggested that the amount of funding for the media
‘campaign and how to raise it was to have been a topic of
discussion at the meeting, which we knew was attended by the Vice
President.

The Vice President stated that he did not recall a

discussion at this oxr any other meeting about the DNC's specific

bty

reed for both hard and soft money in late 1995 to keep the
zdvertisements on the air. The Vice President said that he
believed that the fundraising phone calls probably were discussed
during the meeting and that the general topic of the media fund
pudget being increased was raised and discussed. As foxr the
memoranda that reflected a hard money component to the media
fund, the Vice President said that as a rule he did not read
memoranda on these topics, particularly from this author. This
general practice was corroborated in the course of separates
interviews with members of the Vice President's staff.

The Vice President’s statements about nhis beliefg and
intentions were a factor in my final conclusion in 1997 with
respect to the alleged viclations of 18 U.8.C. § 607, although a

relatively minor one. Far more weighty was the substantial
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svidence derived from interviews of the donors themselves which

substantiated my conclusion that they were in fact solicited for
large soft woney contributicns to the DNC’,:O support the DNC's

nedia campaign.

b. The New Information

on July 27, 1398, long after che conclusion of the 1997
Investigation, the Vice President's counsel provided thas
Department with a six-page seat of newly discovered documents,
responsive to document requests we had made auring the 1937
rnvestigation. The documents were a copy of a set of documents
already in our possession, which were distributed at the November
1995 meeting referenced above. The copies provided by the Vice
president's counsel, however, included handwritten notes by a
member of the Vice Presiéenc‘s staff that suggested that the hard
money component to the media fund may have been expressly
mentioned during the November 1935 meeting, which was attended by
the Vice President.’®

Specifically, the notes -- which set forth "&63% scft/35%
hard” opposite the term “media fund" -- appear to reflect a
phrase that may have been used at the meeting to describe the
approximate proportions of hard and soft money used by the DNC to
purchase television ads during this period. The notes also

incluce what may be a statement of the hard money limit for gifts

Syhile these newly discovered documents came from the office
of the Vice Presicent, they did not come out of the Vice
President’'s own files.
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ro the DNC. Specifically, the note just below the "65%/35%"
ipncludes what appears to be an attempt tO explain that soft money
contributions are "corporate ox anything over §20 k from an
individual." In addition, while not clearly written, a second
notation that appears to say "hard limit $20k" appears on page
two of the get of documents. ’

These new documents, then, raised some new questions
concerning the Vice President's statements about his
understanding of the DNC's efforts te fund the media campaign.
The notes suggested that during the November 1395 meeting, both
:he fact that the hard money limit on donations to the DNC was
$20,000, and that the media campaign was funded by a mix of hard
and soft money may have been discussed in the Vin bresident's

presence. This could give rise to an inference that his

money donations to the DNC were limited to 52,000 and that the
media campaign was funded only by soft money wmay have been false.

I therefore initiated a preliminary investigation of this
matter to Fully explore the evidence concerning the Vice

President’s knowledge and intent.

APPLICABLE TAW

The false statement statute provides, in pertinent part:

{wlhoevar, in any matter within the jurisdiction of the
executive, legislative, or judicial branch of the
Government of the United States, knowingly and
willfully . . . makes any materially false, £ictitious,
or fraudulent statement or representation shall be
{quilty of a felonyl.
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18 U.S.C. § 1001, To obtain a conviction under section 100X, the
government must prove (1) a statement, (2) falsity,

{3} matexriality, (4) specific intent, and (5) agency

jurisdiction. United States v. Herring, 916 F.2d 1543, 1546

(11 Cir.1990), cert. denied, S00 U.S. 946 (1991). The elements
in issue here are falsity and criminal intent; the other elements
of the offense are not in dispute.

SCOPE QF THE INVESTIGATION

The handwritten notes alone are not sufficient to warrant a
conclusion that the Vice President made a false statement. I an
effort to determine whether the apparent disparity between what
the Vice President told us he believed at the time he made the
calls ané what the notes indicate may have been said at a meeting
he artended on these topics warrants further investigation, we
interviewed the attendees of the meeting and others involved with
these toplcs. These witnesses included the Vice President,
currant and former members of his staff, other current and former
White House officials, officials of the Clinton/Gore "96
Committee (Clinton/Gore ~96), and various officers and employees
of the DNC. Documents were also obtained from the White House,
the DNC, Clinton/Gore ~96, and others, including an affidavit
from the Vice President's counsel. We also reviewed depositions
and testimony provided by various witnesses in the course of
previous congressional and task force inquiries into various

campaign fundraising matters. Finally, we reviawed all other
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documents and evidence that might support an iaference that

7
o
o

Vice President's statements were false.

We were seeking to determine whether there was any evidence
from which one might reasonably infer that the Vice President
actuvally knew about the hard money coumponent of the media
campaign ¢r the $20,000 contribution limit at the time he made
the telephone calls sesking contributions. Such an inference
might be supported, for example, by information that these fachs
were discussed in sufficient detail and focus at the meeting that
many other attendees specifically recall them, that the Vice
President made comments or asked questions in the course of the
discussion that would seem to raflect an active understanding of
the details, that the participants recall any affirmative
discussian of a need tg raise hard money for the media fund, that
the Vice President read memoranda that made these points, or that
anyone spoke directly to the Vice President on any occasion about

the need to railse hard money for the media campaign.

RESULTS OF THE INVESTIGATION

As a threshold matter, the evidence we gathered during these
interviews does support a conclusien that the Vice President
attended a DNC budget weeting on November 21, 1955, and that at
some point in the course of the mesting, the DNC media fund wasg
discussed. The evidence also supports a conclusion that some
reference was made in the course of the meeting to the fact that
there was a hard money component to the financing of the media

campaign.
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Fifteen individuais, including the President and Vice
president, attended the meeting. All fifteen were interviewed,
with two exceptions: one who rastified under oath in the course
of & congressional investigation that he had no recollection of
the meeting, and that 1if he artended at all, he likely would have
jeft after just a few minutes; and the President; who provided us
with a statement that he had no independent recollection of che
‘meeting.

Mo actendees recall any particular gquestions or comments by
“he Vice President. ¥o one who arrived at the meebing without a
working knowledge ¢f the DNC financing issues left with an
accurats understanding of the fact that both hard and soft money
were necessary to pay for the media campaign. Only two of the
Ffifteen attendees at the meeting even recall the t;pic of a hard
money component to the media fund being raised during the
mesting.

While the author of the notes had no specific recollection
of the meetimng, he did confirm, pased on his habit and practice,
his belief that the words noted in his handwriting were things
zaid during the meeting that he recorded as they were said.
Reviewing his notes, this attendee could not recall who might
have uttered the words "63% soft/35% hard"; "corporate or
anything over $20k frem an individual®; or *hard money limit
$20k" during the meeting. He wasg also unable to provide an
explanation about what each of the phrases mighﬁ have meant

within the context of the meeting. He did not recall the issue
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of "hard" and "soft" money being discussed by those attending busz
noted that these issués were often discussed at CNC budget
meetings. He was also unable to say whether the words were used
with regard to the media fund, the DNC's cperating budget, or
something else. Notably, this individual, whe attended the
meeting and was paying enough attention tc what was being said to
rake verbatim notes of some points, also told us during his
sinterview that he believed that the media campaign was financed
entirely with soft money.

Two zttendees specifically recall references to hard money

in connection with the media fund being made at the meeting. The

n

irst, a White House official, recalls that the hard money
component to the wmedia fund was discussed. He also recalls a
discussion of how much would have to be raised both in hard and
in soft doliars for the media fund during the meeting. However,
he has no specific recollection of any of the statements racordsd
in the notes.®

The other, a DNC oI

icial, was the individual whko nade one
of the gquoted statements. He recalls answering a question about
the "spending side" of the media campaign by roting that the
expenses were generally averaging "65% soft/35% nard".’ The

answer, according to this attendee, was one sentence without any

* He also said that while he does not recall a specific

conversation about the limit on hard money contrikutions to the
DNC, it would not surprise him if it was discussed.

' This phrase wirrors the handwritten note made on the
first page of the packet.
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elaborazion. He does not remember who asked the guestion but
voluntsered that he did not think it was the Vice President since
rhe Vice President did not often get into "that level of detail”.
we had no memory of anyone slse mentioning nard or federal money
during this preliminary discussion of the "spending side” of the
media campaign. He does not recall a specific ise of the terms
hard, soft, federal or non-federal money during the discussion
‘that centered around the "spending side" of the DNC.

He did remember some discussion sbout the fact that the DNC
nad sufficient funds available to borrow on their hard money line
of credit but no borrowing capacity on the soft money side.

There was a discussion about dirsct mail contributlons to the DNC
operacing budget -- all in hard money -- that were available, if
naeded, for éhe media purchases. He recalled that both of these
faots were mentioned as reasons why there was sufficient hard
money on hand to keep the advertisements on the air through the
end of the year, but that scft money would need to be raised.®
According to this witness, after these points were made at the
meeting, the ensuing conversation about tne funding of the media
campaign and the money needed to be raised by the President aéd
vice Dresident would have been focused on the need for soft

maney.

* He could not say who addressed thase topics or how long

rhe dimcussion lasted but, instead, characterized it as a
"general discussion" ilnvolving more than ore person.
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aAs noted abave, in crder to prove & riolation of Section
1901 in this case, the government would have to prove beyond a
reasonable doubt that, at the time ne made the telephone calls
chat were at issus in the 1997 Investigation, the Vice President
actually knew that the media campaign had a hard money compoerent,
or that the limit on hard money contributions was $20,000. In
vhis case, there is no direct evidence of such knowledge. While
‘the ‘Vice Prasident was present at the meeting, there 1s no
evidence that he heard the statements oX understood their
implications, S0 as to suggest the falsity of his statement two
years later that he balieved the media fund was entirely soft
money. Yor does anyone recall the Vice President asking any
guestions or making any comments at the meeting about the media
fund, much less questions or comments indicacang an understanding
of the issue of the blend of hard and soft money needed for DHNC
media expenditures. Witnesses were also asked wnether they
+acalled any other discussiocn witrh the Vice President about the
nard money component of the media fund; none recalled any, nor
did any recall the Vice President saying or doing anything at any
other time that would indicate that ‘ndeed he knew, whether from
the meeting or from some other source, that =here wag a hard
money component to the media fund.

There is thus only weak circumstantial evidence of the vice
president ‘s knowledge -- his presences at a meeting whers the
subject was briefly discussed -- which I do not halieve provides

reasonable grounds to believe that further investigation of this
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matter s warranted. Notably, others attending the meeting alsa
8 ; Y g

left it with an inaccurate understanding of the funding of the
nedia campalign. The range of impressions and vague
misunderstandings among all the meeting attendees is striking,
ard undercuts any reasonmanle inference that mere attendance at
the meeting should have served to communicate to the Vice
President an accurate understanding of the facts.

-In-addition to the total lack of direct evidence suggesting
that the Vice President was aware of the hard monay component to
the media fund, and the insubstantial nature of even the indirect
evidenca, I also find a lack of evidence to reasonably support a
conclusion that he may have had a motive to falsely deny that he
xnew about the hard money ccomponent. The documentary evidence

he testimony from invelved witnesses clearly establish that

o

and
at the time, the DNC did not need to find ways of railsing hard
money in corder to continue to run the advertisements. Howsver,
it was c¢ritically short of soft money, and had used up its soft
money line of credit. Thus, when the Vice President was asked to
help ralse momney by making telephore solicitations, the DNC's
specific need was for soft money.

In other words, the Vice President did nct need to deny
knowledge of the fact that there was a hard mopey component to
tha fund in order to provide an innocent explanation for his
telephone calls. His explanation would have been just ag
innocent if he had stated chat while he knew there was a hard

money component to the media campaign, soft money was what was
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-14-
neaded at the time and therefore that was what he was raising.
in fact, such an account, unlike the one he gave, would have bsen
corroboratad by the documentary evidence that was brought to the
Vice President’s attention.

It is also significant that there is evidence that this
issue was specifically brought to the Vice President's attentiom
before his interview with us during the 1997 Investigation. The
Vice President's attorneys have provided us with their sworn
statement that in the course of preparing him for his interview,
the Vice President also told them that at the time he made the
calis he believed that the media campaign was funded entirely

with soft money. They exglained to him that tihis belief was not

T

accurate, and pointed out to him that there were documents,
addresséd to him, in conflict with his statement. Nevertheless,
they averred, he stated that he would have to tell us that he
pelieved the media fund wag all soft money because 1t was the
truch.

To summarize, 1t appears that at the time of his interview
during the 1997 Investigation, the Vice President was expressly
aware that he had little to gain and much to lose in admitting
his misconception of the true facts. In fact, his explanation
not only led to additional inquiries during the 1997
Investigation, because it was at odds with known documents, but
led directly to this inwvestigazion as well. I can see no
reagsonable basis for concluding that he had a motive to tell this

story if 1t were not true.
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Ag mentioned above, the Vice President also told us in the
course of the 1997 Investigation that he be%ieved that the Liwmic
on hard money contributiors was $2000, and some of the
handwritten notes suggest that topic too may have been discussed
ar the November 1995 meeting. However, while scme of the fifteen
meeting attendees had a vague recollection of same of the topics
of discussion, no one interviewed could remember the use of the

note's terms "hard limit 320 k* and “corporate or anything over

E%S

20k from an individual" ‘n :zhis meeting. We thus have no
evidence of what, if anything, was said, or in what context.
Thus, with the exception of the notss themselves, the meaning of
which is unclear, we are left with no evidence that the Vice

president's statement that he believed the legal limit for hard

money gifts to the DNC was the same as the limit for individual
candidates -- $2,000 per election cycle -- is false. We found no
independent evidence to suggest that the Vice President did not
ir fact believe that hard money contributions were so limited,
ard his belief is plausible in light of his previous experience
with congressional campaigns.’ While it appears from the
handwritten notes that sgome raeference to the higher limit on haxd
money contributions to the DNC may have besn made during the
meeting, the fact that no one who attended the meering recalled
the statement — and a nurber o other attendees reported the

same or similar mistaken belief about the limitation on the size

SThe limit for contributions to an individual candidate is
51,000 or, in the case of a married couple, $2,000.
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of hard money contributions — leads me to the conclusion that I

have insufficient evidence to warrant furthgr investigation as to
whether the Vice President made a false statement on this point.
Az mentioned above, in the course of the 1397 Investigation,
we cobtained several memoranda addressed to the Vice President as
one of several recipients, which contain brief internal
referaences to the hard money component to the media fund.

‘However, as we noted at the conclusion of the 1987 Investigation,

the Vice President has stated, and several members of his staff

have confirmed, that he did not resad these types of memoranda
that dealt with DNC budgetary issues. We discoverad no new
evidence during this investigation which contradicts this
avidence or would lsad me to rsvisit my previous conclusion that
the mere sxistence of these memoranda, without any evidence thabt
the Vice President actually read them, was not sufficient grounds
to conclude thatb the Vice President might have been making a
false statement about his knowledge of the hard money component
to the media fund.

Finally, there were regular meetings held at the White House
known as "Residence Meetings,” because they were held in the ‘
White House. During the relevant period, the Residence Meetings
were focused on political strategy and polling issues. Two
Residence Meeting "agendas" -- one dated Sgptember 7, 199%5 and
the other dated September 13, 1995 -- have one line each that
indicates that the DNC issue ads under consideration were golng

to be pald for, in part, with hard money.
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resident

indeed,vye have Leen unable
to establish that thoss two meetings were even held. They do net
appear on either the President's or the Vice President's daily
calendars, while other Residence Meetings do appear. Regular
attendees of the Residence Meefings who were inkerviewed do not
recall whether these particular meetings were held, or if they
were-held, whether the Vice President attended or whether thess
particular agenda items were actually discussad.. Many of the

attendees specifically stated that they do not recal

o
I
&
13
je
W
Iad
8

monev component to the media fund ever being discussad at the
Residence Meetings.' Given this state of the evidence, I

conclude that there is insufficient evidence to reasonably

conclude that the Vice

ent was pub on notice as to the hard

Yone attendee, in the course of a single interview, first
stated that he was unaware that thers was a hard wmoney component
o the media fund and that he had no idea there was hard money in
the DNC. He believed any "hard money® advertising was paid for
by Clinton/Gore "36. He stated he had no idea whether the Vice
president knew there was a hard woney component to the DNC mediz
campaign. Later in the same interview, after being advised of
the centents of the agendas for the Septamber 7 and 13 meetings,
he said he had been wmistaken; that he 4id know all along that
there was a hard money component, that it was discussed during
the Residence meetings, and that he believed the Vice Prasident
also knew, though he had no specific knowledge on which he based
that belief. He thought it was *likely* that the Vice Presiden
attended the ptember 7 and 13 meetings.

Given the inconsistencies within this witness's statements,
the lack of any specific knowledge upon which he bases his stated
beliefs about the Vice President’'s presence or knowledge, and the
contradictory statements of other regular attendees at the
Residence meetings, I do not find the statement of this one
witnass persuagive enough to warrant further investigacion.
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money component to the media fund during or because of any
discussion that may have been held on the topic in the course of
the Residence Meetings.

I considered with care the reasonable implications that
might be drawn from all of this evidence -- the Vice President's
attendance at the November 1995 meeting, the memﬁranda addressed
tae him, and the Residence meetings -- along with all other
evidence and information available to us concerning the Vice
President’'s understanding of the media fund and how it was
financed, including the affidavit of the Vice President's
counsel; Taken altogether, I find the evidence fails to provide
any reasonable support for a conclusion that the Vice President
may have lied. As explained above, there are no reasonable
grounds to conclude that the November 1995 meeting would have put
the Vice President on notice of the hard money component of the
media fund, there is no evidence that the Vice President actually
read the memoranda in which the topic is mentioned (and
considerable evidence that he did not), and there is insufficient
evidence that the topic was addressed at the Residence Meetings
or that the Vice President attended the meetings where the topic
might nave been raised. As a result, I conclude that there is no
reasonable prospect that these facts could support a successful

prosecution. Furthermore, I am unable to identify any additiocnal
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investigation that might reasonably be expected to provide
sufficient evidence to support a successful .prosecution.'

CONCL.USION

I conclude that the evidence supporting a conclusion that
the Vice President may have provided false statements to
investigators and attorneys during an interview in the 1997
Investigation is so insubstantial that there are no reasonable
grounds for further investigation. Therefore, based on the
results of the above-described investigation, I hereby notify
this Court that no independent counsel should be appointed.

Respectfully submitted,

S ¥
J. T RENO
¢{torney General of the United States

DATE: ZZ/@égé:gt 2% /7 93‘/

UTf the "clear and convincing evidence" standard were
applicable to this datermination, I would find by clear and
convincing evidence that the Vice President did not lie.
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Senator KYL. Since no one, and I want to make this clear, there
is a bit of a straw man here about your independence, I know of
no one who has ever questioned whether you are independent
enough. The question, I think, is whether you are too independent
or too independent at least of the advice of some very top profes-
sionals who were brought in to give you advice.

Now, we know who did recommend appointment of special coun-
sel; people like Charles La Bella, and Mr. Conrad, Mr. Freeh. My
question is this: Were there others? And I presume that some of
the staff people of these people also recommended that. And to
have rejected their advice, it seems to me, you must really have
had confidence in the advice of the others who came to a different
conclusion. Could you tell us who those people are.

Attorney General RENO. I cannot give you each person who I
sought advice from with respect to each matter, but I will try to
make sure that you have as much as I can pull together. I think
you have all of the documents, and I think that is where I rely pri-
marily.

The CHAIRMAN. Senator Kyl, we have stopped others at this
point.

Senator KYL. Yes, and I am happy to be stopped. I presume,
then, you will submit for the record the names of the people that
you relied upon in addition.

Attorney General RENO. Senator, I am trying to tell you that I
think we have given the committee all of the information with re-
spect to what was in writing. I do not know that I can go back and
give you everybody that I have relied on. But as I told you, I will
try to do my best.

Senator KYL. I would appreciate that. Thank you.

The CHAIRMAN. We will have a second round, Senator Kyl.

Senator Feinstein.

Senator FEINSTEIN. Thanks very much, Mr. Chairman.

Madam Attorney General, I have been privileged to be on this
committee during your entire tenure, and I can certainly say no
one has been more resistant to political pressure, tougher or more
independent than you. And I think you have made that very clear.
I think when Senator Torricelli mentioned that you have essen-
tially triggered an independent counsel for five of your fellow col-
leagues on the Cabinet, plus the President of the United States
himself, I think that is a pretty good testament to independence.

As I read the regulations that govern the appointment of special
counsel, the decision of whether to appoint a special counsel is
vested in you, the Attorney General, not those who advise you, un-
less you recuse yourself from the issue. The decision is not in the
hands of the director of the FBI or the head of the Campaign Fi-
nancing Task Force or any other person, other than you.

Would you tell me if I am correct in understanding the law. And
can you explain the corrosive impact on the authority of the Attor-
ney General, any Attorney General, of subordinates publicly leak-
ing the recommendations that are entrusted, by law, to the discre-
tion of the Attorney General, himself or herself.

Attorney General RENO. I think you are correct in the law. And
I think leaks are very damaging to good, fruitful conversation. But
my policy has been I do not walk away from it. I just try to let peo-
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ple know how damaging leaks can be. But I still try to reach out
to a variety of people, those that say yes and those that say no, be-
cause I find that sometimes they change their positions and some-
times they are advocating another point of view.

I think this Nation, as I said at the outset, the foundation of this
Nation is spirited debate, and I think it is important that we have
it.

Senator FEINSTEIN. But the point I wanted to establish is you
could essentially have everyone advising you to do one thing, and
you could turn around, within your discretion, and do exactly the
opposite. But when somebody that works in this confidential capac-
ity essentially leaks the advice they give you, it effectively corrodes
the authority of the institution of Attorney General itself, and I
think sets a kind of precedent, which does not brook well for this
particular office, which after all is one of the chief law enforcement
officer for the Nation, where staff serving that officer should be
able to do so in confidence and certainly without leaking.

Attorney General RENO. I would agree with you, but I am not
going to let it corrode it.

Senator FEINSTEIN. Well, I hope not, and I appreciate that very
much.

Thanks, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Feinstein.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

I think, Attorney General Reno, that maybe we are, at times, too
hard on a team of prosecutors struggling with difficult issues. But
we are dealing with an unusual case, a case of national importance,
that has been followed since the story broke late in the 1996 elec-
tion cycle and needs to be brought to rest with thorough investiga-
tion and thorough knowledge.

So I think we should be reluctant to impose ourselves on the De-
partment of Justice. But when a string of lawyers and people cho-
sen by you, such as Mr. Litt, Mr. La Bella and now Mr. Conrad,
all say that an independent counsel ought to be appointed, I think
that requires us to give it most serious consideration, and the pub-
lic is entitled to this exchange, so that you have to talk about it,
and we can perhaps ask some questions about it.

One of the things that I think is important to note is the cir-
cumstances involving the Buddhist Temple fundraiser. To me, from
the beginning of the fundraising issues, this one struck me as the
one that could be most troublesome to the Vice President and oth-
ers. There has been a concern about the phone calls, and perhaps
that may or may not be a violation, may not be a violation that
would be worthy of a prosecution, but there were some serious
issues raised.

We know that it was indeed a political fundraiser, and Maria
Hsia has been convicted of felonies related to that event. We know
it is a criminal violation to file false campaign contribution reports.
It is a criminal violation to make a political fundraiser appear to
be a nonpolitical event in order to circumvent income tax laws that
prohibit taxexempt organizations from doing fundraisers. It is a
criminal violation to conspire with others to commit any of those
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crimes under title 18, section 371, and it is a violation of 1001, the
False Statements Act, to make a false statement to investigators.

So that is a matter of real seriousness to me, and this is a matter
apparently Mr. Conrad has just now become focused on. He has
been in office about 6 months, I understand, and for the first time
in 4 years, the Vice President has now been interviewed about this
event. And last Thursday, after that interview, we learned that Mr.
Conrad has now recommended a special counsel to investigate pos-
sible criminal violations by the Vice President.

Last Friday afternoon, the Vice President has released a tran-
script showing his answers to the questions. However, the public
does not know and probably shouldn’t know all the information
that was available to Mr. Conrad, your chosen prosecutor, when he
decided it was appropriate to do a special counsel.

So I am concerned about that, and I was impressed with Mr.
Conrad because he seemed to me to be a line prosecutor of solid
experience. And I believe that he had the kind of background that
probably would lead him to make good decisions in this case. He
certainly did not appear to be a person that was grandstanding in
any way.

Now, the transcript shows that the focus of the investigation was
on the people who were there at that fundraiser and their relation-
ship with the Vice President. And I think that is important.

Also, I would want to suggest that in the prosecutions I have
done in 15 years with the Department of Justice, I have been in-
volved in cases which I personally prosecuted county commis-
sioners, mayors, judges, sheriffs, chiefs of police, and those kinds
of cases. Normally the question comes down to a question of knowl-
edge. We can prove that an illegal fundraiser occurred. We can
prove that foreign money was placed into the Democratic National
Committee coffers. We can prove that money was laundered
through the nuns, conduit violations of the law. The question sim-
ply is: Does the Vice President know? Is he knowledgeable about
these things that went on all around him?

That is the question. And it is easy for someone to say I didn’t
know, but a good investigator and a good prosecutor, in my opinion,
in my experience, has to be prepared to go further and to look at
other evidence.

Now, I hope and pray that there is nothing here that would im-
plicate the Vice President seriously in these matters. However, I
think there is some evidence that raises questions.

Earlier it was suggested that the Vice President’s schedule was
not clear about whether or not it was fundraiser, but his schedule,
which I have a copy of, said DNC luncheon at Hacienda Heights—
that is the area in question—$1,000, $5,000 per head, 150 to 200
people. That indicates to me in pretty common language that it was
a fundraiser. And he has denied that. The Vice President has flatly
denied that he knew it was a fundraiser.

We also have an e-mail that he personally sent after being in-
quired by e-mail whether he would want to go to New York because
to do so would conflict with two fundraisers—“two fundraisers in
San Jose and L.A.” And he was told we have confirmed the fund-
raisers for Monday, April 29, the day of this temple fundraiser.
Vice President Gore responded: If we book the two fundraisers, we
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have to decline—that is, decline the New York invitation. That
would indicate that he had information that this would be a fund-
raiser. So we are looking at some very, very serious matters, in my
opinion.

My time has run out. I would be delighted——

Attorney General RENO. I would agree that Robert Conrad is a
fine prosecutor, an ethical man, and very diligent, and I have a
great admiration for him.

Senator SPECTER. Senator Feingold.

Senator Feingold. Thank you, Mr. Chairman.

Madam Attorney General, welcome. I also want to join with oth-
ers in saying I have enjoyed working with you over the years on
a wide variety of matters, and I appreciate the dedication and pro-
fessionalism of the Department of Justice.

I will use my limited time to make a few brief comments, and,
of course, if you wish to respond, please do so.

One area where we have differed, Madam Attorney General, is
in our approach to the enforcement of the campaign finance laws.
As you know, I first called for an independent counsel to inves-
tigate campaign finance violations in the 1996 elections over 3
years ago. I was one of only two Democratic Senators to do so. I
believed then and I believe now that there were serious abuses of
the law by both political parties in the 1996 campaign, and that an
independent investigation is the only way to get to the bottom of
the abuses in a way that will command public confidence.

Let me stress, as this political season is upon us, that I said that
both parties’ fundraising activities should be scrutinized in such an
investigation, and, Madam Attorney General, congressional elec-
tions should be a part of it.

Those who call for a partisan investigation or to limit it to cer-
tain events seem generally to seek an investigation to accomplish
political goals rather than to uncover all of the abuses of our cur-
rent laws that have occurred.

I also believe that some of the same activities of questionable le-
gality that arose in the 1996 campaign are going on today. In par-
ticular, both Presidential campaigns are taking advantage of loop-
holes in the campaign finance law by participating in television ad-
vertising campaigns funded with soft money donations. These ads,
which have already hit the airwaves, are billed as “party-building”
issue ads. They talk about the candidates. They show their faces.
They promote them and attack their opponents. But they avoid the
use of the so-called magic words of express advocacy that would
make them clearly illegal.

Madam Attorney General, I have never accepted the flawed legal
opinion under which both parties and their candidates are now op-
erating and its perverse conclusion that the “magic words” distinc-
tion applies to ads run by the parties. We all know that if a can-
didate runs an ad, it must be paid for with hard money whether
or not it uses the magic words. I think the same should apply to
parties who run ads supporting their candidates or attacking an-
other party’s candidate.

Nothing in the Buckley case suggests that parties should be
treated more like independent groups than like candidate with re-
spect to this issue. The participation of the two major Presidential
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campaigns in the use of the soft money loophole to fund phony
issue ads is unseemly and wrong. Once nominated, each of the
major Presidential candidates will receive over $65 million in pub-
lic funds to run his general election campaign. The taxpayers of
this country have a right to expect them to abide by the spirit as
well as the letter of the law if they are going to take advantage of
this public financing system.

I understand that outside watchdogs, Common Cause and De-
mocracy 21, have indicated that they intend to request a Depart-
ment of Justice investigation of the ongoing Presidential cam-
paigns, and I think it would be entirely appropriate for you to con-
duct such investigation or, Madam Attorney General, to appoint a
special counsel to do so.

As I have said over and over again, however, any such investiga-
tion should include both parties and both Presidential and congres-
sional campaigns. This problem is not unique to one party or to the
Presidential race.

Madam Attorney General, I appreciate the dilemma you are in.
I think it is entirely appropriate for you to attempt to keep the De-
partment’s criminal investigations out of politics. Unfortunately,
the very nature of these allegations make that very difficult. And
so I make this recommendation: Madam Attorney General, appoint
a special counsel with a wide-ranging mandate to investigate cam-
paign finance violations in both the 1996 and 2000 campaign; insist
that the special counsel consider allegations of wrongdoing by both
parties and in both the Presidential and congressional campaigns;
remove this issue to some extent from partisan debate by author-
izing an investigation that is deliberate, complete, and detailed.

I understand that this investigation may not be completed by No-
vember, but it will put the parties and the candidates on notice
that their activities in this upcoming election will be closely scruti-
nized. And if that leads the parties and the campaigns to be less
aggressive in exploiting loopholes in current law that the Congress
has thus far failed to close, that will be a beneficial side effect of
your decision.

Thank you, Mr. Chairman, and I appreciate the opportunity to
make a statement.

Senator SPECTER. Do you care to comment, Attorney General
Reno?

Attorney General RENO. I remember in April of 1997 your
thoughtful comments. They were constructive, and I have remem-
bered them for a long time, and I appreciate them.

I don’t pass judgment on the Federal Election Campaign Act or
its effectiveness in making my determinations. What I have got to
do is be able, if I am going to prosecute, to show that the conduct
is willful, that the violation is willful and knowing.

I have conducted an extensive investigation on the issue. The ad-
vice of counsel defense is there. It won’t go away. Under the Inde-
pendent Counsel Act, I made the determination that further inves-
tigation would produce nothing. I think the answers have got to be
found in another arena to address the issues that you are talking
about, but I would look forward to working with you.

Senator FEINGOLD. Thank you very much.

Senator SPECTER. Senator Smith.
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Senator SMITH. Thank you, Mr. Chairman.

Madam Attorney General, I am just trying to understand how
you arrived at your judgment. I respect the fact that you have the
right to make this judgment over the recommendations of people
who work for you, which you have described as competent, intel-
ligent, dedicated people. But without replaying the whole thing, I
mean, you have—in November of 1997, you have Freeh saying I am
convinced now more than ever this should be referred to an inde-
pendent counsel; La Bella again saying he recommended the ap-
pointment, and that is in July 1998; in November of 1998, Litt say-
ing, “One could infer that Gore knew what he claimed he did not
know, that the media campaign was paid for in part with hard
money”; and now the latest with Mr. Conrad, and then on top of
that you have the Vice President in his deposition before Mr.
Conrad saying, “I sure as hell did not have any conversations with
anyone saying this is a fundraising event.” That is what he told the
investigators. Senator Sessions just showed the memo which re-
ferred to so much per head.

I have been to fundraisers many times, as we all have. I went
to one this morning. I knew what I was going to, and I knew how
much the price was for the person that I attended for.

So my only question to you is, they work for you, you make the
call, and you did. But don’t you think the public has a right to
know what went through your mind in making that call. Why did
you overrule those four people and at the same time ignore infor-
mation that was out there in the domain about Mr. Gore?

And I would add one other thing. Maria Hsia was a longtime as-
sociate of Vice President Gore, of Senator Gore, and he had known
her back at least as far as 1989, and she had done fundraising for
him. And he was aware that Maria Hsia was at this event and had
a lot to do with coordinating the event. And I just have one follow-
on question, if you could just respond to that. I am just interested
in how do you make this judgment. How do you make that judg-
ment? What did you—what went through your mind to overrule
those four people and the other information?

Attorney General RENO. First of all, you give the impression that
I overrule all my advisers.

Senator SMITH. No. I just said these four.

Attorney General RENO. Well, the reason I made my determina-
tion is expressed in notifications filed with the court that had been
a matter of public record, and I will be happy to make those avail-
able to you, Senator. They have been made available and are pub-
licly available.

With respect to the prosecutions and what we have done, there
have been approximately 25 prosecutions and 20 convictions.

With respect to the present matter, as I said at the outset, I am
not going to comment on pending investigations. I think it is im-
perative for justice to be done that people don’t comment until they
have all the facts. That includes me. I am going to conduct a thor-
ough review of everything. I am going to make my best judgment.
But I would urge you with all my heart, be careful as you comment
that you have the facts.

Senator SMITH. Well, so you are saying that it is still ongoing.
In your mind, you are still looking into this matter. Is that correct?
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Attorney General RENO. I am not commenting on what I am
doing, but I think it imperative for justice to be done that an inves-
tigation be conducted without public discussion so that it could be
done the right way.

Senator SMITH. Well, it started in November of 1997, as far as
we know, with Mr. Freeh’s memo, so it is 3 years later. I don’t
know when we get it done. Sometime, I guess, by the end of this
century, maybe.

The final question that I have, I don’t understand for the life of
me why any individual would deny that he or she attended a fund-
raiser. Attending a fundraiser is not a bad thing. Now, it was an
embarrassing fundraiser in the sense that nuns were asked to con-
tribute money. I will grant you that. But why would any individual
say I didn’t attend—I don’t know, excuse me, that it was a fund-
raiser when all this documentation proves otherwise. So I think it
would go to the next question. Foreign contributions were passed
at that fundraiser. So if you are going to continue your investiga-
tion, I would hope that somebody might ask the Vice President a
little bit about how much he knew about whether or not there were
foreign contributions. He was asked that in the Conrad ques-
tioning, and he said that, of course not, I did not know that illegal
contributions of foreign contributions had been solicited.

But it makes no sense to me that somebody would deny they are
attending a fundraiser when, in fact, everybody knows they at-
tended a fundraiser. His schedule says he attended a fundraiser.
And his background briefing papers say he attended a fundraiser,
and the dollars that are going to be at that fundraiser are indi-
cated. So there is something here that we don’t know about that
makes no sense to me, and that is where I am at.

I mean, attending a fundraiser is not bad. We all do it. But at-
tending a fundraiser with illegal contributions is bad if you know
it. And my concern is that we don’t have the answer to that ques-
tion.

Attorney General RENO. I cannot comment on a pending inves-
tigation, but I can——

Senator SMITH. Well, obviously you are not going to but——

Attorney General RENO. But I can comment on the need for ev-
eryone to let an investigation be conducted the right way. As you
point out, you don’t know something. Let’s wait until we do it the
right way and find out as much information as possible.

Senator SMITH. Should the American people know this before the
election?

Senator SPECTER. Senator Smith, we have stopped everybody at
this point.

Senator SMITH. Fine.

Senator SPECTER. We will have another round.

Senator Schumer.

Senator SCHUMER. Thank you, Mr. Chairman.

Mr. Chairman, to the extent that we are today examining wheth-
er the Attorney General should appoint a special counsel to inves-
tigate the 1996 election, I feel compelled to say that the committee
is acting beyond its purview and, therefore, risks being labeled as
partisan. Our role in these matter is one of oversight. I am worried,
however, that if we are here quizzing the Attorney General on a
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decision she has not yet made, this committee will be perceived as
going beyond oversight and instead attempting to influence an ex-
ecutive branch decision that should be made on the merits and on
the merits alone.

This is ironic because the Justice Department is being criticized
here for making decisions based on political influence and not on
the merits. Yet this committee now appears to be applying a pres-
sure of its own.

I have no questions.

Senator SPECTER. Thank you very much, Senator Schumer.

Attorney General Reno, would you care to take a break?

Attorney General RENO. I am fine. Thank you, sir.

Senator SPECTER. The second round will also be 5 minutes. In
very brief response to what Senator Schumer has had to say, the
questions have related to the decisions made by Attorney General
Reno in declining independent counsel as to the Vice President, the
decision already made, declining independent counsel as to the
President and Vice President. Her appearance was requested on
May 25, which was substantially in advance of the information as
to Mr. Conrad’s recommendation.

Attorney General Reno, I am going to come back and——

Senator SCHUMER. Mr. Chairman, if I might just respond?

Senator SPECTER. All right. We will stop the clock. Go ahead,
Senator Schumer. You had some time left.

Senator SCHUMER. Once it is known there is an ongoing inves-
tigation into these matters, there shouldn’t have been a hearing.

Senator SPECTER. Well, I disagree with that. But this is the first
time that it has been raised, and had you raised it earlier, I would
have been willing to consider it. You and I have talked about the
matters, and I would always give consideration to whatever you
had to say. This is the first time I have heard your comment.

Attorney General Reno, I am going to go into some detail, as
soon as I have the time to do so, about the number of witnesses
who had testimony that the Vice President knew about hard money
and also about the advice of counsel defense which you have talked
about, and also the issue of pressure which has been raised. But
I want to talk for a moment and ask you about a broader question,
and the broader question that I want to broach is the lateness of
the Department of Justice’s inquiry.

You and I first started to talk about this matter in April 1997,
more than 3 years ago, and in November of 1997, FBI Director
Freeh called for independent counsel. And within a week a letter
was addressed to you by me asking for his report so we could get
to the specifics.

And on July 16, 1998, La Bella submitted a memorandum calling
for independent counsel, and on the 23rd of July, I had asked for
that report.

Now, we have had the recommendation of Mr. Litt, one of your
top deputies, calling for independent counsel. And it was not until
April 18th of this year, just 2 months ago, that the Vice President
was questioned about the Hsi Lai Buddhist Temple and about the
coffees, although those matters were well known back in 1997 and
were commented on extensively by the Governmental Affairs Com-
mittee at that time. And it appears that the questioning of the Vice
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President on April 18 may have been motivated by the fact that the
Judiciary Committee finally—finally—issued subpoenas for the
Freeh and La Bella memoranda which were returnable on April 20.
And they were known to the Justice Department several weeks in
advance of that time, so that the Justice Department finally got
around to asking the Vice President about the Hsi Lai Temple and
the coffees on April 18th, although the Vice President had been
questioned on four prior occasions.

Now, it appears to me that it may well be too late at this point
to have special counsel—that is the name now under the Attorney
General’s regulationsbecause it would interfere with the election in
2000. And it is curious that matters arising out of the 1996 election
should not have been laid to rest long ago when they were the
focus of attention within a few months after the 1996 election.

I would be interested in your comments, although I am pretty
sure of the answer, as to whether special counsel could be ap-
pointed and clear the Vice President before the Democratic Conven-
tion. And I think that is not realistic, probably not even realistic
to have special counsel appointed and clear the Vice President or
not clear the Vice President before the general election.

Now, it may be that the only alternative America has at this
point in this election is to leave it to the political process with the
Vice President stating his position and his opponent in a Presi-
dential campaign stating his position. And it may be only 20/20
hindsight, but in light of the very emphatic statements you made
when you came for confirmation, asking this committee to approve
you, which we did, asking for our votes, which I cast in the affirma-
tive, about the need to have somebody outside to give credibility,
no matter how professional and credible the Attorney General is.
And I have never questioned your credibility or your integrity. But
you said that the only way to do it—you quoted Archibald Cox—
was to have somebody from the outside.

Now, a focus of the question is: Why so late? It is true you made
the decisions before. A two-part question: As close as the matter
was with your own view of independence and with the body of evi-
dence available, why not then? And why now? Why ask a new chief
counsel of your campaign task force to question the Vice President
on April 18th when it is too late because the matter can’t be re-
solved in a timely way for this election?

Attorney General RENO. I can’t comment with respect to the spe-
cifics, but I can talk to you generally about how an investigation
is conducted. That is like preaching to the choir because you are
an experienced prosecutor. And in some—

Senator SPECTER. Madam Attorney General, may I interrupt
you? This is the first time and the last time I will do it, I think.

The Vice President has disclosed publicly that he was questioned
on April 18, and Mr. Conrad confirmed that. So it is not a disclo-
sure. We know that happened. Why was he questioned on April
18th? What can be accomplished at this late date?

Attorney General RENO. First of all, you alluded to the release
of the La Bella and Freeh memoranda. Let me point out to you
that both Director Freeh and Mr. La Bella have consistently been
opposed to the release of it because at the time they were con-
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cerned that it would give a road map to the course of the investiga-
tion and would be counterproductive to the investigation.

For me to discuss why something was done when would do the
same thing, and it is not right to discuss it.

What I can talk about in generalities and not reference a specific
case, you probably didn’t have prosecutors in your office, but I
sometimes had prosecutors in my office that would go interview
somebody without having all the facts. And the interview was not
nearly as good as the prosecutor who went armed with all the
facts, working towards the issues. And I can’t discuss the timing
because I think that would be inconsistent with my duty. But I just
simply tell you that when people are interviewed, when things are
done, depend on all the facts of the investigation. And I will remind
you that approximately 25 people have been prosecuted, some 20
convicted, and many have cooperated.

Senator SPECTER. Well, Madam Attorney General, one concluding
comment. I disagree with you decisively about these issues and this
timing, and you may make whatever judgment you like as to your
comments, but the Senate has very important congressional over-
sight responsibilities and we can comment, both officially and as
citizens with our First Amendment rights. And we are dealing with
matters, an election for the year 2000, which is a great deal more
important for this country than any individual prosecution. Pros-
ecutions pale even by congressional oversight on the enactment of
legislation.

But I have expressed my views and you have expressed yours.
Senator Torricelli.

Attorney General RENO. I would just simply say, Senator, you
can tell me that I am wrong, but I will have greater confidence in
your telling me I am wrong when you have all the facts.

Senator TORRICELLI. Mr. Chairman, I would like to actually ask
several questions, but first I feel it necessary to return to my friend
Senator Sessions’ reading of the Vice President’s email. The emails
in question were written on March 15, 1996 from the scheduler to
the Vice President. They refer to a scheduling matter on April
28th, some 6 weeks later.

Madam Attorney General, I would assume that the Vice Presi-
dent of the United States in the middle of a reelection campaign
in a national campaign is far busier than I am. Would you concede
his schedule is probably somewhat more full than your own at that
period of the year?

The scheduler asks him a question by email about an event that
he is invited to go to in New York at the same time as two fund-
raisers in California, one in San Jose, one in Los Angeles, 6 weeks
later. There is no mention who is hosting it, no mention who is at-
tending it, the word Buddhist, indeed, no nation in the world prac-
ticing the Buddhist faith is even mentioned. There are no details.
There are two fundraisers in 6 weeks. The e-mail asks: Are you
going to go to the fundraisers you have already accepted or the
event in New York?

To suggest that this is some significant piece of evidence that the
Vice President was aware he was going to a Buddhist fundraiser
is somewhat taking liberty with the facts. This piece of paper
would not establish that the Vice President indeed knew anything.
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Second, the committee had the opportunity to hear from a Craig
DeSantos. Are you familiar with Mr. Mansfield

Attorney General RENO. Yes.

Senator TORRICELLI. He seems to be a very fine man, and indeed
he disagrees adamantly with your recommendation not to have an
independent counsel. He disagreed with your judgment to bring the
case to Washington, but said he had no reason to think it was any-
thing but proper, and that it was a judgment call that was properly
made.

In questioning Mr. Mansfield, the majority of the committee
seemed to think it significant that Mr. Mansfield had begun a pros-
ecution, an investigation of the Buddhist Temple case and the case
was removed from Los Angeles to Washington. But, indeed, in the
course of questioning Mr. Mansfield, the following became clear
from memorandum written by Mr. DeSantos. Mr. DeSantos be-
lieved: A, Mr. Mansfield had too much of a workload to handle the
case; B, he had not properly handled the Kim campaign finance
case because he was focusing no—the was focusing on ancillary
matters rather than the critical questions; third, there was a policy
directive to be careful not to interfere with elections, and we were
in the middle of a national campaign; fourth, Mr. Mansfield had al-
leged he had already prepared subpoenas and had begun the inves-
tigation. Actually, upon questioning and a review of memorandum,
it is clear that, in fact, Mr. Mansfield had done nothing of the kind,;
he had issued no subpoenas, prepared no subpoenas, and done al-
most no investigations.

Therefore, the removal of the case from Los Angeles to Wash-
ington was with absolutely no practical impact on the case whatso-
ever, and significantly, as I suggested, Mr. Mansfield even testified
that he did not take issue with the decision. I think that is signifi-
cant since among all the people produced to testify before this com-
mittee, he was represented as the one who was going to disagree
with your decisions the most. In fact, this disagreement did not
exist.

Third, I would now like to read something into the record. Sen-
ator Specter and I have at great length read hundreds of memoran-
dums, thousands of pages of testimony, and most of my colleagues
have probably not had the opportunity. It might appear frightening
to them, but I am going to read the entire text of Mr. La Bella’s
memorandum dealing with Vice President Gore.

Now, the light is on yellow, so this might seem impossible, and
maybe I won’t succeed. But I can accomplish this in 30 seconds,
and not just because I am from New Jersey.

Here 1s the entire memorandum regarding the Vice President of
the United States in this investigation: “During the investigation
concerning Vice President Gore’s fundraising calls from the White
House, the Department concluded that he did not solicit hard
money and, therefore, could be in no violation of 607. The fact is
that Gore, using a credit card, placed several calls to the White
House to pitch soft money contributions. The Vice President denied
that he was aware that the soft money contributions were routinely
being split between receipts by the DNC between soft and hard ac-
counts. He stated in his interview that he did not recall the Ickes
memo directed to him on the issues or the discussions at the reg-
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ular Wednesday night meetings about this point. The Vice Presi-
dent’s failure to recall reading the memo sent him is reminiscent
of his claim not to have read the April 1996 memo advising him
that he was to attend the Hacienda Heights, California, temple
event. Quite apart from the 607 analysis, it is evident that to the
extent that either the Common Cause allegations, conspiracy to de-
fraud the United States, presents a viable potential violation of
Federal law, the Vice President would certainly be among those
whose conduct would be reviewed. Like President Clinton and Har-
old Ickes, he participated in the fundraising and strategic effort of
the White House as they impacted the DNC and the Clinton-Gore
1996 campaign.”

That, Madam Attorney General, as you are well aware, is the
sum total of Mr. La Bella’s recommendations, evidence, and allega-
tions regarding the Vice President. This committee is led to believe
that based on that analysis, your judgment not to appoint an inde-
pendent counsel is somehow suspect, that this was not a judgment
call upon which reasonable people could differ.

Mr. Radek, upon having read that memorandum, concluded the
following: “The portion of the report devoted to Vice President Gore
is only one-page long. It is so superficial that I am at a loss at to
know how to proceed. Because we are offered no facts or analysis,
I am unable to offer any views on this recommendation. With re-
spect to the apparent criticism of the Attorney General’s conclusion
last year that the fundraising calls did not warrant appointment of
independent counsel, the report makes no specific points. Thus, I
am unable to even respond. Our conclusions that these were soft
money solicitations and, thus, outside the scope of Section 607 was
based on the results of hundreds of interviews with those who par-
ticipated in the calls and the examination of scores of documents.
In addition, as a wholly independent ground supporting our rec-
ommendation, we documented a well-established departmental pol-
icy of not prosecuting 607 violations absent aggravating cir-
cumstances not present here.”

A great deal will be said in this committee; an enormous amount
has been written. That is the conflict. Mr. Radek I think put it
best: It was too simple, in my opinion too sophomoric, it presented
no compelling evidence, nothing that should have denied you reach-
ing the judgment you actually reached. Indeed, I believe Mr. Radek
was kind.

That, Mr. Chairman, I am sure our colleagues are surprised to
know, is what Mr. La Bella found after his investigation. That is
the report. That is all that is before this committee.

Senator SPECTER. Well, I am going to take the liberty of the
chairman for just less than minute to supplement what you read
as to what Mr. La Bella wrote, because there is more. In addition,
he wrote, “The type of analysis involved in determining whether
the Vice President was part of the scheme to solicit soft money,
knowing that it would be turned to hard money for the media cam-
paign, is subjective and open to debate. By routinely embracing the
most innocent inference at every turn, even if the inferences are
factually indefensible, the memorandum creates an appearance
that the Department is straining to avoid the appointment of an
independent counsel and foreclose what many would characterize
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as an impartial review of the allegations. When you look at the
facts, the memos, the messages, and the DNC practice, it is hard
to say that there is only one conclusion to be reached, but there is
a great deal more” than La Bella. There is Freeh, there is Parkin-
son, there is Litt, and now there is Senator Grassley.

Senator GRASSLEY. Well, first of all, Mr. Chairman, based on
comments that the Attorney General made in response to my open-
ing statement on the advice of counsel argument, I want to enter
a document in the record as a counterresponse. I don’t know if
General Reno knows if you have had—if she has had a chance to
review the FBI internal documents that they provided our sub-
committee, but I think that these documents show that the FBI
general counsel, as articulated by the Director, scoffed at the legit-
imacy of the advice of counsel argument. I believe that document
is from Larry Parkinson. He is the FBI general counsel. And so I
hope to pursue the issue of inserting that memo in the record to
balance out the Attorney General’s response. The document is lo-
cated in S—-407, and I have asked the staff to retrieve that, and I
hope that we could put that in there to balance——

Senator SPECTER. Without objection, it will be made a part of the
record.

[The letter follows:]

DECEMBER 4, 1998.

MEMORANDUM

To: Director Freeh.

From: Larry Parkinson.

Subject: Independent counsel matter: Potential election law violations involving
President Clinton and Vice President Gore.

For purposes of your consultation with the Attorney General on the pending inde-
pendent counsel matter, this memorandum is intended to summarize our discus-
sions on the key issues. For the reasons stated below, it is appropriate to rec-
ommend that she seek the appointment of an independent counsel to investigate po-
tential election law violations involving President Clinton and Vice President Gore.
Because similar allegations have been made against the Dole presidential election
campaign, the independent counsel should be authorized to investigate those allega-
tions as well.

This memorandum is divided into two parts. The first section focuses primarily
on the narrow question presented at the end of this 90-day preliminary inquiry: is
the advice of counsel defense sufficient for the Attorney General to conclude by
“clear and convincing evidence” that the President and Vice President lacked the
requisite criminal intent? The second section discusses broader issues that justify
the appointment of an independent counsel (regardless of the outcome on the nar-
row legal issue).

I. THE 90-DAY PRELIMINARY INQUIRY

A. Threshold issues

The Radek/Vicinanzo memorandum dated November 20, 1998 (“DOJ memo”)
streamlines the discussion by resolving correctly several important threshold issues.
First, the memo defers appropriately to the FEC auditors’ conclusion that the DNC-
financed “issue ads” can be attributed to the Clinton/Gore campaign committee,
thereby violating the spending limits. That conclusion obviously has been strength-
ened by this week’s public release of the Audit Division’s final report. The audit re-
port, along with the very strong concurring opinion by the FEC Office of General
Counsel, makes a compelling statement that the Clinton/Gore campaign illegally
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benefited from the media campaign.! Therefore, the basic facts that led to the initi-
ation of the 90-day preliminary inquiry—the audit finding—have become stronger.2

The DOJ memo also resolves the issue of control, after setting forth a good factual
summary of the genesis and development of the issue ad campaign. The memo cor-
rectly concludes that the ad campaign was controlled in all major respects by the
White House:

[TThere was little dispute that the DNC issue ad campaign was not only co-
ordinated with the White House but controlled by it. Fowler described the
White House control as “near absolute.”

DOJ Memo at 29. Among many other things, the memo relies on the April 17, 1996
from memo from Ickes to Fowler establishing that all DCN expenditures were sub-
ject to prior White House approval.?

With respect to the purpose of the media campaign, the DOJ memo appears to
give credence to the witness statements that the primary purpose of the issue ads
was to aid the Democratic party and not to reelect the President. Such statements
appear to be disingenuous at best; the documentary evidence clearly indicates that
the primary purpose of the ads was the reelection of the President. In fact, the FED
Audit Report takes the matter a step further: not only does it flatly reject the argu-
ment that the ads were not intended primarily to reelect the President, it essen-
tially alleges an outright fraud:

The Audit Division does not dispute that the advertisements in fact ad-
dress pending political issues. However, the facts ascertained during the
audit indicates that the primary purpose for addressing these issues was
to assist President Clinton’s reelection. It further appears that those facts
which might otherwise demonstrate that the purpose and “targeting” of the
advertisements were related to an overall party agenda (rather than the
President’s reelection) are true because of a deliberate effort to conceal the
actual purpose of the advertisements.

FEC Audit Division Report on Clinton/Gore ‘96, at 42 (emphasis added).

Although its own analysis of “purpose” leaves something to be desired, the DOJ
memo does reach a very significant conclusion: “it is clear that [President Clinton
and Vice President Gore] both were sufficiently involved to be deemed coconspira-
tors or aiders and abettors of any potential criminal violations of the FECA or
PPMPAA.” DOJ Memo at 31. This is an enormously significant conclusion in light
of the FEC audit findings that there were violations of the relevant statutes. We
are left, then, with the sole issue of whether the President and Vice President com-
mitted such violations “knowingly and willfully.”

B. Advice of counsel defense

I view the advice of counsel defense as fairly strong in this case, but not strong
enough to satisfy the “clear and convincing” standard under the Independent Coun-
sel Act. I strongly disagree with the statement in the DOJ memo that “it is hard
to imagine a more compelling set of facts establishing an advice-of-counsel defense.”
DOJ Memo at 40. While there appears to be no dispute that two of the lawyers rep-
resenting the DNC and Clinton/Gore—Sandler and Utrecht—were involved signifi-
cantly in the ad campaign process, the DOJ memo itself notes certain factors that
cut against a viable advice of counsel defense.

1. No direct contact between lawyers and principals

The memo points out that where the attorneys never advise the principal clients
directly, this undercuts to some degree the advise of counsel defense. It appears to
be undisputed that the two experts, Sandler and Utrecht, never had direct contact

1As you know, the career FEC auditors and lawyers reached similar conclusions about the
Dole campaign.

2The FEC Commissioners met in public session on December 3, 1998. Campcon had agents
in attendance and has reported that several of the Commissioners appeared hostile to the Audit
Report. As expected, the final resolution by the Commission is uncertain. One thing that does
appear certain, however, is that there will be no resolution for at least several months. Thus,
there appears to be little reason for the Attorney General to seek a 60-day extension of the pre-
liminary investigation.

3This total White House control of DNC expenditures raises a significant legal issue. As you
will recall, in our January 30, 1998 memorandum to DAG Holder, we argued strongly that this
was a case about “control” and not mere “coordination.” Based on their discussions with the FEC
auditors and attorneys, our agents believe that the FEC has acquired only a fraction of the evi-
dence that Campcon has obtained regarding “control.” When asked how they would treat a situ-
ation in which there was total control of committee expenditures by a campaign, the FEC staff
responded that it was an intriguing scenario with which they had never been faced.
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with the President or Vice President. Instead, their advice filtered through inter-
mediaries. The principal intermediary was Harold Ickes, who is, after all, the sub-
ject of a separate investigation for perjury. (While the perjury allegations are unre-
lated to media fund issue, does it make sense to shut down an investigation based
on an advice of counsel defense where the person actually relaying the advice is
about to have his own independent counsel?)

There appears to be relatively little evidence that actual legal advice was trans-
mitted to the President or Vice President. Instead, this seems to be a situation in
which the President and Vice President were told that “lawyers were involved” and
that seemed to satisfy them. (See, e.g., DOJ memo at 40: “The Vice President felt
confident that Quinn, who had some expertise in this area and was a good lawyer,
had ensured that the ads were legal.”) While certainly relevant to state of mind, this
kind of evidence is not particularly persuasive in establishing a solid advice of coun-
sel defense.

It also appears that the President and Vice President were relying primarily on
Ickes and Quinn, even though they were not acting in a legal capacity. At the time,
Ickes was Deputy Chief of Staff to the President and Quinn was Chief of Staff to
the Vice President. The fact that they also happened to be lawyers does not nec-
essarily mean they were dispensing “legal advice” for purposes of analyzing an ad-
vice of counsel defense.

Finally, there is one clear indication that the legal advice of Sandler and Utrecht
may not have been getting through. As noted in footnote 11 of the DOJ memo (p.
22), “Sandler and Utrecht stated that they consistently applied the ‘electioneering
message’ legal standard, not the express advocacy standard, when they reviewed the
content of the DNC ads. Yet virtually every other witness recalls Sandler and
Utrecht’s advice in terms of express advocacy.” While the memo concludes that this
inconsistency is not significant, certainly it raises some question about whether the
attorneys’ advice was being heard and heeded.

2. The attorneys were not disinterested

The DOJ memo points out accurately that Sandler, as general counsel for the
DNC, and Utrecht, as general counsel for the Clinton/Gore campaign committee,
“worked for organizations with an unmistakable interest in ensuring the reelection
of President Clinton,” DOJ Memo at 38. The memo also states that “courts have de-
clined to instruct juries on advice of counsel where the evidence indicated that the
attorney was not disinterested in the outcome.” Without impugning their integrity
or professionalism,* Sandler and Utrecht certainly were not disinterested in the out-
come.

3. No one sought advice from the FEC

If the DNC or Clinton/Gore truly wanted disinterested—and dispositive—advice
on whether the spending for “issue ads” was properly allocated, they obviously could
have gone to the FEC. They chose not to, presumably because they were afraid they
might receive an answer they did not like. (When I met with the FEC’s Chief Audi-
tor in September 1998, he reacted viscerally when I asked him if the DNC or Clin-
ton/Gore had ever sought advice on these matters.)

4. The Sandler memo

There is one clear indication that Sandler—one of the two lawyers critical to a
viable advice of counsel defense—had doubts about whether the media campaign
was violating the law. In a February 2, 1996 memo to Don Flowler, Sandler stated:

Under (the FEC’s legal) test, the DNC is bumping up right against (and
maybe a little bit over) the line in running our media campaign about the
federal budget debate, praising the President’s plan and criticizing Dole by
name.

(Emphasis added). When the same memo was sent to Ickes at the White House, it
had been rewritten to state that the FEC’s “electioneering message” test “is the
standard we are applying (albeit aggressively) in the current DNC media cam-
paign.” When interviewed about these memos, Sandler gave a contorted explanation
which led our agents to believe he was lying.

4 Apparently both Utrecht and Sandler are recognized experts in the election law arena, which
has very few practitioners. Utrecht in particular is a very impressive witness, according to the
agents who interviewed her.
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5. The investigation was by definition limited

As is true in any preliminary investigation conducted pursuant to the Inde-
pendent Counsel Act, we conducted this 90-day inquiry > without the use of standard
investigative tools. Therefore, we had to rely on voluntary production of documents,
voluntary statements by witnesses, and agreed-upon attorney-client privilege waiv-
ers. While our agents felt that they received full document production from the
DNC, they were not confident that all relevant White House documents had been
produced. While I am unaware of any specific documents we believe to be missing,
Campcon has had significant difficulties with White House document production
since the Task Force began its work.

C. The “clear and convincing evidence” standard

Under all the circumstances, it is reasonable to conclude by “clear and convincing
evidence” that the president and Vice President lacked the requisite state of mind?
As we pointed out during deliberations on the recent Gore and Ickes matters, Con-
gress clearly intended to set a very high threshold before an Attorney General could
close a case, either before or after a preliminary investigation, on the ground that
the subject lacked the state of mind necessary to commit the alleged crime. In 1987,
Congress amended the Independent Counsel Act in an effort to curb what it viewed
as a “disturbing” practice by the Department:

A third problem with the Department of Justice’s implementation of the
statute is its practice in several cases to decline further proceedings, despite
specific information from a credible source of possible wrongdoing, due to
a lack of evidence of the subject’s criminal intent. The decision not to pro-
ceed has sometimes been made even in the face of conflicting or inconclu-
sive evidence on the subject’s state of mind.

The Justice Department’s demand for proof of criminal intent to justify
continuing independent counsel cases is disturbing, because criminal intent
is extremely difficult to assess, especially in the early stages of an inves-
tigation. Further, it often requires subjective judgments, which should
ideally be left to an independent decisionmaker. It is not the type of factual
question that the Attorney General’s limited role in the independent coun-
sel process and lack of access to important investigative tools such as grand
juries and subpoenas.

1987 U.S.C.C.A.N. at 2159-60.

The 1987 conference agreement emphasized, “The conferees believe it will be a
rare case In which the Attorney General will be able to meet the clear and con-
vincing standard and in which such evidence would be clear on its face. It would
be unusual for the Attorney General to compile sufficient evidence at that point in
the process.” Id. At 2190 (emphasis added).

The question is whether this is one of those “rare cases.” We should bear in mind
the accurate conclusion that the President and Vice President “both were suffi-
ciently involved to be deemed coconspirators or aiders and abettors of any potential
criminal violations of the FEC or PPMPAA,” DOJ memo at 31. There was a con-
scious, well-orchestrated effort by the White House to evade the spending limits
through the media campaign. Moreover, this kind of campaign was unprecedented,
as the President readily acknowledged when he bragged to his supporters about how
he had found a new way to spend enormous amounts of money for the campaign.
Under all the circumstances, notwithstanding the potentially viable advice of coun-
sel defense, this matter should not be closed on a “clear and convincing” finding.

II. BROADER ISSUES: CONFLICT OF INTEREST

Even if the Attorney General determines that there is “clear and convincing” evi-
dence of a lack of intent in this 90-day matter, she should step back and consider
the impact of closing this investigation. It would be fair to summarize the decision
in the following way:

—For two years, the investigators advocated a need to conduct a broad investiga-
tion of the entire campaign financing scheme conducted by the White House and the
DNC, including both the raising of campaign money and the spending of that
money. The media campaign was critical to the reelection and many of the apparent

5In fact, because of the deadlines required for preparation and review of the DOJ memo and
subsequent deliberations, the actual investigation was approximately 60 days.
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§rin&inal abuses resulted from the need to keep the money flowing into the media
und.

—For nearly two years, investigation of the media fund was largely off-limits
while the Department debated internally about the scope of the campaign finance
laws and whether we should defer to the FEC. In the meantime, the Task Force
pursued a variety of individual cases largely independent of one another.

—While we were debating internally on the broader issues, the FEC was actually
working on a comprehensive audit of the two presidential campaigns (much to our
surprise). Contrary to the prevailing view within DOJ, the FEC auditors found mas-
sive violations of the law by both presidential campaigns.

—Faced with evidence of legal violations, the Department was forced to initiate
a preliminary investigation under the Independent Counsel Act.

—The preliminary investigation consisted primarily (but not exclusively) of an ex-
amination of an advice of counsel defense. We went to the subjects and their law-
yers and asked them what happened. They informed us that the subjects had no
criminal intent, notwithstanding the apparent violations. After investigating that
issue, we agreed with the subjects and closed the entire matter, with one exception:

—The exception is the related investigation of the Dole campaign. Since we have
no evidence relating to an advice of counsel defense for that campaign, we will keep
that investigation alive, particularly in light of the FEC’s recent Audit Report.

The media fund/Common Cause allegations have always been the biggest piece of
the campaign finance scandal. In large part, those allegations led to the creation of
the Campcon Task Force in the first instance. Nevertheless, those allegations have
never been investigated in any comprehensive or organized way. Nearly a year ago
(January 1998), we sent a detailed memorandum to the Department seeking a com-
péehensive investigation of the Common Cause allegations. In that memo, we stat-
ed:

“[Tlhe Common Cause allegations are the most serious of those issues
raised in connection with the investigation of campaign finance.” In a series
of well-researched submissions, Common Cause has described a scheme to
circumvent the FECA and presidential funding laws on a breathtaking
scale. For knowing and willful violations of these laws, Congress provided
for criminal penalties.

It has been nearly 16 months since Common Cause first brought these
allegations to the attention of DOJ. The Department has on more than one
occasion written to Common Cause stating that the Task Force is “review-
ing a variety of campaign financing issues arising out the last national elec-
tion” and is “examining” the soft money issues raised by Common Cause.
In fact, the Task Force has undertaken no actual investigation of these alle-
gations. Consequently, some of the most fundamental questions relating to
the 1995-96 presidential campaign remain outstanding:

—How were the campaign funds raised?

—How were they spent?

—How were they allocated and reported for FECA purposes?

—Who made the fundraising and spending decisions?

While the Task Force has uncovered partial answers to these questions,
in particular the last one, it is not because we have addressed them in any
systematic investigative fashion. Instead, our information has come pri-
marily from Common Cause, the newspapers, and tangentially from our in-
vestigation of other matters.

Very little has changed in the last year. After several months of memos and dis-
cussions last winter, in February the Attorney General took under advisement the
matter of whether the Common Cause allegations could be investigated. We never
received a response until July of 1998, when we read (with great surprise) the At-
torney General’s congressional testimony in which she stated that the Department
was deferring to the FEC.6

Our January 1998 memorandum also recommended the immediate appointment
of an independent counsel:

6In April 1998, the Task Force investigators developed a investigative plan and dubbed it the
“Media Fund” plan Because it was never clear how the Task Force could investigative the
“media fund” while steering clear of the Common Cause allegations, the investigative plan was
necessarily truncated. In any event, beginning in May, the investigators began to conduct the
“media fund” investigation and obtained a significant amount of information that became very
useful during the current 90-day preliminary investigation. That investigation consisted pri-
marily of interviews of state party officials in a dozen key battleground states (focusing on the
use of the state parties as conduits for the DNC), document production by the media consult-
ants, and interviews of three DNC employees (Brad Marshall and two lower-level employees).
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Because the Common Cause allegations clearly involve the President,
they must be investigated by an Independent Counsel. Moreover, the Attor-
ney General should seek the appointment of an Independent Counsel imme-
diately. Since the Department has had the allegations for nearly 16 months,
a preliminary inquiry does not appear to be an option. Finally, we once
again would incorporate by reference the FBI's prior written submissions
recommending that, independent of the mandatory provision of the Inde-
pendent Counsel statute, the Attorney General should exercise her discre-
tionary authority pursuant to the political conflict of interest provision.

Notwithstanding the passage of time, our arguments remain the same. If any-
thing, the need for investigation has increased. Intentionally or not, the Department
has deferred to the FEC, which has spoken publicly in a resounding way.

For nearly two years, the Department has been investigating the potential crimi-
nal conduct of the President and Vice President. That is an inherent conflict of in-
terest that the Independent Counsel Act was designed to address. Even if the Attor-
ney General concludes by “clear and convincing evidence” discretionary authority
and seek the appointment of an independent counsel.

Attorney General RENO. Do you have that, sir?

Senator GRASSLEY. Yes, I think we do have it.

Attorney General RENO. May I see it, please?

Senator GRASSLEY. Oh, we have it in 407.

Senator SPECTER. I think we can provide a copy momentarily.
That is a subject that I intend to ask the Attorney General about.

Senator GRASSLEY. Well, since I have asked the staff to get
that—we do not have it, so we would request then that that be
given to us so we can include it in the record.

Senator SPECTER. Well, I am sure we can obtain it. All of those
documents have been released into the public domain.

Attorney General RENO. I would refer you to page 3 of a memo-
randum from Larry Parkinson to Director Freeh. “I view the advice
of counsel defense as fairly strong in this case, but not strong
enough to satisfy the ‘clear and convincing’ standard under the
Independent Counsel Act.”

Senator GRASSLEY. OK.

Attorney General RENO. That is somewhat at odds with whatever
document you have, sir, and I would like to see it, please.

Senator GRASSLEY. Okay. Well—

Senator SPECTER. Well, we will get to that. Mr. Parkinson in that
memorandum——

Attorney General RENO. I am just—let me deal with Senator
Grassley. All I am trying to say is he read something to me. I have
a Parkinson memo on this issue. I would like to be able to see what
you are reading from so that I might appropriately respond, since
it does not seem to be what I have.

Senator SPECTER. Well, we will be glad to make that document
available to you. But——

Attorney General RENO. May I make—because you I know you
have this, and I do trust that you will look at it and note that he
viewed the advice of counsel defense as strong.

Senator SPECTER. Well, the memorandum by Mr. Parkinson goes
into some detail in dismissing the advice of counsel argument on
a number of grounds: first, that the two lawyers, Joseph Sandler
and Lynn Utrecht were not disinterested parties. Mr. Sandler was
general counsel for the DNC, and Mr. Utrecht or Lynn Utrecht was
general counsel for the Clinton-Gore campaign.

He further dismisses the advice of counsel argument on the
ground that those lawyers did not give their advice directly to the
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President and Vice President, but to intervening individuals, Mr.
Ickes and Mr. Quinn, who were not disinterested parties.

And, finally, he dismisses the advice of counsel argument on the
ground that there was a reservation by Mr. Sandler who said,
“Under the test, the DNC is bumping up right against and maybe
a little bit over the line.” So that as you accurately quote, Attorney
General Reno, he does say that it doesn’t satisfy the clear and con-
vincing evidence test, but Mr. Parkinson thoroughly debunks the
advice of counsel defense in his written memorandum.

Attorney General RENO. No, Senator, I would take issue with
you. He does not debunk it. He calls it fairly strong. What he says
is: I can’t meet the clear and convincing evidence test that the stat-
ute requires for showing intent. But he does not address the points
made in 6 through the end of the notification to the court, and I
would ask that Senator Grassley be given a copy of it so that he
can understand the lengths that we went to, the law that we con-
sidered, and I will be happy to make this available to him if it is
not with the committee.

Senator SPECTER. Well, we are going to get into the point a little
later in detail. Whether you agree with the conclusion that he de-
bunks it or not, he conclusively comes to the judgment that it was
not sufficient to reject the appointment of independent counsel.
Wouldn’t you agree with that, Attorney General Reno?

Attorney General RENO. Let me get it for you again and just go
over the points so that you can understand.

Senator SPECTER. Well, I do understand, and Mr. Parkinson
comes to the conclusion:

Attorney General RENO. Well, he certainly didn’t debunk it

Senator SPECTER. Excuse me. I want to finish my sentence. That
the defense of advice of counsel does not constitute clear and con-
vincing evidence to negate the requisite intent. Isn’t that correct?

Attorney General RENO. He says, “I view the advice of counsel
defense as fairly strong in this case, but not strong enough to sat-
isfy the ‘clear and convincing’ standard under the Independent
Counsel Act.”

Senator SPECTER. That is what I said.

Attorney General RENO. He and I disagree on that, and we have
set forth our position and I think made it very clear.

Senator SPECTER. Well, I understand you disagree. The point was
whether Mr. Parkinson found the clear and—found the advice of
counsel argument sufficient to reject——

Attorney General RENO. He did not find it sufficient, as I pointed
out, but neither did he debunk it.

Senator SPECTER. Well, I think the point has been made. He said
that the argument did not support your conclusion that inde-
pendent counsel should not be appointed.

Attorney General RENO. I was responding to Senator Grassley’s
comment that indicated that he did not think the advice of counsel
defense was very strong.

Senator SPECTER. Senator Grassley and I have passed the 20-
year test. We help each other out occasionally.

Senator Grassley.
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Attorney General RENO. I don’t think Senator Grassley needs
anybody to help him. I have found him very constructive and very
thoughtful and an excellent advocate.

Senator GRASSLEY. Now, we will have to end this right here by
my saying to you that we are going to pursue that document from
S-407, get that to you, and if we—we may have to do it by our re-
sponse in writing, but we will give you a chance to respond to that.

Attorney General RENO. Thank you, sir.

Senator GRASSLEY. I think I might have time for a couple of
questions, and I am well aware of your admonition that I should
be appreciative of Mr. Radek’s work, as you are.

Attorney General RENO. Could I just say something? Everybody
has been calling him Mr. “Ra-dek.” It is Mr. “Ray-dek.”

Senator GRASSLEY. Well, Mr. Radek. Now, going on from that
point, we are talking about the same person.

I want to ask you a question, and that is in reference to the fact
that I had made reference to an inspectors general meeting and
how a U.S. attorney had offered their services as an alternative to
career investigators trying to present evidence of misconduct
against high-ranking officials. I was wondering if you were aware
of the feeling among at least some U.S. Attorneys—and there was
only one U.S. Attorney at this meeting that spoke about this—of
the frustration with the Public Integrity Section. And were you
aware of that Public Integrity Section’s reputation?

Attorney General RENO. I am aware of their reputation of calling
it like they see it, of looking at all the evidence, of not jumping to
conclusions, of making the best judgment they can. I am also away,
after 22 years as a prosecutor, that nothing can get an investigator
more upset than somebody that tells them you need to get more
evidence, and that there is an inevitable tension and conflict. And
I think it is important that we look at each case.

I have met with the inspectors general, talking about how we can
build better lines of communication. I have worked with the U.S.
Attorneys in the Criminal Division to make sure that there is co-
ordination between them and that some of the tension that exists
be resolved by establishing direct lines of communication and un-
derstanding what is necessary.

Senator GRASSLEY. On another point, but still in regard to Mr.
Radek, at a previous hearing he had expressed his displeasure with
the independent counsel. So my question to you is: Did he ever ex-
press his displeasure with the independent counsel statute to you?

Attorney General RENO. Yes.

Senator GRASSLEY. Then my question to you is: How did you
weigh that in your decision?

Attorney General RENO. Well—do we have that?

Apparently, when the Independent Counsel Act was being con-
sidered, for example, in 1981, the then Associate Attorney General
Rudolph Giuliani testified before the Senate Committee on Govern-
mental Affairs urging that the action be repealed. He said, “The
system depends quite properly on the integrity of the Department
of Justice personnel. The assumption upon which the special pros-
ecutor law is premised, that the Department of Justice should not
be trusted to investigate or prosecute certain Federal offenses, is
simply unfounded.”
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I think I relied on Lee Radek like the administration at the time
relied on Rudy Giuliani as a vigorous prosecutor.

Senator GRASSLEY. And so then the bottom line of that is that
Mr. Radek’s view of the independent counsel law and the fact that
he didn’t like that was in no way—or you saw that in no way of
lessening his opinion about whether or not there ought to be an in-
vestigation or counsel——

Attorney General RENO. There are so many things that come up
where people disagree and still carry out the law and do it the
right way.

Senator SPECTER. Thank you very much, Senator Grassley.

Senator Kyl.

Senator TORRICELLI. Mr. Chairman, if I could ask how we are
going to proceed here, the Democratic Party obviously would like
to continue to be heard in this rotation.

Senator SPECTER. All they have to do is appear and they will be
heard, as the court crier says all the time.

Senator TORRICELLI. Previously we have been alternating a bal-
ance, regardless of the number of people who were here on each
side. Is it your intention now to proceed entirely with the Repub-
lican side before returning

Attorney General RENO. While you are deciding that, may I take
a break?

Senator SPECTER. Yes, of course. We will take a 10-minute break.

[Recess 4:38 to 4:47 p.m.]

Senator SPECTER. We will turn to Senator Sessions.

Senator SESSIONS. Senator Torricelli and I have talked about this
email matter, and he raised a point of interest, skillfully, as he al-
ways does. I would note that the e-mail I had reference to was
dated March 15 from his assistant to Vice President Gore saying
that Rabbi Grossman has invited you to appear to give the keynote
address at the rabbinical counsel in New York. Then she went on
to say, “This is the same evening you wanted to fly out to Cali-
fornia and do the two fundraisers in San Jose and L.A.”—Los An-
geles—“while Sarah and Mrs. Gore visit colleges.”

So I would just say that responds directly to his inquiry and di-
rection about the fundraisers, and she said further, “We have con-
firmed those two fundraisers for Monday, April 29.”

Then the Vice President the next day, March 16, responds, “If we
have already booked the fundraisers, then we have to decline.” And
there were two that day, the San Jose and the temple fundraiser.
And T must note that that appears to be the 16th, the day after
the Vice President, as I recall the facts, met with John Huang,
Maria Hsia, and the temple master in the White House. And I
would suggest it would be quite likely that they would have dis-
cussed on that day that a fundraiser was to occur in the Buddhist
temple fundraiser, at least in Los Angeles. It is a matter that does
not prove a criminal case. It is a matter that I would suggest that
provides some credence to the fact that the Vice President would
have known this was a fundraiser; would you not agree, Attorney
General Reno?

Attorney General RENO. I will not comment, sir. I do not think
it is right to comment on a pending investigation before all of the
facts are in, and I shall not.
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Senator SESSIONS. I appreciate that and respect that. Our prob-
lem here is that the Executive Branch has exclusive prosecutorial
responsibility and since we have given up the independent counsel
procedure, there is no other procedure for that. So I think it is par-
ticularly legitimate, under this new time, that the Congress watch
closely when the Executive Branch is called upon to investigate
itself. And that is why I justify Senator Specter’s concern about
this and desire to have a hearing. And I am not asking you to say
what you cannot say, but I do believe that it is a matter of utmost
importance and that the American people need to have complete
confidence in this procedure.

Attorney General RENO. And I do urge you to watch carefully.

Senator SESSIONS. The matter that really has caused me distress
and to lose some confidence in what has taken place so far with
regard to this investigation and its late ripening was what occurred
in 1996, Attorney General Reno. That is when Assistant U.S. Attor-
ney Mansfield prepared, at least initially, some papers toward com-
mencing an investigation of the temple fundraiser after he read
about it in the newspaper. Of course, he had successfully convicted
Republican Congressman Kim on campaign finance matters, and
he saw this arise in the newspaper and begin to take some steps
toward proceeding with it. Perhaps there was a misunderstanding
about whether he actually issued subpoenas, but we saw the paper-
work where he had commenced the paperwork toward issuing sub-
poenas.

And I guess my question to you is, well, before he got very far
toward that end, he received a directive, verbal and written, from
Mr. Radek to stop the investigation, that Mr. Radek and Public In-
tegrity was taking it over. Were you aware that that directive had
gone out to stop that investigation?

Attorney General RENO. I was aware that they were trying to do
everything they could to make sure that any case that might be
subject to the Independence Counsel Act be appropriately consid-
ered.

Senator SESSIONS. So you basically understood that Los Angeles
would be stopped from what they were doing and that Public Integ-
rity would take it over.

Attorney General RENO. That is correct.

Senator SESSIONS. Were you aware that from the date that Pub-
lic Integrity took that over—well, let me back up. One of the things
that triggered that, if you will recall, was a letter from Senator
McCain and five Congressmen requesting an independent pros-
ecutor, listing some concerns. Part of that was the Buddhist Tem-
ple fundraiser that they listed. Do you recall that?

Attorney General RENO. I recall the 5-star letter, sir.

Senator SESSIONS. Yes. And that is what triggered, as I under-
stand it, Mr. Radek’s and your decision to intervene and take it
over. Were you aware that after it was taken over that no sub-
poenas were issued, no witnesses were interviewed, no records
were obtained from the Buddhist Temple fundraiser, and that the
recommendation Mr. Radek made to you to decline an independent
counsel at that time was based solely on newspaper articles and
maybe the letter from the Senators and Congressmen?
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Attorney General RENO. I do not know to what you are referring,
sir.

Senator SESSIONS. Well, in our hearings, Mr. Radek testified that
he did not conduct any investigation, did not interview any wit-
nesses, and did not obtain any records, as the assistant U.S. attor-
ney in California had planned to do, but yet he still made a rec-
ommendation that there was no basis for an independent counsel.
And my question is did you know he had conducted no investiga-
tion to obtain any information?

Attorney General RENO. I do not think so, sir. If you have the
language from—if you have the transcript, I will take a look at it
and try to understand it better.

Senator SESSIONS. I hope you would because, to me, Mr. Mans-
field, the experienced prosecutor in California, testified that he was
very concerned and actually had a contentious telephone call or two
with the Public Integrity Section, in which he expressed concern
that witnesses would disappear, that records could be destroyed.
And we know, since that time, that a number of the witnesses have
left the country, that Ted Sioeng has left the country, a man whom
the Vice President was sitting next to at this fundraiser, that one
of the nuns admitted destroying evidence “because we did not want
to embarrass the Vice President,” and that the video of the event
was never obtained.

Are you familiar with those circumstances?

Attorney General RENO. No, sir. What I am familiar with is a let-
ter to Congressman Gilman, dated November 29, 1996, in which he
said, “Mark Richard wrote saying the issues raised in your letter,
taken as a whole, are extraordinarily complex, both factually and
legally, and warrant careful consideration. Indeed, public interest
organizations, the press, members of Congress and the public have
recently expressed concerns about campaign financing practices by
both parties in the recent national election. As a result of these se-
rious and legitimate concerns, a task force has been created within
the Public Integrity Section of the Criminal Division, composed of
career Federal prosecutors, to explore fully the range of allegations
and issues that have been raised. The task force will determine
which, if any, warrant criminal investigation or any other action by
either the Department or an independent counsel and will conduct,
with the assistance of the appropriate investigative agencies, any
criminal investigations that are warranted.”

My understanding is that the Temple matter was thoroughly in-
vestigated by the task force, and if we, at that time, had uncovered
any information that showed that there was specific and credible
information that a covered person may have committed a crime, we
would have triggered the Independent Counsel Act.

Senator SESSIONS. But what happened was, just to be clear, in
Mark Richards’ letter that you just referred to, on Page 1, the last
paragraph, says, “We reviewed your letter * * *” that is to the Con-
gressman “* * * ag well as press reports and correspondence we
have received.”

But it indicates pretty plainly that they did nothing else, and
this was the 30-day preliminary inquiry period that, it seems to
me, quite important that that investigation should have initiated,
key witnesses should have been interviewed, documents should
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have been obtained, if possible, and then we would have been in
a lot better position to make a decision than based on press re-
ports; would you not agree?

Attorney General RENO. I think that there are certain thresholds
for investigation. And I think before we trigger the preliminary in-
vestigation, that we have got to have specific and credible evidence.

Senator SESSIONS. Well, what we do know is that, later on, the
Vice President was interviewed a little over a year later and a deci-
sion was made, apparently at the highest levels, not to ask about
the Buddhist Temple matter. And it was only 4 years later, after
this assistant United States attorney had been prepared to inves-
tigate, that the Vice President was even asked about it, and that
was just a few months ago. And it was after that that Mr. Conrad
has now concluded a person outside the Department should be
called upon to conduct this investigation, pursuant to your proce-
dures for a special counsel.

I guess my time has expired, but if you would like to comment
on that——

Attorney General RENO. Yes, I would. Mr. Conrad, and Mr. La
Bella before him, and Mr. Vicinanzo have conducted the investiga-
tion in the manner that they thought was best. And I am not talk-
ing about the Independent Counsel Act. I cannot talk about the
course of a pending investigation. I do not think that is right or
proper to try something in a committee hearing, as opposed to a
court. But I feel very strongly that all three men are very able
prosecutors and made their best judgment. I cannot control the
timing of an investigation because I cannot control the course of
trial dates, appeals and the like. But I am committed to making
sure that justice is done promptly and swiftly, no matter what the
ultimate result is.

Senator SESSIONS. Well, you have a lot of responsibilities, but I
believe your staff, and we have had indepth hearings about it,
failed you. And in a sense, you failed to supervise, in making that
declination of independent counsel at that early date without even
commencing any investigation. I think that was an error, and that
has caused us to be at this late stage, and also has caused me to
believe that the American public have a greater interest in having
a special outside counsel conducting this than an inhouse counsel.

Attorney General RENO. I know you feel that way, sir. If cir-
cumstances justify the appointment of a special counsel, I will be
the first person to do it.

Senator SESSIONS. Thank you very much.

Senator SPECTER. Attorney General Reno, we have brought down
the memo, and I will be glad to make a copy of it available to you,
on Parkinson. Let me know preliminarily that.

It starts off under the “Advice of Counsel Section” as follows: “I
view the advice of counsel defense as fairly strong in this case, but
not strong enough to satisfy the ‘clear and convincing’ standard
under the Independent Counsel Act.”

You read the part about it viewing it as strong. But then he goes
on to say, “I strongly disagree with the statement in the DOJ
memo * * *’ that is your memo “* * * that it ‘is hard to imagine
a more compelling set of facts establishing an advice of counsel de-
fense.””
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The “clear and convincing” test was put into effect in the Inde-
pendent Counsel statute with the Congress in 1987 because
thenAttorney General Meese was declining independent counsel on
the ground of state of mind. So the Congress took a look at it, and
the legislative history is clear, but even beyond the legislative his-
tory, the statute says that there have to be clear and convincing
evidence of no criminal intent in order to rule out appointment of
independent counsel.

We are going to take a break in just a few minutes. A vote has
been called at 5 o’clock. We will give you a chance to read this.

Attorney General RENO. That is what I have been reading from,
sir, and that is what I would like to respond to.

Senator SPECTER. Go ahead.

Attorney General RENO. Okay. It is going to take some time. So
if you want to wait until you come back, I

Senator SPECTER. Well

Attorney General RENO. I want to go through the entire defense.

Senator SPECTER. All right. I would prefer, in the 4 minutes or
so that I have left, to come back to a couple of questions which
were pending on how many witnesses there were who provided evi-
dence on hard money. In your statement, you say “only two ?

Attorney General RENO. Which case are you talking about, sir?

Senator SPECTER. Hard money, the question about whether the
Vice President knew that——

Attorney General RENO. Are you talking about the second notifi-
cation with respect to the preliminary investigation?

Senator SPECTER. I am referring to the notification, which you
signed on August 26, 1998.

Attorney General RENO. OK, sir.

Senator SPECTER. It is a closed matter. And at Page 9, and you
have referred to this, “Only two of the fifteen attendees at the
meeting even recall the topic of a hardmoney component to the
media fund being raised during the meeting.”

Now, the evidence showed that there were four witnesses who
made statements to the FBI regarding the hard money. Leon Pa-
netta, White House chief of staff, said there was, among other
things, “There was always a discussion and examination of the
overall DNC budget and, at a minimum, a reference to the hard/
soft breakdown in the media fund.” Recalls the Vice President
being there for all of these discussions as part of gearing up the
reelection campaign. Meetings were structured around presentation
to the President and to the Vice President.

And on your point that there was lack of focus, and I commented
on this before, Mr. Panetta was quoted as saying, “Make sure they
knew what the hell was going on.”

Now, David Marshall, “recalled general discussion regarding the
media campaign, including how much the DNC had spent to date
and how much hard money was needed and how much soft money
was needed to fund the media campaign.”

Brian Bailey, specifically, “he recalls individuals discussing hard/
soft money at the November 21, 1995, meeting,” and that is the one
that the President attended.

Now, when you disagree with what David Strauss provided be-
cause he had made contemporaneous notes of the November 21st
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meeting, 65-percent soft and 35-percent hard, it may be true that
he has no independent recollection, did not testify, but his recollec-
tion was recorded, I do not think there is any doubt that that is
evidence. Whether he remembers it or not, if he has prior recollec-
tion recorded, that is admissible evidence.

So my question to you: Is it not a fact that there were not two
of the fifteen attendees, but there were three who recalled, and a
fourth provided evidence in the form of prior recollection recorded?

Attorney General RENO. My understanding is that there were
two who recalled the discussion, that a Mr. Bailey did not say he
remembered the statements; rather, when shown Strauss’s notes,
he said they might be referring to hard/soft split of funding for the
media fund, but had no memory of the statement.

Senator SPECTER. Can you speak into the microphone, please.

Attorney General RENO. The other person cited by Mr. Parkin-
son, Strauss, also had no memory of the discussion of the issues.

Senator SPECTER. But is it not true that Strauss had recorded
his prior recollection?

Attorney General RENO. That is correct. But the issue is what
was remembered, what was heard, what was understood, what was
remembered.

Senator SPECTER. Is not the issue what evidence there was, not
what was remembered?

Attorney General RENO. I am looking

Senator SPECTER. If there is prior recollection recorded, is that
not evidence?

Attorney General RENO. I am looking for evidence of what the
Vice President heard, understood and remembered.

Senator SPECTER. Well, let us focus on

Attorney General RENO. Because I cannot prosecute when I can-
not prove a willful and

Senator SPECTER. Well, let us focus on this for just a minute, and
I am going to come to the point as to whether the standard was
what you could prosecute on because I do not think that is the
standard under the

Attorney General RENO. That is not the standard, sir. The stand-
ard, what I concluded in this instance was, “Thus, I do not be-
lieve—the evidence I do not believe provides reasonable grounds to
believe that further investigation of this matter is warranted. Nota-
bly, others attending the meeting also left it with an inaccurate un-
derstanding of the funding of the media campaign. The range of
impressions and vagueness of understandings among all of the
meeting attendees is striking and undercuts any reasonable infer-
ence that mere attendance at the meeting should have served to
communicate to the Vice President an accurate understanding of
the facts.”

Senator SPECTER. I am going to come back to that, as I say, as
to what the prosecution standard was.

But for just a moment, I want to focus on what is evidence. You
proceed on evidence. Now, it may be a recollection, where a witness
would testify as to what the witness recollected. But when David
Strauss had a contemporaneous memorandum which says, “65-per-
cent soft/35-percent hard,” that is prior recollection recorded. And
that is admissible evidence, is it not?
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Attorney General RENO. I need to prove—I need evidence that
shows what the Vice President heard, what he understood and
what he recollected. Just because David Strauss heard something,
does not mean the Vice President heard it.

Senator SPECTER. Well, of course it does not. But it raises an in-
ference that if David Strauss is in a meeting with the Vice Presi-
dent and heard something, that the Vice President heard it. It does
not prove it, but a jury could find it.

Attorney General RENO. And if David Strauss does not
remember:

Senator SPECTER. Well, that is what I am focusing on. He does
not have to remember, Attorney General Reno, if he has prior
recollection recorded. Evidence in a court of law is satisfied by prior
recollection recorded, as well as by current recollection as to what
he heard. Are you denying that as a basic evidentiary rule?

Attorney General RENO. I am talking about if you want evidence
in as to David Strauss’s memory, that is one thing. I am trying to
prove what the Vice President remembered.

Senator SPECTER. OK.

Senator TORRICELLI. Mr. Chairman, may I make an inquiry
here? We are in the middle now of a vote in the Senate. There are
going to be three successive votes on the Senate floor. The Attorney
General has been here now for 3 hours and 8 minutes. I would ap-
preciate a moment to say before I leave, I hope it would not be the
committee’s intention to keep her here by herself for an hour while
we go with these votes, since she has been through several rounds
of questioning. But in any case, Mr. Chairman, now in this round,
you have addressed her for 10 minutes. I would like a moment, be-
fore we break to go to the vote, and it would be my hope then that
the Attorney General would have the option of leaving at this
point, in fairness to her, after so many hours of cooperative testi-
mony.

How would you like to proceed?

Senator SPECTER. Well, if you wish to question now, I would be
glad to defer to you. And what I would suggest—well, I would ask
the Attorney General are you willing to stay longer?

Attorney General RENO. Are you going to keep me waiting for an
hour?

Senator SPECTER. No. What I would plan to do is to leave here
at about 5:18, go and vote and come back

Attorney General RENO. How long?

Senator SPECTER. About 10 minutes.

Attorney General RENO. How long after that? Because I have
a—

Senator SPECTER. About 15 minutes.

Attorney General RENO. When do you think you will conclude?

Senator SPECTER. Before 6 o’clock.

Attorney General RENO. OK.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Thank you.

Madam Attorney General, thank you very much for your——

Attorney General RENO. I will have to leave at 6:00, Senator, be-
cause I do have a meeting.
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Senator SPECTER. I am going to leave now and come back, and
it will abbreviate the time.

Attorney General RENO. OK.

Senator TORRICELLI. Which makes me the only Democratic chair-
man of a committee in the entire Congress of the United States,
Madam Attorney General. This is an enormously powerful situa-
tion. [Laughter.]

I, actually, for the record, first, wanted to clear up several things.
Indeed, from the testimony the committee has heard in recent
weeks, your recollection, Madam Attorney General, is correct. In-
deed, Mr. Strauss only recalled the hard-money discussion on his
third interview. There are only two people who remembered it ini-
tially, leaving thirteen who did not. And it is important that the
record reflect that.

Second, it is important Senator Sessions should know that on the
schedule for that day, it may well be that the e-mails indicated the
Vice President was going to a fundraiser on the 29th. They do not
indicate whose it was or anything about a Buddhist Temple. But
more significantly, the Buddhist Temple event was at 1:30 p.m. In-
deed, at 6:30 p.m. that night, he did have a meeting with the Fi-
nance Committee Steering Committee at the DNC. That is not in
dispute. So, if the e-mails suggested a fundraiser on the 29th, it
was correct, but it was not necessarily the Buddhist Temple event.

Third, Senator Specter, I am sure did not, in any way, intend to
mislead the committee. But I read earlier from the La Bella memo-
randum of July 16, 1998, an excerpt, a single page dealing with
Vice President Gore. I read that into the record to give credence
to Mr. Radek’s conclusion that the memorandum was I think his
term was simplistic; in any case, that it consisted of a single page
and was not enough of a foundation for the naming of an inde-
pendent counsel.

Senator Specter read an additional excerpt. It is important for
the record to note that is not from the La Bella memorandum of
July 16. It does not have anything to do with the July 16th memo-
randum of Mr. La Bella. It was written at a later time in response
to the Justice Department’s decision, and there is no evidence that
that was part of your deliberations or your decision-making proc-
ess. I know he did not want to mislead the committee, but I do
think it is important the record make clear my point stands. There
was one page of analysis with regard to the Vice President. And
as Mr. Radek suggested, it was very simple in its analysis.

Third, I would like to conclude by returning to Senator Feingold’s
point. Madam Attorney General, it is too late for the 1996 elec-
tions. And people in both parties have regrets how they were con-
ducted, and there were mistakes made, not simply by the Presi-
dent, and the Vice President or Senator Dole, but indeed in many
congressional elections. The laws are not being respected. There
arle problems. People in our country are not regarding them prop-
erly.

It is too late for 1996. It is not too late for 2000. The burden is
primarily on this Congress, which has failed to meet its responsi-
bility with comprehensive campaign finance reform. That is our
problem, and we should be answerable to the American people for
it. It is a breakdown of congressional responsibility.
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But there is something additional in the Justice Department.
While the Congress should be making clear that 527 organizations,
as identified in the tax code, should not be used for blatant political
purposes, coordinated with campaigns, misused by organizations,
they are not only a policy problem—in my judgment, they are a
legal problem.

And I would hope that at this point if the Campaign Finance
Task Force and the Justice Department can make a great contribu-
tion, it is not correcting the past in 1996, it is also helping to deal
with the 2000 elections. These organizations are illegal. They are
improper deductions from people’s taxes, conduits for private, cor-
porate and even foreign money in the electoral process. They are
being coordinated with campaigns. And after the 2000 elections,
Madam Attorney General, it is going to be too late. People are
going to win or lose elections based on the misuse of the tax code
for these purposes. And just because the Congress has failed, does
not mean the Justice Department has to fail. I hope you will take
that under consideration.

Now, as a closing point, I only want to leave you then with this:
I actually, unlike my colleagues, do not fault Senator Specter for
revealing what was told to him about the interview of the Vice
President. That was his judgment. But there is another matter.
The choice between George W. Bush and Al Gore should be made
in a debate between the candidates, not a debate between leaks
from the Justice Department and statements by the Vice President.
This cannot happen again, and it is wrong.

You will make your judgments, the Department will make its
own judgments. They should be done privately, and they should be
done so on the merits. This situation should not repeat itself. And
I do not believe this is a failure of policy. It is a violation of the
law. FBI agents were present at the Vice President’s interview. The
Vice President was placed under oath. Both of those must have
been in contemplation if there was a future grand jury or a legal
proceeding.

As you know from the case of the Office of Independent Counsel
in the Lewinsky matter, in the rulings of the United States Court
of Appeals, a matter likely to be presented, in the words of the
Court, to a grand jury is a Rule 6(e) violation. It is a felony.

I do not know how it is done. I do not pretend to be giving advice
on how you administer the Justice Department. But, Madam Attor-
ney General, someone has let the Department down. Someone has
violated the laws of the United States in revealing information that
should have belonged to you and your associates alone—not the
media, not me, not this committee, not any partisan political activ-
ity. Someone let you down. I hope that you are vigorous in finding
out how that happened, whether it is polygraphing people who had
access to the information, whether it is taking their statements. I
do not know who it is.

And indeed, unlike some of the committee, I have a great regard
for Mr. Conrad. He seems to be a man of integrity. I believe he is
a serious man. He is entitled to have views that differ from me and
differ from you. I think he is a good man. But someone who had
access to his thinking and the things that he was writing, did not
do right by the Department of Justice.
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Madam Attorney General, thank you very much for your testi-
mony today. No one, under the cruel and—unusual cruel and pun-
ishment provisions of the Constitution should be held before this
committee for 3 hours and 15 minutes. You were great to do so.

Attorney General RENO. Thank you, sir.

Senator TORRICELLI. And now for the first time in this Congress,
as a Democrat, I get to say the committee is in recess.

Attorney General RENO. Thank you.

Senator TORRICELLI. Thank you.

[Recess from 5:16 p.m. to 5:22 p.m.]

Senator SPECTER. Attorney General Reno, I want to come back
to the point of how many witnesses there were who testified that
hard money was discussed in the meeting attended by the Vice
President on November 21, 1995. I want to come back to the point
about the available evidence.

Now, it is certainly true that because four witnesses can provide
evidence that hard money was discussed, it does not establish with
mathematical certainty that the Vice President knew hard money
was discussed, but it is pretty strong evidence. And you had dis-
counted what David Strauss had said because, as you put it, he did
not recall, but there were contemporaneous notes of his which
showed, “35-percent hard, 65-percent soft.”

Now, my question: Is not that prior recollection recorded an evi-
dence which could be presented on the issue as to whether the Vice
President heard a discussion of hard money?

Attorney General RENO. I do not see how that proves that he
heard, that he understood and that he recollected.

Senator SPECTER. Well, that is an interesting observation, but it
does not relate to my question.

Let me start again. My question is whether he heard, and then
the inference is to whether he knew and understood. But he said
that he is an experienced fundraiser, and we know that as a matter
of his record. So the question is, when you discount the evidence
by saying there are only two of the fifteen attendees who could pro-
vide evidence, and you discount Strauss because he has no recollec-
tion, I come back again to the point that, as a matter of the law
of evidence, that is prior recollection recorded and could come be-
fore a grand jury or come before a court probative on the issue as
to whether the Vice President heard it; is that not true?

Attorney General RENO. I am sure, sir, that your knowledge of
evidence has given you some reason to believe that this could be
relevant, and so I will be happy to go back and check it.

Senator SPECTER. Well, there cannot be a conclusive, you cannot
mathematically say that the Attorney General is wrong on a judg-
ment call. But I think you can say, as a matter of law, a prior
recollection recorded is evidence that could be presented to a grand
jury or to a trial court. And the balance of the record shows that
there were three witnesses who heard hard money discussed, all of
which would have been relevant to whether the Vice President
heard it. That, I think, is a matter of law.

Would you care to comment?

Attorney General RENO. Yes, my determination had to be wheth-
er the evidence was clear and convincing, and I determined that
the evidence was clear and convincing.
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I would ask you, if we are all to be judged in terms of whether
we are correct or whether we are incorrect by something that hap-
pened 2 years before, and we are at a 2-hour meeting, and people
talk about a variety of complex subjects, and we are expected to re-
member or it is to be inferred that we should remember, I do not
think is realistic. And, therefore, I found that the evidence was
clear and convincing that he did not have the intent to falsely
state.

Senator SPECTER. Well, the evidence that you disregarded in
coming to that conclusion was one person who heard and another
person who could have provided evidence of prior recollection re-
corded. So that the base of your recitation of facts is erroneous.

But let me move on to the next point, and that is that the inde-
pendent counsel statute was structured to give the Department of
Justice a very limited window on its investigation. You could not
use a grand jury to call witnesses, put them under oath.

Attorney General RENO. Could I make one correction to what I
believe your point is? You indicated that Mr. Strauss had his recol-
lection refreshed by his notes.

Senator SPECTER. No, I did not say that at all. I said it was prior
recollection recorded, which is different from present recollection
refreshed. Present recollection refreshed is when somebody looks at
his notes, and he remembers. Prior recollection recorded is where
someone looks at his notes and says, “I still do not remember—”

Attorney General RENO. But my bottom line is, if the man who
made the notes cannot remember, I think the evidence is clear and
convincing.

Senator SPECTER. Well, you are at variance with the clearcut es-
tablished law of evidence that prior recollection recorded is admis-
sible.

Attorney General RENO. Assume for the moment that the fact
that he made the notes is evidence that it was discussed, it was
clearly discussed according to two people, and the notes indicate
that it was discussed. But there are a variety of recollections. Only
two people remembered it without having—and even Mr. Bailey
concluded that there was a discussion of hard and soft, but he was
unclear as to what was involved.

I just do not think, Senator, from a commonsense point of view,
that if there was a meeting of this Judiciary Committee 2 years
ago, and you spent 2 hours discussing different subjects, that the
fact that Senator Grassley said something about hard and soft
money that two other members of the committee heard, and one
took notes and those notes indicated that that—he verified that
that would be his habit to record what he heard, that that would
be clear and convincing evidence that Senator Hatch heard or did
not hear.

Senator SPECTER. Well, the difficulty with your analysis, Attor-
ney General Reno, is that it is not just those four witnesses. And
I pause at some length because an inference is raised that you dis-
count everything you can to come to a conclusion.

Attorney General RENO. No, I looked for everything I could.

Senator SPECTER. Well, it was not a question, it was a comment.
And that you leave out Strauss, where as an evidentiary matter he
should have been considered, and——
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Attorney General RENO. I do not leave him out.

Senator SPECTER. Let me finish now. I will not interrupt you.

And you leave out Bailey, where he should have been included.
If you want to comment, you can. I want to move on.

Attorney General RENO. Yes, I would like to comment.

Senator SPECTER. Go ahead.

Attorney General RENO. I did not leave it out. And I would again
urge you, as I have urged the whole committee, to read the notifi-
cation. “While the author of the notes had no specific recollection
of the meeting, he did confirm, based on his habit and practice, his
beliefs that the words noted in his handwriting were things said
during the meeting that he recorded as they were said. Reviewing
his notes, this attendee could not recall who might have uttered
the words ‘65-percent soft, 35-percent hard, corporate, or anything
over 20K from an individual or hard-money limit 20K’ during the
meeting. He was also unable to provide an explanation about what
each of the phrases might have meant within the context of the
meeting.”

“He did not recall the issue of hard and soft money being dis-
cussed by those attending, but noted that these issues were often
discussed at DNC budget meetings. He was also unable to say
whether the words were used with regard to the media fund, the
DNC'’s operating budget or something else. Notably, this individual,
who attended the meeting and who was paying enough attention
to what was being said to take verbatim notes of some points, also
told us during his interview that he believed the media campaign
was financed entirely with soft money.”

Senator SPECTER. Attorney General Reno, I believe the record
shows that there were four people in a position to provide evidence.
And as your statement said, you focused on only two. But I want
to go to the balance of the

Attorney General RENO. No, sir. I just focused on one of those
that you specifically talked about, and I gave you my reasons for
concluding that it did not——

Senator SPECTER. Well

Attorney General RENO [continuing]. Undermine my conclusion
that the evidence was clear and convincing.

Senator SPECTER. My reading of the law of evidence is that the
testimony that he gave, although not perfect, because most wit-
nesses’ testimony is not perfect, would have been admissible and
considered by a jury.

But let me ask you about the balance of the witnesses. And I had
started to develop the point about the Department of Justice’s role
at the preliminary inquiry being very limited. You cannot use a
grand jury, and you cannot put people under oath. And there is a
very big difference between an interview and calling somebody be-
fore the grand jury, under oath, and that is not open to the Depart-
ment of Justice at that stage. But an independent counsel could
have done that, so that there might well have been more testimony
produced by the individuals if the matter had been pursued.

In regular investigations, the Department of Justice does not
stop at just an interview. If they find a witness who does not testify
about a recollection or the witness may have the capacity to do so,
they use the grand jury. Does the Department not do that?
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Attorney General RENO. The Department uses the grand jury in
a variety of circumstances.

Senator SPECTER. Well, the point is that your judgment was
made at a preliminary stage, where there were investigative tools
available, specifically the grand jury, which was not utilized; is
that not correct?

Attorney General RENO. I did not use the grand jury, sir.

Senator SPECTER. And then there are the 13 Strauss memo-
randa.

Attorney General RENO. The Ickes memoranda, sir.

Senator SPECTER. Ickes memoranda. Pardon me. You are right.
I misstated that.

There are 13 Ickes——

Attorney General RENO. And there were not 13, about 6 or 7
came before the phone calls, and the others came after.

Senator SPECTER. Okay. You had made that distinction. The FBI
report does not make it, but I will accept that.

But if you have six or seven Ickes memoranda, and you have an
evidentiary base for the Vice President’s secretary, who culls his in
box, but who leaves the Ickes memos in the in-box, that raises an
inference that the Vice President might have known from the Ickes
memoranda that hard money was involved, does it not?

Heather Marabeti testified

Attorney General RENO. Excuse me just a minute, sir.

Senator SPECTER. “When they, people reviewing his in box, what
were they reviewing it for?”
énswer: “They reviewed it for documents that did not need to be

in.

Question: “I know that Mr. Ickes sent a lot of internal memoran-
dubms‘.? Were his the type of memorandums that needed to be in the
inbox?”

Answer: “His were the type of memos that stayed in the in box.”

So you have the four people providing evidence as to what hap-
pened; you have the Ickes memoranda; you have the Vice Presi-
dent’s statements that, although he did not read the memos, as he
did a general rule read memos authored by Mr. Ickes, he nonethe-
less said that, “The subject matter of the memorandums would
have already been discussed in his and the President’s presence.”

And then you have the Vice President’s admission about his
knowledge of fundraising, that “He had been a candidate for 16
years and thought he had a good understanding of hard/soft
money.”

So there is an aggregate of information beyond the specific wit-
nesses. Do you care to comment?

Attorney General RENO. Yes. His staff corroborated his state-
ment that he did not, as a matter of practice, read Ickes’ memos.

Senator SPECTER. Yes, I know. I just said that. And the Vice
President then added to that, that the memorandums, as he put it,
had already been discussed in his presence and in the presence of
the President.

But let me move on, unless you want to comment further, to

Attorney General RENO. No. I just want to say, sir, if we get into
the business of assuming that people hear something that was said
2 years previously, when there is such a diversity of recollection
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and where people who, even though they were there, conclude that
the only money being sought was soft money, it is going to create
a very difficult situation for people in Government.

Senator SPECTER. Well, Attorney General Reno, it is more than
a judgment call, it is what I consider to be a misstatement of the
facts. But Director Freeh dealt with this directly, and you do not
have to agree with him, and the committee does not have to agree
with him, unless we think that his basis is correct, and he says,
“Based on the facts, the Attorney General simply cannot reach such
a conclusion. The evidence tends to show that the Vice President
was an active participant in the core group fundraising efforts, that
he was informed about the distinction between hard and soft
money, and that he generally understood there were legal restric-
tions against making telephone solicitations from Federal prop-
erty.”

And La Bella said about the same thing, “By routinely embracing
the most innocent inference at every turn, even if the inferences
are factually indefensible, the memorandum creates an appearance
that the Department is straining to avoid the appointment of an
independent counsel and foreclose what many would characterize
as an impartial review of the allegations.”

Do you care to comment?

Attorney General RENO. Yes. As you well know, Director Freeh,
and Mr. La Bella and I have some disagreements, as you and I
have some disagreements. But I can tell you that this was carefully
reached. We reviewed all of the evidence, and we reached the con-
clusion that we did based on the best judgment we could make.
You disagree with my judgment, but that is where we stand.

Senator SPECTER. Let me move on, Attorney General Reno, to the
Department of Justice inquiry about the Loral and Hughes matter,
about their providing information to the People’s Republic of China
and a waiver which was signed by the President, notwithstanding
that the PRC had sold M-11 missiles to Pakistan which was in-
strumental in the standoff on the subcontinent between Pakistan
and India.

And the Department of Justice had an investigation in process
at the time the President was considering the waiver. And Mr. Litt
contacted Mr. Ruff, and he testified that he opposed the granting
of the waiver and “I said that the judgment of the Department was
that it could have an adverse impact, not on the actual conduct of
the investigation, but on the jury appeal of any prosecution that
might subsequently be brought.”

And my question to you is why did not someone of a higher rank,
like you or perhaps even the deputy attorney general, weigh in on
that important issue?

Attorney General RENO. The White House does not ordinarily
consult with the Department on whether to grant waivers permit-
ting the export of dualuse technologies to the PRC.

Senator SPECTER. Well, they listened to the Justice Department
on this issue.

Attorney General RENO. May I finish, please?

Senator SPECTER. Sure.

Attorney General RENO. Moreover, the foreign relations issues
raised by requested waivers are outside the Department’s exper-
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tise. When the White House asked whether granting the waiver
would impact the criminal case, however, the Department unam-
biguously responded that granting the waiver would have serious
adverse impact if the case went to trial.

As T have testified previously, I believe that I should have been
informed. I understand that Bob Litt did not tell either me or Dep-
uty Attorney General Eric Holder about his conversation with Mr.
Ruff because there was no disagreement within the Department
that the waiver would hurt the criminal case. Still, I believe that
Mr. Litt should have told us about the matter.

Senator SPECTER. I do not quite understand that. Was not that
this matter of sufficient importance for the Attorney General or at
least the Attorney General’s deputy?

Attorney General RENO. As I indicated, I was not advised of the
matter, and I think I should have been.

Senator SPECTER. You say you were not advised of the matter,
but you think you should have been?

Attorney General RENO. Yes, sir, I said that.

Senator SPECTER. Had you known about it, would you have
weighed in personally?

Attorney General RENO. It would have depended on the cir-
cumstances.

Senator SPECTER. Well, do you know the circumstances?

Attorney General RENO. I do not know what the circumstances
would have been if I had been advised of it.

Senator SPECTER. Well, do you now know what the circumstances
were at that time?

Attorney General RENO. I do not know what the circumstances
were, as they unfolded, or what they would have been if I had been
advised.

Senator SPECTER. Attorney General Reno, there have been press
reports, the New York Times reported June 23rd, that “The official
said that Mr. Conrad had been told to avoid putting his views in
writing, and at times felt stymied in his efforts to communicate di-
rectly with top officials.”

And the Associated Press reported that “It is like a roller derby
at Justice. They are slamming him * * *” referring to Conrad
“k * * against the boards as hard as they can,” the source added.
“They are trying to intimidate him to get him to change his views.”

Attorney General RENO. I do not think anybody can intimidate
Mr. Conrad, sir.

Senator SPECTER. Well, I hope not. Do you intend to look into
those reports?

Attorney General RENO. I have talked with Mr. Conrad, and
have talked with him to make sure that he is perfectly comfortable,
and he said that he was.

Senator SPECTER. With respect to the La Bella memorandum, I
understand that Senator Torricelli commented about the timing of
it. The second La Bella memorandum was written, I am advised by
staff, prior to Mr. Radek’s critique.

We are in the last stages of another vote, but let me pick up one
final subject with you because I do not want to leave it hanging,
and that is the discussion that we had about Mr. Parkinson’s memo
on the “advice of counsel” defense, and his enumeration of a great
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many reasons why he thought that the “advice of counsel” defense
should not have led you to rule out independent counsel: the ab-
sence of direct contact between the lawyers and the principals; the
attorneys who gave the advice having an interest; one of the attor-
neys saying that the advice was “bumping up right against, and
perhaps a little bit over, the line”; all of which led him to conclude
that the clear and convincing evidence standard was not met and
the independent counsel should have been appointed.

Would you care to comment?

Attorney General RENO. Yes, sir. I would refer you to our notifi-
cation, which sets forth our position with respect to those matters.

Senator SPECTER. Attorney General Reno, thank you very much
for coming in today. You are an excellent witness, and you make
your case very effectively.

That concludes the hearing.

Attorney General RENO. And you are an excellent Senator, and
you make your case very effectively.

[Whereupon, at 5:44 p.m., the committee was adjourned.]
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