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OVERSIGHT OF HCFA’S SETTLEMENT POLI-
CIES: DID HCFA GIVE THREE PROVIDERS
SPECIAL TREATMENT?

TUESDAY, MARCH 28, 2000

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:38 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Susan Collins,
Chairman of the Subcommittee, presiding.

Present: Senators Collins, Thompson, Specter, Levin, and Dur-
bin.

Staff Present: K. Lee Blalack, II, Chief Counsel and Staff Direc-
tor; Mary D. Robertson, Chief Clerk; Karina Lynch, Counsel; Brian
C. Jones, Investigator; Claire Barnard, Detailee/HHS; Elizabeth
Hays, Staff Assistant; Linda Gustitus, Minority Chief Counsel,
Felicia Knight and Steve Abbott (Senator Collins); Robert Shea
(Senator Thompson); Erin Quay (Senator Specter); Judy White
(Senator Cochran); Erin Sammons and Cathy Bates (Senator Roth);
Marianne Upton (Senator Durbin); and Laura Stuber (Senator
Levin).

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. The Subcommittee will come to order.

Today, the Permanent Subcommittee on Investigations convenes
this hearing to examine the settlement practices of the Health Care
Financing Administration (HCFA), the Federal agency responsible
for the Medicare program. This hearing is one in a series held by
the Subcommittee during the past 3 years to examine instances of
waste, fraud, and abuse that siphon money out of the Medicare
trust fund, costing billions of dollars and jeopardizing health care
for our disabled and elderly citizens.

Previous Subcommittee hearings have focused on Medicare fraud
prevention and enforcement efforts, flaws in the enrollment proc-
ess, and the ability of criminals to bill Medicare for bogus claims.
The Inspector General of the Department of Health and Human
Services recently found that improper Medicare payments to health
care providers rose to $13.5 billion last year. I hope that the IG’s
report and oversight hearings, such as this one, will prompt HCFA
to strengthen its financial controls. Indeed, I would note, as has
happened with some of our previous hearings, HCFA last night
issued new guidance on settlements, perhaps in response to the
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issues we will discuss today. The continuing drain in Medicare is
all the more urgent given projections that the trust fund is threat-
ened with insolvency in just 15 years.

Last spring, I asked the General Accounting Office to investigate
HCFA’s settlement of debts owed to Medicare. Today, GAO officials
will discuss the findings of a comprehensive 8-month investigation
in which they examined 96 settlements in which HCFA’s claims ex-
ceeded $100,000. In 93 of those agreements, the GAO found noth-
ing improper. For the three largest settlements, however, the GAO
uncovered many irregularities. In these three settlements, HCFA
circumvented the normal administrative process for resolving reim-
bursement disputes. These three claims represented 66 percent of
all Medicare overpayment settlements for the 8'2-year period re-
viewed by the GAO.

Moreover, HCFA accepted payment of only $120 million, or 36
percent, of the $332 million owed the Medicare trust fund by the
three providers. Equally troubling, GAO found that HCFA agreed
to reimburse two of the providers for certain future costs without
documentation, special treatment that is contrary to the regula-
tions and not allowed other health care providers.

These findings raise serious concerns about the equity of the set-
tlements. The three settlements also included highly unusual se-
crecy provisions intended, it appears, to prevent other health care
providers from finding out about the special deals.

Several officials involved in the settlement negotiations, includ-
ing representatives of the fiscal intermediaries and the regional of-
fices of HCFA, told the GAO that the settlements were not in the
best interest of the Medicare trust fund. Despite the strong pro-
tests of these individuals, HCFA officials in Washington com-
promised the claims for less than their value. Moreover, in a Sub-
committee deposition, the official who negotiated the agreements
testified that he knew of no other Medicare provider in the country
that had been afforded similar treatment.

Contrary to HCFA’s own regulations, no government attorney re-
viewed or approved the three questionable settlements. In fact, of
the 96 overpayment settlements examined by GAO, these three set-
tlements were the only agreements that were never reviewed by
HCFA’s Office of General Counsel.

The first questionable settlement uncovered by GAO involves the
Visiting Nurse Service of New York. In September 1991, the fiscal
intermediary determined that VNSNY’s average cost per home
health visit was about $160, more than three times HCFA’s limit
of about $50 at that time. The intermediary concluded that VNSNY
owed Medicare approximately $98 million for which HCFA ulti-
mately agreed to accept $67 million in settlement in 1995.

The second case involves New York City Health and Hospitals
Corporation, HHC. Between 1983 and 1993, the fiscal intermediary
disallowed reimbursement for certain costs because HHC lacked
the documentation necessary to prove that it had actually incurred
the costs. HCFA settled this case in 1996 by accepting $25 million
in payment of the $155 million debt.

The third questionable settlement identified by the GAO involves
the Department of Health Services, County of Los Angeles, LA
County. Between 1987 and 1993, LA County’s fiscal intermediary
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disallowed its claimed reimbursement for certain costs because,
again, of missing documentation. In this case, HCFA agreed to ac-
cept $28 million in satisfaction of more than $79 million in over-
payments. This agreement was reached in 1997.

The GAO’s findings raise serious questions about the three set-
tlements and the conduct of senior HCFA officials. Today, we will
attempt to seek the answers to a number of critical questions.

First, why did HCFA officials agree to these settlements in the
first place?

Second, why were the standard rules not followed? For example,
why did HCFA officials not seek the approval of the Department’s
own lawyers as well as the Department of Justice before compro-
misi(?)g multi-million dollar claims for only 36 percent of what was
owed?

Finally, did pressure from the individual then serving as the ad-
ministrator of HCFA cause settlements to be reached that were not
in the government’s best interest?

We will hear testimony this morning from the GAO’s Office of
Special Investigations, various HCFA officials involved in the set-
tlement negotiations, and former HCFA Administrator Bruce
Vladeck.

Finally, let me make clear the reasons why I am so concerned
about what appeared to be improper settlements that may have
cost the Medicare trust fund millions of dollars. As many health
care providers and my colleagues know, no one has fought harder
than I have to ensure that Medicare adequately reimburses our
hospitals and home health agencies for the essential services that
they provide to our Nation’s elderly. One of my highest priorities
last year was reversing excessive cuts in Medicare that were jeop-
ardizing the ability of numerous well-run home health agencies and
hospitals to care for our seniors and our disabled citizens. Thanks
to a bipartisan effort which involved Senator Thompson and Sen-
ator Levin, as well as myself, we were successful in restoring some
of these funds.

When HCFA enters into improper settlements involving millions
of dollars, it undermines the efforts of those of us advocating better
rates of reimbursement. It jeopardizes our ability to afford new and
better benefits for our senior citizens. It endangers the integrity
and fairness of the entire system and it further strains an already
shaky trust fund. For these reasons, I am extremely troubled by
the GAO’s findings.

I would now like to recognize the Ranking Minority Member,
Senator Levin, for his opening statement.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Madam Chairman. Today, we are
looking at how HCFA resolved cost reimbursement disputes in the
1990’s with respect to three of the largest health care providers in
the Medicare program. Each provider which is a subject of this
hearing today is a nonprofit institution providing health care serv-
ices in most cases to the poorest among us.

The issues involved in these settlements are complex and some
of them are legalistically challenging. The Department of Justice,
HCFA General Counsel, and the GAO have been wrestling with the
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application of the Federal Claims Collection Act for years. In doing
so, they have been trying to decide what is a claim, what is a debt,
what is a compromise versus a settlement, and so on. These are the
issues that lawyers and bureaucrats thrive on, and from all appear-
ances, it does not look like HCFA did a very good job of clarifying
these terms and applying them to the procedures required for set-
tling cost reimbursement disputes.

GAO argues that these settlements were improper because
HCFA “unilaterally chose not to obtain Justice Department ap-
proval of the settlements and ignored its own regulations and in-
ternal guidance,” arguing that under the Federal Claims Collection
Act, HCFA should have referred these settlements to the Justice
Department for approval. This finding of GAO gives short shrift to
the determination of the Department of Justice itself that settle-
ments of cost reimbursement disputes such as these are not subject
to the Federal Claims Collection Act and that in two of these cases,
there were no claims by the Federal Government or HCFA against
the providers. It was the opposite: The providers were seeking
money held by HCFA that they believed HCFA owed them. Now,
that is in two of the three cases, HCFA was holding money that
the providers claimed was owed to the providers.

GAO also argues that the settlements are improper because the
administrator’s participation in the settlement involving Health
and Hospitals Corporation of New York, or HHC, “raised conflict
of interest concerns” despite the lack of evidence, in my judgment,
that there was such a conflict. The only fact pointed to by the GAO
is that the administrator, Dr. Bruce Vladeck, had served as a vol-
unteer on the board of HHC prior to coming to HCFA about 3 years
before he was asked by the appointee of Mayor Giuliani to help
HCFA reach a settlement with HHC. I do not think that is a cov-
ered relationship or close to it within the meaning of the regula-
tions.

Nor does the GAO explain how it can assert, based on its review
of this case and without asking any of the providers for their opin-
ions on the settlements themselves, that “the providers were all
able to pay the entire overpayment amount, that,” in GAO’s words,
“HCFA would have prevailed if the matters were litigated.” How in
the name of fairness and completeness can the GAO reach those
conclusions without hearing from the providers about their views
of the substance of the settlements?

In fact, Madam Chairman, although given only a few hours to
read the report, a written statement from one of the providers, the
Visiting Nurses Service of New York, surely a highly respected en-
tity, was submitted to the Subcommittee, and the Visiting Nurses
Service has taken strong issue with the conclusions of GAO. For in-
stance, with respect to GAQ’s strongest conclusion, that “the settle-
ment agreement with HCFA would permit the Visiting Nurses
Service’s reimbursement for costs for which the Visiting Nurses
Service would not otherwise be entitled,” the Visiting Nurses Serv-
ice says, “This conclusory statement is extremely damaging and to-
tally inaccurate”—totally inaccurate.

How in the name of fairness and completeness can the GAO then
give us a conclusion that these claims were without merit, could
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not have been proven at litigation, without seeking the merit of
those claims from the providers, about the basis for their claims?

Now, the GAO report then goes well beyond criticizing HCFA for
doing a poor procedural job in this area. The GAO claims that the
three biggest settlements were “improper,” not only in the way they
were reached, but also with respect to the substance of the settle-
ments themselves. But again, they did not ask the providers for
their comment about the substance of the settlements.

Then the GAO said this. “It is unlikely that any of the providers
could have mounted strong defenses.” How on earth, without ask-
ing the providers for their defenses, could GAO fairly and objec-
tively conclude that it is unlikely that any of the providers could
have mounted strong defenses?

Now, when I asked my staff to do what the GAO had not done,
ask the providers for their opinions of the settlements, each pro-
vider stated that they perceived the settlements to be “hard
fought,” and involving the expected “give and take” necessary for
settling difficult cases. One provider, Health and Hospital Corpora-
tion of New York, told us, “GAO wanted to hear about what we got,
not what we gave up, and that is unfair.”

Finally, when you look through the list of all the 96 settlements
reviewed by the GAO, the percentages that HCFA actually received
of monies at issue in these three settlements are well within the
ballpark of the percentages received in the other 93 settlements.

So unlike their past work, including work for this Subcommittee
which I found on the whole to be thorough and careful, I believe
in this case the GAO unfairly omitted the other side of the settle-
ment story, that of the providers, as to the substance. I emphasize
“of the settlement,” because the GAO report goes far beyond evalu-
ating the procedures, and we will hear much of that this morning,
whether the procedures were proper or not. The GAO report goes
to the substance of those settlements.

Madam Chairman, I come to this issue as one who has fought
the HCFA bureaucracy over the years on numerous occasions on
behalf of health care providers in my home State. I have at least
two ongoing battles with HCFA right now because I have too often
experienced HCFA as a frustrating agency, slow to respond, unwill-
ing at times to make accommodations for the real-life situations of
our health care providers, bureaucratic, unwilling even to provide
information which is requested, much less other materials.

I believe it is not only the right, but the duty of the head of the
health care provider or a political official in an affected area to try
to get the attention of HCFA to address longstanding issues. I do
not think it is improper for the head of a health care provider to
pick up the phone and call the Administrator of HCFA to inform
the administrator of a serious financial claim being imposed by
HCFA on the provider which the provider thinks is unfair or inap-
propriate. That is what is supposed to happen.

Moreover, I am not concerned by the fact that the head of HCFA,
upon receiving such a phone call, would contact his assistant and
direct him to try to resolve the problems identified by the call. The
administrator would be remiss if he or she did not do that. But the
GAO report implies that there is something improper when that
happens.
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We are going to hear some confusing testimony today, conflicting
versions of what key people have said about the process in these
settlements. In the end, however, we are going to also have to deal
with GAO’s repeated inference that these three providers got more
than they should have when I do not believe the GAO ever asked
the providers for their side of that issue.

So, Madam Chairman, with those tasks facing us, with the con-
flicting testimony and the complicated policy questions at issue
here, the Subcommittee does indeed have its work cut out for us
this morning. Thank you.

Senator COLLINS. I am very pleased to now call on the Chairman
of the full Committee, Senator Thompson.

OPENING STATEMENT OF CHAIRMAN THOMPSON

Chairman THOMPSON. Thank you, Madam Chairman. Madam
Chairman, you have very ably brought out some very troubling
problems. They are a part of a larger problem.

Last November, I released a report by the General Accounting
Office that touted the amount of overpayments made by the Fed-
eral Government. I found out that only 14 programs in all of the
Federal Government even bothered to count their overpayments.
Even then, in just 14 programs, we found that in 1998, the Federal
Government made overpayments totalling $19 billion. Medicare ac-
counted for $12.6 billion of that number. In 1996, numbers are just
coming in, and it looks like overpayments in the Medicare program
rose by almost $1 billion. That is no surprise.

Every 2 years, GAO lists the programs in the government most
vulnerable to waste, fraud, and abuse. Medicare has been on GAQO’s
high-risk list since its inception. With overpayments in Medicare
now estimated at $13.5 billion, the problem is getting worse. In the
most recent reports from the Inspector General at the Department
of Health and Human Services, I have learned that Medicare is
paying millions of dollars for services provided to patients after
they have died.

So, as I say, unfortunately, what you have brought out here and
will be bringing out today is just a part of a larger problem, and
these matters that you have demonstrated, and the GAO I think
very ably has demonstrated, is not just procedural. We are talking
about millions of dollars here, $332 million that was settled for
$120 million. Obviously, after the facts, you can go back and pick
at the individual components and elements of any decision that is
made, any settlement that is made or not made, but if the merits
are so much in dispute and there are two such sides to this matter,
why was it done in such secrecy?

Why were procedures not followed? Why was this not approved
by the Department of Justice in these large amounts when their
practice and the law requires anything over $100,000 to be ap-
proved? Why was their own Office of General Counsel not involved
in just these three settlements? Only in these three, these three
huge settlements that constitute 66 percent of all Medicare over-
payment settlements since 1991, in only these three, their Office of
General Counsel was not involved. In fact, no government attorney
at all reviewed these matters. And why was pressure brought to



7

bear to get these settlements done and done in a way that appar-
ently would not see the light of day?

We will hear testimony as to whether or not this even fit the set-
tlement criteria. My understanding is a determination has to be
made by the people at HCFA as to whether or not it fits the settle-
ment criteria, whether or not the provider can pay, whether or not
HCFA could win, whether or not the cost of collection exceeds what
they would collect. These determinations have to be made. You do
not have to have a trial to determine whether or not they fit the
settlement criteria. These are determinations that HCFA has to
make based upon the information that they have, and that is the
determination that GAO in turn came in and made after the fact.

As I say, these are not just procedural matters. These are mat-
ters involving millions of dollars about which lower-level people in
these agencies made determinations in secret costing apparently
millions of dollars. As I said before, the most disturbing part of this
is it seems to be a part of an overall problem where billions of dol-
lars are going down the drain over at the Medicare program, bil-
lions of dollars that otherwise could be used for beneficiaries.

Thank you, Madam Chairman.

Senator COLLINS. Thank you, Senator Thompson.

The Subcommittee has received two statements that will be in-
cluded in the record. One is from the Visiting Nurses Service of
New York.1

The second statement is a letter from Congressman Rangel.?
Both will be included in the hearing record, as will other state-
ments that are received during the next 2 weeks.

I would now like to call forth our first panel of witnesses from
the General Accounting Office. Our first witness this morning is
Robert H. Hast, who is the Acting Assistant Comptroller General
of the Office of Special Investigations. Accompanying Mr. Hast this
morning is William Hamel, the Special Agent with GAQ’s Office of
Special Investigations, and Robert Murphy, the General Counsel
for GAO’s Office of General Counsel. These gentlemen will be testi-
fying regarding GAO’s 8-month investigation of HCFA’s process for
settling overpayment claims with Medicare providers.

I would first like to welcome all three of you this morning and
to thank you for GAO’s comprehensive, thorough and excellent
work on this investigation. The work is very much in keeping with
the tradition of GAO and this Subcommittee has a very long tradi-
tion of working very closely with the GAO.

Pursuant to Rule 6, all witnesses who testify before the Sub-
committee are required to be sworn in, so at this time, I would ask
that you stand and raise your right hand. Do you swear that the
testimony you are about to give to the Subcommittee will be the
truth, the whole truth, and nothing but the truth, so help you,
God?

Mr. Hasr. I do.

Mr. HAMEL. I do.

Mr. MurpHY. I do.

1See Exhibit No. 29 which appears in the Appendix on page 248.
2See Exhibit No. 27 which appears in the Appendix on page 245.
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Senator COLLINS. Thank you. Mr. Hast, I am going to ask you
to proceed with your statement.

TESTIMONY OF ROBERT H. HAST,! ACTING ASSISTANT COMP-
TROLLER GENERAL, OFFICE OF SPECIAL INVESTIGATIONS,
ACCOMPANIED BY WILLIAM D. HAMEL, SPECIAL AGENT, OF-
FICE OF SPECIAL INVESTIGATIONS, AND ROBERT P. MUR-
PHY, GENERAL COUNSEL, OFFICE OF GENERAL COUNSEL,
U.S. GENERAL ACCOUNTING OFFICE

Mr. HAST. Madam Chairman and Members of the Subcommittee,
thank you for inviting me here today to discuss the results of our
investigation into HCFA’s improper settlement of its three largest
Medicaid overpayments [sic], executed between 1991 and 1999. At
this time, I would like to introduce our other representatives seated
with me today. They are Special Agent William Hamel from my
staff and our General Counsel, Robert Murphy.

As you are aware, the depletion of the Medicare trust fund has
been the subject of significant scrutiny in recent years and we have
previously reported that fraudulent and abusive practices have
raised concerns about the program’s vulnerabilities. As recently as
March 15 of this year, we testified about HCFA’s financial manage-
ment and its need to further improve its controls and account-
ability to better ensure that improper payments are not made.
HCFA, which administers the Medicare program, is required to en-
sure that debts owed the program are paid. Historically, rather
than collect the entire debt, HCFA often enters into settlement
agreements with providers and accepts less than the full amount
owed.

Although we found nothing improper with 93 of the 96 settle-
ments for overpayments in excess of 5100,000 that HCFA provided
us, we did determine that HCFA acted improperly in settling its
three largest matters in 1995, 1996, and 1997. These three over-
payment matters totaled $332 million, or 66 percent of all Medicare
overpayment settlements for which HCFA provided us records.
HCFA agreed to accept $120 million of the $332 million in its set-
tlement of these matters.

The first of these three settlements was preceded by just 2
months by a large settlement that was referred to the Department
of Justice and Justice refused to allow HCFA to execute. We deter-
mined that then-HCFA Administrator Bruce Vladeck had directed
the three improper settlements be made and that he had a prior
professional association with two of the three providers just prior
to being appointed HCFA Administrator.

In the largest settlement, $155 million in overpayments to a hos-
pital that HCFA settled for $25 million, Mr. Vladeck had been on
the hospital’s board of directors, which raised conflict of interest
concerns. In this instance, we learned that Kevin Thurm, then
chief of staff to the HHS Secretary and current Deputy Secretary,
instructed Mr. Vladeck to inquire about the status of the overpay-
ments. As a result, Mr. Vladeck suggested to Mr. Charles Booth,
HCFA’s then-Director of Payment Policy who Mr. Vladeck had
tasked with making the settlement, that time was more important

1The prepared statement of Mr. Hast appears in the Appendix on page 69.
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than money and instructed him to move more quickly to settle, this
despite Mr. Booth’s protest to Mr. Vladeck that quickening the
process could cost HCFA an extra $8 million to $10 million.

Remarkably, despite this being HCFA’s largest settlement,
HCFA kept no records or documentation about the settlement, not
even a copy of the settlement agreement itself. We were fortunate
that the fiscal intermediary maintained records and furnished
them to us.

Mr. Vladeck also failed to disclose his affiliation with the other
provider, a home health care agency, on his financial disclosure
forms upon his appointment. We could not resolve these issues
given his refusal to meet with us.

HCFA’s regulations and internal guidance state that HCFA must
refer all settlements over $100,000 to the Department of Justice for
approval in accordance with the Federal Claims Collection Act.
Two months prior to initiating the first of these three improper set-
tlements, HCFA had been notified that a HCFA-proposed settle-
ment that was referred to Justice on another multi-million-dollar
overpayment was rejected by Justice. Mr. Booth, the official who
negotiated the three improper settlements, chose not to seek Jus-
tice approval or HCFA’s own Office of General Counsel review be-
cause he told us that he was concerned if he did the three large
settlements would go up in smoke as they were written. He also
told us that he knew that these settlements were not in the best
interest of the government.

Concerning the specifics surrounding the three settlements,
HCFA appears to have disregarded the permissible settlement cri-
teria established by regulation since evidence suggests that the
providers were all able to pay the entire overpayment amount, that
HCFA would have prevailed if the matters were litigated, and the
amount of recovery would have exceeded the cost of collecting the
multi-million-dollar debts.

In addition, the agreements were troubling for other reasons, as
they contained several questionable provisions. The terms of two of
the settlement agreements, which were to be kept confidential, per-
mit future provider reimbursement for costs for which they would
not otherwise be entitled. These provisions do not ensure that the
payments made are not improper in that they allow billing without
auditable recordkeeping. HCFA also waived interest and required
the refunding of interest already paid and permitted repayment in
installments for one of the agreements, despite contrary directions
in its internal guidance.

Mr. Booth disregarded the objections of knowledgeable HCFA
and fiscal intermediary officials who protested the settlements as
being bad precedents. Lastly, HCFA officials acted imprudently by
executing these settlement agreements which relinquished the gov-
ernment’s right to recover tens of millions of dollars without the
benefit of any legal counsel review.

Finally, we are disturbed that after we advised HCFA of our spe-
cific questions in advance about its collection of overpayment proc-
ess, such as how does HCFA define a claim, when does a claim be-
come a debt, who is HCFA’s appropriate agency official to deter-
mine a claim or the applicability of the Federal Claims Collection
Act to Medicare overpayments, that neither its Chief Financial Of-
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ficer, Michelle Snider, nor its Chief Counsel, Sheree Kanner, could
answer these questions. Even more troubling was that after these
interviews, we gave HCFA the opportunity to respond in writing to
these questions, yet its letter to us from the Deputy Administrator,
Michael Hash, was unresponsive to our questions.

The chronologies of the three improper settlement and our legal
analysis of the Federal Claims Collection Act to the Medicare pro-
gram can be found in the report we previously issued to you.

At this time, I would like to submit my statement for the record.
Madam Chairman, this completes my prepared statement. I would
be happy to respond to any questions you or other members of the
Subcommittee may have.

Senator COLLINS. Thank you very much for your statement, and
again, thank you for a thorough, well-documented report.

I am particularly troubled by four findings: First, that HCFA vio-
lated its own rules and regulations; second, that the agreements in-
cluded highly unusual secrecy provisions that were intended to pre-
vent anyone from finding out about these deals; third, that the Ad-
ministrator of HCFA at that time, Bruce Vladeck, pressured subor-
dinates to reach these agreements; and fourth, that the agreements
included provisions for special treatment that were not afforded to
other health care providers. So I would like to focus on those four
points in this first round of questioning.

Mr. Hamel, I want to direct this question to you. One of my chief
concerns, as I mentioned, is that HCFA appears to have cir-
cumvented its own regulations in approving these settlements. Can
you tell us if HCFA ever showed these three settlements to its own
lawyers in the Office of General Counsel?

Mr. HAMEL. No, they did not.

Senator COLLINS. And of the 96 settlements that you reviewed
data from 1991 through 1999, were there any other HCFA settle-
ments that were never shown to the Department’s own lawyers?

Mr. HAMEL. No.

Senator COLLINS. So these three settlements, which constituted
the three largest settlements during the past decade, were the only
ones that were not shown to HCFA’s lawyers or to the Department
of Justice, indeed, to any government lawyer, is that accurate?

Mr. HAMEL. That is correct.

Senator COLLINS. As part of your investigation, Mr. Hamel, I un-
derstand that you interviewed Charles Booth, who is the official
who negotiated the settlements, is that correct?

Mr. HAMEL. Yes, it is.

Senator COLLINS. Did Mr. Booth tell you that he knew at the
time that he negotiated the settlements of the requirement within
HCFA’s own rules to obtain the approval of the Office of General
Counsel and the Department of Justice?

Mr. HAMEL. Yes, he told us that.

Senator COLLINS. In explaining why he did not seek this ap-
proval, did Mr. Booth also tell you that if he had shown the three
agreements to the Department’s own lawyers or to the Department
of Justice, he feared that “the deals would go up in smoke?”

Mr. HAMEL. Yes.

Senator COLLINS. Is it also your testimony that Mr. Booth told
you that if the Department of Justice had objected to the settle-
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ments that he would be unable to satisfy Mr. Vladeck, who was
then the administrator?

Mr. HAMEL. Yes.

Senator COLLINS. And did he also tell you that he felt at the time
he negotiated the settlements that they were not in the best inter-
est of the Medicare trust fund?

Mr. HAMEL. I will clarify. He said that they were not in the best
interest of the government.

Senator COLLINS. They were not in the best interest of the gov-
ernment. Is it your conclusion that Mr. Booth agreed to the settle-
ments that he knew were not in the government’s best interest be-
cause of the pressure he was receiving from Mr. Vladeck?

Mr. HAMEL. That is the impression he gave us.

Senator COLLINS. Mr. Hamel, were you also told by another
HCFA official, Mr. Seubert, that giving HHC a waiver from the
supporting documentation requirement was “unique and set a ter-
rible precedent”?

Mr. HAMEL. Yes.

Senator COLLINS. And were you also told by an employee of
Medicare Empire Services, which I understand was the fiscal inter-
mediary for HHC, that he was not happy that HCFA had excluded
HHC from having to document is bad debt costs?

Mr. HAMEL. Yes.

Senator COLLINS. Did he also express the concern that an excep-
tion was being made and that HCFA was holding other providers
to a different standard?

Mr. HAMEL. Yes.

Senator COLLINS. Mr. Murphy, it is my understanding that you
are the General Counsel of GAO, is that correct?

Mr. MUrPHY. I am.

Senator COLLINS. I find it very troubling that secrecy provisions
were included in these three agreements. Are they not public
claims and would they not usually be subject to the Freedom of In-
formation Act?

Mr. MurpPHY. Normally they would, Madam Chairman.

Senator COLLINS. Did the GAO discover why HCFA and the pro-
viders wanted to keep these claims secret? If you are not the appro-
priate person to answer that, Mr. Hast or Mr. Hamel maybe?

Mr. HAST. Yes. They felt that if they did not keep them secret,
g: n;ay set a bad precedent. Other providers would want the same

eal.

Senator COLLINS. So the concern was that because there were
some unusual provisions in these agreements giving special treat-
ment to these three providers that would not be available to other
providers, if that became known, then other hospitals and other
home health agencies might cite this as a precedent in settling
their own disputes with HCFA, is that fair?

Mr. HAST. Yes, I would say that is fair.

Senator COLLINS. Related to that issue and one of the most dis-
turbing findings of the report, which is really chock-full of dis-
turbing findings, is that two of the settlements actually permit pro-
viders to be reimbursed for future costs regardless of whether or
not there are documents to support those costs, is that correct, Mr.
Hamel?
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Mr. HAMEL. Yes.

Senator COLLINS. Now, I do not understand how that can be. Is
HCFA actually going to pay claims for which there is no docu-
mentation, Mr. Hamel?

Mr. HAMEL. Yes.

Senator COLLINS. So in two of these agreements, HCFA has
agreed to pay money out of the Medicare trust fund even if there
is no supporting documentation to prove that the services were pro-
vided, is that correct?

Mr. HAMEL. That is correct.

Senator COLLINS. Did the fiscal intermediaries find those provi-
sions troubling, Mr. Hamel?

Mr. HAMEL. Yes.

Senator COLLINS. Could you tell us of the concerns that they ex-
pressed?

Mr. HAMEL. They were concerned in one instance that, again, as
Mr. Hast had said, that other providers who were similarly situ-
ated would want to request the same particular benefit that that
provider had received. In the other instance, Empire had expressed
to us concerns that they have to deal with many providers and hold
them to a standard of providing documentation and that they also
have to deal with providers who are similarly situated, potentially
have cost disallowances, and they feel uncomfortable lying to them,
telling them, well, we have to hold everybody to the same standard.

Senator COLLINS. Are you aware of any other provider elsewhere
in the country that is receiving this kind of special treatment from
HCFA in which they are allowed to be reimbursed for future costs
and Xet they do not have to prove that they actually incurred the
costs?

Mr. HAMEL. No.

Senator COLLINS. Mr. Murphy, the General Accounting Office re-
port raises an issue of whether conflicts of interest, either actual
ones or an appearance of a conflict, may have been a factor in the
settlement of these cases. Could you please elaborate on what
brought forth the conflict of interest issue?

Mr. MurpHY. Well, our OSI investigators came to the Office of
General Counsel and asked whether, because the then-head of
HCFA, Mr. Vladeck, had at one time been a director of one of the
providers, whether that presented a legal problem from the view-
point of the government’s ethics rules, and so that is how we got
involved in it.

The bottom line is that with respect to a black letter violation,
there is not one here. Mr. Vladeck had not been a director of the
provider for 3 years. The issue is whether under the regulations
promulgated by the Office of Government Ethics he should have
raised the issue and consulted with the ethics officer in HCFA. The
provision reads that an employee who is concerned that their deal-
ings would raise a question regarding their impartiality, then they
should consult with the ethics officer.

In our view, even though he had not been a director for several
years, this would have raised an issue of his impartiality and he
should have consulted.

Senator COLLINS. Mr. Vladeck, it is my understanding, served as
a director of HHC up almost to the point that he became the HCFA
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Administrator. I believe he resigned as a director the month before
he was confirmed, is that correct?

Mr. MurpHY. That is right. He resigned in April 1994. He had
been a director, I believe, for 2 years prior to that.

Senator COLLINS. So in your judgment, given his previous rela-
tionship as a director of HHC and the magnitude of the money in-
volved, it would have been prudent for him to seek advice from the
agency ethics officer as to whether or not he had an appearance of
a conflict of interest and should have recused himself?

Mr. MURPHY. I agree with your terminology. It would have been
prudent for him to have done so.

Senator COLLINS. I will be asking Mr. Vladeck whether he did so.
If he did not do so, does it cast a further shadow on the impar-
tiality of this decision, given that the rules were circumvented?

Mr. MURrPHY. Well, I think these provisions of the government
ethics rules really go to the confidence of the public in public serv-
ants. Any time public servants act in ways that raise questions
about their impartiality, it seems to me that the underlying pur-
pose of the rules is being constrained.

Senator COLLINS. Mr. Hast, the attorney for Mr. Vladeck yester-
day sent me a letter that raises an issue about the propriety of Mr.
Hamel’s involvement in this investigation given work that he had
done on this investigation in a previous capacity with the Office of
the Inspector General. Were you aware of that concern and could
you comment to us on what actions you took?

Mr. HAST. Yes, I am aware of that concern. When we hired Mr.
Hamel approximately a year and a half ago at the Office of Special
Investigations, we just sat down and discussed our health care pro-
gram in our office, and one of the things that Mr. Hamel told me
is because of prior investigations he had done with the HHS IG,
he had questions as to how HCFA acted in making large settle-
ments. Because of that, we had a meeting with the HHS IG and
her staff and discussed large HCFA settlements and they said that
they had not investigated any other than the very single settlement
that Mr. Hamel had been involved in and they had never gone to
HCFA and asked them about all of their settlements and that they
did not have it in their work plan for this year and that they saw
no reason that Mr. Hamel could not participate in an investigation
based on the work he had done.

We then went to the Department of Justice and discussed his
prior involvement in work with the Department of Justice when he
was with the HHS IG. The Department of Justice and the judicial
district in which he worked both said that as long as he followed
certain guidelines, there would be no problem in him participating
in the investigations.

We then proceeded to discuss this with your staff, and I know
that your staff has discussed it with Senate counsel and it was de-
termined that we would be able to proceed, and I feel that we have
fulfilled all our obligations to have Mr. Hamel conduct this inves-
tigation and I am very, very comfortable with how we handled it.

Senator COLLINS. Thank you. Senator Levin.

Senator LEVIN. Thank you, Madam Chairman.

Mr. Hast, you say in your report that “HCFA would have pre-
vailed if the matters were litigated.” Later on in the report, you say
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“it is unlikely that any of the providers could have mounted strong
defenses.” Those are sweeping conclusions on the substance. Your
office told us that when you talked to the providers about these set-
tlements, you asked only about the process, not about the sub-
stance. In fact, one provider told us “GAO wanted to hear about
what we got, not about what we gave up, and that is unfair.”

Now, how could you make those conclusions that it is unlikely
that any of the providers could have mounted strong defenses with-
out talking to the providers about their views of the substance of
the settlements, giving them a chance to tell you why they thought
this money was owing to them?

Mr. HAST. When we discussed the settlements with the pro-
viders, there was a give and take and the providers did talk about
their feelings on the settlements. Our analysis of why we felt they
could not prevail is based on what the fiscal intermediary said,
what the other HCFA individuals told us, and what the providers
told us. In discussing this with our legal counsel, our analysis of
that is that it was not likely that they could have prevailed.

Senator LEVIN. Did you put into your report their arguments on
the substance?

Mr. HAST. No, we did not.

Senator LEVIN. I want to read you something that the Visiting
Nurses wrote us. Now, they only had a few hours to review this
report. “The Visiting Nurses Service of New York”—I think you
would agree, this is a reputable organization?

Mr. HAST. Yes.

Senator LEVIN. “—is extremely distressed about the March 2000
GAO report. As part of its attack against the Health Care Financ-
ing Administration, its allegedly inappropriate settlement of dis-
putes with three providers, inaccurate and very damaging state-
ments are made in the report about the behavior of the Visiting
Nurses Service,” and then it says, “This statement seeks to correct
some of the most egregious and inaccurate allegations in the re-
port.”

Jumping down to page 2, and I think the Chairman has put this
report in the record, this statement of the Visiting Nurse Service
of New York, page 2, “Contrary to the implication in the GAO re-
port, the difference in length between Medicare and non-Medicare
visits does not make it inappropriate for VNS to include such visits
in its cost report. We resent and take issue with the implication in
the report that the settlement agreement with HCFA would permit
provider reimbursement for costs for which the provider would not
otherwise be entitled. This conclusory statement is extremely dam-
aging and totally inaccurate.”

Now, you have given us a report in which you say that they are
not entitled to this, that they in their settlement obtained some-
thing that they were not entitled to receive. They, a highly rep-
utable outfit, say that that is totally inaccurate, and then they go
on and they say this is unfair and it is untrue and they say why
they were entitled to this outcome. This is their position on the
substance, and yet not one word do we get from the Visiting
Nurses Service giving their side of the story in the GAO report. In-
stead, we have your conclusion that they would not have prevailed,
basing that on the fiscal intermediary of HCFA, which of course
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takes the same position that HCFA would have taken and HCFA
was arguing.

Now, I must tell you, I think that that failure to give to this Sub-
committee VNS’s argument on the substance as to why they believe
they had a good case is unfair. I think it omits one side of the
story; it fails to give us the arguments that they make so that we
can see whether or not your conclusion, and after all, you base a
great deal of your conclusion on a sub-conclusion that they would
not have prevailed, and yet their argument as to why their case
was meritorious is not even presented to us by the GAO. Why did
you not ask them for the substance of their argument and why did
you not put the substance of their argument in your report?

Mr. HasT. I think in the interview process, we discussed the sub-
stance of their argument, but I would like to point out that they
requested the settlement. They are the ones that made phone calls
to the Director of HCFA asking for the settlement. They were not
interested in litigating. They wanted to settle prior to getting into
litigation. Mr. Hamel may have a little bit more on the discussion
of the substance.

Mr. HAMEL. Well, on the substance, we had substantial docu-
mentation maintained by HCFA and the fiscal intermediary on
what VNS’s arguments were for why they felt what they did was
acceptable. We interviewed them. We heard what they believed
was their case. But at the end of the day, they chose not to bring
this case forward to the Provider Reimbursement Review Board.
Instead, they chose to ask for a settlement.

Senator LEVIN. Are you suggesting that people who propose that
a claim be settled do not believe that they have a legitimate claim?

Mr. HAMEL. We did not suggest that they did not have a legiti-
mate claim.

Senator LEVIN. Did you not tell our staff that you did not ask the
providers about the substance of the settlements, only the process?
Is that correct, that that is what you told our staff?

l\f/[fy HAMEL. I probably did say something to that effect to your
staff.

Senator LEVIN. And yet, you concluded in your report that they
would have lost on the substance. Even though you did not ask
them about their arguments on the substance, you did not present
to this Committee their arguments on the substance, you concluded
that they would have lost the case on the substance. I find that,
frankly, startling. I find it a failure on the part of the GAO to give
us the side of the story of the providers here. That is a critical part
of the story.

The process issues are important, by the way. I know we are
going to be going into the process issues, and we should. But to
suggest, to find, as you found in your report, that they would have
lost this case without asking them about the merits of their case,
without presenting to us what those arguments are, it seems to me
is one side of the story and there is a very important other side
of the story.

We have two other providers, legitimate groups of hospitals, nu-
merous hospitals, negotiating for years with millions and millions
of dollars at stake relative to their survival financially with mil-
lions of cases, patients, pieces of paper who would come into them,
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and yet the providers are not asked, why is it you thought you
were entitled to this? They were not asked, nor were we told their
position. Instead, we are given a conclusion, that GAO thinks they
would have lost on the merits. Therefore, these settlements are im-
proper. I think that is wrong. I do not think it is consistent with
what the GAO has done over the years.

Now, let me ask you some questions, Mr. Hast. Did you conclude
that Mr. Vladeck did anything illegal?

Mr. HAsT. No.

Senator LEVIN. Did you conclude that Dr. Vladeck did anything
criminal?

Mr. HAST. No.

Senator LEVIN. You have also suggested that Dr. Vladeck would
not talk to you, that you invited him in and he would not talk to
you. His attorney, Dr. Vladeck’s attorney, wrote a letter to the
Committee saying that in October of last year, he notified Majority
counsel that Dr. Vladeck was available for an interview—this is
long before your report was completed—and he was told, and this
is what he represents to us, I do not know if he was or not, that
the train had left the station, that the GAO already was preparing
a report.

Now, why would you not take up Dr. Vladeck’s offer to talk to
him since this was October 1999 and since there was apparently
a grand jury proceeding? His attorney wanted that to be completed,
as I understand it. It was completed and then he said, OK, we
would be happy to have Dr. Vladeck talk to you, and yet you did
not take up that offer, and yet conclude repeatedly that his failure
to talk to you led to some kind of a negative implication. Why did
you not talk to him last October?

Mr. HAST. Between the middle of July and the middle of October,
we contacted his attorney 15 times. On several of those occasions,
his attorney told us he would set up an interview. The interview
was set up. Two weeks would pass. At the 11th hour, he would can-
cel the interview. That happened on numerous occasions. We asked
the Committee to intercede to see if they could get him to come in.
The Committee interceded. We continued with negotiations back
and forth suggesting he would cooperate and be interviewed and
then having him at the last minute decide not to. It appeared to
be a delaying tactic.

We also made an offer to Mr. Vladeck because of his concern
about the prior case that was a grand jury matter that we would
ask absolutely no questions about that settlement. We would just
interview him on the other two settlements that surfaced after-
wards. He did not come in on that offer.

We had to process the report. We had a deadline to present it
to the Committee. We gave him a final offer as to when we were
able to interview him. The letter saying that he was available did
not make it so. As we know, he did not really come in until a cou-
ple days before this hearing, and those were continuing negotia-
tions with the Committee.

Senator LEVIN. So, basically, you disagree, then, with his law-
yer’s letter that he in October of last year made a clear offer to
come in and talk to you?

Mr. HAST. T had no confidence that was a good faith offer.
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Senator LEVIN. All right. Now, Mr. Murphy, I am puzzled by
your conclusion on the conflicts of interest matter, and I want to
read from the letter of the HCFA ethics official to the OGE con-
firming an element of Dr. Vladeck’s ethics agreement, and here is
the relevant paragraph.

Senator COLLINS. Senator Levin, I am going to ask you to finish
with that question so that we can go on to Senator Thompson.

Senator LEVIN. I am sorry. I did not notice. I will pick that up
next round. Thank you.

Senator COLLINS. Senator Thompson.

Chairman THOMPSON. Thank you very much, Madam Chairman.

Could you explain a little bit about how the initial determination
was made that these monies were owed by these providers? Were
these initial determinations made by the so-called fiscal inter-
mediaries?

Mr. HAMEL. Yes.

Chairman THOMPSON. Such as Blue Cross-Blue Shield? Do you
know who the intermediaries were in these cases?

Mr. HAMEL. Yes. United Government Services, which is a part of
Blue Cross of Wisconsin, handles Visiting Nurse Service of New
York. Empire Blue Cross handles New York City Health and Hos-
pitals. And Blue Cross of California takes care of LA County.

Chairman THOMPSON. All right, and what do they do? Do they
go in and do an audit as such or how do they make the determina-
tion that these monies are owed by these providers?

Mr. HAMEL. Every year, the providers submit a cost report which
sets forth the basis for their reimbursement, and every year, the
fiscal intermediary conducts an audit of that cost report and then
determines, much like a tax return, sometimes there is money
owing back and sometimes there is money owing to. That audit
sets forth usually the basis of an overpayment. They are given a
notice of program reimbursement, which is like a bill, which says
you have to liquidate your debt, and providers have 180 days to file
an appeal before the Provider Reimbursement Review Board if they
contest it.

Chairman THOMPSON. Do you have any history with regard to
these fiscal intermediaries in terms of whether or not their assess-
ments usually hold up or bear out or are challenged or overturned
or can you generalize in any way with any degree of accuracy with
regard to the reliability of these fiscal intermediaries?

Mr. HAMEL. No. We have never done any review work in that
area.

Chairman THOMPSON. Is part of your determination concerning
the collectibility of this based upon the analysis of the fiscal inter-
mediaries?

Mr. HAMEL. More so of also the HCFA officials in the regions.

Chairman THOMPSON. All right. So these were not your unilat-
eral determinations. As I understand it, you have to determine, or
HCFA has to determine whether or not a particular claim fits the
settlement criteria. Some do not even fit the settlement criteria and
you cannot settle. One of the criteria for settlement is whether or
not the provider can pay the claim, is that right?

Mr. HAMEL. That is correct.
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Chairman THOMPSON. And one is whether or not HCFA would
probably win, and another is whether it would cost more to collect
than you might recover. Those are things that HCFA has to make
a determination on before it can even fit a settlement criteria, is
that right?

Mr. HAMEL. That is correct.

Chairman THOMPSON. Is that what you relied upon in making
your determination?

Mr. MURPHY. Senator, if I could follow up——

Chairman THOMPSON. Yes, go ahead.

Mr. MURPHY [continuing]. Because one of the things, there was
a dialogue between the Office of Special Investigations and the law-
yers in GAO. We do not know whether, if this were litigated, and
we do not even know whether at the review board that HCFA has,
whether the providers would have prevailed or not. In the end, we
do not know whether this was fair or not, as Senator Levin has
pointed out earlier.

What we do know is that there are internal controls imposed by
the Social Security Act, by the HCFA regulations and guidelines,
and by the Claims Collection Act that are designed to assure the
American public that decisions are not made arbitrarily, that they
are made in accordance with the law and the regulations as writ-
ten, and it was those internal controls that we found were not fol-
lowed. So in the end, nobody knows whether these were fair or
whether they were legal or not, and the reason is that the process
was not followed.

Now, what we found was that the fiscal intermediaries and
HCFA officials pointed out that the providers had not given us doc-
umentation that would substantiate their claims. Based upon that
and based upon their opinion, we offered the view that they were
unlikely to have mounted strong defenses. But in the end, we do
not know what the litigation risk was because HCFA did not assess
it.

Chairman THOMPSON. That appears to be a reasonable conclu-
sion on your part. You are not obligated to go in and retry the case
and give us 600 pages of the merits and the arguments that the
lawyers make back and forth. What we are interested in here, es-
sentially, is the operational of governmental agencies.

Mr. MurpHY. That is right. We were not looking at the
providers——

Chairman THOMPSON. That is what you are——

Mr. MURPHY [continuing]. To see whether their claims were
valid. We were looking at HCFA officials and what they did.

Chairman THOMPSON. With regard to this and these settlements,
two of the settlement agreements, as has been pointed out, per-
mitted the providers to obtain reimbursement for future costs that
are not otherwise compensable under the Medicare program. HCFA
also waived interest on the claims and permitted repayment in in-
stallments for one of the agreement despite contrary directions in
its internal guidance, is that correct?

Mr. MurpHY. That is correct.

Mr. HAST. In fact, Senator, the president of that home health
care agency requested the secrecy agreement, according to Mr.
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Booth, because they were worried about bad publicity had that
agreement been made public.

Chairman THOMPSON. You say two of the settlements permitted
the providers to obtain reimbursement for future costs that you al-
ready said would not be documented. Those were the two New
York provider, is that correct?

Mr. HAST. Yes.

Chairman THOMPSON. And I noticed here, we have been talking
in round numbers, but the New York City Health and Hospital
Corporation, the HHC that Dr. Vladeck was associated with before
he went to HCFA, that claim was for $155 million and was settled
for $25 million.

Mr. HasT. That is correct.

Chairman THOMPSON. Is that correct?

Mr. HAST. That is correct.

Chairman THOMPSON. And in the agreement with VNS, that is
the Visiting Nurse Service in New York, HCFA allowed VNS to add
a specified number of hours to its Medicare average for all future
years regardless of the number of hours that services were actually
rendered, is that correct?

Mr. HAST. That is correct.

Chairman THOMPSON. And in the agreement with HHC, HCFA
allowed HHC to continue to bill for bad debts without any docu-
mentation to support those costs, is that correct?

Mr. HasT. That is correct.

Chairman THOMPSON. And in the case of LA County, HCFA did
not require LA County to meet recordkeeping requirements gen-
erally required by Medicare?

Mr. HAMEL. Well, they did not specifically say in the agreement
that you do not have to, unlike the New York City Health and Hos-
pitals agreement. However, HCFA officials in the regional office
had complained that LA County had been “a problem child” for
them in their oversight and that they wanted a provision in the
settlement that would ensure or at least guarantee that LA County
would try to meet those requirements, and they did not get that.

Chairman THOMPSON. In the 96 settlements you reviewed, how
many included the kind of provisions referenced in the settlement
agreements I mentioned?

Mr. HAST. None of the other ones.

Chairman THOMPSON. And these three settlement agreements
constituted 66 percent of all Medicare overpayment settlements
since 19917

Mr. HasT. That is correct.

Chairman THOMPSON. Neither of these three agreements were
approved by the Department of Justice?

Mr. HasT. That is correct.

Chairman THOMPSON. Neither of these three agreements was ap-
proved even by the Office of General Counsel within HCFA?

Mr. HAST. Not even reviewed by the Office of General Counsel
in HCFA.

Chairman THOMPSON. Neither of these three agreements was re-
viewed by any government attorney at any time?

Mr. HAST. That is correct.

Chairman THOMPSON. I believe that is all.
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Senator COLLINS. Thank you, Senator Thompson. Senator Dur-
bin.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Madam Chair, and I would like to
ask that my opening remarks be made a part of the record.

Senator COLLINS. Without objection.

Senator DURBIN. Thank you.

[The prepared opening statement of Senator Durbin follows:]

PREPARED OPENING STATEMENT OF SENATOR DURBIN

Madam Chairman and Senator Levin, thank you. I appreciate the opportunity to
join you today. I have supported your continuing efforts, Chairman Collins, to exam-
ine weaknesses in the Medicare program which threaten the integrity of this critical
safety valve that ensures the delivery of health care to 39 million seniors and dis-
abled individuals in our country—a program which paid out $169.5 billion last year.
Under your leadership over the last 3 years, this Subcommittee has undertaken sev-
eral important inquiries into various deficiencies in how the program operates which
make it susceptible to fraud and abuse and to explore solutions to address these
problems.

Earlier this month, the HHS Inspector General released new figures about Medi-
care program losses—funds wasted through fraud, mistakes and other problems. In
1999, such losses inched up to $13.5 billion after falling for 2 consecutive years.
Nearly 8 cents out of every dollar paid by Medicare last year was wasted. The pro-
gram paid out $169.5 billion last year. In 1998, the program lost 7 cents on every
dollar, or about $12.6 billion. In 1996, the first year the comprehensive Medicare
audit was done, overpayments accounted for 14 cents of every dollar spent, or $23
billion. In 1997, 11 cents on the dollar, or $20 billion, was lost.

I applaud the continued success of Operation Restore Trust, an effective anti-
fraud program launched by President Clinton and one of our witnesses today, Dr.
Bruce Vladeck when he was at HCFA’s helm. When the results of the first com-
prehensive audit of 1996 payments was published, Dr. Vladeck explained how
HCFA worked shoulder to shoulder with the auditors and welcomed their findings
as a roadmap for further improvements. In a USA Today article Dr. Vladeck then
wrote, “In its 31 years, Medicare has vastly improved the health and welfare of sen-
iors and disabled citizens. We are the world’s largest health-care insurer, processing
800 million claims a year at a far lower administrative cost than any private com-
pany. But only in the last 5 years have modern accounting principles and the stand-
ards that go with them been applied—making Medicare run more like a business.”

Today’s hearing takes a somewhat different tack than some of our previous in-
quiries, focusing attention on some of the complexities in how this massive program
interacts financially with those who provide and deliver health care services to pro-
gram beneficiaries.

I have reviewed GAO’s Report to be released today and the written statements
submitted by those who have been invited to testify. GAO’s report raises some par-
ticular issues about the processes involved in recovering overpayments. I certainly
hope today’s forum will be an opportunity to hear fully from witnesses and put these
issues in context and proper perspective. I wish to associate myself with the con-
cerns outlined in the opening remarks of Senator Levin. I am troubled that the pro-
viders in the cases examined are not here to present their perspectives. I am par-
ticularly concerned that some of GAQ’s assertions and conclusions may convey mis-
taken or inaccurate impressions about the propriety of what actually occurred in
these cases and about what happens in the routine administrative cost adjustment
procedures used in the course of dispensing Federal funds to providers and recoup-
ing overpayment amounts when such are identified.

I hope we can create a clear, accurate, and fair record today and, as a result, ex-
amine whether there are any bases for seeking legislative changes or other correc-
tive steps to clarify any legal ambiguities in collecting amounts owed to the govern-
ment and to improve the processes for prompt recovery of overpayments. Above all,
we must ensure that the vital reputation of the Medicare program remains strong
and untarnished.

I welcome and look forward to hearing from the panelists.
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Senator DURBIN. I would like to ask as a preliminary question,
Mr. Murphy, you are General Counsel at GAO, so I am assuming
correctly you are an attorney. Mr. Hast and Mr. Hamel, are either
of you attorneys?

Mr. HAMEL. No, sir.

Mr. HAsT. No.

Senator DURBIN. The reason I ask that is that I found really
troubling the line of questioning which my colleague, Senator
Levin, has raised. This report is unusual, and I have seen scores
or maybe hundreds of GAO reports, particularly in that it focuses
on that three largest Medicare overpayment settlements were im-
proper, and yet questioning by Senator Levin has led me to con-
clude that you are not being as forthcoming as you should in terms
of the GAO efforts to fully investigate the merits of these claims
before drawing some rather sweeping conclusions as to whether or
not they were improper.

There is an instruction given in courts of law across America
which says that the jury may take into consideration the failure of
the moving party or prosecutor to either call a witness or to bring
forward testimony, and the jury may conclude that if they have not
called such a witness or elicited such testimony, that it is likely
that that testimony or witness would not have helped the govern-
ment, would not have helped the movant.

I find it interesting that not only did you not question the sub-
stance of the agreements and settlements that are the reason for
your investigation, but that we are not calling any of those parties
today before this Committee to talk about whether or not this was,
in fact, fair or proper. How can you draw conclusions as sweeping
as saying that had these matters been litigated—let me quote di-
rectly—“Providers were all able to pay the entire overpayment
amount. HCFA would have prevailed if the matters were litigated.
The amount of recovery would have exceeded the cost of collecting
each of these multi-million-dollar debts”—if you, in fact, did not get
into the substance of the claims that were before you?

Mr. Hast. Well, I think we did get into the substance of the
claim, and I would like to just clarify a little bit. When we talk
about improper settlements, we are talking about the lack of inter-
nal controls by HCFA or following their own internal controls
caused these settlements to be made by HCFA improperly, not
talking about what the hospitals or the home health care agency
did, but the improperness of the settlements is the failure of HCFA
t(l) follow its own internal guidance in how they settled the
claim

Senator DURBIN. Oh, but that is not what you say.

Mr. HAST. Let me

Sdenator DURBIN. I will let you finish, but that is not what you
said.

Mr. HAST. I will go to the second part of it, also. When we talk
about litigation risk and we talk about the fact that we believe
they would prevail, when we spoke to the health care providers,
they basically gave no excuses. Their excuse for not being able to
keep documentation is there is just too much of it. We cannot do
it. I mean, they did not come up with reasons that we found to be
credible.
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When we said that we believe they are able to pay the entire
amount, in two of them, HCFA had already withheld the money,
so they had the money. If they did not give it back, they had been
paid in full by those two providers. The home health care agency
had set up a reserve of about two-thirds of the money, $56 million,
so most of the money to pay it back was either already in HCFA’s
hands and they would not have had to return it, or it was in the
health care

Senator DURBIN. Mr. Hast, following procedural guidelines is one
thing. Going to the substance, and you have raised some questions
which I would bet we could have 2 days of hearings with any one
of these parties over, whether they had an ability to pay, whether
there were underpayments by HCFA that might have been claimed
as set-offs. This could go on for a long time. It is a lot of money.
One of these cases was pending over 11 years, if I am not mis-
taken, before HCFA.

And what you have found are, as I can conclude here, three tech-
nical and procedural questions which are raised by GAO in their
report, and, therefore, you have concluded that had you taken this
to court, the government would have won, in your words, if liti-
gated, the government would have succeeded. I just find that very
troubling, to reach those conclusions.

This is the Sherlock Holmes barking dog. This dog is nowhere to
be found, neither in your investigation nor in this Committee hear-
ing, and for you to reach these conclusions and to really cast a
shadow over the efforts of Mr. Vladeck as well as career employees
at HCFA I think goes a little bit beyond what the GAO has done
in any report that I have seen.

Let me ask Mr. Hamel this question. Mr. Hamel, this has really
become kind of a personal crusade for you, as I gather. First, you
worked on this case with the Department of Health and Human
Services, is that correct?

Mr. HAMEL. First of all, it has not been a crusade. Second of all,
there was only one matter which I did have an affiliation with of
the three.

Senator DURBIN. But did you not work on this first with the De-
partment of Health and Human Services?

Mr. HAMEL. Well, I take exception to the matter as if GAO’s mat-
ter was all three combined. I worked on one of the three matters.

Senator DURBIN. Let us stick with that one. Did you not work on
that case with the Department of Health and Human Services?

Mr. HAMEL. Absolutely.

Senator DURBIN. And then you took the same case over to the
U.S. Attorney’s Office in their investigation, is that correct?

Mr. HAMEL. I am not going to comment on that.

Senator DURBIN. Excuse me?

Mr. HAMEL. I cannot comment on that matter. I can talk about
the Inspector General’s work, but I cannot comment on matters in-
volving the U.S. Attorney’s Office.

Mr. MURPHY. Senator, I think he is referring to Rule 6(e) in the
Rules of Criminal Procedure and his ability to discuss grand jury
matters because of that rule.

Senator DURBIN. OK. Well, I am going to ask Madam Chair,
then, that we make as part of the record here a letter from March




23

27, the year 2000, sent, I believe, to both the Chairman and Sen-
ator Levin, and it was sent by the attorney who represented Mr.
Vladeck, I hope I pronounce his name correctly, Robert Anello with
a New York law firm, Morvillo, Abramowitz. The only reason I
make this part of the record, or ask that it be made part of the
record, is it states clearly that Mr. Hamel was involved in the in-
vestigation of this case with the U.S. Attorney’s Office for the
Southern District of New York, and if he does not want to comment
for whatever reason, that is entirely his prerogative. But I would
ask that this be part of the record.

Senator COLLINS. Senator Levin [sic], it has already been marked
as an exhibit and will be included in the record.!

Senator DURBIN. Then not commenting on whether or not you
would confirm or deny what has been said here by this attorney,
you pursued this case again with the General Accounting Office, is
that correct?

Mr. HAMEL. A portion of it, yes.

Senator DURBIN. OK. Let me ask you this. Are you an attorney?

Mr. HAMEL. No.

Senator DURBIN. I will ask Mr. Murphy then, as an attorney, if
you were representing a client before a grand jury and you were
asked to submit to an investigation by the GAO while that inves-
tigation was underway with the grand jury, would you have any
second thoughts about testifying before the GAO while there was
a pending grand jury investigation?

Mr. MURPHY. There is no doubt in my mind that I would not
want my client testifying in front of GAO.

Senator DURBIN. Neither would I, and I think that is one of the
reasons Mr. Vladeck did not, and to use this against him at this
point, suggesting that there was something untoward or suspicious,
I think is wrong. I think it also should be a matter of record, as
noted—Ilet us assume for the record that it is true, we can ask you
for your own comments—that in October 1999, Mr. Vladeck’s attor-
ney let the GAO know that he was available if they wanted to ask
questions and was told, and I quote here from the letter, “the train
had left the station.” The GAO did not want to hear him. Is that
correct? Mr. Hast, do you know?

Mr. HAST. I think I commented before that we had given him a
deadline at which time our report was going to be written. By that
time, he was negotiating with the Committee and the Committee
had told us they would continue to try to interview Mr. Vladeck,
which they did, but that we would close out our report with the in-
formation we had at that time. But the investigation by the Com-
mittee was ongoing. They continued to negotiate with Mr. Vladeck
and we would not have been able to write our report until last
Thursday had we waited until the time that they finally produced
Mr. Vladeck to give any type of deposition.

Senator DURBIN. So you had a publication deadline that you were
faced with?

Mr. HAST. Yes.

Senator DURBIN. And you have heard Mr. Murphy’s testimony
here that, as an attorney, he would not have suggested to Mr.

1See Exhibit No. 19 which appears in the Appendix on page 124.
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Vladeck to submit to the GAO questioning if there was a case
pending before a grand jury. I am just asking, based on that, the
suggestion that he was uncooperative by not speaking to the GAO
really does not tell the whole story, does it?

Mr. HasT. I would stand by that on two out of the three. I under-
stand that in the one, which I think he knew was already closed,
to be perfectly honest with you, but on the other two that had only
surfaced through the GAO investigation, there was no pending in-
vestigation by the Department of Justice and I could see no reason
for him as a former public official not to explain to us his actions
in those two settlements.

Senator DURBIN. Can I ask you one other question? You say in
your report that you conducted your investigation from May
through December 1999, and if Mr. Vladeck’s attorney agreed that
he was willing to provide information to the GAO in October 1999,
apparently that was before you had concluded your investigation.

Mr. HAST. Our investigation concludes once we have finished our
vetting process, which as I am sure you know takes a period of
time. That period from October to November was moving it through
the GAO process.

Senator DURBIN. So you were moving through your internal pro-
cedural process——

Mr. HAST. Yes.

Senator DURBIN [continuing]. But again, your procedural process,
I do not think, should go to the question of the substance of this
issue. I think Mr. Vladeck did the prudent thing. As an attorney,
that is what I would have advised him to do, and to suggest that
he was not cooperative, I do not believe is altogether accurate.

Can I mention one other thing? This Federal Claims Collection
Act, which I do not know much about but I am learning, is appar-
ently controversial. There is a HCFA memo which we have been
given where they go to great length to suggest that your conclusion
about its application in this case may be wrong. Are you familiar
with that, Mr. Murphy?

Mr. MURPHY. Yes. I actually saw that just a few days ago, Sen-
ator. I have read it.

Senator DURBIN. Do you understand that even within HCFA,
there is some question as to whether the first conclusion of the
GAO of impropriety here may not even apply?

Mr. MURPHY. I read that letter, yes, sir, or that memo.

Senator DURBIN. So certainly within HCFA, there is—and per-
haps with other agencies—there is some difference of opinion as to
whether the Federal Claims Collection Act even applies to this
case.

Mr. MURPHY. I cannot argue with that, because I have read that
legal memo.

Senator DURBIN. OK.

Senator COLLINS. Senator Durbin, your time has expired, as you
can see from the light there.

Senator DURBIN. I am sorry.

Senator COLLINS. The light on the table apparently is not work-
ing as it should.

Senator DURBIN. Thank you, Madam Chair.
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Senator COLLINS. We have a number of other witnesses to get to.
I know there are additional questions. I am going to suggest we do
one final very brief round of 3 minutes each.

Mr. HAST AND MR. Murphy, I want to follow up on a point that
Senator Durbin just raised. I want to show you Exhibit 1,1 which
is an excerpt from HCFA’s own regulations concerning debt collec-
tion, its own regulations, and as you can see, it clearly states that
HCFA refers all claims that exceed $100,000 or such higher
amounts as the Attorney General may prescribe, and that has not
happened, to the Department of Justice or the GAO—I realize GAO
has been taken out of it now—but for the compromise of claims. As
far as you know, was this regulation in effect at the time that the
three claims we are discussing were being compromised?

Mr. MURPHY. It was in effect, Madam Chairman.

Senator COLLINS. And was it HCFA’s usual practice to refer to
the Department of Justice claims over $100,000 for which settle-
ments were being proposed?

Mr. MURPHY. It was their practice to refer claims that had been
determined by fiscal intermediaries over $100,000 to the Depart-
ment of Justice.

Senator COLLINS. And these claims were way over $100,000, cor-
rect?

Mr. MURPHY. They were.

Senator COLLINS. Mr. Hast, did GAO’s investigation determine
that this was, therefore, not in keeping with HCFA’s usual practice
that these three very large claims, the largest in the last decade,
were not referred to the Department of Justice when their own reg-
ulations very clearly state that they should be?

Mr. HAST. That is exactly what we found.

Senator COLLINS. Mr. Hast, an issue has been raised about
whether it is likely that the providers would have prevailed in liti-
gation had they gone forward. Now, I realize, as Mr. Murphy said,
that none of us knows for certain what would have happened had
we gone forward, had the claims gone through the normal process
and not been circumvented, but would it not have been very un-
likely that providers would be able to prevail when they did not
have the documentation to support the claims that were in dispute?
Mr. Hast?

Mr. HAST. Yes, that was our opinion.

Senator COLLINS. And was that the basis for your conclusion that
they were unlikely to prevail?

Mr. HAST. Yes, that was.

Senator COLLINS. And your opinion in this matter was shared by
the fiscal intermediaries, is that not correct?

Mr. HAST. By the fiscal intermediaries and by HCFA officials in
the regions.

Senator COLLINS. So the lower-level HCFA officials, the regional
officials who knew the providers, plus the fiscal intermediaries who
handle these kinds of claims at the first level agreed that they
thought they could prevail?

Mr. HAST. That is right.

1See Exhibit No. 1 which appears in the Appendix on page 101.
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Senator COLLINS. I am going to ask you one final question. Mr.
Hast, do you believe that these settlements were in the best inter-
ests of the government?

Mr. HAST. Because of HCFA’s lack of following their internal con-
trols, there is no way to positively know that. But HCFA, Mr.
Booth, who negotiated the settlements for HCFA and did that for
a living, told us they were not in the best interest of the govern-
ment, and individuals that worked in the regions that reviewed
overpayments for over 20 years told us they believed they were not
in the best interest of the government, as did the fiscal inter-
mediaries. The people that do this for a living believed this was not
in the best interest of the government.

Senator COLLINS. Thank you, and thank you very much for your
testimony this morning.

Senator Levin.

Senator LEVIN. Thank you, Madam Chairman.

The fiscal intermediaries are agents for HCFA, right?

Mr. HAST. Yes.

Senator LEVIN. And they make certain assessments as to what
they believe is owing to HCFA from these providers, is that not cor-
rect?

Mr. HAST. That is correct.

Senator LEVIN. And you have given us a chart, I believe you have
that in front of you, of all of the HCFA overpayment settlements?!

Mr. HAST. Yes, I do.

Senator LEVIN. That is the 96 that have been referred to?

Mr. Hasr. I do.

Senator LEVIN. And when you go down all these alleged overpay-
ments by the intermediaries, in most if not all cases, HCFA ended
up agreeing that their fiscal intermediaries’ assessment of overpay-
ment was not either provable or was not perfect. They ended up
settling all these cases, did they not, or just about all these cases?

Mr. HAST. Some of them were bankruptcies and so forth, but yes.

Senator LEVIN. They settled most of them?

Mr. HAST. They settled most of them.

Senator LEVIN. So, for instance, take a look at number nine, Cen-
tury City Hospital, California. The fiscal intermediary said that
there was an overpayment of $239,000, but they ended up paying
the hospital $180,000, right?

Mr. HAST. That is correct.

Senator LEVIN. As a matter of fact, was there not a confiden-
tiality agreement in that one? Take a look at your last column
there.

Mr. HAST. I would say yes.

Senator LEVIN. Thank you.

Mr. HAST. There were about six other ones that had them, yes.

Senator LEVIN. There were other confidentiality agreements be-
sides these three, were there not?

Mr. HAST. Out of the 96, there were six or seven.

Senator LEVIN. So this was not unique?

Mr. HAST. Unusual, not unique.

1Chart referred to is a GAO work product—not publically available.
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Senator LEVIN. Right. Is it not true that there were other con-
fidentiality agreements, just to be straight?

Mr. HAST. It is true.

Senator LEVIN. Thank you. Look at number ten, Cleveland Clin-
ic. The fiscal intermediary said there was an overpayment of
$648,000, correct?

Mr. HAST. Yes.

Senator LEVIN. HCFA ended up paying $300,000, right?

Mr. HAST. Yes.

Shel‘;ator LEVIN. And there was a confidentiality agreement there,
right?

Mr. HAST. There was.

Senator LEVIN. And then look at number 13, Howard University.
The so-called fiscal intermediary said that Howard owed them $58
million, right, owed the government?

Mr. HAST. That is right.

Senator LEVIN. And then it ended up that Howard paid the gov-
ernment $10 million, is that correct? Is that correct, without going
into the whole history, because you have only got 3 minutes.

Mr. HAST. It is correct.

Senator LEVIN. Thank you. Now, take a look at all of these
claims, National Medical Enterprises, number 15. The fiscal inter-
mediary said $2.6 million was owing the government, right?

Mr. HAST. Yes.

Senator LEVIN. But the government ended up paying $2.4 mil-
lion, right?

Mr. HAST. Yes.

Senator LEVIN. So case after case after case, we figure that the
amount of payments ended up to be about the same percentage as
the payments in these cases. By the way, you can make your own
assessment, but I do not want to run out of time here.

Mr. Murphy, I am puzzled by your conclusion on the conflicts of
interest issue. The HCFA ethics official asked the OGE to confirm
certain elements of Dr. Vladeck’s ethics agreement, and here is the
relevant paragraph. This is when he was hired, OK, because he
had these prior connections. He is required by 5 CFR for a period
of 1 year—1 year—following his resignation to consider the need
for a recusal from personal and substantial participation in an offi-
cial capacity in any particular matter. That was approved by the
Office of Government Ethics, is that correct?

Mr. MURPHY. Absolutely, yes.

Senator LEVIN. And how many years after his resignation was
his involvement, to the extent there was involvement here that had
taken place?

Mr. MURPHY. I think it was almost 3 years.

Senator LEVIN. All right.

Senator COLLINS. Senator, your time has expired. Senator
Thompson.

Chairman THOMPSON. Well, that being the case, then, why was
Mr. Vladeck trying to stay out of this? My understanding was that
he was kind of giving instructions as to what to do kind of behind
the scenes, but he did not want to be out front on it, is that not
correct?

Mr. HAST. That is correct.
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Chairman THOMPSON. Well, if there was no conflict of interest
problem under the law, then it has to raise the question. Perhaps,
just perhaps Mr. Vladeck thought that although there might not be
a technical conflict of interest under the law that it might not look
too good for an administrator who had been previously on the
board of this entity to be pressuring these people to go against
their own rules and procedures and secretly cut a deal for $25 mil-
lion for a claim of $155 million. Perhaps he thought that might not
look very good. I agree with Mr. Vladeck. That does not look very
good, and I think it is very important that we keep our eye on the
ball.

An official in a department, especially a lower-level official in a
department, cannot cut a deal on his own behalf with regard to a
claim that the government has for a few cents on the dollar in
hopes that maybe ultimately when all the trials are conducted, per-
haps these people did not owe the government all that much money
anyway, or that after we have hearings on the subject, maybe we
can attack the GAO because of their motivations or something like
that. Government officials cannot do that. They cannot go against
their own rules. They cannot hide these deals from the attorneys.
They cannot keep these things out of the hands of the Justice De-
partment or their own attorneys. They cannot stand back behind
a tree and pressure others to do their work for them when it goes
against the interest of the government. That is what all of this is
about, and I think you have done a fine job in pointing that out.
Thank you very much.

Senator COLLINS. Thank you, Senator. Senator Durbin.

Senator DURBIN. Thank you, Madam Chair.

I tried to read this Federal Claims Collection Act, which is your
number one reason for arguing that this whole process by HCFA
was unfair and improper, and I will tell you, this is really a chal-
lenge for any law student, lawyer, or law professor to try to figure
out what this law means. We have seen one paragraph of it, just
two or three paragraphs down, completely conflicting instructions
in terms of whether or not these matters need to be submitted to
the Department of Justice. There is a lengthy memo here from
HCFA saying that refers to compromises. This was a settlement be-
fore an administrative hearing and it does not apply. So there is
clearly a difference of opinion, and you have made your case on
this. I really think that if that is what you are relying on to convict
or condemn, that it is a thin read.

May I ask specifically, it has been stated in your report and
again at this hearing that Mr. Booth said, “the settlements were
not in the best interest of the government.” I am quoting from your
report, not quoting from Mr. Booth because you did not put it in
quotation marks. Were those his exact words?

Mr. HAMEL. I have to take a look in the report.

Senator DURBIN. Well, I am anxious for you to do it, because he
is going to be here in a little while and he says in his statement
that he will give before this Committee under oath, “I believed at
the time the settlements were appropriate.” So he has either had
a change of heart or perhaps what you are representing to the
Committee is not what he said.
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Mr. HAMEL. No, he said they were not in the best interest of the
government. I do not know whether he quoted it with quote marks
around it in the report. That is what I was looking for.

Senator DURBIN. But those were his words, they were not in the
best interest of the government?

Mr. HAMEL. That is correct.

Senator DURBIN. Was that the extent of his statement? He did
not go any further?

Mr. HAMEL. Oh, well, there was substantive discussion about set-
tlements, but we asked him at the end of the day, were these in
the best interest of the government and he said no.

Senator DURBIN. In the context of, if we could have received
more money from these providers, it would have been better for the
government, or in the context that it was illegal or improper to
reach these settlements? Give us a context for that statement that
has been oft quoted.

Mr. HAST. I think that Mr. Booth told us that he believed he was
asked to go outside the normal procedures and he was uncomfort-
able with being asked to go outside the normal procedures and he
did it as an accommodation for Mr. Booth. He said that both he
and Mr. Ault were uncomfortable with it and they knew full well
that these needed to go to their OGC.

Senator DURBIN. Well, we will have a chance to ask him directly
because his statement, which will be under oath, suggests other-
wise.

Secondly, the question of who would have prevailed if this case
had gone to court, I think has been beaten to death here and need
not go any further, but I think the fact that these providers are not
here today and they were not brought into this to a level to judge
the substance really raises a question about that.

Finally, let me just say, the last point that you make about the
ethics here, I am anxious to hear Mr. Vladeck because your conclu-
sion says, “More importantly, his participation in the largest of
these settlements raise conflict of interest concerns which we could
not resolve given his refusal to meet with us,” and I think it has
been at least indicated by his attorney that he was prepared to
meet with you, and that is the third point that you made of the
three.

I think he could have erred on the side of prudence and sub-
mitted this to an ethics evaluation because of his past connection
and then some conclusion might have been reached. But to base
the whole case on that question, or really coming down to that
question, really is not what I have seen in the past from the GAO
and I certainly hope that subsequent testimony will clarify this.
Thank you.

Senator COLLINS. Would you like to respond to that, Mr. Hast,
or would you just as soon be excused at this point?

Mr. HAST. No, we stand behind what we have submitted in this
report.

Senator COLLINS. Thank you for your testimony.

I would now like to call forth our second panel of witnesses this
morning. Both of these witnesses are currently employed in the re-
gional offices of the Health Care Financing Administration.
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Our first witness is Jean Ohl, who is a Technical Health Insur-
ance Specialist in HCFA’s San Francisco Office. Tony Seubert is a
Payment Specialist at HCFA’s regional office in New York. Both
these individuals participated in the settlement negotiations that
resulted in the eventual compromise of Medicare claims in the
cases involving LA County and the Health and Hospitals Corpora-
tion of New York.

Would you please stand so that I can swear you in. Do you swear
that the testimony you are about to give to the Subcommittee will
be the truth, the whole truth, and nothing but the truth, so help
you, God?

Ms. OHL. I do.

Mr. SEUBERT. I do.

Senator COLLINS. Thank you. First of all, I want to thank you
very much for being here today. I realize that this is very difficult
for you, and indeed, Ms. Ohl’s lawyer has expressed concerns to the
Subcommittee staff about possible retaliation for her testimony. I
want to give you my personal assurance that if there is any such
action taken against either of you for telling the truth before us
today, that I will personally get involved. We count on our civil
servants to do what they believe is right and to tell the truth to
members of Congress, and I just want you to have that personal
assurance. I know it is very difficult, nonetheless, to be here today
and I appreciate your willingness to help us better understand the
circumstances of these settlements.

Ms. Ohl, do you have a statement you would like to make?

Ms. OHL. No, Madam Chairman, I do not have a statement.

Senator COLLINS. Mr. Seubert, do you have a statement you
would like to make?

Mr. SEUBERT. No, I do not.

Senator COLLINS. Thank you. I am going to proceed right to
questions, then. I am going to ask each of you to be sure the micro-
phone is right in front of you. They are very directional and it is
difficult for us to hear you if you are not speaking directly into the
microphone.

Ms. Ohl, how long have you worked for HCFA and what is your
current position?

TESTIMONY OF JEAN OHL, TECHNICAL HEALTH INSURANCE
SPECIALIST, HEALTH CARE FINANCING ADMINISTRATION

Ms. OHL. I joined HCFA in 1978 as an Audit and Reimbursement
Specialist in the Division of Medicare. From that position, I moved
into Audit and Reimbursement in Medicaid. In 1992, I became
Manager over the branch that contains the Audit and Reimburse-
ment Section. And in September 1999, I moved out of management
into my current position, which is a technical health insurance spe-
cialist specializing in fraud and abuse and other special projects.

Senator COLLINS. So you have been with HCFA for more than 20
years, is that correct?

Ms. OHL. That is correct.

Senator COLLINS. At the time of your involvement with HCFA’s
settlement with LA County, what was your job title and responsi-
bility?
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Ms. OHL. I was Branch Manager over the branch that was Pro-
gram Safeguards in the Division of Medicare.

Senator COLLINS. How did you first become involved in the nego-
tilations with LA County to resolve the disputed reimbursement
claims?

Ms. OHL. In mid-October 1996, one of my staff on my Audit and
Reimbursement Section, Gary Terada, was asked by another indi-
vidual in Medicaid to look at a letter that was sent him by LA
County explaining that Medicare had owed LA County Hospital
some reimbursement. Mr. Coupar, who was the individual in Med-
icaid that came to Mr. Terada, because Mr. Coupar did not know
any of this, and had asked Mr. Terada to look into this, and as
Branch Manager, Mr. Terada kept me informed.

In early November, then, another letter came in from LA County,
again as a result of some information that Mr. Terada had passed
back to Mr. Coupar, and this early November letter again dis-
cussed some of these issues. Then in mid-November, we received in
the regional office an E-mail from Mr. Booth in central office HCFA
asking us what we were doing about—if we were doing anything,
even, with respect to a settlement on LA County.

Senator COLLINS. At some point during the settlement process,
did Mr. Booth inform you that he was taking the matter away from
the regional office and that he would handle the settlement nego-
tiations from HCFA’s central office in Washington?

Ms. OHL. He wrote an E-mail saying that he believed they could
move it faster than the fiscal intermediary could because of a lack
of documentation.

Senator COLLINS. And this is the issue where LA County pro-
vided some documents but they did not support the claims that
were in dispute, is that correct?

Ms. OHL. They were not able to provide acceptable documenta-
tion to support what they had claimed on their cost report and
which they had under appeal at that time with the PRRB.

Senator COLLINS. Was it unusual for you to lose jurisdiction over
the settlement of a claim in your region? Was it unusual for it to
be taken out of the region and to be handled by Washington?

Ms. OHL. Well, actually, this is an independent appeal process
that HCFA is not to interfere in. It is a provider’s due process, and
HCFA is—tries to stay out of it so it keeps its independence. We
are very conscious about the appeals process being independent.

Senator COLLINS. Do you recall in your 22 years working for
HCFA any other case in which it was taken out of the region and
handled at Washington?

Ms. OHL. I do not.

Senator COLLINS. So this was the only case that you remember
in your 22 years at HCFA?

Ms. OHL. This was very unusual, yes, the only one I remember.

Senator COLLINS. And did Mr. Booth ever tell you that he was
under direction from Mr. Vladeck, HCFA’s Administrator, to re-
solve the dispute?

Ms. OHL. Yes, he did. He said he was doing this as a personal
favor to Mr. Vladeck.

Senator COLLINS. He said that he was handling it as a personal
favor to Mr. Vladeck?
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Ms. OHL. That is correct.

Senator COLLINS. Did he mention that part of the purpose was
to get more money for LA County?

Ms. OHL. Yes, he did.

Senator COLLINS. What is your understanding of the Federal
Claims Collection Act? Do you believe that the Justice Department
does need to sign off on settlements exceeding $100,000, based on
your experience?

Ms. OHL. Yes, they do.

Senator COLLINS. So in your opinion, had you been handling this
case in the normal course, had it not been so highly unusual, in
fact, unique in your career, the LA County settlement would have
been referred to both the Office of General Counsel and the Depart-
ment of Justice for review and approval?

Ms. OHL. Yes, that is correct.

Senator COLLINS. Ms. Ohl, did you and the other officials in the
regional office think that the LA County settlement was a good
deal for the Medicare trust fund?

Ms. OHL. No. In fact, I had documented my concerns in an E-
mail to our central office and I stated in that E-mail that I did not
think this was in Medicare’s best interest

Senator COLLINS. Let

Ms. OHL. And I was not alone in this. The whole regional office
is very much behind me in this position.

Senator COLLINS. So all of your colleagues who are familiar with
this case agreed with you that this was not in the best interest of
the Medicare trust fund?

Ms. OHL. Those of us working in the Medicare program, that is
correct.

Senator COLLINS. And they were upset about what was hap-
pening?

Ms. OHL. That is correct.

Senator COLLINS. Could I show you the E-mail that you sent to
Mr. Booth responding to his request for comments on the draft of
the proposed agreement.! Now, again, is it accurate that you sent
this E-mail because you wanted to be on record that you were very
dissatisfied with this settlement, you thought it was a bad deal for
the government?

Ms. OHL. Yes.

Senator COLLINS. And you told my staff that you were shocked
when you saw the proposed settlement and the terms of the settle-
ment. Why was that?

Ms. OHL. I was shocked because the original amounts that were
claimed on the hospital cost reports for LA County totaled about
$12 million that were under appeal with the PRRB. And, additional
documentation that LA County had provided to central office had
shown various issues that they felt were a little bit higher than
that. They had eventually raised that amount to somewhere
around $32.5 million. And, I thought that was the last I had heard
of what figures we were talking.

So in early March 1997, when we got the proposal to look at the
settlement agreement, it had $51 million in there, and I was very

1See Exhibit No. 3 which appears in the Appendix on page 103.
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surprised—extremely surprised, to say the least. I went back to my
staff to ask for an explanation, to see if he could explain it. He was
able to come up with some documents to show me that in mid-Jan-
uary 1997, Mr. Booth had sent some documents LA County had
provided to the fiscal intermediary to get a background explanation
of what the issues were, and in there, the figures actually totaled
about $53.6 million. So, actually, further on in this very same E-
mail, I asked for an explanation of my assumption being that the
$51 million settlement was on the $53.6 million, because that is all
I knew about.

Senator COLLINS. Was one of your concerns, and I believe it says
in the E-mail that the basic dispute between LA County and the
fiscal intermediary is one of recordkeeping and billing require-
ments or the lack of supporting documentation, rather than a dif-
ference in policy interpretation?

Ms. OHL. That is correct. The biggest portion of this was bad
debts. LA County had actually several times delayed their hearing
on that particular issue because they did not have documentation
to support their position, and they had actually sent letters to the
PRRB asking for delays because they did not have documentation.

Senator COLLINS. So were you essentially warning Mr. Booth
that LA County could not prove its claims for reimbursement under
Medicare?

Ms. OHL. They would not be able to, in my opinion or the opinion
of the fiscal intermediary, to be able to justify all of what they were
claiming.

Senator COLLINS. Did you believe LA County was getting special
treatment?

Ms. OHL. Yes, I did.

Senator COLLINS. Are you aware of any other providers in your
region that have received this kind of special treatment?

Ms. OHL. No, I am not.

Senator COLLINS. Is that part of the reason why you were so
upset about this settlement?

Ms. OHL. I believe that was the major reason. A process like this
circumvented the normal procedures and allowed special consider-
ation. If something like that were to get out, it would set very bad
precedents and we would be inundated with additional requests,
and it was clearly outside the authority we in the regional office
would have to deal with these.

Senator COLLINS. Is it fair, Ms. Ohl, to say that you thought
HCFA was simply giving LA County the money without regard to
Whe‘gher they were entitled legally to reimbursement under Medi-
care?

Ms. OHL. I cannot say what documentation LA County finally
provided to central office, but all of the documentation that we had
seen in the regional office or that our fiscal intermediary had seen
clearly did not support the amounts that were being claimed in
these numbers.

Senator COLLINS. Thank you. Senator Levin.

Senator LEVIN. Thank you, Madam Chairman.

When we say LA County, is that like a group of hospitals?

Ms. OHL. They have, I am not sure of the number, but it is eight
to ten hospitals.
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Senator LEVIN. And they have a lot of health care centers?

Ms. OHL. Yes, they do.

Senator LEVIN. Could there be as many as 40 or 50 health care
centers?

Ms. OHL. I am not sure what you mean by health care centers,
but they have a lot of outpatient departments associated with each
of those hospitals and there are probably even more than that
number.

Senator LEVIN. The figures we have are that there are about 3
million outpatient visits a year at these facilities and that they
total 54. Would that sound within the ballpark?

Ms. OHL. I would not know, sir.

Senator LEVIN. Could that be possible? I mean, could it be mil-
lions of outpatient visits a year?

Ms. OHL. It could definitely be. LA County is tremendously large.

Senator LEVIN. And there was a problem, a dispute, whatever
you want to call it, a billing difference that covered years starting
in the early 1980’s?

Ms. OHL. There were actually two different types of problems we
were dealing with. We were dealing with LA County’s inability to
actually submit claims for services provided, and that was actually
in another part of the division that I did not have first-hand knowl-
edge on. The part that I was looking at was the audit side, where
it talked about the reimbursement and identification of costs in-
volved. With bad debts, that falls under my area, and that would
be the coinsurance, the deductible portion of the claims that should
have been billed. And yes, they did have problems actually submit-
ting claims.

Senator LEVIN. And this problem that existed for about—since
the early 1980’s, so there was an ongoing problem about billings
and reimbursements with a whole bunch of hospitals here, is that
correct?

Ms. OHL. My understanding on that side, on the claims side, is
that LA County was developing new computer systems and billing
systems that were supposed to be ready in 1992 or 1993. Again, it
is not my primary area of responsibility, but those are—I had been
told by the contractor rep for Blue Cross of California at the time.

Senator LEVIN. Now, HCFA had actually had money in its hands
which the Los Angeles Hospital claimed, is that correct? In other
words, was there not, once this process began, a decision by HCFA
to hold up on certain reimbursements, to hold back on certain re-
imbursements, is that correct?

Ms. OHL. HCFA does not hold back on reimbursement. It pays—
when the claim comes in, it makes an interim determination and
pays that amount. There is a final settlement, and that goes on
through the cost report at the end of the fiscal year. Then the fiscal
intermediary is responsible for settling that cost report through an
audit-type process and that audit process would make adjustments
for any costs that the auditors would find to be not Medicare-re-
lated, inappropriate, unreasonable, unnecessary, and that would be
an adjusted amount. Then there would be a claim that would go
out called an NPR, the Notice of Program Reimbursement, and at
that point in time is when Medicare, if there was an overpayment,
would demand payment back on that.
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Senator LEVIN. In addition to demanding payment back, they
also would withhold money that would be otherwise owing to the
hospitals, is that correct?

Ms. OHL. Only withhold after giving the provider an opportunity
to pay or ask for an extended repayment plan, and if neither one
of those were met, then they would be put on withhold.

Senator LEVIN. Was about $53 million then withheld here from
these hospitals?

Ms. OHL. I could not say. I do not know where the $53 million
came from.

Senator LEVIN. You do not know how much money was withheld,
if any, from these hospitals?

Ms. OHL. I am trying to understand how to—try to figure out
how to explain the process to you, sir. The cost report may have
actually even come up with an underpayment and a payment may
have been made at that point in time. I do not know. I did not go
back in the history and see that process. The $53 million figure
came from LA County, I presume. I do not know what it is based
on, nor do I know if it was ever even included in the cost report
for there ever to have been a withholding on it.

Senator LEVIN. So you do not know whether there was an NPR
relative to these hospitals?

Ms. OHL. There is an NPR related to them, but the NPR, in that,
there is only $12 million in dispute.

Senator LEVIN. Is it fair to say there were a lot of unresolved re-
imbursement claims between HCFA and the hospitals?

Ms. OHL. Unresolved reimbursement adjustments on the cost re-
port.

Senator LEVIN. Right, and that they had been outstanding, these
differences, disputes, for many, many years?

Ms. OHL. That is correct. In fact, they were actually scheduled
to be heard by the PRRB and delayed at the request of LA County.

Senator LEVIN. And the unresolved claims had gone back as far
as the early 1980’s, is that accurate, do you know?

Ms. OHL. I have heard as early as 1981, but I believe at this
point in time things had been settled up until about 1986, 1987,
1988, so there is really only at this point in time going back to the
latter part of the 1980’s.

Senator LEVIN. Let me read you a letter which was received, 1
believe yesterday, from Congressman Waxman, that I would ask to
be made part of the record.!

Senator COLLINS. Without objection.

Senator LEVIN. “It has come to my attention that the Senate
Governmental Affairs Subcommittee is conducting a hearing tomor-
row concerning how HCFA settled certain Medicare claims in 1996,
including some claims relating to public hospitals in LA County. I
thought it might be useful to give you some context on this issue.”

“During the 1995-96 period, LA County was in a period of severe
fiscal crisis with alarming implications for the continued viability
of the public hospital system. There were threats of bankruptcy
and some were even suggesting that the county would have to walk
away entirely from their obligations to serve the poor. There was

1See Exhibit No. 28 which appears in the Appendix on page 246.
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probably not a member of the LA delegation of either party who
was not aware of the serious threat posed to continuing health care
services to the many poor and uninsured persons who were served
by these providers.”

“During that period, the California State administration under
Governor Wilson supported and forwarded to HCFA proposals for
a waiver of certain Medicaid requirements, and during the discus-
sions of the county and State with HCFA, the severity of the prob-
lem facing the LA health system was undoubtedly impressed on
HCFA and other officials in the administration. Many members of
the delegation, I am sure, urged HCFA officials to act appropriately
and responsively in whatever areas were before them to aid the
county in avoiding what loomed as a public health disaster. In
other words, we wanted to assure that inattention or bureaucratic
delays in resolving resolvable issues were avoided to the extent
possible.”

Were you familiar with the effort on the part of the California
delegation and the governor to get this matter resolved because of
the financial circumstances of the hospitals?

Ms. OHL. I knew on the Medicaid side of our regional office that
they were working in trying to see what could be done, but I did
not know the details related to that.

Senator LEVIN. Thank you. Thank you, Madam Chair.

Senator COLLINS. Thank you. Senator Thompson.

Chairman THOMPSON. Thank you very much.

Mr. Seubert, let me ask you some questions, and I have several
questions and I will try to get through them as fast as I can here.
I understand that you have worked for HCFA since 19767

TESTIMONY OF TONY SEUBERT, PAYMENT SPECIALIST,
HEALTH CARE FINANCING ADMINISTRATION

Mr. SEUBERT. That is correct.

Chairman THOMPSON. You are currently a Payment Specialist in
the New York Regional Office?

Mr. SEUBERT. Correct.

Chairman THOMPSON. You previously worked in overpayment re-
view for many years, is that right?

Mr. SEUBERT. I did.

Chairman THOMPSON. You became aware of the settlement nego-
tiations between the New York City Health and Hospital Corpora-
tion, HHC, and HCFA. As I understand, in the spring of 1996,
Chuck Booth called the regional office to tell you about a meeting
that was being set up at your office with Empire, the fiscal inter-
mediary, and HHC to discuss the appeals, is that correct?

Mr. SEUBERT. That is correct.

Chairman THOMPSON. What was the purpose of this meeting?

Mr. SEUBERT. As I understood it, the purpose was to initiate a
discussion between the provider, Health and Hospital Corporation,
and HCFA to see if there could not be some settlement reached or
some breaking of the logjam.

Chairman THOMPSON. When Mr. Booth arrived in New York, did
you offer to help him in any way?

Mr. SEUBERT. I did.

Chairman THOMPSON. What was Mr. Booth’s response?
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Mr. SEUBERT. Mr. Booth cautioned me. I think his words were,
“Do yourself a favor, stay away from this.”

Chairman THOMPSON. What did you think Mr. Booth meant by
that statement?

Mr. SEUBERT. I took it to be a caution that this was highly sen-
sitive in nature and that there would be some rocky shoals and
thﬁf I might be wise to give it some distance and just sit at the
table.

Chairman THOMPSON. Did you attend that first meeting?

Mr. SEUBERT. I did.

Chairman THOMPSON. Did you find the meeting to be unusual in
any way?

Mr. SEUBERT. I did, Senator.

Chairman THOMPSON. Why was it unusual?

Mr. SEUBERT. Similar to the situation that I just heard Jean Ohl
explain in California, the bad debt issue was a prominent issue
under discussion. Bad debt is a relatively straightforward issue. It
is a matter of producing documentation to substantiate a provider’s
claim for reimbursement. Essentially, it is to show that there was,
in fact, treatment made and that that claim for payment had gone
}iml[))aid and that all necessary action had been made to collect that

ebt.

It became apparent during the course of discussion that the fiscal
intermediary, Empire Blue Cross, felt very strongly that the docu-
mentation requirements had not been met. At some point during
the discussion, Mr. Booth offered a suggestion that something
called the disproportionate share percentage be inserted in lieu of
actuail hard documentation for bad debts, and that was very un-
usual.

Chairman THOMPSON. And why was that unusual?

Mr. SEUBERT. Well, it would be a proxy in lieu of documentation.
Normally, Medicare, we work as an entitlement program——

Chairman THOMPSON. In other words, was he suggesting a settle-
ment on behalf of HCFA that was based on no empirical data?

Mr. SEUBERT. That is correct, no supportable document, or no
supportable, auditable documentation.

Chairman THOMPSON. Did anyone else find that meeting to be
unusual?

Mr. SEUBERT. Yes, Senator.

Chairman THOMPSON. Who?

Mr. SEUBERT. Well, the auditors I spoke to at Empire Blue Cross
and the Director of Audit and Reimbursement were somewhat dis-
turbed by it.

Chairman THOMPSON. Would this be a Mary Adam from Empire?

Mr. SEUBERT. She was and still is the Director of Audit and Re-
imbursement at Empire.

Chairman THOMPSON. Was she one of the ones who expressed
shock or surprise?

Mr. SEUBERT. Yes.

Chairman THOMPSON. At Mr. Booth’s comments and methodology
for resolving the bad debt claim?

Mr. SEUBERT. Yes.

Chairman THOMPSON. Is it my understanding that you did not
attend additional meetings related to the settlement negotiations?
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Mr. SEUBERT. That was the only meeting I attended.

Chairman THOMPSON. Why?

Mr. SEUBERT. To be candid, I was kind of disturbed by the out-
come of the meeting and the direction it was taking, and frankly,
I did not want to be sitting somewhere like here today. [Laughter.]

Chairman THOMPSON. Well, I would rather be sitting here with
your story than some of the other stories that we are going to hear.

Do you believe that HCFA gave HHC special treatment?

Mr. SEUBERT. I do.

Chairman THOMPSON. Were they trying to cut a special break for
HCFA?

Mr. SEUBERT. It appeared so. Well, not for HCFA, but for the
Health and Hospital Corporation.

Chairman THOMPSON. I am sorry, for HHC. What has been your
experience with regard to HHC?

Mr. SEUBERT. They were a troubled provider chain. At any point
in time, there were about a dozen hospitals, sometimes more, some-
times a few less depending on who was still in business, but when
I say troubled, their documentation or their ability to produce docu-
ments to substantiate costs that were claimed by the Medicare or
in the Medicare program were less than good.

Chairman THOMPSON. What is HHC’s history at HCFA, how they
have been treated?

Mr. SEUBERT. Well, they had a record for appealing almost every-
thing. I think at the time that this settlement was reached, there
was somewhat in excess of 100 appeals pending and they were
tardy in allowing us in to perform audits and they were tardy in
producing documentation. They were a problem provider, which is
not to say that they did not have a lot of work to do. In terms of
our dealings with them, though, they were unable to substantiate
costs with frequency.

Chairman THOMPSON. Did they have a reputation as to how they
were treated at HCFA?

Mr. SEUBERT. I think they were treated with kid gloves over the
years because they did deal with a large number of inner-city hos-
pitals and a poor population.

Chairman THOMPSON. Were you concerned that the settlement
was not proper?

Mr. SEUBERT. I was.

Chairman THOMPSON. Explain that a little bit.

Mr. SEUBERT. I was concerned with two things. We have already
talked about the Federal Claims Collection Act, and I think that
that was still a factor. My understanding is that under the Federal
Claims Collection Act, any time there is in excess of $100,000 in
controversy, and HCFA did have a claim substantially in excess of
that amount, that the Department of Justice was supposed to sign
off on any agreements that were reached.

I do think there was collection made on the original debt and
some of that might not have been totally under the Federal Claims
Collection Act. But it is my understanding that part of the debt
was still outstanding and the part that was collected was under ap-
peal. In fact, the whole amount was under appeal to the Provider
Reimbursement Review Board, but as Jean Ohl testified, normally,
HCFA’s position is one of non-involvement in the process once an
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appegl is initiated before the Provider Reimbursement Review
Board.

Chairman THOMPSON. But they were involved in the process in
this case big-time?

Mr. SEUBERT. Yes.

Chairman THOMPSON. Do you think HCFA has the authority to
agree to compensate HHC for bad debts in the past or into the fu-
ture without requiring HHC to provide proof of the costs that they
were claiming?

Mr. SEUBERT. In the past, I would say yes, as long it is under
the threshold of $100,000 because there was precedent for settle-
ments being reached based on secondary evidence. Into the future,
I would say absolutely not.

Chairman THOMPSON. Have you ever seen the actual settlement
agreement with HHC?

Mr. SEUBERT. I did, subsequently.

Chairman THOMPSON. From what you know of the settlement, do
you think it was a good deal for the Medicare trust fund?

Mr. SEUBERT. I will only address the bad debts, because that is
the only thing I had a discussion about with the folks at Empire
Blue Cross, and that was the largest part of the settlement. I spoke
to the Empire auditors at length about it, and based upon the dis-
cussions I had with them, I would say resoundingly, no, it was not
a good deal.

Chairman THOMPSON. Did HHC have any proof whatsoever for
bad debts?

Mr. SEUBERT. My understanding is they had some and they were
compensated for the proof that they presented. The issue revolved
around those debts that were unsubstantiated.

Chairman THOMPSON. Did you think HHC would have prevailed
on the merits of its appeals if they had gone before the PRRB?

Mr. SEUBERT. Well, clearly, no. I have not looked at their audit
papers, but if something is unsubstantiated, again, this is an enti-
tlement program and the burden is on the provider in the first in-
stance to submit documentation. If documentation does not sub-
stantiate the claim, it cannot be supported upon appeal.

Chairman THOMPSON. There is a provision on page 2 of the set-
tlement agreement,! paragraph 1(b), which as I understand it
binds HCFA to compensate HHC for a certain percentage of all fu-
ture bad debt claims without requiring HHC to prove that they in-
curred those costs. Are you familiar with that part of the agree-
ment?

Mr. SEUBERT. I am. I have read that part of the agreement.

Chairman THOMPSON. What is your view of this clause of the
HHC agreement?

Mr. SEUBERT. I find it mystifying. Barring an approved waiver
agreement, it basically carves out an exception for Health and Hos-
pital Corporation as opposed to all other providers in the Medicare
program.

Chairman THOMPSON. Do you believe this settlement subverts
the audit process?

Mr. SEUBERT. I do.

1See Exhibit No. 21b. which appears in the Appendix on page 137.
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Chairman THOMPSON. Well, I do not know of anything that I can
add to that, other than to thank both of you. We have seen these
problems that HCFA has had in times past and now we are under-
standing why. But we also see that there are some people on the
inside trying to do the right thing, and I want to tell you how much
I appreciate it and associate myself with the statements of the
Chairman.

Senator COLLINS. Thank you, Senator. Senator Durbin.

Senator DURBIN. Thank you, Madam Chair.

I just have a few brief questions. I want to clarify here. The GAO
report states that HCFA agreed to accept about 36 percent of the
total principal at issue in the LA County case and the Visiting
Nurses case. Is that your understanding?

Mr. SEUBERT. Senator, I am unfamiliar with those two cases. The
only one I have a familiarity with is the Health and Hospital Corp.

Senator DURBIN. Do you have any familiarity with those?

Ms. OHL. I have not seen the GAO report, so I cannot comment
on what it might have said.

Senator DURBIN. Well, the reason I raise that question is that I
am told that, according to the numbers in the statement from Mr.
Booth, the total amount at issue in Los Angeles County and HHC
was $273 million. Is that your understanding?

Ms. OHL. In Los Angeles County, what was claimed on the cost
report and that was under appeal was closer to the $12 million fig-
ure I referenced earlier. And then as Mr. Booth asked for addi-
tional documentation from LA County, those issues grew in num-
bers and I cannot discuss what made them up because I never saw
any documentation.

Senator DURBIN. Then I will pursue this question with Mr.
Booth. I do not want to put you on the spot on something you are
not familiar with, but it is my understanding that the total amount
at issue in LA County and HHC was $273 million and the settle-
ment was for $181 million, recovery of about 67 percent, and that
the Visiting Nurses matter was settled for over 70 percent of the
disputed claim. I just want to make sure that that is clarified.

But could I ask you this, Ms. Ohl, if you would. I read in the tes-
timony we are going to receive from Mr. Vladeck that this Los An-
geles County situation was, he characterized, a potentially massive
public health crisis and might have forced hospitals to close and
outpatient facilities to close, as well, due to lack of funds. Do you
think that is a fair characterization?

Ms. OHL. I am not familiar with the details at that time. LA
County, in fact, I mentioned it in my E-mail, that it does a lot of
indigent care, a lot of that type of stuff, but I do not understand—
from the documentation and discussions I had with Blue Cross of
California, there is evidence that some of the amounts in those fig-
ures were for patients or individuals who were not Medicare bene-
ficiaries. So I did not understand how we could use Medicare trust
fund dollars to pay for those, and I suggested alternatives in my
E-mail, such as grant program.

Senator DURBIN. Again, that raises the question about why the
GAO did not go into more depth in terms of the substance of this
claim, and I do not understand that still, why they did not do so
after they made some rather sweeping conclusions about whether



41

the amount of settlement was adequate. But thank you very much
for your testimony.

Senator COLLINS. I want to thank you both for being here today
and for your complete and candid responses to questioning.

Senator LEVIN. May I ask one more question?

Senator COLLINS. If it is quick.

Senator LEVIN. Thank you, Madam Chairman.

There was a claim that HHS had against HCFA, is that not cor-
rect?

Mr. SEUBERT. HHC, Health and Hospital Corp.

Senator LEVIN. I am sorry. HHC had a claim against HCFA be-
calilsg) HCFA had withheld a significant amount of money, is that
right?

Mr. SEUBERT. It was an appeal. They had an appeal of monies
that they claimed against HCFA.

Senator LEVIN. But that money was basically withheld by HCFA,
was it not?

Mr. SEUBERT. I believe it was partially withheld. I believe some
was still outstanding and some had been——

Senator LEVIN. Do you know about how much money? Would it
be in the $100 million range?

Mr. SEUBERT. I think initially, the amount in controversy was in
the $100 million range, but how much was still outstanding, I am
not certain of, Senator.

Senator LEVIN. But is it possible that there was $100 million
that HCFA had withheld that HHC was claiming? Is that possible?

Mr. SEUBERT. It is.

Senator LEVIN. Because sometimes we talk about overpayments,
claims and so forth. In this case, I understand, money, a signifi-
cant, large amount of money, had been withheld by HCFA which
HHC claimed, and that is what the dispute was about. In ordinary
parlance, it was a claim that HHC had against HCFA for money
which had been withheld by HCFA.

But we talked to Rick Langfelder, of HHC about the documenta-
tion. He said that HHC had given HCFA a room full of documents
on their bad debts. Did they give a large number of documents on
bad debts?

Mr. SEUBERT. My understanding is, yes, it was a—because there
were at least 12 hospitals involved and bad debt, by its very na-
ture, particularly on the outpatient side, involves one record for
each claim paid, so there was quite

Senator LEVIN. Does HHC have 11 hospitals, three skilled nurs-
ing facilities, and service perhaps 5 million outpatients a year?

Mr. SEUBERT. That sounds accurate.

Senator LEVIN. And the settlement in question here covered
about 11 years, is that correct, from 1982 to 1993?

Mr. SEUBERT. My understanding was 1983 to 1993, yes.

Senator LEVIN. Eighty-three to

Mr. SEUBERT. Eighty-three to 1993 was my understanding.

Senator LEVIN. Thank you both for coming forward.

Senator COLLINS. Again, I very much appreciate your testimony
and your coming forward and explaining the circumstances of these
cases to us. Thank you.

Mr. SEUBERT. Thank you, Senators.
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Senator COLLINS. Our next witness this morning is Charles
Booth, who is currently the Director of the Financial Services
Group for the Health Care Financing Administration. Mr. Booth
executed the three overpayment settlements at the center of the
Subcommittee’s investigation. He has been an employee of HCFA
since 1977, but actually originally joined the Medicare program at
its inception in 1965 when he was employed by the Social Security
Administration.

I would now like to administer the oath to you. Do you swear
that the testimony you are about to give will be the truth, the
whole truth, and nothing but the truth, so help you, God?

Mr. BoorH. I do.

Senator COLLINS. Thank you, Mr. Booth. Mr. Booth, would you
like to proceed with your statement?

TESTIMONY OF CHARLES R. BOOTH,! DIRECTOR, FINANCIAL
SERVICES GROUP, HEALTH CARE FINANCING ADMINISTRA-
TION

Mr. BooTH. Thank you, Madam Chairman. Madam Chairman
and members of the Subcommittee, good morning. My name is
Charles R. Booth. I am a career Federal employee and have worked
for the Federal Government for 40 years. I am Director of the Fi-
nancial Services Group, Office of Financial Management in the
Health Care Financing Administration. In that position, I am re-
sponsible for the management of the agency’s current administra-
tive budget and spending. I have held this position since July
1977—1997, excuse me.

From 1984 through 1994, I was the Director of the Office of Pay-
ment Policy in the Bureau of Policy Development. In about 1988,
the name of the office was changed from the Office of Reimburse-
ment Policy and the name of the bureau was changed from the Bu-
reau of Eligibility, Reimbursement, and Coverage, but the func-
tions were essentially the same.

I directed a staff to determine the administrative policies for rea-
sonable cost reimbursement, reasonable charge payment, and pay-
ment under a variety of fee schedules as Congress enacted them
over the years. In addition, when disputes arose about the meaning
of various policy interpretations, my staff and I responded to those
inquiries. Some of those disputes involved the Office of the General
Counsel of Health and Human Services. I was the person they con-
sulted about HCFA’s views on whether to settle or appeal certain
cases, including those that arose from decisions issued by the Pro-
vider Reimbursement Review Board.

In November 1994, there was a reorganization within the Bureau
of Policy Development and my role changed somewhat. I assumed
more responsibilities for hospitals but no longer had the payment
policy responsibility for physician services, home health agencies,
or skilled nursing facilities. I held that position until July 1997.

A dispute arose in the early 1990’s between the Visiting Nurses
Service of New York, VNS, and its fiscal intermediary, United Gov-
ernment Services. United Government Services had reviewed cer-
tain costs for this home health agency which it wanted to disallow.

1The prepared statement of Mr. Booth appears in the Appendix on page 78.



43

Because the consequences were very significant, United Govern-
ment Services discussed them with members of my staff and me.
Representatives from VNS also met with us. Those meetings oc-
curred in the fall of 1993. There were also a variety of phone calls
with United Government Services representatives and other phone
calls with an attorney representing Visiting Nurses Services.

Visiting Nurses clearly wanted to reach some compromise with
United Government Services before any final decisions were made.
United Government Services asked us in late February 1994 if
HCFA was in agreement with its proposed action. After checking
with Thomas Ault, who at the time was the Director of the Bureau
of Policy Development and my immediate superior, we said we
were.

United Government Services issued its decisions, those are No-
tices of Program Reimbursement, at the end of February 1994.
Within a few days, Mr. Ault directed me to find a way to settle this
issue. He asked me to meet with representatives from Visiting
Nurses Services to find some middle ground because the amount at
issue was too great. He indicated this needed to be accomplished
quickly.

As a result, I met with representatives from Visiting Nurses
Service and United Government Services on or about March 10,
1994, and we reached an agreement. The settlement agreement
was drafted by United Government Services, was reviewed at
length by Visiting Nurses Service, United Government Services,
and me, and finally signed in April 1995.

The main issue in this dispute was whether the length of time
Visiting Nurses Services claimed for nurses aides’ visits was rea-
sonable. Visiting Nurses served a large Medicaid population as well
as a large Medicare population. The aides provided services to the
Medicaid population that went beyond those for which Medicare
would normally pay. These included homemaker services such as
food shopping. While the average length of the Medicare visit was
a little over 3 hours, the average length of the Medicaid visit was
about 12 hours. Visiting Nurses Services claimed that we should
average all the aide visit time for all patients and that Medicare
should pay the cost based on that average for aide visits provided
for Medicare beneficiaries.

United Government Services contended the aide visits for Med-
icaid beneficiaries were not like those provided to Medicare bene-
ficiaries and that Medicare should pay only for the time the aides
spent with Medicare patients, carving those out from the other vis-
its. Costs for several years were at issue. United Government Serv-
ices was proposing to disallow about $93 million. As a result of the
settlement, Visiting Nurses Services paid the Government approxi-
mately $67 million.

In late January 1996, Mr. Ault, still my immediate supervisor,
gave me a note dated January 19, 1996, from Rick Langfelder to
his boss, Maria Mitchell. Mr. Ault told me to look into it, contact
Mr. Langfelder, find out what was going on. Mr. Langfelder worked
for the New York Health and Hospitals Corporation, HHC, an
agency of the New York City Government that operated several
hospitals. It was not clear from the January 19 note what the
issues were.
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I did contact Mr. Langfelder, met with him and others from HHC
in February 1996. There were several issues HHC had with its fis-
cal intermediary, Empire Blue Cross, going back to the early
1980’s. We discussed these issues again in May. However, by then,
I had heard directly from Bruce Vladeck, the Administrator of the
Health Care Financing Administration from May 1993 until Sep-
tember 1997. Dr. Vladeck inquired about what progress was being
made to settle the issues raised by HHC. He was obviously dis-
appointed by the lack of progress in settling these issues and ex-
pressed his strong desire to see more progress.

I met again with Langfelder and the others from HHC at the
HCFA regional office in New York. That meeting took place in
June. Representatives from Empire also attended. I had called Wil-
liam Toby, the Regional Administrator in New York, to ask if we
could use space in his office as I believed it would be better to meet
there than at HHC. Tony Seubert attended the meeting for Mr.
Toby. We discussed the issues and HHC’s estimate of the value of
those issues but made little progress toward resolution.

Dr. Vladeck inquired about the status of the negotiation soon
after the June meeting. He advised me that he needed to “report
to the 6th floor.” I took that to mean the Department’s Office of the
Secretary, but Dr. Vladeck provided no further description. Par-
enthetically, it is common within the agency to refer to the 6th
floor as meaning the Office of the Secretary.

He was clearly not happy that very little progress had been made
at the June meeting. I recall sending him an E-mail saying that
I believed that if we moved quickly to settle the issues, we would
end up paying more money. His reply was that he wanted it settled
very quickly, that it was worth the extra money. I took this to be
his clear direction to settle the issues.

An agreement was reached in mid-August. That meeting was
also at the regional office. Empire drafted the settlement agree-
ment, which was reviewed by all the parties and signed in mid-
September. The issues settled were worth approximately $200 mil-
lion and Empire paid HHC approximately $130 million.

In November 1996, I received a phone call from an analyst in the
Office of Research and Demonstrations of the Health Care Financ-
ing Administration advising that Dr. Vladeck wanted me to look
into a dispute between the Los Angeles County Hospitals and their
fiscal intermediary, Blue Cross of California. I had a short discus-
sion with Dr. Vladeck in late November or early December 1996,
when he advised me that the time pressure was not quite so se-
vere. It was very clear to me that this was a directive from Dr.
Vladeck that he wanted this matter settled, as well.

I contacted representatives from Los Angeles County, had discus-
sions with representatives from Blue Cross of California, and
reached a settlement agreement with county representatives in late
February 1997. As with HHC, there were several issues in dispute.
I drafted a settlement agreement along similar lines as the HHC
agreement and sent it to representative from Los Angeles County,
the fiscal intermediary, and the HCFA regional office in San Fran-
cisco. The agreement was revised somewhat and signed and Blue
Cross paid Los Angeles County about $51 million. The value of the
issues in dispute was about $73 million.
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I believed at the time and I believe now that I was acting under
the express direction of Mr. Ault in the first instance and Dr.
Vladeck in the latter two. I believed at the time the settlements
were appropriate. I now know that I should not have agreed to or
signed those settlements without the involvement of the Depart-
ment’s Office of General Counsel and agreement from the Depart-
ment of Justice. At no time did I intend to violate any rules, regu-
lations, or laws.

I have spent 33 years of my 40-year career working for the Medi-
care program, and I have tried to work for the best interests of
Medicare beneficiaries and the Medicare program during this pe-
riod. Thank you. I will try to respond to any of your questions.

Senator COLLINS. Thank you, Mr. Booth.

Mr. Booth, you just mentioned that you have been with the
Medicare program since its inception, for more than 30 years. Dur-
ing that time, were there other occasions in which the Adminis-
trator of HCFA called you and directed you to settle cases like
these three?

Mr. BooTH. No, Madam Chairman, there were not.

Senator COLLINS. So——

Mr. BooTH. May I say, there were other situations in which peo-
ple came to see me saying the administrator sent them. I normally
did not believe them. These were the only three where now—in the
first instance, in VNS, I dealt only with Mr. Ault until after the
agreiement was made. In the second 2, I dealt with Dr. Vladeck di-
rectly.

Senator COLLINS. In your deposition, you said that the request
came from Mr. Ault but clearly he was acting at the behest of Mr.
Vladeck, is that correct?

Mr. BooTH. I thought I said that was my belief.

Senator COLLINS. OK.

Mr. BooTH. But Dr. Vladeck had no contact with me on the VNS
matter until after the VNS matter had been settled.

Senator COLLINS. But did on the other 2?

Mr. BooTH. But did on the other 2.

Senator COLLINS. On those 2, those were the only times in your
more than 30-year career when the direction clearly came from the
administrator?

Mr. BooTH. Yes, but let me say that I was in the policy position
from 1984 to basically July 1997. Those are the only times the ad-
ministrator would have come to me under those circumstances. I
had other responsibilities in other aspects of the program prior to
that, so I think the characterization that—I mean, other adminis-
trators came to me to do other things, but not settlements.

Senator COLLINS. Not settlements? And in your deposition, you
said to the Subcommittee that these were clearly outside of our
normal practice because of the way in which you were asked to do
them. Do you stand by that statement?

Mr. BoOTH. Yes, Madam Chairman, I do.

Senator COLLINS. I would like to ask you some details about the
HHC case and to flesh out the testimony that you have given us.
Now, it is my understanding, based on your deposition and your
testimony, that in the spring of 1996, Mr. Vladeck asked you to
look into the outstanding Medicare appeals involving HHC and
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that he asked you to give him periodic status reports. Did he ex-
plain to you why he wanted status reports?

Mr. BoOoTH. Not at first. After about the second one, he said that
he needed to report to the 6th floor.

Senator COLLINS. And you have explained that that is where the
Secretary’s office is?

Mr. BOOTH. Yes, Madam Chairman.

Senator COLLINS. And in the common parlance of HCFA, when
you refer to the 6th floor, you are referring to the Secretary’s office?

Mr. BooTH. Normally, yes.

Senator COLLINS. In July 1996, did Mr. Vladeck send you an E-
ma‘i?l commenting on the pace at which the negotiations were mov-
ing?

Mr. BoOTH. I thought that E-mail was probably in June, but I
would not dispute that it was June or July.

Senator COLLINS. Did he express his hope or his opinion that the
pace was too slow and he wanted you to pick up the pace of the
negotiations?

Mr. BOOTH. It was clear that he wanted the matter settled and
he wanted it settled very quickly.

Senator COLLINS. In response to the concerns that Mr. Vladeck
expressed to you about the pace not being fast enough, did you ad-
vise him that if you rushed the process, it could end up costing
HCFA and additional $8 to $10 million?

Mr. BoOTH. Yes, Madam Chairman, I did.

Senator COLLINS. And what did Mr. Vladeck reply when you ex-
pressed this concern that if you hurried the process, the Medicare
trust fund could end up paying $8 to $10 million more money?

Mr. BooTH. I cannot remember the quote exactly, but the essence
was that time was more important than money.

Senator COLLINS. Did that exchange leave you with the impres-
sion that completing the settlement quickly was more important
than the actual amount of the settlement, than trying to maximize
the amount that the government would recover?

Mr. BooTH. Yes, but may I add that the government actually had
the money.

Senator COLLINS. Had the money, because it had been withheld.

Mr. BooTH. Right. In the cost settlements from 1983 through
1992, at least, and in some cases I think 1993, when the costs were
settled and the Notices of Program Reimbursement were issued,
the fiscal intermediary then took whatever money was owed, if
there was money owed, based on the intermediary’s assessment of
the value of the issues. And so all the money that we were dis-
cussing during the settlement negotiations was in the Medicare
trust fund.

Senator COLLINS. And after Mr. Vladeck expressed concern to
you about the speed of the negotiations, how long was it, approxi-
mately, before you reached an agreement with HHC, do you recall?

Mr. BoOTH. The agreement was reached in mid-August

Senator COLLINS. So it was within a few weeks?

Mr. BoOTH. So within a few weeks, but three to six.

Senator COLLINS. And as a result of the agreement, HCFA
agreed to reimburse HHC or to pay HHC for roughly $130 million
of the $155 million in dispute, is that correct?
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Mr. BooTH. My recollection is that there was approximately $200
million in dispute, not 155. But we did agree to pay $130 million.

Senator COLLINS. So what you are saying is the amount forgiven
may be even more than I realized based on the GAO report, which
was an estimate of $155 million? Your recollection is that the total
amo‘;mt in dispute may have been about $200 million, is that cor-
rect?

Mr. BoOTH. Yes, but we paid 130 out of 200, not 130 out of 155.
So we got a better deal than I think at least the GAO testimony
this morning would have led me to believe. And I had given the
GAO those numbers when I had met with them as early as May
1999.

Senator COLLINS. Was the primary issue in dispute that HHC
did not have the proof to document its claims for reimbursement
of bad debts under Medicare?

Mr. BoOTH. Yes.

Senator COLLINS. And did this settlement with HHC essentially
cut them a break by reimbursing the hospital for a percentage of
the bad debt costs without HHC having to prove that they actually
incurred the costs?

Mr. BooTtH. No.

Senator COLLINS. Tell me what the settlement did.

Mr. BooTH. It was clear that Medicare beneficiaries received
both inpatient and outpatient services. When a Medicare bene-
ficiary receives a service for which there is a deductible and the
Medicare beneficiary is unable to pay that deductible or unwilling
to pay that deductible, then there are some things that the pro-
vider, in this case, HHC, needs to do. They need to document
whether or not the patient is indigent, and if the patient is not in-
digent, they are then required to send the patient at least two let-
ters demanding payment of that deductible or coinsurance.

What the issue was, was whether or not Health and Hospitals
Corporation in this case, and LA County in the other, could actu-
ally produce proof that they had sent those letters or whether they
had proof that they had asked the right questions to determine
whether or not the patient was indigent. It was not, in my view,
a question of whether or not the services had been rendered and
the costs had been incurred. The intermediaries in both cases had
paid interim payments for the bills as they were processed. That
led me to believe, at least, based on my discussions with both of
the intermediaries involved and with the providers, that the costs,
indeed, had been incurred. It was the question of not being able to
prove that all the documentation was available.

Senator COLLINS. Mr. Booth, in your deposition, your sworn dep-
osition before the Subcommittee staff, you said, quote, “In a couple
of areas, we allowed past poor practices to be carried into the fu-
ture, and by basically not requiring documentation, we were giving
them a break.” Do you stand by that statement?

Mr. BoOTH. Yes, Madam Chairman, I do. The practices were poor
because they did not have all the documentation that the inter-
mediary felt was necessary.

Senator COLLINS. Do you feel that Mr. Vladeck pressured you to
get the HHC deal done?

Mr. BooTH. Yes, Madam Chairman, I do.
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Senator COLLINS. Did you know that Mr. Vladeck, prior to be-
coming the Administrator of HCFA, served as a director of HHC?

Mr. BooTH. I do not know whether I knew that or not. I do not
think it would have been relevant one way or the other.

Senator COLLINS. Senator Levin.

Senator LEVIN. Thank you, Madam Chairman.

GAO has said that you told them that you knew at the time that
the settlements were not in the government’s best interest, is that
true?

Mr. BooTH. No, sir.

Senator LEVIN. Did you believe at the time that these settle-
ments were in the government’s best interest?

Mr. BOOTH. Yes, sir, I did.

Senator LEVIN. Did you hear the GAO testify today?

Mr. BooTH. Yes, Senator Levin, I did.

Senator LEVIN. And you are telling us under oath that you deny
that you ever told the GAO that you believed at the time that these
settlements were not in the government’s best interest, and in fact,
you did believe at the time that they were in the government’s best
interest, is that correct?

Mr. BooTH. Yes, sir. I told them that, in retrospect, since I did
not follow the procedure that I should have to get the Department
of Justice lawyers involved, that in retrospect, there were certainly
defects in the settlements.

Secondly, I told them that I have never dealt with a settlement
of any kind with—no matter who was involved or how many people
were involved, that I was ever totally happy with. I still question
whether I paid too much for my last car. And it is in that light that
I question whether or not we got the best deal for the government.
But I have done that with virtually every settlement I have ever
been involved in. This is not different from that in terms of the
substance of the settlement.

Senator LEVIN. But I want to be real clear, because this is, it
seems to me, critical, whether or not you at the time believed that
this settlement was in the best interest of the government. You are
testifying here today under oath, I believed at the time the settle-
ments were appropriate, is that correct?

Mr. BOOTH. Yes, sir.

Senator LEVIN. And you did not tell the GAO that, at the time,
you ‘;iid not believe that the settlements were appropriate, is that
true?

Mr. BootH. That is correct.

Senator LEVIN. Did you intentionally not send these settlements
to the Department of Justice or the Office of General Counsel at
HCFA because if you had, they would have gone up in smoke?

Mr. BooTH. No, sir.

Senator LEVIN. Did you hear GAO testify that that is what you
told them?

Mr. BooTH. Yes, sir, and what I told them was that had I
thought about sending them to the Department of Justice or involv-
ing the Office of General Counsel, that we would have probably lost
a fair amount of time. I, frankly, did not consider sending them be-
cause of the pressure of time to settle them, and it is only in retro-
spect, when I thought about it, that I told them that had—I think
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the question they asked was, well had you sent them to Justice,
what would have happened? I said, they may well have gone up in
smoke.

Senator LEVIN. But you did not think about sending them at the
time and then decide at the time not to because at the time you
felt that they would have been rejected?

Mr. BooTH. I did not think that, that is correct.

Senator LEVIN. Now, did Dr. Vladeck tell you to settle for a spe-
cific amount in the HHC case?

Mr. BooTH. No, sir.

Senator LEVIN. Did he tell you to settle for a specific amount in
the LA County case?

Mr. BooTH. No, sir.

Senator LEVIN. Did he tell you to settle for a specific amount in
the Visiting Nurses case?

Mr. BooTH. No, sir. He did not tell me anything about the Vis-
iting Nurses case.

Senator LEVIN. I want to just make sure I understood what you
have told us here this morning. You said there was not a question
in your mind then or now as to whether the services were provided
or whether the costs were incurred. The question was whether they
could prove that the documentation was available for that proof, is
that correct?

Mr. BooTH. In the two hospital cases, yes, sir.

Senator LEVIN. In the two hospital cases, is that correct?

Mr. BoOTH. Yes, sir.

Senator LEVIN. So you do not question that the services were
provided or the costs incurred. What was missing was the docu-
mentation and the availability of the documentation relative to
those two issues, is that correct?

Mr. BooTH. On the bad debt issue for those two hospitals, or two
groups of hospitals.

Senator LEVIN. And you have clarified something which I earlier
tried to clarify with a witness and I do not think I succeeded. Let
me try again. There was in the hands of HCFA or its agent $200
million, approximately, that belonged to HHC—excuse me, that
was claimed by HHC, it did not belong to it—that HHC claimed,
is that correct, that had been withheld from HHC?

Mr. BooTH. Yes. They had filed appeals with the Provider Reim-
bursement Review Board claiming that we owed them approxi-
mately $200 million for the issues we settled. They had other cases
before the Provider Reimbursement Review Board that New York
Health and Hospitals Corporation either did not want to settle or
we said were not worth what they thought they were worth and
therefore we took them off the table.

Senator LEVIN. But that money had been withheld from them, is
that not correct, the $200 million?

Mr. BOOTH. Yes, sir.

Senator LEVIN. So when there was a settlement for a hundred
and—what was the amount——

Mr. BooTH. One-hundred-thirty million.

Senator LEVIN [continuing]. $130 million. Then $130 million of
money which had been withheld from HHC was then transferred
to HHC, is that correct?
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Mr. BOOTH. Yes, sir.

Senator LEVIN. So that in common parlance, there had been not
an overpayment—I am not talking technically here. I am talking
in common parlance. HHC claimed there had been an under-
payment of $200 million and that was settled for $130 million, is
that correct, just in common parlance?

Mr. BOoOTH. Yes, sir.

Senator LEVIN. Now, does HHC have approximately 11 hospitals
and three skilled nursing facilities, do you know? Does that sound
about right?

Mr. BooTH. I do not know. It sounds about right.

Senator LEVIN. All right. Does it sound about right that they
service about 5 million outpatient visits a year?

Mr. BooTH. Yes. I think we talked about 4.5 million to 4.75 mil-
lion at the time of the settlement.

Senator LEVIN. All right. So let us round it off, 4 to 5 million out-
patient visits a year. And the period of:

Mr. BooTH. That is total. That is not just Medicare.

Senator LEVIN. That is total?

Mr. BooTH. Right.

Senator LEVIN. About how many of those visits would be involved
in Medicare, in these claims, half of them, a third? Give us a rough
idea, a million?

Mr. BooTH. I would guess 15 to 20 percent.

Senator LEVIN. So maybe a million?

Mr. BooTH. I would say a little less than a million, but I would
not—

Senator LEVIN. Say three-fourths of:

Mr. BOOTH [continuing]. I would not argue you.

Senator LEVIN. All right. Take a million just for the sake of dis-
cussion. This period of time that the settlement covered was about
10 years, is that correct?

Mr. BOOTH. Yes, sir.

Senator LEVIN. And so there would have needed to be paper
proof, if I understand this, documents, for services which had been
provided and you feel were provided for something like a million
outpatient Medicare visits per year for about 10 years, does that
sound about right?

Mr. BOOTH. Yes, sir, that is correct.

Senator LEVIN. About 10 million documents?

Mr. BOOTH. More or less.

Senator LEVIN. Did anybody tell you to hide what you were
doing?

Mr. BooTH. No, sir.

Senator LEVIN. Did anybody tell you not to go to the General
Counsel’s office?

Mr. BooTH. No, sir.

Senator LEVIN. Did anybody tell you not to go to the Department
of Justice?

Mr. BooTH. No, sir.

Senator LEVIN. Did anybody tell you to do anything illegal or un-
ethical?

Mr. BooTH. No, sir.
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Mr. BooTH. Were you aware of the regional employees’ objections
to the settlements?

Mr. BooTH. I was not aware of Mr. Seubert’s objections to the
settlement. I was aware of Mr. Ohl’s objection to the settlement in
early March, basically after the settlement agreement had been
reached and everybody knew—not everybody, but at least LA
County and the administrator knew what the settlement was.
What we were dealing with at that point was the paperwork.

Senator LEVIN. Thank you, Madam Chair. Senator Thompson.

C?hairman THOMPSON. Mr. Booth, you know Mr. Seubert, do you
not?

Mr. BOOTH. Yes, sir.

Chairman THOMPSON. How long have you known him?

Mr. BOOTH. At least 20 years.

Chairman THOMPSON. Twenty years? You heard him testify a
few minutes ago, did you not?

Mr. BoOTH. Yes, sir.

Chairman THOMPSON. He said, I do not know if he said it here
or in our staff interviews, he said he took some advice that he got
from you, fatherly advice from someone that he liked and respected
so I assumed that you and he had known each other for some time.
Now, you heard him testify that when you went to New York to
talk about the HHC settlement, that he initially offered his assist-
ance. Do you remember that?

Mr. BOOTH. I do not quite remember it that way, but he certainly
attended the meeting on behalf of the regional office.

Chairman THOMPSON. You do not remember that he offered as-
sistance?

Mr. BooTH. No, sir.

Chairman THOMPSON. Do you recall his testimony a few mo-
ments ago that you told him that this settlement was one that he
would be better off staying away from?

Mr. BooTH. Well, yes, sir, I do recall his testimony. I take issue
with the characterizations, at least.

Chairman THOMPSON. What do you remember about that con-
versation?

Mr. BooTH. I told him that I had been asked by Dr. Vladeck to
settle this matter and that we would handle the substance of the
settlement at the central office. There was certainly no intent on
my part to warn him in any manner.

Chairman THOMPSON. But you had been told by Dr. Vladeck to
settle the case and that central office would handle it, is that what
you are saying?

Mr. BoOTH. Yes, sir.

Chairman THOMPSON. But not that it would be best if he stayed
away from it? That is a very nuanced kind of position, Mr. Booth.
You have been consistent in that respect, anyway. GAO says that
you told them that you felt like at the time you needed to go to
the Justice Department. You say now that at the time you did not
feel that way, but you do now. GAO said that you said if you had
gone to the Justice Department for approval, it would have gone
up in smoke. You said you did not say that, but you see in retro-
spect, or you told them that, in retrospect, if you had gone to the
Justice Department, that it probably would have or may have gone
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up in smoke. You did not see anything wrong with the procedure
at the time, but in retrospect, you now see something wrong with
the procedure.

You have been around for a long time. I am sure you have per-
formed good service, and a lot of people, I guess, in your position
have to be survivors. Now you find yourself here, having allowed
yourself to be used by Mr. Vladeck the way you did in conflict in
three material ways with not just one, but two GAO people who in-
vestigated this case. It is a sad situation.

But even more incredible is the negotiated settlements that al-
lowed health care entities to continue the practices that caused the
overpayments in the first place. We are not just talking about the
past here. We are talking about things that we are living under
now. In the agreement with VNS, HCFA allowed VNS to add a
specified number of hours to its Medicare average for all future
years, regardless of the number of hours that services were actu-
ally rendered. In their agreement with HHC, HCFA allowed HHC
to continue to bill for bad debts without any documentation to sup-
port those costs. In the case of LA County, HCFA did not require
LA County to meet recordkeeping requirements generally required
by Medicare.

The impact of these provisions, of course, is immeasurable. It is,
of course, sometimes pointed out that these people are serving de-
serving constituencies. I think other Medicare recipients who are
being deprived of these monies are deserving constituents, too, and
perhaps we are seeing an evolving of a new concept. We have heard
about too big to fail. Now perhaps we are getting into a new con-
cept, too mismanaged to fail. If the situation is bad enough and
they are serving a deserving constituency, then we just circumvent
the process if we can get by with it.

So we have got a lot of work to do on this side of the table and
I am sure that we will be all involved in this matter for some time
to come. I want to thank the Chairman again for having these
hearings.

Senator COLLINS. Thank you, Senator.

Mr. Booth, you may be excused.

Mr. BOOTH. I am sorry, could I comment on a couple of things
that Chairman Thompson said, because, first of all, in the Visiting
Nurses Service, while there was the allowance of additional hours
for some period of time, the Balanced Budget Act of 1997, which
changed the nature of reimbursement for home health agencies,
would have abrogated that agreement at that time.

In the New York Health and Hospitals Corporation case, the
agreement going forward was very distasteful to the people at New
York Health and Hospitals Corporation. They not only—they had
to prove their costs, but using the disproportionate share formula,
which was a formula that was derived by the Congress to come up
with a proxy for low-income patients, would or should have caused
them to move rapidly to establish better recordkeeping so that they
could prove all of their bad debt costs. I actually thought that was,
while it was creative, unusual, unique—I hope unique—I do not
think it was the worst deal that we could have made under the cir-
cumstances, given the necessity, in my view, to settle the matter.
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And there was assurance by the County Hospitals in Los Angeles
that they had a system that would go into place in July 1997 for
bad debts that would have allowed them to claim those costs prop-
erly and be reimbursed for them properly.

I do not dispute the characterization that the Chairman has
made, Chairman Thompson has made in the matter, but I did
think it important for the completeness of the record to make that
comment about the individual cases.

Chairman THOMPSON. Well, you said something very interesting,
though, that got right to the heart of it—given the necessity to set-
tle the matter. All this, given the necessity to settle the matter.
There was no necessity to settle the matter except for the direction
of Mr. Vladeck. That is what all this is about. You cannot take an
invalid concept and base anything that you might do after that on
the compelling nature of the invalid concept. There was no neces-
sity to settle any more than there was a necessity to settle any
other case, this being one of the very, very few that the adminis-
trator personally gets involved in, the one that really is shocking
to these other career people who take a look at it, and the one that
you shepherded through. Now, I respect your need to protect your-
self at this stage of the game, Mr. Booth, but that is all I have got
to say about it.

Senator COLLINS. Mr. Booth, you are excused. I am eager to get
to

Senator LEVIN. I am hoping, in light of that last comment, could
I ask one question of Mr. Booth?

Senator COLLINS. Senator Levin, your time had expired whereas
Senator Thompson still had 3 minutes left on his, and I do want
to try to conclude the hearing by 1 o’clock. If we have additional
questions for Mr. Booth, we can put them in the record and I am
sure that he will answer them.

So, Mr. Booth, you are excused.

Mr. BooTH. Thank you, Madam Chairman.

Senator COLLINS. Thank you for your testimony.

Our final witness today is Bruce C. Vladeck. Mr. Vladeck is cur-
rently a professor at the Mount Sinai School of Medicine and a
Senior Vice President for its health system. From May 1993 until
September 1997, Mr. Vladeck served as the Administrator of the
Health Care Financing Administration. HCFA compromised the
three overpayment claims that are the subject of our hearing today
during Mr. Vladeck’s tenure as administrator.

Pursuant to Rule 6, I will ask that you stand and be sworn in.
Do you swear that the testimony that you are about to give the
Subcommittee will be the truth, the whole truth, and nothing but
the truth, so help you, God?

Mr. VLADECK. I do.

Senator COLLINS. Thank you. Mr. Vladeck, you can proceed with
your statement.
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TESTIMONY OF BRUCE C. VLADECK,! FORMER ADMINIS-
TRATOR, HEALTH CARE FINANCING ADMINISTRATION

Mr. VLADECK. Thank you very much, Chairman Collins, Chair-
man Thompson, Senator Levin. I am appearing at the invitation of
the Subcommittee to discuss the process by which HCFA has nego-
tiated and resolved disputes with Medicare providers. I have sub-
mitted a written statement to the Committee and I believe you
have also received a letter from my counsel Mr. Anello,2 and I un-
derstand that both of those will be made part of the record for this
hearing.

Senator COLLINS. They will be.

Mr. VLADECK. Thank you.

From 1993 until 1997, it was my privilege to serve as Adminis-
trator of HCFA. I am proud of my service and proud of what my
colleagues and I accomplished during that time. I certainly would
not claim that I made no mistakes during my service, nor that the
agency, which with very limited resources administers two of the
largest and most complex programs of the Federal Government,
was without flaw, but we made significant progress. The agency
was in much stronger shape when I left than when I arrived, and
most important, Medicare and Medicaid were in significantly better
financial shape and working better to serve their beneficiaries.

I understand the GAO and perhaps some members of this Sub-
committee are questioning some of the settlements undertaken
while I was administrator. I am here to answer questions about my
role in those settlements and what I understood about the role of
others. I also understand this Subcommittee’s Chair may rec-
ommend changes in the law or changes in regulation to clarify the
process by which disputes between HCFA and providers are re-
solved. If the objective of that effort is to provide greater certainty
and a more expeditious and fair handling of disputes, I applaud
your efforts and will assist you in whatever way I can.

When I first appeared before the Senate Finance Committee for
confirmation in May 1993, I acknowledged that HCFA was an
agency that had long been criticized for being unresponsive to
health care needs, an agency that was slow to heed problems in the
health care system, and one that too often appeared focused on
form over substance. As I approached the tasks of administrator,
I resolved to be ever mindful of the impact of the agency on actual
people. I sought to address charges of bureaucratic inertia that pre-
viously had been leveled against the agency.

I repeatedly tried to convey the message, both inside the agency
and without, that the primary responsibility of HCFA was to en-
sure that its beneficiaries had access to high-quality care when
they needed it. The only ones who could actually provide that care
were not Federal employees or insurance companies, but the doc-
tors, hospitals, and other health care providers who were thus our
partners in fulfilling our core missions to meet the basic health
care needs of our most vulnerable populations, the poor, the dis-
abled, and the elderly.

1The prepared statement of Mr. Vladeck appears in the Appendix on page 82.
2See Exhibit No. 19 which appears in the Appendix on page 124.
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We were fortunate at HCFA to have a staff of very talented,
knowledgeable, and experienced officials, many of whom had been
with HCFA since its creation. The settlement process was overseen
skillfully and energetically by Charles Booth, from whom you just
heard, a longtime employee of HCFA who had been involved with
the program since its inception. He was capable, tough, and I un-
derstood then and believe today of the highest integrity. Mr. Booth,
in turn, worked directly with HCFA employees in our central and
regional offices and contractor employees throughout the country.

I think it is important for the Subcommittee to have some sense
of the scope of these activities. Medicare paid close to 40,000 pro-
viders each year on a cost-related basis. Each provider filed an an-
nual cost report, triggering a process that included intermediary re-
view and determination and not infrequently a series of appeals
and dispute resolution procedures.

The Subcommittee’s letter of invitation and the GAO report
asked that I address four specific payment disputes, but only three
have been discussed today.

As I testified in my deposition, I did not recall the details of any
of the settlements because I was not involved in negotiating the
settlements, nor was I advised at the time about the details of the
negotiation. I did, however, press for timely resolution of those dis-
putes.

In Los Angeles County, we were facing a potential public health
crisis precipitated by a change in Medicaid policy. We were faced
with the very real prospect of closure of the Nation’s largest public
hospital, along with service reductions in a trauma system serving
millions of people. I believed then and I believe now that lives were
literally at stake.

The New York City Health and Hospitals matter involved a po-
tential disruption in services to the primary provider of care for
low-income people in many parts of the city which neither the
State nor the city were seeking adequately to address. These dis-
ruptions would have closed clinics, created intolerable waits in
emergency rooms, and led to the reduction of services for pre-
mature infants, for AIDS patients, and for the mentally ill.

The Visiting Nurse Service dispute involved a conflict between
the requirements imposed on providers by New York State and the
services reimbursable by Medicare for dually eligible Medicare-
Medicaid beneficiaries. These beneficiaries are among the frailest
and most disabled of all Americans and should not have been
caught up in a lacunas between two Federal programs. In each of
these cases, I was advised and believed that our failure to act
promptly could result in an intolerable reduction or loss of medical
and health services to some of our most vulnerable citizens. But I
left the specific negotiation and resolution of the matters to the
good judgment of HCFA staff, who are better equipped than I to
settle the matters.

In each of the settlements that has been discussed today, no one
on the senior staff expressed to me at the time any reservations as
to whether the agreements were in the best interest of the United
States. However, as the Administrator of HCFA, I bear ultimate
management responsibility for those resolutions.
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Let me address at the outset and in the conclusion of my opening
statement a number of concerns that have been raised here today.
First, concerns have been raised about the fact that in three of the
settlements, I received calls from providers and others about the
need to expeditiously resolve outstanding reimbursement disputes.
During the 4%z years I served as administrator, I received dozens
of calls from providers, from members of Congress, from State offi-
cials, and others interested in the resolution of outstanding dis-
putes of one kind or another. In each case, I sought to facilitate so-
lutions by passing the matters on to the appropriate staff at HCFA
and asking that they develop appropriate responses. I did not di-
rect the staff to come up with a particular result and I did not get
involved in reimbursement settlement negotiations.

Second, concerns have been expressed that the three settlements
did not involve HCFA’s General Counsel or the Department of Jus-
tice. As I testified in my deposition, I frankly did not know whether
or not they did go through General Counsel or DOJ, or for that
matter, what their final resolution was. However, if I had thought
about it at the time, my view would have been that DOJ logically
would not have been the appropriate body to resolve any of the pol-
icy issues or principal concerns in these three settlements, a posi-
tion, I understand, that is supported by material that has been
made available to the Subcommittee both by HCFA and by the De-
partment of Justice.

These matters did not involve claims and litigation or litigation-
related concerns which DOJ would be uniquely qualified to handle.
In each of these cases, HCFA had the unique ability, and I believe
responsibility, to consider the fundamental health care issues in-
volved, to speed the resolution of outstanding reimbursement
issues, and to free up funding that was critical to the provision of
services. My job as administrator was to act on significant matters
involving policy decisions. Also, as a matter of policy, I did not con-
sult with the Department of Justice but did so only on advice of
General Counsel.

Third, concerns have been raised about whether the dollar value
of three of the settlements was adequate because they involved
amounts significantly less than the amounts originally asserted by
the fiscal intermediaries. Although I was not involved in these spe-
cific negotiations, it is a fact that where a provider disputes an
intermediary’s determination of an amount owed, that amount is
never final until there is an evaluation of the policy issues, either
through a settlement with HCFA by the Provider Reimbursement
Review Board after a hearing, by the Administrator of HCFA in
the case of a review of a PRRB decision, or by a court where the
administrator’s decision is appealed. Indeed, even after an NPR is
issued, providers are instructed that they should attempt to reach
a resolution by way of settlement prior to an actual PRRB hearing.

Where complex policy issues are involved, it is fair and accurate
to say that the intermediary’s number may be viewed as simply the
intermediary’s number and certainly is not considered a debt owed
to the government. In the three settlements at issue, I do not be-
lieve the providers think they received sweetheart deals and the
Subcommittee can ask the providers about that themselves.
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Fourth, it has been suggested that I may have had a conflict of
interest in urging resolution of two of these matters because prior
to service at HCFA, I twice served as an unpaid board member of
the New York City Health and Hospitals Corporation and I may
have served very briefly in an advisory role to a subsidiary re-
search organization affiliated with the Visiting Nurse Service. I
have been involved in public health issues for over 25 years and
have served in numerous paid and unpaid positions and also
worked in numerous unpaid efforts for which I held no formal posi-
tion, all directed at the same objective of delivering health care
services to the public, primarily to the poor and the elderly.

Those remained my objectives when I became HCFA Adminis-
trator. It should not be a surprise that I have acquaintances and
relationships throughout the health care community nationally, in-
cluding providers. Indeed, I would argue that had I not had such
relationships, I would not have been qualified to fill the position.
But to suggest that because of prior unpaid service I had any per-
sonal interest as opposed to the public interest in mind when I
acted on behalf of HCFA is outrageous and untrue and I believe
no one who knows me would make that allegation.

Finally, we have already discussed the issue of my being identi-
fied as a reluctant witness because I did not talk directly with the
GAO investigator when he sought to interview me in the summer
of 1999, and we already established the reasons for that, on advice
of counsel. We have also made it clear that as of October of last
year, we expressed a complete willingness to meet at any time with
either the General Accounting Office or with Subcommittee staff,
and I was not asked to actually meet with Subcommittee staff until
February, when I arranged to appear voluntarily to give a deposi-
tion earlier this month.

I answered fully at the time all the questions put to me to the
best of my recollection, as I would happily have done in October or
November or December. I am here to answer any additional ques-
tions the Subcommittee might have today and I appreciate the op-
portunity to do so. Thank you.

Senator COLLINS. Mr. Vladeck, how did you first become aware
of the dispute between HHC and HCFA?

Mr. VLADECK. I am not sure. I was aware back to the time of my
service at HHC that as a matter of course, HHC had always had
a large number of reimbursement appeals on Medicare issues pend-
ing. The issues associated with the settlement in 1996, I became
aware of sometime in the early part of 1996.

Senator COLLINS. So as a result of your service on the board, you
were aware that there had been ongoing disputes between HCFA
and HHC on many payment issues, is that correct?

Mr. VLADECK. That is correct.

Senator COLLINS. But on the specific issue that we are reviewing
today, did you first become aware as a result of a call from the
Chairman of the Board of HHC?

Mr. VLADECK. I do not believe so, but I really—my recollection
is very fuzzy of how the process started.

Senator COLLINS. In your deposition, you stated that you had a
conversation with Maria Mitchell, the Chairman of the Board, in
the spring of 1996.
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Mr. VLADECK. Yes, but I also said in my deposition that I did not
recall in that conversation having discussed Medicare appeals
issues.

Senator COLLINS. Were you also contacted by union leaders who
were concerned and were seeking Federal funds for HHC?

Mr. VLADECK. I was not contacted directly by union leaders, but
they had been in contact with some of my colleagues at the Depart-
ment who informed me of those communications.

Senator COLLINS. Did you personally meet with union leaders,
AFSCME officials, at their headquarters in downtown Washington
to discuss possible sources of Federal funding for HHC?

Mr. VLADECK. Yes, I did.

Senator COLLINS. Did you or anyone from the Secretary’s office
subsequently discuss the idea of using the Medicare reimbursement
appeals process as a potential funding source for HHC?

Mr. VLADECK. I would not characterize it that way, but we did
talk about whether it would be possible to expedite any settlements
in a way that would increase the cash flow into HHC, yes.

Senator COLLINS. As I understand it, after deciding to explore
this possible remedy for HHC’s budget problems, you contacted Mr.
Booth and told him that there was a fiscal crisis at HHC, is that
correct?

Mr. VLADECK. That is correct.

Senator COLLINS. Did you ask him to look at the pending appeals
to see what he could do about it to get some help to HHC?

Mr. VLADECK. Well, I asked him to look at pending appeals to see
how much of the backlog he could clear up, which I presumed
would also provide some financial assistance, yes.

Senator COLLINS. It is my understanding that you also asked Mr.
Booth for periodic updates on his progress related to this matter,
is that correct?

Mr. VLADECK. That is correct.

Senator COLLINS. And how often did he report to you?

Mr. VLADECK. I do not recall.

Senator COLLINS. In your deposition, you said that he reported
to you every couple of weeks. Does that refresh your memory?

Mr. VLADECK. I have no—that sounds reasonable to me.

Senator COLLINS. Well, that is what you said under oath in your
deposition.

Mr. VLADECK. I do not disagree with that.

Senator COLLINS. Why did you ask for these status reports?

Mr. VLADECK. Well, I was receiving inquiries from various other
folks in the Congressional delegation and the Department of
Health and Human Services about the status of those discussions
and I wanted to be able to report to them.

Senator COLLINS. So you wanted to be able to report to whom in
the Department?

Mr. VLADECK. Well, most of my communications went through ei-
ther John Monahan, who was Director of Intergovernmental Af-
fairs, or Kevin Thurm, who I guess was still then the Chief of Staff
of the Department.

Senator COLLINS. For the Secretary of HHS?

Mr. VLADECK. That is correct.
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Senator COLLINS. So you were essentially reporting to the Sec-
retary, is that correct?

Mr. VLADECK. Yes.

Senator COLLINS. Did you convey to Mr. Booth that there “time
constraints and a need to move expeditiously” on this matter?

Mr. VLADECK. Yes, I did.

Senator COLLINS. Mr. Booth testified today that he advised you
that if he rushed the process, it would cost the government, cost
the Medicare trust fund, an additional $8 to $10 million. Did you
hear that testimony today?

Mr. VLADECK. Yes, I did.

Senator COLLINS. Do you dispute that testimony that

Mr. VLADECK. I do not recall it, but I do not dispute it. I have
always found Mr. Booth to be a very honest man.

Senator COLLINS. And Mr. Booth said that your response was, in
essence, that time was more important than money. Do you recall
giving him that

Mr. VLADECK. Again, I do not recall saying that directly, but I
would not dispute it at all.

Senator COLLINS. Mr. Booth also testified that he felt pressured
by you to settle the HHC dispute, and he said in his deposition
that HCFA “could have struck a better deal had we not hurried.”

Mr. VLADECK. If I can make an analogy—in a medical analogy,
sometimes when a patient is desperately ill, you administer a drug
with side effects when if the patient were not so ill you would not
have to accept the side effects. I thought holding out another 6
months to achieve an additional $5 or $10 million in settlements
that had been pending for a decade, when doing so would have
meant the closure of important public health services, was not an
appropriate position for the agency and appropriate public policy.
And so, yes, I believed then and I believe now that it was more im-
portant to keep those services available than it was to squeeze
every last nickel out of those settlements.

Senator COLLINS. Well, there are many other hospitals and home
health agencies in my State and throughout the Nation that are
also under very severe fiscal constraints and are having a very dif-
ficult time, are operating in the red. Why single out HHC for spe-
cial treatment? Is that not unfair to other hospitals and other home
health agencies that also have payment disputes with Medicare,
that also are running in the red, that are also under tremendous
pressure and that are also doing the very valuable work of serving
our elderly and disabled citizens?

Mr. VLADECK. I would hope as a matter of practice that HCFA
would never have payment disputes pending that were 10 years old
for any provider, yes, Senator.

Senator COLLINS. I would agree with that, but why should this
provider be moved to the head of the line?

Mr. VLADECK. Because this provider came to our attention as one
that had already issued layoff notices and at which the data would
suggest served as poor and needy a population as any in the
United States, except perhaps for that of the LA County Health
Department.

Senator COLLINS. All of us agree that the mission of Medicare is
essential. None of us wants to see seniors or disabled people or the
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poor lose their access to services. But is it fair to give special treat-
ment to one provider when hospitals all across the Nation are pro-
viding the kinds of services that you have just described?

Mr. VLADECK. I never directed anyone, nor do I believe that what
HHC received in this settlement was special treatment, as you are
characterizing it. I do not think they got special treatment.

Senator COLLINS. Well, we have heard from everyone who has
testified today that this was an unusual situation. Mr. Booth says
it was the only time in his more than 30 years that the adminis-
trator asked him to settle a matter. The lower-level HCFA officials
from the regions have testified that they were shocked by the
terms of the settlement. The GAO reviewed 96 settlements, every
settlement over $100,000, and found that these three did, in fact,
receive special treatment. So you are contesting that the standard
process was followed in these three cases?

Mr. VLADECK. No, I am saying the standard process was not ac-
ceptable in these three cases and it is not acceptable in many other
cases and that is why we sought to change it, and that is why I,
again, as I said in my statement, would be happy to work with the
Subcommittee on making further changes in the process.

Senator COLLINS. You mentioned that you served as a member
of thed];)oard of directors of HHC. Could you tell us what years you
served?

Mr. VLADECK. I do not recall exactly without the documents in
front of me, but I served, I believe, from approximately 1986 to ap-
proximately 1989, and then from sometime in 1991, I guess, until
I resigned immediately before joining the Federal Government.

Senator COLLINS. So you were on the board immediately prior to
becoming the Administrator of HCFA, is that correct?

Mr. VLADECK. That is correct.

Senator COLLINS. I want to tell you what my concern is about the
conflict of interest issue. The whole purpose of our ethics laws and
regulations is to foster public confidence in the integrity and the
impartiality of decisions made by government officials, and that is
why the regulations include provisions that encourage public offi-
cials, if they have any doubt about how a reasonable person would
pursue their actions, whether it would be perceived as a conflict of
interest, whether or not it is an actual conflict of interest, but
whether there is a perception of a lack of impartiality, there is a
process set up that encourages public officials to avoid the appear-
ance of a conflict by getting advice from the designated agency eth-
ics official.

Did you do that in this case? Did you consider doing it? Did you
receive authorization from your agency ethics official to get so in-
volved in a reimbursement dispute that involved a hospital on
which you had sat on the board immediately prior to coming to
HCFA?

Mr. VLADECK. Madam Chairman, I believe Senator Levin has al-
ready entered into the record a document from the ethics office of
the Department of Health and Human Services! of which I was
aware that made it quite explicit that any disqualification on my
part on Health and Hospitals Corporation issues would last for 1

1See Exhibit No. 35 which appears in the Appendix on page 268.
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year after my appointment as administrator, in addition to which
I do not believe the question has ever been raised before you have
raised it implicitly right now in the course of all these investiga-
tions as to whether I consulted with anyone on the appropriateness
of my working on this HHC issue.

Senator COLLINS. That is what I am asking.

Mr. VLADECK. And the answer is, yes, I did. And the fact is that
a year earlier, on an unrelated New York State policy matter, I had
recused myself from working on an 1115 Medicaid waiver applica-
tion from New York State because of the extent and nature of my
involvements with many organizations—permit me to finish,
please—in New York State prior to my appointment as adminis-
trator, and I was advised in writing by the HCFA ethics officer
that my decision to recuse myself in that instance was not justified
by the law, was not required, and was an excessive reaction to the
issues of appearance. And while it did not speak specifically to the
HHC issues, I understood that guidance in the context of the ear-
lier ruling about New York to be pretty clear guidance on whether
or not I should disqualify myself on New York State matters.

Senator COLLINS. Senator Levin.

Senator LEVIN. In each of the settlements which were discussed
today, in any of them, did you direct anybody as to what the settle-
ment should be, how much, whether it should be handled adminis-
tratively, or whether it should be settled?

Mr. VLADECK. No, sir. I did not make such directions.

Senator LEVIN. So the details of any agreement or settlement
were not ones that you in any way got involved in, is that correct?

Mr. VLADECK. I first became aware of the details of each of these
settlements on March 9 of this month when I gave a deposition to
the Subcommittee.

Senator LEVIN. So that when the GAO says that you instructed
him, being Booth, to settle the hospitals’ claims, your instruction
was to do what, precisely?

Mr. VLADECK. My instruction was a procedural one, and I believe
in the case of my conversations with Mr. Ault in the VNS instance,
which—where my memory is somewhat clearer, I was quite ex-
plicit, but I think it was implicit in my instructions to Mr. Booth,
with whom I worked very closely over a number of years, that he
was to use his best judgment on the substance of the matter, but
that I wanted the process to come to closure as soon as possible.

Senator LEVIN. Did anybody on your senior staff express to you
opposition to the agreements as being not in the best interest of the
United States at the time they were made?

Mr. VLADECK. No, sir.

Senator LEVIN. Did anybody inform you that there was a HCFA
regional employee who had objected to the settlement with LA
County?

Mr. VLADECK. Not at the time, sir.

Senator LEVIN. At the time. Did you know at the time that nei-
ther HCFA’s General Counsel nor the Department of Justice were
involved in the settlement?

Mr. VLADECK. No, sir.

Senator LEVIN. Are you aware of an administrative resolution of
Medicare payment disputes document which apparently is an HHS
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or a HCFA document which we have now received which says basi-
cally that where the money has been withheld, that then it is not
a government claim against the provider but a provider claim
against the government?

Mr. VLADECK. I became aware of that particular document dur-
ing the hearing today, sir.

Senator LEVIN. Would you explain to us the difference, because
people sometimes, particularly GAO acts as though there was a
claim against these hospitals. As a matter of fact, the hospitals had
a significant claim against HCFA, is that not correct?

Mr. VLADECK. That is my understanding, yes, sir.

Senator LEVIN. Is it not correct that HCFA had withheld a sig-
nificant amount of monies which the hospitals claimed?

Mr. VLADECK. That is correct.

Senator LEVIN. And in the case of New York, I believe that was
around $200 million?

Mr. VLADECK. That was the number I have heard today, yes, sir.

Senator LEVIN. And that is money that New York claimed?

Mr. VLADECK. That is correct.

Senator LEVIN. And New York settled that with HCFA for $130
million?

Mr. VLADECK. That is what I understand.

Senator LEVIN. And that is claims, as I understand it, that had
been in existence or had grown over a 10- or 11-year period, is that
correct?

Mr. VLADECK. That is correct.

Senator LEVIN. And these were claims involving, do we know
how many visits, how many Medicare outpatient visits?

Mr. VLADECK. Well, again, the conversation and your interchange
with Mr. Booth suggests it was many million, and that must have
been——

Senator LEVIN. Does that sound about right to you

Mr. VLADECK. Yes.

Senator LEVIN [continuing]. For that sum of money?

Mr. VLADECK. Yes.

Senator LEVIN. As I said before, I have had my own frustrations
with HCFA, trying to get information, answers to, what I consider
to be reasonable questions. I have had a major dispute with HCFA
recently over a decision that they made relative to a nursing home
in my State. I think HCFA is all wet on the subject, and I have
said so publicly and I am very critical of HCFA. I have been trying
to get information about reimbursements from HCFA for a month,
and I cannot get that information from HCFA.

Members of Congress constantly are hopefully representing their
constituents, and I want to read to you, something that one of our
colleagues said, at the time of your confirmation. Senator Grassley
in the Finance Committee asked you the following question. “I
wonder if you intend to make it a priority to reduce administrative
hassles which providers in my State complain about endlessly, and
maybe not just in my State, but I only know about my State.” And
your answer was that you would try to make the whole system
user friendly for providers. Do you remember that question and
that answer?
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Mr. VLADECK. I do not remember that particular interchange, but
certainly the substance, I remember very well.

Senator LEVIN. Do you believe it was important and is important
for HCFA to be responsive to, in a fair way and in a timely way
and in a non-bureaucratic way and in a reasonable way, to claims
of providers, to dispose of them one way or the other? Do you be-
lieve that HCFA has a responsibility because of the beneficiaries
who are really behind those providers?

Mr. VLADECK. Yes, sir.

Senator LEVIN. I just want to read into the record one paragraph
about the Visiting Nurses Service matter, and that is the final
paragraph of their statement they gave the Committee today. “Con-
trary to the GAO report, the agreement with HCFA does not per-
mit Visiting Nurses Services to add a specified number of hours to
its Medicare average ‘regardless of the number of hours of service
actually rendered.” Instead, the agreement caps the non-Medicare
home health visits that can be included in the cost apportionment
methodology as the lesser of the actual non-Medicare home health
aide visit length or the actual Medicare home health visit length
plus 1.63 hours.” Are you familiar with that portion of the settle-
ment?

Mr. VLADECK. Again, that was contained in a document that was
shown me in my deposition. I was not

Senator LEVIN. Because the GAO treated that as some kind of
a special treatment that was given to the Visiting Nurses by
HCFA, never asks HCFA their position on the matter, does not tell
us the Visiting Nurses’ position on the matter, but we are just told
by GAO, oh, they get special treatment. Do you consider that, from
what you have heard today, to be an appropriate settlement?

Mr. VLADECK. Senator, again, having seen the settlement for the
first time only about 3 weeks ago and having been away from the
issues for a number of years, I think that Mr. Booth and the peo-
ple, Mr. Ault and the people he worked with on that settlement,
did an excellent job. I think it is not only an eminently reasonable
settlement but I think it is very good public policy.

Senator LEVIN. Finally, overall, do you believe that your conduct
in taking calls, taking comments, directing Mr. Booth to try to set-
tle the outstanding cost reports, were proper?

Mr. VLADECK. Yes, sir.

Senator LEVIN. Thank you, Madam Chairman. Senator Thomp-
son.

Chairman THOMPSON. Thank you very much, Madam Chairman.

Mr. Vladeck, you certainly accomplished your goal of becoming
more user friendly, I think, with regard to three of these entities,
anyway. I want to try to see if I can get this right. Mr. Booth testi-
fied that he worked out the details of these settlements the way he
did because of the pressure he was receiving from you and that
there could have been worse deals struck considering the cir-
cumstances and the pressure that was being applied. You heard
him testify basically to that a few minutes ago, right?

Mr. VLADECK. Yes, sir.

Chairman THOMPSON. And your testimony is that you applied di-
rection, or however you would characterize it, told him you wanted
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to get it settled, but you had nothing to do with the details of the
settlement?

Mr. ViADECK. That is correct.

Chairman THOMPSON. So we have the perfect demilitarized zone
where nobody is really responsible for both the decision to make
this particular settlement and, in fact, carrying out the details of
the settlement.

Mr. VLADECK. Senator, may I say something in that regard?
Again, I saw none of these three settlements prior to this month.
I was not involved in the details of the negotiation. I was not aware
of the substance of the negotiation. But having seen them within
the last month and having had quite a lot of opportunity to think
about them and to revisit the circumstances, I think all three of the
settlements were reasonable, were in the best interests of the pro-
gram and of the United States, and I think Mr. Booth and his staff
should be commended for the creativity and thoroughness with
which those settlements were negotiated.

Chairman THOMPSON. Well, I understand your position, but you
can also understand why one might conclude that you are not ex-
actly a disinterested party in this, and we have heard the testi-
mony of some people who I think are basically a disinterested party
who have been with HCFA for a long time and they have their own
assessments of it.

Mr. Seubert said that, in the first place, HCFA’s central office
should not single-handedly settle anything that exceeds the
amount specified in the FCCA and that HHC was not required to
provide any documentation for the costs for which they were com-
pensated. He also said he did not think that HCFA had the author-
ity to agree to compensate HHC for bad debts into the future with-
out requiring HHC to provide proof of the costs that they were
claiming. So that is his analysis of it. Do you take issue with his
view of that particular point?

Mr. VLADECK. Yes, sir.

Chairman THOMPSON. Ms. Ohl testified—we saw her E-mail with
regard to the LA County situation—that because the agreement
with LA County did not include a requirement that LA County
keep sufficient records, HCFA was likely to be facing another set-
tlement of this type in 8 to 10 years from now. She stated further
that unless Medicare can get some agreement that LA County in
the future will meet Medicare documentation requirements or not
claim the costs, this is not a settlement where both parties realize
some benefit. It is more of a grant and should be called that with-
out the compromise being called a Medicare reimbursement settle-
ment under the Medicare regulations. Do you take issue with her
analysis on that case?

Mr. VLADECK. Yes, sir.

Chairman THOMPSON. If you were not involved in the details of
the settlement of these cases, how can you make an assessment
now as to how wise or unwise the settlements were?

Mr. VLADECK. Well, as I said a few minutes ago, Mr. Chairman,
I have had quite a lot of opportunity in the last month to review
those documents and many associated documents and to talk to—
to read the GAO report and to think about the history of this and
so forth and I think I now have enough information to form an
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opinion on these. The issues raised that you just described are all
issues that I am familiar with in generic terms that were policy
issues that we dealt with quite frequently during my tenure. In
each of the two instances I believe you just cited, the staff person
took a position that was, in effect, a policy position where I dis-
agreed at the time and still disagree with the policy view they were
enunciating and I think I understand what the issues are and I
disagree with their views.

Chairman THOMPSON. Well, it does not seem to me like it is as
much a matter of a policy issue. We have already heard testimony
about the millions of documents that are involved in these cases.
These are people who spent a long, long time dealing with the de-
tails and the merits of these cases and these claims. They have
their opinions based upon that. You say that when it was all going
on, you were not involved in the details. You just knew that these
people were on hard times and these settlements had taken too
long and you wanted them settled.

So again, I ask you, in terms of sitting down and figuring out—
have you gone through all these documents that we have been
hearing much about?

Mr. VLADECK. I believe I was shown 20-some-odd documents in
my deposition and there have been a number of other documents
shared with the Committee and with us and obviously I have had
the GAO report for the last 24 hours, so I have seen quite a lot
of paper around this.

Chairman THOMPSON. The GAO report has been criticized be-
cause it did not get into the substance, so you did not learn much
about the substance from that, did you?

Mr. VLADECK. No, I did not. That is correct.

Chairman THOMPSON. OK. I think that we can all sympathize
with the notion of cutting red tape and moving settlements along,
but the problem that many of us have, obviously, is that whether
you are dealing in a court of law, whether you are dealing with an
administrative process, a formal one or an informal one involving
settlements, that there are procedures. That is why we call our-
selves a Nation of laws and not of men. A person cannot look at
a situation—even the President cannot look at a situation and say,
I feel, based on whatever information I am getting or telephone
calls I am receiving, there is an injustice and a problem out there,
so I dictate that we cut a check for several million dollars of tax-
payers’ money, in effect, something like that. We cannot do that.

We are talking about procedures here, and when you are talking
about settling a case, whether we like it or not, we are talking
about lawyers. We are talking about lawyers. We all know that
they are involved in every aspect of our life, and we regret that in
many respects, having been one once upon a time. When you are
settling a case, you are talking about essentially the merits of the
case on both sides, and there are always two sides, and you cannot
do that, you cannot analyze the merits of any case or any matter
unless you have someone who is trained, an objective person
trained to analyze those merits and come to some determination.

Maybe a bad lawyer will reach the wrong determination, but the
American people can see that the right procedure is being followed
and somebody is looking at it from a legal standpoint. Is this a de-
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cent deal? Maybe it is not the best, but is this a decent and fair
deal for the taxpayers of the country? Do you not see the problem?

Mr. VLADECK. Senator, I think it is unacceptable that these three
settlements were not reviewed by HCFA’s General Counsel. It is
astonishing to me that they were not. I do not understand why
they were not. I never had any knowledge that they were not until
3 weeks ago. I think that was a very serious violation of procedure
and I think whatever steps need to be taken administratively to
make sure it never happens again should be taken.

It is inconceivable to me that I personally would have made a
major decision involving such an issue when I was at the agency
without consulting General Counsel. It was my understanding that
as a matter of standard practice, General Counsel always was con-
sulted in these negotiations. I was not aware, again, until 3 weeks
ago, that General Counsel had not been consulted in these three
incidences. I was astonished to learn it. I was shocked to learn it.
I think it is very unfortunate and I think it should not be per-
mitted to happen again. I agree with you entirely.

Chairman THOMPSON. Whose responsibility do you think it was
that counsel was not consulted?

Mr. VLADECK. I believe it was Mr. Booth’s responsibility.

Chairman THOMPSON. Well, perhaps Mr. Booth will have an
opinion on that that we can get at a later time. Thank you, Mr.
Vladeck.

Mr. VLADECK. Thank you, Senator.

Senator COLLINS. Senator Levin, I am going to give you the op-
portunity to either have 3 more minutes of questions or if you want
to make a concluding statement, whichever your preference is.

Senator LEVIN. Well, just briefly, I think we have learned a lot
this morning about HCFA procedures. It is obvious that a proce-
dure was not followed here. The person who says that he should
have followed it, Mr. Booth, said it was an innocent omission on
his part. He was not directed by anybody not to go to the General
Counsel’s office.

But the key question to me, in addition to that, is whether or not
these settlements were in the best interest of the United States.
That, to me, is the key question, and that question can only be an-
swered, it seems to me, after listening to the providers as well as
to the people who opposed this settlement.

The GAO talked to people who opposed the settlement, did not
ask—did not ask the providers their position on the substance of
the settlement. So what is missing substantively here is the pro-
viders’ side of the story and I think that is a real omission on the
part of the GAO.

We have an expert here who says that, based on his judgment,
that those settlements were in the best interest of the United
States from what he has seen, although he was not involved in the
details. Mr. Booth says over and over again, and I think he is a
highly credible witness, that he believed at the time they were in
the best interest of the United States. We have situations here
where hospitals had hundreds of millions of dollars withheld from
payments that they claimed were owing to them, hundreds of mil-
lions of dollars, folks, in New York, and that was ultimately settled
for $130 million.
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So this is not where HCFA was claiming that New York owed
it money. This was a situation where, for years, there were fes-
tering claims that New York hospitals had against HCFA and fi-
nally were settled, $130 million of what turned out to be the hos-
pitals’ money that had been withheld by HCFA, and that fact is
relevant.

And so on the substance, it is obviously not for us to judge the
substance of settlements. But the Visiting Nurses Services, in their
letter, it seems to me, is powerfully eloquent about what a mistake
it is not to get the other side of the story on the substance, and
the GAO did reach a conclusion on the substance because they said
that these claims would not have been successful had they been
litigated. How they can reach that conclusion when they did not
ask the providers for their side of the story on the substance is in-
explicable to me. I think it was wrong and I would hope that all
of the providers, after they have had an opportunity, which they
have had for 24 hours now, to read the GAO report, would be of-
fered the opportunity by our Chairman to submit any statements
for the record that they might feel are appropriate.

So this is an appropriate oversight issue on the process and I
think there is no doubt that there are procedural omissions here
which, if we can correct by law or regulation, we ought to correct.
The General Counsel clearly should have been shown these settle-
ments. She was not. If we can correct that, we ought to do it. But
we should not, it seems to me, blend that issue with whether or
not these were substantively excessive settlements without getting
the providers, in two cases who had hundreds of millions or tens
of millions of dollars tied up by HCFA, an opportunity to give us
their side of the story.

Thank you.

Senator COLLINS. Thank you, Senator Levin.

There is no doubt that HCFA’s appeals process is cumbersome,
it is expensive, it is complex, it is bureaucratic. Those facts argue
for reform of the process to make it more customer friendly, to en-
sure that decisions are made more expeditiously. Those facts do not
argue for subverting the process for three providers who were for-
tunate enough to have the administrator give personal attention to
their overpayment disputes.

When I began this hearing, I said that I was troubled by four
findings by the GAO, findings that were substantiated by deposi-
tions taken by the Subcommittee staff. I remain very troubled by
those four findings.

First, it is absolutely clear that HCFA violated its own regula-
tions, its own rules and procedures in the settlement of these three
cases. Everyone agrees that there was no review by any govern-
ment lawyer of the settlement of these claims. That is not in dis-
pute. Most people agree, and HCFA’s own regulations make very
clear, that it was the rule and the custom of the Department to ob-
tain the approval of the Department of Justice for the settlement
of claims over $100,000. Similarly, HCFA’s own regulations make
very clear that an overpayment is considered a debt and thus is im-
plicated by the Federal Claims Collection Act.

Second, it is indisputable that the agreements contained highly
unusual secrecy provisions. If HCFA felt so comfortable with the
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results of these settlements, why were they kept secret? Why were
confidentiality provisions included so that other providers would
not find out about the special treatment given these three pro-
viders?

Third, it is indisputable, whatever his motive, that Mr. Vladeck,
who was administrator at the time, did pressure subordinates to
reach agreements. He did not dictate what should be in those
agreements, but the record is replete, and even Mr. Booth under
oath said today that he felt pressured to reach the agreements.

And finally, there is no doubt that the agreements included pro-
visions for special treatment that were not given to other health
care providers, and I think that is unfair.

The Subcommittee will continue to pursue this issue. I am look-
ing at legislative solutions and I look forward to continuing to work
with HCFA, with the GAO and other interested parties.

This hearing is adjourned.

[Whereupon, at 1:15 p.m., the Subcommittee was adjourned.]
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Madame Chairman and Members of the Subcc

I am pleased to be here today to discuss the results of our recent
investigation of the Health Care Financing Administration’s (HCFA)

gotiated settl of large over to three Medi provi
" between 1991 and July 1999. (See HCFA: Three Largest Medicare
Payments Were Improper [GAO/OSI-00-4, Feb. 25, 2000].) These

1 ituted 66 of alt Medi overp

settiements since 1991 for which HCFA provided us records. In these
three settlements, HCFA accepted $120 million for debt exceeding
$332 million—about 36 percent of the total principal.

The depletion of the Medicare Trust Fund has been the subject of
significant scrutiny in recent years. As we have reported previously,
fraudulent and abusive practices have raised concerns about program
vulnerabilities.' HCFA, an agency within the Department of Health and
Human Services (HHS) that administers the Medicare program, is required
to ensure that debts owed the program—generally caused by .

over to provider paid. Historically, rather than collect the
entire debt, however, HCFA often enters into settlement agreements with
providers and accepts less than the full amount owed.

HCFA provided us with copies of 96 agr flecting Medi

overp £t that it iated from 1991 theough July 1, 1999,
in which the overpayment exceeded $100,000. We found nothing improper
in the settlement of 93 of the 96 matters. We did determine, however, that
HCFA acted inapp iately in several resp as to the 1995, 1996, and
1997 settlemments of the three largest matters.

In brief, we found that (1) former HCFA Administrator Bruce Viadeck's
participation in the largest settlement raised conflict-of-interest concems,
(2) HCFA unilaterally chose not to obtain Department of Justice approval
of the sett and ignored its own lations and internal guidance,
(3)HCFA ap to have disregarded permissik | criteria
established by regulation, (4) the settlement agreements contained
questionable provisions, and (5) HCFA executed settlements without the
benefit of legal counsel,

' See Medicare: HCFA Faces Multiple Challenges to Prepare for the 2Ist Century (GAO/T-HEHS-08-95,
Jan 29, 1008).

Page t GAO/T-0S1.00.7
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Actions by the HCFA
Administrator Raised
Conflict-of-Interest
Concerns

We ds d that HCFA Adming Bruce Viadeck had directed
subordinates to settle the three matters and that he had & prior
professional association with two of the three providers immediately prior

to being appointed HCFA Ad ator. Mr. Viadeck's participation in the
largest seitlement—$25 wmillion accepted for $156 million in overpayments
to & hospital—raised conflict-of+4 b hehad

previously served on the hospital's Board of Directors. In this instance, we
learned that Kevin Thurm, then Ghief of Staff to the HHS Secretary and the
cwrrent Deputy Secretary, had instructed Mx. Viadeck to inquire about the
status of the overpayments. As s result, Mr. Viadeck suggested to Charles
Booth, then Director of Payment Policy, that “time was more important
‘than money” and instructed him to move faster. Mr. Booth had told

Mr. Viadeck that quickening the process could cost HCFA an extra

$3 million to $10 million. Despite this being HOFA's largest seitlemnent and
unlike other settlements we reviewed, HCFA kept no records or
documentation about It, not even a copy of the settlement agreement. We
‘were fortunate to obtain records that the fiscal intermediary maintained.
Mr. Viadeck also failed to disclose his previous affiliation with the other
provider, s home health agency. In this instance, Mr. Viadeck did not
reveal on the financial disciosure forms he filed upon his appointment that
he had sat on the Advisory Committee to the home health agency. We
could not resolve our questions about Mr. Viadeck's invelvement in these
settlements given his refusal to meet with ug,

No Department of
Justice Approval
Sought

HCFA's regulations and internal guldance state that BCFA must refer alf
settlements over $100,000 to the Department of Justice for approval, in
accordance with the Federal Clairns Collection Act. HCFA undlaterally
decided to settle the matters without Justice approval. HCFA should have
obtained clarification from those charged with iraplementing the Federal
Claims Collection Act, including Justice and/or GAO, Such clarification
should have been sought because HCFA's own regulations required any
cormpromise of a claim over $100,000 to be approved by Justice, and those
who settled the matter thought approval was necessary. Mr. Booth chose
not to seek Justice approval or HCFA's own Office of General Counsel
{OGC) review because, ag he told us, he was concerned that ifhe did, the
*deals would go up in smoke.” He also admitted to us that he knew that
the settlements were not in the best interest of the government.

Two months prior to Initiating the first of these three irproper
settlements, HCFA {and Mr. Viadeck) was notified that Justice had
rejected a HCFA-proposed settlement for §3 million of a $58-million
over to a hospital. Justice rej d the proposal in September
1993 because it was “not sufficient* and “out of line with settlement

Page2 GAO/T081-00-7
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amounts from comparable institutions.” It then took over the negotiations
with the hospital, which continued until March 1994 when the hospital
rejected Justice's offer to settle the matter for $12 million. After the
hospital's rejection, Justice returned the matter to HCFA for collection.
Ultimately, a $10-million settlement was made.

Permissible Claims
Criteria Disregarded

Regulations implementing the Federal Claims Collection Act set forth
criteria ies must ind whether to cc ise &
debt or claim for less than the full amount owed. These regulations permit
compromise of claims only if one or more of the following reasons exist:
(1) the debtor cannot pay the full amount within a reasonable tire, (2) the
debtor refuses to pay and the United States is unable to coflect the full
amount in legal proceedings, (3) there Is real doubt that the United States
can prove its case in court, or (4) the cost of collecting the claim does not
Justify seeldng full recovery.” HCFA'’s regulations generally mirror the
joint regulations.

Although HCFA chose not to seek a clarification or actual approval from
Justice, it is not entirely clear that the Federal Claims Collection Act
actually required Justice approval. ‘The applicability of the Federal Claims

Collection Act to the three that we investigated depends upon
vhether the of overpay determined by the fiscal

intermediaries constitutes a “claim” or “debt” within the meaning of the

act. The Federal Claims Collection Standards,’ which imp} the act,

make clear that Justice approval is required only when a debt or claim is
compromised.' In the claims context, we have previously said that
“comp " means pting less than the full amount owed in full
satisfaction of the claim.’ Based upon the facts in the three improper
settlements, we believe it is clear that HCFA accepted less than the full

of the overpay Itisnot, h , 88 clear whether such
overpayments constituted a claim or debt within the meaning of the act,
The standards use the terms “claim” and “debt” interchangeably and define
them as “an amount of money or property which has been determined by
an appropriate agency official to be owed to the United States...™ The
term “appropriate agency official” is not defined in the standards.

*4¢CFRpt. 103,

*4CFRch2

* 14, §103.1(0).

* £, In re Economic Development Admin, €2 Comp. Gen. 480, £32.63 (1963),
*4CFR $10L2a)
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However, the meaning of this phrase i is critical to whether the act applied
to the settl agr under di ion here.

HCFA's ions and that ct may
in which compromise of a debt is nppropﬁm HCFA's Guide states,

“[Clompromise of debts showld not be dered until all ad:

collection action to collect a debt tn full has been exhausted, unless it becomes
clear at some point during the collection activity that further action to collect the
debt in full is not in the best interest of the Governraent.™

Circumstances that could lead to such a determination include HCFA’s
inability to collect the debt in full, a legal issue that raises doubts as to
HCFA's ability to prove its case in court for the full amount, or the further
cost of collecting the debt would exceed the amount of the debt.’

Although these provisions were promulgated pursuant to the Federal
Claims Collection Act, we believe that government agencies should
normally consider elements like these before agreeing to settie significant
claims. It does not appear that these settlements, however, were
negotiated after careful consideration of these factors. In apparently
{ailing to consider these or similar elements before entering into these
multimillion-dollar settlements, HCFA ncted hnpmperly regardless of the
applicability of the act and its ct , had
HCFA considered these factors, it is unlikely that settlement would have
been appropriate.

For le, HCFA appeared not to ider that all of the providers
were able to pay the amounts owed. One of the providers, the home
health agency, had established a reserve fund to pay most of the amount
owed; and the fiscal intermediaries had already withheld the amounts
owedbytheoﬂxertwopruvtdmbyoﬂsﬁ,mﬂutnoadmnomlpmnem
‘was necessary from them.

Further, it 2:-0¢ not appeanhat there was a substantial risk of loss shou’
HCFA or its intermediaries litigate these claims. In all three cases, the
provider either claimed that it provided covered services or incurred bad
debts; however all three providers lacked d ion to support any of
these claims. Therefore it is unlikely that any of the providers could have
mounted strong defenses. Moreover, the fiscal intermediaries, who would

"HCFA's Guide, § 0906-145(D).
* 1. § 0S08-1-43(B); 42 CE.R. § KE.976(D.
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represent HCFA in any legal action to collect these debts, were confident
in their ability to prevail. Although a risk in litigation always exists,
consideration of “litigation risk” does not appear to justify settlement.
Even if settlement had been appropriate, HCFA regulaﬁom require that
the be in ion to the
amount that can be recovered by enforced collection proceedings.” Since
it appears there was little litigation risk to HCFA to collect the full debt,
the significant compromise of the amounts owed in these three matters is
apparently unjustified.

Consideration of the cost of collection also would not justify these
settlements. Under both HCFA and the Federal Claims Collection
Standards, costs of coll 1g should not normally carry great weight in
the settiement of large claims.® It is unlikely that the cost of collecting
these debts, which collectively approximated $332 million, could outweigh
their recovery.

w<ttlement
Agreements
Contained
Questionable
Provisions

The agr ined several provisions that were not in accord with
HCFA's guidance for settling claims. For example, HCFA agreed to waive
interest in the settlement with the home health agency, despite contrary
direction ined in its fi i guide." It also permitted
the home health agency to pay part of its debt in installments, which
should be considered “only in rare instances.””

Moreover, two of the agreements exphcmy pemdtf.ed the providers to

to be reimb d for costs reg, hether they were
acuml.ly incurred. The settlement with the home heak.h agency permits it
to be reimbursed in the future for costs that might not be covered by
Medicare, although capped at a specific level. Similarly, the 1996
agreement with the hospital permits it to be reimbursed for bad debts
without documentation as otherwise required by regulation.” Mr. Booth
disregarded the objections of knowledgeable HCFA and fiscal

*4CPR § 1034, €2CFR §406.378(h).
" HCFA's Guide, § 0306-145(B)4).

" HCFAIG\.MA dxncb H@AmM'—~ all deb d the u different

dmjcdmlﬂdabﬂpdd(nh-m Hd. § 0308-1-
40(?)(1). Note, ho-wer deCFAsnwldomM the adiustroents to interest charges for
42 CF.R. § 405.378(h)2).

“HCPA's Guide, § 0308-145(E).
2 CFR §41320(d).
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intermediary officials who pmtested the settlements as setting bad
precedents,

HCFA Eschewed
Legal Review of
Settlements

None of the three agreements were reviewed by HCFA's OGC or any other
governunent attomey before they were executed, even though HCFA's
internal guidance requires that debts ofoversm()mobe referred to
Justice through HCFA's central office and OGC." The lack of legal review
is further evidence of HCFA's failure to assess the litigation risks and other
factors involved before settling these matters. We also believe that Tegal
review is P before g officials sign agr

linquishing the g =nghttomcovu'benso§mlhorsofdoﬂms

After we advised HCFA in advance of the speciﬂc questions we would be
asking about its claims coll with the
Federsl Claims Collection Act, neither Ohlef Financial Officer Michelle
Snyder nor Chief Counsel Sheree Kanner could answer those questions,
Even more troubling is that after these interviews, we gave HCFA the
opportunity to respond in writing to these q.xations but the wrmen
response from Deputy Administrator Michael Hash was unresp o
our questions.

The chronologies of the three improper settlements and our legal analysis
of the applicability of the Federal Claims Collection Act to these

and the Med prommcax\betomdmomﬁ‘ebnmyzs
2000, report.

Madame Chairman, this completes my prepared nt. T would be
happy to respond to any questions that you or other members of the
Subcommittes may have.

** HCFA's Gudde, § 0306-1-20(C).

Fage s GAO/T-081.00-7
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For further information regarding this testimony, please contact Robert
GAQ Contacts and H. Hast or Donald Fulwider at (202) 512-7455. William Hamel made a key
Acknowledgement contribution to this testimony.

(600649)
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SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
STATEMENT OF
Charles R. Booth

March 28, 2000

Madam Chairman and members of the subcommittee, good moming. My name is
Charles R. Booth. 1 am a career federal employee and have worked for the federal
government for 40 years. Iam the Director of the Financial Services Group, Office of
Financial Management, Health Care Financing Administration (HCFA). In that position,
I am responsible for the management of the Agency’s current administrative budget and
spending. [ have held this position since July 1997. ‘ ’

From 1984 through 1994, I was director of the Office of Payment Policy in the Bureau of
Policy Development. (In about 1988, the name of the office was changed from the Office’
of Reimbursement Policy, and the name of the Bureau was changed from the Bureau of
Eligibility, Reimbursement, and Coverage, but the functions were the same.) 1directed a
staff that determined the administrative policies for reasonable ooét reimbursement,
reasonable charge payments, and payment under a variety of fee schedules as Congress
enacted them. In addition, when disputes arose about the mcaning of various policy
interpretations, my staff responded to those inquiries. Some of those disputes involved
the Office of General Counsel of Health and Human' Services. 1 was the person they
consulted about HCFA’s views on whether to settle or appeal certain cases, including

those that arose from decisions issued by the Provider Reimbursement Review Board,

In November 1994, there was a reorganization within the Bureau of Policy Development.
My role changed somewhat, T assumed more responsibilities for policies for hospitals,
but no longer had payment policy responsibilities for physician services, home health
agencies, or skilled nursing facilities. Iheld that position until July-1997.
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Page 2, Statement of Charles Booth

A dispute arose in the.carly 1990s between the Visiting Nursing Services of New York
(VNS) and its fiscal intermediary, United Government Services (UGS). UGS had
reviewed certain costs for this home health agency, which it wanted to disallow. Because
the consequences were very significant, UGS discussed them with members of my staff
and me. Representatives from VNS also met with us, These meetings occurred in the
fall of 1993. There were also a variety of phone calis with UGS and other phone calls
with an attorney representing VNS, VNS clearly wanted to reach some compromise with
UGS before UGS made any final decisions. UGS asked us in late February 1994 if
HCFA was in agreement with its proposed action. After checking with Thomas Ault,
who at the time was the Director of the Bureau of Policy Development and my immediate
superior, we said we were. UGS issued its decisions at the end of February 1994. Within
a few days, Mr. Ault, directed me to find a way to settle this issue. He asked me to meet
with representatives from VNS to find some middle ground because the amount at issue
was too gfeat. He indicated this Med to be accomplished quickly. As a result, I met
with representatives from VNS and UGS on or about March 10,1994, and we reached an
agreement. The settlement agreement was drafted by UGS, was reviewed at length by
the VNS, UGS, and me, and finally signed in April 1995,

The main issue in this dispute was whether the length of time VNS claimed for nurses
aides visits was reasonable. VNS served a large Medicaid population as well as a large
Medicare population. The aides provided services to the Medicaid population that went
beyond those for which Medicare wonld normally pay. These included homemaker
services such as food shopping. While the average length of the Medicare visit was a
little over three hours, the average length of Medicaid visits was about 12 hours. VNS
claimed that we should average all the zide visit time for all patients and that Medicare
should pay the costs, based on that average, for aide visits provided for Medicare
beneficiaries. UGS contended the aide visits for Medicaid beneficiaries were not like
those provided to Medicare beneficiaries, and that Medicare should pay only for the time
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that aides speni with Medicare patients. Costs for several years were at issue. UGS was
proposing to disallow about $93,000,000. As a result of the settlement, VNS paid the
Government about $67,000,000. '

In late January 1996, Mr. Ault, still my immediate supervisor, gave me a note dated
January 19, 1996, from Rick Langfelder to his boss,' Maria Mitchell, Mr. Ault told me to
look into it, contact Mr. Langfelder, and find out what was going on. Mr. Langfelder
worked for the New York Health and Hospitals Corporation (HHC), an agency of the
New York City government that operated several hospitals. It was not clear from the
January 19 note what the issues were. Idid contact Mr. Langfelder and met with him and
others from HHC in February. There were several issues HHC had with its fiscal
intermediary, Empire Blue Cross (Empire), going back to the early 1980s. We discussed
these issues again in May. However, by then, | had heard directly from Bruce Vladeck,
the Administrator of the Health Care Financing Administration from May 1993 until
September 1997. Dr. Vladeck inquired about what progi'ess was being made to settle the
issues raised by HHC. He was obviously disappointed by the lack of progress in settling
these issues and expressed his strong desire to see more progress. I met again with
Langfelder and others from HHC at the HCFA regional office in New York; that meeting
took place in June. Representatives from Empire also attended. 1had called William
Toby, the Regional Administrator in New York, to ask if we wuid use space in his office,
as ] believed it would be better to meet there than at HHC. Tony Seubert attended the
meeting for Mr. Toby. We discussed the issues and HHCs estimates of the value of those
issues, but made little progress toward any resolution. Dr. Vladeck inqliired about the
status of negotiations soon after the June meeting. He advised me he needed to “report to
the sixth floor.” 1took that to mean the Department’s Office of the Secretary, but Dr.
Vladeck provided no further description. (It is common within the Agency to refer to
“the sixth floor” as meaning the Office of the Secretary.) He was clearly not happy that
very little progress had been fnade at the June meeting. I recall sending him an e-mail

saying I believed if we moved quickly to settle the issues, we would end up paying more
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money. His reply was that he wanted it seitled very quickly—that it was worth the extra
money. [ took this to be his clear direction to settle the issues. An agreement was
reached in mid-August, That me‘eﬁng was also at the Regional Office. Empire drafted
the settlement agreement, which was signed in mid-September. The issues settled were
worth about $200,000,000, and Empire paid HHC about $130,000,000. .

In early November 1996, I received a phone call from an analyst in the Office of
Résearch and Demonstrations of HCFA advising that Dr. Vladeck wanted me to look into
a dispute between the Los Angeles County hospitals and their fiscal intermediary, Blue
Cross of California. Thad a short discussion with Dr. Vladeck in late November or
December of 1996, when he advised me that the time pressure was not quite so severe. It
was very clear to me that this was a directive from Dr. Viadeck that he wanted this matter
seitled as well, I contacted representatives from Los Angeles County, had discussions
with representatives from Blue Cross of California, and reached a settlement agreement
with the County representatives in late February of 1997. As with HHC, there were
several issues in dispute. Idrafted s settlement agreement along similar lines as the HHC
agreement, and sent it to representatives from Los Angeles County, the fiseal
intermediary, and the HCFA regional office in San Francisco. The agreement was
revised somewhat and signed, and Blue Cross paid Los Angeles County about
$51,000,000. The value of the issies in dispute was about $73,000,000.

I'believed at the time and believe now that | was acting under the express direction of Mr.
Aultor Dr, Viadeck. 1believed at the time the settlements were appropriate. I now know
that I should not have agreed to or signed those setilements with out the involvement of
the Department’s Office of General Counsel and the agreement from the Department of
Justice. At no time did Iintend to violate any rules, regulations, or laws. Ihave spent 33
years of my 40 year career working for the Medicare program and have tried to work for
the best interests of Medicare beneficiaries and the Medicare program during this period.
Thank you, Iwill try to answer your questions to the best of my ability.
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STATEMENT OF BRUCE C. VLADECK
Before the Permanent Subcommittee on Investigations
. U.S. Senate Committee on Governmental Affairs
March 28, 2000

Chairman Collins, Senator Levin, and members of the Subcommittee, I am Bruce
C. Viadeck. I am appearing at the invitation of the Subcommittee to discuss the process
by which the Health Care Financing Administration (“HCFA”) has negotiated and
resolved disputes with Medicare providers.

From 1993 until 1997, it was my privilege to serve as Administrator of HCFA. I
am proud of my service and proud of what my colleagues and I accomplished during rthat
time. I certainly would not claim that I made no mistakes during my service, nor that the
agency, which with limited resources administers two of the largest and most complex
programs of the Federal Government, was without flaw. But we made significant
progress. The agency was in much stronger shape when I left than when 1 arrived, and —
most important -- Medicare and Medicaid were in better financial shape and working
better to serve their beneficiaries.

1 understand the GAO and perhaps some members of this Subcommittee are
questioning some of the settlements undertaken by HCFA while I was Administrator. 1
am here to answer questions about my role in those settlements and what I understood
about the role of others. I also understand this Subcommittee’s Chair may recommend
changes in the law or changes in regulations to clarify the process by which disputes
between HCFA and providers are resolved. If the objective of that effort is to provide
greater certainty and a more expeditious and fair handling of disputes, I applaud your

efforts and will assist you in whatever way I can.
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‘When I appeared before the Senate Finance Committee for confirmation as
Administrator of HCFA in May of 1993, HCFA was an agency that had long been
criticized for being untespon;ive to health care needs; a body slow to heed problems in
the health care system; and one ihat 100 often appeared focused on form over substance.
As I approached the task of Administrator, I resolved to be ever mindful of the impact of
the agency on actual people. I made the following statement before the Finance
Committee during my confirmation hearing:

Medicare and Medicaid are two of the most
important things this government does, and represent what
the United Sates does best. . . . . We need to maintain strong
programs for our disadvantaged and elderly citizens. These
beneficiaries must be the clear focus of our efforts. We
need to communicate better with our beneficiaries, the
providers who serve them, and the States that are our
partners in furnishing health care, We need also to listen to
and work closely with people on the front lines of health
care. .

We need to encourage greater experimentation, both
by States and providers, in new ways to deliver, manage,
and pay for services. . . .. The challenges we face in
reforming the health care system require an agency that can
balance our responsibilities and obligations to the many
people the Health Care Financing Administration serves,
while facing a changing environment in the health care
community.

In 1993, there was a widespread perception that HCFA was a particularly insular,
rigid, and bureaucratic agency, unresponsive to its major constituents and stakeholders.
Improving customer service 1o all our customers — providers and States as well as
individual beneficiaries — was a major priority of mine from the outset. I sought to
address charges bf “bureancratic inertia” that previously had been leveled against HCFA,

I repeatedly tried to convey the message, both inside the agency and without, that the
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primary responsibility of HCFA was to insure that its beneficiaries had access to high-
quality health care when they needed it. The only ones who could actually provide that
care were not federal employees or insurance companies, but the doctors, hospitals, and
other health care providers who were thereby our partners in fulfilling our core mission to
meet the basic health care needs of our most vulnerable population: the poor, the
disabled, and the elderly.

Internally, we emphasized the basics of good customer service -- establishing, for
example, for the first time within the agency, quantitaﬁvé standards on responding to
telephone calls and written inquiries — and we invested significant resources in
“benchmarking” our activities against other organizations in both the public and private
sectors. For example, we sent a team to Atlanta to learn about customer service from a
hotel chain that had won the Baldridge Award of the Department of Commerce for
excellence in customer service.’ Externally, I spoke to all the leading health care provider
groups to emphas:ze our openness to increased communication and dialogue.

In this regard, [ was continvally concerned about the balkiness and inefficiency of
the process through which cost report disputes were appealed, reviewed, and adjudicated.
The Provider Reimbursement Review Board (“PRRB”) had a backlog of several years
and several thousands of cases. As Administrator, | was responsible for reviewing and
was routinely provided with PRRB decisions involving cases dating back a decade or
more. We devoted considerable energy and attention both to trying to make the PRRB
process more efficient and trying to reduce the number of cases that came before the

PRRB.
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Another priority during my tenure at HCFA was a continuing strategy of trying to
move away altogether from cost-based reimbursement. The enormous expenditures of
time, energy, and money surrounding the cost-reporting and appeals process could be
siéniﬁcantly reduced, and the government could save a lot of money, by moving from
cost-based to prospective reimbursement. We thus redoubled our efforts to develop and
implement prospective payment systems for hospital outpatient services, skilled nursing
facilities, and home care agencies, and similarly sought to move from cost-based
reimbursement to fee schedules or competitive pricing for other services — activities that
culminated in the bipartisan proéess of the enactment of the Balanced Budget Act in
1997.

The Resolution of Reimbursement Disput;s.

At the time I became Administrator, HCFA had been criticized for being non-
responsive and non-timély in resolving pending disputes. In some instances, those
disputes were based on a health care provider owing the government money; in others,
the dispute involved possible underpayments by the government to the provider.

We were fortunate at HCFA to have a staff of very talented, knowledgeable, and
experienced officials, many of whom had been with HCFA since its creation. The
settlement process was overseen skillfully and energetically by Charles Booth, a long-
time employee of HCFA who bas been involved with the Medicare program since its
inception. He was capable, tough and, | understood then and believe today, of the highest
integrity. Mr. Booth, in turn, worked directly with HCFA employees in our central and
regional offices and contractor employees throughout the country. I think it is important

for the Subcommittee to have some sense of the scope of these activities; Medicare paid
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close to 40,000 providers on a cost-related basis. Each provider filed an annual cost
report, triggering a process that included intermediary review and determination and not
infrequently a series of appeals and dispute molutic;n procedures.

The Subcommittee’s letter of invitation asks that I address f;)ur specific Medicare
payment disputes. They are: o

a)  asettlement between HCFA and the Department of Health Services,

County of Los Angeles.
b) a settlement between HCFA and the New York City Health and Hospitals
Corporation;

<) a settlement between HCFA and the Visiting Nurse Service of New York;

d)  asettlement between HCFA and Howard University Hospital;

At my recent deposition before the Subcommittee staff, I was asked about these
matters in great detail and was shown a number of related documents. I testified that I
did not recall the details of any of the settlements, because I was not involved in
negotiating the settlements, nor was I advised at the time about the details of the
scttlement negotiations. I did, however, press for.timely resolution of three of the
disputes. As I will discuss in more detail below, the: Los Angeles County matter involved
a potential health care crisis precipitated by a change in Medicaid policy; the implications
of the crisis brought state and federal officials at the highest level to bear on developing a
solution. The New York Health and Hospitals matter involved a potential disruption in
services, which neither the State nor the City seemed willing to address. The Visiting
Nurse Service dispute involved a conflict between the requirements imposed on providers

by New York State and the services reimbursable by Medicare. In each of these cases, 1



87

was advised and believed that our failure to act promptly could result in an intolerable
reduction or loss of medical and health services to some of our most vulnerable citizens.
But I left the specific x'xegotiatim and resolution of the matters to the good judgxpent of
HCFA staff, who were better equipped than I to settle the matters, In each of the
settlements we will discuss today, no one on the senjor staff expressed to me, at the time,
any reservatibns as to whether the agresments were in the best interest of the United
States. However, as the Administrator of HCFA, I bear ultimate management
responsibility for the resolution of the matters at issue.

Let me address, up front, what { understand are the primary concems of the
Subcommiittee.

First, concerns have been raised about the fact that, in three of the settlements, I
received calls from providers and others about the need to expeditiously resolve
outstanding reimbursem;ant disputes. During the four and a half years I served as
Administrator, I received dozens of calls from pro\idérs, members of Congress, state
officials, and others interested in the resolution of outstanding disputes of one kind or
another. [n each case, I sought to facilitate solutions by passing the matters on to
experienced staff at HCFA and asking that they aevelop appropriate responses . I did not
direct the staff to com; up with a particular result, nor did I get involved in
reimbursement settloment negotiations,

Second, concerns have been expressed that three settlements did not involve
HCFA’s General Counsel or the Department of Justice. As I testified in my deposition, I
frankly did not know ;Nhelher they did or did not go through the General Counsel or DOJ,

or, for that, matter, what their final resclution would be. However, if I had thought about
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it at the time, my view would bave been that DOJ logically would not have been the
appropriate quy to resolve any of the policy issues of principal concern in those three
settlements. These matters did not involve claims in litigation or litigation-related
concerns, which DOJ would be uniquely qualified to handle, In each of these cases,
HCFA had the unique ability, and I believed responsibility, to consider the fundamental
health care issues involved, to speed the resolution of ouis_tanding reimbursement issues,
and to free up funding that was critical to the provision of services. My job as
Administrator was to act on significant matters involving policy decisions. I did not
routinely consult with DOJ on matters of policy.

Third, concerns have been raised about whether the dollar value of three of the
settlements was adequate, because those settlements were for amounts significantly less
than the amounts originally asserted by the fiscal intermediaries. Although I was not
involved in those speciﬁc negotiations, it is a fact that, where a provider disputes an
intermediary’s determination of an amount owed, that amount is never final until there is

an evaluation of the policy issues — either through settlement with HCFA, by the PRRB
after a hearing, by the HCFA Administrator in the case of a review of a PRRB decision,
or by a court, where the HCFA Administrator’s decjsion is appealed. Indeed, even after
an NPR is issued, providers are instructed that they should attempt to reach a resolution
by way of settlement prior to an actual PRRB hearing. Where complex policy issues are
involved, it is fair — and accurate — to say, that the intermediary’s number may be viewed
as simply the intermediary’s number, and certainly is not considered a debt owed to the

government. In the three settlements at issue, I do not believe the providers think they
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received sweetheart deals, and the Subcommittee may wish to question the providers
themsetves.

Fourth, it has been suggested that [ may have had a conflict of interest m lirging
resolution of two of these matters, because, prior to my service at HCFA, I twice served
as an unpaid board member of the New York City Health and Hospitals Corporation, and
T was invited to serve as an unpaid member of an advisory committee for the Center for
Home Care Policy and Research, a non-profit center established by VNS. (With respect
to that advisory committes, [ do not know whether [ was ever officially on the committee,
although I was invited fo join and may have attended one organizational meeting.) 1 have
been involved in public health issues for over 25 years, and have served in pumerous paid
and unpaid positions (and also worked in numerous unpaid eﬁ'o-rts for which T held no
formal position) — all directed at the same objective of delivering health care services to
the public, primarily to iﬁe poor and the elderly. Those remained my objectives when I
became HCFA Administrator. It should not be a surprise that T have acquaintances and
relationships tlimughout the health care community nationally, including providers. But

‘{o suggest that, because of prior unpaid service, I had any personal interest, as opposed to
the public interest, in mind when I acted on behalf of HCFA is outrageous and untrue,
No one who knows me would make that allegation.

Finally, I understand that I have been tagged as a “reluctant”™ witness, because I
did not talk directly with a GAO investigator when he sought to interview me in the
summer of 1999. 1 was not reluctant to testify. In a separate letter to the Subcommittee,
my attorney, Robert J. Anello, addresses those circumstances. The key point is that Mr.

Anello did talk with this Subcommittee’s counse] last fall ~ almost six months ago ~ and
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offered to make me available for an interview at that time. That offer was declined; my
counsel was told “the train had left the station” because a GAO report already was being
prepared. That was almost six months ago. I remained fully prepared to be interviewed,
but we did not hear from the Subcommittee until last month, when I was asked to give a
deposition, at which I appeared voluntarily. 1answered fully all questions put to me, to
the best of my recollection, as I would have done if Mr. Anello’s offer of last fall had
been accepted.

At the deposition, and again in this testimony, I describe my involvement to the
best of my recollection. My recollection of these matters may not be clear in terms of the
details and timing. Indeed, some of the documents shown to me at my deposition are
inconsistent with my memory of the sequence of events, which has increased my
uncertainty as to specific chronologies. But my lack of clarity on the details in no way
affects, or qualifies, my wew that each of the settlen}ents at issue was arrived at fairly and
was in the best interests of the United States and the people HCFA serves.

Department of Health Services, County of Los Angeles.

In late 1995 or early 1996, I was advised that Los Angeles County was facing a
potentially massive public health crisis and might be forced to close hospitals and
outpatient facilities due to a lack of funds. Approximately five million individuals relied
on the Los Angeles system as their sole access to healthcare. The potential closure of
facilities and cutbacks in services was a source of great concern —to the public health
community, local officials, my colleagues in the Clinton Administration, and me. Asa

result, there were meetings in the Secretary’s office, as well as at the White House,
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involving, at one time or another, Administration officials, HHS officials, HCFA’s
General Counsel, and others — all focused on seeking ways to avert this potential crisis.

The problem i;l Los Angeles County was caused, in part, by HCFA’s
implementation of a change in Medicaid legislation that | supported and advocated, Ona
number of occasions, I was asked whether it was possible for HCFA to waive or change
its regulation in order to keep the LA County Hospital system afloat. I believed, and
expressed the view, that the Medicaid regulation represented sound public policy and that
HCFA did not have the legel anthority to waive the regulation.

Thus, the discussion at these mectings tumed to other potential means to alleviate
the pressures on LA County. I recall that each unit of HHS, as well as other federal
agencies, was directed by the White House to explore whether there were any funds
properly available to help keep the Los Angeles County Hospitals open.

One of the élternatives proposed and later adopted was what i known a5 a
Section 1115 Medicaid waiver or a Medicaid Demonstration Project. These waivers,
which have been granted to sumerous states, often permit, under rigorous budget
mmmmywkgdmﬁﬁmnaymﬁmmhmu&smmmmmgmgmmmmhchmmw&m
will eventually save money. In the case of the LA County Hospital system, the hospitals
received increased reimbursement for outpatient services in the fiscal years beginning
July 1, 1996, pursuant to & five-year plan dwngxwd to overhaul operation of the public
hospml system and to recoup the additional expenditures before the end of that period.

VnﬁbﬂﬁsdunmmumkmpnjanvmswtnﬂwcnnwskmwofmeLA(humy
Hmpmﬂunw@ghvusmmakmnsﬂﬁdmnuuamhcmcLA(anqnﬁﬁ&
Accordingly, additional measures were considered, including the potential resolution of

-10-
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outstanding LA County Hospital Medicare appeals. I recall that the issue of resolving
pending Medigare claims was raised at the time when details of the Medicaid waiver
were being negotiated in the first haif of 1996. I also had the recollection that the LA
County Medicare settlement was discussed prior to June 30,1996, the end of the LA
County Hospitals® fiscal year. '

At my deposition, I was advised that my recollection regarding the timing of the
Medicare aspect of the LA County situation was not consistent with various documents
and Mr. Booth’s recollection. While I still believe that the possibility of settling
outstanding Medicare appeals was raised in early 1996, the documents make clear that
Mr. Booth addressed the Medicare appeals in the late 1996/early 1997 time frame, and
that the Medicare settlernent did not occur until March 1997, '

I lcnov:v that, at some point, Mr. Booth was asked to investigate and evaluate any
pending Medicare appeals involving LA County Hospitals and to attempt to resolve the
outstanding disputes. Because the hosp'itzd system was in crisis, I recall telling Mr. Booth
that he should move quickly towards a resolution of the appeals so that any funds due to
the county would be available. I recall that Mr. Booth initially expressed the view that he
believed there would not be a significant amount of money involved. He later informgd
me, however, that resolution of the pending appeals could result in the LA County
Hospitals receiving as much as $35 million. I never discussed with Mr. Booth the
specifics of the appeals, although it was mf impression at the time that most of the
appeals involved medical education issues.

Mr. Booth handled the scttlement negotiations on behalf of HCFA, determined

the final settiement amount of $51 million, and signed the settlement agreement. I was

-11-
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informed of the final settlement number after Mr. Booth had concluded his evaluation
process. While counsel for the Subcommittee has informed me that Mr. Booth recently
has expressed concerns that the settlement with LA County was not a good one from
HCFA’s standpoint, I do not believe that was his vic.w at the time, and in any case, he did
not express that view to me in 1997, Additionally, [ understand that the head of LA
County Hospital believes the settlement was professionally negotiated, and believes that
LA Cousnty may have received a more favorable outcome had it gone through the lengthy
appeals process.

Until my deposition, I also was unaware that a HCFA regional employee had
objected to the settlement with LA County. I saw her e-mail to Mr. Booth for the first
time at my deposition. When | read the e-mail, ] testified that I believed that the view
expressed was an overly rigid interpretation of HCFA’s regulations regarding the
docﬁmentaﬁon of claxms for bad debts. Procedures for documenting Medicare bad debts
have long been a nettlesome issue in Medicare payment policy. The e-mail ignored the
fact that both the PRRB and various fiscal intermediaries have accepted alternative
methods of documentation; mere importantly, it did not take into account the central fact
that HCFA’s statutory mission was to assist providers and beneficiaries, within the
confines of the relevant regulations,

1 also have been told recently that Mr. Booth did not discuss the LA County
settlement with counsel for HCFA and that DOJ was not invelved. Mr. Booth and I
never discussed whether the General Counsel or DOJ were involved. I did not know
then, and only recently leamed, that HCFA General Counsel was not involved. I had no
reason to believe he would not be consulted. Indeed, Mr. Booth frequently had direct

.12-
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dealings with HCFA’s General Counsel. I certainly never instructed Mr. Booth or any
other ‘staff member not to involve the General Counsel. The decision as to whether DOJ
should have been involved in this settlement process appropriately would have been
made by the General Counsel.

New York Health and Hospital Corporation

The New York Health and Hospital Corporation provides medical services for
millions of low income and impoverished individuals in New Yotk City. As a former
- health policy official in New York, I was familiar with HHC and twice served as an
unpaid board member.

I believe that sometime during the spring of 1996, I was advised by someone from
the Secretary’s office that HHC was facing drastic service cuts and the layoff of
thousands of employees. Although I thought that this HHC matter arose after the LA
County Medicaid waivenl- and settlement were accomplished, it is possible that the
sequence of events differs from my recollection.

It was my understanding that, as with LA County, a Section 1115 Medicaid
waiver was the first option explored with HCFA to provide additional funds to HHC.
The Medicaid waiver was initially requested by the unions whose employees would be
affected by the upcoming layoffs. They and others expressed concern that the layoffs
would cripple full and effective delivery of medical services. Union representatives
made this request at a meeting in Washington, D.C., which was attended, as I recall, by
me, other HCFA employees, various union representatives, and officials of the HHS
Secretary’s office. My response to their request was that a Medicaid waiver could only
be granted if New York City or State asked for assistance.

-13-
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I recall that after this meeting in Washington, D.C., others communicated with
New York City and State officials in an attempt to pérsuade them to request a Medicaid
waiver on behalf of HHC. In that regard, I believe I had a conversation with Ms. Maria
Mitchell, Mayor Giunliani's senior health care advisor, about a potential demonstration
project. My impression after this conversation was that the Medicaid waiver under
consideration did not sound promising and would not significantly alleviate HHC’s
problems. I conveyed this impression to the Secretary’s office.

With the Medicaid waiver essentially off the table, someone (I do not recall who)
suggested that HCFA inquire about the possibility of resolving existing HHC Medicare
disputes. A document I was shown at my deposition (which I do not recall specifically)
seems to indicate that Maria Mitchell had been discussing the pote:,ntial resolution of
Medicare disputes with HHS employees as early as January 1996. However, I do not
recall the Medicare issue coming up that early in the process, nor do I recall discussing
any Medicare-related issues with Ms. Mitcheil,

Once the possibility of resolving HHC Medicare claims was raised, I called Mr.
Booth and asked about outstanding Medicare appeals. Mr. Booth responded that HHC
always had pending Medicare disputes. I then explained to Mr. Booth that HHC was
having severe financial problems and requested that he Jook into the possibility of
expeditiously resolving those HHC appeals where the facts were not substantially in
dkpmwmﬂﬂmanmnmnsvmmcwn.n“msmymmammmmgﬁmn&quxumy%
office that this Medicare settlement had to be accomplished quickly to avoid the layoffs

and closures.

.14-
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When Mr Booth had started his evaluative process, I also asked him to give me
an estimate of the total amount of dollars that would be involved in the settiement.
Kppamntly, Néw York City, which receives and distributes Medicare funds to H_HC, had
committed that it would not cut hospital services if a certain amount of funds was
received. My directions to Mr. Booth, however, were not that he needed to obtain a
particular settlement, but that he should look into the outstanding claims, resolve the
substantive issues involved, and let the chips fall as they may.

Initially, Mr. Booth reported to me that the Medicare settlement with HHC was
likely to be in the $50 million range. At some point later in the process, Mr. Booth
informed me that the HHC negotiations were almost concluded and that the settlement
was going to be over $100 million. I conveyed this message to the Office of the
Secretary. While I did not see the final agreement between HCFA and HHC until my
deposition, I understand that the final settlement was in excess of $100 million.

As in the LA County resolution, I was involved neither in assessing the merits of
the underlying appeals nor in negotiating the terms of the settlement with HHC. L
thought that the Medicare disputes being resolved primarily irivolved graduate medical
education costs and the reimbursability of ambulance costs. Because 1 was not involved
in the merits of the disputes, I had no information at the time that a central issue appears
to have been HHC’s inability to document its bad debt claims.

‘With respect to the settlement itself, it has always been my understanding that it
was in the best interests of both HCFA and HHC. While Mr. Booth may now feel that
there was pressure to conclude the HHC settlement and that this pressure might have

costs HCFA some money, at the time the settlement was concluded he never informed

-15-
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me that he believed the settlement was not in the best interest of HCFA. This is not to
say that time pressure was not a factor in the HHC settlement. My belief was that these
Medicare appeals had to be resolved quickly to avoid substantial adverse health care
consequences in New York City, and 1, in turn, alerted Mr. Booth 1o the time constraints.
Nevertheless, I had no reason to believe that HCFA’s basic mission was

being compromised to achieve a settlement with HHC. The settlement with HHC not
only provided much needed funds to HHC but also resolved hundreds of outstanding
appeals, the outcome of which could not be predicted with any level of certainty.

It has also come to my attention that Mr. Booth has stated that he did not seek the
approval of HCFA’s General Counsel and DOJ in connection with the HHC settlement
because he believed it would delay the pmcws. 1 did not know then, and only recently
learned, thet Mr. Booth did not share the agreement with HCFA General Counsel or DOJ.
1 clearly did not tell him. not 1o involve either party.

Visiting Nurse Service of New York

VNS was the largest non-profit home health care agency in the country and one of
HCFA’s largest providers, serving tens of thousands of Medicare and Medicaid patients
in the greater New York area. At some time in either late 1993 or early 1994, I had two
conversations with Ms, Carol Raphael, who served as CEQ of VNS, in which she
informed me that VNS was in the midst of a significent dispute with HCFA and wanted
1o resolve the dispute (At my deposition, the Subcommittee staff suggested that there
was an initial conversation with Ms. Raphael in New York in late 1993, when I was in
New York to speak at a conference sponsored by VNS. It is possible that this is, in fact,
when I first talked with Ms. Raphael about the matter.) I was familiar with VNS prior to

«16-
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becoming HCFA Administrator and had had professional contacts with its CEO, Ms.
Raphael, before she assumed that position and afterwards. (As noted earlier in this
statement, priof to becoming HCFA Administrator, I was asked to serve as an upfmid
member of an advisory committee of an organization that was affiliated with VNS, but
am not sure that I was ever officially appointed.)

I conveyed information about Ms. Raphael’s concerns to Mr. Tom Ault, who
served as Director of the Bureau of Policy Developu;ent, or to Mr. Booth, who was then
Director of the Office of Hospital Policy. I believe I told them that Ms. Raphael
expressed a willingness to settle the dispute, and I asked one of them to look into it.
Alerting my staff to Ms. Raphael’s expressed willingness to settle was appropriate, since
it would be to HCFA's benefit to resolve a large dispute quickly, without going through a
lengthy appeals process. Indeed, HCFA’s instructions to fiscal intermediaries and
providers require settlement negotiations. T would also note that VNS serviced a large
number of needy elderly beneficiaries.

In what I recall as a second conversation with Ms. Raphael, she expressed
concern that there had been no follow up to our initial conversation . At that point, I
called either Mr. Ault or Mr. Booth to ask why they had not acted on my initial request to
look into the matter.

Following my call with Ms. Raphael, I believe ] learned that there was a policy
issne involving the interplay of certain Medicare payment criteria and New York State
regulations. I also believe that resolution of this poli.cy issue may have had an impact on
the VNS dispute. At a meeting with Mr. Auit, Mr. Booth, or pethaps both of them, I was
advised that a program memorandum was being prepared to address this policy issue.

-17-
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Upon reading a draft of the memorandum, 1 remember being concerned that it did not
reflect a full understmdmg of New York State’s unique regulatory requirements, and I
urged one or both of thém to'study the matter further. I did not see the final HCFA policy
memorandum that was issued, and I am unsure What relationship that policy
memorand@ had to the VNS dispute.

Although I pressed to get the VNS matter resolved, I had no view as to what an
appropriate resolution would be, nor did I express a view to Mr. Booth or Mr. Ault on

. how the matter should be resolved, or even whether it should be settled as opposed to

being pursued administratively. Iknew Mr. Booth negotiated the settlement, because he
tater advised me that the VNS dispute had been settled. I did not know then, and enly
recently was advised, that neither HCFA’s General Counsel nor the DOJ were involved
in the settlement. Frankly, based on my understanding of the DOJ approval process at
the time, I would not have thought that the VNS settlement required DOJ approval,
because HCFA was not in litigation with VNS, and the matter with VNS involved HCFA
policy and was not being resolved based on litigation considerations.

Howard University Hospital

Shortly after I was appointed HCFA Administrator, I was informed of a dispute
between HCFA and Howard. Irecall that the dispute generally involved issues of
graduate medical education costs, I believe HCFA had determined that Howard had
significantly overstated these costs, and a repayment schedule had been agreed upon,

- Shortly thereafter, how.ver, Howard informed HCFA that it was unable to comply with

the payment schedule and wished to renegotiate the schedule. Tbelieve most of the
negotiations between HCFA and Howard had occurred before I became Administrator. I

-18-
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may have been informed about some of the aspects of the negotiations at the time, but I
did not recall the settlement until recently was shown a copy of the settlement document
with my signa\'ture on it _ .

At my recent deposition before the Subcommittee staff, I was asked about my-
knowledge of the involvement of the Department of Justice in negotiating the Howard
settlement. Frankly, I do not recall any specific discussion about DOJ’s position
(including any reservation that DOJ might initially have had regarding the settlement)
although at some point I understood that DOJ was involved, because Howard had a
unique status vis-a-vis the Federal government. Since Howard was subsidized by the
Department of the Interior, any money not paid to it by HCFA would ultimately be paid
by the Federal Government in another form. I recently have been informed that Darrel
Grinstead, who was HCFA General Counse! at the time, believes he discussed the
Howard settlement with.me and that he likely discussed with me the reasons why DOJ
was involved. I do not recall such a specific conversation, .but have no reason to question
Nﬁ:Gﬁnsumd%xzcouankns.h&ygenenqun&umxnﬁngvmsﬂnul)OJbeannehm«ﬂved
in settlements if Hﬁgaﬁon-mhted matters were involved ~ in contrast to policy
interpretations or considerations of the merits of a claim, which are the exclusive
province of HCFA.

I hope this written statement has been helpful to the Subcommittee. I would be
pleased to answer any questions and to work with the Subcommittee as it considers these

important issues in the future.
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Senaie Pecmanent Subcommitiee
On Inveatigations

e EXHIBITE__3 ‘

=2 #iySson Blake DIMOG/9T 04:10pm »>» I r

Chuck, Alysson is ik hece, so this is Jean Ohl 5 your request for onthe

setiiement. .

Thanks for the #y 1o o0 the dealt g with LA Coundy.

As we discussed earfier In our phoae call with you, we hav najoc wilh gn ag: of thig type. It
appears this is a poiitical action on the pat of LA County o ¢ QUi and i the
Medicare’ i process. N sets 3 bad preqedence especially sisce the County has been a
“probiem chid™ for years and years, F Based on ot i ons with Blue Cross about some of these

awm.mmmmnmwunamﬂmmmmww
the lack of supporting doctmmentation), rather than a dilferencs i policy inferpretation, There Is 2 good ikefhood that
Bie Cross will prevall on most of these issues, i and when the Issues are teard by the PRRE (LA Couoly keeps
posiponing the heatiay, we bekieve because they know they do NOT have documentation and know they wifl nol

Thenefoce, we bekeve this s notin Medicare’s best kterest, i e settement Is in HCFA's best intrest, we
stroagly encourage you {6 have the PRRS apptals moved forward 0 resoive these lisues, If it is In HOPA's dest
inferest lo pel Federal fnding o LA County, we suggest you contsider 3 black grant, ORD project or some olher
means that does fiot requine .Bue Cross of Califomia contractor or Medicare stall 1o subwert, ot circumvent, Medicare
reguiations. We aiso 6o not befieve al! of the payment should be sade with Medicane Teust Funds 3s some amount
of i, which no one is able 1o substanGate bt we believe is siglicant (see point £1 below), appears To be for .
We bofi - it o

with o fduciary W protect the &
our the b i °.
We also da not believe the -y the underiying Essue tiat LA County carvpht WHE
A, maintaiy the reconds of a1 other W * What will happen K cosis and daims for

subsequent periods of fime? This setiemeit does nok requite LA County 10 meet Medicare recond keeging |

requicements it the fitixe, or lose the cesuting Wedicare reinbursement. WR HCFA be-{acing anather “settiement

© ol iz type in B to 10 years from now? Medicare is offering b pay $51 million in the seftiernent What is LA County

" giving in retum - Ceasing ta appeal issues they ceally dont ward the PRRB torhear because they know they doa’l

have documeritation and cannot preval? n our opinion, unless Medicara can get some agteement that LA County m
the fttrne will meet Maxdk i act chain the costs, this it Aot 2 setliemeant where both.
paties realize some benefit. R is more of 8 “prant” and shaukd be called hat. withou the compromise being catied 3
“Hedicare rembursement settiement under Medicare regutaions,
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Seaate P Sut:
On Investigations
EXHIBITH___ 5

from: CHARLES BOOYH ., . R % Tan

*«+ Resending note of 03/16/94 14:25 L

To: JSTEC —~HCPACKI — ! R

From: CHARLES BOOTH

Subject: Settlement with Visiting Nurses, Newv York

#a did reach a settlement last Thursday which will result in a substantial
fo the trust fund. This settlement is for all ¢ years and provides

ijis set correct ilnterim payments for <94 and beyond. The parties

agreell t¢ keep the results of the gettlement quiet since we don’t want it to

be a pr for the other HHAs. I tried to send you & cc of a PROFS note

I seyt Bluce Viadeok, but I must have done something wrong. In that note, I
b tel. that the FI did 2 great job, and Bruce expressed his thanks to thew.
3.} h

ppy to discuss this further if you wish. Chuck
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Scaste Permanent Subcommittee
On [nvestigations

" exmmiTa__9

%%‘ lin::.h——n

AprllZB,1997 ‘ cc fDNaM

Bruce Viad Ph.D, Administrator
Health Care Financing Administration
Hubert H, Humphrey Bullding, Room 314G
200 independence Avenue, S.W.
Washington, 0.C. 20201

Dear Dr. Viadeck:
LETTER OF APPRECIATION

I would like to take this opportunity to thank you for your consideration and
support, and to commend Mr. Charles Booth, of your staff. for his ecopeunon and
faitness and the expeditious manne? in which he gotiated the M

Settlement Agreernent with our Depumnent. Mrdhg to my staff, Mr. Booth

was very id i and Y aware of our need to
ceach settlernent quickly. This settkmem greatty facilitates our sbility to reduce
our pro)e:ted deficit and related service curtaliments for next year.

Addmonallv, | would fike to thank Jackie Anderson and Dino Gosai, of Biue Cross,
for their roles in expediting payment 1 our Deparument.

Thank you once agsin far giving us the opportunity to resolve prior sppeals 1o fund
current and future yesrs® services,

Very truly yours,

e,
Mark Finucan
Director of Health Services

MFZJE eosenommanemmmscvouse

¢ Jackie Anderson
Charles Booth
Dino Gosai
Reginald S. Nakaoka
Donaldg C. Petite
Gary W. Wells
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EXBIBIT # 10

December 1, 1994

NOTE TO BRUCE VLADECK, ADMINISTRATOR, HCFA

Re: Settl=ment of Howard University Hospital
Overpayment Dispute

Attached is the final settlement agreement with Howard University
Hospital to resolve our Medicare overpayment dispute for the
years 1983 -1991. Howard has accepted the terms of this
agreement. This agreement is in accord with the terms previously
discussed with you, including a fifteen year repayment period and
an agreement by Howard to accept the auditors’ determination of
the base year per resident amount for all future years. The
monetary asp 8 of the agr t have been approved by the
Department of Justice. A copy of tae letter notifying me of that
pproval is attached. You have the authority to approve this
ettlement and it has been prepared for your signature. I
commend that you approve the agreement.

'The final agreement has been reviewed ahd approved by the
Associate Administrator for Operations. and his staff as.well as
by the Region II1I Regional Administrator. Please let me know i
you have any questions.

Darrel J. Grinstead
Chief Counsel

The monetary aspects of the agreement have
been approved by the Department of Jus-
tice. A copy of the letter notifying me of
that approval is attached. You have the au-
thority to approve this settlement and it has
been prepared for your signature.
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SUBCHAPTER I—CLAIMS OF THE UNITED EXHIBIT#
STATES GOVERNMENT e —
Cross References

mmmmwmmwwmuﬁdmmmmmw
of Title 42, The Public Health snd Welare.

§ 3711, Collection and compromise
@ The head of an exccutive or legistative agency—

{1} shall try to collect & claim of the United States Government for
mmyorpropeﬂyuisingoutof&wmiﬁﬁsoﬁormfmedm.the

may compromise & claim of the Government of not more than )
m(mmm)wmwmmmmaw
utive or legisistive sgency for further colfection action; and -~
& may suspend or end collection action on & claim referred to fn
daue(:)ofthumhwﬁonwhnhupmtbammhﬂeoq
the claim has the present or prospective ability ® significant
wa&c&mwthmdedmchBMwbe
more than the amount recovered.

@) The Comptroiler General has the same wuthority that the bead of the -
:gmyhuwﬁcwbmﬁm(a)of&nmwbmﬂwdumnw&md:o
the Comptroller General for further callection action. Onlytheg:mpm
ler Gegeral may compromise 2 claim arising out of sn exception
trolier Genersl makes in the account of an accountable official. Comp-

{cKI) The head of an executive or iegislative agency- may not act under
subsection (sX2) or (3) of this section on s claim that sppears to be fraudu.
!mn&&ormmmmbyamymmmmmmemwm
is based on conduct in violation. of the antitrust laws,

Q) The & of T ite for less than
mnpmuqm«mﬁofmm«mmw«susc@
saction £ of the Act of April 14, 1910 (45 US.C. 13), section 9 of the Act of
Feoroary 17, 1911 (45 U.S.C. 34), and section 25(h} of the Yaterstate Com-
merce Act (49 US.C. 26(h)).

{4} A compromisz under this section is final and conclusive unhsgot(u
by fraud, misrcpresentation, presenting a false claim, or mutual mistake of
fact.  An sccounteble official is not liable for an amount paid or for the
value of property lost or damaged if the amount or value is not recovered
because of & compromise under this section.

wmmdofngnnwyKMchxgmymunder~

mmmwwmmamw and
mmnwustmmeauomycmmmmmmn«m
&l may prescribe jointly.

{0013 When teying to collect 2 claim of the Government under a law xo
wpuheinmnalkevaucoweofﬁﬂ(zst}s.c.lezseq),lhchadoun
executive or legislative agency way disclose o 8 ig AgEIY
information l‘romaayslan of records thtm&ndiv{dudwrspomhle fora

claim if—
(A)metequmdhymnsswe)(@ofmksmmatw
formation in the system ma porting
agency;
(B} the head of the agency has reviewsed (he claim and decided that
the claim is valid and overdue;

{C) the head of the agency has notified the individual in writing~
@ that paymeat of the claim is overde;

@D that, within not less than 60 days sfter sending the notics,
the head of the agency intends to disclose to & consamer
agency that the individual is responsible for the claim;

Gid of the specific inf fort 40 be disclosed to the
reporting agency; and
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Gv) of the rights the individual has to a compl ianation of
the claim, to dispute informstion in the records of dte ‘agency
about the claim, and to administrative repeal or review of the

claim;
(D} the individual has not—

() repaid or agreed to repay the chim under a written repay-
ment plan that the individual has signed and the head of the agen-
¢y has agreed to; or

@D filed for review of the claim under paragraph (2) of this sub-
section;

(E} the head of the agency has established procedures to—
@) disclose prompily, to reach reporting sgency 10

which the original disclosure was made, a substantial change in the
condition or amount of the claim;

@0 verify or correct prompily informstion about the claim on
nsqn& of a consumer reporting agency for verification of informa-
tion disclosed; and

(lif) get satisfactory assurances from each consumer reporting
agency that the agency is comp!ymg vnth all lam of the United

States related to p ing' and
@) the i ion disclosed to the reporting agency is
limited to—

(l) mformnhon necessary to establish the identity of the individ-
ding name, and taxpayer identification number;

() the amount, status, and history of the claim; and
Gif) the agency or program under which the claim arose.

(2) Before disclosing infi ion to 3 g agency under
P ph (1) of this subsecti and:todlertlmslllowedbth,tbehud
ofmexeunnveorlcpslmvengmyshﬂpmwde,nnrequ& of an individu-
lllllegedbythc:guwyloberspo:mbleformedmm.foramofme

bligation of the i ual, 1g AN Opp for of
the initial decision on the claim.
) Before discl infi ont to 8 Teporting agency under
agrapl (l)ofﬂns subsection, the head of an executive or legislative agen-

cy shall take reasonsble action to locate an individual for whom the head of
heagencydosnothave:wmnddtss 10 send the notice under para-
graph (1IXC).

(Pb.L. 97-258, Sept. 13, 1982, 96 Siat. 71; Pub.L. 97452, § 1(15), Jan. 12, 1983,
96 Stat. 2470.)
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2000 12142 (o
C - - - Y ¥ Ry MEats LA FINJACING Administratior
The Admiinistrator
Washington, D.C. 20201
AR T 097
TO: Kevin Thurm
Deputy Secretary

FROM: Bruce C. Viadeck .
A dmini

SUBJECT: Setlement of Cost Report Issues with Los Angeles County

You will recall we settied several cutstanding issues with New York Health and
Hospilals C ion last S We di d a few.months ago there were scveral
similar issues with the hospitals owned and cperated by Los Angeles County. Just as
with the New York hospitals, we found it beneficial to settle many of these issues. My
staff informs me that in exchange for their ag to not pursue these issues through
the appeals process, we bave instructed our intermediary to pay Los Angeles Connty
$51,000,000. Both we and the County officials sre pleased with this result.

G7-037"-
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Civil Division
Commercisl Litigation Branch
Corporate/Finance Group
. Christopher Kohn P.O. Box 875 - Yt 2025147450
Director Ben Froukiin Station Fax:  202.514-9163

Wathington, D.C. 20046-0875 . E-mall: ckrirkobn@usdojgov
March 27, 2000
: =224-704

K. Lee Blalack, I

Chief Counsel & Staff Director
Permanent Subcommittee on Investigations
United States Senate

100 Russell Building

Washington, D.C. 20510

Dear Mr. Blalack:

By memorandum dated March 24, 2000, Karina Lynch of your staff
requested that Stuart Schiffer address three igsues regarding your
investigation of “settlements by the Health Caye Financing
Administration. As Karen Wilson advised you, Mr. Schiffer is out
of the country and, therefore, I am responding in his stead. 1
shaxed a copy of this letter with Mr. Schiffer and with the Office
of Legal Counsel {("OLC*). They concur in its contents.

I will address each of your concerns {indicated by italicized
print) separately below.

1. Neither the civil pivision nor the Office of Legal
Counsel for the Department of Justice ("DOJ"), has ever
been sh 1 agr , or any documents pertaining
thereto, related to the settlements between HCPA and (a}
Visiting Nurse Service of New York, (b) New York city
Health and Hospitels Corporations, and {c) Department of
Health Services County of Los Angeles County.

To the best of wur knowledge, we have not been shown any
agreements or other 'documents related to the identified
settlements. We have checked our o listing of wmatters for
which files have been opened in the Civil Division; it reveals no
ligting for these settlements. thermore, the individuals in the
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Civil Division most likely to have handled such settlewents have no
recollection of seeing any papers concerning them. We are advised
by OLC that they too have no record or recollectiofi of agreements
or other documents related to the identified settlements.

2. Neither the Civil Division nor the Office of Legal
Coungel for DOJ has been asked by the Department of
Health and Human Sexvices (“"HHS”) to render a legal
cpinion on whether the aforementioned HCFA settlements
vivlated the Federal Claims Collection Act ("FCCA®), or
whether they violated HCFA's own regulations implementing
PCCA.

To the best of our knowledge, this statement is correct.

3. Neither the Civil Division nor the Office of Legal
Counsel for DOJ has been asked by HHS to render a legal
opinion as to the applications of FCCA to Medicare
reimbursement disputes.

<.

As we discussped during our meeting on March 18, 20060,
representatives of the Civil Division and OLC met in Septemberx,
1999, with HHS representatives to discuss generally the interplay
between the PCCA and Medicare reimbursement disputes. HHS did not
ask that we render a legal opinion. HHS subsequently contacted the
Civil Division to request & letter essentially memorializing the
subjects we discussed during our meeting. A copy of cur October 8,
1999 letter which responds to that request is enclosed. HUS also
sent an October 1, 1999 letter ta OLC; a copy is enclosed. That
letter doee not seek a legal bpinion but closes with the statement
that HHS "would appreciate any insights that {OLC] may have to
offer” on the HCFA settlement issue. OLC has not responded to that
lecter.

ery truly youis,

B Xohn

-Enclosures

ce: Linda Gustitus
Minority Chief Counsel °
(By Facsimile: 202-224-1972)
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EXHBIT#__ 15

2470
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adhere ey prOVISions of the HCFA Adme. Dec, Sept. 6, 1919, aff'g PRRB Dec.
regulatians, that the Nl’lhwuldon!y reflect sdjusts N, 79-Dét, 29-D42, and 79043, {The BCFA decision
ments to the current year for which a cost repoct wes reported at NEW DEVELOPMENTS § 30,057.]

[17350] OVERPAYMENTS TO PROVIDERS——GENERAL (Prov. Reimb.
Man,, Part |, § 2409)

Once @ determination of overpayment kas been made, the smount so determined is 2 debt
Mw&ﬂuwmmﬂmmfe&niamwmmdlmm«d
by Congress on July 19, 1965, zach sgency of the Federsi G
mmmuknwwmmm:ndm&mmcmﬂdd&evmud&m
mmtatumwmlbcﬁmd’dume(tbe?e&mw:mmthmmwldm

activities of the agency. Mwwmmwdmwwmmmn
timely basis to collect claims of the United States.

There are generally two ways in which repsyment can be made: (1) refund and (2) set-off, or
tmmbmlmno(tbmlﬂo.hmum.cheprw:dumybelblewn(undﬂlemﬁnlmml
inat in others, a schedule of may be the mose fessible way to
fepay. Tketeuﬂlheasuwhennneformnfsemffummlynyunptymmywed.

e.g., withbolding given amounts of money from interim paymenis. Other cases may lend them. \_,('
seives 10 partial repsyment through refund and the remainder through set-off. U

.01 Source: Trans. No. 35 renumbered “Ove < w0 .

At adopied, Trems. Mo, 5 (Mey 1968), and Froviders™ from Sec. 2608.5 1o 2409, #
amended by Trans. Ne. 35 (Apr. 1971).

Table ofAnnou tions

05 Accelerated payments.—-See § 7390 et seq. 07 A ing and

$7350 PRM-L,§2408.4 ©1995, Commerce Clenring House, Inc.




118

876 101995

prw-duandmdmmumphyudmwnh
P ina Medi-
care reil for cosus, and &
settlement was entered into with respect 1o that
suit, the court held mu a3 & matter of law, legal
and d in aa
defense of an action for Medicare fraud are not
ressonable eosts related to patient carce.

Good Lad Nursing Hocoe, lu, d/b/s Megoolia Car-

Payments to Providers

2471

A. Cost Repont Filed sad Settied —The overpay-
ment i m difference between the provider's
claimed costs on the filed cost report
and the cost report setthed by, you. The dillerences
may be due to (this list is not all-inclusive):

@ The claimed program costs sre higher than
the program custs you determined;

@ The difference between claimed progeam
utilization and actual covered utilizstion;

{1980), vac's and rem’y USDC (DC), Civ. No. 78843, @ Inclusion of lowsbile or costs
Jume 22, 1979. decisions were originally reported in the cost report;
et NEW DEVELOPMENTS [ J\.635 and 29,746, re- ® Adj to claimed " h
wenivly] . DRG outlier i
.10 Bankrupt providers, recovery from.—See Leriz payments: or "

§7250D and 72508, .
15 Classifi or ., ¢ C ion of errors in the cost report.

val Ov ion ments in individual B Cost Report Filed But Not Settled —The

u:uuymnmlunayolwnys.bmmny
stem from an incorrect payment made Lo a provider
onbchdfdabemrmryfwa particular stay. Some

of i are: (1) pay-
ment for peovider services after benefits have been
exhausted or where the individual is not otherwise
entitied to benefits; (2) i tication of the
deductible or eoi (3) pay for noncov-
ered items and services, including medically unnec.
essary services and custodial care where payment
cannot be made under the waiver of lisbility provi-
sions in section 1879,

amount of the overpayment is the sum of:

@ The amouni you determined 1o be dve from
the provider for the period for which the cost
veport was filed (less any amounts recovered);

® Ervors in the cost report;

@ Amounts you determined to heve been over-
paid a5 & result of & review of claims because that
provider bad s pattern of furnishing excessive or
noncovered services; and/or

I Adjmmenulome provider's claimed pass-

D . outlier

pay

101 and interim payments.

Instructions for haadling i
mumybefwndm?anJomeedaau
Intesmedincy Manusl, §§3707(f (see {11,245 in
“MEDICARE: REQUIREMENTS FOR PAY.
MENT WAIVER OF LIABILITY™ Division in Vol
gme 2].

Medicare Intermediary Manuel, HIM-13 (Part 2),

§2220.1. R

Aggregate Overpayments—Ageregate overpay-
ments o providers (overpayments arising in other

than individus! cases) may occur by:

A. a pattern of fi and billing for
or noncovered services {see § 7352);

B. other causes (§ 2230):

inclusion of Howabie or
the provider’s cost report;
~—excessive intesim payments made 1o the pro-
vider; or

Luil

costs in

to repay

@ Failure to file cost reporis. (§ 7351 )

® Determination of amounts due during desk re-
view, final setslement and reopening of the cast
report.

Medicare Intermediary Manwal, HIM-13 {Paru 2),
§22202.
17 Current ﬁnmx puymu—See 17354,

C. Cast Report Overdve—Where 8 cost ceport
has not been filed timely, the overpayment is the
sum of:

® All imerim payments made for beneficiary

services rendered during the accounting period for
which the cost report has not been fited;

® Al munm ptymenu made for beneﬁmry
services rend to such
period; and

@ Any " y

account, lump-sum intesim p-ymenu. and uny
other interim payments,
D. Interim Rate Adjt The
is the difference between the amounts that were
pukusly paid and the amounts that should have
Mwmmmtmwmmw

muu&umuhathn%v“ma)my
occur because of (this list is aot all-inclusive):

@ Decrease in the case mix index use in com-
puting the interim rate;

@ Fluctustions in utilization. pass-through
costs, number of available beds, number of interns
and residents;

L] mmmmvmp:w:d«!vhchmm
timely reported to you;

49 D
mt.—Yw ase mpousfble for detemnnm; |.he

mplmuthnamnuln.
Moedicare and Medicaid Guide

® Lack of timely billing by s PTP provider; or
©® Excessive denial rates experienced by the
pravider,
PRM-,§ 2408.4 17350
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medicare Ceportment o Heatn
Intermediary Manual Hesth Cars Finenciog
Part 2 - Audits, Reimbursement
Program Administration
Tansmittal No. 378 . Date Y 1
REVISED MATERIAL REVISED PAGES REPLACED PAGES
Table of Contents
Chapter 1 2-203 - 2-202 (%pp.) 2-201 ~ 2-202 (200}
Seq., 2220 - 2235.6 2-217 - 2-229 {65pp.} 2-217 ~ 2~228 (60pp.)

NEW PROCEDURE—-EFFECTIVE DATE:  07/20/50

Sections 2220.1, Individusl Ovi ments, Section 2228.2, A te Ovi ents and
Section 2221, Determination 5 Amount n? W&&meﬁ.—ke&eﬁ' to kentig
overpayment situations associated PPS peoviders, .
Section 2222 and Exhibits 1, 2, 3 snd 4, Overpayment Demand Letters.—~Revised to
strengthen the overpayment recovery procedures. The major revisions are:

o  Give providers 15 days {Instead of 30 days) notificetion that a suspension of
payments under 4% CFR S405.3701{, will be put Into effect,

¢ Where the cost report is overdue, suspend interim payments on the first day
after the due date of the cost report.

o Send oniy the first overpayment demand letter by certified mail.
Sections 2224,1 and 22242, Repayraent Extended Longer Than 12 Months and Monitoring
an Appeoved Extended Repayment Schedule.~Requests for extended repayment of 12
months or more must be accompanied by at least two letters from separate financial
institutions denying the provider's loan request for the emomnt of the overpayment, Alse,
en extended repayment schedule protocol must be completed {or all extended repayment
requests, .

Sections 2225 and 2225.2, Procedure for Suspension of Interim Payments.—R edesignates
regulstion citations,

Section 2227, Referral of Potentially Uncollectible Provider Ov ments,~-Shows that
overpayment cases are referred to the Department of Justice instead of GAO.

Section 2228 through 2228.2, Referral to the Department of Justice ,—Uncollected
overpayment cases sre prepared in quadruplicate for referral to the DJ, Also, each case

must contain a Claims Collection Litigation Report,

HCFA = Pub. 13-2
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PAYMENTS TO PROVIDERS 2220.2
07.90

2220. OYERPAYMENT FOR PROVIDER SERVICES--GENERAL

QOverpayments are Medicare funds a provider has received in excess of amounts due and
payable under the statute and regulations. Once & determination of 6verpayment has been
made, the amount is a debt owed by the provider to the United States Government.

Under the Federal Claims Colleetion Act of 1966, as amended, each agency of the Federal
Covernment {pursuant to regulstions jointly promulgated by the Attorney General and the
Comptroller General of the U.S.) must attempt collection of claims of the Federal
Government for money arising out of the activities of the agency. While you will not be
ilable for overpsyments you make to providers in the sbsence of fraud or gross negligence
on yaur part, as agents of HCFA, you must attempt recovery of provider overpayments in
accordance with HCFA regulations,

The Federal! Claims Collection Act clearly requires timely and aggressive effocts t
recover overpayments, including efforts to locate the debtor where Y, d d
for repayment, and establishment of repayment schedules, suspension of interim payment,
and recoupment or setoff, where sppropriste.

22201 Individusl Overpayments.--Overpagments may srise in a variety of ways, but
generally stem from an incorrect payment to a provider on behalf of a beneficiary for &
particular stay. Some examples are:

o  Payment for provider services aftar benefits have been exhausted or where the
individual is not otherwise entitled to benefits;

¢ Inaccurste application of the deductible or coln; 3
° Payment for noncovered items and services, including medically unnecessary

services and custodial care where payment cannot be made undet the waiver of Hability
provisions in §1879; andfor

r ©  Erroneous information on bills causing incorfect DRG codes.
For handling individual overpayments see Part 3, §§3707(f.

2220.2 Aggregate Overpayments.-~Aggregate overpayments to providers {overpayments
arising in other than individual cases} may occur by:

s 0) A pattern of furnishing and billing for excessive or noncoverasd services (See
2298.)

o Other causes {See §2230.):

—inclusion of nonallowable or excessive ¢osts in the provider's cost report;

Rev, 7R 2-217
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2220.3 PAYMENTS TO PROVIDERS 07-90

--excessive interim payments made to the provider; or
—failure t6 repay accelerated payments.
o Failure to file cost reports. {§ 2231,)

o  Determination of amounts due during desk review, finel settlement and
L reapening of the cost report. :

2220.3 Unsolicited Overpayment Refunds.—Actual costs of services cannot be
determined until the end of the accounting period because providers are paid on an
estimated cost basis during the year, However, when a provider believes that an
overpayment has been received and makes an unsolicited overpayment refund, sccept it

regardless of the amount. A retroactive adjustment based on actual costs will be made at
the end of the reporting peried.

222L DETERMINATION OF AMOUNT OF OVERPAYMENT

You sre responsible for determining the amourt of provider overpayments, v'me methods
for computing these amounts are:

A. Cost Report Filed and Settled.--The overpayment is the difference between the
provider's claimed reimbursable costs on the filed-cost report and the cost report settled
by you. The differences may be due to {this list Is not sll-inclusive):

o The claimed program costs are higher than the program 'costs you
determined: ’

¢ The difference between clsimed program utilization snd actual covered
utilization;

o Inelusion of nonallowable or excessive costs in the cost reort; .

o  Adjustments to climed pass-through amounts, DRG payments, outlier
amounts, interim payments; or

¢  Correction of errors in the cost report.

¢ B. (Cost Report Filed But Not Settied.~-The amount of the overpayment is the sum
of:

o The amount you determined to be due from the provider for the period for
which the cost report was filed (less any amounts recovered);

o  Errors in the cost report;

¢ Amounts you determined to have been overpaid as a result of a review of
- claims because that provider had a pattern of furnishing excessive or noncovered services;

L_.andfor :

2.'217.1 Rev. 378
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EXCERPT
FROM
DEPOSITION OF CHARLES R. BOOTH
MARCH 6, 2000
BEFORE THE
PERMANENT SUBCOMMITYEE ON INVESTIGATIONS

PAGE 116:
15 MR. SMOLONSKY*: A point of clarification, Mr.
16 Booth, Have you testified or are you in agreement with the
17 statement that every: other provider goes through the
18 administraﬁye process?
19 THE WITNESS: Most every other provider goes
20 through the administrative process.

*  Mr. Smolonsky was present at the deposition representing
the Department of Health and Human Service, Office of
Legislation and the Office of General Counsel.
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5§ C.F.R. 2635.502 - Standards of Ethical Conduct for Employees of
the Executive Branch

§ 2635.502 Personal and business relationships

(2) Consideration of appearances by the employee. Where an employee
knows that a particular matter involving specific parties is likely to have a direct -
and predictable effect on the financial interest of a member of his household, or
knows that a person with whom he has a covered relationship is or represents a
party to such matter, and where the employee determines that the circumstances
would cause a reasonable person with knowledge of the relevant facts to question
his impartiality in the matter, the employee should not participate in the matter
-unless he has informed the agency designee of the appearance problem and
received authorization from the agency designee in accordance .. .
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EXHIBIT# _ 19

MORVILLO, ABRAMOWITZ, GRAND, IASON & SILBERBERG, P C.

ELKAN ABRAKOWITE S65 FIFTH AVENUE
ROBERT 4, ANELLO NEW YORK; N.Y. 10017
LAWRENCE 8. BADER
EARRY A, SOWRER TELEPHONE
CATHIRDC M. FOTE (22) 856-9600
A B SAAND CABLE: LITIGATOR, NEW YORK
LAWRENCE (ASON —
RORERT O. MORVILLO FACSIME
WCHALL C. SLBERACAS 212) 856-9484
ZoWARD . $PR0
JERCHY M. TEsemM WRITER'S DIRECT DIAL
v J. IOV, .
UCHARD D. WONSLRS

comme. March 27, 2000

The Honorable Susan M. Collins
Chairman

The Honorable Carl Levin

Ranking Minority Member

Permanent Subcommittee on Investigations
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510-6250

Re:  Bruce Viadeck
" Dear Ms. Collins and Mr. Levin:

AVID Az
NEIL M. BARGFBKY

BTEVEN . BRESLOW

VERNMFER ARBITTICR BROMLEY

Trepresent Bruce Viadeck and am writing to address a concemn that has been
raised regarding Mr. Viadeck’s failure to bé interviewed by GAO investigators. Mr.
Vladeck wished to speak with the investigators, and I told counsel for the majority of this
Subcommittee almost six months ago that Mr. Viadeck.was willing to meet with the
GAQ. Before that time, [ was concerned about what I believed to be an ongoing grand
jury i igation in the Southern District of New York into some of the same issues that
were being looked into by Mr. William Hamel and the GAQ. As an attomey, I was
concermned about the overlapping nature of the investigations, and advised Mr. Vladeck to
defer speaking with GAO investigators until I could determine the status of the dual
investigations. In October, 1999, after I had satisfied myself with regard to the status of
the grand jury matter, [ notified majority counsel that Mr. Vladeck was available for an
interview. [was told, however, that “the train had left the station,” and the GAO already

was preparing a Report. No one from GAQ ever contacted us thereafter.
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Background

In January of 1998, the Southern District of New York began an investigation of
one of the settlements that is now being reviewed by this subcommittee, HCFA’s 1995
settlement with Visiting Nurse Service of New York (“VNS). Mr. Hamel, an agent for
the Inspector General, was the primary investigator for the Southem District of New
York. In that regard, he worked closely with Assistant United States Attorney Andres
Labov, served grand jury subpoenas, reviewed subpoenaed documents, and prepared
several witnesses for their grand jury appearances. He and the government lawyer were
my primary contacts in that investigation.

As part of this grand jury investigation, in May 1998, I met with both AUSA
Andrea Labov and Mr. Hamel for the purpose of giving them extensive information about
VNS’s settlement with HCFA. Prior to this meeting, AUSA Labov had given me a list of
specific guestions to address, and in response, | gave Ms. Labov and Mr. Hamel detailed
information about the VNS settlement, Mr, Viadeck’s role in that settlement, and Mr.
Viadeck’s familiarity with VNS. The facts I conveyed to Ms, Labov and Mr, Hamel at
this meeting were the same facts that Mr. Vladeck testified to at his March 9, 2000
voluntary deposition before the Subcommittes staff. GAQ’s apparent failure to inform
this Subcommitiee about my voluntary provision of this detailed information to Mr.
Hamel or to refer to it in their report is, at best, disingenuous.

At that meefing with Ms. Labov and Mr. Hamel, 1 also raised with Ms. Lakov my
concem that Mr. Hamel was mischaracterizing witnesses’ testimony to AUSA, Labov,
mistepresenting facts to witnesses he was interviewing, and improperly suggesting to
witnesses that it was inappropriate for them to speak to me and other private attorneys.

At the end of this meeting, AUSA Labov told me that she would get back to me if
she needed additional information. I heard nothing from either AUSA Labov or Mr.
Hamel, however, until the surmmer of 1999, At that time, Mr. Hame! called me, informed
me that he was no longer working with the Southem District of New York, and requested
o interview Mr. Viadeck on behalf of the GAQ.

Immediately concemed sbout the possibility of paraliel investigations, 1 asked Mr.
Hamel about the status of the grand jury investigation that he had been conducting.
Despite the fact that the GAQ was investigating the VNS settiement, along with other
HCFA settlements, Mr. Hams! tried to assure me that the GAO investigation was
different than the grand jury investigation. He also refused to comment on whether the
grand jury investigation had concluded. During this conversation, I raised with Mr.
Hamel that I believed his participation in the GAQ’s investigation was a violation of Rule
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6(e) of the Federal Rules of Criminal Procedure, which prohibits the disclosure of matters
occurring before the grand jury, That rule generally has been interpreted as prohibiting
individuals who have worked on grand jury matters from disclosing information obtained
to any individual or entity not invoived in the criminal investigation, including members
of Congress. See United States v, Sells Engineering, Inc., 463 U.S. 418, 103 S.Ct. 3133
(1983) (“disclosure is limited to use by those attomeys who conduct the criminal matters
to which the materials pertain™); In re Grand Jury Investigation of Uranium Industry,
1979 WL 1661, at *3 (D.D.C. Aug. 21, 1979) (Rule 6{e) applies to disclosures to
Congyess).

After my conversation with Mr. Hamel, [ made several inquiries to attoreys in
the Southern District of New York to see whether the grand jury investigation was
continuing. Because AUSA Labov was on maternity leave at this time, it was not until
September or October, 1999 that [ finally was informed, in substance, that the grand jury
investigation, as it related to matters relevant to Mr. Viadeck and to this subcommittee’s
inquiry, was concluded.

[t was at this point that [ became increasingly concerned about Mr. Hamel's
participation in the GAO investigation. First, it appeared to me that Mr. Hamel was
personally vested in this matter and was not being completely candid with me or others.

Second, Mr. Hamel, who was intimately familiar with the grand jury
investigation, was now leading the GAQ investigation on behalf of the Subcommittee,
Rule §(¢) and cases interpreting it make clear that investigators, like Mr. Hamel, who are
aware of the identities of grand jury witnesses, the substance of their testimony, as well
as the strategy and direction of the grand jury investigation, cannot disclose such
information, even to Congress, without violating longstanding principles of grand jury
secrecy. See In re sealed Case No. 99-3091, 192 F.3d 995, 1001 {D.C. Cir. 1999)
{quoting In re Motion of Dow Jones and Co., 142 F.3d 496. 500 (D.C. Cir.), cert. denied,
119 8.Ct. 60 (1998)) (the phrase “matters occurring before the grand jury” “encompasses
not only what has occurred and what is occurring, but also what is likely to oceur,
including the identities of witnesses or jurors, the substance of testimony as well as actual
transcripts, the strategy or direction of the investigation, the deliberation, or questions of
jurors and the like.™); In re Grand Jury Matter, 697 F2d 511, 512-13 (3d. Cir. 1982)
(grand jury matérials include not just the transcript, of the grand jury proceeding, but also
interviews with witnesses conducted outsidg the presence of the grand jury and, analyses
of evidence prepare to assist the grand jury).

Despite my concemns, last October I called counsel for the majority of this
Subcommittee, Mr. Blalack, shortly after I learned that the Southern District of New
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York's investigation had concluded, and told him that Mr. Viadeck was willing to be

. interviewed informally by the GAO investigators. Mr. Blalack informed me, however,
that the proverbial “train had left the station,” and the GAQ was already preparing a
Report. As you know, prior to the Report’s release, however, Mr. Viadeck did
voluntarily appear for a deposition on March 9, 2000 by counsel for the Subcommittee.
In light of this history, it is disturbing and wholly unfair to now hear that Mr. Viadeck has
been labeled by some as a reluctant witness; and that the GAO report, which had “left the
station” six months ago, was made available to Mr. Viadeck and me only one day before
the Subcommittee’s hearing~ despite repeated requests — and despite the fact that the
information in the report was leaked to a New York Times reporter last week.

Thus, the Subcommittee should resist Mr. Hamel’s efforts to portray Mr. Viadeck
as an uncooperative witness, and can draw no negative inference from Mr. Viadeck
accepting his lawyer's advice and deferring the interview with GAO, Mr. Viadeck
always has wanted to be helpful, and to relate fully his understanding of the settlements
which the Subcommittee is now reviewing. For that reason he voluntarily testified at a
deposition before the Subcommittee and will be testifying voluntarily tomorrow.

Very truly yours,

/

Robert ¥ Ancllo

cc:  Carl Levin (By Fax 202-224-1972
Ranking Minority Member
Permanent Subcommittee on Investigations

K. Lee Blalack, I (By Fax ~ 202-224-7042)
Chief Counse! and Staff Director
Permanent Subcommittee on Investigations

Linda Gustitus (By Fax — 202-224-1972)
Minority Staff Director and Chief Counsel
Permanent Subcommittee on Investigations
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FROG-MEM, MED-GUIDE 1957 * MED-GUIDE T8 145,506, oo On Investigations
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Copyright 1998, CCH Incorporsied

Catculgtion of Averuge Cost Per Viskt for Home Health Services.

Program Memorandum (Intermediaries/Carriers), HCFA Pub, 60 A/B, Transmittal No. .4,8191-116uguxt 1, 1997 i
Medicare: Cost Reports
PartA ewzn;e—l!ome health servka—\v'ﬁm—'rhe Pmﬁ:’! Maunnmdtm clatifies that all Medicare eligibility and

coverage criteria must be met in Medicare home health visits, referred to as “like-kind”
visits, and associated costs in the calfulation of the sverage cost'per visit for home hesith servicas. The PA{, which provides

geateral eligibi me&ahm “tikeking" visits must be of the ssms type
amcwﬁmmahmgm mmwﬂedm:nmmmcwmw&exm
mmmmmwmmw should be classifiedina aff
gonreimbursable cost center. onﬂeomrepms have not been i 2 final notice of 4 4\
program reimbursement 25 z 7 ? "5
Sec 11498, 75908,
{Textof Memorandum]
SU'BJECPCounusgchouwMedeunaHulﬂlV'mmdthe ting of the A 4 Costs in Dx ining the
Average Cost Per Visit for Home Health Services
Ih:sprog:mmmmuim(!'m clarifieation regarding the Inclousion of non-Medicare hame hesith visits and
nthe lvaigempnvisk.'fh is comumonly referred to by the home health indusyy a5
the inclusion of"lihe—km& vismm& i of the aversge costper visit,
nmpmg&eweﬁmwmmmwmmm the costs assaciated with the “fike-kind™ visies
setfommlhstMm 0 ‘s-ng thet mehl&l;ds?emdmkhmmmdmm
costs are § 4 in the the wisit, all Medicare «riteria and critevia must
bemuhafoﬁowmgmgmmlehﬁbdayn&’ :ﬂ ” md are nox s 2 alk
ELIGIBILITY

. Faaﬂxg&kme&w&mm uecdof wmhoﬁh: 'v q (l) d to the

romme, (B w care of s physicin, tntermitiont sSilied MuTsing seTvi ysical ther /

mmy.whwamtwummdfmwﬂw (A)naéa-aphsofm,nd( ﬂmbomhukhmmun
home health sgency (HHA|

be furnished by, or sader {HHA). To qualifying individusks.
HHAs may provide ﬁ mmapm::‘xh:ormwm hss;sw}lupmmornmmz
hemezsdemphys md&mpywsmhnhumm sociat services, durabl

medica] equipment, msdxu!suwﬁns and intem and resident services ma2 cmw.: ,45(b) through (g)

COVERAGE

lnommn;“lih-kmd"vuks.xnmnl&mtbemmmwmmofdwmwamoudmwwwu
cavered by Medicare, This snsures that the costs of services are comparable across instvers kad Medicare is paying for its
fair share for comparable home health sesvices. Furthermure, the regulaticn in 42 CFR. 413.53(a)(3) requires HHAstouse
{he cost per visit by type of service method of apportioning cost between Medicsre and rron-Medicare patients. This
regulation states, in part,

~Unter this method the tomd aliowable cost of all mm&rmwc:mambymm:mwavk«s
forthtrypcofm:iw‘;:m for each type of service, the number of Medicare-covered visits is multiplied by the
g per visit

mmmofmmsf&e&fedh@smxgcmmm discipli e d under the Meg} edml
regulations, They are nursing care, mmp y i) therapy, i
socisl services, and home health uides. The o th umf&mm,:ﬁyymmbemm

services fumished to eligible beneficiari mmform:nﬂ(:ﬂlmalﬁuuudim.s,

Further, to be covered by Medicare, hoxe health 2ide services must meet the standards set forth in the Home Health
AsmcvM:nual.ﬁle stibsections # and ¢, Home hesith aide services are hands-on pecsonal care or services which we
=mmhmn ficiary health or to facilitate treatment in eonjunction with skilled services. The types of sexvices

# g dressings for simple wounds, with some therapy activities,
ﬁmmaewe %mmwcmmmwm:mmuummemmammw .
Mcﬁax:ﬁamehed&wdemmaymiudemhw%mﬁm&s., paring = light meal, changing bed linens, o
personat Iaundvy,

Eage 1
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-MEM, MED-GUIDE 1957 * MEQ-GU!DB-TB 3,506, Calculstion of Avsrage Cost Per Visit for Home Health
TR W “ ), HCFA Pub. 50.  Transmittal No. AB-97-11 , (Ang.

Services.,
o1, 1997)
Capyright 1998, CCH Incorpormad
Relative 1o a non- visit being considered “like-kind”, the part-time or interminent ¢ service covernge
amnbeapplwdmshlbdmmcmdhunhul th side services combit undeauﬁedmlhepwmp!anofwe
Pan-musupmthsperd:y,uptozx week {or wp to 35 bours per week bxsed on

m daity. Intzrmittent Is less than daily, 6 or dt}spe week, mz&h«mwm omptos.ﬂwms week
b:syadoudonmcmdneed).nrnpwthmper g;wtz & temporary peri nfuptozldnys?"

ions in ﬂnhepmodof ). A “visit” is an episode of personal contact with the
Meﬁcmbymﬁdﬁemmmhmmdwmgmmwmmemforthepwposeofgmvndm;-covmd service,
Mﬁmmmm}m homs health xide servicss, or home

A B for HHAs
mundumewmhﬁmmhmmmmk for patients who require amiysupermwy
or homemaker services which sre chavasteristically mmmmﬂbwwhudm The intent and

for such vistts go beyond the hands-os, p care duties p for this include “family

g."“xmufeto b:bome alone, and “mpuz fwmgm”&mmmn@mnnmmmm Save or
snp«-vssm where the dm)em o immobility orbod bound stets needing continuous stiendance or
monitoring. These visits wou! be considered “likekind™ visits and, a1 sich, they would not be vecorded in 2
reimbursable cost center on the admewtmpm.

responsibility to identify the “like-kind” visits and properly record the casts an the Medicare cost report rests with
% rovider, FonhuxngluhgfvlsMe&urebeneﬁcwy the guitelines are relatively stinightforward. For the duall
eligible receiving bome health services, the Medicare visit is concluded after the provision of the Jast
Madlarecovmdhma tuk:damﬁdontheplmofmfcnhcpmmOlhersuvicesnutmveredhymdm
wbmhmprovxdedmenhupoimmlohemdm:nomhhwbkmmm&emmm&ymmd
coste which would not be covered under Medicars, regardiess of the inserer, cannot be included in the
a)wknmofmemmgceoap«vnk

A visit is either covered by Medicare or not, based on the existing rules and regulations governing such visits. Costs for
those visits billed to other insurers that are not “like-kind™ visits, when ehgibﬂityndewng:mm are applicd, shouid
be properly classifiedina cost center for geommmcoszmm'rhsweu also
appkytom:spm Bill for services recetved bylmefcwywmchmnm illed 10 or covered. Where the benefichry may

ve dual insurance eligibility and Medicare is the primery insurer, the services that are not covered by and not billed to

Medlwemustbeshownhanmmmhmubucosxmmfar P of reporting visits and costs on the cost
report.
EFFECTIVE DATE

ThstMdmnc:mcMzmymmugvdinghom health services payable under Medicare, However. to the
oxtent thata less poli Medi mmpv‘ummd&enpomxefmemm

costs has bren conveysd to the :heenfmanq\tolthe hcmmfom\mthlsm\nmbeeffmmm

pmodsbcglnuinganormrau 1, 1997, For mmmnmmﬂhaﬁm&fwmw ris
u";aptohavembmuswdu ofm reimbursement &5 of August §, 1997, Fmadmmmﬂvcmp;:g,
mmwﬂ!bammedform purpese of applying this PM.

Contact person for this Program Memorandum is Ed Rees on (410) 786-8974.
This Program Memarandum may be discarded Auguss 31, 1998,
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Exuierra__213.
WA VisitingNurseService &,

14931983 A LEANMESR IN QUALITY HOME HEALTR CARE FOR Ins YEARS

Samuel Heller
VICE PRESIDENT FOR FINANCT w -

April 28, 1995

Charles R. Booth

Director 0ffice of Hospital Policy
Healthcare Finance Adajinistration
6325 Security Blvd.

Baltimore, Maryland 21207

Dear Mr. Booth:

I am quite pleased to attach a fully exscuted copy of the
settlement agreement between thas Visiting Nurse Service of New
York and the Department of Health and Human Services, Health Care
Financing & Administration. We have retained one original signed
copy for our files.

I look forward to working with you in the future.

©¢: Carcl Raphael (w/o copy)
-Charles Blum (w/o )
Marva King, Blue Cross Wisconsin

3 PENN FLAZA ~v NEW YORK. NY 100011358 < (318) $36-~-7800 00395
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SETTLEMENT AGREEMENT

This scttlement Agreement ("Agreement) is entered into on é/v( 1979857
between the Department of Health and Human Services Health Financing
Administration ("HCFA") and the Visiting Nurse Serviee of New York Home Care
("VNS") and its affiliates and subsidiaries.

WHEREAS, Bive Cross & Blue Shield United of Wisconsin ("Biue Cross") acts as
an agent for HCFA in administering Part A of the Medijcare Program;

WHEREAS, Blue Cyoss, in their role as an agent for HCFA, has undertaken a
review of VNS Medicare cost reports filed for fiscal years ended 12/31/88, 12/31/89,
12/3150, 12/31/91 and 12/31/92 and Medicare data submitted for fiscal year ended
12/31/93 and has determined that VNS has been overpaid by the Medicare Program for
these years due to inclusion in its calculation of Medicare cost the cost of certain bgme
healdtlh aide visits reimbursed by other programs that are uslike those reimbursed by
Medicare; '

12/31788, 12/31/89, 12/31/90, 123 i2d12/31/93 has determined that the
inclusion in its cost report of the home b de visity questioned by Blue Cross were
completely appropriate and consistent with existing A rules, policies and cost
reporting instructions; and

WHEREAS, VNS zpon its ref fﬁzuﬂn@m&ﬂdﬂn&aﬁa&aﬁd

WHEREAS, the parties desire to resolve the matter concerning the inclusion of
home health aide non-Medicare visits,

NOW THEREFORE, the parties agree as follows:

1. Biue Cross will utilize 2 5.5 hour average non-Medicare visit length for home
health aides for adjusting VNS cost reports for fiscal years ended 12/31/88, 12/31/89,
12/31/90, 123191, 12/31/92 and 12/31/93. The amounts due for these six years regarding
this issue are stated on the attached schedule. These amounts represent full and final
settlement of this issue for these six years,

2. VNS will repay the Medicare Program the amounts set forth in Schedule A to
this Agreement, in accordance with the schedule for repayment set forth therein. -

3. VNS agrees ot to appeal or in any way contest the use of the 5.5 average .
son-Medicare hours for home health 2ides as described in paragraph 1 above.

00396
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4. In any future cost report years, and, until such time as HCFA. promulgates a
rule, through notice and comment rulemaking, setting forth a policy reganding inclusion
of home health aide hours, Blue Cross will utilize the Jesser of VNS's actual average
non-Medicare home health aide visit length or VNS's actual Medicare home health aide
visit length plus 1.63 hour per visit as the average non-Medicare bome health aide visit
length in settlement of VNS's Medicare cost reports; provided, however, that the
methodology described in this paragraph shall not apply to any future cost report years
remaining unsettled at such time where another provider {or providers) appeals the claim
wmade against it by Blue Cross and/or HCFA that it has been overpaid in the same
manner as it was alieged that VNS was, and the claim is rejected in favor of the
provider(s), or a ruling is made in favor of the provider(s) by the Health Care Finance
Administration (HCFA) or & court of final jurisdiction.

5. The parties agree that this Agreement involves a resolution of a disputed issue.
‘The parties agree that sothing in this Agreement shall be construed as an sdmission of
liability or wrongdoiag on the part of VNS, but has instead been entered into solely to
avoid the expense and uncertainty of farther controversy.

6. Ihcpamsagzeetha&eyhmwtud:hﬂlnot,mmeemnxpemﬁhle
mdermmmdmgdmm.dsdm&e&mtﬁmﬁﬁmsof&hwmwuy
third party, and to the extent possible shall not disclose any fact concerning its
negotiation, nor amy of the facts or conditigns snnpnndmg or leading to its execution.

IN WITNESS WHEREOF, cach pirty " & duly authorized representative
has executed tiis Sertlement Agreement ss of the ﬁmu;ttorthabove

By VNS New York: éc_z_/,;“é““g
Signature

wtam Bopheel oo
Name
747 s dast + Chick Gureschu’ fron
Date 7 Title
By Department of Heakth and ‘
Human Services
Health Care Financing Administration W
Signature
Charies K Bog?l
Name
‘/ 7/ 95" Di‘rt(fzﬁL Hl",,‘f’u/ ’f/t;v
Date Title ‘

00397
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VNS HOMECARE PAYMENT PLAN
See attached.schedule and notes for detail of emouits.

RAYMENT DATE - AMOUNT DUR EXPLANATION
04/24/94 $22,585,981 Final settlements for PY 1988
(371,800) thru 1991 offset by FY 1993
(260,937) Jump sum adjustment dated
(286,508) 02/28/94 and reopenings for PY
——— 1990 and FY 1991.
$21,665,736
07/30/94 $19,711,062 Tentative settlement for FY
{4,015,3565) 1992 offget by smounts already
{227,952) collected and interest charged
baged on amended report which
$15,467,745 wag not used,
09/30/94 $24,196,918 Lump sum adjustment for FY
(1,906,000) 1993 issued prior to 04/30Y9¢
o ———— s e with net amount payable in 3
szz,zsa,g,'(s/ equal installments and non
Vendire ;interest bearing. Represents
$ 7,430,306 iR aide issue amount offset by
-PIF/ adjustment.
10/30/94 $ 7,430,308 Second of 3 installments.
11/730/94 $ 7,430,308 Third of 3 installments.
TOTAL $59,425,399
R T I R RCNCNCETRE

00398
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Notes:

1) We plan to finalize cast reports for both FY 1992 and 1993 in
FY 1995.

2) Current settlement data for FY 1992 would indicate an amount
due the program of $859,535, however, historically 1% of the
providers’ claims are submitted later than one year after the
fiscal year end. Thus, we anticipate this amount will disappear
by the time we reach final settlement of FY 1992’s cost report.

3) Per HCFA Central Office, overpayments determined in relation
to the HH aide issue will not bear penalty interest for late
£iling of cost reports for the years involved. Interest will
accrue, however, at the appropriate rate, if amounts are not paid
within agreed upon time frames.

4) A lump sun adjustment of FY 1994 interim rates will not be
made until the provider‘’s first quarter data is reviewed. Our
review will include an adjustment for the HH aide issue. If the
review results in an overpayment, it will be handled in the
standard manner. If an underpayment, it will be offset against
amounts due on 07/30/94.7.Interim rates will remain at the loWer
rate which began on 3725794’ until first quarter data is reviewed.

5) The provider’s FY 1993 cost .report will be reviewed for
adjustments other than the HH aide’issue. Any resulting .
underpayments will be offset against the amounts due on 07/30/54.,
If the review results in an overpayment, it will be handled.in
the standard manner as a tentative settlement.

00399
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HOTES TO VNS HOMECARES

G
@muqh 1993 is ag follows:

ross amount of the home hemlth aide adjustment for FY 1988

{23,056,065) FY 1988~1991
(19,711,062) FY 1992
(24,196,918} FY 1993

(66,064,045)

our calculations yield a figure slightly below the figure satitﬁad
upon in our negotistions. )

@ Amounts due for FY 1986-1991 have been corrected for .an error
in the initial split of adjustments for the home health aide ;
issue and all other adjustments. We will issue a revised demand
letter with the same due date.

©)

®
6]

PIR Underpayments for 1993 and 1994
=1992 PSER data as of 12/31/93 results in an overpayment of

$8595,535.

-1993 figures refldétian interim rate adjustment of $371} 800
made on 2/28/94 which ve-used ag an offset sgainst amounts
due for FY 1988-1991 in our demand letter dated 3/25/94.

We typicaily reduce payments by an estimated audit effect.
We’ve shown an additional amowmt due the provider of
$1,906,000 from changing that reduction for auwdit findings
from 3% to approximately 1.5% based on the latest finalized
cost report excluding the home health aide issue.

~19947s interim payment is based on 1993 data, which is the
mOst current data we have at this time. Applying the impact
of the home health aide adjustment at this point results in
the overpayment shown of $2,444,000. When we receive data
:;:i the first quarter, we will adjust the interim rate
again.

-Per instructions from HCFA Central Office, we are refunding
the interest charged.

-reopenings on the issues outstanding result in the positive
adjustments shown. Supporting workpapers have been given to
VNS. ' .

The collection wade on the revised cost report for FY 1992
ch was not ultimately recognized has been offset against the

amount currently due.

sl
00400
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SETTLEMENT AGREEMENT BETWEEN NYCHHC and HCFA

This Agreement is made as of September 20, 1996 at New, York, New York, and
Baltimors, MD, respectively, by and berween the New York City Health and Hospitals
Corporation (NYCHHC), which provides services to Medicare bereficiaries pursuant to the
provisions of Title XVIXI of the Social Security Act, 42 U.S.C, 1395 gt seq., and the Health Care
Financing Adminisfation (HCFA), the agency within the Departmeat of Health and Human '
Servicas which adxmnsters the Medicare program.

WHEREAS, NYCHHC has appealed to the Provider Reimbursement Review Board
(PRRB) for review of the amount of Medicare reimbursement determined by the HCFA to be
payable to NYCHHC for services fismished by NYCHHC providers to’ Medicare beneficiaries for
fiscal years ending Josik 30, 1983, through Junc 30, 1983; and

WHEREAS, NYCHHC and HCFA presently desire to resolve this controversy (20d
reimbursement issues for subsequent fiscal years to the extent herein provided) in a fair 2nd
equitable manner that is acccpgab!e to both parties;

NOW THEREFORE, in consideration of the mutual promises and covenauts contained
berein, NYCHHC and HCFA hereby agree as follows:

1. ECFA\V:J] payto NYCHEC the amount of $82,422 777 for-outpatient 2nd
51,513,454 for i mpabeo: infull smfzctmn of all clafms toM‘edlczre reimbursement for fiscalo-
years eading June 30, 1983, through June 30, 1993, for & inpatient and outpatient bad debts which
were incurred by NYCHHC diring suck periods and which svere attributable to Part A and Part B
Medicare deductible and coinsurance amounts uncollected from Medicare patients.

¢ {”"““‘“‘T }
i UCT-ZB% ‘ Page 1

MEDKCARE “A" REBSBURSEMENT
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()  Payment for outpatient bad debts, for cach fiscal year, is the lesser of (i) the
aggregate outpatient bad debts claimed by NYCHHC, and (5) the sum of the ZHowaGilculated
by mﬂuplymgmmmm share hospital (DSH) percentage as filed on
NYCHHC' June 30, 1994 cost reposts by the provider-specific coinsurance and deductible
amount set forth in the latest available PS&RRepoTt-s_f;r that fiscal year. The DSH percentages
will be recalculated on final settiement and the outpatient bad debt settlemeat will be adjusted

accordingly.

()  For cost report periods beginning after June 30, 1993 for which a DSH
gmmkalwmdmdlppﬁd.thesmmemodohgydmibdigmhl(z)shﬂbemd
to calculate NYCHHC's reimbursable outpatient bad debt, except that the DSH percent shall be .
the percent applicable to each such period and the amounts set forth in.the PS&R Reporesand
amounts claimed shall be the amounts applicable to each period. For each such period, NYCHHC
hereby waives its right to seek reimbursement for reimbursable outpatient bad debt under a
different metiodology than that specified herein.

2. '(8) HCFA will pay to NYCHHC the amount of $6,772,138 in fisll satisfaction
of all claims mhhﬁm!ﬁmburmofﬁsulywﬂ’m” 1986 through June 30, 1993 for
cost associated with provider-based physicians in NYCHHC hospmls electing the "Teaching
Amendment” under 42 U.S.C. 1395x(b)X(7). ’

(b)??.Foradxeost—repomspmdbegxmmgmeJuusolm 3
——

® Ammd&ymoofmwthreewﬂlbetmlmedmalwhmg
NYCHHC's provider-based physician reimbursemest for hospitals electing the reimbursemeat
provided for under the *Teaching Amendment.” .

Page 2
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Seurba b

@  Whers NYCHHC reccives such reimbnrsen,
eowmmmcmmbmmﬂemmmww
utilization of azty other visit to day catio unless applicable provisions of law and regulation are

3,  ECFAwl pay to NYCHHC the amount of 7,959,317 in fullsatisaction of all
clams to Meficare direct medical educaion reémbursesaent for fscal years June 30, 1990 wrough
| Tume30, 198X s;{,"?m ¢/%er sep 00
——— Gt
-As Jog 25 Medicare reimbursement fisr direct medical education is based vpon
b&ymm:&ﬁmm‘m&m”wr&uw’mh&w@
be utifized and NYCHEC hereby waives itsright to Sl appesls challenging such base year per.
resident amounts, .

4. ° HCFAwill pay to NYCHEC the smount of $18.332,314 in Rill satisfiction of all
claims to Medicare reimbursement for fiscal years Juze 30, 1983 through June 30, 1992 for |

S mAﬂmumcum«summmmaMmof
mghmmmmmﬁrmwmmmm 1983 through Tune 38, -
1 *_1992 for all remaining issses before the PRREB with the fisllowing exceptions relsting to fiscal year
ending Fune 30, 1992 (s flled March 18, 1996):

«  Wosking eapital interest (Issue 27)
- Capital ixterest (Tswue 24)
- Peasion cost (Jssue 18)

Page3
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6. HICFA will not issue revised Notices of Program Retmbursement for fiscal years
eading June 30, 1933, through June 30, 1992, and shall not recoup payments made, or to be made
pursuant to this Agr t, for such period. NYCHEC wilt bave fio right 6F appeal,
administrative or judicial, with respect to the amount of payment made by HCFA pursuant hereto,
or any other matter covered by this Agreement, except as provided ihrmgrzphﬁfgﬁe el

7. NYCHHC will withdraw all individuat and group PRRB appeals with respect to all
issues of Medicare reimbursement for fiscal years ending June 30, 1983, through June 30, 1992
with the exceptions specified in paragraph 5. NYCHHC will execute and transmit to the PRRB a.
letter withdeawing these issues for such fiscal years upon the execution of this Agreement. -
NYCHEC will not file 2 civil action to recovar amounts in excass of the paymant made pursuant
to this agreement,

8. Withrespect to the $130,000,000 payment provided for in this Agreement, which
shall be made within 45 days of its execution, and any other matters covered by this Agreement,
NYCHHC may make & claim or bring 2 action oly for the purpose of enforcing this Agreemant.

9. Exceptasprovided in Paiagraph 8 of this Agreement, NYCHHC ouay cite and rely
on this Agrestnent coly in & court or administrative action nitiated against NYCHHC or say of its
providers in whole 7 in part to recotp any portion of the $130,000,000 payment made to___ 2
NYCHHC pursuant to this Agreement, and NYCHHC will not otherwise refer to or rely upon

" this Agreement or the tesms of this Agreement in any conrt of sdministrative action.

Page4
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10.  NYCHHC will not disclose the awputiou or terms of this Agreement, except to its
third-party payors and their duly suthorized agents and ing frm{s) in connection with
audit and/or certification of NYCHHC's financial records and reporfs, and ta its counsel or 2s
sequired by law. ’ ’ ’

o

L This Agreement shall have no effect on the aniount of Medicare reimbursement
payabls to NYCHHEC for'cost reporting periods ending prior to June 30, 1983, or subsequent to
June 30, 1992, except as stated in ng'aphs_l(‘b) and 2(b). The matters covered by this
Ag'eemem_mymtbecomd«-ed‘ pm?dmbyaéypm&nforanypuxposewhmomn Specific
agresments documented in Paragraphe .2, ‘and 3 will be void in the event of 3 change in
ownership or management ’&angemmy&fﬁtymbytﬁsmm

. ».._% g

12.  Theadmisistrative resolution reflected herein is agreed to solely for the purpose of
settling the matters af issue between the pacties. The parties agree that na costs claimed by
NYCEHC are desmed to be unallowable as 2 result of this Agreement. This Agreement does not
constitute and shall not be construed as an admission by either NYCHEC or HCFA of any lack of
mﬂtitinﬁemspmﬁveposiﬁonstakeubythep&tﬁabcfomthc?knoroﬂ‘:crw‘isconzhc clairos
of NYCHHC fog reimbarsement. ‘ ‘

13 TheRiministative reoluion reflacted herein does ot prevent NYCHEC fom
receiving future benefit of national policy decisions suck as those regarding Medicaid eligible
days, Medicare “disproportionate share® payment, or PPS outlier paywments.

Page$
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Agreed and Accepted Forz

NEW YORK HEALTH AND

HOSPITALS CORPORATION
Date: _iiz_#%_ By &a&&&/—

Senior Vice-President

HEALTH CAREBINANCING
ADMINISTRATION

CHgnttF

Date: __%/15/9¢ . By __CharlesR Booth
’ Director, Hospita Policy

Page7
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SETTLEMENT AGREEMENT BETWEEN

DEPARTMENT OF HEALTH SERVICES
COUNTY OF LOS ANGELES

AND
HEALTH CARE FINANCING ADMINISTRATION

This agreemert is made as of Mach 21, 1997, at Los Angeles, California and Bahimore,
Maryland respectively, by and between the Depsrrment of Health Semea. County of Los
Angeles (LA County), which, through hospitals it perates, provides servicas to Medicare
bewﬁmnsptxmm:hepmwnmofﬁﬂ:mx&wmsmmg
42U.S.C. 139521 seq., and the Health Care Finanting Admivistration (HCFA), the agency within
the Department of Health and Human Services which sdministers the Medicare program.

WHEREAS, LA County has appealed to the Provider Retmbursement Review Board
{(PRRB) for review of the amount of Medicare reimbursement determined by HCFA to be payable
toLACcmtyhrmcasﬁxmﬂ:edbyLACaﬂyhthoMcmbmzﬁmmsForﬁsal
years eading June 30, 1981, through June 30, 1993; sod

WHEREAS, Mmmyhupmdmbemmﬁswmmeﬁny Blue Cross of
California (Blue Cross) requests for review of the amount of Medicare reimbursement determined
by HCFA o be payable to LA Counry for services firmished by LA County hospitals to Medicare
beasficiaries for fiscal years ending June 30, 1981, through Jone 30, 1993; and ‘

WHEREAS, the issues referenced Below may be found in Attachment D of the
January 9, 1997, letter from Reginald S, Nakaoka to Chuck Bootly and

WHHEA&L&CW@RCFAMé&mmmmM&:(ﬁ
reimbursement issues for subsequent fiscal years to the extent herein pravided) in a fiir and
equitable manner that is acceptable 1o both parties;

NOW, THEREFORE, in considerstion of the mutual promises and covenarrs contained
herein, LA County and HCFA agres 25 follows:

: 1. LA County will cease 1o sppeal, sither to Blue Cross or the PRRE, for fiscal years
ending Juse 30, 1990 through June 30, 1993, for reimbwirsement for the issue labeled
“ASC/QUTPATIENT RADIOLOGY/OTHER DIAGNOSTIC™.

Pagel
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2 LA County will cease to appeal, either 10 Blue Cross or the PRRB, for fiscal years
ending June 30, lSB‘Iand Fune 30 1988, for reimbursement for the issues Libeled “INTIERNS
AND RESIDENTS IME COUNT”.

3, LA County will cease to appeal, ¢ither to Bhue Cross or the PRRB, for fiscal years
ending June 30, 1987 through June 30, 1993 for reimbursement for the issue labeled “BAD
DEBTS". Further, LA County will make no claim for Medicare bad debts elther to Blue Cross
or the PRRB for any fiscal year from June 30, 1994 through June 30, 1997, Except for payment
under this agresment, Biue Cross will make no payment for bad debts for pedods prior to
July 1, 1997,

4, LA County will cesse to appeal, either to Blue Cross or the PRREB, for the fiscal
year ending June 30, 1991, for ceimbursement for the issue labeled “OUTPATIENT CLINIC
VISITS™.

5. LACounty will cease to appesi, either to Blue Cross or the PRRB, for fiscal years
ending June 30, 1991 through June 30, 1993, for reimbursement for the issue labeled
“PROVIDER STATISTICAL AND REIMBURSEMENT (PS&R) REPORT".

6. LA Countywill cease to appeal, either 1o Biue Cross or the PRRB, for fiscal years
ending June 30, 1981 through June 30, 1993, for reimbursement for the issue labeled
*RELATIVE VALUE UNITS".

7. LA Countyagrees to withdraw any and ofl individual and/or group appeals
pending <ither with Blue Cross or the PREB regarding the issues and fiscal years described in
paragraphs 1 through 6 sbove within sbdy (60) days from the date of this agreement. LA County
will pot file  givil action to recover amounts in addition to the payment made pursuant to this
agreement for any of the issues and fiscal years described in paragraphs 1 through 6 above.

8. . HCFA will pay LA County SRy one million ($51,000,000.00) dollars within 30
dxys of the date of this agreement. Neither HCFA nor Bhue Cross will issue revised Notices of
Program Reimbursemext for payments made pursuant to this agreement. This agreement

a compreheasive resolution of the panies’ disputes with respect 1o the amount of
paymmtmdebyHCFAforanyof&cmmdﬁmlw:sdmbedmpmgmphswnrough6
zbove. Regarding those issues, LA County may make a claim or bring an action only for the
purpose of enforcing this agreement.

9. LA County and HCFA agree not to disclose the terms of this Agreement unless
compelled to do so by a court of law or administrative tribunal with appropriate jurisdiction. The
parties further agree not to refer to or rely upon this agreement or the teams of this Agreement in
any court or administrative action except as necessary to eaforce this agreement.

Page2
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10.  This Agreement shall have no effect on the of Medicare reimt
payable to LA County for Issucs not covered by this agreement or for issues covered by this
agreernents for years not covered by this Agresmert. The administrative resolution reflected
herein is agreed to solely for the purpose of settling the above matters bétween the panies. This
Agreement does sot constitute and shall not be construed as an admission by either LA County or
HCFA of any lack of mexit in the respective positions taken by the parties before the PRRB or
otherwise on the claims of LA Céunty for reéimbursenient. The sdministrative resolution reflected
herein is agreed to solely for the purpose of settling the matters at issue between the parties.

m o mepazﬁesagmethatmthewentthatthemménnmstmponfon period
subject to thxsagmem@txsnmryta set limits or rates applicable to sny latec fiscal year(s)

{ie, v onorafer Tuly §, | the parties will regotiate in good faith an
appropriate adjustment to reflect the additional costs recognized through this settlement.

FOR LOS ANGELES C FOR HEALTH CARE FINANCING ADM,
Clp il AT
Mtxkfmne Charies R Booth
Director of Health Services Acting Deguty Director
Buraau of Polley Development
3 [ 3/i/a
Date Date
Principal Deputy County Counsel
Office of the County Counse!
N/
Date” 7

Page 3
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3 -
- <" Room SO0 East Kigh Rise
6325 Security Bowtevarg
Baltimore. MO 21207

30 19 94

BOTE TO_MAURICE HARTMAN
Re: Howard University Settlement Agreement--ACTION

T have attached a signed copy of the Settlement Agreement
entered into batween HCFA and Howard University (HU) under the
auspices of the Department of Justice!

In section 4, the Agreement states that HU’s "first payment
is due within 60 days of written notice to HU of DoJ approval of
this Agreement.® In addition, in section 5, it states that
YHCFA, .r its fiscal intermediary, will provide HU with a-
consolidated final Notice of Program Reimbursement (NPR) for all
cost years covered by this Agreement within 60 days of written
notice to HU of DoJ approval of this Agreement.®*

The Departpent of Justice has informed us that HCFA should
implenent the settlement. HCFA should provide the written notice
to HU to trigger the above events. . .

I would like to review the consoljdated NPR described in
section S of the Agreement before it is issued. I suggest that
your staff consult with Linda Ruiz’ staff regarding the content
of the consolidated NPR. I am also available for assistance.

Tom Stuber
Attachment
cc: Darrel Grinstead

Dave Butler
Linda Ruiz
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SETTLEMENT AGREENENT

(1} This Settlement Agreement is entered fato by Howard
University (HU) and the Haalth Care Financing Adminictration
{HCFA) in order to settle all Nedicare 7‘ t 1

bstwean HU and HCFA respecting cost years 1983 through {fand
including) 1991; and for determining the conputstion of HU's
graduate modical education (GME) per resident amount (PRA) for
HUte CME base yoar of 1985, aw defined under 42 U.8.C.

§ 1395ww(b) and 42 CFR § 413.86.

Backaround
(2) The Madicare fisozl intermediary for HU made its tentative

deternination oi HU's base year PRA, as well ax tentative cost
report audit determinations showing a net overpayment for the
nine cost periods “eing reviewed. The existence and amount of
any such overpaynent is disputed between the parties.
Discussions hetween HU and HCFA nade clear that it is to the
benef{t of both HU and HCFA for all reimbursement issues in
dispute between HU and HCFA to be resolved as quickly as )
possible, fully and finally, for the 1983 through 1991 cost
years. The following states the parties' agreed resclution of
these watters.

The Alleged Overpayments
(3} HU and HCFA agrees that, tor purposes of this settlement,

neither concedes that the other's audit position is correct,
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EXCEPT that HU and HCFA agree that the GME base year FRA
deternination described in the naxt section (GME Base -Year PRA
Determination) shall apply, as appropriate, for all affected cost
xferiod_s. past and future, including those covered by this

"settlement Agreement.

{4) NOTWITHSTANDING aisputing each other's audit position, KU
and HCFA agree to compromise and settle these tentatively
determined, alleged overpayments, subject to the approval of this
settlement by‘the U.8. Department of Justice (DoT), in
consideration of the payment of $10,000,000.00 by HU, toc be pald
pursuant to the attached Schedule of Payments in fifteen (15)
annual installments. Such payments shall be made without
intarest. The first payment is 'due.vithin 60 days of written
notice to HU of DoJ approval of this Agreement; installment
paynents, following the initial payment, are due on or before the

end of HU's fiscal year, i.e. June 3.th.

{5} In consideration of thie compromise and settlement, HU and
HCFA also agrea, upor DoJ app. sval or the settleament, ;imt ALL
Medicare reimbursement isstes and determinations for HU's 1983
through 1991 Medicare cost years are fully and €inally resolved.
Accordingly, HCFA, or its fiscal intermediary, will provide HU
with a consolidated final Notice of Program Reimbursement (NPR}
for all tha cost years covered by this Agreement within 60 days
of vritten notice to KU of DoJ approval of this Agreement. Such
coneclidated NPR will reflect, in the aggregate, the liability of

-2
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HU to HCFA for the amount specified in this Agreement (i.@.,
$10,000,000 without interast), In consideration-of HCFA's
issuing this consolidated NPR, BU agraes that HCFA may, in aceord
with madicare law and requhéicm, imope‘ts any of the cost yanrs
coverad by ‘this agreement, if thera is a change in lav that
regquires HOPA o restate the spplicsble nusbers for purposes of
sppiication to, or determinstion of paykents for, a ¢ cost
periéd.. R ..‘ ¢ the reinber t for the cont years covered by
this ayreament shall not be affasted by any such reopening.

{5-a} Given the uncertainty sbout the proper GME reimbursement
for HY, on May 20, 1987, HU's in“srmediary reopened the 1582 cost
report for GME. In light of the earlier compromise and
settlenent of ‘this cost year and this Settlemsnt Agreement, HU
and BCFA agree that the NPR issued March 1S, 1989 respecting the
1982 cost period shall also constitute the final NPR with respect
to GME for the 1982 cost period. It is further understood that
this agresment mot to meke adjustments for GHE for the 1982 cost
pericd following the 1987 notice of reopening, as well ps the
Harch 185, 198% revised NPR, are nit subject te appeal of “Turther
reopening. '

The GNE Base Year RFRA Determination
{6} The intermediary has tentatively determined the GME base

year PR for HU. RU obiocted to the compubation and med with
HCFA and the intermedisry to address KU's cbjections. The
intermediary agreed to include in the calculation of the FRA:

g

[
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{1) certain physician costs that were cuitted due to certain
clerical errors: (2) S0% of medical school library costs; (3}
costs for £ive HU legal staff for which thers was documentation;
and (4} physician support costs for, nnivcrsity—b;sed departments
by applying the bospital-based department ratio (25%) for such

soste.

(7] The methodologies in the immediately preceding paragraph and
the reimbursement results created by applying them are agreed to.
The rescliution of these four fasuse fuily and finally rescives
all divputes ralating to detwrminstion of the GKE base year PRA
for RU. The resulting PRA for the °98%5 hase yesr is $79,051.89.
HU agrass not to appeal or further dispute any SHE base year
issues, including the calculstion of the PRA, either for the GME
hase year or for any future yeav that may be affected by this
determination. This Settlement Agreement, however, does not
affect any rights HU may have in disputing other xeqicare

oo t i in futurs cost periods (i,e., from and
including the 1992 cost year) that may arisa.

(8} In eum, in considerstion of these changes in computation, KU
agrees: (1) that it will net appeal the PRA set forth abovae; (2)
that this revised rate shall ba applied, as appropriate,
inciuding all inflation and other agjustwents thersto
contemplated by HCFA's GME regulations or the Medicare statute,
for ALL cost periods; whether past, present, or ftitura; and (3)
that this PRA determination is final and binding batween the

g
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parties respecting all such years, including the 1883 through

1991 cost years specifically covered by this Agreement.

t J of _Sef t

(9) Upon DoJ approval of this compromise and mettlement: (1)
ALL Medicare refmbursemsnt issues and determinations respecting
HU for the 1983 through 1991 cost years‘ are fully and finally

- resolved and not subject to any form of recpening, irrespective
of any events {(including litigation, but 'axcmdinq statutory
changes) that opay apply to other Medicare providers not party to
this agreemant; (2} ALL GME base ysoar reimbursement and GME basge
year PRA jssues respecting HU are fully and firially resolved for
ALL cost years and not subject to any form of reopening,
irtespgctive of ‘any events (including litigation, but excluding
statutory changes and all inflation and other adjustments to the
PRA contemplated by HCFA's GME regulations ‘or the mdie.‘;a.re
statate} that may apply to other Medicsre providers not a party
to this agreement; and (1} the audited allowable capital related
costs respecting HU are final and binding for the cost years that
are subject to this Agreement,

(10} This Agreement shell be binding upon HCFA's agents and
contractors, including, without liqitation, its Medicare fiscal

intermediaries and carriers. This Agr L may be ded anly

by a writing executed by both parties

~5e
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(11) EXCEPT AS DESCRIBED HEREIN, HU and HCPA retain all rights
to dispute any Medicare reiwbursenment issues for. future cost
perlods (i.e., from and including the 1982 cost year), including
for example, the application and amount of the base year hospital
specific é'apiul ¥Yate to such future periods and Allied Health

Sciences Programs.

Ah«we )Zgow"ﬁ 12 —/- 74
Bernard X. Ja;rvﬁ DATE
.Interim Vice dent for

Businees and Piscal Affairs
Howard University

o nfufsy

‘Bruce €. Viadeck, AdBinistratar 1DATE
Health Care Financing Administration
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.SCHEDULE OF PAYHENTS

The following Schedule of Payments applies to the Settlement
Agresnent between Howard University and the Health Care Financing
Adninistration regarding Medicare cost years 1983 through 1991.
Such paymaents shall be made vithout intsrest.

XERR ANNUAL PAYMENT
Y $500,000
2 $1,000,000
a $500,000
& $1,000,000
5 $500,000
6 $1,000,000
7 $500,000
8 §1,000,000
N $560,000
10 $500,000
1% $500,000
2 $500,000
13 $500,000
14 $500,000
15 $1,000,000
TOTAL $10,000,000

VROTTTTEBMAGTRS D02

e
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HCFA
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Overpayment
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-
& GAO
S——_ oy iy ¥ FaEab Ry
United States General Accounting Offica Office of Special Investigations
Washington, D.C. 20548

B-284138

February 25, 2000

‘The Honorable Susan M. Collins
Chahman

Quh ittee on I oot
Commktee on Governmentat Affairs
United States Senate

Dear Madam Chairman:

The depletion of the Medicare Trust Fund has been the subject of
signiﬁcant scmtjny inrecent years. As we have reported previousty,
fi and abust have raised cancerns about program
vulnerabilities.! The Depanment of Health and Human Services’ (HHS)
Health Care Finmctng Administration (HCFA), which administers the

ep g 10 ensure that debts owed the program—
generally caused by overpayments to providers—are patd. Historically,
rather than collect the entire debt, however, HCFA often enters into
settlement agy withp ders and pls less than the full amount
owed,

This report responds to your May 7, 1999, request and discussions with
your office that we examine the application of the Federal Claims
Collection Act® to HCFA's ssttlement of overpayment matters with
providers and develop case studles of settlements that may have been
improper. We also attempted to obtain HCFA's response ta key questions
about the act and specific settlements

* See Medicare: HCFA Faces. Challenges to Frepace for the 2ist Centy
{GAO/T-HEH$-98-85, Jan. zs,wb d

*31US.C.§3711 {1994 & Supp. 1T 1997).
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Results in Brief

HCFA provided us with copies of 86 fl Med
overpayment settlements that it negotmedfmm 1991 through]uly 1, 1899,
in which the overpayment exceeded $180,000. We found nothing lmproper
lné;:setdememof%oﬂheﬁmm Wediddecem\tfw however, that

H
thxee!nrgstmatws. which constituted GSpercentofaBMedimm
overpayment settlements since 1981 for which HCFA provided us records.’
Ini these settlements, HCFA agreed to acoept $120 million for debts
exceeding $332 million (about 36 percent of the totel principal).
Appendixes I, i, snd IlIl discuss these three settiements and the
clrcumstances susrounding them in more detadl.

As to these thres matters, HCFA should have obtainad clarification from
those charged with implementing the Federal Claims Coliection Act,
including the Departaent of Justice and/or GAO, before unilaterally
choosing not 15-0btain approval from Justice of the aetﬂemenm Such
clarification should have been sought £ HCFAs own

required any comproinise of a clalm aver $100,000 ta be approved by

d that if he did, the “deals would goup in
smoke'uﬂhemwmﬂmsaﬁmnmwmnmmmebestmmof
the

governmnent. Moreover, only a few months beforebegnningdiscusslons
Mlhthepmvldermd\en:stunhese"‘ Justice rejected a
HCFA proposal to settle a simil: gt matter. {See app. IV)

Although HCFA chose not to seek a clarification or actual approval from
Justice, it is not entirely clear that the Federa! Claims Collection Act
amaﬂyreqdredﬁsﬂwapmeTheFMChkmCo&cdm

o the act, govern the issue. Those
shndardsrequim]mﬁce n.pptuvxlonlywhman ‘appropriate agency
official” has d claim is owed. Thereis
some doubt whether HCFAs ﬂscal intermediaries, who determine the
overpayment amounts, are appmpﬂmagmcyoﬁidﬂs within the
meening of the standerds, ‘we believe the
pmdaﬂwusefor“CFAm?anoﬂawedw«ﬂdmbemwmk

*HCFA was unabl tth thi
BoTIe INSRANCES.
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specific clarification from Justice and/or GAO as to thelr viewson the
matter.

Ccnmﬂngthaspedﬂs surrgunding the three setﬂemems. HCFA appears

by
regulaunn, since evldencem.m ﬁsatthepmvldmwereaﬂablem pay
the entire overpaymont amount, that HCFA wauld have prevailed if the
matters were litigated, and that the amount of recovery would have
nmededmecoaofmuscﬁnguchofmmmﬂmnﬂ}tmdo}hrdeb&m
addition, the agr d several ¢ The
terms of two of the sen!emmtagmwmnspemﬁtﬁxm
reimbursement for costs for which ﬂwy would not otherwise be entltled.
HCEA also watved interest and 1 in il for one
of the agreements, despite comrary dl.rect!ons in its internal glﬂdance
Further, HCFA officlals acted impruds g these
Wmmwﬁhomﬁmbeneﬁtdkgnlmse!. Flnany our investigation
revealed that former HCFA Administrator Bruce Viadeck had directed
subordinates to seftle these matters. More importantiy, his participation in
the largest of these settlements raised conflict-of-Interest concerns, which
we could not resulve glven his refusal to meet with us,

Background

Overview of Medicare
Payment System and
Recovery of Overpayments
From Providers

The S y of HHS ad| the Med prog ’Pursuantmthe
Soctal Securhty Act, the S y is d to perlod; the
amoumthatahmﬂdbapaidweechpmddaformsamesmﬂerme
program and to pay each p the or ry cost for
mmmmmthm”mmman
(bmnmhsomnum $The S 'y has deleg;

h toad the } to HCRA,

TRUSC 31385100 (9 & T 18%7), See 42 US.C. §1395x(y) for the delinition of
. G Supg. I 1857). §1395x(y) for:

Tage3 3
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To carry out the dates of the Soctal S Act,) provid:
that meet Medicars certification standards are required to entera p
ageememwl(hHCFAmdpmvideHCFAwlﬂamnualcmrepomﬂmt
Medicare p forﬂxeptevlmlsyw‘l’isul
mtermediarles ‘who are HCFA per for
coveredsemoesonmlnteﬁmbuiamuepaymemuebasedonan
estimated cost basis using the provider's previous year's cost report for
covered services with any appropriate adjustments.’ Retroactive
adjusummmenmadebasedanﬁwprwmersmlco&reponfor
the year.” Providers must
proper payment under the program.® Based upon a twiewoftheannunl
costrepoﬂ.ﬂxeﬂsoﬂlnﬁermedhﬂulssuelNoﬂceomegmn
{NPR) to each provider that sets forth the Medicere
b and the exp llowed and disallowed for the year.) The
d b debts owed by the provider to

of pr
the United States.®

TGCFR §413640) and (9.

S42CFRS 41354(e) (1998). Whenap th o
terim \p thy P 42C.ER,
$413.64(c).

7Id. §5405.1801); 413.20; 413.24.

31d.§ 413.20(a), (d).

*1d.§405.1803.

Provider Reimbursement Masual, Pact 1§ 2409 (Ot 1905), Madicare
u-mm:.mwm.hymu (%ammm IMIW

Page & GAD/GST-00-4 HCFA's Imgroper Medicare Settlements
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The of th owed 28 reflected in the NPR is final and
Mmmmwwmmmu@w
the pravider appeals the fiscal tothe Provider

elmbursernent Review Boand (FRRB), wbtchisanadmmwaﬂvewmunal
within HHS.™ After holding 2 hearing, the PRRB makes a decision that is
final unless the HCFA Administrator reve:ses.afﬂms or modifies it wizhin
€0 days after the provider is notified of the decis!
judtdalreﬂewothamumdueaﬁarracexpmfadac{sionfmmthe
PRRB.*

Th £ dly two ways inwhich rep due HCFA can be made,
The provider may refund the amount of the overpayment to HCPA, or
HCFAmayofﬁetthcmomyowedfrompaymmtsmhemndemthe

§ der, Those meth pp dless of whether the provider
appeals.”

42 CFR. §1607. Provio 180 days to file an appeal with the PREB, 12 U.5.C.

§ 139500(s). )

#42US.C. §139500(0 (5.

pencing, RUSC. 13850 () 42 CER § 405 THD). Moreovec.acal
fro ap of sppeal ZC.ER. §

Prge? CAGNOSI004 HOFAY Improper Mediears Settlemante



162

»2snss
The Federal Claims TheFedualChlmsf‘;' monm-;fdebu‘ g theUnh,ed
llection ' basic fi k for agency collectt awed to
goegu]aﬂonsACtaRdHCFAs m%mmmuwmofmwmu

Int recovering claims owed the United States arising out of their respective
amwds‘mact;lvesthamaofagmdsauﬂwﬂwmsemor

mise” claims of $100,000 or less.™ If the principal amount of the
debt exceeds $100,000 or involves fraud, h , the settl must be
referred to Justice for approval, unhssthcagcncyhn!bownagency-
spectfic or progr pecific comp

P\nsuanttothelﬁ.ﬁleComptmﬂerGenemloﬁheUmeadSmasandthe
Attomey General" jointly promulgated the Federal Claims Collection
Staadards. Thmsundudsprwﬁeguldmwfedanlagendmon&n

tse of claims, the termination of
agency collsction action, md the referral to GAO and to Justice of certain
claims the United States has against third parties.'

WIUSCSIIL
#31 US.C.§9711{6): 5. Rep, No. 891331, ut 2 (1968).
l'l‘lh-mmdahmdw d nterc [{ toan
uumm&nm 'ocr.ksmuum il
31 U5.C. §§3711() (2), ()(1): 4 CRR § 103.1(%).

Cbctre 0ct 19,1906, the Compe coaoved purssant ) the Genera] Accountiag Act of 1996, Pu;.ll..
0 I
Ro, 104-316, 110 Stat, S626, 383435,
with the Attorney General $1 US.C. §3711(0)(2).

H4CFR ch. 1 (19%).

Page$ 4 HCFAY
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HCFA's regul onthe of Med! overp claims
state, "HCFA refers all claims that exceed $100,000 ot such higher amount
as the Attorney General may from time to thwe prescribe, exclusive of
interest, to the Department of Justice or the General A
Office...."® HCFA's regulations define "¢latm” 23 any debt owed to HCFAM
At HCFA, the autharity to compromise a debt rests with HCPA's Clalras
Collection Officer; unlusadelegadanofauﬁmmyhasmmdtothe
agency L g
Med s R A andthe Colt
ponem’areunpowusdtocompmnisednbuotswomo«!ess%
HCFAs g that the of a debt over $100,000 be
rdmdm]muceﬂmghﬂcmscwalomeemdmomceofcmml
ounsel (0GC).»

42 C.ER. § 101.60} c), 200 HCFA:
HOPA g .wmc«nmmmmsmsm
145 {Oct. 1, 1995) M A Guide).
¥ 42 C.RR. §401.503, Compere £2 CFR. S§4GLID, 405,578 withi CER. pt. 101, HCFAS
Claimy coliection and define “clalm” as. oweed HCFA andd
“debtor™ as anty endity against which: hes »clim, 42 C.ER. § 401.6503. HCFAS

idd% laims define "debbor™
grovider that has been h“ xsmﬂ@m Guide es
“l an amourt owed P Jighil st nd-claim®

! ot d “‘ﬂuhbhqma:l’{g%m

42 CER. 401613 HCFA'S Gisida, § 0306-1-45(A).

SHCEAS Guide, §5 0008-1-20(C}, 0306-1-30(0. 0306-1-45(B}.

M4ZCER.§ 4015014c)
g HCFAS:

e

\ ofl: 10 Justice. HCFA's Guide, §9308-1.20(C).

Page GAONOSI40-4 ICPA'S Juproper Medicars Settiemmits
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The Federal Claims Coll Act does not g a Iesser
ammtmemtprom!seofadaimmualy{ormesnkeoidmlugma
4 by the C

whether to a debt or claim. These regulations
pemmcmpmm&ecfclatmswﬂyifmormomofﬁmioﬁoﬂugmm
exist: {1) the debtor cannot pay the full amount within a reasonable time,
{2) the debitor refuses to pay and the United States s unable to collect the
full amount in legal proceedings, {3) there is real doubt that the United
States can prove iis case in court, or {4) the cost of collecting the claim
does not justify sesking full recovery.™ HCFA' regulations generally mbror
the joint regulations,

Based on theevid % ‘wefomdlhe&iarmatof%sewem
0verview;:-sfwhnproper o e Sprope HCERS setiment f e 96 settle:
Agreements We 1995, 1996, and 1997, blo nseverl
Examined Further, we note that the Federal Claims Collection Act was ot applicable

mathm(STofﬁmmuasMwemsenhdbecamMywemmfmed

to Justice for enft or for rep on of HCFA In
bankrupicy proceedings.
1995 Settlement Witha In September 1991, a flscal ing B home health agency's

Home Health Agency

1989 cost report determined that its averagecostper home health aida visit

was more than 3 times HCPA's published 1930 limit. (See app. 1.} Therafore,

the&ca!mmmed}axymﬂﬁedﬂwlmmeheﬂﬂxmcyo{apmpo&d .
that this home heall

Wsmpmﬂmtv&&mlzmlon&mpmmmwm
average for a Medicare home health aide visit. A subsaquant fnvestigation
bytheinwmedlmymealedﬁmmanyo&hemmdeddmngme
agency's longer patient visitswere actually homemaker services
covered by Medicare, ’!‘beﬂscalmenne&aryalwdemmmedﬂmdw
longer visits were bdng prwided underthe fsdenlly funded Medicaid

the fiscal | luded that
:hehamebeﬁ&agmcywwwowexcmappmdmﬂelymmﬂlmm
which HCFA agreed to accept $67 million in settlement.

SICFRpt 103

Page 10 HCFAY Togs
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In February 1893, HCFA%GGCMMHCFA:MDW ofPaymeut
Policy, Charles Booth, that the fiscal diary’s audit
\wuﬁbelegaﬂympporﬂbh’!umylmmmhakhw's
president, senfor officials, and legal counsel met with Mr. Booth and other
HCFA staff to discuss the disputed matter. No resolution was reached,
however; and the matter remained unresolved.”

However, according to Thomas Ault, the former Director of HCFAs Bureay
of Policy Development, on Novembm- 3. 1993 HCFA Administrator Viadeck
told him that the home health agency's p had hed him on
thepmmmﬂaymuekase!ﬂanmtofﬁdsmnﬁ Mr. Ault said that
Mr, Viadeck wanted the matter “moved alang and settied” but did not want
0 be kept informed hecuuse of Mr. Viadeck's previous relationships in the
same geographic area a5 this home health agency. We learned that
M, Viadeck had set on an Advisary Ci fora h divislon of
this provider immediately bafore he became HCFA Admintstrator. Mr. Ault
d the matter to his subordi Mr. Booth, and told him that
Mrﬂadeckmqmmdthe as aresultof the that
Mr. Viadeck had had with the homs health agency's president.

Mz, BoothmlduszhatMr Aulthadmadenclearmatthzsemememms

" to the home health agency and
M. Vladeck's'fﬂend MnBouthrepoﬂed thatMr. Aultmdhcwere
" and “ fortable” with p ng with the

settlement. He also stated that Mr. Ault was patﬂmhﬂy uncomfortable
because of the Iage size of the overpayment.

*During W, B
Dmmdwu!?ﬂcyndmmmmm anut?nl!ql)evdoymt.
18 currently & Deputy Directoe

Mr.Boothis

u 1993, HCPA prodt v

oy e, s T L s ooy 0

Unitest b4 third this ag: InaHCEA
d-August 1993, HCFA for Vindeck

i cecpreid g
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On February 28, 1994, the fiscal latermediary issued NPRs for cost report

years 1958, 1989, 1980, and 1991, demanding repayment of over
$34.5 milion.” Efforts to settle the matter before then were unsuccessful.

On March 2, 1994, however, the home health agency's attorney argued to
Mr. Booth that the fiscal intermediary’s adjustments were incorrect and
urged him to accept a proposal that would have resulted tn repayment of
approximately $568 million of the estimated $98 million in overpayments.
The same day, the flscal intermediary sent Mr. Booth a lstter by facsimile,
urging that the proposal be rejected since i would establish an impreper
precedent that could increase the overall cost to the Medicare program.
The home health agency's president also called Mr, Viadeck the same day to
maove the matter toward some type of resolution. We learned that by this
time, the home health agency had a fapp

$56 miltion for this matter and ntended to pay no more than this amount to
sertle fts debt. By the following day, M. Viadeck had asked Messrs. Boath
and Ault about the status of the negotiations.

Eigin days later, on March 10, 19984, Mr. Booth negotiated a setflement,
2agreeing to accept approximately $67 million in repayment of the

$98-million debt and parmitting the provider toadda
specified number of hours to its Medicare average for al} futurg years,
agardless of th ber of hours that services were actuslly rendered.
HCFA also permitted the home health agency to repay most of the amount
that exceeded its reserve fund by offsets, permitted repayment of some of
tbedebtlr;kmﬂmnmmdwa!vedzkereqummwpaymmand
pensltfes,

At the provider's request, the sextl was 1o be kept as secret as
possible. A5 a result, since NFRs are publicly available documents, the
fiscal intermediary withdrew its February 28, 1994, NPRs for the 1988-1991
cost report years and lssued pew NPRS to refiect the newly negotiated

1 . 4 thve cattl,

N
wb&fmitwa:mtedonl&prﬂis. 1995.

“The fiscal intermediary had projected the pr Xy 1992 and 1993 bt
had not prepared NPRs, The fiscal P
108 2 Tings, The tona] estimated &
yoar iy
a

322 thehoee
health agency. =

Frge 12 CAOSLO04 HCPAR hwproper Hadicare Settiemants.
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1996 Settlement With a
Hospital

Belweenwsaanﬁ 1493, sﬁscalhﬁamedlaryissued NPRsto a provider

for, among other costs, bad debts
bmﬂmhosplm!hcbedﬂw sppropriate documentation to support
them. {See app. 1) Over the 11.year period, the fiscal intermediary
withheld approximately $155 million fram the hospital's future claims to
recover the overpayments.® The hospital appealed these disallowances to
the PRRB. Pricr to any FRRB hearing, HCFA settled the matter by agreeing
to accept $25 million for the amount of overpayments.

From 1993 to 1995, the hospital scught resolution of some of the
overpayment issues with HCFA officials; but no resolution was reached.

Then sometime between January 19, 1996, and February 16, 1996,
Mr. Vl.udeck met with the chairman of the haspital's Boand of Directors and
dthep g appeals. Until shortly before his 1983

appcinmem. Mr Vlaéeckwasammberofthehospmlsmdof
Directors. Around this time, according to Mr. Booth, Mr. Viadeck instructed
him to settle the hospital's clatms, Mr. Booth characterized his role as *an
expediter” in this and the other two setth that he d for
Mr. Viadeck. .

On April 18, 1996, M. Booth and othea' HCFA oﬁda)s metwikhsenior
‘hospital officials to discuss a p
this perind, Mr. Boothpmvkhdur Wséedcat!\lsreqlm,m&smms
reports every 3 to 4 weeks,

According to Mr. Booth, Mr. Vladeck advised him in late spring 1996 that he
(M. Viadeck) “had to tell the sixth floor something,” referting to the
location of the office of the Secretary of HHS. Kevin Thurm, thea Chief of
Staff to HHS Secretary Donna Shalala and now the HHS Deputy Secretary,
told us that he had instructed Mr. Viadeck to ask shout the hospital's
outstanding disputed claims. That spring, a Member of

<concera to Mr. Thurm that impending budget cuts would force the hospital
10 curtail its services. Mr, Thurm told us he therefore spoke to Mr. Viadeck
on several occastons to determine the status of the situation.

In June Mr. Booth met with senfor hospital and fiscal diary officlals
10 initiate formal negotiations. In Ju.)y 1998, Mr. Viadeck enafled

Mr, Booth, complaining that th 'was taking too long to

*The also withheld &

educationand other m

Page 13 4 HCFAS Improp
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accomplish. Mr. Booth advised Mr. Viadeck that speeding up the settfement
process could cast HCFA an extra $8 million to $10 million. According to
Mr.Booth.Mr.Vlﬂdacksuggeswdmu‘ummmmh;pormtthm
money” and Instrurted him to mover faster. Thls.in.lulyand.\ngustlsss
representatives of the hospital and the fiscal with
mmmmm&m&&mmwwmma;
settlsmeant.

On September 24, 1896, Mr. Booth executed an agreement with the
hospital, the terms of which were to be kept confldential. In the settlement,
the hospital agreed 1o withdraw ail but three of its outstanding PRRB
appeals; and HCFPA agreed to accapt $25 million to seitle HCPAs
claims of approx “3!5§mmiommeagceemen:aho
d the hospital o to bill indef for bad debts without
anydocumznmmmosuppomheseoomAsemnrMmmedmry
omdalmldusﬁmﬂﬂsmadeltunnmquaudlttbehospitalforbaﬂ

P

debts since HCFA had p d to pay thet
docmnmﬂonormppon.”
g0 Y ied the before it was
d. Of the 96 seutl we d, thtﬁwasmeanlymmin
which HCFA bhad fafled to ry o including a copy of
the settlement agreement.

1997 Settlement With a
Hospital

Betweenlss’landlw:&. uﬂscalimemedlaryiswedNPRsmapmvlder

ing its clatmed for had debts and other
casts for lack of documentation. {See app. 111} The hospital appealed the
fiscal intermediary’s decislons to the PREB, Before the PRRB hearings,
H@Aagmedtoaccept&%mﬂﬂminpaynmmfﬁndebtoﬁ?ﬂnﬁlﬁm
in overpayments.®

5 AHCFA officisl who w hen thiy was " " by the

rafucad d tha add:

B7h 1987.
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During the pendency of the the b d 1
budget shortfalls md.inSeptwnberlS’B&a.skedHCFAifkmidm
expeditiously the g PRRB to avert curtail of its
health care services. M. Viadeck—who Immedasear)yas]une 1996 that
the hasp bl wereuusedbym‘bnghkmryofbelng
late, tete, andior & " in its billings—participated with

hospital officials in some meetings at which this matter was discussed and,
in approximately November 1996, instructed Mr. Booth ¢to negotiate 2
settlement™®

In February 1997, Mr. Booth discussed a settlement with the hospital's

Dis of Program Reimb explaining that HCFA would agree to
pay the haspital $51 million in withheld funds, thus agreeing to accept $28
million to settle the overpayment amounts owed.® On or about March 3,
1997, Mr. Booth fexed a copy of a draft settlement agreement to the fiscal
intermediary and to HCFAS regional office for The draft
contained the terms that he had proposed. The fiscal intermediary did not
comment; however, on March §, the Manager for Program Safi ds for
the regional office wrote & detatled e-mail to Mr. Booth, oplnlngﬁxat:he
agreement was not in Medicare's best interest. Among other things, the
manager noted that the hospital had been “a ‘problem child’ for years and
years” and asserted that there was a good likelthood that the fiscal
Intermediary would prevail on most of the issues before the PRRB since the
hospital lacked documentation to support its clalms.

The settlement agreement was execgted on March 21, 1887, by Me. Booth
who, on HCFA's behall, agreed to accegit $28 million in compromise of

SRCFA th o X the
‘m:ypul. fiscsl provider can convince it
s:tksdnlmadmmhyﬁnm measmm-wncmmm

“that the sppeal issues sre the result of the haspital] not the FI [fiscal
ary) with prop d ’r’r':‘;mhupmsmm
¢PRRB g f those appealed issues ....Atﬂ:kgom.!dm‘tmw
‘more the [fiscal Jcand s T [The
hosp«hl‘s]hﬂﬂitytopmﬂdepw pporting appears to be the
"Mngto!& mewmmahoﬂummm
mel& prop Boodneld
us that he had Me. Visdeck and told k
his 0 §53-milh ) offer.
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$79.4 million !n overpayments. The agreement also contained a :
confidentiality clause. No government attorney reviewed the settlement
agreement before it was executed.

ImProper HCFA Our investigation determined that HCFA should have sought clarification
Settlement of These from Justice and GAQ before Ignoring its own regulations and procedures
requiring Justice approval of the settlements. In addition, it appears that
Matters HCFA failed to conslder necessary factors for settlement when it agreed to
accept less than the full amount owed in these matters. The settlement
lves also d questl and were
not reviewed by any government momey Lastly, the 2 settlement of the
Iargest of these three matters raised conflict-of-interest concerns.
HCFA Improperly The applicabilty of the Federal Claims Callection Act to the three
Determined Not to Seek settlements upon which we fc d upon whether the of
Clarification of Federal overpayments determined by t!ie fiscal intermediartes and set forth in the
Claims Collection Act NPRs constitutes a "claim” or “debt” within the meaning of the act. The
Federal Claims Collection Standards,® which implement the act, make
Requirements clear that Justice approval i required only when a debt or claim fs

wmpromised In the clal.ms context, we have previously said that

" means g less than the full amount owed in full
satisfaction of the claim  Based upon the facts set forth above, we believe
it s clear that HCFA aocepted less than the full amount of the
overpay Itisnot, h as clear whether such overpay
constituted a claim or debt within the meaning of the act. The standards
use the terms “claim” and “debt” interchangeably and define them as “an
amount of money or property which has been determined by an
appropriate agency official to be owed to the United States. ..."* The term
“appropriate agency official” is not defined in the dards. Hy , the
meaning of this phrase is critical to whether the act applied to the
settlement agr under d! here

F{CFR 2.

» 14§ 103.106).

"Eg. lre D Admin, 62 Comp. Gen. 489, 48293 (1883).
*4C.ER.5101.2(2).
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Under what is often referred to as the Chievron doctsine, the Supreme
Court has long recognized that consfderable deference should be given to
the agency’s ct ofa 'y scheme it Is charged with
administering ™ At the time the 1995 and lssssettlememswerenegotiated
and signed, the Attorney General and the Cemptmuer General had joint
responstbility for the interp and of the Federal
Claims Collection Act.* However, effective approximately 1 month after
the second settlement was signed, the Comptroller General’s authority to
prescribe regulations under the act was removed. Under the revised
provisions, both the Attorney General and Secretary of the Treasury have
authority to implement the act." Therefors significant deference s owed to
the A G I's and the fler Generel's interp of the
Federal Cia!m Ccllectlon Stam‘lards asto the f{rst and second

settl must be to the Attorney
General's and Treasurys interpretation of the standards with respect to the
third agr Thep having authority to impl the Federal
Claims € Collect!on Act are especially important here because, as the

foll they did not always agree on the

meaning of the standards,

In 1975, Justice's Office of Legal Counsel considered an Issue similar to
those involved with the HCFA settlements. At that time, it was asked
whether the compromise of certain administrative penalties assessed by
the Department of the Interior against coal mine operators under the
Federal Coal Mine Health and Safety Act was subject to the Federa! Clulrs
Collection Act. The Office of Legal Gounsel concluded that the Federal
Claims Collection Act did not apply because at the time of the settiement,
the penaities were subject to review in an administrative hearing and were
m)t yet flnal. Sh’esslng the nonfinal nature of the Interior Department's

the Office of Legal Counsel stated thata

‘('lgzwm USA, tnc. v, Natural Resources Defonse Council, Inv:, 487 U.S. 837, 84245

*31USC.83711()(2).

“ The Secratary of the Treasury and the Attorney General proposed to revise the Fedaral
Claims Collection Standards in 1987. Federal Claims Collection Standards, 62 Fed. Reg,
63,476 {1987} The proposed revisions wouki not affect the issues discussed in thisreport.

4See Cammonwealth Edison Co. v. United States Nuclear Reguistory Comem'n, 830F.24 810,
gznamcm lﬂgn {A ey of the Federal Clajms Collection

»
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“claim" under the Federal Claims Collection Act connotes a degree of
finality that did not exist with respect to the penalty under review.

After the HCFA settlements at issue here were signed, both GAO and the
Office of Legal Counsel rendered on the g of the term

*appropriate agency official” in the Federal Claims Callection Standards.
Although GAO no Junger had statutory authority to prescribe standards
under the Federal Claims Collection Act, in March 1997 it was asked
whether the settlement of royalty clalms by the Department of the Interiar's
Mineral Management Service should have been submitted to Justice under
the act. In this case, the Mineral Management Service agreed to accept
344 miltlon from Exxon to settle claims exceeding this amount. GAO stated
that “the appropriate agency officlal” establishing the debt should be
ldem.iﬁed based on the agency's delegation of authority and governing

fons. After g these, GAQ Juded that the Assoc

Director, Mineral Mansgxmem Service, or delegatee had authority to
determine royalty claims owed the Interior Department and was an
“appropriate agency official within the meaning of the standards.” Thus,
even though Exxon had appealed the claims’ determination to an
appropriate administrative tribunal, GAO concluded that the Mineral
Management Service should not have settied these claims without Justice
approval.

‘The following year, Depamnem of the Interior omdais asked Jusﬁces

Office of Legal Counsel its of as to whether the

Service could settle clalms over $100, ODD without Justice approval while

the matter remained subject to adminis appeal. After analyzing the
heme and noting the S y of the Interior's broad discretion

1o audmherelevam payments and determine the amount owing. the Office

‘of Legal Counsel fuded that the Mineral M: Service could
settle and ise a matter without Justice approval if the agency had
yetmlssueaﬂmldeclslmmenﬂmthedebt“.\cm:dingtotheomca
of Legal Counsel. b no “final decision” could be rendered beforea

potential debtor exhausted its administrative appeals, the "appropriate
agency officlals® contemplated by the standards were only those who could
Issue decisions on appesl. In contrast to GAO's opinion, under this analysis

S 8-216581 {1997) (letter to Representative Carclyn B. Maloney).

"Omccofugalc«:md. Mesmorandum for Lols ). Schiffer, Assistant Attorney General,
and Naty d for John D, Leshy, Solicitor, Department
4 the Interior 2t 11 Quly 28, 1998) (unpublished).
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the contested “order to pay” issued by the Associate Director. Mineral
MmagementSuvice didnotg}verlsetoaclaimwﬁhinthemnmofthe
fards; and th d for setdement of

b 4 X\

such an order.

We note that there are many similarities betwean the systems used by the
Mineral Management Service and HCFA to determine amounts each is
owed. For example, in each system, the initial amount due is determined by
aperlodlcnudit.lnboth § the initial dec ker issues a
that renit; and the affacted entity can eppeal the
mmtetmmadmmmmemviewpandbdmemklngﬂdicmmew
‘There are also stmiladties in the harity and responsibility of
ﬂmSmMsoftheInmordeedﬂxandHumnSewmmmake
adjustments to the amounts owed.” Further, two of the three HCFA
matters we examined cioseiy were under appesl administratively—and the
third could have been ap ly—when they were settled ®

Based upon the opinions of Justice and GAC concerning application of the
Federal Claims Collection Act to the Mineral Management Service, it is
clear that they have placed fundamentally different constructions on the
Federal Claims Collection Standards. It would appeer that these different
Interpretations would fead to differing views by Justice and GAO asto
whether HCFA complied with the act when It did not submit the
settlements to Justice,

¥ Compare USL.§ 1711(a), ) (1) (1604) (Sacretnay of blisha

!,";’h p Yy L 1 1. " 3. -
1ok riate . ry 8 with

¢:usc.§lliassg 5 ry of HHS y o paid

«d&pmvkk». with s of p Iy rpay

or underpayroents)

'Mnmmmmmmmc-mmm whether

e hows sgrificant one wes conearni
\Hw "‘nmmmpym
- wppeslis pending ard HOFA
rqndh-oluppul
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Nevertheless, the issue of whether HCFA complied with the Federal Claims
Collection Act is not free from doubt and is complicated by the fact that at
the time the first two settlenients were signed, the Attorney General and
the Comptroller General were charged with administering the standards,
with their interpretations entitled to deference. When the third settlement
was signed, the Attorney General and the Secretary of the Treasury had
such responsibility. We do not know how the Attorney General and the
Comptroller General would have resolved the question had the matter been
presented to them. Indeed, in a recent letter to the HHS General Counsel,
Justice declined to exp: aview on whether the ise of Medicare
overpayments was subject to the act, commenting instead that further
study was required.” In such circumstances, we do not believe HCFA
should have unilaterally decided to settle the matters without Justice
approval. The more prudent course would have been for HCFA to ask those
in charge of administering the act for their views on the issue.

This course would have been espedally appropriate since HCFA's

and guideli q the three to be approved by
Justice. Slgnlﬂcantly Mr. Boot.h, who negotiated the settlements, and
others at HCFA believed they were required to submit the settlements to
Justice for approval. Mr. Booth told us that he knew about the requirement
to go to Justice for approval of the three settlements but chose not to do
this because the "deals would go up in smoke” if Justice or HCFA's 0GC got
involved. He continued that therefore he would have been “unable to
satisfy Mr. Vladeck."® Mr. Booth told us that he knew that these three
settlements were all made to accommodate the providers and were not in
the best interest of the government. He told us that he nevertheless settled
the three matters out of “loyalty” to Mr. Vladeck.

 During our Investigation, and after we interviewed Sheree Kanner, HCFAs Chief Consel,
and Michelle Snyder, HCFA's Chief Financial Dfﬂcer l'ﬂ'ls’sGenunlColmselmu with
officials in Justice’s Civil Division and inquired whether
mmhmmmmmwmwmsubjeamdn?mm:mmgdon
Oct. 8, 1999,
mmumﬂwﬂﬂscmmmddeclhdmdmmwm«HCFAmmmmdw
obtalnits ap, Mthoutxmusuldy Justice
MMmmmmmma@Hnwhymeanlden might
be the the opinion by the Office of Legal Counsel,

* Similarly, Mr. Ault told us that “everyone at HCFA knew about the 0GC requirement on
unlememsnsuwuagmcypoucy Indeed, aithough our inability to
whether he knew about these-
mguhmqmq\mmhewummnntjmt(i;wamvo)(vedmwmm
app.Iv.
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Further, Justice itself acted under the Federal Claims Collection Act when
in early 1993, HCFA's former chief counse! sought Justice's approval to
settle a ss&mmm werpaymmt claim with a hospital for $3 million. The
matter was brought to Justi befomanNPRhadbeenissued
and a final decist dered, Justice rajected the p. d in S
1893 because it was “not sufficient” and “out of line with settlement
amounts from comparable institutions.” It then took over the negotiations
with the hospital, which continued until March 1994, when the hospital
tejectecl Justice's offer to settle the matter for $12 millon, After the
Justice d the matter to HCFA for collection.
{See app. IV)

In view of these circumstances, HCFA officials should not have uniflaterally
decided that they would not submit the settlement agreements to Justice
for approval. Instead they should have sought advice from those charged
with administering the Federal Claims Collection Act asto whether Justice
approval was required. In falling to do so, HCFA acted inappropriately.

HCFA Settled These Matters
Without Considering
Required Factors

HCFAs ) i may exist in

‘which compromise ofadeb( isappmprm HCFAsGﬂidem

“{Clompromise of dabts should not be considered until alf administrative
collection actlon to collect a debt in full has been exhausted, unless it
becomes clear at some point during the collection activity that further
actionto csl!ecz the debt In full is not in the best interest of the

ent.™®

Circumstances that could lead to such a determination inctude HCFAs
inability to coliect the debt in full, a legal fssue that raises doubts as to
HCFAy ahility to prove its case in couwt for the full amount, or the further
cost of collecting the debt would exceed the amount of the debt.®

Although these p were p igated to the Pederal
Claims Csliecucm Act, we belleve that gavemmem agencies should
normally consider elements like these before agreeing to settle significent
claims. It does not appear that these settlements, however, were negotiated

*HCFAs Guide, § 0306-1-45().
* 14 SO0B-145(8): 42 CFR S 905.376(d).
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after careful consideration of these factors. Indeed, as we reported
previously, Mr Booth told us that the settlements were not in the

s best Inapp ty failing to der these or similar
slements before entering into these multimillion-dollar settiements, HCFA
acted improperly, regardiess of the applicability of the act and its
assoclated regulations, M had HCFA {dered these factors, it is
unlikely that senlemem would have been appropriate.

For ple, HCFA appeared not to ider that all of the providers were
able to pay the amounts owed. One of the providers, the home health
agency, had established a reserve fund to pay most of the amount owed;
and the fiscal intermediaries had already withheld the amounts owed by
the other two providers by offset, so that no additional payment was
necessary from them.

Further, it does not appear that there was a substantfal risk of loss should
HCFA or its intermediaries litigate these claims. In all three cases, the
provlde: elther claimed that it provided covered services or incurred bad

debts; altthree s lacked d lon to support any of
these clalms. Therefore lt ls unllkely that any of the providers could have
d strong d , the fiscal ¢ diaries, who would

represent HCFA In any legal action to collect these debts, were confident in
their ability to prevail. Although a risk iIn Htigation always exists,
consideration of “Htigation risk” does nint appear to justify sertlement. Even
if settiement had been appmpriate, HCFA regulatlons require that the

d in in rel to the
that can be recovered by forced colféction pr dings.” Since it
appears there was little litigation risk to HCFA to collect the full debt, the
significant compromise of the amounts owed in these three matters is
apparently unjustified.

Consideration of the cost of collection also would not justify these
settlements. Under both HCFA and the Federal Claims Collection
Standards, costs of collecting should not normally carry great weight in the
settlement of large claims.® It is unlikely that the cost of collecting these
debts, which collectively approximated $332 million, could outwelgh thelr
recovery.

P4{CER §103.4, 22 CFR §405376(h).
% HCFAs Guide, § 0308-1-45(B) (4).
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Settlement ts The agr tned several p that were ot in accord with
Contained Questionahle HCEA’s guidanee for sertling claims. For example, HCFA agreed to walve

interest in the settlement with !he home health agency, despite contrary
Provisions and Were Not leres S s K e It 150 o

Reviewed by HCFA's Office

of General

ounsel

the home health agency to pay part of its debt in instaltments, which should
be considered “only in rare Instances,™

M , two of the agr expl(ciﬂy P d the fers to
h mbe b d for costs of h they were
lly ncurred. The settl with the home health agency permits it to

be reimbursed in the future for costs that might not be covered by
Medicare, atthough capped at 2 spedific level, Similarly, the 1996 agreensent
with the hospital permits it (o be b d for bad debts without
documentation as stherwise requived by regulation,®

Inaddition, none of the three agreements were reviewed by HCFAS OGC or
any other government sttorney befare they were executed, even though
HCFA's Internal guidance requires that debts of over $100,000 be refecred to
Justice through HCFA's central office and OGC.™ The fathire to subject
these agreements to review by HCFAs attorneys was intentional, since
Mr. Booth told us that he knew the settlements would not get done as they
were written if OGC were lnvolved. The lack of legal review is further
evidence of HCFA's failure to assess the litigation risks and other factors
involved before setiling these matters. We also believe that legal reviewis
u before g officlals sign agreements relinquishing the
governments right to recover tens of millions of dollars.

STiCPAs Guldo dherts G ta o TP Tthop Y
different ruleis prescribed but: rqnimhz § on all

Inawllments, (3. § 0306-1-40(F){1). Nomfnwwﬁutmik’srwummwdﬁmdn
adjustments o Interest Y

42CFR § 40537800 ().

#HCFAs Guide, § 0306-1-45(5).

#42C PR §413.204D.

*HCEFA's Guide, § 0306-1-20(C).

Page s CAORISI004 HUFAS Improper Medicars Settissents



178

B-284138

Conflict-of-Interest
Concerns

The Standards of Ethical Conduct Instruct government officials not to
participate in a matter if a reasonable person with knowledge of the
relevant facts would quesﬁon their impartiality, uniess authorization to
par has been ived from an appropriate agency ethics official. ¥
Although Mr. Viadeck’s participation in the settlement of the hospital’s debt
occurred more than a year after he had left the hospital's Board of
Directors, in our view Mr Vladeck should have been concerned about the
of his and sought authorlmtlon to participate in
the negotiations from appropriate agency

We also learned that Mr. Vladeck had failed to disclose his previous
affiliation with the home health sagency’s Advisory Committee on the public
financial disclosure forms he filed upon his appointment. Our inability to
interview Mr. Vladeck pi us from g this

was intentionat and a violation of law:®

HCFAS’ Unsatisfactory
Response to Our
Questions

We interviewed Sheree Kannér, HCFA's current Chief Counsel, and Michelle

nydes:HCFAscmrentCh!ekaamdaiOﬁicet,whowmzmab!emadvise
usaboutHCFAsclaims lection p orp anopinionon

the three settl d d shove lied with the Federat

Claims Collection Act. Sub quently we were dvised that HCFA would
provide us written dd) g these specific issues and its
opinion about the legal sumclency of the three settlements. Michael Hash,
HCFA's Deputy Administrator, sent ys a letter that neither addressed these
Issues nor expressed HCFA's view of the three settlements. Mr. Hash and
Ms. Snyder both informed us, however, that a working group is examining
“debt collection” issues and they expect it to make recommendations in the
future.

5 CFR §2635.5024a)(2} (1998},

= ¢ from participating in s partiauar matier thatis
wwm;&muﬁMMmthwﬁmuusmm
they ser . K8 2535.502.

®18USLC. §1001 {Supp. IV 1988).
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—
We conducted our investigation from May through December 1999. We
if(:gﬁnld interviewed current and former HCFA, HHS. fiscal tntarmedhry Juscice.
= ology and provider offictals and others. We also revi

these and other sources.

‘We sought Mr. Vladeck's interview to discuss (1) his views about HCFA's
settlement practices during his tenure as administrator, (2) his involvement
in the three settlements discussed above and others, (3) whether he had
{dered how his Invol might appear to third parties, and (4) his
failure to disclose his affiliation with one of these praoviders on his financtal
disclosure forms, Although Ms. Viadeck initially agreed to meat with us, his
attorney later tald us that his client would be unavailable for interview,

As discussed with your office, unless you announce its contents earlier, we
plan no further distribution of this report until 30 days after the date of this
letter. At that time, wewlll send coples of this report to interested
and bers and make coples available to

othexsupnnmquast.tfynn have questions about our investigation, please

Deputy Dyl for b Donald Fulwider orme at
(202) 512-6722. Special Agentwmtamﬂamelwasa key contributor to this
investigation.

Stncerely yours,

Pt~

Robert H. Hast
Acting Assistant Comptroller General
for Special Investigations

Pagess 204 HCFAS i
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Investigation-of HCFA's:1995 Settlement Witha
Home Health Agency

Chrono!ogy of
Overpayment
Determination

in September 1851, the fiscal Al lated its audit ad
for a provider, a home heaith agency, for 1988, As a result, the fiscal
intermediary notified the home health agency that a Notice of Program
Relmbursement (NPR) would be issued. The fiscal intermediary
determined that the home health agency had billed Medicare an average
cost per home health alde visit that was more then 3 times HCFAs
published limit. HCFA's cost limit for that yesr was about $50 per visit, but
the home health agency had claimed about $160 per visit. Further, the fiscal
intermediary determined that while the average length for a Medicare home
health aide visit was 3.3 hours, the average home health agency’s non-
Medicare patient visht was 12 hours in leagth.’ The fiscal intermediary had
deemned the home health agency’s costs and hours to be unressunable and
further determined the longer length of visits indicated that a different
service type had been mappmpriately added to the calculauon. To add
support for its prog the fiscal +4 da
surveydmtcompamd&xeavmgemstand average length of service by
home health agencies in several large urban areas and found that the
subject home health agency's blllings were disproporﬂmtely high and
The fiscal Yy d that the home health
had violated a basic Medicare principle of reasonable costs as
codified at 42 CER. section 413.9(b) (1), which states,

. [T threspect to the program will notbe
horneby individual d the costs with l vared

wﬂlwbebomgbylhapmgnm.

The home health agency disagreed, and the fiscal Intermediary gave itan
opponunltytnfnmishdocmnenmﬁonmsupponmmnmﬂonﬁ)a!nwas
imilar in type to its Medi who were, in
fact.Medlcaldpmem Acoordmtomeﬂmllntermedlary.meaddlﬁnual
demmentauout!mﬂtehommmagencyfmlshedwmemal

diary fatled to d that the Medicald path 4
services similar to those provided the Medicare pati
TCalculation of 2 hate heatth s per vath and

Madi S wp "
isits, visits s for

Fage i8 GAG/OST-00-4 HCPAS Inproper Madicars Settlemwuts
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of HCPAS 1904 Settiement
Witha Health Agency

According to = fiscal intermediary official, based upon the home health -
agency’s angry and hostile posture in 1991, the fiscal intermediary had
swghtguldanceandsuppoﬂfromHCFAsCenmlOfﬁee As a result, HCFA

d the fiscal § diary to perform a medical review of a sample
of non-Medicare patient files to d if the services provided would
becoveredforMedimpaﬁmtsandtoproject&ed&saﬂowedcostsfmm
the sample.!

The fiscal dlary perf d an on-site medical review of about 60 of
mebomebeahhagmcy‘smn-uedlwapaﬁm It found that only

27 percent of the non-Medicare patient visits were found to be Medicare-
ltke. The medical review determined that many of the services provided
during the longer Medicaid patient visits were hornemaker services, which
are not covered by Medicare. In addition, the fiscal intermediary found

itiple other deft ies in the non-Med! patient files that the fiscal
hmmedimybeiieved weu!dhavebeengwnds for danial had they been
These d such defl ies as no ph
belng services p! beyondwhataphysichn
d, no & ori i tion of services.

As a result of a request by Charles Booth, HCFA's then Director, Office of
Payment Policy, on Febmnty 2, 1988, HCFASs Office of General Counsel
{OGC) issueda that luded that the fiscal intermediary
was comrect to exclude all non-Medicare visits of patients that did not meet
basic Medicare eligibflity, including the homebound requiremen:. OGC
added that the fiscal intermediary should also exclude from the
reimbursement caleulation any non-Médicare visit that is not of the same
type as a Medicare visit, namely those longer visits that provided primarily
homeraker-type services, OGC determined that the fiscal mtemedhrys
pmpwsdaudkadjwmm'\muldbehganysuppmtable Lastly, 0GC

the Med!

on
which they are bmed be amended to claﬁfy HCF:\'s polides regarding this
billing situation.

!Gnﬁw,ﬁ. 1384, Bafmj G-gd.mksmm Bureau of Program Opertations,
a2 memorandum to | Admindstrator wil muwomrwmm-gm

madcd ammmwmmﬂctmm

Mmmhtmlmwhhrmmmlym ', the home health agency

copy
mmxcmsmam&ymwmmmmwmm
10 tell us v o when It obtained it
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1
Inveatigation of HCFA's 1993 Settlemment
‘With a Home Health Agency

Sometime in May 1993, the home health agency's president, Chief Financial
Officer (CFO), General Counsel, outside counsel, and others met with Mr.
Booth and other HCFA staff in HCFA's Central Office in Baltimore,
Maryland, to discuss the disputed matter. According to the home health
agency's CFO, the purpose of the meeting was to get the issue before HCFA
officials because they thought the fiscal Intermediary was being
unreasonable in its approach.

On July 28,1993, a paper reporter req d that HCFA produce a list
of the top 50 home health agencies by billed to Medicare. The list
produced to the newspaper indicated that the subject home health agency
was the largest Medicare-billing home health agency in the United States;
the next largest had about one-third of the subject home health agency's
total billings. A memorandum drafted on or about August 16, 1993, to HCFA
Administrator Bruce Viadeck advised of the home health agency's status in
this regard and that the home health agency's billings were “considerably
higher than all other home health agencies.” In an August 25, 1893, note toa
HCFA analyst, a HCFA official expressed concern “about how HCFA could
be critized [sic] on [the home health agency's] higher cost.” On August 30,
1993, a faxed note between two hlghalevel HCFA officlals addressed the
issue of the home health agency's higher billings stating, “We need to look
into this this week b the resp to the | paper reporter’s]

request will be released this week and the Administratar's Office wants to
be prepared.”

On September 20, 1993, at the request of senior fiscal Intermediary
representatives, HCFA sentor staff, including Mr. Booth, met with the fiscal
diary to dt. the case. A ding to the fiscal Intermediary
officials, the fiscal intermediary was trying to get HCFA to decide whether
or not to support the proposed 1991 audit adjustment. During this meeting,
the fiscal intermediary’s then Director of Finance made a formal
presentation to HCFA that demonstrated the findings of the medical review
and the basis for the fiscal intermediary’s opinion that the home health
agency had billed improperly. Accordlng to the fiscal intermediary, HCFA
made no dect: after this g. Hi , HCFA had been
representing to the fiscal intermediary as early as April 1992° that it wotild

*Inaletter dated Oct. 14, 1992 umbyﬂieﬁmlhlmrmedhrywHCFA.theM
that HCFA had as of that date failed to provide 2
d:dsmhmleuer.hmfmeuﬂcmwmnn from April 1992 that HCFA would
be providing a decision in the near future,

Page 28 GAO/OSI-00-4 HCFA's Improper Medicare Settlements
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1
Tavestigation of HCPAS 1908 Settiement
Wich & Homa Health Agency

be issuing guidance *in the near future.” Duxing this entlre period, the home
health agency continued to bill Medicare using the same methodology that
had caused the 1991 proposed audit ad) H , the home health
agencyhadsetuparesa've fund to cover any potential Medicare
overpayment,

Chronology of
Settlement
Negotiations

OnNovember 3, 1883, as a result of HUFA Ad: Viadeck's

10 speak &t an event co-sponsored by the home health agencyonNovember
8, 1893, Mr. Bonth, Director of HCFA's Office of Payment Policy, sent a
memorandum to HCFA's Public Affairs office. The memorandum stated, in

part, that HOFA wes in the p of resolving a payment issue with the

home health agency and i an d Medi
overpayment of $57 million. At that time, the esﬁma:ed calculated
overpayment included additional years beyond 1985,

Thomas Ault, HCFA's former Director, Bummnf?elkynevelomem told
us that Mr. Viadeck had approached him on November 9, 1983, while
attending a HCFA senior staff meeting, Mr. Viadeck advised Mr. Ault that
during the prior day, while giving a dinner speech at the home health
agency's co-sponsored conference, the home health agency’s president
approached Mr. Viadeck and requested a settlement to get closure on the
overpayment issue, Mr. Viadock told Mr. Auit that he (Mr. Viadeck) wanted
the matter “moved along and settled” and not to keep Me. Viadeck Informed
of the details because of Mr. Viadeck’s prior relationships in the geographic
tocation of the home health agency. According to Mr. Ault, he assigned the
matter to Mr. Booth; and the two met shortly aﬁerwani on November 12,
1993, to di Mr. Viadeck's inst g 1o Mr. Ault, he told
Mr. Booth that Mr. Viadeck wanted this done. Mr. Bomhackmwledgedthls
conversation and added that Mr. Ault had advised him that the settlement
was to be "anaccommeodation” to the howe health agency at Mr. Viadeck's
request and for a “friend” of Mr. Viadeck, Mr. Booth told us that he and Mr.
Ault were both *ct " and ™ fortable” with making the
settlement because of this situation, He continued that Mr. Ault was

e specifically b of the large size of the overpayment.

OnNmmberz&lm Me. Aukcememdanwethuoﬂiﬁb‘.&md&cd

i to di the issue. As a result, he became
convinced that the fiscal ‘ntermediary was currect in its interpretation of
the Medicare reimbursement regulations that the fiscal intermediary
should recover the overpayments.

Page 29 CAG/OSE004 HCFAR Improper Medicars Settisments
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Apponitix
hwnlw HCFAW Sottiement
Witha l:-no\’::s

On December 22, 1993, Mr. Booth sent the fiscal intermediary a signed
letter discussing the regulations and policy regarding home health aide
visits.* This letter was the guidsnce for which the fiscal tntermediary had
mmmzmhmmmmwmumx
intermediary should apply Med criteria fn di gif
non-Medi Jents are to be includ ‘inthewst-pervls(tca!mlaum
forrelmbmsementThelbmehealthagencyohtainedanunsimedmpyof
this letter.’ According to ined by Mr. Ault. he and
mehomheakhagmcy’soumidecmmselhaddiscmdmehomeheahh
agency's issues on December 15, 1993, Another entry on D ber 22
mentions the “home-bound” issue. According to a handwritten note dated
*12/30" provided 1o ns by HCFA, Mr. Ault spoke with someone who appears
1o be the home health agency’s autside counsel; and as a result, the letter
wmmmmawnm:tmmwmmammm
patient’s qualification of being homet * A fiscal ry official
told us that ing this homebound it k ‘d:egu%dmce
from HCFA. Accardmgtothe home health agency's CFQ, the home health
agency was unhappy with the Decemnber 22 version of the gutdance fetter,
chhMedmathmpaﬁm&ﬁmammdudedmxhepem&t
caleulation must meet the Med On
anmmMmmMmmmmaMedvm
of this letter that removed the reference to applying Medicare g

criteria to the non-Medicare patients even though the Februsry 2, 1993,
HCFA OGC legal opinton had tuded that applt of alt Medi
reuirements to the non-Medicare patients, including the homebound
requirement, was correct.

Onl-‘ebtuarys.1994.t}mﬂscallnwnnediu'ymetw(ﬂ|thahomahealﬁ1
agency; a HCFA regl p was also p During
meeting, the Bscal & 3 ,agaln, 4 its conclusions and its
intentions to raake the audit ad} per HCFA L The home
healﬂmgencymdemoﬁamsemeandwmdm of being
d the Med age visit length plus 5.5 hours. The fiscal
ltmrmed!axyngemehmehea}thm opportunity to provide
additional support for its position. On Pebruary 8, 1994, Mr. Booth advised

*mmmuwmmwv Y th May 4.

1983, the b e ursige h s Jotter. Home bastth

agemey ol they obtsined 1N,

e deaft 410 the hore b 5 2 3 The b heakh 2
prey ™ y  HCERS OGC. i
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Mr. Ault by e-nail that the meeting had teken place. He advised Mr. Auit of
the home health agency's offer, the fiscal intermediary’s response, and the
planned issuance of the NPRs, stating that “the provider is not bappy.”

Mr. Booth also advised that he expected the home health agency's outside
counsel to be contacting Mr. Ault *fakrly soon.”

On February 18, 1894, the home health agency submitted the fiscal

diary its written praposal that effered to remove the 24-hour visits,
which lowered its average visit length to 9 hours. However, this lowered
average still had many 12-hour visits included in it. According to the fiscal
intermediary, the home health agency's proposal failed to respond to the
specific concerns ralsed by the fiscal intermediary because (1) it was
unable to document that the non-Medicare visits were of a Medicare type
and (2) it did not respond to the other noted during the medical
review. On February 18, 1994, Mr. Booth e-mailed Mr. Ault with an update
on the matter and advised that the NPRs would “be issued 2/28 as planned.”

On February 22, 1894, the home health agency and the fiscal intermediary
discussed the February 18, 1994, proposal paper. In a February 23
memorandum from the fiscal intermediary to HCFA, the fiscal intermediary
advised that during a conference call, the home health agency had been
unable to respond to the specific concerns raised by the fiscal intermediary,
and it had been unable to d that the non-Med! patient visits
were of a Medicare type. The home health agency was also unable to
tespond to the fiscal mtermediarys earlier findings concerning lack of
and phy arders. The flscal intermediary advised the
home health agency that the content of the February 18, 1994, “proposai did
not warrant an extension of the February 28, 1994[,] deadline” for issuance
of the NPRs and that in keeping with “direction from HCFA," the NFRs
would be issued on that date.® According to the memorandum, the home
health agency asked with whom the fiscal intermed{ary was speaking at
HCFA and indicated the home health agency's intention to speak further
about this matter with the president of the fiscal diary. The fiscal
intermediary’s Director of Finance said ﬂmtthehornehealthagency made

VAce -;cnm fiscal nd on Feb. 18, 1934, the home health

qan% fiscal Feb. 17, the fiscal intermedtary returned

call. mmwsmwmmzmwmvm

2B deadline for NFR. thet U

‘The fiscal mwmmmmmmmmmmuc&m
date CFO ™ " and
asked that the fiscal s review the request &
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X
Tovestigation of HCFAS 1983 Settlemmunt
‘Wikh & Home Henith Agency

“threats to use its influence with their political clout” to get the matter -
resolved. According to a foriner official of the fiscal intermediary, the fiscal
Sotermediary believed that the home health agency was "politically
powerful” and that the home health agency had more influence with HCFA
than the flscal intenmediary did. On February 22, 1994, Mr. Booth e-mailed
Mr. Auft. He wrote in part,

'ﬂ?uhmbeﬂ:hagmcylndmmulmmmdhry]rexhedmmu: (the home
health agency] wants the FI [fiscal intermediary] to just sdd 5.5 hours to each visit because
pauunsmddurlnlﬂmnul ‘The F1 says there is o justification; give us something to
show any makes sense, but {the home heaith ageacy] spparently has nothing. I
mmwm[mmmmmdmymwﬂmlmﬂwmmw
position and to proceed with the NFRs. [The fiscal y }is afraid we
(HCFA] will d wants to figur: your hand soyou can't.”

On February 25, 1994, the home health agency submitted snother proposal
to the fiscal intermediary offering to remove all visits of 12 hours or more
from the hours-per-visit calculation, which would result in re;
approximately $56 million of the overpayment for years 1988 through 1993,
The home health agency’s CFO told us that the home health agency had set
up a reserve fund that had about this amount In it and that it was the home
health agency’s intention not to pay more than what it had In the reserve
fund.

The fiscal intermediary ceased to negotiate with the home health agency
and on February 28, 1994, sent NPRs for cost report years 1988, 1989, 1990,
and 1991 to the home health agency.demsanding repayment of over

$33.5 million.” The fiscal intermediary had projected overpayments for 1992
and 1993, but NPRs were not prepared as of this date. However, a
projection was made that the total overpayment weuld approximate

$98 million.

On March 2, lm.ﬂnhomhwﬂlqgency‘samnwy!amdalenﬂtour.
Booth, arguing why the fiscal diary’s audit
tncorrectmdsntlngthatﬂ:ehomehnlﬂugmcys?ebmuyzs 1994,
proposal was “a most reasonable proposal to settle this long standing
issue.” The home health agency's attorney also requested that the homé’
health agency be able to negotiate a settlement directly with HCFA and
asked to meet with Mr. Booth personally to discuss this further.

The fiscal the agency’s 1988 cost report audit to seek
recovery of funds from that year's billing.
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I
Investigation of HCFA's 1995 Settlement
With & Home Health Agoncy

On March 2, 1594, the fiscal intermediary's Director of Finance faxed and-
sent aletter to Mr. Booth, updating him on the most current overpayment
calculation of about $98 million as compared with the home health
agency’s offer to repay about $56 million. The offer to pay $56 million
equated to allowing the home heakth agency 7 hours per visit for the years
in question as opposed to the Medicare average of 3.6 hours. The fiscal
intermediary’s Director of Finance further recommended that HCFA not
accept the home health agency’s proposal and wrote,

“In our opinion, any i average homsln f the N

average, (which is 3.6 hours for the six y nad This

mdmhbudmmmﬁatm"wqdwmumwﬂuncpmwm

wuadu!dpadm:slndnpmfwonapermb-ﬂs .. Thus, {n 1589 {the home health
received, g lﬁhcm.hnmxvimsofa

agenc
35 hours duration, while thelr non-Medi were
provided’ 1] vLsus averaslng 12 hours in length. Wef:e\ thataceeptlng a methodolngy

d with visit
R precedent. Ourwmmu notlimited to the !um:eimpacton [the home health agency].
but the impact on a national level. Aggressiv @nd provider
view this estzblished hour limit as & guldeline and, in fact, Include visits previously
considered to be non-home health aide in the cakulation of average cost per visit. This
could increase the overell cost to the Medicare program.”

According to notes written by the fiscal intermediary’s Director of Finance,
the home health agency’s president called Mr. Viadeck on March 2, 1994,
Two March 3, 1994, handwritten notes by the fiscal Intermediary’s Director
of Finance indicate that on March 2 the Director of Finance had spoken
with Mr. Booth, who advised that the home health agency's president had
called Mr. Viadeck. One note dated Maich 3, 1984, written to the file reads
“—President of [the home heaith agency] called Vladeck yesterday (3/2).

The fiscal intermediary’s Director of Finance wrote a second note that day
to the fiscal intermediary’s president. It states,

"HCFA CO [Central Office] is hare health most recent
mhwmmmmwrmmmmmmmnddmm
we've calculated, I should hear more from them today.

“[The home health agency's] president called Bruce Visdeck yesterday. As a result, Bn.w;
asked Tom Ault and Chuck Booth for an update and was apparentfy OK with how Its [sic]
going.” (Emphasisisin the eﬂglm!.) .

Aceording to the fiscal Intermediary’s Director of Finance, the Director of

Finance remembered the call with Mr. Booth and that the director’s second
note provided a status report to the director’s superiors. The home health
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Appendix I
Inv-ﬁrﬂanoﬂlCFA‘s 1083 Settioment
Witha fth Agmacy

agency's president confirmed with us that the call to Mr. Viadeck had taken
place to request a meeting to “air out” the home health agency’s views on
the matter and “move towards some type of resolution” of the dispute.

Eight days later on March 10, 1894, Mr. Booth traveled to the home heakh
agency's offices and negotiated a settlement. The fiscal intermediary had
two representatives present. They met with the home health agency’s
president, senior staff, and outside counsel. Notes taken by one of the fiscal
intermedtary officlals during the meeting states, “Per Bruce Viadeck + Tom
Ault.” Mr. Booth then negotiated a settlement for the home health agency to
repay approximately $67 million and allowed the home health agency to
add 1.63 hours to its Medicare average up to a 5.5-hour per-visit limit for ali
future years. No interest or penalties were assessed.” According to the
fiscal Intermediacy, at the home health agency’s request with HCFA's
consent, the settlement was to be kept “secret.” The home health agency's
president and Mr. Booth both confirmed to us that an agreement was made
not to disclose the settlement. The home health agency's president was
concerned about negative publicity, and Mr. Booth was concerned that the
terms of this agreement could negatively Impact any future agreements
with other providers since the fiscal intermediary was planning on taking
sinularactlonagalnstotherhomehealmagendes According to the fiscal
Intermediary, since NPRs are p the fiscal
intermediary had to withdraw the February 28, 1994, NPRs for the 1988
1891 cost report years, which totaled over $33.5 million, in order to keep
the settlement secret. The tntermediary then tssued new NPRs to reflect

the newly negoti of about $21.75 million for those
years. Thus, the exlstenoe of the originaf overpayment amount would not
be disclosed. A pay hedule to repay a r ng $33 million in three

more i} ‘was also prepared. The bal of the settled $67 million
was paid in offsets.

On March 16, 1994, Mr. Booth sent an e-mail to the regional staff stating, “T
tried to send you a cc of a [e-matl] note I sent Bruce Vladeck, but I must
have done something wrong. In that note, T commented that the F1 did a
great job and Bruce expressed his thanks to them.” On March 17, 1984, this
e-mail was forwarded to the fiscal intermediary’s president who distribu

it to fiscal intermediary staff with a memorandum stating that he wanted
them “to know that Bruce Vladeck knows about the good work you did and
he appreciates it."

*The fiscal intermediary had 10 return over $225,600 tn paid iterest.
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X
of HCFA'S 1998 Settlement
With  Home Health Agency

On April 19, 1995, the written settlement agreement was executed. No
attorney for the government ever reviewed any of the drafts or the Baal
agreement. Mr. Booth advised us that he knew that the settlement as it was
written would not have been accomplished had HCFA's OGC or the
Department of Justice reviewed It, as he knew was required. According to
the fiscal intermedlary's former Director of Finance, the former Director

ily drafted the sett] gl and advised HCFA officials that
not only should HCFA get the entlre overpayment back but that the matter
should be pursued for fraud, The former Director of Finance told HCFA
that the home health agency knew what it was doing when it billed
Medicare and that it was fraudulent, but HCFA's resp was thatdt "was
not going to pursue” the fraud issue.

According to d provided us by the home health agency and what
the home health agency’s president told us, } diately prior to by i
HCFA Administrator, Mr. Vladeck sat on an Advisory Committee for a
research division of the home health agency. The home health agency’s
president told us that Mr. Viadeck accepted the invitation for membership
of the Advisory Committee, attended one meeting. and resigned the
position when he was app d HCFA Ad rator. Mr. Viadeck did not
report this g 1 association on any of the required federal financlal
disclosure reports. The home health agency's president also told us that the
home health agency invited Mr. Viadeck to become a member of the home
health agency’s Board of Directors shortly after Mr. Viadeck left HCFA. The
home health agency later rescinded the offer.

Mr. Booth told us that this was a bad settlement that was not in the best
interest of the government but that it was done on behalf of a “friend® of
Mr. Vladeck.
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Investigation-of HCFA's:1996 Settlement With-a

Hospital

—
Chronology of

Overpayment
Determination

Between 1983 and 1993, a provider hospital submitted cost reports
claiming reimbursement for, among other costs, bad debts without
maintaining the proper bad debt documentation. In each year that the
hospital's fiscal Intermediary disaliowed these costs, the hospital appealed
the disallowance to the Provider Reimbursement Review Board (PRRB).
Over the 11.year period, the fiscal intermediary had disallowed
approximately $155 million in costs and withheld that money from the
hospital's future claims administratively to recover the disallowances that
included costs for bad debts and graduate medical education costs, As of
1996, the PRRE had not heard the appeals on bad debt matters; but
hearings had been scheduled and both the hospital and the fiscal
intermediary were preparing for litigation.

According to mterviews and documents, Inearly 1993 the tb.en Chairman of
the Board of Di of the hosp d William Toby, HCFA's then
Acting Ad to di: the ding PRRB appeals for
graduate medical education costs. The issue of disallowed bad debt claims
was addressed later and became the substantive aspect of the final
settlement. Bruce Viadeck was nominated to ba HCFA Administrator on
April 28, 1993, His financial disclosure forms show that Mr. Vladeck was a
member of the hospital's Board of Divectors until April 1993 and was

pp d HCFA Admi on May 26, 1993.

On May 25, 1993, the then Chatrman of the Board of Directors of the
hospital, accompanied by his Vice President for Finance and Capital/Chfef
Financisl Officer and an Assistant Vice President for Corporate
Reimbursement Services, met in Washington, D.C., with Mr. Toby: Thomas
Ault, HCFA's then Deputy Director of Policy Development; and Darrell
Grinstead, HCFA's then Chief Counsel. Tbe hospital prmnted its lssuw
and concerns about the di ongr

costs as a result of its clalmed hlgxer graduate medical education costs.
Between July 1993 and April 1995, the hospital HCFA. and the fiscal

inter; Y had and

d on how to resoly thz outstanding graduate medlcal
education issues. According to the hospital Vice Py for
Corporate Relmburserment Services, it Is for the hospital

to use political influence or Interference with HCFA to achieve resofution
to disputesif the hospltal is not satisfled with the fiscal intermediary.

Mr. Ault recalled ng with the hospital and stated that graduate
medical education was an issue for which HCFA had disputes with many
providers because HCFA had failed to Issue graduate medical education
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Investigation of HCFAS 1906 Settleraent
Hospitst

regulations in a timely to legisl that had been
implemented several years earlier.

e ————
Initiation and
Negotiation of
Settlement

On January 19, 1888, the hospital’s Vice President for Finance and
Capita¥/Chief Financial Officer wrote a dum 1o the hospital’s then
Chalrman of the Boerd of D4 The dum listed the subject as
“Further Detalls for HCFA Meeting,” addressed the issues under appoal,
and d d the in what appears to be a briefing document prior
to a meeting with HCFA, Charles Booth, HCFA's then Director of Hospital
Policy, told us that a hospital official had advised him that the
memorandum was written in preparation for a g on the I
issues b the hospital’s then Ch af the Board of Directors and
Mr. Viadeck. According to a note from Mr. Booth to a HCFA reglonat staff
person, the hospital's then Chairman of the Board of Directors gave the
January 19, 1996, dum to then HCFA Admi Bruce Viadeck
during a meeting. Based upon interviews and documents, this meeting
oceurred sometime between January 19, 1896, and February 186, 1936.
According to the hospital's then Chairman of the Board of Directors, the
chairman had met with Mr. Viadeck. However, the chalrman remembered
nelther discussing the appeals issues nor giving the January 19, 1996,
memorandum to Mr. Vladeck. Further, the hospital's Vice President for
Finance and Capital/Chief Financial Officer did not recall this
memorandum. Notes taken by a ﬁscal intermediary official present during

the first settk g, which took place later, stated that
Mr, Vladeck had met witb the hospita}’s then Chalrman of the Board of
D onthe is issues. A ng to Mr. Booth, sometime

between January 18, 1996, and February 18, 1836, Mr. Viadeck instructed
him to make a settiement with the hospirat,

On April 18, 1986, Mr. Booth and other HCFA officials met in HCFAs
Central Office with the hospital’s Vice President for Finance and
Capital/Chief Financial Officer, the Assistant Vice President for Corporate
Reimbursement Services, and another senlor staff member to discuss the

issues anda p 1 resol to the Is. The b pared an
agends of' the ding d issues that included the PRRB
appeals and bad debts,

The hospital produced to us another agenda entitled *"HCFA MEETING”

dated June 10 1996, whldﬂbtsitunﬂas“STOPPRRBHEARlNGSAND
NEGOTIATE ITEMS.”
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Investigation of HCFAR 1968 Setilement
‘With 2 Hospitsl

On June 13, 1996, the hospital’s Vice President for Finance and
Capital/Chief Financlal Officer, Assistant Vice President for Corporate
Reimbursement Services, and another senlor staff member met again with
Mr, Booth—this time at HCFA's regional office—to negotiate a settlement
with fiscal intermediary

i3] P

On June 21, 1996, the fiscal intermedlary prepared a fl { spreadsh
calculating the bad debt settlement by uslng aper geusedina
prior bad debt settlement with the hospital. The lcul would

have had HCFA release $42 million to the hospttal for the bad debts
disallowed and withheld, Mr. Booth could not explain to us how the
ameount almost doubled to $32 million in the final settlement.

According to Mr. Booth, Mr. Vladeck informed Mr. Booth that he

(Mr. Viadeck) “had to tell the sixth floor something,” referring to the
location of the offices of the Secretary of Health and Human Services
(HHS), of which HCFA is a component. Mr. Booth told us that it was his
under ding that the sett} was to be made based upon orders from
persons in supervisory positions to Mr. Vladeck, Mr. Booth told us that
Mr. Viadeck had required him to give briefings every 3 to 4 weeks on the
status of the settlement. At one point in July 1996, Mr. Vladeck e-matled
him, ng that the sett} was taking too long to accomplish,
Mr. Booth advised Mr. Viadeck that speeding up the settlement process
could cost HCFA an extra $8 million to $10 million. In response,

Mr. Viadeck suggested “that time was more important than money” and
instructed him to move faster.

Kevin Thurm, the then Chief of Staff to the HHS Secretary and the current
Deputy Secretary, HHS, (old us that he had instructed Mr. Vladeck to ask
about the hospital's g d claims b Mr. Thurm had
received an inquiry from a Memb of C gress. This Member had told
Mr, Thurm that he was concerned that, due to impending budget cuts, the
hospital would curtail Its services, Mr. Thurm told us that he was
concerned about this and spake to Mr. Vladeck on several occasions to
determine the status of the situation. He made his concern clear to

Mr. Viadeck.

During July and August 1998, rep ives of the hospital, the fiscal
intermediary, and HCFA, including Mr. Booth, met twice more and held
conference calls to work out the final details of the negotiated settlement.
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Investigation of ICFAx 1806 Settiement
Hosphtat

On Septemt 24,1996.1" lized settlement ags was d
hereby the fiscal i ry agreed 1o pay $130 milifon of the withheld
averpay to the h 1. HCFA agroed to accept $25 million of the
approximately $155 million In overpayments.’ The hospital agreed to
withdraw all but three of #s ding PRRB Is. In the settl
HCFAagreedma&owthehospiﬂlmwmmbmfwbaddebts
indefinitely into the future without any d its costs.
AemdmngCFAmdeemmoMmefmuhusedm
arrive at the bad debt payment for past and future years was developed
with no verified or empirical data.

One senior fiscal intermediary official told us that, based upon the
settlement agreement, there is no point continuing to audit the hospital's
bad debts since HCFA had agreed to pay them without documentation or
support. This officlal also 10ld us that this settlement is unfair bedause all
providers except this one are required to adhere to regulations to support
their costs. He also “feels uncomfortable™ telling all ather providers that
they have t0 adbere 1o regulations while this hospital does not. A regional
HCFA official who p \pated in the sett] d the
samewncemswusabomwhathewmedthesememems‘perpemny'
provision. He further stated that the settiement made an effective waiver to
HCFAS regutations requiring the documentation of costs. HCFA maintatned
nodocumntaﬂnnofthhsetﬂementnoteventheaaeemmlmlf
Further. no vy for the g d this settl
because, as Mr. Boothtoldus.medeal'wou!dgnupmsmoke had HCFAs
OGC or the Department of Justice known about it. Mr. Booth also advised
that of the three settlements he did for Mr. Viadeck, this was the worst
b he said the direction to settle came from the HHS Secretary’s
office,

‘mwglﬂmlbog l"n!llmfwhd&lzﬂ:.ﬂnﬂhnfw.wpw
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Investigation-of HCFA's:1997 Settlement Witha

Hospital

Chronology of
Overpayment
Determination

Between 1987 and 1993, a provider hospital submitted cost reports
claiming reimbursement for, among other costs, bad debts without the
proper supponmg dccumemation. Duﬂng the 1987-93 time period, the
P d these costs, The hospital
loul ‘the b ﬁnpactofthetotalappealedcomat
$79.4 million,’ of which $50.5 million was for bad debts. In each year that
the fiscal di y made 2 d i for lack of d for
bad debts, the hosy led the disall o the Provider
Relmbursement Review Board (PRRB). As of late 19816, the PRRB had not
yet heard the appeals. According to fiscel intermediary and regional HCFA
officials, mehospitalsemofprewumg{n the PRRB hearings were not
b the hospltal could not d its bad-debt costs.
Addiﬂonal!y accarding o thwe same officlals, every timea PRRB hearing
d a postponement because, the
officlals believed of the llkely mulﬂng loss. The hospital officlal
le for g claims to Medicare told us that
the hospital did not have the documentation because of resource
iimitations.

According to the hospital and HCFA officials, In fiscal years 1995-96 and
1896-97, the hospital had substantial budget shortfalls.

N

Initiation and
Negotiation of
Settlement

On September 10, 1996, the hospital es, while ng with
HCFA officials onan unrelaeed matter, asked HCFAifit could m(pediﬂwsly
settle the ding M | ng before the PRRB as s way
o infuse cash into the hosp fto averta tlr of its health-care
services. According to a former regional HCFA offictal, then HCFA
Administrator Bruce Viadeck asked him to attend a meeting with the
hospital representatives on Mr. Viadeck’s behalf and repurt back the
results.” This former HCFA official advised us that he had e-matled

Mr. Viadeck the details of the meeting and the hospital's request regarding
the Medicare appeals, Although we were unable to obtain & copy of the
actual e-mail sent, this former official was able to identify to us his dreft

feo T o Jate 1987,

N liing
L ng as eacly as June 1895 in Mr. Viadock: dvised by reglonal HCFA
offictals that thy T Medicare problems Cribatabla 1oty s “long
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xumapun of HCFA's 1957 Settlement
n
Witk a Hospital

e-mail to Mr. Viadeck that was retained in the HCFA regional oﬁ‘ioe files. It
stated that the hospital had *a her of ‘frozen’ Medi

pending, If given a priority through the appeal system, the ones that [the
haospitall ‘wins’ would provide the necessary fundl.ng Asa result HCFA
requested information from the hospital the

k B s

ey

On September 12, 1896, HCFA and the hospital officials held a conference
call; and on September 26, 1996, the hospital responded in writing to issues
raised during the confi call. The hospital wrote to HCFA's Central
Office providing specific information on the outstanding appeals regarding
lrs request “for expediting administrative resolutions through [the

's] fiscal diary.” Reglonal HCFA staff advised that they had
Instructed the fiscat intenned!ary to attempt to administratively resolve the
ippeals with the hosp! , regional HCFA and fiscal mterfnediary
officials di d that an “ad: " Was

since the hospital was unable to document its costs,

On Qctober 17, 1996, a HCFA regloal staff person faxed the fiscal
intermediary a request to evaluate information that the hospital had
furnished to HCFA regarding the outstanding appeals issues. The fax
coversheet stated “Need information for Bruce Vledeck.” On October 21.
1886, the fiscal intermediary faxed and sent a response to the October 17
HCFA request with Infi that d d that the hospital had
numerous bad-debt appeals outstanding and had sought postponements to
its scheduled PRRB hearings on these matters. On Octeber 21, 1996, there
was also a conference call between HCFA and the hospital officials. On
October 24, 1996, a HOFA reglonal staff person faxed the hospital's Director
of Finance a handwritten memorandum staung that the hospital and the
fiscal ¥ diary needed to ik diffe

between the hospil:al and the fiscal lntermediary and that HCFA needed to
be satisfied that the hospltal and the fiscal intermediary were working

toward an ad ative resolution. On N ber 6, 1886, the hospital's
Assl Director of Admb tve and Fi 1 Servlces wrate to HCFA
g additional & on on the appeals issues. A ding to
HCFA and the hospital officials as wel} as agendas g!ven tous by the
ital, there were a number of and e calls b

HCFA and the hospital on an unrelated matter but in which the appeals
1ssue was discussed, HCFA and the hospital officials also told us that
Mr. Viadeck had participated in many of these meetings, but we were
ursable to determine the ones in which he had participated.
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Appeadix 1t
o HERAS 1067
Witk » Hosgieal

On November 14, 1996, Charles Booth, HCFA's then Director of Hospital
Policy e-matled HCFA regional management, advising that he had heen
asked to look at the appeals Issues. He Rurther stated that over 3 years prior
1o this, the hosphial hed made 2 simiar request to HOFA but HCFA and the
hospital "were unable to agree on much of anything.”

Qn November 135, 1996, Mr. Booth sent an e-mafl to the HCPA Reglonal
Office inquiring on the progress. In the e-mail, he wrote,

“[TIhere may ba some middle pround b G {fiscal ciary] posttions

d th f the hospitals which id aliow the hosp! s theymight no
fsic] otherwise vecetve until 108, Ehellcve the A feast have that
question snswered.”

A HCFA regional official replied,
'mwmmmmummmmm:mmm&mw}m

providing the y] with proper supparting

has been very stow Ing Ther

PRRB heariog, ¢ agpealed issues ... ALERIS A st
{fscat diary] can d h f thesa issues, [The hospitals)
Inability to provide Froper supporting tobethe y

During a Novembar 21, 1996, confe HE the hospital and
HCFA, the hospital was advised that Mr. Booth would be taking the matter
over from the HCFA Reglonal Office to pursue a settlement on the appealed
issues.

On November 27, 1895, Mr. Booth tled the Reglonal Ad
stating, *I believe Bruce Viadeck hopes we can move this process faster
ﬁmn{meﬁscalmtmmd&ry]mnbecauseofmelackofgaod
* On November 23, 1396, the Associate Reglanal

Administrator sent an e-mail to the R 1 dvist
" don't forow what [Mr. Booth} thinks we can ‘negotiate’ but,. without
additioral & from p {the fiscal Intermediary] cannot
go further.” Mt later, the R 1 Admi sent an e-mail to
Mr. Booth stating, “Can we talk about what you have in mind for moving
this along? I've had discussions with {regional staff] and don't know what
can be suggested given what they told me about the Iack of documentation
by the providers.” According to HCFA officials we interviewed, the only
assistarice that HCFA could provide to the hospital would be to reprioritive
mmmmhmmmmamiwmgomwm

heduled ig to these offictals, #t was
unhemﬂut’m sutwert ﬂwappeakpmoessmmplebely
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Envestigation of HCFAS 1967 Settloment
Hospieal

On December 2, 1895, the hospital sent an e-mall to the HCFA regional
office with additional information regarding the appeals issues. On
December 3, 1996, HCFA's Regional Office forwarded this information to
Mr, Booth at the HCFA Central Office. On December 19, 1996, 2 HCFA

! staff person iled Mr. Booth advising whom he should contact
at the hospital.

On December 30, 1996, the hospital's Director of Program Refmbursement
teleconferenced with Mr. Booth, who requested additional Information on
the Medicare appeals.

Acootding 10 a memorandum written on or about Jarwary 8, 1997, by the

I’s Di of Program Reimt Mz, Booth notified the
hospital officials Ihat Mr. Booth was "delegated the authority to negoﬁate
settl M Is with [the hospitall” and .. will

identify seveml issues that he would be willing to negotiate.” The hospital's
Director of Program Reimbursement told us that this conversation may
have occurred in December 1996.

On January §, 1997, the hospl!als Dlrect,or of Program Reimbursement sent
Mr. Booth the additional infi ‘duﬁngﬁxef‘ ther 30,

1986, ‘,‘ <all. Theh 's Di of Progs
also wrote, .. would ke to thank you for yesterday‘s assistance In
drafting a status for our Board regarding HCFA's wtbe

project, and your willingness to negotiate appeal resolutions....

On January 15, 1997, Mr. Booth faxed a letter 1o the fiscal intermediary

g additional inf He wrote, "At this point, I'm trying to
idenﬂfy which issues may be ripe for some sort of settlement befors [ try to
negotiate any specific deal. Anything you want to tell me will be
appreciated and will be kept confidentlal if necessary.”
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Investigation of HCFA's 1907 Settiement
Witk a Hospital oot

According to memorandurms written by the hospital's Dicector of Program
Retmbursement, on January 20, 1997, Mr. Boath teleconferenced with the

hospital's Director of Program Reimbursement to discuss the issues for the
semment. OnFebmary 12, 199’{ Mr Bootkteleconfemeedagsinwnh the

schedule that idenﬂﬁed over $50 million in bad debts between fiscal years
1986-87 and 1996-97. The memorandum states that Mr. Booth asked the

hospital for an initial settl; offer and that the hospital advised it was
waiting for HCFA's initial offer. The hospital's Director of Program
told us that be believed that the calculated $78.4 million of

disallowances in dispute “could be considered the Initial offer” to HCFA.
On February 18, 1997, Mr. Booth, whose dﬂe hadchangedmAcﬂngDepugf
Director, Bureau of Policy Devel ed with the
hospital's Director of Program Retmbursement ard offeted to settle by
paying the hospital $51 million in withheld funds, with cerfain stipulations.’
However, aecording to Mr. Booth, the hospital had already learned of the
offer from Mr. Viadeck, who apparently contacted higherlevel hospital
officials. Mr. Booth advised that he had briefed Mr. Viadeck on the status of
the negotistions and told Mr Viadeck that he (Mr. Booth) would be offering
to settle for $51 million. Mr. Booth told no one else of this offer before

g the b L H , when he d the hospital, he was
told that they alteady knew of the offer.

The fiscal lntarmediary‘s Manager for Medlcare told us that the HCFA

d her ime inlate February or
early March and told her that there "was a very important special
arrangement” that HCFA was working out with the hospital.

On or about March 3, 1897, Mr. Booth faxed a copy of a drah settlement
agreemen to the fiscal intermediary and, on or about the same date,
transmitted a copy to HCFA's Reglonal Office for On March 4,
1897, the fiscal intermediary faxed a note to HCFA's Regional Office
advising that it had no comment on the draﬁsetﬁenmtagmmmt. A
March 5, 1997, note written by the Ascat i diaty’s M for
Appeals to her supervisor indicates that the fiscal lntemediary had no
comments on the draft because the nscal Intermediary did not know how

the hospital had calculated the app impact. Mr. Booth
*These stipd were that the hospital appesls, not use the setement as
precadent for resolving other appeals, and 1y potesstial
resoluiions discussed but not setiled.
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Appecdix 11
fuvestigation of HCFA's 1897 Settlement
‘With a Hospital

advised that no written response was necessary. Fiscal lntennedlnry
management told us that they did not think the sett] C
because it “subverted the PRRB proc&es. " They sald it was t.hus unfalr to
other providers that have to go . A g to the
management, they told this to Mr. Boolhwho replied, "HCFA was looking
into it.”

On March §, 1997, the Manager for Program Safeguards for the regional
office wrote an e-mail to Mr. Booth on behalf of the Associate Reglonal
Administrator:

“As we discussed earlier in our phone call with you, we have some major concerns with an
agreement of this type. It appears !hlskapohﬁcslacﬂononmmof[ﬂwwhﬂm

process. It sets a bad precedence {sic] especially since (the)nspdnl]hnsbeala,problm
child’ for years and years. P based onour
intermediary] about some of these appeal issues, mebulcdupmebetwuen [the hospital}
andthe [fiscal intermediary] I:one utreeordkaepng and billing requirements (or the leck
thana in policy Therelsa
goodllkal(huodﬂm[meﬂsell(mennedhry wlﬂpmaﬂonnnstofﬁmlmxes.lfmd
when the issues are hieard by the PRRB ({the hospital] keeps postponing the hearing, we
belleve because they know they do NOT have documentation ard know they will not
prevail).

*Th we believe th 1s not in Medicare's bx 1t in
HCFAsbmhlsst.wesm@y msgeyoumhvemePRRB:ppeahnmedfmrd
toresolve these issues, If itis inHICFAs b toget Fed:
mmwmmduuhbckmommmorsmomummnmdmml
require {th

believe th k w-mourﬂdudnympombmlywmm
!hnlntarsmofour
e alses Teve th " P ly resoive the underk o
{the hospital] cannot or will not, h crds required of all other
providers. What will happen to costs and cl & eriods of time? This

settlement does not require {the hospital to meet M d k

the future, WMWNMWMWHCFA&W-MM

settlammohhluypﬂnam..., ffering to pay $51 miltion In
What is [t} pital] giving in retum - - Ceasing to appeal issues they reslly

don't want the PRRB to hear because they knaw they don't have documentation and cannot

thommmmnmmmmmewm[mmmumm

future will reet thistancts -

settlement where anmmmhumdn ‘grant’ and should be

called that, without the compromise being called » Med:

under Medicare regulations.”
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m
wmnon of HCFA' 1997 Settlement
itk & Hospital

Lastly, after writing some specific questions to terms and clauses inthe
agreement, the Manager for Program Safeguards asked if the clause “{the
hospital] and HCFA agree not to disclose the terms of this Agreement” was
needed.

On March 7, 1997, Mr. Booth replied by stating that the hospital had
implemented a new system for tracking and claiming bad debts since this
was the majority of the settlement. He also wrote that if the hospltal does
“not develop a good system for bad debts, we mey have similar problemsin
several years. We'll see.” HCFA's Manager for Program Safeguards for the
region and other HCFA regional staff told us that Mr. Booth never
addressed the averall concerns of regional management that the settlement
subverted the appeals process. The reglonal Manager for Program
Safeguards alsc advised that on at least one occasion when this concern
was discussed with Mr. Booth, he told them that he was acting under the
direction of HCFA Administrator Bruce Viadeck to get the matter resolved
and to get monsy to the hospital,

On March 7, 1997, HCFA's regional Manager for Program Safeguards wrote
another e-mail to Mr. Booth, ad¥ising that th of
the draft settlement might violate a newly enscted state law; therefore
HCFA's OGC should “ensure this is ok with State laws.” According to the

jonal Manager for Program Safeguards, Mr, Booth never responded to
the| manager's concerns on thls matter. Mr. Booth told us he never brought
this matter or the settlement to OGC. He also told us that while it was
“clear” to him that the region would not have “gone around the [PRRB]
process” it was also "clear” to hirn “that {Mr.] Vladeck wanted to go around
the (PRRB) pracess.” He also said that Mr. Vladeck had advised him that
although he (Mr, Viadeck) wanted the settlement done, it was not as time
sensitive as the settl for another provider. This other provider is the
hospital discussed in appendix I,

On March 21, 1997, the settlement was finalized; and on March 25, 1997,
Mr. Booth dil d the fiscal & diary to pay the hospital $51 million.
Therefore HCFA agreed to accept $28 rrd]lion ofthe $79. 4 million in
overpay The fi 1 clause,
and no terms were added to require the hospital to meet Medicare
requirements In the future.

On April 1, 1897, the hospital sent a letter to the PRRB withdrawing the
appeals. On April 28, 1997, the director of the hospitel sent a letter to
Mr. Viadeck thanking him for his “consideration and suppont” and
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!uvnﬂpm-olmm 1907 Settlement
ml

commending Mr. Booth for the “expeditious” manner in which Mr, Booth
had negotiated the settlement.

On April 7, 1997, Mr. Vladeck sent a memorandum to Xevin Thurm, Deputy
Secretary, HHS, advising him of the settl It stated,

'memmnwemmmwmgmmmwm&cmmmm
fast [si:).“" few Issues with
P o Dy | m«mmnssssmmmm
..., wefound tosetth ¢ of these issues. My staff informs me thetin
udungcforﬂ-drammmtnnmpmﬂm through the appeals process, we
have Instructed our intermediary to pay (the haspital] $51,000,000. Both we and the [the
‘hospital) officials are pleased with this result.”

Mr. Thurm told us that he had no recollection of this matter before

reviewing this memorandum prior 1o his interview with us. Other than the

memorandum, he sald he still had no recollection of this matter. The

Director of Health Services for the hospital placed My, Thurm at one of the
ings with the hospital and HCFA.

The Manager of Med for the fiscal § diery told us that HCFA
wanted the seitiement kept “hush hush” so that other providers would not
know there was a “bypass to the PRRB” process. However, the fiscal
intermediary never questioned HCFA on this because it reports to HCFA
and “have to do as they are told." Therefore the fiscal intermediary did the
wark as ordered. Fiscal intermediary management also told us they
expressed thelr concerns to Mr, Booth and HCFA regional staff, stating to
them that making a settiement that "sut d the PRRBp " would be
“precedent setting.” The fiscal intermedlary also told them that all
providers should be treated equally and that making such a settlement -
:aould be unfalr ] mher pmviders, espzda!ly since other providers askthls
cal . the
the fiscal lmermedlary always refusu. The fiscal lmermdlaly advised us n
is not fi g providers differently, especially when 1t
tells other provid tlmtall ders are subject to the same rules and
procesa no » matter how onerous. HCFAs mpome ‘was that it (HCFA) was
asking for documentation and was “looking into it.” Fiscal
management also told us that they had asked Mr. Booth, "Why do we have
to do this?” referring to the settlement since all providers make claims for
bad debts and the hospital should be treated no differently. The fiscal
l.ntzrmedlmy told us that Mr. Bool.hs response was "HCFA 1s working on
this.” The fiscal ys b of Medicare told us that this is the
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Appendix I
Inveatigetion of HCFAS 1807 Sattlement
‘With a Hoepital

only settlement of its kind that she knows of in 30 ysars of administering
the Medicare program as 2

The hospital's officlals told us that this was the only settlement that the
hospital had done in which they did not have to document thelr costs to the
satisfaction of the fiscal intermediary.

No y for the g ever d this settl b

Mr. Booth knew that this deal, among others, "would go up in smoke™ if
either OGC or Justice became involved. Mr. Booth also acknowledged to us
that this was a bad settlement not made {n the best interest of the
government.

‘The HCFA regional management whom we interviewed stated that they
viewed this settlerent as a subversion of Medicare regulations and
procedures, that it set bad precedent, and that they “had never before heard
of such a settlement,” According to one HCFA reglonal management
offictal, this official had obtained the GAO Fraud Hotline telephone number
at the time of the settlement; and every day for the last 2 years the official
had thought about calling to report the settlement as a fraud matter to be
investigated. .
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Review of HCFA-proposed Settlement With
Hospital Rejected by Department of Justice

Chronology of HCFA
Referral to Justice

On December 3, 1997, the fiscal intermedlary completed an audit of a
provider hospital's cost reports for years 1983 through 1991 and drafted
Notices of Program Reimbursements (NPR) for this period reflecting
approximately $58 million in overpaymen!s due to HCFA.

On January 5, 1993, Darrell Gﬂnsr.ead HCFA's then Chlef Counsel.’ spoke
with the Department of Justice’ and advised that the revised overpayment
estimate was $50 million. Notes taken by a Justice attomey indicate that
Mr. Grinstead advised that the hospital was “willing to pay a token amount”
but had no resources to pay and that negotiation discussions could fail
apart as 3 result. ﬂlenotewmtoatusaytfmtheﬁm&ae&my HHS,
Louts Sullivan, had b dinthe g

“pushing for resolution,” and *wants immediate action and may edll the
attorney general.™ These issues were also written about in an internal
Justice newsletter.

In a Januaty 11, 1993, Jetter, the hospital's president wrote to Secretary
Sullivan that the hospital had recelved the fiscal m(emlediarys draft NPRs
which amounted to 8 §57-million witha
Mmpmmmofusmmemwmmtedﬂmkdﬁm
have the financial ability 1o repay the overpayment and requested that HHS
accept the hospital's proposed settlement with HCFA on the overpayment.
‘The hospital's president offered to pay $3 million over 3 years. On January
11, 1883, an attorney for HCFA also sent 2 nate to Mr. Grinstead with an
“update.” The attorney also attached dmft copies ot' 8 settlernent agreement
between HCFA and the hospital and a backgr for HCFAs
then Acting Admlnlmtor\mnm'lbbyand Secretary Sullivan. The drafted
pted the terms offered by the hospital’s

prwlde.nt.

Thir. Grinstead retired in 1997,

* According tn intemal Justice documents, Mr. Grinstead spoka with an attorney in Justice'y
wuwmmmnm 1992 to discuss » potential

referralofa Al that time, the
overpayment was $15 million to $20 million. prfectsd

20nDec. 31,1992, the wroteto Louls HCPAS.
‘Wﬁﬁ hoph! !'h,es mmm
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Appewdix ¥
Revigw of BUFA-proposed Setsheement With
Hospitsl Rejected by Department of Justion

On January 13, 1993, Mr, Grinstead cafled Justice and advised thathe would
fax an advance copy of the HCFA referral letter in which HCFA requested
Justice approval for the f claims of the hospital. According to
2 Justice note, Mr, Grinstead asked a Justice attorney how quickly Justice
could “turn this around” and If the proposed settlement “would run fnto any
buzzsaws [sic]” at Jusdce,

Mr. Grinstead told us that this case had to be referred to Justice for
approval because there was an ability-to-pay issue and the claim exceeded
$100,000. He opined that a claim exceeiding $100,000 is st in the
Jurisdiction of the HHS Secretary while under administrative appeal and
not subject to the Federal Claims Collection Act, unless HCFA seeks a

settlement for related 1o a provider’s inability to pay
ormﬂmﬂauﬁs&aﬂobﬁavdthatmmemthesenhmtmﬁers
went beyond the S v’s jurlsdiction and required Justice approval.

On January 14, 1993, Mr. Grinstead sent the formal referral letter requesting
approval to compromise the $58-million debt for $3 million to Justice.
Mr. Grinstead wrote that HCFA believed that the hospitals inability to pay
and its p tal closing if required to pay, coupled with Btigation risk,
pwﬂdedmmmmsmwacceptthampmedwkmmmer Healso
wrote that the settlement would address future biiling concerns because
mﬁ:wmmmmhdadjmdﬁwcmmpammmemmmm
liminate any future Lastly, he argued that the Congress
would probably approprkm funds to cover the overpayment rather than
allow this institution to close. The referral lztter attached copies of the
draft NPRs, the draft sett} agr pay v, and
other related materials.

On April 16, 1892, the hospltal's president wrote to Attarney General Janet
Reno and advised her that Justice had not yet responded to HCFA' referral
for approval of the settiement and had not indicated what Justice’s position
might be; he also foned the hospital's desire to lve this matter. He
da g with A General Reno or one of her
representatives to present the hospital's "position more fully.” A copy of the
hospital's January 11 letter to Secretary Sulkvan was attached

OnApr!iSﬂ 1993, mmmmmmmxmmm
dum to the then A Attorney General, advising that the
hwpﬁspmﬁmmmtoAmmkmommmu
be justified on any traditional
mam[&]mhmmwuy Justice had heard nothing
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Agpeniix IV
Review of HCRA-proposed Sertiersent With
Monpital Rejected by Departwant of Justics:

from the sew administration st HCFA and was trying toarrange a meeting
to ascertain HCFA's views. The Asslistant Attorney General suggested that
Justice take no action unti! it knew the views of the new administration on
this matter.

Further, on April 30, 1393, a Justice attorney faxed Mr, Grinstead & draft of
Justice's “evaluation of the proposed settlement” as background for a
scheduled meeting with Mr. Grinstead on May 6. In the memorandum, the
Justice attomey wrote,

*Firse, refection of tis offer doss not tesult In jthe hospital] having t vepay the money

tmmedistely—-it merely forces (the hoaphal) to extuust s statutorlly provided

edministrative remedies. They may receive relief theve. Second HOFA frequently entars into
il need.

owe HCFA for P Accep {the hosptal) can only repsy $1
million per year. there S no reasonoffered that s larger secdement, spread over alonger
prariod of time, would furce [the hospital] to clase its doors.” {E! isinthe originad}

The Justice aorney also argued that if the Congress were 1o appropriate
fonds to cover the overpay then the Medicare trust fund would be
reimbursed (a significant fact given the predictions at that time of
insolvency for the trust fund) and the hospital would be able to remain
open. Addiuona!ly the atiomey opined that even If ol recovery were

diately and the Congress did not take action on the hospitals
behalf, the hospital would ntore tikely file for benkruptcy protection than
close. Under the hospital's provider agreement with HCFA, HCPA could
still recover the overpayment because in bankrupicy matters, the provider
agreement is considered an executory contract that the hospltal would
have to either accept or reject. The Justice attorney reasoned that under
efther scenario, HOFA could make 2 recovery greater than the proposed
settlement. And, more importantly,

“The M i bar. A of

gt size wihh quickly known. Sucha b i i abilityto
gueint o dings that t e ehe Mo P PN
consider i whether reovupment should be p d.... Gur willingress

Tegally qual i HCFAs ip velated losses in 1861

undermines thet argument.”

fiw Y Tha svah e 3 g

that

awwhbmmmmﬂﬁmm wh\hemmsﬁmummme
{ssued later.
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Appandix TV
Review of HCPA Settlemeent With
Howgpirat by Department of Justics

The Justice aitomey further wrote that in this case | HCFA was a!luwing the
provider o "avold the statutory p
contest Medi overp Hons® and that HCFA i!self
“frequently uses this lew argursent against providers who sue HCFA. The
Justice wrote in

“We dth requires HCFA totreat {the hospital} ina
Toarmer inconsistent with its regulations and withits mmtormmuodmm
mumwldr_ltmmpmmbau\echlmfonmwmteompenedbythefnnsarthehw

Ad HCPA. fudgement that the foderal

P fund {the hospital's} Anancial for thatof

Cm!ﬂﬂdvi!mltus Sucha
itical dacision and . body—

Congress. Fisally, other | ! table wh ‘WRCFAS
mmymbdnlfofﬂnmnmﬁmd.ml&pmbhmwmw
2nd are with HCFAs ‘other

Y 3 »

b

On May 6, 1993, Mr. Toby, Mr. Hayes, Mr, Grinstead, mdanot}mr HCPA

attorney met with Justice attorneys t di: the p and
HCFAs request for Justice approval of it A g toa di
prepared by one of the Justice who ded the g, Justice

expressed to HCFA that it was not opposed to a h
wlththehowlm but it was opposed to the one that hsdbeenpmpm

g to the dum, Mr. Toby stated that the risk of cloﬁng the
hospltzl due to the overpay was “ ptable” and “that
. HCFA did not feel this was beyond their ability to decide.”

On May 18, 1993, as a result of the May 6 meeting, Mr. Grinstead sent
another letter to Justice stressing the litigation risks because HCFA
believed that the: hospital's inability to pay was sufficient reason to aceept
the proposed settlement. In the letter, Mr. Grinstead expressed concern
that if the matter were appealed to the Provider Reimbursement Review
Board (PRRB}, the fiscal inmxmedfaxy wwld represent the goveroment's
position; h for the gove wouldbep

Given the complexities of the case, he was concerned that the fiscal
intermediary would be unable to argue effectively. He also expressed
concern about the backlog of PRRB cases and the accrual of interest once
the NPRs were issued. The letter cited examples of what the risks were and
why they were “convinced that the proposed settlement is In the
Government's best interest.” Lastly, he argued that the settlement provided
ample future savings to the program as a result of adjustments made fo the
hospital’s current and future payments,




207

Appendix IV
Review of HCFA-proposed Setticment With
Hospital Rejocted by Departosent of Justice

On July 30, 1993, Me. Grinstead wrote to Justice again, responding to the
Justice request for additional information. This letter stressed HCFA's prior
arguments once again and provided information on two recent lawsults
involving stmilar matters.

On August 3 1993 the Deputy Asslstant Attorney General senta

(hat the Ass!
General for the C(vﬂ Division had expressed reservations” about the
proposed settlement and whether it was an appropriate disposition of the
matter,

On August 19, 1993, the Assistant Attorney General met with Mr. Grinstead.

ccording to a memorandum of the mesting prepared by the Assistant
Attorney General, Mr. Toby and Mr. Hayes from HCFA and Secretary
Sullivan had negotiated the propesed settlement. The $3-million offer had
come from the hospital. Mr. Grinstead did not believe that HCFA had made
& counteroffer. Mr. Grinstead advised that HCFA did not feel it was "useful
to pursue a ‘hardnose’ negotiation” and was under instructions from
Secretary Sullivan to "work it out.” When asked by the Assistant Attarney
General why the short repayment perlod and the “rush” to get this

it done, Mr. Gri d replied that the hospltal did not want to

carry the lability on its books. Further, the hospital had convinced its
auditors to hold off on reporting the potenttal liability because of an
assurance by Secremry Sumvan that the case would be settled, According
to this A General also offered to )
to the fiscal intermediary for a PRRB

b Je Justice

i3

Subsequent Rejection
of Proposed Settlement

According to a S ber 7, 1993, dum from a HCFA staff
attorney to Mr. Grinstead, Justice daHCPA onSepterak
2, 1903, to advise that Justice would farmally refect the pmpcsed
setﬂemem offerb the A A y General and the Assoclate
General had tuded that the offer was "not suffictent” and "out
of line with setﬂcmenl amoums from comparable institutions.” According
to the the As G I asked the Deputy
Assistant Attoraey General to contact the hospkal and inform ftof the
Justice position, According to the memorandum, Bruce Viadeck (who had
become the HCFA Administrator several months earlier) was also advised
of the rejection. After speaking with Mr, Viadeck, a HCFA officis! ssked if
Justice could delay inf the hospital until S ber 10, 1993, so that
the Secretary of HHS, Donna Shalala, could be Informed, because this was
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Review of. HCl’A—ptnpoud Settiement With
Hospital Rejected by Department of Justice

a proposed settlement from the prior administration and Secretary.
Therefore the hospital would likely seek redress from the current

y. The dum also recalls a discussion between the HCEA
attorney and the Deputy Assistant Attorney General when the HCFA
attorney asked for the delay. According to the durs, when asked
for the delay, the Deputy Assistant Attorney General "nearly choked,” since
the hospital had been pressing Justice for a decision.

On September 7, 1993, Harriet Rabb, General Counsel of HHS, drafted a
dum to Si ry Shatala, advising her of the Justice rejection. We
were unable to d ifthis dum was ever sent forward.

On September 8, 1993, the Deputy Assistant Attorney General instructed a

Justice attorney to inform the hospital of the rejection. The Justice attorney
was to tell the hospital that the amount per year was not 4 problem but that
the number of years was. The of this jon noted that
HCFA agreed to allow Justice to take over t!;e negotiations.

On September 21, 1853, after ing HCFA's proposed settl , Justice
began to negotiate for a settlement with the hospital
On December 1, 1893, Mr. Grinstead senta durm withan hed

status report to a senlor HCFA official. In the status report, he wrote that
the matter was referred “...because...the dollar amount [required]
Department of Justice approval of the settl

On January 28, 1984, the hospital wrote to the Assistant Attorney General
concemning the averpayment. In the letter, the hospital rejected Justice's
offer for the hospital to repay $12 million to settle. As a result, the Assistant
Attorney General met with the hospital's general counsel in an effort to
reach a settlement. Since the hospital's letter did not increase its original
offer, Justice concluded that HCFA was to cormmence collection efforts.

On March 14, 1984, the Assistant Attorney General wrote to Mr. Grinstead
stating that Justice had

=,..made every effort hi b At 1haveno
butto inform you that  with ach P gand
efforts, We shall inform f 3 B to your
Department.®
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Appondic I
Review of HCFA-proposedt Setttemunt With
Wwwwd&m

On March 24, 1984, the Deputy Assistant Attorney General wrote to the
hospital, advising & that the matter had boon ratumed to HCFA &6
collection.

Sometime between March 24 and September 20, 1994, the hospital made
another proposed settlement offer, On or about September 24, a settlement
agreement was drafted for the hospital 1o (1) pay $10 million over 15 years,
{2} walve claims of additional payruents owed it, and (3) waive its rights to
appeal the reduction of future payments,

On 0c!ober 5, 1884, the Assistant Atwmey General sent & memorandum
{ of the new 1o the A <
ﬁﬁomeycmeralTheAsodnmAm Genera!signedsheapgm
ndummacoeptsmnuﬂionmﬁyearstosemeas million
overpayment

On Qctober 11, 1884, the Assistant Attorney General sent a fetier tn
Mr, Grinstead stating that Justice had approved the settlernent terms.

On Decembgr 1 1984, Mr. Grinstead senta memoxandum toMr Viadeck
with an d capy of the settd Iy discussed
with him. The memorandym recommended that Mr Viadeck sign the
agreement. On Decomber 2, 1984, Mr. Viadeck signed the settlement that
had been stpned by the hospital on December 1.

OnMarch 15, 1995, the fiscal intermediary sent the hospital the NPRs
r g the total y amount of $56.5 million but referencing
the need to repay $10 million as  result of the settlement.

STh adjusted th d From $58 mfition down to
$56.5 million.
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Senate Permanent Subcommittee
On Investigations

e exumrry___ 26
{ " DEPANTMENT OF HEALYS A HUMAN SERVICES Heslth Sare Financing Anmreirana
3

- Owpury

Admistrsor
‘Washingion, 0.C. 20201

MEMORANDUM

To: K. Lee Binlack, I
Staff Director and Chief Coungel
Permanent Subcommittee on Investigations
Commitice on Govemnmental Affairs
United States Senate

From: Micbacl Hash N\.D...Q\&\\@.Q_.__._-
Deputy Administrator
Health Cere Financing Administrstion

bj Guid on the Resolution of Medicare Peyment Disputes

Pursuant to your request, I am providing you with a copy of the guidance resulting from
the Health Care Financing Administration’s (HCFA's) workgxoupon the resolution of Medicare
payment disputes.

Todly, osr Chief Financial Officer (CFO) disseminated widely thxoughout the agency the
ttached which reflects the findings of the workgroup. Similar g will socn be
jssued todlmmm(thmMmqumdwﬁm) u\dmdmngwﬁl
thereafier be offered to all affected HCFA and contractor employees to ensure that they

d d the guidance’s i jons, definitions, illustrations, and points of contact. The
gmdmcemaksdeuuupoﬂmtdzbtcoﬂwhcnpncﬁcubbeﬁuowed,mdldﬁmhm
P g the more notable directives are the following:

Every proposed resolution in which (l)thq'eu anmomwed!mhefedml
government and (2) there is a prop of t owed is subject to the
Federal Claims CollmnAd(FCCA)andmwbem&ndmtheDepmyCFO Ifthe
amount owed exceeds $100,000 (excluding interest), the Deputy CFO must, in tum, refer
the matter to the Department’s Office of the General Counsel (OGC) and, ultimately, the
Department of Justice (DOJ).

Every proposad resolution in which (1) there is an amount owed to the federal
government but (2) there is no proposed comprormise of the amount owed must be
referred to the Deputy CFO, even though the FCCA does not compel s referrsl of any
kind. Ifthe proposcd resojution would result in the agency paying more or recouping less
than it otherwise would have, both the Deputy CFO and the Deputy Director of the Center
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foruulummm(mumwmmwmm .
payment policy official, must spprove the proposed tesolution a3 &n appropriste exercise
of peogremumatic suthority.

Every proposed resolution in which (1) theve is no amourt owed 1o the federal
government but (2) there is no programmatic suthority to resolve the matier must be
refecred to the Deputy CRO, even though the FOCA does not compel a refemal of any
kind. ‘The Deputy CFO srust, in tam, refet the matter to OGC.

Bvery proposed tesolution in which (1) there is no smount owed to the federud
govemment and (2) there is programenatic suthority fo resolve the matier is not sbject to
the FCCA and need not be referred io the Deguty CFO. Nevertheless, if sty agency or
contractor employes is conoerned that & peoposed resolution would not be au sporopriste
exoyeise of programimatic suthority (sg. the enploywe belicves that it would be
detrimental to the Medicare program or otherwive contrary o public policy), be or she
may request, and both the Deputy CFO and the Depuly Ditector of CHPP most provide,
epproval of the propossd seaclution 8 an sppropriste exercise of programmatic authority,

HCFA must develop criteris to jdentify proposed resofutions of paticulsr fineneial or
precedential significance, sod nmst improvs ifs mechanisms for tracking resolutions of

OGC must be consulted when it {5 necessary to resolve an {ssue of law.

Before s HCFA emploes may execute an sgreement that memocializes the resafution of
& payment dispute, he or she mmst consult with OGC,

. The inclusion of & confidentiality clause in an agreement that mesmorializes the resolution
of u payment dispute, while not illegal, in conteary to public policy. Thevefore, mchan
agreemncnt may not eontain such & cluve unless DOJ, in the course of litigation, instructs

The withdmwal of delsgations of authority ping the FCCA now encompasses all
HCFA Regional Office officials, At this ime, the Deputy CRO s responsibie for the
coordination of all matters implicating the FOCA.

We are confident that thie aew guidenos significantly enhances our finxucis! controly and
romplements our mumerous other initiatives to improve owr financial mansgement peaciices. We
mmumb&mmmsmmwm
modifications sre warranted, Moreover, we will issue additional guidance that will address
HCFA Mmﬂuﬂ!mhhmnfﬂﬁsm(c&mpdus}
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1 hope that you agree that our actions repressnt meaningfil progress in our contiming
efforts to protect the integrity of the Medicare program

Attachment
cc:  Linds Guatitus
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Heatth Cara Finanzing Admintitratic

The mdministrator
Washington, DT, 20201

TO: SEE BELOW

FROM:  THE ADMINISTRATOR MM"[ L SN I

SUBJECT: NEW INSTRUCTIONS DETAILING YOUR RESPONSIBILITIES
FOR MONIES OWED TO THE GOVERNMENT

At my direction, HCFA's Chief Financial Officer, working with a cross component
workgroup, has started the process of ensuring thet HCFA employees have

npreh and clear guidance regarding oollecting monies owed the government,
Whilethaehssbmmwﬂmh&emtﬁshampkxmdmmpﬁmedisme,
mdlmﬁmmhta&ofwubnamfaumﬂmmuﬁmmadm
understanding of what actions to take and with whom you should consult, depending on
the situation.. The attached memorandum is the first in & series of steps to ensure that you
bave the tools that you noed to do your jobs.

Please read the attached memorandum from the Chief Finencial Officer immedintely, and
vetain it for future reference. These instructions are effective impediately and | expe
il complisnce with theny. You are strongly advised to read and retsin these
doanuenucvmifyouuvemimmedme:dawdmpomibiﬁﬁes.dnummy!{CFA
employees are likely to have an sssignment with similar issues at some time in their
carees,

As HCFA sdministers the Medicare program, thyough the fiscal intermediaries end
carriers, at times we leam that & provider, benzficiary, o another payer owes monies (o
Megi Fiscal int disries, cani and Federsl employees xre obliged to seek to
mm&mmmmmmtfedbw. [his merno . end jis attachements

[Ues Of &l 1 e Ypes

QRTAIN

eguxdme

Soon the Qffice of Financial Management will be providing training on these mateyials.
We swill also bo following up with program memoranda to the Fiscal intenmediarics and
wnetstoimplmtth«scpmcdmutheynﬁaﬁcomuoropanﬁm. In addition,
now thet this guidence is in effect, we will be monitoring its effectiveness and we may
discover gaps that will n2ed to be filled. As firther policies and procedures are
developed, sdditional training will be offered to gtaff,
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| MR-Z0-2008  17:41 HFA 10R
Page 2
The issues addi d in this dum and its attach are very-dinp tothe

proper sdministration of the billions of taxpayer dollars entrusted to the Health Care
Fmanmg{\dmmxmwon. 1t is caitical that we strengthen our Snancial controly in this

area ly. Your enoperation in this effort, snd your fil} compliance with these
instructions, are essential.

Attachments

Addressces:

ALY CENTER AND OFFICE DIRECTORS

ALL REGIONAL ADMINISTRATORS

ALL ASSOCIATE REGIONAL ADMINISTRATORS FOR

FINANCIAL

ALL OFM STAFF

ALL CHPP STAFF
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MARCH 27, 2600
TO: SEE BELOW

FROM: THE CHIEF FINANCIAL OFFICER

SUBJECY: YOUR RESPONSIBILITIES CONCERNING MONIES OWED TO
THE FEDERAL GOVERNMENT X THE MEDICARE FEE-FOR-
SERVICE PROGRAM

EFEECTIVE [MMEDIATELY

Bach manager receiving this memorsndum is directed to egsure that it is distributed to
any employee under his or her supervision who has or-may have related responsibilitics,

Rndmsmmmdmmdmainitforﬁmr:refmw. Treining will soon be offered
to il employees.

This memorandusy and m m:hmmts ctmfyxnd fimit authorities of eff HCFA
employwes involved in ts owed to the Federal government in the
Medicare fee-for-smiee pmgram Similar guidance will soon be issued to all affecied
Medicare contractor employees.

Futore guidance will update and revise guidance for all other HCFA operations. As
sdditional policies and procedures ace developed, further training will be offercd to all

etoployses.
Purposes of This Memorsndum

HCFA muakes payment from the Medicare Trust Funds for sexvices furnished to Medicare
beneficiaries on & foe-for-service basis through Medicare contractors (fiscal
intermediaries and carrices) in sccordsnor with HCFA guidelines.

At times, we learn that a provider, beneficiary, ar another payer owes monies to
Medicars, HCFA and Medi are obligated to seek (o recover
these monies to the fullest extent feasible, Becauseﬂ:eMedxureprogxmusnlnrgcand
compiex, these efforts often involve meny employees at contractor sites, in the HCFA
Regional Offices, and in severs! components in the HCFA Central Office. Some matters
also involve the Provider Reimbursement Reviow Board (PRRB), HCFA's Office of the
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Attorney Advisor, the Department's Office of the General Comnsel (OGC), the
Department of Justice, and/or Pederal courts.

In mid-summer 1999, the Administrator asked that HCFA's financial controls over the
resolution of Medicare smounts in controversy, including debts, be reevalusted. At
that point, it was made clear that the responsibility for decisions invelving compromises
of debts and terminstions or suspensions of coliection actions lics with the Chief
Finencisl Officer (CFQ) or Deputy CFO. Simohancously, the Administrator charged s
cross-agensy workgroup, under the leadership of the Office of Financial Mansgement
(OFM), to review HCFA's procedures and practices concerning the resolution of
Medicare payment dispudes, including compromises of debts and programmstic
adjustments to ameunts In controversy. The group was also charged with ensuring that
clear writlen instructions were developed for use by all HCFA staff involved in this
function. (See the Definitions section of Attachment A for a discassion of terms in bold.)

The development, distribution, and consistent application of this guidance will greatly
strengthen financial controls over, and increase accountability within, HCPA's processes
for collecting monies owed to Medicare. As such, we can expect:

.. Continued compliance with al! pertinent statutory, regulatory, and manual provisions;
. More consistent decizions across regions, issues, and provider types;
Decisions that better support the finansial interests of the Medicare program; and

" Ddﬁm&nmmmmmhhndonmmmmpﬁnepuﬁuwﬂb
technical, programmatic, legal, and financial management expertise,
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Legal Authorifics and Delegations

HCFA and its agents have significant authoritics fo make, adjust, snd recover Medicare
payments under Title XVIII of the Social Security Act. This memorandym docs not
revise any of those authorities. It does, however, clarify procedures and prectices thet
raust be followed when both Title XVIII and other suthorities apply, and it mekes clear
that the authority to compromize & debs is oot one of the Title XVII authorities.

The coliection of monies owed to Medicare may be subject to not only Title XVIII
provisions conceming secovery of such monies, but also the FCCA. [ want to emphasize
that the FCCA does not apply to all collection actions, but when it does apply, it imposes
constraints on HCFA's discretion to resolve 8 Medicare payment dispute. One specific
requirement is that every eompromizse of a debt over $100,000 raust be referred to the
Department of Justice, Only designated officials have the suthority to agree to adebt
settiemnent. Becausebcth‘rzt!e XV and FCCA anthorities may govern a ease in which
the Medi is owed , this is en sres in which clear instructions are
especislly noeded, This memoundum sets forth those instructions.

In 1995, HCFA issued an internal Administrative [ssudnce System Guide entitled
“Federal Claimns Collection Act Policies and Procedures™ (HCFA.g: 0305-1, Attachment
G), whith updated the procedures 1o be followed when the FCCA applies to s coliection
action, HCFA, however, has not similarly issued internal instructions to govem the
interection among HCFA, its agents, providers, and others when the FCCA does NOT so

* apply. As aresult, some of our decisions under Titlc XV authorities have been
expressed in terms {e.g., *debt,” *compromise,” "settiernent”) that have made them
appear to be decisions under FCCA muthorities, Also lacking has been & clear description
of when the FCCA applies to a matter and when it docs not. This memonmdum
sddresses these concemns.

In order to establish clear financial contols over and hility for collection actions
subject to the FCCA, the Administrator has delegated authorities concerning the FCCA to
s single point in HCFA: all FCCA matters must be coordinated with Deborah Taylor, the
new Deputy CPO, and/or ber staff MQM&&M
isa ed to : emige : pention
collection action, OFM w:ll be worlnng vnth contractors und Rngonzl Offices to
establish better inechanisms to identify, track, and refer such FCCA matters,

Refer

In the event thet 2 HCFA or Medicare contractor employee is mnbletonﬁsfyhimselfor
herself that & proposed resolution of & Medicare psymmtdxspute would pot be i improper,

and the proposed resolution would result in HCFA paying more or recouping less than is
otherwise would have, he or she may contact a designated official.

At this time, those officials are:

Kathleen Buto, Deputy Director, Center for Health Plans and Providers (CHPP)
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Deborzsh Taylor, Deputy CFQ
Michelle Snyder, CFO

The question may be referred to any one of these points of contact, st the discretion of the
employee.

Non-FCCA Issues of Concem

To strengthen financial controls and increase accountability further, OFM will be
working with CHPP and other comporents in the Central Office, the Regional Offices,
OGC, and others to meke a oumber of other improvements in HCFA's financial
management practices. This guidance does not attempt to fully revise all such
procedures. There are, however, special concerns that wearrant certain immediate
improvements in HCFA's operations,

In the past, programnstic sdjustments to amoomts in sy did not arily
require consultation with OFM and CHPP. Effective immediately, both the Deputy CFO
and the Deputy Director of CHPP must approve all programmatic adjustments to
amounts in controversy that meet the following criteria:

Whete the propesed resolution involves a debt and would result in HCFA paying
more or recouping less than it otherwise would have; or

Where a HCFA or Medicare contractor employee requests such approval becsuse he
or she is unablc to satisfy himself or herself that the proposed resolution would not be

proper, and the proposed resolution would result in HCFA paying more or
reeouping less than it otherwise would have,

Attachment F, Procedures C ing Cetain Non-FCCA Issues Relevant to Medicare
Collection Actions, sets forth additional guidance to improve financisl menagement
practices in specific aress of concern identified by the workgroup. This additional
guidance briefly addresses how to determine if a pregrammatic adjustment to an
smount fn controversy must be coordinated with OFM and/or CHPP, how to consider
the financial and/or precedential impact of such & programmstic sdjustment,
programmatic adjustmeuts in cases before the PRRB, suyulauon agreernents,
bankruptcy and insolvency, and appeals of ad

YourR ibiliti

Please review and retain this memorandum. A provider or contractor may contact you to

consult on an issue that relates to payment policy. cost relmbmm:, cost report

tﬂemn!, orrewveryof moverp:ym!.
PP
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To help you fulfill your responsibilities, this guidance includes the following
attachments:

(s

A discassion of when the FCCA applies to Medicare collection actions, i g
critical definitions that you ]} need 1o understand to make correct distinctions”
between FCCA and Title XVIIN issues (Attachment A).

A warksheet that you can copy snd ttss to help you decide what procadures to follow
(Attachment B). Correct use of the worksheet depends on en und fing the
definitions and principles explained in Attachment A.

¥ a1 24

An example that flustrates the use of the worksheet (Attachment C). The exampie
demonstrates how the worksheet may yield different conclusions when applied at
different points of time to the same monfes owad to Medicare in the same cost
reporting pericd by the same provider. This is important to understand because you
3y have to revise your conelusions in a matter as the facts change.

A set of Frequently Asked Questions thet sddress some of the factors But can affect
your conclusions in a particular matter, such as a PREB sppeal or a provider
bankruptcy (Attachpent D).

A guide to referring FCCA matters, which specifies the required referrals and
identifies points of contact at each step of the process (Attschment E).

Procedures Conceming Certain Non-FCCA Issues Relevant to Medicare Collection
Actions (Attachment F).

Related guidance concerning the FOCA (Attachment G). This 1995 FCCA guidance

is primarily for reference/background; it providers far more detail than most of you

will need. OFM is working to update this guidance to reflect the instructions that {

am issuing today, to incorporate recent changes in law such as the Debt Collection

m\rmtm o acoount for HCFA's reorganization, and to make it more user-
y-

Next Stepe

As 1 poted above, this memorandum and the process improvements that it describes
represent & major step toward clearer and stronger financial controls over the resolution
of Medicare payment disputes and related functions,

Very shortly, CHPP, in consultation with OFM, will establish guidelines for Medicare
contractors so that they may identify programmatic sdjustments to amounts in
controversy with respect 10 which they must obtain BCFA concurrence on both the
policy and the financial sides of the agency. CHPP has the lead in developing criteria to
be used in identifying proposed resolutions of particular precedential significance,
regardless of the amount st issue in an instant claim. and will werk with OFM fo issue

H
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suuh gmdellnﬂ to contractors. CBS will support the implementation of theze new
through tor mansgement aid per&:manc: evaluation.

In addition, OFM will coordinate meetings with components in the Central Office snd the
Regional Offices to sstablish better (1.2, move complete and consistent) tracking
mechanisms for both FOCA maticrs and non-FCCA mutiers on which HCFA must take
action. In the near term, this tracking may be very basie and manus! or only pdrtially
autommated, but we nead to begin tracking completely and istently right away and
then upgrade the supporting technology as time and funds parmit OFM has siready
initinted steps to improve the information that is received from Medicare contractors as 3.
result of sudits, cost report setdements, and various colloction setivities.

Ouz next task is to establish & more sophisticated mesns oi‘:denufymg all colloction
obligudions exrlier and more scourately, and eepecially of tracking and reporting the
status of all cases reforred o you for consultation and resolution. We also need the
cepability to search for current xnd closed cages with particular characteristics, suck as
similarity to & given case. OFM will develop the capscity to provide HCFA Ienimhxp
w:th mnimnapom mmdmdywofowmke:ponnmﬁm [ =8

As mentioned above, Deb:xl.k Taylor, the Deputy CFO, bas the lead on thess issues. If
you have any gusstions or cancesns, plesse contact hee office at (410) 7866427,

ekt S
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Addressoes:
Al Center And Office Directors
All Regional Administrators
Al Associale Regions] Administrators for Finencis] Management
All OFM Staff
All CHPP Staff
Attachments:
Attachment A - When Does the FCCA Apply to Modicare Collection Activities?
Attach B ~ Workshest for A ing Whet Procedures to Follow
Atachment C ~ Bxample of Application of FCCA Principles .
Attachment D ~ Froquently Asked Questions

Attachment E - Qrganizational Responsibilities for FCCA Refernaly in the Medicare Fee-
for-Scrvice Progiam
Attachment F — Procedures Concerning Certain Noo-FCCA Issues Relevant to Medicare
Coltection Actions

 Attachment G ~ HCFA Administrative Issuance System Guide: Finencial Management:
Federa] Claims Collection Act Policies and Procedures (HCFA. g: D305-1, October 1,
1995)

Copiesto:

Sheree Kanoer, Chief Counsel, Health Cure Financing Division, OGC

Tim White, Chief Counszl, Business and Administrative Law Division, 0GC
AJl Regional Chief Counsels, OGC
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ATTACHMENT A
WHEN DOES THE FCCA APPLY TO MEDICARE COLLECTION
ACTIVITIES?
Introduction

Colisctions of overpsyments or other monics paid out under Medivare are suthorized
under Title XVIII of the Social Security Act, but 2re siso governed by other Inws,
including the Federsl Clais Collection Act {FCCA), the Debt Collection Iinprovement
Act, and bankruptey laws. Fiscal intermediarics, carnicrs, and payment safeguard and
other contractors that deal with the recovery of Medicare funds and Federal employees
must all comply with these many different legal requirements.

This guidance clarifies important points in considering whether & pasticular Title XVIH
collection is alse gubject %o the Federal Cldims Collection Act, The clarification has two
parts: a section on criticel definitions, and a section on priaciples that apply thode
definitions,

HCFA calls many activitics, and even whole HCFA components and functions, “debt
callection ™ However, most of the time the monies in quastion do not constitute debts
under the FCCA. This guidsnce establishes rules that every HCFA employee must
follow to ensure that Federal Claims Collection Act cases and Medicare-only collections
are not confused.

Because the Federal Claitas Collection Act and Medicare program guidance have in pest
used common terms but with different meanings and requirements, it is important that
youread and understand the definitions before applying the principles, or using the
sccompanying worksheet (Attachment B).

Definitions

Some koy definitions must be understood and applied cansistently for us to establish
good controls and make collactions in acoardance with the Federal Claims Collection
Act. You will note that the definitions belaw are different from what we have become
used to saying in our everyday talk. That has contributed to the confusion that has
impaired our controls, 50 & clear understanding of these definitions is critical to your
understanding of your responsibilities.

Federa] Claitas Collection Act (FCCA) Terms

—  Debt ~ Monies owed 10 the U.S. governtment constitute & “debt™ anly whes certain
conditions arc met, namefy that: the zmount of the debt has been determined and =
demand lctter has beon sent to the debtor, Ror purposes of this memorandun, the
term “debt” is reserved to amounts owed that are subject to the Federal Claims
Collection Act. Repayment amangements do not change a debt's status. Ovce 8 debt
is fully paid, it ceases bring a dobt, although it may be an “mmount in controversy.”
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[NOTE: The FCCA itself uses the term *claim® shtematively o and sy ly
with the teem “debt® In this guidance, the term “clsim® refers only to s Medicare
*claim,” as defined below, and the term "debt” is used throughout solely within the
FOCA definition.)

Compromise - A *compromise” is an agreement to settlea debt for an amount other
than the ful} amount owed for the non-programematic reasnns of sbility fo pay, cost of
collection, or risk of litigation. A compromise i distinct from s recomputation or
adjustment of the atnounts owed o a techaical or programmatic basia,

Debt settiement - A *debt settiement” is specifically the settienent of x debt. A debt
settlement includ promises and tesminations of sollestion actions that resolve
an established debt, so as to remave it from HCFA' books. A suspension of
collection sction is subject to the FCCA, but it is not a debt settlanent. Debt
settlements are distinet from other settlements such cont report settlements, the
sefilement of litigation, or the scitiement of & Medicare claim or appeal under Title
XViL

[NOTE: Theterm “settiement” should never be used afone, It may referto debt
setitement, cost report settlement, litigation settlement, clsim or appeal settlement, or
some othet matter, and must be sppecpriately modified to prevent misunderstanding |

Suspeasion or termination of collection action — A *susprasion” or & *ferminstion” of

2 colection action is 2 decision under the FOCA authority to stop or forgo coliection

Tor reasons such as cost of collection, or the insbility to colizot the dett, to locate the

debtor, or to prove the case in court, These requests are always FCCA decisions,

:!Iga‘s delegations of anthoritics for these decisions are the same as for compromise
gians.

Medicere Terms

.. Claim - The requsst for payment by & provider or supplier for services furnished
under Title XVIIL, ”

- Cgslnmmﬁm»ﬁemmﬂmbylﬁmliumﬁuy,emmmﬂhﬁw
mﬁ@amﬁw«i?smmﬁm, of the final smount payable for services
furmished by 2 provider during s particular cost reporting period. A cost report
settlement may result in additional payments to the provider, or in the recovery of
overpayments to the provider. When 2 cost report is settled, the interenediary sends
the provider & Notice 5f Program Reimbursement (NFR). The Notice of Program
Reimbursetnent mey communicate an underpayment or an ovesptyment. If the
Notice of Program Reimburscement communicates sn overpayment, it includes 8
demand for repxyment,

[NOTE: Until repayment is made, an overpayment amours asserted in an NPR is x
debt under the FCCA. If that debt is paid timely without disogreement, it never
becomes “an amount in controversy.®}
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.. Ovopayment - An “overg t* is the t that the § diary or carrier
deterntines has paid to 2 provider sbove what is found to be allowsble efter review of
the cost report or materials relevant 1o the provider's aggrepated Medicare claims.

Amount in controversy - The “zmount in controversy” is the difference between what
the intermediary or carrier assexts is correct under Title XVIHI, and what the provider
asserts is comrect. An amount may be in controversy without establishing a debt. The
controversy may regard one or & number of claims, 2 cost report that has not been
scttled, an overpayment that hes boen ropaid or that is in the process of repayment, or
an issue under appeal,

[NOTE: An “amount in controversy” is & debt only if the monies awed meet the
FCCA conditions; that is, that the amount of debt hat been determined and repayment
demanded,}

Medicars sppeal - A provider may appeal its NPR determination if there is an issue
that mects ecrtain threshold criteria. The subject of 8 Modicare sppeal is almost
always an "smount in controversy,” but rarely a *debt® under the Federal Clsims
Collection Act. The scttlement of an appes! does not generally come under the
Federal Clsimas Collestion Act becanse, if the amount in controversy iz an
overpayment, it is comtmonly repaid by the time of the settlement, and thus there is no
debt under the Federal Claims Collection Act. There are many levels of appeal,
including the fiscal intermediary hearing officer, the Provider Reimbursement Review
Board, the Administrator, snd the courts,

Progr ic adj ~ A “progrs jc adjustment” is & revision of smounts
allowad or dissllowed under 2 cost report settlement ar collection action that is based
on Title XVIII authority, as set forth in Medicare policy guidance, such a5 in the
Sociel Security Act, our regulations, or our manuals. Thus, it is distinet from actions
under the Federal Claims Collection Act {campromise, termination of collection, or
suspension of collection) that are not under Title XVII suthority.

— Extended Repayment Plan (ERP) - An *extended repayment plan® is an arrangement
bywhwhnpmwderrzpaynmovapn}maﬁanmagnedbmmnpmod of time.
If there is an ERP, by definition there is & debt, and the debt continues to exist until
the final payment.

cind
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There are two logical rules that identify which procedures to follow:

_  Pirst, is there a debt?

_ Second, is the provider or its representative seeking a resolution of Medicare payment
dispute by any means other thag s progr tic sdiustment o an ! i
y (€.8., compromise or the suspension or termingtion of & collection
action)?

All the above definitions are designed to make these two questions simple to answer. if
the answer to the first question is “Yes,” follow the FCCA procedures. If the answer to
the first question is “No,” the FCCA does not spply. Nonetheless, you shonld sddress the
second question and, if the answer io it is “Yes,” you should follow the FOCA procedures
43 though the matter were subject to the FCCA. That is, immediately contect OFM to
begin the tracking of the case, snd begin fo peepare docomentation for OFM.

REMEMBER « Only the Office #f Financisl Managenvent (OFM) may agree to 2
compromise under the Federal Claims Collection Act, or to suspend or terminate
coflection. The Officy of Financial Management and the Office of General Counsel
{OGC) must coordinate with the Depeartment of Justics (DO!) the compromise, or
guz::im aor termination of collection action, of any delt over $100,009, excluding
in




226

MRR-27-2008 17144 HCFA 10A 202 692 6262 P.18/36

TTACHMENT B
WORKSHEET FOR ASSESSING WHAT PROCEDURES TO FOLLOW

Review the definitions and principles in Attachment A before using this worksheet

1.0

20

3.0

1f the amount iﬁ controversy is a debt:

1.1 Has the provider repaid the debt in full?
If YES, the FCCA does not apply; however, you should still go to 2.0.
If NO, go to 1.2. (This includes debts under an extended repayment plan.)

1.2 Isthere e final deteemination of the amount owed?
IfYES,goto 1.3.
If NO, the FCCA does not apply; however, you should still go to 2.0.

13 Has the intermediary made a formal demand for payment?
If YES, go to 3.0.
If NO, the FCCA docs not spply; however, you should still go to 2.0.

If the provider or the provider's representstive is proposing 1 resolution of a
Medicare payment dispute by any means other than a programmatic adjustment to
an smount in confroversy {e.g., compromise or suspension or termination of a
collection ection):

2.1 Isthe controversy over the amount based completely on program issues?
IfYES, go to 4.0.
IENO, go to 3.0.

"22  Does the provider o representative appear to want to find a doliar figure
that will close the case, regardless of the program issues?
I YES, go to 3.0,
IfNO, go t0 4.0,

Consult with the Office of Financial Management (OFM).

This could be an FCCA case. However, even if it is not, contact OFM, and
prepare 2 written summary of case facts for OFM review. An initial onc-page
summary should capture the provider name and address, provider number (if
known), the provider name and telephone, the Fiscal Intermediary, the
Region responsible for the Fiscal Intermediary, the smount of the debt and the
date of the demand (if known), reasons offered for compromise (or suspension or
termination), and a description of issues raised or offers mede.
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{If m debt is being collected in full, or referred for collection in fiull, existing
and delegations of authority continue to apply. Such sctions do 1ot
require OFM consultation, but must be reparted and tracked.)

4.0  Examine the request to determine if the provider or representative has
mischaracterized the request. If the request is found on reexamination to be or to
sppesr to be a request for s compromnise, or for suspension or termination of
coliection action, go to 3.0,

Review the guid in Attsch Fand Gtod ine if any provisions apply
1o the case, and follow those instructions, Otherwise, document your
communication for your compenent files, As ficeded, brief an suthorized
manager in your chain of command. If you have eny residual doubt, obtain your
manager's concurrence with the sbove ansiysis. We will issue further procedures
for handling programmatic issues chortly.

If a matter does not eppear to fall within cither programmatic or FCCA authority,
consult OGC.
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ATTACHMENT C

EXAMYLE OF APFLICATION OF FCCA PRINCIPLES

Fiscal Intermediury A identifies $300,000 2 2 probeble overpayment ia its review of the
Provider X cost report. The cost report iv not yet settled. A Notice of Program
Reimbursament (NPR) has not been seat.

An auditor from Fiscal Intermedisry A contacts Provider X and requests more
documentation, letting the provider know that theye is probsbly an overpayment,

Provider X ssserts that, even if there is an overpayment, it cannot repay the full alnount
without going out of business.

Fiscal Intermediary A knows that it has some discretion on how fo manage negotiations
for progeam-based sscomputation of the t in sontroversy, but does not have the
authority to forego collection of or compromise & debt once it is cateblished. Fiocal
Intermediary A decides fo consult its Regione] Office and Contre] Office staffin the
Center for Health Plans and Providers (CHPP) on the programmatic issues.

The HCFA staff uscs the Federa Cleims Coflection Act (FCCA) procedures assessment
waorksheet {Attachment B).

{NOTE: Both Regional Office staff 2nd Center for Health Plans and Providers (CHPP)
staff may apply the worksheet in coordination, of separately. All staffinvolved inthe
case are respoasible for idering the FCCA applicsbility, and none should assume that
another staff person or companent has assessed it. Best practice is that Regional Office
and Central Office staff coordinate and develop the facts together.]

The worksheet shows that, under the FCCA, nio debt iz established yet, and no resclution
by means other than & programmatic edjustment i¢ being sought, 50 they freely consult on
the Title XVIII issues without notifying OFM.

A e in i fos

After exchange of documents and discussion, Fiscal Intermediary A sliows an additional
$100,000 in costs, but still finds there is an overpayment of $200,000. Fiscal
Intermediary A sends 2 Notice of Program Reimbursement (NPR), which establishes the
amount of debt and the demand for repayment,
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Provider X iders whether to repay the debt, or arrange an extendad repayment plan.
While it ia doing this, it may appeal the FI decition on a programmatic basis. [k may
eventuaily win at some level of appesl and be repaid part or all of the amount in
controversy. (Whﬁcﬂsewcumnpped.ﬁﬁapamuwhbhﬁmmudzm&c
debt - whether a3 & hamp sum or at the end of an fntermedi
Wmmﬂdm:-m“mdégmdmmdoamtapﬂy)

However, efter review of its wmmxm that even s extended
repayment schedule would force it into bankruptcy or out of business.

The representative for Provider X proposes that the provider pay only §50,000 over two
years, ini onder to continue its full operstions. No programmstic beasie is offered for the
payment of less than the foll amoant of the debt.

Fiseal Intecmediary A contucts the Division of Finsncial Management of its Regional
Office.

The Division of Financisl Mansgement stuif spply the FCCA assessment worksheet
(Attachment B).

mmmw&ammmbummmmm there
is s debt, and & compromise has been prop

The Division of Finarcisl Management contacts the Office of Financial Mazagement in
Central Office, From this point on, the cese of Provider X is tracked as a Federa! Claims
Collection Act case. The Office of Finameisl Managament has the sole lead, although
Ceater for Health Plans and Providers, Repional Office, Office of General Counsel und
other expert staff may be consulted and directly involved in the cese, Intheend, ifitis
detepmined by OFM to be 3 compromise of u debt in an smount over $100,000

g:‘mmmtmnfmdbyomwoecmw , the Departomeat of
[~ N
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FREQUENTLY ASKED QUESTIONS

Q. Whatshout cases before the Provider Refmbursement Review Bosrd (PRRE)?

A,  Thesame principles apply. Many of the cases before the PRRB do not involve a
"debt” under the Feders] Claims Collection Act (FCCA) besatse ropayment has
been made.

Even whils a casc is before the Provider Reimbursement Roview Boad, the
provider and the Fixal Inteomediary may agree to programmatic sdiostments that
result in the provider withdrawing the case. As long as these adjustments do not
create 4 compromise under the FCCA, the cage is not subject to the statutory
FCCA requirements, such a8 consuitation with the Department of Justice.”

However, HCFA is developing guidelines for contractors that will plsce new
controls aver intermediary (and carnier) determinations that meet criteria for
significance. Those guidelines will provide that programmatic adfustments that
meet the exiterie must be approved by both an suthorized program official snd an
authorized financial official.

Q. Ifaprovider has u case before the PRRB regarding an amount in confroversy that
is being repaid under an extendad repayment plan (ERP), doss the FCCA. apply?

A, Yes until the final payment. After the provider makes ifs final payment under the
ERP, there is no debt.

Q. Whatifthe Fiscal Intermediary and the provider agree o a programmutic
sdjustment over $100,0007 Does that nised to be coordinated with the Depertment
of Justice (DO}

A, No. Aslong asthe sdjustment is clearly a redetermination of the amount in
sontroversy under Title XVITL, i is within the suthority of the Fiscal
Intermedisry. The Fiscal Intomedisry may prudently confimm its interpretation
with HCFA staff, mmmaumﬁomth:Fumlmdwyismmmdw
appropriately reopen the ptior determination and issus & revised Notice of
Program Reimb (NPR) reflecting the changad

[Note: Consistent with guidsnce elsewhere in this document, if this resuits in a
HCFA decision on the programmatic adjustment, and that decision meefs the
criteria luid out, that decision mmst be documentad in writing and spproved by
two sppropriately authorized HCFA officials.)
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Proper documentstion is important. The sxecution of a progranumatic adjustment
without proper documentation through the reopening and NPR pr may
inadvertently create a cost report seftlement that on its face has the appearance of
an impropes and unauthorized compromise.

As noted above, HCFA will shostly issue sdditional guidelines fn‘a conbractors

requiring them to get HCFA approval for some p g )

If & case is subject to the FOCA, docs that mean that neither the Fiscal
Intermedinry nor HCFA can meke Medicore-only programmatic adjustments
without following FCCA-manduied procedures, such as consuitation of the
Department of Justice (DQI)?

No. The smounts in controversy in & case wny be in pat resalved by
programmatic adjustments snd in part settied by FCCA sompromise. However, if
the case {s zubject to the FCCA, any compromise must be done in sccordance
with FCCA-mandsted procedures,

What if you ae not sure whether the provider is fishing for 2 compromie?
Sometimes this is very subjective,

1f you sre not sure, consult your manager and recomniend involving the Office of
Financial Management. The proper course of ection is to be very conservative on
the risk exposure because that risk may infortunstely fall partly on you. We
would rather have some cases handied under the FCCA procedures when they
may et need to be, than risk having ceses settled without proper authority.

L aman acalyst in CHPP. ‘What do U do if & Fiscal Intermediary or provider
representative or regional office staff person calls me onthe phone, describes a
situation, and asks me if'it is OK to take a certain amount 23 repayment in full?

Youneed to protact yourself by getting all the facts in the case. Seethe
workshect at Atachment B, If there is no debt, it is within the Fiscal
Intermediary’s authority to make 2 programmatic sdjustment, While it is slways
permitted to make axn appeopristop ic adji when there is & debt,
certain FCCA procedures may 2pply. You should alwsys make clear that you are
mesely advising on the justification of the programmatic basis, not sgreeing to an
amount (which might be misconstrued as an FCCA resolntion}. In my
questionable case, conduct the consultation in writing.

Ifit appears to you that the guidance you propose to offer may result in 2 national
policy decision, & precedent that may materially affoct payment in other cases
(aispecid}y.opm cases of disputed cost report settlements), or 1 significant
difference in payment in o particular case, you should advise your mansgess and
seck their guidance an whethes the case should be coondinated with OFM.
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A,

o

Does this mean that ] should not share inf fon with an diary or
regiona] office ataff member unless | know whether or not the case in question
could be s Federal Claims Collection Act case?

No. There is 2 critical distinetion between sharing knowledge and making 2
desision. Many of you are experts on very specific points of HCFA's policies,
and you must be free to share your knowlsdge with your colleagues in other
HCFA offices and with the contractors. You simply musi be clear in these
communications thet you are not making the decision to resolve a Medicare
payment dispute.

However, if you have reason to believe that your policy guidance in a case may
‘have & material effect that should be voordinated with OFM (sce Attachmeat F),
vou should reise the case to the sitention of management, In CHPP, each Group
Director is authotired to determine whether the materiality of guidanse in 8 case
necessitetes ccordination with OFM.

I | can hare knowledge freely, how do I know when 1 have to track &
consuftation and report it?

This has to reznsin 2 matter of judgment. The majority of issues of allowable
costs and adjustments will not be related to FCCA cases, and jt would impair
consultation snd slow progress on cost report settfemant to treat all consultations
23 FCCA cases. The rule of thumb is that you may sssume that any question that
is specific to & program issueis not an FCCA issue until the inquirer shares
information sbout the status of & debt, or, whers there is a debt, 2 suggestion ofa
;cém&mmiscmsupmxim or ternination of collection thet brings it under the

With regard to non-FCCA cases, consult with your management if you believe

" that gaid ffered in & pardcular cese may have 2 matcrial effect that warrants

[Note: Consistent with guidance slsewhere in this document, if this results ina
HCFA decision on the progremmatic adjustment, and that decision meets the
criteria leid out, that decision must be documented in writing and approved by
fwo sppropriately authorized HCFA officials.]

How does all this affect bankruptey and insolvency cases? -

As with Provider Reimbursement Review Board cases, the same principles apply.
However, bankruptcy cases also are subject to & munber of other Federa] and
Staie Isws, tend to be very complex, and always involve the Department of
Justice. Bankruptoy ix litigation. Special roles apply to interfacing with entities
in bankyuptcy (ealied "debiors™). All bankrupicy matters must be coordinated
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with DQJ through the Regional Chief Counsels’ Offices (ROCOs) of the Office of
the General Counsel, Further, since our ability to collect any debt is impaired by

~ bankruptey, almost any settlemeut will involve the exercise of FCCA authorities,
rather than Title XVIL suthorities. In ali banknuptcy matters contact the Office of
General Counsel for guidance.

Q.  Whaiabout a provider ceasing to provide Medicare services dus to health and
ssfety iszacs?

A, Thesc alsotend to be complex cascs, which may or sy not involve the provider
going out of business or undergoing bankruptey proceedings. Any HCFA action
on potential monies owad to Medicare must bs coordinated with the regionat
Division of Financisl Mauspement, The regional Divislon of Financial
Mansgement will assess whether the case {8 to be treated as an FOCA case,

in the csse of bankrptey, procoed in acoordence with Attschroent F.
Q. Does this memorsndurm affect pryments under dersonstrations?

A.  No, Because dernonstrations are subject to infensive mansgament roview and
oversight, ncluding review by the Office of Management and Budget, this
memorsndum does not apply to demonstrations,

Q.  lamaCHPP analyst Ihwumbemmmdoamtwmb&mm
caze, and ] have established that to the best of my knowledge, there is o
programmstic guthority to address the problem at hand, What should 1 do?

A.  Consult with mmmmmdmmmdﬁmmwmme&Mﬁwm
of OFM and OGC, These situstions do arise, but they are very fuct-specific, and
need to be considered individually.
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ATTACHMENTE

ORGANIZATIONAL RESPONSIBILITIES FOR FCCA REFERRALS
IN THE MEDICARE FEE-FOR-SERVICE PROGRAM

Alt HCFA staff are responsible for considering Federsl Claims Collestion Act (FCCA)
applicability, and none should assume that another staff person or

assessed it, ButpmdxceuforkegmmlOﬁu,thpCent«fozHeﬂthlelmd
Providers (CHPP) and Office of Financial Management (OFM) staff to coordinate and
develop the facts together.

20 Fiseal L siarics and Cagi
21  Responsibilities

The Fiscal Intermediary or Carrier is sesponsible for the primary activity of debt
determination and debt collection, The Fiscal Intenmediary or Carrier does not
have suthority to suspend or terminate collection action on 2 debt, or to
compromise a debt or otherwise make a debt settiement under the FCCA. The
Fiscal Intermediary Claims Collsction Point of Contact (CCPOC) or the Carrier
Claims Collection Point of Contact must refec any suggestion of any of these
actions to the Regional Office Claims Callection Point of Contact (RO CCPOC).

22  Points of Contact

Each Fiscal Intetmediary or Carrier must identify a Claims Collection Point of
Contact who is responsible for assessment of cases for sppropriste referrs] to the
Reglonal Office. This point of contact must be named to the Regional Office.
The Fiscal Intermediary or Carrier must notify the Regional Office Claims
Collection Point of Contact of suy change in the Fisca! Intermediary or Carrier

Claims Collection Point of Contact.
3.0 Regional Offices
3.1  Regponsibilities

Each Regional Office shall appoint o Claims Collection Paint of Contact from
within its Division of Financial Management. This point of contact is responsible
for ongoing communication and consultation with the FI and Carrier Claims
Collection Point of Contact.

P.26/36
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The regiona] Claims Collection Point of Contact is the lcad for guestions and
referrals regarding the Federal Clatms Collection Act. Any Regional Office staff
who axe pursulng or consulting on & collection case must refer any suggestion of a
suspension or termination of collection action, or compromise or ether debt
settiement to the Regiona] Office Claims Collection Point of Contact.

Under HCFA delegations of autherity, reflected in the AIS GUIDE, the Regional
Administrator continues to have the authority to collect claims in full and to refer
collestions in full. This guidance does not alter those authorities for referrals. Al
such referrals must be reperted to the OFM. Note that the ATS Guide has been
superseded with respect to debt setflement anthority; carrently, only the Deputy
Chief Financis} Ofcer is anthorized to approve suy debt setdement, including
any sompromise inder the Foderal Claims Collestion Act.

The Regional Offics Claims Collection Point of Contact must maintain a1 up-to-
date Tist of all potential suspension or termination of collection actions, and |
comprotnises or other debt gettlements under discussion, incfuding those referred
for collection in full. The RO CCPOC must notify OFM of sny change in the
facts or status of & collection case that hag been identified.

32  Points of Contact -

Initially, the Regional Office Point of Contact shall be the Associate Regional
Administrator who directs the Division of Finsncial Mansgement.

REGION POINT OF CONTACY | TELEPEONE
L  BOSTON Lynda . Siiva 617-565-132
I NEWYORK Poler Relsman 212-264-2505
UL PHILADELPHIA | Bob Taylor 215-861-4261
IV. ATLANTA Dale Kendrick 404-562-7301
V. CHICAGO Opal Nealy 312-353-9817
Vi. DALLAS : Steve MeAdoo 214-767-6402
VIL KANSASCITY Phil Chiarellt £16-426-5033
VII. DENVER Bemand Fellner 303-844-1993
IX. SANFRANCISCO | David Sayen 415-744-3661
X. SEATTLE David HafSe 206-615-2334
4,0 Office of Financial Management

4.1  Responsibilities

The Debt Collestion Branch {DCB), Division of Financial Infegrity {DFY),
Financial Services Group (FSG), Office of Financial Mensgement (OFM) is the
central office lead for coordinating alt HOFA collection activities, The Debt
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Collsction Bratch may refer cases or issues to OFM staff as appropsiate, but
rezaning the senter for a1l information on status.

The Director, Division of Accounting, FSG, the Office of Financisl Management,
is the Agenoy Claims Collection Officer (CCO} designated under-the
requircments of the Federal Claims Collection Act. The respousibilities of the
Ag@cychimsConealnn Ofﬁeermdeamhdm tthdmmﬁvetxsuxnm

The Deputy Chief Financial Officer (DCFO) i the sole HCFA official authorized
to suspend or terminate collection action, of 1o compromise or otherwise make &
debt settiement under the FCCA.

The Deputy Chief Pinancial Officer shall be authorized to give finmacial
concurrence o 1 CHPP decision on a programmiatic sdjostment, provided that
spprovel is recommended in writing by 2 CHPP Group Director or Deputy,

sarve 48 2 contact point for sy HCFA or contractor steff member who is unable
to satisfy himself or hecself that & proposed resclution of 8 Medicare payment
dispute would ot be improper where the proposed resolution would result in
HCFA paying more or recouping less than it otherwise wonld have,

P.28-36

42  Points of Contact

POINT OF CONTACT NAME TELEPEONE
Debt Collection Branch Maris Parmer 410-786-5465
Claims Collection Officer | Jeff Chaney 410-786-5412
Deputy Chief Finaneinl Deborah Taylor 410-786.6427
Oftlcer

30 Center for Health Plans and Providers

5.1  Responsibilities

The Deputy Director of the Center for Health Plans and Providers {CHPP) shall
Serve &5 & contact point for any HCFA or contractor staff who is unsble to satisfy
himself or hereelf that o proposed resohution of 2 Medicare payment dispute
m&w&wﬂuz&Wm&meﬁmﬁ@A
paying more or recouping less than it stherwise would have,

Bach Group Director and Deputy in CHFP shall be authorized to give program

Whtdﬂ?dmmmnpmm&:djwmmm;mw
from the Deputy Chief Fi
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Each Grovp within the shall designate 2 Group Point of Contat (GPOC) for
Federal Claims Collection Act assessments and refemals.

TheGmumentofContadshaﬂbe:vﬂhhhmepmﬁ‘fnrtrﬁmngmd
consultation of the Federal Claims Collection Act requirements, sssessment of
FCCA applicebility, and assi in refecral of potential Federal Claims
ConedxonAetmes(requeef.stowspeudortq-mnnuccllmmncuononadebt
o propossls to compromise § debt ot otherwise effect 2 debt settfoment under the
FCCA) to OFM Nonetheless, the Group Point of Contact’s role does not relicve
the CHPP staff person of the responsibility for being awers in all consultations
with providersof the potentiat for s technical progremmstic discussion to quickly
transform into a Federal Claitns Collection Act negotintion. Individual staff are

always responsible for sscertuining the facts of 2 casein sufficient detail to apply
meFCCAmument

All CHPP staff shiould be notified of the Group Point of Contact's identity and 4
role, and of the responsibility of the staff to work with the Growp Point of Contact
to copstlt with and refer cases to the Office of Financisl Management's Debt
Collection Branch. In the absenos of the Group Point of Contuct, any CHPP
manager may refer a case to the Debt Collection Bratwh.

Points of Contact
Initially, the GPOC for each CHPP group shall be the Group Director.

P.23/36

CHPP GROUP GROUPF POINT OF ' | TELEPHONE
CONTACT (GPOC)

Purchasing Policy Gronp | Tom Gustafson/Parashar Patel | 410-786-5674

Chtoic Care Policy Tom Hoyer/Jamice Flsherty | 410-786-5661

Group

Hesith Pisn Gary Bailey/lean Lemaswicr | 410-786-4297

Administratioz Group

Provider Billing snd Chet Robinson/Joo Brosckee | 410-785-6963

Education Group

Demonstration and Dats | Sharon Amold/Sid Trieger 410-786.6451

Anaslysls Group

6.0. Office of the Gonens} Comnsc]

81  Responsibilities

All matters thet mmfmadmihequment of Justice under the FCCA must be
reviewed by the Office of the General Counsel..

m‘mnofmeaﬁuofmeﬁmedwmmybeinvnlveﬂin
Medicare collections: the Regional Chicf Counsel's Offices (RCCOs), and the
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Health Care Finencing Division (HCFD). Tn sddition, the Basiness and
Administrative Law Division may be consulted if 2 case involves contract law.
OGC is available to provide sdvice snd asvistance upon request.

Regiona] Office staff may

At the

ponding Regi

a! Chief Counsel’s

Offices. In accordance with Attschment G, referrsls to the Department of Justice
for cotlection in full rmust be referred through the appropriste Regional Chief

Counsel’s Office.

The Health Care Financing Division attorneys may be consulted by Center for

Health Plans and Providexs or Office of Financisl M

programumtic issues in a case.

‘The Health Cere Finsucing Division and Regiona! Chief Counsels’ Offices have
designated attorneys to be the initial points of contact for HCPA consultation.
‘Those attomeys are listed in section 6,2, below,

t staffon Medi

P.30s38

62  Points of Contact
The initial points of contsct are:
OGC COMPONENT POINT OF CONTACT | TELEPHORE
HCF DIVISION Thomas Staber 410-786.8869
REGIONI Nancy Nemon §17-565-2382
REGION XX Angette Blom 212-264-6373
REGION IX Fim Newnnan 215-861-4461
REGION IV Howard Lewiz 404-562-7830
REGIONY Alsn Dom - N, [L, MN 312-886-1707
Al Jaffe ~ W1, M1, OH 312-886.1669

REGION VI Jost Lemer 214-767-3463

: Backup - Gayla Full 214-767-2995
REGION VI Sam Borin N B16-426-6513, ext. 221
REGION VIl Jay Swope 303-844-5101
REGION IX Dick Waterman 415-437-818%
REGION X Evelyn McChesney 206-615-2278
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ATTACHMENT F

PROCEDURES CONCERNING CERTAIN NON-FCCA ISSUES
RELEVANT TO MEBICARE COLLECTION ACTIONS

Introdyction

HCRA's need for stronger financial controls and sccountability in fiscal management goes
beyond the coardination of Feders) Claims Collection Act (FCCA) and Title XVII
suthorities and procedures. Scveral further stops are needod, but this guidance canoot
provide a full revision of ail the affected procedures. However, cortain specific concerns
roquire improved operstions immedintely.

The guidance below applies fo colicctions and cost report settlements wder Title XVIIX
genexally, incloding programmetic adjusiments. Thix guidance epplies whether ot not 2
case is found to be subject to FCCA

Aas this guidance makes clear, all matters involving s debt must be referred to the Deputy
Chief Financial Officer for appropriste disposition. Similaly, alf matters for which there
is no programmatic authority to resolve the amounts in controversy must be referred to
the Deputy Chief Financial officer for sppropriate disposition. Upon refexral, the Deputy
Chief Finuncial Officer must detenmine whether 8 matter involves both & debt and 2

compromise or & suspension or terminstion of » callection sction.

«  [fthe matter involves both g debt and & comprorise or & suspeasion ot termination of
2 collection action, the FCCA applies, and, if the amount of the debt exceeds
$100,000, the DCFO must ensure thet OGC and, ultimately. DOJ, review the matter.

¢ Ifthe matter is ove for which there is no programmstic suthority to resolve the
amount in controversy, bat invoelves no debt, the FCCA does not apply. ‘The DCFO,
however, must ensure that OGC revicws the matter.

s If the matter involves a debt, but not a compromise or a suspension or teqination of
a collection action, the FCCA. does not require referral to the Department of Justice,
regardless of amount, In such cases, a programmatic adjustment may be proposed.
The DCFO and the Deputy Director of the Center for Health Plans and Providers,
however, must approve the resclution a8 & proper programmtic adjustment where the
preposed adjustment would result in HCFA paying out more of reconp less then it
otherwise would have.
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As implied by the discussion above, if a matter involves neither a debt nor & compromise
ot & suspeasion or teemination of & Sollection sction, it need not be referred to the DCFO
for disposition. Therefore, we are implementing the foliowing sdditionsl procedaral
safeguard:

= In such a situation, if any agency or contractor employee has not satisfied himself
or herself that a proposed resolution of & Medicare payment dispute would not be
an improper programmatic adjustment, he or she may request that the DCFO and
the Deputy Director, CHPF, approve the proposed resolution sg a proper
programmastic adjostment where the proposed adjustment would result in HCFA
paying out more or recoup less than it etherwise would have.

Six months from tha ixsuance of this memorandum, the CFO will reevalvate all of these
procedural safeguerds and sdvise the Administrator whether modifications are wacranted
and, if so0, what those modifications should be.

CHPP staff are often consulted as experts on payment policy. Many, but not all, of these
consultations may result in programmatic adjustments, end the staff consulted may not be
ﬁm&cmmﬁmmmmnmmmaﬂmm
even 3 yed to 8 provider or intermediary has a signifivant cffect on
payment.

Requiring the cooedination of all such consultations with OFM is unnecessarily
burdensome. However, it is necesgary that all CHPP staf¥ be vigilant to identify any case
that may result in & pational policy decigion, a precedent that may materially affect
mmmlmothﬁum(upedaﬂyopmmnfdnpmdmmnmmmﬂ),ou
significant difference in payment in 8 particular case. 'OGC is available to provide advice
and assistence upon request. OFM is responsible for maintsining the Agency's finmwsiel
controls and producing its financial statements. Coordinatien with OFM is necessury for
any HCFA decision that significantly sifects those controls and stateroents. OFM actions
mmchmmﬂbebuedonthouﬁmﬂmpom’bﬂzmndwiﬂmﬂbmgﬂe
CHPP's suthority on policy mstters.

The required procedure mirrors established practice: oach CHPP staff member is
mue&mmwmmwmnm«ampm

Each Group Director shall decide whether particnlar cases must be coordinated with
OFM.

CHPP shall develop guidelincs for the asscasment wad refirral of cases t0 OFM, and shall
train all CHPP staffin those guidelines and the supporting procedares,
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Once & case is referred 1o OFM, DFI shall retain the responsibility for tracking the case
until it is closed or settled, and CHPP and regional DFM staff may be required to
segularly update the status with DFL

OFM will work with the CHPP and the Regjons to estsblish a forum for discussion and
identification of issues and cases under consideration that may bave precedential impeact
on other cases, OGC will provide sdvice and assistance upon request.

OFM shell develop a meens of notifying Fs and camiers of issuss that have been
identified as having precedential risk. Onoe this means of notification is established, Fiz
and Carricrs will report on & regular basis to the RO Claims Collection Point of Contact
RO CCPOC) the stahuys of any cases involving those issues, Thescreports willbe
consolidated reglonally, and forwanded to OPM. OFM shall consolidate and analyze the”
egions! reports and provide the resulting information to CHFP and the Regions.

Before this identification, ndtification.and tracking system is establiched, Fls, Camiers,
and Regions sre required to regularly review cases on hand to assess precedents! risk, and
to veport any such cases informally to their regular points of contact.

An Fl end a provider may agree to programmatic adjustments under Title X VI that
resalve & cost report setflement that is already before the PRRB.

If the provider owes a debt to Medicere, the RCCA procedures must be followed
regarding any sction to compromise or suspend or terminate collsction. This would apply
even if the provider were sctively repaying the debt under an exterkied repayment plan.
However, cases before the PRRE are not sabiect 1o the FCCA if the debt has been repaid.

Programmatic sdjustments not subject to the FOCA tmust be coordinated with the Office
omehg(&eeeWofHCFA’;Oﬁwdhmmmsmeds
mﬁswmmrmxu@mﬁcmmmmmmmmmw
programmatic adjustment, with OFM and any involved CHPP Growp, The Fl must
document that only programraatic adjustments were made, and must observe the
mﬂmﬁeﬂuwmmmmﬂammmmdamﬁ
aa_ewNoﬁeeomegamRﬁmBursmqu(NPR). The Reglonal Office Claims Coliection
m&mmmbcmﬁﬁdwmmamymmmmm ly
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Stipulation Agreements

HCFA employees may be confronted by praposals from providers or their representatives
in the form of legal documents, requiring &n authotized signature, and desigoated by
names such as “stipulation sgreement”or "stipulation of settlement.” These agreements
have most often arisen in cases with providers who are in an appeal status, such as before
the PRRB, or in litigation, but may involve providers who have not yet been fssued & final
NPR, In some cases the agreemént deals with the applicability of a particular ruling or
decisjon (e.g., » cireuit court decision) to one or more providers who may or may not have
appealed the issuc decided in the ruling or decision. Some such sgreements may refer to
specific smounts in controversy, others simply to application of particular palicies or

HCFA is concerned that in some cases signing such an sgreement may jeopardize future
appeals of court decisions in other circuits and districts. Any HCFA employee who is
uhdtoexemmchmmem;nuamnsﬂtoccmmfymamte‘

CCPOC.
We have concluded that confidentiality clauses, while not illegal, are contrary to public
policy, and therefore, no agn may in such & clause, unless we are instructed to

do otherwise, in the courss of litigation, by the Department of Justice.

The form of these agreaments is irtelevant to the determination of whether or not the
FCCA applies. Although some sre entitled as stipulsting a settiement, the facts of the
casc must bo considered to assess whether or not the proposed agreement would
constitute a debt settement or other action subject to the Federal Claims Coliection Act.

‘n:ne‘oﬂiee of Financial Management shall prepare instructions under which each regional
Division of Financial Management (DFM) is to consult with its Fls and carriers as to the
frequency and nature of such stipulations, and report the results back fo the Office of
mh&mnmmh Based on that information collection, futare guidelines will be

Bankmptey and Ingolvency

HCFA :_nuﬁnely encounters situations in which a provider, managed care organization, or
insurer is insolvent and owes Medicate monica, All bankruptcies and insolvencies are
litigation, for the purposes of these procedures arc treated as subjest to the FCCA, and
must be coordinated with DOJ.

Ba.nhuptlcies and insolvencies of managed care orgattizations and other payers differ in
key ways:from provider bankruptei¢s. State insurance departments arc the primary
sources of information in managed care organization or insurer bankruptcy and
insolvency situations. Typically, a State insolvency proceeding is called a reccivership.



243

MR-27-2008 17149 HCFR 10R 202 698 6262 P.3S/36

Although these guidelines are gpecific to foe for service Medicare operations, it is
necessary to discuss Medicare managed care contracts in this context, since organizations
with Medicare managed contracis may also be other payers with which Medicare benefits
must be coordinated, or may also provide scrvices to some beneficiarics on s foe for
service besis. To assurc proper cosrdination, CHPP shall develop spprogiriate procedures
consistent with these gaidelines to be followed when a managed care organization with a
Medicare contract is declared insolvent by the State insurance department or begins
bankruptey or insolvency proceedings. CHPP shall immediately inform DFI sbout
managed oace organization benknuptey and insolvency filings, noting the dates tha
referrals ocoumred. Ifregional staf¥ are first to learn of an insolvency, they shall similady
inform the regional DFM of such filings, which shall in tum inform the RCCO and DFL
DF1 shall eoordinate with CHPP, the Regional DFM and OGC or the RCCO to asnwre
that the litigation is effectively coordinated,

HCFA is gencrally notified of provider bankrupteies by its fiscal intermediaries and
carriers or by DOJ through OGC. Fls and carriers shall immediately refer all provider
bankruptcy cases (o DFM, which in turn shall immediately yefer the case to the RCCO for
coordinatinn of the litigation with DOJ. Arthe samoe tims, the Regional DFM shall report
the cate to the Office of Financial Management's Division of Financial Integrity (DFI).
noting the dutes the referrsls occuared.

Timing is very important in bankruptey and insolvency matters. Time constraints
prohibit central control by DFI of all responscs, but HCFA must maintsin e central
repository of identifying and tracking information, If jsnues require coordination of
responses with Central Office components, that coordinstion must be referred to DFL,
unless court deadlines prohibit. DF1 shall notify and coordinate with any necessuy CO
components, and shall coordinate with OGC (HCF Division) to sssure the litigation is
being handled appropristely. Similarly, in the Regions, DFM shall notify and coondinate
with any necessary RO somponents, and shall coordinete with the RCCO.

RCCOs shall refer all directly received (whethes from DOJ or otherwise) bankruptcy and
insolvency cases to their Regional DFM. DFM shall coordinate as appropriate with the
FL, carrier, or regional staff who sre responsible for s particular Medicare managed care
plan, and repert to and coordinate with DFL. OGC shall refex o] directly received
{whether from DOJ or otherwise) bankruptey sod insolvency cases to DFI and coordinate
with the RCCOs for handling and coordination with DOY.

To summezize, DFL in central office and DFM in the regionsl offices shall track ali
bankruptoy and insolvency cates and jointly ensure the referrals to the responsible central
u@mmmmwnm DFI shall assure that HCEA
provides DOJ (through the RCCOs or OGC) adequats bankruptey sugport, inchuding
necessary supporting documents and anslysis from Fls and carriers.

Al provider bankuptey supporting document and analysis requests to the FI or casrier
Mzbmmwnanm. Requests to Medioars managed care
pmhmmmmwmumaommwm
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regional staff responsible for those canaged care contracts, but shall be coordinated with
DFM, so that DFI may rely on a common contact point for status information on alt
bankruptcics and insolvencies,

1f a Region receives 2 bankruptcy referral from a Regional Atomey in the RCCO oran
Assistant US Attorney, snd has not received nefice of the case from DFL, the RO CCPOC
shall report the case to, DFL

L of Adverss Court Decisi

There has been inconsistency in handling decisions of whether to uppes! adverse court
decisions.

CHPP, OFM and the Office of the Attorney Advisor shall form &n Appeal Review
Committee to establish criteris for deciding Whether to sppeal. The Appest Review
Committee shiall consider cach adverse court decision and spply its criteria to determine
whether an appeal should be taken. OGC shall advise the Committee without a vote,

The Committee shall be suthorized to refer a case to OGC (HICF Division) requesting
appeal on behalf of HCFA. HCFA recognizes that OGC must coordinate any such
decision first with the Geners! Counsel's officc and seoondly with DOJ.

‘The Committec shall wark with OGC to assurc adequate briefing and explanation of the
issucs under considerution, and shall coordinate technical support from HCFA staffin
assessing potential risk exposures from & decision not 16 sppeal ar the failure of an
appeal.

in the event that OGC informs the Committee that it does not believe HCFA's decision to
appeal is advisable, the Committee shall notify and brief the EC. IfHCFA dissgrees with
OGC’s recommandation after discussion with OGC, the Commitree will, on the
Administrator’s request, coordinete the preparation and clesrance of & decision
memorandum, if necessary, réquesting the Deputy Secretery to revisit the OGC decision
in discussion with the General Counsel's office and HCFA.
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PLEAGE RESPONG 0
. prsian
Honorsble Susan Collins
‘United States Seaate
‘Washington, D.C. 20510
Dear Senator Collins:
1t has come to my ion that the P ¢ Sub itte will be

holding a hearing on the Health Care Financing Admm:mauon's(HCFA)settlemwof
three claims, two of which were with major New York health care providers. I want to
mske sure that your Subcommittee understands my support for these institutions and the
leadership of HCFA, in particular it’s former Director, Bruce Viadeck.

I ca sftest, without reservation to the integrity of Mr, Viadeck and his dedication to
assuring access to quality health care for all. Bruce Viadeck worked in New York for
many yea:sbefbreh:sappcmunmuoHCFA The President’s choice was a good one.
Mr, Visdeck hasan inthe plex issues of health care finance.
amm'hn:fh:behwed!hatﬂwmaﬂuulhmdshouldhvcbemseﬂled,thcathcy
nost likely should have been.

‘The General Accounting Office report appears fo meke no accusations of conflict of
interest. Instead, the report alleges that proper procedure was not followed, Given the
experience of Mr. Viadeck and the senior HCFA professionals who he assigned to
negotiate these settiements and the crucial role the institutions i question play in
providing health care, especially for the poor and uminsured, I see no resson to believe no
matter what fair procedure would have been followed the result would bave been
virtuzlly the same.

I hope that you will ses that Mr, Viadeck knows ns
value of assuring it for a}l who need it

theprice of health care, but the

CBRjrs

Ce: Hon. William Roth
Hon. Ted Stevens
Hon. George Voinavich
Hon. Pete Domensi
Hon. Thad Cochran
Hon Arlen Spector
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Senator Cari Levin
Ranking Member
Comminee on Governnental Aﬁ‘ﬁu
Subcommittes on 1 st
Smate Raussell Building, Room 100
‘Washington, D.C. 20510-6262
Dear Caed:
It has come to mymdmmmmmmmmmwmnﬁmm
B ions is conducting a b g how the Health Care Financing
Administration (HICFA) settled certain Medicare claims in X996. including some claims relating

to public hospitals in L.A. County.

T thought it might be usefi to give yoi some context on this issue. During the 1995-1996
petiod, L.A. county was in & period of scvere fiscal crisis, with alayming implications for the
continusd visbility of the public hospital systern. There were threats of bankvuptey, and some
were even suggesting that the county would have to walk away entinely from their obligations to
sexve the poor.

‘Thess was probably not a membey of the L.A. delegation of either party who wos not
aware of the serious threat posed to continuing health care sarvices to the many poor and
uninsured persons who were served by these providers. .

During that period, the California State admjnistration under Governor Wilson supposted
and forwarded 1o HCFA proposals for » waiver of cortain Medicaid requirements, and during the
discusaions of the county and State with FICFA, the severity of the problem facing the L.A.
health system was undoubtedly impressed on HOFA, and other officials in the Administration.

Many members of the delegation, I am sure, urged HCFA officials to act appropriately
and responsively in whalever aress wese before them to aid the county in avoiding what loomed
a5 a public health dizaster. In other wonds, we wanted to assure tha! inattention or bureaucratic
delays in resolving resolvable issues were avoided to the extent possible.

Tunderstand that the sctions of Dr. Brucs Viadeck, who was head of HCFA at that time,
to press his staff to resolve certain Medicare reimbursement disputes in 1996, are now being
- called into question.
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March 27, 2000

I'know Dr. Vladeck as a dedicated and able Administrator of the agency. who was totally
committed to the protection and strengthening of both the Med and MK
wamdxsmmmdmﬁnbmeﬁmmwof&uewmmmmmm-meagedm
disabled persons who depend on Medicare and the low-income aged and disebled, and children
and families, who ars served by Med:cmd. Itis inconceivable to me that he would have taken an
action that would have endangy promised the Medi Trust Fund, or i

settled claims, !

PPIoP

Icannot spesk to the procedures that were followed in the agency when the final amounts
wers negotiated with the county. Tcan say again that the public health system of the county was
in crisis, and it would have been indefensible of HHS if it did not attempt to respond legally and
appropriately in a timely manner to act on all pending matters to ease the crisis.

Ih@:hmvxmmxg}ttbeofmmtoyouasyompmceedwaththe&xbcommmee
hearing tomorrow.

‘With kind regards, Tam

Sincerely,

HENRY A. W,
Member of Congress -
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Senate Permanent Subcommittee
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ExmBIiT#__ 29

STATEMENT OF THE VISITING NURSE SERVICE OF NEW YORK
MARCH 28, 2000

The Visiting Nurse Services of New York (VNS) is extremely distressed
about the March, 2000 GAC Report entitled, "HCFA - - Three Largest Medicare
Overpayment Settlements Were Improper". As part of its attack against the Health
Care Financing Administration (HCFA) and its allegedly inappropriate settlement
of disputes with three providers, inaccurate and very damaging statements are
madde in the Report about the behavior of VNS. This statement seeks to correct
some of the most egregious and inaccurate allegations in the Report.

The GAO Report is the subject of the United States Senate Permanent
Subcommittee on Investigation's hearing today. The report refers to a settlement
agreement between HCFA and VNS. This settlement was reached in 1995 and
followed a lengthy and serious policy disagreement between VNS and HCFA.

- The source of this protracted disagreement was the appropriate
methodology for determining the average cost per visit for home health aide visits
used in calculating Medicare reimbursement for certified home health care services.
The methodology prescribed by HCFA was to be used by all New York State
Certified Home Health Agencies and by certified agencies throughout the nation.

VNS scrupulously followed the HCFA regulation that had been in
place since 1965, only to discover in 1991 that the Fiscal Intermediary (FI) was
reinterpreting HCFA's regulation—and retroactively recalculating its
reimbursement methodology—when the FI discovered that it resulted in higher
than expected Medicare reimbursement for home health care in some states.

The policy that formed the basis for the FI's recalculation had never
been clearly articulated, nor had this same FI used such policy in reviewing VNS's
previously filed cost reports. Indeed, it was not until HCFA's issuance of HCFA Pub.
60A/B, Transmittal No.AB-97-11 (August 1997) - - over two years after the final
settlement agreement with VNS was signed - - that HCFA finally clarified its policy
in this regard. Contrary to the implication in the GAO Report that VNS had
received favored treatment, it is important to note that the enforcement of this
policy clarification was made prospective only with respect to home health agencies
whose fiscal intermediaries had been using a "less stringentpolicy in the counting
of non-Medicare home health visits and the reporting of associated costs. This is
exactly the situation in which VNS found itselfin 1991.

\N\DC - 5608973 - $1060964 v3
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Under HCFA's regulations governing home health agencies, ag
are required to nse a “"cost per visit by type-of-service" cost apportionment
methaodology . Under this method, the total allowable cost of all visits (Medicare and
non-Medicare) for each category of visit {including home heaith aide visits) is
divided by the total number of visits for that type of service in order to determine
the average cost per visit for each type of service. Then, for each category of service,
the number of Medicare-covered visits is multiplied by the average cost per visit,
with the resulting figure used in computing the cost report.(42CFR413.53{a)(3)). As
it was required to do, VNS followed this methodology in filing its cost reports.

As it had done in the past, VNS included all Medicare and all non-
Medicare (including Medicaid) home health aide visit costs in determining the
average cost per visit, Acrording to the existing regulations and manual
instructions, home health agencies were to include all costs of all home health aide
vigits, including those that were Medicaid reimbursed, as long as they were
Medicare-like in nature. That included home health aide tasks such as assistance
with medication administration and personal care including bathing, transferring,
ote. Such tasks were performed during all home health aide visits, both Medicare
and non-Medicare, and thus it was perfactly appropriate to include the cost of such
visits in VNS's cost report regerdless of the actual visit length.

Historically, VNS has taken under care patients who are often
seriously ill, functionally impaired, and uneble to leave their homes. VNS gerves sn
unusually bigh percentage of patients with congestive heart failure, pulmonary
disease, cancer, advanced arthritis and other diseases with serious complications. .
VNS tends to receive and sorve very sick "high acuity” cases because of its clinical
expertise and vast experience in such cases as wound care and cardiac care. VNS
also has historically served an enormous number of patients with AIDS. An
unusually high percentage of its patients have two or more diagnoses and are
cognitively impaired.

Contrary to the implication in the GAO Report, the difference in length
between Medicare and non-Madicare visits does not make it inappropriate for VNS
to include such visits in its cost report. While HCFA's methodology in this case may
not have apportioned costs perfectly between Medicare and non-Medicare patients,
that methodology was the approach that HCFA chosa to use. To now paint VNS as
having in some fashion acted inappropriately is baseless. In essence, there isno-
“eorrect” cost per visit from agoncy to agency, and there is no benchmark figure that
applies across the board; this depends on the characteristics and size of an agency's
oversll cascload.

We resent and take issue with the implication in the GAQ Report that

the settlement agreement with HCFA would permit provider reimbursement for
coste for which the provider wounld not otherwise be entitled. This conclusary

NONDE - HENSAS . SHMON ¥1
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statement is extremely damaging and totally inaceurate. The very nature and
ancertainity of the policy which was the subject of the protracted dispute belies the
allegation that there was any "correct” number of bours for & home health aide visit.

The GAO Report asserts that the fiscal intermediary had sought
guidance and support from HCFA's Central Office "based upon the home health
agency's angry and hostile posture . . .". This iz unfair-and untrue. In fact, HCFA

“was brought in by the Fiscal Intermediary to give guidance in resolving the issue of
what constituted "Medicare-Jike” services, since the intermediary and VNS
continued to disagree on how to resolve this issue.

The GAO Report accepts at face value the agsertion by the Fiscal
Intermediary that it engaged in a substaniive review of the nature of the non-
Maodicare home heslth nide visits t6 detormine whether they were of "like-kind".
That is not the case. The Fiscal Intermediary never undertock any review of a valid
sample of cases, instead "reviewing" 65 non-Medicare case records out of a census of
approximately 45,000 patients. Even in that veview, the Fiscal Intermediary used
an erroneous standard to make its findings.

‘With years of open cost reports still awsiting closure while HCFA and
the Figcal Intermediary were engaged in & three-year debate about what policy
should be applied in this case, VNS pursued the approach of trying to find a way to
settle this policy dispute and to find an acceptable and supportable way to proceed
in the future. It was against this backdrop that the FI issued its February Notice of
Program Reimbursement (4PR), FI for the years 1988-1991, which in VNS’ view
was contrary to existing HCFA rules and guidance on this very issue given to the
Fiscal Intermediary. Faced with the prospect of having to go through years of
appeals, and with the uncertainty that HCFA would again aliow the Fl to
retroactively change its policy, VNS again decided to attexmpt to settle this matter.

The only contacts VNS ever made to seek guidance and regolution of
this diffienlt policy issue were with individuale at HCFA itself, VNS at no time
exerted undue pressure on any HCFA official, nor did it seek special or favored
consideration from the FI or HCFA. There was one brief telephone discussion with
the HCFA Administrator seeking & fair hearing by HCFA so that VNS's position
could be aired. Even this contact was made after the issuance of the NPR, in the
midst of a proiracted settlement discussion, demanding the repayment of an
enormous sum of money. We fail to understand how this constitutes an
inappropriate action given the emergency nature of this development and our
perceived need to attempt to move to resolve this issue expeditiously.

While VNS could have waited for this matter to wend its way through

the administrative (PRERB) process, that would have left the matter unresolved for
many years, thus resulting in total uncertainty about reimbursement for ten or

NI SO0 < ST X
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more years on both a retroactive and prospective basis. It would have been
impossible for VNS to endure this process, given the magnitude of the amount in
isgue and the uncertainty ning fund al i relating to its overall
reimbursement. In effect, this would have been like trying to run a business
without knowing much how much and when the business would be paid. We
believed at the time, and still believe that this woul& have been an untenable
position for us to be in,

Finally, contrary to.the GAO Report, the agreement with HCFA does
not permit VNS to add a specified number of hours to its Medicare average
"regardless of the number of hours of service actually rendered”. Instead, the
agreement caps the non-Medicare home health visits that can be included in the
cost apportionment methodology as the lesser of the actual non-Medicare home
health aide visit length or the actual Medicare home health visit length plus 1.63
hours.

NG - S00005 - S160D66 w1
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April 6, 2000

SR-100 Russell Senate Office Buflding
Washington, DC 20510-1504

Ret GAO Report: “Three Largest Medicare Overpayment Settlements
‘Were Improper” and March 28 Subcommiitee Hearing

Dear Senator Collins:

TBeNuiomlAmciaﬁonforHomcmmARC)fsﬁymommeﬂ'oﬁsmwﬂw
the Medi settlement p utilized by the Health Care Financing
Admxmstmuon(HCFA) Wemmqwmgdmyoummdethxslenermthcmtdofyom
hearing of March 28

As part of its analysis, the General Accounting Office (GAO) focused on a seftlement
involving a home bealth sgency; the particulars of the settlement relate to 2 Medicare
seimbwsement issue that affects providers mationwids. As part of your evalustion of the actions
undertnken by HCFA to scitle a controversy with that home health agency, we urge that you

include in your examination the following considerations os to the nature of the reimburscmont
concern.

At issue in the settfement for the home healthaguwywasmapphemonofa Medicars

eostrepomngpohcythaus'“‘ ded to disti Tikee-kind services and

services which are ot similar toaMediwetypeoflmne health service. The distinction is

Fimedch Agewciex, #on
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Senator Susan M. Collins _.ﬂL_
April 6, 2000
ppls HOMECARE

necessary for purposes of ealculating the average cost of Medicare visits under the cost reporting
formula devised by HCFA. During the time period in issue, the early 19905, neither HCFA nor
its fiscal intermediaries maintained a written, consistent policy definition that could be applied
by home health agencies. It was not until 1997 that HCFA issued a nationwide policy definition
setting out the standards for determining "like-kind™ services.

As a result of the application of ad hoc standards for determining like-kind services prior
to the policy issuance, a number of home health agencies have been subject to reimbursement
disallowances. Recently, two of those instances led to reversals of their reimbursement
disallowances by the Provider Reimbursement Review Board, the administrative appeals forum
for Medicare reimbursement disputes.

The settlement of an issue that is surrounded by confusion, ambiguity, and  lack of
definitive standards makes sense, HCFA should have considered settlement of more of these
contested matters than just the one at issue in the GAO report. It was in the best interest of all
patties to address the matter pmspecﬁvely to achieve uniform administration of the Medicare
home health benefit.

On a secondary note, we urge you to take steps to avoid HCFA abandoning any
i of ements. As you are well aware, the home health community
has been devastated by the effects of the interim payment system, with many home health
agencies hit with overp due to the jve nature of the payment limits. HCFA
should be authorized to compromise the 1PS-related overpayments as a means to reestablish a
firm foundation for the delivery of home health services. A compromise settlement opportunity
for IPS-related overpayments, combined with your efforts and those of your colleagues to bring
refinement to the Balanced Budget Act of !997 could goa long way toward restoring access to
home health services for Medicare b

As always, our staff stands ready to assist you in fuetber exploration of this and other
issues of importance to home care. Thank yon for all of the good work that you do.

CC: Senator Fred Thompson
Senator Carl Levin
K. Lee Blalack, Msjority Stafl’ Director
Linda J. Gustitus, Minority Staff Director
Priscilla Hanley
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EXHIBIT®__ 31

NATIONAL ASSOCIATION of PuBLic HOSPITALS and HEALTH SYSTEMS

1301 PERNSYLVARIA AVENUE, NW, SUITE 950, WASHINGTON D1, 20004 !202.585.0100! FAX 202.5%5.0101

April 10,2000

The Honorable Susan Collins

Chair, Permanent Subcommittee on Investigations
Gover ! Affairs C

Russell Senate Office Building

‘Washington, DC 20510

Dear Chairwoman Collins:

The National Association of Public Hospitals (NAPH) is writing to comment on
the hearing you held on Tuesday, March 28 on the General Accounting Office (GAO)
report entitled “Three Largest Medicare Ovexpayment Settl ts Were Improper.” We
are submitting our comments for inclusion in the record. We would like to provide some

pective on the situations of two of the three providers discussed in the report, the
New York City Health and Hospitals Corporation (HHC) and the County of Los Angeles
Department of Health Services (DHS). NAPH strongly supports efforts by the
Administration and members of Congress to ensure that Medicare funds are used
appropriately. However, we think that the GAO report unfairly characterized the two
providers in question. We think the following points deserve to be clarified for the
record: .

* HHC and DHS are two of the largest providers of care in the country. In 1997, eleven
HHC acute care hospitals provided over 200,000 inpatient discharges and over 4.8
million outpatient visits. Six DHS hospitals provided over 106,000 inpatient
dxscharg&s and 3 tmillion outpatient visits. Both of these systems treat predominantly
o mosﬂy“ Areald 3 d and Jow & WEprts
mdwxdua.ls 'HHC had annual patient revenues of over $2.3 billion and DHS had
patient revenues of $1.5 billion in 1997. While they may treat relatively fewer
Medicare patients than the average hospital, their annual Medicare revenues are
nevertheless substantial (ovor $601 million for HHC and over $150 million for DHS
in 1997). Thus, given their size md the number of years in question, the magmtude
of these settl was not ve.

* A point that was repeatedly misstated throughout the heaving, and in the report,
relates to the nature of Medicare cost report disputes.” These were not amounts that
the providers owed HCFA, nor are the amounts described as “in dispute” correct.
Every year, hospitals file cost reports. Once the fiscal intermediary finalizes their
audit of the report; they make adjustments to Medicare payments based on what they
believe are appropriate Madicare costs, and those amounts are deducted from future
payments by HCFA. Often providers will dispute the findings of the intermediary
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and they will appeal those findings to the PPRB, which is what these two provider
systems did. Thus, the providers did not owe HCFA. The providers belisved that
HCFA owed them the disputed amounts. .Further, the amount that these providers
believed that they had been underpaid was far higher than the amounts of the final
settlements — in HHC's case, the total amount of claims in dispute was $350 million
and in DHS's case, the total was $79.4 million, Thus, both providers seftled these
claims for far less than they believe that they had been underpaid.

" The “special reatment” received by these two provxder systems did pot include
timely treatment of their settlements. In both cases, these provxders waited many
years for these claims to be settled. In HHC’s case, the years in dispute were 1983
through 1993 and in DHS’s case, the years in dispute were from the mid-1980’s
through 1993, HHC’s settlement occuxfed in 1996 and DHS's settlement oocurred in

1997, Itis hard to imagine how th stt] ts could possibly be el
“sweetheart” deals when providers had to wait so many years for settlement. Also, it
is perfectly ble for providers to reg in moving the bureaucracy

by contacting the Ad.tmmstraxor or having their members of Congress intercede for
them when the “standard process™ takes this long.

In both situations, as Bruce Viadeck, the former HCFA Administrator, testified,
urgency was necessary. In 19935, the Los Angeles County Board of Supervisors was
giving serious consideration 1o ¢losing one or more LAC hospitals, due to 2 fiscal
crisis. Similarly, HHC was experiencing substantial shortfalls at about this time.
Both systems’ finances were in jeopardy. These systems provide care to many low-
income patients without any other health care alternatives. Additionally, they provide
unique and costly trauma, bum, necnatal intensive care, and other services on which
their entire communities rely.

The nature of the claims in dispute also requires some clarification. Most of the
claims were for reimbursement of the costs of bad debt. A hospital incurs bad debt
when a patient is unable or unwilling to make co-payments or pay deductibles for
which they are responsible. Typically, hospitals must demonstrate that either the
Medicare patient was indigent or that two bills were sent to the patient before any
amounts can be written off. According to the report, these two systems were unable
to provide adequate documentation that either of these two conditions was met.
While we are not familiar with the level of documentation provided, the patients that
these providers treat are almost always indigent and almost always unable to pay.

In summary, we believe that the GAO report was unfair and inaccurate in its

porfrayal of these two systems. We were also very sormry 1o see how mfau{yzhemwrt
portrayed Dr. Viadeck, who has been a dedicated, mtelhgem, and caring public servant.
Dr. Vladeck has been devoted throughout his career to improving access to health care
for all Americans, and particularly to meeting the needs of the poorest and most
vulnerable in our nation. Piease do not hesitate to call if you have any questions, at 202-
585-0100.

Sincerely,

clang S Yoge e
Larry S:Gage

Senator Carl Levin
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Sensie Permanent Subcommittee

L On Investigatlons

E GAO 32
EW
United States Genersal Accounting Office Office of Special Investigstions

Washington, DC 20548

April 10, 2000
The Honorable Susan M. Collins

Chairman

Permanent Subcommittee on Investigations
Committee on Governmental Affairs
United States Senate )

Washingtor, DC 20510-6260

Dear Senator Collins:

T am writing to you at your stafi’s request that GAO respond to the implication some
raised during the Subcommittee’s March 28, 2000, hearing entitled “Oversight of
HCFA’s Settlement Policles: Did HCFA Give Three Providers Special Treatment?”
that GAO did not give one of the witnesses, Bruce Viadeck, an adequate opportunity
for an interview prior to the publication of our report on this matter.' In aletter
written on March 27, 2000, by Mr. Vladeck’s attorney £0 you and during the hearing it
was suggested that GAO was “wholly unfair” and had “labeled” Mr. Viadeck asa
“reluctant witness.” Mr, Vladeck’s attorney went on to write that it appeared to him
that William Hamel of my staff “was personally vested in this matter” and suggested
that Mr. Hamel's participation in our investigation violated Rule 6(¢) of the Federal
Rules of Criminal Procedure. Lastly, he wrote that the Subcommittee “should resist
Mr. Hamel's efforts to portray Mr. Viadeck as an uncooperative witness.”

From the outset, as you know, neither Mr. Hamel, nor the report and testimony GAO
issued in this matter characterized Mr. Viadeck as uncooperative. However, as I
testified before the Subcommittee, GAQ made fifteen contacts with Mr. Vladeck and
his attorney between July and October 1899, in an attempt to interview Mr. Vladeck
and afford him the opportunity to discuss his involvement with the settiements,
without success. To address any concem Mr. Viadeck may have had about ongoing
grand jury proceedings, we also offered Mr. Viadeck the opportunity to only answer
questions about the settlements that were not the subject of any prior investigation.
This was aiso unacceptable to Mr. Vladeck or his attomney. Three times Mr. Viadeck’s
attorney set dates for an interview, only to postpone it twice and finally cancel the
scheduled interview at the last minute. Indeed, it was not until two weeks prior to
the hearing that Mr. Viadeck was questioned about the matters we investigated, and
that was at a deposition conducted by Subcommittee staff.

' See GAO/OS1-004 HCFA: Three Largest Medicare Overpayment Settiements Were Improper.
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Although Mr. Hamel was the principle investigator assigned to our investigation, he
was not the principle author of our report. The report was g joint effort between the
Office of Special Investigations and our Office of General Counsel and it had
numerous layers of senior GAO management review, including an Associate General
Counsel, the General Counsel, the Assistant Comptrolier General for Quality and Risk
Management, and myself.

Lastly Mr. Vladeck's attorney alleged that Mr. Hamel was “personally vested” in this
matter, and there were ensuing suggestions at the hearing that Mr. Hamel wasona
“personal crusade,” implying that his participation in our investigation was in some
way improper or unethical. You will recall that I also provided testimony at the
hearing demonstrating the vetting process we went through for Mr. Hamel to
participate in this investigation. This included several communications with officials
from the Department of Justice and from Mr. Hamel's former employer, the Office of
Inspector General at the Department of Health and Human Services. The Department
of Justice explicitly sanctioned Mr. Hamel's participation in this matter, and the
Office of Inspector General had no ebjection provided Mr. Hamel adhered to certain
guidelines, which he did. GAO’s Office of General Counsel aiso reviewed his
participation and concluded that it would be lawful. Finally, it should be noted that
you requested this investigation be made, and in response I assigned Mr. Hamelto it.
Our process in investigating this matter belies any notion of 2 “personal crusade” as
some might allege.

I appreciate the opportunity 10 address how Mr. Viadeck’s attorney has characterized
GAQ's report, testimony, and staffing decisions on this matter, and respectfully
request that you make this Jetter a part of the official hearing record.

Sincerely yours,

Robert H. Hast
Assistant Comptrolier General
for Special Investigations

¢c: The Honorable Canl Levin
Ranking Minority Member

Page 2
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Senace Permanent Subcemmiiter
On AN
EXWBITY___ 33 Glorts otina
Zav “::um
MARK FINUCANE, Direclor r::; Kosbe
COUNTY OF LOS ANGELES il
OF HEALTH SERVICES
313 N. Figueroe, Lot Angales, CA 80972 Wﬂg.mm
April 11,2000

Honorable Susan Collins, Chair

Honorable Carl Levin, Ranking Member
Committee on Governmental Affairs
Permanent Subcommittee on Investigations
Senate Russell Building, Room-100. -
Washington, D.C. 20510-6262

Dear Senators Colling and Levin:

As the Di of the Los Angeles County Department of Health Services (LAC DHS), I
am writing to respond to the testimony presented at your March 28, 2000, hearing
regarding the General Accounting Office report on three Medicare settlements, Iam

d that the hearing d & perception that the settlement with LA County was
improper, In response, my department has developed the following summary, 1 hope
this additional information, submitted for the record, helps clarify 2 number of the key
issues addressed in the hearing.

As way of background, LA County operates six acute care hospitals, six comprehensive
health centers, and 42 health centers with an operating budget of $2.6 billion, The
County provides almost three million outpatient visits and 660,000 inpatient days to the
poor and indigent population of Los Angeles. Most of the patients treated by LAC DHS
are low-income or uninsured, and Medicare constitutes a relatively small share of our
overall payer mix. LA County hospitals are designated disproportionate share hospitals.

1. The settlement concerned funds that the Health Care Financing Administration
(HCFA) owed to LA County.

The settiement involved Medicare funds that HCFA owed to the County. In genersl, the
County files Medicare cost reports to HCFA on an annual basis. The Fiscal Intermediary,
on audit, disaliowed certain on various cost reports, dating back to 1981 and
withheld payment. The County appealed these cases in a timely manner to the Provider
Reimbursement Review Board (PRRB}. By early 1997, the County had over 130 appeals
pending at the PRRB, which involved over $100 million.
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The settlement at issue involved 45 cases/fiscal years totaling $79.4 million. These

ppeals involved Medicare bad debt claims, the methodology for determining the relative
value units used to apportion costs on the cost report, intern and resident counts for
medical education costs, and payment for ancillary/diagnostic services. In order to
resolve the appeals, the County accepted & final settlement of $51 million from HCFA—
36 percent less than the total value of the appeals. Prolonging the appeals process would
have cost the County additional administrative and potential legal expenses.

2. Many of the appeals had been pending for mors than ten years,

The settlement covered appeals related to costs incurred as early as 1980/81. Fourteen of
the cases in the settlement involved fiscal years before 1990, During the pendency of
these appeals, HCFA beld all the disputed funds. Although many of the appeais had been
pending for many years, HCFA is not required to pay interest on any amounts that the
County eventually would receive through an administrative resolution or PRRB decision.
Accordingly, further delay in the receipt of the fimds would have diminished the real
value of the any recovery.

3. The pending appeals had merit.

In general, many of the appeals resulted from the mte and billing structure used by the
County. Specifically, the County hospitals use 2 form of all inclusive charges for both
inpatient and outpatient services instead of the itemized charges method. The Medicare
rules specifically allow providers to use all inclusive rates. This rate structure is more
cost effective than an itemized charge system, and it allows the County to focus its
limited, public resources on patient care rather than administration. However, this all
inclusive charge structure results in billing and documentation issues that are different
from other providers,

* Before the PRRB received notice of the settlement, it decided one of the pending
appeals. The PRRB ruled in favor of the County, finding that the County was not
obligated to provide the documentation required by the Fiscal Intermediary.
However, that appeal had already been included as part of the settlement.
Therefore, the County did not receive the full value of the PRRB’s decision.

s Several of the cases in the settlement reiated to the issue of relative value units.
The Fiscal Intermediary settled a similar issue with the County for two prior
years. The appeal for an additional year was heard by the PRRB in December of
1994; however, due to the complexity of the issue, the PRRB still had not resched
a decisiop March of 1997. If the PRRB believed thet the County's position was
clearly without merit, it would have been able to render its decision by the time of
the settiement.
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» A significant number of the cases in the settlement concerned bad debts. The
population served by LAC DHS is predominantly poor; therefore, most of our
Medicare patients are not able to pay their coinsurance or deductibles, resulting in
bad debts. However, the County was paid for only 2 portion of these Medicare
bad debts. Even though the Fiscal Intermediary confirmed that LAC DHS makes

ble collection efforts, pay was withheld pending development of
detailed documentation.

4. The settlement was unanimously approved by the Board of Supervisorsin o
session.

On March 11, 1997, at an open, publiély noticed meeting, the Los Angeles County Board
of Supervisors unanimously approved the settlement of its Medicare cost report appeals.

1 appreciate the opportunity to provide this summary for you. 1 hope this helps clarify the
settlement,

Sincerely,

Mzgﬁxﬁn‘e ’j
Director .

Cc:  Senator Feinstein
Senator Boxer
Los Angeles Congressional delegation
Board of Supervisors
Chief Administrative Officer
County Counsel
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Senate Peranent Subcommitiee
On Snvestigations

EXHIBIT® 34

Office of the Assistant Secretary
DEPARTMENT OF HEALTH & HUMAN SERVICES {or Legintation

: .thlnggon. 0.C. 26201

May 11, 2000

Ms. Mary Robertson

Staff Director

Senate Committee on Governmental Affuirs
Permanent Subcommitiee on Investigations

100 Russell Senate Office Building

‘Washington, D.C. 20510

Dear Ms. Robeatson:

Enclosed please find a copy of correspondencs from Assi: S ¥ John Callahan of the
Department of Health and Human Services to David Walker, Comptrolier Geners! ing &

March 2000 GAO Report sbout the Health Care Financing Administration (HCFA).

‘This GAO Report, “HCFA: Three Largest Medicare Overpayment Settlements Were Impropez,”
was the subject of'a March 28, 2000 Subcommmittes hearing,

T would respectfully request that this correspondence be made a part of the permanent hearing
record. Please call me at 650-7450 if you have any questions or if there is a problem filfilling

this request.
Sincerely,

Jane Horvath

Deputy Assistant Secretary
for Health Legislation
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C' DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secrmary

JRICEN

%,,_m MAY - 8 m Washington, D.C. 20201

The Honorable David M., Walker
Comptroller General
General Accounting Office
44] G Street, NW
~ Washington, DC 20548

Dear Mr. Walker:

As you know, the General Accounting Office (GAO) recently released a report entitled

"HCFA: Three Largest Medicare Overpayment Settlements Were Improper.” In addition, on

" March 28, 2000, GAO representatives testified before the Senate Permanent Subcommittee on
Investigations (Subcommittee) as to the report's findings. The report contained criticisms of
decisions made by former and current officials of the Health Care Financing Administration
(HCFA), including allegations of wrongdoing by specific individuals. We are deeply troubled
that the GAD, in releasing the report, did not follow its usual procedures and thereby denied both
HCFA and the specific individuals mentioned in the report an opportunity to review and
commment on the report's findings before they were made public. Indeed, the published report,
unlike other GAQ reports, does not reflect or otherwise reference HCFA's views,
notwithstanding HCFA's full cooperation with the GAQ's inquiry.

The GAQ’s conduct in this matter is particularly disappointing because the report is
replete with seriously misleading and plainly erroneous characterizations of law and fact. The
following are some examples of the problems embedded in the report:

. The report repeatedly misrepresents that regulations implementing the Federal Claims
Collection Act (FCCA) required HCFA officials to refer these Medicare payment dispute
resolutions to the Department of Justice (DOJ). Our view of the circumstances in which
referral is required is summarized below and in the enclosed document. These
circumstances are not present here,

. The FCCA requires referral to DOJ only where there is a compromise of a claim.
A situation in which the federal government owes a provider (as opposed to one in
which a provider owes the federal government) is not a "claim" for purposes of
the FCCA. Moreover, a programmatic adjustment to or correction of a cost report
is not a "compromise” for purposes of the FCCA.

. HCFA'’s cost reporting scheme functionsas an alternative dispute resolution
process to which the FCCA is inapplicable. There are approximately 10,000 cost
report appeals pending before the Provider Reimbursement Review Board
(PRRB), the administrative tribunal to which the approximately 30,000 cost
reporting providers in the Medicare program may petition for relief.
Approximately 95 p of these appeals settle before they are heard by the
PRRB. It is inconceivable that Congress, in structuring the Medicare program,
intended that DOJ would have the expertise, end personnel and other resources to
review and negotiate the final amounts payable in each of these settlements.
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The report, itself, concedes that "the issue of whether HCFA complied with the Federal
Claims Collection Act is not free from doubt.” Repoxt at 20. Despite.its uncertainty
about the applicability of the FCCA, the GAO engaged in an intensive investigation
occasioning significant cost to this Department and to individuals involved, and
culminating in a hearing before the Subcommittee,

° The report extrancously discusses compromise criteria (i.e., litigation risk, inability to
pay, cost of collection) that are inapplicable to these Medicare payment dispute
resolutions. The attached document describes the relevant analysis.

. The report misconstrues HCFA's policies and practices concerning waiver of interest and
extended repayment plans. In fact, HCFA has considerable discretion to waive interest
and negotiate extended repayment plans, snd exercises this discretion not infrequently.

. The report mischaracterizes the legal advice rendered by the Department's Office of the
General Cousnsel with respect to one of the Medicare payment disputes. In fact, the
Office of the General Counsel indicated that the course of action suggested by the fiscal
intermediary was a legally permissible one, but not the only legally permissible one,

- The report treats these thres agr as wnique, It fails, h , to acknowledge that
there were at least six other agrsements that contained non-disclosure provisions (Hearing
Transcript at 64) and that a 1985 agreement involved one of the same three providers,
addressed one of the sarne types of payment disputes, and contained an identical non-
disclosure provision. A copy of the agreement that memorialized this resolution, which
was signed by the then HCFA Administrator, was provided to the GAQ in responise to its
request for documents prior to the issusnce of its report.

. The report repeatedly asserts that HCFA official Charles Booth did not belicve that each
of the Madicare payment dispute resolutions was in the best interests of the federal
government at the time of resolution. This assertion, however, is contradicted by Mr.
Booth's testimony before the Subcommittee, Hearing Transcript at 120.

U The report implies that then HCFA Administrator Bruce Viadeck indicated the terms on
which to resolve the Medicare payment disputes. Dr. Viadecks testimony before the
Subcommittee, to the contrary, makes clear that he indicated only the desire to resolve the
payment disputes promptly. Hearing Transcript at 137, 139,

. The report implies that Dr, Vadeck violated ethical rules by invelving himself in certain
of the Medicare payment disputes. This suggestion, howevez, is wholly at odds with the
legal conclusion of the GAO's General Counsel articulated in his testimony before the
Subcommitioe in which he flatly stated that there was no such violation. Hearing
Transcript at 33,
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» ° Thereport states that Dr. Viadeck should have sought advice on the propriety of his
involvement in matiers concerning certain of the providers at issue, The GAD, however,
did not even contact Department ethics officials to determine whether that advice had
been sought or received, In fact, Dr, Viadeck testified before the Subcommittes that he
had obtained an opinion from Departraent ethics officials that made clear that thers was
no conflict of interest in matters such ssthess. Hearing Transcript at 152,

While there is no evidence. in the GAC's report to support a conciusion of any

‘wrongdoing, it should be noted that HCFA has taken a number of steps to clarify and strengthen

. itsfinancial management practices in this avea. In eddition to appointing & Chief Financial

" Officer {CFO) in 1997, HCFA recently appointed a Deputy CFQ to overses its debt collection
activities, At the secommendation of the Department's Inspector General, the Deputy CFQisa
Certified Public Accountant. Furthermore, HOFA recently clarified existing procedures and
implemented new safeguards to ensurs that debt collection activities continue to comply with the
Iaw and to reflect sound and consistent policy, For example, certain sgreements now may not be
executed without the approval of both the Deputy-CFO and HCFA's senior career Medicare
payment policy official. In addition, if any HCFA or contrector employee is unable to satisfy
himself or herself that a proposed resolution of s Medicare payment dispute would not be
improper, and the proposed resolution would result in HCFA paying more or recouping less that
it otherwise would have, he or she may ask that the proposed resolution be approved by both the
Deputy CFO and HCFA's senior career Medicare payment policy official. HCFA has also
prohibited the future use of non-disclosure provisions, ’

‘The GAQ's report should include the corrections made here suramarily and regrettably
after its publication. We request that this letter and attachment be filed with and referenced in

the GAO's report for any and all future use.

Assistant Seéretary for Management
and Budge/Chief Financist Officer

Entlosure
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ENCLOSURE

ADMINISTRATIVE RESOLUTION OF MEDICARE PAYMENT DISPUTES
Bagkground

Certain Medicare providers, such as hospitals and home health agencies, receive payment
for sexvices rendered by filing an annual cost report with 8 HCFA contractor known asa
fiscal intermediary (FI). When a cost report is filed, the FI applies HCFA’s Medicare
payment policies to defermine the amount owed to the provider. At this point,
discussions often take place between the FI and-the provider about the costs and policies
at issue. Once the FI determines the amount owed to the provider, the FI issues to the
provider a Notice of Program Reimbursement (NPR), which details, among other things,
the costs that were claimed but disallowed. The amount owed to the provider is
compared with the amount paid to the provider in periodic interim payments (PIP), if any,
during the cost year at issue. If the amount paid to the provider in PIP is greater than the
amount owed to the provider in the NPR, the ¥I makes a written demand for payment,
and, thirty days thereafier, interest begins to accrue, In most cases, the amount owed by
the provider is offsct against the futnre PIP paid to the provider. Through such offsets
against continuing payments, the demand for payment is totally satisfied.

The provider may challenge the FI's deterniination of the amqunt of the Medicare
payment owed through an appeal to the Provider Reimbursement Review Board (PRRB)
and, thereafter, to federal court. Such an appeal does not stay the recovery of the
overpayment. Because of the large number of matters pending before the PRRB, several
years may elapse before the case is heard, During this time, further discussions often take
place between the FI and the provider about the costs and policies at issue, The issuance
of the NPR notwithstanding, the F1 may reopen the cost report and thereby alter the
amount to be paid to the provider if a conclusion is reached that the FI misapplied
HCFA'’s policies to the provider’s costs. In fact, many matters pending before the PRRB
are settled in this manner.

The FCCA, 42U.S.C. § 3711, by its own terms, applies only to claims by the federal
government against a provider; it does not apply to claims by a provider against the
federal government. See Debt Collection Improvement Act of 1996, Pub. L. No. 104-
134, § 31001(z)(1)(B), 110 Stat. 1321-58 (1996); 4 C.F.R. § 101.2(a). As described
above, in most cases in which the amount of the PIP paid to the provider is greater than
the amount owed to the provider in the NPR, the amount owed by the provider is offset
against the future PIP paid to the provider.
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The offset against the future PIP paid to a provider is almost always complete by the time
a matter pending before the PRRB is settled. This is particulatly so given the number of
years that may elapse before a docketed case is heard. In such a case, there is a claim by
the provider against the federal government, and, therefore, the FCCA is inapplicable.

Adjustments 1o cost re are not compromi efined e FCCA

The GAOQ, itself, has distinguished the term “compromise” from the texm “settlement,”
which strongly suggests that adjustments to cost reports by Fs are not compromises as
defined by the FCCA:

- While the term “settlement” in the litigation context means compromise, it has a
different meaning in the administrative claims context. The Supreme Court has
defined the term “settlement” as depoting the appropriate administrative
determination with respect to the amount due. Thus, to settle a claim means to
administratively determine the validity of that claim. Settlement includes the
making of both factual and legal determinations. The authority 10" settle and adjust
claims does not, however, include the authority to compromise. In the claims
context, compromise means accepting less than the full amount owed in full
satisfaction of the claim,

Letter from Robert P. Murphy, General Counsel, GAO, to The Honorable Carolyn B.
Maloney, House of Representatives 7 (Sept. 30, 1997) {citing Illinois Surety Co. v,
United States ex rel. Peeler, 240 U.S. 214, 219-21 (1916); Cooke v, United States, 91
U.S. 389, 399 {1875); Antrim Lumber Co. v. Hannan, 18 F.2d 548, 549 (8* Cir. 1927);
Secretary of the Interior, 20 Comp. Gen. 573, 577 (1941); GAO Legal Opinion B-200112
(May 5, 1983)). The GAO has suggested that even a document entiled “Comprorise
and Settlement Agreement” made “for the purpose of comprcxmsmg and settling claims
and disputes” does not necessarily involve 3 comp:omxsc as defined by the FCCA. Id. at
7-8.

Consistent with this reasoning, “settlernents” in the cost reporting context are not
“compromises” for purposes of the FCCA. As indicated above, the issuance of an NPR
notwithstanding, an FI may reopen a cost report and thereby alter the amount to be paid
to a provider if a conclusion is reached that the FI misapplied HCFA's policies to the
provider’s costs. This is not a compromise, but rather an adjustment or correction; it
ensures that the amount of the claim has been properly determined. -
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cost reporti ess i ive dispute ion process to which the F

Congress did not contemplate subjecting the administrative resolutiop of Medicare
payment disputes to the FCCA. There are approximately 1.3 million health care
providers that participate in the Medicare program. Of these providers, approximately
30,000 receive payment for services rendered through the cost reporting process
described above. {Although the remaining types of providers, such as physicians and
suppliers, do not file cost reports, their payments, nonetheless, may be subjected to
comparable adjustments.) Currently, there are approximately 10,000 appeals pending
before the PRRB. Approximately 95 percent of these appeals, which often involve
disputed amounts in excess of $100,000, are settled before they are heard by the PRRB.
It is inconceivable that Congress, in structuring the Medicare program, intended that the
Department of Justice would bave the resources and the expertise to review each of these
dispute resolutions. Moreover, it is clear that, should each of these dispute resolutions be
subjected to the FCCA, HCFA would be unable to make payments to providers
efficiently, thereby jeopardizing the quality of services to beneficiaries and the -
‘infrastructure of the Medicare program generafly.
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: / DEPARTMENT OFHE JH& HUMANSERVICES Ofics of e Sewratary
L
e Oifice of e Ganera! Coungnl

Washington, D.0. 20201

¥r. Stephen D. Potts

Director

Office of Government Ethics

1203 New York Avenue, N.¥.; Suite 500
Washington, D.C. 20005-3917

Dear Mr. Potts:

Pursuant to section 103(c) of the Ethivs in Government Act, as
amended by the Ethics Reform Act of 1989, S U.S.C. App. 6,

§ 103(c), I am txansmitting herewith a copy of the certified
Public Financial Disclosure Report, SF 278, of Bruce C. Viadeck,
who has been nominsted by the President to sexve as the )
Administrator of the Health Care Pinhancing Administration (HCFA)
at the Departwent of Health and Buman Services.

This Office has reviewed Mr. Viadeck's financial disclosure
report and adviseld him of the need to take certain actions in
order to avoid the potential for any donfiict of Jnterest or
appearance theiesf. Mr. Vladeck has-agreed to take the actions
outlined berein to deal with any problebatic - interest oy - - -»~
relationship. The contents of this letter constitute an ethics
agraement pursuant to 5 C.F.R, Part 2634, Subpart H.

Mr. Viadeck is curvently employed as president of the United
Hospital Fund of New York (UHFNYJ, a charitable organization
which focuses on health care improvements in New York City
through research activitiaes . information services, gganmking,
volunteer services,“and publicaticnsi® Mr.Viadeckewillsresigr

. DR AL UHENEBES Lt  on withouturetaiiing-verenploynentarights |
unger..».Jaave of absence}. hovaver, he will retain his acecrued’
interests in the organization's defined benefits pension plan.
As a charitable organization which does not operate hospitals ox
other health care facilities, it is not expected that particular
health caxe financing matters.involving UHFNY will came bafore
the Administrator. Nevertheless, because Mr. Viadeck's
continuing pension.relationship with UHFNY is considered a
financial ‘interest under )| VS8 208 ) s heawidlrecuse -
himself, for the duration of -his appointment, if confirmed, £
participating in his official capacity "in any particular matter
that arises involving UNFNY. I will recommend, however, that the
Secretary grant Mr, Viadeck.a vaiver under 18 U.S.C. § 208(b} (1),
to permit him . to participate inigeneral-policy. matters, such as
legislation and regulations, dealing with health. care.jissues.that.
-would affect UHFNY:only .t the-same-extent that .similarly:
situated entities. would be affacted..
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Mr. Vliadeck has resigned or will resign from, and sever his
relationships with, all other institutions and organizations
Jisted on Schedule D, Part X, of his report foxr vhic)x ha serves
as a comsissioner, hoard member, director, trustee, chair, or
menber:

As cequired by § C.FiR. ;SW
‘tollovingrhissresignation % -Viaded g 3 ;
arecusalifrom-p jad-sands "t p & Sinsan

New York City Health and Hospitals Corperation -
Health Care for the Homeless
Mational Academy of Social Insurance!
Greater New York Blood Center
Pew Charitable Trusts
Primary Care Development cor?oration
New York Academy of Medicine’
Wagner School of Public Sexrvice, New York University
Graduate School of Managezent and Urban Policy,
The New School, New York
Inquiry
Journal of Health Politics, Policy, and Law
Greater New York Hospital Association
Human Services Council of Nev York
JoC-Brookdale Health Policy Research Center,
Jerdsalem, Ys$rdEel . . ' -
International Center of -Lofigevity and Society
National Academy on Aging, Syracuse University
The Alpha Centar . ) .
¥ew York State Council on Health Care Financin
Mayor's Child Health-Advisory Management T Foren
Governor‘'s Health Care Advisory Board,: York State
Rew York State A 3 H

offici%‘.{&capacity?isﬁnn'}kparﬁcuiurm&:;:invoivinq specific
parties,where the .above, enumerated organizations -are- either
PArties mQrerepresentrasparty-or.partiassefo suchsatter, if the

cunstances would cause a reasonable person with knowledge of

%e relevant facts to question his impartiality in the
"m?‘tﬁimmparmy‘pirg Tessonably e

guestioned, he will inform the Desjgpated-Agency- Ethics:0fficial

'”  While resigning as Chairman of the Study Group on Health,
Viadeck's intention - is to retain nembership in this

organization, which is: primarily -honorary or professional in
naturs.

Hr.-viadeck will-resign as trustee.of the crganization,

F
but remain as-a member.
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(DAEO) and will not participate unless authorized to do so
pursuant to § C.F.R. § 2635.502(d).

Mr. Vladeck also will resign from the Prospective Payment
Assessment Commission; a legislative branch agency. Section 502
procedures are not necessary for such prior federal service.

With respect to problematic financial assets, only one item
reported on the disclosure form poses any significant potential
for a conflict: Boston Company New York Tax-Free Income Fund.
While this fund is an "excepted investment fund“ for reporting
purposes, it is focused on governmental bonds and other financial
instruments issued solely by New York State and local
governments. If a particular matter invelving specific parties
arises where the personal and substantial participation of the
HCFA Administrator would have a direct and predictable effect on
the continued financial viability of those State or municipal
governments in New York which issued the bonds and other
instruments in the fund portfolio, and their consequent ability
to back the bonds and otherwise meet their obligations, then the
need for a recusazl would need to be considered. Mr. Vladeck has
chosen to deal with this situation by agreeing to divest_himself.
of _all.holdings -in the fund upon receipt-.of=a-certificate of
diyestiture.

In. discussions with the nominee, he indicated that there are some
close familial connections which constitute covered relationships
undexr 5 C.F.R. § 2635.502(b) (1) (iv). .Each situation requires
action by the nominee or the covered party.

Mr. Vliadeck's wife, Fredda Wellin Vladeck, is a member of the
Board of Directors of the Medicare'Beneficiaries Defehse Fund
.(MBDF}, an advocacy .otgam.zation .that. seeks to influence public
polxcy and legislative action, ‘and’that provides guidance and
assistance to Medicare beneficiaries, health care providers, and
attorneys who serve Medicare clients. TInasmuch as the HCFA
Administrator is the chief federal officer in charge of the
Medicare program, Ms, Vladeck's continued service with MBDF
creates a significant appearance problem, Accordingly, Ms.
Vladeck has agreed to resign hexr position with MBDF etfective
upon her husband's appointment.

David Vladeck, the nominee's brother, is a salarxed attorney with
the Public Citizen Litigation Group, a component of the Public
Citizen Foundation (PCF). PCF has been invelved in litigation
with the Department,.most .recently in. Food.and Drug
Administration .(FDA). matt .. wDavid-Vladeckarecused:=Lfromsthese
mﬂtber.&wﬂs-satr:eswsmsm wEDB.;enes 0=
avoid-any+ PP probi reDavidsiladec) '“1§o
has.agreadstosextendshd recusalistodenyiniktErRinvolvingnHEEAY
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Mr. Vladeck's mother and sister are both partners inm the New York
law firm of Vladeck, Waldwan, Elias, and Engelhard. The firm
maintains an active practice as plaintiffs' lawyers in employment
discrimination cases, and has brought actions against both
corperations and public agencies. Since the focus of their
practice is unlikely to involve health care financing matters,
the potential for conflict does nat appear significant. Should
such 2 matter arise, however, Mr. Vladeck will consult with the
DAEO and recuse where appropriate.

With the actions indicated above, I am satisfied that the
disclosura report of the HCFA Administrator-Designate, Bruce C.
Vladeck, indicates no unresolvable conflict of intersst or other
problem under applicable laws and regulations.

Sincerely,

Jack M. Kress
Special Counsel for Ethics and
“Designatéd ‘Agency’ Ethics Official

Enclosure

cc: Bruce €. Vladeck
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