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(1)

S. 59—REGULATORY RIGHT-TO-KNOW ACT OF
1999 AND CONGRESSIONAL OFFICE OF REG-
ULATORY ANALYSIS LEGISLATION

THURSDAY, APRIL 22, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,

Washington, DC.
The Committee met, pursuant to notice, at 10:51 a.m., in room

SD–342, Dirksen Senate Office Building, Hon. Fred Thompson,
Chairman of the Committee, presiding.

Present: Senator Thompson.

OPENING STATEMENT OF CHAIRMAN THOMPSON

Chairman THOMPSON. Let us get started. I appreciate your pa-
tience this morning. Last night, the leadership asked some of us to
come together this morning for a little while, so we are running a
little late this morning and I appreciate our first two gentlemen
here agreeing to consolidate our panel. Maybe it will save a little
bit of time.

We are considering two bills today to increase the accountability
and transparency of the Federal regulatory process, the Regulatory
Right-To-Know Act and a proposal for a Congressional Office of
Regulatory Analysis Act. On January 19, I introduced the Regu-
latory Right-To-Know Act, S. 59, with Senator John Breaux, Sen-
ator Ted Stevens, and Senator Trent Lott. I am pleased that Sen-
ators Voinovich, Landrieu, Bond, Robb, and Hutchinson have
joined us as cosponsors.

S. 59 would require the Office of Management and Budget to
submit to Congress an annual report on the costs and benefits of
regulatory programs. Its purpose is to, first, promote the public’s
right to know the costs and benefits of regulation; second, increase
the government’s accountability; and third, to improve the quality
of Federal regulatory programs and rules.

S. 59 continues the efforts of my predecessors on this Committee.
Regulatory accounting was part of the Roth-Glenn regulatory re-
form bill unanimously reported by the Committee in 1995, when
Senator Roth was our Chairman. In 1996, when Ted Stevens be-
came our Chairman, his 1-year regulatory accounting amendment
on the Omnibus Appropriations Act passed unanimously. Senator
Roth, as well as Senators Glenn and Levin, supported the Stevens
amendment. I supported Senator Stevens’ efforts when it was en-
acted again in 1997.
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Last year, I sponsored a similar measure, which was cosponsored
by Senators Lott, Breaux, Robb, and Shelby. It passed unanimously
and OMB will submit its third regulatory accounting report in Jan-
uary of 2000.

There also is a broad bipartisan coalition in the House that sup-
ports regulatory accounting, and in March, they introduced a more
detailed regulatory accounting bill with 17 Democrats and 14 Re-
publican cosponsors.

S. 59 will continue the requirement that OMB report to Congress
on the costs and benefits of regulatory programs. This legislation
also adds the previous initiatives in several different respects.

I believe the public has the right to know the benefits and costs
of regulatory programs. By any measure, regulation is a major part
of the government’s business, costing hundreds of billions of dollars
each year. Sensible regulatory programs also provide important
benefits to the public and ones that they expect and deserve. The
government has an obligation to think carefully about regulatory
priorities, but we are just breaking ground now on how to do that.
I believe that giving the public the opportunity to look over the
government’s shoulder, in effect, will help improve the quality as
well as accountability of regulatory programs.

The second issue the Committee will consider today is a proposal
for a Congressional Office of Regulatory Analysis, known as CORA.
Last Congress, Senators Shelby and Bond introduced S. 1675, to
establish such a Congressional office. I want to work with them to
refine this concept, and testimony today on S. 1675 can help us do
that.

I think the CORA bill is about accountability. Congress has a re-
sponsibility to ensure that the laws it passes are implemented ef-
fectively, efficiently, and fairly by the Executive Branch. To ensure
that, we need accurate and reliable information.

S. 1675 would create a Congressional Office of Regulatory Anal-
ysis to provide Congress an independent analysis of the costs and
benefits of agency rules. It would help us understand the logic of
agency regulatory analysis and regulatory outcome. It would help
us to understand whether agencies are issuing regulations that fol-
low the intent of the law.

S. 1675 also contains a provision for CORA to report on the costs
and benefits of Federal regulations so that in that respect, S. 1675
overlaps with S. 59. S. 1675 also would transfer to CORA certain
functions now assigned to the General Accounting Office and the
Congressional Budget Office under the Congressional Review Act of
1995. This includes the requirement that GAO produce a checklist
for major rules showing whether the agency complied with current
procedural requirements, such as Executive Order 12866, the Reg-
ulatory Flexibility Act, and the Unfunded Mandates Act.

We have an excellent group of witnesses here today. We will hear
from the administration, a State Senator, a small business owner,
scholars, and a public interest group member and I look forward
to hearing their testimony.

The full text of everyone’s prepared statements that you might
have will be entered into the record, so I would ask that you sum-
marize your testimony, if you would.
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1 The prepared statement of Mr. Arbuckle appears in the Appendix on page 55.

I would like to recognize the first panel of witnesses. We are
pleased to have with us today Don Arbuckle, the Acting Adminis-
trator of the Office of Information and Regulatory Affairs of the Of-
fice of Management and Budget. He will be followed by the Hon.
Steve Saland, a State Senator from New York and is here rep-
resenting the National Conference of State Legislatures.

Mr. Arbuckle, would you like to begin, please.

TESTIMONY OF DONALD R. ARBUCKLE,1 ACTING ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF-
FAIRS, OFFICE OF MANAGEMENT AND BUDGET

Mr. ARBUCKLE. I would be happy to. Good morning, Mr. Chair-
man. It is a pleasure to be here. Thank you very much for permit-
ting me to come up and testify on this legislation.

You invited us to testify on the Regulatory Right-To-Know Act of
1999, S. 59, and the Congressional Office of Regulatory Analysis
Act, which as you point out was S. 1675 in the previous Congress.
In addition, given recent Subcommittee action in the House on H.R.
1074, the counterpart to your bill, I hope that the Committee will
consider it appropriate for me to at least mention this bill, as well.

Both the Committee and the administration have a common in-
terest in making sure that government regulation is thoughtful and
carefully analyzed before it is promulgated. At OIRA, we take this
mission seriously. Every day, we are in discussion with agencies
throughout the government probing the justifications and analyses
behind their proposals.

For each of the past 2 years, we have summarized for the Con-
gress and the public what is known about the costs and benefits
of government regulation. We have done so under an appropria-
tions rider that the administration supported providing for such an
annual report. We believe that these reports have helped both to
improve the quality of regulatory analysis and to make clear that
we still have much more to do.

S. 59 would make permanent what Congress has passed as rid-
ers each of the past 3 years. Unfortunately, it would do so in ways
that we think could delay or impede the process of improving regu-
lation rather than advancing it. Make no mistake, we strongly sup-
port the general purposes of this legislation. It is our daily work.
But with the Committee’s permission, I would like to summarize
very briefly why we hope the Committee, if it chooses to put this
requirement into permanent legislation, will do so in a way that
follows more closely the model Congress has already adopted in the
riders.

First, both S. 59 and H.R. 1074, by requiring extensive proce-
dures and detailed cost-benefit analyses of each government pro-
gram and even program element, would, we believe, divert atten-
tion and resources from our current focus, which is making certain
that agency decisions make sense. Some of the requirements of
these bills are beyond the abilities and resources of the agencies
who perform these analyses and of OMB. Some are beyond the cur-
rent consensus in academia.
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1 The prepared statement of Mr. Saland appears in the Appendix on page 63.

Second, the requirement of the bills that OIRA and OMB make
policy recommendations concerning elimination and reform of gov-
ernment programs appears not to recognize or at least to minimize
the fact that such proposals are already developed by the Presi-
dent’s existing policy making procedures. The administration has a
long record of suggesting changes in regulatory policies and proce-
dures when appropriate, for example, in the Safe Drinking Water
Act amendments, Food and Drug Administration modernization,
and Food Quality Protection Act. All of these required extensive
work throughout the Executive Branch and throughout the Con-
gress. We are concerned about the creation of a separate and addi-
tional policy process as part of this report.

In general, then, we are concerned that the new requirements of
S. 59 and/or H.R. 1074 reflect a belief that there is more informa-
tion available than is the case, that this information can be pro-
duced by agencies or by OMB without significant diversion of re-
sources, and that other responsibilities for OIRA can still be met.
We are concerned that the new provisions will create unreasonable
expectations which, in turn, will hinder rather than help resolve
the many methodological and data collection difficulties inherent in
this task.

Before completing my testimony, let me comment briefly on the
Congressional Office of Regulatory Analysis Act, S. 1675. As is the
tradition, the administration defers to Congress on matters of in-
ternal organization of the Legislative Branch. However, we believe
it is important to clarify that we believe no Congressional office
should be involved in the Executive Branch’s development of new
regulations prior to their formal publication.

Legislation which would directly involve Congress during the de-
velopment of regulations would undermine the candid exchange of
views within the Executive Branch and could jeopardize the careful
rulemaking process established through the Administrative Proce-
dure Act over the past 50 years. Congress has established a work-
able regulatory review process in which it oversees Executive
Branch regulatory decisions after those decisions are made in ac-
cordance with established statutory administrative procedures and
we believe that this process should be maintained.

That concludes my testimony, Mr. Chairman. Thank you, and I
look forward to the opportunity to address any questions you may
have.

Chairman THOMPSON. Thank you very much. Senator Saland.

TESTIMONY OF HON. STEVE SALAND,1 STATE SENATOR, NEW
YORK, ON BEHALF OF THE NATIONAL CONFERENCE OF
STATE LEGISLATURES

Mr. SALAND. Thank you, Mr. Chairman. Mr. Chairman, I am
Senator Steve Saland, and as you noted earlier, a member of the
New York State Senate, where I chair the Senate Children and
Families Committee. I appear before you today on behalf of the Na-
tional Conference of State Legislatures and the other six organiza-
tions of State and local elected officials that comprise the Big
Seven.
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NCSL and the other Big Seven organizations support S. 59, the
Regulatory Right-To-Know Act of 1999. You have my testimony in
support of the legislation before you. I will summarize some of the
key points raised in the testimony and address your request of
commenting on related legislation that would establish a Congres-
sional Office of Regulatory Affairs.

For several years, NCSL has raised concerns about developments
in the relations between the Federal and State Governments. A
decade ago, State legislators were alarmed about unfunded Federal
mandates. We worked hard with Members of this Committee and
others in Congress to pass the Unfunded Mandates Reform Act.
Our more recent concerns focus on preemption of State and local
authority by the Federal Government and on the Federal regu-
latory process. We believe the combination of unfunded mandates,
preemption, and an archaic regulatory process curtail innovation
and responsiveness of State and local officials.

NCSL views the Regulatory Right-To-Know Act as part of a
package of reforms that, when passed, will largely alleviate the
problems we have identified with preemption and the regulatory
process. This Congress held a hearing yesterday on the Regulatory
Improvement Act, S. 746, that represents yet another part of this
package. We look forward to working with you on the Federal Fi-
nancial Assistance Management Act and ultimately on the bill that
would help constrain the propensity of Congress to preempt State
and local prerogatives.

The Regulatory Right-To-Know Act contains four important ele-
ments. The annual accounting statement will offer the power of in-
formation to State, local, and Federal officials concerned with the
impact of agency decisions on State and local governments. It will
give Congress an indispensable oversight tool to determine whether
agencies have exceeded their statutory authority when promul-
gating rules.

The cost-benefit analyses required by S. 59 will make agency offi-
cials more accountable for the programs they are implementing.
They give the public a much better sense of how much funding it
takes to provide particular benefits.

The third element of S. 59 calls for the recommendations regard-
ing inefficient or ineffective programs or program rules. This, we
believe, will streamline the regulatory process and ease the cause
of considerable tension and frustration for State and local officials.

Finally, we are supportive of the bill’s notice and comment provi-
sion. This element makes the accounting report a dynamic docu-
ment, giving State and local officials a chance to highlight their
most pressing concerns about proposed Federal actions.

The National Conference of State Legislatures also believes that
S. 59 could be strengthened by adding the objectives of S. 1675
from the 105th Congress. That legislation would create a Congres-
sional Office of Regulatory Affairs. This would fall somewhat into
line with the practices that State legislatures have adopted in
order to enhance regulatory oversight.

The chart attached to my testimony gives you a general sum-
mary of some of the actions States have taken to enhance regu-
latory oversight. I believe you will see that we practice what we
preach. Over the past 20 years, legislatures have significantly
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broadened their program evaluation, rule review, program account-
ability, and fiscal analysis activities. Cost-benefit analyses and risk
assessments are becoming more frequently used devices for pro-
gram implementation.

There are a variety of approaches to be found among States.
They range from advisory committees, such as in New York, to
committees with veto power, as in Ohio, or both approval and veto
power, as in Connecticut, or suspension authority, as is found in
Illinois.

Each step we take together on the federalism front, whether the
Unfunded Mandates Reform Act, curtailing preemption, or making
the regulatory process more accountable, is a step toward strength-
ening the intergovernmental partnership and its responsiveness
and credibility. It is not an abstract exercise. Rather, it is a critical
element in assuring the public’s confidence in our Federal system
so finely crafted by our Founding Fathers.

I look forward to working with you in passing S. 59 and the other
components of our federalism agenda. Thank you for this oppor-
tunity to appear before you today, and I will be glad to respond to
your questions, Mr. Chairman.

Chairman THOMPSON. Thank you very much. I appreciate your
being with us here today and giving us additional insight as to how
it works at the State level.

Senator, I would ask you first, how does creating a Regulatory
Right-To-Know Act and a Congressional Office of Regulatory Anal-
ysis fit with what State legislatures are already doing in the world
of regulatory oversight? You mentioned that briefly, some of them.
Could you elaborate on that a little bit and give us a little bit bet-
ter feel as to how? It sounds like the States may be a little bit ad-
vanced of where we are in some respects.

Mr. SALAND. Certainly. Thank you, Mr. Chairman. As you have
heard, I am sure, the States, according to one of our great Supreme
Court justices, often are viewed as the laboratories, and certainly
your home State is probably the granddaddy of regulatory reform
and many of the States are indebted to the particular reforms that
Tennessee has led the way on.

Let me talk generally about the spectrum, if you will, Mr. Chair-
man. We in New York, as I mentioned in my testimony, are more
in the nature of an advisory system whereby we have a bipartisan
regulatory commission. We call it an ARRC, our Administrative
Regulations Review Commission. They review regulations and
make recommendations. They also are responsible for really initi-
ating reform legislation with respect to regulations.

The system works pretty well. We have found that, in speaking
with the Commission staff, they are satisfied that the administra-
tion is generally responsive to those things that they highlight.

There are, however, other States that certainly are far more
proactive, States such as I mentioned in my testimony, like the
State of Connecticut. In Connecticut, they have the right to both,
in effect, approve or disapprove of regulations. There are certain
time periods within which they must act. The State of Illinois basi-
cally has the ability to suspend a rule for 180 days, within which
time there must be review of that rule and, in effect, the tendering
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of a replacement or an effort to deal with the issues raised by the
legislature.

Chairman THOMPSON. At what stage do they come in? At what
stage do they make that review, at what stage in the regulatory
process?

Mr. SALAND. In some instances, they address existing rules, and
in some instances, it is the ability to be part of the rule preparation
process. One of the things that has occurred in many of our States
is that we have seen, certainly over the course of the past 2 dec-
ades, a much more proactive response, both at the executive level
and at the legislative level. We have found, and here, if I may cite
my experience in New York, where our Governor, Governor Pataki,
very proactively when he took office handed the reins over to the
person who is currently his budget director, Bob King, a former
State legislator. He and his staff went about very actively review-
ing existing regulations and weeding out where, in fact, there was
duplication, where, in fact, there was a cost-benefit relationship
that bore no relationship to reality.

The long and the short of it, Mr. Chairman, is that in the entire
spectrum, we have some 41 out of 50 States that engage in regu-
latory oversight. In that entire spectrum, there is little or nothing
that you could not find by way of example of paths to travel down
as you explore the interaction of legislative activity and the rule-
making process.

I certainly think I could speak for the NCSL in saying, to the ex-
tent that you would like us to do so, we would be more than happy
to share with you our experiences. I have attached to my testi-
mony, in effect, a compendium of what those 41 States do, and
also, although it is not attached to my testimony, the five States
which I referred to by way of example, we can attach for your edifi-
cation the particulars of how those States handle regulatory over-
sight.

Chairman THOMPSON. I appreciate that very much. I sure would.
Mr. Arbuckle, are you familiar with what is going on in the

States generally in this regard?
Mr. ARBUCKLE. Well, we are familiar with a lot of the efforts. I

cannot say that I have the depth of knowledge that Senator Saland
has about this. We have tried very hard to reach out to States to
make sure that there is this coordination that he talked about. As
you can imagine, it is a huge endeavor. There are a lot of issues
that have to be worked and that have different effects on different
States, but we are definitely trying to do that and coordinate.

Chairman THOMPSON. I think this is a classic example of the lab-
oratories that you are talking about, where, clearly, we are moving
into somewhat unchartered territory here and no one has the pre-
cise answer as to, for example, when the legislative body should be
involved in the process. I would certainly be interested in knowing
what the experimentation has been at the State level.

Mr. Arbuckle, I understand that is one of your primary concerns
with the CORA legislation as it has developed. I think what has
happened is that as the legislation has developed, the legislative
body has become more involved earlier in the process, at perhaps
the notice of proposed rulemaking stage. You are suggesting that
that is too much, too early, and that we should wait until when?
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Mr. ARBUCKLE. Let me clarify that a little bit, Mr. Chairman.
There are a lot of stages in a rulemaking process that takes place
sometimes over a long period of time. The two most formal stages
established by the Administrative Procedure Act are the publica-
tion of a notice of proposed rulemaking for public comment and
then, following that, an analysis of the comments, and the publica-
tion of a final rule.

I think it would be perfectly appropriate for the Congress to be
concerned and involved and interested in rulemaking as it develops
at those two stages. The concerns that we have involved our ability
to carry out the intra-Executive Branch process of deciding and
analyzing what the regulation should do, without at that point hav-
ing an intersection with the Congressional interests that have pro-
vided the statutory duties that we are acting off of.

Chairman THOMPSON. It sounds like you are saying two different
things, or saying both ways. On the one hand, that it would be ap-
propriate for there to be some Congressional involvement early on
in the process, perhaps at the proposed rulemaking stage, but on
the other hand, you would really rather not have them there. If
there is a role at that stage, what would be, in your view, an appro-
priate role where it would not interfere? And you might, if you
want to, get into a little bit of the detail of the nuts and bolts as
to exactly how this works, perhaps, and some practical difficulties
you see with it.

But if there is a proper role for Congress early on—and, of
course, you understand the Congressional interest. We talk about
under CRA, vetoing regulation and all of that. We can talk about
how that has worked. I do not know that anything has been af-
fected by the passage of that law.

Mr. ARBUCKLE. Yes.
Chairman THOMPSON. So now we are looking and seeing whether

or not it would make sense to maybe get involved, have some tech-
nical expertise, just like CBO for budget matters, have some tech-
nical expertise for regulatory matters to get involved earlier in the
process, not in order to disrupt or to kill, but in order to have some
input in order that we might come out with better rules. So if there
is an appropriate role at that first stage, what do you think that
would be?

Mr. ARBUCKLE. First of all, let me say that, as you indicated, this
is a groundbreaking type of conversation about changing the proce-
dures that have been in place for a long, long time. We have had
the same discussions within the Executive Branch about where the
appropriate entry for an oversight body like OMB should be in the
rulemaking process, a process established by law and covered by
legal requirements.

Similar difficulties would arise, I think, across the two branches
of government arising from Congressional interaction at the pre-
decisional stage, a point at which agencies are trying to decide
what exactly it is, they want to do, say, for a proposal. Once that
decision making process took place, however, it seems to me it
would be both appropriate and particularly useful to have the Con-
gressional interests that produced the statutes involved in com-
menting on the rule and helping fashion the rule that would be de-
veloped through the comment process.
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Chairman THOMPSON. That does not sound like much of a role
in the first stage, though, at the proposed rulemaking stage. Do
you think the analogy to the OMB and the budget process is a good
one? I am not sure I understand exactly when they come into this,
and I understand that is not part of your primary responsibility,
but it just occurred to me. You mentioned OMB. Perhaps we could
take a look at that and see what they are doing, how that has
worked in terms of what they do and when they do it.

Mr. ARBUCKLE. Yes. Well, there, of course, is a long-established
relationship between OMB and CBO in the creation of——

Chairman THOMPSON. I meant CBO, I am sorry.
Mr. ARBUCKLE. Yes, in the creation of the President’s budget,

which eventually leads to legislation that is passed by the Congress
where the decision making is made final. It is a little bit different
in the regulatory process in that the grant of Congressional author-
ity has already been made and it is the Executive Branch’s job,
then, to fulfill that. That is why we are having a little difficulty
here in deciding when further involvement by the Congress would
be appropriate.

Chairman THOMPSON. We have had reports, as you pointed out,
the last 3 years.

Mr. ARBUCKLE. I think 2 years, actually.
Chairman THOMPSON. Two years?
Mr. ARBUCKLE. And then we have a third one that will be due,

Mr. Chairman, this February.
Chairman THOMPSON. What is it primarily—you kind of ticked it

off, but what is the primary problem you see? I get the impression
that you feel that it has worked pretty well and you have been able
to do for those 2 years, and I assume the third, what has been
asked of you. What is the primary problem as you see this legisla-
tion that our additional request would put on you?

Mr. ARBUCKLE. First of all, let me say again that we think that
the reports that have come out of the appropriations rider have
been extremely useful in providing you and the Congress and the
public with a basic overview of all the regulatory activity that is
going on in the Executive Branch.

The problem, as we see it, with S. 59 and S. 1074 is the accumu-
lative level of detail. The Stevens Amendment that you originally
referred to was approximately a dozen lines long, 17, something
like that. The current amendment, the current rider that we will
be operating off of expands that out, has a little bit more detail in
it, and is more like 30 lines. Then this legislation is again quad-
ruple that, and so on. It is that accumulation of detail more than
any specific detail itself that causes us difficulty and makes us
worry, particularly in a small office like ours with many respon-
sibilities, about the resources we have available to meet these re-
quirements.

Chairman THOMPSON. I noticed here, if I have it correctly, that
under the Stevens Amendment, it required estimate of the total an-
nual costs and benefits of programs, including rules and paper-
work, in the aggregate, first of all. No problem there, right? I
mean, that is part of your requirement now?

Mr. ARBUCKLE. Yes. We have done that.
Chairman THOMPSON. And by major rule?
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Mr. ARBUCKLE. And we have done that by major rule for a lim-
ited time period.

Chairman THOMPSON. All right. I think what we add here is by
agency and agency program and program element.

Mr. ARBUCKLE. Yes.
Chairman THOMPSON. And that is where you begin to get a prob-

lem?
Mr. ARBUCKLE. Yes. That is correct.
Chairman THOMPSON. Is it because the information is not avail-

able or because it would take too much time with your limited re-
sources, or all of the above? I hope I am not giving you any new
ideas.

Mr. ARBUCKLE. These are excellent answers to your question, sir.
[Laughter.]

Chairman THOMPSON. Is there anything you would like to add to
that?

Mr. ARBUCKLE. Let me comment a little bit about that. There are
basically two types of information on regulations that we have
available. One is estimates of programs that are already out there,
that are already operating, that are already on the books, and the
other is what cost-benefit analysis as we deal with it in our daily
work entails, namely is looking at changes in programs or new pro-
grams and trying to predict the impacts that they are going to
have, both the costs and benefits. So one is looking back to regula-
tions that are already on the books. One is looking forward, and
that is what agencies and we spend most of the time doing.

In adding detail about programs and program elements, we are
concerned that the intent is to try to create more data that is not
regularly being prepared by agencies, which is not to say that it
might be valuable, but that is not normally being prepared on the
regulatory programs that are already in place and which have been
out there in some cases for many years and decades. The bills call
for two separate types of information; there is not now a structure,
as there is for looking forward, to looking back.

Chairman THOMPSON. Well, maybe there needs to be one.
Mr. ARBUCKLE. You know, that is a good idea. This is not an ei-

ther/or situation.
Chairman THOMPSON. We are talking about hundreds of billions

of dollars that these things are costing businesses and people, fami-
lies.

Mr. ARBUCKLE. Yes.
Chairman THOMPSON. A little additional work and expense to

some of these agencies or even to OMB does not give me that much
pain in terms of a concept. It needs to make sense, but I think that
is something that we ought to revisit.

Mr. ARBUCKLE. Could I comment on that, Mr. Chairman?
Chairman THOMPSON. Yes, go ahead.
Mr. ARBUCKLE. I have been at OMB for almost 20 years in OIRA

working on regulatory review and regulatory improvement. In all
of the various administrations I have worked for, there have been
efforts to do what we now call a look-back exercise, looking back
at the regulations currently in effect.

Nobody disagrees that it can be done, although there are difficul-
ties in doing it. The problem is institutionalizing it in a way that
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keeps it going. In my experience, these have been exercises that
have been tremendously labor intensive, that have involved the
whole administration. That is what leads me to worry about the re-
source issue that I mentioned before for both ourselves and for the
agencies.

Chairman THOMPSON. Well, we have got an additional problem
here, too, I think, Mr. Arbuckle. We asked GAO to review OMB’s
first two regulatory accounting reports and they interviewed seven
distinguished economists who are experts in cost-benefit analysis
about your reports and they were generally critical of OMB’s per-
formance. OMB officials reviewed our final list of cost-benefit anal-
ysis experts and no objections to those were included.

So would you agree with their analysis? I guess you are maybe,
you could argue, making your point here in terms of additional re-
quirements because it seems to be a real problem with really ade-
quately fulfilling what has already been given you. Do you agree
with GAO’s analysis or not?

Mr. ARBUCKLE. It is certainly the case that there have been crit-
ics of the reports, and I would agree that there is much more work
that we can do. As you mentioned earlier, we are all in a sort of
a groundbreaking stage here, even if we have been doing this
through my career at OMB over the last 20 years.

There is in some cases, a lot of information available, but in
many cases, very little information available. Trying to put that to-
gether is difficult—in effect, we need to do a cost-benefit analysis
of that. Where do we want our agencies’ resources and OMB’s re-
sources to be directed?

Chairman THOMPSON. I get the impression sometimes that part
of the problem is that OMB does not want to give us any more in-
formation than it has to. At Jack Lew’s confirmation hearing, I
asked him if he would include the costs of tax paperwork in the up-
coming regulatory accounting report and he said that he thought
OMB would do that, and when OMB issued its draft regulatory ac-
counting report in August 1998, OMB did include the massive cost
of tax paperwork, which it estimated at $140 billion annually. Then
in OMB’s final report, this number vanished into thin air.

Do you know what happened and why OMB cannot report on the
cost of tax paperwork and other paperwork? I mean, I would think
it would be a fairly easy task, since OMB already tracks the num-
ber of burden hours consumed by paperwork each year under the
Paperwork Reduction Act. As I said, it had come up with a number
in terms of the draft report, but then, as if we would forget that
we had asked for it, that it had appeared before, when we got to
the final report, it was gone. It leaves us with the impression that
you just do not want to disclose any more than you have to. Do you
know what happened to that?

Mr. ARBUCKLE. First of all, our intent is not to hide information
from either you or the public. I do not think it is quite fair to say
it disappeared into thin air. As I recall, in the final report, we did
note the figure and referred to it in the final report, although not
in as much detail as we had perhaps in the proposed report.

The Treasury Department and the IRS are engaged in a mam-
moth effort to try to reinvent their program and we felt that it was
uncertain right now as to what the burden actually is and what the
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1 The letter dated March 10,1999 appears in the Appendix on page 53.

appropriate method of measuring it should be. It is not as simple
as it might seem. As you correctly point out, in the information col-
lection budget, which we released some time ago, we point out how
much burden Treasury imposes on the American public. But the
Treasury Department is working very hard to try to create a meth-
odology that more accurately measures that burden.

Chairman THOMPSON. I would challenge you to show where that
$140 billion estimate is in the final report. I do not think it is in
there. If it is, show it to me and you will have my apology.

Mr. ARBUCKLE. I will be happy to follow up on that.
Chairman THOMPSON. Senator Saland, I appreciate your support

of S. 59, the core proposal. I want to thank the National Conference
of State Legislatures and all the ‘‘Big Seven’’ State and local gov-
ernment organizations for their letter of support of S. 59.1

Can you describe the significance of the Big Seven’s consensus on
this issue and where it fits in relation to the other issues that
State and local government associations are advancing in Con-
gress?

Mr. SALAND. It would be my pleasure, Mr. Chairman. Would you
be kind enough to indulge me, if I might, if I could just revisit a
couple of comments that I had made earlier——

Chairman THOMPSON. Yes, sir.
Mr. SALAND [continuing]. And unless it would be inappropriate,

maybe make some comments. I do not want to turn this into a de-
bate with Mr. Arbuckle’s comments.

Chairman THOMPSON. No. We do that up here every once in a
while.

Mr. SALAND. OK. First, let me say——
Chairman THOMPSON. I am sure it is different than the State

Senate in New York, right?
Mr. SALAND. I never cease to be amazed.
Chairman THOMPSON. Everything is done by consensus. No, that

is good. Interchange of ideas is good.
Mr. SALAND. Your experiences with your administration’s Budget

Office seem strangely parallel to that which we deal with our Divi-
sion of the Budget.

I would like to, if I might, go back and just point out that with
our States, generally, if I can do this in terms of generalities, from
the proposal of regulation, on average, there is a 30- to 60-day pe-
riod within which the appropriate committee, regulatory com-
mittee, is then able to act. What we have found, and I am sure
your experience would be the same, is that the mere presence of
this oversight authority generally has an effect on eliminating reg-
ulatory excesses and the proposing of unreasonable regulations. I
would just merely submit that what would be the justification of
not creating a system parallel to the system that you already have
created for UMRA.

I am troubled by comments to the effect that the administration
should be cooperative with the legislature, where appropriate. I am
troubled by, in effect, picking and choosing what you should be
held accountable for in terms of disclosure. You and I, although I
certainly not at the level that you have attained, are required to
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be responsive by way of representative government. There is a cer-
tain comfort level when one does not have to go through that proc-
ess and there is a certain resistance to change regardless of what
the process may be.

I would submit to you that there is little or no reason why one
should assume that if this can be done in a piecemeal fashion, once
the system is created, certainly with the resources at the fingertips
of the administration, certainly with the technology that the ad-
ministration and we all have at those very same fingertips, once
the process is up and running, there is no reason why we can as-
sume it is going to be that labor intensive nor that difficult.

Going back to your question, and I am sorry if I went astray
here, certainly, what you are proposing is most harmonious with
the Big Seven’s approach to the issue of federalism. We believe this
would be a very key component as part and parcel of the Big Sev-
en’s approach to federalism, and may I point out, and I am sure
you are aware and perhaps some others may not, it is not that
often that the Big Seven comes together and coalesces on a par-
ticular issue. This happens to be one of those issues.

Chairman THOMPSON. That is what I was thinking.
Mr. SALAND. We occasionally find ourselves at odds. We are

speaking with unanimity and one voice on this particular issue. It
is critical to us at all levels of local and State government that we
have the ability to know, we have the ability to basically plan, we
have the ability to understand the process that brought these regu-
lations to us.

Chairman THOMPSON. Along those lines, I was interested in your
view of the requirement for an analysis of the cumulative direct
and indirect impacts of Federal rules on State and local govern-
ment.

Mr. SALAND. It would certainly seem to me that that would be
critical, absolutely critical to any package that you may ultimately
enact, Senator. The reality is, is that the piecemeal approach real-
ly, I do not think, does a heck of a lot for anybody. If you are going
to be selective, if you are going to effectively have the ability to
pick and choose what you shall disclose, one can not know the over-
whelming cost. You in your comments made reference to hundreds
of billions of dollars. There are things that come back to us. If we
do not know those costs, we have a problem.

I merely recite to you one of the problems which we have had
to deal with in recent times, certainly most recently, the require-
ments for Federal standardization of licenses, certainly an onerous
responsibility that we are going to have to contend with and no dol-
lars coming with it. Nobody has basically factored in what that ex-
pense is, and while I realize that effectively is on hold, I am not
quite sure when we will be required to be responsible.

Chairman THOMPSON. Do you have a constitutional requirement
to balance your budget, the way we do in Tennessee?

Mr. SALAND. Yes, we certainly do. Sometimes, it is very artful,
I must confess, but they are balanced.

Chairman THOMPSON. Thank you very much. We could spend a
lot of time, all three of us, I am sure, discussing this. I want to
thank both of you for coming.
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1 The letter referred to appears in the Appendix on page 53.
2 The prepared statement of Mr. Dyer appears in the Appendix on page 82.

I would like to follow up on some of the things the States are
doing in a little bit more detail, if we could, and Mr. Arbuckle, I
appreciate your thoughts. We do not want to overburden, and some
of this, sometimes I get a little bit sensitive to whether or not we
are, instead of really changing things, we are laying on another
layer and then going to forget about it and move on. So I am not
locked in concrete on the details of a lot of this stuff. I do really
want to know how it works.

But when we decide how it works, then OMB needs to do its job
and do what it is supposed to and be responsive to what we are
trying to do up here, and that is the message that I would like for
you to go away with.

Mr. ARBUCKLE. We will be happy to work with you, sir.
Chairman THOMPSON. I appreciate it. Thank you, gentlemen.
Mr. SALAND. Mr. Chairman, you made reference to a letter from

the Big Seven.
Chairman THOMPSON. Yes.
Mr. SALAND. Am I correct in assuming that is the letter of March

10 and it is already part of the record? 1

Chairman THOMPSON. I believe that is the one.
Mr. SALAND. Thank you.
Chairman THOMPSON. Thank you very much. I appreciate it.
I would like to turn now to our second and final panel. With us

today is Arthur J. (Jim) Dyer, a small business owner from my
home State of Tennessee. It is good to have you with us, a friend
of mine.

He will be followed by Dr. Robert Litan from the Brookings Insti-
tution. Our third witness will be Dr. Murray Weidenbaum, the
Chairman of the Center for the Study of American Business. Pro-
fessor Sidney Shapiro from Indiana University’s School of Policy
and Environmental Affairs will then testify. The final witness
today will be Gary Bass, Executive Director of OMB Watch.

I want to thank all of our witnesses today for being with us here
on this second panel. These are important issues that we are con-
fronting and we appreciate all of you for taking the time to give
us your input on them.

We will keep the record open, incidentally, for 1 week for Mem-
bers of the Committee to submit written questions and any addi-
tional statements for the record.

Mr. Dyer, welcome. It is good to see you again. Would you like
to start off with any comments you might have.

TESTIMONY OF ARTHUR J. DYER,2 PRESIDENT, METAL PROD-
UCTS COMPANY, ON BEHALF OF THE NATIONAL ASSOCIA-
TION OF MANUFACTURERS

Mr. DYER. Thank you. I appreciate the invitation to be here, Mr.
Chairman. I am Arthur J. Dyer, the President of Metal Products
Company, a small manufacturing company in McMinnville, Ten-
nessee. We are a family-owned business, about 50 years old, and
today we have almost 100 employees.
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I am representing the National Association of Manufacturers
today. The NAM is the largest industrial trade group in the United
States and has over 14,000 member companies with approximately
10,000 small manufacturers like Metal Products Company. The
NAM represents 85 percent of the U.S. manufactured goods and
the members represent also 18 million employees. The NAM’s mis-
sion is to improve the living standards of the American worker by
shaping a regulatory and legislative environment conducive to U.S.
economic growth.

NAM supports both the Regulatory Right-To-Know Act and the
establishment of a Congressional Office of Regulatory Analysis.
Both will contribute to improving the regulatory process and the ef-
ficiency of the regulations themselves. We believe that neither will
hurt public safety, public health, or the environment.

American manufacturers today cannot simply raise prices to im-
prove our bottom line. Given the competition of the global economy,
we have to look for ways to lower costs constantly. Regulations,
even good ones, add costs. These regulation burdens have accu-
rately been called hidden taxes, and like any tax, the American
taxpayer should have a right to know that the money is being
spent wisely.

My employees and I must constantly look for ways to improve
our productivity on the shop floor and lower costs, but I would be
a fool to sit in my office and dictate how a man should run his ma-
chine on a shop floor. I need to go out and listen to that fellow be-
cause he is closer to the problem than I am. I do not see why gov-
ernment cannot do the same thing.

I am not anti-government or anti-regulation. My employees are
important to me. Their children go to the same schools as my chil-
dren. They are on the same ball team. I have employees that go
to my church and live on my street. It is important to me that they
are safe in their work environment and I appreciate how regula-
tions have improved worker safety.

I am not anti-environment, either. We live on the banks of the
Barren Fork River that flows through McMinnville. My children
canoe and fish and swim in that river. I do not want to see it pol-
luted. But I do think that we should concentrate on making sure
that the regulatory burden is worthwhile and that we accurately
prioritize our regulatory goals.

I believe that the legislation that you are proposing would go a
long way in doing that. S. 59, with the public notice and comment
provisions, would allow experts outside the peer review process to
comment on the methodology and perhaps offer better ways to ana-
lyze the cost-benefit analysis. CORA would serve as a natural and,
I think, complimentary counterbalance to OIRA and the OMB and
I think it would be important to have a different view when you
are analyzing the net benefit of these regulations.

I also think it would be important for CORA to be able to propose
alternate ways of achieving the regulatory goals. I think that there
are many ways to do something, and just like in our business, we
cannot do things the same way that we have always done them.
We have to keep looking at new ideas and go back and look at
what we have done for years and maybe see if it is still appro-
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1 The joint prepared statement of Mr. Hahn and Mr. Litan appears in the Appendix on page
91.

priate. I do not see why it would not be appropriate for government
to look at old regulations and see if they are really useful anymore.

In summation, I believe that American business people truly
want to do what is right for their employees, their customers, and
their country. The Congressional Office of Regulatory Analysis and
the Regulatory Right-To-Know Act would provide all Americans,
from Members of this Committee down to my employees and me,
an opportunity to have a more open and honest debate based on
more objective information about how regulatory agencies reach
their decisions. We all want to do what is right, but in today’s com-
petitive global environment, we simply cannot afford to waste time
and money on the wrong regulatory solutions.

I would be happy to answer any questions you may have.
Chairman THOMPSON. Thank you very much. Dr. Litan.

TESTIMONY OF ROBERT E. LITAN,1 PH.D., DIRECTOR OF ECO-
NOMIC STUDIES AT THE BROOKINGS INSTITUTION AND CO-
DIRECTOR OF THE AEI-BROOKINGS JOINT CENTER FOR
REGULATORY STUDIES

Mr. LITAN. Thank you. I appreciate being here again today. I am
especially grateful that you invited me here to be reunited with my
college debate partner, Professor Shapiro, whom I have not seen in
30 years. We are still debating after all these years, and it turns
out we are now on the opposite side.

I will get right to the bottom line. Both of these bills are good
legislation and they should be passed, although in our written tes-
timony, we have some suggestions for modification.

The case for S. 59 is simple. Congress and the public deserve to
know on a regular basis, the same annual basis on which the budg-
et is prepared, the estimated impacts of Federal regulatory activity,
in total, by agency, and by major program. OMB has been doing
most of this, as we just heard, at the behest of Congress for the
past 2 years. They should keep on doing it.

Now, in our testimony, we review some of the objections to this
that we are likely to hear in a few minutes, and I will be happy
to take those up in Q and A. But the basic message I will leave
you with at this point is that these objections remind me of gen-
erals who are fighting the last war. The war over the usefulness
of benefit-cost analysis is over. The government has been doing it
for 25 years, although imperfectly.

The right approach is in S. 59, which sets up a process that will
make the government do it even better, rather than to just simply
throw one’s hands up and say that analysis cannot or should not
be done. If anything, there is a need to do more cost-benefit anal-
ysis of on-budget programs as well as regulatory programs.

Mr. Chairman, I just finished serving as the main writer for a
report by the President’s Commission on Capital Budgeting that
had bipartisan membership, Republicans and Democrats, and one
of those recommendations in the report was that all major Federal
programs, budget programs, should have a cost-benefit analysis
performed on them. That same logic, it seems to me, easily carries
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over to the regulatory sphere, illustrating again strong bipartisan
support for this concept.

The proposed CORA legislation would further improve matters
by giving Congress in the regulatory sphere what it has long had
in the budgetary arena, namely a source of independent analysis
on the impacts of regulatory activity, which, as you have noted, are
now quite substantial.

As useful as the regulatory review by OMB is, and with all due
respect to Mr. Arbuckle and his team, whom I admire and once
worked with from afar, OMB faces inherent political constraints
that prevent it from providing Congress and the public with totally
independent analysis. If you need any evidence of this, you do not
have to look any further than the GAO report which just came out
today which documents in thorough detail that OMB is constrained
because it is part of the same administration as are the agencies
that are issuing the rules that Congress mandated originally ought
to be written.

In my few remaining minutes, I will just tick off a few sugges-
tions for modification of the proposals. I may not get through all
of them, but they are in the testimony.

First, on S. 59, we suggest that OMB ought to be required to rec-
ommend in its annual report some minimum number of regulations
or programs that ought to be reformed or eliminated. This does not
override the current policy making process, as implied in Mr. Ar-
buckle’s testimony. In fact, if anything, it just simply directs how
the policy making process should proceed within the administra-
tion.

Second, OMB should be similarly required to identify some min-
imum number of regulations where its assessment of the likely im-
pact of regulation substantially differs from that of the agency.

Third, in a similar vein, the bill should require OMB to review
the regulatory analyses of a selected number of existing rules each
year. This would help start to develop some estimates independent
of those of the agencies.

Fourth, the bill should make clear that the estimates are to be
stated in monetary terms, to the extent practicable.

And fifth, the Congress should take into account in setting agen-
cies’ annual appropriations the degree of agency compliance with
OMB’s guidelines for reporting costs and benefits.

Let me conclude with a few thoughts on CORA. Briefly, we do
not believe that CORA should do its own regulatory analyses of
every rule, as the Shelby-Bond draft would mandate. This simply
would duplicate what is already going on in the agencies. Instead,
we think that CORA should perform the same kind of broad review
of options and analysis that OMB now conducts, but CORA will be
more independent.

We also suggest that CORA not review non-major rules and that
it confine its assessment to major rules and focus also on the OMB
annual report.

You raised this question in your Q and A with Mr. Arbuckle
about when CORA should get involved. We suggest in our testi-
mony at the notice of proposed rulemaking stage and that the bill
ought to encourage CORA to file comments in the rulemaking
record. It does not have to do it because it is always going to put
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1 The prepared statement of Mr. Weidenbaum appears in the Appendix on page 108.

out a final report at the end, but I would suggest that if CORA is
putting these comments on the record, it will become the 800-
pound gorilla of commentors.

The agencies will pay more attention to CORA, it seems to me,
than probably anybody else, and, in fact, what will happen over
time is that the agencies will pay so much attention to Congress
through CORA that it will, I think, eliminate or substantially re-
duce the number of rules that are challenged in court. This is be-
cause if a rule is issued and CORA basically says ‘‘fine’’ at the end
of the day, it will make it much more difficult for those who are
challenging rules to actually sustain their challenges in court. So
if anything, a CORA will streamline the regulatory process and at
the same time give Congress the source of independent analysis
that I think you need and deserve. Thank you.

Chairman THOMPSON. Thank you very much.
Unfortunately, I have just a few minutes left on a vote that is

occurring right now. If you will bear with me, let me go over and
vote just as quickly as I can and then I will return and we will con-
tinue. Thank you very much.

[Recess.]
Chairman THOMPSON. Mr. Weidenbaum, we are especially hon-

ored to have you here with us today. Thank you very much, and
proceed with any statement that you would like to make.

TESTIMONY OF MURRAY WEIDENBAUM, PH.D.,1 CHAIRMAN,
CENTER FOR THE STUDY OF AMERICAN BUSINESS, WASH-
INGTON UNIVERSITY

Mr. WEIDENBAUM. Thank you, sir. It is a great pleasure to be
here, Mr. Chairman.

The legislation you are considering will raise the level of public
understanding of a very important area of public policy. Here is the
case for S. 59 in a nutshell. Neither benefits nor costs of regula-
tions show up in the totals of Federal spending or taxation, but the
amounts are very substantial, totaling many hundreds of billions
of dollars every year. The public has a right to know this informa-
tion on a regular basis. Regulation affects so many aspects of our
lives, economic factors, such as employment, inflation, productivity,
and competitiveness, as well as social factors, such as the environ-
ment, consumer and employee safety.

Some say that data on regulatory benefits and costs are not reli-
able. Let me hit that one right away. As a pioneer in developing
this information, I am aware of the shortcomings and also the
progress made. But, Mr. Chairman, criticism is still leveled against
the data on the gross domestic product, yet the government goes
on to produce that information and it is used for essential decision
making in both the public and the private sectors.

If you really want to see shortcomings in the data, look at the
budget that the Congress acts on. Treasury’s projections of capital
gains taxes and corporate income taxes are often way too high or
way too low. Similar problems arise on the spending side. Esti-
mates can be way off for credit programs, the CCC (Commodity
Credit Corporation) military procurement, and entitlements.
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But whatever the limits, this kind of data is useful, as are the
data on benefits and costs of regulation. That has alerted the pub-
lic to the huge magnitude of resources involved. I see no reason to
deprive the public of this vital knowledge.

And there is a positive feedback effect, as we learned in the
budget data. By making permanent the temporary requirement for
an annual regulatory accounting, S. 59, likewise, will encourage
the Executive Branch to develop a better database.

Let me hit just a few procedural details. OMB reports, in re-
sponse to the Stevens Amendment, lack the data that we need on
individual regulatory agencies and programs. Thus, Section 4(a)(1)
in your bill is badly needed. But I think we need to be sensitive
to the concerns about the load you are imposing, so I would say
going on to include distributional effects generates too large a re-
search burden that would delay the entire effort to measure bene-
fits and costs. I urge you to eliminate it.

Likewise, 4(a)(2) seems to require extensive research on the indi-
rect effects of Federal rules. I think, instead, estimating costs and
benefits should get priority. That is a big enough job. Analysis of
impacts could rely on studies prepared by private researchers.

On the other hand, there is merit in estimating future costs and
benefits. Given the burden imposed by S. 59 to prepare historical
data, I urge you to phase in this requirement. Advance warning
will give the agencies time to develop new methodologies.

Chairman THOMPSON. Excuse me. Phase in which requirement?
Mr. WEIDENBAUM. Phase in the requirement for making forecasts

of future benefits and costs. That will take time to develop, so per-
haps you can phase in the aggregate projections in the year 2003,
projections by agencies in 2004, estimates by program element in
2005.

Yet Section 7 on peer review, I think, is essential to enhance con-
fidence in the data. But peer reviews usually involve more than one
peer. I urge the Committee to provide for two or more. Several pub-
lic policy research centers have the required capability.

Turning to the companion bill about CORA, an expanded flow of
regulatory data means that Congress, I think, really needs its own
staff to analyze the information, but I do not believe bills like S.
1675 go far enough. After all, this proposal is limited to improving
the way agencies write regulations. But key decisions on regulation
occur earlier. When you all write an OSHA Act or a new Clean Air
Act. There is an information gap here, I suggest that each Congres-
sional Committee when writing a regulatory statute should con-
sider the expected benefits and costs and that data should be pro-
vided by CORA.

Where do you put CORA? It could be independent. It could be
part of CBO. There are pluses and minuses on both of that. But
I think the substance is important. It should focus both on the
early stage where Congress is writing a new statute and on the lat-
est stage where under SBREFA (Small Business Regulatory En-
forcement Fairness Act) you are reviewing proposed regulations.
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1 The report referred to appears in the Appendix on page 260.
2 The prepared statement of Mr. Shapiro appears in the Appendix on page 114.

Accompanying my formal statement is the CED report on mod-
ernizing government regulation, which covers that in more detail.
As you might suspect, I helped to write it.1

To summarize quickly, enacting S. 59 and establishing an Office
of Regulatory Analysis would be important improvements. It is
gratifying to see the bipartisan nature of these bills and of their
Congressional supporters. Their enactment would raise the infor-
mation level of deliberations on regulation and might even lower
the decibel level. Thank you very much.

Chairman THOMPSON. Thank you very much. I appreciate it.
Professor Shapiro.
Mr. SHAPIRO. Thank you. When I debated with Bob Litan, I usu-

ally tried to go second so I could do any necessary clarifications
that were necessary, and I am happy to play that role again.

Mr. LITAN. We were on the same team then.
Mr. SHAPIRO. Even more necessary.
Chairman THOMPSON. You have to keep in mind, you only have

a few minutes here.

TESTIMONY OF SIDNEY A. SHAPIRO,2 VISITING SCHOLAR,
SCHOOL OF POLICY AND ENVIRONMENTAL AFFAIRS, INDI-
ANA UNIVERSITY

Mr. SHAPIRO. Bob Litan suggested maybe I and others who have
reservations about S. 59 are fighting the last war, and I do not
think that is necessarily the case. Clearly, as he said, cost-benefit
analysis is here to stay. But the issue is what to do with it in light
of its real limitations on what economics and economic data can
teach us. How do we best use the numbers in light of the very real
limitations we understand and know about to make all of us a little
smarter in terms of how we do regulation?

Second, most of what we want to know about regulation deals
with individual rules. Cost-benefit analysis is particularly revealing
when we go rule-by-rule and look at the particular benefits and
costs that they may yield. Yet S. 59 is not about rule-by-rule cost-
benefit analysis. It is about aggregate or total costs and benefits,
and when those are compiled, particularly in light of the real limi-
tations of the data, I think it has very little to teach us about the
merits of particular policy disputes.

I would also like to mention Dr. Weidenbaum’s point about the
gross national product. During the break, I was getting a very in-
teresting economics and historical lecture from him, very inform-
ative—always good to be a student—about those numbers, and as
he mentioned in his testimony, there are certainly limitations
about those numbers, and yet we use it, and of course we do.

But this is a little bit different in two ways. First, as you heard
from OMB, there is a diversion of resources here. If we produce
these numbers, we cannot be doing other things. So we have to
weigh the value of these numbers and what they have to say and
what we can get out of them versus other things that agencies can
be doing, particularly their statutory mandates of protecting the
American public.
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1 The prepared statement of Mr. Bass appears in the Appendix on page 130.

Also, there is the matter of understanding what these numbers
finally mean. Will the production of regulatory accounting teach
the American public about costs and benefits of regulation? Well,
sure, to some extent. But, on the other hand, if you only produce
numbers, if you only have tables and tables of numbers, you lose
in a very real sense important qualitative information that is also
necessary to assess the costs and benefits of regulation.

In that regard, I would point to EPA’s Section 812 study, which
was mandated by Congress. EPA was told to estimate the total
costs and benefits of the Clean Air Act, and it did so and it is con-
tinuing to do so, and it produced a very thick study its first time
out. The study was subject to extensive peer review. That is really
the way to do regulatory accounting, to my mind, because EPA in
a qualitative sense as well as a quantitative sense was able to de-
scribe the costs and benefits.

I would note also from the EPA’s study that this type of regu-
latory accounting does not come cheap. The study took 7 years to
complete, cost millions of dollars, and I would guess S. 59, which
is much more ambitious, would cost even more.

I would also point out that when EPA went to estimate the bene-
fits, because of data limitations, the best they could do was esti-
mate that the total benefits were somewhere between $5.6 and
$49.4 trillion, a huge magnitude. Because of that, we really do not
learn much about the clean air program, or we certainly do not
learn as much as focusing on individual policies and policy choices.

In light of these limitations, I would urge some degree of mod-
esty is necessary, that we proceed slowly to try to total up these
costs and benefits, and I would urge second that we need to find
better ways to mix qualitative and quantitative information so that
the numbers we produce are accurate and helpful representations
and pictures of the regulatory process.

Chairman THOMPSON. Thank you very much. Dr. Bass.

TESTIMONY OF GARY D. BASS, PH.D.,1 EXECUTIVE DIRECTOR,
OMB WATCH

Mr. BASS. Thank you, Mr. Chairman. I think one thing that
might be helpful is if I go back and trace some of the elements of
the regulatory accounting bill and that might help to identify why
we oppose both the accounting bill as well as the CORA bill.

Going back to the original Stevens rider, as I understand it,
there were four requirements: An estimate for total annual costs
and benefits of regulations; an estimate of the costs and benefits
of rules having an annual impact of $100 million in costs or more;
a third requirement to do direct and indirect impacts on private
sector, State and local, and Federal Government; and then, fourth,
recommendations for reform or repeal.

My understanding of the history is that Senator Stevens, who
authored it, Senator Roth, Senator Glenn, and Senator Levin had
a number of exchanges that emphasized that there was no need for
new research. The idea was to rely on existing materials. I pulled
out Senator Levin’s comments saying the amendment simply di-
rects OMB to pull together information that it already has on exist-
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ing Federal regulatory programs and to use that to estimate the
total annual costs and benefits. He said, in fact, that is why he was
supporting it.

And in the next year, when Congress again adopted the Stevens
language, Mr. Chairman, you reiterated at that time you did not
expect to increase the workload on OMB, that they could rely on
existing studies.

It was after that that OMB published its second report, which
warns very carefully that, ‘‘We still believe that the limitations of
these estimates for use in making recommendations about reform-
ing or eliminating regulatory programs are severe. Aggregate esti-
mates of the costs and benefits offer little guidance on how to im-
prove the efficiency, effectiveness, or soundness of the existing body
of regulations.’’ That echoes what Professor Shapiro was just indi-
cating about the need for doing individual reviews and what we
heard yesterday in the discussions of S. 746.

Despite this, the third regulatory accounting rider changed dra-
matically. And by the way, I should mention, I am very pleased
that today there was a hearing, because there has been no previous
hearing on this subject.

In the third rider, I want to point out five changes. First, you
changed it from an annual process to every 2 years instead.

Second, the total annual costs and benefits requirement ex-
panded in a number of ways to cover both rules and paperwork and
require aggregate estimates by agency, by agency program, and by
major rule. With these new requirements, you included the clause
‘‘to the extent feasible.’’

The third change was under the direct and indirect impacts. You
dropped ‘‘direct and indirect’’ impact and just said look at impacts.
You also dropped the Federal Government, the private sector and
added wages and economic growth and tribal governments.

Fourth, you added this notion that OMB is to provide guidance
to standardize cost-benefit measures.

And fifth, you had a requirement that the OMB guidance, as well
as the accounting report, must be subjected to peer review.

Under this bill, you again expand and change significantly what
was done last year in seven distinct ways. First, you go back to
making it annual.

Second, you drop the clause ‘‘to the extent feasible’’ when doing
the annual estimate. Now, that is critical from our perspective be-
cause, while there are numbers for major rules on costs and bene-
fits, there are no cost-benefit analyses done for non-major rules.
With the language ‘‘to the extent feasible,’’ OMB, and the agencies,
did not have to create new research. By dropping that, S. 59 re-
quires a whole new set of data. In addition, while you mentioned
earlier today that under the Paperwork Reduction Act there are
burden estimates, there are not cost-benefit numbers, so the agen-
cies or OMB would be required to generate those kinds of numbers
anew.

Also under the annual estimate, you added a new category called
program elements, which are related components. So there is an
additional estimate there as well.

Under the impact section, you have reintroduced direct and indi-
rect impacts, even though OMB highlighted the importance and
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mentioned repeatedly that doing indirect impacts is very difficult,
if not impossible, to do.

You added back in the private sector to look at, a very com-
prehensive piece.

And then, unlike the discussion on S. 746, you made a major
point in this bill to emphasize quantified net benefits. Now, OMB
points out in its research and its reports that the only way to do
net benefits is to monetize all factors. You are moving more in that
direction.

Fifth, all of this covers the 4 preceding years.
Sixth, you propose the peer review is to be done by an outside

entity as though the Federal Government is not competent to do
it. The GAO report that has been referred to today identifies seven
leading experts who would be likely peer reviewers, all of which
have a very conservative viewpoint.

Most interesting, though, is the seventh point in this bill, which
is that, unlike public comments which are to be considered by
OMB, you would require the peer review materials to be used by
OMB, not just to be considered.

All of this moves far away from the original intention of not gen-
erating new research and would clearly grind agencies to a halt.

Let me make three comments about CORA. What you propose is
to have CORA do in 45 days a regulatory impact analysis, but it
takes agencies years to do.

Second, you require CORA to generate regulatory options that
would achieve the same regulatory goal but at a lower cost, which
is a completely different standard than what agencies must go
through. On top of this, it raises serious questions about political
manipulations and activities.

Third, the whole office would be highly political in the sense that
the Director would be appointed by the Majority Leader and the
Speaker.

One last comment I want to make about CORA. You referred to
this as a question earlier: Is this like the budget process? I would
argue it is not like the budget process. In that case, the Executive
Branch proposes, you, Congress, dispose. In the case of the regu-
latory process, you generate the law and it becomes the Executive
Branch’s responsibility to implement that law or execute it. You
have oversight at any point in that process, through hearings,
through legislation, any approach you want. So it is different than
the budget process and I would not make them identically com-
pared. Thank you.

Chairman THOMPSON. All right. Thank you.
Let us address the question of whether or not this is going to re-

quire a lot of new resources. You said, Dr. Bass, grinding agencies
to a halt, and you point out that we have expanded the scope of
the statutes as we have gone along. The question arises, do the
agencies have the tools? What tools do they have now in order to
comply with the statute, were it to become law? Are they available
now? What kind of burden would be imposed on them?

Dr. Litan, do you have any thoughts on that?
Mr. LITAN. Well, the amount of cost obviously depends on the

scope of what OMB is asked to do on S. 59. My guess is that to
faithfully provide the disaggregated estimates, not only just the to-
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tals but the agency and the program numbers, there may be some
additional expenditures. I cannot tell you how much. Your Com-
mittee can ask OMB for them. My view is it is money well worth
spending. If it is several extra million dollars, it is a drop in the
bucket compared to hundreds of billions of dollars that we impose
on the private sector.

The second thing I would add is that if you have a choice in
terms of where to spend the money—and don’t have sufficient
funds to spend more money both on a CORA and more analysis at
OMB—I would give higher priority to creating CORA because you
are more likely to get greater bang for the buck in terms of having
another independent estimating body out there. So I would give
priority to CORA.

Ideally, of course, I would spend money on both agencies. I do
not think you are talking huge numbers, maybe $5 or $10 million.
These are rounding errors in the overall size of the budget.

Chairman THOMPSON. What about, expanding on that a little bit,
Dr. Weidenbaum, what about the ability of the government? This
kind of runs into my basic notion that we oftentimes think we
know more than we really do, that we do not appreciate our own
limitations and we feel like if we can apply the right green eye
shade method to a problem, we can figure it out forever, and it
never works out that way. What about the question of whether or
not we really do have the tools to make these assessments?

You talk about the progress in terms of cost-benefit analysis and
how that is the current thinking now, although we are still having
trouble getting that implemented in terms of major rules. But espe-
cially in light of the fact that we are talking about non-quantifiable
costs as well as benefits, is it feasible, does it really help us when
we roll in the quantifiable and the non-quantifiable all in the same
number? Can we really do that? Does it really mean anything? Is
the state of the art, as it were, such that we can get something that
is meaningful to us?

Mr. WEIDENBAUM. First of all, I think that we need to be sen-
sitive to the serious concerns that have been expressed at this
hearing about the burden, and as you put it, the availability of re-
sources to carry out all this analysis. Personally, I think the num-
ber one priority should be estimating the benefits and costs of Fed-
eral Government regulation. That is a tall order in itself. All the
other, frankly, nice-to-know information, the direct, indirect im-
pacts, I would put aside for later. It is not that they are not impor-
tant, but you cannot do everything at once.

But if you devoted 1 one-hundredth of 1 percent of the likely
total cost imposed by regulation, 1 one-hundredth of 1 percent of
that to analysis, you would have a tremendous pot of money, more
than is feasible to spend. So we are talking about devoting a very
relatively minute amount of money.

Do we have the resources? I think if you focus laser-like just on
that one point, estimating benefits and costs, and I think you are
right in here, you do have, contrary to what one of the witnesses
said, you do specify that you want benefits and costs by major rule.
That is Section 4(a)(1)(C). The reason you need that is that is the
bread and butter, that is the basic building block for all the other
data, whether it is by agency or in the aggregate.
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Can it be done? Yes. Are there difficulties? That is why I talked
about all the difficulties we still debate about the gross domestic
product, about the balance of payments. You know, if the two wit-
nesses, interestingly, to my left, were around when the Congress
was considering the Budget and Accounting Act of 1921 and all
your predecessors took them seriously, we would not have a mod-
ern budget process today. Are we in better shape now in dealing
with regulation than our forbearers were in estimating revenues
and all that back in 1921? I think the answer is yes. We have ad-
vanced the state of the art.

I hope that a stripped-down version of S. 59, deferring all the
nice-to-know but items not directly related to benefits or costs of
regulation, a stripped-down version be voted on so the task can get
going right away.

Chairman THOMPSON. Let me make sure I understand what your
recommendations are. First of all, the distributional effects, you do
not think that is necessary?

Mr. WEIDENBAUM. Not at this stage, no.
Chairman THOMPSON. Dr. Litan, would you agree with that?
Mr. LITAN. I agree.
Chairman THOMPSON. Also, as I understand it, under Section

4(a), costs and benefits, first in the aggregate, second, by agency,
agency program and program element, would you leave that in?

Mr. WEIDENBAUM. Yes, sir.
Chairman THOMPSON. Third, by major rule, you indicated you

would leave that in?
Mr. WEIDENBAUM. Yes, sir.
Chairman THOMPSON. Then we get to two here, and I take it that

you would eliminate that, an analysis of direct and indirect impacts
of Federal rules on State and Federal and local government——

Mr. WEIDENBAUM. Correct.
Chairman THOMPSON [continuing]. The private sector, small

business, wages, economic growth. Is that what you were——
Mr. WEIDENBAUM. In good measure, that is already taken up in

the estimates of benefits and costs. So I would not have a second,
in a sense, competitive set of analyses. Focus on estimating the
benefits and the costs.

Chairman THOMPSON. You are getting more speculative there, I
mean, just to use a lay term. It seems to me like when you get into
this, you are getting more speculative.

Mr. WEIDENBAUM. That would be fine for a narrative section,
where OMB could pull together a great variety of studies done by
private researchers on direct and indirect impacts. But OMB and
the agencies themselves would not be developing this de novo.

Chairman THOMPSON. Let us turn the page now, at least the way
my statute is drafted here. Section 4(b), benefits and costs, it says,
to the extent feasible, the Director shall quantify the net benefits
and net costs under Section (a)(1). How do you view that?

Mr. WEIDENBAUM. Well, I interpret that as follows. If in the
given program the non-quantifiable, the verbal benefits or costs are
so substantial they overshadow the measurable, then it is not fea-
sible to do the net benefit. That says, just quantifying is not useful
where the non-quantifiable is so important. I do not know how you
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would legislate common sense, but my interpretation of this is com-
mon sense would go a long way.

Chairman THOMPSON. Mr. Dyer.
Mr. DYER. Well, I would just like to make a comment that I

know in Washington you are very concerned about the money that
is spent. You have got to work on your budget. But I am on the
receiving end of these hidden costs and these burdens, and looking
at the tremendous costs that our regulations put on our economic
activity, I am reminded of an expression that we have at work. I
do not want a dollar waiting on a dime. I think the amount of
money that we would spend delving into these matters a little more
would be well spent if it can save some unnecessary regulatory bur-
den.

Chairman THOMPSON. I appreciate that, too, and I was looking
at some figures here. One study by the Small Business Administra-
tion found that in small companies with less than 20 workers, the
annual cost of regulation is about $5,500 per worker. By contrast,
the SBA study found that the regulatory cost for large companies
with over 500 workers is about $2,900 per worker. So this impacts
on you guys more than it does anybody else, really. That is why
I am glad to have you here today.

Mr. WEIDENBAUM. I am also glad you are citing the work by Dr.
Tom Hopkins, who is a distinguished adjunct scholar at our Center
for Study of American Business. We both appreciate your plug.

Chairman THOMPSON. Glad to do it.
Mr. BASS. Mr. Chairman, in the spirit of debate, could we re-

spond to some of that?
Chairman THOMPSON. Yes. I was getting ready to go back to you,

but just go ahead.
Mr. BASS. I would like to make five points based on the conversa-

tions that just happened. One is that, looking at the Congressional
Budget Office’s figures, a cost-benefit analysis costs about $570,000
on an average. Just doing some very quick math based on a piece
of work that was out on the front table by Angela Antonelli of the
Heritage Foundation, she seems to indicate that there are about
4,000 to 5,000 rules per year. That means over $2 billion would be
spent on doing cost-benefit analysis, not including paperwork. That
is assuming that all rules receive a comprehensive CBA. The point
would be that we are talking about a sizeable amount of dollars
and resources for the agencies.

Second, I am very intrigued by Dr. Weidenbaum’s idea of retro-
spective review of rules, in part because we do not have an oppor-
tunity, as you heard at yesterday’s hearings, to reassess the kinds
of costs that the market takes on in making adaptive changes to
lower the cost of actually doing a regulation, and there was some
research that was referenced in several of the testimonies to make
that point. So I am intrigued about the looking back and reas-
sessing costs.

Third, in terms of the net benefit issue, in the OMB report, on
Table 3—I just pulled it out—what they do here is very interesting.
In coming up with net benefits, OMB does not include a quantifi-
able number for lives saved because they say that an assessment
of net benefit requires subtracting the benefits from the costs,
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which means they have to monetize all factors. If we do not mone-
tize, then we cannot get to the net benefits.

The fourth point is if there is a lack of information, as several
of the panelists have suggested, about major rules, about individual
rules and about the impact of costs and benefits, go to GAO’s web
site. Already, this information is all up there, freely and widely
available.

The last point I would make is about the issue of distributional
effects. I believe where it is in your bill is under the definitions of
cost and benefits. I would be concerned that in dropping it, there
would be nothing that addresses equity. And if distributional ef-
fects was intended to reach that path, one would want to be sure
to include something that addresses equity concerns along those
lines, much like the Executive Order 12866 does already.

Chairman THOMPSON. Thank you.
Dr. Shapiro, did you have any comment on that?
Mr. SHAPIRO. Thank you, Mr. Chairman. I appreciated your com-

ment earlier about inquiring whether we are adding layer upon
layer here and just how much we will get for the additional layers.

When one goes to total up the costs and benefits, if we had indi-
vidual agency estimates of every cost and benefit of every regula-
tion, then I suppose it would be a simple accounting function. But
much of today’s regulations are based on rules that were passed 20
years ago, 25 years ago, when, for good or bad, we did not do as
good a job of estimating the costs and benefits.

So as to that historical data, which still have ongoing costs and
benefits, we really do not have the costs and figures. The academic
studies have done their best to estimate those, but they are full of
tremendous gaps and OMB discusses those gaps when it tries to
pull together the historical data.

Now, for the more recent rules, we do have estimates of costs and
benefits for the major rules, but as Dr. Bass just pointed out, not
for the minor rules. Even there, however, when you ask, do agen-
cies have the tools necessary, it is a tough job to estimate indi-
vidual costs and benefits for any one rule, which explains in part
the high cost you just heard about of $570,000.

Let me just offer one example. It is often the case that it is dif-
ficult to come up with precise estimates of risk. How much risk are
people at because of some ongoing industrial activity? I noted ear-
lier the EPA study of the Clean Air Act benefits ran from about
$5 trillion to $200 trillion because of the imprecise nature of the
numbers risk assessors give us.

Chairman THOMPSON. And they decided the benefits were about
40 percent of the gross domestic product, I believe, did they not?

Mr. SHAPIRO. There you go. Someone once tried to put a number
to this. Unfortunately, this example is now kind of dated because
of the budget surplus, but an economist once explained, or a risk
assessor once explained, that these risk assessments are so impre-
cise that if you take the lower bound and the upper bound, it is
the difference between a cup of coffee and paying off the national
debt. We simply lack those numbers, so we are forced to retreat to
qualitative factors.

Chairman THOMPSON. But they are out there and you know
when you are going to put those numbers out. I would say in EPA’s
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case, for example, they have received a tremendous amount of criti-
cism and even ridicule about some of the numbers they have come
out with. Is not there a salutary benefit to knowing that when you
put numbers out, that the best people in the world are going to be
out there and looking at them and commenting on them and so
forth? Does that not produce something in the mental processes
that has benefit?

Otherwise, you are totally at the mercy—nobody is accountable.
Nobody really ever has to worry about it. I say nobody is account-
able, but we all know that there are a lot of different ways to hide
the ball from an administrative process standpoint. Does it not
have some good effect to know that you are going to have to put
it out there and have your peers commenting on it?

Mr. SHAPIRO. Yes, sir. Absolutely. We should be as smart as we
can be, and to the extent we have numbers, we ought to look at
them for what they are worth.

Chairman THOMPSON. Going back to yesterday, by the way, how
do you feel about cost-benefit analysis in general? Yesterday, we
were talking about cost-benefit analysis for major rules, risk as-
sessment, and so forth. I would be interested in how you and Dr.
Bass feel about that in particular.

Mr. SHAPIRO. Agencies do it. They are required by OMB to do it
and I think that is very salutary. I would point out two things,
however.

First, as I just mentioned, agencies have to deal with the data
they can get within the time frames they have to operate. As a re-
sult, various agencies have adopted slightly different ways of doing
cost-benefit analysis because they are forced to these different ac-
commodations given their differences in situation and availability
of data. I think they do the best they can. We can always try to
do better.

When you go to aggregate those, as this bill does, you have a bit
of adding up apples and oranges because we do not have a common
methodology, and were OMB to impose one, we run up against the
constraint I just mentioned, which is the adaptation.

Chairman THOMPSON. Well, that is what they always say. Our
situation is different. We need to apply our own methodology and
all that. GAO does an analysis of it and finds that very, very often,
the Executive Order is ignored, in total or in part.

But my point is, whether or not you agree with the legislation
or not we were discussing yesterday, the idea that they ought to
be doing a cost-benefit analysis, consistent with the Executive
Order, anyway, is a good idea.

Mr. SHAPIRO. Yes, sir.
Chairman THOMPSON. Do you agree with that, Dr. Bass?
Mr. BASS. If your bill S. 746 only did that, we would not have

been having the heavy debate that we were having. I think that
there is not any question that agencies are currently required to
do cost-benefit analysis for major rules. They should be doing it for
those.

Chairman THOMPSON. Do you know, do you have an opinion or
do you know whether or not they are doing a very good job in car-
rying out the Executive Order?
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Mr. BASS. Well, no, I do not have a qualitative sense of how that
is done. I know that GAO did report that certain major rules were
not reviewed by OMB. There certainly should be greater oversight
on the part of Congress to ensure compliance with that. The point
I was going to make is not just solely whether cost-benefit is done,
which is an economic tool. Regulatory decisions also should be
made in the context of a number of other factors that an agency
should be considering that may not be economic in nature.

Chairman THOMPSON. What, that would not be either quantifi-
able or non-quantifiable, what in addition to that should they be
considering?

Mr. BASS. Oh, I believe that when we start to discuss issues
around the benefits that are derived from environmental protection
or from worker protection——

Chairman THOMPSON. That is non-quantifiable.
Mr. BASS. I am sorry. What?
Chairman THOMPSON. That is non-quantifiable. I mean, that is

covered.
Mr. BASS. I understand that. The question that I was referring

to, though, is how would you do an economic cost-benefit analysis
and then derive in S. 59 a discussion about net benefits. That
would be hard to do on the non-quantifiable side. You would ulti-
mately have to monetize that, which is what OMB actually did, in
order to come up with it.

Chairman THOMPSON. S. 59 says to the extent feasible.
Mr. BASS. Yes.
Chairman THOMPSON. Dr. Litan.
Mr. LITAN. Yes. I want to tick off several responses. First, on the

cost of doing all of this, Gary said, well, 4,000 rules times $570,000
is $2 billion. In fact, we are probably only talking about major rules
here and thus 30 or 40 major rules a year, so we are down to num-
bers in the $15 to $20 million range. This is not a huge amount
of money.

The second thing is both Gary Bass and Sid Shapiro talk about
the fact that there is all this historical data. We do not know a lot
of this. Well, that is why in our testimony we suggest that your bill
require OMB to begin the process of going back and looking at
some of these rules and redoing some of them itself. And you know
what? Gary Bass and Sid Shapiro may be right. Some of those
rules may be a lot cheaper than we thought, but you would like to
know that. I also will bet you some of them are more expensive
than we thought.

Chairman THOMPSON. This all presupposes you are trying to
knock something down.

Mr. LITAN. Exactly.
Chairman THOMPSON. I mean, the fact of the matter is, all these

things that we all are for, the benefits greatly outweigh the costs.
So it really helps your cause, I would say, and protective legislation
to be doing this, whether or not it is meat inspection or children
smoking or whatever.

My problem is that you start trying to add up the costs and bene-
fits. You say, well, you cannot do that because you are not factoring
in the non-quantifiable. You say, OK, we will factor that in. They
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say, well, when you do that, it makes the numbers meaningless, so
you cannot do that, either. That is kind of the objection we get.

So the idea, I suppose, is to allow the regulator in his sole discre-
tion to make those determinations and not have to explain why he
is doing what he is doing.

Mr. LITAN. Well, we have an example in our testimony of how—
it was a hypothetical—where you have got, let us say, $500 million
of cost on a water pollution bill, $400 million of benefits, and then
you have the non-quantifiable factor that this rule may just give
you clean lakes and clean rivers, which you cannot put a number
on, but you go ahead and adopt the rule anyhow. What the anal-
ysis has done is that it allows you to at least implicitly value those
non-quantifiables. You know they are at least worth at least $100
million in this example. So I think the virtue of at least quantifying
what you can is that it allows you to put a price tag on what you
cannot quantify.

Two more points. Despite all this debate, I do not think we are
all that far apart. The bottom line of Mr. Shapiro’s testimony, oral-
ly as opposed to written, because I think he was more strenuous
in his written testimony than his oral testimony, is be careful and
go slower.

Mr. SHAPIRO. I am intimidated by the Chairman.
Mr. LITAN. OK. Well, something works. Oversight works.
Chairman THOMPSON. I am just sitting here thinking about how

many hearings we would have to have to have a hearing for every
rule.

Mr. LITAN. But in any event, my point is that Mr. Shapiro is ba-
sically saying, look, be careful, be aware, keep your eyes open be-
fore going into this. But the reality is that does not seem to me an
overwhelming objection to doing what you are proposing.

Gary comes along with some very specific word changes, some of
which I happen to agree with. I think I heard him say, take out
‘‘indirect,’’ add some words like ‘‘to the extent feasible.’’ Where the
rubber hits the road is on monetization, OK?

Now, the President’s Executive Order or OMB’s guidance already
says that agencies should monetize to the extent feasible. Your bill
does not even do that. In my testimony, I suggest you should add
such language. You should copy the words that are in the Execu-
tive Order, and as long as the words ‘‘to the extent feasible’’ are
in there, it seems to me that should take care of Gary’s objection.
Now, I may be pushing him too far——

Chairman THOMPSON. A lot of people prefer to have the Execu-
tive Order down to use when it is convenient but not have it car-
ried out and not have it be made law where it really means any-
thing.

Mr. LITAN. No comment.
Chairman THOMPSON. Let us move, if we may, briefly to the

CORA. Gentlemen, Professor Shapiro and Dr. Bass, do you have
problems with the concept that the Congress should become more
involved in the regulatory process in this way? Obviously, there is
a question as to when, if it gets involved, or when it should, to
what extent that it should. Questions have been raised as to Con-
gress meddling in the administration’s business, as it were. But, of
course, it is all based on the laws that Congress passes and we
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often find that the regulations are contrary to what our intent real-
ly was and we passed legislation that would give us another crack
at it. There are only so many hearing days in a year.

What do you think the concept, regardless of how you would ap-
proach it, the concept of Congress becoming more involved in the
process in general? Is there any approach that you would support
in that respect that we are not doing now?

Mr. BASS. The answer would be yes. I do think, and I am mindful
of the fact that you just said you have only so many days for hear-
ings, but I do believe the oversight process is a critical one in order
to educate you in the notion of developing any needed legislation.

I also think that the appropriate way to handle the regulatory
maze, if you will, are through the appropriate oversight commit-
tees. That is, it is very difficult to deal with issues comprehen-
sively. When there is a problem with the Clean Air Act, you should
deal with the Clean Air Act, and on down the line. It is more effec-
tive and will be more efficient in the long run.

I also have a bit of a problem with Bob’s idea that a letter from
Congress, or CORA as its substitute, to an agency becomes, as you
say, the 800-pound gorilla. I think the Administrative Procedure
Act was established to ensure some kind of even ground for every-
one in the public to participate in the rulemaking. If just by percep-
tion Congress’ letter has greater weight, you have then tilted the
whole regulatory playing field enormously.

By the same token, when you just asked the question about ac-
countability, ultimately, it is not only Congress that deals with it,
it is going to be the courts, and the courts are going to be guided
by the Administrative Procedure Act. So there are many factors
that have to be woven into all of this.

Chairman THOMPSON. But for Congress to weigh in, of course, it
would be helpful if they had a little more expertise than most of
us have on some of these arcane rules, and for the courts to weigh
in, I mean, the horse is way out of the barn then and it is very
expensive. The question is whether or not it would not be better
to have a little more input earlier on so that we might could avoid
some of these problems. We know that in many areas, we are com-
ing up with rules that are not only putting resources in the wrong
places but are actually harmful in some respects.

Mr. BASS. Mr. Chairman, I assume that in order to achieve that,
you hire staff that are experts. Certainly, Paul Noe knows the sub-
stance of the regulatory matters inside and out, and if he was on
the Environment Committee, the staff would know the details of
the particular legislation that they have oversight on.

Chairman THOMPSON. Well, he is a man of many talents, but he
is not a scientist and an expert in every regulatory area that could
come up.

Mr. BASS. Fair enough. I do not believe that CORA would have
that same kind of expertise that you are looking for, and, in fact,
if you take Bob’s numbers that he just did with my figure of the
CBO cost estimate, you are talking about an institution that, at its
minimum, would be $32 million a year, which is more than what
CBO is. We are not talking about something that is trivial here.

Chairman THOMPSON. Dr. Weidenbaum, you said you thought ei-
ther a new agency or as a part of CBO. Dr. Litan, do you have any
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thoughts about that? Again, part of me says the fewer new entities,
the better.

Mr. WEIDENBAUM. My preference is to——
Chairman THOMPSON. But on the other hand, CBO, I am not

sure that what they are doing now would lend itself that readily
to what we would be asking them to do here.

Mr. WEIDENBAUM. The reason I suggest putting it under CBO—
but that is not essential, it could be independent——

Chairman THOMPSON. That is something we have talked about.
Mr. WEIDENBAUM. It uses a lot of the same type of talent. I am

talking about micro-economists, particularly, people with a statis-
tical bent. There would be a lot of mutual support from the existing
portions of CBO for this new portion. Also, you would save an
awful lot of overhead. So as a practical matter, you put this new
organization under CBO, I think you will find it getting off to a
start earlier than if it had to go through the whole motions of set-
ting up a new separate agency in the Legislative Branch.

Chairman THOMPSON. Dr. Litan, before I get off the subject to-
tally, do you have any thoughts on the agencies’ compliance with
the Executive Order?

Mr. LITAN. Only what I read, which is that it is imperfect.
Chairman THOMPSON. OK. Dr. Shapiro, do you have on this lat-

ter point we have been discussing with regard to CORA, first the
bigger question, and then a preference as to whether, if you
thought it ought to be done or not, if it was going to be done, how
and where the responsibility might lie?

Mr. SHAPIRO. Thank you. I would refer to the early years of OMB
and OIRA in the Reagan Administration. That was the first admin-
istration to take regulatory oversight seriously. It was very con-
troversial. It was very controversial for a lot of reasons, but one of
them was the feeling of outsiders that there was a lot of dealing
behind the scenes, that people were getting special access to the
regulatory process through the back door of OIRA. Subsequently,
OIRA published procedural regulations which made them account-
able for their process and who comes in and who goes out. The
Clinton Administration strengthened those procedures, so they are
even more on the record.

I mention that because we were talking earlier in the hearing,
was talking earlier about when should Congress intervene, and I
think the cause of the consternation over whether it should be be-
fore a notice of proposed rulemaking is this very concern. If it is
after the notice of proposed rulemaking, there is more account-
ability, it is more open, everybody is dealing at the agency. At that
point, and typically that is when Congress now intervenes to the
extent, individual Senators or Congressmen want to have a say,
and that seems to me maybe an important dividing line for that
very reason.

The other point I would make, if I may, is this: Some of the dis-
satisfaction about agencies’ compliance with the Executive Order,
I think, deals not with the compliance with the Executive Order
but with the underlying situation that when agencies go to regu-
late, their statutory missions are often tied to different factors than
a cost-benefit test. Now, it is another whole debate whether we
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should have regulation as a substantive matter, as the mandate
tied to a cost-benefit test——

Chairman THOMPSON. Well, they are not very bashful about say-
ing this does not apply to us so we are not going to do it and then
going on.

Mr. SHAPIRO. I understand.
Chairman THOMPSON. It is not a real constraint. I do not think

they are laboring under it in many cases.
Mr. SHAPIRO. No, but the extent to which they get involved with

this data is affected by their mission and their mission points them
in a somewhat different direction. So they come out with results
that some of the critics do not like. They point to that as a failure
of the cost-benefit process, but, in fact, the agency is responding to
its statutory mission and I do not see that as a criticism of the way
they do cost-benefit analysis. I see that as——

Chairman THOMPSON. Part of its statutory mission is to follow
the President’s Executive Orders, I would think, maybe not statu-
tory, but there. Yes, sir?

Mr. LITAN. Yes. On CORA, two points. One is, how much would
it cost? Not a $570,000 analysis again? We are talking about, in my
framework, a staff that looks like OIRA, like 15 or 20 people, so
cost that out at $1.5 or $2 million. Add some peer review panels
and so forth. If you are telling CORA not to do its own regulatory
analysis but, in effect, do the same kind of review that OMB is
doing, it is not $570,000 a rule. It is maybe several million dollars.
It is not $32 million.

Second, where should it be? I say in my testimony my preference
would be to have it be its own agency. I fear that it could sort of
get lost and have its influence muted if it were part of CBO. I also
suggest that you ought to talk to Dr. Crippen about this, but I
think there is some reservation within CBO about putting it there
and worry that this would compromise its relationships with the
agencies. So that is something that you will have to assess, I think,
in private conversation.

Chairman THOMPSON. Mr. Dyer, what do you come away with
from all this? How big a part of this regulatory situation is a part
of your life and doing business?

Mr. DYER. I can tell you, with my experience today, I will never
order a BLT without wondering what it stands for. I have heard
enough letters, all right. [Laughter.]

I think that most business people complain and gripe when we
are filling out some form from the Commerce Department or the
Labor Department. It is an aggravation. My business has grown.
I will be frank. I do not do much of that myself anymore, but I pay
people that do and it would be a little better for my bottom line
if I did not have to.

Many of the regulations do not appear to make sense down at
my end, and that may be because I am not very bright, I admit
that, but we rely on trade associations and academic institutions
to do the analysis. I think that what you are proposing would in-
crease our confidence that what we do when we could be out play-
ing with our kids is worthwhile. I do not believe business be-
grudges doing what it needs to do to make our country better. We
just want to make sure that we are not spinning our wheels.
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Chairman THOMPSON. You hear a lot of stories about one-size-
fits-all rules that just simply have no relevance to an individual.
They look at it and they get cynical and pessimistic and anti-gov-
ernment and anti-regulation and all that when we all know there
are some things, as you say, you have kids that swim and canoe
in that same water that we are trying to protect.

Mr. WEIDENBAUM. Mr. Chairman, could I pick up a theme that
Professor Shapiro raised?

Chairman THOMPSON. Yes, sir.
Mr. WEIDENBAUM. That is, the burden of all this regulatory re-

view. I think he has got a good point there, which is why I think
when the Congress finishes writing a bill like S. 59, you ought to
economize on all the regulatory review mandates that you are im-
posing.

Chairman THOMPSON. Do a little cost-benefit analysis, in other
words?

Mr. WEIDENBAUM. Will the benefit-cost analysis pass the benefit-
cost test? But there is a little hook to my point here. What is sauce
for the goose is sauce for the gander. If we are all so enthusiastic
about the agencies doing good benefit-cost analysis, I would think
that the Congress when it is first writing a Clean Air Act or a
Clean Water Act could use some of that good stuff, as well,
perhaps——

Chairman THOMPSON. Now you started meddling again. [Laugh-
ter.]

Mr. WEIDENBAUM. Yes, sir. Guilty. But that would deal with the
problem that a lot of these agencies are catching holy heck for
things that they have no discretion over. You have tied their
hands.

Chairman THOMPSON. You are absolutely right. The classic case
is the IRS. We pass these God-awful laws, overreaching, broad, and
then beat them up for enforcing it. There is no question about that.

So on that happy note, I want to thank you gentlemen. This has
been an extended version here today, but it has been extremely
helpful to us. I hope that we can stay in touch with each of you
as we go along and come up with a good result. So thank you very
much and we will stand in recess.

[Whereupon, at 1:05 p.m., the Committee was adjourned.]

VerDate 11-MAY-2000 08:17 May 16, 2000 Jkt 000000 PO 00000 Frm 00038 Fmt 6633 Sfmt 6633 E:\HEARINGS\57553.TXT txed02 PsN: txed02



(35)

A P P E N D I X

OPENING STATEMENT BY SENATOR GEORGE V. VOINOVICH

Mr. Chairman, I commend you again for holding these important hearings on reg-
ulatory reform both yesterday and today.

Over the years, as a State legislator, a mayor and a governor I have become in-
creasingly concerned about the unnecessary and burdensome costs that are imposed
on our citizens and State local governments through Federal laws and regulations.

Since 1994, I have worked closely with Members of this Committee—with you in
particular Mr. Chairman—and the State-local government coalition to enact com-
mon-sense legislation that would result in greater protection of public health and
the environment while alleviating cost burdens on State and local governments and
the private sector.

As a nation, we spend vast sums on regulation. A report commissioned by the
U.S. Small Business Administration estimates that regulations cost the economy
about $700 billion a year—more than $7,000 for the average American household.

Unfortunately, these cost burdens have not always resulted in maximum health
or environmental protection. I think it is imperative that we take a close look at
whether regulations are meeting their intended goals and at what costs.

Yesterday we held a hearing on the Regulatory Improvement Act, which will help
to ensure that new regulations are based on sound science and cost-benefit analysis.
I believe the two bills we will discuss today help to round out the regulatory reform
process. One tracks the costs and benefits of existing regulations, while the other
provides Congress with an independent analysis of the costs and benefits for major
regulations.

Mr. Chairman, I am pleased to be a cosponsor of your Regulatory Right-to-Know
Act, S. 59. this bill would require the Office of Management and Budget to submit
an annual report to Congress on the total costs and benefits of Federal regulations—
particularly those imposed on State and local governments. It also requires OMB
to submit any recommendations for reforming wasteful or outdated regulations.
However, it does not mandate that any regulation or program be eliminated because
the benefits do not outweigh the costs.

I commend the bipartisan work that you and Senator Breaux have done on this
bill. This bill also has the bipartisan support of the Nation’s governors, mayors,
State legislation and county commissioners.

We will also discuss a bill that was introduced last year that would establish the
Congressional Office of Regulatory Analysis. The purpose of this bill would be to
provide Congress with independent analyses of new rules to help determine whether
a regulation should be challenged under the Congressional Review Act.

I strongly believe that all three bills from our 2 days of hearings will make the
Federal Government more accountable to the people it serves. And they will help
to ensure that costs, benefits, and sound science have been studied prior to final-
izing rules.

Thank you, Mr. Chairman. I look forward to today’s testimony.
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