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NATIVE HAWAIIAN FEDERAL RECOGNITION

MONDAY, AUGUST 28, 2000

U.S. SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING
JOINTLY WITH THE COMMITTEE ON RESOURCES, U.S.
HoOUSE OF REPRESENTATIVES,

Honolulu, HI

The committee met, pursuant to notice, at 8 a.m. at the Neil
Blaisdell Center, 777 Ward Avenue, Honolulu, Oahu, HI, Hon.
Daniel K. Inouye (vice chairman of the committe) presiding.

Present: Senators Inouye and Akaka: Representatives Mink and
Abercrombie, and Delegate Faleomavaega.

Senator INOUYE. The hearing will come to order.

An opening prayer will be offered by Mr. Kaleo Patterson.

Mr. PaTTERSON. Hello, everybody. Thank you for coming today.
Thank you for who you are and the manao you have to share today.
We want to thank those who have come from afar to hear some of
the testimony this morning.

Let’s pray. Let’s ask God, the God of all people and the God of
all creation, to be with us today to give us everything that we need
to do the work that we are about. To continue this movement, this
struggle, toward peace and justice, the healing of our land and our
people today. [Remarks made in native tongue.] Join with me now
in prayer.

[Prayer offered in native tongue.]}

Mr. PATTERSON. And yes, God, we praise your name today. We
thank you for the many, many blessings in life, for bringing us to-
gether this morning as friends and as families and as members of
this community, the people of this land.

We thank you, oh God, for this day, this day of life and new be-
ginnings. Also for the hearings that are about to take place today
and in the days to come. For those who have come so far and have
worked so hard to bring this week of hearings about, and those
who have traveled from places like Kauai today to be here because
they feel that their manao is so very important that it needs to be
heard. They have come here this morning to share important
things that we must hear and value in our hearts, and in our
minds, and in the legislation that is being drafted. Lord, we ask
that you would just make clean any impurity of thought or design,
all of our hearts and minds today. That indeed we might have the
new beginning that we desire, each and every day. Give us faith,
hope and love today that indeed all the blessings of life would be
ours. We continue to pray for the healing of this land and the peo-
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ple of this land. And, today, this morning, people like Henry Smith
who is in the hospital. We just ask that your healing spirit would
continue to be with him and our Senator Akaka today, that your
healing spirit would be in his body and in his spirit. And that your
healing spirit would be with all of us; that truly justice and rec-
onciliation would be ours. Faith, hope, and aloha ﬁe ours today. We
ask it in your name of God.

[Prayer offered in native tongue.] Amen.

Senator INOUYE. Thank you very much, Mr. Patterson.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAIL VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. Before proceeding I am certain that I speak for
all assembled here to note our pleasure, to note the presence of
Seélator Akaka with us. We are so happy that he is here with us
today.

By authority granted by the U.S. Senate and the U.S. House of
Representatives, the Senate Committee on Indian Affairs and the
House Committee on Resources convene this morning to receive
testimony on two bills that have been introduced in the Senate and
the House to provide a process for the recognition of a native Ha-
waiian governing body. Yf enacted into law, these bills would pro-
gide for a government-to-government relationship with the United

tates.

There are 556 native governments that are formally recognized
by the United States and with whom the United States is engaged
in government-to-government relations. There are another 160 na-
tive groups that are currently petitioning the United States for rec-
ognition as governments. The recognition by the United States is
recognition of the sovereignty of those native governments and
their rights as governments to exercise governmental authorities,
including their %mdamental rights of self-determination and self-
governance.

It is within this context that the measures we are considering
today have been proposed. The legislation would provide a process
for ti;e recognition ofp the sovereignty of the native Hawaiian people
and their right to self-determination and self-governance. It will

rovide a basis for government-to-government relations with the
f)nited States, and would preserve and protect those Federal pro-
grams that are currently extended to native Hawaiians because of
their status as native people of the United States. Programs such
as health care, education, job training and employment opportuni-
ties, housing assistance, scixolarships, language preservation, grave
protection, and the repatriation of human remains and sacred ob-
jects of cultural patrimony.

As with other native governments, the recognition by the United
States of the sovereignty of the native people of Hawaii does not
alter the relationship the Federal Government has with any of the
State governments, nor the citizens of those States. While these
bills set forth a proposed process for the reorganization of a native
Hawaiian governing body, these bills do not address how that gov-
ernment body might be composed. It could, for instance, be a gov-
erning body that is composed of governing entities from each of the
islands; a confederation of governments, or it could take some other
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form. We believe that these are matters that are best addressed by
those who wish to voluntarily associate themselves with the native
Hawaiian governing entity.

In a similar manner, we hope that those who want to participate
in the process of forming a governing body will provide us with
guidance on the formulation of the commission that would certify
a citizenship or membership roll of native Hawaiians who have ex-
pressed their desire to be part of a process to form an interim gov-
ernlingl council, develop and adopt organic governing documents,
and thereafter, elect representatives to a native Hawaiian govern-
ing body. Because these bills, if enacted, would become part of the
body of Federal law, the laws of the United States, these bills do
not address, nor do they preclude, the relations and activities of na-
tive Hawaiians at international forums.

Today the committees are calling upon the citizens of Hawaii to
provide us with their thoughts, their manao, on whether they sup-

ort the passage of these measures, either as they are currently
ormulated or with amendments. These bills have been developed
by native Hawaiians for native Hawaiians following extensive con-
sultation not only with the native Hawaiian community, but also
with representatives of other interested governments, Federal,
State, and native governments. Ultimately, however, it is the peo-
ple of Hawaii who will decide whether these measures should be
enacted into law.

As the elected representatives of all of the citizens of Hawaii we
await your guidance. "

[Text of S. 2899 and H.R. 4904 follow:]
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106TH CONGRESS
1 G, 2899

To express the policy of the United States regarding the United States’
relationship with Native Hawaiians, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 20, 2000

Mr. AKAKA (for himself and Mr. INOUYE) introduced the following bill; which
was read twiee and referred to the Committee on Indian Affairs

A BILL

To express the policy of the United States regarding the
United States’ relationship with Native Hawaiians, and
for other purposes.

—

Be it enacted by the Senate and House of Eepresenta-
tives of the United States of America in Congress ussembled,
SECTION 1. FINDINGS.

Congress finds that—

(1) the Constitution vests Congress with the au-
thority to address the conditions of the indigenous,
native people of the United States;

(2) Native Hawaiians, the native people of the

LI - e - T

State of Hawaii are indigenous, native people of the

—
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United States;



o 00 N D D W N e

| I S T N O L N o T T o
B kW RN = D W0 NN B W N e

5

2

(3) the United States has a special trust rela-
tionship to promote the welfare of the native people
of the I_hlited'States, including Native Hawaiians;

(4) under the treaty-making power of the
United States, Congress exercised its counstitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
waiian people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commerce and navigation in 1826, 1842, 1849,
1875, and 1887; ’

(5) pursuant to the provisions of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 200,000 acres
of land in the Federal territory that later became
the State of Hawaii in order to establish a homeland
for the native people of Hawaii, Native Hawaiians;

(6) by setting aside 200,000 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of

Hawaii;

*S 2898 IS
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(7) approximately 6,800 Native Hawaiian les-
sees and their family members reside on Hawaiian
Home Lands and approximately 18,000 Native Ha-
waiians who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land;

{8) the Hawaiian Home Lands continue to pro-
vide an important foundation for the ability of the
Native Hawaiian community to maintain the prae-
tice of Native Hawaiian culture, language, and tradi-
tions, and Native Hawaiians have maintained other
distinetly native areas in Hawaii;

{9) on November 23, 1993, Public Law 103-
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States’ role in the
overthrow of the Kingdom of Hawaii;

(10) the Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawaii occurred
with the active participation of agents and citizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as

a people over their national lands to the United

«8 2899 I8
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States, either through their monarchy or through a
plebiscite or referendum;

(11) the Apology Resolution expresses the com-
mitment of Congress and the President to acknowl-
edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native Hawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation process as called for
under the Apology Resolution;

{12) despite the overthrow of the Hawaiian gov-
ernment, Native Hawaiians have continued to main-
tain their separate identity as a distinet native eom-
munity through the formation of cultural, social, and
political institutions, and to give expression to their
rights as native people to self-determination and
self-governance as evideneed through their participa-
tion in the Office of Hawaiian Affairs;

(13) Native Hawalians also maintain a distinet
Native Hawaiian community through the provision
of governmental services to Native Hawaiiaus, in-
cluding the provision of health care services, edu-
cational programs, employment and training pro-

grams, children’s services, counservation programs,

«§ 2899 IS
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fish and wildlife protection, agricultural programs,
native language immersion programs and native lan-
guage immersion schools from kindergarten through
high school, as well as college and master’s degree
programs in native language immersion instruetion,
and traditional justice programs, and by continuing
their efforts to enhance Native Hawaiian self-deter-
mination and local eontrol;

(14) Native Hawailans are actively engaged in
Native Hawaiian cultural practices, traditional agri-
cultural methods, fishing and subsistenee practices,
maintenance of cultural use areas and sacred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources;

(15) the Native Hawaiian people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native Ha-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and practices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs;

(16) this Act responds to the desire of the Na-

tive Hawaiian people for enhanced self-determination

o8 2899 I8
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by establishing a process within the framework of
Federal law for the Native Hawaiian people to exer-
cise their inherent rights as a distinet aboriginal, in-
digenous, native community to reorganize a Native
Hawaiian governing body for the purpose of giving
expression to their rights as native people to self-de-
termination and self-governance;

(17) the United States has declared that—

(A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

{B) Congress has identified Native Hawai-
ians as a distinet indigenous group within the
scope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

{C) Congress has also delegated broad au-
thority to administer a portion of the federal
trust responsibility to the State of Hawaii;

{18) the United States has recognized and re-
affirmed the special trust relationship with the Na-
tive Hawailan people through—

(A) the enactment of the Act entitled “An

Act to provide for the admission of the State of

+8 2899 IS
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Hawaii into the Union”, approved March 18,

1959 (Public Law 86-3; 73 Stat. 4) by—

(i) ceding to the State of Hawaii title
to the public lands formerly held by the
United States, and mandating that those
lands be held in publie trust for the better-
ment of the conditions of Native Hawai-
ians; and

(ii) transferring the United States’ re-
spounsibility for the administration of the
Hawaiian Home Lands to the State of Ha-
waii, but retaining the authority to enforce
the trust, including the exclusive right of
the United States to cousent to any actions
affecting the lands which comprise the cor-
pus of the trust and any amendments to
the Hawailan Homes Commission Act,
1920 (42 Stat. 108, chapter 42) that are
enacted by the legislature of the State of
Hawaii affecting the beneficiaries under

the Act;

(19) the United States continually has recog-

nized and reaffirmed that—

(A) Native Hawaiians have a cultural, his-

torie, and land-based link to the aboriginal, na-
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tive people who exercised sovereignty over the
Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique sta-
tus as the aboriginal, native people of a once
sovereign nation with whom the United States
has a political and legal relationship; and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
waiians to the United States arises out of their
status as aboriginal, indigenous, native people

of the United States.

16 SEC. 2. DEFINITIONS.

17
i8
19
20
21
22
23
24

In this Act:

(1) ABORIGINAL, INDIGENOQUS, NATIVE PEO-
PLE.—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United

States;

«8 2899 IS
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(2) ApuLT MEMBERS.—The term “adult mem-
bers” means those Native Hawailans who have at-
tained the age of 18 at the time the Secretary pub-
lishes the initial roll in the Federal Register, as pro-
vided in section 7(a)(4) of this Act.

(3) APOLOGY RESOLUTION.—The term “Apol-
ogy Resolution” means Public Law 103-150 (107
Stat. 1510), a joint resolution offering an apology to
Native Hawaiians on behalf of the United States for
the participation of agents of the United States in
the January 17, 1893 overthrow of the Kingdom of
Hawaii.

(4) COMMISSION.—The term “Commission’
means the commission established in section 7 of
this Act to certify that the adult members of the Na-
tive Hawaiian community contained on the roll de-
veloped under that section meet the definition of Na-
tive Hawalian, as defined in paragraph (6)(A).

(5) INDIGENOUS, NATIVE PEOPLE.—The term
“indigenous, native people” means the lineal de-
scendants of the aboriginal, indigenous, native peo-
ple of the United States.

{6) NATIVE HAWAIIAN .—

(A) Prior to the recognition by the United

States of a Native Hawaiian governing body

+8 2899 I8
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under the authority of section 7(d) of this Act,
the term ‘“Native Hawaiian” means the indige-
nous, native people of Hawaii who are the lineal
descendants of the aboriginal, indigenous, na-
tive people who resided in the islands that now
comprise the State of Hawaii on January 1,
1893, and who occupied and exercised sov-
ereignty in the Hawaiian archipelago, including
the area that now constitutes the State of Ha-
waii, as evidenced by (but not limited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(iit) church or census records; or
(iv) government birth or death certifi-
cates or other vital statistics records;

(B) Following the recoguition by the
United States of the Native Hawaiian govern-
ing body under section 7(d) of this Act, the
term “Native Hawaiian” shall have the mean-
ing given to such term in the organic governing
documents of the Native Hawaiian governing
body.

(7) NATIVE HAWAIIAN GOVERNING BODY.—The

term “Native Hawaiian governing body” means the

*8 2809 I8
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adult members of the governing body of the Native
Hawaiian people that is recoguized by the United
States under the authority of section 7(d) of this
Act.

(8) NATIVE HAWAIIAN INTERIM GOVERNING
COUNCIL.—The term “Native Hawaiian Interim
Governing Couneil” means the interim governing
council that is authorized to exercise the powers and
authorities recognized in section 7(b) of this Aect.

(9) RoLL.—The term “roll’” meaus the roll that
is developed under the authority of section 7(a) of
this Act.

(10) SECRETARY.—The term “Secretary”
means the Seeretary of the Department of the Inte-
rior.

(11) Task FORCE.—The term “Task Force”
means the Native Hawaiian Interagency Task Force
established under the authority of section 6 of this
Act.

20 SEC. 3. UNITED STATES POLICY.

21
22
23

24

The United States reaffirms that—
(1) Native Hawaiians are a unique and distinct
aboriginal, indigenous, native people, with whom the

United States has a political and legal relationship;

«8 2899 IS
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{(2) the United States has a special trust rela-
tionship to promote the welfare of Native Hawaiians;
(3) Congress possesses the authority under the
Constitution to enact legislation to address the con-
ditions of Native Hawaiians and has exercised this
authority through the enactment of—

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

{B) the Act entitled “An Act to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawatians have—

(A) an inherent right to autonomy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-
waiian governing body; and
(5) the United States shall continue to engage

in a process of reconciliation and political relations

with the Native Hawaiian people.
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1 SEC. 4. ESTABLISHMENT OF THE OFFICE OF SPECIAL
2 TRUSTEE FOR NATIVE HAWAIIAN AFFAIRS.
3 (a) IN GENERAL.—There is established within the

4 Office of the Secretary of the Department of the Interior
5 the Office of Special Trustee for Native Hawaiian Affairs.

6 {b) DuTiES OF THE OFFICE.—The Office of Special

7 Trustee for Native Hawaiian Affairs shall—

8 (1) effectuate and coordinate the special trust
9 relationship between the Native Hawaiian people
10 and the United States through the Secretary, and
11 with all other Federal agencies;

12 (2) upon the recognition of the Native Hawai-
13 ian governing body by the United States as provided
14 for in section 7(d) of this Act, effectuate and coordi-
15 nate the special trust relationship between the Na-
16 tive Hawaiian governing body and the United States
17 through the Secretary, and with all other Federal
18 agencies;

19 {3) fully integrate the principle and practice of
20 meaningful, regular, and appropriate consultation
21 with the Native Hawaiian people by providing timely
22 notice to, and consulting with the Native Hawaiian
23 people prior to taking any actions that may have the
24 potential to significantly or uniquely affect Native
25 Hawaitan resources, rights, or lands, and apon the
26 recognition of the Native Hawaiian governing body

«S 2890 IS
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as provided for in section 7(d) of this Act, fully inte-
grate the principle and practice of meaningful, regu-
lar, and appropriate consultation with the Native
Hawaiian governing body by providing timely notice
to, and consulting with the Native Hawaiian people
prior to taking any actions that may have the poten-
tial to significantly affect Native Hawaiian re-
sources, rights, or lands;

(4) consult with the Native Hawailan Inter-

"agency Task Force, other Federal agencies, and with

relevant agencies of the State of Hawaii on policies,
practices, and proposed actions affecting Native Ha-
waiian resourees, rights, or lands;

{5) be responsible for the preparation and sub-
mittal to the Committee on Indian Affairs of the
Senate, the Committee on Energy and Natuaral Re-
sources of the Senate, and the Committee on Re-
sources of the House of Representatives of an an-
nual report detailing the activities of the Interageney
Task Force established under section 6 of this Aect
that are undertaken with respect to the continuing
process of reconciliation and to effect meaningful
consultation with the Native Hawaiian people and
the Native Hawaiian governing body and providing

recommendations for any necessary ehanges to exist-
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ing Federal statutes or regulations promulgated

under the authority of Federal law;

(6) be responsible for continuing the process of
reconciliation with the Native Hawaiian people, and
upon the recognition of the Native Hawaiian govern-
ing body by the United States as provided for in sec-
tion 7(d) of this Act, be responsible for continuing
the process of reconciliation with the Native Hawai-
ian governing body; and A

(7) assist the Native Hawaiian people in facili-
tating a process for self-determination, including but
not limited to the provision of technical assistance in
the development of the roll under section 7(a) of this
Act, the orgamization of the Native Hawaiian In-
terim Governing Council as provided for in section
7(b) of this Act, and the reorganization of the Na-
tive Hawaiian governing body as provided for in sec-
tion 7(¢) of this Act.

SEC. 5. DESIGNATION OF DEPARTMENT OF JUSTICE REP-
RESENTATIVE.

The Attornev General shall designate an appropriate
official within the Department of Justice to assist the Of-
fice of the Special Trustee for Native Hawailan Affairs
in the implementation and protection of the rights of Na-

tive Hawaiians and their political and legal relationship
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with the United States, and upon the recognition of the
Native Hawaiian governing body as provided for in section
7(d) of this Aect, in the implementation and protection of
the rights of the Native Hawailan governing bedy and its
political and legal relationship with the United States.
SEC. 8. NATIVE HAWAIIAN INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT.—There is established an inter-
agency task force to be known as the “Native Hawaiian
Interagency Task Force”.

(b} CoMpOSITION.—The Task Forece shall be com-
posed of officials, to be appointed by the President,
from—

(1) each Federal agency that establishes or im-
plements policies that affect Native Hawaiians or
whose actions may significantly or uniquely impact
on Native Hawaiian resources, rights, or lands;

(2) the Office of the Special Trustee for Native
Hawaiian Affairs established under section 4 of this
Act; and

(3) the Executive Office of the President.

(¢) LEAD AGENCIES.—The Department of the Inte-
rior and the Department of Justice shall serve as the lead
agencies of the Task Force, and meetings of the Task
Force shall be convened at the request of the lead agen-

cies.
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{d) Co-CoaIRS.—The Task Force representative of
the Office of Special Trustee for Native Hawaiian Affairs
established under the authority of section 4 of this Act
and the Attorney General's designee under the authority
of section 5 of this Act shall serve as co-chairs of the Task
Force.

(e) DuTiEs.—The primary responsibilities of the
Task Force shall be—

(1) the coordination of Federal policies that af-
fect Native Hawaians or actions by any agency or
agencies of the Federal Government which may sig-
nificantly or uniquely impact on Native Hawaiian re-
sourees, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native Hawaiian
governing body by the United States as provided in
seetion 7(d) of this Act, consultation with the Native
Hawaiian governing body; and

(3) to assure the participation of each Federal
agency in the development of the report to Congress

authorized in section 4(b)(5) of this Act.

«S 2899 IS
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1 SEC. 7. PROCESS FOR THE DEVELOPMENT OF A ROLL FOR

2 THE ORGANIZATION OF A NATIVE HAWAIIAN
3 INTERIM GOVERNING COUNCIL, FOR THE OR-
4 GANIZATION OF A NATIVE HAWAIIAN IN.
5 TERIM GOVERNING COUNCIL AND A NATIVE
6 HAWAIIAN GOVERNING BODY, AND FOR THE
7 RECOGNITION OF THE NATIVE HAWAIIAN
8 GOVERNING BODY.
9 (a) ROLL.—
10 (1) PREPARATION OF ROLL.—The adult mem-
11 bers of the Native Hawaiian community whe wish to
12 participate in the reorganization of a Native Hawai-
13 ian governing body shall prepare a roll for the pur-
14 pose of the organization of a Native Hawailan In-
15 terim Governing Council. The roll shall include the
16 names of—
17 (A) the adult members of the Native Ha-
18 watian community who wish to become mem-
19 bers of a Native Hawaiian governing body and
20 who are the lineal descendants of the aborigi-
21 nal, indigenous, native people who resided in
22 the islands that now comprise the State of Ha-
23 waii on January 1, 1893, and who occupied and
24 exercised sovereignty in the Hawaiian archipel-
25 ago, including the area that now constitutes the

o8 2899 IS



L =B - RS e L BV R . R

[ T T N R N T N - T e T T Y
Y -2 - B - - B B AR B O I T -]

22

19
State of Hawaii, as evidenced by (but not lim-
ited to)—
{i) genealogical records;
(i) Native Hawaiian kupuna (elders)
verification or affidavits;
(i1} ehurch or eensus records; or
{(iv) government birth or death certifi-
cates or other vital statistics records; and

{B) the childreu of the adult members list-
ed on the roll prepared under this subsection.
{2) CERTIFICATION AND SUBMISSION.—

{A) CommissiON.—There is authorized to
be established a Commission to be composed of
9 members for the purpose of certifying that
the adult members of the Native Hawaiian com-
munity on the roll meet the definition of Native
Hawaiian, as defined in section 2(6)(A) of this
Act. The members of the Commission shall have
expertise in the eertification of Native Hawaiian
aneestry.

{B) CERTIFICATION.—The Commission
shall certify to the Secretary that the individ-
uals listed on the roll developed under the au-

thority of this subsection are Native Hawaiians,
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as defined m section 2(6){(A) of this Act, and

shall submit such roll to the Secretary.

(3) NOTIFICATION.—The Commission shall
promptly provide notice to the Sewetary if any of
the individuals listed on the roll should be removed
from the roll on account of death.

(4) PUBLICATION.—Within 45 days of the re-
ceipt by the Secretary of the roll developed under
the authority of this subsection and eertified by the
Commission under the authority of paragraph (2),
the Secretary shall certify that the roll is consistent
with applicable Federal law by publishing the roll in
the Federal Register,

(5) EFFeCT OF PUBLICATION.—The publication
of the roll developed under the authority of this sub-
section shall be for the purpose of providing any
member of the public with an opportunity to—

{A) petition the Seeretary to add to the
roll the name of an individual who meets the
definition of Native Hawaiian, as defined in
section 2{6)(A) of this Act, and who is not list-
ed on the roll; or

(B) petition the Secretary to remove from
the roll the name of an individual who does not

meet such definition.
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(6) DEADLINE FOR PETITIONS.—Any petition
described in paragraph (5} shall be filed with the
Secretary within 90 days of the date of the publica-
tion of the roll in the Federal Register, as author-
ized under paragraph (4).

(7) CERTIFICATION OF ADDITIONAL NATIVE
HAWAIIANS FOR INCLUSION ON THE ROLL.—

(A} SuBMISSION.—Within 30 days of re-
ceiving a petition to add the name of an individ-
val to the roll, the Secretary shall submit the
name of each individual who is the subject of a
petition to add his or her name to the roll to
the Commission for certification that the indi-
vidual meets the definition of Native Hawaiian,
as dofined in section 2(6)(A) of this Act.

(B) CERTIFICATION.—Within 30 days of
receiving a petition from the Secretary to have
a name added to or removed from the roll, the
Commigsion shall certify to the Secretary
that—

(i) the individual meets the definition
- of Native Hawaiian, as defined in section

2(6)(A) of this Act; or
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(i) the individual does not meet the
definition of Native Hawaiian, as so de-
fined.

Upon such certification, the Secretary shall add
or remove the name of the individual on the
roll, as appropriate.

(8) HEARING.—

(A) IN GENERAL.—The Secretary shall
conduct a hearing on the record within 45 days
of the receipt by the Secretary of—

(i) a certification by the Commission
that an individual does not meet the defini-
tion of Native Hawaiian, as defined in sec-
tion 2(6)(A) of this Act; or

(ii) a petition to remove the name of
any individual listed on the roll submitted
to the Secretary by the Commission.

(B) TESTIMONY.—At the hearing con-
ducted in accordance with this paragraph, the
Secretary may receive testimony from the peti-
tioner, a representative of the Commission, the
individual whose name is the subject of the pe-
tition, and any other individuals who may have
the necessary expertise to provide the Secretary

with relevant information regarding whether the
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individual whose name is the subject of a peti-
tion meets the definition of Native Hawaiian, as
defined in section 2(6)(A) of this Act.

(C) FINAL DETERMINATION.—Within 30
days of the date of the conclusion of the hear-
ing conducted in accordance with this para-
graph, the Secretary shall make a determina-
tion regarding whether the individual whose
name is the subject of a petition meets the defi-
nition of Native Hawaiian, as defined in section
2(6)(A) of this Act. Such a determination shall
be a final determination for purposes of judicial
review.

(9) JUDICIAL REVIEW.—

(A) FiNaL  JUDGMENT.——The  United
States Distriet Court for the District of Hawaii
shall have jurisdiction to review the record of
the decision developed by the Secretary and the
Secretary’s final determination under para-
graph (8) and shall make a final judgment re-
garding such determination.

(B} Notice.—If the district court deter-
mines that an individual’s name should be
added to the roll because that individual meets

the definition of Native Hawaiian, as defined m

«S 2899 IS
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section 2(6)(A) of this Act, or that an individ-
ual’s name should be removed from the roli be-
cause that individual does not meet such defini-
tion, the district eourt shall so advise the Sec-
retary and the Secretary shall add or remove
the individual's name from the roll, consistent
with the instructions of the distriet court.

(10) PUBLICATION OF FINAL ROLL.—Except
for those petitions which remain the subject of judi-
cial review under the authority of paragraph (9), the
Secretary shall—

{A) publish a final roll in the Federal Reg-
ister within 290 days of the receipt by the Sec-
retary of the roll prepared under the authority
of paragraph (1); and

(B) subsequently publish in the Federal
Register the names of any individuals that the
distriet court directs be added or removed from
the roll.

(11) EFFECT OF PUBLICATION.—The publica-
tion of the final roll shall serve as the basis for the
eligibility of adult members listed on the roll to par-
ticipate in all referenda and elections associated with
the organization of a Native Hawaiian Interim Gov-

erning Council.

8 28909 I8



=T A - ATV B - VS R S ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

28

25

(b) ORGANIZATION OF THE NATIVE HawanaN IN-

TERIM GOVERNING COUNCIL.—

(1) ORGANIZATION.—

(A) DATE OF GENERAL MEETING.—Within
90 days of the date of the publication of the
final roll in the Federal Register, the Secretary
shall announce the date of a general meeting of
the adult members of those listed on the roll to
nominate candidates from among the aduit
members listed on the roll for election to the
Native Hawaiian Interim Governing Council.
The eriteria for candidates to serve on the Na-
tive Hawailan Interim Governing Council shall
be developed by the adult members listed on the
roll at the general meeting. The general meet-
ing may consist of meetings on each island or
at such sites as to secure the maximum partici-
pation of the adult members listed on the roll.
Such general meeting (or meetings) shall be
held within 30 days of the Secretary’s an-
nouneement.

{B) ELrCTION.—Within 45 days of the
general meeting (or meetings), the Secretary
shall assist the Native Hawaiian eommunity in

holding an election by secret ballot (absentee
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and mail balloting permitted), to elect the mem-
bership of the Native Hawaiian Interim Govern-
ing Council from among the nominees submit-
ted to the Secretary from the general meeting.
The ballots shall provide for write-in votes.

(C) APPROVAL.—The Secretary shall ap-
prove the Native Hawailan Interim Governing
Council elected pursuant to this subsection if
the requirements of this section relating to the
nominating and election process have been met.
(2) POWERS.—

{A) IN GENERAL.—The Native Hawaitan
Interim Governing Council shall represent those
on the roll in the implementation of this Act
and shall have no powers other than those given
to it in accordance with this Aect,

(B) TERMINATION.—The Native Hawaiian
Interim Governing Council shall have no power
or authority under this Act after the time which
the duly elected officers of the Native Hawaiian
governing body take office.

(3) DuTiEs.—

(A) REFERENDUM.—The Native Hawaiian

Interim Governing Couneil shall conduct a ref-

erendum of the adult members listed on the roll
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for the purpose of determining (but not limited

to) the following:

(i) The proposed elements of the or-
ganic governing documents of a Native
Hawatiian governing body.

(ii) The proposed powers and authori-
ties to be exercised by a Native Hawaiian
governing body, as well as the proposed
privileges and immunities of a Native Ha-
waiian governing body.

(iii) The proposed civil rights and pro-
tection of such rights of the members of a
Native Hawaiian governing body and all
persons subject to the authority of a Na-
tive Hawaiian governing body.

(B) DEVELOPMENT OF ORGANIC GOVERN-

ING DOCUMENTS.—Based upon the referendum

authorized in subparagraph (A), the Native Ha-

waiian Interim Governing Council shall develop

proposed organic governing documents for a

Native Hawaiian governing body.

(C) DiISTRIBUTION.—The Council shall

distribute to all adult members of those listed

on the roll, a copy of the proposed or%anic gov-

erning documents, as drafted by the Native Ha-
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waiian Interim Governing Councj], along with a
brief impartial description of the proposed or-
ganic governing documents.

(D) CoNSULTATION.—The Native Hawai-
ian Interim Governing Council shall freely eon-
sult with those listed on the roll concerning the
text and description of the proposed organie
governing documents.

(4) ELECTIONS.—

(A} IN GENERAL.—Upon the request of
the Native Hawaiian Interim Governing Coun-
cil, the Secretary shall hold an election for the
purpose of ratifying the proposed organic gov-
erning documents. If the Seeretary fails to aet
within 45 days of the request by the Council, -
the Council is authorized to conduct the elec-
tion.

{B) FAILURE TO ADOPT GOVERNING DOCU-
MENTS.—If the proposed organic governing
documents are not adopted by a majority vote
of the adult members listed on the roll, the Na-
tive Hawaiian Interim Governing Council shall
consult with the adult members listed on the
roll to determine which elements of the pro-

posed organic governing documents were found
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to be unaceceptable, and based upon such con-
sultation, the Couneil shall propose changes to
the proposed organic governing documents.

(C) ELECTION.~Upon the request of the
Native Hawaiian Interim Governing Council,
the' Secretary shall hold a second election for
the purpose of ratifyihg the proposed organic
governing documents. If the Seecretary fails to
act within 45 days of the request by the Coun-
cil, the Council is authorized to conduect the sec-
ond election.

(¢) ORGANIZATION OF THE NATIVE HAWAIIAN GOv-

ERNING BODY.—

(1) RECOGNITION OF RIGHTS.—The right of
the Native Hawaiian governing body of the indige-
nous, native people of Hawaii to organize for its
common welfare, and to adopt appropriate organic
governing documents is hereby recognized by the
United States.

(2) RaTIFICATION.—The organic governing
documents of the Native Hawaiian governing boedy
shall become effective when ratified by a majority
vote of the aduit members listed on the roll, and ap-
proved by the Secretary upon the Secretary’s deter-

mination that the organic governing documents are
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consistent with applicable Federal law and the spe-
cial trust relationship between the United States and
its native people. If the Secretary fails to make such
a determination within 45 days of the ratification of
the organie govrrning documents by the adult mem-
bers listed on the roll, the organi¢ governing docu-
ments shall be deemed to have been approved by the
Secretary.

{3) ELECTION OF GOVERNING OFFICERS.—
Within 45 days after the Secretary has approved the
organic governing documents or the organiec govern-
ing doecuments are deemed approved, the Secretary
shall assist the Native Hawaiian Interim Governing
Couneil in holding an election by secret ballot for the
purpose of determining the individuals who will serve
as governing body officers as provided in the organie
governing documents.

(4) VOTING ELIGIBILITY.—For the purpose of
this initial election and notwithstanding any provi-
sion in the organic governing documents to the con-
trary, absentee balloting shall be permitted and all
adult members of the Native Hawaiian governing
body shall be entitled to vote in the election.

{5) FUTURE ELECTIONS.—All further elections

of governing body officers shall be conducted as pro-
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vided for in the organic governing doeuments and
ordinances adopted in accordance with this Aet.

{6) REVOCATION; RATIFICATION OF AMEND-
MENTS.~—When ratified by a majority vote of the
adult members of those listed on the roll, the organic
governing documents shall be revocable by an elee-
tion open to the adult members of the Native Ha-
waiian governing body, and amendments to the or-
ganic governing documents may be ratified by the
same process.

{7) ADDITIONAL RIGHTS AND POWERS.—In ad-
dition to all powers vested in the Native Hawaiian
governing body by the duly ratified organic govern-
ing documents, the organic governing documents
shall also vest in the Native Hawaiian governing
body the rights and powers to—

(A) exercise those governmental authorities
that are recognized by the United States as the
powers and authorities that are exercised by
other governments representing the indigenous,
native people of the United States;

(B) provide for the protection of the civil
rights of the members of the Native Hawaiian
governing body and all persons subject to the

authority of the Native Hawaiian governing
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body, and to assure that the Native Hawaiian

governing body exercises its authority consistent

with the requirements of section 202 of the Act

of April 11, 1968 (25 U.8.C. 1302);

(C) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian governing
body without the consent of the Native Hawai-
ian governing body;

(D) determine the membership in the Na-
tive Hawaiian governing body; and

{E) negotiate with Federal, State, and
local governments, and other entities.

(d) FEDERAL RECOGNITION.—

(1) RECOGNITION.—Notwithstanding any other
provision of law, upon the approval by the Secretary
of the organic governing documents of the Native
Hawaiian governing body and the election of officers
of the Native Hawaiian governing body, Federal rec-
ognition is hereby extended to the Native Hawaiian
governing body as the representative governing body
of the Native Hawaiian people.

{2) NO DIMINISHMENT OF RIGHTS OR PRIVI-
LEGES.—Nothing contained in this Act shall dimin-

ish, alter, or amend any existing rights or privileges
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enjoyed by the Native Hawaiian people which are
not inconsistent with the provisions of this Aect.

(e) INCORPORATION OF THE NATIVE HAWAIIAN GOV-

ERNING BODY.—

(1) CHARTER OF INCORPORATION.—Upon peti-
tion of the Native Hawaiian governing body, the
Seeretary may issue a charter of incorporation to
the Native Hawaiian governing body. Upon the
issuance of such charter of incorporation, the Native
Hawaiian governing body shall have the same status
under Federal law when acting in its corporate ca-
pacity as the status of Indian tribes that have been
issued a charter of incorporation under the authority
of section 17 of the Indian Reorganization Act (25
U.S8.C. 477).

(2) ENUMERATED POWERS.—Such charter may
authorize the incorporated Native Hawailan govern-
ing body to exercise the power to purchase, take by
gift, bequest, or otherwise, own, hold, manage, oper-
ate, and dispose of property of every description,
real and personal, including the power to purchase
lands and to issue an exchange of interests in cor-
porate property, and such further powers as may be
incidental to the conduct of corporate business, and

that are not inconsistent with law.
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SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
sectious 4, 6, and 7 of this Act.

SEC. 8. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

(a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of Native Hawaiians contained in the Aet enti-
tled “An Act to provide for the admission of the State
of Hawaii into the Union” approved March 18, 1959
(Public Law 86-3; 73 Stat. 5) is hereby reaffirmed.

(b) NEGOTIATIONS.—Upon the Federal recognition
of the Native Hawalian governing body pursuant to sec-
tion 7(d) of this Act, the United States is authorized to
negotiate and enter into an agreement with the State of
Hawaii and the Native Hawaiian governing boedy regard-
ing the transfer of lands, resources, and assets dedicated
to Native Hawaiian use under existing law as in effect
on the date of enactment of this Act to the Native Hawai-
ian governing body. '

SEC. 10. DISCLAIMER.
Nothing in this Aect is intended to serve as a settle-

ment of any claims against the United States.
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SEC. 11. REGULATIONS.

The Secretary is authorized to make such rules and
regulations and such delegations of authority as the Sec-
retary deems necessary to carry out the provisions of this
Act.

SEC. 12. SEVERABILITY.

In the event that any section or provision of this Act,
or any amendment made by this Act is held imvalid, it
is the intent of Congress that the remaining sections or
provisions of this Act, and the amendments made by this

Act, shall continue in full force and effect.

O
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106TH CONGRESS
L™ H. R. 4904

To express the poliey of the United States regarding the United States
relationship with Native Hawaiians, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Jury 20, 2000

Mr. ABERCROMBIE introduced the following bill; which was referred to the
Committee on Resources

A BILL

To express the policy of the United States regarding the
United States relationship with Native Hawaiians, and
for other purposes.

]

Be it enacted by the Senate and House of Representa-
tives of the United Stutes of America in Congress assembled,
SECTION 1. FINDINGS.

Congress finds that—

(1) the Constitution vests Congress with the au-
thority to address the conditions of the indigenous,
native people of the United States;

(2) Native Hawaiians, the native people of the

L= - Y G VR N ]

State of Hawaii are indigenous, native people of the

[

United States;
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(3) the United States has a special trust rela-
tionship to promote thé welfare of the native people
of the United States, including Native Hawaiians;

(4) under the treaty-making power of the
United States, Congress exercised its constitutional
authority to confirm a treaty between the United
States and the government that represented the Ha-
waiian people, and from 1826 until 1893, the United
States recognized the independence of the Kingdom
of Hawaii, extended full diplomatic recognition to
the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to gov-
ern commerce and navigation in 1826, 1842, 1849,
1875, and 1887,

(5) pursuant to the provisions of the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108, chap-
ter 42), the United States set aside 200,000 acres
of land in the Federal territory that later became
the State of Hawaii in order to establish a homeland
for the native people of Hawaii, Native Hawaiians;

{6) by setting aside 200,000 acres of land for
Native Hawaiian homesteads and farms, the Act as-
sists the Native Hawaiian community in maintaining
distinet native settlements throughout the State of

Hawaii;
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(7) approximately 6,800 Native Hawaiian les-
sees and their family members reside on Hawaiian
Home Lands and approximately 18,000 Native Ha-
walians who are eligible to reside on the Home
Lands are on a waiting list to receive assignments
of land;

(8) the Hawaiian Home Lands continue to pro-
vide an important foundation for the ability of the
Native Hawailan community to maintain the prac-
tice of Native Hawaiian culture, language, and tradi-
tions, and Native Hawaiians have maintained other
distinetly native areas in Hawaii;

(9) on November 23, 1993, Public Law 103~
150 (107 Stat. 1510) (commonly known as the Apol-
ogy Resolution) was enacted into law, extending an
apology on behalf of the United States to the Native
people of Hawaii for the United States role in the
overthrow of the Kingdom of Hawaii;

(10) the Apology Resolution acknowledges that
the overthrow of the Kingdom of Hawaii occurred
with the active participation of agents and citizens
of the United States and further acknowledges that
the Native Hawaiian people never directly relin-
quished their claims to their inherent sovereignty as

a people over their national lands to the United
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States, either through their monarchy or through a
plebiscite or referendum;

(11) the Apology Resolution expresses the com-
mitment of Congress and the President to acknowl-
edge the ramifications of the overthrow of the King-
dom of Hawaii and to support reconciliation efforts
between the United States and Native Hawaiians;
and to have Congress and the President, through the
President’s designated officials, consult with Native
Hawaiians on the reconciliation proeess as called for
under the Apologyf Resolution;

(12) despite the overthrow of the Hawaiian gov-
ernment, Native Hawaiians have continued to main-
tain their separate identity as a distinet native com-
munity through the formation of cultural, social, and
political institutions, and to give expression to their
rights as native people to self-determination and
self-governance as evidenced through their 1.>aﬁicipa-
tion in the Office of Hawaiian Affairs;

{13) Native Hawalians also maintain a distinet
Native Hawaiian community through the provision
of governmental services to Native Hawaiians, in-
cluding the provision of health care services, edu-
cational programs, employment and training pro-

grams, children’s services, eonservation programs,
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fish and wildlife protection, agricultural programs,
native language immersion programs and native lan-
guage immersion schools from kindergarten through
high school, as well as college and master’s degree
programs in native language immersion instruction,
and traditional justice programs, and by eontinuing
their efforts to enhance Native Hawaiian self-deter-
mination and loeal control;

(14) Native Hawaiians are actively engaged in
Native Hawaiian cultural praectices, traditional agri-
cultural methods, fishing and subsistence praectices,
maintenanee of cultural use areas and saecred sites,
protection of burial sites, and the exercise of their
traditional rights to gather medicinal plants and
herbs, and food sources;

{15) the Native Hawailan people wish to pre-
serve, develop, and transmit to future Native Hawai-
ian generations their ancestral lands and Native Ha-
waiian political and cultural identity in accordance
with their traditions, beliefs, customs and praetices,
language, and social and political institutions, and to
achieve greater self-determination over their own af-
fairs;

(16) this Act responds to the desire of the Na-

tive Hawaiian people for enhanced self-determination
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by establishing a process within the framework of
Federal law for the Native Hawaiian people to exer-
cise their inherent rights as a distinet aboriginal, in-
digenous, native eommunity to reorganize a Native
Hawaiian governing body for the purpose of giving
expression to their rights as native people to self-de-
termination and self-governance;

(17) the United States has declared that—

{A) the United States has a special respon-
sibility for the welfare of the native peoples of
the United States, including Native Hawaiians;

(B) Congress has identified Native Hawai-
ians as a distinet indigenous group within the
scope of its Indian affairs power, and has en-
acted dozens of statutes on their behalf pursu-
ant to its recognized trust responsibility; and

{C) Congress has also delegated broad au-
thority to administer a portion of the federal
trust responsibility to the State of Hawaii;

(18) the United States has recognized and re-
affirmed the special trust relationship with the Na-
tive Hawaiian people through—

(A) the enactment of the Act entitled “An

Act to provide for the admission of the State of

«HR 49804 1B



45

7

| Hawaii into the Union”, approved March 18,
2 1959 (Public Law 86-3; 73 Stat. 4) by—

3 (i) ceding to the State of Hawaii title
4 to the public lands formerly held by the
5 United States, and mandating that those
6 lands be held in public trust for the better-
7 ment of the conditions of Native Hawai-
8 ians; and

9 (ii) transferring the United States re-
10 spounsibility for the administration of the
1 Hawaiian Home Lands to the State of Ha-
12 waii, but retaining the authority to enforce
13 the trust, including the exclusive right of
14 the United States to consent to any actions
15 affecting the lands which eomprise the cor-
16 pus of the trust and any amendments to
17 the Hawaiian Homes Commission Act,
18 1920 (42 Stat. 108, chapter 42) that are
19 enacted by the legislature of the State of
20 Hawaii affecting the beneficiaries  under
21 the Act;
22 (19) the United States continually has recog-

23 nized and reaffirmed that—
24 (A) Native Hawaiians have a cultural, his-

25 torie, and land-based link to the aboriginal, na-
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tive people who exercised sovereignty over the
Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their sov-
ereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique sta-
tus as the aboriginal, native people of a once
sovereigﬁ nation with whom the Unifed States
has a political and legal relationship; and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
wailans to the United States arises out of their
status as aboriginal, indigenous, native people

of the United States.

16 SEC. 2. DEFINITIONS.

17
18
19
20
21
22
23
24

In this Aet:

{1) ABORIGINAL, INDIGENOUS, NATIVE PEO-
PLE—The term “aboriginal, indigenous, native peo-
ple” means those people whom Congress has recog-
nized as the original inhabitants of the lands and
who exercised sovereignty prior to European contact
in the areas that later became part of the United

States;
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(2) ADULT MEMBERS.—The term “adult mem-
bers” medns those Native Hawaiians who have at-
tained the age of 18 at the time the Seeretary pub-
lishes the initial roll in the Federal Register, as pro-
vided in section 7(a)(4) of this Act.

(3) APOLOGY RESOLUTION.—The term ‘“‘Apol-
ogy Resolution” means Public Law 103-150 (107
Stat. 1510), a joint resolution offering an apology to
Native Hawaiians on behalf of the United States for
the participation of agents of the United States in
the January 17, 1893 overthrow of the Kingdom of
Hawaii.

(4) CommissioN.—The term “Commission”
means the commission established in section 7 of
this Aect to certify that the adult members of the Na-
tive Hawaiian community contained on the roll de-
veloped under that section meet the definition of Na-
tive Hawaiian, as defined in paragraph (6)(A).

(5) INDIGENOUS, NATIVE PEOPLE.—The term
“indigenous, native people’”’ means the lineal de-
scendants of the aboriginal, indigenous, native peo-
ple of the United States.

(6) NATIVE HAWAIIAN.—

(A) Prior to the recognition by the United

States of a Native Hawaiian governing body
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mnder the authority of seetion 7(d) of this Act,
the term ‘“Native Hawaiian” means the indige-
nous, native people of Hawaii who are the lineal
desecendants of the aboriginal, indigenous, na-
tive people who resided in the islands that now
comprise the State of Hawaii on Jamuary 1,
1893, and who occupied and exercised sov-
ereignty in the Hawailan archipelago, including
the area that now constitutes the State of Ha-
waii, as evidenced by (but not limited to)—
(1) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(i11) church or census records; or
(iv) goverument birth or death certifi-
cates or other vital statisties records;

{B) Following the recognition by the
United States of the Native Hawaiian govern-
ing body under section 7(d) of this Act, the
term “Native Hawaiian” shall have the mean-
ing given to such term in the organic governing
documents of the Native Hawailan governing
body.

(7) NATIVE HAWAIIAN GOVERNING BODY.—The

term “Native Hawaiian governing body” means the
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adult members of the governing body of the Native
Hawaiian people that is recognized by the United
States under the authority of section 7(d) of this
Act.

(8) NATIVE HAWAIIAN INTERIM GOVERNING
COUNCIL.—The term ‘“Native Hawaiian Interim
Governing Council” means the interim governing
counecil that is authorized to exercise the powers and
authorities recognized in section 7(b) of this Act.

(9) RoLL.~—The term “roll” means the roll that
is developed under the authority of section 7(a) of
this Act.

(10) SECRETARY.—The term “‘Secretary”
means the Secretary of the Department of the Inte-
rior.

(11) TASK FORCE.~—The term “Task Force”
means the Native Hawaiian Interagency Task Force
established under the authority of section 6 of this
Act.

3. UNITED STATES POLICY.
The United States reaffirms that-—

(1) Native Hawaifans are a unique and distinet
aboriginal, indigenous, native people, with whom the

United States has a political and legal relationship;
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(2) the United States has a special trust rela-
tionship to promote the welfare of Native Hawailans;
{3) Congress possesses the authority under the
Constitution to enact legislation to address the con-
ditions of Native Hawaiians and has exercised this
authority through the enactment of—

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

(B) the Act entitled “An Aet to provide for
the admission of the State of Hawaii into the
Union”, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawaiians have—

(A) an inherent right to autonemy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Ha-
waiian governing body; and
(5) the United States shall continue to engage

in a process of reconciliation and political relations

with the Native Hawaiian people.
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1 SEC. 4. ESTABLISHMENT OF THE OFFICE OF SPECIAL
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TRUSTEE FOR NATIVE HAWAIIAN AFFAIRS.

(a) IN GENERAL.—There is established within the

Office of the Secretary of the Department of the Interior
the Office of Special Trustee for Native Hawailan Affairs.

{b) DUTIES OF THE OFFICE.—The Office of Special

Trustee for Native Hawaiian Affairs shall—

(1) effectuate and coordinate the special trust
relationship between the Native Hawaiian people
and the United States through the Secretary, and
with all other Federal agencies;

(2) upon the recognition of the Native Hawai-
ian governing body by the United States as provided
for in section 7(d) of this Aect, effectuate and coordi-
nate the special trust relationship between the Na-
tive Hawaiian governing body and the United States
through the Secretary, and with all other Federal
agencies; |

(3) fully integrate the prineiple and practice of
meaningful, regular, and appropriate consultation
with the Native Hawaiian people by providing timely
notice to, and consulting with the Native Hawaiian
people prior to taking any actions that may have the
potential to significantly or uniquely affeet Native
Hawaiian resources, rights, or lands, and upon the

recoguition of the Native Hawaiian governing body
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as provided for m section 7(d) of this Act, fully inte-
grate the principle and practice of meaningful, regu-
lar, and appropriate consultation with the Native
Hawaiian governing body by providing timely notice
to, and consulting with the Native Hawaiian people
prior to taking any actions that may have the poten;
tial to significantly affect Native Hawaiian re-
sources, rights, or lands;

(4) consult with the Native Hawaiian Inter-
agency Task Foree, other Federal agencies, and with
relevant agencies of the State of Hawaii on policies,
praetices, and proposed actions affecting Native Ha-
wailan resources, rights, or lands;

(5) be responsible for the preparation and sub-
mittal to the Committee on Indian Affairs of the
Senate, the Committee on Energy and Natural Re-
sources of the Senate, and the Committee on Re-
sources of the House of Representatives of an an-
nual réport detailing the activities of the Interagency
Task Force established under section 6 of this Act
that are undertaken with respect to the continuing
process of reconciliation and to effect meaningful
consultation with the Native Hawaiian people and
the Native Hawaiian governing body and providing

recommendations for any necessary changes to exist-
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ing Federal statutes or regulations promulgated

under the authority of Federal law;

(6) be responsible for continuing the process of
reconciliation with the Native Hawaiian people, and
upon the recognition of the Native Hawaiian govern-
ing body by the United States as provided for in see-
tion 7(d) of this Act, be responsible for continuing
the process of reconciliation with the Native Hawai-
ian governing body; and

{7) assist the Native Hawaiian people in facili-
tating a proeess for self-determination, ineluding but
not limited to the provision of technical assistance in
the development of the roll under section 7(a) of this
Act, the organization of the Native Hawaiian In-
terim Governing Council as provided for in section
7(b) of this Act, and the reorganization of the Na-
tive Hawaiian governing body as provided for in sec-
tion 7(c) of this Act.

SEC. 5. DESIGNATION OF DEPARTMENT OF JUSTICE REP-
RESENTATIVE.

The Attorney General shall desigxlate an appropriate
official within the Department of Justice to assist the Of-
fice of the Special Trustee for Native Hawaiian Affairs
in the implementation and protection of the rights of Na-

tive Hawaiians and their political and legal relationship
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with the United States, and upon the recognition of the
Native Hawaiian governing body as provided for in section
7(d) of this Act, in the implementation and protection of
the rights of the Native Hawaiian governing body and its
political and legal relationship with the United States.
SEC. 6. NATIVE HAWAIIAN INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT.—There is established an inter-
agency task force to be known as the “Native Hawaiian
Interagency Task Foree”.

(b) CoMPOSITION.—The Task Foree shall be com-
posed of officials, to be appeinted by the President,
from—

(1) each Federal agency that establishes or im-
plements policies that affect Native Hawaiians or
whose actions may significantly or uniquely impaect
on Native Hawaiian resources, rights, or lands;

(2) the Office of the Special Trustee for Native
Hawaiian Affairs established under section 4 of this
Act; and

(3) the Executive Office of the President.

(¢) LEAD AGENCIES.—The Department of the Inte-
rior and the Department of Justice shall serve as the lead
agencies of the Task Force, and meetings of the Task
Force shall be convened at the request of the lead agen-

cies.
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{d) Co-CHArS.—The Task Force representative of
the Office of Special Trustee for Native Hawaiian Affairs
established under the authority of section 4 of this Act
and the Attorney General’s designee under the authority
of section 5 of this Act shall serve as co-chairs of the Task
Force.

(e) DUTIES.—The primary responsibilities of the
Task Force shall be—

(1) the coordination of Federal policies that af-
fect Native Hawailans or actions by any ageuey or
agencies of the Federal Government which may sig-
nificantly or uniguely impaet on Native Hawaiian re-
sourees, rights, or lands;

(2) to assure that each Federal agency develops
a policy on consultation with the Native Hawaiian
people, and upon recognition of the Native Hawaiian
governing body by the United States as provided in
section 7(d) of this Act, eonsultation with the Native
Hawaiian governing body; and

(3) to assure the participation of each Federal
ageney in the development of the report to Congress
authorized in section 4(b){(5)} of this Act.

*HR 4804 1H
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I SEC. 7. PROCESS FOR THE DEVELOPMENT OF A ROLL FOR

2 THE ORGANIZATION OF A NATIVE HAWAIIAN
3 INTERIM GOVERNING COUNCIL, FOR THE OR-
4 GANIZATION OF A NATIVE HAWAIIAN IN-
5 TERIM GOVERNING COUNCIL AND A NATIVE
6 HAWAIIAN GOVERNING BODY, AND FOR THE
7 RECOGNITION OF THE NATIVE HAWAIIAN
8 GOVERNING BODY.
9 {a) RoLL.~—
10 (1) PREPARATION OF ROLL.—The adult mem-
11 bers of the Native Hawaiian community who wish to
12 participate in the reorganization of a Native Hawai-
13 ian governing body shall prepare a roll for the pur-
14 pose of the organization of a Native Hawaiian In-
15 terim Governing Council. The roll shall include the
16 names of—
17 (A) the adult members of the Native Ha-
18 waiian community who wish to become mem-
19 bers of a Native Hawailian governing body and
20 who are the lineal descendants of the aborigi-
21 nal, indigenous, native people who resided in
22 the islands that now comprise the State of Ha-
23 waii on January 1, 1893, and who occupied and
24 exercised sovereignty in the Hawaiian archipel-
25 ago, including the area that now constitutes the
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State of Hawaii, as evidenced by (but not lim-
ited to)—
(i) genealogical records;
(ii) Native Hawaiian kupuna (elders)
verification or affidavits;
(iii) chureh or census records; or
{(iv) government birth or death certifi-
eates or other vital statistics records; and
(B) the children of the adult members list-
ed on the roll prepared under this subsection.
(2) CERTIFICATION AND SUBMISSION .~
(A) CoMMISSION.—There is authorized to
be established a Commission to be composed of
9 members for the purpose of certifying that
the adult members of the Native Hawaiian com-
munity on the roll meet the definition of Native
Hawaiian, as defined in section 2(6)(A) of this
Act. The members of the Commission shall have
expertise in the certification of Native Hawaiian
ancestry.
{B) CERTIFICATION.—The - Commission
shall certify to the Secretary that the individ-
uals listed on the roll developed under the au-

thority of this subsection are Native Hawaiians,
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as defined in section 2(6)(A) of this Act, and

shall submit such roll to the Secretary.

(3) NOTIFICATION.—The Commission shall
promptly provide notice to the Secretary if any of
the individuals listed on the roll should be removed
from the roll on account of death.

(4) PUBLICATION.——Within 45 days of the re-
ceipt by the Secretary of the roll developed under
the authority of this subsection and certified by the
Commission under the authority of paragraph (2),
the Secretary shall certify that the roll is consistent
with applicable Federal law by publishing the roll in
the Federal Register.

(5) EFFECT OF PUBLICATION.—The publication
of the roll developed under the authority of this sub-
section shall be for the purpose of providing any
member of the public with an opportunity to—

(A) petition the Secretary to add to the
roll the name of an individual who meets the
definition of Nat‘ivé Hawaiian, as defined in
section 2(6){A) of this Act, and who is not list-
ed on the roll; or

(B) petition the Secretary to remove from
the roll the name of an individual who does not

meet such definition,
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{6) DEADLINE FOR PETITIONS.—Any petition
described in paragraph (5) shall be filed with the
Secretary within 90 days of the date of the publica-
tion. of the roll in the Federal Register, as author-
ized under paragraph (4).

(7) CERTIFICATION OF ADDITIONAL NATIVE
HAWAIIANS FOR INCLUSION ON THE ROLL.~—

{A) SUBMISSION.—Within 30 days of re-
ceiving a petition to add the name of an individ-
ual to the roll, the Secretary shall submit the
name of each individual who is the subject of a
petition to add his or her name to the roll to
the Commission for certification that the indi-
vidual meets the definition of Native Hawaiian,
as defined in section 2(6)(A) of this Act.

{B) CERTIFICATION.—Within 30 days of
receiving a petition from the Secretary to have
a name added to or removed from the roll, the
Commission shall certify to the Secretary
that—

(i) the individual meets the definition
of Native Hawaiian, as defined in section

2(6){A) of this Act; or
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(i) the individual does not meet the
definition of Native Hawaiian, as so de-
fined. |

Upon such certification, the Secretary shall add
or remove the name of the individual on the
roll, as appropriate.

(8) HEARING.—

(A) IN GENERAL.—The Secretary shall
conduct a hearing on the record within 45 days
of the receipt by the Secretary of—

(i) a eertification by the Commission
that an individual does not meet the defini-
tion of Native Hawaiian, as defined in sec-
tion 2(6)(A) of this Act; or

(11) a petition to remove the name of
any individual listed on the roll submitted
to the Secretary by the Commission.

(B) TESTIMONY.—At the hearing con-
ducted in accordance with this paragraph, the
Secretary may receive testimony from the peti-
tioner, a representative of the Commission, the
individual whose name is the subject of the pe-
tition, and any other individuals who may have
the necessary expertise to provide the Secretary

with relevant information regarding whether the
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individual whose name is the subject of a peti-
tion meets the definition of Native Hawaiian, as
defined in section 2(6){A) of this Act.

(C) FINAL DETERMINATION.—Within 30
days of the date of the conclusion of the hear-
mg conducted in accordance with this para-
graph, the Secretary shall make a determina-
tion rvegarding whether the individual whose
name is the subject of a petition meets the defi-
nition of Native Hawailan, as defined in section
2(6)(A) of this Act. Such a determination shall
be a final determination for purposes of judicial
review.

(9) JUDICIAL REVIEW.—

{A) FiNnaL  JUDGMENT.—The  United
States Distriet Court for the District of Hawaii
shall have jurisdietion to review the record of
the decision developed by the Secretary and the
Secretary’s final determination under para-
graph (8) and shall make a final judgment re-
garding such determination.

(B) Notice.—If the district court deter-
mines that an individual’'s name should be
added to the roll because that individual meets

the definition of Native Hawaiian, as defined in
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section 2(6)(A) of this Act, or that an individ-
ual’s name should be removed from the roll be-
cause that individual does not meet such defini-
tion, the district court shall so advise the Sec-
retary and the Secretary shall add or remove
the individual’s name from the roll, consistent
with the instructions of the district court.

(10) PUBLICATION OF FINAL ROLL.—Except
for those petitions which remain the subject of judi-
cial review under the authority of paragraph (9), the
Secretary shall—

(A} publish a final roll in the Federal Reg-
ister within 290 days of the receipt by the Sec-
retary of the roll prepared under the authority
of paragraph (1); and

(B) subsequently publish in the Federal
Register the names of any individuals that the
district court direets be added or removed from
the roll.

(11) EFFECT OF PUBLICATION.—The publica-
tion of the final roll shall serve as the basis for the
eligibility of adult members listed on the roll to par-
ticipate in all referenda and elections associated with
the organization of a Native Hawaiian Interim Gov-

erning Council.
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(b) ORGANIZATION OF THE NATIVE Hawarnan In-

TERIM (GOVERNING COUNCIL.—

(1) ORGANIZATION.—

{A) DATE OF GENERAL MEETING.—Within
90 days of the date of the publication of the
final roll in the Federal Register, the Secretary
shall announce the date of a general meeting of
the adult members of those listed on the roll to
nominate candidates from among the aduit
members listed on the roll for election to the
Native Hawaiian Iunterim Governing Council.
The criteria for candidates to serve on the Na-
tive Hawaiian Interim Governing Couneil shall
be developed by the adult members listed on the
roll at the general meeting. The general meet-
ing may consist of meetings on each island or
at such sites as to secure the maximum partici-
pation of the adult members listed on the roll.
Such general meeting (or meetings) shall be
held within 30 days of the Secretary’s an-
nouncement,

(B) ELECTION.—Within 45 davs of the
general meeting (or meetings), the Secretary
shall assist the Native Hawaiian community in

holding an election by secret ballot (absentee
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and mail balleting permitted), to elect the mem-
bership of the Native Hawaiian Interim Govern-
ing Council from among the nominees submit-
ted to the Secretary from the general meeting.
The ballots shall provide for write-in votes.

(C) ApPPROVAL.—The Secretary shall ap-
prove the Native Hawaiian Iuterim Governing
Council elected pursuant to this subsection if
the requirements of this section relating to the
nominating and election process have been met.
(2) POWERS.—

(A) IN GENERAL.—The Native Hawaiian
Interim Governing Council shall represent those
on the roll in the implementation of this Act
and shall have no powers other than those given
to it in accordance with this Act.

(B) TERMINATION.—The Native Hawaiian
Interim Governing Council shall have no power
or authority under this Act after the time which
the duly elected officers of the Native Hawaiian
governing body take office.

(3) DUTIES.—

(A) ReFERENDUM.—The Native Hawailan

Interim Governing Council shall conduct a ref-

erendum of the adult members listed on the roll
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for the purpose of determining (but not limited
to) the following:

(i) The proposed elements of the or-
ganic governing documents of a Native
Hawaiian governing body.

(11) The proposed powers and authori-
ties to be exercised by a Native Hawaiian
governing body, as well as the proposed
privileges and immunities of a Native Ha-
waiian governing body.

(iii) The proposed civil rights and pro-
tection of such rights of the members of a
Native Hawaiian governing body and all
persons subject to the authority of a Na-
tive Hawaiian governing body.

(B) DEVELOPMENT OF ORGANIC GOVERN-
ING DOCUMENTS.—Based upon the referendum
authorized in subparagraph (A), the Native Ha-
waiian Interim Governing Couneil shall develop
proposed organic¢ governing documents for a
Native Hawaiian governing body.

(C) DistriBUTION.—The Council shall
distribute to all adult members of those listed
on the roll, a copy of the proposed organic gov-

erning documents, as drafted by the Native Ha-
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waiian Interim Governing Council, along with a
brief impartial description of the proposed or-
ganic governing documents.

(D) CONSULTATION.~—The Native Hawai-
ian Interim Governing Couneil shall freely con-
sult with those listed on the roll concerning the
text and description of the proposed organic
governing documents.

(4) ELECTIONS.—

(A) IN GENERAL.—Upon the request of
the Native Hawaiian Interim Governing Coun-
al, the Secretary shall hold an election for the
purpose of ratifying the proposed organic gov-
erning documents. If the Secretary fails to act
within 45 days of the request by the Council,
the Council is authorized to conduct the elec-
tion.

(B) FAILURE TO ADOPT GOVERNING DOCU-
MENTS.—If the proposed organic governing
documents are not adopted by a majority vote
of the adult members listed on the roll, the Na-
tive Hawaiian Interim Governing Council shall
consult with the adult members listed on the
roll to determine which elements of the pro-

posed organic governing documents were found
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to be unaecceptable, and based upon such con-
sultation, the Couneil shall propose changes to
the proposed organic governing documents.

(C) ELECTION.—Upon the request of the
Native Hawaiian Interim Governing Couneil,
the Secretary shall hold a second election for
the purpose of ratifying the proposed organic
governing documents. If the Secretary fails to
act within 45 days of the request by the Coun-
¢il, the Couneil is authorized to conduct the sec-
ond election.

(¢) ORGANIZATION OF THE NATIVE HawalaN Gov-

ERNING BoDY.—

(1) RECOGNITION OF RIGHTS.—The right of
the Native Hawaiian governing body of the indige-
nous, native people of Hawaii to organize for its
common welfare, and to adopt appropriate organie
governing documents is hereby recognized by the
United States.

(2} RAT‘IFICA’I'ION.—The organic governing
documents of the Native Hawaiian governing body
shall become effective when ratified by a majority
vote of the adult members listed on the roll, and ap-
proved by the Secretary upon the Secretary’s deter-

mination that the organic governing documents are
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consistent with applicable Federal law and the spe-
cial trust relationship between the United States and
its native people. If the Secretary fails to make such
a determination within 45 days of the ratification of
the organic governing documents by the adult mem-
bers listed on the roll, the organic governing docu-
ments shall be deemed to have been approved by the
Secretary.

(3) ELECTION OF GOVERNING OFFICERS.—
Within 45 days after the Secretary has approved the
organic governing documents or the organic govern-
ing documents are deemed approved, the Secretary
shall assist the Native Hawaiian Interim Governing
Coungil in holding an election by secret ballot for the
purpose of determining the individuals who will serve
as govermng body officers as provided in the organic
governing docoments.

(4) VOTING ELIGIBILITY.—For the purpose of
this initial election and notwithstanding any provi-
sion in the organic governing documents to the con-
trary, absentee balloting shall be permitted and all
adult members of the Native Hawailan governing
body shall be entitled to vote in the election.

(5) FUuTUrRE ELECTIONS.—AIl further elections

of governing body officers shall be conducted as pro-

+HR 4904 TH



O 00 -1 N U B W N ke

| T S O N L o T - T e
L e L = - R . N L T I P T Ry

69

31
vided for in the organie governing documents and
ordinances adopted in accordance with this Act.

{6) REVOCATION; RATIFICATION OF AMEND-

MENTS.—When ratified by a majority vote of the
adult members of those listed on the roll, the organic
governing documents shall be vevocable by an elec-
tion open to the adult members of the Native Ha-
waiian governing body, and amendments to the or-
ganic governing documents may be ratified by the
same process.

(7) ADDITIONAL RIGHTS AND POWERS.—In ad-
dition to all powers vested in the Native Hawaiian
governing body by the duly ratified organic govern-
ing documents, the organie governing documents
shall also vest in the Native Hawailan governing
body the rights and powers to—

(A) exercise those governmental authorities
that are recognized by the United States as the
powers and authorities that arve exercised by
other governments representing the indigenous,
native people of the United States;

(B) provide for the protection of the eivil
rights of the members of the Native Hawatian
governing body and all persous subject to the

authority of the Native Hawaiian governing
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body, and to assure that the Native Hawaiian

governing body exereises its authority consistent

with the requirements of section 202 of the Act

of April 11, 1968 (25 U.S.C. 1302);

{C) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian governing
body without the consent of the Native Hawai-
1an governing body;

{D) determine the membership in the Na-
tive Hawatian governing body; and

{(E) negotiate with Federal, State, and
local governments, and other entities.

(d) FEDERAL RECOGNITION.—

(1) RECOGNITION.—Notwithstanding any other
provision of law, upon the approval by the Secretary
of the organic governing documents of the Native
Hawaiian governing body and the election of officers
of the Native Hawaiian governing body, Federal ree-
ognition is hereby extended to the Native Hawaiian
governing body as the vepresentative governing body
of the Native Hawatian people.

{2) NO DIMINISHMENT OF RIGHTS OR PRIVI-
LEGES.—Nothing contained in this Act shall dimin-

ish, alter, or amend any existing rights or privileges
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enjoved by the Native Hawaiian people which are
not inconsistent with the provisions of this Aet.

(e) INCORPORATION OF THE NATIVE HawAIIAN GOV-

ERNING Bopy.—

(1) CHARTER OF INCORPORATION.—Upon peti-
tion of the Native Hawaiian governing body, the
Seeretary may issue a charter of incorporation to
the Native Hawailan governing body. Upon the
issuance of such charter of incorporation, the Native
Hawaitan governing body shall have the same status
under Federal law when acting in its corporate ca-
pacity as the status of Indian tribes that have been
issued a charter of incorporation under the authority
of section 17 of the Indian Reorganization Act (25
U.8.C. 477).

(2) ENUMERATED POWERS.—Such charter may
authorize the incorporated Native Hawailan govern-
ing body to exercise the power to purchase, take by
gift, bequest, or otherwise, own, hold, manage, oper-
ate, and dispose of property of every description,
real and personal, mcluding the power to purchase
lands and to issue an exchauge of interests in cor-
porate property, and such further powers as may be
incidental to the conduct of corporate business, and

that are not inconsistent with law.
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SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated such sums as
may be necessary to carry out the activities authorized in
sections 4, 6, and 7 of this Act.

SEC. 9. REAFFIRMATION OF DELEGATION OF FEDERAL AU-
THORITY; NEGOTIATIONS.

{a) REAFFIRMATION.—The delegation by the United
States of authority to the State of Hawaii to address the
conditions of Native Hawaiians contained in the Aect enti-
tled “An Act to provide for the admission of the State
of Hawaii into the Union” approved March 18, 1959
(Public Law 86-3; 73 Stat. 5) is hereby reaffirmed.

{b) NEGOTIATIONS.—Upon the Federal recognition
of the Native Hawaiian governing body pursuant to see-
tion 7(d) of this Act, the United States is authorized to
negotiate and enter into an agreement with the State of
Hawaii and the Native Hawaiian governing body regard-
ing the transfer of lands, resources, and assets dedicated
to Native Hawaiian use under existing law as in effect
on the date of enactment of this Act to the Native Hawai-
ian governing body.

SEC. 10. DISCLAIMER.
Nothing in this Act is intended to serve as a settle-

ment of any claims against the United States.
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SEC. 11. REGULATIONS.

The Secretary is authorized to make such rules and
regulations and such delegations of authority as the Sec-
retary deems necessary to carry out the provisions of this
Act.

SEC. 12. SEVERABILITY.

In the event that any section or provision of this Act,
or any amendment made by this Act is held invalid, it
is the intent of Congress that the remaining sections or
provisions of this Act, and the amendments made by this

Act, shall eontinue in full force and effect.

O
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Senator INOUYE. It is now my pleasure to call upon the acting
chairman of the House Committee on Resources, the Honorable
Neil Abercrombie.

STATEMENT OF HON. NEIL ABERCROMBIE, U.S.
REPRESENTATIVE FROM HAWAII

Mr. ABERCROMBIE. Thank you very much Senator. Alcha, good
morning and aloha to all. I want to indicate, because there appar-
ently has been some confusion, that this is, indeed, as Senator
Inouye has indicated, an official hearing of the House Resources
Committee. I am cochairing this hearing and am here at the ex-
press authority of Chairman Don Young. All proceedings here will
not only be recorded and transcribed, but also sent to the Re-
sources Committee for its consideration with respect to further con-
sideration of this bill.

This bill was drafted in response to concerns raised by Rice v.
Cayetano. It acknowledges a Federal trust relationship and respon-
sibility for native Hawaiians. It recognizes native Hawaiians’ right
of self-governance as a native people, and it lays out a process for
native Hawaiians to establish a structure of self-governance.

Ladies, gentlemen, and friends, decisions are going to be made,
let that be absolutely clear. The time has come to turn to a conclu-
sion and resolution of these issues. The bill addresses two pressing
needs. We hope to eliminate all of the confusion and all of the side
issues and discussions that have been taking place and focus on
what this bill is all about. It one, will protect native Hawaiian pro-
grams, including Hawaiian homes, trom court challenges from
those who would deny or ignore unique historical circumstances
that make these programs legitimate and necessary. Two, it pro-
vides a mechanism for native Hawaiians to organize and to estab-
%ish a legal entity for self-governance as outlined by Senator

nouye.

The legislative language in this bill is not carved in stone. It is
a starting point for discussion, a framework that will move us to-
ward those goals. We are looking to the native Hawaiian commu-
nity and others of good will for guidance in completing a final
draft. We have scheduled congressional hearings in Hawaii during
the period of August 28 to September 1 to get input from the com-
munities so we can return to Washington with t}l)ﬁe results. I urge
every Hawaiian, and everyone of good will, to attend these hear-
ings or submit testimony and share his or her manao. Thank you
very much, mahalo

Senator INOUYE. Thank you very much. And now it is my great
pleasure to call upon the principal architect and the principal au-
thor of the measure before us, the Honorable Daniel Akaka.

STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM
HAWAII

Senator AKAKA. Thank you very much Mr. Chairman and mem-
bers of the committee. Aloha. [Greeting in native tongue.] [Re-
sponse in native tongue.]

I would like to begin by thanking all of you who have traveled
from the neighbor islands to come here to share your mana’o with
us. I realize the change in the hearing schedule is sudden, and I
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thank you for your understanding. I would also like to express my
thanks to the committee members for agreeing to continue with the
hearings on S. 2899 and H.R. 4904. While the news that I would
not be able to travel to the neighbor islands was frustrating for me,
I did not want it to affect this legislation. I thank the committee
for not canceling the hearings and for allowing the Task Force on
native Hawaiian Issues to continue moving forward to enact this
significant measure.

In March 1999, Hawaii’s congressional delegation formed the
task force on native Hawaiian issues. I was given the honor of serv-
ing as the chairman of this important task force, and I want to say
mahalo a nui loa, sincerely to Senator Inouye for the tremendous
work he has done on this and also, Representative Neil Aber-
crombie and Representative Patsy Mink. Together the task force
has moved this on a timeline, and we are on track. And so I want
to sincerely thank them for their efforts.

We immediately made it our priority when we met as a task
force to clarify the political relationship between native Hawaiians
and the United States. As chairman, I wanted to ensure that our
process involved the community at the very beginning of the proc-
ess. For that reason we created five working groups to assist us.
The members of these working groups have provided valuable in-
sight and input, and 1 express my deep appreciation for their time
and dedieation to this important initiative.

I am pleased by the discussion this legislation has generated. It
is only through addressing these concerns that we begin to resolve
longstanding issues facinf native Hawaiians. Resolving these
issues will not be easy, will not be quick, and will not be painless.
QOur emotions about these issues run deep and are influenced
greatly by those who have gone before us, our parents, our grand-
parents, our kupuna. The time has come, however, for us to ad-
dress and resolve these issues so that we can begin to provide a
better future for the children of Hawaii.

This, as you know, is an incremental process. This legislation is
one more step in our journey toward a better future. This legisla-
tion addresses the Federal relationship only. It does not affect
claims. It does not affect alternatives sought at the international
level. It certainly does not resolve the issue of sovereignty. The leg-
islation does, however, make it easier for the native Hawaiian com-
munity to deal with the issues of sovereignty, self-determination,
and self-governance. It makes it easier because it provides for the
reorganization of a native Hawaiian governing body for a govern-
ment-to-government relationship with the United States. It pro-
vides a process for native Hawaiians to come together and to begin
to address and resolve longstanding issues so that we can move for-
ward as a people.

I have been asked; “Why should we have a government-to-gov-
ernment relationship?” My simplest answer is that the govern-
ment-to-government relationship provides native Hawaiians with a
seat at the table to provide input, to be consulted, and to partici-
pate in any Federal policies affecting native Hawaiians.

How is this relationship beneficial to native Hawaiians? A gov-
ernment-to-government relationship is beneficial because it pro-
vides native Hawaiians with increased control over local issues.
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Right now native Hawaiians have very little control and hardly any
opportunity for input with respect to Federal policies, which impact
them. While native Hawaiians continue to have a unique and dis-
tinet community, with a recognized culture and tradition, native
Hawaiians lack a governing entity through which they can interact
with the Federal Government.

This legislation provides a process for the reorganization of the
governing entity. This legislation provides for the empowerment of
native Hawaiians through a government-to-government relation-
ship with the Federal Government. This legislation clarifies the
legal and political relationship, enforces the trust responsibility
that the United States has with the native, aboriginal, indigenous
people of Hawaii and recognizes native Hawaiians’ right to self-de-
termination.

There are some who have told me that this legislation is flawed
because it does not reinstate the Kingdom of Hawaii, because it
does not provide for total independence, or provide for reparations
for native Hawaiians. As I have previously stated, this legislation
addresses the Federal relationship between native Hawaiians and
the United States. This legislation seeks to empower native Hawai-
ians through Federal recognition for a government-to-government
relationship. The fact remains that Hawaii is a State. As such, the
United States needs to fulfill its responsibility toward native Ha-
waiians as the native, aboriginal, indigenous, peoples of Hawaii.
Federal recognition does not impact alternatives sought at the
international level. Those pursuing alternatives at the inter-
national level will be able to continue their efforts. There is no rea-
son native Hawaiians should not be able to pursue a better future
within both the Federal and international context.

This legislation is also important to non-native Hawaiians. I
have heard this legislation referred to as “race-based and divisive.”
I strongly disagree. Failing to address these issues is divisive. Ig-
noring these issues does not make them go away. The history of
Hawaii includes these issues. We must begin to resolve them if we
are going to move forward as a State. Native Hawaiians are the in-
digenous people of Hawaii, and, as such, have a special political
and legal relationship with the United States. This legislation
clarifies that political relationship. This legislation provides the
next step in a long process toward resolving these longstanding
issues. This legislation brings all of us together, native Hawaiians,
Kanaka Maoli, and malihini. It does not pull us apart. We must
not be afraid to move forward together.

I have been asked why we need to “rush” this legislation. I am
actually surprised by this question. The political relationship be-
tween native Hawaiians and the United States has been a topic of
discussion for many, many, many years. This is not the first time
that Federal legislation has been drafted to address the issue. This
is not a new issue. The political relationship between native Ha-
wailians and the United States goes to the heart of many of the
longstanding issues facing native Hawaiians, including ceded lands
and self-determination. We set an ambitious timetable for this leg-
islation. I am pleased that we are on track with that timetable.
With the support of the executive branch, we have a real oppor-
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tunity to enact long-awaited legislation which will address long-
standing issues and serve to empower native Hawaiians.

I now turn to you, the people of Hawaii, to share your mana’o
on how we can make this legislation better. I look forward to your
input, your mana’o, as we continue to move forward as a people
and as a State to provide a better future for the children of Hawaii.

Mr. Chairman, thank you very much.

Senator INOUYE. Thank you very much Senator Akaka. And now
it is my privilege to call upon the very distinguished and very sen-
ior member of the U.S. House of Representatives, the Honorable
Patsy Mink.

STATEMENT OF HON. PATSY T. MINK, U.S. REPRESENTATIVE
FROM HAWAII

Mrs. MINK. Thank you very much Senator Inouye and my col-
league Neil Abercrombie as cochairs of this very, very important
meeting. I think in my lifetime, other than the debate on state-
hood, this is probably the most crucial discussion that we will have
about the status of the people of the State of Hawaii. It is ex-
tremely important that people take note of the seriousness of these
deliberations. I am very happy that the task force determined that
these hearings would be held in Hawaii, and that both Senator
Inouye and Congressman Abercrombie, through their committees,
have convened an official meeting to discuss this legislation. I've
said on a number of previous occasions that I hope that these hear-
ings will invite large numbers of native Hawaiian people to come
to this forum to tell us what they think, how they see their own
future, and how they interpret this legislation. I regret that due to
Senator Akaka’s surgery we’re not able to travel to the neighbor is-
lands. But with all the high-tech systems that are in operation, I
hope that those who were intending to participate will find some
way to communicate to this committee, send in their testimony,
and make sure that their views are taken into consideration.

In a sense this has been a long time coming, but it has been ac-
celerated by the decision of Rice v. Cayetano. It was a blow to all
of us here in the State of Hawaii that a State constitutional provi-
sion setting forth the authority of native Hawaiians to construct an
Office of Hawaiian Affairs, elect their own trustees, make their
own determinations, and decide how to spend the moneys allocated
to them, would be held unconstitutional because of the electoral
process. That decision was based upon the fact that there was not
a government-to-government entity that existed with respect to the
tribal nations. And so we are here today to try to fix that, and it
is a very difficult issue. 'm hoping that the testimony that we will
receive, the comments that you wi%l make, will help us to draft leg-
islation which is fully in keeping with the wishes of the vast major-
ity of the native Hawaiian population of this State. I look forward
to the testimony and, Mr. Chairman, I would like to reserve to the
end }:)f that testimony my concluding remarks. Thank you very
much.

Senator INOUYE. Without objection. And now it’s my privilege to
call upon the representative of American Samoa, the Honorable Eni
F.H. Faleomavaega.
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STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, U.S.
DELEGATE FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. Mr. Chairman, this is indeed a most mo-
mentous and important beginning of joint congressional hearings
on the Native Hawaiians Recognition Bill. This morning I would be
remiss if I did not express my deepest appreciation to you and to
other members of Hawaii’s congressional delegation, and the distin-
guished Senator Akaka, Congresswomen Patsy Mink, and Con-
gressman Neil Abercrombie.

Some 13 years ago I landed on your shores. Then, at the invita-
tion of the Polynesian Voyaging Society, and my deepest gratitude
and appreciation to say now to the great navigator Ninoah Thom-
son, I was privileged and humbled to serve as a crewmember on
the Hokule'a where we sailed from Tahiti to Hawaii.

I'm trying to offer a different perspective about this whole hear-
ing process. It was at the park that we met, Mr. Chairman, and
I was asked to give some sense of expressions on behalf of the Poly-
nesian community, and those of us who are from different islands,
from Hamoa, from Toma, from Tahiti, Some perspectives about
what our Hawaiian cousins did, by building those Polynesian
voyaging canoes and coming to our shores to find their roots. And
to understand and appreciate what their culture was all about. As
I recalled, the challenge that was offered, at least on behalf of our
Polynesian community throughout the region, to the good people of
Hawaii, was to treat the native Hawaiians well. They were not ask-
ing for handouts, they were only asking what was truly due them.
Partly because 1 was raised here, in this Great State on the North
Shore by my Hawaiian and Samoean kupunas in the villages, and
as a graduate of Kahuku High School, I will never and could never
forget that history and part of me. I want to thank you, Mr. Chair-
man for extending that invitation to those of us who serve as mem-
bers of the House Resources Committee of the U.S. House of Rep-
resentatives. It is in that capacity and spirit that I am here this
morning to participate in these congressional hearings.

For the past 18 years 1 have had the opportunity of being ex-
posed to the Federal legislative process, particularly as it pertains
to native Americans and territorial issues. And, for the first time,
in my humble opinion, in U.S. history, native Hawaiians are now
being given this tremendous opportunity to seriously consider and
determine their future. The distinguished Senator Akaka is now
proposing this legislation.

Mr. Chairman, there are now some 1.2 million people living here
in the State of Hawaii. For many born and raised here, all have
had some understanding of the problems confroating the native
Hawaiian community. However, for the malahini, or new-comers,
who have taken up residence in Hawaii I make a special plea, that

ou keep an open mind and try to understand what has happened
ﬁistorically to the native Hawaiian people. The bottom line 1s, this
is not a new issue. This has been an ongoing issue since 1810.

I want to thank you, Senator Akaka, for your leadership on this
matter now before us. You and I are the only two members of the
first established Polynesian Congressional Caucus. You are the
chairman and I am the vice chairman, secretary and treasurer.
[Laughter.]
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I want to commend you on behalf of our Polynesian caucus, Sen-
ator Akaka. Senator Akaka, you have been in Congress since 1976.
You served first as a Member of the U.S. House of Representatives,
and now serve as the first U.S. Senator of Polynesian ancestry. You
have rendered some 24 years of service to the people of Hawaii. In
so doing you have exemplified your stature as a great leader. More
than anything, I have respected you for demonstrating to the peo-
ple of Hawaii, to the U.S. Congress, and to the world, the true
meaning of the “aloha” spirit. When the storms rise and the tribu-
lations come you're always there to provide the soothing balm of
Gilead. You always look to solve problems through peaceful means,
while many around look to add fuel to the fire. I am reminded of
a statement in the Good Book. Po maikai ka poe uwao; no mea e
iia lakou he poe keiki na ke akua. “Blessed are the peacemakers
for they shall be called the children of God.”

Thank you Mr. Chairman, Senator Inouye, for your leadership
and your tireless service to the indigenous communities of the
United States, especially to the native Americans, whose plight in
S0 many instances and in so many ways parallel the plight of the
native Hawaiians.

I do not believe that the people of Hawaii understand, or are
aware enough of the fact that you alone, Senator Inouye, have sin-
gle-handedly been the pivotal force underlying a greater commit-
ment on the part of the U.S. Senate. A commitment to finally es-
tablish a Senate committee in regular standing that would specifi-
cally address the issues and problems affecting the native Ameri-
cans throughout America.

When you really think about it, Members of Congress and U.S.
Senators are usually driven to make decisions that reflect the in-
terests of their constituencies and States. I do not know the exact
number of native Americans living in the State of Hawaii, but I do
know, and I want the people of Hawaii to know, that you Senator
Inouye are highly revered and honored in every native American
community throughout the United States. You are honored because
of your tireless efforts to assist some 2.2 million native Americans
living in the United States. I thank you for that commitment.

I serve as a Congressional Delegate from the U.S. Territory of
American Samoa, representing some 65,000 Samoans living in
Samoa and, indirectly, approximately 120,000 Samoans living in
the State of Hawaii, and throughout the United States. It is inter-
esting to note, Mr. Chairman, that my Hawaiian cousins refer to
me as someone from Hamoa. I am curious to find out more about
an ancient settlement of the Island of Maui, anciently called
Hamoa. Even the entire coastline, commonly referred today as the
Kona Coast, to my understanding was known anciently as the
Hamoa Coast.

Mr. Chairman, I believe we share a common interest. One of our
ancestors is a guy by the name of Tagaloa as known by the
Samoans and Tongans, Tangaroa among.

The Maoris and Rarotongans, Taaroa among the Tahitians, and
Kanaloa among the Hawaiians.

Some say Polynesian culture is approximately 3,000 years old.
Some say we came from the east, some say we came from the west.
Some say we're even members of the lost tribes of Israel. Some say
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we're from the Red Sea. Some say we're from India, and the latest
now is that we're from Taiwan. What is amazing, Mr. Chairman,
is that the so-called experts in Polynesian culture have never both-
ered to ask the Polynesians where they came from. One noted an-
thropologist insulted a prominent Samoan chief by telling him that
man is a descendant of monkeys and apes. The chief’s response was
that maybe western experts do descend from apes and monkeys,
but according to Polynesian tradition our people are descendants of
heavenly beings. I share this story with you because, fundamen-
tally, I believe we are all one people. When we discuss the rights
of native Hawaiians we, in effect, discuss the inalienable rights of
any people.

More than 100 years ago ambitious descendants of missionaries
and greedy business people aided by unauthorized and illegal use
of U.S. forces, overthrew the Kingdom of Hawaii. There is no de-
bate that, prior to its overthrow, Hawaii was a newly recognized
sovereign nation. As a result of the overthrow, Hawaii became a
Territory of the United States. In 1959, Hawaii became the 50th
United States’ State. It is the only U.S. State that was once a sov-
ereign nation with its own ruling monarch.

Prince Kuhio, a descendant of royal Hawaiian ancestry, served as
Hawaii's delegate to the U.S. Congress for some 20 years. As a re-
sult of his leadership, he caused to be passed the Hawaiian Home-
stead Commission Act, which was enacted in 1920. Prince Kuhio
was very mindful and concerned about the economic and social
plight of the native Hawaiian community. His sincere effort and
thought was that, if native Hawaiians were provided parcels of
land to homestead, they would be able to reap the bounty of their
harvests, and in so doing would regain their dignity and sense of
self-worth and self-esteem. Contrary to all that was intended, the
native Hawaiians were left with the worst land while the best land
was given to the descendants of these missionaries.

In 1980, Congress created the Native Hawaiian Study Commis-
sion to consider its past and present relationship with native Ha-
waiians. The Commission consisted of three Hawaiians and five ap-
pointees of former President Reagan and a business executive. The
Commission found that, in 62 years only 3,100 homestead lands
had been granted, and that well over 80 percent of the land set
ia;sidg for native Hawaiians in 1921 was still unavailable to them

y 1983.

The Native Hawaiian Study Commission then advised Congress
even against reparations. I believe it is important, Mr. Chairman,
to note for the record that the Commission divided on ethnic and
political grounds. The mainland members appointed by President
Reagan voted against the three Hawaiians. As a result, the Com-
mission issued two reports. Very, very critical and important as far
as documentation, fact, and evidence that was submitted as part of
the workings of this Commission.

In February of this year the U.S. Supreme Court decided another
matter in the case of Rice v. Cayetano, where the Supreme Court
held that Hawaii’s denial of Rice’s right to vote the office of Foreign
Affairs Trustee elections violates the 15th amendment. As a result
of this ruling, in the 1983 Native Hawaiians Commission Report
the members of the Hawaii delegation have now introduced the Na-
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tive Hawaiian Recognition Bill to express the need for a clearer
policy between the United States and its relationship with native
Hawaiians.

What is paramount, Mr. Chairman, in these hearings, is whether
or not the Congress, and especially the native Hawaiian commu-
nity, and it is my sincere hope that there will be a sense of agree-
ment, despite the opportunities that we will be hearing from all the
cross-section and from the members of the Hawaiian community
with their express ideas.

Differences there might be, but that’s part of our process. That's
the miracle of the democratic process. And everybody will be given
an opportunity to be heard. Hopefully, with the terms of this act
introduced for the purpose of establishing a process, we will have
a beginning. That within the framework of the Federal law, it will
give native Hawaiians this sense of sovereignty and provide a bet-
ter sense of self-determination and self-governance.

In that spirit, Mr. Chairman, I sincerely hope that these hear-
ings will be substantive to the extent that we will be hearing from
the leaders and the members of our native Hawaiian community
and from the good people of Hawaii. And that we do this in the
most constructive fashion and hopefully, hopefully, that this will
bear very well for the needs of native Hawaiians.

Thank you very much, Mr. Chairman, and again, my fondest
aloha [statement in native language] to Senator Akaka for his
quick recovery. Thank you.

Senator INOUYE. All right, thank you very much Congressman.

Before calling upon the official witnesses representing the Gov-
ernment of the United States may I introduce members seated at
the panel.

From the left, Karen Sprecher-Keating, she serves as the associ-
ate solicitor for general law for the Department of the Interior.
Next to her is Loretta Tuell, director, Office of Trust, Department
of the Interior; next to Ms. Tuell is Bob Anderson, counselor to the
secretary of the Department of the Interior; and next to Mr. Ander-
son is Jacqueline Agtuca, acting director, Office of Tribal Justice,
Department of Justice; and next to Ms. Agtuca is John Hart, attor-
ney in the Office of Tribal Justice, Department of Justice; and
Debbie Hoho, Office of Legislative Affairs of the Department of Jus-
tice.

And now it is my privilege to call upon our first witness, the
K)I;Jélselor to the secretary of the Department of the Interior, Bob

erson.

STATEMENT OF BOB ANDERSON, COUNSELOR TO THE
SECRETARY, DEPARTMENT OF THE INTERIOR

Mr. ANDERSON. Thank you, Senator Inouye, Representative Aber-
crombie, Senator Akaka, Representative Mink, and Representative
Faleomavaega.

It’s an honor to be here today to present testimony to you on be-
half of the Secretary of the Interior and the Administration. Like-
wise it’s an honor to have a chance to hear from, and speak to, na-
tive Hawaiians who live here or who have come from the other is-
lands to participate in these hearings.
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I've got a very brief statement to make today because I under-
stand that there are some questions you'd like to ask and I want
to make sure that we have plenty of time for them. Before I begin
I just want to tell you that I work directly for Secretary Babbitt,
and he frequently asks me to work on matters that are of special
significance to him. This is one that he asked me to get involved
in, I believe 6 or 7 months ago, when we had a large meeting at
the Secretary’s office. Since then, I have worked closely with the
Justice Department, with Loretta and Karen, as well as John
Berry, on finalizing the report that the Department of Justice and
Department of the Interior published last week. I am very happy
to %e here on behalf of the Secretary who, incidentally Senator
Akaka, sent his regards and wishes for a speedy recovery.

The most important point I want to make today is that the Ad-
ministration supports the general purposes of this bill. We've got
a few suggestions in our written testimony as to some meodifica-
tions, many of which are of a housekeeping nature. But I do want
to say right up front that we think this is a perfect and legal ap-
proach in terms of providing a basis for reorganization and recogni-
tion of a native Hawaiian political entity—one that would have a
government-to-government relationship with the U.S. Government,
consistent with the manner in which Indian tribes in the contig-
uous 48 States have been treated in terms of having that political
government-to-government relationship, authorized under the In-
dian Commerce Clause of the constitution, and upheld with ap-
proval repeatedly in 200 years of Supreme Court decisions. So we
think the approach is right on. We are pleased that the legislation
is consistent with the findings that we made in the report that we
issued last week, that native Hawaiian people should have self-de-
termination over their own affairs within the framework of Federal
law, and that’s what this bill would do.

I listened carefully to all of your statements at the beginning and
I found that many of the things you said were exactly what I had
planned on saying here today. Therefore, I'm not going to belabor
those points. The one statement that Senator Akaka made that
really struck me was that, recognition of the sort provided in this
legislation is the first step in ensuring that native Hawaiians have
a seat at the table as one of the three sovereigns under the U.S.
Constitution. These are Indian tribes, the United States, and
States, in terms of being sovereign governments recognized and
part of the Federal system.

I hope that when I slip into my lower 48 nomenclature of using
the words “Indian tribes” that what I really mean is native Hawai-
ian self-governing body as you determine that that body should be
shaped. So, I apologize in advance for my use of that phrase, it has
just been ingrained in my mind through 20 years of practice.

We like the way in which the bills provide for acknowledgement
of the political relationship through reorganization, and by provid-
ing that the interim governing body would have a provision for
wide and ample participation by native Hawaiians throughout the
State. We think that the sort of referenda that are provided for and
the opportunity for voting on a constitution not once, but twice,
also provides the opportunity for the voice of native Hawaiians to
be heard in the process. Our lawyers, and folks in the bureaus who
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work for the Secretary on acknowledgement matters regularly, and
who look at membership rolls and draft constitutions and elections
as a matter of course under the Indian Reorganization Act, have
some concerns about the rapid turnaround in some of the timelines.
T'll ask that we have some time to work with your staff on those
to see if we might provide some modifications to some of those
timelines. I think we need to discuss it. I'd like the opportunity to
present some additional written testimony following the hearing, if
that were okay.

We also have some concerns that the Justice Department will ad-
dress regarding the membership definition for the interim govern-
ing council. The Rice v. Cayetano case is very problematic in the
sense that the two concurring Justices voiced a lot of concern about
the membership criteria the might be at issue. We have some sug-
gestions as to how that membership criteria might be modified,
with the limited purpose of setting up the interim governing coun-
cil. We want to make it clear that, in many statutes that provide
for the reorganization or recognition of tribes in the lower 48
States, congress sets up a somewhat more restrictive definition of
membership based on a particular point in time where it is rel-
atively easy to ascertain the members who might participate in the
decisions regarding the reorganization. Following the reorganiza-
tion, the tribe, or native Hawaiian government, would be free to
shape the membership in its own constitution as it sees fit. It
would not be bound by the definition set forth for the interim gov-
gminlg council. The Justice Department will address that in greater

etail.

The written testimony that I submitted points out that there are
a few hanging issues that we think need to be dealt with in the
future. I'll just highlight a few of these before I take questions.

One is the issue og otential land claims that native Hawaiians
might assert against the United States, the State, or third parties
is something that probably needs to be addressed in the future in
a public dialogue, and possibly through legislation. It's something
that comes up frequently in the United States. We deal with land
claims right now that cover large parts of Texas and upstate New
York that trace their roots back to the 1800’s, or the 1700’s in some
instances. Likewise, we think that the Federal Government’s pre-
cise trust responsibility for any lands that might be transferred at
some goint to a native Hawaiian entity need to be addressed
through public dialogue, and probably through legislation in the fu-
ture.

The relationship of the native Hawaiian governing body and com-
munity in the State, and other local governments, in provisions of
social services is something else that ought to be addressed
through negotiations among those governments, first and foremost.
And second, through legislation where appropriate, and where
those governments choose to come together and come before Con-
gress to deal with those issues.

1 think that this legislation is necessary. I like the way Rep-
resentative Abercrombie mentioned it, “To protect the existing pro-
grams that are in place”—the 150 statutes that Congress has al-
ready passed that some argue may violate the 14th amendment be-
cause of the lack of a government-to-government relationship. I
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don’t think that’s true, but I think legislation like this would ce-
ment and buttress the arguments that those statutes are valid.
And it is essential that legislation like this be passed quickly so
that the Supreme Court, when it inevitably hears a case like that,
will be informed that Congress recognizes the political government-
to-government relationship that exists between the Federal Gov-
e;‘lrllment and a native Hawaiian governing body and its member-
ship.
I think that you need to have a legal entity in order to establish
what is most important under Federal native American law pur-
poses. That is not just that there is a descent from an indigenous
group that pre-existed the establishment of the United States, but
also that the group is composed of members who voluntarily associ-
ate with the Government and choose to be part of that Govern-
ment. That’s another important feature of this legislation, and it’s
a component that is critical.

With that I'll close and make myself available for any questions.

Thank you.

{Prepared statement of Mr. Anderson appears in appendix.}

Senator INoUYE. Thank you very much Mr. Anderson. Before
proceeding with the next witness may I assure all witnesses that
the record will be kept open until September 9, 2000. If you wish
to submit addendum, corrections, or additional testimony, feel free
to do so. And may I also assure all witnesses that their prepared
written statements will be made a part of the record in total.

And with that, may I now call upon Jacqueline Agtuca, the act-
ing director of the Office of Tribal Justice, Department of Justice.

STATEMENT OF JACQUELINE AGTUCA, ACTING DIRECTOR,
OFFICE OF TRIBAL JUSTICE, DEPARTMENT OF JUSTICE

Ms. AgTtuca. Thank you very much Vice Chairman Inouye, Sen-
ator Akaka, Representatives Abercrombie and Mink, and Delegate
Faleomavaega. My name is Jacqueline Agtuca. I am the acting di-
rector of the Office of Tribal Justice in the Department of Justice.

I want to thank you for the opportunity to present views on S.
2899 and H.R. 4904. Senator Akaka has defined reconciliation to
be a means for healing. The Department of Justice recognizes en-
actment of S. 2899 and H.R. 4904 as an important vehicle toward
that end. Enactment of these bills will clarify the unique political
and legal relationship that exists between the native Hawaiian
people and the U.S. Government. It will provide within the context
of Federal law a process for Federal recognition, self-determination
and self-governance for native Hawaiian people.

The United States has a special trust relationship with native
Hawaiian people firmly established over time by historical events.
It is a history in which the United States’ past dealings with the
native Hawaiian people was less than honorable and that led to the
suppression of the native Hawaiian government.

Historically the United States recognized the sovereignty of the
Kingdom of Hawaii as evidenced by a number of treaties with them
as sovereign. However, during the 1800’s Americans gained control
of most of Hawaii’s commerce and began to dominate the King-
dom’s political affairs. This domination eventually led to the illegal
and unauthorized overthrow of the Kingdom of Hawaii, the instal-
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lation of a provisional government, and later the declaration of a
Republic; one that was contrary to the will of the native Hawaiian
people. Subsequently, the United States later annexed Hawaii as
a Territory and with this annexation came the transfer of nearly
1.8 million acres of crown and government land to the United
States.

In response to the pleas of Hawaii's territorial representatives,
who articulated the worsened conditions of the native Hawaiian
people, Congress passed the Hawaiian Homes Commission Act,
pursuant to its Indian Affairs powers bestowed under the Constitu-
tion of the United States, as a means of addressing its special trust
relationship, and responsibility to, native Hawaiian people. Under
the Hawailan Home Commission Act, the United States set aside
200,000 acres of land in the Hawaiian territory for the native Ha-
wailan people, as defined by statute, for homestead purposes. This
is a critical act by Congress utilizing its Indian Affairs powers that
will serve native Hawaiian people now in this year.

In 1959 Hawaii was admitted as a State of the Union. As a re-
quirement of admission into the Union the State was delegated the
authority to administer the HHCA. Additionally, as another re-
quirement of admission, the United States transferred 1.2 million
acres of the ceded lands to the State to administer and use for five
specific purposes, with one of the purposes being for the benefit of
native Hawaiians. Again, it is very important to look to that piece
of legislation that was enacted by Congress in 1921 to serve as
guidance for what takes place in this bill and the future of the na-
tive Hawaiian people.

These historical events are the foundation of the Federal trust
responsibility and the Federal trust relationship of the Hawaiian
people and the U.S. Government. Throughout the history the na-
tive Hawaiian people never directly relinquished their claim to
their inherent sovereignty as a people, or their claim over their na-
tional lands to the United States. The admission of Hawaii as a
State did not alter the political relationship between the United
States and the native Hawaiian people. Nor did it alter the Federal
trust responsibility toward native Hawaiian people by the U.S.
Government.

In 1993, due primarily to the great efforts of the Hawaiian dele-
gation, specifically Senators Inouye and Akaka, Congress issued,
and the President signed into law the Hawaiian Apology Resolu-
tion. The resolution acknowledged the 100th anniversary of the
wrongful overthrow of the Kingdom of Hawaii and directed the
President of the United States to engage in a reconciliation process
with native Hawaiian people.

This hearing today is part of that process. In December of last
year the Departments of Justice and Interior visited native Hawai-
ian sites and held a series of meetings with native Hawatian people
to discuss and promote reconciliation. Through these visits, the
Justice Department and Department of the Interior delegations ac-
knowledged the continuing, distinctly native, character and culture
of the native Hawaiian people. Throughout these visits and meet-
ings the delegation hearg the clear call of the native Hawaiian peo-
ple for increased control over their own affairs. The bills introduced
by the Hawaiian delegation are an important step, a critical step,
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in righting the wrongs committed by the United States. It is a criti-
cal step and a very serious step that we must take, and we firmly
support the passage of this bill.

The bills are a significant part of the reconciliation process as
outlined in the Apology Resolution. The bills are important because
they clarify the unique political and legal relationship between the
United States and the native Hawaiian community. And, because
the native Hawaiian governmental leader or leaders, as set forth
in the bills, would facilitate the government-to-government rela-
tionship in enabling the native Hawaiian leader or leaders to di-
rectly advocate for the native Hawaiian community. And, lastly,
the bills create Federal vehicles for implementation and protection
of native Hawaiian self-governance.

We support this legislation but would also like to offer several
comments to the legislation. First, the bill's findings are important
because they set forth the basic facts that native Hawaiian people
are the indigenous people of Hawaii, that they continue to comprise
a distinctly indigenous community, and that Congress may enact
laws for native Hawaiians pursuant to the Indian affairs power.

Second, I would like to comment on the bill’s definition of “native
Hawaiian.” An interim Federal definition is necessary at this point
because the native Hawaiian governing body has not yet been reor-
ganized. I cannot emphasize more strongly that the delegation and
the community understand that this is an interim definition, one
that will change based on the organic documents created by the
governing body of the native Hawaiian people. And this interim
Federal definition is very necessary for the operation of the legisla-
tion. We need a definition within the Federal law process for this
period of time to implement the legislation.

However, we suggest an alternative definition to the one pro-
posed in the bill. Tie definition that we propose as the interim def-
inition is based on the definition set forth in the Hawaiian Homes
Commission Act. We suggest that the definition in the current bills
be changed to read as follows:

A native Hawaiian is any person (aXi) who is eligible to hold Hawaiian Home
Lands as a native Hawaiian directly or by devise under the Hawaiian Homes Com-
mission Act, and (ii) who voluntarily affiliates with native Hawaiian people as a po-
litical community; or (b}{i) who is a lineal descendant of a native Hawaiian who is
or was eligible to hold Hawaiian Home Lands directly or by devise under Public
Law 67-34, 42 Stat. 108, as amended, and (ii) who is recognized by the native Ha-
waiian community as native Hawaiian, and (iii) who voluntarily affiliates with the
native Hawaiian people as a political community.

Using this definition is very important for several reasons; first,
the Hawaiian Homes Commission Act draws upon past practices of
Congress’ Indian Affairs power. Thus, the definition in the Hawai-
ian Homes Commission Act reflects an established Federal law
process. And, second, the Hawaiian Homes Commission Act pro-
vides a definition that is tied to those native Hawaiians who are
eligible to reside on distinctively native Hawaiian Lands and which
can reasonably serve as a determiner of those native Hawaiians
who maintain close ties to the native Hawaiian community. This
body will determine the structure of the native Hawaiian governing
body. And last, using the definition found in the Hawaiian Homes
Commission Act better addresses the concerns raised by the Su-
preme Court in Rice v. Cayetano.
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It is important to note that, for the purpose of this interim defi-
nition, that again, is to provide a means of implementing the pro-
posed legislation that would establish an interim government, an
interim governing body. And once that is accomplished, the native
Hawaiian governing body will be free to determine its own mem-
bership as afforded indigenous native peoples across the United
States as section 7(c), 7(d), of the bills expressly provide.

Finally, we fully support the bills provisions permitting the na-
tive Hawaiian community to determine the form and structure of
the native Hawaiian government. This will permit the native Ha-
waiian community to reorganize into a government that addresses
the important cultural concerns of the native Hawaiian community.

In closing, the Department supports this important legislation
and is firmly committed to working with your committees and the
native Hawaiian community toward fulfilling the goals of these
bills which go toward furthering the reconciliation process. Ulti-
mately, this process should result in Congressional confirmation of
a political government-to-government relationship between native
Hawaiians and the Federal Government, a relationship that would
facilitate and safeguard the call of native Hawaiian people for self-
governance. It also responds to the call of Queen Lili'uokalani upon
abdicating her throne that the Federal Government correct the un-
authorized actions of its representatives.

1 again thank you for the opportunity to present on these bills
and for the opportunity to express our support for self-determina-
tion of the native Hawaiian community.

[Prepared statement of Ms. Agtuca appears in appendix.]

Senator INOUYE. I thank you very much Director Agtuca. If 1
:inay I would like to now proceed with the questioning of Mr. An-

erson.

In your opening remarks you indicated that the Department be-
lieves that the bills “appropriately affirm and acknowledge the po-
litical relationship between the United States and native Hawai-
ians.” By that, do you mean that the bill as drafted would with-
stand any constitutional test?

Mr. ANDERSON. I believe it would. I think the fact that there was
a native Hawaiian monarchy prior to the illegal annexation, that
native Hawaiians constitute distinctly native communities, that
there has been ample evidence in the report and in the findings
about the nature of the political and cultural cohesiveness of native
Hawaiians, that it fits neatly within the class of native governing
bodies with which the United States has established a political gov-
ernment-to-government relationship, and that has been upheld nu-
merous times by the U.S. Supreme Court.

Senator INOUYE. The phrase “government-to-government rela-
tionship” has been used on many, many occasions throughout this
day, are there certain benefits that are associated with this rela-
tionship?

Mr. ANDERSON. Well, there are a number of benefits that are as-
sociated with this relationship. As I mentioned in my opening testi-
mony, one of the three sovereigns mentioned in the U.S. Constitu-
tion, for example, a common attribute that native governments
have is that they possess sovereign immunity from lawsuits.
States, the United States, and Native American governing bodies
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can’t be sued without their consent. They have certain powers and
authorities governing their members, notwithstanding the exist-
ence of a tribal land base, for example, the ability to govern domes-
tic relations to deal with family relations, such as child custody, in
ways that are most appropriate to Native American governing bod-
ies. When the governing body of a Native American group is associ-
ated with a land base there are additional powers that go along
with that. The power to tax, the power to regulate in the fashion
that any other governing body might in terms of zoning or provid-
ing for criminal codes and conduct. And that, again, in cases where
there is a land base. So there are lots of beneficial components that
go along with that governing status.

Senator INOUYE. In other words, this measure provides an in-
terim definition of citizenship. Once the sovereign entity has been
created can that sovereign entity establish another definition of
citizenship?

Mr. ANDERSON. That's my understanding. Like other Federal rec-
ognition legislation, this interim definition will be supplanted by a
new definition that would be developed and placed in the constitu-
tion or other organic governing document that the interim govern-
ing council would establish. If that document were approved, the
interim Federal definition pursuant to the legislation would basi-
cally disappear and the native governing body’s own definition
would be tx;xe operative one in the gnture.

Senator INOUYE. In other words, for the purposes of this interim
process we will use the definition established in the 1920 law, is
that correct?

Mr. ANDERSON. I want the Justice Department to check me on
this, my understanding is that it is the definition used in the 1920
law, but modified in some respects to include lineal descendants of
those mentioned in the 1920 law.

Ms. AGTUCA. That’s correct.

Mr. ANDERSON. Thank you.

Senator INOUYE. And at a later time, if it is the desire of the new
sovereign entity, they can change that?

Mr. ANDERSON. That’s correct.

Senator INOUYE. Are there any disadvantages associated with
this relationship?

Mr. ANDERSON. Well, I think any time that you are a member
of a governing body in terms of being on a governing council, I
know that there are complaints, as you well know, in terms of
being a representative of your people in a political institution. But
that’s hardly a downside in most peoples’ view. 1 think that it is
generally viewed as an extremely positive situation to be in, be-
cause you do have a seat at the table. You don’t get everything that
you want just because you're a native government but in the na-
ture of our tripartite sovereignty nobody gets everything that they
want. But it is beneficial.

Senator INOUYE. If I may ask another question, what impact does
a government-to-government relationship have on the ability of Na-
}:_ive pgople to participate in, and be recognized by, an international
orum?

Mr. ANDERSON. Well I think, if anything, it enhances the ability
of native governing bodies to participate in international forums.
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Because they would seemingly be a step ahead of any other NGO
in the sense that they would be able to demonstrate that they are
in fact recognized as a sovereign by the United States.

Senator INOUYE. Section 7 of these bills, both of them, provides
a process for the development of a roll of those Hawaiians who
wish to participate in the formation of the interim governing coun-
cil, and the development of organic government documents, and in
each step of that process there is a role for the Secretary of the In-
terior to play. Is that correct?

Mr. ANDERSON. For the most part I believe that is correct.

Senator INOUYE. Now some have suggested, I will repeat this be-
cause this is very important, section 7 of this measure provides a
process for the development of a roll, a list of citizens, of those na-
tive Hawaiians who wish to participate in forming the interim gov-
erning council. At each step of the process of the Secretary of the
Interior plays a role. Now, some have suggested that the Secretary
should not be involved in each step of the process. Drawing upon
your experience with other native groups in the process or organiz-
ing or reorganizing, can you tell the committee why there is typi-
cally a role for the Secretary and why that role is important?

Mr. ANDERSON. Yes; I believe I can. Since the Interior Depart-
ment was established in 1849, Congress has explicitly designated
the Secretary as the Cabinet officer who is responsible for the ad-
ministration of native American affairs. In that sense the Secretary
of the Interior is the individual to whom other parts of the Federal
Government look for affirmation that a particular group is in fact
acknowledged and recognized as a native American governing body.
For that reason, it is important for the Secretary to enunciate some
basis on which he can make that certification—that yes, this group
is a federally recognized tribe and that the State Department, or
Department of Labor, or whomever ought to deal with them as
such. Now, in terms of the nature of the Secretary’s involvement
in the promulgation of a roll, or in the development of a constitu-
tion, I think there has appropriately been an expression of concern
about what the Secretary of the Interior, or the Bureau of Indian
Affairs, might do in that capacity. Our view is that the way to deal
with those concerns is to make sure that the legislation is drafted
in such a way that any discretion the Secretary might have is ap-
propriately limited. So that it would not be a matter of the Depart-
ment of the Interior meddling in things that are really the business
of Native Hawaiians, in terms of developing a roll, but that our le-
gitimate functions that will support and provide the basis for the
ultimate recognition of the Native American governing body. So
that he might, for example, say “Yes, I'm satisfied that it was na-
tive Hawailans who voted for this interim governing body.” And, he
needs to have a basis to do that.

Senator INOUYE. These are fundamental questions I am asking
Mr. Anderson. Could native Hawaiians form a government and
adopt governing documents without the Secretary’s involvement
and then petition the United States for formal recognition of a na-
tive Hawalian government? And, second, if native Hawaiians pro-
ceeded in this fashion, what impact would it likely have on the
ability to secure a government-to-government relationship with the
United States?
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Mr. ANDERSON. Well I think that it would be a possibility as a
theoretical matter and as a legal matter. I think it would be un-
likely to be successful as a practical matter. The way that this leg-
islation is drafted provides a mechanism by which Native Hawai-
ians would be a step ahead of the game right out of the box by hav-
ing explicit acknowledgement of the appropriateness of a govern-
ment-to-government relationship, and would work in partnership to
develop the governing body among themselves and have it certified.
I think the other route would not be likely to succeed as a practical
matter in any reasonable amount of time, and by reasonable I say
10, or 20, or even 30 years.

Senator INOUYE. Some have asked; “Why should Hawaiians want
to support the establishment of a government-to-government rela-
tionship with the U.S?” In your view, why should the government-
to-government relationship with the United States be important to
Native Hawaiians?

Mr. ANDERSON. I think it’s important to serve as a foundation
and a expression of Congress’ intent that the statutes that have al-
ready been passed for the benefit of native Hawaiians were passed
pursuant te the Congressional power over Indian affairs and that
those statutes are in fact Constitutional. I think that is a very fun-
damental benefit that comes out of this legislation. Reading the Su-
preme Court opinion, again, it is important that we have a strong
Congressional statement when the next case goes up involving the
constitutionality of those statutes.

Second, it provides native Hawaiians with the recognition that
they have governmental status under the Constitution and can ac-
cordingly have a seat at the table to negotiate with the State, with
other parties, and with the Federal Government, for the appro-

riate relationship and structure among those different governin
godies. That’s what, as you know, tribes in the lower 48 States an
Alaska do on a continuing basis. That's how we've ended up with
the self-determination statutes and the self-governing statutes
where those native American tribes have taken over the adminis-
tration of most Federal programs.

Senator INOUYE. Thank you very much Mr. Anderson. I will call
upon the cochair of this hearing and I'll await my second turn to
ask questions of Ms. Agtuca.

Mr. ABERCROMBIE. Thank you very much Senator. Mr. Anderson,
thank you very much for coming today. Senator Akaka and myself
have some questions that I'll submit to you for further consider-
ation. I think it would be most useful so we can move along. I just
want to ask you a couple of things which you can give a brief an-
swer to on the basis that we reserve the capacity to put a more ex-
tensive and perhaps reconsidered answer in writing.

Section 7, as Senator Inouye has indicated, provides a process for
native Hawaiians’ reorganization as a government entity and the
bill has been drafted with the specific role to be played by the Sec-
retary of the Interior. I think you have answered this in some re-
spect already, but I want to make certain, for the record particu-
larly, as we begin these hearings and summaries as this will go out
into the general public, so I hope you'll indulge me just a moment.
So the Secretary of the Interior will certify that certain procedures
in the process comply with Federal laws, is that correct?
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Mr. ANDERSON. That'’s correct.

Mr. ABERCROMBIE. And, I take it that the Department’s position
with respect to this role that they intend to play, and feel they
should play, is that we are going to make certain that we keep
Constitutional processes intact in case it should be reviewed in
some legal proceeding subsequent to the passage of this bill.

Mr. ANDERSON. That’s correct.

Mr. ABERCROMBIE., That gives you a legal basis as an attorney
then to be able to represent that to the courts, correct?

Mr. ANDERSON. That’s true, and I think even equally as impor-
tant as the process is going on, if somebody should run to a judge
and try to get the process halted. If the Secretary is able to present
to the ecourt information that this is going along exactly as Con-
gress envisioned, then that’s beneficial and will help expedite the
process, it seems to me.

Mr. ABERCROMBIE. So it is important that Congressional intent
include very clearly the idea that the Department will be, in effect,
monitoring, if you will, this process.

Mr. ANDERSON. Monitoring with limitations on the Secretary’s
discretion is something that we think is entirely appropriate,

Mr. ABERCROMBIE. Thank you. So, therefore, can the governing
entity be recognized by native Hawaiians without the involvement
of the Secretary of the Interior effectively?

Mr. ANDERSON. Not to effect Federal recognition.

Mr. ABERCROMBIE. Excuse me, did I say recognize? I meant reor-
ganize. Let me state it again. Can the governing entity be reorga-
nized by native Hawaiians without the involvement of the Sec-
retary of the Interior, effectively?

Mr. ANDERSON. I think the key word is effectively. I doubt that
it could be done in a way that would be as expeditious as pursuant
to this legislation.

Mr. ABERCROMBIE. Otherwise great chances would be being
taken, correct?

Mr. ANDERSON. That’s correct.

Mr. ABERCROMBIE. Okay, thank you. Again, the legislation cur-
rently provides in its present form, Federal recognition of native
Hawaiian governing entity for the establishment of a government-
to-government relationship once the native Hawaiian governing en-
tity has been formed. The legislation again is drafied this way be-
cause Congress has evidenced by the number of statutes that
you've already cited, or Ms. Agtuca has cited, have been passed to
address the conditions of native Hawaiians. That legislation al-
ready recognizes Native Hawaiians as aboriginal and indigenous
native people of the United States. Does the Department have a po-
sition with respect to whether the legislation should be amended
to provide for Federal recognition of native Hawaiians rather than
a native Hawaiian governing body?

Mr. ANDERSON. Well, I think the Supreme Court has made it
pretty clear that the relationship between the Federal Government
and native American groups is based on a government-to-govern-
ment relationship and membership in those governing bodies. So I
think it would be a great peril to not provide for recognition of the
governing body.



92

Mr. ABERCROMBIE. This provides, in your judgment, a sound
legal foundation as we move forward with this as opposed to mere-
ly recognition of a relationship to what might otherwise be consid-
ered either amorphous, or in fact unconstitutional, that is, native
Hawaiians as such?

Mr. ANDERSON. I think it is very important and critical that leg-
islation like this be passed.

Mr. ABERCROMBIE. Thank you. I appreciate, by the way, your
ﬁoing over this. As I say, this may be familiar to some of us that

ave spent hours, weeks, months, and even years on it. But for the
general public, I take it you agree, it is very important that we try
to make it as explicit as we can and in as succinct a manner as
we can, what some of the consequences and implications are.

Mr. ANDERSON. Thank you.

Mr. ABERCROMBIE. I appreciate your answers in that respect.
Again, in the context of the government-to-government discussion
that we have engaged in, as the agency responsible for aboriginal,
native and indigenous peoples of the United States, you have ex-
tensive experience in this area. Can you provide perhaps one or
two examples of how a government-to-government relationship
would affect native Hawaiians through this governing body?

Mr. ANDERSON. I think that, as I indicated earlier, Federal rec-
ognition provides, as this bill does, the opportunity for native Ha-
waiians to have a much greater voice in the shaping of Federal pro-
grams that affect their day-to-day lives, of which there are many.
Consultation on budgets, the President in this Administration has
repeatedly invoked the executive authority to mandate that Fed-
eral agencies recognize the governmental status of native groups
that are recognized, and ordered that the Federal agencies respect
that relationship and deal with them as governments, and not just
as any other group.

Mr. ABERCROMBIE. In other words, if we are dealing then with
requests made to Federal agencies where there are implications
with respect to the particular relevance of existing Federal pro-
grams and whether someone be eligible for them, this legislation
and the way it is being presented right now forms a legal founda-
tion to be able to participate and to possibly overcome any legal
challenges to the right to participate in these programs?

Mr. ANDERSON. It provides a strong legal benefit and a strong
practical benefit in terms of being a government. I don’t know how
many times I have sat with the Secretary or other leading officials
at the Department on a matter that might effect a native American
group, the question is always asked, “Well what will the tribe,
what will the native American governing body that this might af-
fect think about it?” and that’s because they have this Constitu-
tional status as a government.

Mr. ABERCROMBIE. Absent that we might find ourselves engaged
in another long series of academic discussions about what might
be, or should be, or could be, and not even necessarily what would
be but rather we would then have a firm foundation upon which
to stand should there be any legal challenge?

Mr. ANDERSON. Yes; I suggest that this is not the time to test
the limits of Constitutional law affecting native Hawaiians in the
Supreme Court.
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Mr. ABERCROMBIE. Thank you very much.

[Much interruption in background]

Mr. ABERCROMBIE. I'm sorry, we will move as quickly as we can.
We have to establish a very firm solid foundation, a record that can
be read by those who are not participating in the hearings today.
We will get to everybody. Everyone will have his or her say. We
are trying to establish a foundation so if you could take your seats
so that others who have signed up and want to participate will be
able to do so in good order we'd be very appreciative. We cannot
consult if you don’t sit down and give the opportunity to those who
have signed up in order to be able to be consulted as well. We are
making a plea with you to give us an opportunity to deal with your
questions in good order. Thank you very much.

WoMAN’S VOICE. This is what I think of your bill. This bill tells
me that I am going to be an Indian.

Senator INOUYE. No; it does not.

Mr. ABERCROMBIE. It does not happen that way.

{applause]

Mr. ABERCROMBRIE. I can assure you that our Indian friends give
other people the opportunity to speak.

WOMAN'S VOICE. Is this bill not for Indians? No matter how I edit
it will I not be?

Mr. ABERCROMBIE. No; we're going to try and give everybody
their opportunity.

Senator INOUYE. Ma’am may we proceed with the hearing.

WOMAN’S VOICE. We will proceed, sir, America needs to accept
the responsibilities for their wrongs. And then you can make Amer-
ica accountable for their wrongs, I will listen to you to tell me when
America has illegally overthrown us.

Mr. ABERCROMBIE. There are people who want to be heard.

Senator INOUYE. We will stand in recess.

Mr. ABERCROMBIE. Thank you very much.

[Recess.]

Senator INOUYE. I thank you very much. And now, if we may
proceed, may I now recognize Representative Mink.

Mrs. MINK. Thank you Senator Inouye. As my colleague Mr.
Abercrombie has noted, I have a number of questions that I want
to propound to both of the departments that are here, and most of
them I will submit in writing in the interest of time. But the issue
of membership is one that has raised a number of questions in the
community and I think that the membership issue needs some clar-
ification in this public hearing. With respect to the recommenda-
tion that we follow the Hawaiian homes department eligibility cri-
teria, adding to that the children coming since that time, that
means that automatically everyone that’s in a homestead situation
would be automatically a member, plus all those who have applied
and been qualified, plus others that may come forward. That’s an
automatic concept of the roll of the members of this entity. And
they would be governed by what is already well-determined docu-
ments or court decisions relative to tribal law. It goes to your defi-
nition of sovereignty that there are these three sovereigns, the In-
dian nations, the State, and the United States, and all of this sov-
ereign authority, except for a few situations, will pertain to the
new entity that is being created. So my question is, all of the na-
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tive Hawaiians that choose to participate and are eligible under the
definition that you are suggesting, and put their names on the
rolls, and vote in accordance with what the bill provides in setting
up the interim council, and deciding who their officers are going to
be, and constructing the constitution, and all the rest, will the non-
residents of the Hawaiian Homes Commission lands who live out-
side in the community in private residences who meet the quali-
fications of a native Hawailian be governed by the tribal law doc-
trine that has been collected as a result of many, many years of
litigation? Because you went through a list indicating child custody
issues, and property issues, and all those things having to do with
civil law, will be governed by the new entity’s creation of law, and
that is supreme over any State laws, or, in fact, even the Constitu-
tion of the United States. So, could I get clarification about those
not living on home lands? As most of the decisions I've read in the
Indian cases, such as the Martinez-Santa Clara case, they talk
about reservation Indians, as against non-reservation. So I wanted
to know what is the Department’s best thinking about the con-
sequences of voting, becoming a member, participating in the gov-
erning process, with reference to then being covered by sovereign
tribal law which contravenes State law with reference to sexual
equality, custody, child custody, all the domestic relations cases,
and particularly the one that we all cite, the Martinez case. Thank
you.

Mr. ANDERSON. I think the shortest answer is that, if those mem-
bers who reside off the homelands choose to voluntarily affiliate
with the tribal government, or with the reorganized government,
that yes, they would be subject to its authorities. They would be
entitled to vote for the officers and governing councils who would
set the laws. Now, the powers of native American governments out-
side of their land base, reservations in the lower 48 States, are
quite limited in comparison to say the Navajo Nations’ power to ex-
ercise rules and regulations over members who reside on tribally
owned lands. I think the most recent example we have of this is
up in Alaska. It’s an analogous situation where the Federal Gov-
ernment argued, and the Alaska State Supreme Court agreed, that
native American tribes in Alaska that did not have reservations
have concurrent authority over domestic relations matters. That
tribal members who choose to use their tribal court for adoptions
could use those forums and the State Supreme Court agreed with
us that State courts should recognize those tribal court decrees if
they were satisfied that due process was satisfied. When you’re out-
side of a reservation or tribal land context the powers are more
limited, but the power to set membership in other solely internal
authorities would be established by the Government and would be
binding on those whe voluntarily affiliate with them. Although I
note that the bill has ample provisions for ensuring that civil rights
of members of the governing body are protected and makes the pro-
visions of the Indian Civil Rights Act directly applicable and seems
to infer that it must be part of the actual tribal constitution.

Ms. AcTtucA. If I may, Representative Mink, I think in reference
to the eligibility, the bill does not require that a native Hawaiian
reside on trust lands or in the State of Hawaii, but must be eligible
to hold those lands. And it is important to note that this is, again,
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an interim definition that can be changed once the governing body
selects an interim governing council.

Mrs. MiNK. 'm not questioning that definition of eligibility. I'm
trying to ascertain what the consequences are of becoming eligible
for membership, deciding to participate and signing on the rolls,
but not living on Hawaiian homestead lands at all or not wanting
to, not having filed to get any ownership rights with respect to Ha-
waiian homes lands and you are resident outside the community
but you have fully participated. You have signed the rolls, you vote,
you help to elect, you ratify the constitution. Are you then subject
to the laws that are drafted by that governing body with respect
to civil actions, with respect to domestic law, childcare, adoptions,
all the things that 1 have read about that the sovereign nation of
an Indian tribe is superior to the State law in whose State bound-
aries they happen to exist? And that was a concern that some peo-
ple have raised with me. They would like to participate, they would
like to be on the rolls regardiess of whether they would be eligible
in the first instance or the later instance. The big question is, do
they then become subject to those laws which they helped to create
by participating? And if they, in some way, are different than the
laws that govern the non-Hawaiians in the community how would
that be adjusted? Which law would prevail? By virtue of being a
member on the rolls, would that subject you to the tribal law as
distinguished from State law? That was my question.

Mr. ANDERSON. If I could just reiterate, I think there are very
limited circumstances in which the native governing body’s laws
would supercede State law absent some agreement that particular
land should be treated like a reservation which we are a long way
from talking about here. We're talking about membership in the
governing body. So I think people who are concerned about that
should be aware that these notions of tribal sovereignty over mem-
bers and territory that the tribe actually controls, and we're not
talking about territory here, in large part, and the question that
you've raised.

Senator INOUYE. Would you yield for clarification?

Mrs. MINK. Oh yes, I'll yield.

Senator INOUYE. At this stage, the stage that is set forth in this
bill in which you have recommended the definition of citizenship,
if I who qualify to live on homestead land should decide to partici-
pate, I can do so with the knowledge that, at this moment, while
participating, a sovereign entity has yet to be formed. Isn’t that
correct?

Mr. ANDERSON, That’s true.

Sg}nator INOUYE. A constitution has to be adopted, isn’t that cor-
rect?

Mr. ANDERSON. That’s absolutely right.

Senator INOUYE. And the officers have to be elected before any
obligation or responsibility of citizenship would become a part of
my life, is that correct?

Mr. ANDERSON. That's true.

Senator INOUYE. Therefore, the question of Representative Mink
would become relevant after the sovereign entity has been formed.
Is that correct?

Mr. ANDERSON. That’s true.
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Senator INOUYE. At that stage it would be within the power as
set forth in the constitution developed by Native Hawaiians to set
up these rules and regulations. Is that correct?

Mr. ANDERSON. That’s how the bill operates, yes.

Senator INOUYE. Now at that stage would those provisions in the
constitution be subjected to scrutiny by the Secretary,

Mr. ANDERSON. The bill provides, like other existing laws, that
the Secretary can only approve the constitution if he finds that it
is consistent with Federal law. And that would include the Indian
Civil Rights Act and other Federal statutes that apply across the
board to Native American tribes. So the Secretary would have to
approve it and look to make sure that rights were protected.

Senator INOUYE. Thank you.

Mrs. MINK. Thank you, and I would like to ask for consent that
I be allowed to submit further questions to the witnesses.

Senator INOUYE. Without objection.

Ms. MiNK. Thank you.

Senator INOUYE. Now, it is my pleasure to call upon the Delegate
from American Samoa, Chief Faleomavaega.

Mr. FALEOMAVAEGA. Thank you very much Mr. Chairman. I am
sure that every member of the hearing can feel the sense of utter
frustration and the problems affecting the native Hawaiian commu-
nity as has been demonstrated by some of our visitors here this
morning. Certainly, we sincerely hope that we continue the process
and allow every member of our Hawaiian community to be heard.
Whatever might be the position that they take. Mr. Anderson, 1
was reading your statement and listening to some of the things
that you mentioned and in my limited knowledge of Constitutional
law there seem to be two basic provisions of the Federal Constitu-
tion that directly address this issue of dealing with Native Hawai-
ians. Under article 1, section 8, where the Congress is specifically
and expressly given the power to deal directly with Indian tribes.
Am I to understand that this is one of the fundamental tenets of
the proposed bill? To elevate or to give full consideration to native
Hawaiians to be treated on equal par or status with those of native
American tribes? Is this one of the efforts of this proposed legisla-
tion, to achieve that goal not only by way of national policy, but
to be in conformance with that provision of the Federal Constitu-
tion.

Mr. ANDERSON. That’s correct. The bill would express Congress’
intent to use that Constitutional authority to deal with native Ha-
waiians in that fashion, as sovereigns.

Mr. FALEOMAVAEGA. Has a similar effort also been made for
Alaska Natives, because they are not mentioned in the Constitu-
tion?

Mr. ANDERSON. That'’s exactly right and I practiced law in Alas-
ka for a long time and heard very similar debates to what we are
hearing today. That Alaska Natives are not Indians. But the fact
is that the power under the Constitution has been interpreted to
apply to indigenous peoples within the United States, which would
include native Hawaiians and Alaska Natives.

i Mr. ‘I:ALEOMAVAEGA. Are you an Alaska Native yourself Mr. An-
erson?
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l\gr. ANDERSON. No; I'm a member of the Minnesota Chippewa
Tribe.

Mr. FALEOMAVAEGA. Oh, okay. Mr. Anderson. Part of this frus-
tration from our native Hawailan community, looking also at the
history on how the Federal Government has treated native Amer-
ican Indians, has been a record of tremendous shame and the re-
luctance to see that, by example, from our own nation as a matter
of history the first policy of the U.S. Government was to kill the
Indians. In fact, a famous general even made this platitude by say-
ing; “The only good Indian was a dead Indian.” Then the next pol-
icy was to assimilate the Indians. Make them all blue-eyed Ameri-
cans, be part of the American dream, make them lose their identity
as native Americans. Then the next policy was to terminate the
recognition of these Indian tribes. That policy instilled a lot of pain
and suffering, as I know and you know. So now the policies recog-
nize some 550 known Indian tribes that make up the native Amer-
ican community throughout the country. I want to ask your assess-
ment, if this proposed legislation hopes to alleviate so many of
these historical, shameful, acts that have been taken upon your
people, the native American community throughout our Nation?
Amf I just wanted to request your sense of what the Hawaii delega-
tion, is sincerely trying to resolve for the native Hawaiian commu-
nity. That they do not get caught into some of these things that I
have just described to you.

Mr. ANDERSON. I think that, as a matter of policy, what the dele-
gation has proposed here is extremely positive. None of us sitting
up here defend in any way, shape, or form, the termination policy,
the genocide policies that were in vogue in the 19th century for a
time, or the assimilation policy, but we support the policy of self-
determination within the Federal framework. That's what this leg-
islation does and we think it’s a step in the right direction. And,
that it is much preferable to doing nothing which could result in
harmful court decisions dealing with existing laws that benefit na-
tive Hawaiians.

Mr. FALEOMAVAEGA. The Rice v. Cayetano case was very inform-
ative given the fact that by the stroke of a pen all that the people
of Hawaii through a State constitution and every effort to recognize
the special needs of the native Hawaiian community by establish-
ing OHA, by the stroke of the pen the Supreme Court says thzt
there are some problems that we have here. Do you anticipate that
we are going to have some more “Rices” here in this situation deal-
ing with the native Hawaiian community if we should implement
this procedure and the proposed legislation?

Mr. ANDERSON. I guess I can’t predict the future, but I would
guess that there are always individuals who choose to challenge
the ability of the Federal Government to deal with native Ameri-
cans on a government-to-government basis, and that may happen.
The advice that we're trying to provide in comments, especially the
Justice Department, are to try to assist in making sure that the
bills, if they pass, become as defensible as possible, as a matter of
Constitutional law.

Mr. FALEOMAVAEGA. We are aware of the fact that the Navajo
Nation has probably the greatest number of the members of that
nation with 250 thousand people. What is the approximate land
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area ot:7 the Navajo Nation in the United States? Could you just
wing it?

Mr. ANDERSON. The Navajo Nation is, when I look at it, is just
about the top of one-fourth of Arizona, which has got to be in the
neighborhood of at least 1 million acres.

Mr. FALEOMAVAEGA. They have their own constitution?

Mr. ANDERSON. No; they don’t have a constitution. They operate
pursuant to basically Navajo common law.

Mr. FALEOMAVAEGA. And this has worked very well for the Nav-
ajo Nation and the State of Arizona.

Mr. ANDERSON. They have had their ups and downs, but they ne-
gotiate and work things out on a government-to-government basis.
Mr. FALEOMAVAEGA. As well as with the Federal Government?

Mr. ANDERSON. As well as with the Federal Government.

Mr. FALEOMAVAEGA. Let's say for starters the Island of
Kahoolawe is conveyed to the native Hawaiians for settlement, and
for use, and for development. Is that a possibility?

Mr. ANDERSON. I think that any land transfers issues are pos-
sible depending upon agreement among the parties who have inter-
ests in those sorts of transactions, which 1 assume would be the
Congressional delegation, the State, and native Hawaiians.

Mr. FALEOMAVAEGA. Mr. Chairman I know I've gone over my 5-
minute time so I'll wait for the second round, thank you. Thank
you Mr. Anderson.

Senator INOUYE. Thank you very much. If I may go back to the
matter of ‘the definition of native Hawalian. Ms. Agtuca, why is
your definition preferable to the one contained in the bill that
would require documentation of lineal descendancy to the native
people who resided in Hawaii on or before January 1, 1893?

Ms. AGTUCA. 1 think, first, Senator what the definition provided
under the HHCA is that it would be those eligible or that hold land
who are at least one-fiftieth part blood of the races that inhabited
the islands at the time of contact, 1778. Now that definition specifi-
cally is part of a Federal act enacted by Congress utilizing its In-
dian affairs power. Those three things together assure that the
statute that is enacted as part of these bills recognize a Federal
law process. And I think that it is very important that we under-
stand that that would be an interim definition. But, one, it recog-
nizes that there is a Federal law process that Congress has already
used in recognizing the right of Native Hawaiian people to their
specific homelands and to a traditional way of life. That was the
purpose of the enactment of the Hawaiian Homes Commission Act.
That recognition and prior Federal law process is a statement from
that point in history until today that Native Hawaiian people have
that right to self-governance. I think if the Hawaiian governing
body, in its selection of an interim Hawaiian governing council,
chooses to change that definition that’s fine. But what we are say-
ing, and what the Department of Justice is saying, is that for this
interim period we need a definition that was defined by Congress
within the Federal law process. In addition to that, what it also
does is recognize that there is a specific population that Congress
recognizes that has the right to continue its land-base link to the
original inhabitors of the Hawaiian Islands. And that land-base
link is a very, very important factor in recognizing the right of Na-
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tive Hawaiians to self-governance. It was a statement by Congress
in 1921 and that statement continues today. There is no other pop-
ulation that is recognized as having the right to hold land and
maintaining the land-base link to a traditional way of life.

Senator INOUYE. What you are saying is that this definition was
adopted by Congress, one. Two, it has withstood all Constitutional
tests as of this moment, and that third, this definition will only be
an interim definition,

Ms. AGgTucA. That's correct.

Senator INOUYE. Miss Agtuca, is there any provision in this
measure that would make a Native Hawaiian an Indian or an orga-
nization of Native Hawaiians an Indian tribe?

Ms. AgTuca. The answer to that question is very important be-
cause I understand the difficulty here. The point that I would like
to make is that at the point of contact of Europeans with American
Indians they viewed American Indians as any distinct community
that had its own specific traditions, cultures, and economy. And
thzli)t specific definition was termed “American Indians” or “Indian
tribe.”

However, the reference is really to native indigenous populations.
So, just as the American Indian tribes that are federally recognized
occupying the lower 48 are distinct from the Alaska Native villages
that are federally recogrized, however both are indigenous people;
native Hawaiian people have a very distinct history, culture, lan-
guage and that distinction places them in the category as an indig-
enous people of the United States. That does not per se make them
an American Indian tribe. The context is very important, because
indigenous peoples of the United States have specific rights and re-
sponsibilities. In addition to that, the Federal Government has a
specific trust relationship so I think the answer to the question is
native Hawaiians are an indigenous population of the State of Ha-
waii, just as the Alaska Native villages are an indigenous popu-
lation of the State of Alaska, and as the American Indian tribes are
an indigenous population of the lower 48. Alaska Natives also do
not prefer to be called American Indians. They are Alaska Native
villages. But in the context of the period in which Europeans came
to the United States, they saw all the populations as Indians be-
cause they thought they were in India. So in answer, it creates
their special status as a potentially federally recognized tribe. It
does not make them specifically American Indians.

MALE VoIce [Off microphone.] May I ask a question, a family
question?

Senator INOUYE. I will ask it for you, what is the question?

Mr. KALEIKINI [Off microphone.] My name is Arthur Keawe
Kaleikini. We as Kanaka Maoli Hawaii under the constitution
which my grandfather and that constitution exists today. How dare
you make us to the tribes of Indian tribes. When the Europeans
came here they looked at us because of our people being naked up
here and not below the loins. Again, you have not researched the
definition of the Kanaka Maoli Hawaii. Senator, I would like for
you to input into your records that we are the indigenous people
of Hawaii. We should be known as Kanaka Maoli Hawaii, not Ha-
waiian. There are many people who are born and raised here who
call themselves Hawaiian.
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Senator INOUYE. That is what she said. That you are not Indians.

Mr. KALEIKINI [Off microphone.] I prefer on the record of the
U.S. Congress to put in writing the definition of Kanaka Maoli into
the record and if you cannot pronounce it, I say to you, learn it.
Thank you Senator.

Mr. ABERCROMBIE. So it is clear to everyone that we can proceed
on a basis toward resolution. These definitions will be taken up by
the native Hawaiian governing body to be determined subsequent
to the interim definition that is being used so we have a legal foun-
dation to be able to proceed. My friends, if we can't do this you will
be left in chaos and the reason for the bill is to deal with the Fed-
eral side. If you don’t recognize the Federal side than you have no
business here. All we have available to us and as cochair of the
hearings, what 'm trying to establish is that we have a process.
If you do not recognize it then I don’t think it is fair to others who
understand that the only thing we have available to us elected
under the Federal system is to try to proceed in an orderly way to
establish for indigenous, aboriginal people their rights and their ca-
pacities to exercise judgment on their behalf.

We are trying to aid and assist that process and so the question
that was raised about definitions will be taken up in good time. It
will not be unrecognized, it will not be left out of the process. We
are merely trying to establish, through this bill, a foundation to be
able to come to those conclusions that have just been enunciated.

Senator INQUYE. If I may, as chairman of this meeting. This is
the first step, the interim step. If we are successful in passing this
measure and then the Kanaka Maoli form a governing entity at
that stage when you adopt your governing documents, or constitu-
tion if you wish to call yourself Kanaka Maoli that is your right.
We do not want to tell you what you should decide. At the stage
when you form a sovereign entity you can decide on your title.

May I continue with my questioning?

Ms. Agtuca, there is a section in the measure that speaks of a
charter of incorporation. Upon petition of the native Hawaiian gov-
erning body, the Secretary may issue a charter of incorporation to
the native Hawaiian governing body. Upon the issuance of such
charter of incorporation the native Hawaiian governing body shall
have the same status under Federal law when acting in its cor-
porate capacity as the status of Indian Tribes. That may have
caused the confusion here. .

Ms. AGTUCA. Senator, I believe that this section is a recognition
of the rights of the native Hawaiian governing body. So the issue
here that is fundamental and critical is that the interim native Ha-
waiian governing body and council will determine its course into
the future. So this point provides an open door in terms of the
rights of the native Hawaiian governing body.

Senator INOUYE. No; is it not correct that this section, the incor-
poration authority, would provide the governing body certain tax
exemptions when the governing body is acting in its corporate ca-
pacity? Is that correct?

Ms. AgTUucA. That'’s correct. ’

Senator INOUYE. And that being the case, can that be done with-
out using the word “Indian” when the governing body is acting in
its corporate capacity in the same way that other native Americans
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that have been issued a charter of incorporation under the author-
ity of section 17 of the Indian Reorganization Act.

Ms. AGTUCA. Yes Senator; this could be amended.

Senator INOUYE. Then we can take out the word “Indian” so no
one would be confused.

Ms. AGTUCA. Yes.

Senator INOUYE. Thank you very much.

Now may I call upon our cochairman.

Mr. ARERCROMBIE. I'll submit questions.

Mr. FALEOMAVAEGA. 'm going to submit questions too.

Senator INOUYE. Its been a long morning, but we thank you Mr.
Anderson and Ms. Agtuca.

Ms. AgrUcA. Thank you Senators.

Mr. ANDERSON. Thank you.

Senator INOUYE. And now may I call upon the first panel of wit-
nesses. Robin Danner of Anahola, HIi; Tom Contrades of Kapaa,
HI; Sondra Grace of Anahola, HI; Michael Grace of Anahola, HI;
and Mr. Kekane Pa of Lihue.

We have noted that Ms. Danner and Mr. Pa have indicated their
presence here. May I first recognize Robin Danner.

STATEMENT OF ROBIN J. PUANANI DANNER

Ms. RoOBIN DANNER. Aloha, thank you for this opportunity to
present testimony on legislation introduced to establish a new level
of United States policy toward the aboriginal people of Hawaii. I
am Native Hawaiian born on Kauai and currently living on Hawai-
ian Homelands for the last 2 years. I have spent 35 years on the
ancestral lands of the proud Inupiat Eskimos of Alaska, and the
reservations of the Navajo, Hopi, and Apache people. I know well
the meaning of Federal recognition to an aboriginal people, both
the advantages and disadvantages. I have lived it on a daily basis,
worked within the parameters, which include some limitations, and
likewise reap tremendous opportunities.

Perfect sovereignty does not exist on Earth, only in the heavens,
but perfect sovereignty is the goal, the benchmark of people every-
where, to seek the highest and best form of governance for the bet-
terment of all. Hawaiians are no different. We will undoubtedly
continue to seek, and should seek to perfect our sovereignty, to
achieve and exercise its highest form. With this in mind [ view the
exercise of sovereignty and the goal of perfecting it for the Hawai-
ian people as a journey; as an achievement to be embraced in de-
grees. Your legislation directs the United States internally, to rec-
ognize a greater degree of our sovereignty, and in doing so, we will
have traveled a little bit farther in our journey. I can support the
legislation because it is not a treaty, it is not a contract with the
Hawaiian people that requires us to give up any claims, any rights
to lands, or to give up any work toward total and complete autono-
mous sovereignty. I can support it because it is not a mandate on
me, or any other Hawaiian. It is a mandate on yourselves, on every
Federal official, on every Federal agency, every corner and crevice
of the Government of the United States. Your legislation tells all
of these entities and every State and county government in Amer-
ica that Hawaiians are not to be viewed as minority citizens who
immigrated to this land. Your legislation recognizes another
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sphere, that Hawaiians have the right beyond citizenship in Amer-
i?" we have the right of citizenship to our own government by our
choice.

This mandate, this legislation you have introduced, will provide
protection of assets that belong to us. A simple sentence really, but
the impact looming is so large and so great. Without this mandate
for yourselves, for the U.S. Government to guide itself, Hawaiians
stand to lose not millions, but billions of dollars and the land that
we have held on to for more than 70 years. The impact of such a
loss is almost inconceivable.

This mandate for the U.S. Government will slow the assault on
our people, represented in statistics of homelessness, life threaten-
ing health conditions, incarceration and so much more. No, it does
not solve these challenges, but it moves us in our journey and our
fight for the right to solve these issues ourselves, the exercise of
sovereignty.

Much has been said over the many months, and even in this
hearing today, about whether this bill attempts to turn me, a Ha-
waiian, into an Indian or an Eskimo. Neither this bill, nor any bill
can accomplish this. The Indian people, the Alaska Natives, are as
proud of their heritage as I am and will defend their rights to self-
determination until their last breath is taken. They have settled for
nothing, they continue to march enward and to embrace every de-
gree of sovereignty possible. My words need not convince anyone,
over 500 years of fact, of history, the blood of their warriors, the
blood of their women and children, the tears of their grandmothers
are proof of their noble and successful stands. They will continue
to rise up, to live through, and to fight for every degree of self-de-
termination. And they have used every victory won to prepare for
the next battle, to regain setbacks along their journey. Your legisla-
tion represents a victory for the day-to-day issues that face our peo-
ple. And if passed by the Congress, we will stand upon it to fight
the next day.

This bill does not represent the end all, be all of Hawaiian self-
determination. Just as domestic sovereign recognition of the Indian
nations has not been the end for their people. This bill represents
a bright beginning from which we will build upon to begin the most
important step for any self-governing group of people, control of our
own destiny.

Senators and Representatives, I would like to close by saying 1
know this legislation is not the end, it is the beginning. You know
that more will need to follow; that there are many more degrees
of sovereignty to be won on the battlefield of the U.S. Congress.
Specifically, to begin the dialog of land transfers to the Hawaiian
nation. I appreciate each of you for taking up the cause. Not for
giving me sovereignty, it is not yours to give. But for pursuing a
United States law that requires my existent sovereignty, my status
as a citizen of my own native government to be recognized by every
government in America.

And finally, I would like to thank you for respecting the work of
Hawaiians who continue to fight on other battlefields, in the inter-
national arena. You have respected their ongoing work and have
drafted a mandate, a bill, for the U.S. Government to follow that
does not impede those efforts.
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Mahalo.

[applause]

[Prepared statement of Robin Danner appears in appendix.]

Senator INOUYE. I thank you, Ms. Danner, for your extremely
profound statement. I hope that the Hawaiian community will take
your statement very seriously. I appreciate it very much.

Now I will call upon Mr. Pa.

STATEMENT OF KEKANE PA

Mr. PA. Thank you Mr. Inouye, aloha people from the Island of
Kauai [native language] district two for the lawful Hawaiian gov-
ernment that came out of exile March 13, 1999, mahalo.

Attention joint hearings of Indian Affairs and House Committee
on Resources. Greetings, my name is KeKane Pa. I'm a descendant
of Keheowa’ anuiiponilithoapa’ipainchohupa [the great canoe that
flows and is anointed by the rising, thrusting and landings of the
waters], which our lineage traces back to King Kalani opu’u. He
was like a judge that went from one district to the other districts
and later took the last syllable name, Pa. Kanaka maoli on his na-
tio?sal land, the only humans that populated these islands prior to
1778.

I'm speaking on behalf of my family from time immemorial to
present time. The Kanaka maoli are the first comers. They are the
aboriginal class of people of this national land. Birth name and
birthrights to their nation, not to America. This is foreign soil, not
American Soil. The petition of 1897 clearly states that America
cannot use the word Native Hawaiian in any form or shape. So all
of these Hawaiians that support this bill need to be informed that
they are giving up their birthrights to their national land and giv-
ing up their rights to speak or represent their nation and country.
They will be recognized as native Americans and not Native Ha-
waiians; as a second class citizen under the Federal status.

Mr. Inouye, Mr. Akaka must inform these people respectively,
the Native Hawaiian Task Force admits that the Federal Govern-
ment never had relationship with native Hawaiians, so how could
the State of Hawaii have an office such as OHA to represent the
aboriginal class of people not indigenous? This is a political attack
against the Kanaka Maoli culture and religion, and genocide. De-
liberate, methodical annihilation of a national or racial group
under the 1987 Proxmire Act, 18 USC 1091, 102 Stat. 3045. This
is a move to protect the Federal Government’s interests and con-
spirators that participated in destroying one's nation without a
treaty from the Hawalian Kingdom. This is an unlawful state that
uses America’s jurisdiction to ignore the Hawaiian Kingdom laws
and commercialize their national lands. The reinstated lawful gov-
ernment of the Hawaiian Kingdom/Kingdom of Hawaii return from
exile March 13, 1999 using the highest laws on the planet. Na
Kanaka Maoli representing all the districts described in the Hawai-
ian Kingdom laws reinstated the de jure [lawful] Hawaiian govern-
ment using universal laws, the laws of nation, natural laws and
international law. It also uses the laws of the Hawaiian Kingdom.
These individuals repatriated back to their nation. The United
States of America is aware of this government. That’s why they are
acting on the Apology bill that was recognized in 1993. They had
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7 years to work out a relationship. Now they want to do it within
4 months and ram it down our throats, Hawaiians must realize
they are falling into another trap. Senator Inouye’s trap who tock
part in creating the OHA who lost in the Supreme Court Rice v.
Cayetano, because of Ciscrimination. We never had and never will
have self-determination under the Federal status. United States of
America and the State of Hawaii is a de facto and illegal State and
government and on the Kanaka Maoli national foreign soil known
as the Nation of Hawaii.

The Federal Government is trying to have a status to protect all
of the sugar plantation companies that stole the land and made ev-
erybody believe that this is America. That they have no right to
sell our national lands without a treaty from the Hawaiian King-
dom, brothers and sisters. These are my arguments, Senator.

The U.S. Supreme Court had ruled that the “municipal laws of
one nation do not extend, in their operation, beyond its own terri-
tory.” See The Apollon, Edon. Claimant, 9 Wheat 362 (U.S. Su-
preme Court). United States Congressional acts have no effect in
the Hawaiian Islands.

Without a treaty of annexation by the Hawaiian Kingdom, the
following municipal laws enacted by the U.S. Congress have no
legal affect in the Hawaiian Islands, which is outside of the terri-
torial jurisdiction of the United States of America, namely: [A] A
joint resolution purporting to annex the Hawaiian Islands, July 7,
1898; see Joint Resolution of Annexation, U.S. Statutes at Large
30, July 7, 1898, 750- 751. [B] An act purporting to provide a gov-
ernment for the Territory of Hawaii, April 30, 1900. See Hawaii
Organic Act, U.S. Statutes at Large 31, April 30, 1900, 41-162. [C)
An act to amend an act purporting to provide a government for the
territory of Hawaii by establishing the Hawaiian Homes Commis-
sion Act, July 9, 1921. See Hawaiian Homes Commission Act, U.S.
Statute at Large 67, July 9, 1921, 108-115. [D] an act purporting
to admit the State of Hawalii into the Union, March 18, 1959 and
See Hawaii Statehood Act, U.S. Statutes at Large 73, March 18,
1959, 4-13.

Existing treaties between the Hawaiian Kingdom and the United
States are the Treaty of Friendship, Commerce and Navigation.
See Treaty of Friendship, Commerce and Navigation with the Ha-
waiian Kingdom, U.S. Statute at Large 18, December 20, 1849,
406. See Convention of Commercial Reciprocity with the Hawaiian
Kingdom, U.S. Statutes at Large 19, January 30, 1875, 625 at 69,
see Supplementary Convention to the Convention of Reciprocity
with the Hawaiian Kingdom, U.S. Statutes at Large 25, December
6, 1884, 1399.

U.S. Constitutional law treaties entered into by the United
States are the supreme law of its land. See U.S. Constitution, arti-
cle VI-2, in part, to wit:

This Constitution, and the laws of the United States which shall be made in pur-
suance thereof and all treaties made, or which shall be made under the authority
of the United States shall be the supreme law of the land.

The facts, the United States had no power, again, no power to
extraterritorial over the Hawaiian Kingdom or the Hawaiian sub-
jects. See Mankishi v. Hawaii, 190 U.S. 197 [1903]. The Supreme
Court directly addressed the effect of the Joint Resolution. The
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Court held that the Resolution did not incorporate Hawaii as an in-
tegral part of the United States. See, inter alia, Peacock and Com-
pany v. Republic of Hawaii, 12 Hawaii 26 [1899]. These are laws
people, statutes. As well as the effect rendered by the Attorney
General of the United States, see 22 AG Opinions at 151 “The Ton-
nage Tax.” Senator Foraker did in fact concede that the Joint Reso-
lution had no power to annex the people of Hawaii. See 31 Con-
gress Record at page 6585, 55th Congress 2d Session. This conclu-
sion follows logically from his admission that the laws of the
United States did not apply to Hawaii, that Congress had no power
extraterritorially ID. They do not have an 1D for this power. There-
fore, the de facto courts of the State of Hawaii’s judgment on the
Hawaiian subjects is in violation of our human rights. This is the
evidence and proof that the United States of America and the State
of Hawaii is in an act of genocide and violation of human rights
on a Hawaiian subject by the Constitution of the Hawaiian King-
dom within the treaties between the United States people, they
have a treaty on the subjects.

According to the Congressional laws, these treaties entered into
by the United States are the supreme law of the land. Therefore,
all of the United States laws enacted by Congress and imposed in
the Hawaiian Islands are inferior to the 1849 Treaty, the 1875, the
1884 Convention and cannot be legally enforced without violating
international law and comity. See U.S. Constitution, article VI-2,
in part, to wit:

Notice to this Joint Hearing of Indian Affairs and House Committee on Resources
who are government employees of the United States of American and the State of
Hawaii. Your obligation as an officer is to uphold the law and to comply with com-
pliance as an officer of the United States of America and to perform his or her duty
under 28 USC Secretary 1361.

I'm serving you notice that you will be liable to be held as con-
spirators of genocide and human violations against a foreign na-
tional or their nation.

I want to thank you for giving me my chance to come out and
share this manao. Yes, the Senator and the people up there have
the petition with my ancestors’ name on it that did not give my
rights to be a Native Hawaiian. They have that copy. They also
have a copy of the time immemorial of 1897 from my ancestors.
Okay. They also have a copy of Sanford Dole 1895 honoring people
for suppressing the rebellion against the Kanaka maoli. Thank you
very much.

One last thing before I leave please. Our obligation with these
people with the Federal Government is not to the Native Hawai-
ians is to Queen Lili’'uckalani.

[Prepared statement of Mr. Pa appears in appendix.]}

Senator INOUYE. I thank you very much Mr. Pa.

Mr. PA. Thank you Mr. Inouye.

Senator INOUYE. And now for the next panel. Jade Danner of
Anahola; Duke Sabedong of Anahola; Keohokui Kauihama of
Anahola; Kaiopua Fyfe of Lihue; and Kawika Cutcher of Anahola.

May I now recognize Jade Danner.
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STATEMENT OF JADE DANNER

Ms. JADE DANNER. Aloha Senator Inouye, Representatives Aber-
crombie and Mink. Thank you for this opportunity to testify in sup-
port with amendments of S. 2899 and its companion H.R. 4904.

1 believe firmly that, although this bill will not solve all of the
issues that confront native Hawaiians, it is a good first step. I want
to thank you for your willingness to work with us in changing the
bill prior to its introduction, and hope that you will continue to
svork with us to address concerns that have not been addressed to

ate.

I anticipate that this bill will receive some opposition from those
who either feel there is no constitutional basis for native Hawaiian
autonomy, or that this bill violates the stated desires of Queen
Lii’'uokalani for her people. Those opposed to this bill based on a
Constitutional argument do not understand the nature, purpose or
history of the United States’ recognition of its political relationship
with its indigenous peoples. The mantra “we are all Americans” re-
veals a selective view of what it means to be an American, how one
becomes an American and the necessity of choice in the matter. It
also illustrates a narrow view of the reasons people create a gov-
ernment and establish a territorial base in the first place.

The United States was founded in order to establish a territorial
base to protect and perpetuate a specific set of beliefs and a specific
way of life. Without it, the American belief in government of the
people would otherwise have been extinguished under continued
English rule. Those colonists, and every immigrant since, chose, for
themselves and their descendants, to abandon their own countries,
their original ways of life, and live by an American standard. By
example, on my German father’s side, his grandfather made the
choice to abandon Germany and become part of another people. He
left knowing that the German culture and people would continue
to thrive in Germany. Not even being defeated in both World Wars
has threatened the German way of life or their ability to choose
their own political structures. No choice to leave our homeland was
made by any of my Native Hawaiian mother’s ancestors. We suf-
fered no defeat in war, and yet our way of life is threatened.

The theory of democracy requires a government to have the con-
sent of those governed. Yet there has been no affirmative state-
ment by the Native Hawaiians to freely consent to the United
States’ rule. We have not chosen to abandon our original ways of
life in our own homeland. America chose to impose its way of life
upon us. At best, the plight of the indigenous peoples of the United
States can be described as making the most out of bad situations.
As Hawaiians, the continuation of our way of life, our language,
our beliefs, our knowledge of the environment, all of that is contin-
gent on our ability to make the decisions that impact us the most.

This bill does not create special racial rights, it acknowledges the
rights of Hawait’s original people to choose. The United States pol-
icy on self-governance affords indigenous peoples some aspects of
the choice that was afforded to all immigrants when they came to
America, to live as a native in your own homeland or to live as an
American in America. The challenge for native Americans, native
Hawaiians, Alaska Natives, of course, is to walk in both worlds be-
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cause both worlds exist in the same territorial bounds. America sits
on our homelands.

Eventually, the United States learned that the indigenous peo-
ples are not a threat to its democratic society. It was a lesson many
indigenous peoples paid for with the loss of language, cultural and
religious practices, ancestral and sacred lands, and unfortunately,
in some instances, their very existence as a people. America
learned that we are one of its best features because we are a con-
stant reminder of its founding principles; that justice, diversity and
freedom of choice is good for a government “of the people.”

Denying the injustice against Native Hawaiians and our rights
is to condone it, to support it, and to bankrupt our democratic soci-
ety with it. This bill cannot undo the harm, but it is the first step
in a long process of returning my people to self-sufficiency and self-
governance. It can begin by providing a space where Hawaiian val-
ues and ways of life are not in direct and perpetual conflict with
the ability to house, clothe, feed and protect our children. It is the
first step to being able to truly proteet our sacred sites, kupuna ‘iwi
and our fragile ecosystem while developing economic opportunities
and moving toward a better and more just Hawaii in the new cen-
tury.

As other States have realized, greater autonomy and control for
Native peoples results in better conditions for all, statewide. I
know that in the coming years the State of Hawaii will realize the
myriad of benefits of working in partnership with the native Ha-
waiian government in solving the challenges that face us all.

For many natives opposing this bill, independence is the only
way to remain loyal to the memory of Queen Lili'uckalani and
avoid further disappointment by the United States. The hearts of
our people still belong to her. The pain of the overthrow is alive
today. It is the pain of the betrayal of our Queen’s faith in, and re-
liance on, the United States to uphold its treaties of friendship. It
is at the root of our distrust of the United States and its policies.
And, although I feel the same hurt, I still support this bill.
Lili'uokalani yielded her throne in protest because she believed
more firmly in something else, the continued life of our people. She
believed our existence on this planet was more importar:t than any
principle of law or existence of sovereign government. She decided
noth to wage war to save our lives, and on that decision she was
right.

Now our people are among the worst in every kind of statistic
from poor health, to homelessness, to poverty and incarceration.
Our way of life is in danger of being lost and our people are suffer-
ing because policies and decisions that impact us most are made
by people who do not represent us, and are not accountable to us.

We need an enforceable measure of autonomy and control in our
future as a people if we are going to be able to coutinue to exist
as a people. I ask that you pass this bill with the amendments I
have outlined in my written testimony.

Thank you for this opportunity to testify before you today. I real-
ly believe this legislation is the first step to rectifying the injustices
of the past and providing an opportunity for the Native Hawaiian
people to secure better futures for our children. Thank you.

[Prepared statement of Jade Danner appears in appendix.]





























































































































































































































































































































































































