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NATIVE AMERICAN GRAVES PROTECTION
AND REPATRIATION ACT

TUESDAY, APRIL 20, 1999

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 9:40 a.m., in room
301, Senate Russell Building, Hon. Daniel K. Inouye (vice chair-
man of the committee) presiding.

Present: Senator Inouye.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAIIL, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. Good morning and welcome to this oversight
hearing of the Committee on Indian Affairs on the implementation
of the Native American Graves Protection and Repatriation Act.

The act has its origins in a legislative proposal that was intro-
duced in 1986 and again in 1987 by Senator j)ohn Melcher of Mon-
tana.

In February 1987, this committee held a hearing on that meas-
ure, and it was then that we learned that the Smithsonian Institu-
tion had in its possession approximately 14,500 human remains of
American Indians, Alaska Natives, and Native Hawaiians. We also
learned at that time that other museums and scientific institutions
were also in possession of thousands of Native American human re-
mains, associated funerary objects, sacred items, and objects of cul-
tural patrimony.

Although the evidence presented to the committee was compel-
ling and provided ample justification for the need to enact legisla-
tion, the American Association of Museums called upon the com-
mittee to forbear from acting so that a process of dialog could be
initiated between members of the museum and scientific institution
communities, and representatives of Indian country.

That national dialog did proceed, and while it did not yield pro-
posed legislation, as some of the participants had anticipated, the
parties gild reach agreement on a guiding set of principles. It was
those principles that served as the foundation for the act which we
consider today.

Along the way there were many interesting discussions, includ-
ing a struggle on the part of museums and scientific institutions
to understand what might be included in the scope of what is
viewed as sacred by Native religious and cultural leaders as well
as tribal citizens. The concern expressed at that time was that if
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Native people were allowed to determine what was sacred, they
might deem everything as sacred.

believe the first remains to be repatriated under the authority
of the repatriation provisions of this act were some 200 Native Ha-
waiian human remains from the Smithsonian Institution. We are
advised that since 1992, 400 notices of an intent to repatriate have
been published in the Federal Register, covering approximately
300,000 funerary objects, 300 to 400 sacred objects, and 100 to 200
objects of cultural patrimony. In addition, out of the approximately
200,0?10 Native American human remains, 14,000 have been repa-
triated.

It would appear that the act, on the whole, is working. But we
also know that there have been challenges encountered in the im-
plementation of the act, and we are here this morning to develop
a better understanding of those challenges so that we may deter-
mine whether there is a need for adjustments in the manner in
which the law is being administered, or whether the may require
amendment.

[Public Law 101-601 follows:]
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PUBLIC LAW 101-601—NOV. 16, 1990

NATIVE AMERICAN GRAVES
PROTECTION AND REPATRIATION
ACT
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25 USC 3001.

P(;xblicclgaw 101-601
101st Congress
. An Act

To provide for the protection of Native American graves, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Native American Graves Protection
and Repatriation Act”.

SEC. 2. DEFINITIONS.

For purposes of this Act, the term—

(1) “burial site” means any natural or prepared physical
location, whether originally below, on, or above the surface of
the earth into which as a part of the death rite or ceremony of a
culture, 1nd1v1dua1 human remains are deposited.

(2) “cultural affiliation” means that there is a relationship of
shared group identity which can be reasonably traced histori-
cally or prehistorically between a present day Indian tribe or
Native Hawaiian orgamzatlon and an identifiable earlier group.

(3) “cultural items” means human remains and—

(A) “associated funerary objects” which shall mean ob-
jects that, as a part of the death rite or ceremony of a
culture, are reasonably believed to have been placed with
individual human remains either at the time of death or
later, and both the human remains and associated funerary
objects are presently in the possession or control of a Fed-
eral agency or museum, except that other items exclusively
made for burial purposes or to contain human remains
shall be considered as associated funerary objects.

(B) “unassociated funerary objects” which shall mean
objects that, as a part of the death rite or ceremony of a
culture, are reasonably believed to have been placed with
individual human remains either at the time of death or
later, where the remains are not in the possession or con-
trol of the Federal agency or museum and the objects can
be identified by a preponderance of the evidence as related
to specific individuals or families or to known human re-
mains or, by a preponderance of the evidence, as having
been removed from a specific burial site of an individual
cultura.lly affiliated with a particular Indian tribe,

(C) “sacred objects”” which shall mean specific ceremonial
objects which are needed by traditional Native American
religious leaders for the practice of traditional Native
American religions by thelr present day adherents, and

(D) “cultural patrimony’” which shall mean an object
having ongoing historical, traditional, or cultural impor-
tance central to the Native American group or culture
itself, rather than property owned by an individual Native
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American, and which, therefore, cannot be alienated,
appropriated, or eonveyed by any individual regardless of
whether or not the individual is a member of the Indian
tribe or Native Hawaiian organization and such object shall
have been considered inalienable by such Native American

up at the time the object was separated from such group.

(4) “Federal agency” means any department, agency, or
instrumentality of the United States Such term does not
include the Smithsonian Institution.

(5) “Federal lands” means any land other than tribal lands
which are controlled or owned by the United States, including
lands selected by but not yet conveyed to Alaska Native Cor-
porations and groups organized pursuant to the Alaska Native

Claims Settlement Act of 1971.

(6) “Hui Malama I Na Kupuna O Hawai'i Nei” means the
non rofit, Native Hawaiian organization incorporated under

ws of the State of Hawaii by that name on April 17, 1989,

for the purpose of providing guidance and expertise in decisions

dealing with Native Hawaiian cultural issues, particularly
burial issues.

(7) “Indian tribe” means any tribe, band, nation, or other

up or community of Indlam mcludmg any Alaska
Natlve (as defined in, or established pursuant to, the
Alaska Natwe Claims Settlement Act), which is recognized
eligible for the special p and services provided
United States to Indlans use of their status as

(8) “museum” means any institution or State or local gavern-
ment agency (including any institution of higher I ) that
receives Federal funds and has n of, or control over,
Native American cultural items. term does not include the
Smithsonian Institution or any other Foderal agency.

(9) “Native American” means of, or relating to, a_tribe,

people, or culture that is mdxgenous to the United States.
d.‘.‘c.‘?’ dant f the sboriginal peopte wha, prior to 178, occupied
ndant e people who, prior to occu
exemnedmmagntymtheamthn t now constitutes the
State of Hawaii.

}%ll)a “Native Hawaiian organization” means any organization
which—

i (A) serves and represents the interests of Native Hawai-

(B)hasuapnmnryandmtedwrpoaethepmvmonof
aervwestoNatlveHawmmns,and
(C) has expertise in Native Hawaiian Affairs, and
shall include the Office of Hawaiian Affairs and Hui Malama I
Na KuyunaOHawm;Nex
(12) “Office of Hawaiian Affairs” means the Office of Ha-
H.wumn Affairs estabhshed by the constitution of the State of

(18) “right of possession’” means possession obtained with the
voluntary consent of an individual or group that had authority
of alienation. The original acquisition of a Native American
unassociated funera.g object, sacred object or object of cultural
patrimony from an Indian tribe or Native Hawaiian organiza-
tion with the voluntary consent of an individual or group with
authority to alienate such object is deemed to give right of
possession of that object, unless the phrase so defined would, as
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applied in section 7(c), result in a Fifth Amendment taking by
the United States as determined by the United States Claims
Court pursuant to 28 U.S.C. 1491 in which event the “right of
possession” shall be as provided under otherwise applicable
property law. The original acquisition of Native American
human remains and associated funerary objects which were
excavated, exhumed, or otherwise obtained with full knowledge
and consent of the next of kin or the official governing body of
the appropriate culturally affiliated Indian tribe or Native
Hawalian organization is deemed to give right of possession to
those remains.
(14) “Secretary” means the Secretary of the Interior.
(15) “tribal land” means—
(A) all lands within the exterior boundaries of any Indian
reservation;
(B) all dependent Indian communities;
(C) any lands administered for the benefit of Native
Hawaiians pursuant to the Hawaiian Homes Commission
Act, 1920, and section 4 of Public Law 86-3.

25 USC 3002. SEC. 3. OWNERSHIP.

(a) NaTIvE AMERICAN HUMAN REMAINS AND OBJECTS.—The owner-

ship or control of Native American cultural items which are exca-
vated or discovered on Federal or tribal lands after the date of
fngn)fnt of this Act shall be (with priority given in the order
isf

Claims.

(1) in the case of Native American human remains and
associated funerary objects, in the lineal descendants of the
Native American; or

(2) in any case in which such lineal descendants cannot be
ascertained, and in the case of unassociated funerary objects,
sacred objects, and objects of cultural patrimony—

(A) in the Indian tribe or Native Hawaiian organization
on whose tribal land such objects or remains were
discovered;

(B) in the Indian tribe or Native Hawaiian organization
which has the closest cultural affiliation with such remains
or objects and which, upon notice, states a claim for such
remains or objects; or

(C) if the cultural affiliation of the objects cannot be
reasonably ascertained and if the objects were discovered
on Federal land that is recognized by a final judgment of
the Indian Claims Commission or the United States Court
of Claims as the aboriginal land of some Indian tribe—

(1) in the Indian tribe that is recognized as aborigi-
nally occupying the area in which the objects were
discovered, if upon notice, such tribe states a claim for
such remains or objects, or

(2) if it can be shown by a preponderance of the
evidence that a different tribe has a stronger cultural
relationship with the remains or objects than the tribe
or organization specified in paragraph (1), in the Indian
tribe that has the strongest demonstrated relationship,
if upon notice, such tribe states a claim for such re-
mains or objects.

(b) UNcrLaiMeED NATIVE AMERICAN HUMAN REMAINS AND OB-

Regulations. JECTs.—Native American cultural items not claimed under subsec-
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tion (a) shall be disposed of in accordance with regulations
promuigated by the Secretary in consultation with the review
committee established under section 8, Native American groups,
representatives of museums and the sclentxﬁc community.

(c) INTENTIONAL EXCAVATION AND REMOVAL OF NATIVE AMERICAN
HumAaN REMAINS AND OBJECTS.—The intentional removal from or
excavation of Native American cultural items from Federal or tribal
lands for purposes of discovery;-study, or removal of such items is
permitted only if—

(1) such items are excavated or removed pursuant to a permit
issued under section 4 of the Archaeological Resources Protec-
tion Act of 1979 (93 Stat. 721; 16 U.S.C. 470aa et seq.) which
shall be consistent with this Act;

(2) such items are excavated or removed after consultation
with or, in the case of tribal lands, consent of the appropriate (if
any) Indian tribe or Native Hawaiian organization;

(3) the ownership and right of control of the disposition of
such items shall be as provided in subsections (a) and (b); and

h(4) proof of consultation or consent under paragraph (2) is
shown.

(d) INADVERTENT DisCOVERY OF NATIVE AMERICAN REMAINS AND
OBsecTs.—(1) Any person who knows, or has reason to know, that
such person has discovered Native American cultural items on
Federal or tribal lands after the date of enactment of this Act shall
notify, in writing, the Secretary of the Department, or head of any
other agency or instrumentality of the United States, having pri-
mary management authority with respect to Federal lands and the
appropriate Indian tribe or Native Hawaiian organization with
respect to tribal lands, if known or readily ascertainable, and, in the
case of lands that have been selected by an Alaska Native Corpora-
tion or group organized pursuant to the Alaska Native Claims
Settlement Act of 1971, the appropriate corporation or group. If the
discovery occurred in connection with an activity, including (but not
limited to) construction, mining, logging, and agriculture, the person
shall cease the activity in the area of the discovery, make a reason-
able effort to protect the items discovered before resuming such
activity, and provide notice under this subsection. Following the
notification under this subsection, and upon certification by the
Secretary of the department or the head of any agency or
instrumentality of the United States or the appropriate Indian tribe
or Native Hawaiian organization that notification has been re-
ceived, the activity may resume after 30 days of such certification.

(2) The disposition of and control over any cultural items exca-
vated or removed under this subsection shall be determined as
provided for in this section.

(3) If the Secretary of the Interior consents, the responsibilities (in
whole or in part) under paragraphs (1) and (2) of the Secretary of
any department (other than the Department of the Interior) or the
head of any other agency or instrumentality may be delegated to the
Secretary with respect to any land managed by such other Secretary
or agency head.

(e) RELINQUISHMENT.—Nothing in this section shall prevent the
governing body of an Indian tribe or Native Hawaiian organization
from expressly relinquishing control over any Native American
human remains, or title to or control over any funerary object, or
sacred object.
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Museums.
25 USC 3003.

SEC. 4. ILLEGAL TRAFFICKING.

(a) ItLEGAL TRAFFICKING.—Chapter 53 of title 18, United States
Code, is amended by adding at the end thereof the following new
section:

“§ 1170. Illegal Trafficking in Native American Human Remains
and Cultural Items

‘“(a) Whoever knowingly sells, purchases, uses for profit, or trans-
ports for sale or profit, the human remains of a Native American
without the right of possession to those remains as provided in the
Native American Graves Protection and Repatriation Act shall be
fined in accordance with this title, or imprisoned not more than 12
months, or both, and in the case of a second or subsequent violation,
be fined in accordance with this title, or imprisoned not more than 5
years, or both.

“(b) Whoever knowingly sells, purchases, uses for profit, or trans-
ports for sale or profit any Native American cultural items obtained
in violation of the Native American Grave Protection and Repatri-
ation Act shall be fined in accordance with this title, imprisoned not
more than one year, or both, and in the case of a second or
subsequent violation, be fined in accordance with this title, impris-
oned not more than 5 years, or both.”.

(b) TaBLE oF CoNTENTS.—The table of contents for chapter 53 of
title 18, United States Code, is amended by adding at the end thereof
the following new item:

“1170. llllegal Trafficking in Native American Human Remains and Cuitural
foms.”.

SEC. 5. INVENTORY FOR HUMAN REMAINS AND ASSOCIATED FUNERARY
OBJECTS.

{a) IN GENERAL.—Each Federal agency and each museum which
has possession or control over holdings or collections of Native
American human remains and associated funerary objects shail
compile an inventory of such items and, to the extent possible based
on information possessed by such museum or Federal agency, iden-
tify the geographical and cultural affiliation of such item.

(b) ReEQUIREMENTS.—(1) The inventories and identifications re-
quired under subsection (a) shall be—

(A) completed in consultation with tribal government and
mive Hawaiian organization officials and traditional religious
ers;
(B) completed by not later than the date that is 5 years after
the date of enactment of this Act, and
(C) made available both during the time they are being con-
ducted and afterward to a review committee established under

section 8.

(2) Upon request by an Indian tribe or Native Hawaiian organiza-
tion which receives or should have received notice, a museum or
Federal agency shall supply additional available documentation to
supplement the information required by subsection (a) of this sec-
tion. The term “documentation” means a summary of existing
museum or Federal agency records, including inventories or cata-
logues, relevant studies, or other pertinent data for the limited
purpose of determining the geographical origin, cultural affiliation,
and basic facts surrounding acquisition and accession of Native
American human remains and associated funerary objects subject to
this section. Such term does not mean, and this Act shall not be
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construed to be an authorization for, the initiation of new scientific
studies of such remains and associated funerary objects or other
means of acquiring or preserving additional scientific information
from such remains and objects.

(c) ExTeNsION oF TIME FOR INVENTORY.—Any museum which has
made a good faith effort to carry out an inventory and identification
under this section, but which has been unable to complete the
process, may appeal to the Secretary for an extension of the time
requirements set forth in subsection (bX1XB). The Secretary may
extend such time requirements for any such museum upon a finding
of good faith effort. An indication of good faith shall include the
development of a plan to carry out the inventory and identification
process.

(d) NoriricatrioN.—(1) If the cultural affiliation of any particular
Native American human remains or associated funerary objects is
determined pursuant to this section, the Federal agency or museum
concerned shall, not later than 6 months after the completion of the
inventory, notify the affected Indian tribes or Native Hawaiian
organizations.

(2) The notice required by paragraph (1) shall include infor-
mation—

(A) which identifies each Native American human remains or
associated funerary objects and the circumstances surrounding
its acquisition;

(B) which lists the human remains or associated funerary
objects that are clearly identifiable as to tribal origin; and

(C) which lists the Native American human remains and
associated funerary objects that are not clearly identifiable as
being culturally affiliated with that Indian tribe or Native
Hawaiian organization, but which, given the totality of cir-
cumstances surrounding acquisition of the remains or objects,
are determined by a reasonable belief to be remains or objects
culturally affiliated with the Indian tribe or Native Hawaiian
organization.

(3) A copy of each notice provided under paragraph (1) shall be Federal
sent to the Secretary who shall publish each notice in the Federal Register,

ister. publication.

(e) INvENTORY.—For the purposes of this section, the term “inven-
tory” means a simple itemized list that summarizes the information
called for by this section.

SEC. 6. SUMMARY FOR UNASSOCIATED FUNERARY OBJECTS. SACRED OB- 25 USC 3004.
JECTS, AND CULTURAL PATRIMONY.

(a) IN GENERAL.—Each Federal agency or museum which has Museums.
possession or control over holdings or collections of Native Amer-
ican unassociated funerary objects, sacred objects, or objects of
cultural patrimony shall provide a written summary of such objects
based upon available information held by such agency or museum.
The summary shall describe the scope of the collection, kinds of
objects included, reference to geographical location, means and
period of acquisition and cultural affiliation, where readily as-
certainable.

(b) REQUIREMENTS.—(1) The summary required under subsection
(a) shall be—

(A) in lieu of an object-by-object inventory;

(B) followed by consultation with tribal government and
{‘I agive Hav(;'aiian organization officials and traditional religious
eaders; an
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25 USC 3005.

(C) completed by not later than the-date-that is 3 years after
the date of enactment of this Act.

(2) Upon request, Indian Tribes and Native Hawaiian o; -
tions shall have access to records, catalogues, relevant studies or
other pertinent data for the limited purposes: of -determining the
geographic origin, cultural affiliation, and basic facts surrounding
acquisition and accession of Native American objects subject to this
section. Such information shall be provided in a reasonable manner
to be agreed upon by all parties.

SEC. 7. REPATRIATION.

(a) REPATRIATION OF NATIVE AMERICAN HUMAN REMAINS AND
Osyects Possessed or CONTROLLED BY FEDERAL AGENCIES AND Muse-
ums.—(1) If, pursuant to section 5, the cultural affiliation of Native
American human remains and associated funerary objects with a
particular Indian tribe or Native Hawaiian organization is estab-
lished, then the Federal agency or museum, upon the request of a
known lineal descendant of the Native American or of the tribe or
organization and pursuant to subsections (b) and (e) of this section,
sll:all expeditiously return such remains and associated funerary
objects.

(2) If, pursuant to section 6, the cultural affiliation with a particu-
lar Indian tribe or Native Hawaiian organization is shown with

respect to unassociated funerary objects, sacred objects or objects of
cultural patrimony, then the Federal agency or museum, upon the
request of the Indian tribe or Native Hawaiian organization and
pursuant to subsections (b), (c) and (e) of this section, shall expedi-
tiously return such objects.

(8) The return of cultural items covered by this Act shall be in
consultation with the requesting lineal descendant or tribe or
organization to determine the place and manner of delivery of such
items.

(4) Where cultural affiliation of Native American human remains
and funerary objects has not been established in an inventory
prepared pursuant to section 5, or the summary pursuant to section
6, or where Native American human remains and funerary objects
are not included upon any such inventory, then, upon request and
pursuant to subsections (b) and (e) and, in the case of unassociated
funerary objects, subsection (c), such Natxve American human re-
mains and funerary objects shall be expeditiously returned where
the requesting Indian tribe or Native Hawaiian organization can
show cultural affiliation by a preponderance of the evidence based
upon geographical, kinship, biological, archaeological, anthropo-

cal, linguistic, folkloric, oral traditional, historical, or other
nelevant information or expert opinion.

(5) Upon request and pursuant to subsections (b), (¢) and (e), sacred
objects and objects of cultural patrimony shall be expeditiously
returned where—

(A) the requesting party is the direct lineal descendant of an
individual who owned the sacred object;

(B) the requesting Indian tribe or Native Hawaiian organiza-
tion can show that the object was owned or controlled by the
tribe or organization; or

(C) the requesting Indian tribe or Native Hawaiian organiza-
tion can show that the sacred object was owned or controlled by
a member thereof, provided that in the case where a sacred
object was owned by a member thereof, there are no identifiable
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lineal descendants of said member or the lineal descendants,
upon notice, have failed to make a claim for the object under
this Act.

(b) ScientiFic Stupy.—If the lineal descendant, Indian tribe, or
Native Hawaiian organization requests the return of culturally
affiliated Native American cultural items, the Federal agency or
museum shall expeditiously return such items unless such items are
indispensable for completion of a specific scientific study, the out-
come of which would be of major benefit to the United States. Such
items shall be returned by no later than 90 days after the date on
which the scientific study is completed.

(c) STANDARD OF REPATRIATION.—If a known lineal descendant or
an Indian tribe or Native Hawaiian organization requests the return
of Native American unassociated funerary objects, sacred objects or
objects of cultural patrimony pursuant to this Act and presents
evidence which, if standing alone before the introduction of evidence
to the contrary, would support a finding that the Federal agency or
museum did not have the right of possession, then such agency or
museum shall return such objects unless it can overcome such
inference and prove that it has a right of possession to the objects.

(d) SHARING OF INFORMATION BY FEDERAL AGENCIES AND MUSE-
ums.—Any Federal agency or museum shall share what information
it does possess regarding the object in question with the known
lineal descendant, Indian tribe, or Native Hawaiian organization to
assist in making a claim under this section.

(e) CoMPETING CLAIMS.—Where there are multiple requests for
repatriation of any cultural item and, after complying with the
requirements of this Act, the Federal agency or museum cannot
clearly determine which requesting party is the most appropriate
claimant, the agency or museum may retain such item until the
requesting parties agree upon its disposition or the dispute is
otherwise resolved pursuant to the provisions of this Act or by a
court of competent jurisdiction.

(f) MuseuM OBLIGATION.—Any museum which repatriates any
item in good faith pursuant to this Act shall not be liable for claims
by an aggrieved party or for claims of breach of fiduciary duty,
public trust, or violations of state law that are inconsistent with the
provisions of this Act.

SEC. 8. REVIEW COMMITTEE. 25 USC 3006.

(a) EstaBLISHMENT.—Within 120 days after the date of enactment
of this Act, the Secretary shall establish a committee to monitor and
review the implementation of the inventory and identification proc-
ess and repatriation activities required under sections 5, 6 and 7.

(b) MEMBERSHIP.—(1) The Committee established under subsection
(a) shall be composed of 7 members,

(A) 3 of whom shall be appointed by the Secretary from
nominations submitted by Indian tribes, Native Hawaiian
organizations, and traditional Native American religious lead-
ers with at least 2 of such persons being traditional Indian
religious leaders;

(B) 8 of whom shall be appointed by the Secretary from
nominations submitted by national museum organizations and
scientific organizations; and

(C) 1 who shall be appointed by the Secretary from a list of
persons developed and consented to by all of the members
appointed pursuant to subparagraphs (A) and (B).
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Regulations.

(2) The Secretary may not appoint Federal officers or employees to
the committee.

(3) In the event vacancies shall occur, such vacancies shall be
filled by the Secretary in the same manner as the original appoint-
ment within 90 days of the occurrence of such vacancy.

(4) Members of the committee established under subsection (a)
shall serve without pay, but shall be reimbursed at a rate equal to
the daily rate for GS-18 of the General Schedule for each day
(including travel time) for which the member is actually engaged in
committee business. Each member shall receive travel expenses,
including per diem in lieu of subsistence, in accordance with sec-
tions 5702 and 5703 of title 5, United States Code.

(c) ResponsiBILITIES.—The committee established under subsection
(a) shall be responsible for—

(1) designating one of the members of the committee as
chairman;

(2) monitoring the inventory and identification process con-
ducted under sections 5 and 6 to ensure a fair, objective consid-
eration and assessment of all available relevant information
and evidence;

(8) upon the request of any affected party, reviewing and
making findings related to—

(A) the 1dentity or cultural affiliation of cultural items, or
(B) the return of such items;

(4) facilitating the resolution of any disputes among Indian
tribes, Native Hawaiian organizations, or lineal descendants
and Federal agencies or museums relating to the return of such
items including convening the parties to the dispute if deemed
desirable;

(5) compiling an inventory of culturally unidentifiable human
remains that are in the possession or control of each Federal
agency and museum and recommending specific actions for
developing a process for disposition of such remains;

(6) consulting with Indian tribes and Native Hawaiian
organizations and museums on matters within the scope of the
work of the committee affecting such tribes or organizations;

(7) consulting with the Secretary in the development of regu-
lations to carry out this Act;

(8) performing such other related functions as the Secretary
may assign to the committee; and

(9) making recommendations, if appropriate, regarding future
care of cultural items which are to be repatriated.

(d) Any records and findings made by the review committee
pursuant to this Act relating to the identity or cultural affiliation of
any cultural items and the return of such items may be admissible
in any action brought under section 15 of this Act.

(e) RECOMMENDATIONS AND REPORT.—The committee shall make
the recommendations under paragraph (cX5) in consultation with
Indian tribes and Native Hawaiian organizations and appropriate
scientific and museum groups.

(f) Access.—The Secretary shall ensure that the committee estab-
lished under subsection (a) and the members of the committee have
reasonable access to Native American cultural items under review
and to associated scientific and historical documents.

(g) DuTiEs oF SECRETARY.—The Secretary shall—

(1) establish such rules and regulations for the committee as
may be necessary, and
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(2) provide reasonable administrative and staff support nec-
essary for the deliberations of the committee.

(h) ANNUAL ReEPORT.—The committee established under subsec-
tion (a) shall submit an annual report to the Congress on the
progress made, and any barriers encountered, in implementing this
section during the previous year.

(i) TERMINATION.—The committee established under subsection (a)
shall terminate at the end of the 120-day period beginning on the
day the Secretary certifies, in a report submitted to Congress, that
the work of the committee has been completed.

SEC. 9. PENALTY. Museums,

(a) PENALTY.—Any museum that fails to comply with the require- 25 USC 3007.
ments of this Act may be assessed a civil penalty by the Secretary of
the Interior pursuant to procedures established by the Secretary
through regulation. A penalty assessed under this subsection shall
be determined on the record after opportunity for an agency hear-
ing. Each violation under this subsection shall be a separate offense.

(b) AMounTt OoF PENALTY.—The amount of a penalty
under subsection (a) shall be determined under regulations promul-
%abed pursuant to this Act, taking into account, in addition to other
actors—

(1) the archaeological, historical, or commercial value of the
item involved;

(2) the damages suffered, both economic and noneconomic, by
an aggrieved party, and

(3) the number of violations that have occurred.

(c) Actions To RECOVER PENALTIES.—If any museum fails to pay Courts.
an assessment of a civil penalty pursuant to a final order of the
Secretary that has been issued under subsection (a) and not ap-
pealed or after a final judgment has been rendered on appeal of such
order, the Attorney General may institute a civil action in an
appropriate district court of the United States to collect the penalty.
In such action, the validity and amount of such penalty shall not be
subject to review.

(d) SuBPoENAs.—In hearings held pursuant to subsection (a),
subpoenas may be issued for the attendance and testimony of wit-
nesses and the production of relevant papers, books, and documents.
Witnesses so summoned shall be paid the same fees and mileage
that are paid to witnesses in the courts of the United States.

SEC. 10. GRANTS. 25 USC 3008.

(a) INDIAN TRIBES AND NATIVE HAwAIIAN ORrGANIZATIONS.—The
Secretary is authorized to make grants to Indian tribes and Native
Hawaiian organizations for the purpose of assisting such tribes and
organizations in the repatriation of Native American cultural items.

(b) Museums.—The Secretary is authorized to make grants to
museums for the purpose of assisting the museums in conducting
the inventories and identification required under sections 5 and 6.

SEC. 11. SAVINGS PROVISIONS. 25 USC 3009.

Nothing in this Act shall be construed to—
(1) limit the authority of any Federal agency or museum to—
(A) return or repatriate Native American cultural items
to Indian tribes, Native Hawaiian organizations, or individ-
uals, and
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25 USC 3010.

25 USC 3011.

25 USC 3012.

25 USC 3013.

Courts.

(B) enter into any other agreement with the consent of
the culturally affiliated tribe or organization as to the
disposition of, or control over, items covered by this Act;

(2) delay actions on repatriation requests that are pending on
the date of enactment of this Act;

(3) deny or otherwise affect access to any court;

(4) limit any procedural or substantive right which may
otherwise be secured to individuals or Indian tribes or Native
Hawaiian organizations; or

(5) limit the application of any State or Federal law pertain-
ing to theft or stolen property.

SEC. 12. SPECIAL RELATIONSHIP BETWEEN FEDERAL GOVERNMENT AND
INDIAN TRIBES.

This Act reflects the unique relationship between the Federal
Government and Indian tribes and Native Hawaiian organizations
and should not be construed to establish a precedent with respect to
any other individual, organization or foreign government.

SEC. 13. REGULATIONS.

The Secretary shall promulgate regulations to carry out this Act
within 12 months of enactment.

SEC. 14. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated -such sums as may be
necessary to carry out this Act.

SEC. 13. ENFORCEMENT.

- The United States district courts shall have jurisdiction over any
action brought by any person alleging a violation of this Act and

- shall have the authority to issue such orders as may be necessary to

<enforce the provisions of this Act.
.. Approved November 16, 1990.

LEGISLATIVE HISTORY—H.R. 5237.
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Senator INOUYE. 1 would like to welcome our witnesses here
today and I look forward to your testimony. For the first panel,
may I call upon Sherry Hutt of Maricopa County Superior Court
of Phoenix, AZ and Rosita Worl, Interim Executive Director,
Sealaska Heritage Foundation of Juneau, AK.

STATEMENT OF SHERRY HUTT, MARICOPA COUNTY SUPERIOR
COURT, PHOENIX, AZ

Ms. HUTT. Good morning, Senator Inouye. Thank you for the op-
portunity to come and speak to you about NAGPRA from my van-
tage point as a writer and lecturer, which has given me the oppor-
tunity to learn about the spectrum of views of tribal people, muse-
ums, and scientists across the country.

There are two aspects of NAGPRA which should underscore all
of our discussions. First, this law was intended to extend equal pro-
tection of property rights to Native Americans, and it does just
that. It is consistent with well-settled property rights principles
which can be applied to most of the issues that have become con-
tentious and that we may discuss today.

This law is internally consistent and unambiguous and as such
needs very little tinkering. Any amendment which would upset this
balance should be avoideg.

This is not a law that pits Native Americans against science.
Rather, it is one that acknowledges the property rights of pre-
viously disenfranchised groups. The second aspect of this law is
that it presents a process to open communication to accomplish re-
patriation. Where that process runs into snags the review commit-
tee is provided for in the law to deal with those disputes.

I want to now briefly address some of the current issues that
have been identified that have brought us all here today.

The first issue, which I believe is a key to resolving many of the
other issues has been termed the redelegation of authority to im-
plement the act. I have addressed this at length in my written
statement.

The national implementation of NAGPRA cannot remain in its
current place. It must be housed in a neutral habitat. National im-
plementation as a unit includes drafting regulations, administering
grants, publication of required notices, staff support to the review
committee, civil penalty enforcement, and to foster use and edu-
cation of the law.

The placement of NAGPRA implementation in an office devoted
to furthering science has compromised its neutrality and has
caused a high turn-over rate in staff. The NAGPRA team leader
has forestalled much of this controversy by finessing agreements
between the parties where he could find commonality and by
stressing understanding of the law.

To ensure implementation of this law without disruption, change
of location of the team must occur soon and it can occur quite eas-
ily. No new agency is required, no new personnel. Rather, this
would be an action of the Secretary of the Interior to resite the
group.

en we look at some of the other issues as to inventories—
there is a question as to whether the National Park Service has
abused its discretion in granting extensions to museums for inven-
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tory completion—this issue is tied to that apparent conflict of inter-
est, much of which could be solved by the resiting of the team.

As to evidentiary problems, this is one of the very few areas
where I think amendment might be appropriate. I agree that the
Freedom of Information Act can and has compromised consultation
to achieve the goals of NAGPRA. We have seen one pueblo abandon
a claim rather than desecrate a religious practice by making it pub-
lic. In fact—if I might give to your staff—I have prepared a poten-
tial amendment to the law with regard to FOIA.

As to the evidentiary part of the law, NAGPRA allows claims to
be supgorted by a variety of types of competent evidence that fol-
lows the civil standard of proof. Any amendment to that evi-
dentiary standard I think would be ill-advised because it fits so
neatly right now with what we know of the standards of civil proof
in law.

As to the publication of notices, the law does not give the admin-
istrator of NAGPRA the editorial discretion over the publication of
notices. Again, moving the NAGPRA team to a neutral location
would resolve what has been perceived as a problem. Funding for
a full-time staff member to actually publish the notices might fa-
cilitate this happening on a speedier basis.

As to culturaf)afﬁliation studies, NAGPRA is silent on study. It
is not intended to be an excuse for study or to require study. The
whole idea of a peer review group that has come up is one that con-
cerns me because it would seem to invade the museum official or
land manager function. We do not have precedent for invading that
kind of managerial discretion. We do not need peer approval prior
to making a decision. Rather, once a determination of cultural af-
filiation has been made by a museum official or Federal land man-
ager, if there is a dispute, the elegance of this law is that the re-
view committee, in their collective wisdom, can deal with that. The
law is so internally elegant in the way that it deals with this proc-
ess.

As to NAGPRA regulations dealing with culturally unidentified
remains, that is something that I believe needs to be done and will
be done. I think many of these other disputes and the questions as
to the position of the NAGPRA team has detracted from the ener-
gies that might be applied to that necessary regulation that needs
to be developed.

One thing that you might consider is that funerary objects
known to be associated with individuals—where those individuals
are unidentified because they are not culturally affiliated with a
group having standing—the burial items should go with the indi-
vidual with whom they are associated. That is consistent with
property law.

As to grants, there have been some thoughts that the grants
have been dealt with unfairly. I do not think the statistics on
grants would prove that true. In fact, they have been handled rath-
er equitably. In the beginning, the balance may have been in favor
of museums struggling to comply with the law, and that balance
has shifted to tribes struggling to deal with the repatriation and
the logistical aspects of that.

On civil penalties, there has been a lack of civil penalty enforce-
ment. Funding is needed for personnel in the NAGPRA implemen-
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tation team to field complaints, monitor comgliance, and prepare
civil actions to be prosecuted by attorneys in the Office of the Solic-
itor. An amendment could be considered which would allow for any
funds obtained as civil penalty assessments to be retained by the
NAGPRA team to fund their enforcement activities.

Finally, there was an issue as to one lawsuit involving what has
become known as Kennewick Man. There is no private right to
study on the Federal land and only those who meet NAGPRA re-

uirements have standing to claim those remains. I am hopeful
that this matter will be resolved in court in a manner that is con-
sistent with this law. You have given the country a consistent law,
a necessary law, and one that is balanced. Any amendments to this
law should be heavily considered before unbalancing what is cur-
rently a very fine and workable law.

Thank you. I reserve any other comments if you have questions.

[Prepared statement of Ms. Hutt appears in appendix.]

Senator INOUYE. May I now call upon Dr. Wo}l).

STATEMENT OF ROSITA WORL, INTERIM EXECUTIVE
DIRECTOR, SEALASKA HERITAGE FOUNDATION, JUNEAU, AK

Ms. WORL. Thank you, Senator and Dr. Zell.

My name is Rosita Worl and I am currently serving in the capac-
ity of Interim Executive Director of the Sealaska Heritage Founda-
tion. The Foundation’s membership includes the Board of Directors
of Sealaska Corporation, which is the regional Native corporation
for Southeast Alaska and was created under the Alaska Native
Claims Settlement Act of 1971. Sealaska is also recognized as a
tribe for the statutory purposes of NAGPRA.

Senator I also do sit on the Board of AFN, where NAGPRA is
often discussed.

I have been involved with NAGPRA as a board member of the
National Museum of American Indians and as a consulting tribal
anthropologist to the Central Council of Tlingit and Haida Indians
of Southeast Alaska. I have witnessed the benefits of NAGPRA
through my participation in ceremonial activities in which cultural
objects returned under NAGPRA to clans in Southeast Alaska have
been used as they were originally meant to be.

On occasion I have written and discussed various aspects relat-
ing to the implementation of NAGPRA with our Alaskan congres-
sional delegation. Thus I was very pleased when I learned that the
Committee on Indian Affairs would be holding a hearing on the im-
plementation of NAGPRA, and I am very honored to be here today.

In the interest of time, I will over a few recommendations. How-
ever, before I begin my discussion, I would like to note for the
record that Sealaska concurs in concept with the nine recommenda-
tions that were outlined in a memorandum dated April 14, 1999 to
the chairman and vice chairman of this committee from the minor-
ity committee staff in reference to this oversight hearing. I would
especially emphasize our wholehearted support for the rec-
ommendation to replace the NPS with another administering agen-
cy that would not have the inherent conflict of interest which exists
in the Office of Archaeologist with the National Park Service. I
have written to my delegation about this issue and I know that this
specific concern has emerged throughout Indian country. I would
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also like to concur with the observations offered so eloquently by
my colleague, Sherry Hutt.

My first recommendation is to implement an oversight process
that ensures that museums and other entities act on repatriation
claims on a timely basis. I do not know if this is the function of
the committee or who has this function, but my observation is that
it has not been working.

To illustrate the basis of this recommendation, I would like to
cite one example which substantiates this recommendation. We
have one repatriation claim for over 40 objects of cultural pat-
rimony from the University of Pennsylvania Museum of Archaeol-
ogy and Anthropology that was initially submitted in September
1995. The clan submitted information to validate its claim. The ex-
istence of clans among the Tlingit and their patterns of communal
ownership of property are well-established within the ethnographic
literature amf several legal cases, including the most recent and
widely-published Whale House decision in the Chilkat Tribal Court.

This repatriation petition was modeled on similar information
that other museums have accepted and honored in their return of
objects to clans. The University of Pennsylvania Museum, in this
instance, continued to request information, including the use and
origin of the objects. They then wanted tapes from clan elders. In
the third year of the process, another tribe within the community
made a claim for the same objects. The first claimant responded by
submitting a list with the signatures of all of its members and a
resolution stating that the clan would remain with the first claim-
ant. We think that this should have settled the issue.

Although this repatriation was clouded with the conflicting
claims, the museum made no attempt to resolve the issue and in-
stead continues to ask for even more information.

We understand that this collection is the centerpiece of the Uni-
versity of Pennsylvania exhibits and the clan views the museum’s
continuing questions and lack of action over a 4-year period as a
delaying tactic.

Recommendation No. 2: Congress should appoint a committee of
Native American religious leaders and scholars and representatives
from the academic community to define sacred, taking into consid-
eration the social and cultural changes within Native American
tribes and the phenomenon of religious renewal. I know the com-
mittee, in deveﬁ) ment of the act, has spent a lot of time on this
issue. However, I continue to believe that it is going to continue to
be an issue of conflict. I think that we should deal with it right up
front rather than have each and every tribe having to redefine sa-
cred, and then how sacred works with religious renewal.

I think there is a problem in not tying these two concepts to-
gether in the law welf in such a way that I think we are going to
continue to have conflicts. Because of the changes that Native
Americans have experienced, their religious practices as they once
practiced them—before the changes—have cﬁanged as a result of
the many and dramatic cultural changes. However, I think the core
religious beliefs exist, but I think we are going to find some
changed situations. My observation is that the museums are going
to try to hold tribes to the practices as they were practiced before
any of the disruption in the Native community.
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Recommendation No. 3: Congress should adopt a policy to ensure
the prompt reburial of culturally unidentifiable human remains—
the prompt reburial of culturally unidentifiable human remains. I
am under the assumption that the evidence that will be required
to substantiate claims for culturally unidentifiable human remains
will be onerous, costly, and time-consuming. It is my recommenda-
tion that Congress should adopt a policy that would automatically
return and rebury culturally unidentifiable remains to the site
from which the remains were taken. The same sacred and spiritual
beliefs surrounding culturally unidentifiable remains apply as they
do to culturally identifiable remains.

I am sorry, Senator. I am having a hard time with all these
words. It reminds me of the first time when I was trying to explain
repatriation to our elders and clan leaders. I had them say “repa-
triation” continuously. I am having the same problem with this
“culturally unidentifiable remains”.

This country has honored all unidentifiable remains of military
personnel symbolized so well by the tomb of the unknown solider
and buried them. I believe unknown Native American human re-
mains deserve the same treatment and respect.

Recommendation No. 4: Ensure that all museums and entities
which receive Federal funding comply with NAGPRA. We recently
learned through a news article in early April that the Stockton
Parks and Recreation Department had a Tlingit 46 red cedar totem
pole. It had decided to remove, cut into manageable pieces, and to
send it to a landfill. We had received no notice from the Parks
Service until we found out about it in the newspaper and we imme-
diately contacted them. I do not know how often this occurs else-
where, but I think there should be some mechanism to ensure that
this kind of incident does not happen again.

Recommendation No. 5: Congress should expand NAGPRA to the
international level in concert with Federal aid packets to other na-
tions. We have heard disturbing news that Russia has been selling
ethnographic pieces from museums to private collectors. Although
this information is unsubstantiated, we have reason to believe it is
probable.

As you are aware, Russia presumed to own Alaska prior to the
United States. During their tenure in Alaska, its representative re-
moved many significant ethnographic objects from Alaska, which
we believe should also be returned.

Recommendation No. 6: Amend NAGPRA to exempt private col-
lections donated by private collector museums from repatriation
claims. Though this is a very difficult recommendation fg)r myself
to make—because I would love to have the opportunity to have ac-
cess to those collections as well—however, it is my thinking and
from discussions I have heard from private collectors, they had
once thought about donating their collections to museums, but once
NAGPRA was enacted, they decided that they were not going to do
that. I think these collections—I would much rather see them in
public institutions than forever from the view of Native Americans
and the people who need those objects.

Recommendation No. 7.—and I suppose you will hear this
oﬁ:en—ConEress should appropriate additional funding to fully im-
plement NAGPRA, to support efforts by tribes to conserve and care
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for repatriated objects—including the development of tribal muse-
ums—to support efforts by museums to engage tribes in museum
programs centered on tribal collections including education about
tribal collections and in museum practices to preserve and exhibit
collections.

Senator I believe that NAGPRA is good public policy. I think it
is good public policy that is benefitting both the Indian community
and the museums as well. I think we should move forward in it.
I think we are finding out that there are some changes that can
be made to improve the act, some that may not necessarily require
an amendment to NAGPRA, but I do also think that there are
going to be some amendments required.

Thank you, Senator.

[Prepared statement of Ms. Worl appears in appendix.]

Senator INOUYE. Thank you very much. I appreciate your testi-
mony.

I especially am intrigued by the definition you have given to the
act, Judge—elegant and unambiguous. Dr. Worl,’ I am glad that
you believe that this is FOOd public policy.

" I would like to ask a few questions.

Judge I interested in your proposal that we appoint or establish
an office of a prosecutor and to fund that office from moneys that
might be received in enforcement actions.

I can assure you we will look into this very seriously. But where
do you think this prosecutor should be located? In the Justice De-
partment?

Ms. HUTT. Actually, I think the Office of Soliciter within the De-
partment of the Interior might take this assignment.

What I was really speaking to is someone within the NAGPRA
implementation team who would manage that kind of prosecution,
sort of from the client’s standpoint, who would both look for viola-
tions in an investigative vein, field complaints, and prepare these
for prosecution. Then they may be prosecuted as civil actions by of-
ficers currently in the Solicitor's ce, Department of the Interior.
That is what I was thinking. .

So in terms of funding a position, it would be a management of
litigation position to ensure that these things are being followed
through on and that they are being evaluated.

Senator INOUYE. You have noted in iour testimony, Judge, that
the National Park Service has an archaeologist with the respon-
sibility of administering provisions of NAGP but at the same
time has another role of determining the cultural affiliation of ob-
jects. You suggest that these duties pose a conflict of interest. How
do you ﬁropose to address this matter?

Ms. Hurr. The NAGPRA implementation team sits within the
Office of Archaeology and Ethnography within the Office of the De-
partmental Consulting Archaeologists. That office performs many
valid functions in the furtherance of science. To have the imple-
mentation team housed within that office is where the conflict ex-
ists. The only way to deal with that conflict is to take that team
as a unit—almost as a line item—and move it to a neutral position,
one within the Department of the Interior, but not within an office
that has functions which would cause it to be in conflict. I think
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the conflicts that have been discussed by some of the individuals
who will testify today are very valid concerns of conflict of interest.

Senator INOUYE. I suppose you do not have any idea in what bu-
reau or department they should be placed?

Ms. HUTT. Somewhere not within science or Native American
concerns. Somewhere, perhaps in museum policy, within the De-
partment of the Interior. I believe that the Secretary needs to make
a decision and to resite this in a neutral position where it can deal
with policy, where it can deal with NAGPRA implementation with-
out having the same office dealing with NAGPRA compliance also
dealing with agency compliance. So it would have to be somewhere
closer to the heart of the Secretary.

Senator INOUYE. I can assure you that we will be looking into
this matter very seriously.

Your suggestions I believe are worthy of consideration by all of
us and we will do so. Thank you very much.

Ms. Worl, you have suggested that there are some museums—
and you cited one of them—that may be delaying the implementa-
tion of this act by just asking question upon question, in one case
for 4 years.

How do we resolve that matter?

Ms. WORL. Well, I am not certain, but perhaps with the review
committee that has oversight requiring additional reports from mu-
seums outlining the receipt of the repatriation request, followed up
by certain periods where they are required to report on the
progress to the committee. That might be one recommendation,
Senator.

Senator INOUYE. There will be those in our democracy who will
maintain that every effort must be made to make certain that
every viewpoint is fully expressed. As a result, in our judicial sys-
tem, we have appeal upon appeal. One who is found guilty of mur-
der can guarantee himself an additional 15 years of life, or some-
thing like that.

But something has to be done because if it is an obvious ploy on
the part of organizations to delay something has to be done. I can
assure you that we will look into this very carefully.

On the matter of the definition of what is sacred, as I indicated
in my opening statement—this has been a matter of great concern
to us. What is sacred? How do you propose we define this term?

Ms. WORL. I would have to write another dissertation. Senator,
I think there are many ways of interpreting it. I think a problem
we are having right now is that people who are in positions of hav-
ing to define sacred have a world view that is very different from
that of Native Americans. I think that even the study—even those
who have studied this concept are very restricted. They remain re-
stricted or affected by their own world view. Whereas Native Amer-
icans—they also have a very different world view and conception
of sacred.

I think that we need—and you need—a body to help us relook
at this. Also, the other dimension that I had brought in was the
issue of religious renewal because I think there have been changes
in Native American religious practices that are the result of the so-
cial and cultural changes within their society.
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So I see a disjuncture between the definition of sacred as the re-
quirements that Native Americans are required to show, that this
is the way it was practiced in the 1700’s, but today I might practice
it a little differently. So you might have an object that was used
in a certain way in the 1600s that is used differently in the
present-day period. And the problem with NAGPRA is that it limits
or constrains to the way the practices were in the earlier period.

So that is an issue that I think we need to deal with. I think Na-
tive Americans are going to become frustrated as they are going to
have to try to explain those practices and convince people that the
cultural beliefs—that the ideology, that the religious beliefs—re-
main the same, but the practices may differ, using even the same
object.

JSenator INOUYE. This matter that we are considering this morn-
ing was the first major item on my agenda when I assumed the
chairmanship of this committee 12 years ago. At that time, I
sensed that one of the major problems would be the definition of
sacred because all of the attempts made by the committee and the
Congress in defining this word were based upon European experi-
ences or European standards.

It would be very simple to identify what is sacred in the Vatican
or in a cathedral. But what is sacred in the Black Hills? I would
hope that we will be able to get the minds of brilliant people to-
gether and come up with something that both worlds can live with.
Otherwise this is going to be a cause of contention forever.

I can understand in some sense the feelings in Indian country of
what could be considered sacred. But it might be very difficult to
convince Europeans of that with their background and experience.

So if you or anyone here has any brilliant proposal to make on
howhwe can address this matter, I would appreciate that very
much.

Ms. Worl, you spoke of identifiable and unidentifiable cultural re-
mains or human remains or cultural artifacts. During our consider-
ation of this act—and you may know that the museum that we are
looking forward to was given birth because of this matter—as a
naive chairman when I learned that there were 14,500 human re-
mains at the Smithsonian, my first question was, Where did they
come from? The bulk of it came from the Army. They were collected
by soldiers on the field, sometimes fresh from the battlefield. So
they were sent to Washington with flesh remaining on them. They
were not identified as being Cheyenne or Rosebud or Navajo. They
came from this Indian territory.

We are told that as a result, most of the remains that are now
in green boxes at the Smithsonian are unidentifiable. So at that
time I proposed that we build a grand monument in the center of
the national mall, a mausoleum, to provide a permanent resting
place for these unidentifiable remains.

But the reaction from Indian country was not what I anticipated.
Many tribal leaders and religious leaders very seriously came up
and said, “You cannot do that because in my tribe we do not bury
the deceased, we place them above ground.” Another would say, “In
my tribe we do something else.” Some Indians would say that they
do not want the remains of their people mixed up with the remains
of certain other Indian tribes.
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So we abandoned that and developed this concept of a living me-
morial which would also serve as a museum.

How would you gropose that the Government of the United
States provide the final resting place for these unidentifiable re-
mains? We understand that there are thousands of them.

Ms. WORL. Senator, [ would offer two things. I would recommend
that they be returned to the location from which they were taken,
if that record is there.

Senator INOUYE. The only trouble is that they do not know where
most of them came from. They may only know that they came from
a geographic area, which may cover a territory as large as the Lou-
isiana Purchase.

Ms. WORL. I would suggest that we could do some historical re-
search to find out what wars were going on, what battles were oc-
curring at which time. I think you could do a historical review and
tr{( to at least get a general area where the human remains were
taken.

The point that I am trying to make is that the same soldiers that
were fighting in those fields—if they were American soldiers, they
were buried. If they were Native American soldiers, they were
brought to the Smithsonian, or elsewhere. My recommendation is
to have them returned to those sites.

Senator INOUYE. I am with you.

Ms. WoRL. If possible. If we are able to learn through the histori-
cal records. If not, with my recommendation I am trying to avoid
the long studies that have been done on human remains. I am try-
ing to avoid the Kennewick Man. And I am just saying that the
overarching policy should be to return the human remains some-
where home.

Senator INOUYE. I would like to thank both of you for your obvi-
ously well-researched statement and well thought-out recommenda-
tions. I can assure you that I will recommend to the committee that
every recommendation be seriously considered. And thank you,
Judge, for calling our act elegant.

Ms. HuTrT. 1t is, truly.

Senator INOUYE. And thank you, Doctor, for considering this a
good public policy.

Ms. WoRL. Thank you, Senator.

Senator INOUYE. Tiank you very much.

Senator INOUYE. Now may I call upon the second panel, the
Chairman of the Three Affiliated Tribes of the Fort Berthold Res-
ervation of North Dakota, Tex Hall; a member of the Board of
Trustees of the Confederated Tribes of the Umatilla Reservation of
Oregon, Armand Minthorn; a member of the Rosebud Sioux Tribe
of South Dakota, Robert Gough; and the Vice President of the Na-
tional Congress of American Indians, Ernie Stevens, Jr.

Gentlemen, welcome. May I first proceed by calling upon Chair-
man Hall?

STATEMENT OF TEX HALL, CHAIRMAN, THREE AFFILIATED
TRIBES, FORT BERTHOLD RESERVATION, NEW TOWN, ND

Mr. HALL. Good morning, Senator Inouye.
[Remarks given in Native tongue.]
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That is your name in our language. Our tribe gave you that
name, “One who helps people.” I greet you as a relative of our
tribe, on behalf of the Mandan, Hidatsa, and Arikara Tribes.

Senator Inouye, I am also the chairman of the Aberdeen Area
tribes, which is 17 tribes of North Dakota, South Dakota, and Ne-
braska, and I represent over 200,000 Native Americans today. I
present my testimony on behalf of all those ancestors whose re-
mains still to this day sit on shelves in museums and universities
across this country. I want to express my deep concerns regarding
the implementation of the Native American Graves Protection and
Repatriation Act, otherwise known as NAGPRA.

Since 1985, the Aberdeen Area tribes have been active in the re-
patriation and reburial of our common ancestors. We brought home
and buried more than 2,000 of our ancestors in 1989 alone. Since
the inception of NAGPRA law, we have brought home an additional
3,000 of our relatives along with their personal burial property. We
have reburied them and returned them to our Mother Earth so
they may rest in peace.

We believe our ancestors are suffering. We believe their souls
cannot rest. We cannot rest and will not rest until we have brought
each and every one of our people home and given them a decent
and dignified burial. It is their right.

Tribes from all across this Nation, Senator Inouye, have worked
in unity for the passage of NAGPRA along with yourselves so that
their ancestors and sacred objects wouldg be returned to us. Yet
since 1990 we have watched the steady erosion of the NAGPRA
protections granted to tribes. We have followed the activities of the
NAGPRA review committee operate on a meager budget. We have
spent thousands of dollars sending representatives to NAGPRA
meetings where their concerns and questions were ignored and
minimized by the committee.

We watched as NAGPRA deadlines for Federal agencies, muse-
ums, and universities came and went. We watched as the review
committee granted one extension after another to these agencies.
We watched as the same committee invented repatriation require-
ments for tribes. We also stood behind and beside the Minnesota
tribes as they sought to obtain written permission from a long list
of other tribes before they could bring their relatives home.

They had the full support of the State of Minnesota in their repa-
triation efforts. Even so, they were delayed for almost a year while
they sought to fulfill this extra demand by the review committee.

Four distinct categories of unaffiliated human remains were cre-
ated by the NAGPRA review committee at their June 1998 meet-
ing. Two of the categories discuss archaeological populations. The
committee then attempts to classify whether these unaffiliated
human remains are part of archaeological population which is ex-
tinct or whether they have living descendants. If it is determined
by the review committee that there are no living descendants,
science will then be allowed to carry out their experiments on our
ancestors.

Senator Inouye, we believe that all unaffiliated human remains
taken from our collective homelands are our ancestors. We believe
the disposition of these old ones is subject to NAGPRA law. We
firmly believe we should be allowed to bring our relatives home,
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rebury them, and reunite them with our Mother Earth, where they
may finally rest in peace.

When the Federal Register requested comments on the published
recommendations for the disposition of our relatives on these so-
called unaffiliated remains, our hearts were happy. Under these
recommendations, decisions for repatriation or burial will be left in
the hands of intertribal regional coalitions, whose joint claims
would be based upon their collective aboriginal homelands. But ap-
parently this was not to be, for now we hear talk from the Depart-
mei)r;t of Interior of brokering a compromise between science and
tribes.

Members of the committee, these unaffiliated remains are our
ancestors, our relatives, and there will be no compromise from
tribes on this issue. Tribes can work together. Joint intertribal
claims are provided for in the law. To date, we have completed at
least six joint intertribal claims and reburial.

Let me list a few incidents which show how the NAGPRA law
needs to be changed and corrected.

No. 1, there was a 1995 memorandum of understanding between
the Great Plains Region of the Bureau of Reclamation and the
Smithsonian. This MOU purports to outline procedures for the
transfer of our ancestors and their personal property from the
Great Plains Region to the Smithsonian Institute. NAGPRA states
that all Federal agencies must repatriate Native remains excavated
from lands they manage and which are funded with Federal dol-
lars—no exceptions. This MOU was signed post-NAGPRA. Tribes
were not consulted. The Smithsonian has no repatriation deadline.
The Smithsonian has no restriction on scientific studies.

This concerns us. The Smithsonian Museum already holds many
of our relatives captive in their repositories. The Missouri River
survey was an enormous archaeological project carried out with
Federal dollars on Federal lands. The remains of many of our an-
cestors were moved to the Smithsonian and other museums across
this country for study during this project and they remain there
still. The homelands of the Three Affiliated Tribes and Standing
Rock Sioux Tribes now lie beneath the waters of the Garrison dam.

We have given much already to the Missouri River Basin survey.
Now we want our relatives returned home for our reburial.

No. 2, is the University of Nebraska and Smithsonian Institute—
remains of a body were washed out on a creek in Nebraska. The
tribes were not informed. Nebraska tribes were told remains would
be buried. We believe this is not s0. Remains were spirited off to
the Smithsonian Institute. A University of Nebraska professor con-
ducted invasive scientific study on our Ponca, Pawnee, Arikara,
and Wichita ancestors. The same professor published his specu-
lated findings in a professional paper entitled “In the Wake of Con-
tact: Biological Responses to Contact.”

The same professor obtained Federal grant dollars by stating he
had Ponca Tribe’s permission for study for the ancestral remains,
which the Ponca deny. The same professor amused his students by
displaying a baby’s skull on his hand and making it talk. The same
professor had sole access to a lab where the remains of Omaha an-
cestors were stored along with Taco Bell wrappers and other trash.
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This teacher is tellin%vyoung geople that it is okay to treat our
ancestors in this way. We found out because one of his students
was married to a tribal person.

No. 3, a NAGPRA review board committee member refers to our
ancestors as osteological collections. The same individual states,
“There is nothing in the statute or regulations that would prohibit
scientific research, new or ongoing, on unaffiliated remains.” This
is not true. The same committee member casually discuses the lat-
est history of NAGPRA and talks about costs for molecular analy-
ses to bed one on our relatives.

The same committee member requested to do DNA research on
a Canadian band from White Fish River. When he is refused, he
threatens to lift the moratorium on study of their ancestors and to
cut off further communication with them.

Senator Inouye, these are our ancestors and our relatives that he
refers to. We are not some kind of experiment or collection. We feel
extremely uncomfortable having this individual on the NAGPRA
{:)viegv committee and we request his immediate removal from this

ard.

No. 4, is the request for NAGPRA to relocate from the National
Park Service to a more neutral office within the Department of the
Interior. NAGPRA requires the Department of the Interior to im-
plement provisions of the law. Interior delegated implementation
responsibilities to the National Park Service consulting archaeolo-
gists. Today, administrative concerns of NAGPRA are largely con-
cerx&s of archaeology rather than those for whom the act was in-
tended.

The Hastings bill was introduced to amend NAGPRA and allow
for study of unaffiliated remains. The National Park Service stated
that the Hastings bill is not necessary because NAGPRA already
allows for the study of unaffiliated remains. This is not true.

If the regulatory authority of NAGPRA believes that scientific
study can be done on our ancestors, then we need a change, Sen-
ator. We are asking for a Federal inquiry into the activities of the
NAGPRA review committee. We are asking for an investigation of
the MOU between the Bureau of Reclamation and the Smithsonian
Institute. And we are asking for a Federal investigation into the
activities at the Nebraska State Historical Society and the Univer-
sity of Nebraska at Lincoln.

enator we are ready to provide you with any information to
back up what we are saying—any documentation that you may re-
quest.

Senator it has been brought to my attention that there is a reso-
lution passed by the Native Hawaiians that you may or may not
be aware of by the Hui Malama I Na Kupuna O Hawwaii Nei. This
resolution cites many problem areas in the fair implementation of
the act due to an inherent conflict of interest present because of the
regulatory authority of the act, because of a person who is with the
Department of the Consulting Archaeologists of the National Park
Service and whose agency must comply with the act’s require-
ments.

And of the many problems and frustrations we can share, the
one we want to draw to your attention is a testimony given to Con-
gress in June 1998 during a hearing regarding the Hastings bill.
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As you know, this bill was introduced to amend the act to specifi-
cally allow for scientific study of our dead. Among other things that
were testified, it was said that the amendment was not necessary
since the act already allows for the study of our ancestors who have
been placed in the category of tribally unaffiliated. Not only is this
untrue, but there is nothing in the act to provide for this or any
other type of study.

The last thing, Senator, I want to mention is the South Dakota
Mitigation Act. I have been asked by various South Dakota tribes
to make brief comments on that. As you are already aware, the
South Dakota Mitigation Act was passed in October 1998. The
Three Affiliated Tribes have over 700 potential sites that lie within
the South Dakota area. The transfer of the lands was to be given
to the State of South Dakota.

And of course, when those lands lose their Federal status, the
grotections of the Federal acts, such as NAGPRA, would not be

eneficial for our tribes. Most of those 720 sites that we are talking
about are either Mandan, Hidatsa, or Arikara. So a lot of the tribes
in the South Dakota area have asked me to request that there is—
well, let me just read this.

Prior to the passage of the Mitigation Act under NAGPRA, the
cultural resources on these lands associated with the Mandan,
Hidatsa, or Arikara are owned by the Three Affiliated Tribes and
their protection is a Federal responsibility implemented by the
Corps of Engineers. Section 605(a) of the Mitigation Act provides
for the transfer of this land to the State of South Dakota and Sec-
tion 605(h) maintains the Federal NAGPRA provisions and respon-
sibilities are not diminished on the transferred land.

Section 605(h) conflicts with Section 605(a). The Corps of Engi-
neers has no way to protect cultural resources on non-tribal land
and non-Federal lands. The tribes have no way to enforce their
ownership rights to the resources. Clarification is badly needed and
the committee should hold a hearing on ways to ensure that our
valuable cultural resources along the Missouri River do not lose
their protection under NAGPRA because of the transfer of Federal
lands to the State of South Dakota.

Senator that concludes my oral comments and I reserve any
questions for later.

Thank you.

[Prepared statement of Mr. Hall appears in appendix.]

Senator INOUYE. Thank you very much, Chairman Hall.

May I now call on Trustee Minthorn.

STATEMENT OF ARMAND MINTHORN, MEMBER, BOARD OF
TRUSTEES, CONFEDERATED TRIBES, UMATILLA RESERVA-
TION, PENDLETON, OR

Mr. MINTHORN. Good morning, Senator.

My name is Armand Minthorn. I am a member of the Board of
Trustees of the Confederated Tribes of Umatilla. I truly appreciate
this opportunity to testify on the oversight of NAGPRA today.

Today you have heard and will continue to hear about problems
in the implementation of NAGPRA, funding requirements, regula-
tions, and agency compliance. First, I would like to discuss the
great strides NAGPRA has made toward assisting Native peoples
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make decisions that affect the daily lives of our tribal members.
Next I will discuss the problem my tribe has encountered in imple-
mentation.

I am not here today to simply point out the difficulties in imple-
menting NAGPRA. I am also here to note the accomplishments
NAGPRA has made.

NAGPRA has had the effect of recognizing the significance of
tribal beliefs, not just to individual tribal members, but to the Na-
tion as a whole. NAGPRA allowed over 500 distinct tribal cultures
to retain their rights to their life ways, a life way which has been
taken away by the United States Government through policies and
practices for over 200 years.

Under NAGPRA, tribes not only protect the remains of our an-
cestors, but that by helping our ancestors we improve the well-
being of our tribes and communities.

Prior to the enactment of NAGPRA, there was no process, no
way tribes could protect their ancestors held by museums and
agencies. Tribes were powerless to take care of our ancestors. This
conduct continued even over the objections of tribes. This ignored
the basic human right that tribes must have a voice in the treat-
ment of our ancestors. NAGPRA ended this and finally established
that any system which overlooked this most basic premise of
human rights should not be tolerated in a society which values reli-
gious freedom and honors individual rights.

Upon enactment of NAGPRA, Senator Inouye stated that past
practices toward Indian graves flagrantly violated civil rights of
America and her citizens. This was powerful statement. NAGPRA
is a civil rights legislation, returning rights to tribes which had
been taken away since the earliest days of this Republic.

The National Park Service has been charged with imi)lementing
NAGPRA and has instituted programs which have helped tribes
implement NAGPRA, including grants to tribes and museums.
Grants allow tribes to effectively consult with museums and Fed-
eral agencies and pursue repatriation rather than merely being ob-
servers to the process. This consultation under NAGPRA, a formal
Eerocess of negotiation, cooperation, and policy-level decisionmaking

tween sovereigns is a bilateral decisionmaking process which en-
sures effective implementation of NAGPRA.

These grants represent a powerful tool for tribes to identify the
museums which have NAGPRA items and actively seek repatri-
ation. Today, even with the important first step NAGPRA has
made in recognizing the basic human rights of tribes to rebury
their ancestors, problems exist with the implementation of
NAGPRA.

There have been comflaints by the tribes that the National Park
Service is underfunded, understaffed, and is currently unable to
bring dozens of agencies and hundreds of museums into compliance
with a law such as NAGPRA. The Congress can assist the National
Parks Service solve this problem by increasing funding for the
NAGPRA implementation and sgeci.ﬁcally to NAGPRA grants.

There has been a great deal of public reaction to the implementa-
tion of NAGPRA, much of it negative toward tribes. What is miss-
ing from the public debate on NAGPRA is the fundamental recogni-
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tion that tribes have a right to ensure their ancestors’ graves are
protected.

Congress faces many challenges. They should strongly resist any
attempts to weaken the protections of Indian graves provided by
NAGPRA because any attempts to do so would defeat the purpose
of }l:TAGPRA and continue to erode tribal civil rights and human
rights.

These are my written comments, Senator. There are many things
that I would like to convey personally to this committee that
should not be ignored and should not be left out of the picture,
many things that the tribes have gone through with sacred human
remains. The religious and tribal traditions and culture cannot be
ignored. When you look at sacred items, sacred objects, sacred
human remains—for a tribe or a people to continue a way of life,
these items are needed. These items need to be protected. These
items need to have the proper respect they are due.

When a sacred item is affected, it potentially can affect a way of
life. When you talk about sacred—when you can look at sacred
items and sacred human remaijns—it cannot be emphasized enough
that these remains and artifacts cannot be subject to scientific
study. They cannot.

It has been said many times that these artifacts and human re-
mains need to be tested to generate data that will benefit America.
I am an American and I am an Indian person. I will not allow my
sacred objects or my sacred human remains to be data. They are
sacred—period. I will continue to emphasize this, not only with
you, Senator, but with all the museums and universities that are
continuing to conduct tests on our sacred items and human re-
mains without proper consultation. They are making decisions for
me. That is not right.

I would look at solutions or I would look at this committee to
very seriously consider compliance and enforcement of compli-
ance—not only with museums and universities, but with Federal
agencies,

As an example, you have the Forest Service that does not have
a line item budget to implement NAGPRA. As an example, you
have the Bureau of Land Management that says, We will come into
i:ompgliance with NAGPRA 10 to 12 years from now. That is not al-
owable.

It cannot be emphasized enough, Senator. The tribes’ way of life
cannot be ignored in decisions with this law. We have tribal un-
written laws that are now coming into conflict with he White man’s
written law. There needs to be a compromise. There needs to be
settlement so that the tribes’ way of life can be considered and part
of the decisionmaking process.

This is what I bring to you today, Senator, my words from what
I have been told from my older people at home. I truly hope that
you take not only my words to heart but what you hear today.

Thank you.

[Prepared statement of Mr. Minthorn appears in appendix.]

Senator INOUYE. Well, Trustee Minthorn, your position is fully
justified. I hope that you will not change your mind. Your stand is
n;lorally correct, ethically appropriate, and I hope that we will do
this.
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It may interest you to know that when we began our debate on
this act, in the earliest phase of that debate, I took the position
that a law of this nature should not be necessary because it is al-
ready the law of the land that to rob a grave is a crime. From the
earlist times in our history as a country, if you tried to rob a grave
you would have been prosecuted. If you went into a cathedral or
a church and stole a crucifix or a painting or a statue, you would
be prosecuted. But somehow these laws have not been applied to
protect Indian graves and sacred objects. It was at that stage of my
naivete when it became apparent that the Government of the
United States would resist any move to return these matters. That
is when we went full force to get this act together.

We are holding this hearing this morning because the time is al-
ways appropriate to have an oversight of measures. There is no
such thing as perfect legislation. We know that much as we believe
that this 1s a good measure, it may be far from being perfect in its
implementation. That is why this hearing is being convened.

We thank you very much for your statement.

GoMa}y; I now call upon the member of the Rosebud Sioux Tribe, Mr.
ugh.

It may interest you to know, Mr. Gough, that when I first be-
came chairman there were several members of the Rosebud Tribe
who thought that I was a member of their tribe. They said I look
like one. [Laughter.]

STATEMENT OF ROBERT GOUGH, MEMBER, ROSEBUD SIOUX
TRIBE NAGPRA COMMITTEE, ROSEBUD, SD

Mr. GOUGH. I remember your visit to Rosebud in 1986 to the
Rosebud IHS. I had the pleasure of guiding that tour bus.

Good morning, Senator. I bring you greetings from the Rosebud
Sioux Tribe. I have provided copies of photographs along with a full
statement and full supporting documentation to my written state-
ment.

Your visit there at Rosebud is very warmly remembered by the
Rosebud Lakota.

Just for the record, I am a member of the Rosebud Sioux Tribe
NAGPRA Committee. I am not a member of the Rosebud Sioux
Tribe. I do not even look like a member of Rosebud Sioux Tribe.
[Laughter.]

But I am the attorney for the estate of Tasunke Witko, Crazy
Horse, the great Lakota leader. Again, I serve as a member of the
NAGPRA Committee for the Rosebud Sioux Tribe. It is indeed an
honor to appear before this distinguished committee on behalf of
both the estate and the Rosebud Sioux.

I come before you today to address a case of ongoing concern
with regard to a lack of compliance with and enforcement of the no-
tification procedures established under NAGPRA. This is a case
which involves: A resgected, private institution of higher learning,
namely, Washington College of Chestertown, Maryland; a buckskin
shirt, fringed with human hair, believed to have belonged to Crazy
Horse; a lack of compliance by Washington College with either the
spirit or the letter of NAGPRA; and a lack of enforcement of the
civil penalty provisions by the United States National Park Service
for such non-compliance.
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It appears from the record on file with the National Park Service
that for the past 60 years Washington College has held a collection
of Native American artifacts which include a shirt said to be
trimmed with human scalp that is purported to have belonged to
the famed Lakota leader, Crazy Horse. The estate and the tribe
have made repeated attempts to examine the objects and artifacts
in this collection of materials and related documentary evidence as
to its provenance. '

Washington College has knowingly ignored these requests and
has proceeded to sell the bulk of this collection, including the shirt,
through an auction house in New York City on May 21, 1996 with-
out having either filed a summary or inventory of the collection as
required under NAGPRA.

pparently, Washington College unilaterally decided, based upon
expert evidence and advice in a written legal opinion, that they did
not need to comply with the requirements of the law. Incredibly,
the college presumed on its own and without benefit of input from
known and interested Native parties that the objects and artifacts
in its Native American collection were not subject to the require-
ments of the act. Having opted out of any compliance requirements,
the college was then free to sell these objects and artifacts through
Sotheby’s Auction House to the highest bidder.

This sale occurred without proper notice to either the tribe or the
estate, who are parties known to Washington College as having an
affiliation, association, and interest in this collection. This sale has
materially damaged the tribe and estate through a loss of any op-
portunity to examine, investigate, or potentially repatriate such ob-
jects and artifacts.

A matter of particular concern for us today is the critical need
for action by the National Park Service in enforcing the civil provi-
sions of NAGPRA. To date, we are not aware of any enforcement
proceedings initiated under the civil penalties provisions of the act.
We seek a determination that Washington College has failed to
comply with NAGPRA and that such failure has ultimately re-
sulted in the sale and subsequent disposal of the collection.

We ask this committee: Where in the law are federally-funded in-
stitutions possessing objects and artifacts that may be subject to
NAGPRA protection allowed to presume that the Federal law does
not apply to them? Where in the law are such institutions excused
or exempted from filing appropriate summaries or inventories of
their colTections based upon their own hardly disinterested deter-
minations that such items are not subject to the act?

Washington College’s non-compliance in the sale of its collection
without notice to identified interested parties effectively prevents
any fair or open determination of what may or may not satisfy the
NAGPRA categorical requirements. The position of Washington
College only satisfies its self-interest and indeed financial gain. The
prospect of an institution evading its legal duty and financially
profiting in the sale of human remains, sacred objects, or objects
of cultural patrimony is reprehensible and I believe unlawful.

It is precisely this prospect—that is, leaving the question of
whether an institution has a duty to comply with Federal law up
to that institution’s own self-interested discretion—that we find
setting a most troubling precedent. Allowed to stand, this prece-
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dent will effectively preempt tribal participation and foreclose Fed-
eral regulation under the act.

We seek only effective compliance and diligent enforcement of
the Federal protections provided under this %aw. We bring this
matter to the attention of this oversight committee at this time in
the hope of alerting you to this problem of threshold compliance.
Perhaps a suggested remedy might include a technical amendment
to require that no sale of any objects or artifacts which may be sub-
ject to NAGPRA may occur without a written certification of com-
pliance with the summary and inventory provisions of NAGPRA
from the applicable Federal agency. This would provide notice and
assurance to the various auction houses and other venues traffick-
ing in Native American objects and artifacts that their participa-
tion in such sale would not aid, abet, or promote willful non-compli-
ance with NAGPRA.

To date, as far as we understand, there have been no enforce-
ment actions taken under the civil penalty provisions of the act.
But this should not be taken as an indication that there are no
problems with institutional compliance. Lack of enforcement in
such cases as this means that institutions holding objects and arti-
facts of s;fniﬁcant cultural import can effectively evade the bal-
anced legal protections I‘?rovided for all parties under NAGPRA.

It may be that the National Parks Service is ill-equipped or ill-
disposed to properly carry out the enforcement functions of
NAGPRA. The failure of the National Park Service to adequately
respond in accordance with the express provisions of the Act fur-
ther compounds this evasion and denigration of this all too nec-
essary Federal legislation.

On behalf of the estate of Tasunke Witko and the Rosebud Sioux
NAGPRA Committee, I thank you for your time and consideration
in this matter.

[Prepared statement of Mr. Gough appears in appendix.]

Senator INOUYE. I thank you very much, Mr. Gough.

Now may I call upon the Vice President of NCAI, Mr. Stevens.

STATEMENT OF ERNIE STEVENS, Jr., VICE PRESIDENT, NA-
TIONAL CONGRESS OF AMERICAN INDIANS, WASHINGTON,
DC

Mr. STEVENS. Good morning, sir.

Good morning, Vice Chairman Inouye. My regards to chairman
Campbell and distinguished members of the Senate Committee on
Indian Affairs who are not here this morning. On behalf of the Na-
tional Congress of American Indians and our president, Ron Allen,
I thank you for the opportunity to present testimony regarding the
implementation of the Native American Graves Protection and Re-
patriation Act, NAGPRA. My name is [remarks given in Native
tongue] and I am also known as Ernie Stevens, Jr. I am First Vice
President of the National Congress of American Indians and a
member of the Oneida of Wisconsin’s Business Committee. Joining
me this morning is NCAI governmental associate, Brian Stockes,
representing our Washington, DC office.

ollowing NAGPRA'’s enactment in 1990, Native Americans re-
joiced at the prospect that their lost ancestors and sacred objects
would be returned after decades of separation and that their sacred
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burial sites would now receive some legal protection. As you know,
Congress’ intent in enacting NAGPRA was to ensure that the Na-
tive American human remains and sacred objects retained by the
Federal, State, and local governments, universities, and the mu-
seum community are returned to the appropriate tribes and our de-
scendants. The law also ensures that burial sites on tribal and Fed-
eral lands are properly protected. However, unless those involved
in the process maximize the law’s mandates and potentials,
NAGPRA cannot address the problems it was intended to address.

In order to bring their people home to their rightful resting
places, to protect those at rest, and to fulfill the mandates of
NAGPRA, Native J)eople have over the years begun to understand
both the scope and limitations of the law, its process, and its regu-
lations. At the same time, they are also looking at their own com-
munity’s needs and goals and how to address their concerns
through the NAGPRA review committee.

In 1996, the National Congress of American Indians established
a commission on repatriation and burial site protection, which
meets during our mid-year and annual sessions, to address the va-
riety of issues involved in repatriation and burial site protection
and preservation. The National Congress of American Indians’ com-
mission is comprised of nine members from throughout Indian
country. Mr. Minthorn is a member of that committee as well.

The formation of this national repatriation and burial sites pro-
tection coalition has helped tribes t%rough the sharing of common
experiences to work together on the sometimes difficult and com-
plex decisions involved in the NAGPRA process. Over the next few
months, the National Congress of American Indians’ commission
will be developing a survey that will help determine the existence
and scope of tribal NAGPRA programs across Indian country.

When discussing NAGPRA and its implementation, the original
intent involved in the enactment of this fe);gislation must be always
kept in mind. It was enacted to address and correct the standards
and behavior of the scientific community which were discrimina-
tory, paternalistic, and a violation of human rights and property
rights. It was drafted as a delicate compromise between the sci-
entific community and Indian country, with an understandable em-
phasis on the perspectives and needs of Native peoples.

Over the last 9 years, many tribal leaders, their staff, elders, and
religious leaders have worked to develop programs to deal with the
many complex and difficult issues involved in the NAGPRA proc-
ess. Some tribes have had a lot of experience and have established
viable repatriation programs while others may not have had re-
sources to implement this important act.

There are many positive aspects to the law as well as many
shortcomings. For many of our member tribes, the task has not
only been to identify and address these shortcomings, but also to
make the best of what the law already provides.

The following are some of the critical issues and concerns raised
by our member tribes with regard to the implementation of
NAGPRA.

One of the most important and central issues of concern to tribes
is having the resources to develop their own program or system
that would assist them in the implementation of NAGPRA and
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help them meet their individual cultural and historic preservation
goals. For those tribes which have the resources, their programs
have incorporated a number of components which you will find in
our full written testimony.

Overall, tribal programs have been instrumental in helping
tribes meet many of their objectives, which in turn has helped
them comply with NAGPRA. By facilitating and ensuring tribal
compliance, those in government, museums, and universities will
also be held more accountable. The resources and expertise are
available, but the tribes must have access to those resources to
meet the ultimate goals of NAGPRA.

Since the passage of NAGPRA, activities under the law have in-
tensified in a number of areas, including the completion of sum-
maries and inventories of the remains and objects as well as very
successful repatriations. However, while the process is moving for-
ward, many tribes are still finding themselves with very little re-
sources and limited staff available to complete the work necessary
to properly fulfill the mandates of the law. Meanwhile, government
agencies, museums, and universities—in many cases—have the
available resources and staff available to implement the law’s re-
quirements.

Despite a continual request since fiscal year 1994 for NAGPRA-
related grants of $10 million, to date the administration has re-
quested and Congress has appropriated only a fraction of that
amount, $2.4 million annually. This funding level is far below the
projected amount necessary to successfully comply with the provi-
sions of the Act and well below the $10 million level.

Mr. Chairman, in order to be equal partners in the NAGPRA
process, tribal governments must be provided with sufficient fund-
ing, a request which was recently conveyed to this committee dur-
ing its hearing on the President’s fiscal year 2000 budget request.

Another issues of vital concern to our member tribes is the status
and viability of the NAGPRA program within the National Park
Service under the Department of the Interior. The NAGPRA pro-
gram plays a critical role in providing much of the funding and
technical assistance necessary for tribal governments to carryout
the mandates of NAGPRA and its administrative regulations. To
place this program under the authority of the departmental con-
sulting archaeologist is clearly erroneous due to the obvious poten-
tial for conflict of interest.

The position requires the oversight of a Federal statute,
NAGPRA, that mediates museum and archaeological interests with
the interests of American Indians, Alaskan Natives, and Native
Hawaiians, The National Congress of American Indians believes
that the original intent and focus of the law requires that the
NAGPRA program be raised to the level and location within the
Department of the Interior which will provide for the least amount
of bias and accordingly it’s staffed with qualified individuals at-
tuned to the objectives and goals of this very important human
rights legislation.

The United States must consider the government-to-government
relationship and the trust responsibility to Indian tribes and their
members concerning the return of goods and remains. The respon-
sibility carries with it the highest fiduciary standards regarding
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the conduct of Federal agencies in its treatment of tribes in the
area of repatriation.

Mr. Chairman, the proper placement of the NAGPRA program
within the Department of the Interior is a very important decision,
one which requires the consideration of a variety of issues and per-
spectives involved in the implementation of the act.

Therefore, pursuant to National Congress of American Indians’
resolution MRB-98-102, which is included in our full testimony,
we ask that the Senate Committee on Indian Affairs examine the
issue of conflict of interest and consider the views and concerns ex-
pressed above by our member tribes.

As tribes continue to become familiar with NAGPRA, it has be-
come clear to them that the implementation of the act has not pro-
vided those protections which the law had intended. We have a
number of concerns with regard to repatriation and burial sites
protection, most of which you will find in our complete written tes-
timony. However, I would like to touch on two issues.

To determine cultural affiliation for implementation of the
NAGPRA, the law expressly calls for the use of a variety of sources
of evidence including tribal history, knowledge, and tradition. How-
ever, in many cases archaeologists have exclusively been making
these determinations and we take exception.

The need for stronger enforcement by the Department of the In-
terior and Justice—this requires investigation, prosecution, and the
imposition of penalties for violators of the law, including Federal
agencies and States.

Last, the National Congress of American Indians would like to
take this opportunity to point out the high profile publicity given
to the controversy over human remains discovered near Kennewick,
WA, which has made it very difficult to discuss the issues involved
in the treatment of human remains.

It is unfortunate that some scholars have chosen to introduce the
concept of race, which is disavowed by the American Anthropo-
logical Association, as a factor in reviewing NAGPRA and making
recommendations to amend this act. The Kennewick case has
shown that there are scholars from throughout this country who do
not agree on what factors to use in reviewing the case. However,
even if they do finally come to some agreement, Native Americans
also have certain knowledge and traditions in a number of areas
which must also be considered.

Apparently, there is no burden of proof that scholars must meet
before their scientific theories threaten a law which was carefully
considered and based upon a broad range of knowledge, while Na-
tive Americans are restricted in their claims.

Scientists must also be restrained so that all competing interests
will be served, particularly since NAGPRA was passed in 1990 to
prevent the discriminatory and high-handed tactics which scholars
and scientists had historically shown toward Native Americans. To
now accept such principles would be a dreadful step backward.

Remains that are found to be 9,000 years old in North America,
such as the Kennewick case, should logically be determined as Na-
tive American based on a preponderance of evidence now available,
including current history—both Indian and non-Indian—anthropol-
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ogy, and science. The NCAI supports the Army Corps of Engineers’
original decision to repatriate those remains under NAGPRA.

Mr. Chairman, on vacation last week, my daughter pulled this
from a stand in a grocery store in Salem, OR ang asked me what
this was all about. It reminded me of when I was a young man and
the teacher told me that I came from the Bering Strait. I went
home and told my mother and she quickly corrected me. My moth-
er was one of the first activists in our family and was a member
of interactions in Alcatraz and other places throughout Indian
country. She told me very directly that that was not the case. At
that point, I went back to school and told my history teacher and
was promptly excused from the classroom.

Scenes like that were from approximately 30 years ago. Just
when we think we are getting someplace, we suffer setbacks. It was
very discouraging to have to try to explain history to my 14-year-
old daughter. Unfortunately, it takes the history from traditions in
our culture to get the most accurate story to our children. This is
not an exception.

Mr. Chairman, in order to properly and faithfully carryout
NAGPRA’s congressional intent and to facilitate its process, the
concerns of tribes must be equally weighed and at times given even
greater weight. Furthermore, the United States must adhere to its
trust responsibility to tribal governments and to Indian people to
protect and preserve Native culture and tradition.

Mr. Chairman, this concludes my statement. Thank you for al-
lowing me to present, for the record, the National Congress of
American Indians comments regarding the implementation of the
Native American Graves Protection and Repatriation Act. I thank
you for giving me this time and I assure you that we speak for our
tradition and our culture on behalf of our member tribes, and more
specifically our tribal elders.

[Remarks given in Native tongue.]

[Prepared statement of Mr. Stevens appears in appendix.]

Senator INOUYE. Thank you very much, gentlemen.

It is obvious from listening to your testimony that this committee
will have to seriously consider amendments to this act if the
present act, as written, does not provide for proper implementation.
For example, it was clear in my mind when we enacted this meas-
ure that federally funded institutions—whether they be museums
or colleges—are covered. Therefore, for any college to suggest that
since this is an institution of learning and not a museum, it is
therefore out of the act is simply not accurate. If the record shows
that they have been receiving Federal funds, I believe they are cov-
ered by this law. We will have to look into that.

May I ask all of you general questions and get your viewpoint?

Judge Hutt suggested that an office of a prosecutor be estab-
lished to prosecute violators of the law and to bring about some
sanctions. Apparently, you believe that institutions and individuals
in this land have been guilty of conduct, which would be the basis
for a cause of action.

I?)o you believe that we should set up a special office of a prosecu-
tor?

Mr. HaLL. Senator, I would agree with that. There are many,
many stories that we could talk about in terms of incidents that
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have happened. That is why in my testimony I asked for a Federal
investigation about practices that we think are violations. I think
this would be—the location was being discussed and where that
is—I think the Judge was talking about a neutral site. I agree with
that, some place where fairness is given.

The whole thing about the Lewis and Clark bicentennial and all
the issues and excitement it is creating in 2004, we are seeing inci-
dents of grave robbers throughout North and South Dakota, in the
Aberdeen area specifically. We need the protections of the Federal
Act and the Federal Government. That 1s why I raised the issue
of the South Dakota Mitigation Act. By transferring the land to the
State, we lose the protection of NAGPRA. That is real critical for
us. And we were not consulted with that.

I appreciate the comments that the other gentleman here gave
about the trust responsibility. Of course, you are one of the strong-
est advocates, Senator, there is about Federal trust responsibility
to Indian tribes. I agree that violations have occurred and that
they will be on the increase. We need some independent prosecut-
ing office to do that.

Senator INOUYE. Mr. Minthorn.

Mr. MINTHORN. I would concur that there is a need for such an
office. If there was an office to enforce compliance with the law, I
think such an office is needed. Maybe this would diminish non-
compliance by museums and/or universities, as well as Federal
agencies. Maybe that would diminish or decrease extensions that
have been granted over and over to museums and universities,
therefore stopping repatriation.

A final comment for a suggestion would be that if such an office
is created, I would strongly urge and suggest that this office be cre-
ated with tribal input or tribal participation.

Thank you.

Mr. GOUGH. Senator, I sit before you as one holding graduate de-
grees both in anthropology and in law, and I can tell you that the
are very different disciplines. I believe that the National Par
Service is ill-equipped and ill-disposed to be able to carryout these
enforcement functions under NAGPRA, as I stated in my testi-
mony. It would seem that the suggestions made for placement
within the Solicitor’'s Office, an office that while having an aware-
ness of the issues within the Department of the Interior, also has
those special skills to be able to prosecute violations of the law.
That may well be an appropriate place—certainly outside the Park
Service, would be the comment I would make from my experience.

It is too difficult to balance those two roles. You get into that
conflict of interest clearly. We do not need to institutionalize that
conflict. I think we can rather easily remedy that with its separa-
tion in moving it to, perhaps, the Solicitor’s Office.

I would also make one other comment. You solicited comments
with regard to the problem of the unidentifiable remains. As a sci-
entist, by definition the “unidentifiable” have little, very limited
scientific value in terms of culture, in terms of understanding and
interpreting culture.

Your comment about the Louisiana Purchase recalled to mind
that the United States did not buy one square inch of property in
the Louisiana Purchase. Instead, it purchased the European-held
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rights to deal with the tribes in that area. Perhaps calling of a
grand council of tribal elders, leaders, spiritual people together to
have them resolve what should happen to the remains that have
come collectively from that area may be one approach that I think
would be consistent with the spirit of the law that you have duti-
fully crafted.

Thank you.

Mr. STEVENS. Senator, certainly Mr. Minthorn’s comments are
highly respected in our circles in his capacity as a commission
member. In addition, in our testimony we ask for stronger enforce-
ment by the Departments of the Interior and Justice that requires
an investigation, prosecution, and imposition of penalties for viola-
tors of the law, including Federal agencies and States.

I think that all too often people take this for granted. You see
a burial mound and you see some objects and people do not really
understand the seriousness of repatriating these situations and
helping our people to rest. They think that it is all done.

As an example, right out of college I moved to a town in northern
Wisconsin that had a very small Native American population but
had several burial mounds near its waterways. The burial mounds
were made into a park where children played often. I questioned
that and was appalled at that. People just thought it was normal
and common. Those were violated long ago and there was probably
nothing in them. It was just a normal kind of thing for this commu-
nity. It was a very nice and beautiful community, but they just did
not understand. They were uneducated.

My wife took our three young children down and played in that
park on one occasion. In departing from that park, my wife became
very ill. She came home and was almost to the point of dizzy. It
became an illness that lasted for 3 to 4 days. To us it said that
there are still some struggles in our ancestors and those people
who have been violated. Until we lay those struggles to rest, they
will continue to struggle. This is the way we are going to do it.
Until we take a strong position and until we start using prosecu-
tion as one of those issues and holding everyone to that standard,
I think our ancestors and the spirits of our past are still going to
struggle.

Senator INOUYE. I thank you very much.

Before I proceed with individual questions, I should point out—
so that everything will be above board—I am certain you have no-
ticed that there is no witness from the Department of the Interior.
This was a deliberate decision on the part of myself and the com-
mittee staff because we are presently working the Interior Depart-
ment and I did not want this to be a bashing hearing. I must say
that over the years the Interior Department has been very coopera-
tive—maybe not fully satisfactory, but I think they are doing their
best. I feel that something can be worked out with the National
Park Service, with the Archaeologists Office and such. That is why
I did not want to have them testify here and look upon this whole
proc:eieding as an Interior bashing exercise. I hope you will under-
stand.

I can assure you that we will carry on this discussion with the
Department with vigor. I can assure you with sincerity.
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Mr. Minthorn, whatever happened to the person you wanted
thrown out of the review board? Is he still on?

Or was that Mr. Hall?

Mr. HALL. Senator, he is still on the committee.

Senator INOUYE. Do not mention his name, but is he still on?

Mr. HaLL. Right. That is correct.

Senator INOUYE. And on this transfer of land, are you still hav-
ing problems?

Mr. HALL. Yes; we are. The South Dakota Mitigation. That act—
is that what you are referencing?

Senator INOUYE. Yes.

Mr. HaLL. That act that was passed in October—there are two
tribes involved with the act. Along with the State of South Dakota,
Oregon received excess lands from the Corps. As I mentioned, we
have over 720 sites, but we feel that we are going to lose our pro-
tection. NAGPRA will not apply. That is why I mentioned those
two numbers 605(a) and 605(h) that are conflicting. That does not
give us the protections.

Our tribe was real influential as traders along the Knife River
in Missouri all the way up and down. In 1804 when Lewis and
Clark came we had Knife River flint. So we have pottery from the
southwest up in North and South Dakota there. So a lot of our
human remains are there. We just feel that with the bicentennial
and all those things occurring—and we know of instances of grave
robbing today.

If the land is transferred, then we feel that we lose the protec-
tions under NAGPRA. We are requesting an oversight hearing. I
have several calls from other Sioux Tribes, Pine Ridge, Standing
Rock, Crow Creek, et cetera, et cetera. If you have read the papers
in South Dakota, they have had demonstrations. There is a camp
right now on Lac du Flambeau Island in Pierre, SD. There is an
Indian encampment and there are a lot of non-Indian people that
have A’oined the encampment in protest of the South Dakota Mitiga-
tion Act.

All they are saying—and that they have asked me to express to
you, Senator—is that an oversight hearing be conducted so that
those conflicting things within fie law can be worked out so that
we have the protections under NAGPRA.

Senator INOUYE. I noted in your testimony that there were sev-
eral successful joint tribal reburials. But when this matter was put
in the Federal Register, it was opposed. I shall check on this. It
seems like the joint proposal has been working, but I will try to
find out why Interior opposed this joint tribal reburial proposal.

hMr. HALL. I appreciate that because the tribes are happy with
that.

Senator INOUYE. Mr. Minthorn, can you give us a memo on your
testimony as to what would be needed in funds and staff in the Na-
tional Park Service to adequately administer this responsibility?
You spoke in general terms that the funding was inadequate and
the staffing was inadequate. It would help the committee if we
could go before the Appropriations Committee and say that we rec-
ommend the funding of so much money.

Mr. MINTHORN. As an example, Senator, as was mentioned ear-
lier, I am a member of the NAGPRA review committee. Being on
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that committee, I get a lot of concerns stressed to me over and over
by tribes, not only in the northwest but throughout the Nation. At
the recent meeting in Santa Fe of the NAGPRA review committee,
it was very evident that the National Park Service is not only in
a very awkward position, but in a very time-consuming position in
the sense that you have an agency and staff and resources that are
trying to deal with tribes on a national level to make repatriations
happen, to listen to cases, to listen to individual tribal members as
well as religious leaders, listening to individual tribal govern-
ments~—there is just not enough time and staff and resources for
one group to do that.

There needs to be consideration to either expand or have appro-
priate staff and resources to accommodate listening to a Nation as
well as to over 500 tribes.

Senator INOUYE. Thank you very much.

Mr. Gough, whatever happened to those artifacts, the shirt of
Chief Crazy Horse?

Mr. GOUGH. As we understand it, it was sold at auction.
Sotheby’s declines to even tell us who it was purchased by. I be-
lieve almost all of the collection was sold with the exception of the
bonnet. There was a full-feathered bonnet—eagle feather bonnet—
that was labelled as having belonged to Red Cloud that was with-
drawn from sale at the auction day because of the eagle feathers.
So Sotheby’s was at least somewhat sensitive to Federal law.

But with regard to the rest of the collection, they were all put
on the auction block and sold.

Senator INOUYE. So you have no idea where it is now?

Mr. GouGH. As I understand it, when we contacted the Park
Service, the sale had already occurred—we had tried to see this
shirt and this collection several times. We were told that it was
going to put out for conservation and we would have to come back
at some later point. I wrote a letter in early May saying that I
would be coming out to Maryland and Washington, DC and would
like to stop by and look at the material. I received a letter after
the sale telling me that there was no need for my trip, that these
objects were going to be sold at Sotheby’s. ’

When I found that out, I notified the Park Service as well as
Sotheby’s and Washington College and protested the sale.

As I understand it, a criminal investigation was undertaken in
New York, where Sotheby’s is located, looking into the matter of
whether or not there was a violation of criminal law with regard
to the trafficking in human remains because of the human hair at-
tached to the shirts, but that the legal question at that point
turned on whether the hair was voluntarily or involuntarily taken,
cut, and put on the shirt, and whether or not prosecutors may be
able to get a conviction beyond a reasonable doubt of whether or
not hair that was cut—with no scalp or flesh attachments—could
be proven to a jury beyond a reasonable doubt to be in fact human
hair involuntarily taken and therefore human remains.

We contacted the U.S. Attorney’s Office in Manhattan to find out
what the progress was and what was happening. Periodically we
would check to see what the story was. Finally, in one phone call
we were told that they had released it 3 weeks ago and that they
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were going to notify us that it was to be released for sale. They had
let the sale go through.

At this point, we are looking at what other legal options we may
have to deal with Washington College for conversion of that prop-
erty because there are some other legal titles associated with it
from the original lenders of that material. We have been in contact
with the original lenders of the collection to the museum. We have
been able to do quite a bit, but the shirt—for all intents and pur-
poses—is gone at this point and we do not know where that is.

Senator INOUYE. During your initial discussions with Washington
College, did you advise the National Park Service or the Interior
Department of your action?

Mr. GouGH. We advised not only the National Park Service, but
I remember sending a copy of the NAGPRA legislation to Washing-
ton College highlighting the appropriate parts indicating that a
museum or an institution of higher learning was eligible and that
it was a threshold question of—if they have objects that may be
subject to the law, they had to follow certain requirements.

So we did provide early notification. That was prior to the expira-
tion date of November 16, 1995 when all of the surveys or inven-
tories were supposed to be in under the law, originally.

Senator INOUYE. I thank you very much.

Mr. Stevens, like Ms. Worl, you suggest that the placement of
the administrative responsibilities in the hands of the Depart-
merg;’s chief Archaeologist creates a conflict of interest. Is that cor-
rect!

Mr. STEVENS. Yes.

Senator INOUYE. In my statement that I just made, I did not
want you to get the idea that I want this office to remain as is and
to have the responsibility. We are now presently discussing how to
resolve this matter. So I do not know what the outcome will be.

But how do you propose that we address this conflict of interest
problem?

Mr. STEVENS. Senator, I do not have the answer to that question
today. I really think that we would yield to our commission study
to make that recommendation. When you mentioned previously
about the potential for bashing or for Interior people to be here, 1
think that was a good decision on your part. But I think that we
have to carefully think this through and be assertive and patient
so that we can do what is best for this entire process. That is why
we have empowered the commission to make those recommenda-
tions. I think that is the direction we would like to go for that rec-
ommendation. .

Senator INOUYE. And then my final question to all of you.

The act called for a 5-year period in which to set up an inven-
tory. I believe 3-year extensions have been granted to about 60 mu-
seums. Is 8 years enough to establish an inventory? Or should we
extend this further?

Mr. HALL. Senator, my thoughts are that that is enough time. I
do not think any more extension should be granted.

The question that you raised about sacred—life is sacred and
human remains are sacred. Enough time has been given. We want
to bring our ancestors home for proper reburial.
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Mr. MINTHORN. I would concur that 8 years is enough time.
There should not be any more extensions.

It is true the words that I have heard from my older ones. When
traditions are followed, the right things will happen. These muse-
ums and universities and Federal agencies hollc)ipobjects that are
part of our traditions and our way of life.

Thank you.

Mr. GOUGH. Senator, I would just say that the materials that we
have discussed here today on behalf of the estate were lost after
the expiration of the first deadline—after that 5 year time period.
What has happened in the last 3 or 4 years—how much else has
been lost that we may never be able to retrieve — we cannot even
give you an answer. We do not know how much more will be lost
with further extensions. That is impossible to say.

Mr. STEVENS. On the technical parts of that, I agree. But I would
like to emphasize the pain and suffering in the example I have
given you that has directly affected my family regarding this. I
think that the pain and suffering continues.

As I assert patience and understanding and assertiveness in this
process, I think it has to be within reason. So I think that is more
than enouiil time, if you consider that our ancestors continue to
struggle while we do not finalize this process.

Senator INOUYE. Gentlemen, once again, I thank all of you for
your testimony. I give you my assurance, as a member of this com-
mittee, that your recommendations will be placed in the hands of
the committee and we will fully consider every one of them.

Thank you very much.

Senator INOUYE. Our final panel consists of the President of the
Society for American Archaeology of Washington, DC, Professor
Keith Kintigh; and the President and Chief Executive Office of
Bishop Museum, Honolulu, on behalf of the American Association
of Museums, Washington, DC, Donald Duckworth.

Professor Kintigh, welcome, sir.

STATEMENT OF KEITH KINTIGH, PRESIDENT, SOCIETY FOR
AMERICAN ARCHAEOLOGY, WASHINGTON, DC

Mr. KINTIGH. Thank you very much.

Senator Inouye, the Society for American Archaeology thanks the
committee for this opportunity to comment. SAA is the leading or-
ganization of professional archaeologists in the United States. In
1990, the SAA led the scientific community in working on
NAGPRA and helped form a coalition of scientific organizations
and Native American groups that strongly supported NAGPRA’s
enactment. We have always urged our members to work toward its
effective implementation.

Joining us in this testimony is the American Association of Phys-
ical Anthropologists, the leading organization of physical anthro-
pologists in this country, which also supported the passage of
NAGPRA.

Senator 9 years ago I stood before this committee to present
SAA’s testimony on S. 1980, the bill that became NAGPRA. Look-
ing back, I agree with you that the act is largely working, although
problems remain. But I think the committee can be proud of what
NAGPRA has accomplished. As you mentioned, hundreds of sum-
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maries and inventories have been submitted to th2 tribes, repatri-
ation occurs on a regular basis, and consultation has led to im-
proved understandings among tribal people, museum personnel,
and scientists.

However, in the interest of improving the implementation of
NAGPRA, we introduce four issues.

First, coordination of the NAGPRA functions by the Depart-
mental Consulting Archaeologist. The Secretary of the Interior del-
egates responsibility for NAGPRA coordination to the Depart-
mental Consulting Archaeologist, or DCA, who manages the Na-
tional Park Service’s Archaeology and Ethnography Program. For
the following reasons we believe that moving this administrative
function to a different office would impede rather than enhance the
implementation of NAGPRA:

Transfer of NAGPRA coordination functions would require a
new, expensive, and redundant administrative unit.

No other administrative unit has the expertise necessary to co-
ordinate NAGPRA. The Archaeology and Ethnography Program
has coordinated NAGPRA for 9 years and only the DCA is in a po-
sition to articulate NAGPRA with other historic preservation law.
And this is becoming increasingly important as the section 3 provi-
sions of NAGPRA—those having to do with inadvertent discoveries
and intentional excavations, mostly associated with development on
Federal land—are becoming more and more a deep concern to In-
dian people, especially in the West.

The most serious complaints about NAGPRA coordination result
from inadequate funding, as we have heard, not from administra-
tive location. A move in itself will not solve the funding problem.
There is just a lot of work that needs to be done.

Contrary to common belief, the Archaeology and Ethnography
Program does not determine cultural affiliation. They do not do
that even for National Park Service collections. Those determina-
tions are made by the units that actually hold the collections.

I agree with Judge Hutt that allegations that the NAGPRA grant
program is unfairly administered are just unfounded and the sta-
tistics, I believe, show that.

The NAGPRA review committee has not recommended movement
of the NAGPRA functions but has worked with the National Park
Service Archaeology and Ethnography Program.

Finally, while Native American groups argue that their interests
are not adequately considered, within the scientific community,
there is a widespread belief that it is in fact scientific interests that
are routinely ignored. But I think together we have to recognize
that NAGPRA was a legislative compromise intended to balance le-
gitimate traditional Native American concerns with the scientific
community and the broader public interest in our shared American
heritage. I think the Departmental of Consulting Archaeologist and
his staff have consistently attempted to fairly maintain that bal-
ance.

The second issue is that of Federal agency compliance. SAA and
AAPA join the review committee, tribes, and museums in express-
ing dismay about the lack of compliance by some Federal agencies.
Most obvious is the failure of some agencies to complete inven-
tories. Where they are made, however, agency determinations of



44

cultural affiliation are often made without adequate tribal con-
sultation and also without adequate efforts to compile and ade-
quately weigh scientific or traditional knowledge. We ask Congress
to employ the means at its disposal to induce or compel agency
compliance. While new appropriations are badly needed, punitive
measures may also be required.

The third issue is extensions for museums to complete inven-
tories. Interior is apparently planning to arbitrarily deny requests
by six museums with very large collections that have asked for ex-
tensions to complete their inventories. Where museums have made
good faith efforts to comply with the law, denial of extensions is
contrary to the objectives of NAGPRA and I believe will place a
heavier burden on the tribes to achieve the repatriation that would
be just.

The fourth issue is the interpretation of cultural affiliation. Cul-
tural affiliation is a cornerstone of NAGPRA because it provides le-
gitimacy for most repatriation claims. A critical problem is the ex-
pansion, in practice, of the statutory definition of cultural affili-
ation beyond any legally defensible limits. While the law requires
evidence demonstrating cultural affiliation, frequently little or no
evidence is presented. Procedural shortcuts and distortions of the
definitions have already led to problems such as that of the
Kennewick Man and have the potential to lead to many more prob-
lems, disputes, and ultimately, lawsuits.

In conclusion, we offer five recommendations:

The overwhelming obstacle to the effective implementation of
NAGPRA is the lack of funding for ongoing tribal programs, for
museum programs which continue as well apart from the inventory
process, and for agency repatriation programs. These are all ongo-
ing funding problems that will remain into the foreseeable future.

The committee should discourage the transfer of NAGPRA co-
ordination from the Archaeology and Ethnography Program and
move to increase that program’s funding.

The committee should forcefully work to bring Federal agencies
into compliance with the law.

The committee should encourage the Department of the Interior
to reconsider requests for inventory extensions based on a case-by-
case evaluation of each museum’s efforts to see if they have been
in fact in good faith.

Finally, we ask the committee to strive to improve agency and
museum adherence to the letter and the spirit of NAGPRA, par-
ticularly in making their determinations of cultural affiliation.

We thank you for your consideration and stand ready to work
with your committee or other groups within Congress or Native
American groups on any amendments that you feel may be re-
quired.

Thank you.

[Prepared statement of Mr. Kintigh appears in appendix.]

Senator INOUYE. Thank you very much, professor.

Mr. Duckworth.
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STATEMENT OF W. DONALD DUCKWORTH, PRESIDENT AND
CEO, BISHOP MUSEUM, HONOLULU, ON BEHALF OF THE
AMERICAN ASSOCIATION OF MUSEUMS, WASHINGTON, DC

Mr. DuckwoORTH. Vice Chairman Inouye, it is a pleasure to ap-
pear before you in any capacity. In this particular instance, I am
honored to be here as President and CEO of Bishop Museum, as
you well know, a Hawaii-based not for profit corporation, which in-
cludes the Bernice Pauahi Bishop Museum, which is Hawaii’s State
Museum of Natural and Cultural History. I am presenting testi-
mony on behalf of that institution and on behalf of the American
Association of Museums, for which I serve on the Board of Direc-
tors.

I have submitted my longer written testimony for the record.

The Bishop Museum is committed to repatriation, as it has been
since 1990 when a representative of the institution, Dr. Elizabeth
Tatar testified before this committee on behalf of Bishop Museum
in favor of the passage of what we now know as the NAGPRA Act.

I would like to comment briefly on our experiences over the past
9 years as we have worked very hard to implement both the letter
and the spirit of the law. I would also comment very briefly on the
national situation for museums with respect to the law and the ac-
tivities associated with it.

Since the passage of NAGPRA in 1990, Bishop Museum has re-
patriated 4,252 Native Hawaiian human remains and funerary ob-
jects. This number, the result of NAGPRA-mandated inventories, is
nearly double what we were able to estimate as our holdings when
we testified in 1990, and they represent all the Native human re-
mains ard funerary objects that were retained in our collections by
the museum. These inventories were carried out in consultation
with Native Hawaiian organizations and verified by Native Hawai-
ian claimants as part of the repatriation process.

We are pleased to report that we have completed the repatriation
under the law of all Native Hawaiian human remains and funerary
objects.

In 1990, we estimated the cost of repatriation to be roughly
$388,000. The actual costs are expected to reach $1 million, most
of which have been for personnel costs, including consultation.
About 64 percent of the cost has been provided from museum oper-
ating funds, the remainder from other various sources, contracts
and otherwise.

Before and after the U.S. Navy contracted inventory—which was
for a portion of our holdings which were not our property, but held
for the U.S. Government, Department of Navy—the process for
every inventory, including consultation and repatriation, has been
carried out without incident and to the satisfaction of all involved.
The number of consultations increased in time to include more
members of Hawaiian organizations, elders, and families.

The relationship of the museum to these organizations did and
has indeed improved as we had hoped it would at the outset. In
some cases, claimants have grown to understand and appreciate
the role of the museum as a caretaker and have indeed—after tak-
ing the materials repatriated—lent them back to the museum for
safekeeping or in some instances withdrawn their initial claims.
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The sense of responsibility for all Hawaiian collections items in the
museum has clearly grown among these consultant groups.

In addition, as a result of the consultations, the museum has cre-
ated a special secure area with restricted access that serves as both
a storage and a ceremonial area for what Native Hawaiians con-
sider sacred objects, including objects of cultural patrimony.

We would like to emphasize that consultations between Native
Hawaiian organizations and the museum have brought about a
deep sense of mutual respect, trust, and willingness to resolve
issues related to the implementation of the Act, as well as issues
that reach outside the jurisdiction of the Act. This relationship took
a long time and lot of hard work on the part of all involved to es-
tablish and extend. It is very important that the agreements
reached by Native peoples and museums be honored and supported
in the spirit of the law and that the letter of the law be fulfilled
with this spirit.

I would also like to briefly comment on implementation of
NAGPRA from the national perspective in relation to museums.

The American Association of Museums represents a broad range
of institutions with more than 16,000 members, of which about
11,000 are museum paid staff or volunteers and about 3,000 muse-
ums.,

In 1994, the American Association of Museums did a survey of
500 of its member institutions, including all of its natural history
museums and a selected sample of its art and history museums.
Those respondents—a little more than 200—these alone had almost
3.5 million objects which fell under the jurisdiction of NAGPRA
and the various NAGPRA categories.

In addition, in October 1990, at the time of passage of NAGPRA,
the Congressional Budget Office had estimated NAGPRA imple-
mentation to cost museums roughly $40 million and to tribes and
Native organizations $5 million to $10 million over 5 years. It
would appear now, based on our own experience as well as that of
many other institutions—some of which have been alluded to here
today—that these estimates are very low and additional resources
should be appropriated in order to facilitate the ongoing endeavor.

While the situation with respect to repatriation differs very
broadly across the museum community, the data we have indicates
that the experience of the Bishop Museum, with many more
repatriable items than it could initially estimate, with much higher
costs to follow the procedures of NAGPRA than originally antici-
pated—and in our case most of which we have had to bear from
our own limited resources—and with the importance and value of
collaboration with Native Americans and Native Hawaiians is in
important respects representative of the experience of museums
nationally and across the country with the repatriation process.

Before closing, I would like to briefly comment on concerns raised
about the appropriateness of continuing to administer the law at
tshe Archaeology and Ethnography Program of the National Park

ervice.

I can speak only from the experience we have had with the Na-
tional Park Service at the Bishop Museum and what I know of the
experience of other museums in discussing it with colleagues at
other institutions. That experience has been generally favorable.
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Museums have a general sense that the National Park Service has
striven to be evenhanded with all parties to the law. We have not
always agreed, but we have felt in our dealings that every effort
was being made on their part to provide support for and under-
standing of the extreme complexity of many of the issues with
which we have had to deal.

Thus, if the committee were to consider moving the administra-
tion of the law, I am sure that we and other museums would want
to be sure that such a step did not proceed without some reason-
able assurance that there would be at least equal understanding in
a new administrator of the complexities of the law and regulations
and of the spirit of cooperation and balance. of interests that sur-
rounds the law and regulations.

I am indeed grateful, on behalf of my institution and on behalf
of the American Association of Museums, to have this opportunity
to appear before you today. I would be more than happy to respond
to any questions you may have.

Thank you, and aloha.

[Prepared statement of Mr. Duckworth appears in appendix.]

Senator INOUYE. I thank you very much, Dr. Duckworth.

If I may ask general questions for both of you, Is it necessary to
define the word sacred so that it would be administratively and le-
gally enforceable and understandable by most of us?

Mr. KINTIGH. Senator Inouye, my answer parallels yours, that it
is an issue that in 1990 we dealt with. I know the tribal people
working on the law dealt with it. It has been very difficult. I am
certainly prepared to try—if that is felt to be needed—to work on
that some more. As Dr. Worl indicated, she thought that exactly
how you do that is not clear.

It certainly has led to problems. I more than agree that alter-
native world views need to be brought into account, that that is not
meant to be a western sense of sacred, that that was not the intent
of the law. I do not think it should be interpreted that way. I think
the definition attempted to convey that. If that definition is not
successfully conveying that, then maybe we do need to work on it.

Mr. DUCKWORTH. In essence, I concur. I think to the extent pos-
sible obviously the implementation of the law and the spirit of that
implementation is facilitated by a clearer definition. However, the
challenge of clarifying the definition so that it spreads over such
fm enormous array of cultures and circumstances is indeed a chal-
enge.

Senator INOUYE. As you know, we have had many instances
where museums and archaeologists have disagreed with leaders in
Indian country as to whether an item was sacred or was not sa-
cred. This has been one of the major causes of contention between
the two communities.

In bringing about a definition, how would you propose we do it?
Do you have any ideas? Should we call upon Indian leaders to de-
cide what sacred is? Or should we call upon you people? Or should
you leave it up to us? [Laughter.]

Mr. KINTIGH. With all due respect, I probably would not leave it
up to the Congress. I would suggest a joint effort to maintain that
balance that is in NAGPRA. I would suggest a small group—as
small a group as can reasonably represent the diversity—but a
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group of people who can sit down and truly talk to one another and
try to understand each other’s position and come to some better
achievement. That would be my best recommendation.

Senator INOUYE. I would like to alert all of you that I believe
that this is a good recommendation to bring about some definition
of sacred. So I would suggest that the archaeologists start thinking,
that about three or four of your eminent scientists and museum
people do the same, and that Indian country get together and call
upon your best minds because time is of the essence. We do not
want to bring this about 10 years from now.

You have suggested that the National Park Service and the Ar-
chaeology and Ethnography Program is the proper place for the re-
sponsible administration of this program or the coordination of ac-
tivities. On the other hand, testimony from Indian country shows
otherwise.

That in and of itself would suggest to me that there must be
some conflict. Do you believe that placing this in the hands of the
ethnology and archaeology division of Interior or the National Park
Service creates a conflict of interest or the appearances of a conflict
of interest, Professor?

Mr. KiNTIGH. No, sir; I do not. I think that some of the problems
are from a lack of understanding about exactly what they do. I
think there is a widespread sense that in fact the program is mak-
ing determinations on cultural affiliation. In fact, as Judge Hutt
pointed out, what they do is publish the notices. They are enjoined
from even changing in any substantial way the content of those.

I think just as very often tribal cultural preservation programs
deal simultaneously with other kinds of historic preservation laws
that are affecting ancestral sites and so forth also deal with
NAGPRA—that is also the office within the National Park Service
that deals with the Archaeological Resources Protection Act, with
the National Historic Preservation Act, and other preservation law.
I think it makes an awful lot of sense and they have a lot of experi-
ence. I think they have been sensitive. Within the staff there are
diverse personalities and people with diverse expertise and I think
they have attempted to try to achieve a balance within the office
of interest and to try as best they can—but probably as best as
anyone could—to fairly put those together.

Mr. DUCKWORTH. As I indicated, Senator, from the museum’s
perspective—and we have not surveyed broadly on this question
that has been fairly recently posed for us—I commented primarily
from our experience at Bishop Museum. Even though one of the
groups with whom we work very, very closely, Hui Malama I Na
Kupuna o Hawai’i Nei, were mentioned as having put forth a reso-
lution, our belief is that efforts have been made within the frame-
work of the original law and its intent that the Park Service ad-
ministered it to the best of their ability.

And while we have not agreed with all of the actions that have
occurred and we certainly would like the processing of NAGPRA
claims and the inventory and the publishing aspect, which is badly
behind, caught up and facilitated more rapidly, that also takes
money and staff. I think from our standpoint we view it as having
the even-handedness that at least in our specific instance we have
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seen over and over again. So it is perhaps premature to judge them
ineffective.

On the other hand, if an appropriate location that would void the
sense of conflict of interest—surely in activities as complex as
these, even the appearance of conflict needs to be of concern to fa-
cilitate the overall process—we would have no objection to that.

Senator INOUYE. Do you believe that it was clear intention on the
part of Congress when we enacted this legislation to cover not just
museums, per se, but to cover any institution that receives Federal
funds such as colleges and universities?

Mr. KINTIGH. Oh, yes, Senator. I think that is absolutely un-
equivocal. I do not think there is any question. My own institution
has complied.

Senator INOUYE. So it is not just for museums?

Mr. KINTIGH. Of course not.

Senator INOUYE. However, we have one little problem here. We
assess civil penalties for a non-compliant museum or college if they
fail to make their inventory of human remains and consult with
the appropriate tribes. But this does not extend to Federal agen-
cies. Do you think it should be extended to Federal agencies?

Mr. KINTIGH. I do, sir. I think that Federal agency compliance
has been identified across the board as a major problem. The Na-
tional Park Service has no enforcement authority over Federal
agencies, as you know. And to the extent that compliance is out of
line, I am not an attorney and I do not know legally how the Con-
gress can—] assume that the presumption was that the Federal
agencies would at least obey the law. To the extent that that is not
happening, I would like to see whatever means the Congress has
to make that happen brought to bear in a fair way.

Mr. DUCKWORTH. If the intent, purpose, and concept of the law
itself were noble, then I do not see how you could logically not ex-
tend the concept to those that hold by far, I suspect, the largest
array of materials that come under the NAGPRA categories. 1
think it goes without saying that it should be extended to them.

Frankly, Senator, I have never quite understood why, for exam-
ple, the Smithsonian was separated into separate legislation simply
because it was the national museum as opposed to the others of us.

Senator INOUYE. The provisions of NAGPRA would cover cultural
items found or excavated from Federal or tribal lands. Do you
think the coverage should be extended to State lands, county lands,
and private lands?

Mr. KINTIGH. Yes, sir; I do. I think that one of the largest prob-
lems archaeology faces and a very serious concern that tribal peo-
ple face is the looting of ancestral sites on private, State, or county
land. Currently States have varying provisions protecting State
land. In some cases, there are some—and in my own State—fairly
weak provisions protecting Indian graves on private land. Those
are really in general not very satisfactory. Most of the looting and
destruction of these ancestral sites occurs in order to loot the
graves. So if Federal protection were extended to private, State,
and county lands it would have the effect of extending Federal pro-
tection, to a very large extent, over those sites in their entirety as
the goal of the looters is by and large the graves.
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So I think from the standpoint of preservation, it would be an
enormous achievement if we could do that. We raised that question
in 1990 and SAA advocated that with congressional staff. I think
it was the political realities at that time that we all wanted the bill
to pass and the staff felt—I think quite properly—that were that
provision included it would not make it through. We have sup-
ported that consistently.

Mr. DuckwoRTH. I agree. I agree. I think now with our having
essentially completed the repatriation of our materials I think the
largest holder of human remains—at least in Oahu, if not the State
of Hawaii—is the State Division of Historic Preservation, who have
yet to file. I do not even know if they are required to file an inven-
tory.

Senator INOUYE. NAGPRA provides for a 5-year time period for
the compilation of an inventory. We have provided an extension of
3 years to 58 museums, I believe.

Do you believe that 8 years is sufficient?

Mr. KINTIGH. I believe that in the case of 52 of those, it has been
enough and those inventories have been completed. To my knowl-
edge, there have only been six museums that flave asked for exten-
sions. As I understand it, most if not all of those are among the
museums in the country that have the very largest collections and
the very largest jobs to do in those inventories.

I have a personal familiarity with three of those museums and
the programs they have undertaken. I also interact with tribal peo-
ple that have worked with those museums on consultation and
working toward repatriation. My sense is that if there has been a
good faith effort—and from my knowledge in at least three of those
cases—and I am simply not familiar with the others—there has
been a FOOd faith effort. Then I think extension should be provided
as the law allows but does not require because I think that were
that not to happen the museum will simply have to do the inven-
tory in a much more speedy way. The law provides quite a bit of
latitude in how much evidence is required, how much consultation
is required. It is my experience that the more investigation and
work the museum does, the more carefully it consults, the more
materials it is able to repatriate.

So if museums are speeded up, and they will have no real alter-
native—and I think they will be able to do it in a much more rapid
way within legal bounds—I think the effect will be that we end up
with a much larger proportion of remains in the culturally uniden-
tified category. When remains are placed in that category, then the
museum’s job—at least in the first instance—is done and then the
burden is placed on the tribes to essentially challenge that deter-
mination and to bring forth their own evidence.

Where museums have ongoing consultation with tribes to try to
work toward figuring out appropriate repatriation, it seems to me
the denial of extensions is completely counterproductive to the
goals of both the tribes and the museums in doing what the law
ntends.

Senator INOUYE. What is your reaction to testimony that sug-
gests that some of this delay is deliberate?

Mr. KINTIGH. In some cases, it may be. I was at the NAGPRA
review committee meeting in Santa Fe in December. In one in-
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stance, the Park Service said that they certainly did not have much
evidence that one of these museums had been doing very much.
They did not know for sure that that was the case, but that was
the indications they had at the moment. If that is indeed the case,
I am fully in favor of not giving an extension and I think the civil
penalties should come into play.

I think that in some cases there may be deliberate attempts—I
have no reason to believe that there are deliberate attempts. There
may simply be people saying, We do not have the money and we
are just not going to do it. I think that is contrary to the law and
they should be brought into compliance.

However, I think that many Indian people—for very understand-
able reasons—are frustrated by the time this has taken. I can un-
derstand why people might think that a delay is a consequence of
stonewalling when in fact it is a consequence of people trying to do
jl;;t the opposite, a very deliberate job that takes a lot of time and
effort.

Senator INOUYE. Mr. Duckworth, do you believe 8 years is
enough?

Mr. DuckwoORTH. Understanding from our experience how com-
plex some of these issues are—and our situation is admittedly
much simpler than those faced by other institutions who serve
many, many different groups, tribes, cultural entities, and what
have you within their collections—I think it is risky to be arbitrary
about drawing a line. I would emphasize the number of institutions
that have met the deadlines and have done so oft times under very,
very difficult circumstances.

But I think at the heart of the question, Senator, is where good
faith efforts are not demonstrable, I certainly agree that they
should be held to the letter of the law and whatever civil penalties
are provided for and appropriate. As I said, however, with good
faith demonstrable, for some institutions—because of the complex-
ity I have alluded to, the size of the collections which have been
alluded to, and the costs which are involved that without support
from other sources fall on the hard-pressed operating budgets of
the institutions—and contrary to popular belief, most of us do not
have monies in excess of our needs and most of our people do not
have undelegated time for their activities. So these new respon-
sibilities oft times have proved very burdensome and have diverted
institutions from their normal service to their commumtles and
their other responsibilities.

I would be reluctant to say that 8 years is enough for everyone,
but I would certainly be quick to say that 8 years is enough for
those who have made less than good faith efforts to comply.

Senator INOUYE. Both of you have mentioned two words that
have caused lawyers and Members of Congress a lot of heartburn—
gocd faith. [Laughter.]

At the present time, for examFle this committee is struggling
with the determination of good faith as it applies to the Indian
gaming laws. What is good faith? The States say that they have ex-
e}x;cised good faith and the Indians say that they have not done
that.

Do you have any other suggestions other than good faith?
[Laughter.]
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Mr. KINTIGH. If I might elaborate on the good faith, I would en-
courage Interior to consult with some of the tribes that are working
with those very museums and see if they feel that there has been
good faith. I think in many cases you would find that the tribes—
and some of those museums have had to consult with more than
100 tribes—that you find the tribes would say that there has been
good faith. So even from a tribal judgment of those specifically in-
volved—certainly not in all cases, and not in every instance—but
I think you might find that from a tribal perspective you would get
good faith.

I think at this point it is appropriate for whatever good faith is
for there to be a fairly high standard for that—a higher standard
than 3 years ago.

Mr. DUCKWORTH. Almost anything that poses an imponderable
for lawyers are well beyond museum directors’ ability to cope with.

Senator INOUYE. Lawyers make good money on that. [Laughter.]

I wish to thank all of you and all the witnesses. This has been
a very good hearing. My only regret is that my fellow committee
members are not here. But I hope you will understand that we
have a few other problems lurking around the halls, such as
Kosovo and the budget and things like that.

The record will be kept open for the next 3 weeks. Your full pre-
pared statements will be made a part of the record. If you have any
addenda you would like to provide us or other testimony, please
feel free to do so.

With that, the hearing is adjourned.

[Whereupon, at 12:10 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF TiM MCKEOWN

Thinking about 25 U.S.C. 3002, there seems to be one other issue that might ben-
efit from amendement. While the statute calls for “grave protection,” I think that
this section has been interpreted to mandate excavation of Native American graves
by requiring the Federal official to go through the “ownership” process in subsection
(a). This despite the requirement at 25 U.S.C. 3002 (d)X2) that “the disposition of
and control over any cultural items-excavated or removed under this subsection
shall be determined as provided for in this section.” While the later subsection can,
and I beleive should, be interpreted to mean that the land manager does not have
to go through the disposition and control procedures for items that are not exca-
vated or removed, the Bonnichsen case has put everyone on edge. They are excavat-
ing all graves to make sure they have enough information to determine disposition,

One possible solultion would be to amend 25 U.S.C. 3002 (a) as follows:

(*) in the first sentence, by deleting the words “discovered on” and replacing them
with the following: “removed from”

That will bring section (a) in line with section (d).

The other issue that I have heard raised has to do with the notificaticn process
related to the disposition of cultural items that are excavated or removed from Fed-
eral or tribal lands after November 16, 1990. As it stands, the regulations require
the land manager to publish notices in the local newspaper, but not in the Federal
Register. This was a purely pragmatic decision done when the regulations were
being finalized to keep the cost of notification with the land managing agency. Some
have said that all notices should be done in the Federal Register. That is probably
a good idea for consistancy sake. This might be accomplished by amending 25 U.S.C.
3002 as follows:

(*) after subsection (a)}(2), adding the following new subsection as (a}3): “If the
disposition or control over any particular Native American cultural item is deter-
mined pursuant to this section, the Federal agency concerned shall, not later than
6 montgs of the determination, notify the affected f’ndian tribes or Native Hawaiian
organizations. A copy of each notice shall be sent to the Secretary who shall publish
each notice in the Federal Register.

This text is based on the similar requirements for inventories at 25 U.S.C. 3003
(d). There may need to be some wordsmithing to fit it in, but I think it should go
in as 25 U.S.C. 3002 (aX3).

PREPARED STATEMENT OF ARMAND MINTHORN, CONFEDERATED TRIBES, UMATILLA
INDIAN RESERVATION

Goed morning Chairman Campbell, Vice-Chairman Inouye and distinguished
members of the Senate Committee on Indian Affairs. I am Armand Minthorn, mem-
ber of the Board of Trustees for the Confederated Tribes of the Umatilla Indian Res-
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g&ration. We appreciate the opportunity to testify on the oversight of NAGPRA
ay.

Today you have heard, and will continue to hear problems in the implementation
of NAJP , funding requirement, regulations and agency compliance. First I would
like to discuss the great strides NAGPRA has made toward assisting Native peoples
make decisions that effect the daily lives of our tribal members. Next, I will discuss
the problems my tribe has encountered in implementation.

I am not here today simply to point out the difficulties in implementing NAGPRA.
I am also here to note the accomplishments NAGPRA has made. NAGPRA has had
the effect of recognizing the significance of tribal beliefs, not just to individual tribal
members, but to the Nation as a whole. NAGPRA allowed over 500 distinct tribal
cultures to retain the rights to their life-ways, a life-way which had been taken
away by the U.S. Government through policies and practices over 2 centuries.
Under NAGPRA tribes not only protect the remains of our ancestors, but that by
helping our ancestors, we improve the well being of our communities.

Prior to the enactment of NAGPRA, there was no process, no way tribes could
protect their ancestors held by museums and agencies, and tribes were powerless
to take care of our ancestors. This conduct continued even over the objections of
tribes. This ignored the basic human right that tribes must have a voice in the
treatment of their ancestors. NAGPRA ended this and finally established that an
system which overlooked this most basic premise of human rights should not be tol-
erated in a society which values religious freedom and honors individual rights.
Upon the enactment of NAGPRA, Senator Inouye stated that the past practices to-
ward Indian graves flagrantly violated the civil rights of America’s first citizens.
This was a powerful statement. NAGPRA is civil rights legislation, returning rights
to the tribes which have been taken away since earliest days of this republic

The National Park Service has been charged with implementing NAGPRA, and
has instituted programs which have helped tribes implement NAGPRA including
grants to tribes and museums. Grants allow tribes to effectively consult with muse-
ums and Federal agencies and pursue repatriation rather than merely being observ-
ers to the process. This consultation under NAGPRA, the formal process of negotia-
tion, cooperation and policy-level decisionmaking between sovereigns is a bilateral
decisionmaking process which insures effective implementation of NAGPRA. These
grants represent a powerful tool for tribes to identify the museums which have
NAGPRA items and actively seek repatriation.

Today, even with the important first step NAGPRA has made in recognizing the
basic human rights of tribes to rebury their ancestors, problems exist with the im-
plementation of NAGPRA. There have been complaints by the tribes that the NPS
is under funded, under staffed, and is currently unable to bringing dozens of agen-
cies and hundreds of museums into compliance [ with a law such as NAGPRA. Con-
gress can assist the NPS solve this problem by increasing funding for NAGPRA im-
plementation, and specifically to NAGPRA grants.

There has been a great deal of public reaction to the implementation of NAGPRA,
much of it negative toward the tribes. What is missing from the public debate on
NAGPRA is the fundamental recognition that tribes have a right to insure their an-
cestors graves are protected. Congress faces many challenges. It should strongly re-
sist any attempts to weaken the protections to Indian graves provided by NAGPRA,
because any attempts to do so would defeat the purpose of NAGPRA and continue
to erode trigal civil rights and human rights.
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SENATE COMMITTEE ON INDIAN AFFAIRS
HEARING ON THE IMPLEMENTATION OF THE
NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION ACT
BY
SHERRY HUTT

APRIL 20, 1999

Mr. Chairman and members of the committee, I am Sherry Hutt,
a Superior Court judge from Arizona and a White Mountain Apache
Tribal Appellate judge, although I am not here to represent tribal
interests. I am also a trustee with the Heard Museum and a PhD
candidate in Forestry, although I am not here to advocate for
museums or for science. Rather, I will draw upon my experience of
the last fifteen years in writing and teaching in the area of
cultural property law in order to relate to you some perspectives
on the implementation of the Native American Graves Protection and
Repatriation Act. I am pleased to have been invited to give
testimony on the law.

My comments will be divided into two areas. First, I will
address NAGPRA and its contribution to the area of cultural
property law, and then I will address some of the areas of concern
which have arisen and which may yet arise, together with some
suggestions for resolution of those issues.

First, this Committee must be commended for its past efforts
in providing the citizens of this country with a law which promotes
equality of property rights for Native Americans. Such rights were
not generally recognized in our society or enforceable in court.
This law does not create a special class of persons in Native
Americans, but rather guarantees to native people the right to
control the disposition of their dead and the burial items of those
deceased ancestors, as well as to obtain improperly removed items
of sacred property and cultural patrimony. The elegance of this
law is that it does not give special rights to Native Americans,
Native Hawaiians and Alaska Natives, and therefore does not violate
the 14th Amendment. Instead NAGPRA requires that the equal
protection of property rights otherwise established in this nation
be afforded to Native Americans. This law has become one of the
most significant pieces of human rights legislation since the Bill
of Rights.

NAGPRA is consistent with, and incorporates within, "otherwise
applicable property law" (25 USC 3001 sec. 13). To further the
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understanding and application of the law we may draw upon the
wealth of established property rights principles. The NAGPRA
protected categories are consistent with those types of items for
which analogous protection has been assumed for non-Native
Americans as part of our common law of property.

The remains of the deceased and their burial items may not be
owned or sold in this country and are subject to disposition
according to the wishes of the relatives of the decedent. NAGPRA
accords this same respect to the remains and burial items of Native
Americans. No longer will the human remains and burial items of
native people be assumed to be government property when they are
located on government land or are in a repository which receives
federal funds and which for the most part came into possession of
the items after exhumation due to a permit for scientific study or
infrastructure improvement activity.

Sacred items, needed for use by traditional religious leaders
for traditional practices by present day adherents, and inalienable
items of cultural patrimony all receive protection under NAGPRA
comparable to the unquestioned protection given to similar items
held by non-Native American groups. Sacred items stored in the
cave of a medicine man are not free for the taking due to the
failure to place them under lock and key any more than ceremonial
items left in an unlocked church are available to anyone who may
desire them. The cultural patrimony which defines a culture, such
as the Wampum belts of the Onondaga Nation, are not available for
sale any more than the Liberty Bell or Statue of Liberty would be
considered marketable items.

When the law was first passed there was concern expressed that
Native Americans would give an expansive definition to "sacred
objects" and that all native ethnographic material would be removed
from museums. In fact that has not occurred and the narrow
definition of the law has become understood as the parameter for
protection. A year ago veterans of World War II expressed horror
over the treatment of pieces of the U.S.S. Arizona removed and
discarded during the construction of the memorial in the Honolulu
harbor. They were shocked over the treatment of "sacred" property.
I mention this to show that native people are not alone in their
concept of sacred as an attribute of special property. The concept
of sacred is generally recognized by all people, but is afforded
protection only in certain limited circumstances.

There is no provision in NAGPRA which would require the
repatriation of a item for which the possessor holds lawful title.
The law expressly avoids creating a "taking" of private property to
effectuate a public purpose in violation of the Fifth Amendnent.
Sacred objects may be individually owned and be subject to
alienation pursuant to the property laws of a tribe. Items which
are now considered to be cultural patrimony may not have been
imbued with such distinction at the time they were separated from
the group and are not subject to the requirements of NAGPRA. The
law requires that federal agencies and those museums which receive
federal funds look into their collections and question their lawful
title to protected items. Property rights must be established as
of the time the protected item was separated from the group.
Assumptions of ownership are insufficient, therefore, the removal
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of items pursuant to an Antiquities Act or Archaeological Resources
Act permit, which assumed government ownership and control, is
insufficient to convey title. Lack of regard for Native American
property rights may no longer be condoned.

To summarize the law, it may be said that NAGPRA is wholly
consistent with American ideas of property rights. In its present
form the law is internally consistent and unambiguous in its
adherence to prevailing concepts of property law. Quite simply,
the law provides a process by which federal agencies and museuns
which receive federal funds can go about the task of righting past
wrongs in a consistent manner. The Congress has rectified past
injustice and in so doing has saved agencies and museums
considerable effort and expense in devising a management plan which
is fair and efficient.

It is my belief that many of the areas of conflict which have
been referred to your attention are either the product of a lack
understanding or experience with the law, or may be resolved by
administrative action in the implementation of the act. There are
just a few areas where amendment may refine rather than unbalance
that which is an artful compromise.

Previously, amendments to Section 3. Ownership, were proposed,
which, if passed, would have disrupted the perfect harmony of
NAGPRA with property law. Section 7. Repatriation and Section 3.
Ownership each speak to different circumstances and are not
interdependent components of the law. Section 7. deals with
protected items in the possession of federal agencies and museums
which receive federal funds and which have been long separated from
the land. A stay of repatriation for items in collections may be
obtained in order to complete scientific study of major benefit to
the United States. There is no such provision in Section 3. for
good reason. Section 3. applies to new discoveries where the
disposition of the items is to be determined in the first instance.
ownership in the federal landowner is not presumed. Instead,
acquisition is deferred until a determination is made as to
ownership rights. If NAGPRA applies then possession goes to the
culturally affiliated tribe having standing to receive the human
remains and cultural items. If the government were to retain
protected items for scientific study, it would be exercising
dominion and control. The government would be asserting a property
right hostile to the proper owner. The practical effect of such an
amendment would be to eviscerate any curative effect of NAGPRA and
Section 3. would become mired in ambiguity.

Recently, complex and protracted litigation erupted after the
discovery of ancient human remains on federal land. Scientists
contend that they are entitled to study the remains prior to agency
compliance with NAGPRA. There are several simple responses to the
issues raised in the lawsuits. First, there is no right of a
private individual to take control of government property for
study. Second, only descendants, or those designated as culturally
affiliated under the due process provisions NAGPRA, have standing
to claim the remains. The federal agency did have the ability to
take whatever action it deemed appropriate initially, but upon
determining that the remains where those of a Native American
further action would be dependent upon receipt of permission from
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the individual or tribe with the authority to give approval. The
issue raised by NAGPRA is not one of Indians versus science.
Rather the issue is one of property rights. Permission pursue
scientific research must come from the party with the right to
grant it.

There are also agencies and institutions which claim that
NAGPRA places burdensome responsibilities on them for compliance.
This issue should not concern this committee. Congress has
authorized grants to assist in NAGPRA compliance, federal agencies
and museums have now had almost nine years to bring their
collections into compliance, and the federal curation regulations
require a standard of professionalism in collections, which, if
adhered to, would facilitate the due process requirements of
NAGPRA.

It is now time for Congress to consider funding the position
of a prosecutor to evaluate and pursue sanctions for violations of
the act under the civil penalties provision (25 USC 3007). One
method of funding would be an amendment to the law which would
allow the Secretary of Interior to retain the proceeds from an
action to assist in funding the administration of NAGPRA
compliance.

Another area of potential dispute concerns the determination
of cultural affiliation. This concern arises from two areas; the
method of determination of cultural affiliation and the level of
proof necessary to make the determination. 1In neither case is
amendment to the law warranted. Again, amendment may lead to
imbalance in the law and to future controversy. The determination
of cultural affiliation is a fact intensive process which is best
served by a law which is flexible. NAGPRA provides that evidence
to support cultural affiliation for repatriation may be scientific,
ethnographic, oral history, or other means. The initial
determination is made based on any competent evidence. There is no
quantitative threshold in the law, therefore the standard would be
within the bounds of reasonable discretion. The decision must not
be arbitrary or capricious or emanate from an abuse of discretion.
This is the standard which applies generally to the deference given

to the decisions of agency officials. The level of proof
necessary to resolve a claim in the face of a dispute is a
preponderance of evidence. This is the level of proof which

applies in courts of law in most civil proceedings. There is no
requirement that proof be grounded in scientific study and be
established to a "scientific certainty." Such an exacting level of
proof is not required by NAGPRA and does not exist in law or
science, except as to those concepts so devoid of question that
they have become laws of science.

The NAGPRA process now requires that the federal agency
official or museum director make a determination of cultural
affiliation for each of the human remains and associated burial
items in the collection and record their decision on the inventory.
There is no requirement that the decision be subject to prior
approval or editorial review by some government official or other
body. The NAGPRA administrator charged with the publication of
inventories does not possess editorial discretion. That the law
did not provide such a bottleneck was not a mere oversight. The
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NAGPRA administrator may provide guidance for compliance and has in
practice included disclaimers on duestionable notices where
compliance with due process under the law was in doubt, but not
where sufficiency of evidence was questioned. Cultural affiliation
may be shown by any competent evidence and the law does not set
preferences for types of evidence, nor does it set quantitative
levels of proof.

Another area of concern related to the determination of
cultural affiliation is rooted in an administrative problem, which
may be best resolved by administrative action. At present the same
office within the Department of Interior which is charged with the
responsibility for Park Service compliance with NAGPRA has been
assigned the responsibility for the administration of NAGPRA,
including staff support to the Review Committee. This dual
function is fraught with looming issues of conflict of interest,
due to the fault of no one person, but rather due to the
irreconcilable differences of interests to be represented. For
example, a park may 1look to the Departmental Consulting
Archaeologist (DCA), for assistance in making a determination of
cultural affiliation, as well as in other areas of NAGPRA
compliance or curation. The DCA is also charged with the
administration of NAGPRA, including NAGPRA compliance and the staff
support to the Review Committee which will hear any disputes
between tribes and federal agencies, such as the National Park
Service. This conflict of interest may only be resolved by
placing NAGPRA compliance, including NAGPRA grants administration
and staff support to the Review Committee, in an area of the
Department of Interior which is not also in a position to advocate
for tribes or the interests of science. The Secretary has several
available options, which may receive support from this committee,
but which do not require Congressional action. The DCA may then
retain responsibility for NPS compliance and any special duties,
such as the current memorandum of agreement between NPS and the
Department of Defense, in which the DCA is assisting the Corps of
Engineers address NAGPRA issues.

This suggestion is not intended as an attack upon the DCA,
whose position exists to further science. The office of
Archaeology and Ethnography and the DCA performs many important
functions, not the least of which is the mission to educate which
has resulted in an exemplary partnership with the Justice
Department. Together they train lawyers in the civil and criminal
aspects of cultural property law so that they may defend our
cultural heritage and prosecute those who violate protection laws
such as the criminal provisions of NAGPRA.

Of all of the suggested amendments to NAGPRA which you may
consider there are just a few which could enhance the law without
disrupting the current balance. One possible action would be to
amend the law to allow lands ceded via ratified treaties to be
considered as a tribe's aboriginal territory along with those lands
identified by decisions of the United States Court of Claims or the
Indian Claims Commission (25 USC 3002 (a)(2)(c)), when determining
priority of claims under Section 3. Also, some questions have
developed in the application of the criminal law, 18 USC 1170 (b),
concerning the definition of "obtained." Trafficking in protected
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items obtained in violation of the act is a criminal offense. One
may obtain items from government or Indian land without permission,
or they may obtain items by converting them or withholding them
from the repatriation process. Since in the second instance the
item may have been initially obtained without criminal activity, it
may add clarity to the law to state "obtained or retained" in
violation of the act. This omission is not fatal to the success of
the law, but may forestall possible challenges.

Finally, the existence of conflicts arising from the NAGPRA
process is not a cause for concern. Conflicts will inevitably
arise, but the law has a built-in process for dispute resolution,
which relies on the collective wisdom of a respected and capable
group, the Review Committee. This dispute resolution coalition has
the flexibility to fashion creative solutions to the most complex
problems, in a manner not possible in the courts. Over time
NAGPRA, with the guidance of the Review Committee, will develop its
own culture of adherence. Remember, NAGPRA changed the rules after
84 years of doing business without consideration of Native American
cultural property rights and will it take more than 10 years for
equal protection of the law to become part of the fabric of our
culture.
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June 3, 1999

Senator Daniel K. Inouye

Vice Chairman

U.S. Senate Committee on Indian Affairs
838 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Inouye,

Thank you for inviting me to provide text for possible
amendments to the Native American Graves Protection and
Repatriation Act. This law has been called a "true compromise"
that mediated the interests of Indian tribes, Native Hawaiian
organizations, museums, and agencies regarding the disposition
or repatriation of Native American cultural items. NAGPRA has
largely been successful in clarifying the rights of lineal
descendants, Indian tribes, and Native Hawaiian organizations.
The following amendments are offered in the spirat of that
compromise to clarify the law. Any amendments which would
substantively change the law and alter the balance would
compromise the success of NAGPRA as a property rights law.

1. Amend Section 3. Ownership to Section 3. Disposition. This
term accurately reflects the process mandated by Section 3. In
effect the law directs that upon future discovery of protected
items the land manager will make a determination of rights to
the item. Human remains cannot be owned, but a disposition may
be made of protected items which are not to be accessioned by
the land management agency. Specifically the amendment would be
as follows:

Sec. 3. of NAGPRA (25 U.S.C. 3002) is amended-

(1) in the title, by deleting the word "OWNERSHIP" and replacing
it with the following: "DISPOSITION"

(2) in paragraph (a), by deleting the words “ownership or
control of: and replacing them with the following: "disposition
of and control over"

(3) in paragraph (a) (2) (c), by adding after the words "is
recognized by a" the following: "treaty, statute, or"

(4) in paragraph (c) (3), by deleting the words "ownership and
right of control of the" and adding after the words "disposition
of" the following: "and control over"

2. The inability of federal agencies to withhold certain
information from disclosure has frustrated the purpose of the
law. The following new section should be added to the law as
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Section 16 of the Native American Gravesa Protection and
Repatriation Act (25 U.S.C. 3014):

"Section 16. AUTHORITY TO WITHHOLD FROM DISCLOSURE
Upon the request of a lineal descendant, Indian tribe, or Native
Hawaiian organization, the head of a federal agency may withhold
information related to consultation about specific human
remains, funerary objects, or objects of cultural patrimony from
disclosure to the public if the Federal agency determines that
disclosure will:

(1) be detrimental to the practice of traditional Native
American religion by present day adherents; or

(2) provide public access to information that an Indian
tribe or Native Hawaiian organization considers inalienable."

3. Currently the Review Committee is charged with making
recommendations for the disposition of culturally unidentifiable
human remains, but not the associated funerary objects of those
individuals. This is inconsistent with traditional notions of
property law. Section 8 {(c) of the Native American Graves
Protection and Repatriation Act (25 U.S.C. 3006 (c) ) is amended
as follows:

(1) in paragraph (5}, by adding after the words "culturally
unidentifiable human remains" the following: "and associated
funerary objects"

(2) in paragraph (5), by adding after the words "such remains."
the following: "and associated funerary objects."

4. Two alterations to the use of civil penalties would further
facilitate the act. One suggestion is to allow the Secretary to
retain fines collected to fund enforcement and the other would
allow the Secretary to give awards to individuals who provide
information leading to civil penalties, such as is provided in
the Archaeplogical Resources Protection Act (16 U.S.C. 470gg (a)
).

Section 9 of the Native American Graves Protection and
Repatriation Act (25 U.S.C. 3007) is amended by adding the
following new paragraph:

*{e) Enforcement. Penalties collected under this section
will supplement the appropriation bearing the cost of related
enforcement activities.

The Secretary may:

{1) pay to any person who furnishes information which
leads to the finding of a civil penalty (except officers or
employees of the United States or any State or local government
who furnishes information or renders service in the performance
of official duties) an amount not to exceed one half of such
penalty or $5000, which ever is less: and

(2) reduce a penalty if the vioclator agrees to pay
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appropriate restitution to the aggrieved party or parties or may
pay to aggrieved parties as restitution an amount not to exceed
the amount of the penalty."

S. Section 4 ILLEGAL TRAFFICKING IN NATIVE AMERICAN CULTURAL
ITEMS, is divided into two sections, which in practice have no
legal distinction and which has caused some confusion in
criminal cases. Subsection (a) prohibits trafficking in Native
American human remains "without the right of possession."”
Subsection (b) makes it a crime to traffick in cultural items
'in violation of the Native American Graves Protection and
Repatriation Act." Subsection (b) may be violated in one of two
ways: 1. in contravention of Section 3. OWNERSHIP by removing
protected items from federal or Indian land without the right of
possession; or, 2. in contravention of Section 7. REPATRIATION
by obstructing the repatriation process for a protected item
without the right of possession for that item. Therefore in any
criminal case the essence of the crime is the trafficking of a
protected item without the right of possession.

Sec. 4 {a) ILLEGAL TRAFFICKING--(18 U.S.C. 1170) is amended as
follows:

(1) in the title of sec. 1170, by deleting the words "Human
Remains and" '
(2) in subparagraph {(a), by:

(a) deleting the letter "(a)"

(b) deleting the words ", the human remains of a Native
American" and replacing them with the following: "any Native
American cultural items”

(c) deleting the words "those remains" and replacing them
with the following: "those cultural items"

(3) by deleting subparagraph (b)

6. The law may be further amended by adding a civil prosecution
component analogous to that in ARPA (16 U.S.C. 470ff), by adding
the following new section (25 U.S.C. 3015):

“"Sec. 17. CIVIL PENALTIES FOR ILLEGAL TRAFFICKING IN NATIVE
AMERICAN CULTURAL ITEMS

(a) Any person who trafficks in Native American cultural
items without the right of possession may be assessed a civil
penalty by the Secretary. No penalty may be assessed under this
section unless such person is given notice and opportunity for a
hearing with respect to such violation. Each violation shall be
a geparate offense. Any such penalty remitted to the Secretary
may be mitigated by the Secretary. The amount of such penalty
shall be determined under regulations promulgated pursuant to
this Act, taking into account in addition to other factors-

{A} the commercial value of the item, and
(B) the costs of curation, disposition and reburial.




Such regulations shall provide that, in the case of a
second or subsequent violation by any person, the amount of such
civil penalty may be double the amount which would have been
assessed if such violation were the first violation by such
person. The Secretary may agree to reduce the penalty amount if
the violator agrees to pay restitution to the aggrieved party or
parties. The penalty amount may exceed the amount cf
restitution.

(b) (1) Any person aggrieved by an order assessing a civil
penalty under subsection (a) may file a petition for judicial
review of such order with the United States District Court for
the District of Columbia or for any other district in which such
person resides or transacts business. A such a petition may
only be filed with the 30-day period beginning on the date the
order making such assessment was issued. The court shall hear
such action on the record made before the Secretary and shall
gustain his action if it is supported by substantial evidence on
the record considered as a whole.

(2) If any person fails to pay an asgsessment of a civil
penalty-

(A) after the order making the assessment has become a
final order and such person has not filed a petition for
judicial review of the order in accordance with paragraph (1),
or

(B) after a court in an action brought under paragraph
{1) has entered a final judgment upholding the assessment of a
civil penalty, the Secretary may request the Attormey General to
institute a civil action in a district court of the United
States for any district in which such person is found, resides,
or transacts business to collect such penalty and such court
shall have jurisdiction to hear and decide any such action. In
such action, the validity and amount of such penalty shall not
be subject to review.

(c) Hearings held during proceedings for the assessment of
civil penalties authorized by subsection (a) shall be conducted
in accordance with section 554 of the title 5 of the United
States Code. The Secretary may issue subpoenas for the
attendance and testimony of witnesses and the production of
relevant papers, books, and documents, and administer oaths.
Witnesses summoned shall be paid the same fees and milage that
are paid to witnesses in the court of the United States. 1In
case of contumacy or refusal to obey a subpena served upon any
person pursuant to this paragraph,the district court of the
United States for any district in which such person is found or
resides or transacts business, upon publication by the United
States and after notice to such person,shall have jurisdiction
to issue an order requiring such person to appear and give
testimony before the Secretary or to appear and produce
documents before the Secretary, or both, and any such failure to
obey such order of the court may be punished by such court as
contempt thereof.®




Thank you for your consideration of the above suggested
amendments to the Native American Graves and Repatriation Act.
I remain at your service to assist in any manner that you deem
appropriate.

Sincerely,

Sherry Hutt
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Chairman Campbell
Vice Chairman Inouye

My name is Rosita Worl and I am currently serving in the capacity of Interim Executive Director
of the Sealaska Heritage Foundation. The Foundation’s membership includes the Board of
Directors of Sealaska Corporation which is the regional Native Corporation for Southeast Alaska
and was created under the Alaska Native Claims Settlement Act of 1971. Sealaska is also
recognized as a tribe for the statutory purposes of NAGPRA.

I have been involved with NAGPRA as a Board Member of the National Museum of American
Indians and as a consulting tribal anthropologist to The Central Council of Tlingit and Haida -
Indians of Southeast Alaska [ have witnessed the benefits of NAGPRA through my participation
in ceremonial activities in which cultural objects returned under NAGPRA to clans in Southeast
Alaska have been used as they were originally meant to be.

On occasion I have written and discussed various aspects relating to the implementation of
NAGPRA with our Alaskan Congressional Delegation. Thus I was very pleased when I learned
that The Committee On Indian Affairs would be holding a hearing on the implementation of
NAGPRA, and I am very honored to be here today

In the interest of time I will highlight a few issues However, before 1 begin my discussion, I
would like to note for the record that Sealaska concurs with the nine recommendations that were
outlined in a Memorandum dated April 14, 1999 to the Chair and Vice Chair of this Committee
from the Minority Committee Staff in reference to this Oversight Hearing. I would especially
emphasize our wholehearted support for the recommendation to “Replace the NPS with another
administering agency that would not have the inherent conflict of interest which exists in the
Office of Chief Archaeologist with the National Park Service.” I have written to my Delegation
about this issue and I know that this specific concern has emerged throughout Indian Country and
in Hawaii. 1am also under the assumption that others will speak in-depth on this issue during the
course of this Hearing

1. Recommendation: To implement an oversight process that ensures that museums and other
entities act on repatriation claims on a timely basis.

Ta illustrate the basis of this recommendation, I would like to cite one example which
substantiates this recommendation. We have one repatriation claim for over 40 objects of
cultural patrimony from the University of Pennsylvania Museum of Archaeology and
Anthropology that was initially submitted in September 26, 1995. The clan submitted
information to validate its claim. The existence of clans among the Tlingit and their
patterns of communal ownership of property are well established within the ethnographic
literature and several legal cases including the most recent and widely-published Whale
House decision in the Chilkat Tribal Court. This repatriation petition was modeled on
similar information that other museums have accepted and honored in their return of
objects to clans. The University of Pennsylvania Museum in this instance continued to
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request further information including the “use and origin” of the objects. They then
wanted tapes from the clan elders In the third year of the process, another tribe within
the same community made a claim for the same objects. The first claimant responded by
submitting a list with the signature of all its members and a resolution stating that the clan
would remain with the first claimant Although this repatriation request was clouded with
a conflicting claim, the Museum has made no attempt to resolve the issue and instead
continues to ask for even more information. We understand that this collection is the
centerpiece of University of Pennsylvania exhibits, and the clan views the Museums
continuing questions and lack of action over a four year period as a delaying tactic.

2 Recommendation' Congress should appoint a Committee of Native American Religious
Leaders and Scholars and representatives from the academic community to define “Sacred”
taking into consideration the sociocultural changes within Native American tribes and the
phenomenon of religious renewal.

I note that the Committee Staff pointed out in its Memo that the NPS views are that there
“sacred” should be narrowly interpreted and evidence of alleged sacredness must be
submitted to substantiate claims I believe that this view sets a contentious framework for
Native Americans who have taken an opposite position. Many tribes are involved in
religious renewal processes and some are finding that conditions have changed
dramatically from the environment of their ancestors. All cultural processes, including
religion, evolve and Native Americans must also have the ability to change and alter their
practices to accommodate current conditions This is a complex issue, and I would urge
this Committee to have a focused and independent review of the definition of sacred and
its interrelationship with religious renewal

3 Recommendation Congress should adopt a policy to ensure the prompt reburial of culturally-
unidentifiable human remains

I 'am under the assumption that the evidence that will be required to substantiate claims for
culturally-unidentifiable human remains will be onerous, costly and time consuming 1t is
my recommendation that Congress should adopt a policy that would automatically return
and rebury culturally-unidentifiable remains to the site from which the remains were taken
The same sacred and spiritual beliefs surrounding culturally-unidentifiable remain apply as
they do to culturally-identifiable remains. This country has honored all unidentifiable
remains of military personnel symbolized by the “Unknown Soldier” and buried them. I
believe Unknown Native American human remains deserve the same treatment and
respect.
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4 Recommendation to ensure that all museums and entities which receive federal funding comply
with NAGPRA

We recently learned through a news articled in early April that the Stockton Parks and
Recreation Department Tlingit has a 46 foot red cedar Tlingit Totem Pole that it had
decided to remove, cut it into manageable pieces and send to “a land fill * The
provenance of this pole was known, but no contact under NAGPRA had been made with
our people At this moment we are trying to determine that status of the totem pole.

5. Recommendation. Congress should expand NAGPRA to the international level in concert with
federal aid packets to other Nations.

We have heard disturbing news that Russia has been selling ethnographic pieces from its
museums to private collectors Although this information is unsubstantiated, we have
reason to believe it is probable As you are aware Russia presumed to own Alaska prior
to the United States and during their tenure in Alaska, its representatives removed many
significant ethnographic objects from Alaska

6 Recommendation Amend NAGPRA to exempt private collections donated to by private
collectors museums from repatriation claims.

It is my understanding that private collectors are reluctant to donate their collections to
museums since they would be subject to NAGPRA  Although I would favor the return of
such collections to the original owners, and I would encourage collectors to do so, I am of
the opinion that this will not be a widespread practice. T would favor collections in
museums rather than in private collections where the respective tribes would be at least
able to view the objects
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Senator Inouye, Members of the Committss, my name is Tex Hall and | am the
Chaimman of the Three Affillated Tribes. We are the Mandan, Hidatsa and Arikara Nations of
the Ft. Besthold Reservation in North Dakota. | am aiso Chainman of the Aberdeen Area Tribal
Chaimmen's Assoclation, and | present my testimony today on behalf of seventsen Northem
Plains tribes.  Thank you for the opportunity to offer our comments and concems regarding
the implementation of the Native American Graves Protection and Repatriation Act (NAGPRA).

Qur North Dakota tribes, the Standing Rock Sioux, the Spirit Lake Sioux, the Turtle
Mountain Band of Chippewa and our people, the Three Affiliated Tribes, have been active in the
issues of reburial and repatriation since 1985. We repatriated and reburied more than 2,000 of
our ancestors in 1989, then joined a national intertribal coalition to work for the passage of
NAGPRA. We have since reburied more than 3,000 additional ancestors, as well as their
personal burial property. We fought hard to get this law, and we have worked hard to locate our
relatives and bring them home. We did this because our elders told us to; they said our spiritual
beliefs tell us our ancestors suffer every day they languish in the scientific repositories of this
country. We did it because we never forget our dead, we fove them, we respect them, and
because we believe they, too, should enjoy the seif-evident, human right to rest in peace.

Senators, we did not work so hard for the passage of this law so that it would protect the
interests and desires of the science and museum industries. Everybody knows this law was
passed so our ancestors and our sacted things could come home to us. Everybody knows it was
passed at our insistence, and that the museum and science industries opposed it with all of their
might and resources. [t has always been our understanding that it would protect the rights of the
deceased and their descendants.

Yet, since 1990, our tribes have observed the steady erosion of protections to tribes
granted by the law, and watched as federal, state and academic personnel circumvented the law
to satisfy their personal, vested interests in our ancestors’ remains. We monitored the
promulgation of regulatory language to implement the Act and watched as the regulatory process
was used to substantially alter federal Indian policy. We brought these grievances to the
attention of this Commitiee at the last Oversight Hearing on NAGPRA held on December 8,
1985, but received no assistance with the issues we raised. We have also closely monitored the
activities of the NAGPRA Review Committee, spending thousands of precious dollars to send
our representatives t0 meetings where our questions were not answered, our concems ignored,
minimized or manipulated, and where we watched as federal agencies, museums and
universities were granted one extension after another with regard to NAGPRA deadlines.
Members of the Review Committee were, at the same time, inventing repatriation requirements
for tribes, such as requiring the Minnesota tribes to obtain written permission from a long list of
tribes before they could repatriate remains. This is documented in the minutes of the January
1898 Review Committee meeting. The Minnesota request, which had the full support of the
state, was delayed for almost a year while repeated attempts were made to fulfill this extra-legal
demand.

Our Nations are also extremely concerned about a document generated by the NAGPRA
Review Committee at their Oregon meeting heid in June of 1998, where four distinct categories
of unaffiliated Native remains were “created" without precedent in the Act. We have severe
problems with these categories, as they are designed to be the foundation upon which science
will base Its claims to camry out extra-legal studies of our ancestors’ remains. Two of the
categories discuss “archeological populations,” and whether or not they are extinct or have living
descendants. Members of the Commiittee, this term “archeological populations” is compietely
foreign to our peoples, and comes from a world view and philosophy which has nothing to do

_ with the way we define or see ourselves. These categories have been created to do nothing
more than separate tribes from our claims that all so-called “unafiiliated” Native remains
taken from our collective aboriginal homnelands are our ancestors. We do not want
people who are new to our homelands using their own definitions of us or our histories
0 separate us from our right to rebury our dead.

Our only “success" story where the NAGPRA Review Committee is concerned was the
Federal Register pubtication of their recommendation for the disposition of tribally unaffiliated
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remains, where decisions for repatriation and reburial would be left in the hands of intertribal,
regional coalitions whose joint claims would be based upon our collective aboriginal homelands.
Provided for in the law, joint intertribal claims EMPOWER tribes, and we have done a half-
dozen successful joint reburials to prove it, so we worked hard to prevail upon the
Review Committes to make this recommendation to Secretary Babbit, and felt, finally, a
sense of hope and fair play when it was published for public comment. But we were toid
in January of 1998 by National Park Service staff that the recommendation was “dead in the
water” because Secretary Babbit wanted the Review Committee to broker a compromise
between tribes and the science industry with regard to the final disposition of our ancestors.

Members of the Committee, the law does not speak of another compromise to be made
on the part of tribes where our tribally unidentifiable ancestors are concemed. Indeed, we are
compelied to say again to you that the law was not passed to protect the interests of science, it
was passed to protect our peoples. But another compromise was aimost obtained from tribes
without their even knowing It with a $48,000 grant from the Department of Interior, and an
exclusive, invitation-only forum was planned, to be comprised of science and museum industry
members and a handful of Native individuals. The plan was to hold a dialogue between 25 to
30 people, (haif of whom would have no desire to protect tribal interests), come up with a
compromise on behalf of over 500 sovereign nations, 95% of whom would be excluded from
attending the forum, and forward it to the Review Commiittee for rubber-stamping before
presentation to Secretary Babbit. We spoke out against this forum because we viewed it as
@ manipulative tool to give a voice to the sclence and museum industries in an issue
whevre they should have none, and the fate of our ancestors would be determined by
those who only seek to mistreat, disrespect and exploit our dead. Moreover, any more
compromises on the part of tribes would compiete the gutting of the law of its
protections to tribes, most notably by allowing the Department of Interior to utterly ignore
its trust responsibility to indigenous Nations, who should be the_ only ones to decide what
happens to our own ancestors. We understand that the organizer of the forum, Martin
Sullivan of the Heard Museum, has now withdrawn from the project, but is attempting to get
others to accept the grant and move forward with it. We do not want anyone but our own
Nations deciding the fate of our ancestors. We have already made too many compromises;
we do not wish to make anymore. Iit's someone else's tum to compromise.

Senator inouye and members of the Committee, | wish | could say that is the extent of the
problems we have experienced in trying to get this iaw to work for us. But it is only the tip of the
iceberg. Please listen closely to the following statements, and see if you think the law is being
followed.

The Great Plains Region of the Bureau of Reclamation signed a Memorandum

of Understanding with the Smithsonian Institution to transfer our ancestors’ remains and
personal burial property to the ownership of the Smithsonian. NAGPRA is very clear
in stating that all federal agencies must repatriate Native remains excavated from lands
they manage or which are funded with federal dollars. It does not say it's okay to g: 7e
them to the Smithsonian, nor does the law make any exceptions to this requirement.
This was done post-NAGPRA, and it was done without our knowledge or permission.
We were not consulted, and therefore had no opportunity to protect our interests or
those of our relatives. The Smithsonian Institution has no repatriation deadline, nor do
they have to meet restrictions on scientific studies, destructive or not. When we reacted
to this shocking news, Terry Zontec and Myra Geisen of the BOR toid us they didn't see
why we were getting so upset at them, because the National Park Service and the U. S.
Army Corps of Engineers had done the same thing. These ancestors' graves were all
robbed during the Missouri River Basin Survey, an enormous archeological project paid
for by federal dollars, carried out on federal lands, and which was conducted as a
precursor to flooding us out of our homelands. When asked for coples of the legal
contracts NPS signed with the Smithsonian to give away our deceased reiatives, Frank
McManamon of the NPS denied any knowiedge of them. Michael Trimbile of the U.S.
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Armmy Corps of Engineers, although he said he would not be surprised if such an
agreement existed between his agency and the Smithsonian, failed to respond to our
tribal request to investigate the matter and to forward any related documents. Please
investigate this shacking footnote to the loss of our beloved bottomlands, and ensure
that all federal agencies fulfill their responsibilities.

We ask this of you because when we inquired about filing a NAGPRA grievance on this
matter, we were told by the NPS that it didn't matter WHO inventoried the remains, just
so that they were inventoried. This is the regulatory authority for the Act making
statements like this, Senator Inouye, and we need your assistance and intervention.

We also have documents which show that, rather than follow state law and rebury a
4,000 year-old body which washed out of a creek on state lands in Nebraska, the
remains were shipped to Douglas Owsley of the Smithsonian on the pretense that he
would establish tribal affiliation of the remains for the State. Not only did Owsley
predictably fail to do so, but in a letter reporting this speculative “finding,” he added a
request that the remains be transferred to the Smithsonian for accession into its
collections, and included a form for this purpose. This was done post-NAGPRA, without
the knowledge of affected tribes, and the Nebraska Indian Affairs Commission was
told that the remains were reburied! We have not been able to ascertain where the
remains are, if they were inventoried pursuant to state and federal law, nor if they were
added to the Smithsonian's collections. You may recall that Mr. Owsley is one of the
plaintiffs in the lawsuit brought to prevent the repatriation of Kennewick Man to a
coalition of Washington tribes. You may not know, however, that Mr. Owsley purchased
the airplane ticket of Jamie Chatters, the anthropologist who first examined Kennewick
Man and a fellow plaintiff, so that Chatters could deliver Kennewick Man to the
Smithsonian. The U.S. Army Corps stopped Mr. Chatters at the airport and prevented
him from leaving the state with the remains. When attomeys for the tribal claimants in
the case contacted the Smithsonian to complain about Owsley’s actions in the case, they
were told that nothing could be done because (a) Owsley was acting on his own personal
time and money and (b) he is such a renowned scientist that they pretty much leave him
to his own devices. A quick review of the documents we have provided in this case,
however, show that Owsley used his position at the Smithsonian to obtain those remains.
It's no longer personal, Members of the Committee, and our Nations do not believe that
an individual's professional reputation should be used as a personal exemption to
obeying the law.

There are other instances where Mr. Owsley attempted to obtain ancestral remains taken
from lands within the state of North Dakota, for which we are also prepared to provide
documentation. We also have written documentation where Mr. Owsley asked a
museum curator at the University of Nebraska-Lincoln to look the other way while he
examined remains taken from Bureau of Reclamation lands but which were off-limits to
everyone but Reclamation personnel. We fear for our ancestors, Members of the
Committee, because nearly every institution where we have completed NAGPRA
consultations, we are toid that Douglas Owsley of the Smithsonian Institution has been
there first. He has made a specialty of studying our Northern Plains tribes, and we are
afraid to find out how many more of our relatives have been spirited away from the
NAGPRA process. We want you to investigate all allegations of Owsley's attempts to
fulfilt his own agenda in complete defiance of NAGPRA.

Also, Senators, we wish to tell you of a situation at the University of Nebraska-Lincoln,
where Professor Karl Rhinehard conducted post-NAGPRA, destructive, invasive
scientific study of Ponca, Pawnee, Arikara and Wichita ancestors. He extracted DNA
from the remains of our relatives, and he did this in violation of the law and without our
knowledge or permission. We know he did this because he published his speculative
findings in a professional paper in one instance, /n the Wake of Contact: Biological
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Responses fo Contact, and openly defied the Ponca tribe’s position of no scientific
study of their remains in another. Incredibly, Rhinehard aiso lied to promote his illegal,
immoral and unethical research agenda to obtain a federal grant by stating that he
actually had the Ponca’s permission to conduct this type of study on their reiatives!
You may have read media reports of this professor’s expioits, where he put a ittle Native
baby's skull on his hand, and made i "talk® and say inane things to make his students
laugh. He aiso had sole access to a lab where the remains of an Omaha ancestor were
found in a drawer with Taco Bell wrappers and other trash, and he is suspected of
removing soft tissue remains from an official NAGPRA inventory and from the boxes
themseives, before the rest of the remains were tumed over to the Poncas for reburial.
The Poncas were led to believe they had received all the remains of their relatives. A
coalition of fifteen Great Plains tribes seeks a federal investigation into these
allegations, since a state investigation (conducted by colleagues of Rhinehard's who
hired him to do forensic murder studies) failed to resuit in charges against him.
Moreover, instead of sanctioning Rhinehard for his actions, UNL gave him tenure. We
are compelled to wonder if acts of this nature are occurring elsewhere, given the
pervasiveness of the regrettable attitudes of the science and museum industries we are
forced to work with. We fear there are many more tragic stories like this one that just
have not come to light yet. The University of Nebraska at Lincoln, however, is a site
where a series of acls of professional misconduct, immoral and unethical research and
criminal behavior have been carried out without sanctions being brought by any
institution or agency. We want you to assist us in opening a federal inquiry into the
matter, since no one has acted on our request.

Members of the Committee, we aiso wish to inform you of a situation where a sitting
member of the NAGPRA Review Committee attempted to extort ancient Native DNA
from the Whitefish River First Nations Band Reserve in Ontario, Canada. After telling
the Whitefish River people that his institution, the University of Michigan, did not have to
retumn ancestral remains stolen from an ancient island burial site in their aboriginal
homelands, Professor John O’Shea informed Whitefish River they could not repatriate
them because (a) they were not related to the remains despite the fact that they came
from a burial site used by the band for many centuries and (b) the U of Ml was not
required, under NAGPRA, to repatriate them to a tribe outside the United States.

But then O’Shea had an idea, and he made them an offer: give me your written
permission to extract DNA from these ancient remains and you can have them
back, even though we said you're not related to them, and even though the law
prevents us from repatriating to you. The Band members actually went home,
took a vote on the issue, and the people’s answer was a resounding “NOI”
O’Shea’s reply is in the documentation accompanying this testimony, which
essentially expressed his disappointment that the Band could not be more
cooperative, since it forced him to (1) keep their ancestors’ remains, (2) lift the
moratorium on study of the remains he had instituted, and (3) closed the door on
any further communications with his university regarding their ancestors’
remains.

Members of the Committee, our Nations wish to stand in support of the Whitefish River
First Nation Band of Ojibwe, and we ask that you do so also. We have included for your
review excerpts from the Master's Thesis of Thomas Biron, published by the University
of Michigan in 1998, which documents the history of this shocking situation. We feel this
case very clearly demonstrates the distressing lengths to which Dr. O’Shea is wiiling to
go to serve his own sclentific interests. We also attach for your review cotrespondence
from Dr. O'Shea to the University of Nebraska-Lincoln, in which he makes known his
feelings regarding the University’s moratorium on study of Native remains, which were
perceived as threats by that University. Our Nations feel extremely uncomfortable in
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having to entrust this individual to make any kind of recommendation regarding a fair
and ethical disposition of our ancestors’ remains and burial property, and therefore call
for his immediate removal from the NAGPRA Review Committee.

Finally, Members of the Committee, we wish to address the subject matter of the
resolution passed by the Native Hawaiian group known as Hui Malama | Na Kupuna O
Hawwaii Nei. This resolution cites many problem areas in the fair implementation of the
Act due to an inherent conflict of interest present because the regulatory authority of the
Act, Frank McManamon, Departmental Consulting Archeologist of the National Park
Service, is an archeologist whose agency must comply with the Act's requirements. Of
the many problems and frustrations we could share about working with McManamon,
the one we want to draw to your attention is the testimony he gave to Congress in June
of 1998 during a hearing regarding the Hastings Bill. This bill, as you know, was
introduced to amend the Act to specifically aliow for scientific study of our dead, among
other things. McManamon testified that the amendment was not necessary, since the
Adt already allows for study of our ancestors who have been placed in the category of
tribaily unaffiliated. Not only is this untrue, but there is nothing in the Act to provide for
this or any other type of study.

Members of the Committee, our Nations regard this statement as nothing more than
McManamon assigning himself powers and authorities he does not have, such as the
power to reinterpret language in the Act. NAGPRA specifically states the following,
“The term ‘documentation’ means a summary of existing museum or Federal
agency records, including inventories or catalogues, relevant studies, or other

pertinent data for the li; ] ining the raphicai origin
cultural affiliation, and basic facts su acquisition and accessio,
N A an human remains and nerary objects sub, is

section, Such term does not mean, and this Act shall not be construed to be an
authorization for, the initiation of new scientific studies of such remains and
associated funerary objects or other means of acquiring or preserving additional
scientific information from such remains and objects."”

McManamon was actually heard to say, at the January 1998 meeting of the Review
Committee, that the above statutory language came about to protect museums from
being forced to carry out studies on our ancestors that they didn't want to do. We
were shocked to hear this because our tribes fought very hard to get that precise
language in the law to protect our interests, not those of the museums. Our Nations view
McManamon's reinterpretation of the law as a blatant move to make available for
destructive, invasive studies our ancestors’ remains who have had the misfortune to find
themselves placed in the “unaffiliated” category, not to mention the four “subdivisions®
referenced in the Review Committee’s document entitled “Draft Principles of
Agreement.” We fear, and rightly so, that he has been working all along to gain for his
colleagues unhindered access to Native skeletal remains, bone collagen, DNA and other
data that is not provided for in the Act. A consideration of the billions of dollars to be
made from the patenting and marketing of Native DNA and DNA by-products fills us with
fear, for we see what we are up against in trying to protect our ancestors’ ancient
remains. If this type of destructive study were tv be allowed without our knowledge or
permmission on Native remains we can legally make joint intertribal claims to, Members
of the Committee, why did we bother passing a law to protect the interests of tribes, who
are opposed to any type of scientific study of their ancestors? When the regulatory
authority for the law can make broad and sweeping changes just by saying, “This is true
because | said so," our Nations believe we have a very serious problem. We are relying
on you to see that all trust responsibilities pursuant to NAGPRA are fulfilled.



76

Senator Inouye, Members of the Committee, we close our testimony by stating
that, in the nearly fifteen years our Northem Plains tribes have been active on this issue,
we have never asked for anything unreasonable. We do not now ask for anything that is
not accorded any other citizen of this country: the right to rest in peace, our Nations’
right to protect our deceased relatives, and the right to grant or deny our consent to the
gathering and collection of Native DNA, skeletal samples and other methods of scientific
research and inquiry which are currently cammied out without our knowledge or consent.
To camy out any form of research on any person in this room wouid require your
signature or that of your next of kin. No such permission has been granted by our
Nations, yet we and our ancestors continue to suffer from the total lack of respect,
dignity and ethics consistently shown us by those who seek to exploit us. No Native
Nation, moreover, has ever ceded by treaty or any other instrument the contents of our
ancestors’ burials, and there is nothing in any law which allows federal employees to
transfer ownership in fee title of human remains.

Wae therefore ask for a federal inquiry into the activities of the NAGPRA Review
Committee, particularly where treatment and disposition of our so-called “unaffiliated” ancestors’
remains are concemned. We ask for a federal investigation into the activities of the Nebraska
State Historical Society, the Douglas County Sheriff's Office of that state, the University of
Nebraska-Lincoln and Professor Rhinehard, Douglas Owsley of the Smithsonian Institution and
the Bureau of Reclamation, the National Park Service and the Corps of Engineers. Put simply,
we ask you to make the law work the way Congress intended: to protect the rights and
interests of our Native Nations and our ancestors, and not those of the industries that
have caused us so many tears and heartbreak. We stand ready to provide you with
information, documentation and any other assistance you may need to get to the truth of the
horrific stories we have shared, and we thank the entire Committee for the opportunity to send a
good voice to you today.
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Tex G Hal
ex G Hal The Honorable Senator Daniel K. Inouye
e CHAl United States Senate
ox

(o) 6273128 Committee on Indian Affairs
N SmenyFarshall o chington, DC 20510-6450
Fax (701)-862-3842

SECRETARY Dear Senator Inouye.

20 Once again, we greet you as a relative and hope this finds you in good health and
spirits and enjoying life. Thank you for the opportunity to provide information

M’Eﬁ‘,ﬁ% ” regarding the national implementation of the Native American Graves Protection

‘(‘";;,'; el and Repatristion Act (NAGPRA). You have requested more information

(701) 627.3944 regarding the NAGPRA Review Committee’s re-classification of our ancestors

councimemper ~ Who have been deemed to be tribally unidentifiable, or culturally unaffiliated

gt it

(701) 7434244 According to our teachings, there is no such thing as culturally unaffiliated Native
Fax (701) 1434491 remains, since we belicve that we are related to all that lives, and this teaching

COUNCE. MEMBER peoples of other indig Nations. Some relationships are closer than
(onezranst . others, of course, but our oral histories teach us not only who our relatives are, but

Co Toum/iitle Shell where we lived, with whom we shared our sboriginal hometands, and when we

pv— occupied certain lands and territories. Our teachings regarding the ancient remains

James Pete Hale taken from our collective aboriginal homelands tell us we have a responsibility to

?f’wl)s;f'g"j}'h each ancestor, no matter when they lived or died. Our teachings also tell us that

Fax(701) 7593232 gybsequent curation and scientific study has caused grievous spiritual abuse and
suffering to our ancestors. It is for these reasons that we have been fighting for
the return of all remains, and any deviation from our original instructions
concermngthe::ueaunemwdlhnveudcv;mnnglmpmontharspmmalpm
and rest We also believe the four new subdivisions of the unaffiliated remains
created by the Review Committee will have the effect of preventing the most
ancient remains from being returned to the Earth and thus to their rest, and we
offer the following reasoning for this position.

As you know, the NAGPRA Review Committee generated a one-page document
which lists four Draft Principles of Agr r_wtheﬁnduumanmd
disposition of all socalled unaffiliated remains in the possession and control of
those agencies and institutions affected by NAGPRA. The document has now
been expanded to five pages, based upon Frank McManamon’s understanding of
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Hon. Senator Daniel K. Inouye
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June 4, 1999

of legislative intent when NAGPRA was passed. To angwer your questions regarding the
creation of subdivisions of the unaffiliated remains,we offer the following response to each
of the proposed subdivisions.

L NON-FEDERALLY RECOGNIZED TRIBAL REMAINS

Put simply, NAGPRA does not provide for the categorization of non-federally recognized
tribal remains as “culturally unaffiliated.” This is, in fact, a contradiction in terms. These
remains are culturally affiliated, they just happen to be affiliated with Nations which either
do not want or have federal recognition. No directive by Congress has been given to
authorize the Review Committee to make this distinction. The rights of these Nations to
care for and protect their ancestors, already not recognized under NAGPRA, are further
ignored by the Review Committee’s self-authorization to re-categorize them. Placing
these ancestral tribal remains in the “unaffiliated” category is an insult to these Nations and
severely affects any chance they may have at repatriation and reburial. The Review
Committee's suggestion that other, federally-recognized tribes could act in concert with
non-federally recognized tribes to make joint claims of these remains may be one solution
to this problem. We suggest, however, that talks with rep tatives of federally
recognized tribes who wish to repatriate begin immediately to determine exactly what
they want.

. “ARCHEOLOGICAL POPULATIONS” DEFINED AS EXTINCT OR AS
LACKING CLEAR DESCENDANCY EVIDENCE

Initially described as “archaeological populations,” these two groups of so-called
unaffiliated remains have the fundamental problem of being defined strictly by a paradigm
that is foreign and offensive to Native peoples. To explain our opposition to this
paradigm, we submit that we have our own oral histories, our own understanding of not
only where our peoples come from, but who we are related to and who are not. Since the
advent of the Western disciplines of anthropology and archaeology in our homelands,
however, we have had nothing but trouble from the practitioners of these disciplines.

We have been re-defined, misunderstood, misinterpreted and stripped of our true
identities, as well as our right to define ourselves, by the same disciplines who claim to be
experts on our people. Since the emergence of the Bering Strait theory (which has never
been proven to be fict, it is still just a theory) that claims all of our indigenous Nations
immigrated here from Asia via an imaginary land bridge, we have struggled to maintain
our own identities, histories and cultures. The very essence of our identities - our oral
histories and stories - are tens of thousands of years old, yet they have been relentlessly
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Hon. Senator Kaniel K. Inouye
3
June 4, 1999
displaced and relegated to the realm of myth by theories posited only in the last one
bundred years.

Wehmnm.mandmmm.ﬂanmmydounmwourvM
our culture, or our history, mrhnlnymdnnbemmde,mwwto

claim our relatives’ bodie: and burial property for reburial.

We resist the categorization of our amcestors’ remains as “archeological
populations,” because it negates our ability and right to define or describe our own
peoples based upon our own history, customs and values. According to our
teachings, there is no such thing as an “srchacclogical population.” That is a
Western notion that has nothing to do with us. They are simply our ancestors, and
they, too, deserve the seif-evideat human right to rest in peace, uo matter where
they lived, whea they lived or died, or their questionable value to science.

We also resist this re-naming of our relatives because it is purely and simply a construct
invented by an industry that has consistently shown it does not want us to reclaim or
rebury our dead, pasticularty our most ancient dead. Should this re-categorization of our
dendbelﬂowed,whnnnnmuibuuwwhlppm? An official policy that all
unaffilisted remains classified as “archacological populstions,” will continue to be
controlled by those very industries who have sbused, mistreated and violated them, who
do not love them, nor feel gratitude to them, as we do? Or will a milder compromise be
struck, one in which the science and research community is allowed to study the
“archaeological populations™ for a set period of time, after which we might be allowed to
rebury our dead? Will tribes be forced to live with compromises like this, simply because
wmmmnuuponedlydd‘ymﬂmwmunpuoflfommdevmm

id od Jeney (Wewouldtupectﬁlllyreaﬂ.lt
ﬂusume,thn.onAprﬂZOth,oueruontemﬁedthnwemumbletomlkemyﬁmha
compromises regarding our ancestral remains.)
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Senator, we also resist this re~categorization of our ancestors because there is no proof
that any tribes are extinct, only the suppositions of anthropology and archeology. Our
Nations’ representatives have, over the years, traveled long distances and met with many
other Indigenous Peoples whose oral histories reflect times in which other Nations have
been absorbed by their own for a vasiety of reasons. Our own elders and historians
confirm that this is s0. Moreover, we have yet to hear an Indigenous account of a
Nation of people that has b extinct, leaving no di danss or relati It is not
w-thnourworldwcwthnumreNmons]undmppeuedoﬂ'thefweoftheunhuour
opponents assert simply because they do not have access to the facts, as we do with our
own histories. It is, however, within our histories that we lived with and absorbed one
another’s peoples and cultures since earliest times. It is quite a leap to make the claim of
tribal extinction based purely on the archeological record, the interpretation of which
remains the subject of furious debates within the profession itseif.

We Native peoples know what the truth is, however, and the truth is that stronger, more
stable Nations frequently took in, cared for and intermarried with the remnants of Nations
decimated by disease, warfare or genocide. And b we believe that we are all
related, there is no such thing as an “extinct archeological population,” or an
“archeological population” for which the descendants are unknown. One must ask oneself
the following question: “Unknown to whom? The industry which wants to exploit Native
dead and thinks it can do so by separating Native Nations from their claims to ancient
remains by asserting there are no descendants, or the Native peoples themselves, who
kmow precisely where they come from, who they're related to, and have known these
things for tens of thousands of years?”

Senator Inouye, we reiterste that all issues associated with the so-called “unaffiliated
remaing” can be resolved through the based decisions of regional, intertribal
repatristion coalitions, who can establish a shared group identity pursuant to existing
statutory language to ancient remains taken from shared aboriginal homelands. A grand
council of representatives from each regional coalition can address, through

what should be done with ancestors for whom nothing is known. And it will not be
necessary then to ingult Native Nations with the creation of subdivisions of their ancient
dead, as it is obvious we can take care of our own, based on our own values and original
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Finally, Senator, it is our Nation’s belief that the re-categorization of the tribally
unaffiliated remains is nothing more than an attempt to restage a public debate that the
science and museum industries lost nearly a decade ago, when the hard work of a lot of
people, with yourself at the helm, produced the Native American Graves Protection and
Repatriation Act. The continued attempts to exert control over our ancestors’ remains
and burial property by people who have no moral or legal claim to them is the only thing
that prevents their reburiel and eventual resumption of peace and rest. We sincerely
believe the creation of the “new” categories of our ancient ancestors is a bold attempt to
separate us from our claims to our dead and their burial property, and their significance
should not be underrated or misunderstood.

We feel, as a sovereign tribe, that we have the inherent right to rebury our ancestors’
remains, based on our culture, history, and teachings that we feel are the original intent of
NAGPRA. And anything less compromises our sovereign right to form our own decision
about our history.

We thank you once again, Senator Inouye, as our relative, for the opportunity to
participate in these very important discussions, and we stand ready to provide further
information if needed.

Sincerely,

Aoty

Tex G. Hall
Chairman
Three Affiliated Tribes

cc: Hon. Kent Conrad
Hon. Byron L. Dorgan
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May 17, 1999

The Honorable Tex Hall
Chairman

Three Affiliated Tribes
HC 3, Box 2

New Town, ND 58763

Dear Chairman Hall,

Thank you for your participation in the April 20 Oversight hearing on the Native

American Graves Protection and Repatriation Act ("NAGPRA” or "Act”). Due to time
constraints, the following question was not add d at the hearing. Could you please review .

this question and send a written response, to the Committee on Indian Affairs by Friday, June 4%7
The question is as follows:

ISSUE: NAGPRA REVIEW COMMITTEE CLASSIFICATION OF UNAFFILIATED
REMAINS

Your testimony states that the NAGPRA Review Committee has defined four
distinct eategories of unaffilinted remains that are not listed in the Act itself.

What is the significance of those definitions and what would their

Question:
effect be on repatriation efforts?
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Please send your response to the Committee at the address below or fax your response to (202)
228-2589.

Senator Daniel K. Inouye
Vice Chairman

U.S. Senate Committee on Indian Affairs

838 Hart Senate Office Building

Washington DC 20510

1 appreciate your attention to this matter.
Si ly
DANIEL K. INO

Vice Chairman
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www.indian senate.gov

May 5, 1999

Mr. Bill Billeck

Repatriation Office

Department of Anthropology
National Museum of Natural History
Smithsonian Institution

Washington D.C. 20560-0138

Dear Mr. Billeck,

Thank you for your April 22, 1999 letter and the enclosed copy of your letter to Chairman
Tex Hall of the Three Affiliated Tribes addressing concerns he raised at the Committee’s April
20 oversight hearing on the Native American Graves Protection and Repatriation Act. In view of
the significance of these concerns, 1 am taking the liberty of including your correspondence and
the hed M dum of Und ding between the Smithsonian Institution and the Great
Plains District of the Bureau of Reclemation in the printed record of the hearing.

QG 1

»

DANIEL K. ANOUYE
Vice Chainpfian
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Smithsonian
National Museum of Natural History

g9 KR 28 Pit 1ed

Bill Billeck

Repatriation Office

Department of Anthropology
National Museum of Natural History
Smithsonian Institution

Washington, DC 20560-0138

April 22, 1999

The Honorable Daniel K Inouye
United States Senate
Washington DC 20510

Dear Senator Inouye,

The attached letter was sent Chairman Tex Hall of the Three Affiliated Tribes to address concerns
he raised during his testimony before the Senate Committee on Indian Affairs at the Oversight
Hearing on the National Implementation of the Native American Graves Protection and
Repatriation Act. The attached letter clarifies the nature of the Memorandum of Understanding
between the Smithsonian Institution and the Great Plains District of the Bureau of Reclamation
and we feel that we are in full compliance with the National Museum of American Indian Act.

Sincerely,

Bill Billeck
Repatriation Office
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Smithsonian
National Museum of Natural History

Bill Billeck

Repatriation Office

Department of Anthropology
National Museum of Natural History
Washington, DC 20560-0138

April 22, 1999

Chairman Tex G. Hall
Three Affiliated Tribes
Fort Berthold Reservation
New Town, ND 58763

Dear Chairman Tex G. Hall,

During your testimony on April 20, 1999, to the Senate Committee on Indian Affairs at the
oversight hearing on the implementation of the Native American Graves Protection and
Repatriation Act, 25 U.S.C. §3001 (“NAGPRA"), you spoke about a Memorandum of
Understanding (“MOU”) between the Great Plains Region of the Bureau of Reclamation and the
Smithsonian Institution. I would like to address your concerns about this MOU. I have attached
a copy of the MOU in which the Smithsonian agrees to share information with the Bureau of
Reclamation on human remains and funerary objects that are in the collections at the Smithsonian.

No human remains or funerary objects were transferred from the Bureau of Reclamation to the
Smithsonian after the enactment of either the National Museum of the American Indian Act, 20
U.S.C. §80q et seq., (“NMAI Act”) or NAGPRA. The human remains and funerary objects
covered under this MOU were never in the possession of the Bureau of Reclamation. Since they
were collected from the period of the 1940s to the 1960s, they have always been in the possession
of the Smithsonian. The human remains and funerary objects covered under the MOU appear to
have been obtained during joint Smithsonian and National Park Service sponsored archaeological
excavations on lands that are now administrated by the Bureau of Reclamation

Under the National Museum of American Indian Act of 1989, 20 U S.C §80q et seq., (“NMAI
Act”) it is the Smithsonian’s responsibility to inventory, identify, and repatriate the remains in its
collections. Under the MOU with the Bureau of Reclamation, the Smithsonian agreed to provide
information on the presence or absence of human remains and funerary objects in the Smithsonian
collections from the lands administrated by the Bureau of Reclamation. The Smithsonian also
reaffirmed its obligation under the NMAI Act to inventory and repatriate Native American
skeletal remains and funerary objects in the Smithsonian’s collections.

The staff at the Repatriation Office at the National Museum of Natural History has provided



87

information on all of the human remains and funerary objects in the Museum to Native Americans
across the country. A summary of the ethnological objects and an inventory of the human
remains and archaeological objects have been sent to all federally recognized tribes as well.
Human skeletal remains and funerary objects of the Mandan and Hidatsa tribes have been
repatriated to the Three Affiliated Tribes by the Smithsonian. I am currently in the process of
completing a report on the human remains and funerary objects of the Arikara. The report
identifies the number of human skeletal remains and funerary objects, where they were obtained,
who obtained the remains, and why the remains are thought to be affiliated with the Arikara,
rather than with other tribes. Ilook forward to working closely with the representatives of the
Three Affiliated Tribes for the repatriation of the Arikara human remains and funerary objects, as
in the previous repatriation of Mandan and Hidatsa remains to the Three Affiliated Tribes.

If you have any questions, or need any additional information, please contact me.

Sincerely,

4

Bill Billeck
Repatriation Office

cc: Senator Daniel Inouye
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Agreement No. 5-AG-60-05670

MEMORANDUM OF UNDERSTANDING
between
SMITHSONIAN INSTITUTION
and
US DEPARTMENT OF THE INTERIOR
GREAT PLAINS REGION OF THE BUREAU OF RECLAMATION

This Memorandum of Understanding (MOU) is entered into by and between the Department
of the Interior (DOI), Great Plains (GP) Region of the Bureau of Reclamation (Reclamation),
whose address is PO Box 36900, Billings, MT 59107-6900, and the Smithsonian Institution,
a trust instrumentality of the United States established by Act of Congress in 1846, whose
address is 1000 Jefferson Drive, Washington, DC 20560.

WHEREAS, the Native American Graves Protection and Repatriation Act (25 USC Section
3001) enacted November 16, 1990 (hereinafter “NAGPRA"), requires Federal agencies to
inventory and, if cultural affiliation is established, repatriate certain Native American skeletal
remains and other objects in their possession or control; and

WHEREAS, Reclamation is an agency of the DOI, an executive branch agency which is
subject to the requirements of NAGPRA; and

WHEREAS, the Smithsonian Institution is exempt from coverage under NAGPRA, but the
National Museum of Natural History has adopted as its policy the inventory and repatriation
provisions of NAGPRA with respect to cultural patrimony and sacred objects; and

WHEREAS, the Smithsonian’s statutory obligation to inventory and repatriate Native
American skeletal remains, associated and unassociated funerary objects, arises under the
National Museum of the American Indian Act (hereinafter "NMAI Act"), 20 USC Section
80q et seq.; and .

WHEREAS, the Smithsonian has possession and/or control over sizable collections of Native
American materials resulting from archeological investigations either sponsored by
Reclamation or related to Reclamation projects within the area presently managed by the GP
Region, which the Smithsonian has maintained, cared for and, in most instances, accessioned
in the same manner as it has the remainder of the Smithsonian’s collections; and

WHEREAS, because the Smithsonian Institution contends that these collections legally fall
under the scope of the NMAI Act, but the GP Region of DOI is unclear whether the
collections fall under the NAGPRA responsibilities of the GP Region of DOI or the NMAI
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Act responsibilities of the Smithsonian Institution, the parties desire to eater into and into an
understanding prescribing repatriation responsibility for these collections.

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL PROMISES SET FORTH
HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. Collections. The collections subject to this MOU consist of Native American materials,
including Native American skeletal remains, associated and unassociated funerary objects,
sacred objects, and items of cultural patrimony, originally excavated on GP Region’s lands
and transferred to the Smithsonian Institution pursuant to permits, regulations,
understandings, and other agreements, formal or informal, whereby samples of excavated
materials were deposited in the national collections. In most cases, no written documentation
exists to describe the precise nature of the transfer to the Smithsonian. However, the parties
agree that all materials in the collections resulting from archeological investigations either
sponsored by Reclamation or related to Reclamation projects within the area presently
managed by the GP Region, including without limitation, materials permanently transferred
to the Smithsonian and those placed on long-term, permanent or indefinite loan, also shall be
covered by this MOU. Any materials placed on short-term loan, for which there is a written
loan agreement specifying a time-period, shall not be subject to this MOU unless the parties
mutually agree in writing.

2. Inventory. The collections subject to this MOU shall be inventoried by the Smithsonian
Institution in accordance with its statutory obligations to inventory Native American skeletal
remains, associated and unassociated funerary objects, pursuant to the NMAI Act, and in
accordance with the policy of the National Museum of Natural History voluatarily to comply
with the inventory and repatriation provisions of NAGPRA for funerary objects, sacred
objects, and items of cultural patrimony (with the exception of the deadline).

3. Coordination. The Smithsonian Institution and the GP Region will inform each other by
writing of all collections and repatriation claims that apply to this MOU. In addition, each
agency will supply the other with a copy of the repatriation case file pertaining to these
collections.

4. Contact with Tribes. As part of its inventory activities, the Smithsonian will be in
contact with members of the appropriate tribes, including any individual or tribe that has
submitted a repatriation request.

5. Repatriation. Upon completion of the inventory, if the Smithsonian determines that any
of these materials should be repatriated, the Smithsonian shall assume full responsibility for
final documentation and repatriation of such materials. The Smithsonian shall notify the GP
Region of its decision, provide the GP Region a copy of any final reports issued and, if a
reburial ceremony is scheduled, advise the GP Region of the date, time, and place of such
event.

6. Alternative Procedures. In the event both parties determine that special circumstances
exist to justify assumption of inventory and repatriation responsibility by the GP Region for
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certain materials in the Smithsonian’s possession and control, the parties may agree in
writing to a modification of this MOU.

7. Duration. This MOU shall be in effect either for five years from the date of final
signature, or until all collections subject to this MOU have been inventoried; and if
appropriate, repatriated, whichever comes first. This agreement may be terminated prior to
the expiration date by any party hereto upon 30 days written notice to the other party after
the parties have applied the conflict resolution procedure in stipulation number eight.

8. Conflict Resolution. In the event the parties disagree over the terms of this agreement,
the parties shall first attempt to resolve such conflict informally through negotiation. If
agreement cannot be reached, the matter shail be submitted to the Regional Director of the
GP Region and the Director of the National Museum of Natural History for resolution. If
the Regional Director and the Director are unable to reach agreement, the matter shall be
submitted to the Commissioner of Reclamation and the Secretary of the Smithsonian
Institution for final resolution.

9. Required Clauses. During the performance of this agreement, the participants agree to
abide by the terms of Executive Order 11246 on nondiscrimination and will not discriminate
against any person because of race, color, religion, sex, or national origin.

No member or delegate of Congress, or resident Commissioner, shall be admitted to any
share or part of this agreemeat or to any benefit arising from it. However, this clause does
not apply to this agreement to the extent that this agreement is made with a corporation for
the corporation’s general benefit.

10. Key or Responsible Personnel. The following people will be responsible for
monitoring the activities in this agreement:

Bureau of Reclamation, Great Plains Region - Terry Zontek
Smithsonian Institution, Repatriation Office - Bill Billeck

AGREED:
FOR THE SMITHSONIAN INSTITUTION FOR TH'E GREAT P%ION

oy Boded N e e

Roben Hoffman, [Ating Provost Neil Stessman, Rn?lknal Director

ue: 4~ (lgnif 1 995~ Dae:_{/ Z&j/ 95~
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Agreement No. 5-AG-60-05670

MEMORANDUM OF UNDERSTANDING
between
SMITHSONIAN INSTITUTION
and
US DEPARTMENT OF THE INTERIOR
GREAT PLAINS REGION OF THE BUREAU OF RECLAMATION

This Memorandum of Understanding (MOU) is entered into by and between the Department
of the Interior (DOI), Great Plains (GP) Region of the Bureau of Reclamation (Reclamation),
whose address is PO Box 36900, Billings, MT 59107-6900, and the Smithsonian Institution,
a trust instrumentality of the United States established by Act of Congress in 1846, whose
address is 1000 Jefferson Drive, Washington, DC 20560.

WHEREAS, the Native American Graves Protection and Repatriation Act (25 USC Section
3001) enacted November 16, 1990 (hereinafter "NAGPRA"), requires Federal agencies to
inventory and, if cultural affiliation is established, repatriate certain Native American skeletal
remains and other objects in their possession or control; and

WHEREAS, Reclamation is an agency of the DOI, an executive branch agency which is
subject to the requirements of NAGPRA; and

WHEREAS, the Smithsonian Institution is exempt from coverage under NAGPRA, but the
National Museum of Natural History has adopted as its policy the inventory and repatriation
provisions of NAGPRA with respect to cultural patrimony and sacred objects; and .

WHEREAS, the Smithsonian’s statutory obligation to inventory and repatriate Native
American skeletal remains, associated and unassociated funerary objects, arises under the
National Museum of the American Indian Act (hereinafter “NMAI Act"), 20 USC Section
80q et seq.; and

WHEREAS, the Smithsonian has possession and/or control over sizable collections of Native
American materials resulting from archeological investigations either sponsored by
Reclamation or related to Reclamation projects within the area presently managed by the GP
Region, which the Smithsonian has maintained, cared for and, in most instances, accessioned
in the same manner as it has the remainder of the Smithsonian’s collections; and

WHEREAS, because the Smithsonian Institution contends that these collections legally fall
under the scope of the NMAI Act, but the GP Region of DOI is unclear whether the
collections fall under the NAGPRA responsibilities of the GP Region of DOI or the NMAI
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Act responsibilities of the Smithsonian Institution, the parties desire to enter into and into an
understanding prescribing repatriation responsibility for these collections.

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL PROMISES SET FORTH
HEREIN, THE PARTIES AGREE AS FOLLOWS:

L. Collections. The collections subject to this MOU consist of Native American materials,
including Native American skeletal remains, associated and unassociated funerary objects,
sacred objects, and items of cultural patrimony, originally excavated on GP Region's lands
and transferred to the Smithsonian Institution pursuant to permits, regulations,
understandings, and other agreements, formal or informal, whereby samples of excavated
materials were deposited in the national collections. In most cases, no written documentation
exists to describe the precise nature of the transfer to the Smithsonian. However, the parties
agree that all materiais in the collections resulting from archeological investigations either
sponsored by Reclamation or related to Reclamation projects within the area presently
managed by the GP Region, including without limitation, materials permanently transferred
to the Smithsonian and those placed on long-term, permanent or indefinite loan, also shall be
covered by this MOU. Any materials placed on short-term loan, for which there is a written
loan agreement specifying a time-period, shall not be subject to this MOU unless the parties
mutually agree in writing.

2. Inventory. The collections subject to this MOU shall be inventoried by the Smithsonian
Institution in accordance with its statutory obligations to inventory Native American skeletal
remains, associated and unassociated funerary objects, pursuant to the NMAT Act, and in
accordance with the policy of the National Museum of Natural History voluntarily to comply
with the inventory and repatriation provisions of NAGPRA for funerary objects, sacred
objects, and items of cultural patrimony (with the exception of the deadline).

3. Coordination. The Smithsonian Institution and the GP Region will inform each other by
writing of all collections and repatriation claims that apply to this MOU. In addition, each
agency will supply the cther with a copy of the repatriation case file pertaining to these
collections.

4. Contact with Tribes. As part of its inventory activities, the Smithsonian will be in
contact with members of the appropriate tribes, including any individual or tribe that has
submitted a repatriation request.

5. Repatriation. Upon completion of the inventory, if the Smithsonian determines that any
of these materials should be repatriated, the Smithsonian shall assume full responsibility for
final documentation and repatriation of such materials. The Smithsonian shall notify the GP
Region of its decision, provide the GP Region a copy of any final reports issued and, if a
reburial ceremony is scheduled, advise the GP Region of the date, time, and place of such
event.

6. Alternative Procedures. In the event both parties determine that special circumstances
exist to justify assumption of inventory and repatriation responsibility by the GP Region for
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certain materials in the Smithsonian’s possession and control, the parties may agree in
writing to a modificauon of this MOU.

7 Duration. This MOU shall be in effect either for five years from the date of final
signature. or untl all collections subject to this MOU have been inventoried; and if
appropriate, repatriated, whichever comes first. This agreement may be terminated prior to
the expiration date by any party hereto upon 30 days written notice to the other party after
the parues have applied the conflict resolution procedure in stipulation number eight.

8. Conflict Resolution. In the event the parties disagree over the terms of this agreement,
the parues shall first attempt to resolve such conflict informally through negotiation. If
agreement cannot be reached, the matter shall be submitted to the Regional Director of the
GP Region and the Director of the National Museum of Natural History for resolution. If
the Regional Director and the Director are unablie to reach agreement, the matter shall be
submitted to the Commissioner of Reclamation and the Secretary of the Smithsonian
Insutution for final resolution.

9. Required Clauses. During the performance of this agreement, the participants agree to
abide by the terms of Executive Order 11246 on nondiscrimination and will not discriminate
against any person because of race, color, religion, sex, or national origin.

No member or delegate of Congress, or resident Commissioner, shall be admitted to any
share or part of this agreement or to any benefit arising from it. However, this clause does
not apply to this agreement to the extent that this agreement is made with a corporation for
the corporation’s general benefit.

10. Key or Responsible Personnel. The following people will be responsible for
monitoring the activities in this agreement:

Bureau of Reclamation; Great Plains Region - Terry Zontek

Smithsonian Institution, Repatriation Office - Bill Billeck
AGREED:

FOR THE SMITHSONIAN INSTITUTION FOR THE GREAT PLAINS REGION

By

Robert Hoffm: Neil Stessman, YRt:glona.l Director

Date:._a‘ﬁ’:" ‘/‘S— /57_73’ . 'Da te: \4/5’ /75 \\

;« AL %-(%vﬁ
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' . NEBRASKA STATE HISTORICAL SOCIETY
1500 R STREET, P.O.BOX B2554, LINCOLN, NE 68501-2554
- (402) 471-3270 Foe 402) 471-3100 Museum Fox (462 471-3314

]

October 27, 1993

Mr. Stephen M. Provost
Acting Executive Direstor
Nebraska Indian Corrission
P. O. Box 94981

Lincoln, Nebraska 68509-498!

Dear Mr. Provost

I am writng in regard to human skeietal remains recently
discovered in Douglas County, Nebraska. [ was conwcted by the Douglas
County Sheriffs Office which removed a small porgon of the skeleton in
oréer to eliminate the possibility of the remains being related to a recent
homicide. The remains ars those of a Natve American who lived prior
to 1900, although tribal affiliadon cannot be detsrmined at this time. A
physical anthropologist will make further examination snd attempt to
determine the wibe, although it is unlikely that he will be able to make a
specific tribal affiliation.

The Douglas County Sheriffs Office will contact you when the
examination is complets in order © make amangements for reburial and
comply with the Unmarked Human Burial Sites and Skeletal Remains
Protection Act

If you have any gusstions or concems. please give me a call at
(402)471-4789.

Sincerely,

(% 4y2t7

Rob Bazell
Curator of Anthropology

RB:mm
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' ~ NEBRASKA STATE HISTORICAL SOCIETY
1500 R STREET, P.O.BOX 82554, LINCOLN, NE 68501-2554
B .

November 30. 1993

Mr. Stephea M. Provost

Acting

Executive Director

Nebraskz Indian Commission
P. O. Box 9498]
Lincoln, Nebraska 685064981

Dear Mr. Provost

1

I am writing you regarding two matters involving human skelewal remains.

The human remains discovered m Douglas Cousty in October wers
examined by our officc and Dr. Karl Reinbard (UNL). Karl and 1 agree
the remains are pre-20th century Native Amencen although = tripal
affiliszion 15 umpossible to determune,

Through a communication slip, these remains have been re-interred by
Dougias County Officials prior 1o the consuhation [ promissd in my
October 27th letter. I apologize for any inconvenience.

Our office was comacted on November 22, 1993, by the Nsbresca State
Patrol regarding fregmentary hurnan skeletal rsmains discoversd in Webster
County. Our examination tndicated ihey arc thcse of e pre-Europsan
contact Native Amencan but tribally snomymous. Detsils are offered 1n
the atached letter. Thers remains have been rstumed for eventual
rebunial. | bave asked Webster County officials to wait at icest 30 days
to rebury the remains in the event your office has any comment. 1f you
would like to comment, pieass comsct Sheriff Jun Disney, Webster
County Sheriffs Office. 641 North Cedar, Red Cloud, Nebraska 6897C.
by lamary 1, 1994,

Thank you for your conunued cooperation in' these matters.
Stiacerely,
s ogtlf

Rub Bozell
Curator of Anthropoiogy

AN EQUAL OPPORT, T —— 7T



STATE OF NEBRASKA

COMMISSION ON INDIAN AFFAIRS
PO Bou 5498;

Lincein, Nelweske 68509-492)

Prone QD) 4713472

AR 10D 471-3392

December 28, 1993

Mr. Rob Bozell

Curnator of Anthropology

NE Sae Histoncal Society
1500 R Steet, P.O. Box 92554
Lincoln. Nebraska 68501-2554

RE: HUMAN SKELETAL REMAINS OF OCTOBER 1993 AND NOVEMBER 1993

Dear Robd:

Thanx vou for your letter of November 30. informing this office of the disposition of the human
remains discovered in Douglas County in October: as well 25 the Tagmentary skelesd remains
discovered in Webster County in November.

As always, we appreciate vour help in the ideanficanon process. The lack of consulianor on the
Douglas County discovery in October is noted. It 1s not a problem we would want 1o see crop
up again: as I am sure neither your office nor the County Sherifi's office does either.

Please let us know, Rob, 1if we may be of further assistance t0 vou. Agan, your help is ven
much appreciated,

Stephen M. Provost
Interim Exccutive Dirsctor

An Equat Opporruasy/Aliemative Action Expoyer

Oratmey ey et o ey s
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225 NORTH 1158TH STREET
OMAHA, NEBRASKA 68154-2520

SHONE 40Z-444-6641 D O\O

February 23, 19594

Mr. David Hunt

Dept. of Anthropology

National Museum of Natural History
Washington, D.C. 20506 o~

Dear David,

On 260ctober93, the skeletal remains of a human were
discovered in a developed area of western Douglas County. The
remains had washed out of a creek embankment during a period of
flooding, and many cf the bones were reccvered 1including a
complete skull.

The remalns were examined by Dr. Carl Reinehart who 1s an
anthropoiogist at the University cf Nebraska at Lincoln. Dr.
Reinehart stated that in his opinion the remains were those of an
Indian male, approximately 20 to 25 years of age who nad lived
between the years 1750 to 1840, and was probadbly a descendant of
the Ponca, Omaha or Ctoe Indian Tribe. Dr. Reinehart further
stated tnat the 1individual had excellent upper body strength
determined from the posit:ioning on the bones where the muscles
were attached. Dr. Reinehart also discovered what appeared to be
trace amounts of okra on the face of the skull 1in the area
between the upper lip and the nose. More okra was discovered on
the interior of the skull on the interior jawbone.

At this <time a tribal affiliation cannot be determined, and
in accordance with state law the remains will be interred at
county expense. Other 1individuals have examined the remains and
believe they may be substantially older than Dr. Reinehart’s
estimate. To avoid any chance that we would be destroying
something of historical interest, we are sending you photographs
of the remains. If, after examining the photos enclosed you
determine you would like to examine the remains, we would be more
than happy to make them available to you. If not, we will
dispose of them in accordance with state law. Several samples of
carbon were also located with the bones, and these also could be
made available to you. Due to budget constraints, the University
of Nebraska was unable to conduct any tests, however we have
retained additional samples if you are interested.

It should be noted that the remains were discovered
approximately 19 feet from the surface. This particular area was
used for a dike along the creek, and approximately 10 to 16 feet

Richard A. Roth — Douglas County Sherift

o>*
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of £ill dirt was brought in to the area in the late 1960’s. The
remains appeared to have originally been buried approximately 2
to 4 foot deep. The burial site was extremely difficult to
examine as it was still 15 feet to the current creek level, so
extensive examination of the area was not possible. No articles
of clothing or burial items were discovered, however part of the
grave had already washed away before the remains were discovered.

Thank you for your time and interest in this matter. If I
can be of further assistance toc you, please do not hesitate to
call.

Sincerely,

ot A X O
Captain Gregory L. Clemens
Criminal Investigation Bureau
Douglas County Sheriff’s Department
225 No. 115th St.
Omaha, Nebraska 68154
(402) 444-6638
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Nanonai Museur: 3: Naiural Historv - Smithsonian Institution
786-2501
WASHINGTON, D C 20560 * Tl 202-

MRC 112

Gregory L. Clemens, Captain

Craominal Investigation Bureau

Douglas County Sheriff's Department

225 Ncrth 115th st.

Omaha, Nebraska 68154 March 1, 1994

’

Dear Capt. Clemens,

r reviewlng the photographs enclosed in your letter of
23, 1994, Dr. Douglas Owsley was particularly interested
er examination of the pictured skull as well as the rest
skeleton. This cranium 25 unigue 1in 1ts noticeable
Ty and we are curious to the build phyvsical features
re ci this 1ndividual presented 1in the postcrania.
state of preservation was suggestive of either

1c or very early hister:c period but until) further
Tion  Doug would not want to suggest any specific tribal
lrat:ions. Both Doug and mysels have worked with Carl Reinhar:
skeletal material excavated from Nebraska or in the holdings
tne Nebraska State Historical Society and Doug specializes in
skelezal populations of Plains Native Americans.

With tThe completeness c¢i the ranium, we believe that
through <c¢raniometric discrzminant analysis we may be able to

discern the trabal affiliation, in conjunction wath the
interpretation of the octher skeletal features, the associating
carbonized material and the remnant ochre on the bones. Our hope

1s tc help with the possible identification of this individual's
ethnic origin so you mey be able to return the remains to the
appropriate Native American naticn.

For our investigation, we reguest a have the remains sent to
our laboratories at the National Museum of Natural History as a
loan transfer, and the remains will be returned to you after this
examination. Based on Dr. Owsley's busy schedule, we would
request a loan period of a several months. If a return date in
June or early July would be too long, please let us Kknow,
otherwise we wx.ll make the loan time for approximately three (3)
months. Also, if you could enclose the carbonized material or at
least some samples for examination and possible dating analysis.
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Please send the remains to my care to the below address, and
I will secure them in our storage facilities during the loan
period. We are anxious to examine this individual and to aide you
in possibly affiliating these remains to a living tribal group.

Sincerely,

David R. Hunt, Ph.D.
Collections Mgmt./Physical Anthro.

Department of Anthropology/MRC 112
National Museum of Natural History
Smithsonian Institution
Washington, D.C. 20560

cc: Douglas W. Owsley, Ph.D.
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National Museum of Natural Hisiory - Smitnsonian Institution
786-2501
WASHRINCTON, D.C. 20560 - TEL. 202-

MRC 112

Gregory L. Clemens, Captain

Criminal Investigation Bureau

Douglas County Sheriff's Department

225 North 115th St.

Omaha, Nebraska 68154 March 24, 1994

Dear Capt. Clemens,

Today atT 11:05am I received your package containing human
skeletal material identified on the bags as D90938. This
collection of remains has been given the National Museum of
Natural History Registration No. 400205 for tracking purposes. I
have turned over the package to Dr. Douglas Owsley to be examined
by him. The results of his investigation will be sent <o you
within the next few months.

Thank you for sending the materials. We hope to be able to
aide you in ident:iZfying the remains to a more specific ethnic
affiliataion if at all possible. The remains are in good

conditicn and will be well cared for during their stav here.
If you have any guestions or concerns, please feel free to

contact myselZ (202) 786-2501 or Dr. Owsley (202) 786-2554 or by
FAX (2C02) 357-22Cs3.

Sincerely,

H . ’I
7/
(@-// /
David R. Hunt, Ph.D.
Collections Mgmt./Physical Anthro.

Department of Anthropology/MRC 112
National Museum of Natural History
Smithsonian Institution
Washington, D.C. 20560

cc: Douglas W. Owsley, Ph.D.
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NATIONAL MUSEUM of
NATURAL HISTORY

SMITHSONIAN INSTITUTION

13 April 1994

Mr. Richard A. Roth

SherifZ, Douglas County

c/o Captain Gregory L. Clemens
Crimizal Investigation Bureau
225 North 115th Street

Omaha, NE 68154-2520

Dear Mxr. Roth:

Attzached is Part I of our report on the human skeletal remains
{22D08C02) sent tc the Smithsonian Institution, Department of
Anthrepology, Zfor analysis. Measurements have been sent to
Prcfiessor Richard L. Jantz, University of Tennessee, for comparison

the Plains craniometric data base, which should yield
formacion relevant to tribal identification. A second report
foilow on Dr. Jantz’'s £findings.

there are guestions, or if any of the findings of the

report need further elaboration, please give me a call at
86-2883.

Thank vou for the opporturity to examine this skeleton.
Sincerely yours,

q)buf}&,KJ C)vf‘L“1

Douglas W. Owsley
Curator/Forensic Anthropologist

Attachment

cc: Dr. David Hunt
Dr. Richard Jantz

DIDICATIC TO UNDERSTANDING THE NATURAL WORLD AND OUR PLACE IN IT
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PART I, REPORT ON SI%4-03 (25D0S002) (Douglas County, Nebraska)

The Smithscnian Institution received human skeletal remains
recovered from Douglas County, Nebraska, for analysis and, if
possible, tribal identification. The bones represent a single
individual and include the following:

skull

mandible

right and left clavicles
right and left scapulae
manubrium

left humerus

left radius

left ulna

left first and second ribs
eight left ribs (from 3-11)
right Zirst and seccnd ribs
two -ight raibs (from 3-11)
atlas

axis

cervical vertebrae 3-7
thoraczc vertebrae 2-1
left femur

left tibia

three rhand phalanges
two metacarpals

0

Secause of postmortem breakage, several of these elements are
only partial. Fractures of the ribs might be perimortem. All
bones are ir a good state of preservation. Their color is yellow
to brown, with areas of black discoloration (typical of Native
American, Plairs burials). Red staining, probably ochre or
cinnabar, is visible on the lingual surface of the body of the left
mandible and on the proximal head of the left humerus, but no other
stains or modifications of the bones are present.

Sex
Based on the following cranial and postcranial traits, sex is

male:
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® prominent supraorbital ridges

® low, sloping forehead

® very large zygomata

® well-defined temporal lines

® moderately developed mastoid processes and nuchal creét

e large mandible, with a fairly acute gonial angle, squared

mental eminence, and wide ascending ramus

® larce maxillary and mandibular teeth
The postcrazial skeleton is =zobust, with fairly well-developed
muscle attachment sites. The size of the joint surfaces 1is
moderate tc large, and the bone is dense, particularly that of the
femur (left;. The innominates are no:t present.
aAge

The estimated age of the individual is 22-26 vears at death
{(scered on skeletal inventory as code Z1, i.e., 20-24 years). The
thoracic ver:iebrae show remnants of billowing. These findings,
together witl complete closure of long bone epiphyses and complete
tooth eruption and root development, are consistent with an age of
22-26 years. Other features of the skeleton, however, suggest that
the individual might be slightly older. The c¢ranial sutures
exhibit beginning to intermediate stages of closure, dental wear
ranges from initial to moderate stages, and slight arthritic
lipping is present on the distal femur.
Race

The cranial characteristics associated with Native Americans

that are present in this individual include a rounded sgkull,
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cronounced zygomata, the shape of the palate and nasal aperture, an
edge-to-edge bite, flat anterior wear on dentition, and shovel-
shaped incisors.
Stature and Muscle Attachment Sites

The Zormula of Trotter (1970) f£for estimating maximum living
stature from the humerus yields an estimated height of 5/4"-5’6".
(The maximum leng:th of the tibia was not used in stature estimation

because of recerntly discovered discrepancies in Trotter’s formula

associated wit is becne [Jantz et al. 1994:.)

The skele:tzn displays relatively well-developed muscle
attachment sites, suggesti:n that the ind:xvidual was gprobably
active and muscular. At the attachment site for the
costoclavicular ligament, the right clavicle shows a deep cortical
excavation. The left clav:cle shows irregularity at this location,
but it is not as proncunced as that on the right. Sotz the left
ulna and radius nave 2 sharp interosseous margin, with the left
tvlna also displaving siight enthesophytosis (bony csteophytes at
muscie attachmenz sites] at the ulna tuberosity and supinator crest
(insertion sites oi the brachialis and supinator muscles). A
noticeabie indentatiorn is also present on the left radius at the
attachment site ZIor the pronator teres. Other well-developed
muscle attachmen:t sites are present on the femur (well-developed
linea aspera ané the tibia (pronounced soleal line).

Dentition
All teeth a-e present and show little evidence of decay. Small

carious lesions are present on the occlusal surfaces of three
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mandibular and three maxillary molars. The buccal surface of the
maxillary right central incisor has an antemortem ship. Calculus
deposits are present cn maxillary and mandibular teeth, showing a
build-up around the circumferences of the individual teeth. There
is no abscessing, nor any noticeable resorption of the alveolar
bone. The maxillary incisors, particularly the lateral ones, are
shovel-shaped.
Pathology

Slight arthritic changes are present on the margin of the
joint surface of the left distal femur, but no other evidence of
arthritic lipping is evident on the postcranial skeleton.

Both scapulae display an ununited acromial tip (os acromiale).
Mann and Murphy (1990) classify this trait as familial; it has also
been associated with labor involving muscles of the shoulder.

Additional Observations

Without submitting a sample for radiocarbon dating, it is
difficult to estimate the exact date of burial, altkhough I tend to
think that it occurred in the prehistoric period. We have examined
2 number of historic period burials from eastern Nebraska in recent
years. This skeleton is not as well-preserved as is generally the
case for 18th and 19th century burials. Moreover, many historic
period Native American burials have stains from the presence of
associated copper or brass trade artifacts, although none are

present on this skeletor. Also, the level of dental wear is more

advanced than is usually seen in young adult males during the
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historic period, suggesting that the burial dates to the
prehistoric peried.

The next step in the evaluation of this skeleton is nowunder
way. Measurements of the skull have been sent to Dr. Richard Jantz
of the University of Tennessee for statistical comparison with data
for prehisteric and historic population samples from the Central
plains. Dr. Jantz has a large data base from this region, and the
analysis may shed light on the tribal affiliation and antiquity of
the burial.

As soon as we receive the results of the craniomeEE}E

comparative study, we will send you Part II of ocur report

describing these findings.
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NATIONAL MUSEUM of
NATURAL HISTORY

SMITHSONIAN INSTITLYTION

July 24, 1994

Mr. Richaré A. Roth

SherifZ, Douglas County

c/o Captain Gregory L. Clemens
Criminal ZInvestigation Bureau
225 North 115th Street

Omaha, NE 68154-2520

Re: Foilow-up Report on SI194-03 (25D09002) - human skeleton
found in a creek embankment in western Douglas County.

Dear Mr. Roth:

As repcrted in my recent phone call, a small sample of bone
colilagen was submitted for radiocarborn dating and the cranial
measursments were analyzed by Professor Richard Jantz of the
University cf Ternnessee. These steps were taken because the
skeleton appeared to be gquite ancient. The results of the
radiocarbon test indicate an age of almost 4,000 years (3,720 years
Before Present). Dr. Jantz’s comparisons showed similarity with
prenistoric remzins rather than with the historic period Omana,
Ponca, or Pawnes. The results of the craniometric classification
analyvsis anc cf :zhe rad:iocarbon dating of the remains preclude
close affil:at:on with any contemporary Native American traibal
unit.

Because the skeleton dates to the Archaic period (which is
extremely rare in Nebraska), I would like to retain these remains
for possible accession into the National Museum’s human skeletal
collection. A release form is enclosed for your signature. I have
also contacted Mr. Rob Bozell of the Nebraska State Historical
Soc:rety, so that he is aware of the results of our examination. I
greatly apprec:iate the opportunity to examine this interesting and
i1mportant se:t of remains. Please give me a call if you have any
questions or if I can be of further assistance.

Sincerely yours,

\ao WJ C)HSkaA\

Douglas W. Owsley
Forensic Anthropologist
{ph 202-786-2553)

cc: Mr. Rob Bozell, Curator, Nebraska State Historical Society

DEDICATED TO LNODERSTANDING THE NATURAL WORLD AND QLR PLACE IN 1T

WASHINCTON DC 20840



Ssbject: Re: nagpea conversations,
&-mnmmcm.rum
X-Attachmonts:

Dear John,

" 1do not quies understand how I have failad 10 maks myself closr, We bolisve that our refusal to allow
new research on colturally nnafiliated materials conforms 1o the lotter of the taw. Your lectures and
thrests will Bot persuade me or the aniversity that we should beeak the law. [ am certain (it our agorney
will be willing to chenge his opinion if new facts make # clear that Xk is appropriae to 40 80. ] do believe
that he would be most interestad in the opinions of other attorsys, pardieninrly thoss of the Departnont
of the Imerior.

You sign yourself as a Member of the NAGFRA Raview Board, Dept of the Interior. Surely it wonld be
most appropeiate for Department ancreys to issue opinions in support of yoor statements. If they have
done 30, where are they published and why are they not antomatically cixculssed o NAGPRA
coordinasors scros the country? If they had been, [ would bave immedisely forwarded them to the
University azmey and we wouid ail be on the same page.

Pieasa note the costments that I have mads in the body of your text. I am dissppointed that you feel & is
mare appropriste to make assextions and theeats than to present evidence.

A1 12:25 PM 4/17/98 -0400, you wrote:

>Dear Tom,

> Russell bes been forwarding me some of the conversations be's been
>having with you re: testarch acoess i osteclogica) collections. In light
>0l the discossions I was going © give you a call next time I was in
>Lincoln visiting family to ase if 1 could heip clarify some of theso
>issues, but maybe this is a quicker way to offer some assistance.

> There ia nothing in the sagpe statute or regs © prohibit sclemtfic
>resonrch, new or ongaing, on cultanally unideatified semaing. Indeed, it
>ig the emerging legal opinicn in the Department of Interior that the
>Secretary does not cven have the suthority to write regulations
Sthat would do s0. Cultorally identified remaing sre a different story.

Ovur lawyer ceads it diffecently. Obviously, be is opem to argument from another attiomey. It would be
helpful if you could point to the opinions that have been issued. I sm certain that the uatversity attomey
would be glad to consider them. This is really 2o easy. It is only necessary to demonstrate to our
attourney that he shoald revise his opinion,

> In terms of the legialative history, the clanas that is rcfeosnced in

>the nagpra policy statement you sent 10 Russell, was inseriod at the
>request of the American Miseum Association 0 that muscums would not he
>tequired to pay for siste of the art kinds of moleculsr anatyses to

r—

! P. 1]
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>determins affiiation (this was & raaction to the wording in the national
>moseum of the american indian act which was then hinding on the
>Smithsonian [nstitution.

> So, Nebraska can obvioualy have 2 policy that is more
>mstictive than nagpra, but it cannot be justified or blamed on nagpra.
>At the semo Gme, it would asem 3 linle difficull to justify the
:mdlm-uuhcdhcunifhdﬁmmﬂﬂcum

I'm sorvy, I take offense at that. This museum and this university beliovo thet they are complying with the
letier of the law on advice from the university stiomey. Obviously, an stiomey's opinion is only in
opinion but antil there is case law, that is all that awy of vs have to go on.

This would certainly have to be taken into consideaation when
>evaluating sequests for outside research or collecdon funding, etc,

That sounds a great deal like s threat.

> Anyway,ifIcan bs of any beip in clasifying these issnes sither
>later in the summer or earlier, please Jot me know, I would equally be
>happy 10 speak to the University's lawyers, or put them in touch with
>their oonmerparts here at Michigan

Jobn Wiltas is the University attoumey. His email address is:
Jolm_Wiltse/UNCA/UNEBR @ UNebMail UNeb.EDU. I'm sure b will be Inoking forward to hearing
from you. No donbe he will bo inecsseted i the apinlons of Michigen's sttomeys that permitied the kinds
of research in the Michigan coliections that have been undertakes. §am sure that he woold also be
imerested in stsormey’s opinions that permited similer research at other institutions. Of course, our
sttorney oy parsuads the Michigan atiorneys, and others, that they ace mistaken, Can we €xpect copics
of these opinions early next waek?

>

>Peost egards,

>Joha O'Shes

>Curator, Great Lakes Archacology, Untveraity of Mickigan
>Mamber, NAGPRA Review Board, Dopt of the Interior

>

>

>

et —— —
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OUR ANCESTORS TALK AMONG US:
INDIGENOUS KNOWLEDGE IN INTERNATIONAL REPATRIATION

By

v

Thomas A. Biron

A THESIS
Submitted to Dr. David Dwyer
Michigan State University
in partial fulfillment of the requirements
for the degree of

MASTER OF ARTS

Department of Anthropology

1998
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processing. To reiterate briefly for contextual purposes, the repatriation process began

when one of the UMMA professional staff (Dr. Greenman) exhumed grave contents from
Wah Wah Skin Ah Gah in 1938 and deposed them in the UMMA. In response, Esther
Jacko (1982) visited the museum’s current director, Dr. John O’Shea. After the
NAGPRA law was passed, Dr. O’Shea responded to another visit saying that he would be
willing to return the remains if WRFN would give permission to the UMMA to conduct
DNA rescarch on the remains. To explain the purpose of the DNA research, Director
0’Shea visited WRFN in January 1996 and invited members of the WRFN repatriation
committee to Ann Arbor to demonstrate the process. The DNA research demonstration
took place at the UMMA in March, 1996. The WRFN repatriation committee then
returned home and conducted a survey of community members (Apri/May 1996) about
whether they should grant permission to the UMMA for this research. The WRFN
community rejected the UMMA proposal by a measure of more than 2 to 1. Dr. O’Shea
responded in the following manner.

Dr. John O’Shea’s official UMMA response
to the WRFN denial to conduct DNA research

Dear Chief Nahwegahbow:

I am grateful for your letter of 17 July, although I am saddened by its
content. On behalf of the Museum and the University of Michigan I have
gone as far as I possible can to accommodate your wish that the human
remains and burial artifacts be returned to Wardrope Island. We have
offered to return all of these materials even though we are under no legal
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Meaning: Designation of human remains as materials no longer depicts ancestral human

remains as understood by the WRFN community; legal requirements are prioritized with
docurnentary and archaeological evidence cited to counter the WRFN claim, meaning this
type of evidence is acceptable as answers to cultural affiliation questions for the UMMA
while the WRFN evidence is not acceptable.

1. Authoritarian persona: 1 simply can go no further without
jeopardizing my own ethical responsibility to fiture generations.

Meaning: Dr. O’Shea assumes full authority for decision making. He alone is obligated
by his professional and personat ethics to protect an otherwise unidentified group he calls
“future generations” from the WRFN community.

IV. Assertion of Power: I must conclude, therefore, that the present
negotiations are at an end.

Meaning: I have the ultimate decision making power.

V. UMMA authority determines cultural affiliation: While this also
brings to an end our voluntary moratorium on access to the collection,
please be assured that the human remains from Wardrope Island will
continue to be treated with care and respect, and that requests for research
access will be evaluated for scientific merit and appropriateness using the
same high standards that are applied to all such requests in the museum.

Meaning: I will use my power to determine cultural affiliation.

1. I have power to grant your wish.

2. Scientific interests are legitimate. I am a scientist; you are not.

3.1 determine the beginning and end of these negotiations.

4. I impose and end the moratorium on research on these human remains.
Dr. O’Shea added structural power to his view of the situation. In this perspective Wah
Wah Skin Ah Gah grave contents (human remains) are valued only as scientific materials.
The functional component of this power structure is his rationale that the only applicable

knowledge is scientific. In support of this assumption he declares that he has sound
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over a situation than others involved (WRFN). This meaning is evidenced in the above

text by the following assertions of power:
. The UMMA has the power to make such bargains (DNA for return of remains).

. The UMMA has the unilateral power to say when the negotiations are over,
claiming in the process that failure to settle otherwise is the fault of the WRFN.

. The UMMA has the power to return these remains if they wish, despite the ethical
problems that this will create for them.

. The UMMA has the power to return these remains if they wish even though they
have sound evidence that they do not belong 10 WRFN.

. The UMMA has the power to possess the remains of Indians while Indians do not
have the power to possess the remains of archaeologists.

. The UMMA has the power to conduct research on the remains of Indians while
Indians do not have the power to do the same to the remains of archaeologists.

. The UMMA has the power to claim that they have sound evidence to disprove the
WREFN claim on these remains without having to offer such evidence.

It is important to note that none of the above assertions of power appear overtly in
the UMMA text. To do so would appear terribly blunt. The test of the validity of such
assertions, however, is not that it is said directly in the text, but that they are necessary to
make the claims in the text. Thus, when Dr. O’Shea says: “I must conclude, therefore,
that the present negotiations are at an end,” his claim cannot be made without asserting
power (presurnption #1 above).

This method of analysis has identified the meaning of authority from the standpoint of
author. Another indicator of meaning in the use of power is defined by contradiction.

Contradiction of the “Un-Said”

One of the most important aspects in the analysis of texts, when it comes to the issue
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It is true that ignorance of the law is no excuse, but the failure of the UMMA to

recognize this law for the past sixty years can be seen as clear evidence of power usage.
The facts of this case show that the University of Michigan representatives prefer to
“subscribe” to the laws of the land as opposed to obeying them.

Is conflict resolution possible when the issues are considered unequivocal?
Specifically, when scientific knowledge is deemed of greater value to the future than
indigenous knowledge. The next chapter continues analyzing the University of Michigan’s
formal responses to the WRFN’s requests to stop research and repatriate their ancestors

remains.
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HUI MALAMA I NA KUPUNA ‘O HAWAI‘I NEI

(GROUP CARING FOR THE ANCESTORS OF HAWAI'I)
November 25, 1998

Department of the Internor

National Park Service

Departmental Consulting Archaeologist
1849 C Street, NW, Room NC340
Washington, D.C. 20240

Attn: Dr. Francis McManamon

Attached is a copy of an important resolution passed unanimously by the
Board of Directors of Hui Malama | Na KGpuna O Hawai’i Nei on October 24,
1998. Although its subject matter pertains directly to you, we are
entrusting that you will maintain the highest level of objectivity, and honor
our request to provide the said resolution and this cover letter to the
NAGPRA Review Committee for consideration at its meeting of December
10-12, 1998 in Santa Fe, New Mexico. We intend to send representatives
to the meeting to respond to any questions the Committee might have
relating to the concerns raised therein.

Balance is an important value in our culture. Due to recent actions by
yourself including those identified in the resolution, as well as your recent
representations at the M3dkapu meeting to attach conditions to the
consideration of a joint NAGPRA repatnation application that went beyond
the scope of NAGPRA, we are compelled to voice our serious concern for
the lack of batance in terms of Native American interests. These actions
highlight the conflict of interest, and the imperative need to relocate the
NAGPRA Program to a more neutral office within the Department of Interior

He leo wale no
(Simply a voice, only a voice),

Kanani Nihipali
Po‘o

Post Office Dox 190 Nale‘iwa, Nawai'l 96712-019%0
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HUI MALAMA I NA KUPUNA ‘O HAWAI‘I NEI

(GROUP CARING FOR THE ANCESTORS OF HAWAI'‘I)

RESOLUTION 98-002

WHEREAS, Hui M3lama | N8 Kiipuna O Hawai'i Nei was founded to protect the
sanctity of /w/ kdpuna lancestral Native Hawaiisn remains} and ensure their proper
return to ka ‘dina (the tand) through the practice of traditional values, spiritual beliefs,
and prectices;

WHEREAS, Hui M3lama | N& KGpuna O Hawai‘i Nei continues to invoke n§
kupuna for ‘ike knowledge), ikaika (strength}, akamai (intelhgence). maopopo pono
(true understanding), ‘ike pdpdiua (avenues of communication). and mans (good
energy) through pule prayer);

WHEREAS, the Native American Graves Protection and Repatriation Act
heremngtrer, "NAGPRA™, 1s a federal statute that specifically identifies and authorizes
Hui M3lams | N3 Kapuna O Hawsi’i Nei to exercise authorities such as consuitation
and repatristion of cultursl items spaecificd i the statute;

WHEREAS, NAGPRA requires the Secretery of Interior to implement the
provisions of NAGPRA by delegating statutory duties and responsibilities to an entity
within the Department of Interior and that the Secretary of Interior detegated NAGPRA
implementation responsibilities to the Departmental Consulting Archaeologist within
the Nationsl Park Service;

WHEREAS, as the nation’s chief archaeologist. the Departmental Consulting
Archaeologist, is required to implement a federal statute that mediates archaeoiogical
and museum nterasts vis-a-vis those of Indian Tribes and Native Hawaian
Orgamizations, including Hur M3lama | N8 KGpuna O Hawai’1 Nei;

WHEREAS, the National Park Service is theretore in the position to both
implement the NAGPRA process, including promulgating administrative regulations,
and to comply with the administrative regulations for its own collections that contam
cultural items included in NAGPRA, which represent an inherent contlict of interest

WHEREAS, the NAGPRA administrative regulations largsly reflect the concerns
of archaeology. rather than Native paople, a raflection of the fact that the program s
undar the authority and direction of the Departmentat Consulting Archaeoclogist and
that the imbalance n lavor of archseology and against Native interests will only
contnue to worsen, as demonstrated by the following cases: Kennewick Man, the
Uriversity of Nebraska, Bandelier National Park, Wyoming State Museum, and the
University of Cafifornia Berkelay;

Post Office Box 190 Esle‘iva, Hawai'i 96712-0190
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Page Two

WHEREAS. 0 order to cure the conflict of interest, Hu M3lama | N3 Kipuna O
Hawai't Ner strongly urges the seperation of the Departmental Consulting
Archaeoclogist from all NAGPRA implementation activities mncluding. but not limited to,
the promuigation of regulations. monitornng complrance. publhishing Federal Register
noticas. providing staff support to the NAGPRA Review Committee, awarding grants,
assessing civil penaities, and providirg technical assistance. to a neutral agency within
the Department of interior,

NOW THEREFCRE BE IT RESOLVED that the Board of Directors of Hui Malama
1 Na Kapuna O Hawai't Nei strongly urge the separation of all NAGPRA implementation
acuvities from the Departmental Consuiting Archaeologist to 3 neutral agency within
the Dapartment of Interior, in order to better provide equity and fairness 10 the
NAGPRA implementation process, and to balance the interests of Native people and
archagology. IN ADDITION, the Board of Directors of Hui M3lama | N3 Kipune O
Hawai'i Nei directs that this resolution be provided to the Secretary of Interior, the
Nationa! Park Service, the Hawai’: congressional delegation, the Office of Hawaiian
Aftairs, the island burial councils, interested Netive Hawaiian Orgamizations, Indisn
wibes, Tribal organizations, including the Tribal Historic Preservation Officers
Organization, and Alaska Native Carporations, for support and to urge the Secratary
of Interior to act in accordance with this resolution.

TIF 1ON

The foregoing Resolution was duly adopted at a 8oard of Directors meeting held
in Honolulu, Hawar'i on the 24th day ot October, 1998, with the required quorum
present by a vote of 4 FOR, O AGAINST.

(—wa\l 6\9}«0&'
Rinkei tiodh. Ao |

ATTEST:

Db S

Keleikoa Ka'80. Secretary/Traasures
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The NACPRA szl:w Commitiee
clo

under NACP’RA I "sh-ed group

Division
Nubml Park Service
Box 37127, Sulte 210
Washington DC, 20013-7127

in ml clmsn-uncu s ore than one
Indian tribe or Native Hawsilan
organization may share Identity with

Comments recelved by October 15, prehistoric human rersins or humen
1998 will be considered by lhe remains associated with sn earlier group
st #ts next sched thenn-nyoflhepmblen-
rnntln;. For additional infc P of y uni

&t contact Dr. Francis P.
Manamon st (202) 343—4101.
Note: We will not accept any comments in
electronic form.

Enclosure
Dutad: August 14, 1996,

Introduction

The Native American Graves
Protection and Repatriation Review

Committee is charged under section 8
{€)(5) of the Native Amesican Graves

ing an
inventory of aululily unidentifisble
hunsn renming that are \n the
aor control of esch Fodenl

lnxmln remalos may be resotved.

group identity” has not, to
date, been defined In statuie or
reguiation. The term is central 0 the
definition of “cultural affiltstion” and
thus is at the core of NAGPRA. By
statute, “cultural affilistion” means
“thet there is a relat! of shared
group identity which can be reasonsbly
traced historically or prehistoricall;

nothing in this hw to ude
nnl!‘,l‘m one lndhn mm

Itural alMilation through
shared m Identity to sn earfier
group. are, In fact, many instances
in which multiple Indian tribes claim or

earller hi or

agency and and 8

p group.

specific actions for devel
Jor disposition of such mnh;"

‘Ql Thecommmb-ndnhﬂmd‘

Oraft Recommendations Regarding the
Disposition of Culturally Unidentifisble
Romains and :

n':dlm dhpn-lllon dcullunlly
ntifiable human rermatns for

The
the folluwlng delinition for “shared

m'rwplﬁmﬂyn-lnhuuiw
between s present Indian

publlcmwumnlnndnm One cal, tesnporal, and cultural links.
Fu Objects hundred twenty nine Indian tribes, 5 and/or cultural links
Y Native Hawailan organizations, may be established 3
AGENCY: National Park Service, Interior.  sclentific organizations, Federal
Achos: Notice and Request for and . or ather relevant information or
Comments. responded 1o this deaft. Based on these "T“"“?“"""""“"""m‘)""
the commitice concluded 221 lity of more than one Indian tribe or
Section 8 (c)(5) of the Native that disposition of a significant portion  [mvroriiy of wo i
American Graves Prosection and of Native American humen remaine cultural affiiiation with a prehlstoric or
Reparistion Act (25 U.S.C. 3001 ef s0q)  Jisted as culturally unideniifiable for sariier group. At the sisne time, & employs
requires the Review Committee to purposes of NAC! may possibly be guage and pts al well
reconumend specific actions for decided 1 reguistory action. The  established within the framework of
developing a process for the deulbn commiitiee believes that decisions NAGPRA. R
of culturally unidentifisble Native ...quwummm nb points support this app:
American human remeins. The of generally very ancient human 1t 1s Dikely that  substantial number of
commitiee has given this matter great remnains wiil mhmb humen rermains will be classified as
snd has developed the enclosed NAGPRA by Congress. nilwilyunlﬂlm Many
n-ee«:iu “'3"' mumumuu
positions. are
for wide circulation to elick % Culturally to sffliste d hurmen
commments (rom Indian tribes, Native the mwhld*lnd:ml-
Hawatlan lizations, museumns, -ml afien possible to narrow oa
prrie and i sclentific H:M:n"d-d ﬁ\vlndhntlh-m-!ahnll{
and truseum organizations. mlﬂully.“ll-mhluv- afflisted with the human rerming
A d in gon itls ible 0 decide disposition of ons of the evidence.
the commitiee’s dralk recommendations  nany hunmn remains presently The number of humen remalns
should writien cocnments (o: s “cultunally unidentifiable.”  listed as culturally unidentifiable ey
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also reflect a lack of consistency
regarding the use of the term “Indlan
tribe.”* For example, a set of human
remains nay be identified as "Sioux™
while lacking 8 more precise
identification linking them with one or
another or several Sloux tribes. Finally,
many cases in recent years pmvld: a
for o
|nd|vld|nl I-urr-n mm:lns that are
dentifiable.

Issues Requiring Amendments to
NAGPRA by Congress

1) Non-Federally Recognized Native
American Groups: The definition of
“Indian tribe” used n NAGPRA limits
participation in the NAGPRA process (o
Indian tribes who are cusrently
recognized as tribes by the Bureay of
Indian Affairs. Many Native American
groups are not pvuemly Federagly

Specifically. in cases of prehistoric
remains, these are several avenues for
mnl day Indien mbs or Native

shared m identity wllh prehistoric
groups. For example, sn indian tribe or
Native H: may not

polllial rather than cultural history.
While mechanisms have been
developed to provide some access (0
NAGPRA for non-Federally recognized
Native An:rk:ln groups, the commitice
rec that the S Y urge
Congress to amend NAGPRA lo provide

be able to establish an unbroken
historical connection with a particular
prehistoric culture, but may be able to
establish shared group identity based on
clear geographical and temporal ties to
the area and time of the eariter group
coupled with additional evidence, such
as oral histocies and other cultural
traditions and li{eways.
Inq)levmm.l(hn of NAGPRA under
this app would be rel
siraightforward and stmple. lndhn

3 means whereby legitimate, non-
Federally recagnized Native American
groups may participate in NAGPRA.

2) Culturally unidentifiable assoclated
funerary objects: NAGPRA, as currently
framed. does not pmvlde for

repatriation of cull identifiable

agency and museum and recommending
specific actions for developing a process
for disposition of such remains.”

In the course of holding meetings
across the United States and hearing
public commentary (rom many groups
and individuals. the review committee
has come to recognize that there are
different kinds of remains that may be
classified as “culturally unidentifiable”
under the defl and
of NAGPRA. One plﬂlcuhr subgroup
are those remains that are culturatly
affiliated with Native American groups
which are not formally recognized by
the Bureau of Indlan Affairs (BIA) as
“Indian tribes”. Examples of such non-
Federally recognized Native American
groups might Include groups recognized
by Individual States: ones that were
once recognized by the BIA but for
varlous reasons no longer have such
recognliion; or ones that have applied
for BIA recognition but have not yet
been reviewed or approved. (This list is

associated funerary objecls The
commitiee recommends that the
Secretary urge Congress to amend
NAGPRA to provide for a means for
Indian tribes or Native Hawailan

uribes, worh organizations to repatriate assoclated
M::m"&:x:: fl:xnernry objects lﬁg with human
o Federal ies or other remains when severll Indian tribes have
will be ble for ] affiliations and Joint
chveloplng identiNcations of shared agreements for disposition of such .
group identity with specific pret " human and their

cultures or eartier groups. Once an
Indian tribe or tribes, or an Indlan tribe
and a museum or Federal agency, has

cultural affiliation based on shared
group identity with a prehistoric culture
or earlier group, they will notify the
National Park Service of thelr clalirs.
The National Park Service will compile
a list of all hurman renains that have
been initially identified as culturally
unidentifiable. This list will be
submitted to the conunittee and to

funerary objects. as outlined in the
section above.

Conclusion

The committee believes that the steps
outlined above provide viable solutions
to otherwtse complex and vexing
problems. Commenls from the fleld
were val helping the
pursue a very different sent of p

d to give les only, and it
not meant to be Inclusive or definitive.)
ln (hse cases, the remains are only

ily unidentifiable” b the

dennlllon of “'Indian tribe” has been
Interpreted by the Department of the
Interlor to mean only those groups that
have received formal recognition by the
BIA. The review committee believes that
it may be necessary (0 amend the statute
in order to fully enfranchise these non-
Federally recognized Native Amerkcan
groups with all rights and
responsibilities accorded by NAGPRA to
Fedemlly recognized Indlan Irlbu In

the of such an the
review conwnitiee recommends that
genera) guidelines can be added to the
current regulations which will
encourage non-Federally recognized
Native Amerlc:n groups to work

solutions from those offered in the first
draft. We look forward to receiving
additional comments and suggestions

Indian tribes. Guidelines for priar 10 m.u". mn:of:n';l y of the
repatriation, a3 provided In existing Interior reprdln; dispasition of
NAGPRA and regy wilt INable human
apply. Indian tribes may request remnlns

thel i
repur::lh bnsdon lrclfmnnd Draft R dations for the
'EFdlnl proposed dkposmon of such Disposition of Human Remains

human remains. Museums or Federal
agencles will evaluate and act upon the
dnlms as outlined In NAGPRA statutes

Cununlly Affiliated with Non-Federally
gnized Native

The Native American Graves

P

The p
wﬂl be furthes nlmpllned in prl:llce
since several Indhn mbu Iuvc already

t lichad

and Repatriation Review
Comumittee is cha under section 8
(c) (5) of the Native American Graves

lno:lnbmh-dnnshuedgmup

and Repatriation Act
(NAGPRA) wllh mnplllng an

ly with Federal
agencln -nd Federally recognized
Indian tribes and allow for the
repatriation of culturally affiliated
human remains and associated funerary

ob*ects

he review committee has reviewed
four cases to date involving non-
Federally recognized Native American
groups and has made recommendations
10 the Secretary of the Interior to
approve the repatriation of human
remains (0 these groups. Two of these
cases—the Robert S. Peabody Museum
of Archaeology st Phillips Academy
repatriation to the Mashpee Wampanoag
and the Hood Museum of Art at
Dartmouth College repatriation to the
Abenakl Nation—have been completed
wllll lhe required Nollcn of Inventory

blished in the Federal

tdentity with hurman In the
P fon or control of and
Federal agencles.

yol
human nrmlns that are in the
possession or control of each Federal

Reglser Until such time as the statute
is amended to provide full standing to
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non-Federally recognized Native
American groups, the review comumitiee
recommends the foliowing five step
process:

a Museuns and Federal sgencies that
beljeve they p huma

observations and recommendations
provide viable solutions to otherwise
complex and vexing problems Public

were luable in helping
pursue a very different set of potential
1 from those offered in the first

man
culturally affiliated with non- Federally
recognized Natlve American groups are
encouraged to notify these groups and
work with them to reach sgreement on
possible mpalrhuon of those human
and Federal ag

draft. The review committee looks

forward 10 receiving additional

comments and suggestions prior to

making final recommendations to the

Secretary of the lnlerlor regardlng the
of

should use the statute and regul [

assess the potential cultural afMiliation
of non-Federally recognized Native
American groups with specific human
rermains. Determinations should be
based on a preponderance of the
evidence based upon geagraphical,
kinship. biological, archaeological,
anthropological, linguistic, foikloric,
oral traditional, historical, or other
relevant information or expert opinion
[25 U.S.C. 3006 (c)(4)].

b Non-Federally recognized Native
American groups are encouraged to
waork with museumns and Federal
agencies (o reach agreement on possible
repatriation of human remains.

c ind over the p
repatriation of human remains to non-
Federally recognized Native American
groups, the group and the museum or
Fedeul ngem:) holding lhe human

with
al) Fedemlly recognlud lndlan tribes
who may have an interest in the
geographic area [rom which the remains
originated
When agreement is reached to
repatriate human remains to a non-
Federally Native Amerlcan group. this
g uld be d to the
review commitiee for consideration. The
review commitiee will then review the
facts and circumstances of the case and
make a recommendation on the
repatriation to the Secretary of the
Interior. If lhe Secretary agrees with lhe
b he will ¢
to the museum or agency 10 proceed
with the repatriation
e If the J:;:leon is made to proceed
with the repllrlluon a Notice of
will be published
in the Fenkral Register, with a w:lllng
period of 30 days prior ta the actual
iriation of the human remains.
q“hcse fNve steps are Intended 1o
provide a general process for non-
Federally recognized Native American
groups to work cooperatively with
and Federal to
repatriate human remains with which
they share group identity. They should
not be interpreted as introducing new
wpli q for
and Federal agencies.The review
commitiee belleves that the above
[

human
IFR Doc 96—2!!05 Filed 8-19-96, 8 45 am]
BILLING CODE 4310-70-F
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DRAFT PRINCIPLES OF AGREEMENT
June 26, 1998

1. The legislative intent of NAGPRA is made clear by the statute itself; it is the Native
American Graves Protection and Repatriation Act.

o The statute mandates the disposition of all Native American human remains and
cultural items excavated or discovered on Federal lands after November 16, 1990.

o The stanxte clearly mandates the review committee to develop recommendations for
the disposition of all culturally unidentifiable human remains in Federal agency and
museum collections, although the disposition of these remains is not specified in the
statute.

e  While we realize that the current legal standing of associated funerary objects places
them beyond the review committee’s charge, the committee recommends that they be
included in the NAGPRA process.

2. Federal agency and museum officials must make a decision as to whether all Native
American human remains are related to lineal descendants, or culturally affiliated with a
present day, Federally-recognized tribe, or are culturally unidentifiable. This determination
mmst be made through a good faith evaluation of all relevant docomentation and consultation
with any appropriate Indian tribe or Native Hawaiian organization. A determination that
human remains are cultorally unidentifiable may change as additional information becomes
available.

3. Culturally unidentifiable human remains are no less deserving of respect than those for which
cultural affiliation can be determined. Culturally unidentifiable human remains can be
subdivided into at least four categories:

e those which lack sufficient information on context,
o those which are affiliated with non-Federally recognized Indian groups,
¢ those which are associated with an archeological population but for which the past
archeological population has no associated present-day tribe [“extinct” population],
o those which are associated with an archeological population but cannot be affiliated
with a present-day tribe due to time depth or other factors.
These different reasons for determining human remains to be culturally unidentifiable suggest
that there may be more than one way in which appropriate disposition decisions can be made.

4. Through its actions at the January 1998 meeting, as well as through decisions made by the
previous committee (i.e. the Titicut site case), the review committee has begun to recommend
a process for disposition of culturally unidentifiable human remains. It is our intent to
continue refining these existing models for disposition while actively secking other models
for disposition.
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benetic Imperialis
Are Scientists Exploiting Native DNA?

By Koray L. Capozza

IX YEARS AGO, A SCIENTIFIC VENTURE WAS | Indien groups expleins native origins through s creation myth.

lsanched by a consortium of internationsl sclentists who, |  HGDP arganizers state in their Intarnot fact theat that, “all humen

with U.S. federal funding, are sesking to extract and codify indig- | groups seem to be interested in their origins; many are interested in
enous the globe. Called the Humsn Genome | scieatific evidence shaut thoss origins.”

this d would

spend millions of tax-payer dollars and the ipvolvemnent
of dozens of tribes across North America.

The HCDP represents a new wave in medical re-

search that focuses on Indian communities, With the

goal of & g the genetic und: of all

genetic material across
Diversity Proect (HGDP), snd spearheaded by bun-
dreds of h

. of Native A ancestry.

The HGDP singled out several hundred indigenous
tribes across the globe as prime targets for research.
‘These ethnic groups were selactad on the basis of their
geoeticuniqueness and high risk of caltusal extinction.
The Cheyenne, Shawnees, Shoshone, Cherokee, Na-
vajo, Plains Apache, and Winebago tribes are just a
few of the Indian groups listed by the HGDP as prior-
Ity subjects.

The project’s sclentists have stressed the urgency
of expediting sample collection from these tribes,
referred to a1 “Isolates of historic interest,” given
that their distinet DNA will ikely disappear {n the
near future with the trends of migration and racial
inter-breeding.

Once the intent of the HCDP became public, the
outery from Native groups was

“Why the tremendous interest in saving the genes
of indigenous people and not the people them-
selves? Who really stands to benefit from this en-
deavor?” asked Debra Harry, a Paiuts Indian, and
coordinator of the Indigenous People’s Coalition
Against Biopiracy.

Some Native Americans object to the purpose of
research projects like the HGDP which intend to ua-
cover the “truth” about native ancestry without taking
into account Indigenous cultural beliafs.

Theories about Native American origins have been
2 source of contention between scicotists and pative
groups for decades. A ceatral purpase of the HODP
would be to map the migration patterns of the
continents first peoples. For Native Amaricans, such
research (s not only irrelevant but offensive to their
culture. Traditional religion among North American

This assumption — that Natives have the same Latar-
ests as scientists in finding out about their ancestry — is
a major stumbling block between the two interest

can continent across the Strait.

Todsy, however, that theary is being celled into ques-
tion by g anthropological and genetic evid
that suggests migration mast lilaely occurred before the
last ice sge. As Westera science continues to refovent
human history, natives are learning to lgnore scientific
thearies that reduce native ancestry to & pile of num-
bers and computer-generated theorems.

Th battle over K & Man®, an

ancient skeleton found on Umatilla Indian territory is
4 classic emample of how scientific and Native interests
are often at odds. The 9,300-year-old remains were
claimed by scientists s sn essential link in the tnvestiga-
tion of early American ancestry. The Umatilla, howéver,
claimed Kennewick Man a5 a1 sncestor that should be
returned to kis rightfal grave without farther study




126

atic What do you do with remaans that are 1000 years removed from
therr ancestors?” asks Robson Bonmichsen, director of the Center for
the Study of the First Americans at Oregon State University The fate of
Kennewick Man is stll pending a Supreme Court decsion

Nahvz Amencan cymcism about western scentific endeaver is not
without cause. In recent years the pharmaceutical “gold rush” has
brought scientists in search of money- making natural and gene-based
cures to the remotest reglons of the globe.

These gene “game-hunten” are p g and g in-
digenous cell lines What may have seemed Lke matenal for a far-fetched
saience feton movie just 10 years ago 1s today a fnghtenng reality In
1993, the US ent applied for U.S. and world patents on the
cell lne of a 26-year old Guyami [ndian woman from Panama. It was
only after a powerful lobby from mterational human nghts groups that
the US y of C: bdrew the patent appl

A major problem with gene sampling is that federal and internatonal
regulation 15 glanngly absent. “Open access to DNA samples and shar-
ng worldwade s a monster to monitor and enforce,” Harry said. Though
DNA douors often consent to participate in a research project, theyare
seldom informed of how ther genebe material could be used 1n the
long run

Indigenous people’s cell lines are currently preserved in tissue banks
ucross the country where h luding ph ] com-
panies, can easily sccess them, The Conell Institute, 2 U.S. tusue bank,
for example, has cell lines from Pima, Puebla and Cheyenne Indian
donors. The institute is also a partner (o the HCDP and mauntans a
policy of open access to interested researchens

“The Pima’s have been studsed for over 30 years,” said Harry “Their
DNA is probably in every DNA lab In the country.” Commercial exploi-
tation of indigenous genetic samples could happen without any tbe
being aware of it.

“What do we do with the cell lines that are already out there and how
do we d ine if they were collected with the p of the In-
dian donor?” asked Frank Dukepoo, a Hopi Indian genetast at the
Univernity of Northera Arizona..

The implications of such research will have far-reachung implications.
Cell Unes contain information about the human history of not just an
individual but hisher tribal ancestors as weil

Critics of the HGDP pomted out that the project would have no ben-
efit, medical or otherwise, to native people. Organizers of the interna-
ttonal project stated in their proposed research guidelines that, “research-
ers should seek in which participation in the HCDP can
bring benefits to the sampled individuals and their communities.”

Later, the organizers sdmitted that medica! research would be ex-
pennive and difficult without medical records.

“It's a he used to coerce people to participate in the research,” Harry
sad. “HGDP Is not set up to do medical research — there can be no

medical beeflt to the communities,” said Hanry

The ethical protocol outline by the HGDP was seen

by Native Americans as deeply offensive. “The In-
. disn community saw it 83 ‘How the White Man will
* daresearch on Indians,” said Dukepoo

With Native groups in North America mobiliz-
ing to confront exploitstive genetic research, sci-
entisty are turning to the Third World where op-
position s less

In 1984, & group of scientists affiliated with the
National Institutes of Health applied for 2 patent
for cell lines derived from Solomon Lilands and
Pupua New Guinea natives which contained DNA
from the HTLV-{ virus.

1,

Later that same year. scientists from the Samuel Lumenfeld Research
Institute 1n Toronto partnered with Sequana Therapeutics (now called
Axys Pharmaceunials), a biomedical company 1n Californua, to search
for the asthma gene amang the inhabitants of Tnstan de Cunha, a small
usland 10 the south Atlantic ocsan. It took researchers two years to con-
vince the residents to participate. Now with samples in hand, Axys phar-
maceuticals 15 ractng to patent an asthma drug denved from of Tristan
de Cunba’s natives. Axys bas also expressed interest in sampling the
Pima of Northern Anzona who have & high incidence of cbesity and
diabetes Axys hopes to solate the genes that cause these llnesses and
develop profit-generahng drugs

In 1993, the president of the World Council of Indigenous Peoples
came forward to condemn the p g of indgy buman Lfe at
the General Agreement on Trade and Tarriffs conference in Geneva.
By 1997, the Human Genome Divernity Project way
the target of wide oppasition and was found to be se- t
no:l;! flawed 1o xoup research approach by the Na- ‘uhv the
tonal Research Council. Today, the HGDP has come tremendous

interestin
saving

to 2 halt as a coordinated inibative and has become
an oft-ited eample of "how not to plan a research
project.”

Organzers of the project say that they hope to get
back wnto full swing after same time to take stock and
gather forces “It is stll unclear where funding for
the HCDP mught come from We hape this will be
clanfied in the coming yeas,” says John Moore, charr-
man of the North American Commuttee for the
HCDP.

The HGDP, however, is just one of several genetie
research projects that may threaten Native Amencan
geaetic pnvacy.

Unlike the HGDP, which was high-profile and in-
terationsl in scope, other research efforts are much
smaller but perhaps more sidious. The Natonal Io-
stitutes of Health, for example, has a mirror campaign
called the Environmental Genome Project that few groups have even
noticed.

“Clearly NTH 15 ... the one we should be womed about,” said
A second HGDP is reportedly underway at the Field Museum In
Clucago."The HGDP may be dead as a coordinated effort but ind-
vidual researchers that bad ideatified themselves wath the HGDP are
receiving funding for their Individual projects,” said Hope Shaad,
biopiracy coordinator for the Rural Advancement Foundation Interns-
toual. One of these projects is belng conducted at the University of
Oldshoma where researchers are trying to outline a protocol for con-
ducting research i Indian Country. The protocol will be based on the
responses of the Apache tnbal goveroment.

1ts clear that Indian communities need to be informed about of the
potential risks assoauated with participation In g reh. Some trib
‘may find that such research will ultimately benefit the community

"1 see some positive aspects that might result from this T try to see
both sides,” said Dulepoo

1t muy be difficult for scientists, government entities and Indian com-
muties to find common ground in this arena given the hutu:{ of de-
ceit that has charactenzed relabons among the three parties in the past

“Indians don’t hold informed consent 1o any regard because it's
Just like a signed document like all of the other broken treaties in
history,” taid Dukepoo As researchers continue to court Native
Americans, tribal authorities are wising up to the potential impact
genetic research will have on Indian people. “Both sides need
enough information about this sa that they can come up with deci-
stons that are well thought out.” Dukepoo said. “We must live with
these decisions for 4 long ime "0

uenes of

indinenous
people and
nol thie peple
themseives?
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Good morning. My name is Robert Gough and | have the privilege of being the
attorney for the Estate of Tasunke Witko, or Crazy Horse, the great Lakota leader. |
also serve as a member of the Rosebud Sioux Tribe's NAGPRA committee. It is indeed
an honor to appear before this distinguished committee on behalf of both the Estate
and the Rosebud Sioux.

i come before you today to address a case of ongoing concern with regard to a lack of
compliance with, and enforcement of, the notification procedures established under the
Native American Graves Protection and Repatriation Act. This is a case which
involves:

. A respected, private institution of higher learning, namely, Washington College
of Chestertown, Maryland;

. A buckskin shirt, fringed with human hair, believed to have belonged to Crazy
Horse;

. A lack of compliance by Washington College with either the spirit or the letter of
the Native American Graves Protection and Repatriation Act; and

. A lack of enforcement of the civil penalty provisions by the U.S. National Park
Service for such non-compliance.

COMPLIANCE IS A CRITICALLY IMPORTANT THRESHOLD ISSUE
The Native American Graves Protection Act was initially designed:

. to provide a procedure within which the rights of ownership of Indian, Alaska
Native, and Native Hawaiian (Native American) human remains and artifacts,
including funerary objects, religious artifacts, and objects of cultural patrimony,
found on Federal or tribal lands could be clarified;

. to establish criminal penalties for the sale, purchase, or transport of Native
American human remains or cultural artifacts without a legal right of possession;

. to direct federal agencies and museums receiving federal assistance to identify
the geographic and tribal origins of human or cultural artifacts in their
collections, and to require the return of the remains or artifacts to the appropriate
tribe or Native American organization upon request;

. to establish a Department of Interior advisory committee to review the
identification and repatriation processes for Native American human remains
and cultural artifacts held by federal agencies and federally assisted museums;
and, finally,
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. to establish civil penalties for museums failing to comply with requirements of
this act.

During the congressional hearing on the proposed NAGPRA legislation held May 14,
1990, distinguished members of this committee recognized the important human rights
issues at stake in the legislation which outlined “a process that provides the dignity and
respect that our Nation's first citizens deserve” (Senator John McCain), and that as
proposed, NAGPRA provided a cross-cultural “lesson in etiquette, in manners, about
how people treat each other. If you read this report, it is almost a rule book on how you
treat others with respect” (Senator Conrad).

However, for these goals of dignity and respect to be realized, compliance with the
threshold provisions of the act must be ensured. Our concern today raises the crucial
question of initial compliance by federally funded institutions in submitting the required
summaries or inventories. Institutional compliance with the initial disclosure
notifications must be ensured so that interested Native American tribes and
descendants can participate in the federally outlined process and review those objects
and artifacts held by museums and other such institutions. Museums simply can not
unilaterally pre-determine that particular objects or artifacts fall outside the specific
NAGPRA categories and thus exempt themselves from compliance with the process.
The mandatory language of Section 10.8 (a) of the act is abundantly clear:

(E)ach museum that has possession or control over collections which may
contain unassociated funerary objects, sacred objects, or objects of cultural
patrimony must complete a summary of these collections based upon available
information held by the museum. Federal agencies are responsible for ensuring
that these requirements are met for all collections from their lands or generated
by their actions whether the collections are held by the Federal agency or by a
non-Federal institution. (Emphasis added).

No proper determination of the applicability of the categorical provisions of the act can
occur without institutional compliance with the threshold notice provisions.

This is a critical procedural concem, for without institutional compliance in providing the
required summaries and inventories, Native participation and federal regulation are
pre-empted and the entire process is rendered ineffective. Without initial compliance,
based either upon the good faith cooperation of the subject institution, or upon the
diligent enforcement by the federal agency charged with carrying out the requirements
of this law, all subsequent provisions of this balanced and diligently crafted act are
rendered hollow.

It appears from the record, on file with the National Park Service, that, for the past 60
years, Washington College has held a collection of Native American artifacts, including
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a shirt said to be trimmed with “human scalp” and purported to have belonged to the
famed Lakota leader, Crazy Horse. The Estate and Tribe have made repeated
attempts to examine the objects and artifacts in this collection and related documentary’
evidence as to its provenance. Washington College has knowingly ignored these
requests and has proceeded to sell the butk of this collection, including the shirt,
through Sotheby’s Auction House in New York City on May 21, 1996, without having
filed either an summary or inventory of their collection, as required under the Native
American Graves Protection and Repatriation Act.

Apparently, Washington College unilaterally decided, based upon “expert advice” and
a written, legal opinion, that it did not need to comply with the requirements of federal
law. Incredibly, the College presumed on its own and without the benefit of input from
known and interest Native parties, that the objects and artifacts in its Native American
collection were not subject to the requirements of the act. Having opted out of any
compliance requirements, the College was then free to sell these objects and artifacts
through Sotheby’s Auction House to the highest bidder.

We would ask this committee: Where in the law are federally funded institutions
possessing items which may be subject to the Native American Graves Protection and
Repatriation Act, allowed to presume that federal law does not apply to them? Where
in the law are such institutions excused or exempted from filing the appropriate
summaries or inventories of their collections based upon their own — hardly -
disinterested — determination that such objects and artifacts in their collections are not
subject to the act?

WASHINGTON COLLEGE AND THE CRAZY HORSE SHIRT

We note that Washington College would appear to be an institution of higher leaming,
pursuant to 45 CFR Section 10.2(3). And further, pursuant to 45 CFR Section 10.2(3),
we understand that Washington College, like most such institutions, has received
‘federal funds after November 16, 1990, and no doubt continues to benefit from federal
support.

Since long before the passage of the Native American Graves Protection and
Repatriation Act, this College, name for the first President of the United States, has had
possession or control over a collection, called the "Albee Collection”, which contains
Native American objects and artifacts which may be subject to the act, pursuant to 45
CFR 10.8(a), namely, unassociated funerary objects, sacred objects, or objects of
cultural patrimony, or pursuant to 45 CFR 10.9, human remains and associated
funerary objects. Washington College has failed to comply with the timely filing of
either a summary or inventory, as required by the law.

Further, such failure has resulted in the sale of the Albee Collection without proper
notice to the Tribe or Estate, who are parties known to Washington Coilege as having
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an affiliation, association and interest in the collection. This sale has materially
damaged the Tribe and the Estate through the loss of any opportunity to examine,
investigate, research or potentially repatriate such items.

The matter of particular concern to us today is the critical need for action by the United
States National Park Service in enforcing the civil provisions of NAGPRA. To date, we
are not aware of any enforcement proceedings initiated under the civil penalty
provisions of the act. We seek a determination that Washington College has failed to
comply with NAGPRA, and that such failure has uitimately resulted in the sale, and
subsequent disposal, of the Albee Collection by the College.

We have requested that the Secretary of the Department of the Interior and the
National Park Service make an official determination of non-compliance and assess the
appropriate civil penaities, pursuant to 45 CFR Section 10.12, to hold Washington
College accountable for its failure to provide a summary and/or inventory by November
16, 1995 or any time thereafter, prior to its sale of the Albee Collection on May 21,
1996.

We first brought this matter to the attention of the National Park Service in writing on
June 4, 1996, and have followed-up with letters to the Secretary of the Department of
the Interior on June 11, 1997 and a then again on June 25, 1998, with copies to our
congressional delegation, and finally, by way of personally appearing before the
NAGPRA Review Committee at their meeting convened on December 10, 1998, in
Santa Fe, New Mexico. To date we still have no word as to any agency action or
determination in this matter.

BACKGROUND INFORMATION

While there are many issues involved in this case, | would like include a statement
prepared by Ms. Amanda Burt, a paralegal with Rudnick, Wolfe, Epstien, and Zeidman,
of Washington D.C., who provided some background information in this matter to the
NAGPRA Review Committee in Santa Fe, on December 10, 1998.

From Ms. Amanda Burt's December 10® presentation:

Good afternoon. | would first like to thank the Review Committee for the
opportunity to express our concems in this forum. Specifically, we are here to
address the question of Washington College’s compliance with the procedural
provisions of NAGPRA, as well as the National Park Service's intended course
of action in this matter.

For the record, my name is Amanda Burt. | am currently a paralegal with the

law firm of Rudnick, Wolfe, Epstien & Zeidman in Washington, D.C. | am also a
1993 graduate of Washington College.
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Most people in this room are probably not familiar with Washington College. As |
am well-acquainted with Washington College, I thought it would be helpful to
provide some background information about the schoal. It is located in
Chestertown, on Maryland's Eastern Shore and is a pnivate liberal arts institution
of approximately 1,000 students. For its part, Chestertown is a small, quiet
community comprised of Chesapeake Bay watermen, farmers, retirees, and, for
nine months out of the year, college students. Chestertown is not the kind of
place that immediately comes to mind as being a "lashpoint® for Native
American issues. And yet, this is absolutely crucial to understanding why this
case is so important - especially where future instances of non-compliance with
NAGPRA are concemned.

For approximately 60 years, Washington College possessed the Albee
Collection, a sizeable assemblage of Native American artifacts, most notably of
which included a beaded and fringed shirt attributed to legendary Lakota
warrior, Crazy Horse, in addition to a headdress said to have belonged to Chief
Red Cloud. Interestingly, the placard next to the Crazy Horse shirt proclaimed
that it was "trimmed with human scalp.”

The Albes Collection would likely have gone unnoticed were it not for a visit to
the college in 1992 by the Cheyenne poet, Lance Henson. Henson, who had
been invited to the College to read from his poslry, literally stumbled across the
Albee Collaction — housed in two shabby trophy cases in an obscure comner of
Washington College’s library. | have provided photographs for your reference.
Aware of NAGPRA, Henson raised the question of the College’s rightful
ownership of the collection.

At the time, | was working for the student newspaper, The Washington College
Eim. | wrote a story about Henson's “discovery” and his concemn, especially in
light of the recently enacted federal repatriation law, that the artifacts should be
returned to the appropriate tribes. Since that time, | have been working
together with members of the Crazy Horse family and the Estate to obtain more
information about the shirt.

Sadly, the Albee Collection - including the Crazy Horse shirt - were sold at
Sotheby's in May, 1996, due, in large measure, to Washington College's failure
to comply with the requirements of NAGPRA. Although attnbuted in the auction
preview catalogue to an "Important Plateau Man," the shirt sold for a price tag of
over $200,000 — more than ten times what similar shirts are worth, in dollars.

Today, the question of Washington College's compliance with NAGPRA still
remains unanswered. The National Park Service's failure to make a
determination in this matter sends the unfortunate message that other
institutions like Washington College do not have to comply with the law because
they will not be held accountable for their actions, or lack thereof.
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Thus, for approximately the past 60 years, Washington College has had in its
possession various objects and artifacts, including a so-called "scalp shirt” believed to
have been owned and wom by Crazy Horse, i.e. Tasunke Witko. They also held a
double-train eagle feather headdress attributed to Red Cloud, along with numerous
other items from the estate of Captain Albee.

EFFORTS TO OBTAIN COMPLIANCE

On November 7, 1995 and again on May 12, 1996, on behalf of the Estate of Tasunke
Witko and the Rosebud Sioux Tribe NAGPRA Committee, | contacted Washington
College to obtain more information about the Albee Collection, including the Crazy
Horse shirt and was directed to Mr. Alexander "Sandy" Jones, Chairman of the
Washington College Legal Affairs Committee. | informed Mr. Jones that | represented
the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA Committee. |
advised him that the certain objects and artifacts in the Albee collection may be subject
to NAGPRA. | provided him with a copy of the repatriation act, with what | believed to
be the relevant sections marked and highlighted. We made no formal request for
repatriation at this time, and sought only to examine the objects, artifacts and any
documentation of its provenance.

My initial request to view the objects and artifacts was denied on the grounds that the
shirt was not presently on campus, as it was undergoing appraisal and conservation at
an undisclosed location, and my follow-up request was denied because the collection
had been sold at auction in New York City. It would appear that sometime after being
apprised of the appraisal and potential market value of the coliection, Washington
College decided to profit from its sale rather than comply with the procedural
requirements of NAGPRA. This decision of Washington College, made with full
knowledge of Native interest in the collection, is shameful and unworthy of the name of
its “founding father.”

Since that time, Washington College has unilaterally taken the position that it had no
duty to comply with the requirements of NAGPRA. The College's position is apparently
based upon three grounds:

. That Washington College is not a museum.

. That the objects and artifacts in its possession did not fall within the objects
covered by NAGPRA, pursuant to 43 CFR 10.2(d).

. That Washington College held good title to the Albee Collection.

We need not concern ourselves with the third point conceming the issue of title, at this
time, as that matter is subject to separate litigation.
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As to the claim that Washington College is not a museum, and therefore, not subject to
compliance with the requirements of NAGPRA, this is purely a question of semantics.
While Washington College may not be a museum in the generally accepted meaning of
that word, Washington College is not relieved from its obligation to comply with
applicable federal law or the specific definition of museum provided under NAGPRA.

In his June 8, 1998, letter to Dr. Francis P. McManamon, of this Committee, in his
capacity as Director of the Archeological and Ethnology Program of the National Park
Service, Mr. John Toll, President of Washington College, states initially that:

“Although we are not required to respond to your inquiry, we hope that our
response will refute the allegations made by Mr. Gough and will foreclose the
need for further action.”

President Toll provides no reason, nor offers any grounds upon which to base his belief
that Washington College is not required to respond. However, on several occasions in
the past, Washington College has claimed that it is not a museum. For example:

. in a letter to the attomey for the Estate of Tasunke Witko, dated May 19, 1996,
Mr. Alexander "Sandy"Jones, Chairman of Washington College Legal Affairs
Committee, states that:

“The Board of Visitors and Governors received a forral written legal opinion that
the artifacts in the ‘Albee Collection’ are...held with good title by Washington
College, and that they are exempt from the provisions of 25 U.S.C. 3001, et
seq! Relying thereon, the Board requested and received an appraisal from
Sotheby's and entered into a contract with Soteby's (sic) to have the collection
photographed, displayed, exhibited, cataloged, advertised and sold at public
auction. As of this date all of this has been accomplished in a highly
professional manner, except for the sale itself which has long been scheduled
and will be held at Sotheby's New York auction house on May 21, 1996.”

. In a February 13, 1995, letter to Dr. Amnold Krupat, at Sarah Lawrence College,
who was an editor for the Smithsonian Series of Studies in Native American
Literatures, Mr. Alexander “Sandy” Jones writes, referring to the Albee
Collection, that:

“These contributions were not solicited by Washington College which is not and
never has been a ‘museum’ in the generally accented meaning of that word.
However, the college at its expense provided space, vault storage, display
cabinets constructed in accordance with Smithsonian specifications, security
and insurance.”

Jones further states in the same letter, that:
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“The college, which does not purport to be a museum, did what it could
reasonably be expected to do under the circumstances ...”

It is of interest to note that in the Sotheby's sale catalogue of Tuesday, May 21, 1996, a
photograph of lot item # 172 described as "A Small Plains Dance Ornament" from the
"Albee Collection” is shown with an apparently well-worn label tag proclaiming:
"Washington College Museum."

In any case, Section 10.2 (3) defines the term "museum" as follows:

Museum means any institution or State or local government agency (including
any institution of higher leaming) that has possession of, or tontrol over, human
remains, funerary objects, sacred objects, or objects of cultural patrimony and
receives Federal funds.

We contend that Washington College is included in any applicable definition of the
term "museum” under NAGPRA.

In his response to Dr. McManamon, with regard to the National Park Service inquiry as
to whether Washington College has completed a summary or an inventory under 10.8
or 10.9, President Toll admits that Washington College has done neither. Further,
Washington College denies refusing to have repatriated any “Native American items” in
violation of 43 CFR 10.10, and denies that it has sold any “Native American items”
violation of 43 CFR 10.12(b)(i).

As grounds for these denials, President Toll expresses Washington College's position
as follows:

*(Ot has consistently been the position of Washington College that the Native
American items in its possession did not fall within the categories of Native
American human remains, funerary objects, sacred objects, or objects of cultural
patrimony within the meanings outlined by 43 CFR 10.2(d).”

This has been the consistent position of the College. The Jones' 1995 letter to Dr.
Krupat concludes with the remark that:

“It (Washington College) should then seek expert advice to the Board
conceming the condition and value of the Indian artifacts and its responsibility, if
any, under the Native American Graves and Repatriation Act of 1990, as
amended, and its regulations. Armed with this information the Board will make a
determination of its proper course of action.”

Our concem today is precisely with this kind of self-interested self-exclusion — clearly
practiced by Washington College — from the requirements of NAGPRA. Institutions
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cannot be allowed to by-pass or ignore Native input in a determination of NAGPRA
applicability. Without compliance prior to any sale of objects or artifacts, there is no
way of assessing the validity of Washington College's claims under the NAGPRA
regulations.

Again, Section 10.8 (a) provides that:

(E)ach museum that has possession or control over collections which may
contain unassociated funerary objects, sacred objects, or objects of cultural
patrimony must complete a summary of these collections based upon available
information held by the museum. Federal agencies are responsible for ensuring
that these requirements are met for all collections from their lands or generated
by their actions whether the collections are held by the Federal agency or by a
non-Federal institution.

Washington College's non-compliance and sale of its collection, without notice to
identified interested parties, effectively prevents any fair and open determination of
what may or may not satisfy the NAGPRA categorical requirements. The position of
Washington College only satisfies its own self- interest and financial gain. The
prospect of an institution evading its legal duty and financially profiting from the sale of
human remains or sacred objects or objects of cultural patrimony is reprehensible and
unlawful. -

The collection remained in the possession of Washington College throughout most of
the century. The placand in the College's display case provides all the basic
information needed to complete a summary under 10.8(c). This is not a case of lack of
information or lack of adequate funding necessary to complete the required summary.
Further, Washington College can not and does not claim ignorance of the existence of
the Native American Graves Protection and Repatriation Act, or of its the requirements,
amendments or regulations. Consequently, Washington College cannot be allowed, in
*its own self-interest, to claim a presumed exemption from its responsibility to comply
with those requirements and regulations of the Native American Graves Protection and
Repatriation Act.

CONCLUSION AND RECOMMENDATIONS

The past and present position of Washington College essentially stands for the
following proposition:

That any institution, which acknowledges receipt of federal funds, and
which has Native American objects and artifacts in its possession, may
unilaterally choose whether it wishes to comply with or opt out of the
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summary or inventory requirements of the Native American Graves
Protection and Repatriation Act, based upon its particular self-interest,
privately obtained expert advice, undisclosed legal opinions, or other
financial determinations made at the sole discretion of that institution’s
board of directors.

It is precisely this prospect — that is, leaving the question of whether an institution has a
duty to comply with federal law up to that institution's own self-interested discretion —
that we find setting a most troubling precedent. Allowed to stand, this precedent will
effectively pre-empt tribal participation and foreclose federal regulation under the act.

In closing, we have sought the assistance of the NAGPRA Review Committee in
moving the Secretary of the Department of the Interior and the National Park Service to
make a determination regarding Washington College's admitted non-compliance with
the procedural provisions of NAGPRA. Further, we have asked that the Secretary and
the National Park Service to assess appropnate civil penalties against Washington
College for its failure to complete a summary and/or inventory by November 16, 1995,
and prior to its sale of the Albee Collection, on May 21, 1996 and for the subsequent
sale.

Now, we do not to bring this matter before you for resolution of these issues on the
merits of the case. We are willing to proceed through appropriate administrative and
judicial channels. We seek only effective compliance with, and diligent enforcement of,
the federal protections provided under the law.

We bring this matter to the attention of this oversight committee at this time in the hope
of alerting you to this problem of threshold compliance. Perhaps a suggested remedy
might include a technical amendment to require that no sale of any objects or artifacts
which may be subject to the provisions of NAGPRA can occur without a written
certification of compliance with the summary and inventory provisions of NAGPRA from
the applicable federal agency. This would provide notice and assurance to the various
auction houses and other venues trafficking in Native American objects and artifacts
that their participation in the sale of such items would not aid, abet or promote willful
non-compliance with the Native American Graves Protection and Repatriation Act.

To date, there have been no enforcement actions taken under the civil penalty
provisions of the act, but this should not be taken as an indication that there are no
problems with institutional compliance. Lack of enforcement in such cases as this
means that institutions holding objects and artifacts of significant cultural import can
effectively evade the balanced legal protections provided for all parties under
NAGPRA. It may be that the National Park Service is ill-equipped or ill-disposed to
properly carry out the enforcement functions under the Native American Graves
Protection and Repatriation Act. The failure of the National Park Service to adequately
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respond in accordance with the express provisions of the act further compounds the
evasion and denigration of this all too necessary federal legis!ation.

On behaif of the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA
Committee, | thank you for your time and consideration of this matter.

Respectfully submitted this 20" day of April, 1999.

P.O. 25

Rosebud, SD 57570
(605) 856-2173

and

P.O. 453

River Falls, Wi 54022
(715) 426-1415

Rpwgough@aol.com
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May 17, 1999

The Honorable Senator Ben Nighthorse Campbell
The Honorable Senator Daniel Inouye

Senate Indian Affairs Committee

Washington, DC

RE: NAGPRA and Unidentified Human Remains
Dear Senator Nighthorse Campbell and Senator Inouye:

First, may I thank you again on behalf of the Estate of Tasunke Witko and its administrator, Mr.
Seth H. Big Crow, Sr., and of the Rosebud Sioux Tribe NAGPRA Committee for the privilege of
providing testimony and comment at the April 20 Senate Indian Affairs Committee Oversight
Hearing on NAGPRA, particularly in regard to the threshold compliance problem involving
Washington College and the George Albee Collection of Plains objects and artifacts, including
the shirt held out to have belonged to Tasunke Witko, Crazy Horse.

For the record, along with my oral testimony transcript, I am enclosing copies of five pages from
the Sotheby's catalogue of the May 21, 1996 sale, entitled: “Fine American Indian Art” which
present “an important group of Plains beadwork and regalia, from a Northeastern Educational
Institution.”

Second, in response to the questions posed by Senator Inouye to the panel on which I
participated with regard to the definition of “sacred” as applied in the Native American Graves
Protection and Repatriation Act, and the separate question of “unidentified human remains” held
by the Smithsonian Institute, I would like to take this opportunity to expand upon the comments
made at the Oversight Hearing.

With regard to the definition of “sacred”, I will refer you to a brief commentary by Mr. Sebastian
(Bronco) LeBeau, Preservation Officer of the Cheyenne River Sioux Tribe, which accompanies
this letter. I would point out that his comments are echoed in the beliefs held by traditional
spiritual leaders at Rosebud and among the other Lakota, Nakota and Dakota communities.

With regard to the issue of “unidentified human remains” held by the Smithsonian Institution,
while cultural affiliation or association may not be apparent, it would appear that the vast
majority of these remains can, in fact, be identified at least as to the general geographic area of
their origin. Such remains are revered by most tribes as “Unknown Ancestors” for which the
present generation has the sacred duty of repatriation, the duty to bring rest to their spirits and to
bring their earthly remains back to their homelands.

As to those human remains coming from the area included within the so-called Louisiana
Purchase, 1 would suggest that the Senate Indian Affairs committee consider the establishment of
a special Commission composed of Native representatives from various tribes across the Nation,
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and from boards, organizations and committees with broad knowledge and expertise in the area
of repatriation. This Commission would convene a “Grand Council® of tribal leaders from those
tribes and nations which are, or have been historically, associated with that territory. This Grand
Council could convene in a centrally located place within the Louisiana Purchase territory and
could include traditional, spiritual and governmental leaders, who would come together as the
present day caretakers and relatives of those “Unknown Ancestors” to discuss and determine their
proper deposition.

This Grand Council could deliberate as to whether a single site, one or more regional site or a
national site for the reburial of these Unknown Ancestors would be most appropriate. The site or
sites could be on reservations lands, or on some federally protected land to be dedicated to the
Unknown Ancestors, with title placed in trust for participating tribes. Perhaps, an abandoned
Fort in Oklahoma, perhaps, a national grassland where members of the Buffalo Nation could
stand as guardians, could serve as an appropriate tomb for these Unknowns. Those tribes and
nations uncomfortable with assuming a responsibility for remain not known to be of a direct and
immediate relation to them, could allow those other tribes and nations willing to accept such
responsibility. The Commission would assist a group designated by this Grand Council to
oversee the repatriation in a timely manner with appropriate ceremony. The Commission could
be established by making a special appropriation to thé¢ Smithsonian Institution to be
administered for these expressed purposes.

This repatriation activity could be accomplished and ceremonially concluded by the bicentennial
of the Louisiana Purchase in 2003. This federal repatriation would appropriately mark the
occasion with respect to the “Unknown Ancestors” who have walked these lands before the
coming of the Europeans to North America and with honor to the best values and ideals for
which this Republic stands.

I am sure that most of the tribes and nations located within or associated with the so-called
Louisiana Purchase area stand ready to assist the Smithsonian Institution in displaying the high
moral leadership necessary in developing a process which might be applied elsewhere in the
United States by the Smithsonian and by other institutions with “unidentified human remains” of
known geographical origins. As we enter the New Millenium, I can think of no better way to
celebrate the best in America than by reconciling our debt, through a federal repatriation, to those *
Unknowns” who were here before us and whose earthly remains are in our hands.

I again thank the committee for the privilege of addressing these important issues.

I remain,
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Ernie Stevens, Jr., First Vice President
National Congress of American Indians
Testimony on the Implementation of the Native American Graves
Protection and Repatriation Act (NAGPRA)

before the Senate Committee on Indian Affairs
April 20, 1999

I. introduction

Good morning Chairman Campbell, Vice-Chairman Inouye and distinguished members of
the Senate Committee on Indian Affairs. On behalf of the National Congress of American
Indians (NCALI) and NCAI President W. Ron Allen, thank you for the opportunity to present
testimony regarding the implementation of the Native American Graves Protection and
Repatriation Act (NAGPRA)." My name is Ernie Stevens, Jr. and | am First Vice-President of
NCAI and a member of the Oneida of Wisconsin Business Council. NCAI remains
dedicated to advocating aggressively on behalf of the interests of our 250 member tribes on
a myriad of issues including the protection and preservation of Native culture and tradition.
We also remain dedicated to the exercise of tribal sovereignty and the continued viability of
tribal governments.

In November 1990, NAGPRA was passed by Congress and signed into law by the President.
NAGPRA is considered “remedial” legislation in that it provides a legal basis for the return of
human remains, grave goods, and objects of cultural patrimony. Following NAGPRA's
enactment, Native Americans rejoiced at the prospect that their lost ancestors and sacred
objects would be returned after decades of separation, and that their sacred burial sites
would now receive some legal protection. As you know, Congress’ intent in enacting
NAGPRA was to ensure that Native American human remains and sacred objects retained
by the federal, state, and local governments, universities, and the museum community are
returned to the appropriate tribes and/or descendants. The law also ensures that burial sites
on tribal and federal lands are properly protected. However, unless those involved in the
process maximize the law’s mandates and potentials, NAGPRA cannot continue to remedy
the problems it was intended to address.

Indian people see the return of their ancestors and sacred objects as a return of their cultural
and spiritual foundations, which is the very heart of Indian nations. In order to bring their
people home to their rightful resting places, to protect those at rest, and to fulfill the
mandates of NAGPRA, Native people have over the years begun to understand both the
scope and limitations of the law, its process, and regulations. At the same time, they are also

! Pub. L. 101 - 601
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looking at their own community’s needs and goals and how to address their concerns
through the NAGPRA Review Committee.

In1996, NCAI established a Commission on Repatriation and Burial Sites Protection which
meets during our Mid-Year and Annual sessions to address the variety of issues involved in
repatriation and burial sites protection and preservation. The Commission was formed in
1996 to conduct investigations, hold hearings, issue reports, advocate appropriate
legislation, articulate positions on repatriation and burial sites protection, and represent
NCAI in appropriate forums, such as the NAGPRA Review Committee meetings. The NCAI
Commission is comprised of nine members from throughout indian Country. The formation
of this national repatriation and burial sites protection coalition has helped tribes, through
the sharing of common experiences, to work together on the sometimes difficult and
complex decisions involved in the NAGPRA process. Over the next few months, the NCAI
Commission, will be developing a survey which will help determine the existence and
scope of tribal NAGPRA programs across Indian Country.

When discussing NAGPRA and its implementation, the original intent involved in the
enactment of this legislation must always be kept mind. It was enacted to address and
correct standards and behavior of the scientific community which were discriminatory,
paternalistic, and a violation of human rights and property rights. It was drafted as a delicate
compromise between the scientific community and Indian Country, with an understandable
emphasis on the perspectives and needs of Native peoples. Overall, NAGPRA is human
rights legislation signed into law in order to provide a legal avenue for tribes to right some of
the wrongs committed against them in the past and the present.

I1. Critical Issues in the Implementation of NAGPRA

Over the last nine years, many tribal leaders, their staff, elders, and religious leaders have
worked to develop programs to deal with the many complex and difficult issues involved in
the NAGPRA process. There are a variety of issues and concerns to tribal leaders and others
in the implementation of NAGPRA which arise out of a multitude of different experiences
and a broad spectrum of involvement with the law. Some tribes have a lot of experience
and have established viable repatriation programs, while others may not have the resources
to implement this important Act. There are many positive aspects to the law, as well as many
shortcomings. For many of our member tribes the task has not only been to identify and
address these shortcomings, but also to make the best of what the law already provides. The
following are some of the critical issues and concerns raised by our member tribes with
regard to the implementation of NAGPRA. Mr. Chairman, we appreciate your interest in
and concern over this important process and we encourage the Commiittee to address the
following concerns to ensure that tribes are able to fully implement the important provisions
contained within NAGPRA.
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A. Tribal Programs

One of the most important and central issues of concern to tribes is having the resources to
develop their own program or system that would assist them in the implementation of
NAGPRA and help them meet their individual cultural and historic preservation goals. For
those tribes which have the resources, their programs have incorporated the following
components, which generally aliow them the ability to:

(A) provide an authoritative source of tribal law and customs;

(B) provide the expertise needed to analyze information such as summaries and
inventories; in many cases, the information provided is often very vague;

(C) facilitate involvement by traditional religious leaders and other cultural
authorities;

(D) hold consultations with governmental agencies, museums, and universities;
(E) conduct independent investigations;

(F) fully assert their claims to certain remains and objects;

(G) determine proper treatment of repatriated items;

(H) resolve intra-tribal disputes; and

() preserve and protect those remains and items still at rest.

Overall, tribal programs have been instrumental in helping tribes meet these objectives,
which in turn, has helped them comply with NAGPRA. By facilitating and ensuring tribal
compliance, those in the government, in museums, and in universities will also be held
more accountable. The resources and expertise are available, but tribes must have access to
those resources to meet the ultimate goals of NAGPRA.

B. Funding and Resources

Since the passage of NAGPRA, activities under the law have intensified in a number of
areas, including the completion of summaries and inventories of remains and objects, as
well as a variety of successful repatriations. However, while the process is moving forward,
many tribes are still finding themselves with very little resources and limited staff available to
complete the work necessary to properly fulfill the mandates of the law. Meanwhile,
government agencies, museums, and universities, in many cases, have the available
resources and staff available to implement the laws requirements.
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Under Section 10 of NAGPRA, the Secretary of the Interior is authorized to provide grant
funds to Indian tribes, Alaska Native villages and corporations, and Native Hawaiian
organizations to assist them in the repatriation of human remains and cultural items.
Museums are also eligible to receive grants under this section. Most funded proposals
emphasize collaboration: tribes working with tribes; tribes working with museums; and
museums working with other museums. The funds are usually divided equally between
tribes and museums, but have proven to be inadequate. Despite a continual tribal request
since FY1994 for NAGPRA related grants of $10 million?, to date, the Administration has
requested and Congress has appropriated only a fraction of that amount - $2.4 million
annually. This funding level is far below the projected amount necessary to successfully
comply with the provisions of the Act and well below the $10 million level. Mr. Chairman,
the protection and return of our ancestors and their sacred objects is of vital concern to our
member tribes. In order to be equal partners in the NAGPRA process, tribal governments
must be provided with sufficient funding, a request which we recently conveyed to this
Committee during its hearing on the President’s FY2000 budget request.

C. NAGPRA and the National Park Service

Another issue of vital concern to our member tribes is the status and viability of the
NAGPRA Program within the National Park Service under the Department of Interior. Over
the years our member tribes have expressed a number of concerns regarding this program
and its overall role in the implementation of the law. Many feel that keeping the NAGPRA
Program within the National Park Service unbalances the delicate compromise originally
struck during the drafting of NAGPRA; thereby, subjecting tribes to undue pressure in the
name of science, based on the needs of the museums, the agencies, and the states.
Furthermore, to place this program under the authority of the Departmental Consulting
Archaeologist is clearly erroneous due to obvious potential for conflict of interest. This
position requires the oversight of a federal statute, NAGPRA, that mediates museum and
archaeological interests with the interests of American Indians, Alaska Natives, and Native
Hawaiians.

The NAGPRA Program plays a critical role in providing much of the funding and technical
assistance necessary for tribal governments to carry out the mandates of NAGPRA and its
administrative regulations. NCAI believes that the original intent and focus of the law
requires that the NAGPRA Program be raised to a level and a location within the

- Department of Interior which will provide the least amount of bias, and accordingly it staffed
with qualified individuals attuned to the objectives and goals of this very important human
rights legislation. This includes staff who understand the perspectives of all the parties
involved and who have a clear understanding of all applicable cultural and historic

2 NCAI and the Museum community have continuously pointed out this need when providing testimony to
the Senate Committee on Indian Affairs and both the House and Senate Interior Appropriations Subcommittee.

4
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preservation laws, such as the Archeological Resources Protection Act, the National Historic
Preservation Act, and others.

The United States must consider the government-to-government relationship and the trust
responsibility to Indian tribes and their members concerning the return of goods and
remains. This responsibility carries with it the highest of fiduciary standards guiding the
conduct of federal agencies in its treatment of tribes in the area of repatriation. Mr.
Chairman, the proper placement of the NAGPRA program within the Department of Interior
is a very important decision. One which requires the consideration of variety of issues and
perspectives involved in the implementation of the Act. Therefore, pursuant to the attached
NCAI Resolution # MRB-98-102, we ask that the Senate Committee on Indian Affairs
examine the issue of conflict of interest and consider the views and concerns expressed
above by our member tribes.

1. Deadlines and Extensions
Under NAGPRA, the deadline for completion of inventories of human remains and
associated funerary objects in museum and federal agency collections was November 16,
1995. Although agencies and museums were to have completed their inventories by this
date, Section 5(c) of the law authorizes the Secretary of interior to extend the inventory time
requirements for museums that have made good faith efforts to complete their inventories by
the statuary deadline. In 1996, 58 extensions were granted by the Secretary to various
museums, institutions, and agencies to complete their inventories. Subsequently, six
institutions have again applied for extensions beyond the one granted to them in 1996,
causing further delays in the overall process. The continued granting of extensions raises
concerns by our member tribes, leaving them wondering if the Park Service, who is in
charge of providing the recommendations for extensions, are as serious as they should be
about enforcement of the law. A total of 109 Notices of Intent to Repatriate have appeared
in the Federal Register, representing 15,262 individual remains, 39,935 unassociated
funerary objects, 780 sacred objects, and 479 objects of cultural patrimony (281 have been
designated both sacred objects and objects of cultural patrimony). The Department of
Interior has estimated that approximately 200,000 individual remains require repatriation
under NAGPRA .}

2. The Final Rule
On December 4, 1995 final regulations implementing the statute were published in the
Federal Register. On January 3, 1996 those regulations went into effect. The rule
established procedures for protecting and determining the disposition of Native American
human remains, funerary objects, sacred objects, and objects of cultural patrimony that are
intentionally excavated or inadvertently discovered on federal or tribal lands. It also
establishes procedures for conducting summaries and inventories and repatriating human

3 This excludes those ins in ion of the Smithsonian Institution.

L,
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remains, funerary objects, sacred objects, and objects of cultural patrimony in museum or
federal agency collections. The final rule was drafted by the Departmental Consulting
Archeologist for the Secretary of the Interior, in consultation with the NAGPRA Review
Committee, as directed by Section 8(c) (7) of the Act. However, a number of tribes have
expressed concern over the drafting of these regulations, including the consultation process,
and the fact that it was overseen by the Departmental Consulting Archeologist instead of a
more neutral authority.

D.  Other Implementation Issues of Concern to Tribes

As tribes continue to become familiar with NAGPRA, it has become clear to them,
implementation of the Act has not provided those protections which the law intended.
Listed below are some of the concerns expressed by NCAl's member tribes:

1. Repatriation

(A) the NAGPRA Review Committee’s upcoming recommendation on the disposition
of culturally unidentifiable human remains and funerary objects*;

{B) the lack of binding legal obligations for the Smithsonian Institution to summarize,
inventory or return sacred objects and objects of cultural patrimony. Although the
Smithsonian has adopted an internal policy regarding these objects, some have
expressed concern that without that legal obligation tribes are left with no real
assurances;

(C) if a tribe cannot or does not choose to immediately repatriate remains or objects
held by an agency, museum, or university, that tribe may enter into an agreement on
the “handling” of such items; however, the agency, museum, or university is not
required to enter into such agreements;

(D) while NAGPRA completely prohibits all trafficking in Native American human
remains and does prohibit the trafficking in funerary objects, sacred objects, and
objects of cultural patrimony, the prohibition of the objects only applies to wrongful
acquisitions after the date that NAGPRA was enacted, leaving auction houses, and
others who have acquire these items before this date, open for the sale of our cultural
heritage ; and,

* The issue of unaffiliated is also a topic which still remains outstanding within the regulations and is
now before the NAGPRA Review Committee. NCAI supports the position that in many cases the issue can
be resolved through tribal “consortiums®. It has been shown that tribes in most cases do not compete over
remains, but rather they work to find solutions based on consensus. The Review Committee is expected to
support this position.
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(E) in determining cultural affiliation for the implementation of NAGPRA, the law
expressly calls for the use of a variety of sources of evidence, including tribal history,
knowledge, and tradition®; however, in many cases, archeologists have exclusively
been making these determinations.

2. Burial Protection

(A) there are a number of “reactive” provisions within NAGPRA regarding burial
protection®. However, there is a real need to develop broader language, as well as
some pro-active strategies for burial protection enforcement, such as the following:

(1) the establishment of a burial site designation program or database for all
lands: tribal, federal, state and local, with the consideration of secrecy, privacy
and preservation always in mind;

(2) the establishment of a national program, working in conjunction with the
tribes, to monitor possible violations; and,

(3) stronger enforcement by the Departments of Interior and Justice. This
requires the investigation, prosecution, and imposition of penalties, for
violators of the law, including federal agencies and the states.”

5 Section 7(a)4) of NAGPRA states:

“Where cultural affiliation of Native American human remains and funerary objects has not been
established....such Native American human remains and funerary objects shall be expeditiously
returned where the requesting Indian tribe or Native Hawaiian organization can show cultural
affiliation by a preponderance of the evidence based upon geographical, kinship, biological,
archaeological, anthropological, linguistic, folkloric, oral traditional, historical, or other relevant
information or expert opinion.”

$ 25U.5.C.3002(c) (2)

7 Since state governiments receive federal funds they are requxred to comply with NAGPRA. There arca
number of states currently in violation of the |IW, Tudi i, Maryland, Tennessee, and Virginia. Missouri
is currently in violation over the ion of a highway whlch ives funds from the Federal Highway
Administration. The State of Maryland has yet to contact those federal and state recognized tribes which could
claim the remains and items in possession of the Maryland Historic Trust. In July of 1998, the Eastern Band of
Cherokee contacted the State of Tennessee, a state which they have been trying to work with for a number of years,
in order to address a burial site issue. They ived no resp for three hs, and once they did receive a
response, the state said that they would examine the issue. They have received no further response to date. The
State of Tennessee also repatriated remains and objects to non-federally or state gnized groups. Virginia has
also recently repatriated ins to a gnized group with no lineal descendants.

7
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3. Smithsonian Institution

While the Smithsonian Institution was not included under the provisions NAGPRA,
the Museum Act of 1989 requires the Smithsonian, in consultation with Indian tribes
and traditiona! Indian religious leaders, to inventory human remains and funerary
objects in its possession or control for return to Native peoples. As this Committee
continues its oversight of the implementation of NAGPRA, NCAI also encourages the
Committee to examine the implementation of this law as well.

iIl. NAGPRA, Kennewick and Sound Science

Lastly, NCAl would like to take this opportunity to point out the high profile publicity given
to the controversy over human remains discovered near Kennewick, Washington which has
made it very difficult to discuss the issues involved in the treatment of human remains. It is
unfortunate that some scholars have chosen to introduce the concept of race, which is
disavowed by the American Anthropological Association (AAA), as a factor in reviewing
NAGPRA and making recommendations to amend this Act. The “Kennewick” case has
shown that there are scholars from throughout the country that do not agree on what factors
to use in reviewing this case. However, even if they do finally come to some agreement,
Native Americans also have certain knowledge and traditions in a number of areas which
must also be considered. Apparently, there is no “burden of proof” that scholars must meet
before their scientific theories threaten a law which was carefully considered and based
upon a broad range of knowledge, while Native Americans are restricted in their claims.

In the “Kennewick” case, there are scholars who have laid claim to primacy in the use of
these remains in defiance of established knowledge by using outmoded theories. However,
the AAA has clearly stated that race cannot be determined scientifically. By not requiring
some standard to be met by any scholar or scientist making a claim to use human remains,
the effects will be devastating for both Native Americans and the scientific community.
Currently, Native Americans are restricted in their claims by a number of provisions within
the law, including aboriginal occupancy. Scientists must also be restrained so that all
competing interest will be served, particularly since NAGPRA was passed in 1990 to prevent
the discriminatory and high-handed tactics which scholars and scientists had historically
shown towards Native Americans. To now accept such principles would be a dreadful step
backwards.

Remains that are found to be nine thousand years old in North America, such as the
“Kennewick” case, should logically be determined as Native American based on the
preponderance of evidence now available, inciuding current history {(both Indian and non-
Indian), anthropology, and science. NCAI supports the Army Corps of Engineers’ original

8 p.L.101-185
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decision to repatriate those remains under NAGPRA, although flawed administratively, as a
proper decision, supported by such accepted knowledge and standards.

IV. Conclusion

Mr. Chairman, in order to properly and faithfully carry out NAGPRA's congressional intent
and to facilitate its process, the concerns of tribes must be equally weighed and at times
given even greater weight. Furthermore, the United States must adhere to its trust
responsibility to tribal governments and Indian people to protect and preserve Native culture
and tradition. NCAI commends this Committee for providing the opportunity for tribes to
convey their concerns, suggestions, and recommendations regarding this important
legislation aimed at protecting the traditions of native peoples. As tribes continue to
implement this Act, new obstacles and opportunities will be encountered and embraced.
Through further discussion, adequate funding and refinement of NAGPRA, proper
compliance and enforcement of this Act can be ensured.

Mr. Chairman, this concludes my statement. Thank you for allowing me to present for the
record the National Congress of American Indians’ comments regarding the implementation
of the Native American Graves Protection and Repatriation Act. | will be happy to answer
any questions which you may have at this time.

* ¥ ¥ ¥
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NATIONAL CONGRESS OF AMERICAN [NDIANS

RESOLUTION # MRB-98-102

Title: C lai inst National Park Service for Breech of Trust and

Conflict of Interest in Administering PL 101-601

WHEREAS, we, the members of the National Congress of American Indians of
the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants rights secured under
Indian treaties and agreements with the United States, and all other rights and benefits to
which we are entitled under the laws and Constitution of the United States to enlighten the
public toward a better understanding of the Indian people, to preserve Indian cultural
values, and otherwise promote the welfare of the Indian people, do hereby establish and
submit the following resolution, and

WHEREAS, the National Congress of American Indians (NCAI) is the oldest
and largest national organization established in 1944 and comprised of representatives of
and advocates for national, regional, and local Tribal concemns; and

WIHEREAS, the health, safety, welfare, education, economic and employment
opportunity, and preservation of cultural and natural resources are primary goals and
objectives of NCAL, and

WHEREAS, PL 101-601, “The Native American Graves Protection and
Repatriation Act”, (NAGPRA) was designed to protect our ancient villages, occupation
and burial sites, and

WHEREAS, it was never our intent to have the National Park Service administer
NAGPRA, and

WIIEREAS, the National Park Service has violated the spirit of NAGPRA by
giving more money to colleges and universities than to tribes, creating unfair regulations,
and

WHEREAS, recently the National Park Service has been guilty of giving money
to excavate our sacred sites and mounds

1301 Connecticut Avenue NW, Swite 200, Washington, DC 20036 202 466 7767 fax 202 466 7797
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NCAI 1998 55TH ANNUAL SESSION RESOLUTION # 98-102

NOW THEREFORE BE IT RESOLVED, that NCAI does hereby direct staffto cooperate
with the Repatriation Commission in preparing and filing a complaint against the National Park Service for
breech of trust and conflict of interest in administering PL 101-601.

CERTIFICATION

The foregoing resolution was adopted at the 1998 55th Annual Session of the National Congress of
American Indians, held at the Myrtle Beach Convention Center in Myrtle Beach, South Carolina on
October 18-23, 1998 with a quorum present.

2T e

W. Ron Allen, President

JQ.W

Lela Kaskalls, Recording Secretary

Adopted by the General Assembly during the 1998 55th Annual Session held at the Myrtle Beach
Convention Center in Myrtle Beach, South Carolina on October 18-23, 1998.
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NATIONAL COMGRESS OF ANERICAN INDIANS

June 4, 1999

Senstor Daniel K. Inouye

Vice Chairman

U.S. Senate Comumittee on Indian Affairs
838 Hart Senate Office Building
Washington, D.C. 20510

Re:  Final Regulations Implementing NAGPRA

Dear Vice Chairman Inouye:

On behalf of the Nnnoml Congmu of American Indians (NCAJ), I am writing in

P to your q g the final regulations implementing NAGPRA. In
your letter you state that “tn'bes the expressed concern about these regulations and
have suggested that the regulations be redrafied”. As outlined in our testimony, a
number of our member tribes hﬂ\m exprtssed concern over the drafting of these
regulations, including the p and the fact that the drafting was
overseen by the Dr.panmenml Consulting Archeologist instead of 8 more neutral
suthority. Such ovetsight obviously could have bhad the potextial for conflict of interest.

these

and archeological i

»

The process involved in drafti lati quires the ideration and

diation of with the i of American Indians,
Alasks Natives, and Native Hi Clearly, placing such an important task under
the sole authority of the Departmental Consulting Archeologist was a mistal
Conscqueptly, some of the resulting language has left many tribes with the impression
that the final regulations are inherently flawed. The following are two specific examples
of those flaws:

Under Section 11 of NAGPRA it states,

“Nothing in this Act shall be construed to -
(1) limit the authority of any Federal agency or musewn to-
(A) return or repatriate Native American cultural items to
Indian tribes, Native Hawaiian organizations, or individuals, ..."

1301 Conuacticut Avenis NW, Suits 200, Washingtan, DC 20038 202.468.7767 fax 202.468.7797
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However, under Section 10.9 ()(6) of the regulations its statcs,

‘““Museums or Federal agencies must retain possession of such human remains pending
promulgation of Section 10.11 unless legally required to do otherwise, or recommended to do
otherwise by the Secretary.”

This obviously contradicts the law and the original intent of Congress. Although Section 10.11 refers to
the issue of unaffiliated remains and objects, which is currently being considered by the NAGPRA
Review Committee, museums and federal agencies are not required to retain posscssion as stated in
the regulations.

Also under Section 10.2 (d)(3) of the regulstions it states,

“While many items, from ancient pottery sherds to arrowheads, might be imbued with
sacredness in the eyes of an individual these regulations are specifically limited to objects that
were devoted to a traditional Native American religious ceremony or ritual and which have
religious significance or function in the continusd observance or renewal of such ceremony.”

This statement Jimits an already clear and established definition, as well as the sbility for a potential
claim by a tribe, Native Hawaiian organization, or individual.

Again, thesc are but two examples of flaws within the regulations which cause concem for our member
tribes. In light of our statement before the Committoe and with further examination of the final
regulations we would agree that the regulations should be reconsidered in consultation with tribes and
under the oversight of an authority uncompromised by personal or professional interests.

Thank you for your consideration of this very important matter and all your efforts on behalf of Indian
people. If you have any questions please contact me or Brian Stockes of our staff at (202) 466-7767.

£ Sl f

First Vice President

Sincerely,
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SENATE COMMITTEE ON INDIAN AFFAIRS
Oversight Hearing:
Implementation of the Native American Graves Protection and Repatriation Act

Tuesday, April 20, 1999, 9:30 a.m., 485 Russell Senate Bldg.

STATEMENT OF THE SOCIETY FOR AMERICAN ARCHAEOLOGY AND
THE AMERICAN ASSOCIATION OF PHYSICAL ANTHROPOLOGISTS

Keith W. Kintigh, Ph.D., SAA President

Mr. Chairman, the Society for American Archaeology (SAA) thanks the Committee for this
opportunity to comment on the current state of NAGPRA implementation. SAA is the leading
organization of professional archaeologists in the United States. Starting in 1989, SAA led the
scientific community in working with congressional staff on the language of NAGPRA. We
provided testimony at Senate and House Committee hearings and helped form a coalition of
scientific organizations and Native American groups that strongly supported NAGPRA's
enactment. Since that time, we have closely monitored its implementation and have consistently
provided comment to the Department of the Interior and to the NAGPRA Review Commiittee.
We urge our members always to work toward the effective and timely implementation of the Act.
We are joined in this testimony by the American Association of Physical Anthropologists, which
is the leading organization of physical anthropologists in the United States and which also
supported the enactment of NAGPRA.

On behalf of the scientific community, we address four major issues: (1) maintenance of
NAGPRA coordination functions within the National Park Service's (NPS) Archeology and
Ethnography Program; (2) problems with federal agency compliance; (3) extensions for museums
that are making good-faith efforts to complete their inventories; and (4) problems associated with
the implementation of the Act's definition of cultural affiliation.

Nine years ago, I stood before this Committee to present SAA's testimony on S.1980, the bill
that became NAGPRA. Reflecting on the last nine years, I think that, despite the problems that
remain, the Committee should be proud of what NAGPRA has accomplished.

o Over a thousand museums and federal agencies submitted summaries to tribes, and over 700
have submitted inventories.

o Repatriations of human remains and cultural items, from both museum collections and new
excavations, occur regularly. Most of these repatriations result from mutual agreements
between tribes and museums and agencies.

o Consultations mandated by NAGPRA have led to the development of improved
understandings between tribal people, museum personnel, and scientists. Many cooperative
ventures not required under the law have been successfully pursued.
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SAA and AAPA Testimony to NAGPRA Oversight Hearing 2

In the interests of improving NAGPRA's implementation, we now turn to a brief discussion
of the four issues.

1. Coordination of NAGPRA Functions by the Departmental Consulting Archeologist

The Secretary of the Interior has delegated responsibility for NAGPRA coordination to the
Departmental Consulting Archeologist (DCA) who is manager of the NPS Archeology and
Ethnography Program. Some have suggested that this policy should be reconsidered in light of
what has been characterized as a conflict of interest by the DCA. In our opinion, any such move
is inadvisable as it would impede and delay rather than enhance and accelerate the
implementation of NAGPRA.

o Transfer of the NAGPRA coordination functions from the Archeology and Ethnography
Program would require development of a new, expensive, and redundant administrative unit.

© A move outside of the Department of the Interior would require an amendment to the law,
fostering new uncertainty and delay.

© The Archeology and Ethnography Program has nine years of experience in coordinating
NAGPRA and works extensively with archaeologists, Native Americans, and museums in the
context of satisfying its other legal responsibilities.

o No other administrative unit, either inside or outside the Department of the Interior, has the
expertise necessary to coordinate NAGPRA, and only the DCA is in a position to facilitate
the critical articulation of NAGPRA with closely related historic preservation law.’

o The most common and most serious complaints about the NAGPRA coordination function,
including those voiced by the Review Committee, tribes, and museums, are a direct
consequence of inadequate staffing and funding; they are not due to the location within NPS.?
Without additional funding, the DCA simply cannot satisfy all of the responsibilities assigned
by the Secretary in a timely way.> A move would not resolve the critical funding crisis.

o The argument that the DCA has an inherent conflict of interest is not as straightforward as it
might seem. Certainly, some Native American groups have argued that their interests have
not been adequately taken into account. However, I can assure you that within the scientific
community there is a widespread conviction that scientific interests are routinely ignored. In
these contexts, we must remember that NAGPRA was a legislative compromise intended to
balance the legitimate concerns of American Indians and Native Hawaiians with the interests

! The expertise that permits this articulation is becoming increasingly important because
of the urgency of repatriation issues associated with new excavations and inadvertent discoveries
covered by NAGPRA Section 3 and by other federal law.

2 In a November 13, 1998 letter to Secretary Babbitt, NAGPRA Review Committee chair
Tessie Naranjo conveyed the Committee's unanimous sense that the Program has not been given
‘adequate funds or staff to accomplish the tasks it has been assigned.

3 For example, NPS has completed processing inventories from only about a third of the
733 institutions that have submitted inventories. Of the 1032 NAGPRA sumrmaries received by
NPS by 30 November 1998, only 38 are in the database intended as a clearinghouse for
information and only 57 of 733 inventories are in the database.
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of the scientific community and the broader American public in our shared American
heritage. The DCA has consistently attempted to maintain the critical balance that NAGPRA
requires.

o Although there is considerable misunderstanding of this point, the Archeology and
Ethnography Program does not have a decision-making role in the determinations of cultural
affiliation, even within the National Park Service. These deterininations are made by the
museums and the federal entities that hold the collections, not by the DCA.*

o The Archeology and Ethnography Program serves a staff function to the Review Committee.
The Review Committee reports on its activities and in its advisory role not to the DCA but
directly to Congress and to the Secretary. The DCA has a duty to execute Review Committee
decisions, and provides the necessary staff and expertise to do so.

o Since its creation, the NAGPRA Review Committee has worked intensively with the
Archeology and Ethnography Program staff. The Review Committee has not recommended
that the NAGPRA functions be moved.*

o Allegations that the NAGPRA grant program is unfairly administered, favoring museums
over tribes, are unfounded. Documentation provided the Review Committee indicates that as
of November 30, 1998, tribes have received 57 percent of the grants and 61percent of the
money awarded.’

2. Federal Agency Compliance

SAA and AAPA join the NAGPRA Review Committee, NCAI tribes, and museums in
expressing our dismay over the lack of compliance of some federal agencies with the plain
requirements of NAGPRA. For example, despite the statutory requirements that agencies
complete their inventories in five years (by November 1995), a representative of a key federal
agency testified to the NAGPRA Review Committee that it would take decades to complete its
inventories. Further, the lack of timely completion of inventories by a number of agencies is not
the only compliance problem. Agency determinations of cultural affiliation are often made
without adequate consultations with tribes and without reasonable efforts to compile and weigh
either scientific or traditional sources of evidence.

As NAGPRA provides no enforcement provisions affecting agencies, we would ask Congress
to employ the means at its disposal to induce or to compel agency compliance. While some
appropriations are needed, punitive measures also may be required. In pursuing this objective,

* If the DCA had such authority, we would not expect the dramatic inconsistency that is
seen in the cultural affiliations of closely related materials that are held by different institutions.

% In the November 13, 1998 letter to Secretary Babbitt mentioned in a previous footnote,
PReview Committee chair Tessie Naranjo strongly praised the dedication and professionalism of
the NPS Archeology and Ethnography Program staff and noted its role in the successful
implementation of NAGPRA.

¢ Tribes received 116 grants for $6.5 million, while museums received 89 grants for $4.2
million. Further, most of the museum grants include funding to pay tribal expenses for
consultation.
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the Committee should ensure that agencies do not achieve compliance with NAGPRA at the
expense of other critical cultural resource programs.

3. Extensions for Museums to Complete NAGPRA Inventories of Human Remains and
Associated Funerary Objects

The Department of the Interior is evidently considering or has decided upon a blanket denial
of the six museum requests for extensions for the completion of inventories. SAA and AAPA
believe that denial of extensions to those museums that have very large collections and have
demonstrated a good-faith effort’ to comply with the law would be contrary to the objectives of
NAGPRA. Such a decision would damage productive cooperative arrangements that have
developed between tribes and these museums. It also seems unduly harsh in light of the federal
agency problems highlighted above.

‘When inventories are done with care and thorough consultation, museums are able to assign
cultural affiliation to remains that, with a less intensive effort, would be deemed “culturally
unidentifiable.” Given the latitude provided by the law, it seems inevitable that blanket denial of
extensions would lead to more remains being placed in the immensely troublesome “culturally
unidentifiable” category. In this eventuality, a much larger burden is placed on a tribe to
challenge the museum's finding and to show that a preponderance of the evidence supports its
cultural affiliation. Further, by cutting short ongoing consultations, such a denial would do a
disservice to both the tribes and the museums. However, we would suggest that it is appropriate
at this point for the Department to set a relatively high standard for what constitutes a good-faith
effort.

To this testimony we have attached a 6 April 1999 letter to Secretary Babbitt presenting, in a
more complete form, SAA's assessment of the need for inventory extensions and SAA's
argument of why a blanket denial is not a productive response to understandable Native
American frustrations.

4. Cultural Affiliation and the Issue of Joint Affiliation

Cultural affiliation is a cornerstone of NAGPRA because it provides the legitimacy for most

repatriation claims. A critical problem in NAGPRA implementation is the widespread
. expansion, by both agencies and museums, of the statutory definition of cultural affiliation

beyond legally defensible limits. Further, while the law requires evidence demonstrating cultural
affiliation, agencies and museums often offer little or no evidence or argument supporting their
determinations. The evidentiary problem has three components: (1) insufficient consultation with
tribes and consideration of traditional evidence they can offer; (2) inadequate attention collecting
readily available scientific evidence; and (3) a lack of thoughtful deliberation of this evidence to
arrive at a sound determination of cultural affiliation.

In a April 13, 1999 letter attached to this testimony, SAA asked Secretary Babbitt to
undertake a legal review of the issue of joint affiliation by broad collections of tribes. Our letter
discusses the linkage between the scope of “cultural affiliation” and the issues surrounding the
disposition of “culturally unidentifiable” human remains. Pending that review, we ask for a

7 This would include an active staff effort dedicated to the inventory completion, a strong
record of consultation with tribes, and submission of completed inventories to tribes and of
Notices of Inventory Completion to NPS.
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suspension of actions that involve determinations of joint affiliation with a diverse group of
modern tribes. Following that review, we ask that NPS provide more oversight and issue written
guidance on determinations of cultural affiliation and joint affiliation in order to foster better
compliance with the law. We also would encourage the Senate Committee to take whatever
steps it believes would be helpful to encourage better conformance with the law. We suggest that
procedural shortcuts and indefensible interpretations of the definitions have already led to
problems such as that of the “Kennewick Man,” and have the potential to lead to many more
problems in the future.

Conclusion
In conclusion, we offer five recommendations.

1. As you have heard in the past, the overwhelming obstacle to the effective implementation of
NAGPRA is the lack of funding for ongoing tribal, museum, and agency programs to deal
with repatriation issues.® These costs will continue indefinitely into the future. We ask that
the Committee attempt to address this very serious problem.

2. The Committee should discourage the transfer of NAGPRA coordination functions from the
NPS Archeology and Ethnography Program. Instead, the Committee should use its influence
to increase staffing and funding for this Program's NAGPRA functions.

3. We ask that the Committee apply the means at its disposal to bring federal agencies into
compliance with NAGPRA.

4. The Committee should encourage the Department of the Interior to consider requests for
inventory extensions based on a case-by-case evaluation of whether the museum has made a
good-faith effort to comply.

5. Finally, as it considers the broader aspects of NAGPRA implementation, we ask that the
Committee devote considerable attention to improving both agency and museum adherence
to the letter and the spirit of NAGPRA, particularly with respect to determinations of cultural
affiliation.

SAA and AAPA thank you for your consideration of our comments on the implementation of
NAGPRA.

* A particular problem is the complete lack of federal support for tribal implementation
of Section 3 (new excavations and inadvertent discoveries) repatriation issues.



159

SOCIETY FOR AMERICAN ARCHAEOLOGY

April 6, 1999

Honorable Bruce Babbitt
Secretary of the Interior

U.S. Department of the Interior
1849 C Street NW
‘Washington, DC 20240

Re:  Museum Requests for Extensions for NAGPRA Inventories
Dear Secretary Babbitt:

On behalf of the Society for American Archaeology (SAA), I am writing to urge the Department to
grant extensions for the completion of inventories required under the Native American Graves Protection
and Repatriation Act (NAGPRA) to those museums that have demonstrated a good-faith effort to comply
with the law.

The Society for American Archaeology (SAA) is the leading organization of professional
archaeologists in the United States. Starting in 1989, SAA led the scientific community in working with
congressional staff on the language of NAGPRA and helped form a coalition of scientific organizations and
Native American groups that strongly supported its enactment. Since that time, SAA has closely monitored
its implementation and has consistently provided comment to the Department of the Interior and to the
NAGPRA Review Committee. We urge our members always to work toward the effective and timely
implementation of the letter and the spirit of the Act.

Through the inventory process, museums, in consultation with tribes, assess the cultural affiliation
of human remains and associated funerary objects with modern tribes. When a culturally affiliated tribe is
identified, repatriation can occur upon request of that tribe. While Congress felt that the completion of
these inventories was an issue of considerable urgency, it also felt strongly that these inventories must be
done carefully with full consultation of the tribes in order that the appropriate tribe be identified. For
museums with extensive collections that have taken their responsibilities under the Act seriously, this has
represented an enormous undertaking (requiring the expenditure of large amounts of staff time and money).
In providing for extensions, Congress recognized that, even with a concerted effort, it might not be
possible for all of the inventories to be done within the statutory deadline.

We recognize that some tribes have expressed frustration with the delay. However, to arbitrarily
deny extensions to museums that have been working hard toward the completion of their inventories would
be counterproductive to the intent of NAGPRA as well as to any goal of repatriation. When inventories are
done carefully and with thorough consultation, museums find it is possible to assign cultural affiliation to
remains that, with a less intensive effort, would be deemed “culmrally unidentifiable.” If no culturally
affiliated tribe is identified during the inventory process, repatriation on request cannot occur. Instead, a
very much larger burden is placed on a tribe to challenge the museum's finding and to show that a
preponderance of the evidence supports its affiliation. Given the latitude provided by the law, it seems
inevitable that blanket denial of extensions would lead to more remains being placed in the problematic
“culturally unidentifiable” category. Further, by cutting short ongoing and productive consultations, such a
denial would do a disservice to both the tribes and the museumns.

900 Second Street NE #12 + Washington DC 20002-3557 USA » Telephone +1 202/789-8200 « Fax +1 202/789-0284
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In making your decision, we suggest that you consider three additional points.

o At its last meeting in Santa Fe, the NAGPRA Review Committee, twice discussed the issue of
extensions. The committee seriously entertained a recommendation that extensions be denied only
in cases where a museum's good faith could reasonably be questioned. After some discussion, the
committee failed to endorse a recommendation by a coalition of tribes that all extensions be
denied. The sense of the committee seemed to be that if a good-faith effort was demonstrated,
extensions should be granted.

° Both testimony to the NAGPRA Review Committee and formal findings of the committee have
made it abundantly clear that, by far, the largest inventory compliance problems lie with a number
of federal agencies (including units within the Department of the Interior). Concerns with
compliance are most productively directed at these agencies rather than at museums that are
making a good-faith effort to comply with NAGPRA.

° Despite a statutory requirement that the Department issue regulations for NAGPRA within one
year, regulations were issued more than five years after enactment—indecd, after the statutory
deadline for inventories had passed. Thus, the museums’ already-difficult task of completing the
inventories was further complicated by their uncertainty concerning the inventory requirements
that would appear in the Department's regulations.

SAA strongly supports the implementation of the letter and the spirit of NAGPRA and believes

that at this point, it is appropriate for the Department to set a relatively high standard for what constitutes a

good-faith effort. However, we believe that where museums have been working very hard to complete the

inventories in a conscientious manner, to categorically deny requests for extensions would be contrary to
the objectives of NAGPRA and damaging to productive cooperative arrangements between tribes and
these museums.

Thank you for your consideration of our thoughts on this issue. Please contact me if we can
provide any further information.

Sincerely,

Keith W. Kintigh
President

cc: Mr. Donald Barry, Assistant Secretary, Fish and Wildlife and Parks
Mr. Robert Stanton, Director, National Park Service
Dr. Francis P. McManamon, Departmental Consulting Archaeologist
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April 13, 1999

Honorable Bruce Babbitt
Secretary of the Interior

U.S. Department of the Interior
1849 C Street NW
Washington, DC 20240

Re: Request for Legal Review of Critical Issues in the Implementation of NAGPRA

Dear Secretary Babbitt:

On behalf of the Society for American Archaeology, I am writing to request that you initiate a legal
review of three problematic issues whose clarification is critical to the proper implementation of the Native
American Graves Protection and Repatriation Act (NAGPRA). These issues are: cultural affiliation by
multiple tribes, culturally unidentifiable human remains, and scientific study.

The Society for American Archaeology (SAA), the largest organization of professional
archaeologists in the United States, has, for more than a decade, led the scientific community in national
discussions about the repatriation of Native American human remains and objects of importance to
contemporary Native American tribes. In 1990, SAA was the primary scientific organization involved in
the negotiations with Native American organizations, museums, and Congress that resulted in the landmark
consensus represented by NAGPRA. Although each party to these discussions had to compromise to reach
a consensus, there was a general sense that Congress intended that NAGPRA would reasonably balance
Native American interests in the past with those of the scientific community and the broader public.

With the intent of maintaining the balance struck by NAGPRA, SAA has consistently provided
comment to the Department and to the Review Committee regarding the development of regulations and the
implementation of NAGPRA. We continue to support NAGPRA and have, from the beginning, strongly
urged our members to work towards its effective and timely implementation.

Since NAGPRA''s passage, we have been alarmed to see an increasing divergence between the
actual practice of NAGPRA implementation by federal agencies and museums and what we believe to be
plainly required by the letter and spirit of the Act. Recent events indicate that unless this trajectory is
reversed, the Act will be thoroughly undermined and the consensus compromise destroyed.

We ask that you conduct an internal legal review of a limited number of central issues.
Implementation of the findings of such a review by the Departmental Consulting Archaeologist (in his
delegated oversight role over NAGPRA) would do much to restore a balance among Native American,
scientific, and public interests in the past.

SAA’s concerns about NAGPRA focus on three issues: cultural affiliation, culturally unidentifiable
human remains, and scientific study. It is these issues that we request be reviewed. Our principal concerns
follow below.

1. Cultural Affiliation. Because “cultural affiliation™ must be demonstrated in order for
repatriation of museumn and agency collections to occur and before many newly excavated or inadvertently
discovered remains and funerary objects can be returned to claimants, the concept of cultural affiliation is a
cornerstone of NAGPRA. Under the Act, a finding of cultural affiliation requires that a preponderance of
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recognized tribe and an identifiable earlier group. The most important problem that has arisen in
NAGPRA implementation is the widespread extension, by both agencies and museums, of the statutory
definition of cultural affiliation beyond any legally defensible limits.

Over-broad cultural affiliations are most often effected using a concept of “joint affiliation,” in
which an identifiable earlier group is said to be culturally affiliated with many federally recognized tribes.
Although NAGPRA does not explicitly recognize joint affiliations, we believe this is a sensible and legally
defensible concept in limited circumstances, most clearly in cases where a single, well-defined group has
been divided, usually as a result of government action, into more than one administratively distinct
recognized tribe. The Apache tribes in Arizona are an excellent example.

However, joint affiliation is now being used in ways that clearly extend beyond the statutory
definition of cultural affiliation. Using this strategy, joint affiliation is asserted between a prehistoric
cultural group that may be thousands of years old with a broad collective of tribes that may be very
different or even traditional enemies. This argument has been used to broaden the concept of cultural
affiliation to the point that all remains become “culturally affiliated,” which is clearly inconsistent with the
definition employed by the stamte. We recognize that in such cases the tribes involved in the consortium
may agree that proposed repatriation is appropriate. Under NAGPRA, such agreement is not enough.
Cultural affiliation provides the legitimacy to repatriation claims. While the law requires evidence
demonstrating cultural affiliation, agencies and museums often offer little or no evidence supporting such
claims. Frequently in these cases, substantial scientific evidence clearly indicates a lack of a traceable
“relationship of shared group identity.” Under the law, where this scientific evidence constitutes a
preponderance of the evidence, this evidence must prevail.

In this context, it must be remembered that a key feature of NAGPRA is the repatriation of
remains and objects culturally affiliated with modern tribes. Despite the wishes of some tribal, agency,
and museum personnel, the Act simply cannot be read to authorize or mandate the repatriation of all
human remains and objects.

To address our concerns, we respectfully request that: (1) the Department undertake a legal review
of NAGPRA's definition of cultural affiliation in order to refine the legally acceptable limits of joint
affiliation; (2) NPS issue written guidance reflecting counsel’s advice regarding the appropriate application
of joint affiliation; and (3) that until such guidance is issued, NPS suspend further Federal Register
publication of NAGPRA Notices of Inventory Completion that utilize joint affiliation (particularly those
that involve large consortia of tribes).

2. Culturally Unidentifiable Human Remains. The illegal broadening of the concept of cultural
affiliation bears directly on treatment of so-called culturally unidentifiable human remains-- those that
cannot be culturally affiliated with any tribe. NAGPRA's discussion of these remains is brief and consists
exclusively of assigning the NAGPRA Review Committee the task of “compiling an inventory of
culturally unidentifiable human remains that are in the possession or control of each federal agency and
museum and recommending specific actions for developing a process for disposition of such remains.”
‘When NAGPRA was drafted, Congress intentionally held the unidentified remains in abeyance because
they represented a particularly problematic issue on which a consensus regarding appropriate disposition
had not been achieved. Congress hoped that experience in the process of repatriation of affiliated remains
would result in a more informed approach for dealing with unaffiliated remains that, subsequently, could
be embodied in law.

Despite our belief that culturally unidentifiable remains were excepted from repatriation under
NAGPRA, based on the statute’s only relevant language quoted above and the legislative history, the
NAGPRA regulations state: “Section 10.11 of these regulations will set forth procedures for disposition of
culturally unidentifiable human remains of Native American origin.” They also state “Museums or federal
agencies must retain possession of such human remains pending promulgation of Sec. 10.11 unless legally
required to do otherwise, or reccommended to do otherwise by the Secretary.”
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As a result of this language, federal agencies and museums are requesting, with dramatically
increasing frequency, your permission to repatriate culturally unidentifiable human remains to tribal
consortia. While tribes may believe that repatriation is the appropriate disposition, these requests are
generally made in the absence of any apparent effort to consult with other affected constituencies--in
particular, the archaeological and broader scientific community. We believe that routine, case-by-case
approval of requests for repatriation of culturally unidentifiable human remains to tribal consortia under
this logic undermines the Review Committee’s efforts to develop the recommendations required by the
statute and circumvents both the consensus on which NAGPRA was based and the plain Janguage of the
law. When legislation addressing such a difficult and emotional issue results from a consensus
compromise, the resulting law is fragile and the compromise must be carefully maintained for it to be
successful.

Thus, we would ask that your legal review include consideration of whether NAGPRA provides
authority to effect repatriation of culturally unidentifiable human remains or whether Congress intended
that further legislation was required. Pending the results of this review, we ask that you withhold approval
of all such requests.

3. Scientific Study. The final issue that concerns SAA is scientific study. In practice, it is not
uncommon that newly excavated, especially inadvertently discovered, remains are repatriated in the
absence of basic documentation to assess issues of cultural affiliation. While the law does not explicitly
address scientific study, NPS acknowledged, in testimony before the House Committee on Resources on
the Hastings amendment (HR 2893), that scientific study is not prohibited under NAGPRA and that such
scientific documentation and analysis are implicitly required under current law, such as the Archaeological
Resource Protection Act. NPS stated that written guidance on this issue would be forthcoming, but thus
far it has failed to appear. We ask that NPS move expeditiously to issue this urgently needed guidance.

In sum, SAA believes that through substantial good-faith efforts, the scientific and Native
American communities achieved, in NAGPRA, a legislative compromise on the issue of repatriation. This
carefully crafted compromise has been undermined by some federal agencies and museums, which are
stretch’ng the law beyond recognition. We believe that the legal review requested above is urgently
needed and is warranted by the circumstances. Following that review, we would urge that NPS provide
more oversight and issue written guidance to foster full compliance with the law. Pending the outcome of
this legal review, we ask that you place a moratorium on all repatriations to tribal consortia when those
affiliations are not based on clear demonstrations of affiliation.

Thank you for your consideration of our request.

Sincerely,

RS

Keith W. Kintigh
President

cc: Mr. Donald Barry, Assistant Secretary, Fish and Wildlife and Parks
Mr. Robert Stanton, Director, National Park Service
Dr. Francis P. McManamon, Departmental Consulting Archeologist
NAGPRA Review Committee Members
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SOCIETY FOR AMERICAN ARCHAEOLOGY
OFFICE OF THE PRESIDENT
Jume 3, 1999
The Honorable Daniel K. Inouye
Vice Chairman
US Senate Committee on Indian Affairs
838 Hart Senate Office Building
Washingtor DC 20510

Re:  Additional Question Regarding the Scope of the Term “Cultural Affiliation”

Dear Senator [nouye:

In your letter of May 17, you ask that I review an additional question following from the
April 20 NAGPRA oversight hearing. I am pleased to have this opportunity to respond.

ISSUE: SCOPE OF CULTURAL. AFFILIATION

Your testimony asserts that agencies and museums complying with NAGPRA have expanded
the statutory definition of cultural affiliation.

Question: What harm do you see in a broad interpretarion of "cultural affiliation"?

Answer: The concemn that SAA expressed was with interpretations of “cultural interpretation” that
are clearly inconsistent with the letter and spirit of the Act. 'We believe that the definition of cultural
affiliation lies at the very crux of the balance struck by NAGPRA between Native American and
Native Hawatian interests in the past and the interests of science and the broader public in our shared
American heritage. We belicve that cultural affiliation, in the sense defined in the statute, is
precisely what gives repatriation claims their legitimacy. The definition provided by the Act
attempts to specify the nature and strength of the relationship that must obtain between the human
remains or cultural iterns and a modern tribe or Native Hawaiian orgenization in order for traditional
claims to outweigh scientific oncs. To the extent that the definition is disregarded and “cultural
affiliation™ is assigned to relationships that cannot possibly mect the statutory standard, then the
balance provided by the Act is lost and we believe that the interests of scicnce and the public suffer.

I would like to be clear that T am not asserting a priority of cither scientific claims or
scientific evidence over traditional cleims and traditional evidence; I am asking only that both
traditional and scientific interests be balanced within the framework provided by NAGPRA. To
" support a finding of cultural affiliation, NAGPRA requires that there be a relationship of shared

Ecith W. Kintigh ¢ President
Dopartment of Anthropology © Box 872402 © Arizona State University © Tempe AZ 85287-2402
602/965-6213 © Direct: 603/965-6909 o fax: 602/968-7671 o E-mail: Kintigh@ASU Edu

SAA Exrcutive Office
900 Secand Street NE #12 o Washington DC 20002-3657 USA © +1 202/789-8200 ¢ Fax +1 202/789-0284
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group identity that can be reasonably traced between a modern tribe or Native Hawaiian organization
and an identifiable earlier group. We understand this to mean that there must be an earlier group that
had a self-conscious identity something akin to that of 2 modem tribe and that this identity, in some
reasonable sense, persists into the present. This straightforward reading of the definition clearly
admits a quite substantial range of relationships, and reasonsbly specifies those cases that we believe
Congress intended to remedy.

By the same token, that definition exclndes some relationships as too weak to qualify as
“cultural affiliation.” The cxpansions of the definition to which we object appear to equate a very
general, but unspecified, sense of “cultural relationship™ with the statutory definition of “cultural
affiliation.” In an extreme case, we cven have a museum inventory assigning “cultural affiliation” to
remains for which it is unable to assign a cultural, temporal, or even racial designation. We believe
that if the Congress had intended “cultural affiliation” to mean “any cultural relationship” it would
have said so, and that the statutory definition of cultural affiliation is absolutely crucial to preserving
the balance that has allowed the scientific community to support the bill and to continue to work
towards the effective implementation of the act.

In roany cases, there are clearly identifiable earJier groups, but the agency or museum fails to
develop the evidence that would link this carlier group with a modem tribe, instead taking the
shorteut of assigning “cultura) affiliation™ with a large and diverse collective of tribes. In other
cases, the museurn or agency may see a reasonably strong relationship with one tribe and assign
cultural affiliation without adequately considering whether there are another tribes that might have
stronger clairns under the law, In these cascs, and others in which the agencics and muscums fail to
do an adequate job of assessing the evidence, it is the interests of the rightful claimants that are
ignored, as well as those of science and the public.

Thus overly broad interpretations of cultural affiliation fail to protect the strong interests of
tribes in making sure that human remains and cultural objects rights are returned to the proper group.
It was certainly my sense that when NAGPRA was debated Congress was quite concerned that the
process insure that where there is repatriation, that it be to the right group. When there is inadequate
attention to the evidence required by the definition, the legitimate rights to repatriation of individuval
(and particularly, smaller) tribes are easily subjugated to political and economic expedience. Itis
just this problem that led to the dispute heard at the last Review Committee meeting between the
Hopi Tribe and Chaco Canyon National Historic Park. The Hopi Tribe presented a strong case that
its interests were seriously oompmmxsed by Chaco Canyon National Historic Park’s failure to
compile end assess both the scientific ad traditional evidence relating to cultural affiliation as
required by the statute.

In order for cultural affiliation to be implemented as envisioned in the statute, a process for
the disposition of culturally unidentified human remains must be in placc. As you know, developing
recommendations for the dispositon of culturally unidentified burnan remains is an issue to which
the Review Committec has already devoted much attention and which is now its highest priority.
Much of the stretching of the definition of cultural affiliation appears to be an attempt to effect
repatriation where no legal process is now available. However, repatriation is an important and
irreversible dgcmon Just as Congress did not rush to judgment on how to solve that difficult
problem, ag an ms should wait for the cstablishment of legal process to deal with human
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remains for which the strength of relationship does not meet the statutory standard of cultural
affiliation.

Finally we should note that it is often the case that the scientific and public interests go
essentially unrepresented in NAGPRA's repatriation process. Unfortunately, it frequently appears to
be the casc that the goals of expedicnce and cost avoidance take the pniority over thorough
consultation with the tribes and over reasoned assessments of the available scientific, historical, and
traditional evidence. NAGPRA inventories published in the Federal register are not in any way
reviewed with respect to the adequacy of the evidence collected or the reasonableness of the
affiliations decided While NAGPRA provides tribes with an administrative ability to contest
determinations of affiliation, the only recourse of the scicntific community is to the legal system.

SAA would be the first to agree that lawful application of the definition of cultural affiliation
is a challenging task, becausc of the need to assess fairly the different forms of evidence and to
reasonably interpret the definition's concepts of “shared group identity,” “identifiable carlier group,”
and “reasonably traceable.” We aiso believe that it is a vitally important job that must be carefully
addressed by the agencies and museums charged with making the determinations. Because we
believe that the problem lies not so much in the definition, but in plainly unreasonable applications
of it, we have asked the Secretary of the Interior to issue guidance on this topic (we incjuded a copy
of our Jetter to the Secretary with our original testimony) and would welcome any assistance the
Committee can provide in promoting compliance with the law in making determinations of cultural

Sincerely,

SRS

Keith W. Kintigh
President
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Mr. Chairman and members of the Committee: I am W. Donald Duckworth,
Ph.D., President and CEO of the Bishop Museum in Honolulu, Hawai’i, presenting
testimony on behalf of my institution and on behalf of the American Association of
Museums, for which I serve on the Board of Directors.

In 1990, the Native American Graves Protection and Repatriation Act,
"NAGPRA," became law (P.L. 101-601). NAGPRA is remedial legislation enacted
by Congress to ensure that Native American remains, funerary and other objects retained
by the federal government and by the museum community are returned in accordance
with the law to appropriate tribes and Native American organizations for reburial or other
proper care.

The Bishop Museum is committed to fulfilling both the letter and spirit of
NAGPRA. I would like to take this opportunity to comment on the Bishop Museum's
experiences over the last nine years as it has worked to fulfill both the letter and spirit of
NAGPRA, and then to comment on the national situation for museums with respect to
NAGPRA.

Bernice Pauahi Bishop Museum was founded in 1889 by Charles Reed Bishop, a
businessman from Glens Falls, New York, as a memorial to his wife, Princess Bernice
Pauahi Bishop, the last of the Kamehameha line of ruling chiefs. Since its inception 110
years ago, the Museum has been dedicated to the preservation, perpetuation and
interpretation of the natural and cultural history of Hawai'i and the Pacific. The
Museum's role in the Hawaiian community has always been a very special one. The
Museum preserves and cares for 1,470,000 collection items that represent the rich and
wonderful legacy of Native Hawaiian culture and that tell the story of those who care
for the land and each other, respect the spiritual forces of nature, and create things of
great beauty and skill. Caring for these collections is a great responsibility guided by
professional standards, legal requirements and cultural sensitivity. We carry out this
responsibility with Native Hawaiians for their benefit and the benefit of all the people of
Hawai'i, past, present and future.

In 1990 Bishop Museum presented testimony to this distinguished committee
in favor of the passage of NAGPRA. At that time we estimated that Bishop Museum
retained 2,590 Hawaiian remains and funerary objects. We also pointed out that
repatriation and consultation with Native Hawaiian organizations were not new to us. We
had repatriated Native Hawaiian human remains prior to the passage of NAGPRA and
were in the process of repatriating human remains at the time NAGPRA was enacted. We
noted that the Bishop Museum was dedicated to serving the Native Hawaiian community
and actively sought ways to improve its relationship with this community. We saw
NAGPRA as one such way to ensure greater and more meaningful involvement of the
Native Hawaiian community in the Museum's firture.
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Since the passage of NAGPRA in 1990, Bishop Museum has repatriated 4,252
Native Hawaiian human remains and funerary objects. This number, the result of
NAGPRA mandated inventories, and nearly double what we were able to estimate in
1990, represents all the Native Hawaiian human remains and funerary objects that were
retained by Bishop Museum in its collections. These inventories were carried out in
consultation with Native Hawaiian organizations and verified by Native Hawaiian
claimants as part of the repatriation process. We are pleased to report that we have
completed the repatriation under the law of all Native Hawaiian human remains and
funerary objects.

In 1990, we estimated the cost of repatriation to be $388,500. The actual
costs are expected to reach $1,000,000, most of which will have been for personnel costs,
including consultation. About 64 per cent of the cost was provided by Museum operating
funds. The remainder was funded by a contract from the U.S. Navy, a contract from the
Office of Hawaiian Affairs (discontinued after nine months' work following consultation
with Native Hawaiian organizations), and a grant from the National Park Service (NPS).

A substantial part of the costs were due to an inventory conducted under a
U.S. Navy contract, which required background historical research, summaries of
existing research conducted on the human remains, and a detailed inventory of a large
number of human remains by a physical anthropologist. The contract was begun a few
months after the enactment of NAGPRA and completed a few months after the National
Park Service published the preliminary proposed guidelines. Consultation with Native
Hawaiian organizations was minimal.

Shortly after the completion of the inventory and report, the Museum and the
Navy were sued by Hui Malama I Na Kupuna o Hawai'i Nei (Hui Malama), a Native
Hawaiian organization named in NAGPRA. Hui Malama contended that new research
was conducted on the remains as part of the inventory and that the resulting report
contained material that was offensive to both the ancestors that were represented by the
remains and their present day descendents. Bishop Museum was subsequently released
with prejudice from the suit. Ultimately the court decided in favor of the Navy. As a
result of this inventory and report, the Museum lost funding for an inventory of Hawaiian
remains from the island of O ahu, the second largest collection in the Museum. The costs
of the lawsuit were substantial to the Museum and Hui Malama, both in terms of funds
and emotional health. The lesson learned was that consultation was at the core of
NAGPRA and that there never could be enough of it.

Before and after the U.S. Navy contracted inventory, the process for every
inventory, including consultation and repatriation, was carried out without incident and to
the satisfaction of all involved. The number of consultations increased in time to include
more members of Hawaiian organizations, elders and families. The relationship of the
Bishop Museum to these organizations did in fact improve as we had hoped. In some
cases, claimants grew to understand and appreciate the role of the Museum as a
caretaker-and loaned back the repatriated objects for safekeeping, or withdrew their
claims. The sense of responsibility for all Hawaiian collections items in the Museum
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grew among these consultant groups. As a result of these consultations, the Museum
created a special, secure area with restricted access that serves as both a storage and
ceremonial area for what Native Hawaiians consider are sacred objects, including objects
of cultural patrimony.

In 1998, Bishop Museum was awarded a National Park Service (NPS) grant after
two previous proposals were rejected. The grant was for the Museum to work with a
Native Hawaiian organization to prepare inventories of unassociated funerary objects.
The Museum asked Hui Malama to participate in the project and Hui Malama agreed. We
chose to work with Hui Malama because of their widely recognized expertise in the
implementation of NAGPRA, their understanding of the proper treatment and disposition
of Native Hawaiian human remains and funerary objects, and the need for the Museum to
seek resolution to long term problems in our relationship with Hui Malama and other
Hawaiian organizations. Two uniquely qualified individuals were hired by the Museum
to prepare inventories of unassociated funerary objects, and carry out consultations and
repatriation. The Bishop Museum is grateful to NPS for giving us this opportunity, for we
have all come to better understand what it takes to properly care for cultural heritage,
what the spiritual basis for repatriation is, and how to treat the remains and sacred objects
with respect.

We would like to emphasize that consultations between Native Hawaiian
organizations and the Museum have brought about a deep sense of mutual respect, trust,
and willingness to resolve issues related to NAGPRA and those that are outside of
NAGPRA. This relationship took a long time and much hard work on the part of all
involved to establish. It is very important that the agreements reached by Native peoples
and museumns be honored and supported in the spirit of NAGPRA and that the letter of
the law be fulfilled with this spirit.

1 would also like to comment on NAGPRA from the national perspective.
American Association of Museums (AAM) represents the broad range of museums, from
aquaria, art and history museums to natural history museums and zoos, with more than
16,000 members, of which about 11,000 are museum paid staff or volunteers and about
3,000 are museums. A 1994 AAM repatriation survey of 500 of its member institutions
included all of its natural history museums and a selected sample of its art and history
museums. The survey response rate was 43.6%. Of those responding, 76% of the natural
history museums, 43% of the history museums and 23% of the art museums had Native
American objects. Those respondents--a little more than 200--alone had almost 3.5
million objects which fell into NAGPRA categories, and that did not include 15
responding natural history museums, including 3 large institutions, which could not, at
that time, give an accurate estimate of their NAGPRA -related holdings.

In contrast, in October 1990, at the time of the passage of NAGPRA, the
Congressional Budget Office had estimated NAGPRA implementation costs to museums
of only $40 million and to tribes and Native Hawaiian organizations of $5-10 million
over 5 years, assuming that museums and federal agencies held between 100,000 and
200,000 Native American remains and that the cost to inventory and review each remain
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would be $50-150. Those estimates now appear to be very low in light of our experience
since that time. As a result, viable tribal and museum requests for the NPS grants
authorized under NAGPRA continue to exceed available funds by a large margin. In
addition, museums cannot repatriate to the tribes until appropriate notices go into the
Federal Register, and there is currently a backlog of about 150 such notices at the NPS,
about a year’s work, due to lack of staff to process them. While I know that it is not in
the purview of this Committee to set the annual appropriations levels for the repatriation
grant program and for staffing to administer the law, I believe that you would want to be
aware of these constraints.

Let me add that Native peoples and museums generally, not just the Bishop, have
discovered that the exchange of data required under NAGPRA is yielding new
information that helps us all. In the process of identifying sensitive cultural items,
museums have learned much more about their entire collections. Delegations of elders
and religious leaders have supplied valuable new insights about many objects in the
repositories they have visited, and in turn they are discovering items of immense interest
to their own tribes, the existence of which had been unknown in recent generations. Few
items in these categories are being sought for repatriation; it is simply that access to the
collections has led to much better mutual understanding and exchange of knowledge.
While the repatriation process will eventually end as the transfer of materials is
completed, the long-term relationships created between museums and tribes, and the
more accurate and respectful exhibits and education programs that are the fruit of those
relationships, will continue.

In brief, then, while the situation with respect to repatriation differs very broadly
across the museum community, the data we have indicates that the experience of the
Bishop with many more repatriable items than it could initially estimate; with much
higher costs to follow the procedures of NAGPRA, most of which it has had to bear
itself; and with the importance of, and the value of, collaboration with Native Americans
and Native Hawaiians, is in important respects representative of the experience of
museums nationally with the repatriation process.

Before closing, I would like to comment briefly on concerns that have been raised
about the appropriateness of continuing to administer NAGPRA at the Archaeology and
Ethnology Program at the National Park Service. I can speak only to the experience we
have had with the NPS at the Bishop, and what I know of the experience of other
museums. That experience has been mostly favorable. Museums have a general sense
that the NPS has striven to be even-handed with all parties to the law. Some elements of
the regulations are still not completed, and some of the publication of notices necessary
to the repatriation process have been delayed, but we understand that that is due to lack of
funds for staff. Museums have generally appreciated the NPS staff's expertise on the law
and regulations and their breadth of information. We have seen them as partners with all
the parties to the law in making the repatriation process work, and we appreciate their
grant program, from which the Bishop and many other museums and Native peoples have
benefited.
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Thus, if the Committee were to consider moving the administration of the law,
museums would want to be sure that such a step did not proceed without some reasonable
assurance that there would be at least equal understanding in a new administrator of the
complexities of the law and regulations, and of the spirit of cooperation and balance of
interests that informs the law and regulations.

Thank you for the opportunity to testify on this issue. I would be happy to respond
to any questions you might have.
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L. INTRODUCTION

Mr. Chairman and members of the Committee. The Association on
American Indian Affairs, Inc. (AAIA) is a 77 year old national non-
profit citizens' organization headquartered in South Dakota and
dedicated to the preservation and enhancement of the rights and
culture of American Indians and Alaska Natives. The policies of
the Association are formulated by a Board of Directors, all of whom
are Native Americans. AAIA was actively involved in the
negotiations which resulted in the enactment of the Native American
Graves Protection and Repatriation Act (NAGPRA) and is fully
cognizant of the reasons for various provisions in NAGPRA and how
they were developed. It has continued to be actively involved in
promoting the proper implementation of the Act, including assisting
with specific repatriations of human remains and cultural items.

NAGPRA was bipartisan legislation unanimously passed by the
congress and supported and actively promoted by both Republican and
Democratic legislators, including then-Reps. Udall, Campbell,
Young, Rhodes and Richardson and Senators McCain, Inouye and
Domenici. Senator Inouye cogently summarized the testimonial
background and intent of NAGPRA in his floor statement at the time
of Senate passage as follows:

When the Army Surgeon General ordered the collection of Indian
osteological remains during the second half of the 19th
Century, his demands were enthusiastically met not only by
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Army medical personnel, but by collectors who made money from
selling Indian skulls to the Army Medical Museum. The desires
of Indians to bury their dead were ignored. In fact,
correspondence from individuals engaged in robbing graves
often speaks to the dangers these collectors faced when
Indians caught them digging up burial grounds...In light of
the important role that death and burial rites play in native
American cultures, it is all the more offensive that the civil
rights of America's first citizens have been so flagrantly
violated for the past century. Even today, when supposedly
great strides have been made to recognize the rights of
Indians to recover the skeletal remains of their ancestors and
to repossess items of sacred value or cultural patrimony, the
wishes of native Americans are often ignored by the scientific
community...[T]he bill before us is not about the validity of
museums or the value of scientific inquiry. Rather, it is
about human rights...

[136 Cong. Rec. S17174 (daily ed.
Oct. 26, 1990)]

As Senator McCain restated it, NAGPRA was intended to "establish a
process that provides the dignity and respect that our Nation's
first citizens deserve." 136 Cong. Rec. S17173 (daily ed. Oct. 26,
1990).

The evidence is that NAGPRA has had a significant and positive
impact. It has allowed Indian tribes and Native Hawaiian
organizations to commence the process of repatriating their
ancestors and sacred cultural items. It has led to new cooperative
relationships between museums, scientists and Native Amwericans
based upon respect.

Thus, AAIA urges you to use caution in considering whether
NAGPRA should be amended. Certainly the law has its flaws and in
this testimony we will provide a number of recommendations as to
how NAGPRA might be improved. However, given the proposal to limit
the application of NAGPRA advanced by Rep. Hastings in the last
Congress, it is important that the Committee proceed in a manner
which will ensure that such harmful provisions are not included in
any bill that might be considered.

1I. PROBLEMS WITH NAGPRA
A. Use of NAGPRA to delay, interfere with or prevent
—

NAGPRA specifically provides that “[n]othing in the Act shall
be construed to limit the authority of any Federal agency or museum
to return or repatriate Native American cultural items to Indian
tribes, Native Hawaiian organizations, or individuals" 25 U.S.cC.
3009(1) (A). This was placed in NAGPRA to make clear that NAGPRA

2
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was meant to facilitate repatriation of cultural items in addition
1o vhatever repatriations would otherwise take place. It was never
the intent of Congress that NAGPRA would in any way be used to
limit, frustrate or delay repatriation.

Yet certain regulations have been drafted and policies
developed in a manner designed to make repatriation more difficult,
particularly in the case of so-called “culturally unidentifiable
human remains® and embedded cultural items, as well as issues
pertaining to scientific analysis. Moreover, certain proposals by
the Society of American Archaeologists would exacerbate these
problems.

1. "culturally ynidentifiable” remains

NAGPRA provides that the NAGPRA Review Committee will compile
an inventory of culturally unidentifiable remains and recommend
"specific actions for developing a process for such remains." 25
U.S.C. 3006(c)(5). Nowhere in the Act, however, is repatriation of
such items prohibited or even discouraged pending the Review
Committee's recommendations, Indeed, as noted, the savings clause
quoted above makes clear that the Act is not to be interpreted as
limiting authority to repatriate.

Nonetheless, in its regulations, the Department of Interior
has included a requirement that "[m]Juseums or Federal agencies must
retain possession of (culturally unidentifiable] human remains
pending promulgation of {requlations] unless legally required to do
otherwise, or recommended to do otherwise by the Secretary.
Recommendations regarding the disposition of culturally
unidentifiable human remains may be requested..." 43 C.F.R.
10.9(e) (6). As a result of this regulation, agencies and museums
who have reached agreements with tribes or tribal consortia on
repatriation of culturally unidentifiable remains have been
required to submit these agreements to the NAGPRA Review Committee
and Department of the Interior for review and significant and
onerous procedural requirements have been imposed before
repatriation could go forward in some cases. Although repatriation
of culturally unidentified human remains has taken place,
substantial delays have occurred.

Amazingly, the SAA recommends that the Secretary of Interior
go even further and withhold future approval of such requests.
They are highly critical of recent approvals by the Review
Committee of requests by federal ag ies and to repatriate
culturally unidentifiable human remains to tribal consortia. In
short, they want to interpret NAGPRA as prohibiting repatriation of
any remains absent a strict legal showing of cultural affiliation.
This turns NAGPRA into a statute that is a barrier to repatriation
agreements between tribes and agencies regarding specific remains.
It is a proposal that must be rejected.
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Most tribes believe that culturally unidentified remains
should be reburied in order to allow the spirits of their ancestors
to rest in peace. To allow NAGPRA to serve as a barrier to
repatriations 1ls a distortion of the Act.

Congress should consider explicitly amending NAGPRA to make
clear that voluntary repatriations can take place outside of NAGPRA
by adding a sentence to the Savings Clause stating that
"Notwithstanding any law to the contrary, a museum or federal
agency may voluntarily repatrjate any item in its possession of
Native American origin to an Indian tribe, Native Hawaiian
organization or Native American individual without violating this
Act, unless the museum or federal agency has reason to know that
the item is culturally affiliated with another Indian tribe or
Native Hawaiian organization or that a lineal descendant may have
a valid claim to the item.”

More generally, Congress should consider mandating that
"ultimately, decisions about what happens to the remains of Native
American individuals from anywhere in the United States and
associated funerary objects should rest in the hands of Native
Americans.® This was the recommendation of the NAGPRA Review
Committee in 1995 as to culturally unidentifiable human remains, 60
Fed.Reg. 32163 -- a recommendation which has not been adopted to
date because of objections by certain segments of the scientific
community.

2. Empbedded remains

The Department of Interior has adopted regulations specifying
the steps which federal agencies must take when cultural items are
discovered on federal land. These regulations require agencies to
develop written action plans addressing the planned care, handling
and treatment of such cultural items, as well the planned
archeological recording and analysis of items and reports to be
prepared. 43 C.F.R. 10.5(e). There is no time 1limit for
repatriating such items to Indian tribes, Native Hawaiian
organizations or lineal descendants who have the right to ownership
or control of such items pursuant to 25 U.S.C. 3002.

If fully implemented, these regulations have great potential
to delay repatriation of embedded items which are unearthed and
permit study of such items over the objections of tribes or
individuals with the right to assert ownership or control. Thie is
contrary to the intent of Congress in enacting this statute.

For example, the statute specifically provides for a 30 day
cessation of activity when cultural items are discovered as part of
another activity, such as construction, mnining, 1logging or
agriculture. 25 U.s.C. 3002(d)(1) and (3). As stated in the
legislative history, this was done so as to "provide a process
whereby Indian tribes and Native Hawaiian organizations have an

4
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opportunity to intervene in development activity on Pederal or
tribal lands in order to safequard Native American human remains,
funerary objects, sacred objects and objects of cultural
patrimony...{and to afford] Indian tribes or Native Hawaiian
organizations...30 days in which to make a determination as to
appropriate disposition for these human remains and objects." S,
Rep. No. 473, 101st Cong., 2nd Sess. (1990) at 13; see also 136
Cong.Rec. S17176 (dally ed. Oct. 26, 1990) (statement of Senator
John MccCain).

Clearly, these provisions were designed to provide those with
ownership or control rights with the ability to make expeditious
decisions about the handling of any imbedded cultural items which
were unearthed. Yet the regulations allow for an extended process
with considerable analysis before items are transferred to the
rightful clairants. The Department of the Interior justifies these
requirements by asserting that they are required by the
Archeological Resources Protection Act (ARPA). An ARPA permit is
required for excavation under NAGPRA. 25 U,S.C. 3002(c)(l). Not
only does ARPA not explicitly include such requirements, however,
but incorporating all of ARPA's requirements into a NAGPRA
excavation was never intended. Indeed, one of the central ARPA

requirements -- preservation of the unearthed items in an
appropriate institution -- is completely contrary to NAGPRA's
ownership and control rules. Rather, the ARPA pernitting

requirement was adopted simply as a convenience -- to ensure that
only qualified people excavate sites without creating an entirely
new permitting system for NAGPRA.

Notwithstanding these reqgulations, some agencies are
expeditiously repatriating unearthed cultural items to tribes
making claims, consistent with the intent of NAGPRA. Rather than
being praised for such actions, however, they have been criticized
for failing to scrupulously analyze such items before repatriating
them.

To the contrary, we believe that such actions should be
encouraged and are more consistent with NAGPRA's intent than are
the regulations. Moreover, we believe that once a Indian tribe,
Native Hawailan organization or lineal descendant with ownership or
control rights has been identified that the consent of the tribe
should be required before any analysis or study takes place.

In this regard, we would bring to the Committee's attention a
letter which was submitted in 1990 as part of AAIA's NAGPRA
testimony by Dr. Emery Johnson, former head of the Indian Health
Service, in which he discussed a similar issue which arose during
his tenure at IHS. In Dr. Johnson's own words:

When we established the policy that the Indian Health Service
would not participate in any research that had not been
formally approved by the tribal governments, concern was

5
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expressed by researchers that important research efforts would
be foreclosed. That concern was unfounded. What did occur
was that researchers were forced to design their research
protocols to be more sensitive to cultural and human rights
concerns and to present their proposals to the Native American
community involved for approval. Important medical research
continues to be carried out in Indian communities -- but with
the informed consent of the tribal governments and of the
individuals involved.

Likewise, informed consent of those that tribes/organizations/
individuals with ownership or control rights should be required
before any study or analysis of human remains or cultural items
takes place.

Thus, we propose amendments to NAGPRA similar to those
proposed in S. 110 in 1997. Specifically, we suggest that 25
U.S.C. 3002(c) (1-4) be amended to read as follows:

" (1) such items are excavated or removed pursuant to a permit
issued under section 4 of the Archeological Resources Protection
Act of 1979 which shall be consistent with this Act and shall not
be interpreted to allow or require recording or analysis of any
excavated human remains and cultural items unless the consent of
the appropriate Indian tribes, Native Hawaiian organizations or
lineal descendants are obtained;

(2) such items are excavated or removed after consent of the
appropriate (if any) Indian tribes, Native Hawaiian organizations
or lineal descendants;

(3) the ownership and right of control of the disposition of
such items shall be as provided in subsections (a) and (b) and such
items shall be expeditiocusly returned to the appropriate Indian
tribe, Native Hawaiian organization or lineal descendant upon
request; and

(4) proof of consent under paragraph (2) is shown."

Subsection (d) (2) of 25 U.S.C. 3002 should also be amended to
read:

"(2) The disposition of and control over any cultural items
excavated or removed under this subsection shall be determined as
provided for in this section. Any person or entity that disposes
of any such cultural item shall adhere to the applicable
requirements of subsection (c)(1), (3) and (4). Except where
appropriate consent is obtained or the activity giving rise to
discovery cannot be completed without disturbing the sites which
have been discovered, imbedded sites containing cultural items
shall be maintained in situ."
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If Congress is unwilling to go so far as to require tribal
consent for excavations on federal land, it should at least make
clear that the ARPA permit requirement should not be interpreted to
require recording and analysis in all cases.

3. Scientifi iv of cul 1i in 4l jon of
nuseuns and federal adencies

Similarly, in the case of items currently in the possession of
museums and agencles, restrictions should be placed upon scientific
study. Where culturally affilijation has been established, no study
should be allowed in absence of informed consent.

Moreover, AAIA is aware of and concerned about destructive DNA
analysis of human remains that has been taking place. Many
traditional Native religions view such DNA analysis as destructive
of the body, spirit and soul of the deceased and inconsistent with
the expedited and complete repatrjation of such items.

Thus, we recommend that 25 U.S8.C. 3005(b) be amended by adding
the following sentence at the end of that section:

“No scientific study shall be commenced once the cultural
affiliation of cultural items has been established without the
consent of the culturally affiliated Indian tribe, Native Hawaiian
organization or (where applicable) lineal descendants."

We also recommend that all destructive testing of human
remains be prohibited until the issue of the disposition of such
remains has been fully resolved.

B, Other statutory issues
1. Claims based upon aboriginal title

Claime of ownership or control of imbedded cultural items
based upon aboriginal land occupancy is limited to tribes with
Indian Claims Commission and United States Court of Claims
judgments. 25 U.S.C. 3002(a)(2)(C). This was done in order to
provide some certainty as to which federal lands would be covered
by NAGPRA. Yet, lnadvertently, this section left out other tribes
which have easily measurable and equally valid claims of aboriginal
occupancy to a specific area, but who did not pursue litigation in
either of the specified forums. Tribes with ceded lands and tribes
with land claiws which were resolved through legislative enactments
are two examples where aboriginal land occupancy may have been
formally recognized in a legal document. The statute should be
changed to allow for an ownership or control claim to be made by
any tribe who can demonstrate that a specific aboriginal occupancy
area for the tribe has been established through legal means other
than Indian Claims Commission or Court of Claims litigation.
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Canadi a ribes

A number of tribes are located on both sides of the
international border of either the United States and Canada or the
United States and Mexico. The policies of the Smithsonian Museum
of Natural History, for example, specifically recognize this fact
and state that "{e]fforts are made to coordinate requests from
groups in Canada and Mexico whose membership occupies both sides of
the international border with their United States counterparts."
NAGPRA should be amended to include Canadian and Mexican tribes, at
least where is a relationship between such tribes and Indian tribes
in the United States.

. jdentialit:

Unlike ARPA and the National Historic Preservation Act (NHPA),
NAGPRA does not include a provision on confidentiality. Indeed, at
least one case has held that NAGPRA inventories are subject to the
Freedom of Information Act. Yet, information about traditional
religious practices which might be revealed in an inventory or as
part of a claim may be very sensitive. A confidentiality clausge
should be added to NAGPRA similar to that in the NHPA allowing for
information to be withheld if disclosure would "(1) cause a
significant invasion of privacy; (2) risk harm to the cultural
item; or (3) impede the practice of traditional Native American
religions." See 16 U.S5.C. 470w-3 which is a similar provision in
the NHPA.

4. sState and private lands

The issue of grave sites located on state and private lands
has been of frequent concern in the last ten years. Many projects
have destroyed such grave sites. Congress should consider
expanding the reach of NAGPRA to such lands whenever there is any
federal involvement with a project. This would be similar to the
NHPA which is triggered by any federal undertaking. 16 U.S.C.
470f. Undertaking is defined in the NHPA to include any "project,
activity or program funded in whole or in part under the direct or
indirect jurisdiction of a Federal agency, including--(A) those
carried out by or on behalf of the agency; (B) those carried out
with Federal financial assistance; (C) those requiring a Federal
permit, license or approval; and (D) those subject to State or
local regulation administered pursuant to a delegation or approval
by a Federal agency." 16 U.S.C. 470w(7).

Thus, we recommend that a subsection be added to 25 U.S.C.
3002 providing that "This section shall algo apply in the case
where Native American cultural items are excavated or discovered as
part of a Pederal undertaking as defined by section 301(7) of the
National Historic Preservation Act (16 U.S.C. 470w(7))." Of note,
adding this section to the imbedded sites section of NAGPRA brings
this part of the Act into congruence with the repatriation sections
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of NAGPRA which extend coverage to private museums if they have
received federal funding. 25 U.S.C. 3001(8).
5. The Takings Clause

Congress should eliminate the Takings Clause exception to the
"right of possession® definition in NAGPRA. 25 U.S.C. 3001(13).
In general, the right of possession definition is based upon the
principle that a museum or agency may retain a culturally
affiliated cultural item only where it has been obtained thorugh a
consensual transfer by an individual or entity with the authority
to transfer the item in question. The Takings exception, however,
opens the door for claims by museums asserting that they have
obtained legal title to sacred objects or cultural patrimony simply
by reason of their long-term possession of the items. Although no
claim has yet been denied on this basis, the Takings argument has
been raised in litigation and we are aware that museums have
specifically commissioned legal research on this issue. The
Takings Clause is a time bomb would has the potential of seriously
undermining the intent of NAGPRA and it should be eliminated.

€. Funding

The lack of adequate funding has greatly impacted upon the
implementation of NAGPRA. There have been substantial delays in
publishing Federal Register repatriation notices and implementing
NAGPRA Review Committee decisions at least in part because of the
lack of adequate federal staffing. The civil penalties section of
the Act has yet to be significantly implemented for the same
reason.

Similarly, tribes need resources to be able to adequately
evaluate summaries and inventories, establish cultural affiliation
and physically repatriate items. Yet, the amount appropriated for
tribes each year falls far short of the estimated $10 million/year
need.

We urge the Committee to seek additional funding for both of
these purposes and to provide that any civil penalties collected
under NAGPRA be used solely for NAGPRA-implementation purposes.

D. sfer of NAG lem tion functions from
S! i 1) st

For most of the last eight and a half years, we believe that
the Office of the Departmental Consulting Archeologist has made a
good faith effort to implement NAGPRA and there have been numerous
positive actions taken in this regard. However, many of the
outstanding issues of NAGPRA implementation are likely to directly
impact how archeology itself will evolve in the 21st Century in
this country. As indicated in the first part of this testimony,
those issues with the most significant implications for
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archeologists have been among the most problematic of the
implementation issues to date. Thus, given that the potential for
a conflict of interest has never been greater than at the present,
we believe that it would be beneficial to place NAGPRA
implementation functions either outside of the Department of the
Interior or within a portion of the Interior Department that does
not have direct land management or archeological duties.

We are aware from the testimony at the hearing that the issue
of what is a "sacred object" is an issue which is of concern to the
Committee. Although we currently have no recommendations relevant
to changing the definition, we would emphasize one very positive
aspect of the current definition which we believe must not be
changed -- namely, the part of the definition which recognizes that
Native American traditional leaders are the individuals who
determine whether the object is needed for ceremonial use. This
requirement means that federal agencies and museums must consider
what is sacred from the perspective of the traditional religious
practitioner, as opposed to that of a non-practitioner, such as a
professor or anthropeolegist.

. i se jic. ia;

The 1996 amendments to the NMAI Act were technically flawed
and the Committee may want to take this opportunity to fix that
Act. For example, the original Museum Act provided for the
repatriation of unassociated funerary objects to Indian tribes
simply upon a showing of cultural affiliation. 20 U.S.C. 80g-9(d).
The 1996 amendments subjected the repatriation of unassociated
funerary objects to the "right of possession" rule in NAGPRA, 20
U.S.C. 80g-11A(c), but did not repeal the original section allowing
for repatriation simply upon a showing of cultural affiliation.
The amendments also required a summary of unassociated funerary
objects, but did not repeal the original requirement that an
inventory of these objects be done, 20 U.S.C. 80g-1lA(a). We
prefer that the original provisions remain intact.

There are also subtle differences between the repatriation
section in the 1996 Museum Act amendments and the NAGPRA sections
from which it was derived. These reflect some confusion in the
NAGPRA statute, as well as confusion in the Museum Act, as amended.
Under NAGPRA, unassociated funerary objects are repatriated
(subject to right of possession rules) when they have been
identified as culturally affiliated through the summary process, 25
U.S.C. 3005(a)(2), or based upon tribal proof of cultural
affiliation, 25 U.S.C. 3005{(a)(4). In the case of sacred cbjects
and cultural patrimony, repatriation occurs (again subject to right
of possession rules) when cultural affiliation is shown pursuant to
a summary, 25 U.S.C. 3005(a)(2), or upon a tribal showing that the
sacred object or item of cultural patrimony was previously owned or

10
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controlled by the tribe or a member thereof (subject to the rights
of the lineal descendants of such a member), 25 U.S.C. 3005(a)(5).
This last section of NAGPRA does not mention cultural affiliation.
The Museum Act amendments require repatriation of unassociated
funerary objects, sacred objects and cultural patrimony (subject to
right of possession rules) if cultural affiliation is shown through
the summary or based upon tribal proof that the items are cultural
affiliated and were previously owned or controlled by the tribe or
its members, 20 U.S.C. 80g-11A(b). Thus, the Museum Act provision,
based upon the somewhat inconsistent NAGPRA provisionse, appears
inadvertently to establish a two step requirement for repatriation
of unassociated funerary objects, sacred objects and cultural
patrimony, as opposed to the one step "variable" approach of
NAGPRA. This can be corrected by changing the word "and" to "or"
in 20 U.S5.C. 80g-11A(Db).

In addition, in the case of Native Hawaiians, the 1989 Act
left repatriation of human remains and funerary objects up to
negotiated agreements between the Office of Hawaiian Affairs (OHA),
Hui Malama I Na Kupuna O Hawal'i Nei (Hui Malama) and the
Smithsonian, 20 U.S.C. 80g-11(a)(2) and (3), whereas the 1996
amendments imposed NAGPRA-type legal standards upon repatriation of
unassociated funerary objects, sacred objects and cultural
patrimony. 20 U.S.C. 80g-11A(b) and (c). It may be that this
inconsistency is acceptable to the Native Hawaiian community and we
defer to their wisdom in this regard. However, it may be an issue
that should be discussed with OHA and Hui Malama.

Finally, the 1996 Museum Act amendments provided no
definitions of "sacred objects" and “"cultural patrimony".
Moreover, there is only one definition of "funerary object™ in the
Museum Act, 20 U.S.C. 80g-14(4), rather than separate definitions
for "associated" and "unassociated® funerary objects, even though
the new amendments made this distinction an important one.

1V, conclusion

AAIA welcomes the interest of this Committee in continuing to
actively oversee the implementation of NAGPRA. We hope that this
testimony will be useful to you and thank you for the opportunity
to submit it for consideration.

11
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Testimony of Harold Miller, Chairman
Crow Creek Sloux Tribe
Before the U.S. Senate Committee on Indian Affairs
Hearing on the Native American Graves Protection and Repatriation Act

April 29, 1999

Chairman Nighthorse Campbelt and Committee members, my name is
Harold Miller. | serve as Chairman of the Crow Creek Sioux Tribe of South
Dakota. We reside on our 240,000 acre Reservation along the Missouri River
in central South Dakota.

The Army Corps of Engineers constructed the Fort Randall dam on the
Missouri River in 1958-59 and the Big Bend dam in 1962. These projects
inundated the Missouri River bottomland, where the Crow Creek Tribal
communities were located. Over one-third of the families on the Reservation
were relocated from their homes - many of them twice, for the development of
large reservoirs on the Missouri River. The wooded bottomlands on our
Reservation were destroyed, along with the water, timber, forage and mineral
resources that sustained our Tribe.

This committee passed legislation that was ultimately enacted by
Congress, the Crow Creek Sioux Tribe Infrastructure Development Trust Fund
Act of 1996 (P.L. 102-575), which established a $27.5 million trust fund to assist
our Tribe in overcoming the devastating impacts of the Fort Randall and Big
Bend dams. Section Five of this Act provides for the expenditure by the Tribe of
revenues from the Trust Fund, for specified purposes, including "Cultural
preservation programs." It is through this authorization that we undertake
cultural resources protection activities on our Reservation.

We have identified inventoried cultural resources, and upon the
construction of a suitable location for them on our Reservation, we shall
repatriate these resources. We have surveyed the cultural resources on our
Reservation, and are developing a plan for their protection.
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There are many significant cultural and historical sites on the Crow Creek
Indian Reservation. The survivors of the Minnesota Uprising of 1963 were
brought to Fort Thompson. Just south of Fort Thompson along the Missouri, the
Crow Creek battle site remains an extremely valuable cultural resources site,
with human remains and artifacts. We remain concerned with the protection of
these valuabie cultural resources.

As a signator Tribe of the Fort Laramie Treaty of April 29, 1868, we are
also concerned with the on-going protection of cultural resources associated
with our Tribe but located outside of the boundaries of our current Reservation.
Title VI of the Omnibus Consolidated and Emergency Supplemental
Appropriations Act for 1999, was known as the S.D. Mitigation Act. This budget
rider transfers up to 200,000 acres of Corps of Engineers project lands along
the Missouri River to the state of South Dakota. It also transfers certain Corps
lands to two Indian Tribes, and. provides federal wildlife funding to the state and
two Tribes.

This legislation seriously threatens NAGPRA rights of the Crow Creek
Sioux Tribe and the Great Sioux Nation, of which we are a member. it was
added to the FY 1999 budget in virtual secrecy, without a hearing and without
adequate consideration of its impacts to Dakota burial sites along the Missouri.

The Mitigation Act seriously impacted very important rights of our Nation,
under NAGPRA. | am asking this Committee to reconsider this issue as you
develop needed amendments to NAGPRA.

The land to be transterred to South Dakota is presently administered by
the Corps of Engineers. It contains over 700 listed native cultural sites, most of
which are associated with the Great Sioux Nation.. When the federal
government dammed the Missouri, human remains, funerary objects and other
cultural artitacts layered along the banks. These objects remain protected by
NAGPRA, as long as the land remains in the hands of the federal government. .

Under the S.D. Mitigation Act, up to 200,000 acres of federal land are to
be transfeired 1o the state of South Dakota. This and is outside of the present-
day Reservations, but it is within the boundaries established for the Great Sloux
Reservation in Article 2 of the 1868 Fort Laramie Treaty. Some of it is within the
original boundaries of the Crow Creek Reservation, prior to the Surplus Lands
"Act of 1907. Consequently, the right to ownership and repatriation of remains
under NAGPRA appilies to this land.
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Under the S.D. Mitigation Act, there shall be no federal land manager to
monitor unearthing of remains. There shall be no federal presence whatsoever
on the land. As discussed above, under state law, the cultural resources on
state land are deemed the property of the state. Without question, the
protections for the Crow Creek Sioux Tribe and Great Sioux Nation under
NAGPRA and implementation of repatriation rights are seriously threatened.

Under the federal scheme that is currently in place, the federal land
manager is responsible for determining if there is an excavation, and for the
notification, mitigation and repatriation requirements. There is no comparable
state official authorized to carry out these functions. Consequently, there is no
way for the Tribes to enforce their rights under federal law upon the state, if the
land transfer is enacted.

The Crow Creek Sioux Tribe has suffered tremendous losses due to the
Missouri River dams. We lost our most valuable land, our families lost their
homes, and our economic resources were destroyed. Perhaps most important,
the grave sites of many of our relatives are now lost forever. They become
unearthed through wave action on the Missouri River.

Native American human remains get unearthed along the banks of the
Missouri both on our Reservation and along the river outside of our boundaries.
The land they get unearthed upon is federal land that is currently subject to
NAGPRA protections.

These protections are threatened by the transfer of this federal land to the
state of South Dakota, contained in Title 1V of the Omnibus Appropriations Act of
October, 1998. Up to 200,000 acres of land, most of it Sioux Nation Treaty land
and some of it land that was within the original Crow Creek Sioux Reservation
boundaries, shall be transferred to the state. There was no hearing on this
provision; it was passed last year as a budget rider. There was inadequate
consideration f its impacts on Native American human remains and cultural
resources. This Committee should fully consider the need to re-assert full
NAGPRA protections on the Sioux Nation land along the Missouri River, lost
under Title VI of the 1999 budget bilt.
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Mni-Sose Intertribal Water Rights Coalition, Inc.

P.O. Box 2890, 514 Mt. Rushmore Road
Rapid City, South Dakota 57709-2890

Testimony of Richard Bad Moccasin, Executive Director
Mni Sose Inter-Tribal Water Rights Coalition, Inc.
Before the U.S. Senate Committee on Indian Affairs
Hearing on the Native American Graves Protection and Repatriation Act

Apnil 30, 1999
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Historically, our Tribal communities established camps and communities along the
Missouri River and its tributaries. We relied on the water, shelter and riparian resources in
the riverine environment to survive. Our ancestors are buried along these rivers from
Montana's Milk River, all along the nearly 2,000 mile Missouri River main stem, to
Kansas' Republican River.

Federal water development projects throughout the Missouri River basin affect
these burial sites. The free-flowing Missouri River has been completely destroyed above
Sioux City, Iowa, by the U.S. Army Corps of Engineers. The Corps constructed six
massive earthen dams, turning the main stem of the Missouri into a series of reservoirs.
These dams are collectively referred to as the Missouri River basin Pick-Sloan project.

The scholar and best-selling author, Vine Deloria, Jr., an enrolled member of the
Standing Rock Sioux Tribe, has described Pick-Sloan as "the singlemost destructive act
ever perpetuated on any tribe by the United States." Pick-Sloan caused more damage to
Indian land and resources than any other public works project in American history.
Approximately 350,000 acres of Indian land were taken by the Corps of Engineers for this
project.

Indian Lands Taken For
Missouri River Reservoir Construction

Reservation Reservoir Acres Taken
Fort Berthold Garrison 154912
Standing Rock Oahe 55,994
Cheyenne River Oahe 99,548
Lower Brule Big Bend 14, 958
Lower Brule Fort Randall 7,997
Crow Creek Big Bend 6,416
Crow Creek Fort Randall 9,149
Santee Gavins Point 593
Total Acreage Taken 349,566

The 349,566 acres of Indian land taken for Pick-Sloan represents 23 percent of the
1,499,759 acres impacted by the main stem dams, reservoirs and transmission lines. In
addition, miles of artificial navigation channels were constructed across the Omaha and
Winnebago Indian Reservations. Although the impact due to the construction of the main
stem dams cannot be reversed, the continuing effects these projects have had on the Native
American cultural resources can and should be addressed.
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Author Michael Lawson has described Pick-Sloan's impacts as follows:

The shaded bottom lands provided a pleasant living environment
with plenty of wood, game, water and natural food resources. The
trees along the Missouri and its tributaries were a primary source of
fuel and lumber for the tnbes and (provided protection)... from the
ravages of winter and the scorching summer heat. The gathering and
preserving of wild fruits and vegetables was traditional facet of
Plains Indian culture. The numerous types of herbs, roots, berries
and beans that grew in the bottom lands added bulk and variety to the
diet, and were used for medicinal and ceremonial purposes.

The wooded bottom lands also served as shelter and feeding
grounds for many species of wildlife, and hunting and trapping were
important sources of food, income, and recreation for the tnbes. The
loss of bottom land grazing areas crippled tribal livestock operations,
once the primary industry on many reservations. Artificial shelters
had to be built to replace the natural resources of the old habitat.
Stock raising thus became far more difficult, expensive, and nsky.

The Pick-Sloan projects damaged every aspect of reservation life.
Abruptly the tribes lost the basis for their subsistence and had to
develop new ways of making a living in a cash economy. The
relocation of the agency headquarters and largest communities on
Fort Berthold, Cheyenne River, Crow Creek and Lower Brule
disrupted federal and tribal services, and tipped the social, economic,
and religious fabric of the well-integrated tribal life. It was especially
onerous for the Indians to excavate their cemeteries and private burial
grounds and to relocate their ancestors' remains.

Michael M. Lawson, Dammed Indians - Pick-Sloan Plan and the Missouri River Sioux,
University of Oklahoma Press (1982).
We rely on the rights of repatriation under Native American Graves Protection and

Repatriation Act (NAGPRA) to ensure the protection of our ancestors' remains, which get
unearthed by wave action resulting from the operation of dams and irrigation projects
throughout the Missoun River basin. We are concerned with the impact of federally-
operated water projects throughout the Missouri River basin. It is the federal government
itself whose activities are resulting in the unearthing of Native American human remains
and funerary objects on our reservations and aboriginal lands.

The Corps of Engineers is presently conducting an Environmental Impact Statement
on the Missouri River Master Water Control Manual. The Corps released a Preliminary
Revised Draft in July, 1998. The PRDEIS illustrates that the Corps of Engineers fails to
comply with NAGPRA and the National Historic Preservation Act in its Missouri River
operations.
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In the PRDEIS, the Corps recognized the existence of "historic properties” along
the reservoirs. The Corps identifies 158 sites at Fort Peck, 676 at Lake Sakakawea and 945
at Lake Oahe. Data for the sites at Lake Sharpe, Lake Frances Case, and Lewis and Clarke
Lake has not been provided. In the assessment of alternatives for system operations, the
Corps identifies the impacts on those sites that are impacted by fluctuating lake levels.

Nevertheless, the entire framework for these analyses is flawed, for several
reasons. First, there is a substantial amount of information in this area which the COE
does not possess. This results from the inadequate consultation between Corps
archaeologists and the basin's Indians, for over 30 years. In addition, for those sites
which have been identified, there is a concern that the COE does not properly identify the
significance of the sites.

For example, a site was recently discovered on a Reservation along the Missouri
River. The site included a ring of objects, which the Corps identified as a tipi ring, with no
cultural significance. The Indian representatives properly identified the site's historic use
and significance. It was a sacred area, utilized for fasting and visions. The Corps of
Engineers had failed to properly identify a site which holds substantial religious and
cultural significance to the people on whose Reservation the site is located. In the Corps'
scheme of reservoir regulations, 1t would have entirely overlooked this area, and managed
the water resource and COE project lands without conferring any consideration on the need
to protect it.

Second, there has been inadequate generally consideration on the impact of the
system operations on those sites in the fluctuation zone. These sites are very, very
important to our people. Yet, they are treated no differently than, say, a marina, in the
regulation of the reservoirs.

Third, there is no assessment in the PRDEIS of the need to manage COE project
land in a manner beneficial to our cultural sites and graves. The management of the project
lands should be integrated with the management of the water resource, for the protection of
these sites. The current management scheme fails to do so. For example, at the
confluence of the Missouri and Grand Rivers on the Standing Rock Indian Reservation, the
Oahe project resulted in the formation of an island. There is an important cultural site on
this island. Directly adjacent to this site, the Corps has leased a tract of land to a private,
non-Indian developer. In addition, the Corps has developed the ironically-named Indian
Memorial Recreation Area, directly adjacent to the culturally significant area.

Ultimately, the water and land management schemes must be integrated for the
protection of Indian remains and cultural resources. The protection of these sites must be a
priority of an integrated management scheme. Numerous treaties, NAGPRA and the
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Archaeological Resources Protection Act of 1979 (16 USC 470aa-470l]) require such
protection. The alternattves outlined in the PRDEIS fail to elevate this issue as a priority,
thereby violating treaties and federal law.

Finally, the COE's long term model for operation of the system purports to
incorporate the "value" of our ancestors remains and cultural objects into a computer model
for alternatives for system operations. This preposterous notion must be rejected. Instead,
the COE must work in close coordination with the Tribes to identify the culturally
significant areas, and establish models for reservoir regulations that will protect them.

This Committee should hold the Army Corps of Engineers accountable for its on-
going violations of NAGPRA and NHPA, in 1ts Missouri River operations.

These cultural resources along the Missouri River are generally located on Corps of
Engineers-held land, above the reservoirs of the Missouri River. These lands are
scheduled to be transferred out of federal status, under Title VI of the Omnibus and
Emergency Appropriations Act of 1998. I urge the Committee to ensure that NAGPRA
protections remain in place for any land that loses its federal character, under this
provision.

In sum, the Indian Tribes of the Missouri River basin have been substantially and
detrimentally impacted by Corps of Engineers and Bureau of Reclamation water projects.
The destruction of Native grave sites is perhaps the most onerous of the injuries we have
suffered. Yet the operation of these projects, especially the Corps of Engineers' dams on
the Missouri River, continues to unecarth Native human remains and funerary objects.
Although the Corps cooperates with repatriation, it takes no action to mitigate the damage to
these resources in the on-going operation of these dams. The Corps Preliminary Revised
Draft EIS for Missouri River operations, released in July, 1998, gives no indication that the
Corps is prepared to change its "business as usual® attitude. Without doubt, urgent
Congressional action is needed to remedy this.

Chief Seattle explained the importance of our ancestors' graves - "To us the ashes
of our graves are sacred and their resting place is hollowed ground.” Yet one noted
comraentator, Suzan Shown Harjo has opined that, notwithstanding NAGPRA, "Native
holy places are being desecrated and threatened to a greater extent now than at any time in
the past.”

The Mni Sose Water Rights Coalition looks forward to working with the Senate
Committee on Indian Affairs to ensure that we reverse this desecration.
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Statement of Charles W. Murphy, Chairman
Standing Rock Sioux Tribe
Before the U.S. Senate Committee on Indian Affairs
Hearing on the Native American Graves Protection and Repatriation Act
April 29, 1999

Introduction

Chairman Nighthorse Campbell and committee members, my name is Charles W. Murphy, and
I serve as Chairman of the Standing Rock Sioux Tribe. Standing Rock is a signatory of theTreaty
of Fort Laramie of April 29, 1868. Under the Fort Laramie Treaty, all of present-day South Dakota
west of the Missouri River is recognized as the Great Sioux Reservation. Our present Reservation
alon the Missouri River in central South Dakota and North Dakota is small tract within our vast treaty
territory.

The Missouri’s east bank is the eastern boundary of our treaty territory. Under the Native
American Graves Protection and Repatriation Act, all native human remains and funery objects
located within the Treaty boundaries are deemed to be owned by the sioux Nation, with a right of
repatriation.

The protection of cultural resources is a priority of the Standing Rock Sioux Tribe. We have
established the Standing Rock Tribal Historic Preservation Office, one of only a few Tribal cultural
offices in the United States that is recognized by the Secretary of the Interior as possessing the legal
status of a State Historic Preservation Office, under the National Historic Preservation Act.

The Standing Rock THPO is responsible for repatriating the human remains, funery objects
and other cultural resources that have been inventoried at museums and that have been uncovered
on the federal or Tribal lands within the Great Sioux Reservation boundaries. This has involved
considerable coordination with museums and federal agencies, consultation with our religious leaders,
the. transfer of remains and ceremonies for their repatriation. We take these tasks very seriously.

Construction of Oahe Dam and Reservoir on

In 1958, the Corps of Engineers built the Oahe Dam and Reservoir, on our Reservation. This
dramatically altered the Reservation landscape. The Missouri River, in whose wooded bottomlands
our Tribal communities were located, was transformed from a healthy free-flowing river to a large
reservoir. The wooded riparian area, upon which we retied for wood, forage, and water, were
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destroyed. In Public. Law 85-915, the Congress authorized the taking by the Corps of engineers of
56,000 acres of the most valuable land on our Reservation, for the site of Oahe Reservoir.

Literally overnight, the economic resources upon which we survived were destroyed. A
welfare economy arose, with food stamps, fuel assistance and welfare payments replacing hunting and
fishing, wood burning and ranching on our Reservation. Most important, perhaps, the Corps of
Engineers failed to relocate the cemeteries in our communities. They were unearthed by Oahe
Reservoir, and now they wash up on its shores, on federal land along the Missouri River.

Author Michael Lawson explained the suffering we have experienced, as follows -

The shaded bottom lands provided a pleasant living environment

with plenty of wood, game, water and natural food resources. The
trees along the Missouri and its tributaries were a primary source

of fuel and lumber for the tribes and (provided protection).. from

The ravages of winter and the scorching summer heat. The

gathering and preserving of wild fruits and vegetables was traditional
Jfacet of Plains Indian cultures. The numerous types of herbs, roots,
berries and beans that grew in the botiom lands added bulk and
variety to the diet, and were used for medicinal and ceremaonial

purposes.

The wooded bottom lands also served as shelter and feeding groynds
Jfor many species of wildlife, and hunting and trapping were important
sources of food, income, and recreation for the tribes. The loss of
bottom land grazing areas crippled tribal livestock operations, once
the primary industry on many reservations. Artificial shelters has to
be built to replace the natural resources of the old habitat. Stock
raising thus became far more difficult, expensive, and risky.

The Pick-Sloan projects damaged every aspect of reservation life.
Abruptly the tribes lost the basis for their subsistence and had 10
develop new ways of making a living in a cash economy. The
relocation of the agency disrupted federal and tribal services, and
tipped The social, economic, and religious fabric of the well-integrated
tribal life. It was especially onerous for the Indians to excavate their
ancestors’ remains.

Michael M. Lawson, Dammex
University of Oklahoma Press (1982).

The construction of the Qahe Dam on our Reservation, and the other Missouri River dams,
is a major NAGPRA issue for the Standing Rock Sioux Tribe and the Great Sioux Nation. There
were Indian communities at Standing Rock and all along the Missouri River in what is now South
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Dakota. The construction of the dams - and the failure of the Army to properly relocate the burial
sites when they destroyed our communities, results in an abundance of Native American human
remains, funerary objects and other cultural resources associated with the Standing Rock Sioux Tribe
and Great Sioux Nation - embedded in the banks of the Army Corps of Engineers lands above the
Missouri River reservoirs.

Under NAGPRA, all human remains, funerary objects and associated cultural resources
unearthed on the approximately 280,000 acres of Corps of Engineers lands along the Missouri River
in South Dakota, are owned by the Great Sioux Nation, with the right of repatriation to the Tribe
from which it is determined to have originated. 25 U.S.C. §3002. Many of these objects have
Arikara origins, in which case they are repatriated with the Three Affiliated Tribes of Fort Berthold.

Standing Rock and our fellow North Dakota Tribes have a Memorandum of Agreement with
the Corps of Engineers for repatriation of remains and cultural resources found on Corps lands in
North Dakota. The MOA contains procedures, protocols and timelines for repatriation. It has been
utilized by the Corps of Engineers for guidance for repatriation in South Dakota, as well. The
present-day Standing Rock Reservation is located in both North Dakota and South Dakota.

However, in 1998 the Congress gutted NAGPRA protections for Native human remains and
cultural resources along the Missouri River in South Dakota. Title V1 of the Omnibus Consolidated
and Emergency Supplemental Appropriations Act for 1999, was known as the S.D. Mitigation Act.
This budget rider transfers up to 200,000 acres of Corps of Engineers project lands along the
Missouri River to the state of South Dakota. It also transfers certain Corps lands to two Indian
Tribes, and provides federal wildlife funding to the state and two Tribes.

This legislation seriously threatens NAGPRA rights of Standing Rock and the Great Sioux
Nation. It was added to the FY 1999 budget in virtual secrecy, without a hearing and without
adequate consideration of its impacts to Lakota burial sites along the Missouri.

The Congress seriously impacted very important rights of our Nation, under NAGPRA. I am
asking this Committee to reconsider this issue as you develop needed amendments to NAGPRA.

Impacts of S.D. Mitigation Act on NAGPRA

The land to be transferred to South Dakota is presently administered by the Corps of
Engineers. It contains over 700 listed native cultural sites, most of which are associated with the
Great Sioux Nation.. When the federal government dammed the Misssouri, human remains, funerary
objects and other cultural artifacts layered along the banks. These objects remain protected by
NAGPRA, as long as the land remains in the hands of the federal government.

The Native American Graves Protection and Repatriation Act (NAGPRA) provides for a
strong federal role in the protection of native cultural resources on federal lands. 25 U.S.C. §3001
et seq. Under NAGPRA, Native American human remains and funerary objects that are unearthed
on federal lands, automatically are deemed to be owned by the Tribe with which they are associated.
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There may be no intentional excavation, and inadvertent discoveries must be reported to the federal
agency and Tribe. 25 U.S.C. §3002(c) & (d). No additional excavation or similar activity may
resurned without full protection of the resources The objects must be immediately transferred to the
custody of the Tribe, which is empowered to perform repatriation. 25 U.S.C. §3002(c). The federal
tand manager is responsible for enforcing this

Similarly, under the Archaeological Resources Protection Act of 1979, 16 U.S.C. §470aa et
seq, no person may excavate or remove native archaeological resources on federal lands, witheut a
permit from the applicable federal land manager. As with NAGPRA, the federal land manager is
entrusted with protection of native cultural resources through the permitting process. This is
generally designed to limit excavations by archaeologists.

The National Historic Preservation Act requires federal agencies to limit the impacts of their
actions on historic properties. 16 U.S.C. §470a et seq. This statute applies to “federally assisted
undertakings ” 16 U.S.C §470f -

All Corps of Engineers activities under the current Missouri River operations constitute
federal undertakings under the act Under 16 U.S C. §470a(d), “The Secretary (of interior) shall
establish a program. . to assist Indian Tribes in preserving their particular historic properties.....(and
to do so0) in such a manner as to ensure tribal values are taken into account ” Indeed, the Congress
accepted these values as the principles underlying NAGPRA.

South Dakota state law provides for certain historical preservation. State law prescribes
criteria for the State Histarical Preservation Board in determining “Heritage areas ” S.D.CL. 1-19A-
26. These criteria include the existence of a “historic preservation plan,” accessibility of the site for
visitors, whether the site shall “contribute.to the economic welfare of this state,” whether “it is
identifiable to the visiting public,” etc. [d. Native values are not listed for consideration. .

South Dakota law confers discretion to the state board for mitigation of cultural resources -

The state historical society board of trustees, upon notification
or determination that scientific, historical, or archaeological data
including relics and specimens, is or may be adversely affected,
shall, after reasonable notice to the responsible department,
institution or agency conduct or cause to be conducted a survey
and other investigations to recover and preserve or otherwise
protect such data, including analysis and publication, which in its
opinion should be recovered in the public interest.

SD.CL. §1-20-23.

Under state law, mitigation is discretionary. Under any circumstances, the informatign is
public. Moreover -
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All such information and objects deriving from state lands shall
remain the property of the state and be utilized for scientific or
Public education purposes. .

SD.CL. §1-20-25.

Under state law, there is no distinction between archaeological resources and native cultural
resources. These resources are state-owned and public dissemination of information is required.

Under federal law, notification to the Tribe is required, mitigation is mandatory and ownership
is vested with the Tribe. 25 U.S.C §3002(c) & (d), 16 U.S.C. §470f. Significantly, under federal
law sensitive information may be withheld from disclosure. 16 U.S.C. §470w-3.

Under the S.D. Mitigation Act, up to 200,000 acres of federal land are to be transferred to
the state of South Dakota_ This land is outside of the present-day Reservations, which were
established in the Act of March 2, 1889. However, this land is within the boundaries established for
the Great Sioux Reservation in Article 2 of the 1868 Fort Laramie Treaty. Consequently, thenght
to ownership and repatriation of remains applies to this land.

Section 605¢h) of the S D. Mitigation Act provides the “Notwithstanding any other provision
of this Act, the following provisions of law shall apply to land transferred under this section. .
national Historic Preservation Act... Archaeological Protection Act... (and) Native American Graves
Protection and Repatriation Act ”

However, it is very unclear how this section shall be implemented. The land is tq be
transferred to the state of South Dakota There shall be no federal land manager to monitor
unearthing of remains. There shall be no federal presence whatsoever on the land. As discussed
above, under state law, the cultural resources on state land are deemed the property of the state.
Without question, at best the protections for the Sioux Nation under NAGPRA and implementation
of repatriation rights are serioiusly threatened

The most insurmountable issue involves removal of the responsible federal land manager.
Under the federal scheme that is currently in place, the federal land manager is responsible for
determining if there is an excavation and for the notification, mitigation and repatriation requirements.
There is no comparable sate official authorized to carry out these functions. Consequently, there is
no way for the Tribes to enforce their rights under federal law upon the state, if the land transfer is
enacted

Let there be no question that South Dakota law provides nowhere near the protections
conferred by federal law on important native cultural resources South Dakota law, which shall apply
to the transferred lands, shall lead to the desecration and public dissemination of sensitive information
about native cultural resources along the Missouri River.

Prior to the passage of the Mitigation Act, under NAGPRA the cultural resources on these
lands that are associated with the Great Sioux Nation, and their protection is a federal responsibility,
implemented by the Corps of Engineers. However, the Mitigation Act provides for the transfer of this
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land to the state of South Dakota I am respectfully requesting the Committee on Indian Affairs to
give serious consideration to the diminishment of NAGPRA protections for the Great Sioux Nation,
contained Title VI of the 1999 Appropriations Act, and to redress this grave injustice in the process
of developing amendments to NAGPRA.
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Oglala Sioux Tribe <

Box H
Pine Ridge, South Dakota §7770
Phone: (605) 867-5821
Fax (605) 867-1373

Testimony of Harold D. Salway
OGLALA SIOUX TRIBE

Before the U.S. Senate Committee on Indian Affairs
Hearing on the Native American Graves Protection and Repatriation Act

April 30, 1999
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We rely on the rights of repatriation under the Native American Graves
Protection and Repatriation Act (NAGPRA) to ensure that we receive repatriation
of our ancestors remains that have been taken and confiscated by museums,
and the protection of our ancestors’ remains throughout our aboriginal
territory.

The Oglala Sioux Tribe has been very active repatriating human remains and
associated funerary objects. There has been repatriation of 43 of our
ancestors, whose remains were disinterred and located at the Smithsonian
Museum. We have also received 2 sets of funerary objects from the Heard
Museum in Phoenix, Arizona. These objects were misidentified by
archaeologists at the Heard Museum, and were being displayed as certain
ceremonial objects, when in fact they were tools of one of our traditional
societies, the Kit Fox Society.

The Oglala Sioux Tribe serves as the lead project sponsor for the Mni Wiconi
Water System, a rural water supply system serving three Indian Reservations
and a non-Indian water district. In this capacity, we have performed Class | and
Class Il surveys of hundreds of square miles of the Great Sioux Nation,
providing for protection and mitigation of sacred and ceremonial areas and
cultural resources.

The Tribe has enacted a Repatriation Ordinance, incorporating our NAGPRA
rights and repatriation policies and procedures into Tribal law. We have
entered into a Government-to-Government Memorandum of Agreement with the
Cheyenne River Sioux Tribe, Rosebud Sioux Tribe and the Santee Sioux Tribe,
for mutual cooperation and assistance in identifying Lakota remains and
funerary objects at museums and within our 1868 Treaty boundaries.
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As Tribal President, | am concerned with the continuing exploitation of Native
American cultural resources. NAGPRA should be protected to ensure that
Indian Tribes have a statutory right of first refusal upon the sale of cultural
objects associated with that Tribe.

This is a very important issue for the Oglalas. Because of our prominent role in
American history, museums and collectors throughout the world have obtained
human remains, cultural objects and artifacts of our Tribe. NAGPRA should be
amended to ensure that Tribes, such as the Oglalas, have a right of first refusal
to acquire these cultural resources when they are sold or transferred. The U.S.
Department of State should be provided authority to assist the Tribes with
inventorying native cultural resources in museums and collections in foreign
countries and provide for their repatriation.

Significantly, however, in some respects the Oglalas have had more cooperation
on repatriation with foreign collectors than with museums in the United States.
For example, a Ghost Dance shirt was recently returned to our Tribe from a
county in Scotland, notwithstanding a legal mandate. Qur cultural resources
shall be enhanced through better education and reconciliation efforts.

Instead, we too often suffer local ill-will on these types of issues. The retention
of Indian names and mascots for school and professional sports teams remains
hurtful. Perhaps NAGPRA Amendments could authorize the Department of
Justice, in cooperation with the Tribes, to investigate the impacts of Indian
logos and mascots by sports teams throughout the United States.
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As a signatory Tribe of the Fort Laramie Treaty of April 29, 1868, we are also
concerned with the on-going protection of cultural resources associated with
our Tribe, but located outside of the boundaries of our current Reservation. |
am particularly concerned with the continued applicability of NAGPRA aiong
Sioux Nation aboriginal lands along the Missouri River.

Under the 1868 Fort Laramie Treaty, Title VI of the Omnibus Consolidated and
Emergency Supplemental Appropriations Act for 1999, was known as the South
Dakota Mitigation Act. This budget rider transfers up to 200,000 acres of
Corps of Engineers project lands along the Missouri River to the state of South
Dakota.

This legislation seriously threatens NAGPRA rights of the Oglala Sioux Tribe and
the Great Sioux Nation. it is unclear how human remains and cultural objects,
associated with the Oglala Lakota that are unearthed along the Missouri River,
shall be treated on land that is to be transferred to South Dakota under this

amendment.

This provision was added to the FY-1999 budget in virtual secrecy, without a
hearing and without adequate consideration of its impacts to Lakota burial sites
along the Missouri. The Mitigation Act seriously impacted very important rights
of our nation, under NAGPRA. | am asking this committee to reconsider this
issue as you develop needed amendments to NAGPRA.

The land to be transferred to South Dakota is presently administered by the
Corps of Engineers. It contains over 700 listed native cultural sites, most of
which are associated with the Great Sioux Nation and the Oglala Lakota Tribe.
The U.S. Army established the Whetstone Agency along the Missouri River in the
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1860's in an attempt to relocate our band away from the Powder River and
Black Hills. Consequently, many of our ancestors are buried along the Missouri.
When the federal government dammed the Missouri in the 1950's, human
remains, funerary objes and other Native American cultural artifacts layered in
the banks above the reservoirs. These objects remain protected by NAGPRA, as
long as the fand along the river remains in the hands of the federal

government.

The Great Sioux Nation claims this land as part of the 1868 Treaty claim. There
is a title dispute to this land, but without question it is located within our
aboriginal territory and NAGPRA presently applies to this land.

These protections are threatened by the transfer of this federal land to the state
of South Dakota, contained in Title IV of the Omnibus Appropriations Act of
October 1998. Up to 200,000 acres of land, most of it Sioux Nation Treaty
lands shall be transferred to the state. There was no hearing on this provision;
it was passed last year as a budget rider. There was inadequate consideration
of its impacts on Native American human remains and cultural resources. This
committee should fully consider the need to re-assert full NAGPRA protections
on the Sioux Nation land along the Missouri River, lost under Title VI of the
1999 budget bill.

Thank you very much for the opportunity to submit this testimony for the
committee’s record on this important issue.
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May 14, 1999

Senator Daniel Inouye

Senate Indian Affairs Committee

Washington, D.C.

RE: NAGPRA Oversight Hearing comments.

Dear Senator Inouye:

The Cheyenne River Sioux Tribe is honored to provided the following commentary to the
Honorable Senator Daniel Inouye, of Hawaii, and the Senate Indian Affairs Committee for

review and consideration.

Definition of “Sacred Object”:

The Tribe believes that the definition of *sacred object” as defined by the statute and
regulatory language implementing NAGPRA is far to narrow a definition and that it fails to
adequately serve tribal needs concerning the repatriation of objects that possess this quality. The
experience of the Tribe in seeking to repatriate sacred objects from museums has proven in case
after case that non-Indians lack the necessary ethnocentric cultural relevance to grasp why an
object is sacred to our cultural group. Compounding this problem is the inability of non-Indians
to approach repatriation from any other vantage then their own ethnocentric cultural viewpoint.
And that is the paradox that many Indian tribes themselves must face, as their own NAGPRA
representatives consult with museums for the return of sacred objects.

The definition of sacred means - specific ceremonial objects which are needed by
traditional Native American religious leaders for the practice of traditional Native American
religions by their present day adherents. The very construction of the sentence itself — defining
what constitutes the criteria for sacred objects -- demonstrates just how ethnocentrically rooted in
the non-Indian society the law itself is. The use of adjective word “specific” at the beginning of
the sentence imposes a restrictive measure on Indian people because it hinders and oftentimes
prevents Indians from placing many sacred objects into this category. One people’s needs are
not being served when another people attempt to define what is or is not sacred to our culture
and, unfortunately, the wording of the definition of sacred objects drives this point home.

The implication in the definition implies that we, Indian people, may only repatriate
those objects that non-Indians believe are sacred to us, and not what is truly sacred to us. As
such this forces many Indian tribes into confrontational consultations with museums. Too often
tribal NAGPRA representatives are kept busy debunking and refuting anthropological
interpretations of what constitutes a sacred object among their particular cultural group rather
than simply being able to correctly identify an object and present the necessary justification for
an objects return. The fact that museum personnel are oftentimes in possession of pre-conceived
notions of what types of objects may or may not be sacred to any particular repatriating tribal
group, is an unexpected circumstance of repatriation.

Due to the sentence structure of the definition and the inclusion of the adjective

“specific” preceding the noun “ceremonial”, Indian people are limited in identifying our sacred
objects. The reason for that limitation pertains to the non-Indian ethnocentric perception of what

Page 1 of 3
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physically constitutes ceremonial activity. Unfortunately for Indian people, non-Indians, and
particularly Christians, attribute ceremonial activity as being more of a shared group activity like
going to church. Exasperating the matter is the fact that non-Indians believe in a extremely
regimented religious dogma where anything spiritual is strictly structured and regulated by
church officials. The sanction of a ceremonial activity, therefore, can only be done through the
officiating church leader who is overseeing the activity. Without such a regulating official
representing a church, Christians, on an individual basis, lack the ability and church sanction to
label any personal spiitual expressions, physical or mental, as constituting a religious ceremony.
Thus, the use of the term “religious leader” is also unnecessarily limiting to the Lakota
understanding of “sacred” in this context, and its replacement by the term “practitioner” would be
more culturally appropriate. To truly serve the tribal need and allow all Indian tribes the
opportunity to reclaim their sacred objects remove the word “specific” from the definition.
Secondly, insert the following definition for the word ceremony - Ceremony is defined as any
Jorm of spiritual expression that is sanctioned by the particular cultural group that is
consistent with their traditional belief system. These two changes in the language will easily
rectify matters and contribute greatly to advancing repatriation efforts on behalf of all Indian

people.

Unidentified Human Remains:

The Tribe now directs its commentary to the issue of “unassociated/unaffiliated human
remains” which are held by and in control of the Smithsonian Institution and considered
“unidentified.” To facilitate a satisfactory resolution to affiliating these ancestors to one or more
cultural groups and at the same time empowering Indian people to bring home these ancestors
and bury their remains and set their spirits at ease is easy to accomplish. Remember that
“culturat affiliation” does not mean that there is a physical affiliation shared between various
culeural groups. If Indian cultural groups believe that they are related to each other because this
is part of their overall spiritual belief and worldview then that is a “cultural perception and
practice” that they have a right to utilize in affiliating themselves to any human remains. And
that is the essence of cultural affiliation. The concept of shared group identity is never based
exclusively upon the simple physical similarities or characteristics that are shared between group
members. Only identifying a racial affiliation is based upon shared physical characteristics, not
cultural affiliation. True cultural affiliation to any particular group of people is based upon
shared spiritual beliefs and language and behaviors and social practices.

This sense of true cultural affiliation is evident in every society that ever developed
anywhere in the world. For example, in the Old World people divided themselves off between
each other based upon different belief systems, different languages, and different social customs.

However, they all shared one common trait with each other regardless of whether or not they
acknowledged their shared trait...and that is the racial factor. Everyone in the Old World was
white. There were no black people living there. There were no yellow people living there. And
there were no red people living there. How they determined which cultural group of people that
they belonged to was based upon shared beliefs, a shared language, shared behaviors, and shared
social practices. Yet here in this country it is forbidden for Indian people to claim a shared
group identity to human remains unless it can be shown to the descendants of these very same
white people that our skulls measure out in the same circumference as theirs do.

All cultures develop, grow, reach an apex and then die out. But the single driving

constant in that process is this. All cultures develop from a spiritual belief concerning mans
creation and mans relationship to his fellow man revolving around this one basic “shared”

Page 2 of 3
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principle. We are all related. Why? Because we are human beings and what separates us from
each other is never based exclusively upon what color our skin is. In this country that
consideration only enters the equation four times and those times are colored Black, Red, Yellow
and White. After that separation between people depends exclusively upon spiritual beliefs, the
spoken language, acceptable behaviors and social practices. Only White people divided
themselves off from other cultural groups along racial lines. And where racial intolerance grew
from was based on they're own ethnocentric spiritual beliefs that promoted religious intolerance
and this only reinforced their racial bigotry.

America is called the Great Melting Pot. Where people from all over the world have
come to make a living and secure a future for their families. Every baby that is born within the
exterior boundaries of the United States of America is automatically a citizen of this country.
How arrogant to assume that the Native people of this country can not tell a white man to whom
they are related too. The irony in repatriation when any Indian tribes seeks to bring home
ancestors for re-burial is that non-Indians overlook the obvious and most glaring evidence that all
tribes and tribal groups have presented as the basis for making a cultural affiliation to the
ancestors. And that is we are related to the ancestors because in our stories our ancestors tell us
that we are. So what more do the Indian people need to prove to the white men? When an
Indian applies for a job he or she must check a box that groups him or her with all other Indian
people that can be found still surviving in this country. And it makes no difference to the white
man if the Indian is Lakota, Iroquois, Salish, Navajo, Creek, Cheyenne, Cherokee, or Apache.
To the white man we are all Indian. We are different from white people, and therefore we are
one and the same to them. So why can’t the non-Indian give us back our ancestors?

The paradox of being Indian in this country is best summed up in the following
statement. Strictly from a cultural affiliation viewpoint of sharing certain cultural practices,
behaviors, language, and similar spiritual beliefs. No one can argue against the fact that Lakota
Indians are culturally related to Apache Indians in 1999 because we share the same culture of
being Americans. For that matter we are now culturally related to every color of persons living
in this country. The funny thing is though, my cranium, does not measure the same as that of an
Apache.

I am, .

s/
Sebastian (Bronco) LeBeau
Preservation Officer
Cheyenne River Sioux Tribe

PO Box 590
Eagle Butte, South Dakota 57625
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Fine American Indian Art

including a Collection of Miniature Baskets from a Prommnent West Coast Cultural Institution
An important group of Plains beadwork and regalia, from a Northeastern Educational Institution
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Trustees of the Art Institute of Chicago with proceeds to benefit the Acquisitions Fund

Another Lakota Pictographic Muslin from the Walker Art Center with Proceeds to Benefit the Archives
Initiative

A group of Pueblo pottery and a Northern Plains shirt from Girard College
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Two Rare Old Bering Sea Eskimo Ivory Heads and a group of Pre-Historic Eskimo Ivory Objects from a
Private Collection

An early Pair of Huron Moosehair-Embroidered Moccasins from an English Private Collection
and Various Owners
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\ices were accepled by Gen Augur and 1 jomed General Mackensie at
turi Concho, and was our with him during the vix months consumed n
Iis mevements, a portion of the ime in command of his Indian Scouts,
and was several nmes under fire 1 actual contact with the enenny ©

In another leiter, dated Sepiember, 1908, he states the following |
was with the expedition agamst Gomanc hes and Kiowas in the Staked
Plams m Septomber 1869, and reverved a Brevet for gallantn in ihe
action of September 16th, 1869 1 wan with the Expeditions agamst ih
Comanches and Kiowas w the Siakid Plains in October 1868 and
ricened a Medal of honor lor distinguished gallantr i the two achons
of October 28th and 29th, 1469 The lirst expedition was commandid
t Capiain Henry Carroll, 9th Cavalry and sceond expediiion was com-
manded by Magor John M Bacon, h Cavaln T was abso with Gen .
RS Mackensies Lxpedition against Gomanches, Kiomas and sauthern
Chevennes 1n the Stakes PLuns durmg the winter of 1874 and 1875
“The Post records of Tort Clark and Fort Councho lor 18681871 woukl
probabl shew that durmg those vears 1 ook part m s saaller
seots busides thise above spooticd ™

$£60,000-90,000



Provenance
Presented by H W Lawton to George Emerson Albee (scc
lot 138)

$8,000-12,000

oo

An Plains Cloth and Hide Dance Headdress, composed
of a coarse hide cap, overlaid on the front with a hide head-
band, sincw sewn with a bar and zigzag pattern in white
and dark blue glass beads, a pair of oversized steerhorns
sccured at the sides, a cluster of [eathers and dyed horse-
hair on the crown, a hide “trailer” panet attached behind,
overlaid with a (recycled?) panel of red tradecloth with
rewmains of silk ribbon apphqué, decorated with fong tufts
of gray and purple-dyed horsehair. Approximate length 34 in.
(86.4 cm.)

Provenance:
Collected by George Emerson Albee (see lot 138)
$7,000-9,000

o

PS A Southern Plains Hide Dance Headdress, dccorated

with a beaded headband, sinew sewn in white and yellow
over a decp blue glass bead ground, with a circle and zigzag
paitern, a surmounted pair of carved wood harns at each
side, one side painted in black, the ather in dark green, and

170 short strips of furred hide (much of the fur worn away)

overall on the head, trimmed with a row of long white ani-

O 169 mal fur pend apped with red tradecloth along the
b . . R back, surmounted by a tapering parfleche crest, possibly a

A Plains Cloth and Hide Dance of jater addition, sinew sewn with similar imagery in whitc

@ a hide cap, decorated with ycllow ochre pigment on the
interior, a pair of red and black-painted animat horns
secured 10 the sides, and white and bright bluc glass bead-
work on the headband, and long trailer behind, d

against a bright blue background, a row of cagie feathers
inscrted along the top, (now removed); achre pigment on
the cap, green pigment on the crest, native repairs

of a hide pancl ornamented with green pigment, and a
panel of red woal trade cloth, rows of cut and full black
feathers applied overall. Grealest length 36 in. (91 4 cm.}

A length with pendants 22 in. (57.2 cm,)

Provesance:
Collected by George Emerson Albee (sec lot 138)
$6,000-9,000
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172
A Small Plains Dance Ornament, in the form of a breast-
plate, composed of itwo columns of finely carved white
stone(?) wbular pendants, strung horizonlally between
three thick hide strips, trimmed with cylindrical blue glass
beads, hide fringe along the perimeter, twisted hide at the
neck Length 9/sin (25.1 em.)

Provenance:

Collected by George Emerson Albee (see lot 168) A label

accompanying this picce attributes 1t as Comanche,

“Captured on Brazos River, Texas, October, 29, 1869
$1.200-1.800

210

¢ 3173

An Unusual Southern Plains Fringed Hide Jacket, in an
clongated style, composed of numerous panels of finely
tanned skin thread-sewn tagether, decorated with a sparsc
area of glass beadwork stitched m an atypical diagonal
styvle at the back, trimmed with numerous panels of linely-
cut fringe, much of it twisted, and rows of tin cone “rat-
uers”, a series of domed metal buttons at the front for clo-
sure, remains of red mineral pigment, black pigment above
the hem, cloth lining on the sleeves Length 32'/2 0. (82.6
om)

Provenance
Collected by George Emerson Albec (see lot 168)
$6,000-9,000

ENO oF WAss peToN Cd‘(‘aﬁ

of an Arizona Private Collector

el bead centers on
a pair of con-

ed bution for closure Length 13Y:1n. (343 cm )
$12,000-15,000
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2000 S College Ave
Fort Colins, Colorado, 80525

GIC with a vision ...

May 4, 1999

Senator Ben Night Horse Campbell
Chairman,

Senate Committee on Indian Affairs
838 Hart Senate Building
Washington, DC 20510

Re: Oversight Hearing, | of NAGPA

Dear Senator Night Horse Campbell,

the next camosite
Hau Kola! (6 G5 mptcamon chos 170)
As a quick introduction and purpose of this letter, | am Jhon Goes in Center, an anrolled member of the
Oglala Lakota Nation Presently, | am in the private sector of business as well as being significantly
involved with NAGPRA 1ssues | am on the Board of Trustees at the Denver Art Museum and have been
professionally and personally involved with the i ion of NAGPRA A unique biend has taken
shape as a resuit of my involvement and therefore | am submitting a proven concept that meets the spint
of NAGPA Hopefully you can consider this concept that will be of importance in your assessment of
where NAGPRA i1s and what can assist the processes of NAGPRA

The enclosed information Is a formal paper that has been formally presented at the Museum Computer
Network Conference in Santa Monica last September as well as most recently at a world renowned

Geographic Information Systems Symposium called GIS'99 in V. Bnbsh Columbia, Canada
Interesting enough, my close colleague and co-author, Mr Bryan of the
Bad River Band of Ojibway, presented this concept to the National Review COmmntee during the Sante
Fe NAGRPA Review G { last D ber. Shortly there after | presented this

concept to Dr Timothy McKeown of the National Park Service In Washington McKeown's comments
were that he iiked the concept and application and that the Park Service would implement it if t became a
recommendation of the National Review Committes Therefore, | do believe this application provides a
solution for the repatnation of Cutturaity Unidentified human remains. As we both know, this issue is n
the forefront of what the Natve people are most concemed wnh in the context of NAGPRA In all
instances, this concept has been als and Native practtioners of
NAGPRA and 15 weli received. We will be presenting this conoepl again at the American Association of
State and Local Historical Society's Annual Meeting in Baltimore this coming September Also, | reference
Ms Barbara Sutteer, the Native American Liaison for the Natonal Park Service She too sees the
relevance of this concept

This concept was borne out of a perception of actual needs and percaptions that leans toward the side of
Native people’s concepts of synthesizing cultural data This also shows how museum information can be
better presented in a fnrmat that identifies a sense of cul(uml affihation through geography while making

ther data more to and the g | public Perhaps this concept will stand to
make a point as well to keep in place the Io Native geography that the prop: amer
to NAGPRA that are being overlooked. | have highligl for your key phrases for your

perusal of the formal paper. Our addresses are attached to the concept paper and we stand ready to talk
further with you

Sincerely,

7o 6,“*@;&‘ 56-249

and Appli of GIS Technology

4
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The Role of Spatial
Information in the
Assessment of Cultural
Affiliation

Marozas, Bryan A., GIS C BIA - Area Office, RO. Box
, New Mexica 87125, USA, Phone: (505) 766 3334, Fax:
(505)7081453 o-mdlbrym marozas@mall.bia.gov

Goes In Center, Jhon, L als Inc., Suite 300, 2000
S, College Ave., Fort Goliina, Colorado 80525, USA, Phone: (§70) 490 5900,
Fax: (970) 490 2300, o-malk jgic@innovativegis.com

p—
& ﬂéms -
%, by

v ﬂn‘l aspect of the “Access io Americas™ project discusses the accessibiliry and shar-
ing of informanon relevani 10 the Naine American Graves Protection and Repatriation Act
(NAGPRA) In support of this effort. ilus paper addresses a set of informanion that 13 available,
yet seldom used, by the culiural henitage informanon commuonsy 1t 13 the premise of ihis paper
that spanal informatian can be unhzed to assist m the assessment of culiurel affihanon Since
Awman remains and associoted funerary artifacis can be geo-referenced. it is feasble that ancl-
lary sets of spanal such as 73 . reservation and cul-
tural event sies, man be unhzed to discover a relanionshup berween unidennfied humon remarns,
Sfunerary arnfacts and culiural affiliation

Introduction 10 a Township and Range gnd. 3 proveruence

Determining the cultural affibanion of or a State. In tus formas the lists of peo-
preflusionc remams 1s often a difficult task graphic references provided to Indian Tribes

and Natrve Hawanan orgamuzations for

for bath archacologists and Indian people. " '
Archacologsts attempt 1o idermify cuhural unknown human remoins arc of limaed uuli-
affiliation tased upon geographic location ty and will not enabie a Tribal community 1o
and the content of the archacological record make a determination of cultural affilauon.
Tnbal people race ancestry through oral However, the geagraphic references for

about and unknown human remans do have uihty and
nmymnmmmlnanmannlomlp cultural reievance when they are placed on 3

and Indian T map and iated with refer-

u.w....,. Organizatrons 10 work together. ence fenures such as abongingl lermory,
mspapnvnnmi‘m reservation boundanes and cultural evern

'l coltirsl sites. When the geographic locations of

or e Nnive human remains are detivered to a Tnbal com-

i and Kapmration mumity in map format, the Tribal commumity

has a valuabie set of functional data which
The role of spanal nformation 1n NAG- can be used (o place the focation of the

PRA procedures scems (0 be urkder-cmpha- hmmmnnmum‘g

sized and remas uncxplored cven though HM’

Sccuon 5, “[nventory for Human Remans o

and Associated Funcrary Obgects.” calls for a

determinanion of geographne and culiural imﬁ—nh*“hﬁrhn

affilialion. Museum inventory lists ofien pro- \D‘ﬁ“hmﬁﬂa-

vade only a geographic reference for human J‘,,Wd wpcemtiffod busaan Viletits in map

ﬂ

remains as 3 Cantesian coordinate, refcrence pts
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Iv seems logscal that maps of onginally occupied lands or
abonginal temiones should be a necessary part of bunal site
protecuon and the repatnauon of human remains and funerary
obyects. la (act, the collection. display and analysis of the follow-
g fypes of relevani spanal informanon could significantly aid
the enime process of assessing cultural affilianon.

GeoSotuzians: integrating Jur Vfarid

the columns. Thus, CHS staff were requured to perform several
proceanng steps to produce a ample ASCTI file containing the
e numbers and oy for
the gnkaown bunal locanons.

After the authors received the ASCT! file, addiuonal edsting
steps were required to produce a file acceptable for use with the
Arc/Info GIS software The result of this experience led to the
realization that there 1s & need for musewn database standardiza-
uon as well as & requirement for a flexible data management

which enables SQL funcuons on museum daahas-

Using the Arc/Info GIS software, the site identificaton num-
bers, easungs and nosthungs for each file record were used to

= Tnbal land use
areas. ongnally occupied lands, histone resource use areas);
- Tnbal ceded lands g and q
of lands taken and del of off-
uon resources), s
« Reservanon boundanes,
« Reservation land ownershiphenure;
«  Federal Nanonal Park State, County

and Municipal adminisirative boundanes:

Hisionc maps prepared by Indan people.

« Treanes,

Ol histones.

Census records:

Archaeological sies.

On and off rescrvanon traditiona) land use and resource har-
vesting locations. and

Sigmficant event sites, 1.¢ . shrnes, battlefields.

Each of these sources of spanal information can be used 10
asscss or establish spaual relanonships between unclaimed
human remains and tnba! communitics.

Spatially Assisted Ethnographic Research

The efficiency of the entire NAGPRA process would be
improved if the above types of spatial infarmanion were cotlected
and used (0 supplement the ethrographic research required to
assess culturat affihanon. Since human semanns and associated
arufacts can be geo-referenced 10 a rea) world coordinate sydem
(1e., UTM or Siate Plane), it 1s possible that basic cartographic
overlay methads can be utilized to examine the relationship
between the locanon of the human remanns and other relevant

features such as ternuones,

boundancs. eic For example. a basic map overlay operalion may
allow a tnbal community 0 discover thay unknown human
remains fall wathin a mapped aboniginal temtory or a reservation
boundary or withmn a certain proximity 10 a cultural event site
The tools to faciinaie the map overlay process and conduct prox-
Iy analysis can convemently be found 1n Geographic
Inforrmanon Systems (GIS) which can inventory, manage and
analyze many disparaie types of spatal mformation

As a case mn point, the authors developed a GIS apphcation
designed to use aboriginal (emiones n the determination of cul-
wral affilsauion for unknown human remains The premese of the

15 that the simple overlay process of dis-

playing the locauons of bunals witheut a cuitural affilianon. with
Judicially determined abonginal boundanes. woutd atlow inbai
and academic rescarchers 10 make an inwal determmnation of
posuble cultural affiliation To demonsirate this process.,

generate two point layers in the GIS The point layer tn UTM
zone 12 and the powat layer in UTM zone 13 were then procied
1o the Albers Equal Area projecuon and appended into a single
layer Next, the points were displayed with the boundanes of the
west-central United States in the Albers Equal Area projection.
The source for the state boundanics 15 the United States
Geological Survey (USGS) 1.2,000,000 scale Digital Line

G

Basically, this 1s a simpic map overlay operation which
allows the mbal community 10 1dentfy in which state the
unknown bunals are located. Since the source for the potnts was
the State of Colorado, 1t was not surprising for all the points to
(all within the state ine However, this operation mighs be valu-
able for files from muscum collections 1n which a siale or
province 1s unknown

Next, the pornts and state boundanes were displayed with a
polygon Jayer delineanng the ~Judicially Established Indian
Land Area™ The | 2,000,000 scale USGS source map deluneat-
ing exclusve tnbal land occvpancy adjudicated by the Indian
Clams Comnussion (JCC) as of 1978 was automated and
mseried into a GIS by ihe Bureau of Indian Affairs Geographic
Data Service Center. Lakewood. Colorado. The layer 1s n the
Albers Equal Area propction. and each polygon contains the fol-
lowing attribute Claim Name (Tr Qwners
{Tnbe/Band).ICC Docket number. Indian Title daie and ICC
cnauon

Aboriginal Territory Identified by the
Indian Claims Commission

‘The abongnal termiory boundanes used 10 this example
delineate areas of “Indian Title™ adjudicated dunng the Indan
Claims Commussion (ICC). The Indian Claims Commussion
operated between 1946 and 1978 and receved all claims which
sought compensation for lost inle lands. However. for a tnbe to
obtain compensaton. they had to prove “Indisn Tide.” lndian
title refess 10 ihe possessory night of an indian tnbe 0 occupy
and use the area of land 1t has traditionally wsed™ ( Yarborough
1978, p 128)

The geographic area of Indian uile was reconsirucied wn the
[CC by combining 1esumony from witnesses such as ethnologtsts

vnknown bunal sies 1hai had easung and noftiung n
UTM projection zone 12 and zone 13 were selecied from the
ARGUS dalabase of the Colorado Histoncal Society (CHS).
Office of Archaeology and Histonc Preservauion The ARGUS
file 1s not 1n a fixed ficld formal, Although the file 15 comma
delimied, there are numerous textual comments filhing most of

and archaeo who presented evidence which helped estab-
lish exten, length and type of land use Thus. the court manufac-
tured Indian utle (arcas of indigenous occupancy) Dunng the
ICC process a boundary had to be established and exclusive land
use zones charied on a map so that areas could be calculated
the had o exclusive occupan-

323
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Tiar on Geoyraphic

€y even though acveral tribes may have joundy used an area. The
effect of thin rale was thet some thbes were not compensaied for
thcir cmwe aboriginal eeraory and that many areas could not be
cisimed by any tribe becanse they were actually joux use lands.
Akhough the JOC-desived zones of exclusve use and 0ccy-
paacy do not really coimcide with a tribe’s trae i ermgo-

Information Sysiems

mation 1 the GIS can 2ls0 be enhanced. For exsmple, mforma-
bon on the culumw affiliston of human remans can be added o
the map graphic provided © the Tnbal communyty. In Figure I,
two sets of humsn remamns fall withm the Navajo sboniginal tex-
nuory. Fov these mies the coltural affiliaton has already been

to be Pucblo. If the known coltural affilis-

can be

&nlw‘h-dmmhﬂ
m-wumummdm

Cheyenme and Arapabo Tribea. When the Jocasous of these
toman vemaing we placed m graphic form and drspieyed with
Arspaho Tribe can rapidly make a desermanation as to whether or

ion was added Lo the map or the fesure attrbote tabie for a GIS
layer, the uulity of the mep for Tnbal commurmues would be
ncreased,

Abririrnal Tarri B
American Indian Tribes
The process owmlined above shoold only be considered for use
@ making an 1moal determunation of culural effiliancn. Of
course, additional research will have 10 be conducted to authent:-
cate cultural affilisnion. If Tnbes, Museums and Goverament

d by

. agencies wish 10 use the methodology outlined above (o aasist in

determuning the cuitoral affihaton of unknown bunal sses, they

mus take weo the fact that the of abo-

ngnal iemiones manufactured by the ICC and dehneated in the

1978 “Indsan Land Aress Judicially Established™ map are oaly a

fur of the emitorics p

tnbes. As noted by lmre Suzion, only rarely did the boundaries of
i clams comcxde with those of iribal claym areas™

Mmhﬂnh@&mdmlmaﬁm
isformation 10 suwppon & calural affihation. However, since these
are ynknown beman remains, the museum wveniory databases
offer few ctues for cutusral affilistsoon. For example, the sz doc-
wmtanon for uknowa burial locaton SDA 103, 1n the
Cheyenae/Arapabo sbonginal lesmwory, sdentifies culiural affilia-
tiom as “ynknown.”

In this case. using the map overlay process to mahe the mutial

{Sution 1985, p 129).

For some Tribes, the 1978 “Indian Land Areas Sudicially
Establihed™ map cannot be used a1 all because the Tribe did nou
receive an adjudicanon of their onginal occupancy area. For
example. in Figure 1, eleven of the Colorado burial locauons fall
1w an areg that appears 1o be the abonginal tesrilory of the Ute.
However, according to the ICC. the area labeled as Ut dad not
receive an of onginal m(

1978, Map legend) Rescarch reveals that the Southern Ute claum
was “dismissed with prejudice™ because the case had been set-
Ued Thus, the srea shaded as Uie 1o Figure | was nov

cxamining the spatial proximity of the human remains 10
Cheyeme or Arapaho cocarmpments identified in the archacotog-
ical recond or other culteral evem sies.

In additson 10 a kack of informeton on calmwral affilation,
muscom records often tack geographic coovdmates which can be
wsed 10 place seknown besial locagions within an aborgmal ter-
rianry. In order 10 demonstrae the sbove mup overlay process.
oaly unknown burial Jocsiions with peographic coordinates (x.y)
wese sclected from the CHS ARGUS files. The remaiung
records im the CHS ARGUS files erther do not have geographic

- or the provided bocation
information m dexxas of a gred refereace sywem (i.e.. Townships,
Ramges and Scctions). Otwiowmly, it is difficult to define the pos:-
tion of a pout using 3 grid reference sysiem. However, Public
Land Swrvey grids cam be overiaid with aborigmmal teratory
‘bovndtanes so that those unknown bunal locations, demsified by
& specafic Towoship, Range and Section, can be with

adjudicated (o any tnbe. Simce many of these unknown bunal
locaions would realistically be withuin the aboniginal temtory of
the Ute, as well as many other Tribes. the process of overlaying
turial locations should be continued one siep further by re-delin-
eating and automating. for mservon 10to a GIS. mbally defined
versions of abonginal temwnies. Since the 1CC did not define
“Judcially Established Indian Land Areas™ for the Southem Ute
and Ute Mountain Ute, the Tnbes cannot re-elineate their abo-
ngwnal terniones Nevertheless. it 13 posuble for the Ute Tnbes
10 define abonginal temitones as they see i

Rather than making decysions based upon the coun contrved
boundancs of the “Judically Esuablished Indian Land Areas.”
Tribes have the 10 re-delipeate i}
from thew own perspective. importanily, the ability of the GIS 10
overfay and iniersect disparate data sets wall benefit Tribes in
their 10 re-delineate

R of temiory boundary lines may

am aboriginal errwory.
&-’lyh:h:kdaﬁ-‘l il and refer-

hegm with mapping: 2.) event sikes related through oral hustones:
and c.) extend of adi TEIOUTCE USE areas.

ence infonmatioo im nweeam records i a hedrance 10 the deses-
mmarion of calural affiliance. However, an effort to standardize
nescum records 10 include geographic posons will do much to
enhance Trbal cfforts ia desermwnng cultura) affilation.

Onoc museam datsbases are standardized. the atinbute nfor-

424

Mlppmg may also include informanon obuamed from hstonc
maps or the ntegration of the boundary lincs presented by cthno-
graphers as testumony mn the ICC before the court-adjusted
boundary hnes

As long as all the different boundary lines are adpusted 10 3
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Smuinrd base map before sumomation, the shilities of the GIS can
e mwed 10 combine the differens boundary Jines o an ecceptable
sew sboviginal territory boundary. [n other words, it i pomsible 0
mep, amomate s cater into e GIS vasions versions of Tribel
sborigimal boundaries from differeys sources. Onoe residing in the
(S, the boundanes can be displayed and overiaid with coc anoth-
er, or overlaid with resource miliraton zones. Thiowgh a compars-
tive amalysis process. the most logacal boundary can be desermencd.

After a redefined abongmnal servisory has been agreed 1o, the
mlﬁ:uhmﬂvﬂmmn‘m
much a3 stase and comnty
mmmmumpmmum-u
tamial protocsion and repatnanon process 10 visustize Tribally

R of the souce, iemrisones
wll probably rexult m a variety of differens boundary lines.
mponantly, these new boundary knes will exsend beyond the ICC
defined abonginal wTitones ino tae “Judicially Estableshed Indian
uM—‘meﬂnmumﬂdﬁmwl&

sbonginal lermmorics shoald be of mterest 0 most ribes
in North Amenca, especially i those regions where many tribes
e ideoufied s humorically accopywsg the same lesmtory. A ribally
initisted re-dehneation of sbongmal serritones would be especially
critical 1 desermming which tribes Have affilsation with os reapon-
sibilives for bunal sies or cultural isems m overiap zones. Again,
the abulities of the GIS 10 overlay dispante dsta sets would allow
Tribes 10 visualize and measure the pverlap berween inbally
defined abongmal termiones.

In sustions where u i3 difficult 10 determne the tribal affilia-
0ons of culiural masenals, ruscuam could axst Tribes in the
process of definmg o re-defincating sbonginal Wemuaries by pro-
viding sechracal support such as mappeng and rescarch. Through
tuch 2 cfior, musewms take NAGPRA beyond the legislative
requirement and actually provade the Tribel communities with
fonctsonal daca.

Land Cession Areas

The Indian Claims Comumission unshzed 1wo types of maps.
The first type of map, as descrbed sbove, was used (0 esiablish
Indian utle claims. The second type of map used by the lndian
Clans Comnussion was the 1899 Royce map. The Royce maps
documented land cesnons based upon Treaues and Executive
Qrders. The Royce maps only recorded prominent geographic
featyres and umply drafied lnes i locationt whese the “termam
and dracnage were hardly knowa or m the sbeence of survey
grds” (Sution 1985, p. 112), For the 1CC. the Royree maps were
only penment (0 cases regarding claims for recognized trie lands
snd had hitk: impact on lingaion esablishing Indian tetke or
claims of angmal occupancy.

It wonld be possible to anomase the boundary lines on the
Royce maps in order 1o produce a ceded lands layer. Once the
layer was ausomated, w could be used for comparative analyss
mnhudﬂmmdmlmuﬂmw&‘d
opmen of alu versions of

Reservation Boundaries

Overlaying the Jocaiions of hrpan remains wish o reservation
boondary that fallx withm the same Tribe 's sborvgmal temtory
will help 10 support cluims of cultaral affihaucn. In fact, the

Jnzig

LSewrhaas: tegratng i

reservanon map overlay pIOCE is not even mecessary for the
sscesmen of cultural affilision.

1t is smportant 1o note that the reservations established for
some Tribes are not withen their own sborigmal icrviaorics. in
these cases it may be belpful 1 overlay rescrvation boundaries
with the locations of usknown buman remasins. Such overiays
will be nmportant for establishing responsibilitres and protocols
when human remams located in oo Tribe's sboriginal terrisory
sre: found oa snother Tribe's Rescrvation.

Akhough the exsmple dispisyed in Figure | does nou iftus-
o such & comncidence, it 18 possible, for example, that
unknown human remains can be recorded for a location withia
both the Ute Mommtam Ule Rescrvabon mnd the Navajo sbongi-
oal weyvitory. Obwiously, illustrating these locatwons on 2 map
wonld be mnportant if the Navayo, Ute Mountain Use and Pueblo
Tribes were wterested in making & desermumanon of cultural
affilianon. Such a map wouid rapadly comvey informanon io the
Navajpo and Pueblo Tribes and promote the establishment of dia-
logues with the Ute Mountain Ute tnbe regarding the responsi-
bilty for the human remains.

Historic Indian Maps

Histonc maps prepared by lodian peoples on birch-bark and
other maerials will play a ugnificans role i the NAGPRA
process. Obvwously, these maps are difficult 1o find. However, we
believe thar an effon should be made 1o locaie such maps and
deterrne thewr utihity m the adenttficasion of culwral affiliatson.
In addiuon. we would like to conduct research into the possibili-
ty of using a GIS to urmuliancously display current cartographic
representations of landscapes used by Indian people and proto-
Tustonc and stonc maps of the same locations actually pro-
duced by Indian people.

mmm‘

is oftew m an oral
fonmat savalar ©0 oral hisones. Since the indigrnous ecologscal
knowledge held by Indion people 1 spanal i nature. it is possible
that it can be transkated indo map form and put wio a GIS for- [.)
bduphmww—.z)pmduﬂnnlnium
resources, and 3.) pn

Oral tustones are spainl in poture since they comtan vast infor-
matson on land use and event sites. If & were possibic 1o transkase
the oral land use mformaton tneo a map form 1o be nserted mio a
GIS. the spaual mformation (rom aral hestores could be used i the
mmdwwdﬁlum

itional land use i umo 3

GlSnnmdﬂMuyﬂwwwm%
are inierested n conducting research which examines how
mdsgenous oral mformaion, which 13 of 3 spatial nature, can be
vanshaled mio a map formal. automated. and used in a GIS.
Madem ofa used by
indigenous peoples are suitable for the translation of oral spaial
information. New mediums for representing space will have o
e developed because there 19 a potanty between how indipenous
peoples represent space and the Euro- Amencan scons of spaual
represcatation. Any research mio incorporating ontl histones o
map form wall have 10 wke Uus fact mmo considerston.

Treatles
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Treazies contain spanal infe that should be imed

Such suppar the ti sod of the

for relevance 1w NAGPRA. We believe that treatics should be
ucluded m the list of sonrce relevant o

G Sysem discussed bevren. Thas

the tribal affiliavon of cultural items.

Relevance of Research

In order 1 understand the relevance of the aforementioned
npplmmpmpu.mmuﬂmdﬂlewlmmwm-
sented to the Office of 2y and Histone F
(oummnumcamumwmnm
met with much enthusissm and & commeument to go forward
with more dai. The authors commend CHS for its forward
thunking 10 bewng proacuve racher than reactive Loward the prnci-
ples of NAGPRA. Sigaificanuly, a 1.2,000,000 scale plot of the
mw'wmdmﬁﬂmlwpumdwdumwanhof
Oklahoma by the CHS
Mdd\eymnh‘abnnumglchmfmlhmdmned
buman remaas that once resided in thetr raditronal territory.

Ia an atterape 1o further explain the relevance of the research
10 Tribal members and museum staff, the authors developed an

which the ssmple carto-
gpraptic overlay process discussed m this paper and a query of
the anvibute database for the unknown human remains used 1n
the overiay process. The apphication and 1:2,000,000 scale plot

of the map featured m Figure | wese also presented to members 3

of other Tribes urvolved with NAGPRA. The demonstration and

Oppostunity to view the map resulied in comments mdicating

the previously unclear muscum data was now cless and under-

siandable and, most importantty, recogmzable (o Triba) elders

who have the ity of making
n thewr

suggest hdmm-&lmhmmm
Gruves Prosection and Repatnation Act (NAGPRA) should be cval-
uated and ized tech-
nologres. NAGPRA manduates a process of dialogue and negotis-
bon between affected Museums. Foderl Agencres and federalty
recognized Tribes and Natrve Hawarian Organuzanans. Sigeficant
mulessones have been passed since the signeng and implemenation
of NAGPRA. The appointment of the Natonal Review
Cortmatice and fundmy for Tribes and Muscoms 10 stat the con-
sukanon process were both crtical 10 the implemensanon of NAG-
PRA. An afl-anportant timehine for the Museums and Federal
Agencaes 10 send thesr arufact collection mventory smmanes (o all
Federally recogmzed Indian Tribes and Natyve Howamn
Orgamuzations was mandased and compiesed by Navember 16,
1993. Two years from this dase. the addshional iversones and sum-
mary of v remasns, assocssed and unassocissed, and culiural-
ly unidentifiable funcrary abjects were sent 1o Tribes for therr
review and determananan. Ancther significan evems occurred on
July 7. 1994 when Secretary of Insenor Bruce Babbw announced
the firss awards for 41 out of 220 submitted proposals from
Mumeums and Tribes 1o be funded by the Act. The Secrotary
prassed the 41 progects 28 “exemplifying the type of partnershep
between mursewms and Indian Tribes that ts mandated by the AcL™
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of cultural B

was Joped t0 sugment the mient of the law ad ©
faciluste the insarance of ongong relatonshups that have been
developmg since the fimxbing of compentive and collaborsive pro-
posals. In adherng 10 the regulataons of the Act, the most mpor-
v cntena that Indisn Tribes and Natve Hywaisan Orgamzanons
bave 1o meet are; the effihanca prerequzsises required 5o cnier MO
the clamms process. Ouly afier this imstial seep are the claimanty
able 10 subemit 0 intent % repinate buman remains, assoasied
nd unessocisted funerary objects. obrjects of culturad pagrimay
and sacred objects. As in every disputable case, the preponderance
of evadence resides with the Indian Tribe or Natve Hawniian
Orgamuzation 10 prove cultuml affihaton. The sothars of this
rescarch sugges that a GIS may be utilized 1o present a visble and
ﬁmmwmmmhwwn

The process of establishmg any kind of affiliston would most easi-
ly be undertaken by referencmg geographic arcas such as aborigi-
nal ancestral tesyuory, Treaty land or Sacred and Cultural event
stes. The mpoartance of Tribal negotiations and clams canot be
averlooked dunng this process. Therefore, a map of geo-refer-
enced museum data would cxrcumvent the hardshipe of Tribel
eiders and Trbal Cultural commuttees and grestly asmst them to
wﬂmﬂmw lnlm:

wnu.dn-—mmduuuumwdm
rematns is of the highest priomty. Sacred objects and funcrery
obyeais are also very mpostant. The topsc of human remams is
wmmmﬂhlmmm
O Qearty. sn approach and pre-
scruation of informanon products generated by a musewmn or
Federal agency would go s long way 0 msure the ment and spant
of the law as well as establish and masntain rocyprocad relation-
shps

“The authors respectfully present an application thet facilemes
and expednes the processes of NAGPRA with the geographic pre-
sentstion of geo- museum da. As Ci of ther
respective Tribes, the authars have consadersble expenence and
senutwity n inderstandmg both the musewnn and Indian perspec-
tive and have taken the natistive 10 promote tus spplicsnon on
behalf of Natrve peoples and museums. The geographic re-presen-
auon of musaum daa, not only benefits indan Tribes in their repa-
tnatson claims, tut also helps museams © better understand thesr
dam. As culnsal, hissoncal and educetonal instisations., most
muscums already have ossons thar gmde therr role m society. o
the 1991 repon, Exceilence and Equary, the Chaar of the Amencon
Associanon of Museoms Task Force on Muscum Education,
Bonme Pumm, wrowe sbout such § musmon i referencing the
tale of the task force’s repon. “The tithe links two concepes —
excellence and equity. By giving these concepts equal value, tus
TEPOTL IMYILes Museums 10 take pride in thew traditions as shew-
ards of excellence and to embruce the cultural divernty of our
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nalion as they foster their tremendous educational posential.
Both clemens —eacellence and equiry—must be imbedded in
everything we do if museums are Io scrve a rapidly changing
world in a meaningful way.” With such statements and direc-
uves, every cultural nstihimon can eventally implement and
incorporale information technology as a mean to fulfill us nus-
sion. Information and data standards beyond the mandate of any
1aw will ultimaiely assist any progressive museurn loward bester
commumicanion with 1ts parters and chients.

The authory cenmn and
for their support and insights. Truly tus GIS applicanon 15 a
and of skills and impor-

tandy, the collecuve warld-views that portray an effort 10 provide
a solunca 10 & problem.
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