FEDERAL WETLANDS POLICY: PROTECTING THE
ENVIRONMENT OR BREACHING CONSTITU-
TIONAL RIGHTS?

HEARING

BEFORE THE

COMMITTEE ON
GOVERNMENT REFORM

HOUSE OF REPRESENTATIVES

ONE HUNDRED SIXTH CONGRESS
SECOND SESSION

OCTOBER 6, 2000

Serial No. 106-233

Printed for the use of the Committee on Government Reform

&R

Available via the World Wide Web: http://www.gpo.gov/congress/house
http://www.house.gov/reform

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: (202) 512-1800 Fax: (202) 512-2250
Mail: Stop SSOP, Washington, DC 20402-0001






FEDERAL WETLANDS POLICY: PROTECTING THE ENVIRONMENT OR
BREACHING CONSTITUTIONAL RIGHTS?






FEDERAL WETLANDS POLICY: PROTECTING THE
ENVIRONMENT OR BREACHING CONSTITU-
TIONAL RIGHTS?

HEARING

BEFORE THE

COMMITTEE ON
GOVERNMENT REFORM

HOUSE OF REPRESENTATIVES

ONE HUNDRED SIXTH CONGRESS
SECOND SESSION

OCTOBER 6, 2000

Serial No. 106-233

Printed for the use of the Committee on Government Reform

&R

Available via the World Wide Web: http:/www.gpo.gov/congress/house
http://www.house.gov/reform

U.S. GOVERNMENT PRINTING OFFICE
72-734 DTP WASHINGTON : 2001

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: (202) 512-1800 Fax: (202) 512-2250
Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON GOVERNMENT REFORM
DAN BURTON, Indiana, Chairman

BENJAMIN A. GILMAN, New York

CONSTANCE A. MORELLA, Maryland

CHRISTOPHER SHAYS, Connecticut

ILEANA ROS-LEHTINEN, Florida

JOHN M. McHUGH, New York

STEPHEN HORN, California

JOHN L. MICA, Florida

THOMAS M. DAVIS, Virginia

DAVID M. McINTOSH, Indiana

MARK E. SOUDER, Indiana

JOE SCARBOROUGH, Florida

STEVEN C. LATOURETTE, Ohio

MARSHALL “MARK” SANFORD, South
Carolina

BOB BARR, Georgia

DAN MILLER, Florida

ASA HUTCHINSON, Arkansas

LEE TERRY, Nebraska

JUDY BIGGERT, Illinois

GREG WALDEN, Oregon

DOUG OSE, California

PAUL RYAN, Wisconsin

HELEN CHENOWETH-HAGE, Idaho

DAVID VITTER, Louisiana

HENRY A. WAXMAN, California

TOM LANTOS, California

ROBERT E. WISE, Jr., West Virginia

MAJOR R. OWENS, New York

EDOLPHUS TOWNS, New York

PAUL E. KANJORSKI, Pennsylvania

PATSY T. MINK, Hawaii

CAROLYN B. MALONEY, New York

ELEANOR HOLMES NORTON, Washington,
DC

CHAKA FATTAH, Pennsylvania

ELIJAH E. CUMMINGS, Maryland

DENNIS J. KUCINICH, Ohio

ROD R. BLAGOJEVICH, Illinois

DANNY K. DAVIS, Illinois

JOHN F. TIERNEY, Massachusetts

JIM TURNER, Texas

THOMAS H. ALLEN, Maine

HAROLD E. FORD, JRr., Tennessee

JANICE D. SCHAKOWSKY, Illinois

BERNARD SANDERS, Vermont
(Independent)

KEVIN BINGER, Staff Director
DANIEL R. MoLL, Deputy Staff Director
DAvID A. Kass, Deputy Counsel and Parliamentarian
ROBERT A. BRIGGS, Chief Clerk
PHIL SCHILIRO, Minority Staff Director

1)



CONTENTS

Hearing held on October 6, 2000 ...........ccocieiiiiiiienieeiienie ettt e see e eseee e
Statement of:

Davis, Michael, Deputy Assistant Secretary for Policy and Legislation,
Office of Civil Works, Department of the Army; and Robert Wayland
III, Director, Office of the Wetlands, Oceans, and Watersheds, Environ-
mental Protection AZENCY ......cccceeeveeeeeiiieeeiiee et eeeeeeetre e e eeaeeas

Kamenar, Paul, Washington Legal Foundation; Susan Dudley, Mercatus
Center; Gloria Pozsgai-Heater, daughter of John Pozsgai; Victoria
Pozsgai-Khoury, daughter of John Pozsgai; and Kathleen Andria, direc-
tor, American Bottom Conservancy, and chairman, Environment Com-
mittee for East St. Louis, Community Action Network

Letters, statements, etc., submitted for the record by:

Andria, Kathleen, director, American Bottom Conservancy, and chairman,
Environment Committee for East St. Louis, Community Action Net-
work, prepared statement of ..........cccceiiiiiiiiiiiiii e

Biggert, Hon. Judy, a Representative in Congress from the State of
T1linois, exXhibit 20 ....ccccoviiiiiiieciieeee e et

Chenoweth-Hage, Hon. Helen, a Representative in Congress from the
State of Idaho:

EXRNIDIE 1 oottt
Exhibit 40 ....
Exhibit 49 .............

Exhibits 28 and 29 ..
Exhibit 64 .............
Exhibit 65 .....ccccovveeiiireieiene
Information concerning fines .
Prepared statement of

Davis, Michael, Deputy Assistant Secretary for Policy and Legislation,
Office of Civil Works, Department of the Army:

Information concerning costs ....
Prepared statement of .........ccccoeevieiiiniiiniiiiie,

Dudley, Susan, Mercatus Center, prepared statement of ............c.ccceeuveeennnes

Gilman, Hon. Benjamin A., a Representative in Congress from the State
of New York:

Letter dated September 15, 2000 .........cccceeeerieeeeiieeiriieeereeeeieeeevee e
Prepared statement of ............... .

Kamenar, Paul, Washington Legal Foundation, prepared statement of .....

Kucinich, Hon. Dennis J., a Representative in Congress from the State
of Ohio, letter to Colonel MOITOW ........ccoovuviieeeieeeiiireeeeeeeeeeeeeeeeeeeeereeeee e

Pozsgai-Heater, Gloria, daughter of John Pozsgai, prepared statement
OF ettt ettt ettt

OF ettt ettt et et e e bt e e abe e bt e st e e bt e sabeeetteebeenaraenaeas
Waxman, Hon. Henry A., a Representative in Congress from the State
of California, prepared statement of ..........c..cccccvveeeieiieciieecieeecee e,
Wayland, Robert, III, Director, Office of the Wetlands, Oceans, and Wa-
tersheds, Environmental Protection Agency, prepared statement of .......

(I1D)

164

24

69






FEDERAL WETLANDS POLICY: PROTECTING
THE ENVIRONMENT OR BREACHING CON-
STITUTIONAL RIGHTS?

FRIDAY, OCTOBER 6, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room 2157,
Rayburn House Office Building, Hon. Dan Burton (chairman of the
committee) presiding.

Present: Representatives Burton, Gilman, McHugh, Sanford,
Biggert, Chenoweth-Hage, Maloney, Cummings, Kucinich, and
Allen.

Staff present: Kevin Binger, staff director; Daniel R. Moll, deputy
staff director; David A. Kass, deputy counsel and parliamentarian;
Sean Spicer, director of communications; Nicole Petrosino and Nat
Wienecke, professional staff members; Robert A. Briggs, clerk; John
Sare, staff assistant; Robin Butler, office manager; Michael Canty,
legislative assistant; Josie Duckett, deputy communications direc-
tor; Leneal Scott, computer systems manager; Corinne Zaccagnini,
systems administrator; Michelle Ash and Elizabeth Mundinger, mi-
nority counsels; Ellen Rayner, minority chief clerk; and Jean Gosa,
minority assistant clerk.

Mr. BURTON. Good morning. A quorum being present, the Com-
mittee on Government Reform will come to order.

I ask unanimous consent that all Members’ and witnesses’ writ-
ten opening statements be included in the record and, without ob-
jection, so ordered.

I ask unanimous consent that all articles, exhibits, and extra-
neous or tabular material referred to be included in the record and,
without objection, so ordered.

Today, the Committee on Government Reform will focus on
issues surrounding wetlands and the implementation of wetlands
regulatory programs under Section 404 of the Clean Water Act. As
with any other environmental issue, there are those who seek more
protections and those who feel the existing protection is inherently
unfair and administered inconsistently. I think this hearing will
provide us with a truly comprehensive range of geographic, social,
economic and environmental interests that will highlight the
public’s frustration over problems with Section 404.

On panel one, we will hear from Paul Kamenar from the Wash-
ington Legal Foundation; Susan Dudley from the Mercatus Center;
and Kathleen Andria, Director of American Bottom Conservancy.
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We will also hear from Gloria Pozsgai-Heater, is that correct, and
Victoria Pozsgai-Khoury—is that correct? Pretty close? Good—prop-
erty rights advocates and the daughters of John Poszgai.

Panel two will consist of Michael Davis, Deputy Assistant Sec-
retary of the Army, Office of Civil Works; and Robert Wayland, Di-
rector of Wetlands, Oceans and Watersheds at the Environmental
Protection Agency.

I would like to thank all of you for being here today, and I look
forward to hearing everyone’s testimony.

I think many would agree that the current program is in need
of repair. Today, this impressive array of witnesses will provide the
committee with further guidance on and reaction to the issues sur-
rounding wetlands policy.

The issue of wetlands revolves around different scientific and
Federal program questions. Scientific questions include how to de-
fine wetlands and the current rate and pattern of wetlands losses,
as well as the importance of those losses. Federal program ques-
tions include the operation of the Federal Regulatory Program and
other programs to protect, restore and mitigate wetlands resources.

As one who loves the outdoors—I play a lot of golf. I love the out-
doors. I truly believe that wetlands are an important natural re-
source to our society. Wetlands can be valuable for water quality
improvement, erosion prevention, flood storage and recreation.
They also provide fish and wildlife habitat, food chain support and
contribute to our general quality of life.

However, the protection of wetlands has long been a contentious
issue. The confusing and onerous nature of existing wetlands policy
continues to result in a major controversy. Few would argue with
the statement that there are a number of fundamental flaws with
our current Federal wetlands policy. The inflexible and wide-rang-
ing definition of what constitutes a wetland has led to Federal pro-
tection of prairie potholes and other lands that have been farmed
by families for generations.

Many argue that the definition of wetlands has been unreason-
ably expanded to include properties which are not, in fact, wet-
lands. Because the current definition of wetlands is imprecise,
many plots of essentially dry land are now being classified as wet.
Therefore, I believe there needs to be a more clear, concise and ac-
curate definition of what truly constitutes a wetland.

As many of you know, three factors are considered when distin-
guishing a wetland: first, the number of days land is inundated or
saturated with water; second, whether the Earth is hydric soil;
and, third, whether the area has one of approximately 7,000 indica-
tor species of plants growing on it. Most of the problems associated
with defining wetlands have arisen not from disagreements over
the appropriate factors but over how many factors must exist and
to what degree.

Some experts have suggested taking a three-tiered approach to
regulating wetlands, from highly valuable to the least valuable.

Another factor to consider is the burden of proof in wetlands
cases when a property owner is charged with polluting a wetland.
When a government entity accuses a property owner of violating
the Clean Water Act, the courts have tended to accept the govern-
ment’s determinations that an area is a wetland, notwithstanding
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the fact that the burden of proof is supposed to be on the Federal
Government.

As a practical matter, the property owner must prove that his or
her land is not, in fact, a wetland. I believe, however, that the bur-
den of proof in wetlands cases, as in all others, should always rest
upon the government.

This leads us to the story of Mr. John Pozsgai. We have all heard
horror stories about small landowners who are needlessly victim-
ized by complex Federal policies. Well, today we will hear the per-
sonal story of one of these small landowners directly from his two
daughters, Gloria and Victoria.

Mr. Pozsgai is a former Hungarian freedom fighter who arrived
in this country in search of the American dream and freedom. And
I remember back in 1954, I believe it was 1954, when we received
some cries for help from the Hungarian freedom fighters. President
Eisenhower was in the White House, and they were ground under
the tanks of the Soviets. There wasn’t much that could be done,
and those people were heroic, in my opinion, fighting for what we
all believe in, that being freedom.

Mr. Pozsgai eventually settled in Morrisville, PA, and eventually
bought a small piece of land. After the factory he was working at
shut down, he opened a small truck repair shop on that land. This
truck repair business allowed him to make a modest living for him-
self and send his two lovely daughters to college.

After many years of hard work and perseverance, he decided to
purchase a small 14-acre tract of land directly across the street
which would allow him to expand his business and hopefully retire
a few years later. After cleaning up more than 7,000 old tires and
rusted car parts and putting some clean fill on the land in order
to build on it, he received notices from the Army Corps of Engi-
neers stating that he needed to cease and desist. He eventually
also received a notice from the Environmental Protection Agency
stating that he had to do the same.

After being spied upon by neighbors and local town officials both
day and night, Mr. Pozsgai was eventually arrested in his place of
business. He went through both civil and criminal proceedings con-
secutively, allowing no time for the punishment from the civil trial
to take effect. He was fined $200,000—cleaned up 7,000 old tires
and car parts and cleaned up this land which was an eyesore, he
was fined $200,000 in the civil trial. A criminal trial ended in a 3-
year prison sentence and an additional fine of $202,000.

I fully understand the controversy surrounding Mr. Pozsgai’s
case. He did receive notices from the Federal Government, as well
as the local government, asking him to stop filling his property. I
guess they wanted the old tires back on there and the rusty old car
parts.

On the other hand, I strongly believe that Mr. Pozsgai’s punish-
ment did not fit the crime. I mean, cleaning up a junkyard and put-
ting fill dirt in there and they put him in jail for 3 years and
$402,000 in fines? It seems to me that the EPA and the Corps
made an example out of Mr. Pozsgai.

I would like to show you a brief video clip to give you a better
idea of the Pozsgai story. So would you put that on, please?

[Videotape played.]



4

Mr. BURTON. Let me just say that I have been in Congress 18
years, and I believe that polluters should be punished. I believe
that the environmental protection laws should be enforced. I think
they should be revisited, especially in the area of the wetlands pol-
icy; but this is a travesty.

I have never heard of anything like a man—1956, I stand cor-
rected—a man who fought for his freedom against the Communists
in Hungary, laid his life on the line because he didn’t want to be
controlled by a totalitarian Communist dictatorship, risked his life
and everything he owned, which was taken away from him by the
Communists, comes to the United States of America, the land of
freedom and hope, and they put him in jail for cleaning up a dump
and putting clean fill dirt in there. It is the most onerous penalty
ever imposed for this kind of a crime by the Environmental Protec-
tion Agency and the Army Corps of Engineers and the Justice De-
partment, and I think it is tragic, and whoever instigated this they
ought to be punished for this overstepping what should be done.

Obviously, if he broke the law and he didn’t pay attention to the
notifications, there should have been some kind of punishment,
but, my God, 3 years in jail and $200,000 in civil damages and
i$202,000 in criminal damages, and 18 months in jail, that’s ridicu-
ous.

What I find most striking is that no one, and I mean no one,
truly cared about the condition of that piece of land, nobody—it
was a dump—until Mr. Pozsgai took it upon himself to clean it up.
He gathered up garbage that people had been dumping for decades
and placed some clean fill on the property so he could build on it.
%\/Iaybe he shouldn’t have. I don’t know. But this is just way out of
ine.

Clean fill is generally defined as Earth, dirt, soil and bricks, but
in the case of Mr. Pozsgai, the EPA and the Corps of Engineers de-
fined this clean fill as a pollutant—I mean, what were those tires?
What were all those rotten old car parts? And I used to live in a
place where we saw that kind of stuff—as a pollutant that was con-
taminating a wetland.

Unfortunately, there are countless other incidents similar to
John Pozsgai’s. All of these cases have two things in common:
First, the land involved is basically dry or only marginally wet at
most, making its characterization as a water of the United States
highly suspect. Second, the pollutants allegedly being discharged
into these waters of the United States and the activities for which
a permit is normally required almost always do not pose even the
remotest threats to water quality.

Property rights advocates argue that cases like Mr. Pozsgai’s
come about as a result of Federal agencies seeking to protect wet-
lands which are of marginal ecological value. Many claim that this
type of behavior is having a negative impact upon housing afford-
ability and will eventually have a negative impact on our Nation’s
economy.

It seems to me that we need to develop a wetlands policy that
also takes into account the need for reasonable residential and
commercial development.

Another major problem with the Federal Government’s current
wetlands policy, which also touches upon a fundamental constitu-
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tional principle, is individual property rights. The fifth amendment
to the Constitution clearly states that Americans shall not be de-
prived of life, liberty or property without due process of law. Nor
shall private property be taken for public use without just com-
pensation.

I certainly agree that true wetlands should be protected from
harm by the Federal Government, but the citizens who own that
land ought to be compensated for their loss. I truly believe that the
original intent of the Clean Water Act was to prevent real pollut-
ants from flowing from one body to another.

Over the years, however, Federal regulators have expanded and
reinterpreted the act’s open-ended terms to protect wetlands, a pur-
pose for which the act was never intended. I believe that many rea-
sonable people feel on both sides of the aisle that new thinking re-
garding our current wetlands policy must be considered. That’s the
purpose of today’s hearing, and I look forward to hearing every-
one’s testimony.

With that, I yield to my good friend, Mr. Kucinich.

Mr. KucinicH. Thank you very much, Mr. Chairman, and thank
you for holding this hearing on the important issue of wetlands
protection.

I want to welcome our witnesses and welcome the Pozsgai family
to Washington, DC. I know that in watching this brief news clip
and reading a little bit about your case, it is very depressing, and
it is heartbreaking. I know that your appearance here today is a
very emotional one for you, and I can assure you that this commit-
tee will deal with this very sensitively.

If the issue is simply your experience, I suppose that the chair-
man certainly is capable of making a case that what happened to
you is totally unjust, and I am sure that a review of that would
convince many people of that.

But what we are talking about here today, of course, as you un-
derstand, goes beyond your case and it involves policy toward all
wetlands in the whole United States, not the fact that perhaps
there was an abuse of power here. See, we don’t know that but,
when you watch, it is possible that could have happened. We don’t
know. But wetlands play an important role in purifying our water,
in controlling floods and droughts, in providing habitat for migra-
tory birds and threatened plants and animals; and, unfortunately,
we have lost almost half of our wetlands and continue to lose them
at an alarming rate. So that’s why I can have compassion for what
you have experienced and at the same time say that today we have
to look at a broader policy, and I do have compassion for what your
experience has been.

Now, in my own State in Ohio, 88 to 90 percent of the wetlands
that existed prior to settlement have been destroyed. The Great
Black Swamp of northwestern Ohio, which once covered an area
the size of the State of Connecticut, is virtually gone; and the in-
land and coastal marshes of Lake Erie have been reduced to less
than 5 percent of their original expanse. Once, 20 percent of the
Ohio landscape was wetlands. Now, they comprise only 1.8 percent
of it. Studies have ranked Ohio as having experienced the second
greatest percent loss of wetlands of any State in the country.
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Now, the Corps of Engineers and the Ohio EPA have addressed
this problem with a permitting policy that required no net loss of
wetlands. However, the National Audubon Society Great Lakes Re-
gional Office found that between 1990 and 1995 the Corps granted
individual permits which resulted in an 18 percent loss. In fact, 44
percent of the permits that were granted were expected to result
in a net loss.

The study found that the no net loss policy was failing because,
first of all, the Corps was not demanding adequate mitigation to
conditions in the permits; second, the Corps did not require “in-
kind” mitigation; and, third, the Corps and the EPA were appar-
ently biased toward enhancing deep water wetlands that housed
game species like fish and duck at the expense of shallow water
wetlands that enhance water quality and provide habitat for rep-
tiles, amphibians and food sources for birds; fourth, the Corps
granted a large number of “after-the-fact” permits; and, fifth, the
Corps and the EPA were keeping poor records.

Even if the Corps had demanded that developers replace each
acre of wetlands they destroyed, a 1997 study by the Ohio EPA
found that, “from a functional perspective, mitigation projects are
not yet measuring up to natural sites with respect to flood water
retention, water quality improvement and habitat provision.”

So I am looking forward to hearing from the Corps and the EPA
about what has been done to address these problems.

Now, Mr. Chairman, we will hear a lot of complaints about wet-
lands protections and their impact on private property rights. Some
might argue that the government should reimburse landowners for
the loss in property value caused by wetlands regulations, but also
I think we have to ask what about the landowners that brought
their land for a song because the buyer and the seller knew about
the wetlands restrictions? Should the government reimburse these
landowners?

And we are not—and if we are going to look at private property
rights, I don’t think that we should ignore the private property acts
of landowners who are negatively impacted by the loss of the wet-
lands. If the government allows the developer to fill in wetlands,
removing an important natural flood control device, who will reim-
burse the neighboring landowners when their homes are flooded?
What about the landowners that live, work and play near streams
and lakes that become more polluted because the water no longer
filters through the wetlands; and what about the public which is
interested in protecting the environment, saving endangered spe-
cies and protecting habitat for migratory birds? How do we reim-
burse them?

Mr. Chairman, these are all important issues; and I look forward
to hearing from the witness.

I ask unanimous consent to hold the record open so members
may submit speeches and additional materials.

Again, I want to thank the Chair for holding this hearing. I know
the Chair has concern about how Federal rules and regulations im-
pact people. So do I. And I also know that the witnesses here today
are reflecting on their own pain. We need to find out how that re-
lates to the wetland policies of the United States of America.
Thank you.
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Mr. BURTON. Thank you, Mr. Kucinich.

Ms. Chenoweth, who requested this hearing some time ago; and
I want to apologize to her publicly for not moving on this more
quickly, but we finally got around to it.

Ms. Chenoweth-Hage.

Mrs. CHENOWETH-HAGE. Chairman Burton, I am just so deeply
grateful to you for holding this hearing today on fundamental
issues that impact the very freedoms and rights of American citi-
zens.

You know, I have been acquainted with the Pozsgai family for a
number of years. In fact, that is literally one of the major reasons
why I ran for Congress. Because here was a case where a family
cried out, with the press, the national press, all the way from the
New York Times and the Washington Post and the San Francisco
Examiner and major television networks, crying out for redress, for
a redress of grievance for this heroic immigrant family, a family
who didn’t make much money but worked from the labor of their
own hands, couldn’t speak very good English but it was incumbent
upon them to understand the plethora of rules and regulations that
one could only acquire from studying the Code of Federal Regula-
tions to understand them.

Now, I agree that there is a need for wetlands, but wetlands that
grow as a result of the lack of maintenance on the part of the city
of Morrisville from cleaning up a drainage ditch? That’s carrying
the definition of wetlands too far.

An immigrant family who, when told that they could, “mitigate
the damage,” it wasn’t given to them in writing about what the
terms might be or why and explained to them. They just said,
“well, if you give us several thousand dollars maybe we can miti-
gate this.” Well, what did the government do in Hungary, in Com-
munist Hungary? This was the very same kind of thing that John
Pozsgai fled a Communist regime from. He didn’t understand what
mitigation was, and so he reported it.

A lot of American citizens don’t understand what mitigating
terms is, especially when the government asks for several thousand
dollars. So after reporting it, the full force of the Federal Govern-
ment came down on John Pozsgai one horrible day when he was
led away under arrest and his family didn’t know where he was
taken.

Interestingly enough, they finally found a lawyer, they finally lo-
cated their father, and they called the Marshals and said, can we
get our dad out of jail? Vicky and Gloria. And they said, yes, that
would be fine. You will have to post bond. Well, fine, we will get
our attorney, and we will come down. They said, don’t worry about
your attorney. Just bring your checkbook. And so they did.

At that point in time, after they wrote the check, they were in-
formed, oh, by the way, we can’t let your father go because we need
to search your home for guns and weapons.

Now, I ask you, Mr. Chairman, when in the course of liberty,
when in the course of justice, can any force in the Federal Govern-
ment ask for a search of a man’s home without a search warrant,
a warrant that ties guns to the crime in the home? It couldn’t have
happened, but they didn’t understand the process, and so John
Pozsgai sat in jail while the Federal agents came in and tore up
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the humble little Hungarian home looking for guns. Of course, they
didn’t find any guns. John Pozsgai had told them, I don’t need a
gun. I can go to the sheriff. He is just a few blocks away if I need
help. But they didn’t believe him. No, they had to prove who was
boss in this case. After all, John Pozsgai reported that he thought
the Federal Government was trying to bribe him when they said
they were simply trying to mitigate the situation.

Well, we understand mitigation, Mr. Chairman. We work in this
business, but can a Hungarian man who barely speaks English and
is functionally illiterate in terms of being able to read, comprehend
and understand English at that time, clear back in the 1980’s, un-
derstand what was going on? This is one of the most egregious
cases that I have ever heard of in the course of my work in public
policy and in the course of my work here in the Congress.

Mr. Chairman, I brought this case to your attention not because
my heart bleeds for this family and for what happened to them.
They don’t come from my district. They come from clear across the
country from the district that I represent, but this is such an egre-
gious case it had to reach the highest levels of Congress or else I
just wasn’t going to go home.

So, Mr. Chairman, you have very well in your statement covered
the circumstances involved, but the fact is that the harassment
goes on and on and on. After Mr. Pozsgai has served his term, after
he was on probation—and the last call I got from John Pozsgai be-
fore I came to Congress was this: He had just received a notice
from the Department of Immigration and Naturalization, this free-
dom fighter, that he received notice that he was going to have to
go back to Hungary, being deported to Hungary, because he was
a convicted felon.

Now, is that how America welcomes their immigrants? Is this
what this Nation stands for, this Nation that was birthed in free-
dom and liberty? We welcome freedom fighters. We welcome good
American citizens, but because of the full force of the Federal Gov-
ernment they put up a psychological sign that said, Hungarian im-
migrants aren’t welcome unless they kowtow.

Thank you, Mr. Chairman, for holding this hearing. I do want to
say that I think that wetlands are important, but this was a drain-
age ditch that was constructed in 1934 by the city of Morrisville,
whose water was blocked by 7,000 tires that had been illegally dis-
posed in this dump.

So we have a lot of work to do in terms of the whole wetland reg-
ulating authority, but, Mr. Chairman, never can this body turn a
deaf ear to the tragedies like John Pozsgai.

Again, I want to thank you for holding this hearing. I want to
thank Nicole Petrosino and Chris Caron for their very good work
and preparation.

Mr. BURTON. I want to thank you for bringing this to the atten-
tion of the committee.

[The prepared statement of Hon. Helen Chenoweth-Hage fol-
lows:]
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Statement of Congressman Chenoweth-Hage
Committee on Government Reform
2157 Rayburn House Office Building

QOctober 6, 2000

Chairman Burton, I want to thank you for holding this hearing today on fundamental
issues that impact the very freedoms and rights of Americans. You have exhibited extraordinary
leadership on these issues, and I commend you for your work. And, I especially thank you for
bringing before the Committee a tragic case of an American immigrant family that literally had
their dreams shattered by the federal government. It is a case that | have worked on throughout
my career, even before Congress. In fact, the story of John Pozsgai and his family haunted me
enough that it, in large part, motivated me to run for Congress to enact change in federal policies.

Mr. Chairman, this is why we are here -- to protect the freedoms and liberties of
individual citizens in this Nation. We represent the people, and we have the power and authority
and duty to stand in the way of an oppressive federal regime trampling on the rights of the
people. Ithank you for standing up to this sacred obligation. It is appropriate and fitting that I
conclude my current tenure in Congress seeking to right the wrongs committed against this fine
immigrant family, who have endured much pain at the hands of the federal government. Their
case epitomizes the tragedy that occurs when the federal bureaucracy exerts its control un-
checked over citizens, and shows no regard for the constitutional rights of property, due process,
and freedom itself.

Mr. Chairman, the story of John Pozsgai begins as the classic American tale of a person
fleeing from tyranny and instability to a land of freedom and security. John is an immigrant, a
Hungarian immigrant. He fled his homeland during the Revolution in 1956 because he refused
to raise arms against citizens of his own country. The tyranny the Soviets would impose was
simply unacceptable to him. This man fled to America in search of something better... freedom
and the American dream.

‘When John arrived, he was taken to a refugee camp in New Jersey. From there he was
outprocessed and settled into the life of a fine and proud mechanic. He met his future wife,
became and American citizen, and over the next thirty years, he would raise a family. During
this time, he would look out his front windew every morning and see¢ a dump, an #/legal dump. It
was a small, fourteen acre piece of land that had been illegally used as a dump for over thirty
years.

Mr. Chairman, John built a business doing mechanic’s work on trucks. He struggled in
the early years, but he made it. In almost all respects, John's life literally represented the
American dream. He raised a family, with a wife and two daughters, He owned his own home.
And, he built a business from the ground up. What more could anyone ask for?

Well, John evidently had the gall to think that he could buy an illegal dump, clean it up,
and build a new garage on it. He thought this, because he believed that when you owned
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property, you owned it. The government couldn’t take it away from you without compensating
you for it. So, John bought the dump across the street for $143,000. To do this, he mortgaged
his house.

Once he obtained the property, he immediately set about cleaning it. But, there were so
many tires on his property, he thought a cost estimate was in order for their removal. The cost
estimate was simple and to the point. It would cost $20,000 to remove the over seven thousand
tires that were illegally dumped on his property. John couldn’t afford that, so he removed them
himself with the help of his son-in-law.

One of the peculiarities of this piece of property was a stormwater drainage ditch ran
along its outskirts . This ditch should have contained a stormwater runoff culvert, but it was left
unfinished by the Township since 1962. A thousand tires were blocking this ditch. This resulted
in it flooding the dump, his street, and his own cellar every single year. So, when John removed
the tires, the water started flowing back down the ditch.

Concurrent with this, John started to have clean fill added to his land. He was preparing
it for construction. At the time, he received some focal citations. What for? He received them
for parking his vehicles on his own land. He also received them for selling firewood from his
trees on his own land. However, let’s put this in context. John did receive numerous local
citations. And, every single step of the way, he was attempting to obtain a permit so as to rectify
this situation.

However, eventually the township saw fit to inform the Army Corps, with no evidence,
that they believed ‘wetlands’ violations were occurring. From thereon, the Army Corps was
aggressive in saving an illegal dump from a man who only wanted to improve it.

Let’s be frank. Iremember when Congress passed the Clean Water Act. The intent of
this legislation was not to save dumps surrounded by industrialized areas from improvement.
The intent was to protect those sites that were legitimately wet that were important to the natural
ecosystem and wildlife.

Mr. Chairman, there is no “wildlife” on this property, only rats. This property is and was
a dump, pure and simple.

John Pozsgai was pursued ruthlessly by the Army Corps. His case was referred to the
Environmental Protection Agency (EPA), and then further referred to the Department of Justice.
During this time, people continually wanted to enter his property. He exercised his
Constitutional rights and told them to go away in no uncertain terms. What was the result? He
was investigated and prosecuted for adding clean fill to his dump. This is ridiculous. This
property was flooded because of garbage that dammed up a drainage ditch. Now it was
considered a wetland?

John was arrested. He had his house searched for weapons. He was sued civilly by Army
Corps. He was prosecuted by DOJ. He received a $202,000 fine. He was bankrupted. He was
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imprisoned for a year and 2 half. He was forced to live in a halfway house for a year and a half.
He was sentenced to five years of supervised probation.

At the time he was sentenced. John was characterized as the worst ‘environmental
criminal’ in the history of the United States. No one went to jail for the Exxon Valdez oil spill,
and yet, John Pozsgai spent a year and a half in the federal penitentiary for cleaning up a dump.
I’ve been to this dump. It smells badly and there are still tires littered all over their land. The
smell near the drainage ditch literally turned my stomach. The fact that the Army Corps actually
feels no guilt that their investigation ultimately resulted in a virtually illiterate immigrant going to
federal prison astounds me.

Mr. Chairman, what happened to John Pozsgai isn’t justice. It’s a travesty. Evenifhe
were guilty of all the things alleged in court, the penalty far outweighs any of the violations. I
can name case after case of corporations that purposefully polluted waters of the United States,
and becausc they could afford multiple counsels with specialized backgrounds, they received
fines. That’s it, fines that are virtually a drop in the bucket for these companies.

Mr. Chairman, John Pozsgai is a hero of mine. He is a salt-of-the-earth citizen who
simply struggled to achieve the American Dream, independence and self-reliance. We are a
nation that was born in the blood of patriots who struggled for the same ideal. It is simply unreal
that we now are wilnessing the same violations of natural rights that were perpetuated upon our
forefathers. The King does not own the land, individuals do. That’s precisely why our Fifth
Amendment says what it does.

Mr. Chairman, members of the committee, although I am coming to the end of my term, 1
would hope that after the facts are aired today, that Congress will follow through, and ensure that
justice is done in this tragic case. Let us reaffirm this family’s faith in the Constitution, that they
did indeed emigrate to a land that is free, and rights the wrongs that are committed against its
people.

Again, thank you, Mr. Chairman, and I look forward to this hearing today.



12

Mr. BURTON. With that, Mr. Allen, you are recognized.

Mr. ALLEN. Thank you, Mr. Chairman.

First, I would ask leave to submit a statement on behalf of
Henry Waxman, the ranking member.

Mr. BURTON. Without objection.

Mr. ALLEN. Mr. Chairman, thank you.

[The prepared statement of Hon. Henry A. Waxman follows:]
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STATEMENT OF HENRY A. WAXMAN
ON “FEDERAL WETLANDS POLICY: PROTECTING THE
ENVIRONMENT OR BREACHING CONSTITUTIONAL
RIGHTS?”
OCTOBER 6, 2000

Mr. Chairman, wetlands, even small isolated ones, serve important
purposes. They trap sediment and pollutants, hold rainwater for slow
release, help rivers be less prone to flooding, and are prime habitats for
wildlife.

Instead of reviewing how we can best protect these natural
treasures, today’s hearing focuses on the private property rights of
landowners who own such areas. In fact, today’s hearing highlights one
property owner in particular, John Pozsgai. We are told that he is just
another “innocent” landowner whose American dream was shattered by
overzealous bureaucrats. But this is just the majority again using
misleading anecdotes.

In fact, OMB Watch’s Citizens for Sensible Safeguards “Myths
and Consequences” report, which was created to go “beyond the horror
stories and erroneous claims offered in many anti-regulations sound
bytes,” lists Representative Chenoweth’s version of the Pozsgai story as
one of its top myths.

Mr. Pozsgai bought a piece of property knowing that it included
protected wetlands. Mr. Poszgai hired and fired four engineering firms
which told him the property was wetlands. His real estate agent told him
it was wetlands. He chose to buy the property anyway. In addition, he
began filling the wetlands before he purchased the property. His
position was, “[I] thought this was a free country here —you buy a piece
of land; you use it.”
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Does this case sound familiar? It should. It was in the news in
1989 and 1990. The Committee on Public Works and Transportation
held a hearing on it in 1989. Representative Chenoweth brought it back
to life in 1995 by citing it on the House floor. Now in 2000, we get to
hear again about how Mr. Pozsgai violated the law.

Even if we stick to the issue of landowners’ property rights, we
should be talking about the property rights of Mr. Pozsgai’s neighbors.
Property rights advocates argue that those wetlands that are frequently
dry should not be protected. However, when you fill in wetlands, and
then the heavy rains come or snow melts, there is no place for the water
to go but into roads and people’s homes.

Wetland regulations are not just protecting the turtles, birds, caddis
flies, and snail darters. Protecting wetland protects people as well. Mr.
Kamenar will likely testify that no birds or fish were harmed on Mr.
Pozsgai’s property. But he failed to mention that neighbors were
harmed. Mr. Pozsgai’s neighbors’ homes, generally not prone to
flooding, were flooded the year following the wetland filling.

Just like Mr. Pozsgai has stated, this is a free country. This is also
a country with laws and regulations. The Department of Interior
summed it up the best when it wrote, “John Poszgai did not go to jail for
filling wetlands, he went to jail because he knowingly and brazenly
refused to obey the law. In 1989, when Mr. Pozsgai broke the law,
President Bush was advocating that there should be no net loss of
wetlands. President Bush was on the right track. However, I would
argue that wetland policy should be more restrictive, certainly not less
restrictive as some will suggest today.
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Mr. ALLEN. According to the New England Interstate Water Pol-
lution Control Commission, the United States losses 100,000 acres
of wetlands every year; and I believe we need to act to reverse this
alarming trend.

I want to second the comments of Mr. Kucinich. I realize how dif-
ficult a situation this has been for the Pozsgai family and certainly
for thousands and thousands of people all across this country who
come in contact with this particular set of regulations. Some of
those cases are more difficult than others, and some are worked
out, and some are not.

Wetlands collect and filter our drinking water. Our sources of
clean drinking water are already imperiled by a number of dif-
ferent pollutants, including mercury. We need to be working to-
gether to protect sources of drinking water from a variety of pollut-
ants, including mercury.

Wetlands collect water that would otherwise flood nearby base-
ments, and that’s an issue in the Pozsgai case. Wetlands also pro-
tect our coastlines from flooding and storm damage. This is espe-
cially important in Coastal Maine, which I represent. Even more
important to Maine is the economic value of wetlands. The fishing
industry, which has been the backbone of the Maine economy for
centuries, is dependent on coastal wetlands and estuaries for
spawning grounds. Threats to coastal wetlands are a threat to the
way of life of many of my constituents.

Beyond the economic, health and environmental benefits that
wetlands provide for us, freshwater and coastal wetlands also pro-
vide a vital habitat for a diverse group of species, some of which
are endangered. I believe we have a responsibility to protect these
species and our environment in a balanced and reasonable manner.

Now, I realize that examples can be found of disproportionate re-
sponses to legitimate concerns on the part of the Federal Govern-
ment. I am not here to excuse any wrongdoing on the part of the
government in the course of executing the law, although I do ques-
tion whether this is the appropriate forum to retry individual cases
that have already been exhaustively adjudicated, and it is my un-
derstanding that this question involves more than simply filling in
an area designated as a wetland but also involves an issue simply
related to contempt of court.

However egregious the circumstances of an individual case may
have been, I cannot believe that one case study can be the rationale
for overturning a largely successful environmental policy. Our re-
sponsibility to the environment is simply too great.

I am proud of the work that the Bipartisan Oceans Caucus,
which I co-chair, has been doing and will continue to do to focus
attention on environmental issues related to the oceans. I look for-
ward to working with colleagues on both sides of the aisle through
the Oceans Caucus to study and hopefully resolve some of the prob-
lems that have contributed to the frightening decline of wetlands
in this country.

In closing, I just want to say that, as I look at the panels, as I
listen to opening statements, I am disappointed that this hearing
is the way that this committee will do environmental policy this
year. Though there may indeed be some problems with Federal
wetlands policy that need to be examined, I am not persuaded that
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the approach that is reflected in the choice of panelists is the way
to go.

I hope I am wrong about this. I hope I am wrong, but, given the
nature of this hearing, I doubt that it is likely to improve our wet-
lands policies over the coming years.

Thank you, Mr. Chairman.

Mr. BURTON. Mr. Gilman.

Mr. GiLMAN. Thank you, Mr. Chairman.

First, I would like to take this opportunity to thank Chairman
Burton for bringing this important issue before the committee
that’s been a problem for so many of us throughout the Nation, and
I would like to thank our panelists for providing our committee
with their views on how Federal wetlands policy has impacted their
lives and communities.

We all know that wetlands are a vital link between water and
land; and wetlands is a collective term for marshes, for swamps,
bogs and similar areas found in generally flat, vegetated areas and
depressions in our landscape and between dry land and water
along the edges of streams, rivers, lakes and coastline; and wet-
lands can be found in nearly every county and climactic zone in the
United States.

Regrettably, there has been too much of an error in the mapping
of wetlands and sometimes wetlands come in—maps of wetlands
come in after the fact when someone has been building on that
area.

Wetlands do act as a buffer against flooding and a filter to purify
streams and rivers throughout our Nation and serve as a breeding
habitat to thousands of migratory birds and assist in providing
clean drinking water to millions of Americans. However, protection
of wetlands and the EPA’s and Army Corps of Engineer’s policies
concerning the wetlands have been extremely controversial; and
the bureaucratic morass is impacted by an imprecise definition of
just what a wetland is.

Mr. Chairman, I would like to enter into the record a copy of cor-
respondence I have received from Mr. David Hawkins, a realtor
from my district. He is concerned that the new permitting regula-
tions are adversely affecting our region’s economy, and he states
that the most recent reduction and disturbance from one-third of
an acre to one-tenth of an acre for a national permit has created
a greater workload on the Army Corps of Engineers and applica-
tions for permits and wetland delineations have been seriously de-
layed because of the volume of the number of applications. The
usual turnaround, he says, of some 30 to 60 days has become 90
to 120 days, causing an unnecessary added time period to such per-
mit approvals.

The economics of our area depend on a reasonable schedule for
such permits, and he is asking us to seek to increase the staff
available to handle the additional applications.

[The information referred to follows:]
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D. L. Hawkins & Assoc,,Inc. Realtors

PO Box 276, 35 Mantkews St, Goshen, NY 10924
845. 294-3233  e-muail: landbuy@froniicrnernet 845 294-2687 ( fux)
a Real Estate Solutions Company

September 15th 2000

Congressman Ben Gilmen
419 East Main St
Middletown, WY

Dear Ben,

I would like to bring to your attention a problem that has come about due to a change ina
Federal Wetlands Regulations.

The most recent reduction is disturbance frorh 1/3 of an acre to 1/10 of an acre for a national
permit has created a greater work load on the Amy Corp of Engineers and applications for
pormoits and wetlande delineation's have been seriously dslayed because of the volume of
application,

The usual turn around time of 30 to 60 days has become 90 to 120 days, This causes an
unnecessary added time period to such permit approvals, The cconomies of our ares depends on

a reasonable schedule for such permits and I agk that you seek to increase the staff available to
handle the additional applications being process due to the change in the regulation,

Sincerely,

David L Hawking, Realtor
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Mr. GILMAN. But I am also disturbed about the gentlelady’s case
that she has recited for us, and to have the Pozsgai family here to
indicate to us how there has been an abuse of the wetland regula-
tions. I think that this is abominable, and I hope we can prevent
this from happening in the future.

We recite our concern for the Pozsgai—I hope I am pronouncing
that right—the Pozsgai problems that he is involved with; and we
want to apologize to him and his family for what he had to go
through because of the bureaucratic abuse of wetland legislation.

Accordingly, I am pleased that our committee will have this op-
portunity today to hear testimony from those whose lives have been
drastically affected by wetland regulation. Their input can play an
important role in any decisions that we may make with regard to
wetland protection policy.

So, Mr. Chairman, I again thank you for affording us this oppor-
tunity of expressing concerns about an important piece of legisla-
tion.

[The prepared statement of Hon. Benjamin A. Gilman follows:]
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Rep. Benjamin A. Gilman 10/6/00
Statement

Committee on Government Reform
Federal Wetlands Policy: Protecting the Environment
or Breaching Constitutional Rights?

Mr. Chairman, | would like to take this opportunity to thank
Chairman Burton for bringing this important issue before our
Committee, and | would like to thank our panelists for providing
our Committee with their views on how federal wetlands policy

has impacted their lives and communities.

Wetlands are the vital link between water and land.
"Wetlands" is the collective term for marshes, swamps, bogs, and
similar areas found in generally flat vegetated areas, in
depressions in the landscape, and between dry land and water

along the edges of streams, rivers, lakes, and coastlines.
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Wetlands can be found in nearly every county and climatic

zone in the United States.

Wetlands act both as a buffer a buffer against flooding and a
filter to purify streams and rivers. Throughout the United States,
wetlands serve as breeding habitat to thousands of migratory
birds and assist in providing clean drinking water to millions of

Americans.

However, protection of wetlands and the EPA’s and Army
Corps of Engineers’ policies concerning the wetlands have been
controversial and a bureaucratic morass impacted by an

imprecise definition of a “wetland.”
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Mr. Chairman, | would like to enter into the record a copy of
correspondence | received from Mr. David Hawkins, a realtor from
my district. Mr. Hawkins is concerned that new permitting

regulations are adversely affecting our region’s economy.

Accordingly, | am pleased that our Committee will have the
opportunity today to hear testimony from individuals whose lives
have been drastically affected by wetlands regulation. Their input
will play an important role in any decisions that the Congress

makes with regards to wetlands protection policy.

Mr. Chairman, thank you for affording me this opportunity.
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Mr. BURTON. Thank you, Chairman Gilman.

Let me just say, before we go to Mr. Sanford, that this committee
has oversight over the entire Federal Government, and wherever
there is a waste or abuse of government powers, then we do have
the responsibility, and this committee is the right vehicle to look
into that.

Mr. Sanford.

Mr. SANFORD. Thank you, Mr. Chairman.

I would, first of all, thank you for raising this issue and holding
this hearing.

I would as well say to Ms. Chenoweth-Hage that, of sorts, she,
too, has been a freedom fighter. She has consistently fought on this
issue, and the Congress will be a poorer place in her absence be-
cause this is an issue that desperately needs to be addressed, and
it is part of what makes me a conservative. I mean, I hear stories
like the Pozsgai’s story and you think about that, the strength of
the Federal Government against a family like this, and it gives me
real reservation about giving the Federal Government any addi-
tional power.

In fact, I think there is a special irony to what is going on here
in that, you know, the Federal Government is—has historically, in
terms of a single entity, it is the largest entity in terms of draining
of wetlands in this country, if you look back on a historical basis.
So I think there is a real irony here.

I would say that I have to respectfully disagree with my col-
league from Maine on the need to hold this hearing and the need
to hold it in this format. This issue has got to be addressed, and
I say that as one who has a very strong environmental voting
record. My colleagues on the Republican side basically call me a
“greeny,” but I have come to a conclusion that when it relates to
wetland policy we have got a real, real problem. Our policy in its
present form is nonsensical; it is ridiculous. It is a bureaucratic mo-
rass, as Chairman Gilman just stated.

Let me give you an example, just to get this idea across.

In my home district, in South Carolina, unfortunately 200 years
ago there were slaves digging what they called dikes in areas of the
coast of South Carolina. Those dikes are still there. They are old
rice fields. And a constituent of mine was out there repairing one
of these dikes, which is done on a fairly regular basis. They get
checked afterward by the Corps; and the Corps person was there
afterward checking the dike and looked at an area there along the
edge of one of these dikes and said, you will have to fill this area
in.

He says, I don’t understand. This is inside the dike. We just
skinned it off by 6 inches, and we put this dirt on high land.

And the Corps person said, yes, I acknowledge that. That dirt
was put on high land, but this was a wetland area, and you dis-
turbed the wetland area.

The conversation ensued and permits ensued, but the bottom line
was this: This person said, wait a minute, this doesn’t make any
sense to me. You are saying I have got to refill this wetland area
in, but this is not really a wetland. We control the water level with
dikes. We can set a one-way flap on this diked area such that we
could grow pine trees in here if we wanted.
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He said, it doesn’t matter. You have impacted it.

So what they had to do was—they had filled it with freshwater.
They let the freshwater out, which was all perfectly allowable.
They refilled it with saltwater, which was all perfectly allowable.
That killed off the freshwater vegetation. Then they were able to
drain the pond back down again and refill it. The regulator said,
that’s perfectly fine. My constituent said, tell me how that makes
any common sense at all. He says, it doesn’t, but we are just going
with the rules as they are now in place.

That is nonsensical law, if you can see that kind of 360 on a
patch of land basically drawn down by 6 inches. And I would say
that if we are ever going to get common sense on environmental
law—environmental law is there to protect ecosystems, and I think
what we would all recognize is ecosystems are diverse by their very
nature. So a wetland in the uplands of the West is very different
than a wetland along the coastal plane of South Carolina.

So I think this one-size-fits all has led to a lot of misinterpreta-
tion. Innocent people like my constituent in South Carolina or like
the Pozsgai family are being caught as victims as a result of this
morass, and I think it desperately needs to be addressed.

Again, I would reinforce the idea that addressing it won’t come
as quickly as it would have with Ms. Chenoweth-Hage leaving the
Congress, but it is something that I would beg of my colleague from
Maine and from other colleagues here on the Hill to address be-
cause it needs to be changed.

Mrs. CHENOWETH-HAGE [presiding]. Mrs. Biggert.

Mrs. BIGGERT. Thank you, Madam Chairman. I would like to
commend you for pursuing this type of hearing, and I would like
to commend Chairman Burton for holding the hearing.

I certainly understand the ecological significance of wetlands and
their need for protection, but I also understand the rights of prop-
erty owners. I would like to also disagree with my colleague from
Maine. I don’t believe that the testimony we are to hear today is
an isolated incident, and this is an issue that very much needs to
be addressed.

During my first term in Congress, I have heard from a number
of property owners in my district who feel that their rights have
been violated because of our wetlands policy and the way that it
has been implemented.

In one instance, a small businessman was told he needed a per-
mit to discharge anything into a nearby isolated pond. He didn’t
run a chemical company or anything like that. He ran a sports-
men’s club and there was a remote chance that some shot from a
shotgun might land in the water. And why did he need a permit
in this isolated pond on his property? Because at one end of the
pond there was a culvert that ran under a road to simply prevent
it from flooding in high rains.

Because of this culvert, the EPA and the Corps of Engineers in
their wisdom declared the pond a United States waterway. Fur-
thermore, it took EPA over 2 years to get him his permit.

Another constituent was told he violated the Clean Water Act be-
cause he cleared brush from a ditch to ensure proper drainage of
his farmland, and the EPA slapped him with a huge fine, and he
no longer can farm the land.
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I understand the need for balance between protecting wetlands
and property rights, but these stories and their frequency would
seem to indicate that the scales are tipped in favor of the wetlands.
I hope that those testifying today for the Army Corps and the EPA
take these stories to heart. These are true stories about real people
trying to live real lives, and I wish they were just stories somebody
made up because that would mean that Federal and State agencies
were appropriately balancing wetland protection with private prop-
erty rights.

It appears that that isn’t the case yet, but I am hopeful those tes-
tifying today can help us move in the right direction. Thank you.

Mrs. CHENOWETH-HAGE. Thank you very much.

I do want to state very clearly that this committee has not been
called to examine this case to retry it. The trial already occurred.
What the committee is investigating is the ongoing harassment
after Mr. Pozsgai has paid a tremendous price, and it is the ongo-
ing harassment that this committee is looking into.

So, with that, we will now welcome our first panel to the witness
table. I am very pleased to welcome Paul Kamenar, Susan Dudley,
Victoria Pozsgai-Khoury, Gloria Pozsgai-Heater and Kathleen An-
dria.

I wonder if you would please stand and raise your arm to swear.

[Witnesses sworn.]

Mrs. CHENOWETH-HAGE. Mr. Kamenar, would you like to make
an opening statement?

STATEMENTS OF PAUL KAMENAR, WASHINGTON LEGAL FOUN-
DATION; SUSAN DUDLEY, MERCATUS CENTER; GLORIA
POZSGAI-HEATER, DAUGHTER OF JOHN POZSGAI; VICTORIA
POZSGAI-KHOURY, DAUGHTER OF JOHN POZSGAI; AND
KATHLEEN ANDRIA, DIRECTOR, AMERICAN BOTTOM CON-
SERVANCY, AND CHAIRMAN, ENVIRONMENT COMMITTEE
FOR EAST ST. LOUIS, COMMUNITY ACTION NETWORK

Mr. KAMENAR. Good morning, Madam Chairman and members of
the committee. My name is Paul Kamenar. I am the senior execu-
tive counsel of the Washington Legal Foundation. Thank you for in-
viting us to testify here on the regulation of wetlands by the Corps
of Engineers and the EPA and the application of the takings clause
of the fifth amendment and the commerce clause to wetland regula-
tion and the real world impact of wetland regulation on private
property owners.

Our foundation is a nonprofit public interest policy center here
in Washington, DC, but we have members Nationwide who experi-
ence problems with the Corps of Engineers and the wetland regula-
tion. We promote the free enterprise system, protect private prop-
erty rights and oppose excessive government regulation. We also
sponsor an economic freedom law clinic at George Mason Univer-
sity Law School where I also serve as clinical professor of law.

Over the last 20 years, our foundation has litigated numerous
wetlands and environmental cases; and we have represented prop-
erty rights groups as well as individual owners, such as the
Pozsgais in their appeal. Most recently, we filed a brief in the Su-
preme Court which will determine whether or not the Corps of En-
gineers has commerce clause jurisdiction over isolated wetlands.
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We are also representing another small business owner whose
business was raided by 21 armed EPA agents. He was indicted on
two felony counts. It was later discovered that the EPA had altered
the logbooks to make it appear the water quality was a violation.
The court threw out the charges, decried the EPA swat team tac-
tics and said it was vexatious. That may be worth another hearing,
by the way.

Where does the Corps get authority to regulate wetlands? Con-
gress under Section 404 gave the Corps authority to regulate the
discharge of dredged or fill material into navigable waters. No-
where did Congress give authority to the Corps to regulate wet-
lands as the Corps would have the public believe.

In fact, we have a chart here. The Corps has a brochure called
“Recognizing Wetlands, An Informational Pamphlet,” which states:
“Section 404 of the Clean Water Act requires that anyone inter-
ested in depositing dredged or fill material into waters of the
United States, including wetlands,” must receive authorization for
such activities.

Note how they have the phrase, “including wetlands,” to give the
impression that Congress had that language in Section 404. They
try to emphasize that by even bolding that language and italicizing
it. The fact of the matter is, that does not appear in the statute.
This is all part of a regulatory action by the Corps defining what
is and what is not a water of the United States.

The Corps will try to claim they have jurisdiction here under
United States v. Riverside Bayview Homes, but there the court only
allowed them to regulate wetlands that are adjacent to open bodies
of water.

There is a serious commerce clause problem with the Corps regu-
lating wetlands in people’s backyards. There are court cases that
have struck down such authority on the grounds that there was no
connection to interstate commerce. You also have the regulatory
takings implication of wetland regulations. In short, when the
Corps tells you to leave your property in its natural state, they are
essentially saying to you, we are depriving you of all economically
viable use of your property. The Supreme Court has said that that
constitutes a regulatory taking and just compensation is owed to
the property owner.

What the Corps does is turn the just compensation clause on its
head. By requiring mitigation, they are telling the property owner
you owe us, the government, money for you to reasonably use your
property.

It should be the other way around.

Finally, this hearing deals with cases such as the Pozsgais. As
I said, we represented them on appeal. One thing that’s interesting
about that case is that at the time, this essentially isolated wetland
was subject to what was called Nationwide Permit 26, which means
he was entitled to fill up to 10 acres of the wetlands on this prop-
erty. At this point, they claim he has filled 4 acres. He went to jail
for 3 years for that. The way I read the law, he is entitled to fill
up another 6 acres of his land.

In pure catch-22 fashion, the Corps was demanding that Mr.
Pozsgai fill out a permit application, when the Corps’s own regula-
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tions state that if you have a Nationwide Permit 26, you don’t have
to fill out the permit.

This is not an isolated case. Ocie Mills and his son were sen-
tenced to the Federal penitentiary for 21 months for putting 19
loads of clean building sand on their property.

Members of the committee, these are outrageous examples. I
could go on and on. They are in my testimony. For these reasons,
though, I think it is important that Congress and this committee
continue to exercise its diligent oversight over the Corps and EPA
to ensure that these public servants of the Corps and EPA are car-
rying out their duties in a responsible manner. Thank you.

Mrs. CHENOWETH-HAGE. Thank you, Mr. Kamenar.

[The prepared statement of Mr. Kamenar follows:]
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SENIOR EXECUTIVE COUNSEL
WASHINGTON LEGAL FOUNDATION
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON GOVERNMENT REFORM
ON FEDERAL WETLAND REGULATION

October 6, 2000

Mr. Chairman and Members of the Committee:

Thank you for inviting me to testify on behalf of the Washington Legal Foundation on
the regulation of wetlands by the U.S. Army Corps of Engineers and the Environmental
Protection Agency, the legitimacy of that regulation under the Takings Clause of the Fifth
Amendment and the Commerce Clause, and the real world impact of wetland regulation on
private property owners.

The Washington Legal Foundation (WLF) is a national non-profit public interest law
and policy center based in Washington, D.C., with supporters nationwide. WLF devotes
substantial resources to promoting the free enterprise system, protecting private property
rights, and opposing excessive and unreasonable government regulation. WLF also sponsors
an Economic Freedom Law Clinic at George Mason University Law School where 1 also
serve as Clinical Professor of Law. Over the last twenty years, WLF has litigated numerous

environmental and wetland cases, and have represented property rights organization and
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individual property owners such as the Pozsgais in their appeals.’ Most recently, WLF filed
a brief in the U.§, Supreme Court in a case which will determine whether the Corps of
Engineers has jurisdiction under the Commerce Clause over isolated wetlands, simply
because they are occasionally visited by migratory birds.? WLF also has pending before the
U.S. Supreme Court a petition for writ of certiorari seeking review on behalf our client, Sam
McQueen, a South Carolina farmer, who was denied permission to develop two residential
lots, each about one-quarter acre in size, because they contain some wetland areas.> WLF
also represents a small business owner in a lawsuit against the EPA for malicious prosecution
and for constitutional violations when EPA criminally charged the owner and his company
with violating the Clean Water Act following a raid on his business with 21 armed EPA
agents. After it was discovered that EPA log books were altered to make it appear that there
were water quality violations, and after other evidence was suppressed, the court
subsequently dismissed the charges and later ruled that the prosecution and EPA’s "SWAT
team” tactics were "vexatious” and constituted harassment.* WLF has also previously

testified before the Congress on wetland issues, and has produced a number of publications

! See, e.g., United States v. Pozsgai, 999 F.2d 719 (3d Cir. 1593).

* Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers,
No. 99-1178 (oral argument scheduled for October 31, 2000).

* McQueen v. Sowth Carolina Department of Health and Environmental Conirol,
Office of Ocean and Coastal Resource Management (formerly known as the South Carolina
Coastal Council), No. 00-285. WLF also filed briefs in other takings cases as well. See,
e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992); Loveladies Harbor,
Inc. v. United States, 28 F.3d 1171 (Fed. Cir. 1994).

* Riverdale Mills Corp. v. United States, Civ. No. 0040137 (D. Mass. Aug. 8,
2000); Unired States v. Knott and Riverdale Mills Corp., Crim. No. 98-40022-NMG (July
27, 2000).
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on environmental issues, inchuding wetlands, through WLF’s Legal Studies Division. While
we appreciate the opportunity to present our views on the public interest aspects of the
Corps” and EPA’s wetland regulatory program, I want to make clear that neither I nor the
Foundation is advocating the passage or defeat of any legislation before the Congress.
SOURCE OF FEDERAL REGULATORY AUTHORITY OVER WETLANDS
There can be no doubt that the federal regulation of private property that contains
wetlands is a highly controversial, complex, and debatable topic. While certain wetlands,
depending upon their ecological value and functions, provide environmental benefits for the
public at large, the real question is whether and how the federal government shouid regg)ate
impacts on wetlands. Under Section 404 of the Clean Water Act, Congress gave authority to
the Corps of Engineers in 1972 to permit "the discharge of dredged or fill material into the
navigable waters at specified disposal sites.” 33 U.S.C. § 1344(a). These few words by
the Congress have spawned volumes of litigation and regulations over the last 25 years,
atternpting to determine what the Congress meant by "dredge or fill material” and "navigable
waters." Nowhere in Section 404, however, did Congress give the express authority to the
Corps to regulate wetlands. Section 404 was never intended by Congress to be a Wetlands
Protection Act. Rather, the Clean Water Act, including Section 404, was designed solely to
protect water quality, not contro} flooding or provide wildlife habitat by regulating wetlands.
Indeed, scores of bills have been introduced in Congress over the years to address the
wetland issue in a more appropriate and straightforward manner. Yet the Corps would have
the public believe that the Congress expressly and clearly gave it such carte blanche authority

over wetlands, as evidenced by a Corps” brochure, "Recognizing Wetlands: An Informational
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Pamphlet,” which states:

Section 404 of the Clean Water Act requires that anyone interested in depositing

dredged or fill material into "waters of the United States, including wetlands” must

receive authorization for such activities.

By putting the phrase "including wetlands” within quotes, the Corps gives the public
the false impression that its elected representatives in the Congress expressly and
unambiguously stated in statutory language that "wetlands" were covered by Section 404,
when it fact, wetland coverage is purely a creature of regulatory action. Indeed, lest the
public not get the full import of the Corps’ false impression, the misrepresentation is
compounded when the Corps not only italicized the phrase "including wetlands" but also
bolded the phrase. While the Corps is to be commended for attempting to explain its
regulatory program to the public, this type of misrepresentation of the statutory language is
inexcusable, and the Corps should delete that statement from its literature.

To be sure, the Corps has promulgated regulations greatly expanding on the definition
of "navigable waters," which Congress defined only as "waters of the United States.” The
Corps defines "waters of the United States" to include certain wetlands, i.e., those adjacent
to waters "which are currently used, or were used in the past, or may be susceptible to use
in interstate or foreign commerce." 33 CFR §§ 328.3(a)(1); 328.3(b). The Corps definition
also includes isolated or intrastate wetlands if filling them “"could affect interstate or foreign
commerce.” 33 CFR § 328.3(a)(3). But what exactly is a wetland? According to the
Corps, it is any land which exhibits three wetland characteristics: vegetation, soil, and
hydrology. Does the wetland have to be wet? Absolutely not. Indeed, the Corps brocture

referred to earlier makes that point clear when it warns the public:



31

Caution: Most wetlands lack both standing water and waterlogged soils at least part
of the growing season.

Indeed, this caution is worth heeding; certain parts of the desert have been classified
by the Corps to constitute wetlands, even though the Corps’ regulations state that "wetlands
generally include swamps, marshes, bogs, and similar areas.” 33 CFR § 328.3(b). The
Corps determines what property constitutes a wetland by using a complex 150-page manual
entitled "1987 Corps of Enginecers Wetland Delineation Manual," which contains lists of
thousands of vatieties of wetland vegetation and soil. One would think that the Corps would
make this key manual readily available t¢ the public on its webpage. Unfortunately, one
would have great difficulty finding this document because it is not published on the Corps’
main webpage which is rather user unfriendly with respect to locating wetland regulation
information; rather, the Manual is published by the Corp’s Water Experiment Station in
Vicksburg, Mississippi. More troubling is the fact that the Delineation Manual has not been
subject to public notice and comment, and was not published in the Federal Register as
required by the Administrative Procedures Act.

‘What can a property owner do if he disputes the Corps’ characterization of his land as
a wetland? Until just a few months ago, not very much. Unfortunately, the courts have held
that Congress did not provide for pre-enforcement judicial review of the Corps’
determinations. Rather, a property owner was required to go ahead with his fill project and
then wait until the government arbitrarily chose to employ administrative, civil, or criminal
enforcement actions against the property owner, and then challenge the Corps’ delineation in
that proceeding. Thus, a property owner had to risk being indicted just to get a court to

review a questionable wetlands designation of his property. The Corps has now finally
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instituted an administrative appeal process that is intended to provide for review of wetland
delineations, but it remains to be seen how effective and costly that process is.

No doubt the Corps and the EPA will defend their regulatory authority over wetlands
by citing the Supreme Court’s decision in United States v. Riverside Bayview Homes, 474
{:EAS, 121 (1985). But in that case, the property in question consisted of "marshy land near
the shores of Lake St. Clair,” an obvious wetland adjacent to a navigable waterway. It was
only under these circumstances that the Court deferred to the agency’s expertise to decide the
boundaries of the continuum between open water and dry land. The Court expressly
declined to "address the question of the authority of the Corps to regulate discharges of fill
material into wetlands that are not adjacent to bodies of open water.” /d. at 131 n.8. Many
of the problems associated with the Corps’ regulatory program consist of isolated or
essentially isolated wetlands that are not adjacent to open bodies of navigable water such as
lakes, rivers, or oceans, and for failing to show any effects on interstate commerce as a
predicate for its regulatory action.

COMMERCE CLAUSE LIMITS TO FEDERAL WETLAND REGULATION

Even if the Corps’ definition of wetlands, however broad, is authorized by the Clean
Water Act, there is a further question of whether the Corps can exercise jurisdiction over the
private property consistent with the Commerce Clause of the Constitution found in Article I,
Sec. 8, CL 3. In recent Commerce Clause cases, the Supreme Court has made it clear that
the exercise of federal authority over essentially state and local activities does have its

constitutional limits. See United States v. Lopez, 514 U.S. 549 (1995); United States v.

Morrison, 120 S. Ct. 1740 (2000) ("even under [this Court’s] modern, expansive
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interpretation of the Commerce Clause, Congress’ regulatory authority is not without
effective bounds"). The U.S. Court of Appeals for the Fourth Circuit recently applied these
fundamental principles when it struck down the Corps’ regulatory grasp over isolated
wetlands by overmurning the criminal conviction of a developer charged with filling wetlands.
The court held that "33 CFR 328.3(a)(3) (defining waters of the United States to include
those waters whose degradation ‘could affect’ interstate commerce) is unauthorized by the
Clean Water Act as limited by the Commerce Clause and therefore is invalid. . . ." United
States v. Wilson, 133 F.3d 251, 253-54 (4th Cir. 1997). Under the Commerce Clause, such
"hypothetical” rather than actual effects on interstate commerce exceed Congress’ power over
what is essentially local land use activity. Of course, the Corps has instructed its agents to
ignore this decision in all the other circuits,

More significantly, the Supreme Court will hear the case of Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178 later this month which
raises two key issues: 1) whether the Corps’ determination that the wetlands in question in
that case is based on a permissible construction of the Clean Water Act and 2) whether the
Corps can constitutionally exercise federal regulatory authority over the wetland where the
only nexus with interstate commerce is the fact that migratory birds may land on the
property. In the Foundation’s brief, we argue that the Corps’ migratory bird rule is not a
permissible exercise of federal authority under any of the three criteria the Court has
delineated to authorize federal regulatory jurisdiction. The rule is not a regulation of the
"channels of interstate commerce” nor a regulation of the "instrumentalities of commerce.”

Migratory birds are simply not articles of commerce. Thus, the rule can only be upheld, as
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the government concedes in its briefs, if the activity, although wholly intrastate, has a
"substantial effect on interstate commerce.” However, the Court has stated that isolated
activity can be aggregated to meet the "substantial effects” test only if the underlying activity
is commercial in character. The temporary presence of a migratory bird on one’s property is
not economic or commercial activity. If the Supreme Court upholds the Corps’ migratory
bird rule, then any property, whether wetland or not, that is used by migratory birds, can fall
within the federal government’s jurisdiction. This would be a sweeping, and indeed,
virtually limitless assertion of federal power over local land use in violation of federalism
principles and the Tenth Amendment.

Not only is the Corps’ broad definition of wetlands constitutionally troubling, there is
also controversy over what is meant by the phrase "discharge of dredged or fill material” in
Section 404. That issue recently came to a head in a challenge to the Corps’ so-called
"Tulloch" rule. On its face, Section 404 does not prohibit draining a wetland; the law only
regulates the "discharge" of dredged or fill material "into navigable waters" (interpreted by
the Corps to include wetlands). Thus, removing vegetation and soil from a wetland is not a
"discharge" of fill material. Nevertheless, the Corps sought to extend its jurisdictional
tentacles over this activity by claiming that when wetland soil is excavated or wetland
vegetation is cleared, and dirt trickles or falls back onto the ground in the process, a
technical discharge of dredged or fill material into wetlands has occurred. However, the
U.S. Court of Appeals for the District of Columbia Circuit struck down the Corps’ "Tulloch”
rule as an impermissible interpretation of Section 404. National Mining Association v. U.S.

Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir. 1998). This case illustrates perfectly
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why Section 404 was never intended to be some kind of Wetlands Protection Act. Surely.
federal legislation could be easily crafted to prevent the draining of wetlands, and indeed,
legistation protecting wetlands from such activity has been introduced over the years. In
addition, most states have strict wetland protection legislation in place which is the more
éppropriate mechanism for regulating such wetland disturbances.
REGULATORY TAKINGS IMPLICATION OF WETLAND REGULATIONS

Even assuming the Corps’ has the authority to regulate wetlands, whether dry or wet,
and regardless of how attenuated those wetlands are to interstate commerce, the Takings
Clause of the Fifth Amendment is an important consideration in determining the impact such
regulation has on private property rights, The Fifth Amendment provides that private
property shall not be taken for public use without providing just compensation to the owner.
Thus, when the Corps refuses to allow a property owner to develop a vacant lot that contains
wetlands, the government has effectively taken the property even though title to the property
is still in the hands of the owner who continues to pay property taxes on "worthless”
property. The Supreme Court has made it clear that when government regulation requires
the owrner to leave his or her property in its natural state -- whether because the land is a
wetland, or is habitat to endangered species, or for similar environmental reasons -- and in
doing so, effectively eliminates all economically viable use of the property, a regulatory
taking has occurred requiring the government to pay t}}e owner just compensation under the
Fifth Amendment. See Lucas v. South Carolina Coastal Comm’n, 505 U.S. 1003 (1992).
The courts have specifically found regulatory takings and awarded compensation in cases

where the Corps has denied permits for filling wetlands. See, e.g., Loveladies Harbor, Inc.
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v. United States, 28 F.3d 1171 (Fed. Cir. 1994). However, litigating these kind of cases are
very expensive and time consuming, leaving small property owners without any effective
recourse when their permit applications are denied or otherwise unlawfully conditioned by
requiring the property owner to pay for so-called "mitigation” efforts, that is, purchasing or
;festoring other wetlands to serve as compensation for the loss of wetlands to be developed.
In reality, this mitigation program is essentially extortion which can be paid by large
developers who are able to pass the costs of the new housing onto consumers; small property
owners are forced to bear those costs or abandon their project.

The mitigation program, which has been touted by the Corps as a reasonable market-
based program, is actually a regulatory taking in disguise. Assume that a property owner’s
one-acre lot is a wetland and a permit is required. If the Corps denies the permit outright,
and the owner is denied essentially all economically viable use of his property, a regulatory
taking has occurred. However, if the Corps conditions the issuance of the permit by
requiring the owner to mitigate the loss of the wetland, for example, by buying an acre of
wetlands somewhere else, the Corps has effectively required the owner to move his wetland
and leave it undisturbed. The regulatory taking analysis should be no different in that case
than if the Corps denied the permit outright. Assume that the Corps tried to avoid a
regulatory taking by telling the owner of a wetland lot that instead of filling and developing
his wetland, he should buy a lot across town for $20,000 that is upland, and build his home
or business over there, and to leave his original wetland one-acre lot untouched. Under that
scenario, it is clear that the owner’s original wetland lot was rendered useless by the permit

denial, and a regulatory taking has occurred. It should not make any difference from a
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regulatory takings perspective whether the owner is forced to buy a wetland lot in
“mitigation” in order to develop his original wetland and turn it into upland, or keep his
original lot intact as a wetland and buy an upland lot for development. In short, the Corps’
compensatory mitigation program has turned the Just Compensation Clause on its head,
forcing property owners to pay or compensate the government for the privilege of developing
their own property, when in reality, the government should be compensating property owners
for requiring them to leave their property in its natural wetland state, ostensibly for the
benefit of the public at large. Unfortunately, small preperty owners do not have the
resources to bring lengthy and expensive regulatory takings claims in the courts.

IMPACT OF CORPS’ WETLAND REGULATORY AND ENFORCEMENT
PROGRAM ON PROPERTY OWNERS

There can be no doubt that the Corps’ wetland regulatory program imposes huge costs
on cities, farmers, water agencies, utilities, developers, and small property owners. With the
recent changes to the Corps’ Nationwide Permit (NWP) program, one can expect yet
additional costs and regulatory burdens. Before 1977, NWP 26 did not have an acreage limit
for filling isolated wetlands and those above the headwaters. In 1984, the Corps imposed a
maximum project limit of 10 acres under NWP 26. By 1996, the acreage limit was reduced
to three acres, and now, NWP 26 has been abolished altogether and replaced with a
combination of other Nationwide Permits that have an acreage limit of only 1/2 acre, with a
pre-notification requirement for filling an area as small as 1/10 of an acre! The legality of
the Corps’ issuance of new and modified NWPs is currently being challenged in federal court
here in Washington, D.C. A recent report prepared by the Corps entitled "Cost Analysis for

the 1999 Proposal To Issue and Modify Nationwide Permits” (Jan. 2000) concluded that
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direct and indirect compliance costs for the regulated community would greatly increase. and
that the Corps would need an additional 15 percent funding to administer the new program.
However, a separate study prepared for the National Association of Counties, Foundation for
Environmental and Economic Progress, concluded that the costs to the Corps would be
ﬁouble the Corps’ estimate, or 30 percent.’ The study also concluded it takes a total of 313
days to prepare and process a nationwide permit application, and a staggering 788 days for
an individual permit. Id. at 2. The Corps’ low numbers for processing permit applications
is due to the fact that the Corps does not begin to count the processing days until a
completed application is submitted. Thus, application permits are not ;ounted as received by
the Corps if the Corps decides that it is not satisfied with all the information in the
application, and requires the applicant "to go back to the drawing board" and resubmit the
application. The study also concluded that the elimination of the NWP 26 program "could
impose costs well in excess of $300 miltion per year, or over $100,000 per affected acre."
Id. at 44. Another study examined the time it took the Corps to process individual rather
than general permit applications, and concluded that the time involved was substantially in
excess of the Corps’ computation. See V. Albrecht and B. Goode, "Wetland Regulations In
The Real World" (1994). The report noted that the actual time spent in submitting and
processing an individual application was approximately double the time estimated by the
Corps, that is, 262 days instead of 141, The report also notes that the withdrawal rate of
applications for individual permits was 66 percent for the first quarter of fiscal year 1994, If

there is no objection, 1 would like to submit that report for inclusion in the record.

* D. Sunding and D. Zilberman, "Analysis of The Army Corps of Engineers” NWP
26 Replacement Permit Proposal” (Jan. 2000).
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This hearing has also been called to focus on the plight of small property owners such
as Mr. John Pozsgai who find themselves caught up in the Corps’ regulatory and
enforcement program. Our Foundation represented Mr. Pozsgai on appeal after he was
convicted. Rather than go into details about his case, I would like to submit for the record a
c4opy of our brief which we filed on his behalf. Mr. Pozsgai’s daughters and their current
counsel are also here today to talk more specifically about their case. Simply put, for
allowing clean, non-toxic, non-hazardous fill material to be placed on an old dumpsite that he
cleaned up, Mr. Pozsgai was criminally prosecuted for placing the clean fill and topsoil on a
small part of his property that the Corps deemed to be a wetland. He was given a three-year
prison term and fined $202,000 (which we were able to get reduced to $5,000 on appeal).

At that time, Mr. Pozsgai’s sentence was the longest prison term even meted out in the
history of the United States for any water polluter, even for those who wilfully placed
hazardous and toxic pollutants directly into rivers and lakes, and where fish were killed and
the public’s health was impaired. Keep in mind that Mr. Pozsgai did not place anything into
water or the nearby drainage ditch which no one disputes runs clearer today thanks to Mr.
Pozsgai’s "illegal" cleanup efforts than it did when he and his wife first purchased the dump
in 1986. Keep it also in mind that Nationwide Permit No. 26 was applicable to Mr.
Pozsgai’s property at the time because the Corps determined that his property was above the
headwaters. NWP 26, found in 33 C.F.R. § 330.5(a)(26), stated as follows in 1987:

(26) Discharges of dredged or fill material into the waters listed in

paragraphs (a)(26)(i) and (ii) of this section except those which cause the loss

or substantial adverse modification of 10 acres or more of such waters of the

United States, including wetlands. For discharges which cause the loss or sub-

stantial adverse modification of 1 to 10 acres of such waters, including
wetlands, notification to the district engineer is required in accordance with
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section 330.7 of this section. (Section 404).

(i) Non-tidal rivers, streams, and their lakes and impoundments,
including adjacent wetlands, that are located above the headwaters.

(ii) Other non-tidal waters of the United States, including adjacent
wetlands, that are not part of a surface tributary system to interstate waters or
navigable waters of the United States (i.e., isolated waters) (emphasis added).

This nationwide permit recognized that certain waters and their adjacent wetlands are
not that critical to achieving water quality {(which is, after all, the goal of the “"Clean Water
Act")y and that the discharge of dredged or fill material into those waters are generally
allowed, even if the fill causes the "loss" or "substantial adverse modification” of up to 10
acres of such waters.

As one court of appeals described it:

A pationwide permit is one covering a category of activities occurring
throughout the country that invoive discharges of dredge or fill material that

will cause only minimal adverse effects on the environment when performed

separately and that will have only minimal cumulative effects. See 33 U.S.C.

1344(e)(1). Such a permit is automatic in that if one qualifies, no application

is needed before bepinning the discharge activity. Riverside Irrigation District

v. Andrews, 758 F.2d 508, 511 (10th Cir. 1985) (emphasis added).

See also 33 C.F.R. § 320.1(c) ("If an activity is covered by a general permit, an
application for a Diepartment of] A[rmy] permit does not have to be made.") (emphasis
added). In pure Catch-22 fashion, the Corps was demanding that Mr. Pozsgai fill out a
permit application when the Corps’ own regulations stated that he didn’t have to.
Furthermore, the Justice Department conceded in court that the evidence of federal
jurisdiction over his property was "quite thin." The Corps and EPA were clearly satisfied
with letting this allegedly damaging fill material remain on the "wetland” site while Mr.

Pozsgai served his three-year sentence. In short, the government used a cannon to swat a

gnat. Even if a person wilfully violates a regulation, any punishment should be proportionate
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to the offense. A person who purposely jaywalks or drives 45 mph in 2 40 mph zone, has
"wilfully” violated the law. Should that person be punished by throwing him in prison? Or
would a reasonable fine, and perhaps community service be more rational. 1 think most
people, even ardent protectors of wetlands, would agree that Mr. Pozsgai’s three-year
sémence for a minor regulatory offense was clearly excessive.

Unfortunately, there are other cases of heavy-handed wetland enforcement. For
example, Ocie Mills and his son were sentenced to prison for 21 months for placing a dozen
or so loads of clean building sand on a 1/4 acre lot that the Corps deemed to be a wetland.
The government failed to invoke administrative or civil penalties which would have been
more appropriate for that case.

Even those who try to improve the environment and actually create wetlands find the
Corps’ regulatory requirements to be major roadblocks. For example, Sam and Vicki
Sebastiani, dedicated conservationists, wanted to turn part of their 175-acre winery in
California into wetlands because of their ecological value. Rather than viewing the
Sabstianis’ efforts as a laudable example of wetland creation, the Corps felt that the project
would involve some impact to current wetlands. Thas, in addition to creating 90 acres
wetlands, the Sebastianis were forced to build another 4 acres of wetland on a another
portion of their property. An official of California’s Department of Fish and Game observed
that by blindly enforcing the Corps’ regulatory authority, this was "going to be
counterproductive and discourage stewardship. We should be working with landowners and
not against them."

Another example of misguided Corps’ enforcement and regulatory activity involved
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the 2.8 acre commercial lot purchase by Gaston Roberge in Maine in 1964 for his
retirement. In 1986, the elderly Roberge tried to sell his property. but the Corps told him it
was an illegally filled wetland, but he could try 10 apply for an after-the-fact permit. After
paying consultants over $50,000, the permit was denied three years later. He filed suit to
éllege a temporary taking of his property when it was discovered that the Corps never did an
adequate delineation of his property. An internal Corps’ document uncovered during the
case showed that the Corps wanted to use Roberge as an example to discourage other
property owners from reasonably developing their property. The memo said "Roberge would
be a good one to squash and set an example.” Embarrassed by this memo, the government
quickly settled after Roberge’s eight-year long quest {or justice.

Unfortunately, there are dozens more of these kinds of cases where the small property
owner is unfairly targeted for treatment and lacks the resources to press his or her ciaims in
court. For these reasons, it is important for the Congress and this Committee to continue to
exercise its diligent oversight over the Corps and EPA to ensure that these public servants
are carrying out their duties in a responsible manner.

* ok k%
Thank you again for inviting me here today to present these views. I would be glad

to answer any questions that the Committee may have.
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Mrs. CHENOWETH-HAGE. The Chair now recognizes Ms. Susan
Dudley from the Mercatus Center.

Ms. DUDLEY. Well, we pronounce it Mercatus, even though I
think the proper Latin pronunciation is Mercatus.

Thank you for inviting me. I am Susan Dudley, and I am a sen-
ior research fellow and deputy director of the Regulatory Studies
Program at the Mercatus Center. It is a research, education and
outreach organization at George Mason University. My remarks
today are my own.

They are based on an analysis we submitted as part of our public
interest comment project in 1998 to the Army Corps of Engineers
on the Nationwide permit regulations.

As Mr. Kamenar mentioned, Section 404 of the Clean Water Act
prohibits the dredging or filling of navigable waters without an
Army Corps of Engineers permit. However, over the last 25 years,
the interpretation of navigable waters has evolved first to include
wetlands adjacent to navigable waters and subsequently to include
all wetlands. Under the current Federal Government definition,
there are over 100 million acres of protected wetlands in the
United States. Over 80 percent of these wetlands are on private
property.

The Corps has developed a system of Nationwide permits that
allow certain activities in certain environments without time con-
suming case-by-case reviews. However, this last March, the Corps
markedly reduced the availability of this streamlined program in
favor of case-by-case approval of individual activities that affect
more than one-half acre.

Since approximately 90 percent of activities permitted under the
Corps’ Section 404 program have been authorized through the Na-
tionwide permits, the shift toward more case-by-case review poses
not only serious challenges to small property owners but also to the
Corps’ ability to function efficiently.

The Corps estimates that under its new regulations it will re-
ceive over 2,800 additional permit applications that will require
case-by-case review each year.

It predicts the new regulation will impose direct costs on the
public of $34 million a year. The National Association of Counties
predicts much higher public costs, on the order of $300 million per
year. These estimates of direct costs do not include the costs of in-
creasing the already long delays Americans face when applying for
permits, nor the possibility that taxpayers will be asked to pay for
larger staff to manage the increased workload.

What environmental gain can Americans expect to get from these
more burdensome procedures? The Corps has not quantified that,
but according to researchers, voluntary, incentive-based programs,
including those of the Fish and Wildlife Service, and the Depart-
ment of Agriculture, as well as States and conservation groups,
have been far more effective than the Corps’ regulatory program at
stemming the loss of wetlands since the mid-1980’s. Indeed, re-
views of Federal data suggest that not only has the U.S. achieved
the goal of no net loss of wetlands, but it would be achieving that
goal even without the Section 404 program. In other words, if funds
used to run the Corps of Engineers regulatory program were di-
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verted to voluntary incentive programs, the rate of wetland gains
would likely be even greater.

The ineffectiveness of the Corps’ program compared to incentive-
based programs is due to simple economics. Land use restrictions
reduce private incentives to protect wetlands. Filled land may
sometimes be more valuable to the owners than wetland, even if
the social value of the wetland is significant. The current program
aggravates this underlying problem by reducing the private value
of wetlands to landowners. Land use restrictions provide no incen-
tives to property owners to devise creative solutions to manage and
protect wetland resources. Instead private owners are pitted
against Corps’ permit writers because the nature of land use re-
strictions creates an inherent conflict. In contrast, incentive-based
programs foster cooperation by allowing a property owner to reap
the benefits of wetlands preservation.

Chairman Burton and Mr. Kamenar mentioned the takings
clause of the Constitution. This requirement recognizes not only
that a tradeoff sometimes exists between social values and private
values as in the case of wetlands, but also the importance of the
compensation mechanism in aligning private and public incentives.
The Corps of Engineers has an important mission, but it would do
well to learn from the insights of our forefathers and the success
of existing incentive-based programs.

The Section 404 program is characterized by burdensome review
processes, lengthy delays, and enforcement actions that often ap-
pear incommensurate with the violation. Private landowners are
denied the use of their land without compensation and without fair
consideration of the net social effects, both costs and benefits of use
restrictions. Rather than centralizing control over privately owned,
local resources, the Corps should endeavor to enhance private in-
centives to manage wetlands and leave the resolution of specific
intrastate issues to State and local authorities. Thank you.

Mrs. CHENOWETH-HAGE [presiding]. Thank you, Ms. Dudley.

[The prepared statement of Ms. Dudley follows:]
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The Regulatory Studies Program (RSP) at the Mercatus Center at George Mason
University is dedicated to advancing knowledge of regulations and their social
consequences. As part of its mission, RSP produces careful and independent analysis of
agency rulemaking proposals from the perspective of the public interest. In 1998, we
submitted comments on the Army Corps of Engineers’ Proposal to Issue and Modify
Nationwide Permits. These comments, and my testimony today, do not represent the
views of any particular affected party or special interest group, but focus on the effect of
the Corps’s approach to wetlands protection on overall social welfare.

The Corps’ authority under Section 404 of the Clean Water Act

Section 404 of the Clean Water Act of 1972 prohibits the dredging or filling of navigable
waters of the United States without an Army Corps of Engineers permit. “Navigable
waters” is defined in the CWA as “waters of the United States, including the territorial
seas.” However, over the last 25 years, the interpretation of navigable waters has evolved
first to include wetlands adjacent to navigable waters, and subsequently to include all
wetlands. Under the current federal government definition, there are over 100 million
acres of protected wetlands in the United States. Over 80 percent of these wetlands are

on private property.’

The Corps considers its permitting duties to be a “public interest balancing process,”
which is guided, in part, by Section 404(b)(1) Guidelines developed by EPA. While in
recent years the conflicts between EPA and the Corps over permitting under Section 404
have been mitigated through memoranda of understanding between the two agencies.
EPA still retains veto authority over Corps decisions.

The Corps has developed a system of nationwide permits (NWPs) that allow certain
activities in certain environments without time-consuming case-by-case permit reviews,
However, through rulemakings over the last several years, the Corps has moved away

These remarks do not reflect an official position of George Mason University.
*  Ralph Heimlich ez al Wetlands and Agriculture: Private Interests and Public Bemefits. USDA,
Economic Research Service AER-765. September 1998,

Regulatory Studies Program, Mercatus Center, George Mason University ]
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from generic nationwide permits for certain activities and circumstances, and toward
more case-by-case approval of individual activities.

[n March 2000, the Corps issued a final rule that terminated NWP 26, which authorized
the discharge of fill into up to three acres of wetlands without obtaining an individual
permit. [t replaced it with five new nationwide permits and also modified six others. The
minimum acreage limit for eligibility for these new and modified permits is one-half acre
(down from the previous limit of 3 acres). In addition, individuals considering activities
that affect more than one-tenth of an acre must notify the Corps before proceeding.

Since approximately 90 percent of activities permitted under the Comps’ Section 404
program are authorized through NWPs.” the shift toward more case-by-case review poses
not only serious challenges to small property owners but also to the Corps’ ability 1o
function efficiently.

The Corps estimates that under its new NWP regulations, the Corps will receive over
2,800 additional permit applications that will require a case-by-case review each year. It
predicts the new requirements will impose direct costs on the public of $34 million per
year. The National Association of Counties predicts much higher public costs, on the
order of $300 million per year.! These estimates of direct costs do not include the costs
of increasing the already long delays Americans face when applying for permits. The
Corps” budget has increased by 75 percent since 1980,° and the increased work load
created by the revised NWP regulations may well result in requests for more staff, further
increasing costs to taxpayers.

Wetland econsmics

While wetlands offer important social benefits, not all wetlands are created equal. The
werm “wetland,” as used by the Corps, covers not only picturesque stream banks and
marshy expanses that offer important habitats for waterfowl and wildlife, but also small
patches of land that may, under certain conditions, get wet.’ Moreover, the tradeoff is
often not between a wetland in its natural state vs. urbanization, but as in the case of Mr.
Poszgai, between discarded land used as an unofficial dumping ground vs. a cleaned-up
and productive lot. The weighing of public and private values of these diverse wetlands
requires recognition not only of their different social or environmental values, but their
different private values.

NWPs cover a smaller fraction of the acreage permitted by the Corps, roughly one-third.

The NACO report was based on the Corps’ proposal, which differed from the final March 2000 rule.
Melinda Warren, Center for Study of American Business, Regulatory Budget Report 23, June 2000.
hitp:/icsab.wusthedu/,

See for example, discussions of the cases of James Wilson and Robert McMackin, by Defenders of
Property Rights, www.yourpropertyrights.org.

Regulatory Studies Program, Mercatus Center, George Mason University 2
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OMB's Economic Analysis Guidelines’ directs agencies, before developing new
regulations. to examine “whether the problem constitutes a significant market falure.”
Yet, in none of its regulatory actions over the last several years has the Corps stopped to
ask the primary question: what market failure or systemic problem is its permit program
designed to remedy? While Section 404 of the Clean Water Act of 1972 prohibits
dredging or filling navigable waters of the United States without a Corps permit,
understanding the fundamental reason for federal involvement is essential to the design of
appropriate policy.

Navigable waters and, arguably, wetlands are public goods—they provide social benefits
greater than the benefits obtained by the owner. Private landowners may gain private
benefits by converting wetlands to alternative uses, such as agriculture or housing. The
costs of such conversion to the private landowner may merit the conversion, but the
broader social costs (loss in fish and wildlife habitat, increased flood potential, etc.) may
exceed the social benefits of conversion. This does not mean, however, that wetlands are
not subject to market pressures. It simply means that the public benefit of maintaining
property in its undeveloped state is greater than that realized by the landowner.®

In economic jargon, property rights are not specified fully, and the property owner cannot
internalize the full social benefits of a wetland (or the social costs of dredging or filling a
wetland). Thus, absent a market mechanism by which the public could make payments to
the landowner, the amount of wetlands held by private landowners will be less than the
amount desired by the public.’

Federal role in wetlands protection

Up until the last 25 years, federal policy has exacerbated this public good problem with
programs to encourage conversion of wetlands. Federal grants to States during the 19"
century paid for levees and drainage to facilitate conversion of wetlands for agricultural
production. Until as recently as 1985, farm program payments were based on acreage,
providing additional incentives to convert wetlands to crops. While the rate of wetlands
conversion averaged 800,000 acres per year between the first settlement to 1954,
government statistics for 1982-1992 reveal a conversion of less than 80,000 acres per
year.'® Other statistics suggests that we arc now achieving our goal of no net loss of
wetlands, and indeed are actually seeing an increasing in net wetland acreage."'

“Economic Analysis of Federal Regulations Under Executive Order 12866, US. Office of
Management and Budget, January, 1996

For a nice discussion of the public good aspects of wetlands, see Courtney LaFountain. Center for the
Study of American Business, Policy Brief #164, January 1996.

The Fifth Amendment to the Constitution requires the government to compensate property owners for
private property taken for public use. This Constitutional requirement recognizes not only this tradeoff
between social value and private value, but the importance of the compensation mechanism in aligning
private and public incentives.

Heimlich eral op. cit.

Jonathan Tolman, “Swamped: How America Achieved *No Net Loss’,” Environmental Studies
Program, Competitive Enterprise Institute. April 1997 ISSN#1085-9047

Regulatory Studies Program, Mercatus Center, George Mason University 3
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USDA economists suggest that policy changes are partly responsible for the decrease in
wetlands conversion, but increased agricultural productivity and falling commodity prices
have also reduced demand for agricultural land, and they are unable statistically to
separate the market and policy factors.”?

The evolution of the Corps’ permitting program, and the recent changes toc NWPs in
particular, have attempted to address the public good aspect of wetlands by regulating
certain activities in navigable waters and adjacent lands. This approach, however, further
exacerbates the problem of inadequately defined property rights. Regulations that
attenuate land use options take away private property rights and thereby reduce private
incentives to use land in ways that improve social welfare. As a result, the Corps’
program to protect wetlands has not been as effective as those approaches that define
private rights and rely on private incentives to internalize the external social benefits of
protection.

The Corps® approach also raises an important and related constitutional question. The
Fifth Amendment to the Constitution states that “private property [shall not] be taken for
public use, without just compensation.” Our forefathers recognized that such
compensation was not only fair, but also necessary to align public and private interests.
The issue of regulatory takings arises when government restricts what property owners
can do with their property. When are such restrictions “takings” that must be
compensated? This issue has been addressed in various courts and may arise in a case to
be heard by the Supreme Court this term, which specifically deals with the Corps’
jurisdiction over wetlands,

Private incentives offer better protection

Several authors have compared the effectiveness of the Corps’ Section 404 program to
public and private incentive-based programs for wetland restoration.'> The voluntary,
incentive-based programs of the Interior Department’s Fish and Wildlife Service (the
Partners for Wildlife Program and the North American Waterfowl Management Plan),
and the Department of Agriculture’s Wetland Reserve Program. along with State, local
and private efforts, such as those of Ducks Unlimited and other conservation groups,
have been largely responsible for stemming the loss of wetlands since the mid-1980s,
The Administration’s Clean Water Action Plan recognizes the role these incentive-based
programs have played, and will continue to play, in wetland conservation and
restoration.

Tolman uses federally reported data to show that the U.S. has achieved the stated goal of
“no net loss” of wetlands. However, he observes that:

Heimlich et.al. op. cit.

See, for example, LaFountain op. cit, and Tolman op. cit..

U.S, Environmental Protection Agency and US. Department of Agriculture. Clean Water Action
Plan: Restoring and Protecting America’s Waters. February 1998, (EPA-840-R-98-001)

Regulatory Studies Program, Mercatus Center, George Mason University 4
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The data suggests that the U.S. would still be experiencing “no net loss™ of
wetlands even if the 404 program disappeared. In fact, if the funds used to
run the Corps of Engineers regulatory program were diverted to voluntary
incentive programs. the rate of gain would likely be even greater.

The reasons for the ineffectiveness of the Corps’ program, particularly when compared to
the effectiveness of incentive-based programs, are clear.

Land-use restrictions reduce private incentives to protect and manage wetlands.
“Filled” land may sometimes be more valuable to the owners than wetlands. The permit
program aggravates this underlying problem by reducing the private value of wetlands to
landowners. Land use restrictions provide no incentives to property owners to devise
creative solutions to manage and protect wetland resources. Instead, private owners are
pitted against Corps’ permit-writers because the nature of land-use restrictions creates an
inherent conflict. This conflict leads to deadweight losses for society, as resources are
expended to fight and enforce Corps permitting requirements.

The costs of permitting are borne by the property owners (and the users of the land,
including families who purchase or rent residences in affected areas) while the benefits
are enjoyed broadly. It should not be surprising that voluntary, incentive-based programs
that attempt to internalize the external benefits of wetlands protection by compensating
property owners who undertake restoration efforts, are more effective at achieving their
goals. In contrast to the conflict inherent in the Corps’ permit program, which imposes
costs on property owners, these incentive-based programs foster cooperation by
internalizing with the property owner the benefits of wetland preservation.

The federal government is unlikely to set socially optimal goals for wetland use and
protection. Absent a significant market failure, markets allocate scarce resources to their
highest and best use, maximizing social welfare. When not left to the market however,
determining the socially optimal quantity and quality of a public good, such as wetlands,
requires careful balancing of competing goals and recognition of the opportunity costs of
different actions.

In our 1998 comments on the Nationwide Permit proposal, we highlighted the Corps’
lack of analysis regarding the social costs and benefits of its actions and its failure to
determine what level of wetlands protection would maximize net benefits. The Corps
had developed those proposals based on little if any analysis or information on the extent
to which land in the U.S. would be affected by the NWP modifications, to say nothing of
the benefits or costs associated with the more restrictive activity-specific permit
requirements.  After receiving public comment, and in response to a Congressional
requirement, the Corps conducted an analysis of the consequences of its proposals. The
results of this evaluation lead it to issue a final rule that included some cost-saving
revisions.

'* " Tolman, ibid.

Regulatory Studies Program, Mercatus Center, George Mason University 5
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However, even a careful analysis at the national level will obscure impertant information
regarding the benefits and costs that accrue to local populations affected by wetlands.
The approach adopted by the Corps in March 2000 still relies on case-by-case approval
by federal officials.

The Corps permitting process is already widely recognized as being slow and expensive,
and the trend toward increased reliance on case-by-case reviews rather than generic
permits will exacerbate those delays or increase taxpayer costs. The delays themselves
have opportunity costs, which are real costs to American consumers; they reduce the
availability and increase the ultimate costs of residential housing and non-residential
activities. Furthermore, there are significant costs both to the Corps and property owners
associated with enforcing the new permitting requirements.

Retroactive designation as a wetland requiring a Corps permit also imposes significant
burdens on unsuspecting property-owners.'® This uncertainty increases all property costs,
thus increasing the cost of living for American families. These are real costs that will be
diverted from more valued uses, such as actually restoring, enhancing or protecting
valuable wetlands, or protecting the health and weifare of American citizens in other
ways.

State and local solutions are more likely te meet goals of protecting valuable
wetlands. Alternative approaches, including those that rely on private incentives and
state and local controls may be more effective at protecting valuable wetlands. For
example, the Clean Water Action Plan presents a case study of California grape growers
who voluntary created a no-crop buffer zone along streams based on an economic model
developed by a local agency.

Under other sections of the Clean Water Act, and through local land use authorities, State
and local governments already consider the potential impacts of projects on impaired and
critical resource waters. States also conduct wetland protection programs, independent of
the federal government, which are tailored to local ecological values. For example, many
states protect wetlands through shoreline or coastal zone protection programs, and the
states of Maryland and New York regulate wetland buffer zones (which the Corps does
not). Many states also protect “critical areas” of ecological significance through special
land use controls, and wetlands are also protected by local zoning ordinances.'’

Defenders of Property Rights, a nonprofit national legal foundation dedicated to protecting property
rights, represented a retired couple in Arrowhead Lakes, Pennsylvania, who suddenly received a cease
and desist order from the Corps, informing them that their land was now legally a wetland. The Corps
ordered the couple to dig up their entire yard outside a five-foot perimeter surrounding the house and
driveway and to create new wetlands two times the size of the house at another location. Under threat
of civil fines and/or criminal prosecation, the couple was given only 60 days to submit a plan to carry
out these orders, which would entail the expense of hiring an environmental consultant and uprooting
their landscaped yard to make way for reseeding of government-approved native plants and trees.
Defenders of Property Rights obtained an after-the-fact permit allowing the couple to keep both their
house and landscaping.

7 Jonathan H. Adler, “Swamp Rules: The End of Federal Wetland Regulation?” Regulfation, Vol. 22, No.
2.
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Wetlands have largely intra-state effects. so state and local authorities are in the best
position to resolve any issues that cannot be resolved between private parties.

For wetlands that cross state boundaries, Anderson and Hill note:

an authority larger than a single state may be necessary to apportion water
among the states and to determine water quality policy. This authority
does not have to be the national government, however. Interstate
commissions should clarify private rights to water quality and quantity,
encourage water transfers across state borders, and establish water quality
standards where appropriate. 18

Conclusions

The Corps’ Section 404 program is characterized by burdensome review processes,
lengthy delays, and enforcement actions that often appear incommensurate with the
“violations.” Private landowners are denied the use of their land without compensation
and without fair consideration of the net social effects (both costs and benefits) of use
restrictions. The burdens of smaller property owners who must face the permitting
procedures and mitigation requirements are especially troubling because they often do
not have the time or money necessary for extensive permitting procedures nor the
resources with which to bargain.

The Corps’ recent rulemakings, which reveal a trend away from generic nationwide
permits for certain activities and circumstances, and toward more case-by-case approval
of individual activities, are likely to increase these burdens. In March, it replaced NWP
26 with five activity-specific nationwide permits, and reduced the maximum size for
which a generic permit would apply from three acres to one-half acre. This approach will
increase the costs of the Section 404 program to American citizens, both as taxpayers and
consumers, and it is not likely to increase the benefits American citizens derive from
wetlands.

The costs associated with the increase in case-by-case permitting will be borne by
Americans as taxpayers and consumers, as the new rules may well increase the
bureaucracy, increase the time it takes to get NWP approval. and increase property costs
(increasing the cost of living for American families). These social costs will be diverted
from more valued uses, such as actually restoring, enhancing or protecting valuable
wetlands, or protecting the health and welfare of American citizens in other ways.
Moreover, federal data indicate that (1) despite lengthy reviews, the Corps disapproves
less than one percent of the permits it processes and (2) voluntary incentive-based
programs have been more effective at restoring wetlands than the Corps’ Seciion 404
program. Thus, expanding the case-by-case review process 1o include more areas is
unlikely to increase the quantity of the nation’s wetlands, nor improve their condition.

8

Anderson Terry L. and Peter J. Hill “Environmental Federalism: Thinking Smaller” in PERC Policy
Series, Jane C. Shaw, ed. Issue Number PS-8 (December 1996)
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The Corps” goal of "encouraging development that is planned and designed for the long-
term protection of the nation’s valuable aquatic resources” 1s a good one. However, by
taking private property rights from propenty owners. the Corps’ approach is ineffective
and its recent regulatory actions move in the wrong direction. Rather than a lengthy.
burdensome permit process and costly enforcement proceedings that will increase the
cost of living for all Americans, the Corps could achieve its goals more effectively by
returning property rights that have been taken away. By allowing planned developments
in defined locations to proceed without a cumbersome review (as envisioned by the
nationwide permit process the Corps has moved away from), the Corps would give State
and local governments the flexibility to work with private parties to devise mutually
satisfactory management plans that meet social geals. Clearly defined property rights
will provide the best incentives to ensure the optimum level of wetland protection and
environmental quality.

Rather than centralizing control over privately-owned, local resources, the Corps should
endeavor to enhance private incentives to manage wetlands. and leave the resolution of
specific intra-state issues 1o state and local government authorities. A greater reliance on
generic nationwide permits would leave important decisions regarding activities in and
around wetlands to parties that are best able to address them ~ property owners and state
and local decision-makers.

Regulatory Studies Program, Mercatus Center, George Mason University 8
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Mrs. CHENOWETH-HAGE. The Chair recognizes Ms. Pozsgai-
Khoury.

Ms. PozsGAI-KHOURY. Madam Chairman, members of the com-
mittee, I am honored and appreciate this opportunity to appear be-
fore this committee today. My name is Victoria Pozsgai-Khoury. I
am the daughter of John Pozsgai of Morrisville, PA. I will speak
briefly on his background and the history of his case. Additionally,
I will explain the absolutely devastating effects that impersonal
and bureaucratic agencies like the Army Corps of Engineers and
the Environmental Protection Agency have had upon families and
communities.

First, you should understand why I am speaking to the commit-
tee today instead of my father. My father is a first-generation im-
migrant to this country. He can communicate adequately in
English, but it is sometimes broken and sometimes results in a
misunderstanding in both meaning and intent.

Members of the committee, my father was born in prewar Hun-
gary. As a small child, he witnessed horrendous actions of a truly
tyrannical government. Each day he witnessed the Nazis corralling
the Jews and other dissidents into gated cattle cars across the
street from his home. These were his formative memories. Later in
his life he was forcibly conscripted to serve the Soviet Army as a
mechanic. All he ever wished to do was to raise his family and live
a humble life; however, this was not to be because of the Hungar-
ian Revolution. At the time my father was told he would be forcibly
reintegrated into the Soviet Army. He could not morally consent to
fighting his fellow countrymen, so he fled to freedom in America.

My father raised our family with the belief that America was not
just a good country, but a great Nation. Members of the committee,
Mr. Chairman, this country was good to my father. Nowhere else
in the world would he have been able to arrive with nothing, buy
a piece of property, and build a truck repair business. For this,
both he and my family are incredibly thankful.

However, this was not to be accomplished without literal sweat
and blood. He took no vacations or breaks over the course of 40
years, none. He had no relatives to help him build his business,
and his immediate family lived in a town where the word “immi-
grant” was literally an epithet.

On January 15, 1964, my father would realize the proudest day
of his life when he became a naturalized American citizen. My par-
ents continued to struggle for over 40 years, but they were ulti-
mately successful in building a solid truck repair business. This is
John Pozsgai, my father.

Both my sister and myself have vivid memories of playing in the
illegal dump located across the street when we were children. It is
a 14-acre plot of land that has been filled with assorted junk such
as cars, steel remnants, fill, and tires, thousands of tires. Not sur-
prisingly, a tire store was located next to our dump. The dump con-
tained a stormwater drainage ditch system. This ditch was filled
with old tires. Our road and basement were flooded every single
year for approximately 20 years because of these old tires, and
since we removed them, it has never been flooded for the past dec-
ade.
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In 1986, my father signed an agreement of sale. He wanted to
build a 12,500-square-foot building that would expand his truck re-
pair business and enhance the community. He removed well over
5,000 tires from our dump, approximately 1,000 tires of which were
in the drainage ditch. Then, within months of acquiring the prop-
erty, notices were sent to my father from the Army Corps of Engi-
neers informing him of the presence of wetland. These supposed
wetlands stem from a stream that was connected to navigable wa-
ters of the United States.

Mr. Chairman, members of the committee, a stream never, never
ran through our property. From the beginning, it was a stormwater
drainage ditch that was installed by the township of Morrisville in
1936. We repeatedly told this to the Army Corps of Engineers, yet
they never believed us. Just this past year, the township of Morris-
ville has finally recognized the responsibility for the upkeep of this
stormwater drainage ditch.

Mr. Chairman, members of the committee, my father is the type
of man who will tell you straight to your face whether he likes you
or not. When people came to our property to trespass on it, he told
them in no uncertain terms to leave. He believed that America was
still a country where a man’s property was his own, and that the
government needed a warrant before attempting to collect evidence
to use against any citizen.

Please remember his background. He came to this country to es-
cape governmental tyranny over his family’s life. When my father
started receiving notices, he did not fully understand some of them.
Some of the notices were forwarded to our prior lawyer who never
told us about them, many of them actually referred to a completely
different piece of property with another tax parcel number, and a
few my father flat out ignored because he was totally convinced
that there was a mix-up between the properties being cited.

Remember, this was an illegal dump for approximately 30 years.
People had deposited fill, cars and tires all over it. He had never
in his wildest imagination thought he would ever be thrown into
jail for adding clean fill to this dump.

In 1987, my father was informed by the Army Corps of Engineers
that he was being sued to restore the property to its previous con-
dition. It is important that you understand that the Army Corps
wanted him to reestablish the damming effect that approximately
1,000 tires in a stormwater drainage ditch had. In effect, they were
telling him to redam his property that had been an illegal dump
for over 30 years.

When he was told by the Army Corps that he needed a permit
to build his truck repair shop, he obtained a water quality permit
from the Pennsylvania Department of Environmental Resources.
He thought, we thought, that he had gotten the right permit. He
thought everything was OK, because he was told by the Depart-
ment of Environmental Resources that this dump was not on the
national wetlands inventory.

Mr. Chairman, members of the committee, at every point along
the way, my father kept asking, how can we make this work?
When he was told by the Army Corps of Engineers he must do
mitigation to build on his property, he thought he was being asked
for a bribe. He went to the FBI to report it. He never fully under-
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stood what he was accused of doing wrong, yet the Army Corps
sued him. Concurrently, the Army Corps referred his case to the
Environmental Protection Agency, who then referred it to the De-
partment of Justice for criminal prosecution. At the same time he
was being sued by the Army Corps, he was continually being asked
to add more information to process his permit. This was our catch-
22.

The effect this had upon my family is absolutely devastating. In
the end, my father was imprisoned for a year and a half. He lived
in a halfway house for a year and a half and was given 5 years
supervised probation. At the time we lost my father, he was the
sole support of my family for over 30 years. My family was forced
to declare bankruptcy because our family was unable to pay the
property tax on our dump. Subsequently, the judge lowered his fine
to £5,000. I lost my job as a journalist after my editor explained
to me that my father’s name was too visible for the news. But then
the thing that hurt the most was scheduling my own wedding be-
tween trials and appeals.

I sincerely wonder if the EPA has ever considered investigating
the Army Corps for the countless acres of wetlands they regularly
destroy in their projects. Now, that would be an interesting exer-
cise, to say the least.

While my father was still in prison, the Army Corps ordered a
restoration of our newly acquired property. They wanted to restore
it to wetlands.

Now, in the process of restoring our property, they excavated 10
acres, moving 400 truckloads of fill from one side of the property
to other. They dug a hole and said it would turn into a wetlands
pond. Ten years later the hole is a hole, it is not a pond.

Mr. Chairman, members of the committee, this harassment has
simply gone too far. Our family has been bankrupted. My father
lost the use of his property without ever being compensated. Worst
of all, my father literally lost 3 years of his life, and we lost our
father. This occurred even though the Solicitor General of the
United States admitted that the evidence the government had ju-
risdiction on the Pozsgai property was admittedly thin.

So Mr. Chairman, members of the committee, many of you may
be wondering what can be done. In my written testimony, I propose
a five-tiered solution that I would ask you to study carefully. I
promise you, it makes much more sense than the rules that we are
living under now.

In conclusion, I still believe America is a great Nation. I am firm-
ly convinced that in no other Nation would two simple daughters
of a Hungarian immigrant be allowed to honor this full committee
of its governing body. However, I am not sure my father feels the
same way. He is a man who believed enough in this country to
seek citizenship. Now he is a convicted felon, and he still does not
understand why he was ever charged.

Mfl Chairman, members of the committee, I thank you so very
much.

Mr. BURTON [presiding]. Thank you very much. That is a heart-
rending story. I would like to have those five recommendations that
you make, and we will take a close look at all of those.

[The prepared statement of Ms. Pozsgai-Khoury follows:]
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TESTIMONY OF VICTORIA POZSGAI-KHOURY
BEFORE
THE HOUSE COMMITTEE ON GOVERNMENT REFORM
2157 RAYBURN HOUSE OFFICE BUILDING
OCTOBER 6, 2000

Chairman Burton, Mr, Waxman, and other Members of the Committee:

1 am honored and appreciate the opportunity to appear before this Committee foday. My
name is Victoria Pozsgai-Khoury. As some of you may already know, I am the daughter of John
Pozsgai of Morrisville, Pennsylvania. For those of you who are not familiar with my father’s
story, I will briefly speak to his background and the history of his case. Additionally, I will
explain the absolutely devastating effects that impersonal and bureaucratic agencies like the
Army Corps of Engineers and the Environmental Protection Agency can have upon families and
communities.

JOHN POZ, 'S BACKGROUND

To give you an idea of my father’s background, you should understand why I am speaking
to the Committee today instead of my father. My father is a first generation immigrant to this
country, and while he can communicate adequately in English, it is somewhat broken and
sometimes results in misunderstandings in both meaning and intent.

Members of the Committee, my father was born in pre-war Hungary. As a small child, he
witnessed the horrendous actions of a truly tyrannical government. You see, he lived on a small
farm directly across the frain tracks from a government run railroad. Each day he witnessed the
Nazis corralling Jews and other dissidents into gated cattle cars. He remembers the clanging of
the train doors as they closed on the lives of his neighbors, friends, and countrymen. These
memories would be formative in the development of his character, and his belief in America and
for the freedom it represents.

Mr. Chairman, Members of the Committee, it would be nice if my father’s story ended
here, but it doesn’t. Later in life, he was forcibly conscripted to serve in the Soviet Army as a
mechanic. He served his time honorably, albeit under the adverse conditions of an occupying

force. However, he was ultimately discharged and returned home to his family. All he ever
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wished for was to raise a family and live a humble life. However, this was not to be.

As 1 am sure all of you know, the whine of Soviet tank treads were heard all throughout
Hungary during the fall of 1956. The time of initial rumblings for democracy in occupied
Eastern Europe surfaced. It was the time of the Hungarian Revolution. Born in the same spirit
as the American Constitution, the ultimate result was the Blue Danube would run red with the
blood of Hungarian patriots.

At this time, my father received notice that he would be forcibly reintegrated into the
Soviet Army to serve during the Revolution and the occupation of his homeland. Because he
could not morally consent to fighting his fellow countrymen, he fled to freedom in America. He
would arrive at Camp Kilmer, New Jersey just a few months later. At that time, the refugees
were greeted by Vice President Nixon who promised them that this country would forever protect
their rights. Never again would they suffer from an oppressive regime.

My father took these word to heart and raised our family on the belief that America was
not just a good nation, but a great one.

Mr. Chairman, Members of the Committee, this country was good to my father. Nowhere
else in the world would he have been able to arrive with nothing, buy a piece of property and
build a truck repair business, For this, both he and my family are incredibly thankful. However,
this was not accomplished without literal sweat and blood. My father hand-painted, replaced all
the windows by hand, and hand-tarred the roof of a ten-thousand square foot building. He did
this while raising two small children with our mother. He took no vacations or breaks over the
course of forty years, none. He had no relatives to help him build his business. And, his
immediate family lived in a town where the word “immigran” was literally an epithet.

However, my parents always remained grateful. On January 15, 1964, my father would
realize the proudest day of his life when he became a naturalized American citizen. My parents
continued to struggle for over forty years, but with much hard work they were successful in
building a solid truck repair business. They sent both of their children to college and inculcated
in us a belief in our great nation and its Constitution. They taught us that our liberty was only
secured if good citizens recognized and complied with the duties of citizenship.

This is John Pozsgai, my father.
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AN ILLEGAL NEIGHBORHOOD DUMP

As I told you earlier, living in Morrisville, Pennsylvania as an immigrant was not the
easiest thing. It is about five minutes outside of Trenton, right next to the famous bridge that has
the city’s motto on it. “Trenton makes; the world takes.” It is an industrial area and one that has
been developed heavily over several generations.

Growing up in this area, both my sister and I have vivid memories of playing in the illegal
dump that was located across our street. It is a fourteen acre plot of land that had been filled with
assorted junk such as cars, steel remnants, fill, and tires, thousands of tires. There were so many
disgarded tires in this dump that they could have filled several tire stores. 1doubt it would
surprise you if I told you that a tire store, Jules Tires, was immediately adjacent to this dump.

The dump also had some unique geographic characteristics that made it stand out. First,
it contained a stormwater drainage system dating from 1936. Additionally, it contained a
stormwater drainage ditch that the township of Morrisville had responsibility for taking care of.
Unfortunately, the township would not recognize their responsibility for the upkeep and cleaning
of this ditch. As a result, our road and basement flooded every single year for approximately
twenty years. The primary cause was due to approximately one thousand tires located in the
stormwater drainage ditch.

PROPERTY ACQUIRED

On August, 21, 1986, my father signed an agreement of sale and obtained title insurance
for the dump across our street. He wanted to build a twelve-thousand five-hundred square foot
building that would expand his business and enhance the community. At the very least, an ugly
eyesore of a dump would be cleaned up. He removed well over five thousand tires from this
dump, approximately a thousand of which were blocking the stormwater drainage ditch.
However, within months of acquiring this property, notices were sent to my father from the Army
Corps of Engineers informing him of the presence of wetlands. These supposed wetlands
stemmed from a “stream” that was connected to “navigable waters of the United States.”

Mr. Chairman, Members of the Committee, a “stream” never ran through our newly
acquired dump. From the beginning, it was a stormwater drainage ditch that was installed by the

Township of Morrisville in 1936. We repeatedly told this to the Army Corps of Engineers, yet
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they never believed us. It was only in this past year that the Township of Morrisville recognized
their responsibility for the upkeep of this stormwater drainage ditch. And then, the Township
only did so after we presented it with irrefutable evidence that it had acquired the property on
which the ditch lay in 1962.

THE GENESIS OF THE PROBLEM

Mr. Chairman, Members of the Committee, my father is the type of man who will tell
ybu straight to your face that he doesn’t like you. That may not be politically correct in today’s
society, but it’s honest. That is because he’s honest. So when people came to our property and
trespassed on it, he told them in no uncertain terms to leave. He believed that America was still a
country where a man’s property was his own, and the government needed a warrant before it
attempted to collect evidence to use against a citizen.

My father is also a man who always believed in complying with the law. He never
meant to violate it. But, when he started receiving notices, he did not fully understand some of
them. Some of the notices were forwarded to our lawyer who never told us about them. (Qur
lawyer was reprimanded later for drunkenness in court.) Many of them actually referred to a
completely different piece of property, with another tax parcel number. And, a few my father flat-
out ignored because he was fotally convinced there was a mix up between the pieces of property
being cited.

Remember, this was an illega! dump for approximately thirty years. People had
deposited fill, cars, and tires all over it. e never, in his wildest imaginations, thought that he
would be cited for wetlands violations for cleaning up his property and adding clean fill to this
dump.

ACTIONS OF THE ARMY CORPS

In 1987, my father was informed by the Army Corps that was being civilly sued to restore
the property to its previous condition. It’s important to understand that the Army Corps wanted
him to reestablish the damming effect that approximately one thousand tires had in the
stormwater drainage ditch. In effect, they were telling him to re-dam his property that had been
an illegal dump for over thirty years.

‘When he was told by Army Corps that he needed a permit to build his truck repair shop,
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he obtained a water quality permit from Pennsylvania’s Department of Environmental Resources.
He did this, even though he was told by the Department of Environmental Resources that his new
property, the dump, was not on the National Wetlands Inventory.

Mr. Chairman, Members of the Committee, at every point along the way my father kept
asking, “How can we make this work?” When he was told by the Army Corps that he must do
“mitigation” to build on his property, he thought he was being asked for a bribe. He went to the
FBI to report it. He never fully understood what he was doing wrong, yet Army Corps sued him.
Concwrently, Army Corps referred his case to the Environmental Protection Agency, who then
referred it to the Department of Justice for criminal prosecution. And, at the same time he was
being sued, the Army Corps was continually asking for more information to process his permit.
Talk about a Catch-22.

He was arrested. His house was searched for weapons by two federal EPA officers. Our
family owns no weapons, besides the knives we use in our kitchen. We are s#ilf irying to figure
out why our house was searched. Our family had little to no money for a lawyer as my father had
invested most of it in the dump across the street from our home.

Because of Army Corps’ actions, my father was civilly sued and had a judgement laid
against him. My father was sentenced to three years in prison and a $202,000 fine.

FA4 L EFFECTS

The effect this had upon my family was absolutely devastating. In the end, my father was
imprisoned for a year and a half, lived in a halfway house for a year and a half, and was given
five years of supervised probation. My family was forced to declare bankruptey. Our family was
unable to pay the property taxes on our dump. Subsequently, the judge lowered his fine to
$5000. Ilost my job as a journalist, after my editor explained to me that my father’s name was
too visible in the news. But, the thing that hurt the very most was scheduling my own wedding
between trials and appeals.

At the time my father was sentenced, he was the ‘worst environmental violator® in the
history of the United States. No one had gone to prison for the Exxon Valdez disaster. No one
went to prison when EPA noted 22,348 pounds of toxic TRI chemicals were released info the

water in Essex, New Jersey. But, John Pozsgai went to prison for Clean Water Act violations on
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fourteen acres of an i/legal dump in Morrisville, Pennsylvania.

1 sincerely wonder whether EPA has ever considered investigating the Army Corps for
the countless acres of wetlands they regularly destroy in their projects. That would be an
interesting exercise.

RESTORATION

While my father was still in prison, the Army Corps ordered a restoration of newly
aéquired property. They wanted to ‘restore it” as a wetlands. So, in the process of “restoring”
our property, they excavated ten acres and moved four-hundred loads of fill from one side of the
property to the other. The dug a hole and said it would turn into a pond.

Ten years later, the hole is still a hole, although some cattails do grow in it. The land is
hilly, where it was relatively flat before. And, my father is still receiving notices of “violations,”
both new and stemming from civil order and the cease & desist order. What particularly
astounds me is my father was notified these new violations occurred affer the Army Corps
confirmed, in the presence of his lawyer, that they saw no new violations.

Mr. Chairman, Members of the Committee, this harassment has simply gone too far. Our
family has been bankrupted. My father lost use of his property without ever being compensated
for his loss. Worst of all, my father literally lost three years of his life. This occurred, even
though the Sclicitor General of the United States admitted, “that the evidence that the
government had jurisdiction on the Pozsgai property is admittedly thin.”

wH, BE DONE?

So, Mr. Chairman, Members of the Committee, many of you may be wondering what can
be done. Iwould propose a “five-tiered” solution.

First, the Army Corps and EPA should refurn to a constitutional view of private properiy.
The Army Corps and EPA should not be able to simply declare an area wetlands and diminish its
value without compensating its owner.

Second, reform the permitting process. The Army Corps and EPA should both have a
simple pamphlet that actually explains their permitting procedures to citizens. For ten years now,
my father and his family have been unable to obtain a simple explanation for applying for a

permit. To this very day, the Army Corps cannot succinctly explain the permitting process in
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simple and easy terms. To mandate this would be a true “reinvention of government.”

Third, differing definitions of what is, and what is not, a wetlands must be resolved. The
Army Corps and EPA evaluate wetlands differently. One agency may not recognize a piece of
property as wetlands, while another one may.

Fourth, an independent citizens” ombudsman office should be created. It should possess
the administrative authority to overrule decisions of the Army Corps and EPA regarding section
404(B) of the Clean Water Act.

Fifth, Congress should review our case and others like it, and provide for comprehansive
private property relief.

CONCLUSION

In conclusion, I still believe America is a great nation. I am firmly convinced that in no
other nation would two simple daughters of a Hungarian immigrant ever be allowed the honor of
addressing a full Committee of its governing body. However, I am not sure my father feels the
same way. He is a man who believed enough in this country to seek citizenship. Now, he is a
convicted felon, and he s#ill does not understand why he was ever charged.

Mr. Chairman, Members of the Committee, thank you.
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Mr. BURTON. Gloria Pozsgai-Heater.

Ms. P0zsGAI-HEATER. I come before you today to testify on behalf
of my father, John Pozsgai. My sister testified on my father’s back-
ground and the effect his case had upon our family. Today I would
like to speak to you about the ongoing problems that we are still
experiencing with respect to the U.S. Army Corps of Engineers.

Mr. Chairman, members of the committee, my father has suf-
fered. He is now an old man, a Hungarian immigrant who fled his
country to find freedom. And what has he found? Persecution by
any other name, bureaucracy.

Mr. Chairman, you would think that after sending my father to
jail, fining him, bankrupting our family and devastating our lives,
that the government had gotten all that they wanted. However,
after the restoration of my father’s property, both my father and
his lawyers had believed he had fully complied with the require-
ments of the law with respect to the court order. Then my father
received a letter from the Army Corps dated November 24, 1999,
8 years after the restoration had been completed and his jail
termed had finished. The Army Corps’ letter accused him of new
violations of Section 301 of the Clean Water Act.

In my father’s response to this letter, he requested to know the
origin of the new complaint. The Army Corps never responded to
this letter. Instead they demanded that they come back to inspect
my father’s property on January 3, 2000. The representative of the
Army Corps maintained that the inspection resulted merely from
a routine overflight of my father’s property. Furthermore, during
that inspection, the representative of the Army Corps was unable
to fully match his maps to my father’s property. And at the ces-
sation of the inspection, the Army Corps representative stated that
he could see no new violation.

Contrary to what we had been told, this was not the case. Four
months later, my father received a letter from the Army Corps
dated May 5, 2000. The letter then accused my father of not com-
plying with the Federal court order from the civil trial in 1988. It
further accused him of new violations of a cease and desist letter
the Army Corps had issued previously.

Mr. Chairman, members of the committee, my father and our
family have been put through the ringer over this dump. The only
thing we ever wanted to do was improve and clean up this 30-year-
old dump. We simply cannot understand why the Army Corps is so
stubborn in continuing to prevent us from building on our land. My
father has done absolutely nothing, nothing to this land, since the
court order. Now we have heard that the Army Corps has again re-
ferred material to the Department of Justice. When will this end?

Mr. Chairman and members of the committee, I am incredibly
grateful to be able to testify in front of you today. My father and
my family have suffered through this bureaucratic nightmare long
enough. We need your help. The property owners of America need
your help. All T ask is that you listen impartially to the testimony
today. I am convinced that you will see the truth. Thank you, Mr.
Chairman.

Mr. BURTON. Thank you.

[The prepared statement of Ms. Pozsgai-Heater follows:]
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TESTIMONY OF GLORIA HEATER
BEFORE
THE HOUSE COMMITTEE ON GOVERNMENT REFORM
2157 RAYBURN HOUSE OFFICE BUILDING
OCTOBER 6, 2000
Chairman Burton, Mr. Waxman, and other Members of the Committee:

1 come before you today to testify on behalf of my father, John Pozsgai. My sister
testified before me to speak to my father's background and the effect his case had upon our
family. Today, I would like to speak to you about the ongoing problems that we are still
experiencing with respect to the United States Army Corps of Engineers.

After the "restoration" of my father's property, both he and his lawyer had believed he
had fully complied with the requirements of the law with respect to the court order. Then, he
received a letter from the Army Corps dated November 24, 1999. The Army Corps letter
accused him of new violations of Section 301 of the Clean Water Act. In my father's response to
this letter, he requested to know the origin of the new complaint.

The Army Corps never responded to this letter, except to coordinate an inspection of my
father's property on January 3, 2000. At the time of that "inspection”, the representative of the
Army Corps maintained that the inspection resulted from a routine overflight of my father's
property. Furthermore, during the inspection, the representative of the Army corps was
unable to fully match his maps to my father's property. And, at the cessation of the interview, the
Army Corps representative stated that he could see no new violation.

Four months later, my father received a letter from the Army Corps dated May 5, 2000.
This letter then accused my father of not complying with the Federal Court Order from the civil

trial trial in 1988 (United States v. John Pozsgai, Civil Action No. 88-6545). It further accused
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him of new violations of the Cease and Desist letters the Army Corps had issued previously.
Mr. Chairman, Members of the Committee, my father and our family have been put
through the ringer on this dump. The only thing we have ever wanted to do is to develop this

dump. It is simply beyond the realm of my intellect
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Mr. BURTON. Ms. Andria.

Ms. ANDRIA. Mr. Chairman and members of the committee,
through some incredible fluke, we are on the same panel. My
grandfather is also from Hungary, and my grandfather, the other
grandfather, was a Macedonian freedom fighter.

My name is Kathy Andria. I am a director of the American Bot-
tom Conservancy, which is a not-for-profit conservation group in
East Saint Louis, IL, the area across the river from St. Louis. I am
also a board member and chair of the Environment Committee of
the East Saint Louis Community Action Network, a coalition of 26
neighborhood organizations and community groups working for the
betterment of the city of East Saint Louis. I thank you for your in-
vitation to testify here today on the Corps’ wetland policy.

The American Bottom is the southwestern Illinois floodplain of
the Mississippi River. It is called Bottom because it was the bottom
of the river. Levees and floodwalls allowed the development of cit-
ies and towns, which share the Bottom with farmland, but it re-
mains a floodplain, and as such we flood.

There are 150,000 to 200,000 people living in the American Bot-
tom. It is mostly an inconvenience to farmers when their land
floods, but not so for communities. When the river is high, our
groundwater is high. The river’s tributaries, our streams, creeks
and ditches, they are high and overflow their banks.

The American Bottom is a wonderfully diverse area. It is home
to the United Nations World Heritage Cahokia Mounds. It is also
the horseradish capital of the world. There are soybean and corn-
fields adjacent to steel mills, oil refineries and smelters. It is home
to Site No. 1 of the Lewis and Clark Trail. It has a marvelous view
of the confluence of the Mississippi and Missouri Rivers. We have
the world’s longest pedestrian bridge, which crosses the Mississippi
River. Unfortunately, the Illinois entrance to that bridge is from a
landfill which was allowed to develop and expand in the floodplain,
in islands on a wetland in the middle of the Mississippi River.

The American Bottom was declared a Presidential disaster area
for flooding in 1993, 1994, 1995, and 1996, 4 straight years. Some
eight communities in the Bottom have already been bought out by
FEMA, and there are a number of others which should be bought
out, including neighborhoods in the city of East Saint Louis, much
of which, like the rest of the cities in the Bottom, were built in and
around wetlands.

I have a map over here that shows. This is the city of East Saint
Louis. The blue on the left is the Mississippi River. Everything in
blue that you see is the wetlands and flood hazard areas. Every-
thing in red there are areas that reported that flood.

After all of the flooding, development in our area continues in the
Bottom and on the bluffs. The bluffs send their stormwater pouring
down into the Bottom. The American Bottom has recently been dis-
covered by developers who have run out of areas within reasonable
commuting distance west of St. Louis and have turned their atten-
tion to the Illinois side of the river. They have targeted prime farm-
land; wetlands, which are considered cheap swamp land; and any-
thing and everything in sight. Our cities, towns and villages are
eager to grow, but most have no comprehensive plans as to how to
grow, and no real understanding of where not to grow. Developers
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look for the cheapest land available to them. Unfortunately, it is
often the swampland, valued wetlands that help keep us from
flooding.

In your memorandum to this hearing, you say that wetlands act
as a buffer against flooding. Actually they are like sponges, holding
the water and then releasing it. They get the stormwater, and then
they slowly release it, and this can help keep the adjacent areas
from flooding. One acre of wetlands can hold up to half a million
gallons of water. If you take that wetland away, you lose that flood
control function. If you fill it in and then pave it over, which is
what the developers usually do, you have created millions more
gallons of water that will run to the adjacent community or to
neighboring homes. If you put that sponge elsewhere, which is
what the Corps calls mitigation, when the stormwater pours onto
the original site, the sponge is no longer there to absorb that water.
Then you have flooding. Added to that problem is the extra
stormwater runoff from development on the bluffs that comes run-
ning down into the Bottom.

Our cities and villages are old. Our sewers are combined—many
of them—that combine sanitary/storm sewers. When the river and
groundwater levels fall and rise, our sewers frequently break, and
when stormwater and floodwaters inundate the combined sewers,
our families and their children are subjected to raw sewage. Yet
the State and the Federal Government give tax incentives and eco-
nomic assistance to developers to develop in the floodplain, and the
Corps of Engineers issues permits for them to develop in wetlands.

I used to think of wetlands as just marvelous places where one
could see egrets and herons. Being on the Mississippi River, we are
on the flyway, and we frequently see great numbers of herons and
egrets, the migratory waterfowl. But in 1993, and I am sure you
all remember that was the year of our big flood, I learned the role
that wetlands play in flood control, and I have since been active as
a wetland watchdog.

I understand many of you think that the Corps is too restrictive
in its issuance of wetland development permits. Perhaps that is so
in other parts of the country. I can only speak about the St. Louis
district. In the last 10 years, the Corps has issued tens of thou-
sands of permits to develop wetlands. It has denied fewer than five.
A 102-acre landfill was allowed to expand on the island in the Mis-
sissippi River after it had been flooded and the residents were
forced to leave through a FEMA buyout. Another 176-acre landfill
was permitted to expand in the bed of a creek just outside of East
Saint Louis. I also have a picture of that. A giant warehouse com-
plex was permitted to be developed in 2,500 acres of wetlands. This
shows the landfill, and it shows the creek, and this is—they are
even applying for another expansion now. A giant warehouse was
permitted to be developed in 2,500

Mr. BURTON. Excuse me just 1 minute. We have a vote on the
floor, and we have about 7 minutes until the vote. Could you sum-
marize in the next 2 minutes so we can make the vote?

Ms. ANDRIA. I sure will. Thank you.

Just last year, an automobile racetrack was originally built in
wetlands nicknamed the Swamp. It has since expanded; applied to
the Corps to build parking lots for 20,000 cars in the wetlands. It
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is right next to other communities that flood. This was the third
permit application to the Corps, and this is what we call
piecemealing. As we sit here today, they are getting another permit
to expand for an access road.

The map—I did the map—the children walking home from
schools are subjected to raw sewage. Two schools that were built
in East Saint Louis in wetlands are now closed.

You asked, should the Corps be less restrictive and allow more
development in the wetlands? The answer is a resounding no. In
your efforts to cut Federal Government, many badly needed pro-
grams that need funding don’t have the money to operate. Enforce-
ment of violations of the Clean Water Act is one, and in St. Louis
the enforcement section has been combined with the permit re-
viewer section, and the permit reviewers are told to work on per-
mits, and they have no time for enforcement. But this is a false
savings, because the resulting flooding is going to cause millions of
more dollars of disaster relief.

Dobrey Slough is another one, and I would ask you to read what
I write about Dobrey Slough. These are residents who have been
permitted to—have to live in this floodplain, and the developers are
allowed to come back over and over and over again and develop.
It is a slough, it is a wetlands. It should never have been devel-
oped. These people have lost their homes; their foundations are
cracking. There are many people who are having nervous break-
downs over it.

Will the Corps allow more development? History tells us they
will. T urge you, for all of the people who are being subjected to
this, if you do anything, tighten the rules; make sure that the laws
protecting our wetlands, our sponges are enforced; and please, help
to close the Tulloch loophole that allows wetlands to be developed.

There are other ideas that I am sure you have. The Wetlands Re-
serve Program needs to be expanded and fully funded. Enforcing
and tightening the current laws could save billions of dollars in the
long run. The cost to taxpayers and our psyche as a Nation is too
high to allow homeowners to lose their homes and to allow children
to be exposed to raw sewage. Yes, there is a need for government
reform with the Corps’ wetlands policy, but it should be more re-
strictive, not less, and it should be enforced for everyone.

Thank you for the opportunity to speak with you today.

Mr. BURTON. Thank you, Ms. Andria.

[The prepared statement of Ms. Andria follows:]
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TESTIMONY OF KATHY ANDRIA,

DIRECTOR, AMERICAN BOTTOM CONSERVANCY,
DIRECTOR AND ENVIRONMENT COMMITTEE CHAIR,
EAST ST. LOUIS COMMUNITY ACTION NETWORK,
BEFORE THE HOUSE COMMITTEE ON GOVERNMENT REFORM,
FEDERAL WETLANDS POLICY HEARING,

OCTOBER 6 2000

Mr. Chairman and members of the Committee, my name is Kathy Andria. am a
director of the American Bottom Conservancy, a not-for-profit conservation group in the
East St. Louis, Illinois, area across the river from St. Louis. [ am also a board member
and chair of the environment committee of the East St. Louis Community Action
Network, a coalition of 26 neighborhood organizations and community groups working
for the betterment of the city and citizens of East St. Louis. I thank you for your
invitation to testify here today on the U.S. Army Corps of Engineers’ wetlands policy.

The American Bottom is the southwestern Illinois floodplain of the Mississippi
River. It was once the bottom of the river. Levees and floodwalls allowed the
development of cities and towns, which shares the Bottom with farmland. But it remains
a floodplain and, as such, we flood. There are 150-200,000 people living in the American
Bottom. It is mostly an inconvenience to farmers when their land floods. Not so for
communities. When the river is high, our groundwater is high, the river’s tributaries—
our streams, creeks and ditches—are high and overflow their banks.

The American Bottom is a wonderfully diverse area. It is home to the Cahokia
Mounds, the most sophisticated prehistoric Indian civilization north of Mexico, which has
been designated by the United Nations as a World Heritage Site. It is also the horseradjsh
capital of the world. There are soybean and corn fields adjacent to steel mills, oil
refineries and smelters. It is home to Site Number One of the Lewis and Clark Trail,
where they camped for the winter before beginning their remarkable journey. It hasa
marvelous view of the confluence of the Mississippi and Missouri Rivers. We have the
world’s longest pedestrian bridge, which crosses the Mississippi River. Unfortunately,

the Illinois entrance to the bridge is from a landfill which was allowed to develop and
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expand in the floodplain, in wetlands on an island in the middle of the Mississippi River.
There were people who lived on that island, too, but they are gone now, the result of a
FEMA buyout.

The American Bottom was declared a presidential disaster area for flooding in
1993, 1994, 1995 and 1996—for four straight years. Some eight communities in the
Bottom have already been bought out by FEMA. And there are a number of others which
should be bought out, including neighborhoods in the City of East St. Louis, much of
which—like the rest of the cities in the Bottom—were built in and around wetlands. The
U.S. Army Corps of Engineers is in the process of doing yet another study on why the
area floods (it’s a floodplain) and what can be done about it. This time the Corps is
proposing wetlands preservation aﬁd restoration as part of its flood control plan, called
the East St. Louis and Vicinity Interior Flood Control and Ecosystem Restoration Project.
The study is due to be made public later this year.

Even after all the flooding, development in the area continues—in the bottom and
on the bluffs, which then sends its stormwater pouring down into the lowland. The
American Bottom has recently been discovered by developers who have run out of areas
within reasonable commuting distance west of St. Louis and have turned their attention to
the Illinois side of the river. They have targeted prime farmland, wetlands—considered
cheap “swampland.”—anything and everything in sight.

Our cities, towns and villages are eager to grow. But most have no comprehensive
plans as to how to grow--and no real understanding of where not to grow. Developers
look for the cheapest land available to them—and unfortunately it is often the “swamp.
land”—valued wetlands that help keep us from flooding.

In your memorandum for this hearing you say that wetlands act as a buffer against
flooding. They actually are like sponges, holding water and then releasing it. They hold
stormwater and release it slowly, which can keep adjacent areas from flooding. One acre
of wetlands can hold up to a half million gallons of water. If you take that wetland away,

you lose that flood control function. If you fill it in and then pave over it, which is what
2



71

developers tend to do, you have created millions more gallons of water that will run to the
adjacent community or neighboring homes. And if you put that sponge elsewhere, which
" is what the Corps calls mitigation, when the stormwater pours onto the original site, the
sponge is no longer there to absorb that water. And then, you have flooding.

Added to that problem is the extra stormwater runoff from development on the
bluffs that comes running down into the Bottom. Our cities and villages are old and
many of our sewers are combined sanitary/storm sewers. When the river and the
groundwater levels fall and rise, the sewers frequently break. And when stormwater and
floodwaters inundate the combined sewers, our families and their children are subjected
to raw sewage. And yet the state and the federal government give tax incentives and
economic assistance to developers to develop in the floodplain. And the Corps of
Engineers issues permits for them to develop in wetlands.

T used to think of wetlands as just marvelous places where one could see egrets
and herons. Being on the Mississippi River flyway we frequently see great numbers of
migratory waterfowl. But in 1993—the year of our big flood—I learned the role
wetlands play in flood control and have since been active as a kind of wetlands watchdog.
I understand many of you think the Corps of Engineers is too restrictive in its issuance of
wetlands development permits. Perhaps that is so in other parts of the country; I can only
speak about the St. Louis District. In the last 10 years, the Corps has issued tens of
thousands of permits to develop wetlands. It has denied fewer than five. A 102-acre
landfill was allowed to expand on that island in the Mississippi River, after it had been
flooded and the residents forced to leave through a FEMA buyout. Another 176-acre _
landfill was permitted to expand in the bed of a creek just outside of East St. Louis. A
giant warehouse complex was permitted to be developed in 2,500 acres of wetlands
designated as “prior converted farmland,” causing flooding not only to its neighbors, but
also the adjacent state highway. Just last year an automobile racetrack, which was
originally built in wetlands and nicknamed “the swamp”, applied for a permit from the

Corps to build parking lots for 20,000 cars in wetlands, adjacent to East St. Louis and
3
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other small communities which already flood. It was their third permit application to the
Corps, a process called piecemealing. They obtained one permit without public notice
and public input by claiming it was for an emergency access. Today as we sit here in
Washington, the Corps in St. Louis is issuing Gateway Raceway a permit to develop that
road into a four-lane major entrance to their VIP parking lots. Again, this road goes
through wetlands and is adjacent to the City of East St. Louis, which already has serious
flooding problems. A member of our ESL CAN board, Richard Suttle, who lives very
near the new entrance to the racetrack says that flooding in his neighborhood has gotten
worse since the racetrack expanded. He says he sometimes sees ducks walking in the
middle of the road or in his backyard.

I’d like to show you a map of East St. Louis. Everything in blue is wetlands or
flood hazard areas. It is typical of cities in the American Bottom, developed in and
around wetlands. Unfortunately, the sewers in East St. Louis haven’t kept up with the
development. Everything marked in red indicates reports from citizens of flooding. And,
remember, these are for the most part combined sewers. So the children walking home
from school through the flooded streets or playing in front of their houses are exposed to
raw sewage. Two schools were built in East St. Louis in wetlands. They are now closed,
the victims of severe flooding. We sponsored a town hall meeting on flooding and the
reports from citizens were heart-rending. So you ask, should the Corps be less restrictive
and allow more development in the wetlands? The answer is a resounding NO!

In your efforts to cut funding for the Federal government, many badly needed
programs now do not have the funding to operate. Enforcement of violations of the Clean
Water Act is one. The Enforcement section was discontinued and its function given to
permit reviewers. But the permit reviewers are told to push the permits through to
shorten the process and have no time for enforcement. But it is a false savings: the
resulting flooding causes millions of dollars more in disaster relief. Thope you will

reconsider this policy.
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In Nameoki Township, a few miles north of East St. Louis, a subdivision was
allowed to be built years ago in a wetlands called Dobrey Slough. Even after this
subdivision had been flooded a number of times, another developer received a permit
from the Corps to develop even more homes. Since then, the area has flooded countless
times, affecting probably 1,000 families. Residents, such as Helen and Hubert Hawkins,
retired and in their 70s, have to live with 24-hour a day pumping of their basement, which
has frequently flooded up to the first floor level and has severely damaged the foundation
of their home that should be worth more than $100,000. They probably couldn’t even
sell it. The Hawkinses have flood insurance, but taxpayers are paying for the damages to
many of the homes and for the infrastructure repair. And now that same developer today
has applied for another permit application to the Corps to develop 115 more homes in the
Dobrey Slough wetlands area, with the City of Granite City backing him.

There are reports that cities in their zeal to annex homes and communities try to
entice prospective residents by not designating the area as a floodplain if they are
annexed. The location wouldn’t change, only the designation. One village has put
hundreds of acres of its wetlands into a tax increment financing district to lure
developers.

Will the Corps allow them to develop in the wetlands even though there is
widespread flooding in the area? History tells us that they will. And what will happen to
those communities and their neighboring communities? They will flood and the
taxpayers will have to pay the bills to bail them out.

So [ urge you, for Hubert and Helen Hawkins, Ms. McShann, the children of East
St. Louis and the thousands of residents in the American Bottom and around the country
who are already subjected to flooding, please do not weaken Corps of Engineers
restrictions for obtaining a permit to develop in the wetlands. If you do anything, tighten
them and make sure that the laws protecting our wetlands, our precious sponges, are
enforced. And, please, help to close the Tulloch loophole that allows wetlands to be

drained indiscriminately.
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There are many other ideas that need to be explored in order to protect the
wetlands. In St. Clair and Madison counties in [1linois, we are purchasing targeted land
with state money to use as a match for the federal dollars that we hope will come so that
the ecosystem restoration/flood control project can be implemented. The wetlands
reserve program needs to be expanded and fully funded. I am sure you have ideas, too.

Enforcing and tightening the current laws could save billions of dollars in the long
run. The cost to taxpayers and our psyche as a nation is too high to allow homeowners to
lose their homes and to allow their children to be exposed to raw sewage.

Yes, there is indeed a need for government reform with the Corps’ wetlands
policy, but it should be more restrictive, not less. And it should be enforced for everyone.

I thank you again for the opportunity to speak with you today.
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Mr. BUrRTON. We will recess for the vote. We should be back here
in about 10 or 12 minutes.

[Recess.]

Mr. BURTON. The committee will come to order.

Let me start, and I will try to restrict my questions to 5 minutes,
and then I will yield to the gentlewoman from Idaho.

Mr. Kamenar.

Mr. KAMENAR. By the way, I am also Hungarian. Both sides of
my grandparents came from Hungary, so we have a whole Hungar-
ian panel.

Mr. BURTON. I am Heinz. I come in 57 varieties, and I am from
all over the place.

Which Federal Government agency is the final authority on wet-
lands policy; do you know?

Mr. KAMENAR. Well, I think that may be the Environmental Pro-
tection Agency in the sense that under Section 1344, they have—
Section 404 is 33 U.S.C. 1344—they have veto authority over per-
mits that are granted by the Corps of Engineers. It is a very rarely
used veto authority. They have a memorandum of understanding
in terms of sort of cojurisdiction, their definitions of wetlands are
essentially the same, and so forth. They have just recently changed
the definition of pollutants, because the EPA had this definition
dealing with discharging out of a pipe into the water under Section
402, and the Corps has a definition of pollutants where you need
a permit under Section 404.

The irony is—and I am glad you asked this question—that in the
Pozsgai case, the U.S. attorney first charged Mr. Pozsgai for not
having a Section 402 permit, which is what factories have when
they put their pipes directly into the water.

Mr. BURTON. If you could just get back a little bit further from
the mic. You sound a little like Elmer Gantry.

Mr. KAMENAR. Sorry about that.

I am just saying that EPA has the authority over—veto author-
ity, but it is basically administered by the Corps of Engineers, and
I am sure the Corps can speak to that.

Mr. BURTON. Why does there seem to be such a lack of consulta-
tion between government agencies over how to define a wetland
and how to pursue a consistent and sensible wetlands policy?

Mr. KAMENAR. Well, you do have a number of government agen-
cies that do have overlapping jurisdiction. They do not seem to be
reading from the same sheet of music in terms of what is a wet-
land. There is this 1987 Wetland Delineation Manual that presum-
ably is the one that everyone is supposedly following. By the way,
it is very hard to find that manual on the Corps of Engineers’ Web
site. They supposedly want to be user-friendly and let the regulated
community know what is going on. I have searched in vain for sev-
eral hours trying to find that, and it is actually on the Web site,
I believe, down at the Corps in Vicksburg, MS. So there is this
problem of trying to get together.

Mr. BURTON. Let me just ask you about the Pozsgai case. Have
you looked into that in any detail?

Mr. KAMENAR. Well, we represented Mr. Pozsgai on the appeal
in that case. I was not the trial attorney, but I did
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?Mr. BURTON. But you are very familiar with all of the aspects of
it?

1\1[11‘. KAMENAR. It has been a few years, but I am fairly familiar
with it.

Mr. BURTON. Well, I would just like to have from your legal per-
spective your view on how he was treated. It appears to me, and
I think most members of the committee, even though we are very
concerned about ecological problems and wetlands, that the agen-
cies involved, including the Justice Department, went clear over-
board in meting out punishment to this family and to this gen-
tleman. Can you give us your legal opinion on that?

Mr. KAMENAR. Yes. It was clearly a case of overkill. It was using
a sledgehammer to kill a gnat. The Corps, I think, felt that they
had an easy target, that the EPA felt that they had an easy target,
that here is what they claim to be a wetland. They sent out a cease
and desist letter. I use that word “letter,” I underline that, because
they are supposed to send out cease and desist orders, formal or-
ders, which they never did in this case.

It was always kind of weird how this case was handled. He was
eligible for a Nationwide Permit No. 26, because this so-called wet-
land was above the headwaters, which is a technical term meaning
that the flow of the drainage ditch was less than 5 cubic feet per
second, which means that he could fill 1 acre right off the bat with-
out even submitting any prenotification. So it just seemed that they
felt that he was defiant, and they were going to make an example
out of him, and they certainly did.

Again, this is not an isolated case. I mentioned the Ocie Mills
case.

Mr. BURTON. I understand.

Let me just say, it seems to me that the government went over-
board as well. Even though we are concerned about preserving wet-
land, and we understand from the gentlewoman from East Saint
Louis the problems that can occur, there is no question, no ques-
tion, that we should not be building those areas, and we should
make sure that wetlands are protected.

Mr. KAMENAR. Absolutely, right.

Mr. BURTON. But in this particular case where it was a drainage
ditch that was plugged up by spare tires, and he was penalized so
severely, is there any case for restitution from the agencies in-
volved or for some recourse for this family?

Mr. KAMENAR. No, there isn’t in that regard. There still is the
possibility that he can seek compensation under the takings clause,
if, in fact, as it appears to be, he is denied all economically viable
use of his property, or a good chunk of it.

Part of the problem is when you go back to the Corps for what
they call after-the-fact permits, they do allow that in some cases,
but in other cases they won’t allow you to do it unless you restore
the property. So you have this anomaly of saying, OK, you restore
the property, then we will look at your permit, and then you can
put the fill back in again. I mean, it seems like it doesn’t make
much sense in that regard.

So there doesn’t seem to be much recourse unless the Corps is
willing to sit down now and take a hard look at this and say, here
is what you can do with your property. You can build your garage
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here, you can do something over here, but it looks like from—and,
again, I haven’t been the recent counsel; the local counsel is here
who has been handling some of the recent correspondence. I don’t
know exactly where legally it stands.

Mr. BURTON. OK. My time has expired.

I would just like to know one last thing. Are there a lot of cases
like this where the agencies involved have gone too far?

Mr. KAMENAR. Oh, it is absolutely clear that the agencies have
gone too far. I mentioned a couple in my testimony.

Mr. BURTON. You don’t need to get into details.

What I would like to have as chairman of the committee, I would
like to have as many examples as you can give, not where there
are legitimate problems like the gentlewoman from East Saint
Louis talked about, but where there has been overstepping of the
bounds of reasonableness by the EPA and the Corps of Engineers.
If we have those, maybe we will have a series of hearings and
bring them in and just go through these one by one, so that maybe
we can come up with some more sensible approaches of dealing
with the problems of preserving our wetlands, but at the same time
not going overboard and beating people to death when it is not nec-
essary.

Mr. KAMENAR. Sure, absolutely.

Mr. BURTON. Mr. Kucinich.

Mr. KuciNICH. Thank you, Mr. Chairman.

Again, thanks to the witnesses.

Ms. Andria, I left to vote before I heard all of your testimony, but
I did have the chance to read it prior to you delivering it.

Now, in your testimony about your concern about developers, you
testified that developers can avoid the intent of wetlands protection
by applying for permits in a piecemeal fashion. What do you mean?

Ms. ANDRIA. The one instance that—I mean, there are many in-
stances, but for time’s sake, I will cite one, the Gateway Raceway.
It was a little racetrack, drag strip, called the Swamp. A developer
came in from California, wanted to expand it, asked for one-third
of an acre. This was, I think, in 1997. He came back the following
year and asked for 40 acres. He came the next year, and this was
the one asking for the emergency access permit, which didn’t go to
public inspection, and so I am not sure what—how many acres was
asked for then, and then he asked for 11.5 to put the 20,000 cars
in for parking lots. This last one, he has asked to widen the road
that goes through the wetland into a four-lane superhighway. So
that is one example of piecemealing.

Mr. KUCINICH. So you are talking about the Gateway Racetrack
expansion?

Ms. ANDRIA. That is the Gateway Racetrack expansion.

Mr. KucCINICH. Is it your sense, after looking at that case, that
the person who was the applicant may have misled the govern-
ment?

Ms. ANDRIA. Absolutely, because the man was an experienced
racetrack developer in California at Long Beach, and, I mean, sure-
ly when he bought the land, he knew he wanted to expand it to
150,000 seats, he surely knew that he was going to need a parking
lot. He bought the land because it was cheap. He could have gone
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and should have gone up into the highlands and not developed
right there. He knew there was flooding.

Mr. KuciNicH. Thank you.

Mr. Chairman, I actually have a letter here from the EPA to the
Corps in this Gateway case, which, in part, states, “We feel that
Gateway may have deliberately misled your district on its intent
for this road, and we do not look favorably upon this duplicity.
However, if there is an absolute need for this roadway expansion,
it would result in only 0.51 acres of wetland impact.”

I would like to submit this, if I may.

Mr. BURTON. Without objection.

[The information referred to follows:]
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TEPLY TO TIHE ATTENTION OF

R-184

Colonel Michael R. Morrew
District Engineer

U.B. Army Corps of Engineers
St. Louis Distrist

1222 Spruce Street

8t Louis, Missouri B310:~2B33

Re:  P-2224 (P224A), 3ateway International Motorsports Corporation Racetrack
Expansion

Dear Coionel Morrow:

The U.S. Envirenmental Protection Agency (U.S. EPA) has reviewed the above
referenced public nofice, allernatives analysis, and wetland delinegtion for the proposed
Gateway Race Track expansion, and recomrmends that you deny the project, as
proposed. The applicart has not atdequately demonstrated compliance with the Ssotion
404(b}(1} Guidelines of the Clean Water Act (CWA). We are also making 2 prefiminary
determination that the site comprises an "Agquatic Resource of National importance,” and
we resarve our right ta uscalate any permit decision under Sections 404(c) and 404(g) of
the CWA.

The applicant, Gatewa, International Motorsports Corporation, proposes to expand the
racetrack (sealing and »arking) in wrder to hold Nascar Winston Cup events and
maximize scenomic de nand. The proposed action will result in the loss of 18.45 acres of
American Bottoms wetlands. The racetrack, and surrounding expansion areas, is located
in Section 6, Township 2 North, Range 9 West in Madison County, lllinofs, The site is
located within the American Boltoms, and Is adjacent {o the Cahokia Canal to the north,
and the Landsdown Diveh o the west and south. Both of these waterbodies are
tributaries to the Mississippi River, and are waters of the United States.

- .8, EPA is commitiec {o preserving and restoring habital. especiaily wetlands in the
American Bottorns. Wae have parinered with the Corps and other federal and state
agencies on the East Saint Louis and Vicinity Flood Control and Ecosystem Restoration
Project, As a part of this project, we are working with our pariners on a Programmatic
Environmenial impac! Stalement (EIS). A draft EIS should be compisted around
December, 2000. Wea are currently assessing ways to use ecosystem restoration to
temporanly detain an: divert rain water in order ta recharge habitat and eliminate

Reryrled/Roe, clable » 1'Hatad with Vogeranie G Based inks. of 50% Reeyclod Phper (D% PMosteansumisg
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flooding evenis. The Eccsystem Goals of this project were identified at a March 11, 1989
Habitat Evaluation Proceslure team meeling, and include:

1, Recreatefraclaim vetlands that have functiona and values for trust resources and
native species; .

Restore meanders: and channels and associated riparian habitats; .
Increase biodiver:ity for spacies and communities (measure of habitat acres and
contiguous larger blocks);

Maintainfimprove exisiing wetiands;

Pravent a net increase in exotic and invasive species;

Improve water qu ality through sediment reduction;

Re-establish the llood pulse between the bluffs and American boltorns,

NOOA BN

The EIS will examine wilys to accomplish the Ecosystem Goals cited above by tooking at
apportunities to reduce 'lood damage and sediment loads, perform ecosystem restoration
and wetland/habitat enhancement and protection, preserve open space, and restore
biodiversity.

The 16.45 acres of wet ands that would be impacted by this project contribute to the
overall funciion and value of weltlands in the American Botioms. These wellands
specifically provide habil{at for four state endangered species of birds: litle bive heron,
snowy egret, black-crovvned night heran, and yellow-crowned night heron. They also
provide habitat for grezait blue herons, green herons, great egrets, wood ducks, and
numerous other migratoty waterfowd, In addition, these wetlands provide stormwater
detention and water guality improvement. Preserving these wetlands addresses six of
the seven goals mentisned above,

Destruction of these 161,45 acres of wellands also has the potential to negatively impact a
CWA Section 303(d) listed waterbody, They are located near the Landsdowr Ditch,
which flows into the Cahokia Canal, which flows to the Mississippi River. The Cahokia
Canal is Iisted as impaired on the CWA Section 303(d) List by the State of Hiinois. The
cause of impairment is siltation. These wettands hold flood water and improve water
Guality. if they were replaced with a parking lot, the wetlands would no longer serve this
function. Because af iheir proximity to the existing flood control system, they are a part of
the Ametican Botioms floodplain fiood puise, and serve to treat stormwater before It
enters the Landsdowr Ditch and Cahokia Canal, This function should be preserved for
the overall benefit fo this area and the ecosyslemn. Preserving these wetlands would
prevent further impainment of the Cahokia Canal, and would address goal 6 of the
Ecosystermn Goals,

We believe that the Gateway Corporation has enough upland area at its disposal fo meat
the size requirements for a Nascar Winston Cup event without impacting 15.94 acres of
wetland in Sections FB and F9, Numerous options are available that were dismissed in
ihe alternatives analysis, or were not discussed at all. Comments related to the spacific

2
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nature of the altemnatives analysis are atlached to this iclter.

We are still evaluating the need to impact 0.51 acres of wetiand in Section #10. The
impacts to this welland wukl result from widening the new south entrance roadway to
provide shutile lanes anc, a pedestilan waltkway. Howevar, it has come to our attention
" that this roadway was Inilially penmitted by your District as &n emergentcy acoess road
only, Shotly after this road was constructed, Gateway construcied signs directing traffic
to this area?(We fesi thal Gateway may have deliberately misled your District on its intent
" for this road, and we do ot look favorably upen this duplicity. Howsver, if there is an
absolute need for this readway expansion, it would result in only 0.51 acres of wetiand
impact, I Gateway wist 26 (o pursue this oplion without impacting the wetlands in
Bection F8 and FQ, then we would request that your District issue a new public nofice.
We feel that this option ywould warrant 3 new public comment pericd.

In addition, this project is located In an area listed as a moderate nonaltainment area for
ozone Gateway must yrove that the proposed projest meets the general canformity
retuirements of the Clean Alr Act (CAA). In this regard, Gateway must show that the
project wilt resultin de rainimis emissions, or offset emissions someplace efse, We found
aurnerpus deficlencles with the air quality ivformation Qateway submitted. Thess
deficlencies are desoribed in more detail in the attachiment 15 this letler. Since your
agency is respansible for detennining conformity with the CAA, we utge you 1o scrutinize
CGiateway's air quality data, and require them to provide an acceptable analysis,

We believe that the praposed action may resull in significant degredation of the aquatic
scosystem (40CFR Pari 230.12(a){3)(). The combined efforts of both of our agencies,
and our pariners, reflect 2 consensus i the public Inlerest for habiiat restoration and
preservation, flood conlrol, and water qualily mprovement of the American Botloms.
Fherefore, under our zuthority of Sections 404(c) and 404Q) of the CWA, we recommend
that you deny this pemil .

Thank you for the opportunily to provide comments on this project, if you have any
questions, or it we can be of further asaistance, please contact Amy Nerbun &t
312-888-9861,

Sinceraly,

Francis X, Lyong
Regional Adminisirator, Region §

cor Brent Manning, Hinols DNR
Bruce Yurdin, Hinois EPA
Field Superdcor, U.S, FWS ~ Marion Fleld Office

3
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bea:  Kathy Andria, American Bottoms Conservancy
David Rabenau, Wabster Groves Nature Study Society
Neoemi Emeric, Galzway Team Manager
Sherry Kamke, OSZA
Pat Morris, Air Division
John Goodin, OWOW
Amy Nerbun {origi alor)
WNPS branch reacing file
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U.S. Environmental Protection Agency
. comments on
Gateway International Motorsports Corporation Expansion

Nagcar Seating Capagities and Parking Reguirements

According to Gateway's Allernatives Analysis, Nascar requires a minimurn seating
capacity of 75,000 and 25,000 parking spaces for Winston Cup Events. Gateway
currently has the capaci:y for 69,000 spectators, and 20,950 parking spaces, and they
want to expand their sexting capacity 10 accommiodate 112,500 spe tators. An
axpansion of this magnilude requires Gateway 1o construct an additional 12,250 parking
spaces, and is much greater than the minimum amount required by Nascar.

As support for such a leige expansion, Gateway listed five racetracks with Winston Cup
everts that have an average seating capacity of 124,000 {Yable 1, page 4). This
information is misleading. There are 23 racetracks that hold Winsion Cup events (two
of these tracks will hoic. their first Winston Cup evert next year). The average seating
capacity of 124,000 froim the five fracks does nut give an aceurate representation of the
true average for all the tracks. We ask that Gateway provide accurate information on
the mean and median seating capacities for alt of the racetracks that host Winston Cup
events. We balieve th: data they are using ate skewed to depict a larger average.

Parking Options

We de nol agree with Gateway that a parking garage Is not a feasible alternative. We
believe that a two or tiree level garage would minimize the amount of land needed for
parking lots, and would be cheaper than acquiring the massive amounts of property and
converting them to parking jots.

We believe that Gate'vay prematurely dismissed several sltes because the land was not
for sale, or was not for lease. Specifically. the old Venture parking Jotin Section F
deserves further consideration. The Alternatives Analysis (page 30) indicates that the
site is currently occupied by an existing business that specializes in classic
automobiles, and thet there was “no indication that the site could be leased from the
langowner.” We thirk it may be possible to work out a lease agreement with the
property owner, and would like Gateway to research this opfion in more detail,

Jt has come to our zdtention that the Hunter-Packer brownfields site is located less than
one mile from the racetrack, This site could potentially be converted to a parking iof,
and is not discusse: in the Alternatives Analysis. This sile deserves some attention,
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Mass Transi and Shutlle Dptions

Gateway examined mass fransh options utilizing the MetroLink system and shuttle
service from the Casino Gugen. U.S. EPA disagrees with Gateways's assertion that
the main obstagle {0 increased shuttle ridership is the distance behween the track and
potential shultle sites (patje §). People may prefer taking a shuttle out of the track
rather than idling in traffic for three hours. In addition, shuttie service should be seen as

* the cost of doing business, and be either free or low cost in order to promole its use.
This option is still cheaper than buying land. We also disagree with Gateway's
agsertion that a five minute headway would be desirabfe (page 10). We believe that
people would be willing t walt 15 to 20 minutes between shitties, n addition, Gateway
should look at shuttle sevice from sites other than the Casino Queen.

100 -Year Ficodplain

Gateway proposes to build parking lots at 10 sites (A4, CB, B9, C7, D7, E1, F7, F8, F9,
F13). The Alternatives Analysis indicates that every site except D7 fies partially or
campletely in the 100-yaar floodplain. Sites F7, F8, and F9 are entirely within the 100
year floodplain. The wetlands proposed for filling are located in Sections F8 and 9.
Gateway states that in vrder to avoid having o create compensatory storage, they will
grads the sites by cutting down the higher areas and filing in the lower areas so thal
thay achisve a no net decresse in available flood storage. They also state that parking
would be restricted dur ng times of flooding so pollutants entering receiving watenways
from vehicles will be minimized.

There are several protlems with this. ¥ @ 100-year flood were 1o occlr during a
Winston Cup event, wiere does Gateway intend to park 25,000 vehicles i they say
they wil restrict lots during flood events? In addition, stormwater detention in gravel
parking jots will not provide the same degree of water quality improvement that naturally
occurring wetlands and native habitat provide. The surrounding waterways are already
tisted as impaired by 11e State of Wlinols, and can not suffer further degradation.

Al Quality

The Alternatives Ana'ysis includes a brief discussion on air quality issues {pages 44 -
48). This informatior: tacks general air quality information and air quality requirements,
and is misieading ani inaccurate. We note the foliowing deficencies:

. It does not mention that Gateway Racetrack is located in an area fisted as
moderate norattainment for ozons. .

. it doss not nate that Gateway must meet the General Confermity Requirements
of the Clean wir Act. Thay must prove de minimis emissions, or offset emissions

-
4
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someplace alse. Taz Corps determines conformity with the Clgan Air Act.

> Table 24 (page 45! provides air smissions estimates on VOC, CO, and NO, for
vehicle exhaust. Gateway must recalculale these estimates based on the
following:

M The data stould represent the “worst case” air quality scenario. Thus the
2ir emissions estimates should represent the highest number of vehicles
expected, 1 e greatest travel distances and the longest idle times
expected.

. The data are based on an entering and exiting fime of 1.5 hours.
Eisewhere in the Allernatives Analysis, this travel time is tengthened fo 3
or 4 hours I 3 or 4 hours is the expocted travel time, then the estimates
need to be based on this time length, not 1.5 hours.

» The data 'vere calculated using the Mobiled emissions model. The speed
and emission rates on the vehicles are unknown. Galeway must use
igling emission rates.

. Gateway must conduet PM,, and CO hot spot modeling for event days, based on
25,000 parking spaces rather than ernissions averaged out over the year. This
modeling will in;licate if exceedances of the CO or PM10 naticnal ambient air
quality standard may be expected to occur.

. Tha Alternatives Analysis states that the amount of VOC, CO, NO, and P,
emitted from Gateway Racetrack would be minimal compared to Granite Clty
Steal. This is iirelevant,
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Mr. KuciNicH. Also, to Ms. Andria—thank you, Mr. Chairman.

Do you believe that wetlands policy is not just about the property
rights of the landowner once they develop the land, but it is also
about the property rights of landowners that would be harmed by
a loss of wetlands?

Ms. ANDRIA. Chairman Burton said something about marginal
wetlands, and that is one thing that I don’t think that is ever prop-
erly addressed. I mean, there is little pockets of wetlands that
sometimes might seem marginal, but if you live in an area like
East Saint Louis and the area there that is full of steel mills, full
of abandoned territory, if you can drive by and see egrets, that is
really wonderful. But the whole issue of the impact on neighbors
is so important. It has to be respected, what you do to your neigh-
bors, and what your impact is on your land. I understand people
who want to do that, but when it affects the surrounding territory,
that absolutely should not be permitted.

Mr. KUCINICH. In a number of instances, the Corps and the EPA
allowed developers to fill a wetland if they create or enhance a wet-
land elsewhere. In fact, mitigation banking, where developers buy
part of a site that will become wetlands in order to qualify for a
permit, is becoming increasingly popular.

I am concerned that the policy could create problems because the
newly created wetlands may not provide the flood and water qual-
ity protections to the same people that are impacted by the pro-
posed development.

Do you share concerns like that?

Ms. ANDRIA. The thing about—I mean, you lose the water qual-
ity. Some of the areas in the Bottom get their water from the Mis-
sissippi. There are others on the bluffs that use the aquifer, and
that is contaminating. There are different areas that need concern,
and it is hard to address them in just these few minutes.

Mr. KucinicH. Well, I think you have probably covered that.

Thank you, Mr. Chairman.

Mr. BURTON. Thank you, Mr. Kucinich.

Mrs. Chenoweth.

Mrs. CHENOWETH-HAGE. Mr. Kamenar, I want to, in my ques-
tions with you—and I can cite numerous cases, as can you, where
large corporations and individuals have gotten away with fines,
simply fines for much, much larger damage. I think of the Exxon
Valdez case that was featured in the CNN clip, etc., just to begin
with. But I also notice that EPA cited the Pennsylvania Depart-
ment of Transportation for wetlands violations in Bucks County in
March 1999. This was well after the Pozsgai case. At the time, EPA
was seeking a fine from the Pennsylvania Department of Transpor-
tation for $10,000.

Do you know if EPA ever cited PENDOT for illegally filling the
part of Mr. Pozsgai’s property condemned in the taking of August
24, 1973?

Mr. KAMENAR. I am afraid I don’t have the answer to that ques-
tion, since it deals with a local issue way after the case when I was
involved. The Pozsgai daughters or maybe their counsel might have
some information on that.

Ms. P0ozsSGAI-KHOURY. As far as we know, the answer to that
question is no, they have never.
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Mrs. CHENOWETH-HAGE. The Pennsylvania Department of Trans-
portation was never fined or cited?

Ms. PozsGAl-KHOURY. Never fined or cited or anything done on
that property.

Mrs. CHENOWETH-HAGE. Amazing.

Maybe it is because they weren’t Hungarian and didn’t speak
with an accent, I don’t know.

But, Mr. Kamenar, can you explain why the Army Corps and the
EPA used different methods of evaluation in determining wetlands,
and do you have any idea as to why they apply separate and some-
times conflicting standards in making their determinations?

Mr. KAMENAR. Well, I think I responded to that in some regard
to the chairman’s question about the various agencies have concur-
rent jurisdiction, whether it is the Department of Agriculture and
their swampbuster program, the Forest Service, the Corps or the
EPA. Again, it seems that there is some conflict there, but the
manual that they are supposed to be using and reading from the
same sheet of music is the 1987 Wetland Delineation Manual. I
would think that the next panel would have both of those witnesses
from those agencies there, and maybe they can explain that better.
But there is sometimes a conflicting definition, as well as conflict-
ing definitions with State authorities.

Keep in mind that Pennsylvania State authorities also have wet-
land protection laws, as do many other States. So even if the Corps
were to go out of business tomorrow, that does not mean our wet-
lands are going to be lost, because we do have local land use activi-
tieﬁ They are of keen interest to State and local communities as
well.

Mrs. CHENOWETH-HAGE. Mr. Kamenar, you indicated that re-
course or restitution for this family is very, very limited, unless
they file a takings case in the U.S. Court of Claims, and those
cases, I know, cost millions of dollars. My husband is involved in
one of them. But wouldn’t you say that the city of Morrisville is
somewhat liable for not maintaining their ditch when—isn’t there
an agreement here? I think it is in an exhibit, exhibit No. 40?7 I
think there is an agreement that says

[Exhibit 40 follows:]




- 'COMMONWEALTH OF PENNSYLVANIA,

.

)

_+ OF MORRISVILLE AND FALLS TOWN-

89

i,
L INCREYC

" CONDEMNATION BY THE

NQ. PERM, "19

H
- DEPARTMENT OF TRANSPORTATION, : 73 PING ay-4 -
OF RIGHT OF WAY, FOR LEGISLATIVE : S A T
- ROUTE 281 PARALLEL,’. SECTION 1 S e C
13C. R/W AND LEGISLATIVE ROUTE @ : A
281, SECTION 18A R/W, LIMITED  :
ACCESS HIGHWAYS,. IN THE BOROUGH @

SHIP . oo

P et 4 NOTICE OPCCONDEMNATION - Tafl€. s

NOTICE IS HEREBY GIVEN that the Seczetary of Transportation

of the Commonwealth of Pennsylvanzia on o) ‘?} /?7 3 -

_/ filed a Declaration of Taking in ‘the above ndhed Covrt to the above R

term and number in an-action to condemn the property described in
Exhibits 1 thru 2 attached hereto and made a part hereaf. The names

~of the owners of the-property interest ndemned are also contained

S

. Agent for the Commonwealth

in the said Exhibits,

COMMONWEALTH OF PENNSYLVANIA 3
cownry or Bue s :

geﬂo:e me, the undersigned officer, personally appesred
C’jf?/&?&sz ’? i Se L , who beingduly sworn
according to law, deposés and say.s that he is author;‘.zed to and

does make this affidavit on behalf of the Commonwealth of Pennsyl-
vania, Department of Transportation, and that the averments contained ‘
_and set forth in the foregoing Notiée of Condemnation are true and )

{:orrect to the best of his knowledge,

AN , .
Sworn or dffiymedapd subscribed
n sy t y

Us o4 973

Upon Recording Netice, mail to
Legal Bureau

Department of Transportation
Harrisburg, Pennsylvania

My Commission Expix/es.: "!'7‘{ © - DR09S-295
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2 [eonwTy . Hugks

“ “¥alls Township o : .
] o | ¥orrtavillo Borowgh | . SCHEDULE GF COMDEMIED PROPERTY
: 287 Far 13C R/W (Duolaration of Taking)

L.R.: SEC. . 281-1PA R/w .

NAME, MAILING ABURLSS, FROPENY INTERLST OF ARCELY PLOT PLAN -
T AN ON OF COK PHOPENTY N0 - | RECORPED 0o & = . .1

g g

CLAIN
- ¥ Qe

Xy - . B

N . s

1. Frances Cassalia, {Mother & Sons) 0907302 | 54
: Peter Cassulis &
Aan B, Cassalia

West Bridge Street
Morrisville, Pennsylvania -

E : Mailing Address:
Moredon Road & Green Lane
i Huntingdon Valley, Pomnnsylvania 19006

2. Fred Joseph Brezina & Eather Gladys Brezina, H/W_& 0907289 A

/ Anthony Brezina

' Property Address:
o U, S. Route # 1
Morrisville, Pennsylvania, 19067

Yailing Address:

Same as above

Golden Potroleum Co. (Tenant) "0907289-01
Divieion of Puritan 0il Co., Inec. )

Yailing Address: ’
c¢/o Mr, Kennelh David, Manager
1601-H larmer Street
Levittown, Pennsylvania, 19053

Jules Carcanague (Tenant) 0907289-02

Mailing Address:
U, S. Route # 1
Merrisville, Pennsylvanis, 19067

FOR EXHIBIT SEE h)

iAN coox M3 p2r2?

D20939-2396
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o |
RIGHT-OF~WAY AGREEMENT

el DL

TEZS AGRERMENT, made this 1~ day of G}é«{’ WADe,

19 2, by a= between JOHN D. FARBER and ROZE J. FARBER, his

sylvani._a,‘ pas=ies of the" firse part, (herainafter callet;l the
Grant.ors)‘
AND _
THE MUNICIPAL AU'L‘HOR?;TY OF THE BQRQUGi-{ ‘OF MCORRISVILLE, a body
corporate and politic organizedAand existing und;r the Munici-
palipy Authoricfes Act of 1945, as amended, having if:a principal
place of business in the Borough of Mo}risvillg, County of Bucks
and Commonwealzh of Pennsylvania, party of the second part,
(hereinafter called the Grantee),
WITNESSETH: '

That, for and in comsideration of the sum of $345.00
to them in hand» this day paid by the Grantee, the receipt whereof
is hereby acknowledged, and intending to be legally bound, the

sald Grantors, have granted, bargained, released and sold, and by

administrators and assigns, do grant, bargain, release an_d‘se-ll
" unto the said Graq;ee, its successbrs and agsigns, the f:-'ee,
uninterrupted and permanent right, liberty and privilege of con-
>sf:mc:ing, operating a;\d maintaining a sanitary sewer pipe line
along and through so much of the property of the Grantors as is
located and shown on a\ ce:cnin plan attached hereto and made a

part hereof and which seid right-of-way is more particularly

D16G54~-167 ..

rs

o, v s S TR A e

these presents, for themselves, thelr respective helrs, exécutors‘

[ N
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Q
M fd d““‘%ed as followa, to wit: l

ALL \w,

way sity. | 4T CERTAIN piece of ground or right-of~ !

Co unty “te in the Borough of Morrisville, Bucks
and Ro. ‘ *ennsylvania, belonging to John D. Farber
repa). .. Farber, his wife, as shown on a plan -
P YV py Albrighc Friel, Inc., Consulting

!’"'\:""“7“"7‘ m“? 29 % Pilladelphiay Pennsydvafiia, “dkted? « « ai- ~5§~‘4
boundedl 4955, attached and made a part hereto, °

vond described as follows:

BE(; \ NN\
line ot
being 1.._
North \,
line oy

ING at a point in the Southerly side
~odland Avenue (60' wide), said point
‘sted a distance of 351.96 feet measured,
-03' East along the said Southerly side
Nisodland Avenue from the Easterly side |
Nouth Lafayette Street (60' wide). l

linzﬂtt\ extending along the said Southerly side
distaun. Nioodland Avenue North 547 03' East a

. THh;\“ of 21.65 feet to a point
Parber \ * extending through the land of John D.
06’Easgm“c Roze J. Farber, hig wife, South 82° .
line dix distance of 54.33 feet ‘to a point in
from la ‘- ding lands of John D. Farber, et ux,
Fores;. ~<s of the Pennsylvania Department of

wond Waters (Delaware Division Canal).

langx:h\\\ * extending along the line dividing
Pennsy\). John D. Farber, et ux, and lands of the
(Delavw \wania Department of Forest and Waters
distan, ¥ Division Canal) South 0° 43' West a 1
THE;;\’ of 15.12 feet to a point. [
Farber, > extending through the land of Johnl
15.00 ¢ “wt ux, along a line parallel to and : )
course :\-‘c Southerly from the second described 5
feet t.. \\“thiaz" 06' West a distance of 18.00 . -
Y+ point
Fargke{fA\ - continuing t:hrough the land of John D
329.4., - ux, South 2° 24" West a distance of
line v, et to a point in the Northerly side
THEN, N\wcKinley Avenue (60' wide).
line “‘ extending along the Northerly side
distan, . cKinley Avenue South 54° 03' West a
THL\‘ of 25.50 feet to a point.
Farbe: A extending through the lands of Jol’m D.
feet o v W% along a line parallel to and 20.00
North‘\- erly from the fifth described course
24' East a distance of 356.65 feet to
a poiun,
FarboiN : continuing through the land of Joha D.
15.00 .. ©F ux, along a line parallel to and
cours +.: Boutherly from the second described
foer .  vth 82° 06" West a distance of 33.74
: point and place of BEGINNING.
-2 _
D1651~16G8
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£ John D. Farber and
for the construction

; mrmmc to describe cr 15 feet wide right- | ]

Roze| J. Farber, his wifa,
and maintenance of a sanitary sewer extending .
from the land of the Pennsylvania Department of
Forest and Waters to Woodland Avenue and a

20 feet wide right<of-way extending from McKinley
. . Azen;e to the above mentioned 15 feet wide righc-
iy T oL~

G of-wa through the land

o
TOGETHER with the perpe:ual right of ingress, egress

and regress to the said Grantee, its successors and assigns, to
and along the said right-of-way above defined, for the purpose
of comstructing, renewing, replacing, irepairing and maintaining

the said sanitary sewer pipe line, or 'any part -thereof, at any

and all'times and éeasons.
j That the said Grantors do also grant unto the said

Grantee, its successors and assigns, a temporary forty feet wide

right-of-way through sald property, the center line of which

shall be located as shown for the eforemehtioﬁed permanent

' right-of-way, to be used by the Grantee, its contractors, agents

gervants and employees ln and about and during the construction

of the said sanitary sewer pipe line therein.

;

‘That the said G;anCOrs further g;;nt unto,thé%said'
Grantee, its successors and assigns, the further right tqiieﬁove
and/or trim any and all trees and/or shrubbery which may‘be
growing in the 1iﬁe of the said right-of-way anl to remove any
and all other obsﬁructions which may be in the same.”

That, in consideration of the grant hereinbefore define

the Grantee hereby covenants and agrees with the Grantors, their

heirs, executors, administrators énd assigns, as follows:
: ' |
1. That Grintee will at all times, now and

D1651-169
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hereafter save and indemnify the Grantors of
sy, ., %8 from oy and all logs or damsge which ngy .
be sugstained by ‘the Grantors by reason of con-
struction, operation, malntenance, repalr or
‘_replacemen: of the aforementioned sanitary
gewer-pipe line t:hroug_h their said p:L'operty,
including damage or injury donme or occasionmed
to persons or property of any kind.
2. The said Grantee shall construct, operate
and maix;xcain its said sanitary sewex"pipe line
in a workmanlike manner, in accordance with
modern and approved praécicea, and with a
minimun of interference to the Grantors in the

use of their said property.

[N ‘This Agreement shall be binding upon the parties hegecc;
and their rreapect:ivei heirs, executors, edminisc:at;orn, succeuorl
and assigns, and the benefits thereof shall inure to the samf]
‘IN WITNESS WHEREOF, the parties of the first part hﬂva
hereunto-set their hands and seals and thé 3aid party of t:he’~ :
second part has caused to be affix;d here‘.to its corporate "nmne"
and seal duly signed and attested by its proper officers‘,vs the

day and year first above written.

Signed, sealed and {W%’ } i kj% Mo (L.S.)
delivered in the .
presence of: LY /{/f" 3 \/{ L.S.)
SR 7 —
el Y ds Gt
- «7;/( THE MUNICIPAL AUTHORITY OF
R czg.ﬂ,/ N IR A THE BOROUGH OF MORRISVILLE ;

By: Q«- £ %
Chairman

D1651~120
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Mr. KAMENAR. Again, there may be some avenue for some kind
of contributory negligence, what have you. There is a general prin-
ciple of nuisance law that if you cause a nuisance to somebody
else’s property, causing it to be flooded or what have you, you can
sue them for the damage to your property. When that nuisance is
being done by the governmental entity that floods your property,
if there is a road next to your property that the Department of
Transportation has built up and, because of that, water runs off on
your property and floods your basement, you may have a takings
case against that, because the water has occupied your land.

So I am not sure exactly

Ms. PozsGAI-HEATER. We do have a 1962 right-of-way agreement
from Morrisville, the township, which gave the prior owners $345
for the promise forever to keep a storm drainage ditch and to con-
struct the pipe to maintain it, and it was never maintained.

Mrs. CHENOWETH-HAGE. Well, that is very interesting.

I see my time is up, but, Mr. Chairman, if I might just ask one
more question?

Mr. BURTON. Go ahead.

Mrs. CHENOWETH-HAGE. I would like to ask Victoria to just sort
of recount for the committee, because we are not trying to retry the
case, but why did you come to my office one more time? Would you
explain the ongoing harassment that has been occurring?

Ms. PozsGAI-KHOURY. Madam Chairman, we needed an answer.
We tried and tried for over a decade to work with the Army Corps
and the EPA to ask for information. They refused to even allow us
the application. They blocked us in every way. They had lawyers
and engineers available to them on their payroll. We were a simple
family, a small business. We couldn’t financially compete in the
courtroom. We showed them the truth; we walked, touring several
site visits. This is a stormwater drainage ditch. We scratched the
insignia off of the wall. We crawled through the pipes. We did ev-
erything to show them what was our situation, but they refused to
listen to us, and we had nowhere else to turn. I went to every U.S.
Senator’s office in the early 1990’s, and I asked for help, and I went
to every Congressman’s office that I could bear. It took about 11
consecutive days. I tried to do a commutation plea to President
Bush. We collected 15,000 petitions. People continually call us and
ask us what do they do in their situation, and I have nowhere to
turn but here and to plead with you to help us and to make some
kind of comprehensive private property relief for our family and for
the many families who do not have a sponge and who do not have
a wetland that is truly, truly valuable, but something that has
been misdesignated and delineated in the property owner’s own
blood. This has to be addressed somewhere. We thank you.

Mrs. CHENOWETH-HAGE. Mr. Chairman, I would like to just call
your attention to exhibit No. 1. It is a letter to you in response to
the questions that you asked the Army Corps of Engineers about
the contacts that they have had with the Pozsgai family since Mr.
Pozsgai was released from prison. And the Corps did indicate here
on page 2 that over the last 6 years, they have had 38 contacts
with the Pozsgais. So it just goes on and on and on. And that is
the reason why I asked you to hold this hearing.

[Exhibit 1 follows:]
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DEPARTMENT OF THE ARMY
US. Armhy Corps of Engingers ~©
WASHINGTON, 0.C. 20314-1000
T JUN oy
REPLY TO

N ATTENTION OF:
Office of Chief Counsel
Honorable Dan Burton
Chairman
Committee on Government Reform

and Oversight

United States House of Representatives
‘Washington, D.C. 20515

Dear Mr. Burton:

This is in response to your letter of May 23, 2000, addressed to Licutenant
General Joe N. Ballard (USA), the Chief of Engineers, concerning Mr. John Pozsgai of
Morrisville, Pennsylvania. Because the Headquarters of the U.S. Army Corps of
Engineers has had no direct involvement with Mr. Pozsgai, the following response is
based entirely on information provided by the U.S. Army Corps of Engineers,
Philadelphia District.

As noted in your letter, Mr. Pozsgai was convicted, in a criminal enforcement
case, of violating Sections 301 and 309 of the Clean Water Act (CWA)in 1989. Mr.
Pozsgai’s violations of the CWA resulted from the unpermitted discharges of fill material
into waters of the United States located on Mr. Pozsgai’s property. The illegal discharges
were made either by Mr. Pozsgai or by other persons acting under Mr. Pozsgai’s
instructions and with his full consent.

As an initial matter, I have inferred from your letter that you may be under the
impression that the U.S. Army Corps of Engineers (“Corps”) had some involvement in
the criminal prosecution of Mr. Pozsgai. In fact, the criminal action taken against Mr.
Pozsgai was based solely on a referral from the U.S. Environmental Protection Agency
(EPA) to the United States Attorney for the Eastern District of Pennsylvania. The Corps
took no part in the decision making process leading to the criminal indictment, and was
unaware of any contemplated criminal action against Mr. Pozsgai prior to his indictment.
The Corps of Engineers has no first-hand or reliable information relating to the criminal
prosecution of Mr. Pozsgai. Therefore, to the extent that some of your questions concern
the criminal prosecution of Mr. Pozsgai, I suggest that you address those questions to the
U.S. Environmental Protection Agency, the U.S. Attorney for the Eastern District of
Pennsylvania, and the U.S. Department of Justice (DOJ).

The following statement is a brief summary of the Corps’ involvement with Mr.
Pozsgai. The Corps’ Philadelphia District repeatedly warned Mr. Pozsgai, both orally
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and in writing, in 1987 that his continued unpermitted filling of wetlands on his property
in Morrisville, Pennsylvania, was a violation of the Clean Water Act. Mr. Pozsgai's
illegal destruction of approximately five acres of wetlands and his refusal to stop illegal
filling activities left the Corps no choice but to request that the DOJ bring a civil
enforcement action against him, to stop his continued illegal filling of wetlands and to
compel him o restore those wetlands. On August 24, 1988, the U.S. Attorney’s Office
served Mr. Pozsgai with a Temporary Restraining Order issued by the Federal District
Court. The Order directed Mr. Pozsgai to immediately cease filling the wetlands on his
property. This Order was ignored by Mr. Pozsgai, who continued to fill wetlands
illegally for an additional nine days. Ultimately, in 1990, after two preliminary
hearings, a contempt order, a preliminary injunction, and a final hearing, the District
Court entered a civil judgment against Mr. Pozsgai and two of the companies that Mr.
Pozgai had encouraged to dump demolition debris into wetlands on his property. The
preliminary injunction enjoined any further filling, and ordered restoration of the
destroyed wetlands. :

Your letter appears to express concetns that the Corps” involvement with Mr.
Pozsgai since 1990 in some way could have been inappropriate. Let me assure you that
the Corps® involvement with Mr. Pozsgai since 1990 has focused strictly on two issues:
1) completion of the wetland restoration ordered by the District Court; and 2) notifying
M. Pozsgai of additional Clean Water Act violations on his property resulting from his
continued illegal filling activities. In both of these endeavors, the Corps has shown
remarkable restraint and has atternpted io work with Mr. Pozsgai in order to achieve
compliance with the Court ordered restoration, and to remedy Mr. Pozsgai’s additional
violations of the CWA that have occurred since 1990.

ANSWERS TO SPECIFIC QUESTIONS
1. Was Mr. Pozsgai’s case ever officially closed? If not, why not?

No. The civil case has not been closed, because the Court ordered restoration of the
site has not been completed. The Corps is unaware of the status of the criminal case,

with which the Corps has never been involved.

2. How often has the Corps inquiréd into the Pozsgai matter, by contacting Mr.
Pozsgai, since the end of Mr. Pozsgai’s imprisonment.

In the past six years the Corps has had a total of 38 contacts with Mr. Pozsgai and/or
his attorney, David Sowerbutis.

3. Specifically, why is Mr. Poszgai’s case considered currently open? Why has the
United States Army Corps of Engineers continued to conduct an investigation into-
Mr. Pozsgai after a period of thirteen years?

See, Answer to 1, above, Additionally, the Corps attempts to investigate all
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unauthorized dischargeslof dredged or fill material into waters of the United States, to the
extent that the Corps’ available resources allow that. To the extent that Mr. Poszgai
continues to conduct unauthorized activities, the Corps must continue to investigate them.

4. Has the U.S. Army Corps of Engineers ever informed Mr. Pozsgai that there
would be regular inspections of his property even though there were no seeming
violations of the Clean Water Act?

There have never been regular inspections of Mr. Pozsgai’s property; therefore, there
" has never been a need to inform him that there would be regular inspections of his
property. However, the premise of this question is incorrect, because Mr. Pozsgai has
continued to violate the Clean Water Act, both with new, unpermitted discharges of
dredged or fill material, and by refusing to comply with the District Court’s restoration
order.

5. How many other environmental investigations of individual private citizens have
taken as long as Mr. Pozsgai’s.

The Corps does not track “length of investigations”; therefore, it is not possible for us
to accurately answer this question. However, it should be noted that the Philadelphia
District has an extremely small Regulatory Branch staff in relation to the large number of
Section 404, Clean Water Act, violations within the District. Thus, it is not unusual for
violations to take many years to resolve, since Corps staff can devote only limited time to
each violation.

6. In the past thirteen years, how many individual private citizens has the Corps
investigated to the same extent as Mr. Pozsgai?

The Corps attempts to investigate every CWA Section 404 violation to the extent
necessary to achieve an appropriate resolution of the case. I do not know of any other
person who has refused to comply with the mandates of the Federal Courts and of the
CWA for as long as, or as persistently as, Mr. Pozsgai. Consequently, I am not aware of
any citizen who has been investigated to the same extent as Mr. Pozsgai. Nevertheless, I
have no records available to me that would enable me to provide a definitive answer to
this question.

7. Provide a complete list of private individuals whe were sentenced to more time in
federal prison than Mr. Pozsgai for the same type of crimes.

As a general rule, the Corps does not recommend or instigate criminal enforcement
actions to enforce the CWA. The Corps does not have available any records that would
enable me to answer this question. The Corps is not aware of how many criminal
prosecutions the DOJ has brought for violations of Sections 301 and 309 of the Clean
Water Act, or for violations of any other Federal environmental law. If such data is
available, it is most likely kept by the U.S. Department of Justice.
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8. In the past thirteen years, how many corporate polluters who violated the Clean
Water Act to a similar or greater extent than Mr. Pozsgai has the Corps

investigated? Provide a complete list of these corporate polluters, a list of their

violations of the Clean Water Act, and subsequent actions taken against them.

The Corps shares responsibility with the EPA for only one of many programs that
exist within the framework of the Clean Water Act (that is, the Corps and EPA jointly
administer the CWA Section 404 program). Concerning the CWA Section 404 program,
the Corps does not differentiate between corporations and individuals in investigating
Section 404 violations, nor, as noted in response to question 5, does it track length of
investigations. Consequently, the Corps has no data available that would enable me to
answer this question.

9. In the past thirteen years, how many polluters, corporate violators or private
citizens, have been sentenced under the new federal sentencing guidelines. Previde
a list of all convictions differentiating between corporate violators and private
citizens.

See, answer to questions 7 and 8, above.

10. Provide a list of all these corporate polluters who were sentenced to more time
in prison than Mr. Pozsgai.

See, answer to question 7and 8, above.

11. Provide any and all photos that were entered into evidence during Mr. Pozsgai’s
trial.

The criminal prosecution of Mr. Pozsgai and the trial were conducted by the U.S.
Attorney for the Eastern District of Pennsylvania and the U.S. Environmental Protection
Agency. All evidence used in that trial would likely be in the possession of one of those
agencies, or with the U.S. District Court for the Eastern District of Pennsylvania. The
Corps does not possess the documents that you have requested in this question.

12. Provide any stereoscopic evidence used in determining the hydric content of
soils.

See, answer to question 11, above.
13. Can stereoscopic cameras be used to determine the hydric content of soils?
To the best of our knowledge, the answer to this question is “no”.

14. Provide any and all maps used to determine whether Mr. Pozsgai violated the
Clean Water Act.
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See, answer to question 11, above.

15. Provide any and all photos and maps that have been taken or made since the
time of Mr. Pozsgai’s trial and imprisonment.

The Corps’ Philadelphia District office is currently retrieving and copying this
information for you. The District office will provide the information directly to you as
soon as it is available. If you have any question about the documents referenced in this
question, please contact Mr. Barry Gale, Esq., of the Office of the District Counsel,
Philadelphia District. His telephone number is (215) 656-6528.

16. Provide solid documentation that Mr. Pozsgai’s land does indeed intersect
waters of the United States as defined by the Clean Water Act.

A portion of Mr: Pozsgai’s property consists of wetlands, as defined by Corps
regulations at 33 CFR 328.3(b). Those wetlands are adjacent to a tributary to the
Pennsylvania Canal. The Pennsylvania Canal flows into the Delaware River. Waters of
the United States are defined by the Corps to include wetlands that are adjacent to
tributaries of navigable waters. 33 CFR 328.3(2)(7). The maps being provided in
response to question 15 will document the relationship between the wetlands on Mr.
Pozsgai’s property and the Pennsylvania Canal and the Delaware River.

17. Provide copies of all internal procedures used in investigating Mr. Pozsgai.

The procedure for investigating Section 404 violations is set forth at 33 CFR part 326
and the Philadelphia District Enforcement “Blue Book”. [attached].

18. Provide copies of all internal correspondence, both paper and electronic, within
the last year relating to Mr. Pozsgai’s case before the U.S. Army Corps of
Engineers.

These documents will be included with the information that will be provided in
response to question 15, :

19. Does the U.S. Army Corps of Engineers conduct regular overflights of Mr.
Pozsgai’s property? If so, does it conduct the same type of overflights for the rest of
Morrisville?

The Corps has never conducted regular overflights of Mr. Pozsgai’s property. The
Philadelphia District, on infrequent occasions, conducts overflights in general geographic
regions. If such a flight was in the vicinity of the Pozsgai property, it is likely that the
flight would photograph the Pozsgai property in order to document the extent of illega!
activities on the site. In addition, the Pennsylvania Department of Environmental
Protection conducts an overflight of the Delaware River corridor once every two years.
The Corps participates in these flights, and would likely photograph the Pozsgai site
during these flights for the same reasons noted above.
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20. Provide all memos and internal correspondence, both paper and electronic, that
address Mr. Pozsgai’s case prior to his conviction.

All memos and internal correspondence related to Mr. Pozsgai’s criminal conviction
would be in the possession of either the U.S. Attorneys Office or the U.S. Environmental
Protection Agency, as noted above.

21. Provide the precise methodology used to determine the boundaries of the
wetlands versus non-wetlands on Mr. John Pozsgai’s site (Tax Parcel 13-28-83).

’

The precise methodology for determining wetland boundaries is set forth in the Corps
Wetland Delineation Manual, Technical Report Y-87-1, January 1987. That Manual is a
lengthy technical document, used by all Federal agencies to delineate wetlands. The
following are possible sources for the Manual:

Location for hard copies of 1987 Wetlands Delineation Manual:

NTIS (National Technical Information Services)
U S Dept of Commerce

Springfield, VA 22161

800-553-6847

Cost: $59.50

In the alternative, the Manual can be downloaded from the Internet, as
follows:

Internet address for "pdf" file of 1987 Wetlands Delineation Manual (WRP-Y-87-1)

"http://www.wes.army.mil/eliwetlands/wlpubs.htmI"

22. Provide a detailed estimate of money spent on conducting oversight on Mr.
Pozsgai’s property since his conviction of violations of the Clean Water Act.

The Corps does not track its costs or time in conducting any particular individual
investigation. Therefore, I have no way to accurately answer this question.

23. Provide a list of violators of the Clean Water Act who have been cited for
impacting .005 acres, or less, of waters of the United States.

The Corps does not track violations of the CWA based on their size. Therefore, there
is no way to accurately answer this question. However, one might infer from this
question that you believe that Mr. Pozsgai’s Section 404 violations have filled or
adversely affected less than .005 acres of waters of the United States. In fact, the
cumulative adverse effects of all of Mr. Pozsgai’s multiple violations of the CWA are
approximately five acres of waters of the United States.
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24. Provide a list of all individual cases where the violator of the Clean Water Act
was cited for removing trash left on property that resulted in impacts upon waters
of the United States.

ks

The removal of trash from waters of the United States ordinarily would not constitute
a violation of the CWA. Consequently, the Corps would not bring an enforcement action
for the mere removal of trash from waters of the United States. I do not believe that the
Corps has ever contemplated bringing any enforcement action against Mr. Pozsgai for the
mere removal of trash from any part of his property, including the wetlands on his

property.

I hope that the information provided above has been responsive to your questions.
As stated above, the Corps’ Philadelphia District will send you the additional documents
that you have requested, as soon as they have been copied. My point of contact for this
matter is Lance D. Wood, whose telephone number is (202) 761-8556.

Sincerely,

eI o) Qe

Robert M. Andersen
Chief Counsel
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Mr. BURTON. We will talk to the Corps of Engineers and the EPA
in just a few minutes about that.

Mr. Sanford.

Mr. SANFORD. Thank you, Mr. Chairman.

I guess my first question would be to Ms. Andria. If I heard your
testimony right, fundamentally what I heard was, when we looked
at that map that showed the blue and the red lines, was it fun-
damentally what you are arguing in the bottomland issue is that
there are basically pieces of land that should not be basically devel-
oped, for lack of a—if I was to catch it all, that would be basically
what you are saying, right?

Ms. ANDRIA. That is correct.

Mr. SANFORD. My question is this, though: The nature of this de-
bate is how do we do something about it? One way is regulatory;
in other words, let’s regulate wetlands so that we prevent that from
happening, and there is a question about the degree to which that
is appropriate. The other is to look at market-based incentives.
What I find interesting is when you look at that gridwork that you
were showing, which I think was east of St. Louis, what is interest-
ing to me is are there water or sewer lines that are laid in that
icerr;ii:gory that frankly help a developer to go out and develop the
and?

Ms. ANDRIA. The sewer lines, we have applied—asked for WRDA
to try to assess, have the Corps assess the sewer lines and all of
the problems.

Mr. SANFORD. My question is surely for houses to go in, water
and sewer is laid in, because you don’t turn on the ground to get
water. Do every one of these houses have an individual well?

Ms. ANDRIA. I wish I could say, Congressman, that, yes, indeed,
the houses do not go in until there is adequate sewers to take
them. That is not the case.

Mr. SANFORD. I am not saying adequate. I am saying are there
water and sewer lines out there in any of these neighborhoods?

Ms. ANDRIA. Are there water and sewer lines? Yes.

Mr. SANFORD. If you look at one of the appropriations bills that
we are going through right now, what you would see are special
earmarks, projects within the Federal budget that, frankly, work
toward developing those areas that you don’t think should be devel-
oped. In other words, I just use that as an example. If we eliminate
some of the earmarks, probably you wouldn’t see that land being
developed. That would be one way of getting at the problem.

All of these houses have Federal flood insurance, correct? You
are in a Federal floodplain; you have flood insurance?

Ms. ANDRIA. I don’t believe everybody has flood insurance.

Mr. SANFORD. You are right, not everyone. But in most of these
areas there is a Federal subsidy that helps to create the—in other
words, the risk—in other words, lowers the risk so that one can
build a house in these neighborhoods. So I just find it fascinating
that if the Federal Government is against development in these
wetland areas or these bottoms which you are legitimately arguing,
we have Federal policy that works in the opposite direction, either
through appropriation bills that would provide water and sewer
grants for these neighborhoods, or with Federal flood insurance so
that you subsidize the risk of developing in these areas.
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So we have a convoluted, confused policy not only from the
standpoint of wetland policy itself, but, frankly, from the stand-
point of one hand doing one thing with the Federal Government
and another hand doing another. So I wanted to make that one
point.

Two, I wanted to refer to, I guess, Mr. Kamenar or Ms. Dudley,
in that as I understand it, this problem is about to grow worse, be-
cause as I understand it, the EPA—historically, point source pollu-
tion has been handled basically through EPA, and nonpoint source
pollution has been handled at the State government level. As I un-
derstand it, EPA is contemplating a decision or maybe unilaterally
acted on a decision wherein forestry or agricultural practices for
the first time would be caught up in this whole tragic level of con-
fusion that the Pozsgai family was in; you would now see that with
farmers. Is that true, or could you elaborate, either one of you?

Mr. KAMENAR. I would like to take a stab at that. I think what
you are referring to are the recent efforts by the EPA to regulate
nonpoint sources of pollution through their

Mr. SANFORD. Mind you I had an EPA person come in my office.
I said, would you define “pollutant,” and it was dirt. In other
words, it was simply runoff by the side of—let’s say, of a mountain
out West. It was dirt, and they were going to exempt all Federal
policies—all Federal lands, even though the government owned
about 80 percent of the land in the West, and the largest pollutant
was dirt.

Mr. KAMENAR. The sediment that comes down. There is a court
case pending right now in the Ninth Circuit called Pronslino v.
Marcus. It is a challenge to the EPA’s authority to regulate basi-
cally nonpoint source on the Garcia River where there is only
nonpoint sources of pollution, namely agriculture, silviculture and
so forth.

There is another court case in the D.C. circuit here that is pend-
ing, challenging that whole TMDL program that the EPA is trying
to come up with.

But you are right, there is this problem of the various kinds of
ways that the agencies are trying to control the pollution through
the point source and nonpoint source, and you are quite right that
it is a mixed policy.

Mr. SANFORD. Do you have anything to add? In particular, I
would as well ask if you could elaborate a little bit more on some
of our market-based ideas in solving the dilemma that this family
is in.

Ms. DUDLEY. Yes, you are right. TMDL is the total maximum
daily load rule that the EPA just issued, I think, in May, or maybe
later. It does the same thing that the Corps has done in March
with the nationwide permits, where it takes what are very local de-
cisions, local issues, and requires reporting to a Federal bureauc-
racy, so that all of these decisions have to be made at the Federal
level. I think that not only are market incentives going to be more
effective, as we have seen with wetlands, but also State and local
controls are going to be more effective due to the very nature of
local decisions.
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Mr. SANFORD. Could you elaborate just a little bit further,
though? In your testimony you referred to some market-based
ideas. Give me an example of those.

Ms. DUDLEY. The Department of Agriculture and the Fish and
Wildlife Service both offer incentive payments to landowners who
protect their wetlands. I mentioned briefly that there may be an
imbalance between the social value of the wetland and the private
value. So when a landowner examines his own tradeoffs, it may
make sense to fill a wetland that actually has social values, like
Ms. Andria talked about. But the solution to that does not seem
to be regulating at the Federal level, because we have seen, both
from what Ms. Andria has talked about and what the Pozsgais are
talking about, it is just not working. So you have a situation where
large developers, who have big resources and can offer mitigation
or do other things, are able to develop wetlands, whereas people
like the Pozsgais can’t.

Mr. SANFORD. Speaking of which, could somebody elaborate on
the difference between what Ms. Andria, I think, is very legiti-
mately raising, which is do you want to build a house in an entire
floodplain, versus the isolated wetlands perhaps that you will see
in coastal South Carolina wherein literally every 50 feet there will
be a different little inundation, and it is defined as a wetland in
the same way the Congaree River Basin is defined as a wetland.
I think the two are very, very different. Could either of you com-
ment on that?

Ms. DUDLEY. I will be very brief. I think it goes back to what you
said in your opening statement, that one size does not fit all, and
wetlands really range from what our vision of a wetland is to some-
thing like the Pozsgais’ tire pile. That is why I think that the one-
size standard isn’t working.

Mr. KAMENAR. Just to reiterate that point, the definition of “wet-
land” that the Corps has, it doesn’t matter what the functions or
values are of that wetland in order for it to be categorized as such.
That kind of a wetland is regulated the same way, with the same
kind of muscle from the Corps, regardless of the value. Now, it may
come into play when they are trying to do mitigation, etc., but
clearly this piece of property that the Pozsgais had had very low
ecological value; there is no wildlife habitat and things of that na-
ture. They claim there was some stormwater damage, as if it were
some kind of a sponge; but you can always mitigate that by putting
a retention pond on your property, which I think is something that
the Corps did not let Mr. Pozsgai consider.

Mr. SANFORD. I see my time is up, Mr. Chairman.

Mr. BURTON. If Members would like to ask further questions of
this panel, we have extended the time for the hearing, so we will
be glad to do that.

If you want to go ahead right now, or we can come back to you
after we recognize Mrs. Biggert.

Mrs. Biggert, you are recognized.

Mrs. BIGGERT. Thank you, Mr. Chairman.

Ms. Dudley, does current law—you were talking about the incen-
tives—does current law prevent or prohibit a landowner from going
into or enrolling his or her land in an incentive program if he or
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she have been previously said to have violated the wetland laws
and regulations?

Ms. DUDLEY. I don’t know the answer to that. Do you?

Mr. KAMENAR. No, I don’t.

Ms. DUDLEY. I am sorry.

Mrs. BIGGERT. OK. Then to Mr. Kamenar, are either of you—do
you know how many land—property owners have been affected
each year by the Federal wetlands policy regulations? We keep
talking about all of these stories and things, but——

Mr. KAMENAR. I don’t have the figures here, but I do know that
the Corps, I think—in their testimony I thought I saw this morning
they have a list of the number of thousands of permits that have
been applied for and granted, and there are both general permits
and individual permits, and this is all being changed with these
new nationwide permits and so forth. So there are quite a few, and
it is just going to get worse, because the Nationwide Permit 26 that
Mr. Pozsgai had on his property, which allowed him to fill up to
10 acres, has now been abolished. Now it is really down to a half
acre of land, and if you are going to impact one-tenth of an acre
of your property, like putting in a swingset or something in your
backyard, you have to give prenotification to the Corps of Engi-
neers.

So I can only see this problem getting worse and a lot more cost-
ly and a lot more Pozsgai cases coming down the pike.

Mrs. BIGGERT. Do you think that the Corps of Engineers should
perform a cost assessment evaluation to determine how proposed
regulation, wetland regulation, would affect private owners?

Mr. KAMENAR. That has got to be the best suggestion that I have
ever heard. That is absolutely crucial because what the Corps does
now, this is a freebie, off-the-books regulation of private property.
I would think that one thing that would be very beneficial is that
the Corps would have to estimate what is the value of the property,
the market value, that we are taking from this property owner,
where we say you can’t develop your property; because that in itself
will reveal who is bearing the cost for this sponge. Why should the
private property owner bear the cost of this sponge that’s sup-
posedly benefiting the whole community? For the Corps and the
EPA, there is not a penny out of their budget.

Although the Congress has appropriated money to the govern-
ment agencies to purchase wetlands, they are doing it through the
back door, on the cheap, by not having any cost factor apply to
them. To them, it doesn’t matter whether this is a low-value wet-
land or a high-value rare calcareous fen or bog. To them, they are
equivalent because there is no cost. If you make them start paying
out of their budgets and itemizing it, then you will start seeing pri-
orities being established here.

Ms. DUDLEY. Very briefly, the Corps did do an analysis of the
cost of their nationwide permit provisions, and I think that that
was a very useful thing to do, and it actually led them to reduce
the burdens of that rule. They did not look at the benefits, which
I think is the one missing piece. They need to look at the benefits
as well as the costs.

Mr. KAMENAR. The administrative costs or the cost of the prop-
erty?



107

Ms. DUDLEY. Not the cost of the property.

Mrs. BIGGERT. Do you have a further comment?

Mr. KAMENAR. I would say that those costs are the administra-
tive costs, both direct and indirect cost. What is not really being
factored in here is the loss to the value of the person’s property,
the market value of their property by all of this.

Mrs. BIGGERT. So that would actually specify what that market
value was before?

Mr. KAMENAR. That’s correct. I believe there was some legislation
a few Congresses back where there was going to be at least a re-
quirement that the Corps come up with a number, and that if it
came to more than 50 percent of the value of the property, just
compensation would be due, rather than having to spend 8 to 10
years in the court of claims trying to figure out, you know, how
much of your property has been taken. It is too costly to litigate
so it is never done. There needs to be something that is done in
a more fair manner to the property owner.

Mrs. BIGGERT. One last question. You had also talked about some
of the unwarranted criminal enforcement actions taken in the wet-
land cases. Do you think that the government has too much discre-
tion in this area?

Mr. KAMENAR. I think they certainly do. Keep in mind that
under the Clean Water Act, the government can use three kinds of
enforcement powers. They can use administrative penalties before
an administrative law judge and get class 1, class 2 penalties. They
can file a civil lawsuit in Federal court; and finally, for the worst-
case scenario, they would have the option to use criminal penalties.

I have seen in my practice that it is totally arbitrary which one
of those three the Corps, the EPA and the Department of Justice
will use. You can see cases where there is an administrative pen-
alty, a $10,000 fine, where valuable wetlands were intentionally
filled, and you see cases like Mr. Pozsgai and Ocie Mills, where
they—especially in Ocie Mills’ case where they went straight to
criminal penalties. They didn’t even begin civil penalties, at least
as they tried to start in Mr. Pozsgai’s case.

So there is entirely too much discretion there. There needs to be
some uniform policy on how the Justice Department and EPA and
the Corps use those various three levels of options.

Mrs. BIGGERT. Then the appeals process, too?

Mr. KAMENAR. The appeals process, that is just a recently en-
acted provision that allows the property owner to challenge admin-
istratively the delineation of your property.

Heretofore, the court would not allow you to take the Corps of
Engineers to court to challenge their delineation. You had to actu-
ally violate the law, risk the government picking one of those three
choices against you, and then defending yourself in court, saying
this is not a wetland, or the Corps doesn’t have commerce jurisdic-
tion—commerce clause jurisdiction on my property. So it was only
until a few months ago that that procedure has been put in place.
It is too early to tell whether that’s been effective yet.

Mrs. BIGGERT. Thank you.

Thank you, Mr. Chairman.

Mr. BURTON. Let me just ask a question regarding the legal ex-
penses that the Pozsgais had to go through. Do you think if there
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had been some kind of an ombudsman at the EPA and the Corps
of Engineers, where people like them that have legitimate com-
plaints and legitimate questions, if they could go to an ombudsman
rather than have to go out and hire a lawyer on their own, do you
think that might be one possible solution to streamlining this pro-
cedure and maybe eliminating these kinds of problems?

Mr. KAMENAR. I think that’s a very good suggestion. Our founda-
tion, of course, offered our services pro bono to the Pozsgais at the
appellate level.

Mr. BURTON. I know, but they went to the primary with an attor-
ney.

Mr. KAMENAR. That’s right. They had to hire local attorneys,
local engineers and so forth. That’s a very expensive process for
property owners that own just a small parcel of land, and I think
that the Corps could have some kind of an ombudsman or some
kind of a mediator that should be able to deal with these small
property owners who just have one parcel. They don’t have the
funds to hire high-priced attorneys, like developers do, and consult-
ants, who can pass that cost on into the development itself. Here
they have to eat whatever costs that they incur.

Mr. BURTON. I understand. If there was an ombudsman, they
could explain the legal ramifications of the problem as they came
up, rather than——

Mr. KAMENAR. Sure.

Mr. BURTON [continuing]. End up with a tragedy like Mr.
Pozsgai’s family went into.

I am going to yield the rest of my time to Mrs. Chenoweth.

Mrs. CHENOWETH-HAGE. Thank you, Mr. Chairman.

Victoria, I wanted to ask you about your father’s arrest. I know
that’s a very difficult time to recall, but in my opening statement
I got sort of carried away and talked about the fact that I do re-
member, I believe, your telling me that the family didn’t have any
weapons in their home, but that’s sort of like hearsay.

So I wonder if you could attest to that?

Mr. BURTON. Would the gentlelady yield real quickly?

Mrs. CHENOWETH-HAGE. Yes.

Mr. BURTON. Did the law enforcement agencies that came into
your house have a search warrant?

Ms. PozsGAI-KHOURY. No, they did not.

Mr. BURTON. Was your father—on what basis did they come in
and search your house?

Ms. PozsGAI-KHOURY. During the arraignment, they specified as
part of his release that I had to give them a $1,000 check for bail
and to allow my father’s property, our home and our vehicles, to
be searched for unspecified firearms.

Mr. BURTON. OK. Well, I would like to have more information on
that because if there was unlawful entry into your home without
a proper search warrant, you may have recourse through the courts
for restitution for invasion of your privacy. Even if you—I don’t
know what State—what State?

Ms. PozsGAI-KHOURY. Pennsylvania.

Mr. BURTON. I think in Pennsylvania you have the right to have
a firearm in your home, and unless there is some reason to believe
that a felony has been committed, and they don’t have a search
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warrant, they cannot enter your premises without a search war-
rant. So you might talk to your legal representatives to find out if
they entered illegally, that you may have some recourse in the
courts for—in some kind of civil action.

Ms. PozsGAI-KHOURY. Thank you.

Mr. BURTON. I thank the gentlelady.

Mrs. CHENOWETH-HAGE. Victoria, I would like for you to look at
exhibit No. 49. I wonder if we can pull it up. On page 5, I think
that—Chris, if you could point to the section in the guidelines that
clearly state that any searches that occur should happen at the
time of arrest—did this search occur at the time of arrest or did
they make a search?

[Exhibit 49 follows:]
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ARREST POWERS POLICY AND PROCEDURES

ARREST POLICIES AND APPROVAL PROCEDURES

In envirommental criminal cases, charges will normally be
initiated by indictment or information, followed thereafter by
the voluntary appearance of the named defendants for arraigmment
and trial where necessary.

Arrests will be necessary in a certain portion of the
Agency's cases, either to prevent ongoing criminal activity or
to bring the defendant before the appropriate tribunal to auswer
charges. In these situations, procedures delineated below will
be observed by Special Agents of the Criminal Enforcement
Division.

Approval Procedures

Whenever possible, arrests will be made after referral of
the case to the Justice Department and pursuant to an arrest
warrant. Accordingly, most arrests will be made with the prior
approval of a Federal magistrate and an Assistant United States
Attorney in the Federal District where the offense will be pro-
secuted. Approval for the warrant application will also be given
by the SAIC.

Absent exigent circumstances, an arrest warrant nust be
obtained to arrest a person in a private home. In most circuits,
a search warrant is not necessary where the arrest is to be made
in the suspect's own home., However, if an agent seeks to arrest
a defendant in the home of a third party, absent consent or exi-
gent circumstances, it will be necessary to obtain a search war-
rant in addition to the arrest warrant in order to enter the pre-
mises to make the arrest. A warrantless arrest may be made in a
"hot pursuit” situation if the following three elements are pre-
sent: (1) probable cause to arrest, (2) probable cause to
believe that the defendant is inside the particular premises and
(3) an urgent need for immediate police action (nmext paragraph).

Warrantless arrests are legally permissible for felonies
and for misdemeanors committed in the presence of the Special
Agent. However, it shall be the policy of this Agency that
warrantless arrests shall be made only in exceptional circum-
stances and when demanded by the exigencies of the situationm.
Such circumstances would include the need to prevent an.assault
on a Special Agent or others or the need to prevent illegal pol-
lution activity that threatens immediate risk of human endanger-
ment or substantial and irreversible environmental contamina-
tion. WNotification of the arrest will be given to the SAIC, who,
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in turn, will notify the Assistant Director, 0Cl, as socon as
possible afrer the arrest.

Where a warrantless arrest is wmade, the responsible Special
Asent will prepare a report of the arrest within 2 working days
on EPA Form 2720-9 (Report of Investigation). A referral package
will be prepared and processed through the normal referral review
mechanisms within 10 days thereafter,

PROCEDURES AND PRACTICES DURING ARRESTS

General

Where possible, the SAIC will personally supervise arrests.
When this is not feasible, arrests will be supervised by an
experienced Special Agent.

The reaction of a person being placed under arrest may vary
widely. He or she may submit peacefully, attempt to flee, resist
arrest or even attempt to commit suicide. Special Agents must be
prepared for anv of these eventualities in approaching an arrest
situation. They are expected to be firm and to take all pre-
cautions necessarv to ensure the gafety of themselves, the pris-
oner and others vwho mav be involved.

RBecause the experience level of the investigative staff of
EPA's Criminal Enforcement Division is high, this section will not
address hasic "how-to' congsiderations that might be required for a
less experienced staff. Rather, it will focus on procedures in
which consistency on z national level is crucial to the implemen-
tation of a nrofessional program.

Arrestg Pursuant to Warrant

There are two forms of warrants for the arrest of Federal law
viclators: Magistrate's warrants, issued by United States Magis-
trates, and bench warrants, issued by the clerk of the United
States District Court on an order of a district judge. Rule 4 of
the FRCP details procedures for the application, issuance, execu-~
tion and return of arrest warrants. It is the responsibility of
the Special Agent to be familiar with the requirements of this
Rule., Rule 4(d){(1) of the FRCP specifies that arrest warrants
may Be executed by federal officers "authorized by law”. This
would include Special Agents of the 0ffice of Criminal Investiga-
tions., 1In genersl, arrest warrants issued ds a result of an
investigation by OCI should be executed by OCI Special Agents.

The Special Agent’'s regular duties include the swearing out
of complaints before a Magistrate and of affidavits in support
of complaints. The purpose of the complaint and its supporting
affidavits is to enable the Hagistrate to determine whether the
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probable cause required to support the issuance of an arrest
warrant {or a summons) exists. Under Rule 4(b) of the FRCP, the
finding of probable cause may be based upon hearsay evidence in
whole or in part. The form of the warrant (or the summons) is
specified in Rule 4(c) of the FRCP.

Where the situation so requires, EPA wmay also make joint
arrests in conjunction with the U.S. Marshals or Sate or local
authorities. Special ceonsiderasion should be given to.dlerting
locdal authorities in instances where resistance may logically be
anticipated, in crder to avoid confusion or confrontation between
officers. Of course, the need for absolute confidentiality dur-
ing preparations for an arrest is a consideration of paramount
importance.

The Spesial Agent should ensure that all pevsons partici-
pating in the arrest are thoroughly briefed on the circumstances,
including but not limited to the description of the person to be
arrested, any criminal record, any evidence of violent behavior,
any information indicating that the individual is armed and dan-
gerous, the nature of the offense and EPA policy governing the
use of firearms. The arresting Special Agent should include
general detalls of the briefing in the subsequent report of
arrest.

The person arrested should be aware of the legal authority
of the arresting agent. Accordingly, it is the responsibility of
the agent to identify himself or herself both through a display
of credentials and a clear, audible announcement of identity
("Federal Agent" or "Officer") and the purpose, immediately
prior to the arrest. Arvesting agents should also carry their
badges in a readily accessible location so as to allow immediate
display if challenged.

Where time permits and the arrest will in no way be jeopard-

" ized, the arresting Special Agents should have the warrant .of
arrest in their possession in order that it may be exhibited to
the subject. Where this is not practical, arresting agents need
not have the arrest warrant in their possession at the time of
the arrest, but upon request they shall show the warrant to the
defendant as soon as possible (Rule 4(d)(3) of the FRCP). In
addition, the Special Agent will orally inform the person underv
~arrest of the charges against him as soon as practicable. An
arrest warrant {(or a summons) may be executed at any place within-
the jurisdiction of the United States (Rule 4(d)(2) of the FRCP).
Therefore, when a warrant has been issued and is outstanding, it
is unnecessary to file another complaint in another jurisdiction
for the same offense.
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When a Special Agent has probable cause to believe that a
person is the subject of an ocutstanding arrvest warrant for an
envirommental offense committed in another district, or that such
person is a fugitive following indictment in another district for
such an offense, the Special Agent will arrest the person and pro-
ceed in accordance with Rule 40 of the FRCP pertaining to removal,

Service of Summons

In most enviroumental cases, charges will be initiated by
the filing of an information (in the case of misdemeanors) or an
indictment (in the case of felonles and/or misdemeanors), rather
than by the making of an arrest. Based on these charges, either
a summons or an arrest warrant may issue {(Rule 9 of the FRCP).

A summons shall be served upon the defendant by delivering a
copy to him personally, by leaving it at his dwelling house or
usual place of abode with some person of suitable age and discre-
tion then residing therein, or by mailing it to the defendant's
last known address. A summons to a corporation shall be served
by delivering a copy to an officer, a managing or general agent,
or any other agent authorized by appeintment of law to receive
service of process. If the agent is one authorized by statute
to receive service and the statute s¢o allows, the summons may
also be served by mailing a copy to the corporation's last known
address within the district or at its principal place of business
elsewhere in the United States.

& natural defendant iz expected to surrender himself when a
summons for his appearance is served upon him. If the defendant
does not comply with the summons, a warrant will be issued (Rule

9(a) of FRCP).
Use of Force

Special Agents will use whatever force is reasonable and
necessary to make an arrest. The Special Agent will not resort
to the use of firearms to prevent a subject's escape unless there
is reasonable cause to believe that the fleeing person poses an
immediate threat to the life of the agent or others. Only neces-
sary force will be used. As with a citizen, the use of force in
self defense by a2 Specizl Agent is generally justified'when a2
cautious and prudent person would believe that life is in . =
jeopardy or bodily harm is imminent.

Absent exigent circumstances, forcible entry to make an
arrest may be used only where the Special Agent has probable
cause to bslieve that the defendant is inside the premises, the
Special Agent has an arrest warrant, and all cother means of
gaining access have been frustravred. Special Agents seeking to
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make an arrest of a person within premises must first announce
their authority (i.e., "Federal Agent”) and purpose in an audi-
ble, distinctive manner and wait a "reasonable time” for the door
to open. "Reagonable time" will depend on the facts and circum-
stances of each case. It is generally considered to be that
amount of time necessary to reach the door from the furthest

part of the premises.

. This general rule does not=apply in situations where there
is danger to the Special Agent or another person, danger of
flight or destruction of evidence, or in "hot pursuit® situa-
tions where Special Agents have pursued the suspect into the
dwelling. -

Search Incident to Arrest

At the time of arrest, Special Agents should conduct a
search of the area within the defendant's immediate custody and
control for weapons, means of escape and evidence, 1In joint
arrests, this search should be conducted by the Special Agent of
the EPA. During this search, caution will be exercised by Spe-
cial Agents coming into immediate contact with the defendant(s).
The Special Agents’ firearms will be safeguarded at all times.

A more thorough search of the defendant will be conducted as

soon thereafter as possible, normally in the place of local deten-
tion. This search should include a bodily search of the defend-
ant and a thorough examination of every article of clothing.
When a body search of a prisoner is conducted, the search should
be performed by a Special Agent of the same sex as the defendant
or by an official of the same sex as the defendant. If neither
is available, a trustworthy adult of the same sex as the defend-
ant should be requested to be present during the search.

Property seized during any search incident to arrest shall
be inventoried and a copy of the inventory will be initialed by
the prisoner. If the prisoner refuses to initial the inventory,
a witness to the search should be asked to sign.

Arregts for Violations Outgide EPA Jurisdiction

A Special Agent who makes an arrest for a federal offense
for which he or she does not have statutory arrest authority,
makes a citizen's arrest. 'In the absence of a federal arrest
statute, the law of the state in which the arrest took place
will control. Unless the law of the state in question confers
peace officer status upon federal agents, the arrest will be
judged by the standards which apply to citizen's arrests. Spe-
cial Agents should also read and become familiar with the section
on citizen arrest authority contained in the legal guidance on
law enforcement powers which has been prepared by the CED legal
staff.
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Where a Special Agent makes an arrest for a violation
outgide EPA's jurisdiction, the agent must immediately turn the
suspect over to the appropriate federal, state or local law
enforcement agency. In such a situation, immediate notification
will be given to the SAIC, who will, in turn, notify the Assist-.
ant Director, OCI. A complete written report of the incident
will be submitted on EPA Form 2720-9 to the SAIC within 2 days
of the arrest.

Transportation of Prisoners

Prisoners will normallv be transported in EPA vehicles. If
specially equipped vehicles such as police vans or caged vehicles
ara available, these should be used in lieu of the EPA vehicle,

Whenever possible, two Special Agents should be pressent to
transport a prisoner in an EPA vehicle. When a prisoner is trans-
ported in the presence of two Special Agents, the prisoner should
be placed in the right rear seat of the vehicle. The second
Special Agent will sit directly behind the driver and, if drmed,
will wear his or her weapon on the left side away from the pris-
oner, Where the prisoner is accompanied by three Special Agents,
the prisoner will be placed in the rear seat between two agents.

In making arrests, Special Agents will be expected to employ
those proper restraints deemed necessary in the exercise of good
judgment, Generally, handcuffs will be worn behind the prisoner
for trips of short duration, and in front for longer trips. This
rule will vary, however, depending on considerations such as the
number of Special Agents present, the phvsique and stature of the
arrested person, evidence of violent behaviox, known arrest
record or lack thereof, and standing of the person in the com-
munity. When a person is handeuffed to the front, a belt holding
hands to the body should be used in order to eliminate the use of
the handecuffs as a weapon.

Tn all arrest situations, the prisoner will be transported
directly, and without detour, to a location for processing, a
federally approved confinement facility or to appear before a
U.8. Magistrate. Further, where a warrantless arrest has been
made, the United States Attorney or a designated Assistant United
States Attornmey will be contacted immediately for authorization.
of prosecution and to arrange for a hearing before the nearest
U.S. Magistrate in accordance with Rule 5(a) of the FRCP.

Female prisoners should not be transported without an accome
panving female law enforcement officer. 1If this is impossible,
arresting Special Agents should ensure that the SAIC or, in his
or her absence another vesponsible official, is aware of the time
of departure and the time of arrival at the destination.
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As a last resort, prisoners may be transported by public
transportation. Special Agents must familiarize themselves com~
pletely with special regulations that apply to transportation of
prisoners on public conveyances.

After the initial appeararce before a U.S. Magistrate, the
transportation of persons under arrest becomes the responsibility
of the U.S. Marshals Service. It is the responsibility of the
SAIC to have a clear understandipg with the U.S. Marshal offices
within his or her jurisdiction on the procedures to be followed.

As a general rule, the transportation of prisoner by air
will be the respounsibility of the U.S, Marshals Service. How-
ever, in the rare instances where a Special Agent is required to
transport a prisoner by air, the agent must review the most cur-
rent regulations and procedures promulgated by the Federal Avia-
tion Administration and the particular air carrier(s) in question
concerning the transportation of prisoners aboard scheduled air-
lines. Special Agents should also review the procedures for
transporting firearms aboard a commercial aircraft. ..

Transportation of a priscner aboard a commercial aircraft
should be coordinated with the airline as far in advance as pos-
sible. At a minimum, the following security precautions will be
followed:

4. Whenever possible, at least two Special Agents should
be assigned to escort duty.

b.  The prisoner will be thoroughly searched before the
flight to ensure that there is no article on or about
the prisoner's person which could be used as a weapon.

c. The prisoner and accompanying Special Agents should
board before and deplane after any other passengers.

d. Special Agents will keep the prisoner under constant
surveillance while on the aircraft,

e. Absolutely no aleoholic beverages will be consumed b&
either the prisoner or the Special Agents.

Processing Prisoners

As soon as practicable in the arrest procedure, Special
Agents will process the prisoner to obtain a personal history
statement, fingerprints (to be taken on FBI Form FD 249, Arrest
and Fingerprint Card), and any statements the prisoner may wish
to make. 4 defendant's statement--beyond information necessary
for the personal history form--will be taken after administration
of Miranda rights. Agents will also complete FBI Form R~-84,
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Final Disposition Report. Only the left side of this form will
be completed prior to final disposition of the case.

A query will be made of the National Crime Information
Index (NCIC) on each person arrested by EPA. This query will be
the responsibility of the arresting Special Agent and should be
made prior to the prisoner’s release. Results of the query
should be shown on EPA Form 2720-9, Report of Investigation.

Each person arrested will be photographed in color, full
face and profile. The official photograph should be taken with
4 negative~producing camera. An identification card (mug board)
centaining the case number will be placed below the defendant’'s
face. The photograph should be taken against a blank wall with
ne EPA equipment or materials in view. The photograph should be
pasted--not stapled~-to the fingerprint card. :

Medical Attention for Prisoners

When sny person in custody complains of sickness or ill
health, or where such condition is reasonably apparent to Special
Agents present, arrangements should be made to afford such per-
sons emergency medical attention without delsy. If it becomes
necessary for a prisconer to spend time confined to a hospital,
prompt arrangements should be made with the U.S. Marshals Ser-
vice, when possible, to ensure an appropriate security detail
for the duration of the stay.

Initial Appearance Before Magistrates

When an arrest has been made, the Special Agent must take
the prisoner, without unnecessary delay, before the nearest
available U.S. Magistrate or other officer emwpowered to commit
persons charged with offenses against the laws of the United
States. When circumgtances prevent an immediate hearing, as
where the arrest is made at night or on & Sunday, the Special
Agent may take the prisoner to an approved detention facility.
Detention will last no longer than absolutely necessary. Special
Agents are authorized to testify at the commitment or preliminary
hearing and, in the absence of the U. S. Attorney or an Assistant
U. 8. Attorney, to represent the United States government for the
purpose of having the offender held for a grand jury.

. The Special Agent's responsibility for custody of the pris-
oner normally terminates when the Magistrate releases the pris-
oner on bail for the action of the grand jury or when the Magis~
trate commits the prisoner to jail for failure to post bond.
However, when the prisoner cannot post bond and no U.S. Marshal
is present at the hearing, the Special Agent will deliver the
prisoner to the nearest authorized detention facility.
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Ms. PozsGAI-KHOURY. They came after they arrested my father.
We didn’t even know who had arrested my father. A group of
agents had come into our place of business and basically shang-
haied him and took him off to the Philadelphia courthouse. He was
never permitted to wash his hands, tell his wife, call us or make
any type of call.

Basically, my mother had an employee come running in the
house and said someone had grabbed your father. I called the local
police, the State police. I asked them if they had known. No one
knew. But we had this civil court case pending in Philadelphia, so
I had called them and they had basically told me that the Army
Corps had turned over our case to the EPA and that now my father
was being criminally sued.

So I managed to get there during the arraignment, in which they
informed me my—I informed them I had yet to find a civil attor-
ney, and they basically informed me that I didn’t need one, just
bring a blank check.

I did that. We went to the arraignment. They insisted that we
allow them to search our home. We testified under oath—again we
told them anyway, we knew that we did not own firearms, or that
we would turn them over as they requested. They basically forced
us to agree to the search.

I had brought my dad home, and the EPA agents subsequently
searched our home. They went through everything, all of our pa-
perwork, our drawers, in search of weapons, and left when they
didn’t find any.

Mrs. CHENOWETH-HAGE. I would like to also call the committee’s
attention to exhibit No. 28 and then exhibit No. 29.

[Exhibits 28 and 29 follow:]
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CONSENT TO SEARCH

September 13, 1988
Morrisville, Pa.
I, Jobn Pozsgal, hereby authorize Moniea A. Blodgett and Michasl E..Byrnes,
Special Agents of the U. S. Envirommental Protectiem Agency, Office of
Criminal Investigations, to conduct a camnplete search of my residence
ard business located on W. Bridge Street, Morrisville, Pa., as well as
the property located in Falls Township, Bucks County, Pa., which I own,
to search for any and all weapons in compliance with bail requirements
set by U. S. Judge William F. Hall on September 12, 1988.

This written permission is being given by me to t’he above-nared persons

voluntarily and without threats or pramises of amy kind.

Lo 17
/?ohn ?oz&%al /
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Mr. BURTON. I will now yield to the gentlelady for her time.

Mrs. CHENOWETH-HAGE. Thank you. This is what they call a bail
status sheet dated September 12, 1988. Is this the day that—can
you remember, is this the day that you went to the Eastern Dis-
trict Court of Pennsylvania to try to get your father released on
bail? Is this the date, September 12, 1988, do you remember?

Ms. P0zsGAI-KHOURY. As far as I know, yes.

Mrs. CHENOWETH-HAGE. Would you look at the last two lines of
the handprinted document? It looks there to me like the bail is con-
tingent upon surrender of firearms, and allows U.S. Marshals or
EPA to search the defendant’s residence and garage for weapons.

Now, on September 13, there is a signed consent to search which
says at the end of the first paragraph, I allow them to search for
any and all weapons in compliance with bail requirements set by
Judge William Hall on September 12, 1988.

Had you been advised ahead of time that anyone, the judge—was
this an administrative judge?

Ms. P0ozsGAl-KHOURY. I am not sure, but the key is that this was
not voluntary. They said if [—the release was contingent upon us
agreeing to them—allowing to this search; I wouldnt be able to
take my father home, and that was about 5 p.m. on a Friday. They
Woulclll have held him all weekend until I agreed to allow them to
search.

Mrs. CHENOWETH-HAGE. Mr. Chairman, this seems extraor-
dinarily out of order with regards to the agency’s own guidelines
that the committee was presented with. Without objection, I would
like to enter these exhibits into the record.

I would like to ask Gloria—I would like to have us turn to ex-
hibit No. 64, the picture. It is a picture of a hole with some type
of tube in it.

[Exhibit 64 follows:]



p*
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Ms. P0ozsGAI-HEATER. Exhibit No. 64 is the drainage—the sewer
sanitary line that was placed in there back in 1934 by Morrisville
Burrough. It is over 40 years old, and as a result of the excavation
and the restoration of the Army Corps, we had mentioned the pos-
sibility of this old pipe caving in on another property across the
street, and it eventually caved in.

Mrs. CHENOWETH-HAGE. Let me interrupt you, and let’s also go
to exhibit No. 65. I think it shows the tube in a little more detail.

[Exhibit 65 follows:]
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Ms. P0ozsGAI-HEATER. This is the storm sewer line, and that di-
rectly empties into the ditch on the property that they claimed was
wetland.

Mrs. CHENOWETH-HAGE. So this is how the EPA and the Army
Corps bootstrapped their jurisdiction into your property?

Ms. PozsGAI-HEATER. Right.

Mrs. CHENOWETH-HAGE. The dump that you acquired?

Ms. PozSGAI-HEATER. Yes.

Mrs. CHENOWETH-HAGE. They claimed this was a navigable
stream?

Ms. PozSGAI-HEATER. Yes.

Mrs. CHENOWETH-HAGE. Was your father ever held in
contempt——

Ms. PozSGAI-HEATER. Yes.

Mrs. CHENOWETH-HAGE [continuing]. In the court during the
hearing?

Ms. PozsGAI-HEATER. Yes, at one point.

Mrs. CHENOWETH-HAGE. I wonder if we can show these pictures,
and I will pass the other pictures around.

Now, I do want to say, wasn’t your attorney disbarred?

Ms. Po0zsGAI-HEATER. He was not disbarred. He was rep-
rimanded, and he was almost disbarred for drunken and disorderly
conduct within a court presentation; not my present lawyer.

Mr. KAMENAR. Thank you.

Mrs. CHENOWETH-HAGE. Sorry about that.

Now, I understand that the judge said, in trying to prove that
that was John Pozsgai on his property in that piece of equipment,
that the judge said, “We know that’s you in the video; we have the
technology to blow it up and identify you.”

Mr. Chairman, I would like to pass to you copies of these pic-
tures of the video.

Now, since then, the video has been destroyed by the Depart-
ment of Justice?

Ms. PozsGAI-HEATER. I defer that to my sister.

Mrs. CHENOWETH-HAGE. But to that allegation, isn’t it true that
when the judge said, “We know that’s you in the video, we have
the technology to blow it up and identify you,” then your father re-
sponded, “I would like to see you do that”; isn’t that correct?

Ms. PozsGAI-KHOURY. Yes, he did.

Mrs. CHENOWETH-HAGE. I would have said the same thing. And
that, at that point, the judge held your father in contempt?

Ms. PozsGAI-KHOURY. Yes, he did.

Mrs. CHENOWETH-HAGE. Unfortunately, as I said earlier, the De-
partment of Justice has somehow lost or displaced or destroyed the
video. That’s just another chapter in this dark book involving John
Pozsgai.

I yield back the balance of my time.

Mr. BURTON. Mr. Sanford.

Mr. SANFORD. Yes, sir. Are any of you all familiar with a land
planner by the name of, Andres Duany? It is currently talked
about. It is called “smart growth.” In fact, it is one of the things
that Vice President Gore is talking about in his Presidential race
and that is the issue of, “smart growth.” It is really premised on
what Andres Duany talked about, and that is the idea, if you look
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at the old cities of the East Coast, if you look at Charleston, SC,
if you look at Savannah, GA, if you look at Philadelphia or Boston,
what you see there is a very tight grid of town streets very close
to each other; not what you would see as the modern, “sprawl
model,” where you see roads and sewer lines laid out across the
countryside and a house here and a house there.

Now, what Andres Duany talks about is if you build that way,
you really destroy a lot less in the way of the environment because
you are not building across a wide geographic area. And what I
would like to suggest is, our current wetlands policy prevents that
very kind of growth because rather than being able to build on a
tight—in other words, the towns of Charleston, or Savannah, GA,
could never be built today because you would have to skip a spot,
go across, lay sewer line, lay water line, lay more pavement, all of
which causes more environmental degradation, to be able—in other
words, to build now versus the filling of different small wetlands
and building a compact city.

So I would like to, one, lay out the premise—for those of you not
familiar with it, it is worth looking at—Andres Duany’s work. It is
fascinating work. It is called Neotraditional Town Planning. It is
based on the idea of building on old, and it causes a lot less in the
way of use of resources and use of land; but our current environ-
mental policy, our current wetland policy, prevents that kind of de-
velopment.

Two, I would like to—I guess, Mr. Kamenar, you talked about
the commerce clause—well, before I get to that, let me lay out an-
other important thing, though. When you talk about wetlands, I
am not talking about Charleston destroying the Congeree River
Basin. What I am talking about is a very—in other words, when
we say wetland, I think we get confused about what wetland is.

I want to ask you, Mr. Kamenar, if you can look out and see no
water on a piece of land, could it still be a wetland?

Mr. KAMENAR. Absolutely. In fact——

Mr. SANFORD. OK. Let me carry it a little further. If you can ride
a bicycle across a piece of land, could it still be a wetland?

Mr. KAMENAR. Yes.

Mr. SANDERS. If you could get out—would you have to wear boots
or waders if you were going to cross a, “wetland,” or tennis shoes
or go barefoot for that matter?

Mr. KAMENAR. Go barefoot, right.

Mr. SANFORD. OK. Could you run like a 35-ton tractor across the
top of a wetland?

Mr. KAMENAR. Sure.

Mr. SANFORD. Could you run a 50-ton caterpillar D—8 across the
top of a wetland?

Mr. KAMENAR. Absolutely.

Mr. SANDERS. I mean, if it was a wetland, I would think that a
50-ton machine would sink.

Mr. KAMENAR. You would think so.

Mr. SANFORD. In other words, that is precisely the problem we
have in current environmental law. There is a—I mean, people
think wetland and they think about Congeree River Basin; and yet
the way that Charleston developed or Savannah developed 200 and
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150 years ago, with little pockets, are very, very different than
what I think a lot of people think in their minds as a wetland.

Toward that end, I think in your testimony you talked about the
commerce clause. I had seen some strange interpretation of the
commerce clause, such that the only way in which the EPA or
other organizations use the commerce clause is by suggesting that
ducks fly across State lines and therefore it makes it jurisdictional
to the commerce clause. Could you elaborate on that just a little?

Mr. KAMENAR. Yes. That is exactly the case that is before the Su-
preme Court that is going to be argued on October 31st. The case
is the Solid Waste Agency of Northern Cook County versus the
Corps of Engineers, and the only assertion of jurisdiction over that
wetland is that a migratory bird flies and lands on your property.
We call it the “glancing duck” theory of interstate commerce.

Mr. SANDERS. Although in many of the wetlands I am describing,
no duck could land; is that not correct?

Mr. KAMENAR. That’s true. So, you know, the question is whether
that is sufficient power for the Federal Government to regulate it,
and the Supreme Court will finally get involved in that and it will
have a big impact on not only wetland jurisdiction but also Endan-
gered Species Act jurisdiction and so forth and so on. So it is a very
important case.

The other part of the argument in the case is whether or not,
even under the definition, the Corps’ definition of wetlands, assum-
ing they had commerce clause jurisdiction, is this a wetland under
their own regulation?

Again, I go back to Riverside Bayview Homes where the Supreme
Court said you can regulate: here is the open water; there is a con-
tinuum, and then you have the dry land. Where in this continuum
is the wetland? The Supreme Court said, we will give that tie to
the Corps of Engineers; we will give them the expertise.

They were only talking about wetlands adjacent to these open
body of waters. What the Corps of Engineers did was take that de-
cision and ran with it by going way inland where there is no adja-
cency at all. They start making up these hydrological connection-
type of theories of jurisdiction to be sure they can get lower court
decisions to buy into their power grab there. But I think the Su-
preme Court will also address that statutory definition issue as
well.

Mr. BURTON. Mr. Sanford, if you like, we are going to have the
Corps of Engineers and the EPA up here when we come back, we
would love to have you come back because I know you probably
have questions for them.

Mrs. Biggert, we have about 8 minutes.

Mrs. BIGGERT. I have just two short questions for Mr. Pozsgai’s
daughters.

Some have said that your father knew that the property was a
wetland before he bought it. Before he bought it. Is that true?

Ms. PozsGAI-KHOURY. No.

Mrs. BIGGERT. That is not true.

Do you think that your property is a wetland?

Ms. PozsGAI-KHOURY. Absolutely not. No.

Ms. PozsGAI-HEATER. No.
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Mrs. BIGGERT. Do you have any scientific findings that prove
that your property is not a wetland?

Ms. POzZSGAI-HEATER. Yes.

Mrs. BIGGERT. Could you state those?

Ms. PozsGAI-KHOURY. If I could just have a moment.

Dr. Kirkham’s report. This was a soil scientist who we hired.

Mr. BURTON. Hold the microphone up closer to you and turn it
on.
Ms. PozsGAI-KHOURY. It is on.

We had hired a soil scientist, Mr. Wendell Kirkham, and his soil
scientist analysis on our property was that we have never had a
wetlands, or that he could not find any wetlands parameters that
have ever been scientifically proven in any court that existed on
our property; and that’s Exhibit 20.

Mrs. BIGGERT. Exhibit 20?

Ms. PozsGAI-KHOURY. Exhibit 20.

Mrs. BIGGERT. Could we put that in the record?

Mr. BURTON. Yes, we will put that in the record, and if you like
we could recess now and we will come back and conclude with this
panel and then go right to the EPA.

[Exhibit 20 follows:]
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Purpose of the Soil Investigation

To determine the nature of the undisturbed soil, its
substratum and depth to free water, the extent of the
£ill material in specific areas of the site, the
thickness and nature of the £i1ll material on Block 93,
Lots 4 and 5, (Tax partial 13028083) Falls Township,
Bucks County, Pennsylvania. This investigative report
includes the soil profile (soil log) descriptions and
interpretations of the soil pits. Data was recorded by
Wendell ¢. Kirkham, CPSS/SC/SS, June 10 and 11, 1991.

On June 11, 1991 Sam Reynolds of the Corp of Engineers,
Philadelphia, Pennsylvania, Richard c. shannon,
Environmental Scientist and William S. Sneath, Chief
Counsel, Pennsylvania Department of Environmental
Resources inspected the pits, took notes of their
observations and photographed the soil pits and
surrounding area.
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Field Investigation

On Monday, June 10, 1991, six soil pits were excavated in

£fill areas on Bleck 93, Lots 4 and 5 (Tax partial

13028083) in Falls Township, Bucks County Pennsylvania.

Two soil pits were excavated in a £ill area of

undeternined age near the southeast corner of the

property. The remaining four pits were dug in fill

material south of West Bridge Street within 200 feet of -
the north property line.

In addition, three soil borings were made, in undisturbed
soil areas, to determine the nature of the soil and to
classify the soil profile into soil series and phase.
The soil borings were evaluated along with the hydric
soil criteria and the hydrology parameter for wetlands on
this date and time of year. The approximate location of
the scil pits and soil borings are shown on the attached
map.
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The Bucks County Soil Survey Report shows this area
mapped as DoA-Doyletown silt loam, 0 to 2 percent slopes
and Ub~Urban land. The Doylestown series consists of
deep, poorly drained, neariy level soils developed in
argillite bedrock of the Lockatong Formation {Triassic).

Soil pits No. 1 and 2, in the southwest corner of the
property, have approximately 24 to 28 inches of £ill
material over undisturbed soil of the Weeksville series
{Figure 1). The weeksville soils have a thick very gray
to very dark grayish brown surface silty clay loam
horizon with a light gray loamy to.sandy loam subsoil.
The Weeksville soils have developed in. thick sandy
deposits of marine origin. Wesksville soils are hydric
soils and appear on the National Hydrie Soil List
prepared by the National Technical Hydric Soil Committee.

The depth to saturation for pits 1 and 2 was peasured to
66 and 71 inches from top of fill or 42 and 43 inches
from the top of the undisturbed soil. The £i1l material
was described as consisting of building debris, such as
concrete and bricks with rounded river gravel, and
cobbles forming the upper surface layer.

Sw0il pits 3, 4, 5 and 6, were dug in the northeast corner
«f the property (Figure 2). The pits were excavated to
depth of free water or to the original soil surface. In
Pit No. 3 water was encountered at approximately 42
inches from ground surface and the thickness of the £ill
material is of unknown depth but greater than five fest.
The nature of the fill material is building and Toad
debris to a depth of 28 inches, At 28 inches, there
appears to be a distinct zone or root layer. Below 28
inches the fill consisted of bricks, concrete, planks,
boards and buried woody debris. Foul smelling water was
encountered at 42 inches and the pit £filled with 1.5 feet
of water. The stench was most pronounced and remained as
long as the pit was open. An oily scum had developed on
the water surface by Tuesday morning and was definitely
obvious when the pits were inspected by the state and
federal officials.,
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pit No. 4 was dug to a depth of 48 inches and water was
encountered at about 30 inches. An oily film developed
on the water surface, however the stench was less
proncunced. The fill material consisted of concrete,
bricks, road debris, building debris, boards, logs, and
other woody material and river gravel. No original
surface soil was encountered at 4 Zfeet.

Pit No. 5 was excavated to a depth of 5 feet. The £ill
material consisted of road debris, concrete, bricks,
woody debris and buried lumber. Water entered the pit
near the five foot depth and a small seepage area
developed near the bottom along the north side of the
pit. The original soil surface, which was very dark gray
to black, was encountered at 5.5 feet. The color,
texture and structure was similar to the surface horizon
in Soil Boring No. 3 approximately 100 feet south of this
pit. Water accumulated in the bottom of the pit after
excavation but by Tuesday morning only moist soil was
observed in the pit.

Pit No. 6 was excavated to a depth of 5 fest. The
consistency of the f£il]l material was road debris,
concrete, bricks, rounded river gravel and buried scrap
lumber. Water was encountered at about 36 inches. A
proncunced oily film and stench was not cbvious as seen
in other pits. Fill material was encountered to the
bottom of the pit and no evidence to original surface
soll was observed.

Three soil borings were made in undisturbed soils in the
eastern half of the property and each was classified as
Weeksville series. Weeksville soils are classified as
hydric soils and are included on the hydric soil 1list
prepared by the National Technical Hydric Soils
Committee.
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Hydrology

A zZonhe of saturation was cbserved and reccrded in pits 1
and 2 at a depth of 70 and 71 inches from ground surface.

Two soil borings and a pipe reading, in the surrounding
area, indicates a zone of saturation at 28 inches below
ground surface in undisturbed soil (Weeksville) on June

11, 1991 (Figure 3}.

Water levels in the four soil pits near Bridge Street
ranged from 30 -inches in Pit No 4, 42 inches in Pit No.
3 and 36 inches in Pit No. 6. Pit No. 5 had no free
water on June 11 and the depth to free water was recorded
as more than 5 feet, however water entered the pit at
approximately a 4.5 foot depth on the afternoon of June
10, but had percolated through the fill material by
Tuesday morning.

Surface water was observed at the edge of the fill area
EGUth of Soil Pit No. 4. in undisturbed soil. Soil
Boring Neo. 3, about 120 feet south of Soil Pit No. 4, was
made in undisturbed soil. The water level in Soil Boring
No. 3 was recorded at greater than 28 inches (Figure 4).

Storm water runoff enters the property at the northeast
corner which flows south along the east property line.
The channel turns west and follows the south property
line approximately mnidway through the property. The
ditch turns south and flows under Route 1. The estimated
volume flowing from the storm sewers i1s less than 2 cfs.
Runoff water enters the property along the west property
line. This water enters a ditch that drains south to the
Route 1 right-of~way and turns east and merges with-the
main ditch and flows under Route 1. The estimated volume
of runoff water from this smaller ditch is about 1 .cfs.

/vThls channel is almost filled with dlsca*ded automobile

< ‘and truck tires.
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Sunmary and Conclusion

hat

“The extent and thickness of fill material surrounding
Pits 1 and 2 in the southeast corner is about 2 feet in
depth and consists of river grave},.bricks, concrete
pipe, some wood and asphalt. The orlgzna} soil horizens
are clearly evident and old roots are easily cbserved in
the A horizon of the original soil profile. The fill
material appears to be of two different l§yers, the lower
layer is primarily building debris while the surface
layer is composed of rounded stones, gravel and road
material. There is some evidence that the lower layer™
has been in place for a sufficient periocd of time to
develop some soll structure, with movement of clay and

i1t particles along structure faces and fractures and a

sparse vegetative cover. This evidence supports the
concept that the southeast corner of the property was
filled many years previous to the ownership of John
Pozsgal. :

The fill material, in the area of pite 1 and 2, is
compacted and roots are evident along rock faces. Some
movement of fine earth c¢an be seen along these cleavages.
S0il development of this degree strongly suggests that
the £ill material has been in place several yesars. The
old photographs, used by the Soil Conservation Service,
to prepare the soil survey map shows a light area in this
portion of the site. It appears that this area may have
. been filled more than 40 years ago when the railrecad
owned the property. Natural revegetation of the area
would have occurred and woody vegetation would be
expected to dominate the area being idle for forty years.
This would strongly indicate that the light colored erea
did not have suitable site conditions for the growth of
perennial vegetation such as shrub and tree species.

The thickness of fill material is greater than 5 feet in
the areas arcund Pits 3, 4, 5 and 6. In some areas, the
£ill material rests directly over an original surface
seil. In Pit 5, the original surface horizen is at a
depth of nearly 5 feet and is described as a thick very
dark gray to black horizon. The underlying soil would te
classified as poorly drained and most likely would ce
hydrie. The other Pits, 3, 4, and 6 did not revesl
natural soil horizons to the depth excavated nor obw:.:.s
vegetative layers. Conseqguently, the underlying sz:i
material could not be identified. Water filled se-ers’
pits to a depth of 1.5 feet or more and no .attemp: .:3
made to extend the excavation to below the water lo....

[
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£

The nature of the water in these pits was foul smelling
and believed to be contaminated with sewage effluent. An
obvious oily film soon covered the surface of the water
and the odor was offensive and detected by all cbservers.
The water level in these pits was much higher than the
water level in the undisturbed Weeksville soils, which
occupy the lowest position in the landscape. The
elevation of Pit No. 3 is approximately 47 feet with a
water level at 42.5 feet elevation. Soil boring No. 3 is
at 41 feet elevation and the depth to free water was at
elevation 38.5 feet (Figure 4). The water level is 4
feet higher near West Bridge Street, which is most
unusual. Water test results now confirm that the foul
smelling water is high in coliform' bacteria and that
fecal coliform is also present in significant numbers
(See Appendix A for laboratory test results). The test
results strongly suggest a break in the sewer line or
other means of waste water disposal. This would account
for the elevated water level and the stench permeating
the pit.

The undisturbed natural soll on this site meets the
criteria for the Weeksville series and was mapped as
Weeksville during €Hé Field mapping of the Bucks County
soil Survey by the USDA, Soil Conservation Service.
sometime during the preparation of the soil survey
report, the soil mapping unit was changed to Doylestown.
Both Weeksville and Doylestown are hydric soils (b2b) and
appear on the Hydric Soil List prepared by the National
Technical Hydric Soil Committee.

Seil borings in natural soil and scil pits excavated to
natural soil material verify that the hydrology parameter
for wetlands was not present at the time of -the

= investigation and most likely will not meet the hydrology

parameter criteria, free water at 18 inches below the
surface, for the remainder of the growing season. The
Corps of Engineers Wetland Delineatien Manual, January
1987, requires that poorly drained hydric secils with
permeability less than 6 in/hr must have a water table at
1.5 feet (see attached sheets). - - -

Scme free water was observed at the _soil surface down
slope of Soil Pit No. 4. This .elevated water level, in
ny opinion, results from lateral movement of sewage down
slope to the edge of the fill material. Consequently,
the property is severely impacted by sewage effluent and
elevated water levels due to unnatural causes. The
suspected source of this contamination is the sewer line
along West Bridge Street. Essentially, the £ill material

7
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serves as a filter field to renovate and improve the
water quality as the sewage plume moves it laterally to
the undisturbed soil area.
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BLOCK 93, LOTS 4 AND 5
FALLS TOWNBHIP
BUCKS COUNTY, NEW JERSEY
JUNE 11, 199%1

80IL PIT NO. 1

0-24 INCHES, FILL MATERIAL, STONES, CONCRETE AND
BRICKS; SURFACE LAYER PRIMARILY ROUNDED
RIVER GRAVEL

24-40 INCHES, VERY DARK GRAY (10YR 4/1-3/1) OLD SURFACE
HORIZON {Al); . SILTY CLAY LOAM; COMMON DEAD
ROOTS, MASSIVE STRUCTURE;

40-48 INCHES, LIGHT GRAY (10YR §/1) LOAM TO SANDY LOAM;
STRUCTURELESS; MARINE SEDIMENTS BOTTOM OF
PIT.
AUGER HOLE TO 72 INCHES

48-72 INCHES, LIGHT GRAY (10YR 6/1-6/2) SANDY LOAM;
STRUCTURELESS; WET TO VERY MOIST; 5 PERCENT
ROUNDED GRAVEL.

NOTES: FREE WATER AT 66 INCHES.

GROUNDWATER AT 66 INCHES AFTER 3 HOURS.

MAPPED - DoA - DOYLETOWN SILT LOAM, 0 TO 2% SLOPES,

CLASSIFIES - WEEKSVILLE SILT LOAM, 0 70 2% SLOPES.

égﬁglpgjfﬂg
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80IL PIT NO. 2

0-24 INCHES, FILL MATERIAL, UPPER PART FRIMARTLY ROUNDED
WATER WORKED GRAVEL OVER STONES, CONCRETE
AND BRICKS AND OTHER BUILDING MATERIAL
DEBRIS -

24-40 INCHES, BLACK (10YR 3/1) OLD SURFACE HORIZON (Al);
SILTY CLAY LOAM; COMMON DEAD ROOTS, MASSIVE
STRUCTURE;

40-83 INCHES, LIGHT GRAY (10YR 6/1) SANDY.LOAM;
STRUCTURELESS; MARINE SEDIMENTS ; AUGER HOLE
TO 83 INCHES

NOTES: FREE WATER AT 65 INCHES.

GROUNDWATER AT 65 INCHES AFTER 3 HOURS.

MAPPED - DoA - DOYLETOWN SILT LOAM, 0 TO 2% SLOPES,

CLASSIFIES - WEEKSVILLE SILT LOAM, & TO 2% SLOPES.

ig
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80IL PIT NO, 3
0-28 INCHES, FILL MATERIAL, STONES, CONCRETE AND BRICKS
AND ROAD MATERIALS.
28 INCHES, OLD ROOT LAYER.
28-60 INCHES, FILL MATERIAL, BRICK, STONES, CONCRETE,
WOOD, BOARDS AND OTHER BUILDING MATERIAL
DEBRIS.
NOTES: FREE WATER AT 42 INCHES.
GROUNDWATER AT 42 INCHES AFTER 24 HOURS.
STRONG SMELL OF SEWAGE, OILY FILM ON SURFACE.
MAPPED -« DoA -~ DOYLETOWN SILT LOAM, 0 TO 2% SLOPES,

CLASSIFIES - WEEKSVILLE SILT LOAM, 0 TO 2% SLOPES.

11
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80IL PIT NO. 4

0-48 INCHES, FILL MATERIAL, STONES, CONCRETE, WOOD,
BRICKS, AND ROAD MATERIALS.
NOTES: FREE WATER AT 30 INCHES.
GROUNDWATER AT 30 INCHES AFTER 24 HOURS.
STRONG SMELL OF SEWAGE, OILY FILM ON SURFACE.
MAPPED - Ub - URBAN LAND '

CLASSIFIES - Ub -~ URBAN LAND, DISTURBED.

12
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BOIL PIT NO. S

0-55 INCHES, FILL MATERIAL, BRICKS, CONCRETE, LOGS,
WOOD, STONES, BUILDING DEBRIS AND ROAD
MATERIALS.

55-60 INCHES, BLACK (10YR 3/1) SILTY CLAY LOAM BURIED A
HORIZON. :

NOTES: WATER ENTERING PIT AT 55 INCHES.

GRCUNDWATER BELOW 60 INCHES AFTER 24 HOURS.

MAPPED ~ DoA - DOYLETOWN SILT LOAM, ¢ TO 2% SLOPES,

CLASSIFIES - Ub ~ URBAN LAND, DISTURBED.

13
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SOIL PIT ¥O. 6

0-60 INCHES, FILL MATERIAL, STbNES, CONCRETE AND BRICKS
PLYWOOD AND ROAD MATERIALS.
NOTES: FREE WATER AT 36 INCHES.
GROUNDWATER AT 36 INCHES AFTER 24 HOURS.
SMELL OF SEWAGE FAINT.
MAPPED - DoA -~ DOYLETOWN SILT LOAM, 0-TO 2% SLOPES,

CLASSIFIES - Ub -~ URBAN LAND, DISTURBED.

14
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BOIL BORING NO. 1

0-12 INCHES, VERY DARX GRAY (10YR 3/1) SILTY CLAY LOAM;

GRANULAR STRUCTURE; VERY FRIABLE; COMMON
ROOTS. \

12-30+ INCHES, LIGHT GRAY (10YR 6/1) SANDY LOAM;
WEAK SUBANGULAR BLOCKY STRUCTURE; VERY .
FRIABLE; 5 PERCENT ROUNDED GRAVEL BELOW 28
INCHES.

NOTES: SATURATED AT 22 INCHES (CAPILLARY FRINGE)

GROUNDWATER AT 28 INCHES AFTER 24 HOURS.

MAPPED - DoA - DOYLETOWN SILT LOAM, 0 TO 2% SLOPES,

CLASSIFIES - WEEKSVILLE SILT LOAM, 0 TO 2% SLOPES,

15



0-15 INCHES,

15-25 INCHES,

25-40 INCHES,
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B80IlL, BORING NO. 2

DARK GRAYISH BROWN TO BROWN (10YR 4/2~4/3)
LOAM; GRANULAR STRUCTURE; FRIABLE; COMMON
ROOTS.

VERY DARK GRAY (10YR 3/1) CLAY LOAM;
WEAK SUBANGULAR STRUCTURE; FRIABLE; COMMON
ROOTS.

LIGHT GRAY (10YR 6/1) SANDY LOAM;
WEAK BLOCKY STRUCTURE; VERY FRIABLE; 10
PERCENT ROUNDED GRAVEL BELOW 35 INCHES.

NOTES: SATURATED AT 32 INCHES (CAPILLARY FRINGE)

GROUNDWATER AT 40 INCHES AFTER 24 HOURS.

MAPPED - DoA - DOYLETOWN SILT iOAM, 0 TO 2% SLOPES,

CLASSIFIES ~ WEEKSVILL