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REINVENTING PAPERWORK?: THE CLINTON-
GORE ADMINISTRATION’S RECORD ON PA-
PERWORK REDUCTION

WEDNESDAY, APRIL 12, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL EcoNOMIC GROWTH,
NATURAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. David M. McIntosh
(chairman of the subcommittee) presiding.

Present: Representatives MecIntosh, Ryan, Terry, Chenoweth-
Hage, and Kucinich.

Staff present: Marlo Lewis, Jr., staff director; Barbara F.
Kahlow, professional staff member; William C. Waller, counsel; Ga-
briel Neil Ruben, clerk; Michelle Ash and Elizabeth Mundinger, mi-
nority counsels; and Ellen Rayner, minority chief clerk.

Mr. McINTOSH. Welcome. The Subcommittee on National Eco-
nomic Growth, Natural Resources, and Regulatory Affairs is in
order, a quorum being present. Today the subcommittee is conduct-
ing a followup to its April 15th, 1999 hearing on the Clinton-Gore
administration’s record on paperwork reduction. Once again the
record shows a minimal number of actual paperwork reduction ac-
complishments and a minimal number of specific paperwork reduc-
tion initiatives in the administration’s last 2 years.

Last year’s hearing revealed basically no involvement by the Vice
President in paperwork reduction even though he heads the admin-
istration’s Reinventing Government effort. That hearing also re-
veals the Office of Management and Budget’s mismanagement of
the paperwork burden imposed on Americans.

Today we will examine if the Vice President and OMB’s track
records have indeed improved. The Paperwork Reduction Act re-
quires OMB to be the Federal Government’s watchdog for paper-
work, making OMB responsible for guarding the public’s interest in
minimizing costly, time consuming and intrusive paperwork bur-
den. Yet OMB failed to push the Internal Revenue Service and
other agencies to cut existing paperwork burdens on taxpayers. In
fact, last year the IRS, which accounts for nearly 80 percent of the
governmentwide paperwork burden on Americans, identified no
specific expected paperwork reductions for the year 2000. None.

Worse, the General Accounting Office confirmed at last year’s
hearing that OMB misled the American people, providing a falsely
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inflated picture of the administration’s paperwork reduction accom-
plishments. The way they do this is they count as reductions in pa-
perwork when the computer drops off its list those forms which
have expired for their approval by OMB even though the agency
continues to use the form. This would be like a company saying to
the IRS I'm only going to report to you those sales that we keep
in our computer for 6 months and nothing before that. If they did,
I think you would send them to jail, Commissioner. And, OMB un-
fortunately, is taking that same cavalier attitude toward reporting
their responsibilities for reducing paperwork.

They did identify 872 violations of law last year and 710 viola-
tions of law this year where agencies levied unauthorized paper-
work burdens on the American people. GAO stated that there is a
troubling disregard, in their words, by the agencies for the require-
ments of the Paperwork Reduction Act. GAO further stated, “As
disconcerting as those violations are, even more troubling is that
OMB reflects the hours associated with unauthorized information
collections ongoing at the end of the fiscal year as burden reduc-
tions.”

We all know the direct costs of the Tax Code, the $2 trillion
Americans pay Uncle Sam. But there is also a hidden cost that
adds an extra 8 percent, according to the Government’s estimate,
on how long it takes to fill out IRS forms, or $160 billion, to that
burden. Each year Americans are estimated to spend a total of 6.1
billion hours complying with the 691 tax forms. This doesn’t count
the outside accountants they hire, the cost of computers, and other
mechanisms by which taxpayers keep track of their obligations and
the huge amounts that taxpayers pay to those entities and account-
ants to help them complete the IRS forms. This cost is an enor-
mous burden for Americans.

Please note the large stacks of paperwork requirements on dis-
play in front of the hearing room. The first stack includes IRS pa-
perwork forms imposed on small businesses. The second stack in-
cludes other IRS paperwork forms imposed on Americans. It also
includes the regulations and the laws relating to those stacks.

Soon after last year’s hearing I met with IRS Commissioner
Rossotti, who suggests dramatically decreased IRS paperwork bur-
den was one of his primary objectives. One idea I suggested is to
have the IRS send taxpayers a simple booklet similar to what ac-
countants send to their clients to complete so the IRS can complete
the complicated forms for each taxpayer. Another idea I suggested
is to have the IRS send taxpayers partially completed tax forms,
including all information previously forwarded to the IRS by third
parties, such as interest earned, dividends received, mortgage in-
terest paid, real estate paid, charitable contributions over $250,
etc., so that taxpayers would only have to complete the remaining
fraction of information on the forms.

I also recommended that the IRS sample the forms filed by ac-
tual small businesses to identify opportunities to reduce duplica-
tion and to simplify reporting. I look forward to hearing how the
IRS has analyzed each of these possibilities and if they’re being
pursued or what other ideas they’re pursuing to reduce the paper-
work burden.
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Now, let me turn to the entire government’s paperwork, which
OMB has dramatically mismanaged. The Paperwork Reduction Act
principally intended to, “minimize the paperwork burden for indi-
viduals, small businesses, educational and nonprofit institutions,
Federal contractors, state and local and tribal governments and
persons resulting from the collection of information by or for the
Federal Government.” The act sets governmentwide paperwork re-
ductions goals of 10 or 5 percent per year from 1996 to 2000.

Now, the first chart on display reveals that the Clinton-Gore ad-
ministration has increased, not decreased, that’s increased, paper-
work in each of these years. What should be going down is indeed
going up, and in fact further, higher this year.

After last year’s hearing we requested that, starting in July,
OMB keep basic information about its role in governmentwide pa-
perwork reduction. The law requires OMB to keep the Congress
fully informed. Incredibly OMB has repeatedly refused to comply
with this oversight request, even claiming that doing so “would im-
pair our ability to serve the public.”

Because OMB refused to keep track of its own paperwork reduc-
tion actions, in December 1999, we surveyed 28 departments and
agencies to identify any substantive changes in agency paperwork
submissions made by OMB pursuant to the law and any paperwork
reduction candidates added by OMB in the time period of July 1,
1999 to December 31, 1999. As chart 2 displays, over this 6-month
period, OMB independently identified no paperwork reduction can-
didate from the over 7,000 existing paperwork requirements in
OMP’s inventory. None. And only reduced by about 2000 hours
from the agency generated paperwork. This trivial amount hardly
makes a dent in the 7.3 billion hours of paperwork that OMB keeps
track of.

I believe the American people deserve better results from their
Vice President, who chairs the effort, and better results from OMB,
the agency.

The subcommittee’s investigations reveal a disturbing pattern of
contempt for congressional oversight that goes beyond OMB’s dis-
regard for its own paperwork reduction responsibilities. From
March 1998 to March 2000, the Subcommittee on National Eco-
nomic Growth, Natural Resources, and Regulatory Affairs sent 14
oversight letters to OMB on paperwork reduction, 6 oversight let-
ters on governmentwide guidance to the agencies, 14 oversight let-
ters and a subpoena to OMB to understand the President’s request
for a $6.3 billion increase in funding for their climate change pro-
posals.

Here’s what we found. First, they refused to provide basic ac-
countability information so the subcommittee can determine their
role in paperwork reduction. Second, OMB has refused to issue
complete Congressional Review Act [CRA] guidance even after Con-

ress in the 1998 appropriations act provided OMB an additional
%200,000 to do so at my request, the Appropriations Committee
provided that, and even after Congress in the 1999 appropriations
act directed OMB to issue additional CRA guidance to ensure that
agencies would fully comply with the law. I am not sure what we
can do there but maybe we ought to ask some of the folks at OMB
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if they want to reimburse the taxpayers that $200,000 out of their
own paychecks.

Third, OMB does not make a complete search in response to our
June 26, 1998 subpoena for information on proposed funding of
global climate change programs and activities.

As a consequence of this pattern, I have asked an expert in the
Congressional Research Service to present options available to Con-
gress when faced with agency non-responsiveness to congressional
oversight, including subpoena requests for documents and letter re-
quests for specific information.

So today in our hearing we will pursue both the IRS plans and
the general scope of government efforts to reduce paperwork.

I want to welcome back the IRS Commissioner, who testified at
last year’s hearing. The Clinton administration will also be rep-
resented by John Spotila, who is OMB’s OIRA Director. I asked Mr.
Spotila to discuss substantive changes in paperwork made by the
OMB staff.

I also want to welcome Nancy Kingsbury, who is the Acting As-
sistant Comptroller General for the General Government Division
at GAO, and Morton Rosenberg, specialist in American Law at
CRS.

Finally, I also want to welcome two folks from my home State
in Indiana, Cindy Noe, who is owner of the ITHM Facility Services
in Fishers, IN, and Nick Runnebohm, who is owner of Runnebohm
Construction Co. in Shelbyville, IN. They will discuss paperwork
issues of concern to real Americans outside of Washington who are
operating small businesses in Indiana.

Welcome to everyone here.

[The prepared statement of Hon. David M. McIntosh follows:]
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Statement of Chairman David McIntosh
Subcommittee on National Economic Growth, Natural Resources, and Regulatory Affairs
on
“Reinventing Paperwork?:
The Clinton-Gore Administration’s Record on Paperwork Reduction”
April 12,2000

Today, the Subcommittee is conducting a followup to its April 15, 1999 hearing on the
Clinton-Gore Administration’s abysmal record on paperwork reduction. Once again, the
record shows a minimal number of actual paperwork reduction accomplishments and a
minimal number of specific paperwork reduction initiatives in the Administration’s last two
years. Last year’s hearing revealed basically no involvement by the Vice President in
paperwork reduction, even though he heads the Administration’s Reinventing Government
effort. That hearing also revealed the Office of Management and Budget's (OMB) mis-
management of the paperwork burden imposed on Americans. Today, we will examine if the
Vice President’s and OMB’s track records have improved.

The Paperwork Reduction Act (PRA) requires OMB to be the Federal government’s watchdog
for paperwork, making OMB responsible for guarding the public’s interest in minimizing
costly, time-consuming, and intrusive paperwork burden. Yet OMB failed to push the Internal
Revenue Service (IRS) - and other Federal agencies - to cut existing paperwork burdens on
taxpayers. In fact, last year, IRS, which accounts for nearly 80 percent of the goverment-wide
paperwork burden on Americans, identified no specific expected paperwork reductions in year
2000. None!

Worse, the General Accounting Office (GAO) confirmed in last year’s hearing that OMB lied
to the American people, providing a falsely-inflated picture of the Clinton-Gore
Administration’s paperwork reduction accomplishments. OMB identified 872 violations of
law last year and 710 violations of law this year where agencies levied unauthorized paperwork
burdens on the American people. GAO stated that there is a "troubling disregard" by the
agencies for the requirements of the Paperwork Reduction Act. GAO stated, "[a]s disconcerting
as these violations are, even more troubling is that [OMB] reflects the hours associated with
unauthorized information collections ongoing at the end of the fiscal year as burden reductions.”

We all know the direct costs of the tax code - the $2.0 trillion Americans pay Uncle Sam. But
there is a “hidden” cost that adds an extra 8 percent or $161 billion to that burden. Each year
Americans spend an estimated 6.1 billion hours complying with the 691 tax forms plus a huge
amount taxpayers pay to accountants to help them complete IRS’ complicated tax forms. This is
unconscionable. Please note the large stacks of paperwork requirements on display. The first
stack includes IRS paperwork forms imposed on small businesses; the second stack includes all
other IRS paperwork forms imposed on Americans.
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Soon after last year’s hearing, I met with IRS Commissioner Rossotti to suggest ways to
dramatically decrease IRS’ paperwork burden. One idea I suggested is to have the IRS send
taxpayers a simple booklet, similar to what accountants send to their clients to complete, so that
the IRS can complete the complicated tax forms for each taxpayer. Another idea I suggested is
to have the IRS send taxpayers partially completed tax forms, including all information
previously forwarded to the IRS by third parties, including interest earned, dividends received,
mortgage interest paid, real estate taxes paid, charitable contributions over $250, etc., so that
taxpayers would only have to complete the remaining fraction of information on the tax forms. 1
also recommended that IRS sample the forms filed by actual small businesses to identify
opportunities to reduce duplication and to simplify reporting. I look forward to hearing how IRS
analyzed each of these possibilities and if they are being pursued.

Now, let me turn to the entire government’s paperwork, which OMB has mis-managed. The
Paperwork Reduction Act was principally intended to “minimize the paperwork burden for
individuals, small businesses, educational and nonprofit institutions, Federal contractors, State,
local and tribal governments, and persons resulting from the collection of information by or for
the Federal Government” (44 U.S.C. §3501). The Act set government-wide paperwork reduction
goals of 10 or 5 percent per year from 1996 to 2000. As Chart #1 on display reveals, the Clinton-
Gore Administration has increased, not decreased, paperwork in each of these years. What
should be going down is going up and up.

After last year’s hearing, we requested that, starting July 1, 1999, OMB keep basic information
about its role in government-wide paperwork reduction. The law requires OMB to keep the
Congress “fully” informed (44 U.S.C. §3514). Incredibly, OMB has repeatedly refused to
comply with this oversight request and even claimed that doing so “would impair our ability to
serve the public.” Because OMB refused to keep track of its own paperwork reduction actions,
in December 1999, we surveyed 28 departments and agencies to identify any substantive changes
in agency paperwork submissions made by OMB and any paperwork reduction candidates added
by OMB from July 1, 1999 to December 31, 1999. As Chart #2 on display reveals, over this 6-
month period, OMB independently identified no paperwork reduction candidates from the over
7,000 existing paperwork requirements in OMB’s inventory and only reduced 1,915 hours from
agency-generated paperwork. This trivial amount hardly makes a dent in the 7.3 billion hours of
paperwork in OMB’s inventory.

The 1,915 hours of reductions made by OMB is 3/100,000ths of 1% of the 7.3 billion total
government-wide paperwork burden hours on the public and only 5/10,000ths of 1% of the 1999
statutory paperwork reduction goal of 348 million hours. OMB: (1) cut 938 hours from
Agriculture’s “emergency” survey to identify 100-year old family farms for the First Lady’s
Millennium Celebration and to award each such farm a commemorative certificate; (2)
disapproved 42 hours for HHS’ proposal to assess ethnicity/race and services to bi/multilingual
populations in community health centers because it failed to serve an agency purpose and lacked
practical utility; and, (3) cut 935 hours from the Corporation for National Service’s $1,450,000
longitudinal study “to measure the outcomes and impacts of national service on individuals who
serve in AmeriCorps programs.” These proposals make me wonder what paperwork OMB
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approved without reducing burden on the public. I believe that the American people deserve
better results from their Vice President and OMB.

The Subcommittee’s investigations reveal a disturbing pattern of contempt for Congressional
oversight that goes beyond OMB’s disregard of its paperwork reduction responsibilities. From
March 1998 to March 2000, the Subcommittee on National Economic Growth, Natural
Resources, and Regulatory Affairs sent 14 oversight letters to OMB on paperwork reduction, six
oversight letters to OMB on its government-wide guidance to the agencies to comply with the
Congressional Review Act (CRA), and 14 oversight letters and a subpoena to OMB to
understand the President’s request for a $6.3 billion increase in funding for climate change
programs and activities. Here’s what we found:

First, OMB has refused to provide basic accountability information so that the Subcommittee can
determine OMB’s role in paperwork reduction. Absent such information, it is difficult, if not
impossible, to justify full funding for OIRA’s 50-plus authorized staff.

Second, OMB has refused to issue complete CRA guidance, even after Congress in the 1998
Appropriations Act provided OMB an additional $200,000 to do so, and even after Congress in
the 1999 Appropriations Act directed OMB to issue additional CRA guidance to ensure that
agencies would fully comply with the new law.

Third, OMB did not make a complete search in response to our June 26, 1998 subpoena for
information on proposed funding for global climate change programs and activities. On July 2,
1999 -- over a year later and after Senator Mike Enzi held up an OMB official’s nomination to be
Deputy Secretary for Energy -- OMB finally admitted that it conducted an incomplete search in
response to our subpoena. OMB did not include documents sent to OMB, only documents
originated by OMB or with handwritten comments made by OMB. Incredibly, in its response to
our subpoena, OMB did not contact all OMB staff or issue written directions to staff, which is
standard OMB practice for responding to subpoenas.

As a consequence of this pattern, I have asked an expert in the Congressional Research Service
(CRS) to present options available to Congress when faced with agency nonresponsiveness to
Congressional oversight, including subpoena requests for documents and letter requests for
specific information.

I want to welcome back IRS Commissioner Charles Rossotti, who testified at last year’s hearing.
The Clinton Administration will also be represented by John Spotila, who is OMB's OIRA
Administrator. I asked Mr. Spotila to discuss substantive changes in paperwork made by OMB
staff. Ialso want to welcome Nancy Kingsbury, Acting Assistant Comptroller General for the
General Government Division, GAO and Morton Rosenberg, Specialist in American Law, CRS.
Lastly, I want to welcome Cindy Noe, owner of IHM Facility Services in Fishers, Indiana and
Nick Runnebohm, owner of Runnebohm Construction Company in Shelbyville, Indiana. They
will address paperwork issues of concern to American small business taxpayers.
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Chart 2 -- Agency Reports of OMB's Initiatives in Paperwork Reduction: 7/1/99 - 12/31/99

9

Number of Paperwark Hours

Number of Paperwork

Agency Reduced by OMB Reviews Candidates Added by OMB
Agriculture 338 NONE
Commerce NONE NONE )
Defense NONE NONE
Education NONE NONE
Energy NONE NONE
HHS 42 NONE
HUD NONE NONE
interior NONE NONE
Justice NONE NONE
Labor NONE NONE
State NONE NONE
Transportation NONE NONE
Treasury {including IRS) NONE NONE
Veterans AHairs NONE NONE
CNS -935 NONE
EPA NONE NONE
EEOC NONE NONE
FEMA NONE NONE
NASA NONE NONE
NSF NONE NONE
NRC NONE HONE
oPM NONE NONE
SBA NONE NONE
SSA NONE NONE
FCC NOKE NONE
FpiC NONE NONE
FTC NONE NONE
SEC NONE NONE
TOTAL OMB INITIATIVES -1,915 hours NONE
TOTAL GOVERNMENT 7.3 billion hours 7,563 paperwork dockets
PAPERWORK BURDEN in OMB inventory in OMB inventory

Prepared for Congressman David M. McIntosh




10

SOOI "N PlAR(] UrtsseIZuo)) 10] paredard

00} 602‘vLL‘OVE L €96, yomiaded je TVLOL
yoea sinoy |{syj Buipnjoul)
G8 00€‘602°542°9 09 000‘000°0} 4an0 sauabe Iy
yoea sinoy
74 L61'v12'p69's 6E 000‘000°01 42r0 sl
uaping yJomiaded sinoH sja@yo0(q Aobajen Aouaby
JUBWUIDAOL) JO "ON yiomuaded yiomiaded
|ejol jo jusdiad JO "ON

000Z/L€/€ Miomiaded awosuaping 3SO| - € ey




11

Mr. McINTOSH. Let me now turn to the gentleman who is a very
active and helpful partner in this committee, our minority leader,
Mr. Dennis Kucinich.

Mr. KucINICH. Good morning. Mr. Chairman, it’s good to be with
you this morning. I want to welcome our guests and our visitors
who will be testifying. For those who are here from Indiana I want
to give you a special greeting and let you know you would be very
proud of Mr. McIntosh. He serves this Congress well. I'm glad to
have the chance to work with him here today. I want to thank him
for holding this hearing on paperwork reduction.

I am especially pleased that Commissioner Rossotti could join us
here today. As we know, about 80 percent of the paperwork burden
which Americans have to deal with is related to the business of the
Internal Revenue Service. And with tax day just around the corner
it’s a good time to reflect on the job that the IRS is doing and
whether or not it’s limiting the paperwork burden that it places on
the American taxpayer.

Mr. Chairman, I share your concern that we’re not meeting the
Paperwork Reduction Act goal of reducing the paperwork burden
by 30 percent over the last 4 years and I'm concerned that the pa-
perwork burden actually increased by about 3 percent over that pe-
riod of time.

From what I understand, much of that increase is due to our ac-
tions here in Congress. For instance, when Congress passed the
Taxpayer Relief Act in 1997, which cut capital gains, estate and
gift taxes. The IRS, the information I have, estimated that these
changes increased the paperwork burden—they actually increased
paperwork burden by about 64 million hours.

Much of the remaining increase is apparently due to the in-
creased economic activity in our booming national economy. Fur-
thermore, the methodology for estimating the paperwork burden
may not be giving enough credit for the time saved by the increase
in the use of electronic and telephone filing. I look forward to hear-
ing from the witnesses who can provide further insight into the un-
derlying causes of the increased burden and as to your ideas as to
what we might be able to do.

Mr. Chairman, I'm not going to belittle the importance of the in-
formation we collect. Without taxes our government would not be
able to provide the protections, benefits, and services Americans
depend on and often take for granted. It’s imperative that the IRS
successfully fulfills its mission to collect the right amount of tax.
Similarly, other agencies need the data they collect in order to ful-
fill their important missions.

It may be that in this Information Age that reduction of paper-
work will prove to be most challenging, and it would appear that
improvements in data base and electronic information gathering
would enable us to reduce paperwork. On the other hand, in a free
society with the proliferation of more information, there may be
more paperwork created as we become more efficient at implement-
ing laws. And it is a paradox. But then again we often have a way
of legislating paradoxes.

You know, I also think it’s important to keep in mind that there’s
a sense in which paperwork can reduce the overall burden that
government would otherwise need to place it on the American pub-
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lic and in small businesses. For example, and I think we’ve talked
about this before, reporting requirements proposed by the Environ-
mental Protection Agency under the Regulatory Right-to-Know Act
provide it with information about onsite toxic materials that pose
a danger to the surrounding community. If the EPA did not collect
this type of data, it would need to conduct onsite inspections which
are significantly more intrusive than reporting requirements. And
much of the increase in paperwork proposed by the IRS reflects the
fact that the Government is imposing less of a financial burden on
American taxpayers by offering more tax breaks.

Nevertheless, I agree with Chairman McIntosh, we need to make
sure that the information the Government is collecting is informa-
tion it needs, and it’s being collected in the least burdensome and
most efficient manner. Paperwork can be very costly on our small
businesses and individuals. And I know it’s that concern which mo-
tivates Chairman McIntosh and I think that’s a concern that al-
ways needs to be stated. That’s why we’re here, to try to make
things a little bit better for the American people. So I appreciate
the job that you’re doing in that regard.

We have to make sure that the agencies are doing their best to
eliminate unnecessary burdensome requests, to streamline forms
and to consolidate requests. And I'm sure that this hearing will
shed some light on the IRS and other agencies’ fulfillment of these
important responsibilities.

Again, Mr. Chairman, thank you for holding this hearing. I look
forward to the testimony.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Statement of Rep. Dennis Kucinich
Ranking Minority Member
April 12, 2000 Hearing on Paperwork Reduction

Mr. Chairman, thank you for holding this hearing on

paperwork reduction.

| am especially pleased that Commissioner Rossotti
could join us here today. About eighty percent of the
paperwork burden imposed on Americans is imposed by the
Internal Revenue Service. And with “tax day” just around
the corner, it is a good time to reflect on whether the IRS is
doing a good job at limiting the paperwork burden it places

on the American taxpayer.

Mr. Chairman, | share your concern that we are not only
failing to meet the Paperwork Reduction Act goal of
reducing the paperwork burden by 30% over the last 4 years,
but the paperwork burden has actually increased by about

3% over that time period.

It is my understanding that much of the increase is due

to our actions here in Congress. For instance, Congress
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passed the Taxpayer Relief Act of 1997 -- an initiative
originally proposed as part of the Republican Contract with
America -- which cuts capital gains, estate, and gift taxes.
The IRS estimated that these changes increased the

paperwork burden by over 64 million hours.

Much of the remaining increase is apparently due to the
increased economic activity in our booming national
economy. Furthermore, the methodology for estimating the
paperwork burden may not be giving enough credit for the
time saved by the increase in the use of electronic and
telephone filing. 1look forward to hearing from the
witnesses who can provide further insight into underlying

causes of the increased burden.

However, Mr. Chairman, | do not want to belittle the
importance of the information we collect. Without taxes, our
government could not provide the protections, benefits, and
services Americans depend on and often take for granted. It
is imperative that the IRS successfully fulfill its mission to
collect the right amount of tax. Similarly, the other agencies

need the data they collect in order to fulfill their important
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missions.

It is also important to keep in mind that paperwork can
actually reduce the overall burden the government would
otherwise need to place on the American public and small
businesses. For instance, reporting requirements posed by
the Environmental Protection Agency under the Regulatory
Right to Know Act provide it with information about on-site
toxic materials that pose a danger to the surrounding
community. If the EPA did not collect this type of data, it
would need to conduct on-site inspections which are
significantly more intrusive than reporting requirements.
And much of the increase in paperwork posed by the IRS
reflects the fact that the government is posing less of a
financial burden on American taxpayers by offering more tax

breaks.

Nevertheless, we need to make sure that the
government is collecting the information it needs in the least
burdensome and most efficient manner. Paperwork can be
very costly on our small businesses and individuals. We

should make sure that agencies are doing their best to
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eliminate unnecessarily burdensome requests, to streamliine
forms, and to consolidate requests. | hope this hearing will
shed some light on whether the IRS and the other agencies

are fulfilling these important responsibilities.

Thank you, again, for holding this hearing and ! look

forward to the testimony.



17

Mr. McINTOSH. Thank you, Mr. Kucinich. As always, your per-
spective has contributed another good idea. Perhaps the sub-
committee ought to ask the agencies to identify those areas where
Congress is creating paperwork burdens and we can pass those on
to other committees and try to work on our colleagues as well.

Mr. KuciNicH. I think that’s good. And, again, I salute you for
caring about this because Americans need individuals who are—
you know, who want to make this process work better, and I thank
you for doing that.

Thank you.

Mr. McInTosH. We'll work and develop a letter to all the agen-
cies. Maybe we can send that. Let’s plan on sending it out so we
can then solicit some ideas of where the law can be changed to help
reduce the burden as well.

Let me now ask Mr. Terry, who is a great member of this com-
mittee, if you have any opening remarks.

Mr. TERRY. I don’t have any prepared remarks but I do want to
place a couple of observations into the record. One is I agree with
my friend and colleague from Ohio that it is frustrating when we
try and do something right, like deal with the estate tax, death tax,
and one of my frustrations in Congress is sometimes we have to
take little steps toward the right direction. Nothing would please
me more than to help the Code by just eliminating the estate tax
section. That would be easier and we could reduce that level of pa-
perwork instead of trying to ease the burden and thereby increas-
ing paperwork.

But it is frustrating that there hasn’t been sufficient steps taken
I think by a variety of agencies to reduce their workload, the pa-
perwork load on particularly small businesses. When I'm around in
my district talking to small business owners, particularly those
that deal with Federal agencies, that’s one of their single most
frustrations. Their No. 1 is labor availability and No. 2 is that so
much of their small labor force that they have on staff is dedicated
to simply complying.

And here’s the rhetorical observation that I'm just going to put
into the record, Mr. Chairman. In your statement you pointed out
this administration’s increase in paperwork. And that shouldn’t
come as any surprise considering this administration has a philoso-
phy of bypassing Congress and legislating through regulation, reg-
ulation equals paperwork on businesses. These folks that are here
today to justify their noncompliance are part of the executive
branch. So to me it’s a simple answer to that rhetorical question
of why there has been little to no effort in the last year to reduce
the paperwork burden on American citizens.

Mr. McINTOSH. Thank you. Let us now hear from our witnesses
today. It is the policy of the full committee to ask all witnesses be-
fore each of the subcommittees to be sworn in. So let me ask each
of you to please rise now.

[Witnesses sworn.]

Mr. McINTOSH. Let the record show that each of the witnesses
answered in the affirmative. Let me now welcome Mr. Rossotti,
Commissioner of the IRS. I know it’'s a tense time as we're ap-
proaching that April 17th deadline but I appreciate your coming
and spending some time with us on this critical question. Share
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with us a summary of your testimony. The entire remarks will be
put into the record. And welcome. Thank you.

STATEMENT OF CHARLES O. ROSSOTTI, COMMISSIONER, IN-
TERNAL REVENUE SERVICE, DEPARTMENT OF THE TREAS-
URY

Mr. RossOTTI. Thank you very much, Mr. Chairman and Mr.
Kucinich and Mr. Terry. I really do appreciate the opportunity to
be here this morning to testify concerning some of our efforts relat-
ed to paperwork and more generally, administrative burden, par-
ticularly on small business taxpayers. Since I last appeared before
your committee we have made some progress to simplify forms and
optimally, to reduce the number of taxpayers who would even have
to file certain forms.

Our efforts are detailed in my written testimony. I would just
like to mention in my oral testimony two initiatives. First one, I'm
very pleased to announce here this morning that, beginning in the
2001 filing season, paid return preparers will be able to use the
third party authorization check box on all Form 1040 series returns
with the exception of those filed by phone. This means we expect
that taxpayers will initially save about 2 million hours by using
this check box feature instead of having to file separate forms for
authorizing third party disclosure authorizations or powers of at-
torney declarations.

Further—that’s just the initial saving. For many taxpayers and
for people who prepare their returns the real savings in both time
and frustration will be in eliminating the need for the taxpayers
to receive and respond to notices and correspondence which we
know they would prefer to have sent to their designees. So we esti-
mate that this will save about another 1.8 million hours by allow-
ing the IRS to work directly with these designees in resolving such
items as error notices and original correspondence related to tax-
payer accounts. This change is not only, we think, an important
step in reducing burden and improving service; it’s also an excel-
lent example of our new approach, which is to solicit input directly
from taxpayers and their representatives on how we can improve
things.

This particular proposal I want to stress was actually originated
and championed by citizens on our Citizens Advisory Panel in
south Florida, which is one of our four advisory panels.

The second initiative I want to mention this morning involved
the Schedule D. As you know, Mr. Chairman, due to the booming
market many more people have capital gains than they used to.
Now for tax year 1999, which is the year that people are currently
filing returns for, those taxpayers whose only capital gains are
from mutual fund distributions may not need to file a Schedule D
at all. Instead, what we have done is we allowed them to report
these gains directly on Form 1040, line 13. So rather than filing
a 54-line Schedule D, they will be able to use a worksheet which
they don’t even have to file with us, which will allow them to then
enter these data directly on the Schedule 1040. This will represent
we estimate about a 24 million hour reduction, this one change, for
6 million taxpayers that are filing right now in this filing season.
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Now, Mr. Chairman, having mentioned these two which I think
are very positive and some others in my written testimony, I still
want to acknowledge, as you noted in your statement, there is
much more room for improvement. We take very seriously the
charge of this committee and our taxpayers to reduce paperwork
and appreciate your leadership in calling attention to this issue.

I do want to note, even as we discussed last year, paperwork per
se does not actually capture the full range of taxpayer burdens in
dealing with the IRS nor does it represent all the opportunities we
have to reduce the burden. I think in order to truly reduce all of
the burdens the taxpayers have to comply with the Tax Code we
need to be creative and look not only to redesigning and simplifying
forms but other opportunities. If you look at the broader economy
I think you would find that most successful businesses are improv-
ing customer service and efficiency, not so much only by redesign-
ing their forms but by taking advantage of new technologies and
new business practices. And that’s also a major thrust of the IRS.

Similarly, as many have noted and as we discussed last year, 1
believe after this hearing, Mr. Chairman, we also need to revisit
our methodology about how we actually calculate burden. Frankly,
in the world of new software we need to find a more comprehensive
and better way. We are working actively on that.

Now, quite frequently the Tax Code, as several members have
noted, also limits our options and opportunities as to where we can
redesign or eliminate tax forms. And in some cases, in order to ac-
tually help taxpayers comply with the Tax Code and avoid filing er-
rors, we actually increased the number of lines on a form or publi-
cation or in a worksheet, as we recently did with the EITC. Al-
though it’s counted as an increase in burden the extra lines may
actually be easier for the taxpayer.

So those are some issues that we continue to deal with in trying
to look broadly at reducing the overall burden while we still try to
update our methodology.

Let me just stress, in conclusion, that we are attempting within
the constraints of the law and the regulations to reduce the paper-
work burden, but we’re also looking at this broader spectrum of
taxpayer burden of which paperwork is a part. For the long and
short term we will work with the Congress, the taxpayers and our
small and large businesses and their representatives to determine
how we can best help them meet their obligations, pay what they
need to pay, with the least burden and the least chance of error.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Rossotti follows:]
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PREPARED TESTIMONY OF
COMMISSIONER OF INTERNAL REVENUE
CHARLES O. ROSSOTTI
BEFORE THE
HOUSE COMMITTEE ON GOVERNMENT REFORM
SUBCOMMITTEE ON
NATIONAL ECONOMIC GROWTH,
NATURAL RESOURCES AND REGULATORY AFFAIRS
HEARING ON
PAPERWORK REDUCTION
APRIL 12, 2000

INTRODUCTION

Mr. Chairman and distinguished Members of the Subcommittee, I am pleased to
testify on the Internal Revenue Service’s efforts to reduce paperwork and administrative
burden on taxpayers, particularly on our small business taxpayers.

Since I last appeared before the Subcommittee, the IRS has made progress to
eliminate forms, lines on forms, and optimally, reduce the number of taxpayers who were
required to fill out specific forms. However, there is still much room for improvement.

The IRS takes very seriously the Subcommittee’s charge and taxpayers’ desire to
reduce paperwork burden, and we appreciate your leadership on this issue. However, as
we discussed after last year’s hearing, paperwork does not fully capture the full range of
taxpayer burden, nor the opportunities to reduce it.

In order to make truly meaningful reductions in taxpayer burden, we must be far
more creative than redesigning and simplifying forms. If one looks at the broader
economy, most successful businesses are improving customer service and efficiencies not
by redesigning forms but by taking advantage of new technologies and business
practices.

To better serve taxpayers and reduce their burden, the IRS must also take
advantage of best business practices and modern technology. In addition, we must
revisit our methodology for calculating burden to see if there is a better measure for
calculating the impact of our efforts upon taxpayer burden.

Quite frequently, a very complex and changing Tax Code limits our options and
opportunities as to where and how we can redesign, reduce or eliminate tax forms.
Indeed, in order to help taxpayers better understand their tax filing requirements and
avoid filing errors, we may increase the number of lines on a form or publication, or add
a worksheet, as we recently did regarding the Earned Income Tax Credit.

Although under the present measurement system, these additions may be
calculated as increasing paperwork, there are nevertheless, obvious benefits to taxpayers
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and the Federal Government. One of the overriding themes in improving IRS business
practices is to shift from addressing taxpayer problems well after returns are filed to
addressing them as early as possible, and in fact, preventing problems upfront wherever
possible. This approach follows the well-established quality principle that it is far less
expensive to eliminate defects than to fix them afterwards. As a rule, if a taxpayer files a
correct return, no further costs are incurred by either the taxpayer or the IRS. Our goal is
to help taxpayers get it right the first time and thereby minimize their contacts with the
IRS. Sometimes this may require an up-front investment of time and guidance.

Mr. Chairman, before I discuss our specific paperwork reduction initiatives, let
me stress again that we must address not only paperwork reduction, but also the broad
spectrum of taxpayer burden of which it is a part. For both the short and long term, the
IRS will work with the Congress, taxpayers, small and large businesses and their
representatives to determine how we can help taxpayers understand their tax obligations,
and pay them as easily as possible with the least burden and the least chance of error.

PAPERWORK REDUCTION/SIMPLIFICATION INITIATIVES
Checkbox Burden Reduction Project

Mr. Chairman, I am pleased to announce today that beginning in the 2001 filing
season, Paid Return Preparers can use the Third Party Authorization Checkbox on all
Form 1040 Series returns with the exception of TeleFile. This checkbox indicates the
taxpayer’s desire to allow the IRS to discuss the tax return and attachments with the
preparer while the return is being processed. This provides for a significant reduction in
paperwork for millions of taxpayers. It also finally lays to rest a problem with which we
have been grappling for years and which we are most pleased to resolve.

The proposal to include a checkbox on the family of 1040 returns is a direct
response to requests from our external stakeholders, such as the National Society of
Accountants, National Association of Tax Practitioners, National Association of Enrolled
Agents and, and most recently, the South Florida Citizen Advocacy Panel (CAP).

The Boards of Directors of the external stakeholder organizations meet annually
with the IRS Commissioner and propose methods to enhance cooperation between the
Agency and the practitioner community and to make filing easier. The checkbox issue
has been on our collective agendas for a number of years and numerous proposals were
made to address this issue. However, they proved to be unworkable for a variety of
reasons, ranging from representation questions to systems, equipment and capacity
issues.

The checkbox designation I am announcing today should enable practitioners to
expedite the resolution of questions concerning the processing of the taxpayer’s return. It
should also reduce the number of contacts necessary to resolve processing questions and
eliminate the need for the submission of paperwork for a Power of Attorney, which is not
required to resolve simple problems with a taxpayer’s account. Our initiative also



22

addresses the practitioner groups’ concern that this designee not be afforded post-
assessment correspondence or representation.

Mr. Chairman, the IRS calculates that taxpayers will save an estimated 75,000
hours initially by not having to prepare a third party authorization disclosure form (Form
8821). Additional time will be saved because processing issues will be resolved
immediately, thereby eliminating unnecessary post-filing contacts. However, we
recognize that the net burden reduction, as we currently calculate it, will be less because
there will be an increase in burden for reading and understanding Forms 1040
instructions for the new checkbox authority.

We further expect over a million taxpayers to use the checkbox feature in lieu of
filing Form 2848 (Power of Attorney and Declaration of Representative). As a result,
taxpayers will save an estimated 1.9 million hours initially by not having to prepare Form
2848. Once again, the net burden reduction will be less because we must assume there
will be an increase in the burden for reading Forms1040 instructions and understanding
the new checkbox authority.

The burden reduction that will result from the checkbox initiative is even greater
when one considers the 9.1 million notices related to math errors and return preparation
that were issued in 1999. Twenty-seven percent of these notices were related to returns
prepared by paid preparers. The IRS estimates that taxpayers will save approximately 779
thousand hours by referring notices to their designees rather than responding to the IRS in
writing or by telephone. Similarly, we estimate that taxpayers will save more than a
million hours related to correspondence by allowing IRS to resolve issues by contacting
their designees.

Relieving Burden of Reporting Capital Gain Distributions

For tax year 1999, taxpayers whose only capital gains are from mutual fund
distributions may not need to file Schedule D (Form 1040), “Capital Gains and Losses.”
Instead, these gains are reported directly on Form 1040, line 13. IRS developed a new
worksheet in the 1040 instructions to assist taxpayers in calculating the tax.

Rather than having to complete the 54-line schedule, these taxpayers can use a
much easier 15-line worksheet. Indicative of the reception 1o the change is a comment
we received on our website: “Thank you for your changes to the Capital Gains forms this
year. Form D was very confusing. I find using the Capital Gains worksheet to be much
easier.” The change to the worksheet represents a dramatic burden reduction of 23.76
million hours for approximately six million taxpayers.

For the 2001 filing season, a line will be added to Form 1040A for reporting
capital gain distributions from mutual funds, thus allowing the IRS to send the simpler
Form 1040A package to the approximately 2.5 million taxpayers who in the past had to
file Form 1040 to report those distributions.
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Form 5500 Consolidation
(Employee/Pension Benefit Plans Reporting)

The Form 5500 series for 1999 used for reporting employee plan information has
been substantially revised and improved. The prior Form 5500, Form 5500-C, and Form
5500-R have been replaced with one Form 5500. This new form will streamline
reporting, filing and processing.

Form 2210 Streamlining (Underpayment of Estimated Tax
by Individuals, Estates and Trusts)

We removed two lines from Part II of Form 2210. Part II is completed by self-
employed taxpayers to calculate their self-employment tax when computing any
estimated tax penalty. Each line had four entry spaces, one for each payment period.
These taxpayers now have two fewer lines to complete and eight fewer calculations to
make.

Earned Income Tax Credit (EITC) and Child Tax Credits (CTC) Projects

The IRS/Xerox Corporation partnership recently applied innovative document
design and writing techniques to simplify the Earned Income Tax Credit instructions;
Publication 596, “Earned Income Credit”; Child Tax Credit instructions and worksheets;
and Form 8812, “Additional Child Tax Credit.”

Mr. Chairman, once again I want to acknowledge the role of our Citizen
Advocacy Panels in this redesign. In this instance, the Brooklyn CAP assisted in the
redesign work on the EITC publication and the 1040 EITC schedule. They made an
extremely valuable contribution to our efforts, and we look forward to working with the
CAPs in the future to bring this type of hands-on input from taxpayers to our paperwork
reduction redesign initiatives.

The EITC and CTC projects’ goals are to increase taxpayers’ awareness and
understanding of the credits, to enable them to navigate more confidently through the
qualification and computation phases, and thereby reduce errors in claiming or attempting
to claim the credits.

The joint team effort used behavioral science principles to evaluate the
effectiveness of the existing EITC and CTC materials, and to make improvements.
While we do not yet have data from the current filing season, the reworked forms and
instructions material tested highly successfully in focus group sessions, showing a
dramatic decrease in the error rate. The redesigned EITC instructions refer taxpayers
with very complex situations to Publication 596, “Earned Income Credit.” Removing
consideration of these special situations from the instructions simplified filing for 90
percent of taxpayers claiming the EITC.



24

Xerox Redesign Concepts Applied to Other Forms and Instructions

The IRS has applied numerous redesign concepts arising from the IRS/Xerox
partnership. For example, the IRS is using icons, checkboxes, navigation aids, and chart
design across as many of our products as feasible to assist taxpayers in understanding and
completing tax forms.

Reordering of Credits on Forms 1040 and 1040A

For tax year 2000, IRS plans to reverse the order of the education credits line and
the child tax credit line on these forms. This will allow filers claiming the child tax credit
to figure that credit in a more logical manner (i.e., after they have figured any education
credits). This reordering will also allow IRS to write simpler instructions because the
Agency will not have to tell taxpayers to jump ahead to the education credits line, figure
the credits, and then come back to the child tax credit computation.

Simplified Credit Calculation on Tax Year 2000 Form 8839, Adoption Credit

Instead of adding another line for credit carryforwards from 1999 to 2000, the
IRS plans to eliminate that proposed line (and existing lines for carryforwards from 1997
and 1998) and replace it with one line for “carryforwards from a prior year.” A worksheet
in the instructions will let taxpayers calculate the amount to put on that line. The IRS
plans to eliminate lines on the form for prior year credit carryforwards to 2001 (four lines
eliminated).

Redesigned Form 8857, Request for Innocent Spouse Relief

The IRS released a new, easier-to-use and understand version of Form 8857,
“Request for Innocent Spouse Relief.” Filers are now guided through the various types
of relief available (innocent spouse, separation of liability, and equitable relief) through
the use of simple-to-answer questions with Yes/No checkboxes. The instructions were
revised to clarify key points and definitions such as the difference between
understatement of tax and underpayment of tax. The revisions reflect feedback from
various sources, including focus groups held at the IRS’ Austin Development Center.

Separate Form 1099 Instructions

The IRS improved the availability of filer instructions for tax year 2000 by
providing separate Form 1099 instructions. Filers now only need to get the instructions
for the information return they file. In prior years, all form instructions were part of a
single booklet that was over 50 pages. Not only will filers have smaller documents with
which to work, they will have them sooner.
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Analyses to Simplify Filing

The IRS is exploring the number and types of errors made on forms. This should
help us identify and target areas where the forms and instructions should be reviewed for
change or improvement. The IRS has already developed a math error analysis of Form
1040. For 2000, IRS is initiating similar research activities on Forms 1120, 11208, and
941.

The Tax Forms and Publications Division is working in partnership with the IRS
Indiana District Office Research and Analysis (DORA) in the Simplifying Filing
Research Strategy. This initiative will identify opportunities to move taxpayers to file
simpler returns, improve tax forms and instructions through detailed analysis of where
errors are being made on current forms, and minimize the number of taxpayers affected
by proposed changes to tax forms and instructions. This strategy initially focused on
individual taxpayers but has been expanded to include forms that small business
taxpayers file.

Through its research, IRS discovered that many taxpayers file more complex tax
forms than needed. There are several benefits to taxpayers filing the simplest tax return
for their tax situation: reduced filing burden, processing costs, and printing and postage
costs. IRS has developed data showing the number of taxpayers who incorrectly filed
each type of 1040 form. Further research will be performed to determine what influenced
these taxpayers to select the type of 1040 form they are currently filing and what IRS can
do to help them choose the 1040 form best suited to their particular situation. This
additional research will result in a comprehensive strategy and marketing plan to move
taxpayers to simpler forms.

Draft Forms on the Internet

The IRS continued its electronic early release forms program by making the draft
forms available on the IRS Internet site (www.irs.gov). The public can review and
comment on the drafts, which allows the IRS to be more responsive to customers’ needs
and concerns. Last July, we also held the first IRS Forms Forum, at which we invited
practitioners, small businesses and volunteer groups to provide feedback on individual
and business returns.

REDUCE UNNECESSARY FILING PROGRAM

In an effort to reduce unnecessary filing, the IRS developed publications designed
to help taxpayers determine if they must file a tax return. These Reduce Unnecessary
Filing (RUF) publications are mailed primarily to the elderly, students and pension filers.

The unnecessary filers fall into three primary taxpayer segments:

= Age 65 or older, who has no payments from which federal income tax was withheld.
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*  Age 65, or older, who receive pension income from which federal income tax was
withheld.
= Age 15 to 23, who received wages from which federal income tax was withheld.

Listed below are the RUF Mailout volumes for the past three tax years.

Publication #1997 1998 1999

3136 — 15 to 23 year olds N/A 1,154,000 3,315,502

3137 - People on a Pension 20,245 231,000 318,512

3195 — You May not need to File 557,533 598,000 538,503
Results

*]1997 — Unnecessary Filers Age 65 and Older

In 1997, the IRS sent 557,533 taxpayers a RUF letter informing them that they
may not need to file based on their 1996 tax return information. These filers were
identified to have no income tax and no withholding. Of them, 296,430 taxpayers did not
file a 1997 Federal Income Tax Return, which translates to a 53.2 percent success rate.

In addition, if we exclude the 131,559 taxpayers who filed a necessary return, this
program can properly claim a success rate of 76.8 percent.

1997 — Pension Filers

In 1997, the IRS sent a RUF letter to 20,245 taxpayers pension filers whose
withholding caused them to file an otherwise unnecessary return. Of these taxpayers,
2,576 did not file a 1997 Federal Income Tax Return; a success rate of 12.7 percent. If
we exclude the 5,412 taxpayers who filed a necessary return, the overall success rate of
this program was 39.5 percent.

Other Findings

In 1998, the IRS added the young filers (15-23 year olds) to the RUF program.
Even though we have not performed an in-depth analysis of the effectiveness of the
young RUF recipients, we anticipate 35 percent of them did not file a Federal Income
Tax Return as instructed. In addition, we estimate that 50 percent of the young filers
continued as unnecessary filers the following year.

The 1998 RUF tax return information is still being analyzed by the Indiana
DORA, but they anticipate the numbers to be comparable to 1997.

Overall, the 1997 study results indicate that approximately 30 percent of the
taxpayers receiving a RUF publication will have a filing requirement in the following tax
year. Furthermore, approximately 23 percent of the RUF recipients will still file an
unnecessary return despite receiving the notice. Therefore, a reduction in paperwork and
processing costs does not occur for all the RUF recipients.
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EMPLOYMENT TAX PAPERWORK AND BURDEN REDUCTION

Excise Tax - Form 2290, Heavy Vehicle Use Tax Return Initiative

Each year, the IRS sends out approximately 790,000 Form 2290 tax packages to
taxpayers potentially liable for the tax. Research performed by the IRS Cincinnati
Service Center determined that approximately 265,000 taxpayers receiving the package
had not filed a Form 2290 for the past three years.

By analyzing our internal databases, the IRS was able to notify over 239,000
taxpayers that they may no longer be liable for the tax. This will have a significant
impact on paperwork reduction. It takes approximately 30 minutes to read the Form
2290 filing instructions and determine if a liability exists. Multiplying this time by the
239,000 taxpayers, the IRS will reduce taxpayer burden by 119,793 man hours. There
are 500,000 Forms 2290 filed annually with tax liabilities of $800 million dollars.

Automated System for Tracking Tips

As a result of our partnerships with the tip industry, businesses and associations, a
significant portion of the food and beverage industry has implemented an automated
system that tracks tips on a per-shift or daily basis and incorporates them into the
withholding process on a weekly basis.

Prior to the automated system, employees were required to keep tip records on a
daily basis on a worksheet. This worksheet was submitted monthly to the employers on
the tenth of each month. The employer would then have to incorporate the employee-
recorded data into wage and withholding records.

The new program provides for the employees to record the tips as they check out
each day. The employees no longer have a paper-intensive, daily record-keeping
requirement. The tip recording is part of an existing employer required checkout process.
Employers no longer have a separate accounting to integrate into their books each month,
nor a monthly reporting process. The tip reporting process is quickly becoming a
transparent part of daily business for these industries.

Taxpayer Identification Number (TIN) Matching Program

The TIN Matching system under development will significantly decrease the
number of notices requiring corrections to TINs and penalty notices for late filed,
incorrect or missing TINs. In addition, this system will encourage businesses not
currently filing electronically, or required to file electronically, to convert to electronic
filing so that they can use the TIN Matching system to validate their TINs before
submitting them to the IRS.

The TIN matching program will provide a match of user supplied information
against IRS’ files. The results provided are based on an exact match, and no validation or
perfection is performed on the data. The TIN matching program will be open to all
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payers, employers, Electronic Return Originators, tax preparers, and other governmental
entities. Requestors with the appropriate limited power of attorney will also have access.

INTEREST & PENALTY ADMINISTRATION
FTD Threshold Increase

To provide additional burden relief to small businesses, the IRS also increased the
threshold amount for quarterly tax deposits required on tax deposits from $500 to $1,000.
This change means that almost one-third of the nation’s 6.2 million small business
employers will not have to deposit employment taxes, relieving them of the responsibility
of making as many as 12 deposits annually. This change also reduces paperwork burden
because, generally, these taxpayers used paper coupons to make these deposits.

ELECTRONIC
PIN Pilots

Millions of individual taxpayers used Personal Identification Numbers (PINs) to
file totally paperless returns this year. The use of a PIN number eliminates the need to
send a paper signature jurat to the IRS.

Through March 2, 2000, 3.7 million taxpayers have already participated in the
Practitioner Signature Pilot where taxpayers choose a PIN when filing electronically
through 18,000 participating practitioners. The March 2™ total was more than seven
times the 500,000 PINs used for all of last year.

Another 700,000 taxpayers used e-file Customer Numbers (ECNG) to file using
tax preparation software from their home computers. In December, the IRS mailed more
than 11.5 million postcards with ECNs to people who did their taxes on a computer last
year, whether they filed a paper or electronic return. By e-filing with the ECN, these
taxpayers do not have to file any paper with the IRS. The ECN usage thus far this year
already exceeds the 1999 total of 660,000.

Electronic Payments

A growing number of taxpayers are also enjoying the convenience of paying
electronically. More electronic payment options (credit card and direct debit) have been
made available to taxpayers this year, such as accepting debit payments through TeleFile
and accepting credit cards for Forms 1040ES, estimated tax payments, and Forms 4868,
extensions of time to file.

Through February 26, 2000, over 11,300 taxpayers chose the direct debit option
where taxpayers can designate a checking or savings account at the time the return is
filed and defer the debit until the due date of the return. Last year, 75,000 payments were
made via direct debit.
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Another 4,747 taxpayers used credit cards to pay their taxes. Taxpayers can
charge their federal tax bill to an American Express, MasterCard, or Discover Card
account by calling 1-888-2PAY-TAX (1-800-272-9829). In addition, a few software
developers offer integrated e-file and pay combinations for individuals who want to pay
their balance due with a credit card. This payment option is available to taxpayers who
purchase tax preparation software and file their returns from a personal computer. Last
year, over 53,000 tax payments were made via credit card.

Electronic Federal Tax Payment System

Approximately 2.8 million businesses are now enrolled in the Hammer-award
winning Electronic Federal Tax Payment System (EFTPS) that allows taxpayers to make
their federal tax deposits over the telephone or using a personal computer, eliminating the
need for paper deposit coupons, checks, or trips to the bank. During FY 1999, over 55
million transactions, in excess of $1.3 trillion were made via EFTPS. Thus farin FY
2000 (through February 26, 2000), nearly 26 million transactions in excess of $610
billion were made through EFTPS.

Expansion of the Form 941 On-Line Filing Program

Since April 1998, small businesses that meet certain qualifications were able to
file their Forms 941, “Employers Quarterly Federal Tax Return”, using a touch-tone
telephone. During FY 1999, over 915,000 quarterly employment tax returns were filed
over the telephone by employers, in addition to 1,234,063 Forms 941 that were filed
electronically by payroll service providers. In Fiscal Year 2000, the IRS expects 962,200
returns to be filed over the telephone and another 1,504,100 Forms 941 to be filed
electronically. Over 220,000 employers participate in the TeleFile program, in addition
to approximately 320,000 employers who participate in the Form 941 e-file program.

Beginning April 1, 2000, IRS offered the opportunity for employers to prepare
and file their Form 941, “Employer’s Quarterly Federal Tax Return”, using their personal
computer, modem, and off-the-shelf tax preparation software. The tax return information
is transmitted to IRS through a third party. This program provides another option for
filing Form 941 electronically, which will save time and reduce paperwork for
employers.

Simplified Tax And Wage Reporting System (STAWRS)

Under STAWRS, the IRS is working with other federal agencies and states to
reduce the wage and tax reporting burden on employers through initiatives such as the
Single Point Filing projects conducted in Montana and Iowa. Approximately 80 Montana
employers participated in each of the four test quarters by filing one quarterly (paper)
return, Form MTQ/941, with the Montana Department of Revenue.

The employers used the Form MTQ/941 to report their Montana state
withholding tax, Montana unemployment insurance tax, Federal withholding tax, and



30

Social Security and Medicare taxes. Montana extracted the Federal data, encrypted it and
sent it via a secure gateway to the Tennessee Computer Center for processing. Based on
the test results, Montana is planning for a phased-in implementation. It plans to offer the
combined form to 5,000 additional employers each quarter until all employers in the state
have the opportunity to participate. Montana is hopeful that half of their 30,000
employers will ultimately participate in combined filing.

The Iowa project was similar to the Montana project except that it involved
electronic filing of the quarterly return rather than paper filing. Because of limitations
with the pilot software, which was provided by the STAWRS Project Office through
Iowa, only three employers participated in the pilot during the three test quarters.

Electronic Form W-4

The IRS is developing a computerized Form W-4 that will be simpler for
employees to use and more accurate than the current paper Form W-4. Employees use
the Form W-4 to tell their employers how much tax to withhold from their paychecks.
The paper form helps employees determine either their correct number of withhoiding
allowances (to avoid having too much withheld) or how much additional tax to withhold
per-pay-period (to avoid having too little withheld).

Since the paper form has to accommodate most individuals’ situations and
requires the employee to perform several calculations, it is often burdensome and non-
intuitive to use. Moreover, since the complex tax calculations must be approximated on
the paper form, the amount actually withheld can deviate substantially from one’s actual
tax liability.

The electronic W-4 will be both easier to use and more accurate than the paper
form by having the computer do the work and by customizing the calculations based on
user input. Users will be prompted to enter only the information relevant to their situation
(e.g., based on marital status, number of jobs, etc.), and the program will provide them
with accurate withholding information. The program is being developed as a Web-based
application, but can be distributed to employers in other forms as well.

Future versions may even be able to print out a completed Form W-4 at the
conclusion of the program. In addition to reducing taxpayer burden, the electronic
W-4 may help to reduce unexpected under-withholding, and therefore, may prevent many
balance due and non-filing cases.

COMPLEXITY
In addition to paperwork reduction, the IRS believes that complexity must be
addressed to effectively reduce taxpayer burden and improve taxpayer compliance — two

key components of the IRS’ mission.

Reducing complexity can reduce taxpayer burden by cutting the time and costs
taxpayers face in meeting their tax obligations and increase compliance by making those

11
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obligations easier to understand and meet. Reducing complexity also will make it easier
for IRS employees to do their job of providing top quality service to taxpayers and
ensuring that the taxes that are due are paid.

In fact, reducing complexity will aid the IRS in achieving all of its strategic goals:
(1) service to each taxpayer, (2) service to all taxpayers, and (3) productivity through a
quality work environment.

Burden results from taxpayers spending time and money trying to understand and
meet their filing, reporting and payment responsibilities. Complexity adds to burden by
increasing their investment in these areas trying to figure out if, and how specific
provisions apply to them. Significant reductions in burden, as well as increases in
compliance may be driven by relatively small sirnplification that affects many taxpayers.

By the same token, noncompliance can result from taxpayers’ frustrations with
the complexity faced when trying to obey the law. Individual taxpayers cope with
complexity as best they can. Some struggle with it themselves, while others rely on tax
preparation software or paid preparers.

When tax laws change, individuals often face uncertainty as to how to comply
with the changes, especially if they are frequent, or if the individuals and IRS are given
little time to prepare before the changes become effective.

Since 1986, when the Tax Code was rewritten for the first time in almost 30
years, there have been 78 tax laws enacted. Just one of these, the Tax and Trade Relief
Extension Act of 1998, contained 25 sections of tax changes. Of these, 11 were effective
retroactively and four were effective within 90 days of the end of the calendar year. The
Earned Income Tax Credit (EITC) has been changed almost yearly for the past decade.

Situations such as these challenge both the IRS and taxpayers. The IRS needs to
issue clear guidance and forms covering the changes in time for the next filing season.
Taxpayers face the uncertainty that late changes pose to their current and future tax
obligations. With short lead times, both the IRS and taxpayers have little time to become
knowledgeable about the changes. This creates additional chances for error as well as
heightened frustration and conflict.

Many taxpayers, tax practitioners, scholars, and stakeholders emphasize that even
the simplest of changes to the Tax Code can have complex consequences if change is
frequent and/or has a retroactive or short lead time for the effective date.

Frequent change increases the uncertainty that taxpayers face in tax planning,
record keeping, and the filing of their returns. The inability to stay current has been cited
by small business owners and individuals as a primary reason for their use of paid
preparers.

12
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In this regard, the IRS faces its own challenges in making sure its systems,
training, and other employee tools are current and reflect the most recent legislation. In
addition, because the time between when a return is filed and when it is audited may be
one to two years, taxpayers and IRS employees must not only understand the current
rules, but remember the old rules in order to deal with audit issues. ’

The enactment of provisions with retroactive or short effective lead times also
increases complexity. Both taxpayers and the IRS frequently must act quickly to
accommodate these changes. For the IRS, especially problematic are changes that come
late in the calendar year when the forms and publications for the next filing season are
ready to go or have gone to the printers. Short timeframes frequently do not allow the
IRS to consult with taxpayers and other stakeholders in developing new forms. This can
result in the forms being more difficult for taxpayers to understand or complete than they
would be under normal circumstances. '

Time limitations also may affect our ability to make the computer systems
changes necessary to support statutory change. The Taxpayer Relief Act of 1997 and
RRA 98 are good examples of statutes with many tax-related changes and short effective
date lead times.

LONG-TERM

Mr. Chairman, while we have made some short-term improvements in paperwork
and burden reduction for taxpayers, they barely scratch the surface of what we need to do
for America’s taxpayers, especially our small business taxpayers. Taxpayers need and
deserve service that is tailored to their circumstances and is managed by people who
understand their problems and work every day to reduce their tax administration burden.
I'believe that this is where and how we can make the most significant and meaningful
gains in burden reduction.

Following Title I of the IRS Restructuring and Reform Act of 1998, the IRS is
creating an organizational structure with operating units serving taxpayers with similar
needs. We have created four Operating Divisions that will be fully responsible for all of
the tax administration needs of specific, corresponding taxpayer segments. They are: the
Wage and Investment Division; the Small Business/Self-Employed Division; Large &
Mid-Size Business Division; and the Tax Exempt & Government Entities Division.

The Commissioner and Deputy Commissioners for all four divisions have been
selected and sworn into office. The new divisions will become fully operational in stages,
with Tax Exempt and Government Entities already operational since December. The
Large and Mid-size Business Division became operational last month, and will be
followed by the Wage and Investment and Small Business/Self-Employed Divisions in
the fall of 2000.

Let me focus on the Small Business and Self-Employed Division, which is of
most interest to the Subcommittee. The group of taxpayers served by this division

13
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includes about 45 million filers who have four to 60 transactions with the IRS per year
and represent nearly 44 percent of the total cash collected by the IRS.

The modernization concept gives us the greatest opportunity in decades to make
the biggest improvements in the way we serve small businesses and reduce their overall
tax administration burden.

I want to stress that this change is not just moving around the organizational
boxes. It is designed to put in place a structure with a management team at its core that
lives and breathes small business issues every day. And that team has the authority and
responsibility to improve the way the whole tax system works for small business and self-
employed taxpayers, including reducing paperwork and administrative burden.

This operating division will have three major components. The first is taxpayer
education and assistance. It will work on the kind of programs to help small businesses
understand their tax responsibilities without imposing undue burden. We have built into
all of the business divisions the principle of working with taxpayers before they file their
returns. We want taxpayers to get it right the first time. It is faster, more efficient, better
for everyone and an accepted best business practice to prevent a problem rather than
solve it.

The second component is a dedicated processing, customer service and
accounting organization for small businesses and self-employed taxpayers. The third
component will be post-filing operations. However, it will be dedicated not only to
performing the traditional exam and collection work, but will strive to improve voluntary
compliance which is our main goal. Should we have to intervene through the collection
or exam process, we want to identify and act on these problems as quickly as possible.

Also key to reducing burden is moving taxpayers away from paper and
updating our business practices and technology to better serve them. Thisisa
massive project requiring an almost complete replacement of IRS’ information
technology systems. However, we have no choice. The systems we are using today
are built on a 30-year-old, fundamentally deficient foundation that cannot provide
accurate up-to-date information about taxpayer accounts, nor sustain modern business
practices. Moreover, implementing new technology based on revamped business
practices is critical to carrying out RRA 98’s mandates and for providing meaningful
taxpayer burden reduction across the board.

As I recently testified before the House Appropriations Committee, to succeed
in this enormous and vital program, we must have adequate budget resources in FY
2001 to address critical operational needs and to invest in new technology to support
best business practices. If Congress can provide continued and assured support for
IRS modernization, such as that contained in our budget request, we will be able to
produce the visible, tangible and meaningful changes in service, compliance and
burden reduction that America’s taxpayers expect and deserve. Thank you.
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Mr. McINTOSH. Thank you, Mr. Rossotti. As I said, your entire
remarks will be put into the record.

Let me now recognize Mr. John Spotila, who is Administrator of
the Office of Information and Regulatory Affairs. Welcome.

STATEMENT OF JOHN T. SPOTILA, ADMINISTRATOR, OFFICE
OF INFORMATION AND REGULATORY AFFAIRS, OFFICE OF
MANAGEMENT AND BUDGET

Mr. SpoTILA. Good morning, Mr. Chairman and Mr. Kucinich.
You may not realize I'm also from Cleveland. I remember you well
there and my family does as well and sends greetings. Thank you
for inviting me here to discuss how the Federal Government can
improve the quality of the information it collects, while reducing
associated burden on the public. At OMB we understand the impor-
tance of helping agencies balance these objectives. Our fiscal year
2000 information collection budget, the ICB, highlights a number
of these agency efforts. Although it shows there has been progress,
clearly much more needs to be done.

We need information so that government can better serve the
people. Better information can help us make better decisions about
how well the Government is working, whether new services are
needed, and whether existing programs are still necessary.

Indeed, providing information to citizens can be an important
service in its own right. Investors need quick and easy access to
SEC filings. Communities want to know if they have exposure to
pollutants. Taxpayers expect the IRS to respond quickly to their
questions. Often giving information to the public can eliminate the
need for an expensive regulatory approach. Agencies like the Food
and Drug Administration with nutrition labels, the SEC with cor-
porate financial disclosures and the EPA with community right to
know efforts rely on the disclosure of information to protect the
public’s health, safety, and welfare, without the need for further
regulation.

Most of the information needs of the Federal Government flow
from statutes passed by Congress. Some reflect agency decisions on
what information they need to implement programs. New statutes
can lead to new information requirements. The Taxpayer Relief Act
of 1997 and the Tax and Trade Relief Extension Act of 1998, for
example, made numerous changes to the Internal Revenue Code.
These and other acts required new reporting requirements that in-
creased the paperwork burden for taxpayers by some 150 million
hours in fiscal year 1999. Similarly, the Balanced Budget Act of
1997 created the Medicare+Choice program at HHS with a new
burden of almost 1.3 million hours in 1997 to determine eligibility.

While information plays a critical role in good government, the
collection of that information imposes a cost on the public. It takes
time to supply information. The Paperwork Reduction Act of 1995
emphasizes that, subject to statutory constraints, agencies must
strike a balance, collecting the right information while not requir-
ing what is unnecessary or unavailable. We agree that agencies
should only collect necessary information and should always look
for simpler, easier, and faster ways for citizens to provide that es-
sential information.
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As we describe in the ICB, agencies have been trying to improve
the quality of Federal information collection while reducing burden.
We are seeing progress. EPA intends a rulemaking in fiscal year
2000 that will reduce reporting requirements under the Resource
Conservation and Recovery Act [RCRA]. It plans to lengthen peri-
ods between facility self-inspections, streamline paperwork and re-
duce the data collected. As proposed, the burden reduction could be
3.3 million hours, which, when added to previous reductions, would
be a 40 percent reduction from the program’s 1995 base lining.

The Federal Motor Carrier Safety Administration at DOT plans
to complete a zero-based review of its motor carrier regulations this
year. It expects to eliminate many regulatory requirements and in-
formation collections, streamlining most of the rest and leading to
a 90 percent reduction in burden hours.

DOT and the Department of Labor both require truck drivers to
record their driving time. DOT has required that drivers keep logs
while DOL has required them to use time records. DOT now has
decided to rely on DOL’s time records. When its rulemaking action
is finalized, it expects to eliminate more than 28 million hours of
paperwork.

Raising reporting thresholds can also reduce burden hours.
Under EPA regulations, businesses disclose information about
chemicals on their premises to alert community members of any
potential risks. These chemicals include gasoline and diesel fuel.
Since we know that normal amounts of gasoline will be present at
retail gas stations, EPA increased the threshold level for gasoline
and diesel fuel for reporting, effectively exempting retail gas sta-
tions from reporting at all. This saved about 588,000 burden hours.

Agencies increasingly use electronic technology to streamline re-
porting and recordkeeping. Converting to a new electronic filing
system that reduces by over two-thirds the time needed to file a
shipper’s export declaration cut burden by about 160,000 hours in
1999 and should reduce burden by another 47,000 hours this year.

Although agencies are working to minimize collection burdens,
there is more to do. Their successes can be overcome by new infor-
mation collections that are required by new statutory and program
responsibilities. While information technology offers great potential
for streamlining paperwork, we do not yet take full advantage of
that potential. We need to broaden the public dialog on how to
make further progress.

In this regard, OMB this month is launching a special initiative,
with Federal agencies engaging small business owners and other
interested parties in a cooperative effort to examine these problems
and develop constructive solutions. This initiative will emphasize
public input and participation. We are inviting hundreds of small
business owners, academic experts, industry and public interest
groups, representatives and other interested parties to participate
in this endeavor.

They will join senior representatives from SBA and the partici-
pating agencies, IRS, EPA, OSHA, HCFA, DOT, the Department of
Education and the Department of Agriculture, in a public forum on
April 27th. After initial presentations that morning the agencies
will hold roundtable sessions with our private sector participants.
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We invite you and all members of the committee to attend if you
would like, Mr. Chairman.

We will continue this work in the following months. Additional
roundtables will take place as we search for new insight and new
ideas. The roundtables will focus on best information collection
practices and new ways of collecting information, particularly as
agencies reengineer business processes to transact business and de-
liver services electronically. We would like the discussions to
produce recommendations on how to improve the quality and re-
duce the burden of specific collections while also offering lessons
that the agencies can apply more broadly.

We are particularly pleased to have the full cooperation of the
IRS in this endeavor. It has agreed to hold three of these full day
roundtables. This is an important undertaking. We intend to pro-
ceed in a focused way and will look to develop recommendations by
midsummer of this year. We welcome the committee’s participation
and support for the initiative and certainly will make available to
you the results of our efforts. We appreciate this opportunity to
work with you on these issues. We know that our efforts are impor-
tant to the American people.

Thank you.

[The prepared statement of Mr. Spotila follows:]



37

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

STATEMENT OF JOHN T. SPOTILA
ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
before the
SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH, NATURAL RESOURCES,
AND REGULATORY AFFAIRS

COMMITTEE ON GOVERNMENT REFORM

U.S. HOUSE OF REPRESENTATIVES

April 12, 2000

Good morning, Mr. Chairman and members of the Subcommittee. Thank you for
inviting me here to discuss how the Federal Government can improve the quality of the
information it collects, while also reducing the burden such collection imposes on the public.
We understand the vital importance of striking a reasonable balance in this regard and are
working closely with the agencies to help them do a better job. Our FY 2000 Information
Collection Budget (the ICB) highlights a number of these agency efforts. Although there has

been progress, it is clear that much more needs to be done.

The Federal Government’s collection and use of information are essential so that it can
best serve the people. Agencies can only deliver services to individuals if they know who they
are, what they need, and what they want. Better information can help agencies make better
decisions about how well the government is working, whether new services are needed, and

whether existing programs are still necessary.

Indeed, the government’s provision of information to its citizens can be an important
service in its own right. In the Information Age, the public needs timely, accurate information.
Investors need quick and easy access to public filings at the SEC. Residents want to know if

they have exposure to pollutants in their community. Taxpayers expect quick responses from the
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IRS and fast income tax refunds.

Often, when the government collects and disseminates information to the public it can
eliminate the need for an expensive regulatory approach. Agencies as diverse as the Food and
Drug Administration (with nutrition labels), the SEC (with corporate financial disclosures), and
the Environmental Protection Agency (with Community Right to Know efforts) rely on the
disclosure of information to protect the public’s health, safety, and welfare, without the need for

further regulation.

Most of the information needs of the Federal Government flow from statutes passed by
Congress. Some requirements reflect agency decisions on what information they need to
implement programs. New statutes can lead to new information requirements. The Taxpayer
Relief Act of 1997 (TRA) and the Tax and Trade Relief Extension Act of 1998 , for example,
made numerous changes to the Internal Revenue Code. These Acts required the IRS to add and
revise reporting requirements that increased paperwork burden for taxpayers by approximately
150 million hours in FY 1999. These changes included the new Form 8863, Education Credits,
which is used by taxpayers to calculate the education, HOPE, and Lifetime Learning Credits that
were created by the TRA. Similarly, the Department of Health and Human Services uses the
Medicare+Choice (M+C) Program Requirements — which imposed a new reporting burden of
almost 1.3 million hours in FY 1997 - to determine eligibility for the M+C Program, which was

created by the Balanced Budget Act of 1997.

While information plays a critical role in good government, the collection of that
information imposes a cost on the public. It takes time to supply information to the government.
The Paperwork Reduction Act of 1995 (the PRA) includes in its definition of “burden” the hours
that respondents spend in answering Federal questionnaires. Subject to existing statutory
requirements and constraints, the PRA emphasizes that agencies must strike a balance, collecting
the right information to meet their responsibilities to the public while not requiring information

that is unnecessary or unavailable. In their exercise of discretion, agencies should collect only
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information necessary to their mission. They should ensure that they are collecting information

once, not redundantly. They should always look for simpler, easier, and faster ways for citizens

to provide essential information.

As we describe in the ICB for FY 2000, agencies have been making serious efforts to
improve the quality of Federal information collection and to reduce burden. They have even
begun to assess information needs and burden concerns in the regulatory process. Agency Chief
Information Officers (CIOs) and their staffs are now involved earlier in the process, helping
program offices to design their information collections to strike the right balance. For example,
in FY 1999, the Department of Labor revised its regulatory review procedures to elevate the role
of the CIO in the regulatory clearance process, helping to ensure that proposed and final rules

impose only the minimum necessary burden on the public.

Agencies employ a variety of tools to make information collection more efficient. EPA
intends to propose a rulemaking in F'Y 2000 that will reduce reporting requirements under the
Resource Conservation and Recovery Act (RCRA). It plans to lengthen periods between facility
self-inspections, revise personnel training, streamline land disposal restrictions paperwork, and
reduce the data collected by RCRA’s biennial report. As proposed, the burden reduction could
be 3,300,000 hours, which when added to previous reductions, would be a 40% reduction from

the program’s FY 1995 baseline.

As another example, the Federal Motor Carrier Safety Administration (FMCSA) has
engaged in an ambitious streamlining initiative for several years. It plans to complete a zero-
based review of its motor carrier regulations in FY 2000. The agency indicates the revision
eliminates or combines many regulatory requirements and information collections, and
streamlines most of the rest. FMCSA estimates there will be a 90% reduction in burden hours

when it completes the review.
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Sometimes two or more agencies regulate different aspects of the same activity and use
separate, duplicative information collections. The Department of Transportation (DOT) and the
Department of Labor {DOL) both require truck drivers to record their driving time. DOT has
required the drivers to keep driver logs, while DOL has required them to use time records. DOT
has decided to rely on DOL’s time records. By canceling the requirement for drivers operating
within 100 miles of their normal work site, DOT eliminated 660,000 reporting hours. DOT soon
will publish a proposed rulemaking to do the same thing for intrastate drivers operating further
than 100 miles from the work site, which would produce an estimated 28,000,000-hour

reduction.

Raising reporting thresholds is another appropriate way to reduce aggregate burden hours
when circumstances warrant. Under EPA’s Community Right To Know regulations, businesses
must disclose information regarding the quantity and toxicity of various chemicals present on
business premises so that members of the community may be made aware of any potential risks
from the chemicals. Gasoline and diesel fuel were among the substances to be reported. Since
normal amounts of gasoline are expected to be present at retail gas stations, EPA increased the
reporting threshold level for gasoline and diesel fuel, effectively exempting retail gas stations

from reporting. This saved gasoline retailers about 588,000 burden hours.

Agencies increasingly are using electronic technology to streamline reporting and record
keeping. Often, the availability of electronic reporting reduces burden hours, even if nothing else
in the collection or process changes. Shipper’s Export Declarations are the source for the official
U.S. export statistics compiled by the Bureau of the Census. The agency has developed an
electronic filing system that reduces by over two-thirds (from 11 minutes to 3 minutes) the time
needed to file an export declaration. After extensive marketing and outreach by the agency,
significant numbers of exporters are switching from paper to the electronic filing. This has
reduced burden by approximately 160,000 hours in FY 1999 and should reduce burden by

another 47,000 hours during FY 2000 as more exporters adopt the electronic process.
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Sharing information reduces burden. The Department of Labor’s Pension Welfare
Benefit Administration (PWBA), the IRS, and the Pension Benefit Guaranty Corporation
(PBGC) share the information reported on ERISA Form 5500, the annual report filed with
PWBA by approximately 900,000 pension plans. Form 5500 previously was filed on paper with
the IRS. Beginning with 1999 plan year filings in July 2000, Form 5500 will be filed with
PWBA. Reporters will have the option to file electronically using EFAST, an interactive
"intelligent” filing program. The software reduces the time it takes to complete the report and
improves accuracy. It has built-in consistency and accuracy checks so reporters can avoid
making and having to correct errors. PWBA estimates plan administrators will save 560,000
burden hours and $16,351,000 annually when the system is fully implemented. In addition,
PBWA, the IRS, and PBGC have conducted an extensive review of Form 5500 and have agreed
to eliminate unnecessary data elements and simplify many that remain. PWBA estimates the
streamlining alone will save pension plans $40,540,000 annually. You can find other examples
of specific reductions in reporting and recordkeeping requirements that agencies have
accomplished since last year, and the agency plans for reductions envisaged for FY 2000 in

Chapter 3 of the FY 2000 ICB.

Please note in this context that our effectiveness in reducing the time the public spends on
information collections cannot be captured simply by looking at burden hours. We seek not only
to streamline existing collections and end unnecessary ones, but also to streamline or prevent
new collections. At times, agency successes go unrecognized in our reporting under the PRA.
An agency’s decision to select the least burdensome alternative when implementing a new statute
will still represent an increase in burden hours under the PRA. Even though the burden is less
than it would have been under any other alternative, the agency reports the statutory
implementation as adding to paperwork burdens. We need to exercise care in evaluating the
burden hours listed in the ICB. They give us a broad picture of the information collection effort,

but not a perfect one.
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Although agencies are working hard to minimize collection burdens, we recognize that
they have not solved the entire problem. Their successes in burden reduction are often overcome
by new information collections that are required by new statutory and program responsibilities.
We know that information technology offers great potential for streamlining paperwork, but we
do not yet take full advantage of that potential. The solution in part is to broaden the dialogue on
how to make further progress. In this regard, OMB is launching a special initiative -- to work
with small businesses and other interested parties, in a cooperative way with Federal agencies, to

examine these overall problems and to develop workable and constructive solutions to them.

This initiative will emphasize our desire for public input and participation. We will focus
on improving the quality of the information the government collects, while minimizing the
collection burden, particularly through the use of information technology. We will describe
current agency practices and highlight issues common to government. We expect to explore best
information collection practices and new uses of technology to help us balance information

collection with the minimization of burden.

We are in the process of inviting hundreds of small business owners, academic experts,
industry and public interest groups representatives, and other interested parties to participate in
this endeavor. We expect to hold a public Forum on April 27, 2000, in Washington. Iinvite
you, Mr. Chairman, and all members of the committee, to attend. We will bring together senior
representatives from the participating agencies -- the Internal Revenue Service, Environmental
Protection Agency, Occupational Safety and Health Administration, Health Care Finance
Administration, Department of Transportation, Department of Education, and Department of
Agriculture. After initial presentations that morning, most of the agencies will hold roundtable
sessions with our private sector participants. Additional roundtables will take place on

subsequent dates.

‘We are hopeful that this collective effort will give us new insight and new ideas. The

roundtables will focus on best information collection practices and new ways of collecting
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information, particularly as agencies re-engineer business processes to transact business and
deliver services electronically. We expect the discussions to produce recommendations on how

to improve the quality and reduce the burden of specific collections while also offering more

general lessons that the agencies can apply more broadly.

We are particularly pleased to have the full cooperation of the IRS in this endeavor. It
has agreed to hold three full-day roundtables. The first of these will focus on the self-employed.
It will discuss the different elements of burden and identify what the IRS can do to address each
element, including the potential of various electronic technologies to decrease the time and costs
incurred by the self-employed in preparing and filing their Federal income tax returns. Ata
second session, the IRS and our private sector participants will discuss the burden faced by small
businesses and the self-employed in preparing and filing their Federal employment tax returns.
They will consider ideas on how to streamline the process and use information technology to
make it easier and faster to submit returns. At a third session, the subject will be the post-filing

burden incurred by taxpayers and how it can be measured and reduced.

OSHA will have a roundtable on Certifying Regulatory Compliance. OSHA is
considering revoking some or all of the certification records it requires from employers, if doing
so would reduce unnecessary paperwork without diminishing employee protection. The
roundtable will discuss the impact of any revocation on safety, burden, and enforcement. It will
also explore other paperwork requirements that the agency could eliminate without jeopardizing

the safety and health of workers.

USDA will host a roundtable to discuss its Service Center Initiative. This is an effort by
USDA’s county-based agencies (Farm Service Agency, Natural Resources Conservation Service,
and Rural Development) to provide one-stop service for farm programs and farm credit,
conservation programs, and rural loans and grants. This effort has encountered a myriad of
challenges and difficulties that illustrate the problems faced by many agencies in maximizing the

benefits of technology in collecting information. Agencies must change business processes,
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integrate legacy systems, develop technical standards, protect privacy and security, and learn

entirely new ways of doing businesses and interacting with customers. USDA will have a frank

discussion with its constituents on where it is going and how it intends to get there.

This initiative also will provide an important opportunity for each of the agencies to
discuss how better to work together. We will discuss ideas on how to use information
technology to support transactions and to enhance the quality and availability of information.
We plan an inter-agency roundtable to review current information technology best practices and
to examine how best to share information so as not to duplicate information available within the

same agency, from other agencies, or from the private sector.

This is an important undertaking. We intend to proceed in a focused way and will look to
develop recommendations by mid-summer of this year. We welcome the Committee’s
participation and support for the initiative and certainly will make available to you the results of

our efforts.

‘We appreciate this opportunity to work with you on these issues. We know that they are

important to the American people. Thank you.

HH#HH#H
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APPENDIX

In the Chairman’s letter of invitation dated February 17, 2000, he asked that OMB
provide information about substantive changes made by OMB to agency paperwork submissions
during the period of July 1, 1999, to December 31, 1999, as well as any “paperwork reduction
candidates added by OMB” during this period. Over the past year, he has made similar requests
for this information, terming it necessary for oversight of OMB’s activities under the Paperwork

Reduction Act.

We respect and appreciate the Committee’s oversight role and understand its need for
information. We have provided such information in response to each of these requests. This
information documented cases in which OMB made a "substantive change” to a collection, that
is, when it has disapproved a collection or when an agency has withdrawn a collection during
OMB’s review. We provided specific listings of individual collections of information that were
disapproved or withdrawn, as well as the computerized “paperwork docket displays™ for each
collection, giving additional details about OIRA reviews. We have not been able to detail all
specific changes made (e.g., deleted questions, less frequent reporting) and by whom (OMB or

the collecting agency).

This approach makes available the information in OMB’s possession. OMB does not
maintain and has never maintained more detailed information. To do so, OIRA staff would have
to determine which agency — OMB or the agency — should be given “credit” for a substantive
change made to a proposed information collection. We do not believe assigning credit would
help promote the aims of the PRA, nor does the PRA require it. In fact, disclosure of such
informal interagency staff discussions could convert what is a collegial, non-confrontational,
sharing of ideas and suggestions into a more antagonistic, more formal, and more rigid
negotiation that would undermine the very efforts we are trying to foster — the identification of

areas of opportunity for better quality and less burdensome information collections.
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OMB’s recordkeeping and disclosure practices date back to 1980 when the Reagan
Administration first implemented the PRA, and we are convinced that they still serve us well as
we focus on the bottom line: reducing the Federal Government’s paperwork. OIRA has always
sought to provide the public and Congress with information about the status and results of
OIRA’s reviews and ~ thanks in part to suggestions you have made - we feel we have improved
our performance in this area, particularly with respect to information we make available on
OMB’s website. We are always willing to consider additional suggestions on how we can make
improvements. If you have further suggestions, we will be happy to consider and discuss them

with you.
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Mr. McINTOSH. Thank you, Mr. Spotila.

Let us now turn to Ms. Kingsbury. If you would summarize your
testimony for us, and the entire testimony will be put into record.
Thank you.

STATEMENT OF NANCY KINGSBURY, ACTING ASSISTANT
COMPTROLLER GENERAL FOR THE GENERAL GOVERNMENT
DIVISION, GENERAL ACCOUNTING OFFICE

Ms. KINGSBURY. I'll be happy to do that, Mr. Chairman. We ap-
preciate the opportunity to be here to talk about our work on the
implementation of the Paperwork Reduction Act. As you know, we
have been doing it for some time and testified in some of your pre-
vious hearings and we’re always happy to do that.

Although the PRA envisioned a 30 percent reduction in Federal
paperwork burden between fiscal years 1995 and 1999, our review
of this year’s information collection budget indicates, as you ob-
served in your opening statement, that paperwork burden has in-
creased during this period. Overall, after small changes during fis-
cal years 1996 to 1998, Federal paperwork burden increased by 233
million burden hours during fiscal year 1999 alone, the largest in-
crease in any 1 year period since the passage of the act. If projec-
tions of fiscal 2000 are realized, this record will not stand for long.
Paperwork burden is expected to grow again in 2000 by an esti-
mated 263 million hours.

Nearly 90 percent of the governmentwide increase during fiscal
year 1999 was attributable to increases at IRS, as Mr. Rossotti has
described. One agency, DOD, appears to have exceeded the burden
reduction goals envisioned in the PRA by 5 percent for fiscal year
1999. Another agency, the Department of Agriculture, also seems
to have done so, but further analysis indicates that the reductions
were largely due to expiring authorizations for information collec-
tion, a matter I'll discuss further in a moment.

Some other agencies reported smaller reductions, but it is not
clear whether those reductions are meaningful and some evidence
suggest they may not be in some cases.

The paperwork burden process recognizes that some increase
may occur because of newly authorized activities or programs that
require information from the public to implement. However, the
process also encourages agencies to carry out their responsibilities
with the minimum burden possible and to continue to seek ways
to reduce existing burden; that is, by taking nonstatutory actions
as they are recorded in OMB’s counting system.

In that regard we note that non-Treasury, mainly non-IRS agen-
cies showed a growth of more than 4 million burden hours in fiscal
year 1999 from such nonstatutory actions rather than the reduc-
tions one might expect.

We have expressed concern in the past that many Federal agen-
cies were in violation of the PRA because they collected information
from the public without OMB approval or because their approval
to collect information lapsed after OMB’s authorization has ex-
pired. At last year’s hearing OMB said that it would address this
issue. Nonetheless the problem of PRA violations continued in
1999.



48

OMB’s information collection budget identifies about 700 viola-
tions by 27 agencies in fiscal year 1999; that is, self-reported fail-
ures on the part of the agencies to have their information collection
activities approved under the act. The real number may actually be
larger because there’s no way to ensure the timely approval is
sought for all the collections that are initiated and OMB may sim-
ply be unaware of some. Because of the way in which OMB counts
paperwork burden when an authorized collection lapses and is not
renewed, the associated burden counts as a burden reduction for
purposes of reporting to the Congress. If the collection is subse-
quently reapproved in a future year it would be recorded as a bur-
den increase in that year.

Meanwhile, the affected citizens have been burdened all along
and the data available to Congress for decisionmaking about paper-
work burden are clearly inaccurate and in some serious ways it is
misleading. There are also reported instances of information collec-
tions being initiated without obtaining prior approval of OMB, as
PRA requires. These would be very real increases in public paper-
work burden that are not authorized and not recognized in the
data provided to Congress. We recognize that OMB discloses these
violations in its report, but this perverse counting practice distorts
the overall numbers that Congress uses to determine if paperwork
burden is in fact increasing or decreasing.

At the request of your staff and based on some data that became
available in the last couple of days, we developed a rough estimate
of the largest information collection burdens or the cost of them im-
posed by the violations of PRA that were reported in the 1999 in-
formation or 2000 information collection budget; that is, those esti-
mated to be 100,000 hours annually or more. Using an OMB esti-
mate of the opportunity costs associated with each hour of paper-
work burden that we used, a more limited but similar estimate last
year, we calculate that these large unauthorized information collec-
tions imposed nearly $4.8 billion in lost opportunity cost on the
public from 96 collections in fiscal year 1999.

A part of the problem of incomplete burden estimates and PRA
violations clearly lies with the agencies involved. The evidence
shows that some agencies have very small numbers of violations
despite relatively larger numbers of approved information collec-
tions. But we believe OMB and the agencies could do more to avoid
or eliminate violations. When we raised this issue with OMB,
OIRA officials told us that they notify agencies of information col-
lections that are scheduled to expire soon but they have no author-
ity to require agencies to come into compliance. We don’t believe
that OIRA is as powerless as this explanation would suggest and
both last year and this year we suggested actions they could take
to encourage agencies to come into compliance.

For example, we suggested that OMB could issue public notices
in the Federal Register to the affected public that they need not
provide agencies the information requested in expired information
collection. OMB told us that they had taken some steps, such as
discussing paperwork burden problems with CIOs and the Presi-
dent’s Management Council, but for example they had not issued
the suggested public notices. We've also suggested that they con-
sider informing the Vice President, who has overall responsibility
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for information—or for regulatory affairs but they also said they
had not done that.

I think with that, since Mr. Rossotti has pretty well covered the
IRS side of this story, Mr. Chairman, I'll stop here and we’ll handle
the rest of these matters in questions.

[The prepared statement of Ms. Kingsbury follows:]
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Paperwork Reduction Act: Burden Increases
at IRS and Other Agencies

I am pleased to be here today to discuss the implementation of the
Paperwork Reduction Act of 1995 (PRA). As you requested, I will initially
discuss the changes in federal paperwork burden since last year’s hearing,
with particular attention to changes at the Internal Revenue Service (IRS).
I will then briefly discuss IRS burden-relief initiatives that are directed at
small businesses and revisit the issue of PRA violations that we discussed
during last year's hearing.'

In brief, although the PRA envisioned a 30-percent reduction in federat
paperwork between fiscal years 1895 and 1999, preliminary data indicate
that paperwork has increased during this period, and that the increase is
primarily attributable to IRS. Federal paperwork increased by about 233
million burden hours during fiscal year 1999 alone—the largest increase in
any l-year period since the PRA was enacted.” Nearly 90 percent of the
governmentwide increase during fiscal year 1999 was atiributable to .
increases at IRS, which IRS said was primarily a result of new and existing
statutory requirements. Some nen-IRS agencies appear to have exceeded
the burdenreduction goals envisioned in the PRA. Although some of these
reductions reflect substantive program changes, others are revisions to the
agencies’ previous burden estimates or are the result of violations of the
act, and therefore will have no effect on the paperwork burden felt by the
public.

Federal agencies identified 710 violations of the PRA during fiscal year
1999—fewer than the 872 violations that were identified during fiscal year
1998. However, problems in last year’s data make it unclear whether the
number of violations is really going down. Even if the number of
violations is going down, 710 PRA violations during fiscal year 1999 is far
too many. As we said last year, we believe that the Office of Management
and Budget (OMB) can do more to ensure that agencies do not use
information collections without proper clearance. We also believe that
other federal agencies have a role to play in reducing the number of PRA
violations.

Background

Before discussing these issues in detail, it is important to recognize that at
ieast some federal paperwork is necessary and can serve a useful purpose.
Information collection is one way that agencies carry out their missions,
For example, the IRS needs to collect information from taxpayers and

*Paperwork Reduction Act; Burden Increases and U 1 ion C ] (GAQ/T-GGD-
9978, Apr. 15, 1989).

*In this testimony, We use the term “during fiscal year 1998 o refer to the period between September
30, 1998, and September 30, 1598,

Page 1 GAO/T-GGD-00-114
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their employers to know the amount of taxes owed. The Bureau of the
Census recently distributed census forms to millions of Americans that
will be used to apportion congressional representation and for a myriad of
other purposes.

However, federal agencies have an obligation under the PRA fo keep the

- paperwork burden they tmpose as low as possible, given their statutory
and programmatic responsibilities. The original PRA of 1980 established
the Office of Information and Regulatory Affairs (OIRA) within OMB to
provide central agency leadership and oversight of governmentwide efforts
to reduce unnecessary paperwork and improve the management of
information resources. Under the act, OIRA has overall responsibility for
determining whether agencies’ proposals for collecting information
comply with the act.” Agencies must receive OIRA approval for each
information collection request before it is implemented. OIRA is also
required to keep Congress “fully and currently informed” of the major
activities under the act, and must report to Congress on agencies’ progress
toward reducing paperwork. To do so, OIRA develops an Information
Collection Budget (ICB) by gathering data from executive branch agencies
on the total number of *burden hours” OIRA approved for collections of
information at the end of the fiscal year and agency estimates of the
burden for the coming fiscal year. OIRA published its 1CB for fiscal year
1999 (showing changes in agencies’ burden-hour estimates during fiscal
year 1998) just before last year's hearing. OIRA officials provided us witha
copy of the fiscal year 2000 ICB last week. We used that information and
the agencies’ ICB subriissions to identify changes in governmentwide and
agency-specific burden-hour estimates during fiscal year 1999.

“Burden hours” has been the principal unit of measure of paperwork
burden for more than 50 years, and has been accepted by agencies and the
public because it is a clear, easy-fo-understand concept. However, itis
important to recognize that these estimates have limitations. Estimating
the amount of time it will take for an individual to collect and provide
information or how many individuals an information collection will affect
is not a simple matiter. Therefore, the degree to which agency burden-hour
estimates reflect real burden is unclear. Nevertheless, these are the best
indicators of paperwork burden available, and we believe they can be
useful as long as their limitations are kept in mind.

“The act requires the Director of OMB to delegate the authority to admixister al functions under the
actto the Adwinistrator of OIRA but does not relieve the OMB Dix,, ;or of responsibility for the

inistration of those i are made on behalf of the OMB Director. Inthis
testimony, we generally refer to OIRA or the OIRA Administrator whevever the act assigns
responsibilities to OMB or the Director.

Page 2 GAO/T-GGD-00-114
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Federal Paperwork
Burden Estimate
Continues to Increase

Federal agencies estimated that their information collections imposed
abowut 7 billion burden hours on the public at the end of fiscal year 1995—
just before the PRA of 1995 took effect. The PRA made several changesin
federai paperwork reduction requirements. One such change required
OIRA to set a goal of at least a 10-percent reduction in the governmentwide
burden-hour estimate for each of fiscal years 1996 and 1997, a 5-percent
governmentwide burden reduction goal in each of the next 4 fiscal years,
and annual agency goals that reduce burden to the “maximum practicable
opportunity.” Therefore, if federal agencies had been able to accomplish
the reduction in burden contemplated by the PRA for the 4-year period
ending on September 30, 1999, the 7 billion burden-hour estimate would
have fallen 30 percent, or to about 5 billion howrs.

However, as figare 1 shows, the data reported by the agencies indicate that
the anticipated 30-percent reduction in burden during this 4-year period
did not occur. - In fact, the governmentwide burden-hour estimate
increased by nearly 3 percent during this period, and was about 7.2 billion
hours as of September 30, 1999, During fiscal year 1999 alone, the
estimate increased by about 233 million hours-—the largest increase in any
year since the PRA was enacted in 1995.

*The data from the fiscal year 2000 ICB (shown in iable lof this testimory) indicates that the
governmentwide burden-hour estimate for fiscal year 1069 was 7,183.9 million burden hows. However,
that figure does rot includa about 16 wmiflion burden hours from agencies not listed in the table,
Therefore, the actual de burden-hour estimate for fiseal year 1999 was about 7,200
willion burden hours.

Page 3 GAO/T-GGD-00-114:
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Figure 1: Changes in Estimated
S e "

Gover
Goals

Burden-hour estimate (In biltlons)

10% b
reduotion

-k
reduction 5% burden
reduction

o 08 o7 ) %

—#—-Agencies* burden-hour sstmatss
«-A+--Burden-reduction goals envisioned in PRA

Note: Data are as of the end of each fiscal year.
Source: OMB.

The record burden-hour increase during fiscal year 1999 may not be a
record for very long. The new ICB indicates that federal paperwork is
expected to increase by more than 260 million burden hours during fiscal
year 2000—about 30 million hours more than the increase during fiscal
year 1999. By September 30, 2000, the governmentwide paperwork
estimate is expected to be nearly 7.5 billion burden hours.

Governmentwide Increase
Largely Attributable to IRS

A variety of factors appear relevant in explaining why federal paperwork
burden estimates have not declined during the past 4 fiscal years.
However, as we said last year, the primary reason seems to be IRS’
inability to reduce its estimated burden. IRS accounts for about 80 percent
of the governmentwide burden-hour estimate. Therefore, changes in IRS’
estimate can have a highly significant—and even determinative—effect on
the governmentwide total. ’

As figure 2 shows, IRS’ burden-hour estimate increased by 570 million
burden hours between fiscal years 1995 and 1999—from less than 5.3
billion burden hours to nearly 5.9 billion hours. This increase in IRS’
estimate more than offset the 371 million burden hours of reductions in all
of the other agencies, and was largely responsible for the nearly 3-percent
increase in the governmentwide paperwork estimate. During fiscal year

Page 4 GAO/T-GGD-00-114
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1999 alone, IRS’ paperwork estimate increased by more than 203 million
burden hours. However, unlike in previous years, the increase in IRS’
burden-hour estimate during fiscal year 1999 was not offset by lower
estimates in the non-IRS departments and agencies. In fact, non-IRS
agencies collectively increased their burden estimates by nearly 26 million
burden hours during fiscal year 1999.

Figure 2: Change in IRS, Non-IRS, and
Governmentwide Burden-Hour
Estimates Between Fiscal Years 1995
and 1999

Change in burden hours {In millions)

(200}

w00y ©71)

00) oms

RS
Qovernmentwide

Note: The govermentwide burden-reduction goal for this 4-year period was 30 percent.

Sources: OMB and the Department of the Treasury.

According to IRS, increases in its burden-hour estimates are primarily
driven by statutory changes and the requirements in existing statutes. For
example, IRS said in its ICB submission for the fiscal year 2000 ICB that
the Taxpayer Relief Act of 1997 (P.L. 105-34) and the Tax and Trade Relief
Extension Act of 1998 (P.L. 105-277) had increased the agency’s paperwork
requirements by nearly 93 million burden hours during fiscal year 1999
alone. Specific elements of this increase include the following:

IRS added several new lines and worksheets in the instructions to Form

1040 and accompanying schedules for, among other things, (1) the student
loan interest deduction to reflect new Code section 221, (2) the child tax

Page 5 GAO/T-GGD-00-114
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.

credit to reflect new Code section 24, (3) the education credits (the HOPE
and Lifetime Learning Credits) to reflect Code section 254, and (4) the
additional (refundable) amount of the child tax credit to reflect new Code
section 32(n). Taken together, IRS said these new sections created by the
Taxpayer Relief Act resulted in nearly 39 million additional burden howrs
to its estimate for Form 1040,

IRS added lines and worksheets to the instructions for Forra 1040A to
implement the same changes to the tax code created by the Taxpayer
Belief Act that I described in the previous example, resulting in more than
24 million additional burden hours.

IRS added new attachments and Code references to the instructions for
Form 11208, Schedule D, and Schedule X-1 primarily due to the Taxpayer
Relief Act, resulting in an increase of more than 11 million burden hours,

Statutory requirements can also prompt reductions in federal paperwork
burden. For example, the only significant burden redaction that IRS
identified in its submission for the fiscal year 2000 ICB was a 4.7 million
hour reduction caused by changes made by the Taxpayer Relief Act that
allowed most taxpayers to exclude gain on home sales after May 6, 1997,
thereby making the filing of Form 2119 unnecessary.

Qverall, though, IRS said that more than 148 million of the 203 million
burden-hour increase that occurred dwring fiscal year 1999 was due to new
statutes. Most of the remaining increase was caused by adjustments that
IRS said was driven by growth in the economy. IRS attributed only a small
part of the increase during fiscal year 1999 (about 14 million burden hours)
to agency actions. As they have done in previous years, IRS officials told us
that the agency would not be able to reduce its paperwork burden if new
statutes requiring information collections continue to be enacted and
unless changes are made to the substantive requirements in the current tax
code.

Non-IRS Agencies’ Burden
Reduction Results Varied,
and Require Careful
Interpretation

As [ previously mentioned, nor-IRS departments and agencies reduced
their estimated paperwork burden by 371 million burden hours, or nearly
22 percent, between fiscal years 1995 and 1999, However, some agencies
were clearly more successful in reducing their estimates than others. For
example, the Department of Agriculture (USDA) reduced its burden-hour
estimate by 47 percent during this 4-year period, from 131 million hours to
about 68 million hours. The Departments of Defense (DOD), Labor (DOL),
and Veterans Affairs (DVA) had similarly impressive reductions during the
period. On the other hand, the Department, of Health and Human Services’
(HHS) estimate increased by neatly 12 million burden hours, or nearly 8§
percent between fiscal years 1995 and 1999. The Environmental

Page & GAGT-GGD-00-114



57

Statement
Paperwork Reduction Act: Burden Increases at IRS and Other Agencies

Protection Agency’s (EPA) estimate increased by nearly 10 percent—from
less than 109 million burden hours to about 119 million hours.

However, these changes in agencies’ bottom line burden-hour estimates do
not tell the whole story. At least as important is understanding how the
agencies accomplished these results. OIRA classifies modifications in
agencies’ burden-hour estimates as either “program changes” or
“adjustments.” Program changes are (1) the result of deliberate federal
government action and (2) additions or reductions to existing paperwork
requirements that are imposed either through new statutory requirements
or an agency’s own initiative (e.g., the addition or deletion of questions on
a form). Adjustments are not the result of deliberate federal government
action, but rather are cansed by factors such as changes in the population
responding to a requirement or agency reestimates of the burden
associated with a collection of information.

Understanding and distinguishing between these categories is an
important part of overseeing agencies’ paperwork reduction claims. For
example, we recently published a report that, in part, examined EPA’s
claim that it had reduced its paperwork requirements by 24 million burden
hours between fiscal years 1995 and 1998.° In its annual report, EPA
claimed that it had accomplished these reductions by “streamlining
processes, eliminating outdated provisions, and consolidating duplicative
requirements”—in other words, program changes. We examined 13
information collections that accounted for more than 70 percent of EPA’s
claimed reductions and concluded that a substantial portion were (1)
revisions of previous agency estimates that had ne impact on the burden
borne by the public or (2) were other kinds of adjustments because of
changes in the economy or respondents’ technology for which EPA should
not claim credit. Therefore, we concluded that EPA’s claims regarding
how it had reduced its estimate and that its efforts had saved businesses
and communities hundreds of millions of dollars were misleading.

The summary table in the ICB for fiscal year 1999 reflected, for the first
time, the program changes and adjustments made in each agency.
Therefore, readers could better understand what caused changes in an
agency’s burden-hour estimates fror the previous year. However, these
broad “program change” and “adjustment” categories can, themselves,
mask a number of meaningful differences. For example, a 1 million hour

“EPA Paperwork: Burden Estimate Increasing Despite Reduction Claims (GAO/GGD-00-59, Mar. 16,
2000). These reductions were more than offset by additions to EPA’s collections, resulting in a net gain

of about 10 miilion burden hours during this period.

Page 7 GAO/T-GGD-00-114



58

Statement
Paperwork Reduction Act: Burden Increases st IRS and Other Agencies

reduction in an agency’s burden estimate that is characterized as a
program change may have been caused by aggressive action on the part of
the agency to eliminate unnecessary requirements or by changes in the
underlying statute that the agency simply carried out.

Agencies may also be credited with program changes even though they are
violating the PRA. For example, suppose that an agency’s OIRA
authorization to administer 1 million burden-hour information collection
lapses but the agency continues to collect the information. The summary
table in the ICB will show a 1-million burden-hour reduction that OIRA
considers a program change because the ICB counis the burden associated
with authorized information collections. I the agency subsequently
obtains OIRA approval to collect the information, the 1 million burden
hours would be reinserted into the agency’s burden-hour estimate, and
would also be identified as a program change.

Changes in Agencies’
_-ecent Burden Estimates
Varied

The fiscal year 2000 ICB indicates, for the first time, whether each agency’s
program changes were due to (1) new statutes,’ (2) expired or reinstated
collections, or (3) agency actions (e.g., the addition or removal of
information collection requirements at the initiation of the agency). Using
that information and information from the fiscal year 2000 ICB, we
prepared a table (table 1) that shows the program changes (with the
subcategories) and adjustments during fiscal year 1999 for major
departments and agencies. In brief, the table shows that federal
paperwork burden estimates rose by about 233 million burden hours
during fiscal year 1999, and that the Department of the Treasury accounted
for about 207 million of that increase. As I mentioned earlier, IRS alone
increased its estimate between fiscal years 1998 and 1999 by more than 203
million burden hours. Also notable is that “agency actions,” where one
would expect to find evidence of agency burden-reduction efforts, resulted
in an 18.4 million burden-hour increase governmentwide. Even in the non-
Treasury agencies, “agency actions” resulted in a 4.2 million burden-hour
increase.

‘OMB instructed the agencies to consider only those statutes passed since January 1, 1995, as “new.”

Page 8 GAO/T-GGD-00-114



59

Statement
Paperwork Reduction Act: Burden Increases at IRS and Other Agencies

Table 1: Reported Changes in Federal Agencies’ Burden-Hour Estimates During Fiscal Year 1999

Burden hours in millions

Program changes

FY 1988 New Reinstated! Agency Adjust- Total FY 1999
estimate _statutes Expired actions Total ments change estimate
Governmentwide 6,951.1 163.8 6.8 18.4 189.0 43.7 2327 7,1839
Non-Treasury 1,248.9 138~ 6.8 4.2 248 1.1 26.9 1,274.8
Departments _
Agricutture 720 0.2 7.2) (3 (83 4, @2 7.
- Commerce 3.5 0.1 {0.1) 0. Q. 0. 0. 4.
__Defense 119.0 0.0 0.0 (7.0 (7.0 ©.3 (7.3 1
__Education 40. Q. 0.0 8. 6/ (5.3 1. 4
Energy 4. Q. 0.0 0. [sX 0. 0. X
__Health and Human Services 138 X 4.3 .1 12 12.1 25, 164.
__Housing and Urban Development 18, E {04 08 1 .1 1. 184
"interior 4. . (0.2 ©2] 02 0.0 02 3.4
Justice 254 1. 8.5 1 114 0.8 10. 36.
__Labor 199. 0.0 0.3 0. [} (3.9 3.0 196
__ State 28! 0.0 0.0 Q Q. . 28,
Transportation 138. - 87 0.3 .44 .4 E 140,
Treasury {including RS} 5.702.! 150.0 14 164.2 42, 206. 5,809.
Veterans Affairs 24 00 0. 2, 0.0 5.
Agencies
Environmental Protection Agency. 119.2 0.0 0.0 2.0 20 23) .- (03) 1188
Federal Acquisition Regulation 244 8.0 Q.0 {0.5) {1.0} 234

Federal Communications 303 0.8 0.1 1.0y 22 325
Commission -

Federal Deposit Insurance 76 0.0 0.0 0.0 a0 0.4 0.4 8.0

_Corporation

Federal Emergency Management 47 0.0 0.1 Q.0 02 0.1 03 8.0
Agen

Federal Energy Regulatory 85 a8 0.6 {1.5} {15} 0.0 {1.5} 4.0
Commission .

Federal Trade Commission 127.0 0.0 0.0 0.0 0.0 0.4 ©.4) 126.6

National Aeronautic and 77 0.0 0.0 (0.4} [(X)) 0.0 (0.4) 7.3
Space Adrinistration

National Science Foundation 4.7 00 0.0 20 08 0.0 0.0 47

Nuclear ulatory Commission 8.7 20 8.0 8.0 00 0.1} 0.4} 8.5

Securities and Exchange 75.7 00 0.0 22 22 (1.3} 0.9 76.6
Commission

Small Business Administration 3.1 0.0 1.2) (0.2) (1.4) 0.0 (1.4) 1.7

Social Security Administration 22.1 0.3 0.0 0.3 0,1 {0.9) 08 21.2

Notes: The fiscat year 1998 governmentwide burden-hour estimate that appeared in he ICB for fiscal
year 1999 was 5,857.2 miilion burden hours, and included 16 million burden hours for other agenties
not individually listed in the table. However, the fiscal year 1898 governmentwide burden-hour
estimate in the ICB for fiscal year 2000 does not include this estimate. OIRA estimated that these
collectians imposed about 16 million burden haurs for fiscal year 1999. Therefors, the
governmentwide burden-hour estimate for fiscal year 1999 is about 7.2 biliors burden hours, Data on
the Fedorat isition F ion ware by the General Services Administration. Addition
of individua! elements may not equal tolals dus fo rounding.

Source: UMB.
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Nearly half of the non-Treasury agencies were able to reduce their burden-
hour estimates to some extent during this l-year period, but the size of the
agency increases were, on average, larger than the reductions. Only 2 of
the 16 agencies with at least 16 million burden hours in fiscal year 1998
were able to meet the 5-percent burden-reduction goal for fiscal year 1999
envisioned in the PRA-—DOD and USDA. DOD's 7.3 million burden-hour
reduction in its paperwork estimate was almost entirely due to agency-
initiated program changes——specifically, DOD’s efforts to reduce and
simplify the burden on contractors. In contrast, USDA’s burden estirnate
declined by more than 4 million hours during fiscal year 1999, but the
decline was almost entirely attributable to the expiration of USDA’s
authority to collect more than 7 million burden hours worth of
information. However, this program change does not mean that the
Department imposed 7 million hours less paperwork burden on the public.
As 1 will discuss in more detail later, USDA was one of 2 departments with
more than 100 violations of the PRA during fiscal year 1999. In those
cases, the departments’ authority to collect the information expired, but
the departments continued to collect the information in violation of the
PRA. .

Other agencies were also able to claim significant burden reductions
during fiscal year 1998, but were not able to meet the 5-percent burden-
reduction goal envisioned in the PRA for that year. Again, it is iroportant
to understand how these reductions occurred. For exarople, DOL’s burden
estimate declined by more than 3 million hours, or about 1.5 percent.
However, virtually all of the decrease in DOL's estimate was because of
adjustments (e.g., reestimates or adjusiments reflecting changes in the
economy for which DOL should not claim credit).

Other agencies’ burden-hour estimates increased during this 1-year period,
with some estimates rising substantially. For le, HHS’ esti rose
more than 25 million hours during fiscal year 1999, or about 18 percent.
The HHS increase was nearly evenly divided between program changes
and adjustments. The Department of Justice’s estimate rose by nearly 11
million hour between fiscal years 1998 and 1999—an increase of more than
40 percent. There, the increase was entirely due to program changes—
primarily reinstated collections.

Although these changes in non-Treasury departments and agencies are
interesting, they pale in comparison to the size of the changes at IRS. IRS’
burden-hour estimate increased nearly seven times as much as the net
increases from all other agencies combined. Therefore, although all
agencies must ensure that their information collections impose the least
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amount of burden possible, the key to controiling federal paperwork
governmeniwide lies in controlling the increases at IRS.

IRS Small Business
Initiatives

Mr. Chairman, you also asked us to identify any substantive changes in IRS
paperwork requirements directed at small businesses during the past year.
IRS’ ICB submission to OIRA for fiscal year 2000 identified several
initiatives that the agency said were designed to increase accessibility for
small businesses. For example, IRS said that it

‘Was working with the Senate Cormittee on Small Business to survey
small business owners and identify the most complex IRS forms,
schedules, instructions, and other publications confronting taxpayers, with
a goal of reducing tax filing and recordkeepd qudl ed
by small business.

Had lzunched a web page for small business on the IRS internet homepage
to, among other things, give tax assistance and expand electronic filing.
Had established a “Small Business Laboratory Prototype” to increase
voluntary ¢ Hance, lessen complance burden, and provide improved
customer service to the small business community.

Was working with the Small Business Administration to develop new tax
training for small business owners.

The ICB also identified several planned initiatives for fiscal year 2000 that
were designed to address the needs of small business. These initiatives
included enhanced outreach to new small businesses and penalty relief to
srnall businesses with Y2K problems in the first quarter of the year 2000.
Also, IRS officials told us during the development of this testimony that the
agency had several other initiatives designed to reduce the burden
associated with IRS paperwork on small businesses. However, neither the
ICB nor the IRS officials with whom we spoke indicated how many burden
hours these various initiatives would reduce from the agency's paperwork
estimate. IRS officials told us that the agency’s burden-estimation
methodology does not allow them to measure the number of hours
reduced as a result of some of the small business initiatives that the agency
has made or intends to make.

Agencies Identified
Hundreds of PRA
Violations During
Tiscal Year 1999

1 would now like to turn to the last main topic you asked us to address—
PRA violations. The PRA prohibits an agency from conducting or
sponsoring a collection of inforrnation unless (1) the agency has subrnitted
the proposed collection and other documents to OIRA, (2) OIRA has
approved the proposed collection, and (3) the agency displays an OMB
control niumber on the collection. CIRA may not approve a coliection of
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information for more than 3 years, and there are about 7,000 approved
collections at any point in timee. The PRA also says no one can be
penalized for failing to comply with a collection of information subject fo
the act if the collection does not display a valid OMB control number. The
act requires that OIRA’s annual report to Congress include a list of all
violations of the act, and requires agencies to establish a process to ensure
that each information collection is in compliance with these clearance
requirements.

In the ICB for fiscal year 1999 that was published last April, OIRA listed &
total of 872 violations of the PRA. Of these violations, 795 were instances
in which OIRA authorizations had expired and 77 were collections that had
not received OIRA approval. In our April 1999 testimony before this
Committee, we concluded that OIRA had done little to address agencies’
PRA violations and suggested several ways that OIRA could improve its
performance.

Shortly after the hearing, in May 1999, the Acting Administrator of OIRA
sent a memorandurm to agency chief information officers calling their
attention to the violations in the ICB and noting that more than 370 of
them remained unresolved (i.e., the agencies still had not obtained OIRA
authorization or had not indicated that they were no longer collecting the
information). He said *{t]his situation is unacceptable; we must fix it
immediately and prevent it from happening again.” He requested that each
agency (1) provide a timetable for resolution of each violation listed in the
ICB; (2) provide a timetable for resolution of each expiration of OIRA
authorization since the end of fiscal year 1998, indicating for each
collection whether or not the agency had discontinued its use; and (3)
describe the procedures by which the agency’s chief information officer
would prevent future violations. The Deputy Director of OMB also notified
the President’s Management Council of the need to resolve the violations
identified in the ICB and encouraged the members of the Council to work
with the chief information officers to ensure they have the necessary
resources and authority.

Most of the agencies responded to the Acting Administrator’s
memorandurn, and they frequently indicated that they planned to improve
their pexf()m\ancea7 For example, the Chief Information Officer at USDA.
indicated that 47 of the more than 100 information collections that were

"OIRA was not 2ble to provide us with from the Ix of ion and Energy, the
Federal Energy Regulatory Comunission, the National Science Foundation, and the Social Security
Administration.
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listed in the ICB as violations had been reinstated, and 5 other collections
were pending approval by OMB. The Acting Chief Information Officer at
DVA said that they would make every effort {0 prevent violations in the
future, and that the agency’s first challenge was to “eliminate all expired
collections of information by September 30, 1999.” (Emphasis in original,)

Sorae of the agencies also indicated that some of the information
collections identified in the ICB for fiscal vear 1999 as being in violation of
the PRA were not violations. For example, USDA’s Chief Information
Officer said that five of the collections were intentional expirations. The
Assistant Secretary for Managemment and Budget at HHS indicated that six
of the collections were incorrectly listed as viclations for a variety of
reasons. Therefore, the number of PRA violations during fiscal year 1999
appears to have been somewhat less than the 872 reported in the ICB,
although the precise number of violations during that year remains
unclear.

In September 1899, the OIRA Administrator sent letters to the agencies
notifying them of continuing and possible new violations and encouraging
them to bring those violations into compliance. For example, in his letter
to the Department of Justice, the Administrator said OIRA’s records
indicate that “there may be eight uncorrected violations dating back to last
fiscal year, as well as at least 43 additional violations through wnintentional
expirations this year.”

In addition to corresponding with the agencies, OIRA has taken other
actions designed to reduce the number of viciations. For exarple, for
years, OIRA has sent agencies a monthly list of agency information
collections whose OMB authorizations will expire within the next few
months. OIRA has also added information about expired approvals to
OMB’s Internet home page. As 2 result, the Acting OIRA Administrator
said last year that potential respondents would be able to inform the
collecting agency, OMB, and Congress of the need for the agency to either
obtain reinstatement of OMB approval or discontinue the collection.

Agencies Again Reported
Hundreds of PRA Violations

The fiscal year 2000 ICB indicates that PRA violations are still a serious
problem. Table 2 shows the number of information collections in each
agency for which OIRA authorizations had expired {and the agencies
appear to have continued to cellect the information beyond the expiration
dates), collections that did not receive OIRA anthorizations, and the total
number of PRA violations in each agency. As you can see, the 27 agencies
indicated that 710 of their information collections were in violation of the
PRA at some point during fiscal year 1999. Of these, 620 were instances in
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which OIRA authorizations had expired, and 50 were collections that had
not received OIRA approval. USDA and DVA had the most violations—
more than 100in each agency. Four other departments (Health and
Human Services, Housing and Urban Development, Interior, and Justice)
collectively reported 281 violations.

Table 2Error! Unknown document property
name.. Reported Violations of the PRA
During Fiscal Year 1989

I
Expired. Unapproved
information  Information
collections collections  Total
Departments
Agriculture 1 e
" Commetce 4 1 27
_ _Defense 32
__Education 7 10
Energy 0 0 0
_Health and Human Services 49 ikl 60
Housing and Urban Development 80 ] 80
__Interior 25 18 43
Justice o8 [ 98
Labor 2 23
State 2 a2
Transportation 7
Treagury. 4] 3
Veterans Affaitls 11 [ 115
Agencies
Environmental Protection Agency 1 1 2
deral Acquisitions Regulation [€ 4]
__Federal Communications Commission 5 [¢]
__Federal Deposit Insurance Corporation 2 [¢
__Federal Emergency Management Agency 22 5 Z
__Federal Energy Regulatory Commission [] k¢
Federal Trade Commission 0 0 [1]
National Aeronautics and Space 0 [¢] [}
Administration
Nuclear Regulatory Commission [1] [ [}
National Science Foundation 3] [ [1]
Small Business Administration 19 [ 18
Securities and Exchange Commission 0 [ 0
Social Security Administration 4 5 9
Total 620 90 710
Note: The General Services the Federal i

Source: OMB.

OIRA indicated that many of the 710 violations had been resolved by the
end of fiscal year 1999 (i.e., OIRA authorization for the collection had been
reinstated or the collection had been discontinued). However, more than
250 viglations had not been resolved and, in some cases, had been
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occurring for years. For example, OIRA authorization for 28 of USDA’s
collections had been expired since at least 1997 and no action had been
taken to reinstate those authorizations or discontinue the collections by
the end of the fiscal year.

As Iindicated earlier, it is unclear whether the number of violations is -
going down, going up, or staying about the same. On the surface, it
appears that the number of violations is going down (from 872 to 710).
However, some of the expirations that OIRA identified as violations in the
fiscal year 1999 ICB were not violations, so the real extent of change is less
than it appears. At USDA and DVA, though, it is clear that not much
progress has been made. In fiscal year 1998, there were 103 violations at
USDA; the recently published ICB lists 116 violations during fiscal year
1999. Last year’s ICB indicated that there were 128 violations at DVA
during fiscal year 1998; the agency’s submission for this year lists 115
violations during fiscal year 1999. Even if the number of PRA violations
governmentwide is going down, we believe that 710 violations of the act in
1 year is still far too many.

In last year’s testimony, we provided an estimate of the monetary cost
associated with 28 PRA violations that had been the subject of
correspondence between OIRA and the Subcommittee. To estimate that
cost, we multiplied the number of burden hours associated with the
violations by an OMB estimate of the “opportunity cost” associated with
each hour of IRS paperwork. As a result, we estimated that the 28
violations imposed neatly $3 billion in unauthorized burden on the public.
However, we were unable to estimate the opportunity costs of all PRA
viclations because the ICB did not provide information on the number of
burden hours associated with each of the violations.

The fiscal year 2000 ICB also does not identify the number of burden hours
for each violation, so we again cannot provide an estimate of the
opportunity costs that all of these violations represent. Nevertheless, we
continue to believe that these violations represent potentially significant
opportunity costs to the public. Several of the USDA-expired collections
that we highlighted last year continued to be violations during fiscal year
1999, and each collection imposed substantial costs on the public. For
example:

USDA’s authorization to collect the report of acreage information
collection expired on June 30, 1997, with an annual estimated burden of 2.8
million burden hours. In November 1997, OIRA disapproved reinstatement
of this collection as “lacking need and practical utility.” Nevertheless,
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USDA continues to collect the information. As of September 30, 1999, the
collection had imposed 6.4 million burden hours of paperwork without
OIRA approval (2.25 years times 2.85 million burden hours per year). Ata
wage rate of $26.50 per burden hour, the opportunity cost for this violation
was nearly $170 million.®

USDA's authorization to collect the noninsured crop disaster assistance

- information collection expired on May 31, 1998, with an annual estimated

burden of 10.1 million burden hours. As of September 30, 1999, the
collection had imposed 13.5 million burden hours of paperwork without
OIRA approval. Therefore, the opportunity cost associated with this
violation was about $357 million, .

Not all of the expired collections were this large. Furthermore,
reauthorization of these collections will not save the public the estimated
opportunity costs. Nevertheless, another way to view paperwork burden
is in monetary terms, and these figures illustrate the significance of the
violations that continue to occur.

OIRA and Agencies Can Do
More to Ensure Compliance
With the PRA

Aslindicated earlier, OIRA has undertaken several efforts since last year's
hearing to encourage agencies to comply with the PRA. However, with 710
violations of the PRA during fiscal year 1999, it is reasonable to question
the effectiveness of those efforts, and even whether OIRA alone can deal
with this situation,

For example, although adding information about expired approvals to
OMB's Internet home page is a step in the right direction, this approach
places the burden of responsibility to detect unauthorized collections on
the public. As we emphasized during last year’s hearing, it is OIRA, not the
public, that has the statutory responsibility to review and approve
agencies’ collections of information and identify all PRA violations.

Of the two types of PRA violations (collections without OMB authority and
collections whose authority has expired), collections whose OMB
authority has expired are the most numerous and the easiest to identify.
However, OIRA’s current procedures do not appear capable of detecting
even these violations in a timely manner. For example, although OIRA has
sent agencies a monthly list of information collections whose OMB
approvals are about to expire, the agencies are not required to respond to

“As we noted last year, OMB has esti the ity cost 1 with filling out tax forms at
$26.50 per hour. Although OMB noted that the hourly cost of a technical employee (including overhead
and fringe benefits) may exceed $40 per hour, we used $26.50 as the applicable ‘wage rate in our
calculations.
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these notifications. Therefore, OIRA does not know which information
collections are being administered in violation of the PRA until it collects
the information as part of the annual ICB process—after the violations
have occurred.

Even when OIRA becomes aware of PRA violations, OIRA officials told us
they have no authority to require agencies to come into compliance.
Ultimately, they said, it is up to the agencies to comply with the law. We
do not believe that OIRA is as powerless as this explanation would
suggest. In our previous testimony we identified several actions that OIRA
could take to encourage agencies to come into compliance, including the
following:

Publicly announce that the agency is out of compliance with the PRA in
meetings of the Chief Information Officer’s Council and the President’s
Management Council.

Notify the “budget” side of OMB that the agency is collecting information
in violation of the PRA and encourage the appropriate resource
management office to use its influence to bring the agency into
compliance.

Notify the Vice President of the agency’s violation. (The Vice President is
charged under Executive Order 12866 with coordinating the development
and pr ation of reco; dations conceming regulatory policy,
planning, and review.)

Place a notice in the Federal Register notifying the affected public that
they need not provide the agency with the information requested in the
expired information collection.

OIRA officials told us that the issue of PRA violations had been raised
during at least one meeting of the Chief Information Officer’s Council and
the President’'s Management Council. They also said that the resource
management offices receive copies of the ICBs listing the violations.
Although they said that OIRA desk officers sometimes communicate with
staff in OMB resource management offices about PRA violations, they also
said that they do not do so routinely. Neither has OIRA notified the Vice
President about the violations or placed the suggested notices in the

Federal Register.

In our testimony last year we also said that OIRA could notify agencies
that the PRA requires them to establish a process to ensure that each
information collection is in compliance with the act’s clearance
requirements. Agencies that continue to collect information without OMB
approval or after OMB approval has expired are clearly not complying with
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this requirement. Some agencies do not appear to have established sound
clearance processes. Just 6 of the 27 PRA agencies in table 2 (USDA, DV4,
and the Departments of Health and Human Services, Housing and Urban
Development, Interior, and Justice} accounted for more than 70 percent of
all violations.

At least some of the problem may be certain agencies’ minimal human
capital investment in paperwork clearance, According to OIRA officials,
USDA has only one staff member responsible for reviewing the entire
Department’s paperwork requirements—a condition that they said
contributes to the agency’s poor PRA performance. Likewise, DVA
indicated in its response to OIRA’s May 1999 memorandum that it had “one
full-time equivalent (FTE) person {o support the PRA™

Although OIRA’s current workload is clearly substantial, we do not believe
the kinds of actions that we suggested would require significant additional
resources, Primarily, the actions require a commitment by OIRA
leadership to improve the operation of the current paperwork clearance
process. However, we aiso recognize that OJRA cannot eliminate PRA.
violations by itself. Federal agencies committing these violations need to
evidence a similar level of resolve.

Mr. Chairman, this completes my prepared statement. I would be pleased
to answer any questions.
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Mr. McINTOSH. Great. Thank you. Your review of that is star-
tling in many ways.

Let me turn to our next witness, Ms. Cindy Noe, from Fishers,
IN. Cindy, welcome to Washington and the subcommittee. Please
feel free to summarize your testimony and we’ll put the entire writ-
ten prepared remarks into the record.

STATEMENT OF CINDY NOE, OWNER, ITHM FACILITY SERVICES,
FISHERS, IN

Ms. NOE. Thank you, Chairman McIntosh, and committee mem-
bers. I appreciate your continued interest in the impact of paper-
work and regulation upon small businesses. I am Cindy Noe, co-
founder and operator of IHM Facility Services and Integrated
Housekeeping Services, located in Fishers, IN. We provide facility
services for industry and food processing plants in about a seven-
State region. And I serve on the Indiana Leadership Council of the
National Federation of Independent Business.

For me, dealing with the overwhelming requirements of my gov-
ernment, i.e., the IRS and other regulatory agencies, and the ac-
companying paperwork that comes with that, represent the great-
est moral dilemma I face as a business owner today. You see, I de-
sire to be an upright, moral person in everything that I do and say.
Our company’s tag line is “Doing the Right Thing.” We reinforce
that throughout our company, with our customers as well as with
each other.

So what is the moral dilemma that I speak of? Well, there are
basically three parts. One is the complexity of compliance, the sec-
ond is the cost of compliance, and the third is knowing that we still
are not in compliance even though we have tried our very best to
comply.

The complexity of compliance. Seemingly simple business related
actions get snarled in pages of paperwork and instructions. Moving
an employee and their family to a new State requires digesting 16
pages of directions, calling our CPA because there’s probably a
needed point of clarification, as well as making sure that we have
then completed and distributed the appropriate IRS forms to dis-
tribute. And this is not simply for moving expenses. Similar gyra-
tions are need for business expenses, travel, entertainment, and
gifts. Stockholder distributions have 11 pages of totally
undigestible instructions and then we have the cost studies and
various surveys that we are requested to do on an irregular basis.

And that’s just the IRS. Add to that OSHA, DOT, DOL, EPA,
EEOC, FDA, HHS, and we are absolutely drowning in regulations
and instructions that we must digest and be able to execute. Then
you have the training on how to properly document for all of this.
And above that you have to make sure that certain language ap-
pears in just the right way in company manuals, etc. It is totally
overwhelming for me as a small business owner.

Second, you have the cost of compliance. And here’s an example.
Our industry has inherently high turnover. We now must send new
hire employee information to the Department of Health and
Human Services to find deadbeat dads. We have chosen to comply
by paying our payroll company $2 per employee to submit that in-
formation. Our cost does not stop there, however. We're finding
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that when the Government catches up with the employee, some-
times they just quit and move on to the next job. We are left to
absorb the additional hiring and training expenses to cover that in-
creased turnover.

You just sit there and scratch your head and say, oh, the games
we play. But in preparing for this testimony, I was shocked to find
that over one-third of our administrative salaries are spent toward
achieving compliance of the Government regulations that apply to
our business. And that does not include items like the $23,000 we
have budgeted for the professional services of our CPA or the indi-
rect expenses of increased turnover that I mentioned before.

The third is knowing that we are still not in compliance, and
here is the crux of the moral dilemma. I love America. I consider
it as an absolute privilege to have been born in this country. And
Jesus, referring to the government of his day, instructs us to
“render to Caesar what is Caesar’s.” The problem is, I know I do
not. I know I cannot “render unto Caesar what is Caesar’s” because
Caesar has become so complex that Caesar, himself, would disagree
internally on how much I owe and when I am in compliance.

To achieve the unachievable goal, that is the position in which
small business owners find themselves. You always feel like you
are one step away from a penalty, a claim, or a lawsuit, that could
severely disrupt or even close down your business, no matter how
much you’ve tried to do the right thing. It puts IHM and every
other company at the mercy of a growing and ever more intrusive
and power hungry government.

Would I choose to start over as a small business owner in today’s
overly regulated and complex business environment? Frankly I
don’t know. Maybe not. I do know that 2 years ago my daughter
was real excited about starting her own business. She abandoned
it after about 9 months because of all the required government pa-
perwork, it just squelched the excitement and satisfaction that
came from meeting her customers’ needs. And that is profoundly
sad. But resolve the issue that we are addressing here today, and
both she and I would very much enjoy operating our small busi-
nesses.

So what should be done? Well, while there are many short term
Band-Aid measures that you should continue under the Small
Business Paperwork Reduction Act Amendments of 1999, I would
encourage you to take a step toward long term resolution. Vote for
the passage of H.R. 1041 to terminate the Internal Revenue Code
of 1986 and replace it with something that is simple and just as
is outlined in the bill.

Thank you very much.

[The prepared statement of Ms. Noe follows:]
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Thank you Chairman Meintosh, Committee members, and Commissioner Rossotti for

your continued interest in the impact of paperwork and regulation on small businesses.

I am Cindy Noe, co-founder and owner/operator of [HM Facility Services and Integrated
Housekeeping Services, both located in Fishers, Indiana. We provide facility services
for industrial and food processing customers in aseven state region. We celebrate our
twenly-fifth year in business this August. | have the pleasure of serving on the Indiana

L.eadership Council of the National Federation of Independent Business.

For me, dealing with the overwhelming requirements of my government, i.e. the IRS and
regulatory agencies, and the accompanying paperwork, represent the greatest moral
dilemma | face in business today. You see, | desire to be a moral and upright person in
everything | do and say, Our company'’s tagline is “Doing the Right Thing” We reinfarce

that throughout our company, both in our dealings with our customers and each other.

So what is the moral dilemma | speak of? There are really 3 paris: (1) the complexity of
compliance, (2) the cost of compliance, and having done alf that, (3) knowing we still are
not in compliance even though we have done our very best to comply.

The complexity of compliance- Seemingly simple business related actions get
snarled in pages of instructions and paperwork. Moving an employee and their famiily to
a new city requires digesting 16 pages of instructions, probably calling our CPA for
clarification, and issuing of the appropriate IRS forms, Similar gyrations are needed for
car, travel, business expenses, issuing a K-1, employee benefits, and the list goes on.
And, that's just the IRS. Add to that regulations from OSHA, DOT, DOL, EEQC, EPA,

FDA, HHS, and we are awash in regulations, forms, training in how to document, certain
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language that must appear in just the right way in company manuals, etc. It is
overwhelming for me as a small business owner.

The cost of compliance- We operate in a very competitive marketpiace.’l know
compliance takes both direct and indirect dollars. For example, our industry has
inherently high turmover. We now must send new hire employee information to the
Department of Health and Human Services to find dead beat dads. We chose to comply
by paying our payroll company $2.00 per employee to submit the information. Our costs
do not stop there, however. We're finding when the government catches up with the
employee, sometimes they simply quit, move on to the next job, and our hiring and
training expenses go up to cover the increased turnover. Oh the games we play! But in
preparing for this statement, | was shocked to find over a third of our administrative
salaries are spent towards achieving compliance of the government regulations that
apply to our business. And, that doesn't include items like the $23,000 budgeted for the
professional services of our CPA, or the increased expense of tumover mentioned
above.

Knowing we still are not in compliance- Here is the crux of the moral
dilemma. | love America and consider it a privilege to have been born here. And Jesus,
referring to the government of His day, instructs us to “‘render to Caesar what is
Caesar's.” The problem is, | know | do not. | know | cannot "render to Caesar what is
Caesar's” because Caesar has become so complex that even Caesar, himself, will
disagree internally on how much | owe and when | am in compliance. To achieve the
unachievable goal, that is the position in which small business owners find themselves.
You always fee! like you're one step away from a penalty, a claim, or a suit that could
severely disrupt or close down the business, no matter how much you've tried to ‘Do the
right thing.” It puts IHM, and every other company, at the mercy of an ever more

intrusive and power hungry government.
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~Would | choose to start over as a small business owner in today's overly regulated and
complex business environment? Maybe not. Two years ago my daughter was real
excited about starting her own business. She abandoned it about 9 months later
because all the required government paperwork squelched the excitement and
satisfaction of meeting customer's needs. And, that is sad. But, resolve the issue we're
addressing here today, and both she and | would very much enjoy operating our own

small businesses.

Thank you for the opportunity to tell you my story in the hope it will provide insight into
the dilemma of a business owner. And, while there are many short-term, Band-Aid
measures you should continue to take under the Smali Business Paperwork Reduction
Act Amendments of 1998, I'd encourage you to take a step towards long-term resolution.
Vote for the passage of H.R. 1041, to terminate the Internal Revenue Code of 1986, and

replace it with something that is simple and just as outlined in the bill.

| am happy to answer any questions.
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Mr. McINTOSH. Thank you Cindy. Thank you very much for that
testimony.

Let me now turn to our next witness, Mr. Nick Runnebohm. Nick
is a good friend from Shelbyville. Welcome here to the committee.
And feel free to summarize your testimony and we’ll put the entire
remarks into the record.

STATEMENT OF NICK RUNNEBOHM, OWNER, RUNNEBOHM
CONSTRUCTION CO., INC., SHELBYVILLE, IN

Mr. RUNNEBOHM. Mr. Chairman and members of the House Sub-
committee on National Economic Growth, Natural Resources, and
Regulatory Affairs, thank you for asking me to testify before you
today. I am here to ask you to reduce the paperwork burden and
especially that IRS tax form burden on small businesses like mine.

I founded Runnebohm Construction in Shelbyville in Indiana
1968. Since that time, the Tax Code has become so complicated
that it’s almost impossible for a small business person to prepare
their own taxes. This year it cost me $9,575 in accountant’s time
to prepare my company’s 1999 taxes. And this doesn’t include the
substantial time spent by myself and my bookkeeper throughout
the year for dealing with issues.

Simplifying the IRS forms would allow more time for my com-
pany to concentrate on the construction business. Like Cindy says,
I love construction, what I don’t love is all the Government paper-
work that I have to deal with today and the feeling that you're
never in compliance.

There are four particular tax burdens on small businesses that
I wish to speak about today. The first three involve substantial pa-
perwork and recordkeeping. First, the look-back calculation for per-
centage of completion method of reporting income is very burden-
some. These calculations cost between $600 and $1,000 in account-
ant fees to prepare plus several hours of the bookkeeper’s time.
Moreover, forcing us to use this method means that we must
project profits on projects that may be only 10 to 20 percent com-
plete and which entail a high degree of risk because of weather
issues, labor issues and many other unknowns. In other words, we
have to pay taxes on income that we might never receive.

Second, the alternative minimum tax, AMT, requires taxpayers
to calculate their tax using two methods. Certain preference items
must be calculated and subsequently added back to determine
AMT income. Examples include the difference between regular and
accelerated depreciation and the differences between completed
contracts versus percent complete accounting for long term con-
tracts. Once these AMT preference items are calculated AMT and
related taxes are determined and the taxpayer is required to pay
the higher of the regular or the AMT tax. The cost of both of these
calculations can be $1,000 to $3,000 per year for a small contractor
like me. The AMT should be eliminated or simplified to reduce the
cost and the time of figuring the tax due.

Third, section 125 of the Tax Code is unfair to minority owners
of sub S corporations and partnerships which include a large num-
ber of small businessmen. Anyone who is more than a 2 percent
owner of a sub S corporation loses the right to pay for group health
insurance with pretax dollars. Every other employee enjoys that
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right. In addition, a 2 or more percent owner is not eligible for
many other tax free benefits to which other employees are entitled.
These provisions are very harmful to small businesses, especially
now when small companies are trying to prevent good employees
from being raided by large firms. Big business employee stock own-
ership is not as affected because most of them are C corporations
and are not subject to this rule. These provisions should be
changed so that they do not adversely effect the value of minority
ownership of stock in small business.

Fourth, I would like to thank Chairman MecIntosh and the other
representatives that voted to repeal the death or estate tax. I am
a third generation general contractor and hope to pass the business
to my son Mike. Mike is part owner of the company now, and I
hope that the death tax will not force him to sell or otherwise cut
back on that business. I also pay a hidden tax and I am distracted
from my business because I have to pay an accountant to help me
with estate tax planning.

My message here today is to ask Chairman McIntosh and other
representatives to keep up their effort to reduce paperwork and fos-
ter small business growth. I would sincerely vote for the idea of a
flat tax with no deductions so we can eliminate all this guesswork
and trying to become compliant and pay our tax and go on with our
business.

Mr. Chairman and members of the subcommittee, thank you for
allowing me to be a witness here today.

[The prepared statement of Mr. Runnebohm follows:]
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TESTIMONY OF NICK RUNNEBOHM
OWNER OF RUNNEBOHM CONSTRUCTION CO., INC.

Before the House Government Reform Committee’s
Subcommittee on National Economic Growth, Natural Resources, and Regulatory Affairs
On “Reinventing Paperwork?: The Clinton-Gore Administration's Record on Paperwork
Reduction”

April 12, 2000

Mr. Chairman and members of the House Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs, thank you for asking me to testify before you
today. Icommend you for your efforts to reduce the paperwork burden on small
businesses and for holding a hearing on this important issue. I am here to ask you to do
all you can to reduce the paperwork burden, and especially the IRS tax form burden, on
small businesses like mine.

I founded Runnebohm Construction in Shelbyville, Indiana in 1968, which operated out
of my home until 1970. Runnebohm Construction has won more than a dozen national
design-build awards for excellence in construction. Our management philosophy evolves
from the golden rule “Do unto others as you would have them do onto you.” We practice
this philosophy with our employees and customers, and think this is why we have so
much repeat business. Our 60 employees are treated fairly and with respect, and benefit
from our profit-sharing plan. Many of our key personnel have been with us over 20
years.

The tax code is so complicated that it is almost impossible for a small businessperson to
prepare his own taxes. It cost me $9,575 to prepare my company’s 1999 taxes. And this
does not include substantial ongoing costs throughout the year for outside tax advice,
bookkeeping, and my own and other executive’s work on taxes. For example, our
bookkeeper spends at least 200 hours every year on tax issues and reporting Federal
taxes. Ialso spend about 70 or 80 hours every year on tax and reporting issues.
Simplifying IRS forms would allow more time for my company to concentrate on the
construction business.

I have undergone two Federal tax audits and one 401(k) audit in the last § years, The last
tax audit cost $9,483 in accounting fees, as well as 85 hours of our bookkeeper’s time and
30 hours of my time. The 401(k) audit cost 20 hours of our bookkeeper’s time.
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There are four particular tax burdens on small business that I wish to talk about. The first
three involve substantial paperwork and recordkeeping. First, the “look-back”
calculation for “percentage of completion™ method of reporting income is very
burdensome. These calculations cost between $600 to $1,000 for the accountant, plus
several hours of the bookkeeper’s time to prepare. Moreover, forcing us to use this
method means that we must project profits on projects that may be only 10 to 20 percent
complete and which entail a high degree of risk. In other words, we have to pay taxes on
income that we may never receive.

Second, the “alternative minimum tax™ (AMT) requires taxpayers to calculate their tax
using two methods. Certain preference items must be calculated and subsequently added
back to determine AMT income. Examples include the difference between regular and
accelerated depreciation and the differences between “comnpleted contracts™ versus
“percent complete” accounting for long-term contracts. Once these AMT preference
items are calculated, AMT and related taxes are delermined and the taxpayer is required
to pay the higher of the regular and the AMT tax. The cost of both of these calculations
can be about $1,000 to $3,000 per year for a small contractor like me. The AMT should
be eliminated or simplified to reduce this cost and the burden of figuring the tax due.

Third, section 125 of the tax code is unfair to minority owners of subchapter S
corporations and partnerships, which includes a large number of small businesses.
Anyone who is more than a 2-percent owner of a small business loses the right to pay for
group health insurance with “pre-tax” dollars. Every other employee enjoys that right. In
addition, a 2 or more percent owner is not eligible for other tax-free benefits, such as
uniforms, etc. to which other employees are entitled. These provisions are very harmful
to small businesses, especially now when small companies are trying to prevent good
employees from being “raided” by large firms. Big business employee stock ownership
is not as effected because most of them are “C” corporations and not subject to this rule,
These provisions should be changed so that they do not adversely effect the value of
minority ownership of stock in the small business.

Fourth, I want to thank Chairman MclIntosh and the other Representatives that voted to
repeal the death or estate tax. I am a third-generation general contractor and hope to pass
management of the business to my son, Mike. Mike is a part owner of the company now,
and I hope that the death tax will not force him to sell or otherwise cut back on the
business. Ialso pay a hidden tax and am distracted from my business because I have to
pay an accountant to help with estate tax planning.

1 also want to say something about other Federal paperwork we face besides IRS
paperwork. The OSHA recordkeeping requirements are especially onerous. We spend
approximately 260 hours every year maintaining our required “Material Safety Data
Sheet” (MSDS) book. OSHA considers such things as sawdust, drywall, sand, gravel,
and concrete as hazardous. OSHA regulations force us to keep exposure records and data
on these common substances for as long as an employee works with us plus an additional
30 years. We are a small company with only 2,500 square feet of office space. If we
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tried to keep records on exposure for all the things which OSHA considers hazardous,
according to their MSDS regulation, we would fill our entire office in six months.

" In addition to OSHA, our people spend a significant amount of time each month on
FMLA, COBRA and other Federal recordkeeping and reporting requirements.

My message is to ask Chairman McIntosh and other Representatives to keep up your
efforts to reduce paperwork and foster small business growth. Mr. Chairman and
members of the Subcommittee, thank you for allowing me to be a witness before you
today.

(%3
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Mr. McINTOSH. Thank you very much, Nick. Thank you for that
testimony.

Our final witness on the panel will be Mr. Morton Rosenberg,
who is a specialist in American law at the Congressional Research
Service. Welcome, Mr. Rosenberg. Please summarize your testi-
mony and any materials you want in the record will be included.

STATEMENT OF MORTON ROSENBERG, SPECIALIST IN
AMERICAN LAW, CONGRESSIONAL RESEARCH SERVICE

Mr. ROSENBERG. Thank you, Mr. Chairman. Good morning Mr.
Chairman, Mr. Kucinich. You have invited me here today to ex-
plore the range of options your subcommittee may have in the face
of perceived non-responsiveness by the Office of Management and
Budget to requests for information and documents with respect to
matters within your subcommittee’s jurisdiction.

One instance involves the failure to conduct a complete and ade-
quate search for documents encompassed by a subpoena. A second
involves a refusal to provide information about actual substantive
changes made by OMB during its review of information collection
requests submitted by agencies pursuant to the Paperwork Reduc-
tion Act. The third concerns an incomplete response to an explicit
statutory direction to OMB to issue guidance to executive agencies
as to how to respond to and comply with the requirements of the
Congressional Review Act.

Numerous Supreme Court precedents establish and support a
very broad and encompassing power in the Congress to engage in
oversight and investigations that reaches all sources of information
that enable it to carry out its legislative function. In the absence
of a countervailing constitutional privilege or a self-imposed statu-
tory restriction upon its authority, Congress and its committees
have virtually plenary power to compel information needed to dis-
charge their legislative function from executive agencies, private
persons and organizations, and within certain restraints the infor-
mation so obtained may be made public. In the words of the Su-
preme Court, the scope of Congress’ power to inquire is as pene-
trating and as far reaching as the potential power to enact and ap-
propriate under the Constitution.

Congress has a very formidable array of tools to carry out its
oversight and investigative functions, to gather information. Com-
mittees and subcommittees can issue subpoenas to compel testi-
mony or the production of documents. Indeed, it’s not well known
but even a letter request from you, Mr. Chairman, in the course
of an official investigation raises a legal obligation to respond to
your requests. If a committee follows its rules for the issuance of
a subpoena, it is extraordinarily difficult to successfully challenge
it for legal sufficiency. The Supreme Court has ruled that the
courts may not enjoin the issuance of a congressional subpoena,
holding that the speech or debate clause of the Constitution pro-
vides an absolute bar to judicial interference with such compulsory
process. As a consequence a witness’s sole remedy generally is to
refuse to comply, risk being cited for contempt, and then to raise
objections as a defense to a criminal contempt action. Perhaps one
of the reasons that we haven’t had a criminal contempt prosecution
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since 1986 is that there has been acquiescence once a contempt ci-
tation has been voted by the full committee or the full House.

But while a threat or the actual issuance of a subpoena is nor-
mally sufficient to achieve compliance it’s basically through the
contempt power that Congress may act with ultimate force in re-
sponse to recalcitrance.

There are three different kinds of contempt—three types of en-
forcement proceedings that are available. The one most commonly
used for the last 60 years is the criminal contempt provision of sec-
tions 192 and 194 of Title 2. That mechanism provides that a vote
of contempt on the floor of the House may be submitted to the U.S.
attorney for prosecution which may lead to imprisonment for up to
a year or a fine of $100,000 upon conviction.

It is applicable to both private citizens and executive branch offi-
cials. It’s a punitive process. That is, the contempt cannot be
purged even if the information is turned over at some point.

An enforcement difficulty, however, arises when a referral is
made to a U.S. attorney for the District of Columbia, as is the
usual case as is required by the contempt statute. The Justice De-
partment has taken the position that Congress can neither con-
stitutionally compel the U.S. attorney to bring the matter before a
grand jury nor require him to sign an indictment should the jury
hand up one.

This 1s an unsettled matter judicially and the only experience we
have with an executive official occurred in the 1983 contempt pro-
ceedings regarding Environmental Protection Agency Adminis-
trator Anne Burford.

But that does not mean that Congress is powerless in subpoena
disputes with the executive branch. Congress still retains a host of
other tools to require information and testimony it needs, not the
least of which is public opinion. Thus, even if a citation of contempt
does not lead to a criminal prosecution, experience has shown that
few administrations and fewer officials within an administration
welcome a contempt citation with its resultant publicity and public
criticism.

Historically, there have been 10 contempt citations, issued all
since 1975, and in 9 of those 10 cases at the point of the contempt
citation an accommodation was reached and in most instances doc-
uments that were sought were turned over or made available to the
committee.

There are, however, several other alternatives to these modes of
contempt in the case of an uncooperative executive official. The
most promising and possibly the most expeditious route for a
House committee would be to seek a resolution of the body author-
izing it to bring a civil suit seeking enforcement of the subpoenas.
There is precedent for bringing such civil suits under the grant of
Federal jurisdiction in 28 U.S.C. 1331 and the Department of Jus-
tice has in fact indicated that it would approve this course of action
to resolve such interbranch disputes.

But instead of prosecution or litigation, Congress has a host of
other tools to secure information and testimony it needs. It can
delay action on bills favored by the administration or pass legisla-
tion that makes mandatory action that is now discretionary and is
not being done. The power of the purse can be used discretely to
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put pressure on the administration. Holds may be put on the con-
firmation process with respect to particular groups of individuals,
and ultimately Congress can use the power of impeachment against
an executive branch official.

A brief examination of the three areas of subcommittee concern
with OMB action suggest that they may be more amenable to a va-
riety of different enforcement actions. For example, your dispute
with the Office of Management and Budget with respect to the Pa-
perwork Reduction Act appears to essentially involve your interest
in knowing whether the Office of Information and Regulatory Af-
fairs is effectively carrying out its statutory mission to reduce the
burden imposed by information collection requests by agencies. The
statute, the Paperwork Reduction Act, empowers OIRA to review
or reject information collections in part or in their entirety. The
statute also requires that the information collection burden be re-
duced by stated percentages, 10 percent each in fiscal years 1996
and 1997, 5 percent each in fiscal years 1998, 1999 and 2000. OMB
has conceded that OIRA has failed to meet these statutory objec-
tions in each year so far.

Your subcommittee seeks information about the effectiveness of
OIRA’s administration of the Paperwork Act, including among
other things actual substantive changes made by OIRA during its
review of action information collections. OMB’s response is that, “it
is our view that a substantive change is made by OMB only when
OMB exercises its authority to disapprove a collection or when an
agency withdraws a collection during our review.”

OMB does not deny that it may object to certain requirements
in an information collection, and that an agency may agree to de-
lete them as a condition of approval for the rest of the information
collection, or that OIRA has the authority to do so. Section
3507(e)(1) of the Paperwork Act indicates that the director has the
power to instruct an agency to make substantive material changes
to a collection of information and those decisions are to be made
publicly available and are to include explanations.

A similar power in the Paperwork Act applies to information col-
lections in rules. OMB simply refuses to reveal whether it ever ex-
ercises this discrete review authority. This would appear to be an
unquestionably valid exercise of the subcommittee’s oversight au-
thority. If OIRA is never exercising such review authority, or is
doing so in a manner the subcommittee deems perfunctory, it is a
matter it may deem of legislative concern requiring remedial ac-
tion.

Also it is within the prerogatives of the subcommittee to suggest
that in the future that OIRA record instances in which it has ve-
toed or suggested changes in certain requirements. Of course it
may not require OIRA to do so, but the agency’s refusal to do so
would provide further impetus for remedial legislation. However, to
hold the Director of OMB in contempt for what may be in fact an
obdurate refusal to implement the law the way Congress may have
intended

Mr. McINTOSH. Mr. Rosenberg, let me ask you to summarize that
and put the remaining of your written testimony into the record.

Thank you.
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Mr. ROSENBERG. Also, with respect to the Paperwork Act, it’s in-
teresting to note that the Executive order on regulatory review, Ex-
ecutive Order 12866, in an analogous situation allows for review of
rules and requires public disclosure once a rule is published in the
Federal Register, of the draft that it submitted and how OMB
changed it.

And with regard to the subpoena, certainly the entire back-
ground of your subpoena requests, the delays in responding to it,
the failure to make an adequate search can be all part of the back-
ground and basis of a valid contempt citation by your committee.

Thank you.

[The prepared statement of Mr. Rosenberg follows:]
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Mr. Chairman and Members of the Subcommittee

My name is Morton Rosenberg. 1 am a Specialist in American Public Law in the
American Law Division of the Congressional Research Service (CRS). Among my areas of
professional concern at CRS are the problems raised by the interface of Congress and the
Executive which involve the scope and application of congressional oversight and
investigative prerogatives.  Over the years I have been involved in a number of
investigations, including Iran-Contra, Rocky Flats, Whitewater, Travelgate, Filegate, and the
Clintonimpeachment inguiry, as well as other significant interbranch oversight disputes. My
involvement has been advising Members and staff on such matters as organization of the
probes, subpoena issuance and enforcement, the conduct of hearings, and contempt of
Congress resolutions, and has required my dealing with a wide variety of legal and practical
issues.

Youhave asked me here today to explain the range of options your Subcommittee may
have in the face of a perceived nonresponsiveness by the Office of Management and Budget
(OMB) to requests for information and documents with respect to matters within its
jurisdictional purview. One instance involves the failure to conduct a complete and adequate
search for documents encompassed by a subpoena. A second involves a refusal to provide
information about “actual substantive changes” made by OMB during its review of
Information Collection Requests (ICR’s) submitted by agencies pursuant to the Paperwork
Reduction Act (PRA). The third concerns an incomplete response to an explicit statutory
direction to OMB to issue guidance to executive agencies as to how to respond to and
comply with the requirements of the 1996 Congressional Review Act.

My discussion will proceed as follows. T will briefly describe the goals and purposes
of legislative oversight and how our constitutional scheme of separated but shared powers
impacts on the accomplishment of those goals and purposes. I will then outline the leading
methods and processes by which congressional committees engage in oversight,
distinguishing the unique and vital role of investigations from other facets of the oversight
process. Next I will review the legal basis for investigative oversight, describe the essential
tools available to committees to make it effective, the problems that may arise in enforcing
the investigative prerogative, and the courses of action that are available to circumvent such
problems. I will conclude with an assessment of the specific oversight concerns raised by
the Subcommittee.

I.  The Censtitutional Setting of Congressional Ovérsight

Throughoutits history, Congress has engaged in oversight of the executive branch—the
review, monitoring, and supervision of the implementation of public policy. Thefirst several
Congresses inaugurated such Important oversight techniques as special investigations,
reporting requirements, resolutions of inquiry, and use of the appropriations process to
review executive activity. Contemporary developments, moreover, have increased the
legislature’s capacity and capabilities fo check on and check the Executive. Public laws and
congressional rules have measurably enhanced Congress’s implied power under the
Constitution fo conduct oversight.

Congressional oversight of the Executive is designed to fulfill a number of important
purposes and goals: 10 ensure executive compliance with legislative intent; to improve the
efficiency, effectiveness, and economy of governmental operations; o evaluate program
petformance; to prevent executive encroachment on legislative powers and prerogatives; to
investigate alleged instances of poor administration, arbitrary and capricious behavior, abuse,
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waste, fraud and dishenesty; assess agency or officials’ ability to manage and carry out
program objectives; assess the need for new federal legislation; review and determine federal
financial priorities; to proteet individual rights and liberties; and to inform the public as to
the manner in which its government is performing its public duties, among others.!

Legislative oversight is most commonly conducted through its budget, authorization,
appropriations, confirmation, and investigative processes, and in rare instances, through
impeachment. But the adversarial, often confrontational, and sometimes high profile nature of
congressional investigations sets it apart from the more routine, accommodative facets of the
oversight process experienced in authorization, appropriations or confirmation exercises. While
all aspects of legislative oversight share the common goals of informing Congress so as to best
accomptish its tasks of developing legislation, monitoring the implementation of public policy,
and of disclosing to the public how its government is performing, the inquisitorial process also
sustains and vindicates Congress' role in our constitutional scheme of separated powers and
checks and balances. The rich history of congressional investigations from the failed St. Clair
expedition in 1792 through Teapot Dome, Watergate, Iran-Contra and Whitewater has
established, in law and practice, the nature and contours of congressional prerogatives
necessary to maintain the integrity of the legislative role in that constitutional scheme.

It is important to understand that the shape and contours of the legislative oversight
process are dictated or directly influenced by our constitutional scheme of separated powers
and checks and balances. That scheme envisions and establishes a perpetual struggle for
policy control between Congress and the Executive. In practice, the powers of both are too
incomplete for one to gaintotal control. Legislative oversight is the mechanism that attempts
to assure that Congress' will is carried out and that Executive power does not overwhelm
congressional prerogatives. The complete and correct picture, then, T believe is not that of
congressional dominance or executive recalcitrance, but a dynamic process of continuous
sparring, confrontation, negotiation, and ultimate accommodation. Occasionally we have
monumental clashes. It is in those instances that the congressional power has been refined
and defined.

II. Investigative Oversight
A. The Legal Basis for Oversight

Numerous Supreme Court precedents establish and support a broad and encompassing
power in the Congress to engage in oversight and investigation that reaches all sources of
information that enable it to carry out its legislative function. In the absence of a
countervailing constitutional privilege or a self-imposed statutory restriction upon its
authority, Congress and its committees, have virtually, plenary power to compel information
needed to discharge their legislative function from executive agencies, private persons and
organizations, and within certain constraints, the information so obtained may be made
public.

More particularly, although there is no express provision of the Constitution which
specifically authorizes the Congress to conduct investigations and take testimony for the

! For a general overview of the oversight process see Congressional Resgarch Service,

Congressional Oversight Manual (June 25, 1999) (CRS Report No. RL 30240).
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purposes of performing its legitimate functions, numerous decisions of the Supreme Court
have firmly established that the investigatory power of Congress is so essential to the
legislative function as to be implicit in the gencral vesting of legislative power in Congress.®
Thus, in Eastland v. United States Servicemen's Fund the Court explained that "[t]he scope
of its power of inquiry ... is as penetrating and far-reaching as the potential power to enact
and appropriate under the Constitution."® In Watkins v. United States the Court further
described the breadth of the power of inquiry: "The power of the Congress to conduct
investigations is inherent in the legislative process. That power is broad. It encompasses
inquiries concerning the administration of existing laws as well as proposed or possibly
needed statues." The Court went on to emphasize that Congress' investigative power is at
its peak when the subject is alleged waste, fraud, abuse, or maladministration within a
government department. The investigative power, it stated, "comprehends probes into
departments of the Federal Government to expose corruption, inefficiency, or waste."
“[TThe first Congresses”, it continued, held "inquiries dealing with suspected corruption or
mismanagement of government officials"® and subsequently, in a series of decisions, "[tlhe
Court recognized the danger to effective and honest conduct of the Government if the
legislative power to probe corruption in the Executive Branch were unduly hampered."”
Accordingly, the Court stated, it recognizes "the power of the Congress to inquire into and
publicize corruption, maladministration, or inefficiencies in the agencies of Government."®

But while the congressional power of inquiry is broad, it is not unlimited. The Supreme
Court has admonished that the power to investigate may be exercised only "in aid of the
legislative function™ and cannot be used to expose for the sake of exposure alone. The
Watkins Court underlined these imitations: "There is no general authority to expose the
private affairs of individuals without justification in terms of the functions of the Congress
... nor is the Congress a law enforcement or trial agency. These are functions of the
executive and judicial departments of government. No inquiry is an end in itself, it mustbe
related to, and in furtherance of, a legitimate task of the Congress."'® Moreover, an
investigating committee has only the power to inquire into matters within the scope of the
authority delegated to it by its parent body."' But once having established its jurisdiction and

2 E.g., McGrainv. Daugherty, 272U.8. 135(1927); Watkins v. United States, 354 U.8. 178
(1957); Bavenblatt v. United States, 360 U.S. 109 (1950); Eastland v. United States Servicemen's
Fund, 421 U.S. 491 (1975); Nixon v. Administrator of General Services, 433 U.S. 425 (1977); see
also, United States v. A.T.T., 551 F.2d 384 (D.C. Cir. 1976) and 567 F.2d 1212 (D.C. Cir. 1977),

3 Rastland, 421 U.S. at 504, n. 15 (quoting Barenblait, supra, 360U S, at 111).
¢ 354 U.S. at 187,

A

¢ Idatl82.

7 Id. at 194-95

2 Id at 200 0. 33.

k4 Kilbourn v. Thompson, 103 U.S. 168, 204 (1880).

W Watkins v. United Siates, supra, 354 U.S. at 187,

U United States v. Rumely, 345 U.S. 41, 42, 44 (1953), Watkins v. United States, supra, 354
U.S. at 198,
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authority, and the pertinence of the matter under inquiry to its area of authority, a committee's
investigative purview is substantial and wide-ranging.”

The foundation cases establishing Congress’ broad power to probe are illustrative and
illuminating. They arose out of the Teapot Dome investigations, the 1920's scandal
regarding oil company payoffs to officials in the Harding Administration. A major concern
of the congressional oversight investigation was the failure of Attorney General Harry M.
Daugherty's Justice Department to prosecute the alleged government malefactors. When
congressional committees atternpting to investigate came up against refusals by subpoenaed
witnesses to provide information, the issue went to the Supreme Court and provided it with
the opportunity to issue a seminal decision describing the constitutional basis and reach of
congressional oversight. In McGrainv. Paugherty, the Supreme Court focused specifically
on Congress’ authority to study "charges of misfeasance and nonfeasance in the Department
of Justice." The Court noted with approval that “the subject to be investigated” by the
congressional committes "was the administration of the Department of Justice -- whether its
functions were being properly discharged or were being neglected or misdirected, and
particularly whether the Attorney General and his assistants were performing or neglecting
their duties in respect of the institution and prosecution of proceedings to punish erimes...."**
In its decision, the Court sustained the contempt arrest of the Attormey General's brother for
withholding information from Congress, since Congress "would be materially aided by the
information which the investigation was calculated to elicit."® Thus, the Supreme Court
unequivocally precluded any blanket claim by the Executive that eversight could be barred
regarding "whether the Attorney General and his assistants were performing or neglecting
their duties in respect of the institution and prosecution of proceedings.”

In another Teapot Dome case that reached the Supreme Court, Sinclair v. United
States, 7 adifferent witness at the congressional hearings refused to provide answers, and was
prosecuted for contempt of Congress. The witness had noted that a lawsuit had been
commencead between the government and the Mammoth Oil Company, and declared, "I shall
reserve any evidence I may be able to give for those courts. . . and shall respectfully decline
to answer any questions propounded by your committee."™ The Supreme Court upheld the
conviction of the witness, who had appeared voluntarily, for contempt of Congress. The
Court considered and rejected in unequivocal terms the witness's contention that the
pendency of lawsuits gave an excuse for withholding information. Neither the laws directing
that such lawsuits be instituted, nor the lawsuits themselves, "operated to divest the Senate,
orthe committee, of power further to investigate the actual administration of the land laws. "

2 Wilkinson v. United States, 365 U.S. 408-09 (1961).
B 273U.8.135,151 (1927).

“ o at177.
L)
16 i

T 279U.S. 263 (1929).
B Jd, at290.
¥ Id at 295,
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The Court further explained: *It may be conceded that Congress is without authority
to compel disclosures for the purpose of aiding the prosecution of pending suits; but the
authority of that body, directly or through its committees, to require pertinent disclosures in
aid of its own constitutional power is not abridged because the information sought to be
elicited may also be of use in such suiis."® In other words, those persons having evidence
in their possession, including officers and employees of executive agencies, can not lawfully
assert that because lawsuits are pending involving the government, "the authority of [the
Congress}, directly or through its committees, fo require pertinent disclosures" is somehow
"abridged.”

The Supreme Court in the Teapot Dome cases therefore enunciated in the clearest
manner the independence of Congress’ power to probe. The cotncidental focus onthe Justice
Department and the ability of committees to look deeply into all aspects of its sensitive law
enforcement function underlines the potential breadth of that power with respect to other
Executive Branch agencies and private sector entities as well.

B. The Essential Tools of Oversight
I.  The Subpoena Power

The power of inquiry, with the accompanying process to enforce it, has been deemed
“an essential and appropriate auxiliary io the legistative function."™ A properly authorized
subpoena issued by a committee or subcommitfee has the same force or effect as a subpoena
issued by the parent House itself” To validly issue a subpoens, individual committees or
subcommittees must be delegated this authority. Both Senate® and House™ mles presently
empower all standing comimittees and subcommittees to require the attendance and testimony
of witnesses and the production of documents. Special or select committess must be
specifically delegated that authority by Senate or House resolution.™ The rules or practices
of standing committees may restrict the issuance of subpoenas only to full committees or in
certain instances allow issuance by a committee chairman alone, with or without the
concurrence of the ranking minority member.

® Jd at295.
* MeGrain v. Daugherty, supra, 273 U.S, at 174-75,
® Id at 158,

Senate Rule XXVI(1 ) All Senate rules hereinafter cited were in effect as of 1999 unless
otherwise indicated and may be found in Sen. Doc. No. 106-6 compiled by the Senate Committee
on Rules and Administration).

#* House Rule XI{2Xm)(1 }(All House rules hereinaftor cited were ineffectas of 199 unless
otherwise indicated and may be found in Rules Adopted By The Committee of the House of
Repregentatives, compiled by the House Rules Committee as a committee print).

»  See, e.g. SRes. 23, 100th Cong. (fran-Contra); Sen. Res. 495, 96th Cong. (Rilly
Cartet/Libya).
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Committees may issue subpoenas in furtherance of an investigation within their subject
matter jurisdiction as defined by Senate® and House” rules which confer both legislative and
oversight jurisdiction. Subpoenas may be issued on the basis of either source of authority.

A witness seeking to challenge the legal sufficiency ofa subpoena, i e., the committee's
authority, alleged constitutional rights violations, subpoena breadth, has only limited
remedies available to raise such objections. The Supreme Court has ruled that eourts may
not enjoin the issuance of a congressional subpoena, holding that the Speech or Debate
Clause of the Constitution™ provides "an abselute bar to judicial interference” with such
compulsory process.” As a consequence, a witness' sole remedy generally is to refuse to
comply, risk being cited for contempt, and then raise objections as a defense in a contempt
prosecution.

Challenges to the legal sufficiency of subpoenas must overcome formidable judicial
obstacles. The standard to be applied in determining whether the congressional investigating
power has been properly asserted was articulated in Wilkinsen v. United States: (1) the
committee's investigation of the broad subject matter area must be authorized by Congress;
(2) the investigation must be pursuant to "a valid legislative purpose”; and (3) the specific
inquiries must be pertinent to the broad subject matter areas which have been authorized by
the Congress.”

With respect to authorization, a committee's authority derives from the enabling rule or
resolution of its patent body. In construing the scope of such authorizations, the Supreme
Court has adepted a mode of analysis not unlike that ordinarily fellowed in determining the
meaning of a statute: it looks first to the words of the authorizing rule or resolution itself,
and then, if necessary, to the usual sources of legislative history, including floor statements,

_reports and past committee practice.”

As to the requirement of "valid legislative purpose,” the Supreme Court has mede it
clear that Congress does not have to state explicitly what it intends to do as a result of an
investigation. When the purpose asserted is supported by reference to specific problems
which in the past have been, or in the future may be, the subject of appropriate legislation,
it has been held that a court cannot say that a committee of Congress exceeds its power when
it seeks information in such areas™

% Senate Rule XXV.

?” House Rule X.

1.8, Const, Art. 1, sec. 6, ¢l. 1.

2 Eastland v. United States Servicemen's Fund, 421 U.S. 491, 503-07 (1975).
3365 U.S. 399, 408-09 (1961).

3 Barenblatt v. United States, 360 U.S. 109, 117 1959); Watkins v. Unifed States, supra,
354 U.S. at 209-218. !

2 Inre Chapman, 166 U.S. 661, 669 (1897).

3 Shelton v. United States, 404 F.2d 1292, 1297 (D.C. Cir. 1968), cert. denied, 393 U.S.
1024 (1969).
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Also, in determining the pertinency of questions to the subject matter under
investigation, the courts have required only that the specific inquiries be reasonably related
to the subject matter under investigation.® An argument that pertinence must be shown
*with the degree of explicitness and clarity required by the Due Process Clause” has been
held to confuse the standard applicable in those rare cases when the constitutional rights of
individuals are implicated by congressional investigations with the far more common
situation of the exercise of legislative oversight over the administration of the law which
does not involve an individual constitutional right or prerogative. It is, of course, well
established that the courts will intervene to protect constitutional rights from infringement
by Congress, including its committees and members.” But "[wlhere constitutional rights are
not violated, there is no warrant to interfere with the internal procedures of Congress,"*

Finally, it is useful to note that the obligation to comply with a legitimate committee -
request for information and documents is not dependent on the issuance of compulsory
process. As indicated previously, the witness found in contempt in the Sinclair case for
refusing to respond to questions posed by the Committee appeared voluntarily. Further, the
courts have held that the legal obligation to surrender documents requested by the chairman
of a congressional committee arises at the time of the official request”, and have agreed in
construing 18 U.S.C. 1505, a statute proscribing the obstruction of congressional
proceedings, that the statute is broad enough to cover obstructive acts in anticipation of a
subpoena.™ Thus a refusal to comply with a letter request could engender a contempt
citation in the proper circumstances.

2. Congressional Grants of Immunity

The Fifth Amendment to the Constitution provides in part that "nio person . . . shall be
compelled in any criminal case to be a witness against himself ... " The privilege against
self-incrimination is available to a witness in a congtessional investigation. When a
witness before a conumittee asserts his constitutional privilege, the committee may obtain a
court order which compels him to testify and grants him immunity against the use of his

¥ Sinclair v. United States, supra, 279U 8. at 299; Ashland Oil, Inc. v. F.T.C., 409 F.Supp.
at305.

3 See, e.g, Yellinv. United States, 374 U.S. 109, 143, 144 (1969); Watkins v. United States,
supra; United Stotes v. Ballin, 144 US. 1, 5 (1892).

¥ Exxon Corporation v. F.T.C., 589 F.2d 582, 590 (D.C. Cir. 1978).
¥ See, e.g., Ashland Oil Co. v. FTC, 598 F.2d 977, 980-81 (D.C. Cir. 1976).

¥ See,e.g, United States v. Mitchell, 877 F.2d 297, 300-01 (9% Cir. 1979)(*“To give section
1505 the protective force it was intended, corrupt endeavors to influence congressional
investigations must be proscribed even when they occur prior to formal committee authorization.”);
United States v. Tallent, 407 F Supp 878, 888 ( N.D.Ga. 1975); United States v. North, 708 F.Supp.
372 (D.D.C. 1988); United States v. North, 708 F.Supp. 389 (D.D.C. 1988)(holding that the
defendants’ acts constitated the felony offenses of obstruction of Congress and of making false
statements, even though the inquiry letters and responses ocourred in the absence of committee votes
and subpoenas or oaths).

¥ See Watkins v. United States, 354 U.S. 178 (1957); Quinn v. United States, 349U 8. 155
(1955).
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testimony and information derived from that testimony in a subsequent criminal prosecution.
He may still be prosecuted on the basis of other evidence.

The privilege against self-incrimination is an exception to the public's right to every
person's evidence. However, a witness' Fifth Amendment privilege can be restricted if the
government chooses to grant him immunity. Immunity is considered to provide the witness
with the constitutional equivalent of his Fifth Amendment privilege.* Immunity grants may
be required in the course of an investigation because "many offenses are of such a character
that the only persons capable of giving useful testimony are those implicated in the crime.""
Such grants may be appropriate when a committee is convinced that the testimony elicited
will produce new or vital facts that would otherwise be unavailable or to allow a witness to
implicate persons of greater rank or authority. Grants of immunity have figured prominently
in a number of major congressional investigations, including Watergate (John Dean and Jeb
Magruder) and Iran-Contra (Oliver North and John Poindexter).

The scope of the immunity which is granted, and the procedure to be employed, are
outlined in 18 U.S.C. §§ 6002, 6005. If a witness before the House or Senate or a committee
or subcommittee of either body asserts his privilege, or if a witness who has not yet been
called is expected to assert his privilege, an authorized representative of the House or of the
committee may apply to a federal district court for an order directing the individual to testify
or provide other information sought by the Congress. If the testimony is to be before the
full House or Senate, the request for the court order must be approved by an affirmative vote
of a majority of the Members present of the House or Senate. If the testimony is to be given
before a committee or subcommittee, the request for the order must be approved by an
affirmative vote of two-thirds of the Members of the full committee.®

Atleast ten days prior to applying to the court for the order, the Attorney General® must
be notified of the Congress' intent to seek the order,” and issuance of the order will be
delayed by the court for as much as twenty additional days at the request of the Attorney
General.* Notice to the Attorney General is required so that he can identify in his files any
information which would provide an independent basis for prosecuting the witness, and place
thatinformation under seal. Neither the Attorney General nor an independent counsel would
have aright to veto a committee's application for immunity ”” The role of the court in issuing
the order is ministerial and therefore, if the procedural requirements under the statutes are
met, the court may not refuse to issue the order or impose conditions on the grant of

#  See generally Kastigar v. United States, 406 U.S. 441 (1972),
‘' Kastigar v. Uniled States, 406 U.S. at 446.

42

18 U.S.C. § 6005(a); See also dpplication of Senate Permanent Subcommittee on
Investigations, 655 F.2d 1232 (D.C. Cir.), cert. denied, 454 1.8, 1084 (1981).

18 US.C. §6005(b).

#  Notice should be given to an independent counsel where one has been appointed, since

he would have the powers usually exercised by the Justice Department. See 28 U.S.C. § 594.
% 18 U.S.C. § 6005(b). The Justice Depariment may waive the notice requirement,
Application of Senate. Permanent Subcommittee on Investigations, 655 F.2d at 1236,
% 18 U.S.C. § 6005(c).

4 Gee H.R. Rept. No. 91-1549, 91st Cong., 2d Sess. 43 (1970).
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immunity.”® However, although the court Jacks power to review the advisability of granting
immunity, it might be able to consider the jurisdiction of Congress and the committee over
the subject area and the relevance of the information that is sought to the committee's
: teer 49

inquiry.

After an immunity order has been issued by the court and comrmunicated to the witness
by the chairman, the witness can no longer decline to testify on the basis of his privilege, "but
no testimony or other information compelled under the order (or any information directly or
indirectly derived from such testimony or other information) may be used against the witness
in any criminal case, except a prosecution for perjury, giving a false statement, or otherwise
failing to comply with the order.™® The immunity that is granted is "use" immunity, not
“transactional” immunity.” That is, neither the immunized testimony that the witness gives
to the committee, nor information derived from that testimony, may be used against him in
a subsequent criminal prosecution, except one for falsely testifying to the committee or for
contempt. However, he may be convicted of the crime (the "transaction”) on the basis of
evidence independently obtained by the prosecution and sceled before his congressional
testimony, and/or on the basis of information obtained after his congressional appearance but
which was not derived, either directly or indirectly, from his congressional testimony.

In determining whether to grant immunity to a witness, a commitice may consider, on
the one hand, its need for his testimony in order to perform its legislative, oversight, and
informing functions, and on the other, the possibility that the witness' immunized
congressional testimony could jeopardize a successful criminal prosecution against him. If
a witness is prosecuted after giving immunized testimony, the burden is on the prosecutor
to establish that the case was not based on the witness' previous testimony or evidence
derived therefrom.®

Appellate court decisions reversing the convictions of key Iran-Contra figures Lt.
Colone! Ofiver North™ and Rear Admiral John Poindexter™ appear to make the prosecutorial
burden substantially more difficult, if not insurmountable, in high profile cases. Despite
extraordinary efforts by the Independent Counsel and his staff'to avoid being exposed to any
of North's or Poindexter's immunized congressional testimony, and the submission of sealed
packets of evidence to the district court to show that the material was obtained independently
of any immunized testimony to Congress, the appeals court in both cases remanded the cases
fora further determination whether the prosecution had directly or indirectly used immunized
testimony.

®  Jd See also S.Rept. No. 91-617, 91st Cong., Ist Sess. 145 (1969); Application of US.
Senate Select Committee on Presidential Campaign Activities, 361 F.Supp. 1270 (D.D.C. 1973).

® Application of U.S. Senate Select Commiitee, 361 F.Supp. at 1278-79.

18 US.C.L§ 6002,

' The constitutionality of granting a witness only use immunity, rather than transactional
immunity, was upheld in Kastigar v. United States, supra.

2 Kastigar v. United States, sypra, 406 U.S. at 460.

3 United States v. North, 910 F.2d 843 (D.C. Cir.), modified, 920 F.2d 940 (D.C. Cir. 1996)
cert. denied, 111 S.Ct. (1991).

* 951 F24 369 (D.C. Cir. 1991).
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While the North and Poindexter rulings in no way diminish a comumittee's authority to
immunize testimony or the manner in which it secures immunity pursuant to the statute, it
does alter the calculus as to whether to seek such immunity. Independent Counsel Lawrence
E. Walsh observed that "[t]he legislative branch has the power to decide whether it is more
important perhaps even to destroy a prosecution than to hold back testimony they need. They
make that decision. Itis not a judicial decision or a legal decision but a political decision of
the highest importance.”™ It has been argued that the constitutional dimensions of the crisis
created by the Iran-Contra affair required the type of quick, decisive disclosures that could
result from a congressional investigation but not from the slower, more deliberate criminat
investigation and prosecution process.” Under this view, the demands of a national crisis
may justify sacrificing the criminal prosecution of those involved in order to allow Congress
to uncover and make public the truth of the matter at issue. The role of Congress as overseer,
informer, and legislator arguably warrants this sacrifice. The question becomes more
difficult as the sense of national crisis in a particular circumstance is less acute, and the
object is, for example, to trade-off a lesser figure in order to reach someone higherupina
matter involving "simple” fraud, abuse or maladministration at an agency. Inthe end, case-
by-case assessments by congressional investigators will be needed, guided by the sensitivity
that these are political judgments. :

3. Grants of Special Investigative Powers

Often in high profile oversight investigative proceedings, focusing on scandals, alleged
abuses of autherity, suspected illegal conduct, or other unethical behavior, the Houses will
vest standing committees, or specially created, temporary panels, with special investigative
authorities. The most common is staff deposition authority. Thus, committees normaily rely
on informal staff interviews to gather information preparatory to investigatory hearings.
However, with more frequency in recent years, congressional committees have utilized staff
conducted depositions as a tool in exercising the investigatory power.”” Staff depositions
afford a number of advantages for committees engaged in complex investigations. Staff
depositions may assist committees in obtaining sworn testimony quickly and confidentially
without the necessity of Members devoting time to lengthy hearings which may be
unproductive because witnesses do not have the facts needed by the committee or refuse to
cooperate. Depositions are conducted in private and may be more conducive to candid
responses than would be the case at a public hearing. Statements made by witnesses that
might defame ot even tend to incriminate third parties can be verified before they are
repeated in an open hearing. Depositions can cnable a committee to prepare for the
questioning of witnesses at a hearing or provide a screening process which can obviate the
need to call some witnesses. The deposition process also allows questioning of witnesses
outside of Washington thereby avoiding the inconvenience of conducting field hearings
requiring the presence of Members.

% Lawrence E. Walsh, The Independent Counsel and the Separation of Powers, 25 Hous.

L. Rev. 1, 9(1988).

% Michael Gilbert, The Future of Congressional Use Immunity After United States, v.

North, 38 Amer. Crim.L.Rev. 417,430-31 (1993). See also, Arthur L. Limon and Mark A Belnick,
Congress Had to Immunize North, Wash. Post, July 29, 1990, at p. C7.

7 Eg,S. Res. 229, 103d Cong. (Whitewater); S. Res. 23, 100th Cong. (Iran-Contra); H.
Res. 12, 100th Cong. (Iran-Contra); H. Res. 320, 100th Cong. (impeachment proceedings of Judge
Alcee Hastings); S. Res. 495, 96th Cong. (Billy Carter/Libya).
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Certain disadvantages may also inhere. Unrestrained staff may be tempted to engage
in tangential inquiries. Also depositions presenta "cold record” of 2 witness's testimony and
may not be as useful for Members as in person presentations.. Finally, in the current absence
of any definitive case law precedent, legal questions may be raised concerning the ability to
enforce a subpoena for a staff deposition by means of contempt sanctions, and to the
applicability to such adeposition of various statutes that proscribe false material statements.™

At present neither House has rules that expressly authorize staff depositions. On a
number of occasions such specific authority has been granted pursuant to Senate and House
resolutions.”® When granted, a committee will normally adopt procedures for taking
depositions, including provisions for notice (with or without a subpoena), transcription of
the deposition, the right to be accompanied by counsel, and the manner in which objections
fo questions are to be resolved.®

In addition, standing and special committees have been given international information
gathering authority, the authority to access tax information in the custody of the Internal
Revenue Service, and the authority to participate in judicial proceeding.®*

C. Enforcement of the Investigative Power
1. The Contempt Power

While the threat or actual issuance of a subpoena often provides sufficient leverage for
effective compliance with investigative information demands, it is through the contempt
power that Congress may act with ultimate force in response to actions which obstruct the
legislative process in order to punish the conteranor and/or to remove the obstruction. The
Supreme Court eatly recognized the power as an inherent attribute of Congress' legislative
authority, reasoning that if it did not possess this power, it "would be exposed to every
indignity and interruption that rudeness, caprice or even conspiracy may mediate againstit."®

There are three different kinds of contempt proceedings available. Both the House and
Senate may cite a witness for contempt under their inherent contempt power or under a
statutory criminal contempt procedure. The Senate also has a third option, enforcement by

®  SecJay R. Shampansky, Staff Depositions in Congressional Investigations, CRS Report
4 g p

No. 95-949 A, December 3, 1999 (suggesting that the criminal contempt procedure would be
available if a committee adopted rules of procedure providing for Member involvement if a witness
raises objections and refuses 1o answer; and that analogous case law under false statements and
obstruction of Congress statutes would support prosecutions for false statements made during a
deposition.).

¥ See examples cited in Shampansky note 63, szpra.

@ See, e.g, Senate Permanent Committee on Investigations Rule 9; House Iran-Contra
Committee Rule 6, H. Res. 12, 133 Cong. Rec. §22 (1987). .

¢ For a compilation of selected grants of special authorities since Watergate, see
Congressional Oversight Manual, supra note 1 at 86-88.

@ Anderson v. Dunn, 19 U.S. (6 Wheat) 204 (1821).
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means of a statutory civil contempt procedure. The three proceedings may be briefly
described®

(a) Inherent Contempt

Under the inherent contempt power, the individual is brought before the House or
Senate by the Sergeant-at-Arms, fried at the bar of the body, and can be imprisoned in the
Capitol jail. The purpose of the imprisonment or other sanction may be either punitive or
coercive. Thus, the witness can be imprisened for a specified period of time as punishment,
or for an indefinite period (but not, at least in the case of the House, beyond the end of the
Congress} until he agrees to comply. When 2 witness is cited for contempt under the
inherent contempt process, prompt judicial feview is available by meaus of a petition fora
writ of habeas corpus. In an inherent contempt proceeding, although Congress would not
have to afford the contemmnor the whole panoply of procedural rights available to a defendant
in a criminal case, notice and an opportunity to be heard would have to be granted. Also,
some of the requirements imposed by the courts under the statutory criminal contempt
procedure might be mandated by the due process clause in the case of inherent contempt
proceedings.®

The inherent contempt power has not been exercised by either House in over sixty years
because it has been considered to be too cumbersome and time consuming for 2 modern
Congress with a heavy legislative workload that would be interrupted by a trial at the bar.

(b) Statutory Contempt

Recognizing the problems with use of the inherent contempt process, a statutory
criminal contempt procedure was enacted in 1857 which, with only minor amendments, is
codified today at 2 U.8.C. §§192 and 194, Under 2 U.S.C. § 192, a person who has been
subpoenaed to testify or produce documents before the House or Senate or a committee and
who fails to do so, or who appears but refuses to respond to questions, is guilty of a
misdemeanor, punishable by a fine of up to $1,000 and imprisonment for up to one year.
Section 194 establishes the procedure to be followed if the House or Senate refers a witness
to the courts for criminal prosecution. A contempt citation must be approved by the
subcommittee, the full commitiee, and the full House or Senate (or by the presiding officer
if Congress is not in session). The criminal procedure is punitive in nature. It is not
coercive because a witness generally will not be able to purge himself by testifying or
supplying subpoenaed documents after he has been voted in contempt by the committee and
the House or the Senate, Under the statute, after a contempt has been certified by the
President of the Senate or the Spealer of the House, 1t 1s the "duty” of the U 8. Attorney "to
bring the matter before the grand jury for its action." It remains unclear whether the "duty"

®  For a more comprehensive treatment of the history and legal develpment of the

congressional contempt power, see Jay R. Shampansky, Congress' Contempt Power, CRS Report No.
86-83A, February 28, 1986.

% See, Groppi v. Lestie, 404 U.S. 496 {1972).



98

CRS-13

of the U.S. Attorney to present the contempt to the grand jury is mandatory or discretionary,
since the sparse case law that is relevant to the question provides conflicting guidance™.®

This potential conflict between the statutory language of §194 and the U.S. Attomey's
prosecutorial discretion was highlighted by the inability of the House of Representatives in
1982 to secure a contempt prosecution against the Administrator of the Environmental
Protection Agency, Ann Burford. Burford, atthe direction of President Reagan, had asserted
executive privilege as grounds for refusing to respond to a subpoena demand for docunients.
She was cited for contempt by the full House and the contempt resolution was certified by
the Speaker and forwarded to the U.S, Attorney for the District of Columbia for presentment
{o the grand jury. Relying on his prosecutorial discretion he deferred doing so pending a
court challenge to the contempt citation, and after that suit was dismissed he further delayed
submission while settlement negotiations were proceeding. Ultimately the Executive turned
over the disputed documents and the House withdrew its contempt citation.

The Burford controversy may be seen as unusual, involving highly sensitive political
issues of the time. In the vast majority of cases there 1s likely to be no conflict between the
interests of the two political branches, and the U.S. Attorney can be expected to initiate
prosecution in accordance with § 194.

(c) Civil Contempt

As an aliernative fo both the inherent contempt power of each House and criminal
contempt, Congress enacted a civil contempt procedure which is applicable only to the
Senate.* Upon application of the Senate,” the federal district cowrt is to issue an order to
a person refusing, or threatening fo refuse, to comply with a Senate subpocna. If the
individual still refuses to comply, he may be tried by the court in summary proceedings for
contempt of court, with sanctions being imposed to cocrce his compliance. Civil contenpt
might be employed when the Senate is more concerned with securing compliance with the
subpoena or with clarifying legal issues than with punishing the contemnor. Civil contempt
can be more expeditious than a criminal proceeding and it also provides an element of
flexibility, allowing the subpoenaed party to test his legal defenses in court without
necessarily risking a criminal prosecution. Civil contempt is not authorized for use against
executive branch officials refusing to comply with a subpoena.

{d) Alternatives to Contenipt

When an executive branch official refuses to comply with acongressional subpoena and
the dispute cannot be resolved by negotiation and compromise, none of the three types of
contempt proceedings may be completely satisfactory. The statutory civil contempt
proceduze in the Senate is inapplicable in the case of a subpoena to an executive branch
official. Inherent contempt has been described as "unseemly” and cumbersome. And if the

8 See Todd I). Peterson, Prosecuting Executive Branch Officials for Contempt of Congress,
66 NYUL Rev. 563 {1991); Hearing, "Prosecution of Contempt of Congress,” Before the Subcomm.
on Administrative Law and Governmental Relations, House Comm, on the Judiciary, 98th Cong. Ist

Sess. 21-35 (1983) (Statement and Testimony of Stanley Brand).
C % Gee2U.S.C.288d and 28 U.S.C. 1364,
7 Usually brought by the Senate Legal Counsel. 2 U.8.C 288 d{a).
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criminal contempt method is wtilized, the U.S. Attorney, who is an executive branch
appointee may, as occurred in the Burford case, rely on the doctrine of prosecutorial
discretion as grounds for deferring seeking an indictment. Further, with the expiration of the
independent counsel, the often suggested possibility of secking a referral to an independent
counsel is no longer unavailable. -

There are, however, several other alternativesto the three modes of contempt in the case
of an incooperative executive official. The most promising and possibly most expeditious
route for a House comitice would be to seek a resolution of the body authorizing it to bring
a civil suit secking enforcement of the subpoena. There is precedent for bringing such civil
suits under the grant of federal question jurisdiction in 28 U.S.C. 1331, and the Department
of Justice has indicated that it would approve of this course of action to resolve such
interbranch disputes.®® Other alternatives include cutting the appropriations of the
department or agency withholding the requested information, holding up confirmations of
agency officials, or, in an exceptional case, seeking impeachment of the official in question.

I, Application of the Congress’s Oversight Prerogatives: The Practicalities of
Enforcing Information Gathering Demands Against Executive Branch Officials

Congress’ oversight and investigatory powers with respect fo the administrative '
bureaucracy, when viewed in their totality, are so formidable that legitimate requests for
information by committees with proper jurisdiction that are pursued with a sufficient degree
of tenacity and with a sensitivity for individual situational differences and limitations, should
succeed in the vast majority of contested instances, My experience over almost three decades
with such interbranch conflicts is that just the credible threat of a subpoena is usually
sufficient to induce the release ofrequested information inmost instances, and that the actual
issuance of compulsory process normally encourages meaningful negotiations that result in
satisfactory accommodations in most situations that reach that stage. I am aware of only 10
instances in history, all since 1975, in which executive branch officials (all of whom were
at the cabinet-level) were cited for contempt. In only one was there vote on the floor of a
House®, the rest being issued by subcommittees” and committees”. Nine of the ten were
resolved 1o the satisfaction of the committees seeking the information, and each of those
involved claims of executive privilege by the President. The tenth did not involve a
presidential claim of privilege, and was not brought to the House floor for a vote and was not
pursued further,”

The high degree of committee success in these confrontations appears attributable o the
reluctance of most Administrations, and most officials within an Administration, to be faced

® See, e.g., 10 Op. OLC 91 (1986).

¥ H.res.632,97%Cong,, 128 Cong. Rec. 31746-76 (1982) (contempt of EPA Administrator
Anne Burtford).

*  Secretary of Commerce Rogers C.B. Morton (1975); Interior Secretary Joseph Chiifono

(1978); Energy Secretary Charles Duncan (1980); Energy Secretary James Edwards (1980); Attorney
General William French Smith (1984).

" Secretary of State Henry Kissinger (1975); Interior Secrctary James G. Watt (1982);

White House Counsel John M. Quinn (1996); Attorney General Janet Reno (1998).
2 Reno contempt, ILR. Rept. No. 105-728, 105" Cong., 2d Sess. (1998).
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with a contempt citation, even with the almost certain knowledge such a citation will notlead
{o & criminal prosecution. Rather the resuitant media attention and public criticism has been
generally seen as unacceptable. And although there are circumstances when a congressional
subpoena serves as welcome cover for officials to “involuntarily” turn over documents to
comumittees, for the most part thete is a similar pressure on officials to avoid the glare of
publicity and public suspicion, and the time consuming burden of defending a withholding.

Despite the atfractive power of compulsory process, it normally should not be the
weapon of first resort, and in some instances may not be the appropriate vehicle to achieve
the legislative goal. A subpoena is often best not issued until the informal processes of
negotiations and accommodation have become unproductive. Even when that point is
reached, a successful negotiating (and face saving) device for agencies has been for
committees to authorize issuance of a subpoena by the chair in his discretion or by a time
certain if withholding continues. The time delay has often allowed agencies to rethink
positions in the light of the committee’s action.

There are also circumstances when compulsory process and the threat of criminal
contempt are inappropriate to achieving committee goals. If information is needed quickly,
criminal contempt is a time consuming route and will not actually result in 2 judicial order
to produce. Rather, it only punishes the failure to produce the desired documents or
information. To get a production order, civil enforcement is necessary. As indicated
previously, that would require a House resolution authorizing the committee to go to court
for an enforcement order. The institutional downside is that what is essentially a political
dispute between the branches would be left to the uncertainty and often time consuming
nature of the judicial process.

Instead of prosecution or litigation, Congress has a host of other tools to secure
information and testimony it needs. It can delay action on bills favored by the
Administration or pass legislation that makes mandatory action that is now discretionary and
is not being done. The power of the purse can be discretely utilized to put pressure on the
Administration. Holds may be put on the Senate confirmation process with respect to
particular or groups of individuals. Ultimately, Congress may use the power of
impeachment.

A brief examination of the three areas of Subcommittee concern with OMB actions
suggests that two may be more amenable to different enforcement methods.

For exarnple, your dispute with OMB with respect to the Paperwork Reduction Act”™
appears to essentially involve your interest is knowing whether the Office of Information and
Regulatory Affairs (OIRA) is effectively carrying out its statutory mission to reduce the
burden imposed by information callection requests (ICR’s) by agencies. The statute
empowers OIRA to review and reject an ICR in part or in its entirety.” The statute requires
that the information collection burden be reduced by stated percentages (10% each in fiscal

T 44 US.CA. 3501 et seq. (Suppl. 1999).
M 44U.SC. 3507,
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years 1996 and 1997, and 5% each in fiscal years 1998, 1999 and 2000).” OMB has
conceded that OIRA has failed to meet these statutory objectives in each year so far. Your
Subcommittee seeks information about the effectiveness of OIRA’s administration of the
PRA, including, among other things, “actual substantive changes” made by OIRA during its
review of agency ICR’s. OMB’s response is that “it is our view that a substantive change
is ‘made by OMB’ only when OMB exercises its authority to disapprove a collection or when
an agency withdraws a collection during our review.” OMB does not deny that it may object
to certain requirements in an ICR and that an agency may agree to delete them as a condition
of approval for the rest of the ICR (or that OIRA has the authority to do so). It simply
refuses to reveal whether it ever exercises this discrete review authority. This would appear
to be an unquestionably valid exercise of the Subcommittee’s oversight authority. IfOIRA
is never exercising such review authority, or is doing so in a manner the Subcommittee
deems perfunctory, it is a matter it may deem of legislative concern requiring remedial
action. Also, it is within the prerogative of the Subcommittee to suggest that in the future
that OIRA record instances in which it has vetoed certain requirements. Of course, it may
not require OIRA to do so,” but the agency’s refusal to do so would provide further impetus
for remedial legislation. To hold the Director of OMB in contempt for what may in fact be
obdurate refusals to implement the law the way Congress intended, might be seen as a bald
attepapt to circumvent the limitations placed on the exercise of legislative power by Chadha.

A more direct and effective (and certainly more constitutional) manner of achieving
compliance would be through the authorization and appropriations processes. Legislation
directing that OIRA periodically report publically when and how it has rejected particular
requirements of ICR’s could be explicit. Indeed, Executive Order 12, 866,” which governs
OIRA review of agency rulemakings, requires that an agency must identify, in the Federal
Register notice accompanying the proposed rule, any changes it has made at the suggestion
of OIRA. It would appear anamalous that an Administration policy voluntarily adopted to
publically disclose OIRA impact in a closely analogous ares, is unacceptable for OIRA
Paperwork Act actions.

Similarly, the appropriations process could be used as a remedy in other areas in
dispute. Your Subcommittee believes that assigning one full time employee (FIE) to
Internal Revenue Service ICRs, which represent an estimated 80% of federal paperwork
burden, is inadequate. Appropriations legislation could require assigning a specific number
of FTE’s to IRS paperwork, Finally, OMB’s appropriation (not OIRA’s) might be directly
tied to its success in achieving annual paperwork reductions by reducing it proportionately
by the percentage it fails the reduction quota. While draconian, the very suggestion might
spur greater voluntary agency efforts.

Similarly, the failure of OMB to fully comply with a statatory direction™ to issue
guidance to agencies with respect to several important interpretative issues that have

44 U.S.C. 3505 (a).

" See, INS v. Chadha, 462 U.S. 919 (1983).

77 58 Fed. Reg, 51,735 (1993), reprinted in 5 U.S.C. 601 note (1994).

™ Omnibus Consolidated Appropriations Act, Pub. L. 105-277, 112 Stat. 2681 (1998).
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impeded the effective implementation of the 1996 Congressional Review Act™ has caused
the Subcommittee concern. The guidance failed to include adiscussion of agency documents
covered by the term “rule”, a statement with respect the judicial reviewability of
effectiveness of covered rules that are notreported for congressional review, and clarification
on whether the “good cause” exemption may be used for rules previously subject to notice
and comment. Legitimate disagreements between the executive and subsequent Congresses
on the interpretation of statutory provisions are traditionally resolved by legislative
remediation or judicial construction in the course of litigation, not through the contempt
process.

Finally, we turn to the Juae 26, 1998, subpoena to OMB Director Jacob Lew for
information on a proposed increase in funding for the White House Initiative on Global
Climate Change. A full response has been long delayed. OMB has conceded that it did not
conduct a complete search for the matter encompassed by the subpoena. For cxample,
despite a direction to provide all documents on the subject, OMB inclnded only documents
originated by OMB or with handwritten comments made by OMB, but not pertinent
documents sent to OMB. Also, as part of its search effort, OMB did not contact all OMB
offices or issue written directions to stafl to guide the search for periinent documents. More
recently, with the revelation that several years of White House e-mails encompassing the
period covered by the subpoena were known fo be missing because of a computer
malfunction which was not disclosed and which may contain information pertinent to your
Global Climate Change technology inquiry, further delays in receiving a full response may
be anticipated.

The situation with respect to the Climate Change subpoena may be an appropriate
candidate for contempt action, The delay in response is now nearly two years, The initial
partial response is inexplicable in view of the specificity of the subpoena. The failure to give
explicit written directions to staff with respect to the search for documents was apparently
an abrupt departure from normal agency practice upon receipt of a congressional subpoena.
The Subcommittee has been patient in its pursuit of the documents, even soliciting the aid
of a Senator who put a temporary hold on the nomination for a high Department of Energy
position of the OMB official responsible at the time for monitoring the climate change
funding initiative. Inthisinstance, the Subcommittee’s decision whether to initiate contempt
proceedings may not only properly take into account the natute of the agency’s actions in
withholding of subpoenaed documents, but also the pattern of resistance to Subcommittee
oversight efforts by the agency over the same period of time. Such patiemns have been
utilized in the past to buttress a particular instance of noncompliance.®

5 USCA 801 ef seq. (1999),

% See, e.g., “Proceedings Against John M. Quinn, David Watkins, and Matthew Moore
(Pursuantto Title 2, United States Code, Sections 192 and 194), H.R. Rept. No. 104-598, 104" cong.
2d Sess. 27-34 (1996) (recounting pattern of White House “stonewalling” of previous committee
investigations).
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Mr. McINTOSH. Thank you. Thank you very much. Let me now
turn to the question period of this hearing. I've got several ques-
tions, but let me start with Mr. Rossotti. I wanted to revisit some
of the discussions that we had last year after the last hearing and
see what plans, if any, the IRS has in those areas. I guess the first
one I would ask about was the idea that we spoke about of having
the IRS send each taxpayer a simple booklet similar to what CPAs
send their clients. In fact, just last week I filled mine out and got
it back to the CPA who said I was late already. But I begged and
hedsaid he would get the forms filled out for me to sign next week-
end.

But would it be possible for the IRS to do that? What plans
would you have, if any, to try to move in that direction?

Mr. RossotTI. Well

Mr. McINTOsH. That would allow the taxpayer to choose as their
option to have the IRS fill out the form which you already provide
as an option but it would be a way to facilitate that.

Mr. RossoTTl. I think, Mr. Chairman, the basic idea behind your
suggestion is that the taxpayers would have an option to provide
some or all the information that’s required to fill out the tax form
and then would have the IRS, in some way, complete the process.
Or have a process where they wouldn’t have to do that work them-
selves. And that is a part of a broader issue we refer to as return
free filing. That’s a topic which has been studied over the years in
a number of given ways, and the Restructuring and Reform Act
that was passed by the Congress in 1998 requires us to—it re-
quires the IRS to study various methods of doing that kind of
thing, what’s generally referred to as return free filing. Basically,
we do two things.

One is to produce a report each year on the progress that we’re
making on doing that and second to try to see if we can develop
a way of doing it. I believe the year is 2007. There are a variety
of ideas for how this could be done. Many of them revolve around
the ideas of using the information, as I think you suggested last
year when we talked in your office, using the information the IRS
already has in the form of information reporting such as 1099s and
W-2s to prepare part of the return. The issue then is if we did
that, where would we get the rest of the information on such things
as the number of dependents that you have and the filing status
you have and other kinds of deductions?

Mr. McINTOSH. But that’s exactly what you fill out on the form
for your accountant. I mean, and then they keep it from year to
year so you fill out a little box that says has it changed from last
year.

Mr. RossorTi. Exactly.

Mr. McINTOSH. The answers to those questions aren’t com-
plicated. Why does it take 7 years to come up with an answer? My
suggestion is you hire Celera if that’s the problem. They beat the
human genome project and spent a lot less money and just ask
them to do it.

Mr. RossoTTI. The real question is not whether it would take 7
years to do it, although with the computer systems that the IRS
has, actually it probably would take a lot longer than developing
the human genome project, in all honesty, since we’re still using
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systems that were built in the 60’s. But there are some significant
issues as to what the taxpayers want and also, oddly enough, what
kind of paperwork would we put on small business in this area.
One of the suggestions or one of the ways that this information
could be provided would be by enhancing what’s called the W—4
form, which is the form that the employers submit to their busi-
nesses to do exemptions for employees. That’s one of the methods
by which this information is already partially collected.

So that is one of the suggestions. We would build on that. If we
were to require the taxpayer to send information about some of
these details to the IRS directly, we have learned from previous re-
search that that is not necessarily something that the taxpayers
would prefer to do, because it might actually require them to send
us more details about their personal situation than they currently
do, even though it would, on the other hand, eliminate some of the
computational burdens. So those are some of the issues.

We have actually completed some initial focus group studies on
this subject with taxpayers and have found that actually there is
more receptivity than what there was 5 or 6 years ago to this idea,
although it’s still very mixed. Some taxpayers basically don’t like
the idea of sending more information and having the IRS produce
their returns effectively.

There are also some very significant, I have to say, issues about
how this would be done because, for example, today the single big-
gest, error that occurs on tax returns from individual taxpayers ac-
tually has to do with the whole issue of designating your filing sta-
tus, whether you're married, head of household as well as the num-
ber of exemptions you're entitled to. It’s actually quite complicated
under the law to determine in some cases whether you're entitled
to an exemption for a certain individual as a dependent. Also, it
can be complicated to determine other credits and exemptions that
relate to the taxpayer’s personal situation, such as the EITC cred-
its, child credits, education credits. These all have to do basically
with the questions what is a dependent, who is a child, what is
your household status. Today that area of Tax Code and that area
of filing generates more errors than anything else.

As a result, the IRS has worked on a number of strategies, in-
cluding, of course, trying to match social security numbers and
other identification numbers that taxpayers put on these forms,
and that screen out a considerable number of errors.

It’s not clear how that would be done. It’s one of the issues that
we have to study.

I don’t mean to bore with you a long litany. There is a valid idea
here. We are proposing it. As a matter of fact, I have a hearing to-
morrow in the Senate on this very topic. We will be issuing our
first preliminary report later this summer on this subject.

Mr. McINTOSH. Let me say I hope it’s much better than what you
just described now because you’re making the whole question much
too complicated. It doesn’t have to be required, so it’s not black or
white. You have to require it or not let people do it. There is a mid-
dle ground of making it optional.

And second, all of those complicated questions on dependents
have to be resolved anyway and an accountant doesn’t know any
more about a person’s family relationship is than the IRS does.



105

They have to rely on the person answering the same questions and
then filling out the forms. So my question is: why wouldn’t the IRS
be willing to say to the taxpayer let me give you an option for us
to do that? You fill out this form that you would otherwise have
to fill out for your accountant, we’ll calculate the tax you owe and
you send us the money.

Mr. RossOTTI. As I said, generally the idea is that we would take
some of the information from the taxpayer and take other informa-
tion we already have from W—-2s and 1099s. I think the issues that
revolve around that are how much information would you actually
have to send the IRS to allow us to do that. That’s the point I was
getting at. You know it may be more information than even the
taxpayers currently submit to the IRS.

Mr. McINTOSH. So they make a choice if they don’t want to do
that, they do it themselves.

Mr. RossOTTI. The other one is one of timing. 75 percent of the
taxpayers receive refunds today, roughly. And by statute and by ex-
pectation we get those refunds out within about 6 weeks if they're
paper returns and 2 weeks if theyre electronically filed returns.
Currently we don’t get W—2s, the information from W-2’s, from the
Social Security Administration until summer and we don’t get
much of the 1099 information we would need to match up. We do
get it in the first quarter, but we usually get corrections that don’t
take place until the summer.

So from the time standpoint, unless there was some major struc-
tural change in the way that the wage information is reported and
other information is reported, we wouldn’t be able to actually
produce those returns and send refunds out until about October or
November, which I think would probably not be acceptable to most
taxpayers.

So that is an issue that is not fully within the control of the IRS.
It would really relate to rethinking how that whole process works,
reporting wages and other information.

Mr. McINTOSH. Let me make sure I understand. So my employer,
now the Federal Government, sends me a copy of that W-2, they
don’t send you a copy of it at the same time.

Mr. RossoTTI. No. It’s to avoid a burden on small business. The
employer sends the information to the Social Security Administra-
tion and the Social Security Administration processes it and does
editing and so forth. We generally get the information around July
or August. We do get the information directly from—for example,
if you had interest and dividends and that’s reported by your bank
on a 1099 form we do get that information either at the end of Feb-
ruary or under the new law it could be the end of March. But then
there are subsequent corrections that take place. We get a billion
documents like that. So it’s a major operation. So by the time we
actually have that information in usable form from the Social Secu-
rity Administration and the vendors, it’s late summer, which obvi-
ously is too late to use for at least the current tax processing cycle.
Those are some of the issues.

Mr. McINnTOSH. I understand that. Let me make a recommenda-
tion as you consider that report then because it can help us here
in Congress, and that would be to identify the parts of those ideas
that could be done immediately. And that may mean the taxpayer
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has to send you their W—2 rather than you add it in for them. You
may want to do it optionally rather than require. And start at that
level, what could be done now, what would need to be changed,
what would you have to get from the Social Security Administra-
tion so that we could start implementing parts of it sooner and see
how the public responds to it.

I've got some more questions, but I have also used up my time.
So let me turn now to Mr. Kucinich for questions he has.

Mr. KuciNicH. Thank you very much, Mr. Chairman. Before I
begin with a few questions, I want to ask the indulgence of the
Chair if I may make an introduction. We’re pleased to have with
us visiting Washington today a member of Parliament and one of
our counterparts from the United Kingdom. I would like to ask
Member of Parliament Ian Stuart to please stand up and be recog-
nized. Welcome.

And I'm about to have a privilege that many Americans would
love as we approach the day of reckoning with the tax man, and
that is a chance to ask the Commissioner of the IRS some ques-
tions. So 'm—and before I do that I want to say to Ms. Noe, you
know, I hear what you’re saying. And I think it’s important that
you and the other representatives from Mr. McIntosh’s constitu-
ency are here today because Congress needs to be informed as to
how people are impacted by the laws which are passed and that
you not be made to feel like you're some kind of criminal because
you can’t figure out these forms that you’re given or that the de-
mand to keep pace with that is so strong that it really makes you
feel what’s the use.

So we, you know, that’s why your chairman—our chairman is
holding these hearings and that’s why I support this continual look
at why we are asking for this information and what’s the purpose.

I would like to ask Commissioner Rossotti what percentage of the
increase in the IRS’s paperwork burden results from legislative
changes?

Mr. RossorTI. Well, according to the numbers I had during fiscal
1999 there were about 200 million hours increase and about

Mr. KuCINICH. I’'m sorry.

Mr. RossOTTI. About 200 million I believe was the total increase
and I believe 148 million, which would be about 75 percent, was
statutorily driven.

Mr. KuciNICH. You know, I note the report that was done by the
GAO, a very interesting report I might add. And as I was looking
at it where they really do substantiate the IRS has this lag in re-
sponding to the requirements of the Paperwork Reduction Act, but
when you get to the chart, and you see that the good news, Mr.
Chairman, is that there is—that Agriculture, Defense, Interior,
Labor, Federal acquisition regulation, Federal Energy Regulatory
Commission, FTC, the Nuclear Regulatory Commission and Small
Business Administration all are indicating reductions are occurring
from 1998 to 1999. So we are seeing some progress. And when
you—if as the Commissioner states the increase in paperwork is a
result of legislative changes, as I think—also the OMB report char-
acterizes by citing the specific statutes where an increase in paper-
work ensued, for example, and this is one of the ones that was in-
teresting, since I have a daughter who’s about to begin college, the
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student loan interest deduction to reflect new code section 221 is
a form of a paperwork increase. So there are education credits as
a form of a paperwork increase, child tax credit paperwork in-
creases.

So, on one hand, we have some increases in paperwork that may
actually be something that American people would find beneficial.
On the other hand, there are areas in paperwork which we need
to keep striving to reduce. I just wanted to thank Mr. Rossotti for
pointing out that even though your paperwork burden seems to be
increasing and you're increasing the burden in turn for Americans,
that some of these statutory requirements involve things that
might actually be beneficial. Would you agree with that?

Mr. RossoOTTI. Yes, I think that what tends to drive the 75 per-
cent are the statutory items that have been put in the Tax Code
by Congress that benefit the taxpayer financially, such as the child
tax credit and the other education credits.

Mr. KucinicH. I wanted to go on record though that Congress is
passing some laws that would appear to improve or increase paper-
work, that the American people would know that those laws are a
benefit to them. I wanted to make that point for the record.

I also want to ask you if you have other good news from the IRS
in terms of how is the electronic filing going since, you know, hope-
fully that’s helping to reduce paperwork. Could you provide a brief
report on that?

Mr. ROssOTTI. Yes. As a matter of fact, I think that is actually
good news. Because our electronic filing this filing season is up
about 16 percent. It’s above what we expected. We'll end up receiv-
ing about 34, 35 million returns electronically—this is individual
returns—about 27 percent of the total. And, of course, in the Re-
structuring Act Congress put a great deal of emphasis on this way
of reducing burden by setting a goal that we try to reach 80 per-
cent electronic filing.

I do want to note one thing along these lines, and I think it’s a
bit responsive in a different way to the chairman’s idea of how we
could set up a system where the taxpayer would not actually fill
out a return but would fill out a question and answer form to pro-
vide the information. For the first time this year we have providers
that we’ve worked with who are offering over the Internet the abil-
ity for a taxpayer to sign onto the Internet and basically fill out
their tax return online by simply answering questions. And then
the Internet system computes the actual return and sends it to us.

Now it doesn’t take advantage yet of the information that we al-
ready have. You have to enter, for example, your 1099 information
because we don’t have that information yet but it does go on those
same lines. I want to point out that in the President’s budget for
this year we worked with the Treasury Department to get in an
item which says that the IRS by 2002 is required or supposed to
get to a situation where we can offer free filing over the Internet
to any taxpayer, any individual taxpayer.

This could be done through cooperation with private industry.
But it would be basically building on what was already done for the
first time this year actually as an option. Part of the 35 million re-
turns we’ve got were this way. I think, given the Internet is so im-
portant and popular, this may be a practical way of trying to move
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to that idea where there’s really no paper in it. You just sign on
to the Internet, it asks you questions, you answer the questions, it
computes the return and sends it to us and that’s the end of it.

Mr. McINTOSH. That’s great.

Mr. KuciNIcH. I want to thank the Commissioner and I'll try
to—I will visit with Mr. Stuart for a second. I will try to come back
for further questions. But thanks for holding this hearing.

Mr. McINTOSH. Absolutely. Thank you, Mr. Kucinich, and I ap-
preciate that a great deal. I can’t resist though to say the solution
to the problem of all these benefits we’ve added in Congress have
been given to us by the two folks from Indiana and going to the
flat tax where we don’t have to confer benefits to individual tax-
payers but everybody gets a lower rate.

Let me ask a question to Mr. Spotila. During the last hearing I
asked OMB’s witness about Vice President Gore’s involvement in
the paperwork reduction due to his various roles on the Reinvent-
ing Government Initiative. The Acting Deputy for Management tes-
tified that the Vice President had not been involved at all in the
Government’s paperwork reduction efforts as of that hearing.

As a consequence, on April 20th and May 11th I wrote the Vice
President again asking him about his efforts on paperwork reduc-
tion. My question for you is since May 1999 what involvement, if
any, has Vice President had with OMB about additional govern-
mentwide paperwork reduction; i.e., Reinventing Government?

Mr. SPOTILA. Yes, Mr. Chairman, at least based on my experi-
ence. I don’t know that I can answer as to everyone at OMB, but
in terms of my experience, the Vice President’s Office and the Na-
tional Partnership for Reinventing Government, which works close-
ly with the Vice President’s Office, have focused quite a bit on in-
formation technology initiatives, the potential use of electronic
technology to streamline paperwork burdens and achieve other effi-
ciencies. I think that their focus has been more on that information
technology area than it has been on interacting either with us or
with the agencies on specific information collection.

So, at least to my knowledge, I think that’s been where they've
decided it would be wisest to focus their efforts.

Mr. McINTOSH. OK. Thank you. One other question that I've got
for the IRS Commissioner, Mr. Rossotti, and that was the other
idea that we had talked about in terms of using a group of small
businesses to ask them not as a focus group so much but what
their experience is when they look at the forms in terms of where
there’s duplicate information and other ways of trying to get input
from small businesses.

Were you able to do any of that in that review process?

Mr. RossorTi. We have had a number of initiatives to ask var-
ious taxpayers, including small businesses, for their input. I men-
tioned the check box proposal which came out of the citizens advi-
sory panel, which includes several small business owners. I think
the very small businesses, the really small self-employed busi-
nesses, will probably be the ones that benefit by that particular
proposal.

We have another initiative that we’re just starting along those
lines. We have what we call a small business lab up in the Seattle
area, which is a group of IRS employees that work directly with
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small businesses in that area to solicit inputs, and one of the initia-
tives that we have for this year that we are just starting is to do
precisely as you suggest, which is to solicit both over the Internet
and in person comments on specific forms that small businesses
use and we’re going to analyze all those and try to correlate them
with problems and errors that taxpayers have on specific forms and
use that as feedback.

So those are two specific initiatives. I would also like to note
something that I'd welcome, Mr. Chairman, an opportunity to per-
haps visit a site with you. We have a site in Indianapolis, an IRS
site, that I have been to within the last couple of months. What we
did with their objective is specifically to research this whole issue
of forms and filings. And up until now they have focused predomi-
nantly on individual forms. And one of the initiatives that we have
come up with, which we’ve implemented, is to try to use the infor-
mation we have to find out people who don’t have to file at all. We
actually have several million forms—you know, filings that we get
where the people think they have to file and they don’t have to. As
a result of their research in Indiana, we have sent out about 4 mil-
lion letters to people, many of these are elderly people, for example,
that continue to file because they just have always been doing it,
but because of their situation they don’t have to. Research showed
that about half of them, once we sent this letter, realized they real-
ly don’t have to file.

They’re now going to be working on some new things on the busi-
ness side, some corporate forms. It’s a group of researchers that are
based in Indianapolis that really energized this. We’ve now con-
nected them up with the people back in Washington and actually
designed the forms. So we have those initiatives.

Mr. McINTOSH. Let me take you up on that offer some time when
you're traveling that way and I'm back there, whenever I'm not
here.

Mr. RossoTTI. I'll do that. It just occurred to me at this hearing,
I didn’t make the connection, but I was out there only a couple of
months ago, that they’re doing that. So we have those initiatives.

Could I just mention one other thing that I hope will accelerate
this process of not just the forms but the whole issue of small busi-
nesses. Part of our broader modernization of the IRS is reorganiz-
ing the whole agency and that was provided for in the restructur-
ing format. One of the major components of this is setting up a
whole new section within the IRS called the Small Business and
Self-employed Operating Division, which will have complete re-
sponsibility for dealing with about 35 to 40 million small busi-
nesses as well as self-employed individuals. One of their arms, one
of their key arms will be a taxpayer education and communication
group. Their entire focus will be working with small businesses to
reduce burden and figure out how we can get things right from the
beginning.

That will be going into operation later this year and will be over
the following year really standing up, as we call it. We hope that
will provide a place where we will have a specific group of people
whose full time, only responsibility will be working with small
businesses to try to figure out how to solve some of these problems.
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Mr. McINTOSH. Excellent. Let me also suggest to you that one
perspective that I found helpful in these oversight hearings because
it’s easy to get into the abstract, but one that brings it down to a
very important question for citizens is how do these small business
paperwork requirements affect the employment decision, and spe-
cifically what Cindy Noe mentioned in terms of her daughter decid-
ing to give up her small business and therefore not employ people.

At a previous hearing we've actually compiled from small busi-
nesses all the different forms and books that they have to read
through for each employee, and it’s quite impressive. It’s not just
IRS, as Cindy mentioned. There are a lot of other agency require-
ments there too. So let me urge you to take back to your folks in
that group, which I am delighted to hear is engaged, that concep-
tually think of a project at least that would focus on the employ-
ment decision, the employer-employee and how things that they
might assume are unrelated to that actually influence that deci-
sion.

Let me switch gears slightly here and ask Mr. Spotila, you men-
tioned in your testimony several things that the agencies are doing
and planning to do. And I commend them for doing that. Let me
focus in directly though on the role that OMB, and specifically
OIRA, has had in helping the agencies to identify specific paper-
work reductions either in items that are up for renewal or in exist-
ing items that are in their inventory of forms approved by the Gov-
ernment. Can you list for me anything that they’ve initiated at
OIRA and the agencies have taken up or even that they've re-
jected?

Mr. SPOTILA. I'm not sure if I'm entirely following the question.
So let me try to answer it and perhaps if I don’t quite get it focused
the way you’d like it I would be happy to clarify further. We work
with the agencies on something like 3,000 to 3,500 information col-
lection requests a year. We have about 20 people at OIRA that do
this along with their other responsibilities, which include regu-
latory review, another key aspect of their jobs. And our people I
think for good reason focus their efforts, A, on the ones that are
most important, in particular, and second those where it looks like
there is some opportunity for improvement.

In general, we try, and it’s been our experience this is the most
successful way to actually gain good results, we try to get the agen-
cy to see the benefits of taking a second look and making more effi-
cient decisions. We try and integrate their efforts with information
technology accomplishments. And we try and develop a good coop-
erative working relationship with them in an effort to get to the
goal I think that you and I both share, which is to try to streamline
their collections and reduce the burden while still enabling them
to obtain the information.

Mr. McINTOSH. My question is can you report to me or have you
asked those 20 employees what ideas have they been responsible
for that have resulted in an actual reduction in paperwork?

Mr. SpoTILA. It’s difficult and I have asked them. What they are
telling me is that the process does not involve them telling an
agency to do this or do that necessarily as much as it is working
with the agency to try to tackle a problem and improve it. So let
me give you, as an example, we might look at a request coming out
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of the Department of Labor to do a survey on equal employment
opportunity compliance. Our statistical policy people who are ex-
perts on surveys will become involved in this, looking at how many
people you actually need to survey. If the survey calls for asking
more people than you need, we’ll make that kind of an observation,
or we'll engage statisticians at the Department of Labor.

Mr. McINTOSH. But you have veto power. You can go beyond ob-
serving and tell them they can’t do it.

Mr. SpoTiLA. What we found is that often we don’t need to. We've
indicated to you those instances where we’ve had to use the so-
called veto power—and there really aren’t very many of those.
What we find is that developing that relationship with the depart-
ment in this way leads to better results.

Mr. McINTosH. OK. I understand that sort of activity. And those
are, I take it, generally renewals or in most cases new paperwork
collections?

Mr. SPOTILA. They could be either one, right.

Mr. McINTOSH. What about the set of existing paperwork re-
quirements and having your staff go back and review those and
call the agency up and say you know we found this and we think
you can reduce the burden by doing this to change it? So it’s a
proactive rather than a reactive role. Does that ever occur?

Mr. SpPOTILA. As you know, we review these at least every 3
years because the approvals cannot exceed 3 years. When we're
doing 3,000, 3,500 a year, in general I think we have focused our
efforts on the new ones coming in, whether a renewal or an infor-
mation collection, rather than going back over reapproved ones to
try to reexamine whether they could be done.

Mr. MCINTOSH. Let me just stop you right there though. That is
an absolute failure of your mission under the Paperwork Reduction
Act, which was to reduce the burden. Reduction implies you take
existing burden and go back and eliminate some of it. That means
you have got to review them and identify which ones can be re-
duced. I mean you've just told me that you absolutely failed in the
mission of your agency under that act.

Mr. SpoTILA. Respectfully, I don’t agree with you.

Mr. McINTOSH. The numbers show you do. Theyre going up
rather than going down.

Mr. SpoTiLA. Let me——

Mr. McINTOSH. Now we know why because you don’t do it.

Mr. SPOTILA. Let me make three observations here. First of all,
as we have said, the agencies bear the primary responsibility under
the Paperwork Act. As Mr. Rossotti has explained, we often get
great cooperation from agencies that are at least looking at how to
do this. They are often in a better position than we are to generate
those kinds of ideas.

Second, we are very much interested and have been working
with the agencies in the information technology area to take advan-
tage of the potential for streamlining in that fashion. And so, our
general work in the information policy area is one that we think
proactively will lead to improvements down the line.

The third aspect is the initiative that I referred to. We recognize
that this is a difficult problem. The answer we think is to engage
people, including people in the private sector, small business own-



112

ers and others, in an effort to look at where our efforts should best
be directed most efficiently and for the most effectiveness. So we
acknowledge there is a great need to be proactive here.

Mr. McINTOSH. I'm going to have to recess the hearing because
I have to go vote on another committee. I must comment that that’s
pretty late in the process for a bill that required you to start doing
this in 1996, but I guess better late than never.

Let me now recess this hearing and we’ll come back after the
other committee has adjourned.

[Recess.]

Mr. RYAN [presiding]. The hearing will come to order. Thanks for
waiting, everybody. I understand Dave, the chairman, had to leave.
We have some votes coming up as well. I would like to ask OMB,
the representative from OMB a question if I may.

The IRS accounts for nearly 80 percent of the total government-
wide burden on the American public. Even after our April 15, 1999
hearing OMB reported to us on March 24, 2000 that it continued
to have only one staff member devoted part time to work with the
IRS on paperwork burden reduction initiatives and review IRS pa-
perwork submissions to OMB for PRA approval. Why didn’t OMB
increase its staffing devoted to IRS, No. 1, and what changes did
OMB make in IRS’s December 1999 proposed ICD submission to
reduce paperwork burden in 2000? And if none, why especially
after the April 15th hearing last year and our extensive cor-
respondence with OMB since then?

Mr. SpoTILA. In terms of staffing, first of all, Mr. Chairman,
since the initial passage of the Paperwork Reduction Act in 1990,
OIRA has assigned one individual to review these paperworks. We
continue at that staffing level today. Our sense is, as the Paper-
work Act contemplated, the key responsibility for this type of pa-
perwork reduction necessarily rests first with the agency and, as
Mr. Rossotti had said earlier in his testimony, the IRS has been
working extensively at trying to examine how they might try dif-
ferent approaches that would lead to significant burden reduction.
So our effort with them has been aimed at working with them co-
operatively.

As I had indicated in my testimony, our focus is also to work
with them and other agencies in a new initiative that will engage
people from the private sector broadly in an effort to look at how
we might proactively make significant reductions in the paperwork
burden associated with tax compliance. The answer we think is not
adding a second or a third person from OIRA to reviewing individ-
ual IRS paperwork submissions, but rather to work with IRS and
with people from the private sector on broader measures that will
use information technology and perhaps new approaches, includ-
ing—the chairman earlier this morning had some suggestions of
his own, including suggestions like that, to see what can be done
that would have a significant broad impact. In terms of the
changes in the ICB submission from the IRS, my recollection is
that again in working with the IRS we took their submission—I
would be happy to get to you more specifically, I can’t recite to you
a change that we made off the top of my head now, but I would
be happy to respond in writing.
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[NOTE.—See subcommittee’s April 14, 2000 and June 20, 2000
fullowup letters (Question #2) and OMB’s June 12, 2000 reply (An-
swer #2, 2nd paragraph.]

Mr. RYAN. If you could respond in writing. Let me ask you this,
our chart 3—I think you saw that before—our chart 3, which I
think they will show on the flat screen there, shows that 60 of the
most burdensome paperwork requirements, each totaling over 10
million hours of the public time, equals 85 percent of the total gov-
ernmentwide burden on the public. Which of these 60 are being
targeted by OMB for reduction and the rest of the Clinton adminis-
tration? Have you considered awarding a contract for an analysis
of opportunities for reduction in these 60 paperwork requirements
or if you haven’t, would you consider doing so? If you could provide
us for the record the dates of the last substantive revision of each
of the top 60 and the number of hours reduced as a result of that
revision effort.

Mr. SpoTiLA. We would be happy to supply that for you.

[NOTE.—See subcommittee’s April 14, 2000 and June 20, 2000
followup letters (Questions #3) and OMB’s June 12, 2000 and July
19, 2000 replies (Answer #3.]

Mr. RYAN. If you could, I would appreciate that. I would like to
ask the witness from CRS a quick question if I may. On page 16
of your written statement you point out that President Clinton’s
regulatory reviews, Executive order, I think it was 12866, “requires
that an agency must identify in the Federal Register notice accom-
panying the proposed rule any changes it has made at the sugges-
tion of OIRA.” You questioned why the administration would volun-
tarily disclose OIRA impact in its regulatory reviews but find it un-
acceptable to voluntarily disclose OIRA impact in its paperwork re-
views. Please review the options you indicated in your statement
on how we get OMB to fully report the results of its paperwork re-
views.

Mr. ROSENBERG. Well, certainly OMB could replicate voluntarily
the requirements of the Executive order which, as I stated and
which you repeated, impose an obligation on the agencies when
they publish a regulation in the Federal Register to at the same
time make publicly available the draft rules that it originally sub-
mitted for review. And if there were changes in those drafts in the
rule that is published in the Register for public comment, they
must explain why they were made. Also there is also an obligation
in the Executive order on OMB to do the same thing at the same
time. That has been interpreted by OMB, as I understand it, to in-
clude, for instance, reviewing in its files the communications with
the agency, including reviewing the drafts. So that that could be
replicated either voluntarily by OMB, or perhaps the President
could issue an Executive order specifically with respect to the Pa-
perwork Act directing that kind of public disclosure, or Congress
could pass some legislation imposing that obligation.

Mr. RYAN. Would you recommend that?

Mr. ROSENBERG. I think the easiest path would be to point that
out perhaps to the President and ask him to——

Mr. RYAN. Do an Executive order.

Mr. ROSENBERG. That’s quick, easy, and doesn’t require legisla-
tive process.
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Mr. RyaN. Thank you.

Ms. Kingsbury, I just had one question I wanted to ask you. In
OMB’s just issued report it identifies the last valid OMB approval,
if any, for each illegal information collection in continued use for
dates from 1978 to 1989, i.e., from 11 to 22 years ago. For example,
the State Department’s statement of nonreceipt of passport dates
back to 1978. Should Congress consider sanctions for agency policy
officials who knowingly and repeatedly violate the Paperwork Re-
duction Act or who do not promptly correct violations of law? If not,
what does GAO recommend?

Ms. KINGSBURY. I think in the hearing last year we rec-
ommended or we at least observed that it would be possible to
focus on paperwork reduction and responsibilities of those officials
who have that as part of their portfolio by making it an explicit
part of their performance contracts. And we have found in GAO,
certainly in our own internal activities, that, when you focus on
things at that level, things tend to get done. There could also be
created specific goals in the agency to achieve the same purpose.

I'm not sure legislative sanctions are a very efficient way of doing
the same thing. I think it’s probably better as administrative proc-
ess.

Mr. RyaN. OK. Thank you.

I would like to finally just ask Ms. Noe and Mr. Runnebohm your
take, your comments on what you've heard today. What do you
think after participating in this panel today, what’s your take on
what you’ve heard from the other witnesses?

Ms. NOE. I guess the resounding question is, will anything
change because of what took place here today? But in deference to
Commissioner Rossotti, he has a tough job, a very, very tough job.
And it is a job that—you talk about trying to go against the tide.
I can’t imagine any other setting that would be tougher. And yet,
he’s working with a profoundly and systemically broken system
that has resorted to Band-aid “fixes” and the mentality of “let’s
help this group a little, now we have to balance it out by helping
this group a little and let’s not forget about them.” And, to his cred-
it, I'm sure he is always responding to legislation that has passed,
bringing the IRS code into compliance.

And I go back to, we need to clear the decks, set our sights, and
let the American people know that they will be seeing changes.
They will be dramatic. They will be just and simple. Begin to talk
to us like we have an ounce of sense and communicate a broad
message of, “Our government does great things for us.” It’s estab-
lished by God that government is an institution we must have. It
does great things. Tell us what those things are and begin to see
in us that we want to join forces and march in the same direction.
We do understand we have a responsibility to pay taxes to govern-
ment, and instill in people a sense of honesty and dependability
and resourcefulness. And gosh, we’d be so much better off.

Mr. RYAN. Here I've got to tell you as a freshman Member of
Congress I am still naive enough to think we can get that done 1
day.

Ms. NOE. Well, don’t tell me we’re not.

Mr. RyAaN. Thanks.

Mr. Runnebohm. Did I pronounce your name correctly?
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Mr. RUNNEBOHM. I would have to second what Ms. Noe said. I
believe that’s the route we need to take. You know, dealing with
this type of thing in a government always reminds me of trying to
fight with a 10,000-pound marshmallow. Where you do start? But
I believe we need to basically set aside what we’re doing now, espe-
cially with the IRS because you can’t fix something that is totally
broken. And I believe that system is totally broken. I believe it
needs to be set aside.

You know, I for one think the idea of a flat tax with no deduc-
tions that would be fair for everyone would work. I'm sure there
would be some problems at first getting it in place, but there is no
reason why it can’t be done. Most of the business people I know,
the great majority of them, are very patriotic, they're very willing
to pay taxes. And they recognize that we pay taxes for good causes
for the most part. The problem is not being able to know whether
you’re paying the right amount of taxes or not and all the special
interests, that special interests that are involved today that pull
the Tax Code in all different directions and keep adding layers and
layers of more regulation instead of simplifying things. I think it’s
time to call a halt to that and let’s do a flat tax with no deductions,
everybody in the country pay their fair share and do more produc-
tive things with our time.

Mr. RyaN. Well, thank you very much. I think some of the inter-
esting statistics about that, I think we spend 5.6 billion man-hours
a year just complying with the Tax Code. We spend about $250 bil-
lion paying somebody to put our taxes together. It is pretty crazy.
Thankfully this year we got 2 extra days because the 15th falls on
a Saturday.

Mr. Rossotti, I want to ask you a quick question. We have a bill
on the floor today or tomorrow on sunsetting the Tax Code by the
year 2004. As you know, the Tax Code doesn’t have a sunset clause
in it like most bills that come up for reauthorization. I would ven-
ture to guess what your answer would be but I would still like to
hear what your answer would be on the Date Certain Act. Maybe
you have qualms of the details but what do you think of the idea
of saying a date certain in the future, not tomorrow but 4 years
from now Congress has to act on either reauthorizing the current
code or offering up its replacement and have a sunset date in a
good distance in the future? What do you think of that?

Mr. RossoTTi. Well, one of the things I have learned—I have
been in this office a couple years—is that I think about where I
have to stop advising Congress what Congress should do, because
I have enough trouble advising myself in my own agency what we
should do to cope with this. I think the question, with all serious-
ness, is one that is a highly political question that really is some-
thing that is appropriately answered by the President and the
Members of Congress.

Mr. RYAN. What does Citizen Rossotti think about that.

Mr. RossoTTI. I will have to wait until I'm a private citizen to
answer that question. In all honesty, if it’s a question about my
agency, I try to be very fair, but I think it’s a profoundly political
question. I think you as Members of Congress are the right people
to answer that question.
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Mr. RyaN. We'll let you off on that one. I'd like to thank every-
body for attending. Some of the Government witnesses, we will be
sending some followup questions. We would appreciate if would you
get back to us with answers as soon as you can.

Thank you very much for coming. This hearing is adjourned.

[Whereupon, at 12:22 p.m., the subcommittee was adjourned.]

[The prepared statement of Hon. Helen Chenoweth-Hage and ad-
ditional information submitted for the hearing record follow:]
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Statement of Congressman Helen Chenoweth-Hage
Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs
Committee on Government Reform
B377 Rayburn House Office Building
April 12, 2000

Thank you, Chairman McIntosh. T would like to thank the Subcommittee for taking the
time to hold this hearing, “Reinventing Paperwork?: The Clinton-Gore Administration’s Record
on Paperwork Reduction”. T am sure that this hearing will bring much needed light to the area of
government paperwork.

One of the most insidious things about the federal government is the amount of
paperwork that it produces. All to often, we hear the clarion call of the environmentalists calling
for reductions in logging for environmental reasons. However, we rarely hear about them
encouraging the govemnment to reduce its reliance on paper.

The facts are unavoidable. The computer was supposed to herald the growth of a new,
paperless, and more efficient society. However, almost precisely the opposite seers to have
oceurred. Sinee the introduction of the computer as a tool of government use, the paperwork
requirements have grown, not shrunk. Through this growth in paperwork, the American people
are now overregulated, overtaxed, and overburdened with copious amounts of governmental
paperwork each year.

After examining the bulk federal paperwork requirements, one culprit stands out: the
Internal Revenue Service (IRS). Why am I not surprised by this? The answer is a simple one.
The IRS creates nearly eighty percent of the paperwork burden for the citizens of the United
States. This governmental leviathan must be stopped. We need reform; we need it now, not
later.

One things is sure, the amount of paperwork must be reduced. The executive agencies
must come into conformity with the law of the land. For too long, we have let these government
agencies slid in their compliance. No more.

1 look forward to hearing from today’s witnesses and listening to what I am sure will be
some creative explanations when speaking about their noncompliance with the law.

Mer. Chairman, thank you again for holding this hearing. 1 genuinely appreciate your
oversight and attention to detail with respect to the problems of overregulation and the excessive

burden that the government imposes upon American citizens.

Thank you, Mr. Chaimman.
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discussed during the hearing, please respond to the attached followup questions for the record.
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OMB’s Passive Role in Paperwork Reduction

a. On December 6, 1999, the Subcommittee asked 28 departments and agencies to
identify any specific paperwork reduction candidates added by the Office of Management
and Budget (OMB) during a six-month period in 1999 (from July 1st to December 31st).
The agencies reported no candidates added by OMB from the 7,563 possibilities. Why
should Congress continue to fund OMB’s Office of Information and Regulatory Affairs
(OIRA), which was established by the Paperwork Reduction Act (PRA) of 19807

b. On December 6, 1999, the Subcommittee asked 28 agencies to identify any
substantive changes in agency PRA submissions made by OMB during the same six-
month period in 1999. The Subcommittee analyzed the agency replies by reviewing
OMB’s actual PRA dockets. The result was that OMB only made three substantive
changes, which resulted in a trivial amount of burden reductions -- a mere 1,915 hours.
Why has OIRA during the Clinton Administration taken such a passive role in stopping
burdensome paperwork proposals which exceed specific statutory prescriptions? Again,
why should Congress continue to fund OMB’s OIRA, which was established by the PRA
of 1980?

c. Since President Clinton’s regulatory reviews Executive Order 12866 specifies certain
disclosure requirements for OIRA to follow “to ensure greater openness, accessibility,
and accountability in the regulatory review process,” including revealing changes made
by OMB during the course of OMB’s review, why is OIRA resisting the Subcommittee’s
request to disclose OMB’s role in its review of agency paperwork submissions?

Transfer of OMB FTEs to IRS for Paperwork Reduction

The Internal Revenue Service (IRS) accounts for nearly 80 percent of the total
government-wide paperwork burden on the American public. Even after the
Subcommittee’s April 15, 1999 hearing, on March 24, 2000, OMB replied that it
continued to only have one staff member devoted part-time to work with the IRS on
burden reduction initiatives and to review IRS paperwork submissions for OMB PRA
approval. Why hasn’t OMB increased its staffing devoted to IRS paperwork? And, what
changes did OMB make in IRS’s December 1999 proposed ICB submission to reduce
paperwork burden in 2000? If none, why, especially after the Subcommittee’s April 15,
1999 hearing and its extensive correspondence with OMB since then?

Top 60 Most Burdensome Paperwork. Sixty of the most burdensome paperwork
requirements - each totaling over 10 million hours of the public’s time - equal 85 percent
of the total government-wide burden on the public. These 60 include some that are ripe
for review and some that have not been reviewed at all during the two Clinton-Gore
terms. For example, OMB’s docket for the 12th biggest, imposing nearly 80 million
hours on the regulated public - Labor’s Process Safety Management (PSM) of Highly
Hazardous Chemicals - indicates many public complaints with the paperwork and many
public recommendations for change. A second example is FDA’s Investigational New
Drug (IND) Regulations - the 40th biggest, imposing over 17 million hours on the
regulated public. OMB’s docket shows no changes in paperwork for this FDA



Q4.

Qs.

Q6.

120

requirement during the two Clinton-Gore terms. Which of the 60 are being targeted by
OMB for reduction in the rest of the Clinton Administration? Has OMB considered
awarding a contract for an analysis of opportunities for reduction in these 60 paperwork
requirements? If not, will OMB do so? Please provide for the hearing record the dates
of the last substantive revision of each of the top 60 and the number of hours reduced as a
result of that revision effort. Please do not include any adjustments (e.g., correction re-
estimates of burden or changes in use not due to an affirmative agency action) in the
number of hours reduced. Please indicate this information in the attached chart.

OMB’s Falsely-Claimed Paperwork Reduction Accomplishments

a. In an appendix to this year’s Information Collection Budget (ICB) report to Congress,
OMB admits at least 710 violations of the PRA; last year OMB reported 872 violations.
What is OMB’s estimate for the total number of hours of paperwork associated with the
violations last year and this year -- paperwork unlawfully imposed on the public without
valid OMB PRA approval? Please provide for the hearing record OMB’s estimated
paperwork hours for each of this year’s 710 violations. If OMB is unable to provide this
information for any specific violation, please explain the precise circumstances that
prevent OMB from estimating the paperwork burden hours caused by the violation.

b. OMB’s earlier government-wide paperwork reduction accomplishment estimates for
the Clinton-Gore Administration were inflated, erroneously counting as reductions both
agency re-estimates of burden and illegal forms in current use. What are OMB's
estimates for the "corrected" government-wide paperwork burden in FY 1996, 1997, 1998
and 1999 -- i.e., corrected to no longer count violations of law and adjustments as
program changes?

c. When OMB established its paperwork accounting system, OMB made annual
adjustments to the paperwork hours base, a practice that discouraged the false counting of
re-estimates or illegal burdens as reductions. When did OMB change its accounting
system approach to no longer make annual adjustments and why did it do so?

Sanctions for Violations for the Paperwork Reduction Act. OMB’s just-issued ICB
report identifies for each illegal agency information collection the date when its OMB
approval, if any, expired. Incredibly, four illegal collections still in use date from 1978
to 1989, i.e., from 11 to 22 years ago. For example, thie State Department’s “Statement of
Non-Receipt of Passport” dates back to 1978. Should Congress consider sanctions for
agency policy officials who knowingly and repeatedly violate the PRA or who do not
promptly correct violations of law? If not, what does OMB recommend?

OMB’s Absence of Crosscutting Impacts Analyses.

a. Small Businesses. Since OMB’s standard form {OMB 83-1] for agencies to request
PRA approval includes a question if small entities will be burdened [#5] (in other words,
since this information is readily available to OMB), has OMB prepared a crosscutting

2
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analysis of paperwork burdens on small businesses? If not, why not? And, what specific
paperwork reduction candidates is the Clinton Administration pursuing for small
businesses?

b. State and Local Governments. Since OMB’s standard form [OMB 83-I] for agencies
to request PRA approval includes a question if State and local governments will be
burdened [#11f] (in other words, since this information is readily available to OMB), has
OMB prepared a crosscutting analysis of paperwork burdens on this sector? If not, why
not? And, what specific paperwork reduction candidates is the Clinton Administration
pursuing for State and local governments?

Regulatory Compliance Paperwork. What proportion of all paperwork imposed is for
regulatory compliance {OMB 83-1, question #15g]? What specific paperwork reduction
candidates is the Clinton Administration pursuing to reduce regulatory compliance
burdens on the public? in Labor? in Transportation? in EPA? in the FTC?
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0
QLA 2

June 12, 2000
THE DIRECTOR

The Honorable David M. Mclntosh

Chairman, Subcommittee on National Economic Growth
Natural Resources, and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, D.C. 20515-6143

Dear Mr. Chairman:

Thank you for your letter of April 14, 2000, enclosing additional questions from the

Subcommittee as a follow-up to your April 12, 2000 hearing on the Paperwork Reduction Act.
Our response is enclosed.

If you would like any additional information, please contact us at your convenience.

Sincerely,

Cob J. Lew
Director

Enclosures

cc: The Honorable Dan Burton
The Honorable Dennis Kucinich

SUBCOMMITTEE NOTE: COMPLETE SET OF ENCLOSURES ON FILE IN

SUBCOMMITTEE
OFFICE ’
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FOLLOW-UP QUESTIONS AND ANSWERS FOR
PAPERWORK REDUCTION ACT HEARING
April 12, 2000

a. On December 6, 1999, the Subcommittee asked 28 departments and agencies to
identify any specific paperwork reduction candidates added by the Office of
Management and Budget (OMB) during a six-month period in 1999 (from July Ist
to December 31st). The agencies reported no candidates added by OMB from
the 7,563 possibilities. Why should Congress continue to fund OMB'’s Office of
Information and Regulatory Affairs (OIRA), which was established by the
Paperwork Reduction Act (PRA) of 1980?

OIRA was established as a statutory office under the Paperwork Reduction Act of
1980 (1980 PRA) (P.L. 96-511). The 1980 PRA was recodified in the Paperwork
Reduction Act of 1995 (P.L. 104-13). The 1995 PRA places primary
responsibility for compliance with both the procedures and goals of the Act with
the head of each agency (to be delegated to the Chief Information Officer (CIO)
of the agency). In fact, the long title of the 1995 PRA is "A bill to further the
goals of the Paperwork Reduction Act to have Federal agencies become more
responsible and publicly accountable for reducing the burden of Federal
paperwork on the public, and for other purposes.” As Senator Nunn said upon
introduction of the bill in the Senate, "This legislation reemphasizes the
fundamental responsibilities of each Federal agency to minimize new paperwork
burden by thoroughly reviewing each proposed collection of information for need
and practical utility, the Act's fundamental standards. The bill makes explicit the
responsibility of each Federal agency to conduct this review itself, before
submitting the proposed collection of information for public comment and
clearance by OIRA."

The response of the 28 agencies must be understood in the context of the 1995
PRA. OIRA is responsible for exercising oversight of agency information
collection requests under the 1995 PRA. When an agency performs its duties
well, independently reviewing whether the collection meets the standards of the
Act, there is less need for OMB to question its decisions.

Even so, in the course of reviewing agency paperwork clearance requests, OIRA
staff will offer suggestions on how the draft information collections can be
improved. If, in the course of these reviews, OIRA staff become aware of more
systemic issues, the OIRA staff may offer to work with the Office of the Chief
Information Officer (CIO) directly to offer training or other support to have the
CIO make improvements in the information collections. Such ongoing support
underscores the fact that OIRA is performing the role intended by the authors of
the 1995 PRA, to reemphasize each agency’s own processes, reinforce the
authority of the CIOs, and oversee each agency’s Information Resources
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Management (IRM). OIRA’s close working relationship with the agencies often
improves the quality of individual paperwork clearance requests.

OIRA also works closely with agencies as they develop significant agency
rulemakings. Under Executive Order No. 12866, OIRA has specific
responsibilities in regulatory planning, coordination, and review to ensure
consistency with the Administration’s regulatory philosophy and principles. In its
reviews of draft regulations, OIRA seeks to promote Federal regulatory policies
that maximize net social benefits and take into account effects on the private and
public sectors. The basic objectives of OIRA’s regulatory review activities are to
increase the value of information provided by agencies on the economic impacts
of regulatory policies, improve the quality of agencies’ analytic basis for
regulatory decisions, and better inform decisionmakers and the public. For
economically significant regulations (those that are estimated to impose at least
$100 million in costs, benefits, and/or transfers), OIRA works with agencies to
obtain the best estimates of net benefits for the agency action, as well as for any
reasonable alternatives. For other significant regulations, OIRA ensures that
agencies identify and justify the alternative that maximizes net benefits and,
where appropriate, identifies and discusses any other reasonable alternatives
considered.

OIRA makes other important contributions as well. Under the PRA, OIRA has
the statutory lead on numerous other aspects of IRM, including setting policy and
overseeing agency implementation in the areas of information dissemination,
statistical policy and coordination, records management; privacy and security, and
information technology. It performs well in these areas.

OIRA also carries out responsibilities under other statutes:

o The Unfunded Mandates Reform Act of 1995: Title IT of this Act requires
that each agency, before promulgating any proposed or final rule that may
result in expenditures of more than $100,000,000 in any year by State,
local, and tribal governments, or by the private sector, must conduct a
detailed cost-benefit analysis and select the least costly, most cost-
effective or least burdensome alternative. Each agency must also seek
input from State, local, and tribal government. OIRA monitors agency
compliance with Title II, provides CBO with periodic submissions of
agency analytical statements for covered regulations, and publishes an
annual report on agency compliance with Title II.

. The Clinger-Cohen Act of 1996 (ITMRA): This Act requires OMB to
develop government-wide policy and guidance to assist and oversee
agencies in implementing the Act. OMB must: (1) examine agency capital
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investment proposals for information technology; (2) oversee the
establishment and evaluate the effectiveness of agency CIOs; and (3)
oversee multi-agency and government-wide procurement programs for
information technology. The Act directs OMB to report annually on the
benefits of Federal information technology investments. As part of its
oversight under the Act, OMB coordinates the work of the Information
Technology Resources Board and similar groups to assist agencies in
evaluating and improving major information technology systems
investments; promotes the effective use of information technology across
agency lines in order to reduce costs and improve government
effectiveness and customer service; and supports the CIO Council. In
carrying out these responsibilities, OMB has issued guidance to agencies.
It assists the CIO Council in producing its strategic plan, continues to
support a variety of other interagency groups, and has evaluated single and
multi-agency information system investment proposals using its budget
oversight processes.

The National Technology Transfer and Advancement Act of 1995: Under
the National Technology Transfer Act Amendments of 1996 (P.L. 104-
113), all Federal agencies must use voluntary consensus standards in their
procurement and regulatory activities. A Federal agency may elect to use
a government-unique standard in lieu of a voluntary consensus standard if
the head of each such agency or department transmits an explanation to
OMB. To implement the law, OMB issued revisions to Circular A-119.
During its regulatory review process, OIRA works with agencies to
identify situations where they should rely on voluntary consensus
standards rather than developing a government-unique standard.

Prepare and Submit an Accounting Statement and Report to Congress on
the Costs and Benefits of Federal Rules and Paperwork: In the report,
OMB/OIRA estimates the total annual costs and benefits (including
quantifiable and nonquantifiable effects) of Federal rules and paperwork,
in the aggregate, by agency and agency program, and by major rule. OMB
also analyzes the impacts of Federal regulation on State, local, and tribal
government, small business, wages, and economic growth and to make
recommendations for reform. The report is subject to notice and comment
by the public before it is submitted to Congress. In addition, OMB must
issue guidelines to agencies to standardize measures of costs and benefits
and the format of the accounting statements. The reports and the
guidelines are subject to peer review before submission to Congress.

Government Paperwork Elimination Act - Omnibus Consolidated and
Emergency Supplemental Appropriations Act, 1999 (P.L.. 105-277):
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OMB, in consultation with the Department of Commerce and other
appropriate bodies, must develop procedures for the use and acceptance of
electronic signatures by Federal agencies within 18 months of enactment.
The procedures must:

- be compatible with accepted standards;

- not inappropriately favor one industry or technology;

- ensure an appropriate level of reliability;

- provide for electronic acknowledgments; and

- allow multiple signature methods for large-volume filings.

To accomplish this, OMB/OIRA has developed guidance for
dissemination to the agencies. Within 5 years, agencies must have
electronic filing, recordkeeping, disclosure, and signature capabilities in
place. In consultation with the Department of Commerce, OMB will be
responsible for ongoing monitoring of the use of electronic signatures for
paperwork reduction and electronic commerce and will report periodically
on the agencies’ efforts.

Regulatory Flexibility Act Amendments: The Regulatory Flexibility Act
was amended in 1996 by the Small Business Regulatory Enforcement
Fairness Act. Under the Act, EPA and OSHA must convene a review
panel for major rules prior to their formal proposal. The review panel
consists of the agency, SBA, and OIRA and is charged with soliciting
input from small business owners on the proposed rule. The panel
produces a report outlining its analysis of and recommendations for
minimizing or eliminating the small business impacts. OIRA participates
actively in a number of such panels each year.

Congressional Review of Agency Rulemaking: The Congressional
Review Act directs Federal agencies to submit all final rules to Congress
before they take effect. Before they do so, OIRA determines whether or
not regulations meet the statute’s definition of "major." The Congressional
Review Act imposes certain procedural requirements when an agency
submits a final rule that has been designated by OMB as major. OMB has
issued guidance to agencies on transmitting final rules to Congress and has
developed a standard reporting form for this purpose.
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b. On December 6, 1999, the Subcommittee asked 28 agencies to identify any
substantive changes in agency PRA submissions made by OMB during the same
six-month period in 1999. The Subcommittee analyzed the agency replies by
reviewing OMB'’s actual PRA dockets. The result was that OMB only made three
substantive changes, which resulted in a trivial amount of burden reductions -- a
mere 1,915 hours. Why has OIRA during the Clinton Administration taken such a
passive role in stopping burdensome paperwork proposals which exceed specific
statutory prescriptions? Again, why should Congress continue to fund OMB'’s
OIRA, which was established by the PRA of 19807

As stated above, OMB works closely with the agencies, often prior to the formal
review and approval of information collections under the PRA. The PRA grants
OIRA authority to review paperwork clearance requests based upon their
individual merits. As OIRA stated in the Information Collection Budget of the
United States Government, FY 1999:

The 1995 PRA in its core paperwork-review provisions recognizes that,
for a burden reduction target to be "practicable," the target must be
consistent with the ability of agencies to carry out their statutory and
program responsibilities. While an underlying goal of the 1995 PRA is to
minimize Federal paperwork burden on the public it also affirms the
importance of information to the successful completion of agency
missions and charges OMB with the responsibility of weighing the
burdens of information collection on the public against the practical utility
it will have for the agency. Specifically, the 1995 PRA provides that
"[blefore approving a proposed collection of information, the [OMB]
Director shall determine whether the collection of information by the
agency is necessary for the proper performance of the functions of the
agency, including whether the information shall have practical utility."
(FY 1999 ICB, p. 22)

The OIRA review involves more than simply evaluating whether the draft
information collection is needed, has practical utility, and imposes minimum
burdens on the respondent. OIRA review of proposed surveys, for example, often
involves an evaluation of the statistical methodology that the agency proposes to
us to ensure that the responses will be statistically valid. For collections of
information that are subject to the Privacy Act, OIRA reviews the required
privacy notices to ensure that they are appropriate for the data request involved.
OIRA staff also consider whether or not a data request would be implemented in
ways consistent and compatible, to the maximum extent practicable, with the
existing reporting and recordkeeping practices of those who are to respond. In all
reviews, OIRA staff emphasize the need for data requests to be written using



133

6

plain, coherent, and unambiguous terminology and be understandable to
respondents.

If an information collection that an agency submits for OMB review meets the
practical utility and burden criteria under the PRA, as well as the other standards
set forth in the PRA, then OMB will approve it in accordance with the PRA,
notwithstanding the effect of this collection on overall burden reduction targets.
This is conststent with the direction given to OMB by the 1995 PRA.

In view of OIRA’s many important contributions, we believe that Congress
should continue to fund OMB’s OIRA,

c. Since President Clinton’s regulatory reviews Executive Order 12866 specifies
certain disclosure requirements for OIRA to follow "to ensure greater openness,
accessibility, and accountability in the regulatory review process,” including
revealing changes made by OMB during the course of OMB s review, why is
OIRA resisting the Subcommiltee’s request fo disclose OMB 's role in its review of
agency paperwork submissions?

As OIRA bhas noted in its corvespondence with the Committee, OMB believes that
*substantive changes” to a collection of information are "made by OMB" only
when QIRA disapproves the collection or when the agency withdraws the
collection from review. In response to the Committee’s request, OIRA has
provided the Committee with information about those collections that OIRA has
disapproved or that an agency has withdrawn, We do not view changes as being
"made by OMB" when an agency, during the course of OIRA review, makes a
change to its proposed collection and OIR A approves the revised collection. Tn
such cases, the change is made by the agency, not by OIRA, Throughout the
entire history of the PRA, including the Reagan and Bush Administrations, it has
never been OIRAs practice to make a case-by-case determination on each such
change as o whether the agency or OIRA should be given "credit” for the change.
OIRA belisves that instituting such a practice now would impair its
administration of the PRA.
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The Internal Revenue Service (IRS) accounts for nearly 80 percent of the total
government-wide paperwork burden on the American public. Even after the
Subcommittee’s April 15, 1999 hearing, on March 24, 2000, OMB replied that it
continued to only have one siaff member devoted part-time to work with the IRS
on burden reduction initiatives and to review IRS paperwork submissions for
OMB PRA approval. Why hasn’t OMB increased its staffing devoted to IRS
paperwork? And, what changes did OMB make in IRS’s December 1999
proposed ICB submission to reduce paperwork burden in 20007 If none, why,
especially after the Subcommiltee’s April 15, 1999 hearing and its extensive
correspondence with OMB since then?

One OIRA policy analyst has staff responsibility for the Department of the
Treasury and several other agencies. That individual reviews IRS paperwork, and
is assisted by other OIRA officials and staff members when necessary. OMB has
not increased OIRA’s staffing level for IRS paperwork review because it believes
that this level is appropriate given OIRA’s overall staffing level and the need to
work with all agencies, including Treasury, to balance the practical utility of
information collections against the burden imposed. This staffing level for IRS
paperwork remains what it was when the Paperwork Reduction Act was first
enacted in 1980, and what it was throughout the Reagan and Bush
Administrations.

In reviewing Treasury’s December 1999 ICB submission, OIRA worked to
correct errors in OMB’s computerized inventory of Treasury’s information
collections, some of which were the responsibility of IRS. Based on this review,
we revised and published Treasury’s FY 1999 burden inventory. OIRA also
reviewed Treasury’s planned FY 2000 burden changes and determined that the
information that Treasury provided accurately reflected its efforts to reduce
burden and implement new statutory requirements.
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Sixty of the most burdensome paperwork requirements - each totaling over 10
million hours of the public’s time - equal 85 percent of the total government-wide
burden on the public. These 60 include some that are ripe for review and some
that have not been reviewed at all during the iwo Clinton-Gore terms. For
example, OMB’s docket for the 12th biggest, imposing nearly 80 million hours on
the regulated public - Labor’s Process Safety Management (PSM) of Highly
Hazardous Chemicals - indicates many public complaints with the paperwork and
many public recommendations for change. A second example is FDA’s
Investigational New Drug (IND) Regulations - the 40th biggest, imposing over 17
million hours on the regulated public. OMB's docket shows no changes in
paperwork for this FDA requirement during the two Clinton-Gore terms, Which
of the 60 are being targeted by OMB for reduction in the rest of the Clinton
Administration? Has OMB considered awarding a contract for an analysis of
opportunities for reduction in these 60 paperwork requirements? If not, will
OMB do s0? Please provide for the hearing record the dates of the last
substantive revision of each of the top 60 and the number of hours reduced as a
result of that revision effort. Please do not include any adjustments (e.g.,
correction re-estimates of burden or changes in use not due to an affirmative
agency action) in the number of hours reduced. Please indicate this information
in the attached chart.

OMB reviews the 60 most burdensome collections as rigorously as it does all of
the other collections it reviews. Under the procedures established by the PRA,
OIRA reviews individual paperwork clearance requests from the agencies on a
fransaction-by-transaction basis. These requests are made whenever an agency
wants to create, revise, or extend the OMB approval of an information collection.
Many of these requests are made at the end of the three-year approval period
when the agency asks that OMB’s approval be extended another three years.
‘When a submission is made, OIRA staff apply the PRA criteria to determine
whether or not to approve the agency request to conduct or sponsor the collection
of information. When a pending collection request imposes a significant burden,
OIRA staff pay particular attention to the agency’s stated efforts to reduce burden,
as well as its justification for the collection and its explanation of why it has
"practical utility." We note that, between now and September 30, 2000, eight of
the 60 most burdensome collections are due to expire {please see Exhibit 1,
enclosed). We expect that the sponsoring agencies will be submitting requests to
OMB for extensions of these eight collections, and plan to carefully review them. .

We also note that the roundtable dialogue sessions in OMB’s Information
Initiative have been exploring topics involving several of the top 60 collections.
The IRS is conducting roundtables on self-employed tax burden and employment
tax burden. The data standards underlying HCFA’s proposed Medicare/Medicaid
Health Insurance are on the agenda of an interagency information technology
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roundtable. The Department of Transportation has agreed to consider listening
sesstons regarding its proposed drug and alcoho! rulemaking and its dnvcr s hours
of service rulemaking as part of the initiative.

OMB has no current plans to hire an outside contractor to analyze the 60 most
burdensome paperwork requirements to identify opportunities for burden
reduction. OMB has established procedures for reviewing all information
collections subject to the PRA. It believes that the current level of staff and
budget resources devoted to implementing these procedures is adequate and
appropriate. These levels are reflected in the President’s FY 2001 budget request.

We are providing the information you requested on the last substantive revision of
each of the top 60 collections, including the date and the number of hours reduced
{please see Exhibit 2, enclosed).



04.

Answer:

Answer:

137

-10-

a. In an appendix to this year's Information Collection Budget (ICB) report to
Congress, OMB admits at least 710 violations of the PRA; last year OMB
reported 872 violations. What is OMB s estimate for the total number of hours of
paperwork associated with the violations last year and this year -- paperwork
wnlawfully imposed on the public without valid OMB PRA approval? Please
provide for the hearing record OMB's estimated paperwork hours for each of this
year’s 710 violations. If OMB is unable to provide this information for any
specific violation, please explain the precise circumstances that prevent OMB
from estimating the paperwork burden hours caused by the violation.

In response to this question, we have provided Exhibit 3, enclosed. This exhibit is
equivalent to the chart we provided to you before. Basically, it provides the
burden estimates for those information collections which were previously
approved, and for which the OMB approval lapsed. Specifically, we have
included with this response a table listing, for each OMB control number listed in
Appendix B of the FY 2000 ICB, the burden hours for the collection as approved
atthe ends of FY 1998 and FY 1999, and, for reinstatements, as currently
approved.

OMB does not have an estimate for the total number of burden hours associated
with all of the violations listcd in the tables in Appendix B. Somc of the
violations listed are not on this table because the collection has never been
submitted to OMB for approval and thus there exists no information about prior or
currenily approved burdens in either our docket or computerized database. For
one-time collections that were in violation, we do not anticipate ever having this
information. For other collections, we will have this information when the
collection is submitted for reinstatement of OMB’s previous approval.

b. OMB'’s earlier government-wide paperwork reduction accomplishment
estimates for the Clinton-Gore Administration were inflated, erroneously
counting as reductions both agency re-estimates of burden and illegal forms in
current use. What are OMB's estimates for the "corrected” government-wide
paperwork burden in FY 1996, 1997, 1998 and 1999 -- i.e.,, corrected to no longer
count violations of law and adjustments as program changes?

The information published in the Information Collection Budget of the United
States Government, Fiscal Year 1999, for FY 1998 and in the [nformation
Collection Budget of the United States Government, Fiscal Year 2000, for FY
1999 are “corrected” and do not count violations of law or adjustments as
program changes.

OMB has not prepared “corrected” figures for FY 1996 or FY 1997, nor has OMB
ever prepared such “corrections.” As contemplated by the 1995 PRA, its measure
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of burden reduction compares the changes each year solely against the previous
year's published total. This approach reflects Congressional intent, as expressed
in the Conference Report on the 1995 PRA: “The conferees note that the
Government-wide paperwork reduction goal is calculated on the basis of a
“baseline' which is the aggregate paperwork burden imposed during the prior
fiscal year” (H. Rpt. 104-99).

c. When OMB established its paperwork accounting system, OMB made annual
adjustments to the paperwork hours base, a practice that discouraged the false
counting of re-estimates or illegal burdens as reductions. When did OMB change
its accounting system approach to no longer make annual adjustments and why
did it do so?

Each year since 1981, OMB has published an ICB that estimates the aggregate
annual hours expended by respondents in answering Federal information
collections during the prior fiscal year and presents the aggregate change in
burden expected during the coming fiscal year. The baseline is the total burden of
those Federal information collections that are approved by OMB under the PRA
as of the beginning of the coming fiscal year (i.e., the fiscal year on which a given
ICB is reporting).

To develop the ICB, OMB asks each agency to estimate how much the total
burden hours will decrease or increase for that agency during the course of
coming fiscal year. OIRA reviews the agency estimates and discusses with
agencies possibilities for burden reductions and quality improvements. As part of
this review process, OIRA helps agencies correct errors in OMB’s computerized
inventory of information collections to ensure that the baseline is accurate. After
OIRA concludes its review, OMB states, in the ICB, the agency’s baseline burden
hour total and the agency’s burden hour target for the end of the coming fiscal
year.
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OMB's just-issued ICB report identifies for each illegal agency information
collection the date when its OMB approval, if any, expired. Incredibly, four
tllegal collections still in use date from 1978 to 1989, i.e., fram 11 to 22 years
ago. For example, the State Department’s "Statement of Non-Receipt of
Passport” dates back to 1978. Should Congress consider sanctions for agency
policy officials who knowingly and repeatedly violate the PRA or who do not
promptly correct violations of law? If not, what does OMB recommend?

We share your concern about the number of agency violations of the PRA. In
response to the violations that OMB reported in the FY 99 ICB, OIRA sent
agency CIOs a memo on May 4, 1999, requesting that they (1) provide a timetable
for resolving reported violation, (2) confirm that recently expired collections were
not be used without OMB approval, and (3} describe their procedures for avoiding
future violations. In addition, OMB’s deputy director sent the members of the
President’s Management Council a copy of the FY 1999 ICB ~ pointing out the
problem of violations — and a copy of the memorandum to the CIOs.

While we have made some progress since then, more is needed. We do not
believe that the suggested sanctions are an appropriate response to PRA
violations. Congress has other means of carrying out its oversight of any affected
agencies. OMB will continue to use administrative remedies to address this issue.
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a. Small Businesses. Since OMB'’s standard form [OMB 83-1] for agencies to
request PRA approval includes a question if small entities will be burdened (#5]
(in other words, since this information is readily available to OMB), has OMB
prepared a crosscutting analysis of paperwork burdens on small businesses? If
not, why not? And, what specific paperwork reduction candidates is the Clinton
Administration pursuing for small businesses?

OMB collects information from agencies on those collections in the active
inventory that have a significant impact on small entities. For these collections,
agencies respond “Yes” to question 5 of the Form 83-I. Enclosed is a printout
generated by our database that provides the OMB numbers, titles, and burden
hours of these collections, sorted by agency (see Exhibit 4).

The FY 2000 Information Collection Budget identifies a number of agency
initiatives to reduce burdens on small business. For example, many trucking
operations are small businesses. The Department of Transportation DOT) and the
Department of Labor (DOL) both have required truck drivers to record their
driving time. DOT required the drivers to keep driver logs, while DOL required
them to use time records. DOT has decided to rely on DOL’s time records. It
canceled its regulation with respect to drivers who operate within 100 miles of
their normal work site, resulting in a 660,000-hour burden reduction. It has
published a proposed rulemaking doing the same thing for intrastate drivers
operating further than 100 miles from the work site, which would result in an
estimated reduction of 28,000,000 hours.

A growing number of electronic tax filing and payment options are available for
small businesses. They may file their employment tax deposits under the
Electronic Federal Tax Payment System (EFTPS), which received $1.3 trillion in
tax deposits in FY 1999. In FY 2000, EFTPS will launch an Internet Web Site to
allow on-line enrollment, payment, account research and customer service.
Employers may file their quarterly Form 941s by phone or, beginning in FY 2000,
electronically from their office computer. Partnerships will began to file Forms
1065 and related Schedule K-1 electronically in March 2000.

Many small businesses have pension plans for their employees and must file
ERISAForm 5500 annually. The Department of Labor’s Pension Welfare Benefit
Administration (PWBA), the IRS, and the Pension Benefit Guaranty Corporation
share data from Form 5500. The three agencies have conducted an extensive
review of Form 5500 resulting in the elimination of unnecessary data. Form 5500
previously has been filed with the IRS. Beginning with 1999 plan year filings in
July 2000, Form 5500 will be filed with PWBA and employers will be able to use
EFAST, an interactive filing program developed by PWBA. The new processing
system reduces employer burden by incorporating consistency and accuracy
checks in the electronic filing software. It streamlines the conversion of filer data
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into electronic format and yields more accurate and timely data. PWBA estimates
plan administrators will save 560,000 burden hours and $16,351,000 annually.
Shipper’s Export Declarations (SEDs) are the source for the official U.S. export
statistics compiled by the Bureau of the Census. The Department of Commerce
has developed an electronic filing system, Automated Export System (AES).
DOC conducts extensive marketing to encourage exporters to convert to AES.
Paper filing takes about 11 minutes, whereas electronic filing via AES takes only
3 minutes. Significant numbers of exporters are switching from paper to AES.

Several agencies are working on "one-stop shopping™ initiatives to reduce burden
by using electronic technology to share information across programs and
eliminate duplication. In FY 1999 the Foreign Agricultural Service (FAS)
taunched a Unified Export Strategy (UES), automating its business processes and
using the Internet to serve its geographically diverse customers. Thus far, UES
and its private sector partners have developed a secure Internet web site and
designed special software that allows customers to consolidate 172 different
funding requests in 12 export development programs into one comprehensive
submission. Customers no longer prepare and submit multiple applications for
funding or assistance. The new approach dramatically reduces paperwork by an
estimated 11,413 pages annually, saving over 32 staff years at FAX, It also
reduces the administrative cost of the FAS programs by over 50%. FAS will
continue to improve the system to reduce burden. For example, in FY 2000 FAS
will upgrade the software to pre-populate data entry screens so customers will not
have to rekey information on new applications unless the data has changed since
the customer’s last application.

b State and Local Governments. Since OMB's standard form JOMB 83-1] for
agencies to request PRA approval includes a question if State and local
governments will be burdened [#11f] (in other words, since this information is
readily available to OMB), has OMB prepared a crosscutting analysis of
paperwork burdens on this sector? If not, why not? And, what specific
paperwork reduction candidates is the Clinton Adwministration pursuing for State
and local governments?

OMB maintains information about collections in the active inventory that have a
significant impact on State and local governments. For these collections, agencies
indicate “P” on question 11.f of the Form 83-I. Attached is a printout generated
by our computerized database that provides the OMB numbers, titles, and burden
hours of these collections, sorted by agency (see Exhibit 5).

As described in the FY 2000 ICB, EPA has taken several steps to reduce the
reporting burden of small state and local facilities. For example, BPA’s Office of
Ground Water and Drinking Water requires water systems to report water quality
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data. Respondents may usc an clectronic template on EPA’s web sife to fill in the
data elements or may forward laboratory results electronically to EPA and avoid
the burden of re-keying data. EPA will complete all of the reporting for small
systems, further reducing their burden.

In 1999 EPA revised its application and permit requirements and forms for
facilities that treat domestic wastewater, and generate, treat, or dispose of
sewage sludge under EPA’s National Pollutant Discharge Elimination
System (NPDES). The new applications and forms reduce the information
requirements on small publicly owned treatment works.

The Rural Utilities Service is developing a comprehensive Internet-based
system to collect, store, use and disseminate RUS data for its electric and
telecommunication customers. It will be ready in FY 2000 to collect
operating reports.
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What proportion of all paperwork imposed is for regulatory compliance
[OMB 83-1, question #15g]? What specific paperwork reduction
candidates is the Clinton Administration pursuing to reduce regulatory
compliance burdens on the public? in Labor? in Transportation? in
EPA? in the FTC?

According to OIRA’s computerized database, of the 7,637 currently active
information collections, 4,060 are needed for regulatory compliance.
These 4,060 collections account for approximately 95 percent of the total
paperwork burden of all active collections. The attached Exhibit 6,
generated by our database, provides the OMB numbers, titles, and burden
hours of the collections in the active inventory for which the primary
purpose is regulatory compliance (agencies indicated “P” on question 15.g
of the Form 83-I).

In addition to the examples in the answer to Question 6, there are many
other examples of burden reduction concerning collections needed for
regulatory compliance described in the FY 2000 ICB.

The Federal Motor Carrier Safety Administration (FMCSA) has engaged
in an ambitious streamlining initiative for several years. It plans to
complete a zero-based review of its motor carrier regulations in FY 2000
which eliminates or combines many regulatory requirements and
information collections, and streamlines most of the rest. FMCSA
estimates there will be a 90% burden reduction when it completes the
review.

Another multi-year effort scheduled for completion in FY 2000 is EPA’s
initiative to reform the RCRA program. EPA’s Office of Solid Waste and
Emergency Response (OSWER) expects to publish a proposed regulation
that will improve the efficiency of the hazardous waste manifest system
and reduce “real-world” paperwork burden and cost by up to 1,360,000
hours and $78,000,000 annually. EPA also intends to propose a
rulemaking in FY 2000 that will reduce RCRA reporting requirements,
lengthen periods between facility self-inspections, revise personnel
training, streamline land disposal restrictions paperwork, and reduce the
data collected by RCRA’s biennial report. As proposed, EPA believes that
the burden reduction could be 3,300,000 hours.

IRS forms and instructions are responsible for about 80% of the total
government burden. The IRS has contracted with Xerox to redesign and
simplify tax forms and instructions. For example, for tax year 1999,
taxpayers whose only capital gains were from mutual fund distributions
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may not need to file Schedule D. Instead gains may be reported directly
on Form 1040. The IRS estimates that about 6 million taxpayers will not
need to file Schedule D, reducing taxpayer burden by over 1,000,000
hours, Changes in several basic IRS forms (1040, 1040A, 1040EZ, and
TeleFile) may be implemented as early as FY 2000, which could have a
substantial impact on burden. The availability of electronic reporting
reduces burden, even if nothing else in the collection or process changes.
For example, the IRS requires employees to report tips to their employers
monthly. Most employers now have ¢lectronic systems for employees to
use to report tips. This has reduced the burden on employees by nearly
65% (16,808,949 burden hours).

The Bureau of Labor Statistics is working to give respondents the option
to transmit data electronically by E-mail, Web-based forms, direct
transmission from respondent’s database, and several prototype systems.

Many agencies are developing “intelligent” software to help customers
complete reports. For example, EPA advises us that it is developing
interactive, intclligent, user-friendly software called “Toxics Release
Inventory Made Easy” (TRI-ME) that will use simple “decision-tree”
questions to help facilities determine if they are subject to TRI reporting.
The software will calculate releases, complete the forms, serve as a record-
keeping device, and provide guidance. It will even check for errors,
omissions, and overlooked release sources. EPA estimates that TRI-ME
will greatly reduce data quality errors and reduce reporting burden by up
to 20% when fully implemented. EPA intends to introduce TRI-ME in FY
2000 with three industries: chemical distributors, petroleum wholesalers,
and foundries.

In FY 2000, the Federal Railroad Administration (FRA) plans to amend its
Hours of Service Regulation to encourage railroads to collect, maintain
and submit hours of service information electronically. FRA believes
most railroads will be equipped to do so by December 2001, resultingina
reduction of up to 80% in the time needed for each report and a total
annual reduction of about 2,000,000 hours.
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The Honorable Jacob J. Lew
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Director Lew:

This letter follows up on the April 12, 2000 hearing of the Subcommittee on National
Economic Growth, Natural Resources, and Regulatory Affairs, entitled “Reinventing
Paperwork?: The Clinton-Gore Administration's Record on Paperwork Reduction,” and the
Office of Management and Budget’s (OMB’s) June 12th response to my April 14th post-hearing
followup questions.

Question 1¢ asked OMB why it is resisting my June 9, 1999 request for OMB to disclose
its role in its review of agency paperwork submissions, as such disclosure is required by
President Clinton’s regulatory executive order. OMB’s reply to Question 1¢ perpetuates OMB’s
illogical and mistaken view that requiring OMB to reveal changes made by OMB during the
course of its Paperwork Reduction Act (PRA) reviews “would impair its administration of the
PRA.” AsInoted in my letters of November 22nd, January 14, 2000, March 2nd, and March
27th, revealing changes made by OMB is the only way Congress can hold OMB accountable,
especially given the Clinton-Gore Administration’s record of non-achievement in reducing
paperwork burdens. As a consequence, I repeat my June 9, 1999 request for OMB to begin
disclosing the results of its review, as of July 1, 2000.

Question 2 asked OMB why, since the Subcommittee’s April 15, 1999 hearing which
highlighted the absence of paperwork reduction initiatives by the Internal Revenue Service
(IRS), which accounts for nearly 80 percent of the total government-wide paperwork burden on
the American people, OMB had not increased its staffing of only one analyst working part-time
on IRS paperwork. OMB’s reply that “it believes that this level is appropriate given OIRA’s
staffing level” is neither credible nor acceptable. The PRA was principally intended to
"minimize the paperwork burden for individuals, small businesses, educational and nonprofit
institutions, Federal contractors, State, local and tribal governments, and persons resulting from
the collection of information by or for the Federal Government" (44 U.S.C. §3501). Question 2
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also asked what changes OMB made in IRS’s proposed Information Collection Budget (ICB)
submission. OMB’s reply that it made no substantive changes is also not acceptable. Asa
result, as Chairman of your Authorizing Committee, I request that OMB immediately increase
OMB’s staffing devoted to IRS paperwork to at least three full-time analysts.

Question 3 asked OMB about the results of its reviews of the 60 most burdensome
paperwork requirements, which equal 85 percent of the total government-wide burden on the
public. OMB replied that it “reviews the 60 most burdensome collections as rigorously as it does
all of the other collections it reviews.” Since the Subcommittee’s investigation revealed from the
agency replies that OMB had only reduced the 7.3 billion hours of government-wide paperwork
burden by a mere 1,915 hours in a 6-month period, OMB’s reply is unacceptable.

Question 3 also asked OMB to indicate the number of hours reduced in the last
substantive revision of each of these top 60 paperwork burdens. OMB’s reply indicated that the
last revision only reduced the burden for 11 of 60 and some of the reductions were not
significant, e.g., the Defense Department’s reduction of only 26,438 hours for a requirement
imposing 23,986,320 burden hours. Please provide detailed information on the nature of the
changes made for each of the 11 to verify that all 11 decreases were due to program changes
instead of adjustments. In Question 3, I asked if OMB is considering awarding a contract for an
analysis of opportunities for reduction in the top 60 paperwork requirements. OMB replies that
it “has no current plans to hire an outside contractor.” Therefore, please indicate the next
expected date for substantive revision of each of the 60 and the process OMB will follow for
each to ensure maximum burden reductions.

Question 4¢ asked OMB, “When OMB established its paperwork accounting system,
OMB made annual adjustments to the paperwork hours base, a practice that discouraged the false
counting of re-estimates or illegal burdens as reductions. When did OMB change its accounting
system approach to no longer make annual adjustments and why did it do s0?” OMB’s reply is
totally nonresponsive to this question. Please provide a responsive answer.

Question 6a asked if OMB has prepared a crosscutting analysis of paperwork burdens on
small businesses. Instead of providing an analysis, OMB provided a computerized listing of 316
paperwork dockets imposed by 32 agencies, each having a significant impact on small entities.
Has OMB analyzed these 316 burdens to identify duplications and ensure maximum burden
reductions in them? If not, when will OMB do so? Also, has OMB orchestrated an interagency
review of these requirements? If not, will OMB do so?

Question 6b asked if OMB has prepared a crosscutting analysis of paperwork burdens on
State and local governments. Instead of providing an analysis, OMB provided a computerized
listing of 929 paperwork dockets, each having a significant impact on State and local
governments. Question 6b also asked OMB to identify what specific paperwork reduction
candidates the Clinton Administration is pursuing for State and local governments. Incredibly,
OMB provided only three specific candidates. This is unacceptable. Has OMB met with
representatives of State and local elected officials to identify their top priorities for burden
reduction from the 929 with significant burden? If so, please indicate the results of these
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discussions. If not, please meet with these representatives and promptly report to me on the
results of these discussions and OMB’s timetable to revise their top priority candidates for
burden reductions.

Please hand-deliver the agency’s response to the Subcommittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than noon on Wednesday, July 5, 2000. If you have any questions about this
request, please call Professional Staff Member Barbara Kahlow on 226-3058. Thank you for
your attention to this request.

Sincerely,
David M. McIntosh
Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

cc: The Honorable Dan Burton
The Honorable Dennis Kucinich
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REGULATORY AFFAIRS

The Honorable David M. McIntosh

Chairman, Subcommittee on National Economic Growth
Natural Resources, and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

Thank you for your letter of June 20, 2000, in which you ask questions conceming the
Office of Management and Budget’s (OMB’s) June 12, 2000, response to your questions
following up on the Subcommittee’s April 12, 2000 hearing on the Paperwork Reduction Act
(PRA). Below is our response.

In your letter, you request that OMB maintain detailed and complete records of
substantive changes made by OMB during our reviews of agency information collection requests
under the PRA. As we have explained previously, in response to your prior requests for this type
of information, OMB believes that it makes a “substantive change” to a collection of information
under the PRA when the Office of Information and Regulatory Affairs (OIRA) disapproves the
collection or when the agency withdraws it from OIRA review. Accordingly, in response to
your prior requests, we have provided the Subcommittee with information about those '
collections that OIRA has disapproved or that an agency has withdrawn.

You also requested that OMB immediately increase its staffing devoted to the PRA
review of Internal Revenue Service (IRS) collections of information. In considering your
request, OMB has taken into account its overall staff resources and its wide range of
responsibilities. OMB seeks to allocate staff so as to perform all of these duties in a responsible
and effective way. The President’s FY 2001 Budget request for OMB reflects a considered
judgement of the resources available to OMB in this regard. As we explained in our prior
correspondence, OIRA’s current staffing level for the review of IRS collections of information is
the same as it has been during the entire 20-year history of the PRA. Given the competing
demands on OIRA staff, which include those imposed by legislation enacted in recent years (e.g.,
the 1995 Unfunded Mandates Reform Act, the 1996 Clinger-Cohen Act, the 1998 Government
Paperwork Elimination Act, and the appropriations requirements to prepare regulatory
accounting reports). OMB presently has no plans to increase the current staffing level for the
review of IRS information collections.

(S)g?(;g!‘E’[MITTEE NOTE: COMPLETE SET OF ENCLOSURES ON FILE IN SUBCOMMITTEE
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You have asked for detailed information on the nature of the most recent substantive
revisions of the 60 information collections that require the greatest number of hours of reporting
time. Enclosed are copies of documents from OIRA’s docket files that provide additional
information about these actions. You also wanted to know the “next expected date for
substantive revision” for each of these 60 information collections. OMB does not have this
information. Under the PRA, agencies must seek renswal of OMB’s approval for a collection of
information every three years. Until the agency submits the proposed collection to OIRA for
our review, however, we do not know whether the agency will ask us to approve the continued
use of the existing collection or whether the agency will ask us to approve the use of a revised
collection. At that time, we will also learn what comments the public submitted to the agency
about the existing collection (and any proposed revisions) and how the agency has responded to
those comments.

To comply with your request for more information concerning OMB’s paperwork
accounting system, we reviewed the Information Collection Budgets (ICBs) issued since 1981.
Based on that review, it appears that OMB has, each year, made adjustments to the paperwork
hours base. As the legislative history for the Paperwork Reduction Act of 1995 states: “The
Committee anticipates that the burden reduction goals will be measured against existing levels of
burden estimated for the time the goals are set” (H. Rept. 104-37, pp. 41-42; S, Rept. 104-8, p.
43). The format that OMB has used to present these data for agency paperwork burden targets
for the upcoming fiscal year has changed over time. The ICBs have not described the reasons for
adopting these various formats. Attached is a brief overview of the formats OMB has used since
1981.

Finally, you inquired about crosscutting analyses of paperwork burdens inaposed on small
businesses and on State and local governments. As you know, when agencies submit
information collection requests to OIRA, they must indicate if the collection wilt have a
significant impact on particular entities, including small businesses and State and local
governments. As part of our review of these information collection requests, we look for
redundancy and duplication and work with agencies to maximize burden reduction.

To complement our regular, transaction-based reviews of individual information
collections, OMB earlier this year faunched its Information Initiative to focus on important
crosscutting issues, such as the need for the government to share information horizontally and
vertically across programs, agencies, and levels of government, and with the private sector. As
part of the Information Initiative, OMB and several Federal agencies have sponsored a number of
roundtables that have allowed ns to engage representatives of small businesses and State and
local governments. These roundtables have brought together key stakeholders who have shared
their unique perspectives and experience on how we might advance the important goal of
reducing paperwork burden.

The IRS, for example, held two full-day roundtables that addressed issues of particular
concern to small businesses. A roundtable on April 27, 2000, examined self-employed tax

2
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burden. The discussion identified different elements of burden and identified what IRS can do to
address each element, including the potential of various electronic technologies to decrease the
time and costs incurred by the self-employed in preparing and filing their Federal income tax
returns. On May 8, IRS and participants discussed the burden faced by small businesses and the
self-employed in preparing and filing their Federal employment tax returns. The roundtable
covered IRS efforts to streamline the process and the use of information technology to make it
easier and faster for taxpayers to submit retumns.

The Occupational Safety and Health Administration (OSHA) held 2 roundtable on April
27, 2000, that discussed how best to certify regulatory compliance. OSHA is considering
revoking some or all of the certification records it requires from employers, if doing so would
reduce unnecessary paperwork without diminishing employee protection. The roundtable
discussed the impact of any revocation on safety, burden, and enforcement. It also explored
other paperwork requirements that the agency could eliminate without jeopardizing the safety
and health of workers.

The Department of Agriculture (USDA) hosted a roundtable on April 27 to discuss its
Service Center Initiative. This is an effort by USDA’s county-based agencies (Farm Service
Agency, Natural Resources Conservation Service, and Rural Development) to provide one-stop
service for farm programs, conservation programs, and rural loans and grants. This effort has
encountered a myriad of challenges and difficulties - for example, changing business processes,
integrating legacy systems, developing technical standards, and protecting privacy and securify —
that illustrate the problems faced by many agencies attempting to maximize the benefits of
technology in collecting information.

Several other roundtables have also raised issues of interest to small businesses. For
example, the Health Care Financing Administration’s Roundtables on Provider Enrollment and
Certificates of Medical Necessity focused on alleviating reporting burdens in the health care
industry, The Department of Transportation and the Department of Health and Human Services
also cosponsored Roundtables on Drug and Alcohol Testing, which addressed those agencies’
efforts to reduce the paperwork burden imposed on industries that are predominantly small
businesses.

On July 7, OMB hosted an Information Technology Roundtable to explore agency efforts
to share information they collect with other Federal agencies and with State, local, and private
sector partners who may have different missions, ¢ itments, cul capacities, budgeting
patterns, and information needs, We explored how agencies are partnering at different levels of
government and with the private sector to develop strategies to overcome the technical and
financial barriers to the multi-use of information. This session discussed efforts to define
technologies, data standards, and other tools for interoperability that can facilitate data sharing
and integration in a world of diverse customers, systems, and technologies.
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The Information Initiative has also been considering the concerns of State and local
governments. On July 18, OMB plans to co-sponsor a roundtable with the Federal Emergency
Management Agency (FEMA) and the National Partnership for Reinventing Government (NPR)
to explore the sharing of spatial data and the opportunities for Federal agencies to partner with
States and other Federal agencies to integrate flood plain geographic information systems. Many
agencies collect geo-spatial data in the flood plains across America and use it to support their
respective missions. The session will explore opportunities presented by technology to share this
information, eliminate redundancy, maximize efficiency, improve the quality of the information
used to deliver services to the public, and minimize cost. FEMA, EPA, the U.S. Geological
Survey, the Fish and Wildlife Service, the Forest Service, the Army Corp of Engineers, other
Federal agencies, and the State of North Carolina have all been invited to participate in this
roundtable.

OMB is also participating, as part of the Information Initiative, in IRS’ Commercial Off
the Shelf Single Point Electronic Filing (COTS SPEF) Project. Part of the Simplified Tax and
Wage Reporting System (STAWRS) initiative, COTS SPEF is a partnership among the IRS,
software developers, payroll service providers, and ten States that is working to eliminate
duplicative filing requirements and permit employers to file quarterly State and Federal tax and
wage data electronically to one location.

Finally, OIRA’s efforts to help implement the Government Paperwork Elimination Act
(GPEA) are another way that we are working to reduce burden on small businesses and State and
local governments. On May 2, 2000, we published our final guidance to agencies directing them
to allow electronic filing by October 2003, using electronic signatures for the full range of
government activities and services. This will allow agencies to give small businesses and State
and local governments the option (where practicable) of using electronic means to comply with
Federal reporting, recordkeeping, and disclosure requirements, including information that
employers must file and store about their employees. We plan to continue to work with the
agencies during the next three years to complete implementation of GPEA.

Thank you again for your letter. Please let us know if you would like any additional
information.

Enclosures

cc: The Honorable Dan Burton
The Honorable Henry Waxman
The Honorable Dennis Kucinich
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ICB Formats for Presenting Data on Agency Paperwork Burden Targets

FY 81:“FY 1980 Base; FY 1981 Agency Request; Percent; FY 1981 OMB Allowance; Percent.”

FY 82:“FY 1981 Base; FY 1982 Request; FY 1982 Allowance; Percent change FY 1982
allowance from FY 1981 base.”

FY 83:“FY 1982 Base; Program Change; Net Change; FY 1983 Allowance.” (A footnote
explains that “Net change includes program changes as well as ‘changes in use’ such as
increases in the submission of tax forms or applications over which the Government has
no control.”)

FY 84:“FY 1983 Base; Reduction from Base, [with subheadings—] Program Change [and]
Percent Change; FY 1984 New Collections, [with subheadings—] Program Change [and]
Percent Change; FY 1983-84 Net change, [with subheadings—] Program Change {and]
Percent Change.” (This same format was followed for FY 85-89.)

FY 90: “FY 1989 Base; Net Program Changes; Percent Change/s.” (This same format was
followed for FY 91-95.)

FY 96: “FY 1995 Total Hour Burden; Estimated/Target FY 1996 Total Hour Burden.” (This
same format was followed to identify agency targets in FY 97-98. These ICBs provided
paperwork burden reduction initiatives that included estimated program changes.)

FY 99:“FY 1998 Total Hour Burden; FY 1999 Expected Program Changes; FY 1999 Expected
Program Changes (corrected); FY 1999 Expected Adjustments; Expected Total Hour
Burden.” (Text explained that “The net corrected program change equals the uncorrected
program change less the program changes due to expirations and reinstatements from
PRA violations.” A separate table provided: “FY 1998 Total Hour Burden; FY 1999
Expected Program Changes (Corrected).)

FY 00:“FY 1999 Total Hours Needed; FY 2000 Expected Program Changes; FY 2000 Expected
Changes Due to Agency Action; FY 2000 Expected Changes Due to New Statutes; FY
2000 Expected Adjustments; FY 2000 Expected Total Hours Needed.” (A separate table
provided “FY 1999 Total Hours Needed; FY 2000 Expected Changes Due to Agency
Action; FY 2000 Expected Changes Due to New Statutes.”)
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The Honorable Jacob J. Lew
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Director Lew:

This letter follows up on the April 12, 2000 hearing of the Subcommittee on National
Economic Growth, Natural Resources, and Regulatory Affairs, entitled “Reinventing
Paperwork?: The Clinton-Gore Administration’s Record on Paperwork Reduction,” and the
Office of Management and Budget’s (OMB’s) June 12th and July 19th responses to my April
14th and June 20th post-hearing followup questions.

Question 1¢ asked OMB why it is resisting my June 9, 1999 request for OMB to disclose
its role in its review of agency paperwork submissions, as such disclosure is required by
President Clinton’s regulatory executive order. OMB’s reply to Question 1c perpetuates OMB’s
illogical and mistaken view that requiring OMB to reveal changes made by OMB during the
course of its Paperwork Reduction Act (PRA) reviews “would impair its administration of the
PRA.” AsInoted in five letters to OMB, revealing changes made by OMB is the only way
Congress can hold OMB accountable, especially given the Clinton-Gore Administration’s record
of non-achievement in reducing paperwork burdens. I do not accept OMB’s July 19th refusal to
my repeated request for OMB to begin disclosing the results of its reviews, as of July 1, 2000,

Question 2 asked OMB why, since the Subcommittee’s April 15, 1999 hearing that
highlighted the absence of paperwork reduction initiatives by the Internal Revenue Service
(IRS), which accounts for nearly 80 percent of the total government-wide paperwork burden on
the American people, OMB had not increased its staffing of only one analyst working part-time
on IRS paperwork. Ido not accept OMB’s July 19th refusal to my June 20th request that OMB
immediately increase OMB’s staffing devoted to IRS paperwork to at least three full-time
analysts.

Question 3 asked OMB about the results of its reviews of the 60 most burdensome
paperwork requirements, which equal 85 percent of the total government-wide burden on the
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public. OMB’s July 19th refusal to indicate the next expected date for substantive revision of
each of the 60 and the process OMB will follow for each to ensure maximum burden reductions
is unacceptable. Iurge OMB to rethink its refusal.

Questions 6a and 6b asked if OMB has prepared a crosscutting analysis of paperwork
burdens on small businesses and a crosscutting analysis of paperwork burdens on State and local
governments. OMB’s July 19th letter was nonresponsive on this topic. Roundtables are not a
substitute for governmentwide crosscutting analyses. I urge OMB to conduct these needed
analyses.

If you have any questions about this request, please call Professional Staff Member
Barbara Kahlow on 226-3058. Thank you for your attention to this request.

Sincerely,

7l Motk

David M. Mclntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

ce:  The Honorable Dan Burton
The Honorable Dennis Kucinich
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April 14, 2000

HENRY A WAXMAN, CALIFORNIA,
‘RANKING MINCRITY MEMBER

TOM LANTOS. CALIFORNIA
ROBERT € WISE. Jn., WEST VIRGINIA

FODR,
DANNY K, DAVIS, ILLINOIS

. JOHN F. TIERNEY. MASSACHUSETTS

M TURNER, TEXAS

THOMAS H. ALLEN. MAINE
HAROLD £, FORD, U TENNESSEE
JANICE . SCHAKOWSKY, ILUINOIS

‘BEANARD SANDERS, VERMONT,
INDEPENDENT

Mr. Morton Rosenberg
Specialist in American Law
Congressional Research Service
Library of Congress
Washington, D.C. 20540

Dear Mr. Rosenberg:

This letter follows up on the April 12, 2000 hearing of the Subcommittee on National

Economic Growth, Natural Resources, and Regulatory Affairs, entitled “Reinventing
Paperwork?: The Clinton-Gore Administration's Record on Paperwork Reduction.” As
discussed during the hearing, please respond to the following questions for the record:

Ql.

Q2.

Q3.

Changes Made by OMB. On page 16 of your written statement, you point out that
President Clinton’s regulatory reviews Executive Order 12866, “requires that an agency
must identify, in the Federal Register notice accompanying the proposed rule, any
changes it has made at the suggestion of OIRA.” You question why the Administration
would voluntarily disclose impact by the Office of Information and Regulatory Affairs
(OIRA) in its regulatory reviews but find it “unacceptable” to voluntarily disclose OIRA
impact in its paperwork reviews. What options are available to the Subcommittee to get
the Office of Management and Budget (OMB) to fully report the results of its paperwork
reviews?

Contempt of Congress and Obstruction of Congressional Oversight. How many other
cases are you aware of with multiple examples of agency nonresponsiveness to legitimate
Congressional oversight, including subpoena requests for documents and letter requests
for specific information? What remedies, if any, did Congress pursue for these instances
of contempt of Congress or obstruction of Congressional oversight?

White House Agencies. During prior Administrations, did any White House agencies,
including OMB, exhibit such a pattern of nonresponsiveness to legitimate Congressional
oversight requests? If so, please describe each of these instances and their outcomes.
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Please hand-deliver the agency’s response to the Subcommittee majority staff in B-377
Rayburn House Office Building and the minority staff in B-350A Rayburn House Office
Building not later than roon on Friday, April 28, 2000. If you have any questions about this
request, please call Professional Staff Member Barbara Kahlow on 226-3058. Thank you for
your attention to this request.

Sincerely,

David M. McIntosh
Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

cc:  The Honorable Dan Burton
The Honorable Dennis Kucinich
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Congressional Research Service » Library of Congress » Washington, D.C. 20540

Memorandum July 14, 2000

TO . Honorable David M. Mclntosh, Chairman
House Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs, Committee
on Government Reform

FROM : Morton Rosenberg  AWR
Specialist in American Public Law
American Law Division

SUBJECT : Response to Questions Posed at April 12, 2000 Subcommittee Hearing

After our testimony at your Subcommittee’s April 12, 2000 hearing entitled
“Reinventing Paperwork?”: The Clinton-Gore Administration’s Record on Paperwork
Reduction,” you posed three follow-up questions. We respond to them as follows.

Q1. Changes Made By OMB. On page 16 of your written statement, you point out that
President Clinton’s regulatory review Executive Order 12866, “requires that an
agency must identify, in the Federal Register notice accompanying the proposed
rule, any changes it has made at the suggestion or OIRA.” You question why the
Administration would voluntarily disclose impact by the Office of Information and
Regulatory Affairs (OIRA) in its regulatory reviews but find it “unacceptable” to
voluntarily disclose OIRA. impact in its paperwork reviews. What options are
available to the Subcommittee to get the Office of Management and Budget (OMB)
to fully report the results of its paperwork reviews?

A number of informal and formal options are available to the Subcommittee to ensure
that the effectiveness or impact of OIR A reviews of information collection requests (ICR s}
becomes publically available, As indicated in our testimony, Executive Order 12,866
currently requires that an agency that has had a proposed rule reviewed by OIRA must
“identify for the public those changes in the regulatory action that were made at the
suggestion or recommendation of OIRA.” Section 6(E)(iii). In the Paperwork Reduction
Act, Congress directed the specific procedure by which ICR’s contained in proposed rules
were o be handled by OIRA: it is to file objections in the Federal Register and when the rule
is finalized, the agency must explain in its statement of basis and purpose accompanying the
final rule either how it responded to the Director’s comiments or the reasons the comments
were rejected. See 44 U.S.C. 3507 (d){(2). For proposed ICR’s that are not contained in
rules, “any decision by the Director . . . to disapprove a collection of informaticn, or to
instruct the agency to make substantive or material changes to a collection of information,
shall be publically available and include an explanation of the reasons for such a decision.”
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44 U.S.C. 3507 (e)(1).” Despite the general administration and congressional policy of
openness with regard to OIRA review of rules and ICR’s contained in rules expressed in law
and executive order, OMB has made a distinction with respect to ICR’s not contained in
rules and will not compile or reveal its impact on proposed ICR s unless it rejects an ICR or
an agency withdraws its submission.

Several courses of action appear available. It may be suggested to the President that
OMB’s policy is in conflict with the spirit and letter of openness or OIRA review contained
in his Executive Order 12,866, as well as that of the Paperwork Act, and that he should direct
the OMB Director, perhaps by executive order, to bring OIRA’s ICR administration in
conformity with the openness policy that is applicable to other related OIRA review
activities. This would be the most expeditious manner of resolving the dispute.

Failing a voluntary response, compliance may be achieved through utilization of the
authorization and appropriations processes. OMB’s limited interpretation of its reporting
obligation may be overruled by a clarifying legislative direction. Such a direction might be
buttressed by a reduction in the appropriation of the Office of the OMB Director, which may
not be made up by utilizing funds appropriated to any other OMB activity or program, until
such time as the openness directive is implemented.

Q2. Contempt of Congress and Obstruction of Congressional Oversight. How many

other cases are you aware of with multiple examples of agency nonresponsiveness
tolegitimate Congressional oversight, includingsubpoena requests for documents
and letter requests for specific information? What remedies, if any, did Congress
pursue for these instances of contempt of Congress or obstruction of congressional
oversight?

Over the past 20 years congressional committee exercises of oversight and investigatory
authority have reinforced the historic understanding of the breadth of this constitutionally-
based power. Following are four illustrations (out of many that could be cited) of complex
and successful investigations.

Investigation of Withholding
of EPA Documents

One of the most prominent cases was the congressional investigation of the Department
of Justice that grew out of the highly charged confrontation at the end of the 97th Congress
concerning the refusal of Environmental Protection Agency Administrator Ann Gorsuch
Burford, under orders from the President, to comply with a House subcommittee subpoena
requiring the production of documentation about EPA’s enforcement of the hazardous waste
cleanup legislation. The Justice Department’s Office of Legal Counsel (OLC) took the
position that files pertaining to ongoing enforcement activities were too sensitive to release
because they contained confidential information regarding evidence and litigation strategy.
Congressional subcommittees declined offers of limited access to the documents and issued
subpoenas. This dispute culminated in the House of Representative's citation of Burford for
contempt of Congress, the first head of an Executive branch agency ever to have been so
cited by a House of Congress. It also resulted in the filing of an unprecedented legal action
by DOJ, in the name of the United States, against the House of Representatives and a number
of its officials to obtain a judicial declaration that Burford had acted lawfully in refusing to
comply with the subpoena.
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Ultimately, the lawsuit was dismissed, {/.5. v. House of Representatives, 357 F. Supp.
150 (D.D.C. 1983), all the subpoenaed documents were provided to Congress in their
entirety, and the contempt citation was dropped. However, a number of questions about the
role of the Department during the controversy remained: whether the Department, not EPA,
had made the decision to persuade the President to assert executive privilege; whether the
Department had directed the United States Attorney for the District of Columbia not to
present the contempt certification of Burford to the grand jury for prosecution and had made
the decision to sue the House; and, generally, whether there was a conflict of interest in the
Department's simultaneously advising the President, representing Burford, investigating
alleged Executive Branch wrongdoing, and enforcing the Congressional criminal contempt
statute. These and related questions raised by the Department's actions were the subject of
an investigation by the House Judiciary Committee beginning in early 1983. The Conunittee
issued a final report on its investigation in December 1985, See Report of the House Comm.
on the Judiciary on Investigation of the Role of the Department of Justice in the Withholding
of Environmental Protection Agency Documents from Congress in 1982-1983, H.R. Rep.
No. 99-435, 99th Cong., Ist Sess (1985) ("EPA Withholding Report™),

Although the Judiciary Committee ultimately was able to obtain access to virtually all
of the documentation and other information it sought from the Department, in many respects
this investigation proved as contentious as the earlier EPA controversy from which it arose.
In its final report, the Commitiee concluded that:

[Tlke Department of Justice, through many of the same senior officials
who were most involved in the EPA controversy, consciously prevented
the Judiciary Committee from obtaining information in the Department's
possession that was essential to the Committee’s inquiry into the
Department's role in that controversy. Most notably, the Department
deliberately, and without advising the Committee, withheld a massive
volume of vital handwritten notes and chronologies for over one year.
These materials, which the Department knew came within the
Committee's February 1983 document request, contained the bulk of the
relevant documentary information about the Department's activities
outlined in this report and provided a basis for many of the Committee's
findings.

EPA Withholding Report at 1163; see also 1234-38. Among the other abuses cited by the
committee were the withholding of a number of other relevant documents until the
committee had independently learned of their existence, id. at 1164, as well as materially
"false and misleading” testimony before the committee by the head of the Department's
Office of Legal Counsel, id. at 1164-65 & 1191-1231.

The committee’s initial request for documentation was contained in a February 1983
letter from its chairman, Peter Rodino, to Attorney General William French Smith. The
Committee requested the Department to "supply all documents prepared by or in the
possession of the Department in any way relating to the withholding of documents that
Congressional committees have subpoenaed from the EPA." Id, at 1167 & 1182-83. The
letter also specifically requested, among other things, a narrative description of the activities
of each division or other unit of the Department relating to the withholding of the EPA
materials, information about the Department's apparent conflict of interest in simultaneously
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advising the Executive branch while being responsible for prosecuting the Burford contempt
citation, and any instructions given by the Department to the United States Attorney for the
District of Columbia not to present the Burford contempt to the grand jury.

At first the Department provided only publicly available documents in response to this
and other document requests of the committee. Id. at 1184, However, after a series of
meetings between committee staff and senior Department officials, an agreement was
reached whereby committee staff were permitted to review the materials responsive to these
requests at the Department to determine which documents the committee would need for its
inquiry. Id. at 1168 & 1233. Committee staff reviewed thousands of documents from the
Land and Natural Resources Division, the Civil Division, the Office of Legal Counsel, the
Office of Legislative Affairs, the Office of Legal Counsel, the Office of Legislative Affairs,
the Office of Public Affairs, and the offices of the Attorney General, the Deputy Attorney
General, and the Solicitor General. Id. at 1168.

In July 1983 the committee chairman wrote to the Attorney General requesting copies
of 105 documents that committee staff had identified in its review as particularly important
to the committee’s inquiry. Id. at 1169. By May 1984, only a few of those documents had
been provided to the committee, and the chairman again wrote to the Attorney General
requesting the Department’s cooperation in the investigation. In that letter, the chairman
advised the Attorney General that the committee's preliminary investigation had raised
serious questions of misconduct, including potential criminal misconduct, in the actions of
the Department in the withholding of the EPA documents. Id. at 1172. The commiitee
finally received all of the 105 documents in July 1984, a full year after it had initially
requested access in July 1983. The commitiee at that time also obtained the written notes
and a number of other documents that had been earlier withheld. d. at 1173.

There was also disagreement about the access that would be provided to Department
employees for interviews with committee staff. The Department demanded that it be
permitted to have one or more Department attorneys present at each interview. The
committee feared that the presence of Department representatives might intimidate the
Department employees in their interviews and stated that it was willing to permit a
Department representative to be present only if the representative was "walled-off" from
Department officials involved with the controversy, if the substance of interviews was not
revealed to subsequent interviewees, and if employees could be interviewed without a
Department representative present if so requested. The Department ultimately agreed to
permit the interviews to go forward without its attorneys present. If a Department employee
requested representation, the Department employed private counsel for that purpose. In all,
committee staff interviewed twenty-six current and former Department employees, including
four Assistant Attorney Generals, under this agreement. Id, at 1174-76,

Partly as a result of these interviews, as well as from information in the handwritten
notes that had been initially withheld, the Committee concluded that it also required access
to Criminal Division documents concerning the origins of the criminal investigation of
former EPA Assistant Administrator RitaLavelle in order to determine if the Department had
considered instituting the investigation to obstruct the committee's inquiry. The Committee
also requested information about the Department's earlier withhelding of the handwritten
notes and other documents to determine whether Department officials had deliberately
withheld the documents in an attempt to obstruct the committee's investigation. Id. at 1176~
77 & 1263-64. The Department at first refused to provide the committee with documents
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relating to its Lavelle investigation "[c]onsistent with the longstanding practice of the
Department” not to provide "access to active criminal files." Jd. at 1265. The Department
also refused to provide the committee with access to documentation related to the
Department’s handling of the committee's inquiry, objecting to the committee's "ever-
broadening scope of ... inquiry.” Id. at 1265.

The committee chairman wrote the Attorney General and objected that the Department
was denying the Committee access even though no claim of executive privilege had been
asserted. Id. at 1266. The Chairman also maintained that "[i}n this case, of course, no claim
of executive privilege could lie because of the interest of the committee in determining
whether the documents contain evidence of misconduct by executive branch officials." Id.
With respect to the documents relating to the Department's handling of the Committee
inquiry, the chairman demanded that the Department prepare a detailed index of the withheld
documents, including the title, date, and length of each document, its author and all who had
seen it, a summary of its contents, an explanation of why it was being withheld, and a
certification that the Department intended to recommend to the President the assertion of
executive privilege as to each withheld document and that each document contained no
evidence of misconduct. Jd. at 1268-69. With respect to the Lavelle documents, the
Chairman narrowed the committee's request to "predicate” documents relating to the opening
of the investigation and prosecution of Lavelle, as opposed to FBI and other investigative
reports reflecting actual investigative work conducted after the opening of the investigation.
Id. at 1269-70. In response, after a period of more than three months since the committee's
initial request, the Department produced those two categories of materials. Id. at 1270.

Rocky Flats Environmental
Crimes Plea Bargain

In June 1992 the Subcommittee on Investigations and Oversight of the House
Committee on Science, Space, and Technology commenced a review of the plea bargain
settlement by the Department of Justice of the government's investigation and prosecution
of environmental crimes commitied by Rockwell International Corporation in its capacity
as manager and operating contractor at the Department of Energy's (DOE) Rocky Flats
nuclear weapons facility. See Environmental Crimes at the Rocky Flats Nuclear Weapons
Facility: Hearings Before the Subcomm. on Investigations and Oversight of the House
Committee on Science, Space and Technology, 102d Cong., 2d Sess., Vols. I and II (1992)
{"Rocky Flats Hearings"); Meetings: To Subpoena Appearance by Employees of the
Department of Justice And the FBI and To Subpoena Production Of Documents From
Rockwell International Corporation, Before the Subcomm. on Investigations and Oversight
of the House Comm. on Science, Space, and Technology, 102d Congress, 2d Sess.,
(1992)("Subpoena Meetings").

The settlement was a culmination of a five-year investigation of environmental crimes
at the facility, conducted by a joint government task force involving the FBI, the Department
of Justice, the Environmental Protection Agency (EPA), EPA's National Enforcement
Investigation Centers, and the DOE Inspector General. The Subcommittee was concerned
with the size of the fine agreed to relative to the profits made by the contractor and the
damage caused by inappropriate activities; the lack of personal indictments of either
Rockwell or DOE personnel despite a DOJ finding that the crimes were "institutional crimes”
that "were the result of a culture, substantially encouraged and nurtured by DOE, where
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environmental compliance was a much lower priority than the production and recovery of
plutonium and the manufacture of nuclear “triggers™; and that reimbursements provided by
the government to Rockwell for expenses in the cases and the contractual arrangements
between Rockwell and DOE may have created disincentives for environmental compliance

and aggressive prosecution of the case.

The Subcommittee held ten days of hearings, seven in executive session, in which it
took testimony from the United States Attorney for the District of Colorado; an assistant U.S.
Attorney for the District of Colorado; a DOJ line attorney from Main Justice; and an FBI
field agent; and received voluminous FBI field investigative reports and interview
summaries, and documents submitted to the grand jury not subject to Rule 6(¢). E.g., Rocky
Flats Hearing, Vol. I, at 389-1009, 1111-1251; Vol. II.

At one point in the proceedings all the witnesses who were under subpoena, upon
written instructions from the Acting Assistant Attorney General, Criminal Division, refused
to answer questions concerning internal deliberations in which decisions were made about
the investigation and prosecution of Rockwell, the DOE and their employees. Two of the
witnesses advised that they had information and, but for the DOJ directive, would have
answered the subcommittee's inquiries. Faced with the imminent adjournment of the
Congress, the Subcommittee members unanimously authorized the chairman to send a letter
to President Bush requesting that he either personally assert executive privilege as the basis
for directing the witnesses to withhold the information or direct DOJ to retract its
instructions to the witnesses. The President took neither course and the DOJ subsequently
reiterated its position that the matter sought would chill Department personnel. The
Subcommittee then moved to hold the U.S. Attorney in contempt of Congress.

A last minute agreement forestalled the contempt citation. Under the agreement (1)
DOYJ issued a new instruction to all personnel under subpoena to answer all questions put to
them by the subcommittee, including those which related to internal deliberations with
respect to the plea bargain. Those instructions were to apply as well to all Department
witnesses, including FBI personnel, who might be called in the future. (2) Transcripts were
to be made of all interviews and provided to the witnesses. They were not to be made public
except to the extent they needed to be used to refresh the recollection or impeach the
testimony of other witnesses called before the subcommittee in a public hearing. (3)
Witnesses were to be interviewed by staff under oath. (4) The Subcommittee reserved the
right to hold further hearings in the future at which time it could call other Department
witnesses who would be instructed not to invoke the deliberative process privilege as a
reason for not answering subcommittee questions. Rocky Flats Hearings, Vol. I at 9-10, 25-
31, 1673-1737; Subpoena Hearings, at 1-3, 82-86, 143-51.

Investigation of the Justice Department’s
Environmental Crimes Section

From 1992 to 1994, the House Commerce Committee’s Subcommittee on Oversight
and Investigations conducted an extensive investigation into the impact of the Department
of Justice (DOJ) on the effectiveness of the Environmental Protection Agency’s (EPA)
criminal enforcement program. The probe involved two public hearings, nearly three years
of staff work, intensive review of documents (many of which were obtained only though
subpoenas), and the effort to overcome persistent Department resistence. The investigation
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focused on allegations of mismanagement of the Environmental Crimes Section (ECS), the
DOJ Headquarters component charged with environmental prosecution responsibilities, and
the effect on the relationship between U.S. Attorneys’ offices and the ECS as a consequence
of Main Justice’s decision to centralize control of environmental prosecution in Washington,
D.C. at the very same time that all other areas of prosecution control were being
decentralized.

The Subcommittee’s investigations was delayed for months by DOJ refusals of requests
to interview DOJ line attorneys and the denial of access to numerous primary
decisionmaking documents as well as documents prepared in response to the Subcommittee’s
investigation. The initial phase of the investigation required overcoming refusals to produce
internal EPA documents bearing on 17 closed criminal environmental cases. The documents
ultimately produced by EPA included Reports of Investigation, case agent notes, internal
reports and memoranda, communications with private parties, and correspondence with DOJ.
The next phase concentrated on attempts to obtain staff interviews with DOJ line attorneys
with first hand information on whether various closed cases had been mishandled, including
three Assistant United States Attorneys. DOJ officials initially refused on the ground of the
chilling effect such access would have and the historic reluctance of the Department to allow
such access, offering instead to provide access to the head of ECS instead. The
Subcommittee responded that it was premature to interview the ECS head without
interviewing line attorneys who had first hand knowledge of the facts in question. The
change of administration in 1993 did not result in an easing of DOJ’s resistant posture and
in May 1993 the Subcommittee voted to issue 26 subpoenas to present and former DOJ
attorneys. In June 1993 DOJ acquiesced to staff interviews of the subpoenaed attomeys
pursuant to a negotiated agreement. Document subpoenas were also authorized but not
issued. However, continued refusal to voluntarily produce the documents resulted in their
issuance and service in March 1994 on the Attorney General and the Acting Assistant
Attorney General for the Environment and Natural Resources Division. Some of these
documents involved closed cases, but DOJ claimed they were “deliberative” in nature and
that only limited access could be allowed for them. Other documents withheld involved
internal DOJ communications respecting responses to the Subcommittee’s investigation after
the six cases were closed. At the time the subpoenas were served the Acting Assistant
Attorney General’s nomination for the position was before the Senate Judiciary committee.
The Chairman of the Subcommittee advised the Judiciary Committee of the withholding and
ahold was put on her nomination. In late March DOJ agreed to comply with the subpoena
and the documents were provided over a period of months. Coincidentally the Senate hold
was lifted.

The major results of the investigation and its revelations were the reversal of the policy
of centralization of control of environmental prosecutions in Washington, D.C., and the
return of such control to the U.S. Attorney’s offices; and the replacement of the top
management of the ECS. See “Damaging Disarray: Organizational Breakdown and Reform
in the Justice Department’s Environmental Crimes Program,” 103d Cong., 2d Sess. 1-4, 10-
40 (1994)(Comm. Print #103-T).

Investigation of the White House
Travel Office Firings (Travelgate)

Following the May 19, 1993, firing of seven White House Travel Office employees,
allegations of a variety of improprieties by White House personnel and persons with White
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House connections, including improper importunings of the Federal Bureau of Investigation
and the Internal Revenue Service leading to and following after the dismissals surfaced and
set in motion a number of investigations by, among others, the White House, the General
Accounting Office, the Justice Department, Office of Independent Counsel, and several
congressional committees. Five reports were issued which, according to the soon-to-be
Chairman of the House Government Reform and Oversight Committee, Bill Clinger, raised
more questions than were answered. Upon assuming the chairmanship in January 1994, he
began a formal investigation with interviews and document requests. The first hearing was
held in October 1995 from which the Committee concluded that none of the reports
adequately addressed the issues of improprieties, and that the GAO and Justice Department’s
Office of Public Integrity investigations “were hobbled by . . . an unprecedented lack of
cooperation by the White House in their investigations.” In September 1995 the Committee
made document requests to the White House Counsel’s Office, which declared in October
19935 that it had substantially complied with the requests. In January 1996 the White House
produced a memo by a White House official, David Watkins, that was covered by the
Committee’s September 1995 document request. The document was said to have been
overlooked. On January 11, 1996, the Committee issued subpoenas for all relevant records
on the matter to the White House Executive Office of the President and the office of
Administration as well to individual White House officials and employees. Following
further hearings, the GAO, after consultation with Chairman Clinger, asked the Justice
Department to investigate possible false statements made by David Watkins to GAO, which
was in turn referred to the Independent Counsel. Interrogatories were issued to the First Lady
with respect to her role in the firings which were responded to. A March 1996 production
of documents contained a letter from Watkins to the First Lady dated May 3, 1994, which
had not been produced by earlier requests. A response to a personal subpoena to a White
House employee revealed a February 15, 1996 memo from White House Counsel John M.
Quinn to all witnesses served with subpoenas by the Committee directing them to clear all
responses with his office.

On May 2, 1996 the Committee notified Quinn (who was custodian of White House
records) Watkins, and Matthew Moore (a White House aide) that they were not in
compliance with the Committee's January 11 subpoena and were subject to being held in
contempt. In response Quinn provided the Committee with a broad categorization of the
documents being withheld on May 3, 1996. The memo also raised implications that the
docurments might be covered by executive privilege, although no privilege was asserted. The
Committee set a deadline of May 8 for compliance and scheduled a Committee meeting for
May 9 for a vote on contempt resolutions. On May 7 counsel for Watkins and Matthews
asserted claims of attomey-client and work product privilege as grounds for their
noncompliance. On the morning of May 9 Quinn advised the Chairman that the Attorney
General had informed the President that executive privilege might be asserted as to all the
withheld documents and that the President had directed him to invoke executive privilege
“as a protective matter.” The Committee voted contempt resolutions against Quinn, Watkins
and Matthews. Prior to submission of the Committee’s report for a floor vote, Quinn
released all the withheld documents. For a richly detailed account of the Committee’s
investigation, see Proceedings Against John M. Quinn, David Watkins and Matthew Moore
(Pursuant to Title 2, United States Code, Section 192 and 194), H. Rept. No. 104-498, 104"
Cong., 2d Sess. (1996).
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Q3. White House Agencies. During prior Administrations, did any White House
agencies, including OMB, exhibit such a pattern of nonresponsiveness to legitimate
Congressional oversight requests? If so, please describe each of these instances
and their outcomes.

Between 1981 and 1993, a major issue confronted by the Congress, and in particular the
House Committees on Energy and Commerce and Government Operations, was the legal
propriety and impact of the Office of Management and Budget’s (OMB) administration of
Executive Orders 12,291 and 12,498, which established OMB as the central clearinghouse
for rules promulgated by all executive departments and agencies. Throughout the period the
House committees held numerous investigative hearings on alleged interference by OMB on
agency policymaking at the Environmental Protection Agency, the Food and Drug
Administration, and the Occupational Health and Safety Administration, among others. See,
e.g., Role of OMB in Regulation, Hearing Before the Subcommittee on Oversight and
Investigation of the House Committee on Energy and Commerce, 97" Cong., 1% Sess. (1981);
“Infant Formula: The Present Danger,” Hearing Before the Subcommittee on Oversight and
Investigations of the House Committee on Energy and Commerce, 97" Cong., 2d Sess.
{1982); EPA: “Investigation of Superfund and Agency Abuses (Part 3),” Hearings Before the
Subcommittee on Oversight and Investigations of the House Committee on Energy and
Commerce, 98" Cong., 1% Sess. 81 (1983); “Investigation of the EPA: Report on the
President’s Claim of Executive Privilege Over EPA Document, Abuses in the Superfund
Program, and Other Matters” by the Subcommittee on Oversight and Investigations of the
House Committee on Energy and Commerce, 98% Cong., 2d Sess. 285 (1984); “EPA’s
Asbestos Regulations,” Hearing Before the Subcommittee on Oversight and Investigations
of the House Comumittee on Energy and Commerce, 99 Cong., 1¥ Sess. 109 (1985); Office
of Management and Budget Control of OSHA Rulemaking, Hearings Before a Subcommittee
of the House Committee on Government Operations, 97" Cong., 2d Sess. (1982); “The Role
of the Council on Competitiveness in Regulatory Review,” Hearing before the Senate
Comm. On Govermnmental Affairs, 102d Cong., 1st Sess. (1991); “Is the Office of
Management and Budget Interfering With Workers Health and Safety Protection?,” Hearing
before the Senate Comm. on Governmental Affairs, 102d Cong., 2d Sess. (1992).

Congressional critics of OMB’s Administration of the rulemaking review mechanism
established by the executive orders claimed that it caused arbitrary delays in agency
rulemaking efforts, often forcing agency’s to miss statutory deadlines; effected the
modification or complete displacement of the technical, scientific and policy judgments of
agency officials as a result of OMB pressure; imposed cost-benefit criteria in agency
rulemakings in contravention of specific congressional mandates; substituted political
considerations for the economic analyses required by E.O. 12,291; allowed undisclosed
meetings between OMB officials and affected industry officials during the review process;
acted as a conduit for industry views to agency decisionmakers without identification of that
fact to the agency recipients; and failed to record OMB input in the public docket of an
agency rulemaking that was the subject of review.

The Committee investigations most often had to first focus on the affected agency to
gain information on OMB’s impact on a rulemaking proceeding. In many instances agencies
were eager to supply information, in others there was great reluctance out of fear of
retribution. Although subpoenas for documents were often used, documents and information
came from agency whistleblowers or through public interest and labor organizations with
close contacts with agency sources. Afterthe informational and documentary foundation was
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established, OMB and OIRA would be called to explain. The cumulative effect of
congressional disclosures of lengthy delays, ex parte and conduit contacts, and apparent
displacement of agency authority and expertise, and the application of congressional pressure
by means of funding limitations, refusals to confirm nominees for the office of
Administrator, statutorily exempting agency’s or programs from the regulatory review
process, failure to reauthorize OMB programs, and in one instance having five major
cormmittee chairmen filing an amicus brief challenging the constitutionality of the executive
order program, resulted in gradual amelioration of the perceived faults of the program. In
1986, for example, OMB agreed to publically disclose ex parte contacts with agencies and
meetings with non-governmental persons about rules under review, In 1993, President
Clinton revoked the Reagan executive order and replaced it with a new order, E.O. 12,866,
which emphasized the primacy of the agencies in the rulemaking process and delineated time
limits on the length any review process, of a rule and imposed openness requirements on the
review including requirements that agencies disclose the changes that had been induced by
OMB in a proposed rule, that OMB disclose what rules were under review and how long they
had been under review, and that OMB maintain the 1986 disclosure requirements on ex parte
and non-governmental contacts. See generally, “Regulatory Management at OMB” in
“Office of Management and Budget: Evolving Roles and Future Issues,” Senate Comm. on
Governmental Affairs, 99" Cong., 2d Sess. 185-233 (1986).
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BY FACSIMILE

The Honorable Daniel R. Glickman

Department of Agriculture

1400 Independence Avenue, S'W.
Washington, DC 20250

Dear Secretary Glickman:

R 1

The Subcommittes on National Economic Growth, Natural Resources, and

tory Affairs is o ing its oversight of the Paperwork Reduction Act. Thank you

for your replies to the Subcommittee’s December 6, 1999 request for information on the role
played by the Office of Management and Budget in paperwork reduction.

Atour April 12, 2000 hearing, witnesses testified that some burden could be reduced

by Congress by amending existing laws. We would like your recommendations for changes
in specific laws which impose unnecessary or overly burdensome paperwork and are good
candidates for elimination or reduction. Please indicate the statutory citation, your proposed
change, and the rationale for your proposal.

Please provide this inf ion to the Sub majority staff in B-377 Raybum

House Office Building and the minority staff in B-350A Rayburn House Office Building not
later than Monday, May 15, 2000. If you have any guestions about this request, please
contact majority Professional Staff Member Barbara Kahlow at 226-3058 or Minority
Counsel Elizabeth Mundinger at 225-5051.

¢t

Thank you in advance for your attention to this request.
Sincerely,

Sk Heilotn_ Dens . bne irihe

David M. Mclntosh Dennis Kucinich

Chairman Ranking Member

Subcommittee on National Economic Subcommittee on National Economic
Growth, Natural Resources, and Growth, Natural Resources, and
Regulatory Affairs Regulatory Affairs

The Honorable Dan Burton

The Honorable Henry A. Waxmarn
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United States Department of Agriculture

Office of the Secretary
Washington, D.C. 20250

May 19, 2000

The Honorable David M. McIntosh, Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

B-377 Rayburmn House Office Building

Washington, D.C. 20515-6143

Dear David:

This is in response to your letter of April 14, 2000, requesting the Department of Agriculture’s
(USDA) recommendations for changes in laws that impose unnecessary or overly burdensome
paperwork. USDA staff continue to work to prepare the final response to your leiter. Please
know that USDA is anxious to provide input into the Subcommittee’s work on this issue and we
appreciate the opportunity to do so.

So that USDA’s recommendations are thorough and include the advice of all USDA agencies,
we are soliciting from each agency its particular statutory citations, proposed changes, and
rationale for each recommendation. I assure you that we will expedite this process and send you
the information you have requested as soon as possible. In the meantime, please do not hesitate
to call me, at 720-8833, or have your staff call Chris Moody in USDA’s Office of Congressional
Relations, at 720-7095, for updates on the status of this project or for answers to any other
questions you may have.

1 am sending an identical response to Congressman Kucinich, who joined you in sending the
April 14 request.

Sincerely,

NVAYS

Joseph Leo
Chief Information Officer
SUBCOMMITTEE MOTE: USDA NEVER PROVIDED A FOLLOW-UP RESPONSE

An Equal Opportunity Employer
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The Assistant Socretary for Legisiative
and Intergovernmantal Affairs
Washington, 0.0, 20230

S
%\ UNITED STATES DEPARTMENT OF COMMERCE
X‘ﬂnﬂ - ;

‘The Honorable David M. Mclatosh

Chairman, Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Cormmittee on Government Reform

U.5. House of Representatives

Washington, D.C. 20515-6145

Dear Mr. Chairman:

Thank you for your letter to Secretary Daley seeking the Depaniment of Commerce’s
recommendations regarding laws imposing paperwork requirements. The Secretary asked that T
respond to this inquiry sent pursuant to your continuing oversight under the Paperwork Reduction
Act,

The Department of Commerce has long been a leader in advocating and using market-
orjented regulatory approaches in licu of traditional command-and-control regulations when such
approaches offer a betier alternative. While not principally a regulatory agency, all regulations
and paperwork requirements of the Department are designed and implemented to maximize
societal benefits while placing the smallest possible burden on those subject to the requirement.

Sometimes, however, the requirements of a particular infermation collection by the
Department are established in statute. For instance, the Departmen of Commerce’s Bureau of
Export Administration has responsibility for implementation of the Chemical Weapons Convention.
The Convention and its implementing legislation require that chemical manufacturers make
declarations concerning their production of certain chemicals that may serve a8 3 precursor to the
development of chemical weapons. See, The Chemical Weapons Convention Implementation Act
of 1998, 22 U.S.C. 6701 a1 seq. Further, the Census Bureaw has legal authority to require
information necessary to the production of reports on U.S. economic activity. These reports
provide important statistics on all aspects of the economy, and include information on topics such
as U.S. gross domestic product, housing starts, and exports, Sgg, Title 13, United States Code.
Also, the Commesce Department admisisters the antidumping and countervailing duties laws.
These laws are designed to ensure that imports to the United States are traded fairly in our
domestic market. Once a petition alleging a violation of these laws is filed, the Commerce
Department must acquire information necessary to make a determination regarding the
appropriateness of imposing duties. See, 19 USLC. 1671 ef seg. and 19 US.C. 1673 et seq.
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Each of these functions is based on a statutorily mandated collection of information. We
take very seriously the fact that there is a burden on the private sector associated with the
submission of this information. However, we believe that these collections of information ate
critically impontant, and would not recommend they be rescinded or changed.

The Commerce Department has in the past and will continue in the future to aggressively
pursue information management initiatives with the goal of reducing public burden. For instance,
in Fiscal Year 1998, the Census Burean implemented strategies to Jimit the burden of business
reporting for the Economic Census, which is required by law to be conducted every five years.
These strategies resulted in a significant reduction in the total time required of the private sector
to provide the information (nearly two million hours saved) as compared to the previous Economic
Census. Further, the Department is engaged in several initiatives using new Web-based
techrologics that will yield futuze burden reductions. By 2003, the U.S. Patent and Trademark
Office will process patent applications completely electronically. The Bureau of Export
Administration is completing development of the Simplified Network Application Process (SNAP)
that will provide exporters the option of filing an Internet-based export license application.
Similarly, the National Oceanic and Atmospheric Administration is developing an electronic fish
logbook that will allow fishermen to file required catch data electronically.

I hope that this information is helpful in your Cr ittee's role ov ing impl ion
of the Paperwork Reduction Act.

Sincerely,

Deborah K. Kilmer
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OFFICE OF THE SECRETARY OF DEFENSE
1950 DEFENSE PENTAGON
WASHINGTON. DC 20301-1950

gro Sit/iee
APR 27 00

ADMINISTRATION AND
MANAGEMENT

Honorable David McIntosh
Chairman, Subcommittee
on National Economic Growth,
Natural Resources and Regulatory Affairs
Committee on Government Reform
House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

This is in response to your letter of April 14, 2000, to the Secretary of Defense requesting
recommendations for changes in specific laws that impose unnecessary or overly burdensome paperwork.

At this time, the Department of Defense does not propose any rece dations or ch to
existing laws. Much of the Department’s information burden results from the acquisition process.
Specifically, over 92 percent of the current total burden is acquisition related.  As part of the ongoing
Defense Acquisition Reform Initiative, the Department continues to reengineer its acquisition system, and
institute reforms that result in major reductions to information requirements imposed on the private
sector. Acquisition reform is key to reducing the regulatory burden and related information collection
activities that are imposed on Defense contractors. The Department continually reviews its paperwork
burden, so that only the minimum burden is imposed on Defense contractors consistent with sound
business practices and public law.

Information collection management is centralized within the Department of Defense under the
Director of Administration and Management (DA&M) who is also the Regulatory Policy Officer. Since
passage of the Paperwork Reduction Act of 19935, the Department has actively managed information
collection and paperwork reduction. This proactive approach has resulted in a total burden reduction of
34 percent from the end of Fiscal Year 1995 baseline, Most of the reduction has resulted from program
changes, rather than adjustments. The Department has clearly demonstrated its success in the significant
burden reductions, in excess of statutory requirements and timetables, which Defense has achieved on a
yearly basis, The Department, with gnidance from the Office of Management and Budget, will continug to
comply with both the provisions and intent of the Paperwork Reduction Act.

This letter was also addressed to the Honorable Dennis J. Kucinich, ranking member of the
Subcommittee. Please let us know if we can be of further assistance. I you have further questions, do
not hesitate to contact me.

Sincerely,
D.O. Cooke
Director



172

&/LJ %J’/&«O

I

THE SECRETARY OF EDUCATION
WASHINGTON, D.C. 20202

May 24, 2000

Honorable David M. McIntosh

Chairman

Subecommittee on National Economic
Growth, Natural Resources, and
Regulatory Affairs

Committee on Government Reform

House of Representatives

Washington, DC 20515-6143

Dear Congressman Mcintosh:

Thank you for your letter seeking recommendations for changes in specific laws that
impose unnecessary or overly burdensome paperwork and would be good candidates for
elimination or reduction. I am sending an identical response to Congressman Kucinich.

Reducing burdensome paperwork and unnecessary regulations has been a continuing
priority for us. Over the past years, we have moved aggressively to identify areas for
paperwork burden reduction. Two examples of recent reductions we have made are: 1) in
FY 1599 we eliminated over 3.2 million hours of burden under the Federal Family
Education Loan Program, and 2) this year we will reduce 1.5 million hours in burden by
changing reporting requirements for the Ford Federal Direct Loan Program.

1 also want to mention the work we have been doing under Section 498B of the Higher
Education Amendments of 1998. Many operations and activities are under review to
climinate possible duplicative, nonuniform, or unnecessary regulations and procedures.
The original Administration recommendations for the Higher Education Act also
contained many simplifications of the student financial aid application process that
Congress may want to revisit. For example, we concluded in 1998 that families and the
federal government alike would benefit by greatly simplifying the asset tests in financial
need analysis, which is in Part F of the Higher Education Act of 1965, as amended.

Another important aspect of holding down unnecessary paperwork and regulations is not
permitting them in the first place. The Department uses the negotiated rulemaking
process wherever possible to discourage requests for paperwork and regulations that go
beyond the legitimate needs of the Department.

In most areas where we have been able to achieve large reductions in burden, moving to

new electronic processes has been key in reducing the number of hours it takes our
constituents to complete applications, and submit reports and other data. Any changes

Our mission is to ensure equal access to education and to promote educational excellence throughout the Nation.
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you can make to existing legislation that would permit more use of technological tools
across government programs would go a long way to reduce burden. At this time, we
have no specific recommendations beyond that for legislative action. However, we will
continue looking for opportunities to reduce the paperwork burden imposed on the public
and to clarify the requirements of our requests to improve the quality of the data we
collect and to simplify the process.

As we continue our efforts to reduce burden, we will notify you if we identify areas that
require specific statutory change.

Yours sincerely,

rOeck

Richard W. Riley
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Department of Energy
Washington, DC 20585

May 19, 2000

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic
Growth, Natural Resources, and
Regulatory Affairs

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your letter of April 14, 2000, requesting recommendations in
changes in specific laws that impose unnecessary or overly burdensome paperwork and
are good candidates for elimination or reduction. We were to indicate the statutory
citation, our proposed changes, and the rationale for our proposal.

My staff has conducted an initial review of existing laws and has not identified any
candidates applicable to Department of Energy activities that, if amended, would lead to
an elimination or reduction in burden. We are continuing our review to make sure we
look at all potential candidates for elimination or reduction. We will report any findings
to your subcommittee. We appreciate your efforts to reduce the paperwork burden
imposed by existing legislation and welcome all improvements in this area.

If you require any further assistance, please contact David Berick, Deputy Assistant
Secretary for House Liaison, on 202-586-2254.

Sincerely,

/o —n

(o John M. Gilligan
Chief Information Officer

@ Printed with soy ink on recycled paper
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON, D.C. 20201

JN 20 208

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth
Natural Resources and Regulatory Affairs
Committee on Government Reform

House of Representatives

Washington, D.C. 20515-6143

Dear Mr. Chairman:

Thank you for your recent letter requesting specific recommendations for changes to
existing laws that would reduce paperwork obligations on the public. We fully share the
Subcommittee’s concern that unnecessary and overly burdensome paperwork be
eliminated. We examined current burden throughout the Department and identified certain
specific and significant legislative changes (see enclosure) to programs at the Food and
Drug Administration’s Center for Food Safety and Applied Nutrition (FDA/CFSAN).

As the enclosed materials indicate, the FDA Modernization Act of 1997 “addressed the
goal of removing information collection requirements that no longer were necessary” by
eliminating or reducing information collection burdens on regulated industries (a list of
these is provided). In addition, the enclosure includes a list of statutory provisions that
could be revised or eliminated. One of these proposals would change notification
frequency to FDA from every year to every three years for small businesses that want to
exercise their right to an exemption from nutritional labeling.

We hope that you will find this information useful in your efforts to reduce the burden on
the public. If you have any questions about the enclosed materials, please contact Robert
Polson of our Office of Information Resources Management at 202/690-6741. We have

also provided these recommendations in a letter to Mr. Kucinich.

Sincerely,

Donfia alala

Enclosure
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LEGISLATIVE STREAMLINING

In the face of mounting statutory requirements it will be very difficult for FDA to achieve its five
percent burden reduction for each of the next two years, (i.e., the Prescription Drug Marketing
Act; the Prescription Drug User Fee Act (PDUFA, 1992, 1997); Reinventing Govemnment (REGO)
Initiatives; the Paperwork Reduction Act (1995); the Electronic Freedom of Information Act
(EFOIA, 1996), Animal Drug Availability Act (1996), and the Food and Drug Administration
Modernization Act (1997)).

The FDA Modernization Act of 1997 has positioned the Agency to fulfill its regulatory and safety
requirements as the nation and the world has entered the new millennium. This has had a major
impact on how the Agency does business, the specifics have been identified, and are being
implemented. The Agency recognizes that regardless of the new Act, opportunities exist for
legisiative streamlining with the identification of requirements that are no longer useful and
impose unnecessary burden on the public.

Much of the FDA Modernization Act of 1997 dealt with updating the FDA review mechanisms and
many sections dealt with mandates to streamline the approval process for doing clinical studies,
thus speeding up the development and marketing of products. More specifically, certain sections
have addressed the goal of removing information collection requirements that no longer were
necessary. FDA lists these sections that the FDA Modernization Act eliminated or reduced
information collection burdens on the regulated industries.

§§125(a) and (b) no longer require manufacturers to submit thelr insulin and antibistic products
to FDA for certification.

§126 eliminated certain labeling requirements for prescription drugs.

§213 eliminated medical device reporting for distributors and reduces the frequency of device user
facility reports from semiannually to annually.

The Agency identified sections for legislative streamlining, and were least affected by the FDA
Modernization Act and would benefit the public most.

To this end, FDA’s Center for Food Safety and Applied Nutrition (CFSAN) reviewed and identified
statutory provisions of the Food, Drug and Cosmetic Act that could be revised or efiminated:

1. Amend Section 403(q)(5)EXi).

a. This provision requires small businesses to notify FDA annually if they want to exercise
their right to an exemption from nutritional labeling. Industry has criticized this as being
00 frequent and an inefficient use of FDA resources to file the notification, enter the
information into a database, and acknowledge receipt of the notifications every year.

b. The Agency has currently received 8,421 notices from small businesses representing an
estimated paperwork hour-burden of approximately 67,000 hours. A notification frequency
of every 3 years would reduce this paperwork burden on industry approximately one-third
or approximately 22,000 hours by reducing the frequency of reports. At the same time,
there are statutory and regulatory provisions in effect to ensure that firms or products that
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are no longer eligible for exemption will comply with the requirements for nutritional labeling.

¢. Recommend amending Section 403(q)(S)(EX1) by striking out “During the 12-month
period” and inserting in lieu thereof “During the 3-year period.”

2. Amend 403(a)(4)(C)X#)

a. This provision requires FDA to survey the retail market every 2 years to determine whether
retailers are voluntarily providing nutrition information for the most commonly consumed
fruits, vegetables, and fish and to issue a report to Congress on its findings.

b. FDA has conducted under contradt, five surveys {1990 baseline, 1992, 1994, 1996, 1998)
to determine retailer compliance with the guidelines of the voluntary nutrition labeling
program. For each of the surveys, substantial compliance by retailers was met. Although
the nutrition labeling is voluntary, close to three-fourths of the retailers have consistently
shown a commitment to the program. The frequency of this reporting is an ineffident use
of FDA and industry resources and affords fittle public health protection. However, FDA
believes that a survey every four years would be adequate to measure compliance and to
encourage retailers to provide nutrition information voluntarily for some food substances,
such as raw foods.

¢. Recommend amending Section 21 CFR 343(g)(4)*C)(ii) by striking out “two years” and
inserting in lisu thereof “four vears.”
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The Majority Staff Subcommittee

National Economic Growth, Natural Resources,
and Regulatory Affairs

B-377 Rayburn House Office Building

Washington, DC 20515

Dear Majority Staff Subcommittee:

Thank you for your letter of April 14, 2000, to the Department of Housing and
Urban Development (HUD). Your letter requested recommendations for changes in
specific laws that impose unnecessary burdensome paperwork and are good
candidates for elimination or reduction.

In response to your request, we have conducted an extensive review of HUD's
information collection requirements to identify any laws that impose burdensome
paperwork requirements. As a result of this review, we do not offer any changes to
the current legislation.

We, at HUD, continue our efforts to improve information collection processes
that better utilize our information resources to minimize the burden imposed on
the Public. We have been successful in significantly exceeding the burden reduction
goals mandated by the Paperwork Reduction Act of 1995,

Thank you for your interest in our paberwork reduction efforts.

Sincerely,

A
t

oo
F et

Gloria R. Parker
Chief Information Officer

7y
N b



179

United States Department of the Interior

OFFICE OF THE SECRETARY
Washingron. D.C. 20240

2
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Ture 14, 2000 =
Memorandum et
TO: Charles Markell &
Office of Legislative Counsel
FROM:  DebmB. Sondemw ,Amﬂza.c,
Director, Office of A%quisityn and Property Management
SUBIECT: GOVERNMENT REFORM COMMITTEE REQUEST FOR -
RECOMMENDATIONS ON PAPERWORK REDUCTION
This is in response to the June 9, 2000 Legislative Counse] Referral soliciting recommendations
for changes in specific laws which impose uan y or overly burdensome paperwork and are

good candidates for elimination o yeduction. The Office of Acquisition and Property
Mapagement proposes changes to the fallowing regulations supported by separate statutes:

Davis-Bacon Act (40 U.S.C. 2762 «276a-7)

The Davis-Bacon Act provides thet contracts in excess of §2,000 to which the Uunjted States or
the District of Columbia is a party for construction, alteration or repairs (including painting and
decorating) of public buildings or public works within the United States shall contain coverage
ensuring that no Jaborer or mechanic employed directly upon the site of the work shall reccive
less than the prevailing wage rates as determined by the Secretary of Labor,

The Department of the Interior and the Governmentwids acquisition communities are in peed of
support for Davis-Bacon Act reform. The March 29, 1939 jssue of Federal Contracts Report
and the April 1999 issuc of Comfract Managemeni covered House and Senate initiatives to repeal
or reform the Davis-Bacon Act. The Federol Contracts Report atticls indicated that the
Mechanical, Blectrieal and Sheet Metal Alliance, in s March 25, 1999 letter to members of the
Senate, proposed that rather than repeal the Davis-Bacon Act, the Senate should consider raising

the Act's coverage threshold from the eurrent $2,000 10 $100,000 for now construction and to
$25,000 for renovations,

As a Pederal agency which in Fiscal Year 1998, spentover 21 percent of its contracting budget
on construction and construction-related work, the Dep of the Interior would benefit fom
Davis-Bacon Act reforms. The Federal Contracts Report article quotes 3 Senate Budget
cornmittes spokeswoman as steting thet repeal of the Davis-Bacon Act “would save the taxpayets

xj 1.13?3
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20 estimated $4 billion over five years,” Based on the experience and comments of our
contracting operations persormel, we too, believe that much in the way of savings would be
realized through the Act’s reform.

Beoause of its low dollar threshold, the Davis-Bacon Act is vety expensive to implemont. The
sdministrative costs related to Davis-Bacon Act complianice oversight and reporting are equally
burdensome to the Government and its contractors. These costs are not at all pmpomcnata to the
total valus of the contract actions themselves, and in many cases, especislly for contra

batween $2,000 and $10,000, may actually sxceed the contract award amomxt According to
Federal Reserve siatistics, the purchesing power of one U.S. dollar on March 3, 1931, the day the
Davis-Bacon Act was passed ipto law, is today the equivalent of $10.73. 1f the Davis-Bacon
Act’s 1933 82,000 threshold rose with Consumer Price Index, that same $2,000 would be equal
to $21,460.93 today.

In addition to the realization of potential savings, reform of the Davis-Bacon Act would stimulate
competition in the construction contracting area for small sud very small businesses. A large
proportion of our construction and alteration contracting projects are comparatively small dollar
work - much of it under $100,000, The work is performed in remote locations, e.g., ot parks,
wildlife refuges, and other areas served by Department of the Interior bureaus and offices. These
types of jobs are especially atuactive to local small and very small businesses, i.e., the proverbial
“Motn and Pop" contracting dusinesses. Unfortunately, these same businesses are preventsd
from bidding on our constr falteration projects b they simply cannot and do not pay
their employees the prevailing wags retes required under the Davis-Bacon Act.

Public Printing and Documents (Title 44 US.C. 501} (Pub. L. 102-392, tile 11, sec. 207(a),
‘Oet. 6, 1992, 106 Stat. 1719, as amended by Pub. L. 103283, tidde II, sec, 207, Tuly 22, 2994, 108
Stat, 1440)

Title 44, section 501 of the U.5. Code prohibits the expenditure of funds by any entity of the
executive branch for the procurement of “any printing related to the production of Government
publications (inchuding printed forms), unless such procuzement is by or through the Gov:mmmt
Printing Office.” “Printing” as used in section 501 inchades “the p of cor

platemaking, presswork, duplicating, silk screen p bmdmg, j m, sod the end
items of such processes.” The probibition does not apply 1o individus] pnntmg orders costing
not mote than $1,000 if!(1) the work is not of a continuing or repetitive pature; and (2) is
certified by the Public Printer as being included in a ¢lass of work which cannot be provided
more scopomicaily through the Government Printing Office (GPO).

Requiring ccmﬁaﬁon/wa.wer ky the Public Printer for every compmuvely 1owwdollar,
y, or incidental duplieation raquiternent under $1,000 is impracticable, time
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and extremely burdensome. With high quality duplication services available from commercial
sources that arc open for business 24-hows s day, exccutive agencies should be suthorized to
satisfy emesgency and incidental duplicating work requirements costing not more than $1,000
without having to request and obtain 2 waiver from the Public Printer.

Home-to-Work Transportation (31 U.S.C. 1344)

Another proposed change isto 31 U.S.C. section 1344 reganding official use of Government
passenger carriers by employecs between their residences and places of employment (“home-to-
work” trensportstion), Presently, employees may be authorized home-to-work tansportation for
a period of 15 calendar days. Under certain circumstances, 31 U.8.C. 1344(d)(2) allows for 90-
day extensions of home-to-work transportation beyond the initia] 15-day peried. Only agency
heads have the authority to determine and authorize home-to-work eligibility. 31 U.8.C.
1344(d)(3) prohibits agency heads from delegating this authority, In addition, 31 U.S.C.
1344(d)(4) requires agencics to notify Congress of cach home-to-work deterrnination and
designation, Notifications must include the name and title of the officer or euployce authorized
home-to-work transportation; the reasons for determinations, e.g., a clear and present danger,
emergency, or other compelling operational cansiderations; and the expected duration of the
anthorization.

The Department of the Interior, the General Services Administration (GSA), and other Federal
agencies support changing the delegation of authority for home-to-work transportation from
agency heads to other senior level officials. In patticular, the Department of the Interior hopes to
eliminate the burdensome requirements related to home-to-work transportation by proroting
changes in the delegation of authority and reductions in home-to-work request processing times.
Interior receives home-to-work wansportation requests under compelling, and ofien, emergency
situations. These situations are of great concern to the Office of Acquisition and Property
Management, and we understand requestors’ frustration in pot receiving prorpt resolution to
their home-to-work ttansportation requests,
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D,C. 20530 ®evn

May 15, 2000 sltele?

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic
Growth, Natural Resources and
Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, DC 20515-6143

Dear Mr. Chairman:

Thank you for your letter of April 14, 2000 to Attorney
General Reno concerning the implementation of the Paperwork
Reduction Act of 19%85. Specifically, you requested
recommendations for changes in specific laws which impose
unnecessary or overly burdensome paperwork and are good
candidates for elimination or reduction.

The Department currently has 249 active information
collections that were approved by the OCffice of Management and
Budget, Office of Information and Regulatory Affairs. Only 12 of
the 36 Department Components use Information Collections to meet
some of their mission requirements. Further, each Information
Collection directly supports one or more of the Component
missions mandated by law.

In preparing this response, the Department’s Chief
Information Officer asked each Componsnt to examine their
information collections and determine if the existing laws impose
unnecessary or overly burdensome paperwork and would be a good
candidate for elimination or reduction. Upon completion of the
Component’s independent internal review, each Component reported
that no Component Information Collection imposed an unnecessary
or overly burdensome amcunt of paperwork on the public, noxr would
the statute be a good candidate for elimination or reduction.

We recognize that in any organization as large as the
Department of Justice, improvement and reduction in paperwork
burdens is a never-ending challenge. The Depariment is
continually looking for opportunities to streamline our
operations and reduce waste, inefficiency, and frustration to the
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The Honorable David M. McIntosh
Page 2

public. If you have specific concerns about paperwork burdens
imposed or implemented by the Department, I encourage you to
convey them to me immediately. However, at this time, we do not
have any specific suggestions to offer you.

Please do not hesitate to contact me, if I may be of further
assistance on this or any other matter.

Sincerely,

SRR A

Robert Raben
Assistant Attorney General
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(Led T,

U.8. Department of Labor Office of the Assistant Secretary
for Administration and Management
Washington, D.C. 20210

Reply o the Altention of:

MAY |8 2000

‘The Honorable David M. Mclntosh

Chairman

Subcommittee on National Economic
Growth, Natural Resources, and
Regulatory Affairs ‘

House of Representatives

Washington D.C. 20515-6143

Dear Mr. Chairman:

This is in response to the Subcommittee’s letter of April 14 of this year. The Subcommittee
requested our recommendations for changes in specific laws which impose unnecessary or overly
burdensome paperwork requirements and are good candidates for elimination or reduction.

The Department is always looking for ways it can reduce paperwork burdens while fulfilling its
mission fo ensure the Nation has a workforce ready to meet the challenges of the 21 century.
However, after careful consideration of your request, we have determined that we have no
statutory changes to recommend to you at this time. You can be assured, however, that we will
continue to closely scrutinize our programs to eliminate or reduce paperwork burdens which are
unnecessary or overly burdensome.

Sincerely,

o6
ATRICIA W. JATTIMIO
Assistant Secretary for

Administration and Management/
Chief Information Officer
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United States Department of State

Washington. D.C. 20520

JIN 30 200

Dear Mr. Chairman:

This is in response to your letter of April 14 to Secretary
Albright, requesting that we review the Department’s public
paperwork burdens with an eye to suggesting possible burden
reducticons through revisions to relevant statutes.

Regrettably, we have no comments on revisions to statutes
that would result in any significant reduction in public burden.

As you know, Department of State information collections
are generally limited in scope, and our programs do not contact
the public to the same extent as do the activities of other U.S,
Government entities. Our major collections (and burdens) consist
of two specific information collections-passport applications
and visa applications, which account for well over ninety per
cent of our total public burden. The third is a more general
area, a number of collections inherited from the former U.S.
Information Agency. These latter are primarily evaluation
surveys designed to improve U.S5. student exchange, scholarship,
and educational and cultural grants programs.

Aside from the burden on the U.S. public as a result of
applications for passports, the majority of the Department’s
public burden falls on foreign nationals. Revisions to passport
law, and the Immigration and Naturalization Act would provide
burden relief for the public, but also may entail increased
risks from terrorist, criminal, or other adverse activities.
Conversely, eliminating the foreign public from coverage under
the law would reduce reported burden, without lessening the
actual foreign public burden. Nevertheless, the Subcommittee may
deem it advisable that the law be modified or interpreted to
require reporting on only that burden imposed on the U.S.
public.

The Honorable
David M. MciIntosh, Chairman,
Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs,
House of Representatives.
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We hope this information is helpful to you. Please do not
hesitate to contact ug if we can be of further assistance.

Sincerely,

Ly
=

e
*4:353;_.(1./1 Lo Sl
Barbara Larkin
Assistant Secretary
Legislative Affairs
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WASHINGTON, D.C. 20590
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May 26, 2000

The Honorable David M. McIntosh

Chairman, Subcommittee on National
Economic Growth, Natural Resources and
Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

This letter is in response to your April 14, 2000, letter requesting recommendations for
changes in specific laws that impose unnecessary or overly burdensome paperwork
burdens and therefore are good candidates for repeal or amendment.

The Department of Transportation requests that 49 U.S.C. 33112 be considered by the
Subcommittee for repeal. Section 33112, Insurance reports and information, mandates
an annual report by automobile insurance companies about the theft and recovery of
motor vehicles and the effects of this activity on insurance premium levels. Qur
experience over 16 years since enactment of the requirement in the Motor Vehicle Theft
Law Enforcement Act of 1984, as amended by the Anti Car Theft Act {ACTA) of 1992
(P.L. 102-519), makes clear that the report has outlived its usefulness. The autc theft
data, which is collected from certain insurance companies, is normally submitted three
years after a theft has occurred. By this time, the data is of very limited value to the
Department, law enforcement, or the public. Repeal of section 33112 would save the
insurance companies an estimated $1,168,090 and rental/leasing companies an
estimated $99,840 annually. It would also save the agency an estimated $40,000
committed annually to analyze the data and reduce the burden imposed on the public
by 197,390 hours.

The Department has proposed that Congress amend section 49 U.S.C. 20901(a) to
eliminate the requirement that railroads’ reports to the Federal Railroad Administration
regarding accidents and incidents on their properties be notarized, and to create an
exception to the requirement that reports be submnitted on a monthly basis, by
permitting reporls to be made at longer intervals, up to quarterly, if no reportable
accidents or incidents occur. The notarization requirement causes unnecessary expense
and delay, and is an obstacle to filing reports electronically. The requirement for
monthly reports is unnecessarily rigid, particularly for small railroads and those who
have no events to report. Our proposal would also provide discretion to set different
reporting requirements for different classes of railroads and would facilitate electronic
filing and a corresponding reduction in paper filings. This proposal has been referred to
the Committee on Transportation and Infrastructure for consideration.
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We appreciate the opportunity to comment. We continue to analyze agency paperwork
burdens and will advise your staff of any additional candidates for repeal or
amendment.

Sincerely,

Rodney E. Slater
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DEPARTMENT OF THE TREASURY (i o5 /750"3’
WASHINGTON, D.C. 20220

June 22, 20C0

The Honorable David M. McIntosh

Chairman

Subcommittee on Natural Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This responds to your recent letter to Secretary Summers soliciting recommendations for changes
to laws that impose unnecessary or overly burdensome paperwork requirements.

The Department of the Treasury strives to minimize paperwork burdens imposed on the public
consistent with statutory requirements and sound administrative and enforcement policies. We
have identified several statutory provisions that we believe could be amended to reduce
paperwork burdens on the public as well as Federal agencies. These are described in the
enclosure to this letter. We will continue to review statutes under the Department’s jurisdiction
and we will advise you if additional provisions are identified.

We appreciate your interest in eliminating unnecessary statutory paperwork burdens and
minimizing the burdens of those requirements that are necessary.

Sincerely,

[ 43"}(‘“‘"

Joan Donoghue
Acting General Counsel

Enclosures

cc: The Honorable Dennis Kucinich
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DEPARTMENT OF THE TREASURY

Recommended Changes to Statutory Provisions that Impose Unnecessary

or Overly Burdensome Paperwork Requirements

Provide Marriage Penalty Relief and Increase the Standard Deduction

Citation:

Change:

Rationale;

26 US.C. 63

Increase the standard deduction for married taxpayers filing a joint returmn
by up to $1,450 {in 2001 dollars).

This change would increase the number of married taxpayers that can
minimize their tax liability by claiming the standard deduction instead of
itemizing deductions on their Federal income tax return.

Alternative Minimum Tax (AMT) Relief for Individuals

Citation:

Change:

Rationale:

26 US.C. 55-59

Allow dependent personal exemptions and standard deduction in
computing AMT.

This change would reduce the number of individual taxpayers subject to
the AMT and required to file Form 6251. It would also eliminate the need
for taxpayers to itemize deductions for the sole purpose of reducing AMT
liability.

Simplify and Increase the Standard Deduction for Dependents

Citation

Change:

Rationale:

26 US.C. 63
Increase standard deduction for dependent filers to the amount of the
dependent’s earned income plus $700 (but not more than the regular

standard deduction).

This change would reduce the number of dependents required to file a tax

. retumn.
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Simplification of Definition of Child Dependent
Citation: 26 US.C. 151
Change: Base the exemption for dependent children on relationship and residency.

Rationale: This change would eliminate the need for taxpayers to maintain extensive
records to prove that they support their own children.

Index Maximurm Exclusion for Capital Gains on Sale of Principal Residence
Citation: 26 US.C. 121

Change: Index the maximum amount of gain that can be excluded from gross
income when a principal residence is sold.

Rationale: This change would increase the number of taxpayers who are not required
to file Schedule D (capital gains), Form 1040, when their principal
residence is sold.

Tax Credit To Encourage Electronic Filing of Individual Income Tax Returns

Citation: 26 U.S.C. 6012

Change: Provide a temporary credit of $10 for each income tax return electronically
filed and a credit of $5 for each income tax return filed through Telefile.

Rationale: The change would provide an incentive for taxpayers to avoid the burdens
associated with filling out paper returns.

Expensing for Small Business
Citation: 26 US.C. 179

Change: Expand the circumstances under which expenses can be deducted when
incurred instead of depreciated over the useful life of the property.

Rationale: This change would increase the extent to which taxpayers can recover the
cost of property on the income tax return for the year in which the property
is placed in service rather than as depreciation deductions on Forms 4562
filed each year during the recovery period of the property.

2-
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Optional Self-Employment Contributions Act Computations

Citation:

Change:

Rationale:

26 U.S.C. 1401-1403

Combine the two optional methods of computing income subject to the
self-employment tax into a single method.

This change would simplify self-employment tax computations for
approximately 30,000 taxpayers and would simplify Schedule SE, Form
1040, for the millions of self-employed workers that do not use the
optional methods.

Simplify the Foreign Tax Credit Limitation for Dividends from 10/50 Companies

Citation:

Change:

Rationale:

26 U.S.C. 901-908

Simplify the application of the foreign tax credit limitation by applying the
“look-through” approach immediately to dividends paid by a company
(other than a controlled foreign corporation or a passive foreign
investment company) in which the taxpayer owns at least 10 percent of the
voting stock regardless of the year in which the earnings and profits out of
which the dividend is paid are accumulated.

Eliminating the provision under current law requiring the concurrent
application of a different test for dividends paid out of pre-2003 earnings
and profits will reduce complexity and compliance burdens relating to
Form 1118 for U.S. taxpayers participating in foreign joint ventures and
foreign investment through affiliates that are not majority owned.

Provide Interest Treatment for Dividends Paid by Certain Regulated Investment
Companies to Foreign Persons

Citation:

Change:

Rationale:

26 U.S.C. 1441
Treat as interest exempt from withholding upon distribution to foreign
investors income received by a domestic mutual fund that invests

substantially all of its assets in U.S. debt securities or cash.

This change would relieve these mutual funds of the obligation to
withhold tax on amounts paid to foreign shareholders and file Forms 1042

3-
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and 1042-S with respect to amounts withheld.

Allow Deduction for Charitable Contributions for Taxpayers who do not Itemize
Deductions

Citation: 26 U.S.C. 170

Change: Allow taxpayers who do not itemize deductions to deduct 50 percent of
their charitable contributions in excess of $1,000 ($2,000 for married
taxpayers filing jointly).

Rationale: For taxpayers whose itemized deductions exceed the standard deduction
by less than the amount allowed under the proposal, the change would
eliminate the need to itemize all deductions on Form 1040, Schedule A.

Allow Flexibility in Setting the Return Periods for Small Producers of Wine and Beer
That Withdraw Their Product Under Bond for Deferred Payment of Tax

Citation: 26 U.S.C. 5061(d)(1)

Change: Authorize ATF to prescribe by regulation the return period for small
producers of wine and beer that withdraw their product under bond for
deferred payment of tax.

Rationale: By providing such flexibility ATF will be able to eliminate approximately
90,000 tax returns each year and to reduce its administrative costs by
about $270,000 annually.

Reporting Regulations to the Congress
Citation: 5U.S.C. 801

Change: Eliminate the requirement that Federal agencies transmit a copy of each
non-major final rule published in the Federal Register to the House,
Senate, and General Accounting Office.

Rationale: Transmitting three copies of each non-major final rule published in the
Federal Register is wasteful and unnecessary. Eliminating this
requirement would not affect the congressional disapproval procedures
codified at 5 U.S.C. 802 if section 802(b)(2) ts amended to provide that
“submission or publication date” means the date of publication in the
Federal Register in the case of a non-major rule published therein.

4-
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DEPARTMENT OF VETERANS AFFAIRS
PrINCIPAL DEPUTY ASSISTANT SECRETARY
FOR INFORMATION AND TECHNOLOGY
WASHINGTON DC 20420

JUN 52000

The Honorable David M. Mcintosh

Chairman

Subcommittee on National Economic Growth,
National Resources and Regulatory Affairs

Committee on Government Reform

.S, House of Representalives

Washington, D.C. 20515-6143

Dear Mr, Chairman:

The Secretary asked me to reply to your lefter concerning recommendations for
changes in specific Papenwvork Reduction Act laws that impose unnecessary burdens.

The Department of Veterans Affairs (VA) administers an integrated program of benefits
and services established by laws for veterans, service personnel, and their dependents
and beneficiaries. During fiscal year 2000, these programs will impose approximately
6.91 million "burden hours" on veterans, members of the Selected Reserves and
National Guard, and beneficiaries of veterans. These burden hours include providing
medical care, compensation, pension, education, vocational rehabilitation and
counseling, loan guaranty, insurance and burial benefits. Our recommendations to
reduce unnecessary burdens are enclosed.

We have also provided this information to The Honorable Dennis J. Kucinich, Ranking
Member of the Subcommittee on National Economic Growth, National Resources and
Regulatory Affairs. If there are any questions concerning this matter, please contact me
at (202) 273-8842 or have a member of your staff contact Donald L. Neilson, Director,
Information Management Service (045A4), at (202) 273-8135.

Sincerely,

,/‘/@@%é/ '
Robert P. Bubniak
Acting

Enclosure
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Department of Veterans Affairs
Recommendations for Changes in Specific Paperwork Reduction Act (PRA) Laws
That impose Unnecessary Burdens

Recommendation 1. VA recommends that consideration be given to amending 44
U.S.C. Chapter 35 to permit the Director, Office of Management and Budget (OMB) to
provide simplified procedures for the approval of information collections required by
statute and to permit OMB to approve such collections for up to 5 years,

a. The current process for ¢learing “information collections” is cumbersome,
requiring two or more publications in the Federal Register and extensive analysis of the
nature and purpose of the “collection” and of “respondent burdens” in multi-level agency
and OMB reviews. Virtually the same elaborate processing is required for “collections”
required by statute and those undertaken by an agency on its own initiative. Further,
regardiess of the nature of collection, OMB may not approve a collection of information
for a pericd in excess of 3 years (44 U.S.C. 3507(g)). Itis extremely rare that the public
would have comments on any information collection published in the Federal Register.

b. While protection of the public from information collection abuses by an
overzealous government is admirable, these elaborate procedures are an unnecessary
waste of resources where the “information collection” is a straight-forward
implementation of statutory requirements; for example, requiring simple forms for
claiming government benefits, 38 U.S.C. § 501(a){2), and the filing of appeals following
statutory procedures, 38 U.S.C. § 7105.

Recommendation 2. All clinical examinations and clinical research should be
exempted from the PRA and OMB review.

Although 5 CFR 1320.3(h)(5) excludes clinical examinations and clinical research
from the definition of information, the same citation also states that OMB may determine
if any specific item constitutes “information.” Our experience shows that OMB invokes
this clause only when the examination or research concerns a politically sensitive topic
such as Persian Gulf, Agent Orange, Prisoner of War, and Radiation Exposure. Due to
the heath threats involved, this is precisely the type of examination/research that needs
to proceed quickly without PRA restrictions or OMB review.

Recommendation 3. information collections with well defined benefit and practical
utility, such as applications and claims for benefits, and invoices claiming payment
should be exempted from the PRA and OMB review.

Applications and claims for benefits, and invoices claiming payment constitute 88%
of the Department's collection of information burden. These collections are required in
order to receive a benefit, including entitlements, grants, permits, loans, and contracts,
The time required (a minimum of 90 days after agency processing) obtaining OMB
approval for a new or revised collection of information hinders VA's ability to respond
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quickly to the changing needs of veterans and delays VA implementation of legisiative
changes. Applications for benefits require only the information needed to make a
decision on the request The veteran or beneficiary dictates when the information is
submitted. Since the claim is self initiated there is no other source of similar information
and there is no way to reduce the frequency of submission. All instruments used to
collect information are reviewed regularly to assure that no extraneous data is
requested.

Recommendation 4. OMB clearance could be delegated to the agency level for
program evaluation surveys being conducted by all federal agencies.

Generally, it takes a minimum of 90 days for agencies to obtain permission from
OMB to perform any survey other than a customer satisfaction survey. This witt aliow
departments to assess whether programs are meeting their Congressionally-mandated
intent in a shorter timeframe.
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CORPORATION
FOR NATIONAL
SERVICE

May 15, 2000

The Honorable David M. McIntosh
Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs
Committee on Government Reform

2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Mr. Chairman:

1 am responding to your request of April 14, 2000, concerning recommendations
for changes or elimination of existing laws that we feel impose unnecessary paperwork
burdens on the Corporation for National Service or the people we serve.

We have no legislative recommendations to make at this time. Our experience in
implementing the Paperwork Reduction Act has been positive. Over the years we have
taken a number of steps to devolve greater authority to states and grantees and to
minimize the burden placed upon them. We will continue to pursue these improvements
administratively.

Thank you for the opportunity to comment on the Paperwork Reduction Act.

Sincerely,

Director, Congressional and
Intergovernmental Affairs

NATIONAL SERVICE: GETTING THINGS DONE re 1201 New York Avenue, N.W. - Washington, D.C. 20525
AmeriCorps + Lear and Serve America - Natioral Senior Service Corps telephone; 202-606-5000 + website: www.nationalservice.org
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MAY 22 2000

OFFICE OF
ENVIRONMENTAL INFOCRMATION

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs

Committee on Government Reform

House of Representatives

‘Washington, DC 20515-6143

Dear Mr, Chairman:

Thank you for your letter of April 14, 2000, requesting that the U.S. Environmental
Protection Agency (EPA) make recommendations for changes in specific laws which impose
unnecessary or overly burdensome paperwork and are good candidates for elimination or
reduction. EPA strongly supports the need to reduce burden and is committed to making burden
reduction a priority within our Agency. Prior to the enactment of the 1995 amendments to the
Paperwork Reduction Act (PRA), Administrator Carol Browner announced that the Agency’s
goal was to reduce paperwork burden by 25 percent. This effort addressed the full range of the
Agency’s regulatory programs, including air, water, waste, toxic substances, and pesticides.
Although the aggregate total paperwork burden continued to rise because of new requirements,
the Agency was able to offset the rise by making changes in other program paperwerk
requirements.

On January 13, 1997, the Office of Management and Budget (OMB) requested (Bulletin
# 97-03) agencies to prepare an Information Streamlining Plan (ISP). This request stated, “Each
Agency is to identify specific administrative changes, program restructures, regulatory
reinventions, and legislative proposals that will reduce total burden on the public.” After a
thorough analysis of the Agency’s regulations and statutes, EPA did not make any
recommendations for changes to any of the envirommental laws. EPA did, however, make
recomumendations for changes to the regulations that implement these laws to reduce paperwork
burdens. For example, the Office of Solid Waste initiated a burden reduction effort for the
Resource Conservation and Recovery Act program. This involves a comprehensive review of all
program record keeping and reporting requirements. EPA plans to propose a rule by the end of
this year with significant burden reduction alternatives, that could reduce paperwork burden by
as much as 40 percent.

Intemet Address (URL) » hitp://www.epa.gov
RecycledHecyclable « Printed with Vegetable Ot Based fnks on Recycled Paper (Minimumn 30% Posiconsumen



199

Since the time that EPA prepared the Information Streamlining Plan, Congress enacted
the 1996 Amendments to the Safe Drinking Water Act and the Food Quality Protection Act of
1996. After reviewing the provisions of boih of these important environmental laws, the Agency
has no recommendations for changes in those statutes to reduce reporting burdens.

The Agency continues to look for opportunities to reduce paperwork burdens on the
public. On April 27 and 28, EPA held four public meetings as part of an OMB initiative
sponsored by the Office of Information and Regulatory Affairs. The purpose of these meetings
was to discuss and gain public input on a number of burden reduction initiatives. In addition,
the Agency continues to develop its information integration effort that will establish a single,
integrated multi-media repository of environmental data and tools. This initiative is designed to
promote more efficient ways of providing public health and environmental protection. Two key
components of the initiative - - the Central Receiving Facility (CRF) and the Facility Registry
System (FRS) - - provide good examples. The CRY includes the infrastructure and procedures
needed to centralize and streamline the receipt, validation, storage, and sharing of the
environmental data reported to EPA. The CRF will address issues of security, data quality, error
prevention and correction, burden reduction, and efficiency in the electronic transmission of data.
The FRS is a database to house the Agency’s master, authoritative facility identification
information. The FRS will provide a single source of facility identification information linked to
specific program records and enable integration and multi-media analysis at the unique facility
level. It will provide burden reduction by eliminating the need for multiple submissions of
facility identification data by regulated entities.

If you have any questions, please contact me or Mark Luttner, Director of the Office of
Information Collection, at 260-4030.

Sincerely,
e

Cpretec 7

Margaret N. Schneider
Principal Deputy Assistant Administrator

[ The Honorable Dan Burton
The Honorable Henry Waxman
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

MAY 22 2pp

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth,
National Resources and Regulatory Affairs

U.S. House of Representatives

Washington, D. C. 20515

Dear Chairman MclIntosh:

This is in response to your letter of April 14, 2000, to Chairwoman Ida L. Castro
requesting that the Equal Employment Opportunity Commission (EEOC) recommend changes
to laws that impose unnecessary or overly burdensome paper work and would be suitable for
elimination or reduction.

The EEOC does not recommend any change to of any of the civil rights laws that the
EEQC is responsible for enforcing. We have an established goal of eliminating or refining any
requirement which might possibly be construed as unnecessary or overly burdensome. In
keeping with this goal we continuously review our regulations and paper work requirements.
Where we have found that streamlining is warranted or that the process could be simplified, we
have done so. An illustration of this is our computerization of data collection requirements, This
option has resulted in a significant overall reduction in the paper work burden.

The EEOC will continue to be vigilant in its efforts to ensure that paper work
requirements are kept at the least burdensome level practicable.

We hope this information is helpful to you.

Sincerely,
D 9. A A
William J. White, Jr.

Acting Director of Communications
and Legislative Affairs



201

Federal Emergency Management Agency pgs/a ¢/
Washington, D.C. 20472 e

/oo

June 7, 2000

OS-PS-RM

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs

House of Representatives

Washington, DC 20515-6143

Dear Mr. Mclntosh:

This is in response to your April 14, 2000, letter to Director James Lee Witt, Director,
Federal Emergency Management Agency. In that letter, you requested recommendations
for changes to specific laws that impose unnecessary or overly burdensome paperwork
and are good candidates for elimination or reduction.

After careful consideration of your request, we have determined that existing statutes
regarding our programs do not impose unnecessary or overly burdensome paperwork on
the public. We believe that our requests for information (which may be directly or
indirectly required by statute) from the public are essential to the proper administration of
FEMA's mission and programs. Without the information, we would not be able to
provide the high quality level of service and support to our customers, including disaster
victims, state and local governments, etc.

There is another area that has also been considered—those reporting requirements
imposed by statute on Federal departments and agencies. Upon a review of House
Document No. 103-186, Reports to Be Made to Congress, Part VI, Reports by
Independent Agencies, Board, and Commissions, we found that there are several statutes
that are no longer valid, yet still require reports to be submitted to Congress. The list of
reports for the Federal Einergency Management Agency includes statutory reports that
are no longer needed because the statute has been repealed or the report is no longer
relevant (see enclosure). Also, for most of the reports listed, we believe that absent 2
statutory requirement, the Agency would still provide reports and other information to
Congress on the activities and status of our programs, annually or as needed.

In addition, we believe that while the purpose and intent of the Paperwork Reduction Act
is practical and useful, it has become overly burdensome on the Federal departments and
agencies to complete the clearance process to obtain OMB approval in order to use
certain data collection instruments. The time, effort, resources and cost to the Agency to
comply with the provisions of the Paperwork Reduction Act to obtain OMB clearance is
in some cases, higher that the actual development and use of the data collection
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instrument. We recommend that during your review, you consider making the definition
of an information collection cleater and provide additional exemption categeries for data
collection instruments that tmpese minimal burden on respondents (such as: course
evaluation forms are used by non-federal students at our Natjonal Emergency Training
Center in Emmitsburg, MD, or at our Mount Weather Emergency Assistance Center, in
Berryville, VA, at the end of 2 course 1o evaluale the course or the facilities; or
application forms that take 1 hour or less for a respondent to complete when the total
burden for one collection is 2,500 hours or less). In addition, we weuld urge that you
consider establishing a burden hour threshold when collections under  certain number of
burden hours, &.g., 5,000 hours, would not be subject to the OMB approval process.

Thank you for the opportunity to provide information for your Subcommittet’s review
and use, If you have any questions, please have a member of your staff contact the
Office of Congressional and Legisiative Affairs at (202) 646-4500.

Sincerely,

A

G. Claf Hollister
Chief Information Officer

Enclosure

cc: The Honorable Dan Burton
The Honorable Henry A, Waxman
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National Aeronautics and
Space Administration
Headquarters

Washington, DC 20546-0001

L:PE:leg:1./2000-00326f

MAY 22 000
The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

Thank you for your letter of April 14, 2000 to Administrator Goldin, signed jointly with Ranking
Member Kucinich, requesting recommendations for changes in laws relevant to paperwork issues, At
this time we have no recc dations for ch in specific laws. NASA currently has 31 active
collections, which are primarily in the area of procurement and program management.

Over the past five years, NASA has made significant strides in reducing the paperwork burden, largely
as a result of procurement reform and the availability of the Internet and similar automated
technologies to streamline information flows.

Because the majority of NASA's information collection burden relates to program management, the
Agency is constantly finding ways to improve the collection process. In response to the Paperwork
Elimination Act, many collections are now available electronically, which saves time and resources.

NASA sees paperwork reduction/elimination initiatives as an ongoing activity and will continue to the
maximum extent possible to reduce its total paperwork burden.

Thank you for your interest in our paperwork reduction efforts.

Sincerely,

dwargd{Heffernan
6 ,Assofidte Administrator
for Legislative Affairs
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T J/z>//gyb_,
NATIONAL SCIENCE FOUNDATION Sein T
4201 WILSON BOULEVARD KEen s &y

ARLINGTON, VIRGINIA 22230

May 18, 2000

OFFICE OF THE
GENERAL COUNSEL

HBon. David M. Mclntosh, Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

U.S. House of Representatives

2157 Rayburn House Office Building

Washington, DC 20515-6143

Dear Chairman Mclntosh:

The Director of the National Science Foundation, Dr. Rita Colwell, asked me to transmit
to you the enclosed agency response to your letter of April 14, 2000. NSF’s comments
respond to your request for agency recommendations for changes in specific laws that
impose unnecessary or overly burdensome paperwork and are good candidates for
elimination or reduction.

The Foundation recommends Congress clarify that agencies’ peer review panels -- panels
that provide expertise and scientific evaluation of research proposals -- should not be
covered by the Federal Advisory Committee Act (FACA). The policy underlying the
FACA strongly indicates it was never intended to apply to peer review. Doing so creates
tremendous paperwork and other burdens on science agencies that extensively use peer
review in their support of merit-reviewed science research, while doing virtually nothing
to further the Act’s purposes.

Should you have questions or like further information on this recommendation, please
contact D. Matthew Powell, Assistant General Counsel, at 703/306-1060.

Sincerely,

EAPRU XX

Lawrence Rudolph
General Counsel

Enclosure

ce: Hon. Dennis Kucinich, Ranking Member

Telephone (703) 306-1060 FAX (703) 306-0149
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CONGRESS SHOULD ELIMINATE UNNECESSARY PAPERWORK BURDEN BY
CLARIFYING THAT PEER REVIEW PANELS ARE NOT COVERED BY THE
FEDERAL ADVISORY COMMITTEE ACT

Summ

There has been a historical expectation, consistent with the National Science Foundation Act of
1950, 42 U.S.C. 1861 ef sec., that the NSF would draw upon the scientific community in
carrying out its mission. Central to that mission is its funding of basic science and engineering
research. Peer review of research proposals from the science and engineering community is
fundamental to NSF’s merit-based grant making, and is carried out using both individual ad hoc
reviews and/or panel reviews.

Proposal review panels can be said to meet the literal definition of “advisory committee” in the
Federal Advisory Committee Act (FACA). However, we do not believe that the FACA was
intended to apply to peer review groups, but to those groups established or utilized to provide
agencies advice or recommendations on identified governmental issues or policies.!

Of NSF’s 61 chartered committees, 46 or 75%, are review panels for research proposals or other
award applications. The other 15, or 25%, are “true” advisory committees that provide general
advice on agency issues or policy as contemplated by the Congress in adopting the FACA. The
15 advisory committees have 259 members, while the NSF used over 6,500 review panelists fast
year on its 46 chartered review panels. Use of review panels at NSF has been increasing in
response to both internal and external recommendations and pressures, thus exacerbating the
problems of applying FACA to review panels.

Applying FACA requirements equally to peer review panels and general advisory committees
has always been awkward. FACA is intended to open to public participation and scrutiny the
agencies' receipt of policy or program advice from sources outside the federal government and to
prevent undue influence on government policymaking.

FACA simply does not fit peer review panels. Panels provide advice from outside persons, but
they are narrowly focused on individual research proposals, not policy. Applying FACA to peer
review panels creates meaningless and burdensome paperwork, especially for the smail number
of science agencies that rely so heavily on peer review. It also creates an appearance of
excessive numbers of advisory committees, gives OMB, Congress, and the public a distorted
picture of the number of true committees, their operations and their cost, and contributes to
inappropriate pressures to reduce the number of "committees." Moreover, the openness so
crucial to general advisory committees is inappropriate to panel reviews, and thus does nothing
to further the policy goals of the FACA.

! See General Services Administration regufations at 41 C.F.R. 101-6.1003; Grisby Brandford & Co., Inc. v. United
States, 869 F. Supp. 984, 1001 (D.D.C. 1994).
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Congress should clarify that the FACA does not apply to committees of experts whose primary
function is to provide expertise and evaluation for use by an agency in selecting among
applications for grants. This is consistent with the 1995 Report to the Administrative Conference
of the United States, “THE FEDERAL ADVISORY COMMITTEE ACT AND GOOD
GOVERNMENT,” by Steven P. Croly, Professor of Law at the University of Michigan, and
William P. Funk. The Report’s first recommendation is that: “Peer review committees providing
exclusively technical advice or recommendations, such as those convened by the National
Institutes of Health and the National Science Foundation, should be understood not to be
governed by the Act.” In addition, it is consistent with the results of a 1998 GAO Report on
FACA in which reporting agencies that used peer review panels almost uniformly supported
exempting peer review panels from most or all requirements *“because the nature of the panels’
work was incompatible with FACA requirements.” See page 10. Copies of relevant parts of
both reports are attached.

Discussion

NSF’s general advice committees are like advisory committees elsewhere -- groups of external
experts or representatives who advise NSF on broad program or policy issues, typically including
emphases and initiatives in various fields we fund. Such committees fit reasonably comfortably
within the scheme of the Federal Advisory Committee Act. But NSF, and other science agencies
like NIH, use large numbers of peer review panels that help select among competing proposals
for grant funding. In NSF's case, these proposals cover subfields of science, engineering, or
science and engineering education.

These peer review panels are like advisory committees in drawing membership from outside the
Federal government, but are otherwise quite different. The narrow function they serve in judging
among grant proposals is akin to the function technical evaluation panels serve in judging among
procurement proposals. Congress did not have review panels in mind when framing the Federal
Advisory Committee Act. Neither of the Act’s two purposes -- to protect against undue
influence by special interest groups over government policy-making, and to allow the public to
observe and share in the formulation of government policy and know what influences have
affected that policy -- fit peer review. Yet the Act creates major problems for agencies using
peer review panels.

Meaningless and Burdensome Paperwork

The large numbers of review panels multiply the cost of complying with the bureaucratic and
paperwork requirements of FACA while serving neither of the Act’s two major objectives. For
example, for agencies like NSF that process many proposals in short time frames,” delays
involved in the chartering process, or announcing meetings that are properly closed anyway, can
become a serious problem when proposals are awaiting review. A technical mistake or
unavoidable delay can be pointlessly costly. Such agencies also incur considerable staff time and
expense announcing in the Federal Register meetings of review panels that invariably are closed

* NSF reviews about 30,000 proposals per year.
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to the public under FACA procedures to protect individual privacy and intellectual property
rights, and patent rights. Routinely announcing to the public a class of meeting that is properly
closed to the public strikes us as pointless and wasteful.’ More time is spent compiling data and
reports after the agency has already reported on the panel’s advice and the agency’s decisions to
the only persons truly interested in them -- the applicants for grant funds.

Desirable requirements on high profile policy-setting commissions apply reasonably well to
agency policy advisory committees. With large numbers of review panels, however, the
bureaucratic costs and delays associated with FACA compliance for all these separate panels and
reviewers get multiplied, often beyond the ability of small agencies to cope. It is especially
onerous on a small agency like NSF that must rely heavily on review panels to do its job. This
high cost should be weighed against the lack of value added in achieving the FACA’s objectives.

Misleading Numbers

Treating these numerous peer review panels as FACA committees gives an appearance of
excessive numbers of advisory committees. It skews both NSF and government-wide counts of
functioning advisory committees, gives OMB, Congress, and the public a distorted picture, and
produces inappropriate pressures to reduce numbers of "committees.” Much of the increase in
committee numbers in the 1990°s came, not from any additional real commitiees, but from
agencies like NSF charting peer review panels that never were intended to be covered by the Act.

The freeze on new committee creation was one manifestation of the schizophrenia agencies
endure. On the one hand we’re told by the Administration, the GAQ, and others to use more
peer review panels, and on the other to create no new committees and to cut committee costs.
These wholly inconsistent signals breed cynicism and force agencies to ignore either their
instructions or the law.

Arbitrarily reducing numbers of peer review panels is no more necessary or wise than arbitrarily

reducing numbers of evaluation panels for procurement or personnel recruitment. Moreover, the
push to include more and more agency peer review panels under FACA was a contributing factor
in the arbitrary freeze on all advisory committees.

Openness, Privacy, and Candor
An additional problem is that, in the case of peer review panels, the broad public participation
and access contemplated by the Act both serve much less purpose than in the case of ordinary

advisory committees and cause much more difficulty.

With advisory committees generally, public participation and access lets the public observe and
share in the formulation of public policy and know what influences have affected it. However,

? NSF applicants have ready access to the date a panel will or has considered their proposal, and that information is
available to others on request.



210

peer reviewers serve as experts, not as representatives of interest groups.* In addition, peer
review panels do not deal with policy issues, but with specific research or other grant proposals.
In so doing they take up information and opinion personal to the individual investigator and
research ideas for which the investigator and applicant organization deserve protection against
the loss of intellectual property and proprietary rights, and the waiver of patent rights. In short,
the openness provisions of FACA do not fit peer review.

We do not argue that review panels should be closed to external scrutiny, only that they call for a
different kind of openness than policy advisory committees. The process should be open to an
investigator whose proposal is being reviewed. Thus, at NSF we automatically send out to the
principal investigator a "panel summary" describing the discussion of the proposal at the review
panel, plus any other written external reviews of the proposal. We also release to the principal
investigator on request any other document in the proposal file. With such an investigator we
make only two narrow exceptions to complete openness: we do not release names of reviewers or
panelists in connection with their reviews of specific proposals to protect the candor of the
review process, and we do not release information on competing proposals.

But being equally open with third parties about evaluations of individual proposals would tend to
invade the personal privacy and give away the ideas of investigators. Hence we close panel
discussions of individual proposals -- as do other agencies -- and we withhold from third parties
in this and other contexts the contents of reviews that contain personal and professional
evaluations of individuals and their work. We also withhold proposals that have not (or not yet)
resulted in awards. Employment selection panels and search committees, similarly, do not meet
in public session, because the matters they discuss are personal to the applicants, most of whom
will be rejected. Nor do technical evaluation panels for procurement meet in the open, or
publicly release confidential proprietary information, staff recommendations or panel members'
judgments.

The values behind these policies are, of course, congruent with those that underlie the Privacy
Act and the exemptions under related open-government laws that protect against invasions of
personal privacy and release of confidential, proprietary information valuable to the submitter.

Another particular problem that arises in the case of review panels is the need to protect reviewer
panelists from lobbying or even harassment by disgruntled, unsuccessful applicants, and thereby
preserve the candor of panelists® advice. Most people think highly of themselves, rating
themselves and their work among the top ten percent or even the top one percent in their fields.
Many are upset or angry when others rate them less highly -- doubly so when, as in proposal
review, stakes are high for careers and professional pride.’

If those who apply for NSF support could identify which review panelists had said what about
their records and capabilities or about their proposals, panelists would find themselves subjected

+ NSF has a well-developed and longstanding set of conflict of interest rules which it applies o all its peer
reviewers, ad hoc mail and panel reviewers alike, whether FACA applies or not.
$ NSF is able to fund only about 30% of the proposals submitted to it annually.
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to "lobbying" pressure, unpleasantness, or even open attack, often unwarranted or at least
disproportionate to any offense. To protect themselves, scientists and engineers would either
refuse to serve as reviewers or tend to become bland, cautious, and politely diplomatic in their
reviews. This would degrade decisions, which are illuminated by direct and bluntly expressed
opinions, preferably ones that differ. Thus, we withhold even from investigators the names of
reviewers connected to their review of particular proposals, though we provide them the full
content of reviews or panel summaries.®

The openness provisions of the FACA -- its core purpose -- are thus inconsistent with peer
review and contrary to the privacy principles of the FOIA and Privacy Act as they apply to peer
review.

A Disincentive to Best Peer Review Practice

In addition to skewing numbers, adding to bureaucracy and costs while failing to contribute to
the Act’s objectives, and threatening privacy and proprietary rights, the application of the FACA
to review panels creates a perverse disincentive to use peer review panels. Agencies can solicit
individual written reviews by mail without FACA applying.” These reviews can provide good
input on the technical merit of proposals. They provide less useful input where comparisons of
groups of often diverse proposals must be made. Here review panels are often more useful.

Ad hoc, nonconsensus panels from which the agency seeks the advice of individual panelists
may avoid FACA® and the problems outlined above. Yet an agency gets fuller value from a
review panel’s discussion and consensus advice. This fuller value comes at a price that
discourages use of panels to their fullest extent.

In summary, these problems with application of the Federal Advisory Committee Act to review
panels are not new, but are exacerbated by (1) the one-size-fits-all application of rules that fit
policy advisory committees well and review panels not at all; (2) the FACA schizophrenia (use
more peer review panels and charter everything, but create no new committees and cut advisory
committee costs); and (3) by the perverse disincentive to best peer review practice created by the
FACA.

These cumulative problems cement our conviction that a statutory remedy should be adopted to
make clear -- consistent with the ACUS Report recommendation -- that the FACA does not apply
to expert peer review panels. We recommend the following addition to Section 4 of the Act:

Section 4(c) of the Federal Advisory Committee Act (5 U.S.C. App) is amended by inserting
before the period the following: “, or any committee of experts whose primary function is to
provide expertise and evaluation for use by an agency in selecting among applications for
grants or other assistance awards.

¢ See Henke v. United States Dep’t of Commerce, 83 F.3d 1445 (D.C. Cir. 1996).
7 By definition, the FACA applies to group advice, not advice from single individuals.
% See 41 C.F.R. 101-6.1004(i).
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UNITED STATES B VO S(plom
NUCLEAR REGULATORY COMMISSION
WASHINGTON. D.C. 20555-0001

May 17, 2000

V]

CHAIRMAN

The Honorable David M. Mclntosh, Chairman
Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform
United States House of Representatives
Washington, D.C. 20515-6143

Dear Mr. Chairman:

1 am writing in response to your April 14, 2000 request for recommendations for changes to
specific laws which appear to impose unnecessary or overly burdensome paperwork
requirements and are good candidates for elimination or reduction.

As discussed in the enclosure, the Commission has identified two statutory provisions that we
believe could be modified to reduce unnecessary burdens. For each statute, we have given the
citation, our proposed change, and the rationale for our proposal. Each of the changes we
recommend is aimed either at reducing unnecessary paperwork burdens on individuals, or at
minimizing the cost to the agency of maintaining or disseminating information.

Please let me know if you have any questions regarding our recommendations.

Enclosure:
Recommendations for statutory changes
to reduce unnecessary paperwork

ce: The Honorable Dan Burton
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NRC RECOMMENDATIONS FOR CHANGES IN SPECIFIC LAWS WHICH
IMPOSE UNNECESSARY OR OVERLY BURDENSOME PAPERWORK

Ethics in Government Act, 5 U.S.C. App. 4, §102.

The public financial disclosure report (SF 278), which all senior employees must file annually,
should be reformed by amending a section of the Ethics in Government Act of 1978 that
specifically mandates certain reporting categories (e.g., $1,001 to $15,000, etc.). These
categories no longer usefully reflect the financial thresholds requiring recusal from participating
in certain Government matters.

For example, the first two categories for the reporting of assets are $1,001-$15,000 and
$15,001-$50,000. However, under Office of Government Ethics (OGE) regulations in 5 C.F.R.
Part 2640, issued in 1996, an employee can work on a Government matter affecting an entity in
which the employee has a financial interest if the value of the interest does not exceed $5,000;
and if the Government matter is generic, such as a rulemaking, then the threshold is raised to
$25,000. Thus, an ethics counselor cannot determine from the form alone whether someone
checking, say, the $1,001-$15,000 category might need to recuse herself from a matter
affecting the entity in which she has an investment. Congress wisely gave OGE authority to
determine the thresholds requiring recusal because OGE can update those figures more easily
than can Congress. However, in 1978 Congress also established numerical reporting
categories that, because they reflect then current dollar values, are no longer always useful in
making recusal determinations We recommend allowing the Office of Government Ethics to
establish numerical reporting categories that match its recusal categories.

The same section of the Ethics in Government Act that establishes numerical reporting
categories also requires that employees report any U.S. Government assets they own, such as
U.S. saving bonds or Treasury notes. We believe that these assets should not be reported,
because they clearly do not present a conflict of interest. Similarly, savings, checking, and
money market accounts should not be reported. It should be noted that requirements
governing what is reported on the confidential financial disclosure reports specifically exclude
reporting these accounts and U.S. Government assets.

Federal Advisory Committee Act, 5 U.S.C. App. 2.

Section 10(b) of the Federal Advisory Committee Act requires that, subject to 5 U.S.C. 552
(FOIA), “the records, reports, transcripts, minutes, appendixes, working papers, drafts, studies,
agenda, or other documents which were made available to or prepared for or by each advisory
committee shall be available for public inspection and copying at a single location in the offices
of the advisory committee or agency to which the advisory committee reports until the advisory
committee ceases to exist.” (After that point, retention and disposition of the committee’s
records are addressed by other statutes.) Because of the Act’s requirements, a statutorily
permanent advisory committee, such as the NRC’s Advisory Committee on Reactor
Safeguards, must retain huge amounts of paper. The following changes in the requirements of
section 10(b) would be useful:

The statute should be amended to eliminate from section 10(b) working papers and
drafts prepared by an advisory committee or a subcommittee of an advisory committee,
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-2-

or committee staff or consultants, except when they reflect the final work product of the
committee on a topic or agenda item.

The statute should place a time limit of six years on the required availability of other
documents listed in section 10(b), except transcripts and minutes, which would continue
to be retained for the life of the committee.

The statute should make clear that availability of listed documents through the Public
Document Room (PDR) of the agency to which the advisory committee reports satisfies
the requirements of section 10(b), even when the PDR is not the only publicly accessible
location in which the committee’s documents are maintained. (In order that the public
may know which documents were made available to the committee with respect to a
meeting agenda item, an appendix to the minutes or transcript of the meeting involving
that agenda item could be required to list those documents.)

Conforming changes should also be made to section 8(b)(2), which requires each agency’s
Advisory Committee Management Officer (required to be designated by the head of each
agency that has an advisory committee) to “assemble and maintain the reports, records, and
other papers” of any committee during its existence, and (to the extent applicable) to the
requirement of section 10(c) that the minutes of each advisory committee meeting shall contain
“copies of all reports received, issued, or approved by the advisory committee.”.

Section 13 of the Act requires the Administrator of General Services to “provide for the filing
with the Library of Congress of at least eight copies of each report made by every advisory
committee and, where appropriate, background papers prepared by consultants.” The Librarian
of Congress must, in turn, “establish a depository for such reports and papers where they shall
be available to public inspection and use.” This requirement was enacted at a time when
Government-wide use of electronic media was not envisioned. It would now seem appropriate
to amend this requirement to permit the provision of one copy electronically to the Library of
Congress in lieu of filing eight (paper) copies.

Under section 14(a) of the Act, unless Congress provides otherwise with respect to an advisory
committee, the committee terminates automatically not later than two years after its
establishment, unless renewed. Section 14(b)(1) requires that upon the renewal of an advisory
committee, the committee “shall file a charter” as provided for a new committee in section 9(c).
Except where an item of information required to be included in the original charter has changed
significantly, the filing of a brief notice of renewal with those required to receive the charter
under section 9 should be sufficient, and would save paper and time of agency staff. While this
saving may appear inconsequential when viewed in the context of one small agency, such as
the NRC, the saving may be significant when viewed on a Government-wide basis.
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT

WASHINGTON, D.C. 20415

OFFICE OF THE DIRECTOR MAY I 8 20m

Honorable David M. Mclntosh

Chairman, Subcommittee on National
Economic Growth, Natural Resources,
and Regulatory Affairs

U.S. House of Representatives

B-377 Rayburn House Office Building

Washington, DC 20515

Dear Mr. Chairman:

This is in reply to your letter of April 14, 2000, regarding our recommendations for
changes in specific laws that impose unnecessary or overly burdensome paperwork.

The Office of Personnel Management recommends the following:

1) 44 U.S.C. 3506(c)(2)(A)- Change the mandatory 60-Day Federal Register
posting to:
a) required only if a new information collection, or
b) required if a major revision to a previously cleared information
collection.

Rationale: Information collections that have minor or no changes can be cleared
much faster. The opportunity for public comment will still be available during
the 30-Day Federal Register notice. Because OPM receives no comments on
most of its information collections, the 60-Day Federal Register notice adds time
and administrative burden to the process. Limiting the 60-Day Federal Register
notice to only new or major revisions to existing information collections will
give adequate time for public review and comment before implementation.

2) Add a new subsection for Expedited Processing:
a) issue one 15-Day Federal Register notice;
b) OMB will take action within 15 days of the close of the Federal Register
notice; and
c) follow all other processing procedures as specified in 44 U.S.C.
3507()(1) and (2).

Rationale: This new section would return the ability to request expedited
processing for those information collections which do not meet the criteria of
emergency processing, but warrant faster than normal processing.
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Honorable David M. McIntosh

Thank you for the opportunity to make recommendations on this process. If you
have any questions, please contact Cynthia Brock-Smith, Director, Office of
Congressional Relations, 202-606-1300.

Sincerely,

Janice R. Lachance
Director

cc: The Honorable Dennis J. Kucinich, Ranking Member, Subcommittee on
National Economic Growth, Natural Resources, and Regulatory Affairs
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T U.S. SMALL BUSINESS ADMINISTRATION
7 W¢§ WasrinoyoNn, D.C, 204186
RS

OFFICE OF TRE ADMINISTRATCR MAY 2 2 m

The Honorable David M. McIntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

Thank you for your letter of April 14, 2000, co-signed by Congressman Kucinich,
requesting “recommendations for changes in specific laws which impose unnecessary or
overly burdensome paperwork and are good candidates for elimination or reduction.”
The U.S. Small Business Administration (SBA) has no present recommendations for
amending the Small Business Act or the Small Business Investment Act. SBA collects
data from the public in the following program areas:

¢ Capital Access. What SBA collects through participating lenders or, in cases of
direct loans, from borrowers is needed to ensure ¢ligibility and the likelihood of
repayment. Reducing such requirements could increase possible losses. Even so,
SBA strives to keep paperwork burdens at a minimurm through its programs such as
LowDoc, SBA's one-page application, which facilitates authorizing loan guarantees
within 36 hours.

s 8(a) Contracting, HUBZones. and Small & Disadvantaged Businesses (SDB). Each

program requires applicants to demonstrate a particular status and establish eligibility.
As with SBA loan programs, participation is voluntary.

SBA continues to support the policy of the Paperwork Reduction Act by seeking
only enough data o ensure that our programs are efficiently and properly delivered. We
hope this responds to your inquiry, and we appreciate the opportunity to commernt.

Sincerely,

Aida Alvarez
Administrator

meﬁmmmm
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SOCIAL SECURITY

Office of the Deputy Commissioner

May 12, 2000

The Honorable David M. McIntosh

Chairman, Subcommittee on National
Economic Growth, Natural Resources
and Regulatory Affairs

Committee on Government Reform

House of Representatives

Washington, D.C. 20515

Dear Mr. McIntosh:

This is in response to your letter of April 14 that asked
for recommendations for changes in specific laws that impose
unnecessary or overly burdensome paperwork.

The Social Security Administration (SSA) has made, and
continues to make, a serious commitment to reduce the
reporting burden placed on the public. We have
traditionally attempted to minimize the information burden
imposed on the public, while balancing our mission and
eliminating fraud, waste and abuse.

In response to your request, we have reviewed all of SSA’s
legislatively mandated paperwork requirements that result in
paperwork burdens being imposed on the public. We did not
identify any that could be modified or eliminated.

An identical letter has been sent to Congressman Kucinich.
Please let me know if I can be of further assistance.
Siqcerely,

oy 7 Chossen

L,/ Chesser
eputy Commissioner
for Legislation and
Congressional Affairs

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001
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FEDERAL COMMUNICATIONS COMMISSION
Washington. D. C. 20554

OFFICE OF

MANAGING DIRECTOR May 31, 2000

The Honorable David M. Mcintosh

Chairman, Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

2157 Raybum House Office Building

Washington, DC 20515-6143

Dear Chairman McIntosh:

This letter is in response to your letter to Chairman Kennard, dated April 14, 2000, in which you
requested recommendations for changes in specific laws which impose unnecessary or overly
burdensome paperwork and are good candidates for elimination or reduction.

The Federal Communications Commission has completed a Section 257 Trienniel Report to
Congress to identify and eliminate market entry barriers for small businesses.

In this report, the agency conducted a thorough review of our strategic plan goals, which
included a review of regulatory initiatives to remove impediments in specific services. During
this review, we identified legislative initiatives which would reduce unnecessary or overly
burdensome requirements that are Congressionally mandated.  Enclosed is a copy of the final
legislative initiatives.

Thank you for your interest in this matter. If you have any further questions, please contact Judy
Boley on (202) 418-0214.

Sincerely,

Qe Nl

Andrew S. Fishel
Managing Director

Enclosure
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1. Expedite Processing of Routine Satellite Applications.
This proposal would amend Sections 309(c) (2) (G) and (H), and
would add Section 309(c) (2} (I) of the Communications Act.
Specifically these changes would authorize the Commission to
exempt non-controversial, routine satellite earth station
applications from the usual 30-day public notice period. This
would, in turn, speed up the processing of routine satellite
applications which in 1998 totaled 600, and thus remove a barrier
to entry for small businesses that are hampered by the current
procedure.

2. Authorize Pro Forma Transfer of Licenses. An amendment of
Section 310 of the Communications Act would authorize the
Commission to adopt a notification procedure for pro forma
assignments and transfers of licenses and construction permits.
The amendment would streamline the Commission’s administrative
processing of assignment and transfer applications, thereby
reducing an administrative burden for small businesses.

3. Streamline Construction Permit Requirements. By amending
Section 310 of the Communications Act, the current two-step
construction permit/license process would be replaced with a
single-step, license-only process. This measure would benefit
small businesses seeking to enter the broadcasting industry, by
simplifying the application process and reducing both legal fees
and the pre-license waiting period. This result would promote
competition.

4. Remove Entry Barriers for Information Delivery
Technologies. This proposed legislation would add a new Section
716 to the Communications Act and amend Section 207 of the 1996
.Act. The changes would remove entry barriers and expand consumer
access to competing providers of multichannel video programming
and non-video telecommunications and information services. Such
services are provided to apartment houses, condominium buildings,
and other multiple dwelling units (“MDUs”) when a resident
requests service from the service provider. The changes would
further authorize the Commission to extend protection over
broadband transmit/receive antennae, i.e., small antennae used to
receive and to transmit broadband signals. Such transmission
includes, but is not limited to, two-way information transmission
and/or the transmission of information using data, video, audio,
or other digital services or formats. These changes would expand
consumer access to and choice of competitive video services and
eliminate barriers to competition for telecommunications services
and technology, especially for the approximately 25 percent of
the U.S. population living in MDUs. Any legislative proposal
would provide a mechanism to compensate property owners for the
use of their property and to reimburse owners for any damage that
results from the installation or removal of facilities.
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5. Authorize Broadecaster Lawsuits Against Unlicensed
Broadcasters. This proposal would amend Section 301(a) of the
Communications Act and add to it a new Section 301{(b). If

enacted, it would confer upon licensed broadcasters a private
right of action to seek injunctions against “pirate”
broadcasters, i.e. persons broadcasting without a Commission
license, within 100 miles of the licensee’s city of license.
This would help ensure that the possible introduction of a Low
Power FM service would not harm existing broadcasters. The
measure would also facilitate enforcement of any eventual Low
Power FM rules and regulations.

6. Increase the Statute of Limitations for Forfeiture
Proceedings Against Non-Broadcasters. An amendment of Section
503({b) {6) {B) of the Communications Act would change the statute
of limitations on forfeitures against common carriers and other
non-broadcasters from one to three years. This would strengthen
the effectiveness of the Commission’s enforcement program by
increasing the time period within which the Commission may issue
a notice of apparent liability for a forfeiture to a
telecommunications carrier or other non-broadcast entity. This
change would facilitate the ability of market competitors to
enforce violations of the Commission’s Rules by incumbents.

7. Reform General Forfeiture Authority. This proposal would
amend Sections 504(a) and (b) of the Communications Act. It
would authorize the Commission to prosecute to recover
forfeitures in federal district court if the U.S. Attorney
General has not initiated such action within six months of
written notice of an unpaid forfeiture penalty, or,
alternatively, initiate a Commission adjudicatory hearing under
_Section 503(b). The measure would streamline and increase the
‘effectiveness of the Commission’s enforcement program by aiding
in the recovery of forfeitures payable to the Treasury of the
United States.

8. Expand General Forbearance Authority. This proposal would
amend Section 10f{a} of the Communications Act to expand the
Commission’s authority to forebear from regulation regarding any
and all Commission-regulated services rather than regulation of
only telecommunications services. This would benefit small
businesses by providing the Commission the needed flexibility to
implement deregulatory proposals that reduce or eliminate
unnecessary regulation for all its services, not just common
carrier services. This would further allow the Commission to
apply the same pro-competition, deregulatory benefits from common
carrier forbearance to other sectors of the communications
market, and would conserve government resources to a greater
extent than is permissible today.

9. Provide International Telecommunications Relay Services.
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This is a proposal to amend Section 225 of the Communications

Act. It would require foreign as well as interstate
communications providers to provide both interstate and foreign
telecommunications relay services (“"TRS”). In addition, it would

fund interstate and foreign TRS on the basis of revenues derived
from interstate and foreign communications. The measure would
create a mechanism to handle international TRS and ensure that
international calls are treated on the same basis as domestic,
interstate calls.

10. Increase Eligible Carriers to Offer Lifeline Assistance.
This proposal would amend Section 254 of the Communications Act
by authorizing carriers other than eligible telecommunications
carriers to receive universal service support for serving
Lifeline and LinkUp customers. This would bring down a barrier
to entry by promoting competition and consumer choice and by
helping to ensure access to telecommunications services and
technology, especially by indigent citizens.

11, Exempt Instructional Television Fixed Service Applications
from Competitive Bidding. This proposal adds a new Section
309(j) (2) (D) to the Communications Act. It would exempt
applications for licenses or construction permits for
Instructional Television Fixed Service (“ITFS”) stations from the
Commission's competitive bidding authority. This would ehhance
the ability of educational institutions and governmental
entities, especially those with limited funds, to utilize ITFS
channels for the benefit of their students and the public. An
exemption for such institutions and entities from a requirement
to bid at auction for spectrum reserved for instructional use
would alsoc further broaden access to important communications
services and technology.

12. Create New Tax Incentive Program. The measure would
"benefit small businesses by permitting deferral of taxes on any
gain from the sales of telecommunications businesses to small
telecommunications firms, including disadvantaged firms and firms
owned by minorities or women, as long as that gain is reinvested
in one or more gqualifying replacement telecommunications
businesses. In addition, it would provide a tax credit for
sellers who offer financing on sales to small telecommunications
firms, thereby facilitating sales of small businesses. It would
also include strict limits on the size of eligible purchasing
firms, the length of time the firm must hold the business
purchased, and the dollar value of eligible transactions. This
would encourage diversification of ownership in the
telecommunications industry, and provide entry opportunities for
small businesses, disadvantaged businesses, and businesses owned
by minorities and women.

13. Clarify the Authority of the Telecommunications
Development Fund. This proposal amends Section 309(j) (8) (C) of
the Communications Act. The proposal would authorize any down
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payments the Commission may require from initially successful
auction bidders to be placed in an insured, interest-bearing
account with the interest credited to the Telecommunications
Development Fund (“TDE”) in the same manner as the up-front
deposits made prior to the auction. It clarifies the requirement
that the up-front deposits were intended to include the down
payments. It further clarifies that the TDF is eligible for
consideration as a small business investment company. This would
enhance the funding of the TDF, established in the 1996 Act to
assist small businesses, at no cost to the U.S. Treasury.

14. Protect Commission Licenses from Bankruptcy Litigation.
This measure would add a new Section 309(j) (8) (D) to the
Communications Act. It would clarify that certain provisions of
the Bankruptcy Code are not applicable to any Commission license
on which payment is owed. The proposal does not relieve any
licensee from payment obligations, and does not affect the
Commission’s authority to revoke, cancel, transfer or assign such
licenses. The measure would benefit small businesses, and their
customers, by preventing auctioned Commission licenses from being
tied up in bankruptcy court, thus allowing the Commission to
redistribute licenses to entities that are better able to deploy
the spectrum in a timely manner. This would also strengthen the
integrity of the Commission’s auction process.
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{5 FEDERAL DEPOSIT INSURANCE CORPORATION, Washington DG 20429

DONNA TANOUE
CHAIRMAN

May 11, 2000

Honorable David Mclntosh

Chairman

Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter requesting that the Federal Deposit Insurance Corporation
recommend changes to specific laws that impose unnecessary or overly burdensome paperwork
and could be eliminated or reduced. I can assure you that the FDIC is committed to reducing
regulatory burden for the depository institutions whose deposits it insures and it supervises.

As you are aware, the recently-enacted Gramm-Leach-Bliley Act (GLBA) made
necessary but sweeping changes to the fundamental legislative structure governing how financial
organizations are regulated and supervised. Many depository institutions or their corporate
parents are now filing applications to take advantage of GLBA’s changes and entering into
affiliations that may change the way they report or the regulator to whom they report. While we
are continually looking for ways to reduce burden on depository institutions, I believe the best
course is to keep a watchful eye on the effects that GLBA may have on institutions, including
possibly increasing paperwork burden.

I want to assure you, however, that the FDIC is firmly committed to reducing regulatory
burden, including paperwork, and has a strong track record in these areas. As you may be aware,
section 303 of the Riegle Community Development and Regulatory Improvement Act of 1994
required the FDIC, in conjunction with the Office of the Comptroller of the Currency, the Board
of Governors of the Federal Reserve System, and the Office of Thrift Supervision, to review all
of its regulations and policy statements. The objective of this review included reducing
regulatory burden, including paperwork. The review resulted in rescission or revision of a
substantial number of the FDIC’s regulations and policies including many that imposed
paperwork requirements. As the FDIC and the other federal banking agencies reported to
Congress, the review resulted in “a genuine reduction in the regulatory burden for financial
institutions.” (Joint Report: Streamlining of Regulatory Requirements, submitted to Congress
Sept. 23, 1996, p. 3.)
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As part of this review, the FDIC looked for, and identified, areas where a revision to a
regulation or policy would require a legislative change. While several areas were identified,
generally the regulatory requirements did not impose paperwork on regulated entities.

In addition to this one-time requirement, pursuant to section 2222 of the Economic
rowth and Regulatory Paperwork Raduction Act of 1996, the FDIC and other banking agencies
are required to conduct continuing reviews of the burden imposed by their regufations. The
FDIC has established internal procedures for conducting such reviews.

The FDIC takes seriously the need to maintain regulatory burden and paperwork
requirements at the minimum level necessary to conduct its functions successfully. This includes
determining whether paperwork requirements, if excessive, or unnecessary, are required by
statute and not sornething we can reduce by regulatory action. Keeping this in mind, we have
not currently identified any statutes under which we act that impose excessive or unnecessary
paperwork requirements.

Thank you again for the opportunity to comment. If we can be of further assistance,
please call me at 898-6974 or Alice Goodman, Director of the Office of Legislative Affairs, at
898-8730.

Sincerely,

Donna Tanoue
Chairman
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UNITED STATES OF AMERICA »S7/ é
FEDERAL TRADE COMMISSION / o
WASHINGTON, D.C. 20580

Office of the Chairman

May 12, 2000

The Honorable David M. McIntosh

Chairman, Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

United States House of Representatives

Washington, D.C. 20515

The Honorable Dennis Kucinich

Ranking Member, Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs

Committee on Government Reform

United States House of Representatives

Washington, D.C. 20515

Dear Chairman McIntosh and Congressman Kucinich:

This letter responds to your letter of April 14, 2000, requesting the Commission’s
recommendations about statutory provisions that could be amended to eliminate unnecessary or
overly burdensome paperwork requirements. The Commission is responding to your request as
an official request of a Congressional Subcommittee, see 16 C.F.R. § 4.11(b).

The Commission is sensitive to the need to avoid unnecessary burdens on the public, and
regularly reviews its rules to ensure that they do not impose avoidable burdens. We appreciate
this opportunity to reexamine the paperwork requirements prescribed by the statutes
implemented and enforced by the Commission. We have identified the following statutory
provisions that could be amended to eliminate unnecessary paperwork requirements. These
provisions appear in the Energy Policy and Conservation Act (“EPCA”) and the Textile, Wool
and Fur Acts.

Energy Policy and Conservation Act, 42 U.S.C. § 6291, et seq.

The Commission believes that three provisions of EPCA impose reporting and disclosure
requirements that exceed what is necessary to achieve the statute’s purposes.
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1. Requirement that Manufacturers Submit Annual Reports Concerning
Lighting and Plumbing Products

Section 326(b)(4) of EPCA, 42 U.S.C. § 6296(b)(4), requires manufacturers of certain
types of home appliances, lighting products, and plumbing products to submit annual reports to
the Commission, stating the energy consumption or water use of the product. The statute
provides no authority for the Commission to excuse the filing of reports that are not needed for
implementation of the statute. The Commission recommends that the statute be amended to
exempt certain products from the reporting requirements.

EPCA initially directed the Commission to prescribe rules requiring manufacturers of
certain home appliances to label their products with information about energy consumption, and
information about the range of energy consumption for comparable products. Pursuant to that
directive, the Commission issued the Appliance Labeling Rule (the “Rule”), which requires
labels disclosing energy consumption for several categories of home appliances.! The Rule
requires manufacturers of these products to affix labels showing the energy consumption of the
particular model, together with the range of energy consumption of all comparable models. Each
manufacturer is responsible for calculating the energy-consumption information for each covered
product that it manufactures. The Commission then calculates and publishes the range of
comparability for each product category, which manufacturers must include on the labels. The
Commission’s calculation of these ranges of comparability is based on reports that EPCA
requires manufacturers to file.

In 1988 and 1992, Congress amended EPCA to require that the Commission issue rules
specifying labeling requirements for certain types of lighting and plumbing products.” Unlike
home appliances, the required labeling for these products does not include disclosure of ranges of
comparability. However, manufacturers are required to file the same annual reports for these
products as they are for the appliances initially covered by EPCA. These product reports are of
no present use to the Commission, because the Commission does not calculate ranges of
comparability for these products or otherwise use the reports to implement EPCA.

The Commission recommends that Congress amend EPCA to dispense with unneeded
reporting requirements. The recommended amendment to § 326(b)(4) of EPCA, 42 U.S.C.
§ 6296(b)(4), appears below, with the suggested new language underlined:

Each manufacturer of a covered product to which a rule under section 6294 of this title

[§ 324 of EPCA] applies (but excluding manufacturers of those products listed in section

! The Appliance Labeling Rule appears at 16 C.F.R. Part 305.

2 The National Appliance Energy Conservation Amendments of 1988, Pub. L. 100-357, 102 Stat. 671
(1988), amended EPCA to add fluorescent lamp ballasts. The Energy Policy Act of 1992, Pub. L. 102-
486, 106 Stat. 2776, 2817-2832 (1992), amended EPCA to add showerheads, faucets, water closets,
urinals, general service fluorescent lamps, medium base compact fluorescent lamps, and general service
incandescent lamps.
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6292(a)(13) - (18) of this title) shall annually, at a time specified by the Commission,
supply to the Commission relevant data respecting energy consumption or water use
developed in accordance with the test procedures applicable to such product under section
6293 of this title [§ 323 of EPCA].

2. Requirement that Appliance Manufacturers Report Serial Numbers of
Appliances

Section 326(b)(1) of EPCA, 42 U.S.C. § 6296(b)(1), requires manufacturers of all
products covered by the Rule to notify the Commission or the Secretary of the Department of
Energy (“DOE”) of the models in current production and the starting serial numbers of those
models, and to provide the same information for all subsequently produced new covered models
prior to their production. The original purpose of the requirement was to inform the Commission
exactly when in a model line products became subject to the Rule, because products
manufactured before the effective date (of the Rule or a subsequent amendment) could still be
sold without labels after the effective date.

This requirement is now outdated as to product categories currently subject to the law.
Any new entrants to the market will have to comply with the Rule upon starting production, and
any new models introduced by currently covered manufacturers also will have to be in
compliance. The Commission therefore recommends deletion of the statutory requirement for
submission of serial numbers. The recommended amendment to § 326(b)(1) of EPCA, 42 U.S.C.
§ 6296(b)(1), appears below:

Each manufacturer of a covered product to which a rule under section 6294 of this title
[§ 324 of EPCA] applies shall notify the Secretary or the Commission--

(A)  not later than 60 days after the date such rule takes effect, of the models in

current production {and-starting-serfat numbers-of those models) to which

such rule applies; and

(B)  prior to commencement of production, of all models subsequently

produced {and-starting serfatnumbers-of thosenodelsy to which such rule

applies.

3. Labeling Requirements for Manufacturers of Lighting Products

The 1988 amendment to EPCA mandated labeling and marking requirements for
fluorescent lamp ballasts, and also established energy conservation standards for these products.
Ballasts that do not meet these standards may not be sold in the United States. The Commission
believes that the labeling and marking mandated for fluorescent lamp ballasts do not add any
benefit beyond the required energy conservation standards.

Section 324(a)(2)(B) of EPCA, 42 U.S.C. § 6294(a)(2)(B), directs the Commission to
prescribe rules requiring that all fluorescent lamp ballasts complying with the energy
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conservation standards, as well as the packaging of such ballasts, be labeled with an encircled
“E.” The “E” does not provide consumers with any comparative information upon which to base
their purchasing decision, because all complying ballasts will bear the mark, and noncomplying
ballasts cannot legally be sold domestically.

The Commission recommends, therefore, that Congress amend EPCA so that this
directive is deleted from the statute, which would enable the Commission to revise the Rule
accordingly. The amendment would consist of deleting § 324(a)(2)(B) in its entirety, and
renumbering succeeding sections:

Textile, Wool and Fur Acts, 15 U.S.C. § 68, et seq.; 15 U.S.C. § 69, et seq.; 15 U.S.C. § 70, et
seq.

These three statutes require that each covered product bear a label showing the product’s
content, country of origin, and information identifying the manufacturer or other dealer or
distributor of the product. 15 U.S.C. §§ 68b(a)(2)(C); 69b(2)(E); 70b(b)(3). Pursuant to rules
implementing the statutes, the Commission issues registered numbers (RNs) to qualified
applicants residing in the United States who request such a number. These numbers may then be
used in lieu of the manufacturer’s or other party’s name, in order to allow smaller, simpler labels.

Many industry members have advocated a system whereby a single number could be used
in all three of the NAFTA countries. Canada has a system of CA numbers, very similar to the
RN system. Mexico does not yet have a comparable system, but may develop one in the future.
There is also the possibility that the European Union, an industry association, or some other
entity would develop an independent system of numbers for international use that is comparable
to the Commission’s system.

If the Commission were authorized to accept identifying numbers issued in such a system,
industry members would be spared the paperwork burdens of submitting multiple applications
and placing several identifying numbers on product labels. However, the relevant statutory
provisions require that such numbers be both issued and registered by the Commission itself.

The Commission could allow use of other systems of identifying numbers if the relevant
statutory provisions were amended to read as follows:

The name, or other identification issued and registered by the Commission, . . . or an

identification issued and registered pursuant to an identification system administered by
another entity, if the Commission determines that such identification system is
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substantially equivalent to the identification system administered by the Commission.’

None of the information in this letter is exempt from mandatory public disclosure under
the Freedom of Information Act, 5 U.S.C. § 552. Therefore, the Commission does not request
the Committee to give confidential treatment to the letter or enclosed material.

CAm (1

By direction of the Commission.

Robert Pitofsky
Chairman

cc: The Honorable Dan Burton
The Honorable Henry A. Waxman

* The relevant provision of the Wool Act, 15 U.S.C. § 68b(2)(2)(C), would also require insertion of
the phrase “or other identification issued and registered by the Commission.”
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

May 16, 2000

THE CHAIRMAN

The Honorable David M. Mclntosh

Chairman, Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

2157 Rayburn House Office Building

Washington, D.C. 20515-6143

The Honorable Dennis J. Kucinich

Ranking Member

Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

1730 Longworth House Office Building

Washington, D.C. 20515-3310

Dear Chairman McIntosh and Congressman Kucinich:

Thank you for your letter of April 14, 2000 regarding unnecessary and burdensome
paperwork requirements. One of my priorities as Chairman has been to make securities
regulation more efficient and less burdensome, without sacrificing investor protection.

In fact, the SEC has been aggressive in eliminating unnecessary burdens in recent
years. For example, in 1995, the SEC created a Task Force on Disclosure Simplification that
recommended eliminating 81 rules and 22 forms and modifying dozens of others. The SEC
has adopted most of the Task Force’s recommendations. Similarly, the SEC streamlined
mutual fund disclosure documents by allowing funds to use a short and concise Fund Profile
in “plain English” and making funds remove unnecessary or confusing legal and technical
terms from the prospectuses provided to investors. The SEC also maintains a website
(www.sec.gov) that gives the public electronic access to agency publications (for example,
publications that help small businesses learn about special ways to raise capital that require
less paperwork) and company filings, and provides an efficient medium to contact the staff
about proposed rules, interpretative questions or investment scams. Electronic access to the
SEC reduces the public’s need to request information in paper and eliminates time delays in
waiting for delivery of information. Furthermore, when developing regulatory initiatives, the
SEC always considers how to eliminate archaic burdens, promote market efficiency and
competition, while remaining faithful to the investor protection mandate of the federal
securities laws.
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The federal securities regulatory scheme relies on companies disclosing material
information on a timely basis as the primaxy method of informing and protecting investors.
This scheme of full and fair disclosure — which Congress enacted in 1933 - has served our
nation’s investors and securities markets well. For example, we created a centralized
electronic repository of company reports (called EDGAR) that both allows investors ready
access to this information and can reduce the burden on companies to provide paper copies.
The phenomenal growth of the U.S. securities markets reflects investor confidence in this
regulatory scheme.

As you may remember, the SEC testified before your Subcommittee on Natural
Resources and Regulatory Affairs on March 17, 1998 and discussed how some aspects of the
Paperwork Reduction Act (PRA) may impose unnecessary burdens on administrative
agencies trying to engage in informed regulation. For example, the PRA imposes burdens on
agencies that want to survey their constituencies regarding how their rules are working,
Under the PRA, to gather information from more than nine people or firms, OMB approval is
required, as is public “notice.” The approval process can take an additional 30-60 days. This
process is required even if an agency is seeking to make regulations less burdensome or to
obtain information regarding the costs and benefits imposed by a proposed rule. Even when
members of Congress ask us to study a proposal, we are constrained by the PRA from swiftly
collecting information. The SEC staff has worked closely with OMB to comply with the PRA
on the paperwork burden imposed by proposed rules, but certain PRA requirements can
impede more informed government regulation.

The SEC’s testimony suggested two amendments to the PRA to promote more
efficient government regulation:

¢ The PRA should be amended to waive OMB approval of surveys designed to gather
information about how rules are working or to collect cost-benefit information in
connection with proposed rules; and

* The PRA should be amended to reduce the OMB paperwork preclearance process
when agencies are eliminating or streamlining forms or other disclosure requirements.

If you are interested in discussing these suggestions or have any further questions

about these matiers, please contact Tracey Aronson, the Director of our Office of
Congressional and Intergovernmental Affairs, at (202) 942-0010.

4 Sincerely,

N

Arthur Levitt
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