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OPERATIONS OF THE BOARD OF VETERANS’
APPEALS AND COURT OF VETERANS AP-
PEALS, AND REVIEW OF H.R. 3212, WITH RE-
SPECT TO THE COURT OF VETERANS AP-
PEALS RETIREMENT PLAN

WEDNESDAY, JUNE 10, 1998

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON BENEFITS,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:10 p.m., in Room
334, Cannon House Office Building, Hon. Jack Quinn (chairman of
the subcommittee) presiding.

Present: Representatives Quinn, Filner, Mascara, Reyes,
Rodriguez, and Evans (ex officio).

OPENING STATEMENT OF CHATRMAN QUINN

Mr. QUINN. Good afterncon. Thanks for allowing me to be a little
bit late. We had votes on the floor and I guess these gentlemen are
faster voters than me—I think them through, all the way.

Before we begin and the subcommittee comes to order, I've been
asked to note some interns from the VA who join us here today:
Mr. Johnny Aguilar from the University of Minnesota Law School;
Ivonne Chaustre from Berry College in Miami, FL; and, Monica
Valez from the University of California at Riverside. Are you all
here? Would you stand for just a second so we can say hello?
Thanks for joining us.

We’re here today as we begin to receive testimony relating to the
operations of the Court of Veterans Appeals and the Board of Vet-
erans’ Appeals. These are two institutions that generate significant
interest with the topic of claims processing arising as it does often
here. The Board is empowered to provide de novo law review of any
case and the Court functions as an appellate body reviewing
records as designated by the Board. It’s no secret that there are
some problems with the claims processing. We've talked about it
Lm}ny times here and our witnesses have been here many times

efore,

VA has recently recalculated its accuracy and processing times at
Regional Offices and has concluded that things are a little bit
worse than they previously thought. In short, it seems to be taking
longer to work a claim and the error rates are significant. Part of
this issue is that the VA doesn’t have sufficient personnel to do the
job. That’s why the Veterans’ Advisory Committee has opposed the
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President’s proposal to cut 125 FTE’s in fiscal year 1999 and rec-
ommended E.mding for an additional 175 personnel to the Budget
Committee.

The upshot of the problems at the Regional Offices is more peo-
ple file to the Board, and, by extension, the Court. As a result, the
waits for a case under appeal have been enormous, some taking
several years. We have to figure out a way to do the job right the
first time. And I suspect that if there were no demands because of
poor development of, the Regional Offices would not be facing the
current situation we see.

I believe the VA must automate its decisions process, get the
Service Officers more involved upfront, and communicate better
with the veteran. Let's face it, a veteran may disagree with a deci-
sion, but if that decision has been timely and done by an organiza-
tion nloted for the quality of its work, the veteran is less likely to
appeal.

I would note that the Board’s statistics have improved over the
dark days of 1993 and 1994. Congress has provided them with ad-
ditional personnel and they have recognized and reorganized to
what appears to be a more efficient, accountable system of deciding
a claim and that’s absolutely a step in the right direction.

From a Member's perspective, we don’t hear much about the
Court. We have a bill before us today that will make some changes
to the way the Court manages itself, and we’re eager to hear from
all the witnesses about H.R. 3212, the Court and the Board, and
I know that ranking member Bob Filner is as interested in this
issue as anybody on the subcommittee and the full committee. I'd
likia)?to yield to him now for any opening remarks he may have.
Bob?

OPENING STATEMENT OF HON. BOB FILNER

Mr. FILNER. Thank you, Mr. Chairman.

I, like you, am looking forward to hearing about the operations
of the Court of Veterans Appeals and the Board of Veterans’ Ap-
peals, and to actions that our panels think are necessary to ensure
our veterans that their claims are being considered in a just, fair,
and timely manner.

I also understand that we’ll be hearing some suggestions for
changes regarding the retirement benefits for the judges of the
Court of Veterans Appeals. It is important that the benefits pro-
vided to judges of this Court be comparable to those of other simi-
lar judges if we are to attract high-quality candidates for these im-
portant positions.

I am particularly interested in hearing from the Board of Veter-
ans’ Appeals with regard to issues raised by representatives of the
veterans’ service organizations who will be testifying later. I think
we would all agree that veterans deserve to have their cases de-
cided fairly. They also deserve to be served by a system which is
perceived as fair, timely, and just.

Many years ago, General Omar Bradley stated that we are deal-
ing with veterans, not with procedures; with their problems, not
ours. The procedures which are used to adjudicate claims are de-
signed to achieve justice for our Nation’s veterans. They must be
employed in a way which will achieve that end.
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Therefore, I am concerned when I read testimony—and we’ll be
hearing that later—alleging that members of the Board of Veter-
ans’ Appeals or their staff become actively involved behind the
scenes in litigation of cases at the Court of Veterans Appeals. I am
concerned when I hear that it takes several years to adjudicate an
appeal filed with the Court of Veterans Appeals and its rec-
ommendations for implementing changes in procedures are ignored.
And I'm concerned wﬁen I hear that attorneys are reluctant to rep-
resent veterans because of the perceived unfairness in delay in pay-
ing attorney’s fees which the veteran has agreed to pay a properly
retained attorney. So, I hope today’s hearings will address these
concerns, as well as concrete steps to addressing them.

And I thank all of you for being here today, and I look forward
to your testimony.

Mr. QUINN. Thanks, Bob. Thanks very much.

The ranking member of the full committee, Mr. Lane Evans, is
gith us, and I turn to Lane now for any opening statement he may

ave.

OPENING STATEMENT OF HON. LANE EVANS, RANKING DEMO-
CRATIC MEMBER, FULL COMMITTEE ON VETERANS' AF-
FAIRS

Mr. EVANs. Thank you, Mr. Chairman. I do want to thank you
and Mr. Filner for holding this important hearing to review the op-
erations of the Court of Veterans Appeals and the Board of Veter-
ans’ Appeals. I particularly want to thank Judge Nebeker for bring-
ing to our attention the need for clarification of changes to its re-
tirement system.

I am a strong supporter of an effective and vibrant court that ad-
dresses the claims of our Nation’s veterans. I recognize that a fair
and equitable retirement program, comparable to that of other
judges, is necessary for the court to attract and retain competent
judges to staff the court. I am pleased that the Board of Veterans’
Appeals has made progress in reducing the backlog of pending
claims. The length of time taken to resolve a veteran’s claim con-
tinues to be too long and the quality of those decisions rendered
continues to be less than adequate.

Testimony that the Board will be giving increased attention to
the quality of the decisionmaking process is encouraging. I hope
that the Acting Chairman will address the recommendations made
by the Office of General Counsel more than one year ago concern-
ing the organization of records and the relative role of the Board
of Veterans’ Appeals in preparing the record on appeal to the court.

So, Mr. Chairman, this is an important hearing and I look for-
ward to hearing from our witness. Thank you for yielding.

Mr. QUINN. Thank you, Mr. Evans, and on behalf of all of us, I
appreciate the time that you take to be at the subcommittee hear-
ing today. I appreciate it very much.

r. Rodriguez, opening statement?

Mr. RODRIGUEZ. I just want to thank you for allowing this oppor-
tunity to hear the witnesses that are here, and the same comments
that have been made in reference to, from both Mr. Evans and Mr.
Filner, regarding the delays, I'd like to see what kind of testimony
we might received in that regard.



Thank you.

Mr. QUINN. And Mr. Rodriguez, we're always grateful for your
questioning when the witnesses are finished with their testimony.

Mr. Reyes.

Mr. REYES. Thank you, Mr. Chairman.

In the interest of time, I would just like to associate myself with
the comments that have already been made, and also make men-
tion that, as often happens with our veterans, there is a general
feeling of disenfranchisement, and part of the solution has to come
from hearings such as this. We appreciate the opportunity to
participate.

Mr. QUINN. Thank you, and thanks for being here today.

We are going to begin with our first panel, and we're happy to
have Judge Nebeker back again today. And joining us, accompany-
ing him, is Judge Ken Kramer, member of the Court, as well as
Mr. Standefer and Mr. Aument. We are pleased to have all of you
here. And, if I may, I could remind everybody we're going to try
to keep our written comments, or at least our oral comments, to
about 5 minutes or so and leave time for questioning from the
members who are here.

Judge Nebeker, if you'd like to begin, we’re prepared now.

STATEMENT OF HON. FRANK Q. NEBEKER, CHIEF JUDGE, U.S.
COURT OF VETERANS APPEALS; ACCOMPANIED BY HON.
KENNETH B. KRAMER, JUDGE, U.S. COURT OF VETERANS AP-
PEALS; HON. RICHARD B. STANDEFER, ACTING CHAIRMAN,
BOARD OF VETERANS' APPEALS, DEPARTMENT OF VETER-
ANS AFFAIRS, AND RONALD R. AUMENT, DIRECTOR, MAN-
AGEMENT AND ADMINISTRATION, BOARD OF VETERANS’
APPEALS

STATEMENT OF HON. FRANK Q. NEBEKER

Judge NEBEKER. Thank you, Mr. Chairman, and Mr. Filner. I
want you to understand that this is more than a perfunctory thank
you. It’s important that this legislation be brought to your atten-
tion and we’re grateful that you have given us this opportunity to
come at this time to address a problem which is coming at us rath-
er rapidly.

Judge Kramer is with me, and Judge Kramer is Chair of the
court’s legislative committee and has in that capacity agreed to ap-
pear here this afternoon to answer any questions that I would not
be able to answer, and there is likely to be a number of them.

Initially, I want to make clear that our testimony with respect
to this legislation represents the views of the court alone. It does
not necessarily reflect those of the administration, which we have
not consulted, being an independent judicial tribunal at the behest
of the Veterans’ Judicial Review Act of 1988. I will briefly summa-
rize the major points of concern in this legislation.

And the major point is this one: We are on a collision course with
the years 2004 and 2005, when under present law six judges’ terms
will expire within a 15-month period. I have included in my pre-
pared testimony the scenario outlined by my newest colleague,
Judge William Greene, in a talk he recently gave. He envisioned
a day in 2005 when he would walk into the court one morning and
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find himself alone; that could happen. The most likely scenario is
that four associate judges would retire within 11 months of each
other between September of 2004 and August of 2005.

Let me put it another way. Two of the court’s associate judge-
ships will %e vacated in 2004. Two additional associate judgeships
would be vacated in the first 8 months of 2005. In addition, my
present plan is to continue to serve my full term, which expires in
May of 2004. Under this assumption, it is likely that the court
would have five simultaneous vacancies in 2005, especially consid-
ering that it takes upwards of 18 months for a new appointment.
That was the period of time that it took Judge Greene to be con-
firmed. And I would remind you that the year 2004 is a presi-
dential election year. So, it would appear that it would be a sub-
stantial period of time that the Court would not be able to function
as a true appellate court.

There are other possible scenarios and I've outlined them in my
prepared statement; I won’t burden you with them today.

But to take us off this collision course, the provisions of this leg-
islation that we propose would permit staggered retirement be-
tween 1999 and the year 2003, and provide a practical incentive for
judges who become eligible to exercise that option. Precedent exists
in three other Article I Courts for retirement based on completion
of less than the full statutory term of service. And there are a num-
ber of other provisions applicable to Article III and other Article I
Courts that permit retirement when less than full judicial terms
have been completed.

Title II also provides for the recall of retired judges, which would
allow me or my successor to call upon a retired judge, with that
judge’s consent, when the need arose. With the Court’s increasing
load, and it has doubled in the last 2 years, this provision makes
eminent sense. All Article III lifetime judges and icle I Judges,
except for this Court, have specific provisions for recall to judicial
service. This provision would enable me and the future chief judge
to deal expeditiously with the temporary spike in our caseload.

The second major facet of the proposed bill would rename the
Court the United States Court of Appeals for Veterans’ Claims. The
name change, we believe, will give full voice to the express intent
of Congress by making it quite clear that the Court is an independ-
ent judicial entity, completely separate from the Department of
Veterans’ Affairs. Misconceptions concerning the Court’s nature
still abound not only in the veterans’ community, but, I am sorry
to say, in the Government itself. This was recently revealed in an
argument before the United States Court of Appeals of the Federal
Circuit, in which a panel of that Court aptpeared to assume that
the Court of Veterans Appeals was a part of VA for purposes of de-
ciding the case before them.

The third major portion of the proposed legislation is that it
would take further steps to achieve comparability with other Fed-
eral Courts that the legislative history surrounding the creation of
the Court and its retirement shows was the actual intent of Con-
gress at the time. The Court was created nearly 10 years ago under
Article I of the Constitution. It is beyond dispute that Congress in-
tended the Court to function as an independent judicial tribunal.
That intent is reflected in language of the VJRA—the Veterans’ Ju-
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dicial Review Act—and many of the statements on the floors of the
House and Senate. I will not quote them at this point.

In short, the Court has judicial powers and its judges have judi-
cial responsibilities comparable with those throughout the Federal
judiciary.

Further, the stated intent of Congress was that, commensurate
with these powers and responsibilities, the Retirement Survivor
Annuity Program be established “comparable to that available to
other Federal judges” which would place the new Court “on com-
parable footing” in this regard in relation to other Federal Courts.
The proposed legislation would achieve that goal.

The legislation, while not seeking the most favorable elements of
various plans, would permit the judges to achieve parity with bank-
ruptcy and magistrate judges. And I would point out to you that
bankruptcy and magistrate judges are not appointed by the Presi-
dent with the advice and consent of the Senate, but are appointed
by the Article III judges in their own Courts. For example, the
changes to the Court’s Survivor Annuity Program would make it
comparable to the Joint Survivor Annuity System (JSAS), a system
available to judges of four different courts including the bankruptcy
and magistrate judges.

There are other changes, including that relating to contributions
required by the judges, that would make the Court’s Survivor An-
nuity Program comparable to the JSAS. The Court’s present sys-
tem provides too few benefits for too much cost. Only one judge has
elected participation, and that was only because of the unfortunate
circumstance that he learned he was dying of cancer, and he did
so to protect his widow.

Enactment of H.R. 3212 would be of particular fairness to her
and to the survivors of deceased judges, generally, because it would
rectify the disparity between this Court’s survivors annuity and the
annuities of other survivors of other Federal judges, including mag-
istrates and bankruptcy judges.

Finally, I would make a comment on the fact that I am here to
address this legislation. It may occur to some of you that is rather
strange to have a judge of the court come up and start talking
about its problems and its legislative needs. I am here because
there is no one else to speak for the Court. We do not have a con-
stituency. We do not have legislative liaison, as the Article III
Courts do. It is of necessity that I depart from the traditional role
of a judge to come and implore you to give our legislative proposal
very serious consideration so that we may avoid the collision course
that we are presently on by the year 2004.

Thank you.

[The prepared statement of Judge Nebeker appears on p. 85.]

Mr. QUINN. Thank you, Judge. Thanks very much, and I want to
associate myself with the remarks of Mr. Evans, who points out
that your work on this bill, H.R. 3212, is the basis of pointing out
to us where we should be editing, and we appreciate that a great
deal. I think we may have some questions when we finish, but now
that we've heard from the Court side, before we get to questions,
I'd like to move to the Board side and receive comments from Mr.
Standefer.
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May I say before we begin, sir, that we appreciate the good job
you’re doing over there—a stand-up job for aflp of us and we appre-
ciate, under somewhat difficult conditions sometimes, that improve-
ments are being made. And on behalf of the subcommittee and the
full committee, we appreciate it.

STATEMENT OF HON. RICHARD B. STANDEFER

Judge STANDEFER. Thank you, Mr. Chairman.

Mr. Aument is the Director of our Administrative and Manage-
ment Service at the Board, and if, at an appropriate time, if I need
to I may call on him.

It’s a pleasure for me to be with you today to address our oper-
ations. In preparing for this hearing, I had occasion to review the
Board’s testimony before this subcommittee in February 1994; that,
of course, was a little over 4 years ago. At that time, the Board’s
average response time was on its way to 781 days. We had decided
only 22,000 cases that year, and we decided them, of course, with
three-member panels, which was the law at that time. Our backlog
of cases stood at 47,000 and it was on its way to 60,000. We were
losing our most experienced Board members at an alarming rate;
they were going to the administrative law judge ranks.

Today, I am pleased to report that the Board’s response time is
down to around 250 days; we've doubled our production. Our back-
log is less than 30,000 cases, and we're retaining our Board mem-
bers. What’s behind this success? Well, a number of remarkable
people.

First of all, this subcommittee has been outstanding in its sup-
port of the appellate rights of veterans and their families. You gave
us the legislative tools we desperately needed. You championed the
Board in budget negotiations. Our partners in the veterans’ service
organizations provided the Board with unparalleled support. As our
decisionmaking capability increased, doubling from 1994 to 1997,
these dedicated men and women have matched us step-for-step.

Our VA leadership ensured that dealing with the backlog at the
Board was a top priority. At the Board itself, we reorganized so
that we could take advanta}g;e of our new authority. Most of all,
we've been very fortunate to have an extraordinary group of women
and men, Board members, counsel, administrative support person-
nel—these are people who spend every working day of their lives
assisting veterans and their families in the appellate process. They
have responded magnificently. The average number of decisions per
employee has increased by 75 percent since 1994 while the cost per
case has actually declined by 25 percent.

So, I'd say we have a success story, Mr. Chairman. All of our
stakeholders in this process have worked together to achieve a goal
that none of us coulci) have done alone. Before I discuss some of the
challenges facing the Board today, I'd like to outline some specific
things we've been doing recently.

As you may know, we recentl}; published draft regulations to im-
plement Public Law 105-111 that, of course, provides for a review
of prior Board decisions on the grounds of clear and unmistakable
error. This has been a very complex task. We have continued to
strengthen our partnership with the Veterans’ Benefits Adminis-
tration, both at the Central Office level and at the Regional Office
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level. We have implemented special quality review activities to
monitor the cases remanded from the Court of Veterans Appeals.
Even though these 657 cases in 1997 represented only 3 percent of
the Board’s appellate decisions in 1996, we are indeed committed
to quality and want to ensure the fairest result for all appellants.

We do, indeed, have more to do. In our view, Mr. Chairman, the
challenge facing the Board at this point is to reduce the time it
takes between the filing of the appeal and a final decision. In 1992,
the average processing time for final decisions was 512 days. What
that means is that, on the average, a veteran could expect an al-
lowance or denial about a year and a half after the filing of his sub-
stantive appeal. By 1995, that number had doubled, and today it
stands at 1,032 days—that’s close to 3 years.

We all have the right to be proud of reducing by two-thirds the
time a veteran must wait for the Board to adjudicate his or her ap-
peal. But the fact is that more than 40 percent of those adjudica-
tions continue to be remands, that is, cases returned to the Re-
gional Office typically to gather and evaluate more evidence. These,
of course, are not final decisions. And unless the Regional Office
grants all the benefits that are at issue, and this happens only 25
percent of the time, then those cases come back to the Board to be
worked again.

So remands cause two great difficulties: First, they mean that
the veteran has to wait, in essence, through another appeal cycle,
which means, on the average, another 700 days. Second, when the
remand rate is very high, remands become a major factor in and
of themselves in our backlog. They can, in fact, constitute more
than 35 percent of our docket, and these are cases that have al-
ready been through the entire system one time. We want to reduce
the number of remands because we think that can lead to giving
the veteran a quality decision which is, obviously, more timely.

We need to increase training within the Board to improve qual-
ity. We need to capitalize on our business partnership with the
Veterans’ Benefits Administration by continuing to share some of
the experience we have gained as VA’s final arbiter of claims, and
were the closest contact, of course, with the jurisprudence of the
Court. At the same time, we know that reducing the number of re-
mands could have effects that may, on the surface, be perceived as
negative consequences.

For example, it will reduce the number of decisions we make—
that is final decisions—because it takes longer to draft a final deci-
sion, which is subject to judicial review, than it does to draft a re-
mand. It will mean an increase in the number of allowed cases. But
it will also mean an increase in the number of disallowed cases. We
are going to need the understanding of our stakeholders during
this transition.

In conclusion, Mr. Chairman, I think it’s clear that there is much
to be proud of in the Board’s current performance, and many who
share in the credit for that performance, we do not intend to rest
but to seek out new ways to fulfill our statutory mandate of provid-
ing timely final decisions. We think that reducing the number of
remands will make the appellate system even better for veterans
and their families.
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And I, at this point, would be pleased to answer any questions
you might have.

[The prepared statement of Mr. Standefer appears on p. 90.]

Mr. QUINN. Thanks very much, Mr. Standeter, for your oral testi-
mony here today.

For the benefit of our interns that we introduced earlier today,
you need to understand that all the gentlemen and panel members
later today submit a much lengthier statement that we are able to
review beforehand. And some of the questions that we’ll be asking
today not only come from the 5 minutes or so of oral testimony, but
also that written testimony. And if, again, interns are interested,
we can furnish copies for you to take a look at what that looks like.
Well, that’s the teacher in me coming out I guess.

Judge Nebeker or Judge Kramer, if I may, VSO’s have been criti-
cal, in fact, in the written testimony that we have for today regard-
ing the participation of some of the VBA attorneys in cases that are
before the Court. Can either of you comment on that, please?

Judge NEBEKER. We are unaware of any official participation by
VBA members or their staff in cases before us. It is my under-
standing that there are two areas of participation—one perhaps,
unavoidable. The first area is the preparation of the record on ap-
peal. Since the statute says that we are governed by the record be-
fore the Secretary and the Board, it becomes necessary for the Gen-
eral Counsel to know what material was before the Board on which
it based its decision. There are, I suppose, a number of ways in
which that could be accomplished. But it does entail, in some
sense, involvement of somebody on the Board to tell GC what ma-
terial in the record—in the C-file—was considered by the Board at
the time of its decision.

The second area began to develop shortly after the Court was
created. The General Counsel’s Office originally did not have what
they call “settlement authority”— they soon got that. My under-
standing is that the General Counsel consults in some fashion with
Board personnel in the process of deciding whether to try to nego-
tiate a settlement, i.e., a remand. It’s nothing official insofar as the
court papers are concerned. We simply deal with General Counsel
and nobody else.

Mr. QUINN. Thank you.

Mr. Standefer, any comment?

Judge STANDEFER. May I amplify on that just a little bit?

Mr. QUINN. Please.

Judge STANDEFER. Mr. Chairman, as you well know, proceedings
before the Board of Veterans’ Appeals are ex parte; that is, non-
adversary. Once you get to the Court of Veterans Appeals, they be-
come adversary. Our General Counsel defends its client, that is,
the Secretary of Veterans Affairs, and they have the obligation to
defend him very vigorously in an adversary proceeding before the
Court of Veterans Appeals.

The General Counsel then, Group 7, may consult with any num-
ber of people in preparing that defense for the Secretary. This is
the extent of their consultation with us. They consult with me from
time to time, and they consult with our appellate liaison people.
They never consult with a member of the Board of Veterans’ Ap-
peals or with its staff attorney’s who prepare those decisions. They
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are completely insulated from any contact with Group 7. They do
not lobby or anything of that nature to have their decisions de-
fended vigorously or in a certain way.

Settlements are run routinely through me. And I might just add
this: I've never seen one that I disagreed with.

Mr. QUINN. So, it’s more in terms of preparation than those
kinds of things? .

Judge STANDEFER. Yes, sir. We have a great deal of expertise in
our litigation support group. These are not our Board members,
like I've said, and I would think our litigation support group has
as great an expertise in terms of the jurisprudence of the court
and, of course, the procedures, as any personnel in the Board of
Veterans’ Appeals.

Mr. QUINN. And why not use it?

Judge STANDEFER. And it’s used then, yes.

Mr. QUINN. Okay. Mr. Filner.

Mr. FILNER. Thank you, Mr. Chairman.

Judge, I would like to pursue what the chairman was saying, but
that does not mean that either of us disregard your testimony on
the necessity of legislation about staggered terms and other mat-
ters. We think that’s very important. But we have some other ques-
tions that are coming from some of the VSO’s, so please don’t inter-
pret our questions as disregarding your testimony.

I want to just follow up on the chairman’s question: Judge, in
your written testimony, you spent quite a bit of time, the first cou-
ple pages, on the notion of the Court as an independent judicial en-
tity and including some very interesting statements from the legis-
lative history. It seems to me that if, in fact, staff of the Board—
and I'll get back to your answer, Mr. Standefer, later—but, if, in
fact, staff of the Board was intimately involved with preparation of
materials for the VA attorney in front of you—you said you were
unaware of anything—but, if there were close collaboration,
wouldgl’t that put to doubt some of the notion of an independent
entity?

I mean, we are both just simple school teachers here. But I'm
sure our notion of the judicial process is that when something is
appealed from one level to another, the initial level from which you
are appealing should not be involved in the decision of the next
body, otherwise you don’t have an independent decision.

Judge NEBEKER. Well, let me answer the question this way, Mr.
Filner: The merits of the case before the court necessarily depend
upon the record that is before the court. The independent decision
on the merits must, and does, remain quite apart from the Board
or any influences that it might exert——

But insofar as preparation of the record on appeal, if they did not
expurgate the C-file, we would have our chambers totally full of ir-
relevant papers, and it would take days to go through a record and
weed out that which is irrelevant that’s in the C-file. So, it does
become necessary——

Mr. FILNER. Define for me the C-file?

Judge NEBEKER. The claims file which will contain the history of
every claim and every paper affecting that veteran for years and
years. Some of them, I guess, are file cabinet size.
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Mr. FILNER. So, you ask the previous level to just give you the
record that’s relevant?

Judge NEBEKER. The statute says——

Mr. FILNER. I understand, but if you knew that the staff was
doing more than just expurgating extraneous material—and, of
course, even the definition of “extraneous” might affect the way you
look at the record—but if they were doing more than just present-
ing the written record, would you say that that threatened the
independence of the decisionmaking process?

Judge NEBEKER. That would definitely contaminate the decision-
making process. I might add this: The Court has recognized all
along that General Counsel is obligated by the code of professional
conduct. They recognize that fact, and their duty under that code
imposes upon them the obligation to include in the record on ap-
geal not just the material that supports the decision of the Board,

ut any material that may not support the decision of the Board,
that may point out that there is error—and we do find error in a
sufficient number of the cases that are brought before us—that I
have no reason to assume that General Counsel is not responding
to his or her professional obligation to ensure that both sides are
accurately reflected in that record on appeal.

Mr. FILNER. Okay.

Judge NEBEKER. There seems to be integrity in it because we do
find error, harmful error, in a substantial—too substantial—num-
ber of cases.

Mr. FILNER. That could just mean incompetence, also.

Judge NEBEKER. Pardon?

Mr. FILNER. Error could just mean incompetence. I mean, it
doesn’t have to indicate some impartiality—just a side comment.

Judge NEBEKER. But you do have to have documents in there
that go both ways, if you will.

Mr. FILNER. I understand, but you did say that if you had evi-
dence or substantial testimony to the effect that there was some-
thing more than just the presentation of the record—in your
words—that would definitely indicate some contamination of the
process.

Judge NEBEKER. Yes. But I would think that any assertions to
that effect would have to be made with particularity——

Mr. FILNER. I understand.

Judge NEBEKER. And specificity. I have a feeling that substan-
tiation is not often enough provided.

Mr. FILNER. I'm going to introduce some of that into the record.

Mr. Standefer, do you have anything to comment more?

Judge STANDEFER. No, sir.

Mr. FILNER. I was interested in your remarks that the Board and
the Board members—and somebody, I forget what you said—were
insulated from any further discussion of the process.

Judge STANDEFER. I mifht just explain very briefly our organiza-
tion. And that is, we’re divided into four decision teams, and the
four teams are: Board members and their support staffs—that is,
the attorneys who help them prepare decisions; out of my office
then, we have what is called a Litigation Support Unit, the two are
separate—that is, the Decision Teams are separate from the Litiga-
tion Support Unit. Our General Counsel’s Group 7, from time to
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time, in defending the Secretary of Veterans Affairs before the
Court will consult with our litigation support unit seeking advice
as to the best defense. We give them that advice, but that’s all it
is.

Mr. FILNER. Wait, wait, wait—you give them advice as to their
best defense?

Judge STANDEFER. If they seek it.

Mr. FILNER. You just made the decision, presumably negative to
the party, and then you're going to be involved in advice to the at-
torney who now takes the case to defend the decision?

Judge STANDEFER. If they seek that advice, we will give it to
them based on our expertise.

Mr. FILNER. I don’t have enough time here right this second, but
that seems to me, again, as a layman and not an attorney, that if
I were a litigant here, and I knew that the folks who just made
an adverse decision on me were then involved in dealing with the
next level of argument, it would seem to me that I would not be
getting a fair deal here.

And, Mr. Chairman, I would like—TI'll come back to it in another
question round—but I would like to introduce in the record a pack-
et of materials that, I assume, the later testifiers will refer to, a
packet of correspondence between DAV and the VA, memos from
the Litigation Support Division to the attorney for the VA. There
are pages of very minute discussions of reactions to a draft decision
line-by-line going over the matter. This is not just expurgating a
recorcf or presenting the record of decision. This is detailed advice.
And it is put in a very disrespectful way, the first thing from your
Litigation Support Division said refers to the veteran: “Did this guy
have two accidents in 1981 or did he only have one?”

I mean, they’re talking in a way which shows very informal and
intimate kinds of contact between two levels of decisionmaking
which, as a laymen, I assume would be separate. I'll come back to
this, but you're claiming the Litigation Support Division is different
from the folks who are making the decision. I suspect that if I came
to visit your offices, these people would know the other people pret-
ty well, and would talk to them regularly, and a memo like this is
not going to come from an insulated situation, in my opinion.

So, I would like to explore that with you further but Mr. Chair-
man,dI ask unanimous consent to introduce these memos in the
record.

Mr. QUINN. Mr. Filner has asked for information to be introduced
in the record. My only question is whether or not that’s confidential
information.

Mr. FILNER, The material I have in front of me has the confiden-
tial information that you are concerned about deleted.

Mr. QUINN. Are there any other objections?

There are no objections; so ordered.

[The information follows:]
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DEPARTMENT OF VETERANS AFFAIRS
Office of the General Counsel
Washington DC 20420

AUG 2 91997

In Reply Refer To: 027
- Disabled American Veterans
Attn: Ronald L. Smith
807 Maine Avenue, SW
Washington, DC 20024

Dear Mr. Smith:

I am responding to your June 5, 1997, letter with respect to the Board of
Veterans’ Appeals (BVA) participating in proceedings pending before the United
States Court of Veterans Appeals (CVA). It appears that your interpretation of
the February 9, 1993, Memorandum of the Secretary differs significantly from
the General Counsel's (GC) and that you may not understand how “consultation”
is implemented.

The Secretary’s memorandum clearly stated that settlement determina-
tions were delegated to the General Counsel. However, as occurs with any
litigation decision, the Secretary expressed a concern that the General Counsel
consult with affected departmental elements before reaching final settlement
agreements.

In furtherance of the Secretary’s policy, OGC consults with the Office of
Chief Counsel to the Chairman, BVA when evaluating cases for possible
settlement. That is far different from communicating with a BVA Board Member,
the decision writer (ALJ equivalent), and involving the Member in settlement
decisions. This practice, in fact, amounts to nothing more than requiring my
action attorney to confer with the BVA’'s legal advisor on facts, policy or strategy
to insure that all the ramifications of a settiement are fully understood and
appreciated before the GC actually settles a specific case. The Board Member
does not become involved in, nor does he/she influence the GC's final decision.

I hope that this brief description of the process allays your concerns. The
process is quite different from what you may have envisioned, e.g., that the
decision maker (ALJ) was involved in settiement or litigation strategy decisions.

Sincerely yours, -

Mt

Mary Lou Keener
General Counsel
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DEPARTMENT OF VETERANS AFFAIRS
Office of the General Counsel
Washington DC 20420

June 2, 1997

Ronald L. Smith, Esq. in Reply Refer To:

Judicial Appeals Representative
Disabled American Veterans
807 Maine Avenue, S.W.
Washington, D.C. 20024

Dear Mr. Smith:

We have reviswed your letter of May 7,1997, directed to me in my capacity as the
Designated Agency Ethics Official (DAEO). Your letter challenges the propriety of the
role of the Board of Veterans Appeals in VA litigation before the United States Court of
Veterans Appeals. You suggest that, because the Board no longer has jurisdiction after an
appeal to the Court begins, it is improper for the General Counsel’s office to permit the
Board to participate in the process of settling cases pending with the Court. You suggest
that giving the Board such a role “raises at least an appearance of impropriety and may
implicate the ABA Code of Judicial Conduct.”

The issues you perceive are beyond the subject matters delegated to me as DAEO.
Thus, I cannot analyze them authoritatively. Asthe DAEO and the Assistant General
Counsel for ethics issues in VA, 1 am authorized to interpret only those ethics laws and
other provisions that regulate the conduct of individual VA employees. Although ethics
provisions do affect the way employees carry out the official activities entrusted to them,
the provisions generally do not limit the institutional arrangements and practices
determined and developed in the management of the Department.

The ethics rules within the scope of my delegation from the Secretary generally
involve the relationship between official activities or status on the one hand and the
private interests of an employee, or a person close to him, on the other. See 5 C.F.R.

§ 2638.202; 18 U.S.C. §§ 201-209; 5 U.S.C. App. (Ethics in Government Act of
1987, as amended); 5 C.F.R. Parts 2634, 2635, 2636. The practice you challenge
does not involve, insofar as we can tell, any private interest of an employee or other
person close to an employee. Under those circumstances, the practice does not raise an
issue under ethics provisions within the scope of the DAEQ’s responsibility.

Further, though the canons of judicial and legal ethics may occasionally overlap
employee ethics rules, interpreting and advising on the canons is also outside my role as
DAEQ, and may be more appropriate for the Court’s consideration.
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2.

Ronald L. Smith, Esq.

For these reasons [, as DAEQO, am unable to comment substantively on your
analysis. We will, however, supplement the copy of your letter that was addressed to
the General Counsel by advising her of our response. You may wish to address further
correspondence to her, should you decide that you want more departmental advice with
respect to the applicability of the VA regulations cited in your May 7 letter to me.

Sincerely yours,

[ Doec o
Walter A. Hall

Assistant General Counsel and
Desigrated Agency Ethics Official
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Motla: “ 3] 3 cannot spack good of my comrode, § will wot spwaks ill of him.”
DISABLED AMERICAN VETERANS

NATIONAL SERVICE and LEGISLATIVE HEADQUARTERS
807 MAINE AVENUE, S.W.
WASHINGTON, D.C. 20024

(202} 554-3501

April 10, 1997

Walter A. Hall, Esq.

Assistant General Counsel (023)
Department of Veterans Affairs
810 Vermont Ave., N.W,
‘Washington, DC 20420

Dear Mr. Hall:

The Board of Veterans’ Appeals (Board) is engaged in a practice which the Disabled
American Veterans (DA V) believes raises certain ethical concerns. The purpose of this letter is
to request that you, in your capacity as the Department’s Designated Ethics Official, 38 C.F.R.
§ 0.735-1(a) (1996), review that practice and issue an opinion on whether the practice is
consistent with law and the applicable ethical standards.

There does not appear to be any statutory or regulatory authority which authorizes the
Board to participate in proceedings before the United States Court of Veterans Appeals (Court).
The Board has jurisdiction to make final decisions on matters appealed to the Secretary under 38
US.C.§211{a). 38 U.S.C.A. § 7104(a) (West 1591). However, the Court has rejected the idea
of dual jurisdiction, i.e., that the Board may exercise concurrent jurisdiction over an appeal after
a notice of appeal has been filed with the Court. Cerullo v. Derwinski, 1 Vet App. 195, 196-97
(1991). Nonetheless, apparently pursuant to a February 8, 1993, memorandum from Secretary
Brown, General Counsel Professional Staff Group 7 permits the Board to review, comment upon,
and propose changes to draft settiement agreements and joint motions for remand in appeals
pending before the Court. A copy of that memorandum is enclosed for your convenience, A
number of documents demonstrating the nature of the Board’s involvement are also enclosed.
The Board has repeatedly argued that a proposed settlement or remand should not be filed
because the Board did not agree that any error warranting d had been ¢ ied. In these
cases the Board, which had no jurisdiction over the appeal, had direct communication with the
Secretary's counsel regarding the defense of a Board decision then on appeal to the Court.

The Board’s involvement with Group 7 appears inconsistent with VA regulations.
Proceedings before the VA are required to be ex parte. 38 C.F.R. § 3.103(a) (1996). The
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Walter A. Hall, Esq.
April 10, 1997
Page 2

regulation stands for the proposition that the Secretary, not the claimant, is unrepresented before
the regional office and the Board. This general provision has been expressly adopted in the
Board's rules of practice. 38 C.F.R. § 20.700(c) (1996). Proceedings before the Board are
required to be non-adversarial. /d. When the Board departs from its role as an independent
decisic ker and b actively engaged in the process of defending its decision while an
appeal of that decision is pending before the Court, the Board becomes the claimant’s adversary.
Once the Board has participated in the adversarial process of defending its decision and the
decision is remanded, in some cases over the Board's objection(s), we believe it is impossible for
the Board to once again assume the role of an independ biased decision-maker.

The present practice also raises a question regarding the propriety of what appears to be
ex parte contact between the General Counsel and the Board conceming the claimant’s case and
implicates the ABA Code of Judicial Conduct. The law in the Federal Circuit is that:

A judge (or other official performing a quasi-judicial function) letes his
work when he decides the case before him. Once he has rendered thnt decision,
his role in the case is over, except if he is asked to reconsider his decision or a
higher tribunal remands the case to him for further proceedings. He has no
judicial interest in and should not be concerned about the defense of his decision
if it is challenged on appeal or elsewhere. Under our adversary system that role is
left to the party who has prevailed before the judge.

Gulf & Western Indus., Inc. v. United States, 671 F.2d 1322, 1325 (Ct. C1. 1982). Precedents of
the Court of Claims issued on or before September 30, 1982, have been adopted by the Federal
Circuit. South Corp. v. United States, 690 F.2d 1368, 1370 (Fed. Cir. 1982) (en banc). Members
of the Board are performing the quasi-judicial function of providing de novo review of VA
decisions. Under the present practice the General Counsel appears to be engaging in ex parte
contacts with the Board with full knowledge that the matter will be remanded. The remand
proceedings cannot be cither ex parte or nonadversarial where the claimant is appearing before a
Board which participated in the S y’s defense of its decision. This seems to raisc at least
an appearance of impropriety.

DAY also believes that the fundamental right to due process guarantees VA claimants
that their cases will be adjudicated by an impartial decision-maker. The Board conducts a
substantive review of the dmﬁ Court pleadmgs under the present procedure. It comments, inter
alia, both on wheth d is appropriate and for what reasons the appeal should be remanded.
In our opinion, the Board cannot maintain impartiality on remand following such involvement in
the ion of the S y before the Court.

P
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Walter A. Hall, Esq.
April 10, 1997
Page 3

Thank you for your attention to this matter. DAV looks forward to receiving your
opinion.

Sincerely,

Ronald L. Smith, Esq.
Enclosures

cc: Secretary of Veterans Affairs
General Counsel
Acting Chairman, Board of Veterans’ Appeals
Assistant General Counsel, Professional
Staff Group 7
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Veterans. Affairs.

Department of | Memorandum

:.~ Secretary (00)
Zettlement of CVA cases

- Under Secretary for Benefits (20)
Under Secretary for Health (10)
Chairman, Board of Veterans' Appeals (01)
Acting General Counsel (02)

L. My predecessor authorized the General Counsel, who represents
the Secretary in all cases berfore the Court of Veterans Appeails
(CVA), to enter into binding settlements of those cases. I have
reviewed that policy in the light of concerns raised by the
Chairman of the Board of Veterans' Appeals. Having considered
the arguments raised on both sides of the issue, including the
memorandum from the Chairman, dated December 17, 1992, and the
actached opinion from the Acting General Counsel, I am satisfied
(without need for outside advice) the Secrstary has settlement
authority and its delegation to the General Counsel is appro-
priate. I see no reason, therefore, to change the decision made
by my predecessor.

2. Once engaged in litigation before the CVA, the General
Counsel's responsibility extends beyond simply defending the
adjudicative judgment exercised by the Board and the field
stations. Precedent decisions issued since the adjudications
occurced, as well as other factors, may portend a different
cutcome. Where such a situaticn is present, the desired
cutcome may be most promptly achieved by a ssttlement of the
claim without the need to remand the marter back through the
adjudication/appeal process befors justice prevails. Moreover,
it may occasionally become necessary to compromise a claim in
order to aveid a likely adverse precedent with significant
reparcussions.

3. Responsibility for these settlement determinations, based
as they must be on an analysis of the facts befores the courct,
the need for governmental fairness in the face of changing
precedents, and the litigation risk, most fittingly lies with
cthe Department's chief leqgal ocfficer. Because of the many
factors they entail, decisicns to settle should not be viewed
as necessarily indicating disagreement with the manner in which
a claim was adjudicated. Nevertheless, as cfficers of the courc:
and my representatives there, the General Counsel's staff has a
responsibility to see that claimants receive all the benefits
authecrized by law.

12
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4. Legitimate concerns have been raised that this settlement
authority, if exercised injudiciously, could compromise the
integrity of the VA claims prccess. For this reason, I expect
the General Counsel to contiaue the current practice of
consulting closaely with affected departmental elements before
agreeing to settle a claim and to avoid agreements which are
incompatible with the underlying purposes of authorizing
statutes and validly promulgated requlations.

sse Brown

Attachment

13



s
P
;
7
7
‘.
)

v

J
D)

‘Board of Veterans' Appeais

Litigation Support Division (01C2)

Fax: (202) Phane: (202)
Telefacsmmie Tranamutsi
To: —_ = Date of Tranamnal Febuary ¢, 1997
From: ~ !
"77 4 pages artucnedhwithk cnanges

We agree 1ot 8 [emand is appronasts. 1Sée the ammched pages tr chaoges. Did this gay
cave 2 acodexs In 1986: one 1t jamusry, poe in Decamber? or cid be neve ons io Jamaery
1986 and one m December 19877 ] thinkithe moton says 00th. O regardiess of which it
is the motion n2s 1o be corrected.  Also, oo page ©. the Fedileg cite shouid ither be
removed OF revised to SaoWw 1t Was Dot recthese DCs but rather rec mental disorders 1
know 3.102 appiies to ail DCs. but if we're quotmg tiae Fed Rag we aouid bave the quote
in comexr  The conciusion shouid be revised 1o maxe it clasr we're ouly vacating the
BVA as to the sc dack disaoility, noe re: PTSD. ! thick the resi basis for this remamd is 2
Colvmn vioiarion: we decided the cause o7 currem disabifity was an imercursems sy, On
page 7, if is corTact waen ne1mnnes the i 995 VAX repoct does not suate the
EXSORRErs reviewed the vet’s pricr roegical reoord, then 1 think that first compiece
paragrapn should be revised as maicacen. \Ph-ucmmw”VAXxwt.mmgn.m
maics sure that is, q fact, the case. If . just disagrees with the conoiasions the docs
reacned in the 1995 VAX, and meens mar tere's no way they could've reviowed the
record ana come (o thar coneiusion, thea i object 1o the cotire parsgraph and it should be
removed. Call me 1f you want to discuss tns!

!
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PLEASE NOTE: This oaasmusion 13 woensai oy 107 the use of the pemon or affics to wisom 1t is
rereemd and WLY COREM ACXIRANCE W 1% priviieged, contdearial or prowxtsd by \xw. All othess are
hareoy nocfied that tw rocens of this s ot 50U warve 0y appticabis Erviiags or exEEpPOOR TOE
drecingnEe a0 T Z3Y dissEmNEnon. GATMBOR OF CUPYmS of this COMSEMRICEINOR 3 wokibited. [ yos
have reasrved this cMDEDICENOS M eor, Ricase ponfy ts onmeciamaly 82 Le StOve skphoos Ember
100 remien s GnOcal MESEMNS ¥ thit ofice, §10 Vermnnt Avesme, NW, Wasiongion, DC 20420 vis the
Uaisxed Stxten Postal Bervace, Thank yoo
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Comments regarding Propesed Joint Motion in

1 do not agree with the need for this remand. However, If yoo decide to go
forward with this moticn you shonid indicare in the motion thar the exrire Nov.
1995 Board decision is not t3 be vacated; the Board did grant a 30% raung for
the earlier period of Sepr. 1C, 1975 10 Arg. 12, 1984, for mitochandrial
myopathy of the lower extremimes.

I think the rezresentative has misinerpretea e block quows fTom the Board
decision which is on p. 5 of the moticn. In the pirase “the veteran's correnny
diagnosed mitochondrisi myopathy was first manifested during service with
symmmsnngnpsedthmusmmmccmnmmsynme”thcwoxd“thm
refers to “during service.” This is an accurate statement; at least this monion
doesn’t note thar the service medisai records contain any symptams other than
pain in the iower extremites. The nformanon i the chart on PP. 6-7 begins
with compiaints in Marea 1978 which is afker service (and it shonid be noted
that zll the informanon i this chart in the motan is in the Reasons or Bases
section of the Boarg decision).

2

1 think that the Bowrd provid=d adeguste Reasons or Bascs that the efecuve
dates are awarded pursuant to 38 C.F.R. § 3.400, which provides that the
effective date is the dae of receipt ¢S the ciaim or wien entitlement argse,
whichever is later. [n this case. the ister dare 1s the date of receipt of claim.
Only the ciaim regarding the disarder of the lower extrezxizizs was received
within cne year of separation and onty compiaints invoiving the legs were
noted in the service madicai records. Thersfore, the effective date of only
mitmehondrial myopatity ovoiving the lower exemnies is effective from the
day following separaticz. Tae cisim for minchondrial myopathy inveiving
other parts of the body was not rescived until Aug. 13, 1984 (an Ang. 1984
hospital report was found to be an informal ciaim). There s no dispure, &s
noted in the proposed joint moten for remand, thar now the appellant’s
mitchondrial myopathy affects parts of kis body other thun bis jower
exremides.” (p. 7) But, I don’t think we have the medical kmowledge to say,
as indicated in this motion (p.6-7), thar specific prior complaints of pain
cermin areas were physical manifestations of his mitochondrial myopathty; this
statement must be supported by a medical expert’s opinion, which the motion
does not cite 1o 50 I 2ssume there is no such medical opinion

1 aiso disagres with the stat=meat oo pp. 7-8 that indicates that the information
in the chart demonstrares contnmry of symptomarnlogy sice service. There
are po compiaints noted in this morcn fer tas period from Sept 1975 (date of
separanon fTom servies)  March 1378,

In regard to the psychiame disability, even if the Board exroneously
characterized the issue 2s reopzning e claum, rather tan an oniginal claim for
a psychiamic disorder, it would be harmiess error, as the effecuve date 1s the
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same for & Teopeacd claim or an ongmal ciaim, puryant w 38 C.FR § 3.400.
Tn addition, the first diagnosis of atypical depression sppears o be in May
1989, ar which time the examiner aiso opined that the appellant’s psychistric

disarder preexisted milirary service bur was aggravated by the onser of the
appeliant’s service-comneeted mitnchonarial myopathy.
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__ sppeilate Litieation S Group VIT ((27)
Fax: .
Phone: . Date of Transmiral: _ Zsbruary 3, 1997
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Like I said in my incoherent teiepncne message, it is probably too iate to make amy
changes in this “joint moticn.” Appeiiant’s counse; mads almost no changes and took our
none of the unmecessary and irrelevant language that the first mouon contained. This
docwment looks like a brief, zot a joirz modon.

The requirement that another VA examinanion t¢ conducted needs to be based on
something. So far, zppeilant’s counsei mereiy says tha the prior diagnosis of PTSD was
icadaquate because the examiner quaiified it by adding the words “only if we accept his
subjcctive sympmoms as fact and his swessors in the service can be verified.” Thisisa
valid diagnosis of PTSD and would support a grant of service connecton if the voleran's
swpssors ean be venficd, As T said before, thc problem with this case is the suessors. not
\he diagnesis.
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sddrossed and may cunum fonraton it 1s onvileged, confideual of protectad by law. All others ere
mreby Scd that the ot of this ge does not waIve agy zpplicable mivileye or cxempaon fron:
disclongre and thax any dissemxnation, diswibuuon of copyng of this comrmmegnon 1s proivhited. [f you
have recerved this CONUMUMICAtON I &ITZ, Picgse noufy us unmediaicly at the above wieohions mumeer
1ad reaum the ongmal message w this otfice, 810 Veamom Avenue, NW, Washington, DC 20420 via b
United Stazes Posaal Service. Thank yor




25

In my exrlier commens, i cited o Dizoglio, § Vet.App. 163, 167, which contains 2
reference to 38 CFR § 3.304(f) and M2].], Part VI, pars. 7.46 regarding Lhe presence or
abyence of other raumatic cvents sod their reievance 10 cuITent symptoms. in other
words, this appelisat might have PTSD that is due w siressars anrciated to military
service. It would have aice if the joint motion mentioned that.

Give me a call if you want ¢ talk asout it Good luck!
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We think the plaintiff is correct in this
view. The Government did not clarify the
base bid controi points prior to award of
Alternate A as required by the plaintiff’s
condition. The Government had smple op-
portunity to review the problem and get the
matter ¢ d--at least administratively.
It knew as early as August § that plaintif{
was disputing the base bid control point
count which impinged on the Alternate A
control point count. Yet it took the
Government almost 3 months to get its act
together before it was even prepared to
“award” the alternate and even then the
Government awarded without doing any-
thing sbout the condition. This case indi-
cates s rather classic example of where the
contracting officer did not exhibit the con-
trol over the contract that he or she should
have had, but delegated far too much au-
thority to other Government officials.

In any event, the court agrees with the
plaintiff’s legal theory in regard to the
award of Alternate A. The Government is
bound by the plaintif{’s interpretation of
what the contract cailed for-i.e., 16 points
as bid. To the extent that the Govern-
ment's award of Alternate A required the
plaintiff to install 54 more points (121-174)
than bid, the action constitutes a construc-
tive change and the plaintiff is entitled to
recover an equitable adjustment, covering
those 54 points. Furthermore, concluding
to the contrary, would in our view be ineq-
uitable and amount to Government over-
reaching under the facts of this case. Cf
Bromiey Contracting Co. v. United States,
219 Ct.ClL 517, 527-28, 596 F.2d 448, 453-54
(1979).

Substantial evidence does not support the
Board’s position in regard to the award of
Alternate A and it is incorrect as a matter
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GULF & WESTERN INDUSTRIES, INC.
v.
The UNITED STATES.
No. §5-80C.
United States Court of Claims.
Feb. 24, 1982,

Plaintiff requested interlocutory re-
view of an order of trial judge remanding
contract case to Armed Services Board of
Contract Appeals for a trial de novo before
a different hearing member of the Board.
The Court of Claims, Friedman, Chief
Judge, held that: (1) remand by trial judge
to Board following Board’s denial of plain-
tiff’s appeal from decision of contracting
officer denying plainti{f any adjustment on
contract was improper; (2) ex parte con-
tacts between member of Board who wrote
Board’s opinion in the contract case and
attorneys for government were improper,
even though they occurred after Board’s
decision; and (3) trial de novo of contract
case was not required, rather, remand to 2
new Board was appropriate.

Ordered accordingly.

1. United States <=73(15)

Remand by trial judge to Armed Serv-
ices Board of Contract Appeals following
the Board's denial of plaintif{’s appeal from
decision of contracting officer denying
plaintiff any adjustment on contract was
improper, rather, trial judge should have
referred plaintiff’s motion for trial de novo
to the Court of Claims for disposition, ac-
companied by whatever recommendation he
wighed to make. U.S.Ct.CLRules 1¥a).
14%a), 28 USC.A.; 28 USCA. § 1491

2. Judges ==4%(1)

Cardinal principle of judicial conduet is
that a judge must avoid not only actual
impropriety but also the appearance of any
impropriety.

3. United States =73(15}

Although technically standards provid-

ing that a judge must avoid not only actual
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impropriety but also the appearance of im-
propriety may not cover administrative
judges who are s of the Armed
Services Board of Contract Appeals, sensi-
tive nature and public importance of the
adjudicatory duties those individuals per-
form require. that the same principles
should govern their conduct. ABA Code of
Jud.Conduct, Canon 2

4. United States +=73(15)

Ex parte between ber of
Armed Services Board of Contract Appeals
who wrota.the Board’s opinion in a contract
case and the attorneys for the government
were improper, even though the activities
occurred after the Board’s decision.

5. Federzl Courts ¢==1116

When a Court of Claims conciudes that
further istrative pr gs are re-
quired in a case coming to it from a Board
of Contract Appeals, its normal practice is
to remand the case to the Board; in the
exceptional cire where the agency
cannot provide adequate relief on such re-
mand, the court will refer the case to its
trial division.

6. United States +=73(15)

Trial de novo of contract case in which
member of Armed Services Board of Con-
tract Appeals who wrote the Board’s opin-
ion improperly made ex parte contacts with
attorneys for the government was not re-
quired, rather, remand to a new Board was
appropriate with certain qualifications.

William J. Spriggs, Washington, D.C., for
plaintiff; Robert E. Gregg, McKenna, Con-
ner & Cuneo, Washington, D.C., Thomas E.
Harrison, Jr., and Gregory J. Battersby,
New York City, of counsel,

Elizabeth Langer, Washington, D.C., with
whom was Asst. Atty. Gen., J. Paul
McGrath, Washington, D.C., for defendant.

Before FRIEDMAN, Chief Judge, and
BENNETT and SMITH, Judges.

ON DEFENDANT'S REQUEST
FOR REVIEW

FRIEDMAN, Chief Judge:

The defendant has requested interlocutory
review, pursuant to Rule 53(c)X2)ii), of an
order of Trial Judge Bernhardt remanding
this contract case to the Armed Services
Board of Contract Appeals (“the Board™)
for a trial de novo before a different hear-
ing member of the Board. The trial judge
took the action because of ex parte contacts
between the Board member who wrote the
Board’s opinion and attorneys for the
government.

The defendant does not oppose a remand
to the Board. It argues, however, (1) that
only the court and not one of its trial
judges may direct such a remand, and (2)
that the remand should not be for a trial de
novo but for the limited purpose of deter-
mining whether the Board member was bi-
ased and prejudiced. We agree with the
defendant’s first jon but disagree
with its second one.

L

This case grows out of a contract by
which the plaintiff agreed to supply the
government with military material at a
charge of approximately $4 million. After
the plaintiff completed performance of the
contract, it sought from the contracting of-
ficer an equitable adjustment of more than
$2 million. The contracting officer denied
any adjustment, and the plaintiff appealed
to the Board.

After a hearing, the Board on January
23, 1980, denied the appeal. The lengthy
opinion of the Board was written by Ad-
ministrative Judge Grossbaum, who had
presided at the hearing, and was concurred
in by three other members of the Board.
The plaintiff sought review in this court of
the Board d In its ded peti-
tion, filed in August 1980, the plaintiff chal-
lenged the Board’s decision on various
grounds, including the claims that the
Board improperiy had denied discovery and
had e evid

tuded rel. 1
r

\

On January 19, 1981, according to a con-
temporary memorandum she prepared, the
lawyer in the Department of Justice han-
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dling this case received a telephone call

from Judge Gr The

reported that Judge Grossbaum
stated that he wanted to talk to me about
the ease because, as he emphasized, 1
don't want this case to be lost in the
Court of Claims.” He emphasized that he
had more than an academic interest in
the outcome of the litigation. He stated
that, in his opinion, plaintiffs violated

671 FEDERAL REPORTER. 2d SERIES

1n February 1981, the Department of Jus-
tice informed the plaintiff’s lawyer about
Judge Grossb 's teleph conversati
with its attorney and enclosed copies of her
two memoranda discussing the conversa-
tions, In August 1981, the plaintiff filed in
this court a motion for a trial de novo. The
plaintiff asserted that the ex parte contacts
violated the rules of the Board and the

Court of Claims rules, because they did
not take exception to any particular find-
ings, but rather took general exception to
the findings of fact. He also repeated
several times that the papers on file in
the case are terse,
Four days iater, the attorney reported in a
second memorandum, Judge Grossbaum
again called her. After asking about the
briefing schedule, Judge Grossb

stated again that he would like to talk to
me about the case and I replied that I
hsd been instructed by my supervisors to
reply to his inquiry in writing and that
further discussions would be inappropri-
ate. He immediately dropped the subject
of the briefing schedule and stated that I
should not feel compelied to write a let-
ter. 1 replied that I would follow the
instryctions of my supervisors in this
matter. He then terminated the conver-
sation rather abruptly.

Following these conversations, the De-
partment of Justice asked the Office of the
Judge Advocate General of the Army
whether any members of that office had
‘had ex parte conversations about this case
with Judge Grossbaum. The Office re-

ponded that two bers of its staff had

discussed the case with Judge Grossbaum.
The first telephone contact was in January
1980, shortly after the Board had rendered
its decision, in which “Judge Grossbaum
discussed in considersble detail portions of
his opinion and the source of the support in
the record for the finding of fact number
122" The officer who had that conversa.
tion also reported that “[fJoliowing this con-
versation, Judge Grossbaum has spoken
with me several other times requesting that
I furnish him a copy of the pleadings in the
Gulf and Western case.”

standards of duct for Department of
Defense employees. It also cited certain
canons of the American Bar Association’s
Code of Judicial Conduct. The motion stat-
ed that “ASBCA Judge Grossbaum’s ex
parte contacts with the government attor-
neys responsible for this case give rise to
the appearance of prejudice and bias and
raise questions regarding Judge Grossb-
aum’s xmparuahtv in reaching his appealed-
from deci: B of the app

ance of bias and prejudlee and the question-
able impartiality of the Board's decision,
plaintiff was denied basic due process.”

The trial judge to whom this case was
assigned remanded the case to the Board
“with instructions to conduct a trial de novo
before a different hearing member of that
body.” On the defendant’s motion for clari-
fication, the trial judge explained that his
order “was for the purpose of obtaining a
trial de novo on the merits” and not on the
issue of bias and prejudice. The trial judge
did not explain the reasons for his action.

1.

[11 Since the trial judge has not certi-
fied his order for interiocutory review pur-
suant to Rule 53(e)}2Xi), the defendant is
required to show “extraordinary circum-
stances whereby further proceedings pursu-
ant to the said order would irreparably in-
jure the complaining party or occasion &
manifest waste of the resources of the court
or of the parties” As we explain below,
the trial judge exceeded his authority in
ordering the remand. Moreover, if the
government is correct that the de novo
hearing the trial judge directed is improper,
review at this time would be appropriate 10
avoid the unnecessary time, expense, and
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effort that such a trial de novo would en-

when he decides the case before him. Once

tail. We therefore shall grant the r
for interiocutory review.

4

018

Section 1491 of Title 28 states:

In any case within its jurisdiction, the

court [of Claims] shall have the power to

remand appropriate matters to any ad-
ministrative or executive body or official
with such directions as it may deem prop-
er and just.
28 U.S.C. § 1491 (Supp. III 1979).
149(a) paraliels this statute. It states:

At the request of a party or on its own

motion, the court may in any case within

its jurisdiction by order remand appropri-
ate matters to any administrative or ex-

ecutive body or official, with such di-

rection as may be deemed proper and

just.

A remand to an agency for a trial dc¢
novo is-an action that under both 28 U.S.C.
§ 1491 and Rule 14%a) only the eourt and
not a trial judge may direct. We have not
delegated to our trial judges the authority
to enter such an order. It is not the kind of
procedural order that our trial judges may
issue under their general power under Ruie
13{a) “to do and perform any asts which
may be necessary or proper for the efficient
performance of their duties and the reguia-
tion of proceedings before them.” Al-
though Rule 149c) recognizes that a trial
judge sometimes may order a remand-—it
states that a remand order “by the court (as
distinguished from the trial judge) shall
termi the pension {if any) of the
reference to the trial judge”—that provi-
sion refers to routine orders and does not
authorize a remand for a new trial.

Accordingly, in this case the trial judge
should have referred the plaintiff’s motion
for a trisl de novo 1o the court for disposi-
tion, accompanied by wh r
dation he wished to make.

Rule

Iv.
A judge (or other official performing a

quasi-judicial funetion) ph his work

he has rendered that d his role in the
case is over, except if he is asked to recon-
sider his decision or a higher tribunal re-
mands the case to him for further proceed-
ings. He bas no judicial interest in and
should not be concerned about the defense
of his decision if it is challenged on appeal
or elsewhere. Under our adversary system
that role is left to the party who has pre-
vailed before the judge. Indeed, one of the
criticisms of the use of the writ of manda-
mus to obtain interlocutory review is that it
makes the judge whose decision is chal-
lenged a party in the mandamus proceed-
ings who must defend his ruling. Kerr v.
United States District Court, 426 U.S. 3%4,
402-03, 96 S.Ct. 2119, 2123-24, 48 L.Ed.2d
725 (1976).

Administrative Judge Grossb iolated
this rule. In his ex parte communications
with the Justice Department lawyer han-
dling the case, Judge Grossbaum went far
hevond inquiring about the status of the
case.  Instead, he attempted to inject him-
self into and actively participate in the de-
fense of his decision before this court. He
explained to the lawyer that he wanted to
discuss the case with her because “I don't
want this case to be lost in the Court of
Claims,” emphasized that “he had more
than an academic interest in the outrome of
the litigation,” and criticized the plaintiff’s
handling of the case as violating the rules
of this court.

[2.3] A cardinal principle of judicial
conduct is thal a judge must avoid not only
actual impropriety but alse the appearance
of impropriety. “[Alny tribunal permitted
by law to try cases and controversies not
only must be unbiased but also must avoid
even the appearance of bias.” Common-
wealth Coatings Corp. v. Continental Casu-
alty Co., 393 U.S. 145, 150, 89 S.Ct. 337, 340,
21 L.Ed.2d 301 (1968). See also, Tayior v.
Haves, 418 US. 488, 501, 94 S.Ct 2697,
2704, 41 L.Ed.2d 897 (1974). The comment
to Canon 2 of the American Bar Associa-
tion’s Code of Judicial Conduct warns that
“(a] judge must avoid all impropriety and
appearance of impropriety.” Similarly,
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pheld another d of the Board, which

United States Judges, which the Judicial
Conference of the United States has ap-
proved, states that “[a] judge should aveid
impropriety and the appearance of impro-
priety in all his activities.” Although tech-
nically these standards may not equer ad-
ministrative judges who are members of the
Armed Services Board of Contract Appeals,
the sensitive nature and public importance
of the adjudicatory duties those individuals
perform require that the same principles
should govern their conduct. Cf. Butz v
Economou, 438 U.S. 478, 512-14, 98 S.Ct.
2894, 2913-15, §T L.Ed2d 895 (1978) (ad-
ministrative judges have functions similar
to those of article HI judges and so are
entitled to absol ity from d

suits).

The Standards of Conduct for employees
of the Department of Defense instruct De-
partmental employees to “avoid any action
... which might result in or reasonably he
expected to create the appearance of ...
(d) [tosing compiete independence or im.
partiality ... or (f) [a}ffecting adversely
the confidence of the public in the integrity
of the governmment.” 32 CF.R § 40.-
6(1980).

[4] Judge Grossbaum’s actions in this
case created at least an appearance of im-
propriety. His endeavors to influence and
participate in the defense before this court
of the decision he wrote for the Board over-
stepped the bounds of proper judicial con-
duct. Moreover, his statement that he “had
more than an academic interest in the out-
come of the litigation” went beyond a mere
attempt to influence the handling of the
case on appesl. The statement could have
been viewed as suggesting the kind and
degree of personal involvement in the case
and hostility to the plaintiff that would
warrant disqualification of a judge for bias
and prejudice.

Indeed, we have aiready held that Judge
Grossbsum's activities in this case created
“the appearance of potential bias and preju-
dice.” Gulf & Western Industries, Inc. v.
United States, 226 Ct.Cl. —, —, 655 F.2d
1106, 1106 (1981). There we previously had

Judge Grossbaum also wrote, rejecting cer-
tain ¢laims by the same contractor growing
out of a different contract. Gulf & West-
ern Industries, Inc. v. United States, 226
Ct.Cl. ~—, 639 F.2d 732 (1980). After that
decision, the Department of Justice in-
formed the plaintiff's counsel of Judge
Grossbaum's ex parte communications in
the present case. The plaintiff then sought
relief from our judgment in the prior case,
based upon “the sppearance of bias and
prejudice on the part of” the Board
“[(Bk of the g status of the
two and the appearance of poten-
tial bias and prejudice,” we vacated our
prior judgment and remanded the case to
our Trial Division “for a de novo determina-
tion and report by a trial judge, based upon
a preponsderance of the evidence in the ex-
isting administrative record.” 226 Ct.ClL at
—, 655 F.2d at 1106-07.

The present case is an even more compei-
ling one for vacating the decision of the
Board. In the first case we directed a trial
de novo even though there was “no charge”
or “evidence” “of any attempted ex parte
communication” in that case. Id. at w,
655 F.2d at 1106. If the Board's decision in
the earlier case could not stand because
Judge Grossbaum’s activities in the present
case created “the appearance of potential
bias and prejudice,” a fortiori, the Board’s
decision in the very case in which the im-
proper activities took place must suffer the
same fate,

The fact that these. activities of Judge
Grossbaum occurred after the Board deci-
sion had been rendered does not warrant a
different result The appearance of impro-
priety that these activities created tainted
the Board proceedmgs and reqmm that the
Board decisi Mor , 88
indicated above, at least one of Judge
Grossbaum's statements to the Justice De-
partment lawyer suggested the possibility
of actual bias and prejudice.

The government, however, argues that
the remand to the Board should not be for &
de novo determination but solely “to hold
an evidentiary hearing by a different hesr-
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ing member on the question of alleged bias
and prejudice by Judge Grossbaum.” Since
we have concluded that Judge Grossbaum's
conduct created an appearance of impro-
priety which itself requires that the Board
decision be vacated, it is immaterial wheth-
er Judge Grossbaum actually was biased or
prejudiced. The short of it is that, without
regard to Judge Grossbaum’s actual bias or
prejudice, the Board decision of which he
.was the author cannot stand.

V.

The remaining question is what is the
appropriate remedy in this case.

[5] When we conclude that further ad-
ministrative proceedings are required in a
case coming to us from a Board of Contract
Appeals, our normal practice is to remand
the case to the Board. In the exceptional
circumstances where the agency cannot pro-
vide adequate relief on such remand, wc
refer the case to our Trial Division. Cf.
United States v. Anthony Grace & Sons,
Inc., 384 U.S. 424, 86 S.Ct. 1539, 16 L.Ed.2d
662 (1966); United States v. Carlo Bianchi
& Co, 373 US. 709, 83 S.Ct. 1409. 10
L.Ed.2d 652 (1963); Baltimore Contractors,
Inc. v. United States, 226 Ct.Cl. — 643
F.2d 729 (1981); Moore-McCormack Lines,
Inc. v. United States, 188 CtCl 644, 413
F.2d 568 (1969) (cases remanded to agency
or decision ordered to be made on adminis-
trative record). Although the piaintiff
originally sought a trial de novo before this
court, apparently it now supports the trial
judge's determination that further proceed-
ings should be before the Board.

{6] We agree. There is no reason to
believe that a new Board composed of dif-
ferent individuals who have had no prior
connection with the case would not fairiy
consider and decide the case. Here, unlike
the situation in Baltimore Contractors,
where we remanded the case to our Trial
Division, the circumstances that require va-
cation of the Board decision are not the
nature and character of the Board itself but
the improper post-decisional activities of a
member of a properly constituted and oper-
ating Board. This case also is unlike the

prior Gulf & Western case, which we re-
manded to the Trial Division. In that case,
the plaintiff tells us, it made no claim that
Judge Grossbaum had excluded relevant ev-
idence; here, however, the plaintiff makes
that claim. See infra.

We do not think, however, that a trial de
novo of this case necemsarily is required.
We believe that the new Board could decide
the issue de novo based upon the existing
administrative record, subject to the foliow-
ing qualifications:

1. The plaintiff contends that Judge
Grossbaum improperly denied discovery and

luded relev . If the Board—
or a member to whom it may assign the
case for initial review—should agree with
either of those contentions, then the record
could be reopened to permit the plaintiff to
introduce any additional evidence the hear-
ing member deems admissible. If, in the
judgment of the hearing member, the ad-
mission of such additional evidence war-
rants the introduction of still further evi-
dence, he may permit it to be introduced.

2 If, upon study of the record, the
Board or the hearing member concludes
that there are questions of credibility that
must be resolved, the record could be re-
opened to give the hearing member the
opportunity to observe the demeanor of the
witnesses whose credibility is in issue.

If, on the other hand, the Board should
conclude that a trial de novo should be had,
it may conduct one. Should it do so, how-
ever, it may not be necessary to try the
entire case anew.

The record in this case is lengthy. The
Supreme Court in Carlo Bianchi, 373 U.S. at
717, 83 S.Ct. at 1415, expressed concern,
although in a different context, about
“needless duplication of evidentiary hear-
ings and . .. heavy additional burden in the
time and expense required to bring litiga-
tion to an end.” To avoid that situation,
the parties might agree to accept as part of
the record in the de novo trial portions of
the existing record.

It is for the newly constituted Board, in
the exercise of its discretion, to determine

L
ev
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whether to conduct a trial de novo or mere-
ly to decide the case de novo upon the
existing or an augmented record.

CONCLUSION

The request for interl y review is
granted. The decision of the Armed Serv-
ices Board of Contract Appeals in ASBCA
No. 21090, dated January 23, 1980, is vacat-
ed. The case is remanded to the Board to
decide it de novo, before a panel consisting
of individuals who have had no prior con-
pection with this case. The Board's new
decision may be based upon the existing
administrative record, which may be supple-
mented as specified in this opinion, or the
Board may hold a trial de novo.

Further proceedings befare this court are
stayed for.aix months. Pursuant to Rule
149(f), plaintiff’s counsel is designated to
advise the court of the status of the pro-
ceedings -before the Board. See aiso Rule

Raymond E. HORN, Jr.
Y.
The UNITED STATES.
No. 199-79C.

United States Court of Claims.
Feb. 24, 1982

Former Army Reserve officer brought
action challenging his nonselection for pro-
motion. The Court of Claims, Cowen, Sen-
jor Judge, held that: (1) two errors on
officer’s officer efficiency report, a failure
to delete a ranking which was to have been
removed pursuant to officer’s successful ap-
peal action, and the erroneous labelling of
an officer efficiency report as an “adverse
efficiency report,” were material errors,

32
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and therefore, officer was denied considera-
tion by the selection board on the basis of a
record which portrayed a service career on
a fair and equitable basis; (2) the illegal
composition of the standby advisory board
was fundamentally defective, and its nonse-
lection of officer would be voided; and (8)
fact that officer had not been selected for
promotion by selection board should .not
have been included in officer’s record be-
fore standby advisory board, and the inclu-
sion of the prior nonselection record consti-
tuted prejudicial error rendering subee-
quent nonselection of officer invalid.

Plaintiff’s motion for summary judg-
ment granted. .

1. Armed Services =7

Former Army Reserve officer's action
hallenging his lection for pr i
wouid not be remanded because of his fail-
ure to submit his complaint to the Army
Board for the Correction of Military Rec-
ords, since, under the circumstances, review
by the Board was a permissive rather than
mandatory administrative remedy, and offi-
cer's failure to submit his compiaint to the
Board was not & failure to exhaust adminis-
trative remedies.

2. Armed Services =7

Two errors on officer’s officer efficien-
cy report, a failure to delete a ranking
which was to have been removed pursuant
to officer's successful appeal action, and the
erroneous labelling of an officer efficiency
report as an “adverse efficiency report,”
were material errors, and therefore, officer
was denied consideration by the selection
board on the basis of a record which por-
trayed service career on a fair and equitable
basis.
3. Armed Services =7

Where some of the officers who served
on initial selection board aiso served on
standby advisory board which was convened
to reconsider officer for promotion after the
discovery of certain material errors in offi-
cer's military records, the illegal composi-
tion of the standby sdvisory board was fun-
damentally defective, and its nonselection
of officer would be voided.
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Mr. QUINN. Mr. Rodriguez is next. Questions?

Mr. RODRIGUEZ. Thank you. Let me just ask the question. I guess
maybe the Judge or anyone might respond to it. We had, at least
I've gotten some cases and some situations where—and I'm won-
dering whether you take any precautions for those individuals that
are seriously ill—that maybe by the time you reach the case, the
individual is no longer alive? And I'm wondering whether you take
any precautions at all in those cases either for the ones that ap-
pealing and are in initial appeal?

Judge NEBEKER. Yes, sir, we do. Anytime anyone representing a
veteran informs the Court of a circumstance requiring expedited
consideration and decision we will grant that. I think in February
I testified, I gave an example—I don’t recall the name of the case,
but I did include it in my testimony then—of a case that was exem-
plary of that where we did grant expedited consideration and we
did mlg on the matter in a very short order and before the individ-
ual died.

Mr. RODRIGUEZ. How often do you do that?

Judge NEBEKER. It doesn’t happen too often because the parties
don’t file a motion for expedited consideration. And so we’d have
no way of knowing whether they’re in extremis or not until such
a motion is filed. And it is favorably acted upon when it is filed.

Mr. RODRIGUEZ. Okay. And also, there was a recent court deci-
sion suggesting that the Board of Veterans’ Appeals should revise
its notice to avoid problems of veterans being deprived of their ap-
pellate rights because the appeals are inadvertently filed with the
Board of Veterans’ Appeals or the Department of Veterans Affairs.
1I<{nas t.}'le Board taken any action to address this situation? Do you

ow?

Judge STANDEFER. We have those notice papers under consider-
ation at all times and we think right now that our notice is clear.
We inform any appellate that we send a decision to what the ad-
dress of the Court of Veterans Appeals is and how that appeal with
the Court is to be filed and time limits therefor.

Mr. RODRIGUEZ. What percentage—and I know you gave a great
number of figures, but you indicated that it takes 3 years for the
re-appeal or a thousand and something days—what percentage of
the cases are re-appeal?

Judge STANDEFER. Well, let me answer you this way. What I said
was is that when we must remand to the Regional Office an ap-
peal, it takes about 700 additional days for that case to be re-
worked throughout the system and to come back before the Board
and to be adjudicated again before the Board. And right now, over
40 percent of our appellate decisions are remands. So that adds to
the total processing time, bringing it up to about 1,032 days, which
is over 3 years with respect to our total appellate system process-
ing time. This was my testimony.

Mr. RODRIGUEZ. Forty percent?

Judge STANDEFER. Yes, sir.

Mr. RODRIGUEZ. And have we filed maybe some discrepancies in
the initial decision that might need to be reviewed or need to be
corrected in order to make those initial decisions so people don’t
have to go through that process?
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Judge STANDEFER. Remands can be for any number of reasons.
Ordinarily, it’s because of deficiencies in evidence development at
the Regional Office level. It could be because of a due process de-
fect, an overlooked hearing or request for example. It could be be-
cause the claimant had introduced new evidence at the Board of
Veterans’ Appeals level and had refused to waive initial consider-
ation of that at the Regional Office level. There are many, many
reasons for that high remand rate.

To some extent, unfortunately, it does reflect a quality problem
that Regional Offices are having with their initial adjudications
and they have acknowledged the same. We’re working very hard to
reduce that remand rate, both at the Veterans’ Benefits Adminis-
tration level and at the Board of Veterans’ Appeals level.

Mr. RODRIGUEZ. Do you know how many cases, overall, deal with
mental health cases that can be defined in terms of mental health?

Judge STANDEFER. A good many. A high percentage of our appel-
late workload does involve psychiatric-related cases. I could provide
that for the record. I just would be reluctant to tell you exactly
what that percentage is right off the top of my head.

Mr. RODRIGUEZ. I'm just curious. And I don’t know about this,
but I'm having difficulty with social security and SSI and I've en-
countered judges that have basically either verbalized openly that
in some cases they don’t even believe in mental health problems,
and deny the claim just under those basis. Thank you.

Mr. QUINN. Thank you, Mr. Rodriguez.

Mr. Reyes.

Mr. REYES. Thank you, Mr. Chairman. I just wanted to follow up
on a couple of points that Mr. Rodriguez was mentioning. Judge,
the first one is: have you considered the promulgation of the rule
that would provide or advance cases on the docket as Mr.
Rodriguez was making a note of, either a serious illness or age con-
sideration?

Judge STANDEFER. Yes, sir, we have, in our rules of practice right
now and have had for many years, provisions for advancement on
the docket for the reason you've just suggested, a serious illness,
financial catastrophe is imminent.

Mr. REYES. Is it clearly defined and specified where veterans
and/or their representatives can clearly understand that that is an
option? I kind of sense that perhaps you acted more as an interve-
nor in some of these cases tﬁan actually that this was spelled out
or stipulated in writing.

Judge STANDEFER. I think probably we do not spell that out in
the information we send to the clients when we receive their
appeals.

Mr. REYES. And that is a very common complaint that we hear.
And again, in discussions with some of my colleagues, part of the
complaint that manifests itself over and over to us, is that the vet-
erans and/or their attorneys or representatives or organizations
feel like it’s a situation akin to pulling teeth in terms of getting the
information. 1 just think that it’d be more practical to be able to
lay out what the options are so that, let’s face it, in too many cases
we don’t do a good enough job for our veterans and we discount the
sacrifice that they have paid for this country, and I don’t know
what the process is Mr. Chairman, in terms of making rec-
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ommendations or asking that there be a systemic way of providing
information to veterans about issues like this.

Mr. QUINN. Well, you are part of that solution, Congressman,
and this subcommittee is where it would happen. So, we’re anxious
to hear just like we were anxious to hear the suggestion of the
staggered terms and recall provisions that the Judge brought to
our attention, the subcommittee is the place to do that.

Mr. REYES. And so, I'm assuming that we would be talking about
legislative remedies or——

Mr. QUINN. I'm sure staff would be pleased to work with you as
would the gentlemen at the table here today.

Mr. REYES. Okay.

Mr. QUINN. Am I right? I mean, you're nodding yes. But for the
record, Mr. Reyes has asked for some assistance and maybe some
legislative remedies. Judge, would your people be willing to discuss
that with him?

Judge NEBEKER. Of course. And I would be most happy to supply
copy of our Court rule that deals with this problem to assure you
that we do have such a rule.

[The information follows:]



36

COURT RULES

prevent any agency from making such charges for its services as it
may otherwise properly require;

(F) certify in writing that he or she has read and is familiar
with the code of professional responsibility or rules of professional
conduct in effect in the state or jurisdiction in which the student’s
law school is located.

(g) Self-representation. Any appellant may appear and present
his or her own case before the Court.

RULE 47. EXPEDITED CONSIDERATION

(a) Motion and Order. On motion of a party for good cause
shown, on written agreement of the parties, or on its own initiative, the
Court may order that any matter before the Court be expedited.

(b) Filing and Service of Papers. Expedited proceedings will be
scheduled as directed by the Court. Unless otherwise ordered, the
appellant’s principal brief shall be served and filed within 25 days after
the date of the Clerk’s notice that the record on appeal has been filed.
The Secretary’s brief shall be served and filed within 15 days after
service of the appellant’s brief. Any reply brief shall be served and filed
within 10 days after service of the Secretary’s brief.

(¢) Form and Length of Briefs. Briefs filed under this rule must
comply with Rules 28 and 32, except that principal briefs must be limited
to 10 pages, reply briefs must be limited to five pages, and a table of
authorities is not required.

(d) Supplementation of the Transmitted Record. If expedited
proceedings are ordered, any motion for supplementation of the record
on appeal must be served and filed before the date on which the
appellant’s brief is due. See also Rule 1ltbi. Such supplementation
does not extend the time for filing any brief.

RULE 48. DISCLOSURE OF CERTAIN
PROTECTED RECORDS

(a) If, during the time periods set out in Rule 10 or at any other
time during a proceeding before the Court. the parties identify records
protected by 38 U.S.C. § 7332 and at least one of the parties believes
that disclosure of such records is required in such proceeding and,
further, the parties cannot agree with respect to the disclosure of such
records, the party requesting disclosure shall make immediate applica-
tion therefor, pursuant to 38 U.S.C. § 7332(b12)(D), caption the case
“In re: Sealed Case No. finsert Court of Veterans Appeals case num-
ber!” (not disclosing the identity of any individual), and serve on the
protected patient or subject or successor in interest a copy of the
application. Such application must include a statement specifying those
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Mr. QUINN. And Mr. Standefer?

Judge STANDEFER. Yes, sir, Mr. Reyes. Thank you. I'd take your
suggestion on board.

Mr. REYES. Thank you.

Mr. QUINN. Thank you, Mr. Reyes.

Mr. Mascara, thank you for joining us this afternoon, and I know
you've seen the written testimony. Would you like to ask some
questions now?

Mr. MAsCARA. Thank you, Mr. Chairman, and thank you for call-
ing these meetings. I have an opening statement that I'd like to
place in the record.

Mr. QUINN. Without objection, so ordered.

[']I‘he prepared statement of Congressman Mascara appears on p.

Mr. MASCARA. Thank you.

I had an opportunity last night, and much to my chagrin, it did
not help me to fall asleep but caused me to be up until about 3
o’clock this morning sifting through the information I have here—
information provided not only through your testimony, but by my
staff. Just let me read to you what I read and I began to wonder
what the problem—because I think there are some very serious
problems here. And I don’t know whether you have any solutions
:fl mh'c;ybe it will take a legislative remedy to get to the bottom of

this.

And I'm reading, of course, just one paragraph out of the many
paragraphs that was written by my staff that “the Board and Court
are too cozy.” Do you know what that means? Any reason why my
staff would write that in information provided to me to prepare my-
self to be here today? Does anybodl; want to comment on that
statement?

Judge STANDEFER. I don’t think we're cozy at all.

Mr. MASCARA. I'll go on then. “After a case is decided by the
Board, it goes to the Court. However, the Board briefs the Court
ahead of time as to why they decided the case in that way. The de-
fendant is left out of the loop and has less of a chance to get the
appeal approved.” And it seems like sort of an ex parte kind of
thing and I'm not a lawyer, my son is, so I can say with some im-
punity that I often question motives of the judicial system back
home and in this country. I guess that’s what they meant by being
cozy. Here is this person who lost his appeal, he’s out here while
these other two parties—one of which should at least be looking
out for his interests—are—excuse the expression—in bed with the
Court. I mean, who wrote those laws or rules? I mean, how did that
ever happen?

Judge NEBEKER. Mr. Mascara, I think that’s a total misconcep-
tion. First of all, there are two parties before the Court, the veteran
who lost and the Secretary. The Secretary is ubiquitous. The Board
is under him, and, under the law he is represented by the General
Counsel. The General Counsel is chargecf to represent him. Now,
to the extent that those two entities of the Secretary get together,
that’s an executive branch function and it’s their business. It’s not
two parties. It’s not them dealing with the Court at all; theyre
dealing with themselves. Insofar as the Court being briefed by the
Board, that is a total misconception.
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In the record on appeal, there will always be a copy of the
Board’s decision. Of necessity that has to be there. We review the
Board’s decision for its accuracy under the law and for whether
there’s evidentiary support for their factual conclusions. Of neces-
sity, we have to have that opinion. But that does not constitute, if
you will, a private, an ex parte briefing of the Court by the Board.
The only party before the Court is the Secretary. I repeat—the Sec-
retary is ubiquitous. He is the Board and the General Counsel, and
the General Counsel represents the Secretary before the Court. The
record before the Secretary and the Board in that particular deci-
sion is the only thing we can look at, nothing more. That record
on appeal has to have integrity. We rely upon the professional in-
tegrity of the General Counsel’s lawyers to ensure that that record
is complete and fair, that it is not totally one-sided.

But, whatever it is that you’ve got in your hand there reflects,
to my way of thinking, a total misconception of the function within
the Department of Veterans Affairs of the Board and the General
Counsel as entities of the Secretary and the separate distinct re-
view authority, independent authority of the Court which deals
with the matter only on the record on appeal.

Mr. MASCARA. It’s apparent that I touched a nerve.

Judge NEBEKER. No, you've not touched a nerve. You just simply
indicated to me that there’s still misunderstanding as to the nature
of appellate review.

Mr. MASCARA. Maybe I need to ask the chairman if I can submit
some future questions in writing to the judge.

Mr. QUINN. And Judge Kramer has asked if he could be heard
for just a second. Judge——

Judge KRAMER. Mr. Mascara, if I mlght just comment brieﬂy on
your inquiry, I think that it shows in a “nutshell” what we're try-
ing to accomplish with a name change. Now, admittedly, a name
change is perceptual. It's not going to go the whole way to state to
the world that we’re an independent judicial tribunal that’s totally
separate and apart from the VA. I suspect whoever provided you
with this information may be confusing the Court with the BVA,
the gentlemen that are sitting to the left of us. And this happens
all the time. Not only does it happen on the Hill, not only does it
happen amongst the general public, but it even happens with the
Court, the Federal Court which has been charged with the respon-
sibility of reviewing our decisions.

Even it, as late as 2 months ago, for all practical purposes, indi-
cated in an oral argument that it thought our Court was part and
parcel of the VA and actually located in the VA and inferentially
was under the control of the Secretary. So, anything that you can
do legislatively to make sure that that misconception is cured is
going to be of immense help.

Mr. MASCARA. Well, the Court of Veterans Appeals, as I under-
stand it, is an independent judiciary. Do we have oversight, this
committee?

Mr. QUINN. I'm not able to answer that. Counsel?

Yes, we do.

Mr. MASCARA. Thank you, Mr. Chairman.

Mr. QUINN. Thank you, Mr. Mascara.
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I might also point out that in most cases when we have hearings
the Court usually and its representatives—Judge, and often that’s
you—appear separately. We probably confuse it even further by
having all of you at the same table this afternoon, in the interest
of time, I mi Kt say, and then we ask you to sit next to each other.

Judfe NEBEKER I felt confident that you would not misconstrue
the role of the Court just because we were sitting here together.

Judge KRAMER. Speaking for myself, I can tell you that this is
about the coziest I've gotten with these guys since I've been on the
Court. I always thought that, rather than being cozy with them,
that they had a high degree of consternation for some of my deci-
sions. (Laughter.)

Mr. QUINN. Well, thank you. And I think, Mr. Mascara, the offer
has been made by the panel before to feel free to forward some

estlons and some suggestions. And while renaming is a step in

% ht direction, Judge Kramer, it’s a start and maybe that’s
part of the problem.

We're going to begin a second round of questioning here. And I'm
going to ylelf to Mr. Filner. Mr. Filner?

Mr. FILNER. Thank you, Mr. Chairman, and before we underplay
the seriousness of Mr. Mascara’s uestlon with his permission, I
would like to re-phrase the sense that some of us here are getting
that the coziness is not between the Board and the Court, but be-
tween the Board staff and the staff of the General Counsel at the
Court level in dealing with some of the problems. Now that shows
the difference there which you described, Mr. Kramer, and Judge
Nebeker.

But the general consensus of a layperson and a veteran is that
these are independent situations. The record of the Board is there
and then people can work on it. And when I asked Judge Nebeker
earlier about what would constitute contamination—I'll use your
words—of the independence, you laid out two conditions. Let me
read you just three or four sentences from a memo from the Litiga-
tion gupport Division of the Board of Veterans’ Appeals to the Gen-
eral Counsel and ask you if that goes beyond your two conditions
and leads to the coziness which Mr. Mascara suggested.

First sentence: “We agree that a remand is appropriate.” I mean,
this is the Board staff saying, this is an appeal of their decision,
and they’re commenting on the appropriateness of their initial
decision. I'll go further. “I think the representative,” that is, the
veteran I take it, “has misinterpreted the block quote from the
Board decision which is on page five of the motion.” That is, he’s
commenting for the attorney on what the veteran’s attorney has
said. Here’s the Board, which made the initial decision, is telling
the attorney at the next level that the veteran is wrong in his
interpretation.

I quote again, “I think that the Board provided”—this person
who is writing this memo is a staff of the Board—“that the Board
provided adequate reasons about this which provides at the effec-
tive date,” et cetera. The memo’s commenting line-by-line on a po-
tential decision that is being suggested to the Court, I take it.

“I also disagree,” this is quoting, “with the statement on page 7
and 8 that indicates the information in the chart demonstrates
community.” That is, you're giving the staff of the initial decision
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the right to comment on the next level of decision. That’s enough.
Doesn’t that go beyond, Judge, the conditions you laid out earlier
in the answer to a theoretical or a hypothetical question?

Judge NEBEKER. Well, I think not, sir. You’re absolutely correct
in your initial observation that, if there’s a problem, it’s within the
Executive branch.

Let me make this suggestion to you: There isn’t a case in the
United States Supreme Court involving the Government that does
not have agency counsel dealing with counsel who will appear on
behalf of the United States in the Supreme Court. Of necessity,
those lawyers have to get together and talk about the position that
they want to take. There’s an official position that the agency will
want to take. The Department of Justice will say maybe, that’s
fine, or no. There has to be that interdepartmental communication.

I'm neither rising to the defense of what is going on——

Mr. FILNER. That goes beyond your initial statements. I under-
stand what you’re saying. Again, and the legal niceties may even
be followed here, I don’t know yet, we're going to follow this up—
but the average person bringing an appeal of a decision, I think,
is entitled to the sense, the perception, and the reality that this is
a new level of decisionmaking. This is a new look at it and if the
Board staff is, in fact, commenting on the exact terms of the settle-
ment agreement, this is not an independent thing. The same people
who made the original decision and who will look at it again on the
remand, are deciding the terms of interpreting their original deci-
sion and the terms of which they're going to reconsider. That, it
seems to me to be unfair even if it's “legal.”

Judge NEBEKER. Well, and that may be a political issue that is
to be decided by the Congress as to just exactly who can talk to
whom in the Department. But that conversation between those
folks, bear in mind, has nothing to do with the ultimate decision
that the Court may make if the case is one that does not settle and
then comes on for a decision.

We are an adversarial system at the Court level. Ultimately, we
get the position of the Secretary in his brief. Now that position may
be dictated or not, by virtue of what staff at the Board suggests,
or requests, or demands that the General Counsel say in that brief.
But we——

Mr. FILNER. No, I understand that you make a distinction, and
Mr. Mascara, I think, will accept that. But in the initial statement
about coziness, if you’ll just change some words that, I think, exist.
I think this committee should look at whether that, again, fits in
the legal niceties, whether the Board of Veterans’ Appeals, which,
again, made one decision and may have to be involved in a remand
takes an intimate role in the phrasing of the way a decision above
it is made and the terms of the remand.

I think that the veteran’s entitled to a little more fairness than
that. And I’'m going to let the VSO representative speak to this be-
cause they, I think, represent people in a far more intimate way
than I know and can comment on this. But, I think, that’s the es-
sence of the situation that, I think, several of us have come——

Mr. QUINN. The gentleman’s time has expired. The gentleman’s
time has expired, but will be back.



41

Mr. Rodriguez, follow-up question? Mr. Reyes? Mr. Mascara? I've
just been advised by counsel that we do have the VSO—now it’s
my time; I get a green light. Thank you.

Our next panel will be VSO’s, and that’s what Bob talked about.
We'll hear some more oral testimony of what they've written to us
and that generates some of the questions, obviously, that you have
here today.

Is the General Counsel here? If someone from the office is here,
I don’t know how out of the ordinary this is, but, Mr. Filner, I'm
wondering if it might not be appropriate to ask someone from the
Counsel’s office to join us at the table and yield about 5 minutes
or so, to at least comment without being questioned any further on
what we’ve been listening to for the last 45 minutes or so. Is there
anybody here? Mr. Zeglin? I'm being told someone’s here. Sir, are
you prepared to join us? We saw you in that third row there.

Mr. ZEGLIN. I'm with the General Counsel’s office, but you really
need to be talking to someone——

Mr. QUINN. Just one second. Why don’t I excuse the rest of the
four gentlemen that have been with us. Okay.

Judge NEBEKER. Thank you, sir. Thank you very much.

STATEMENT OF DONALD ZEGLIN, DEPUTY ASSISTANT
GENERAL COUNSEL, DEPARTMENT OF VETERANS AFFAIRS

Mr. ZEGLIN. My name is Donald——

Mr. QUINN. I'll ask you to introduce yourself.

Mr. ZEGLIN. My name is Donald Zeglin. I'm a Deputy Assistant
General Counsel for the Department of Veterans Affairs.

Mr. QUINN. Thank you. And let me be more direct then. Thank
you for joining us at the table before our next panel joins us.
You've been in the room this afternoon. I know you don’t have pre-
pared remarks of any sort, but for the benefit of five Members of
Congress who are here—the Board has stayed there in the room as
well—could I ask you just to comment in a few brief moments as
to this past 45 minutes discussion?

Mr. ZEGLIN. It’s rather difficult for me to comment because it
seems like there’s a factual discrepancy here——

Mr. QUINN. Would you tell us what you might see as factually—
what the discrepancy seems to be?

Mr. ZEGLIN. Well, the Board seems to be saying that the staff at-
torneys in Group 7 who handle the CVA cases do not talk to the
Board members. The Service Officers seem to be saying that they
do. I don’t know. So it’s difficult for me to comment. I’'m not in the
g’floup that handles—I’'m not in Group 7, so I just dont know factu-
ally——

Mr. FILNER. What if one of the facts was correct? I mean, what
if they did talk to each other? Does that create any legal or ethical
or common-sense problem?

Mr. ZEGLIN. I think there may be problems if they were talking
to the Board members who were deciding cases. But, as I said, 1
don’t know if they are and I don’t believe——

Mr. FILNER. But the problem with that legal nicety is that the
Board, as do all Congress people except the five here, depend on
staff. I mean, if the staff is talking to staff, in reality, the Board
members are going to be dependent on what the staff tells them
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what the thing was, and so, the legal nicety breaks down in prac-
tice.

Mr. ZeGLIN. I thought what Mr. Standefer was trying to point
out is that the Board is set up in such a way that the Board staff
that deal with Group 7 are not the same Board staff that are in-
volved in rendering BVA decisions.

Mr. FIiLNER. Well, that’s something we should find out and dis-
cuss. I appreciate that.

Mr. QUINN. Thanks very much, Bob.

Sir, I didn’t mean to put you on the spot. I mean, we’re here.
We're sometimes more formal than we should be, and I believe that
maybe Mr. Filner and I, on behalf of all the members of the sub-
committee can have a discussion following this hearing today. And
it’s likely that maybe another hearing is in order, and we can have
all the people we need prepared, Bob. And then we can get some
more specifics, even to the document that you entered into the
record today. That might be helpful today. Thanks very much. We
appreciate it.

ur second panel, I'd like to call forward. Representatives of
VSO’s please come forward: the Disabled American Veterans, the
Vietnam Veterans of America, AMVETS, Veterans of Foreign Wars,
and Paralyzed Veterans of America. Please come forward and join
us this afternoon.

Good afternoon, everybody. Thanks for bearing with us. We were
a little late getting started this afternoon, but it’s good to see you
back again. You've been before the subcommittee and the full com-
mittee before. We're going to begin by saying we ask that you keep
your oral statement to about 5 minutes. We are aware that you
submitted testimony. The members and the staff have had a
chance to review it, and if it’s okay with all of you, I'm just going
to start from my left—that would be your right—with Mr. Thomas
and ask if you'd begin tonight and we'll work our way across the
table. Welcome.

STATEMENTS OF HARLEY THOMAS, ASSOCIATE LEGISLATIVE
DIRECTOR, PARALYZED VETERANS OF AMERICA; JOHN J.
MCNEILL, ASSISTANT DIRECTOR FOR VETERANS’ BENEFITS
POLICY, VETERANS OF FOREIGN WARS; VERONICA A'ZERA,
NATIONAL LEGISLATIVE DIRECTOR, AMVETS; WILLIAM F.
RUSSO, DIRECTOR, VETERANS’ BENEFITS PROGRAM,
VIETNAM VETERANS OF AMERICA, AND RICK SURRATT, AS-
SISTANT LEGISLATIVE DIRECTOR, DISABLED AMERICAN
VETERANS

STATEMENT OF HARLEY THOMAS

Mr. THOMAS. Thank you, Chairman Quinn.

On behalf of the Paralyzed Veterans of America, I appreciate this
opportunity to testify regarding the issues concerning the Board of
Veterans’ Appeals.

It seems that we raise the same issues regarding BVA year after
year. We point out the delays faced by veterans, and although
these delays have improved, they are still intolerable. Although
many statistical indices have improved, we are still seeing remand
rates that are too high, processing times that are too long, and pro-
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ductivity that is too low. Again, PVA believes that an approach
which highlights the quality of the decisionmaking process over
mere quantity, will lead to fewer remands and will markedly re-
duce the intolerable time delays still facing veterans seeking
benefits.

A simple step that can be undertaken by VA to improve quality
would be to correct the regulation that provides that the BVA is
not bound by VA manuals, circulares, or administrative issues.
Currently, this regulation is not in accordance with statute or case
law. To ensure that consistent decisions are made in the Field Of-
fice, and at the BVA, this regulation must be changed. One matter
that gravely troubles CVA is the involvement of the BVA in de-
fense of its decisions before the Court.

Before an appeal can reach the Court, the BVA decision must be
final. Once a decision is final, the BVA ceases to have an interest
in it. The current practice is analogous to a district court judge at-
tempting to influence how his or her decision is decided on appeal
in the circuit court. BVA is not a party to the appeal once it
reaches the Court. The BVA’s clandestine participation harms vet-
eran appellants, is not authorized by law or statute, and leads to
concerns over the impartiality of the process. PVA asks that you
address this troubling situation.

Another issue facing the Court is the large number of requests
for time extensions brought by the VA. The delays adversely effect
veteran appellants. PVA is not entirely convinced that the solution
to this problem lies in amending Rule 26(b) of the Court. The Court
already possesses the power to deny extinctions where good cause
cannot be shown. We ask the Court to be more sensitive to the
often detrimental effects that time extensions can have on
veterans.

PVA believes that the biggest hurtle facing timely appellate deci-
sions and the cause of many VA’s request for extensions is a lack
of resources within Group 7. The VA must be accorded sufficient
resources to enable the VA to meet its responsibilities before the
Court.

PVA, in general, is not opposed to H.R. 3212. In our view, the
guiding principle with respect to the Court’s retirement system is
that the system must be equitable and comparable to other Article
I Courts. To remedy an oversight in the Veterans’ Judicial Review
Act that did not provide for staggered terms, we do not oppose title
II,d which provides for staggered retirements of a limited number of
judges.

Mr. Chairman, and members of the subcommittee, PVA appre-
ciates this opportunity. I'd be happy to answer any questions that
you may have.

[The prepared statement of Mr. Thomas appears on p. 94.]

Mr. QUINN. Thanks, very much, Mr. Thomas.

I think what we'll do is hear from all the members of the panel
and then, adding any questions for all of you when we're finished,
if that’s okay.

Ms. A’zera from AMVETS.
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STATEMENT OF VERONICA A’ZERA

Ms. A’ZERA. Thank you. Mr. Chairman, AMVETS appreciates the
opportunity to testify before the subcommittee on benefits on the
operations of the Board of Veterans’ Appeals and the Court of Vet-
erans Appeals. We believe it’'s very important for your committee
to conduct oversight hearings on these issues. We are also prepared
to give testimony on H.R. 3212, a bill to revise the provisions of law
relating to the retirement on judge’s on the Court.

You have my written testimony, so Ill make my remarks brief.

The Board of Veterans' Appeals is responsible for entering the
final decision on behalf of the Secretary in each of the many thou-
sands of claims for entitlement to veterans’ benefits that are pre-
sented annually for appellate review. The Board’s mission is to con-
duct hearings and dispose of appeals properly before the Board in
a timely manner. There have been many changes to the BVA oper-
ations over the years which have mostly improved the process.
Congress has provided BVA with the resources to hire and train
enough employees to adjudicate appeals in a timely manner.

To ensure that decisions are properly decided, Board members
must be held accountable for the decisions they sign. Additionally,
Regional Offices must be held accountable for the quality of their
decisions and ensure that each case is properly developed prior to
its transfer to BVA. The VA has adoptetf the idea that adjudicators
will also be held accountable for their decision. We believe this was
a step in the right direction.

We were also heartened by the passage of the clear and unmis-
takable error bill passed last year. AM'\gETS has been a long time
supporter that claimants should have a way of challenging an oth-
erwise final BVA decision on the basis of clear and unmistakable
error.

We have one recommendation for an improvement to BVA. VA
should remove its provisions exempting BVA from VA manuals,
circulares and other Department directives as Harley was just tell-
ing you. We believe that this provision is contrary to the law, and
therefore, invalid. Without furnishing any reasons for maintaining
this provision in the regulation, VA has refused to remove it. We
continue to urge VA to amend it so as to comply with the statutes
and well-established case law.

On November 18, 1988, President Ronald Reagan signed the Vet-
erans’ Judicial Review Act into law. This law created an Article I
Court with exclusive jurisdiction to review final Board of Veterans’
Apf)eals decisions. We welcome the appointment of the Honorable
William Greene to the Court last year. With this appointment
brings up one of the major concerns about the Court which is also
addressed in the bill HR. 3212. Because six of CVA’s current
judges were all appointed within one year of each other, their 15-
year terms will expire near the same time. This will result in the
retirement of most of the judges and appointment of their succes-
sors within the same year.

Provisions for early retirement will stagger the turnover and
allow the retention of experienced judges on the Court during the
more orderly retirement and replacement process. AMVETS sup-
ports H.R. 3212, which amends the law to permit early retirement
of the Court judges.
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Another major problem at CVA is the undue delays of veterans’
appeals. Under the Court’s rules of practice, an appellant has 30
days from Court’s notice of filing of tllm)e record on appeal to file the
brief of appellant. The appellee, the Secretary of Veterans Affairs
has 30 days after he is served with an appellant’s brief to file the
brief of appellee. Courts typically enforce their rules and time lim-
its strictly. Under the Court’s rules, an appellant or the appellee
may be granted an extension of time for filing a brief for good
cause.

The courts have held that the Government’s excuse of a heavy
caseload is not a good cause. Yet, the General Counsel has contin-
ued to routinely request extensions of time. In fact, the General
Counsel has requested multiple extensions in most cases. The
Court does not enforce its own rulings and has granted General
Counsel extensions of time, even over the objections of appellants
who point out the lack of any valid grounds.

To correct this problem, we believe the Office of General Counsel
needs additional staffing to assign to representation of the Sec-
retary in appeals before the Court. We have been suggesting this
corrective measure for many years. It is apparent, that corrective
action will never likely be taken unless the Court enforces its own
rules and orders. This is an issue that Congress can take up in its
oversight hearing,

As mentioned earlier, AMVETS supports H.R. 3212 and con-
gratulates Congress for their support on this important issue. And
as Judge Nebeker testified earlier, this legislation is imperative to
keep from the collision course the Court is headed for.

Mr. Chairman, this concludes my statement and I will be happy
to answer any questions.

[The prepared statement of Ms. A’zera appears on p. 99.]

Mr. QUINN. Thank you very much. Mr. Surratt.

STATEMENT OF RICK SURRATT

Mr. SURRATT. Mr. Chairman and members of the subcommittee,
good afternoon. I am Rick Surratt with the Disabled American
Veterans. ,

Today’s appeals processes afford veterans better assurances of
fair and lawful decisions on their claims than at any time in the
modern history of VA. That is not because of changes in the estab-
lished processes themselves. That is because Congress super-
imposed judicial review on the existing administrative processes.
Before judicial review, VA operated its appeals system according to
its own deep-set institutional views, which unfortunately com-
promised strict adherence to the law for what VA saw as good prac-
tice. In many areas the Court of Veterans Appeals has caused the
Board of Veterans’ Appeals to abandon self-serving practices and
return to the letter of the law in deciding veterans’ appeals. Be-
cause judicial review exists, the Board of Veterans’ Appeals is no
longer free to ignore veterans’ evidence and legal arguments as it
once did. The Board is no longer free to follow a set of unwritten
rules that circumvented the law in many instances. Veterans no
longer have to accept arbitrary decisions by the Board.

The Court’s enforcement of the letter of the law has made the
mere existence of judicial review a more effective deterrent to arbi-
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trary decisionmaking. This new climate has not only benefited vet-
erans, however, it has added integrity to the VA system and given
VA decisions more credibility. That is not to say that all of the
problems are solved.

The necessity for more thorough and better-reasoned decisions
was sure to cause its own problems, such as a slow-down in case
outputs in the short-term. BVA has shown signs of adjusting to the
new demands and appears to be recovering from the initial sharp
decline in case production. BVA has increased efficiency by realign-
ment of its organizational structure and Congress helped by au-
thorizing much needed additional staffing.

However, while quality has improved and production levels are
rebounding, the Board has not totally cast off its old ways. Despite
overall improvements, we still see an intolerable number of flawed
and arbitrary decisions from the Board. The Court still reverses
and remands a large percentage of the Board’s decisions. That tells
us that the Board needs to do more to encourage and enforce qual-
ity. Quality is the key to long-term efficiency and real customer
service and satisfaction.

The Court has, on a whole, done an admirable job. We would not
have seen improvements at BVA if the Court had subscribed to
many of the self-serving arguments the VA made before the Court
or if the Court had been timid in enforcing the law and just rubber-
stamp BVA’s decisions. However, in those areas where the Court
has not been firm with the VA, the VA has taken advantage of the
Court’s leniency.

For example, appellate rules of practice allow sufficient time for
the parties to make filings such as briefs. Courts typically grant
additional time under exceptional circumstances only. The Court of
Veterans Appeals departed from its own rules and the judicial
precedent in this area of appellate practice and began granting
VA’s motions for extension of time routinely. VA began by request-
ing extensions in some cases, then quickly started requesting ex-
tensions in every case and eventually filed multiple extension mo-
tions in essentially every case.

The Court’s laxity in this area sent VA a clear signal that it need
not be concerned about obeying the Court’s rules, and VA has
shown no appreciable effort to bring itself into compliance.

In one of its recent orders the Court noted that VA has filed
more than 4,000 extension motions in the last year alone. As a con-
sequence of VA’s failure to correct the problem and the Court’s tol-
erance of it, veterans with urgent needs suffer additional delays in
a process that is already protracted. For the Court to extend such
special treatment to VA and acquiesce in VA’s disobedience of the
rules of practice makes the court appear biased. Obviously, when
a court appears biased it loses some of the public’s confidence and
respect, and its stature is degraded. In many subtle ways, that can
diminish a court’s effectiveness.

The DAV and the veterans’ community are concerned about the
Court’s willingness to let VA delay justice to suit VA’s own pur-
poses. VA has one promising and positive new initiative to properly
dispose of appeals. In this early intervention program, the VA Gen-
eral Counsel’s Office conducts a preliminary screening of cases ap-
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pealed to the Court to identify the ones that should be remanded
to BVA and not be defended in the Court.

Currently, about 20 percent of all the cases reviewed are found
to warrant such an expedited remand. This avoids the unnecessary
delay of designating the record on appeal and briefing, alleviates
the need for a decision by the Court and in the process, conserves
VA and court resources.

Unfortunately, VA has apparently not fully embraced this pro-
gram and has not devoted sufficient resources to ensure its maxi-
mum effectiveness. To allow thorough review of all the new appeals
filed each month, VA should devote more personnel to this effort.

Mr. Chairman, that concludes my statement.

[The prepared statement of Mr. Surratt appears on p. 104.]

Mr. QUINN. Thank you, very much.

Mr. McNeill, thanks for joining us.

STATEMENT OF JOHN J. MCNEILL

Mr. McNEILL. Good afternoon, Mr. Chairman.

My remarks will be a synopsis of a more lengthy written state-
ment, concentrating from that document more on the current state-
of-affairs in the VA rather than the past history. But history is im-
portant to the subject, and accordingly, we appreciate that our
written statement will be made a part of the record.

We have been asked to talk on two topics. The first is H.R. 3212,
the “Court of Veterans Appeals Act of 1998.” We agree with all as-
pects of that proposed legislation, particularly the institution of a
staggered retirement option. That will help ensure the mainte-
nance of judicial experience on the Court. The second subject, con-
cerning the impact of veterans processing by the court and the
Board of Veterans’ Appeals, is more complex. Quite simply, the im-
pact has been trememfous, probably beyond any imagination at the
time of the Veterans’ Judicial Review Act of 1988 which established
the Court. Literally from the inaugural court decision in 1989, the
Court has been steeped in controversy. Many have opinions wheth-
er the Court has been good or bad for the veteran.

Let us be unequivocal in our opinion in the VFW—the Veterans’
Judicial Review Act of 1988 has been, and is, one of Congress’ most
important pieces of legislation ever for veterans.

The Court has not created new laws or regulations, but has only
highlighted past VA failures to fairly process claims, mainly from
the inability to correctly apply the statutes and regulations of
record through misinterpretation, selective interpretation or
unawareness. Further, it took a few years of the court’s existence
for the VA to realize this, and that lack of realization formed the
core of the claims processing timeliness and quality difficulties,
such as the horrendous backlog, the high BVA remand rate, and
the lengthy processing times for compensation claims.

That is the negative. The positive is that, because of the Court,
a veteran now has the best chance ever for a proper and correct
decision on a claim, as Congress has always intended the system
to be. Further, VA is now making great strides toward changing
that historically entrenched culture of autonomy.

Therefore, we still have hope for the VA. This optimism resides
primarily in the many initiatives the VBA is undertaking to correct
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both quality and timeliness deficiencies. Four are absolutely critical
to us. They are: the pre-discharge examination program for our ac-
tive duty military; the post-decision review process (and, particu-
larly, the decision review officer program); the Partner Assisted
Rating and Development System, commonly known as PARDS;
and, the out-basing of rating specialists in the VA medical centers.

The VA has now decided to expand the pre-discharge examina-
tion program to all military services at an additional 15 sites. This
is a project that is already paying dividends for the Government.
For example, the program between the Seattle Regional Office and
Fort Lewis has been able to establish an average completion rate
of less than 60 days from the discharge date for a final compensa-
tion rating. That figure is expected to go much lower as the Re-
gional Office continues to refine the program. The ultimately goal
is to give a rating to a veteran immediately upon his discharge.

Even more important is the quality of the rating decisions as
part of the pre-discharge program. That quality is easily achieved
because the VA, through the ready cooperation of the military, has
a captive audience for their outreach briefings, immediate and
fresh access to the service medical records, and direct communica-
tions with the applicants in assisting them in the proper tech-
niques for filing a claim.

Post-discharge programs have also been instituted by the VA.
PARDS was initiated at the St. Petersburg Regional Office with the
idea of rendering very quick decisions on claims submitted with ac-
companying complete evidentiary documentation. The initial goal
was 19 days for claims not requiring a compensation and pension
examination, and 45 days for those that do. The program has now
progressed so well that the average decision time for a PARDS
claim is now 5 days. Even better, less than 3 percent of PARDS
claims in St. Petersburg continue to the beginning appellate stage
with a Notice of Disagreement.

The most significant initiative that will eventually impact the
most on the high remand rate and the quality of regional office de-
cisionmaking is, in our opinion, the post-decision review process in-
stituted as part of the VBA’s Business Processing Reengineering.
This included the important related decisions to delegate difference
of opinion authority to the regional offices and the establishment
of the Decision Review Officer.

While it’s too early to form a conclusive opinion on the possible
success of the program since it only started last December 1, and
it’s a 1l-year test program, our service officers at the 12 Regional
Offices test-site locations are already universally praising the po-
tential of the program as a means to drastically reduce the amount
of appeals on VA rating decisions. That is because of the early in-
volvement by the DRO in informally communicating with the vet-
eran and representative, techniques and requirements to success-
fully support a claim, and if need be, direct explanation for the rea-
soning for denial of any claimed issues.

This is really an expansion of the widely successful Hearing Offi-
cer program as suggested by both the Veterans’ Claims Adjudica-
tion Commission in their 1997 report and Congress in review of
that report.
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The fourth initiative is one being done essentially on some Re-
gional Office Directors’ own volition and that is the out-basing of
rating and adjudication personnel in VA medical centers. This ini-
tiative, which was first started by the Chicago Regional Office Di-
rector has objectively shown to basically eliminate the problem of
inadequate and/or incomplete compensation and pension examina-
tions. With inadequate examinations being the significant issue for
most BVA remands, it would seem reasonable that all Regional Of-
fice directors will soon adopt this initiative.

Accordingly, these four initiatives have put the VA on the edge
of a major breakthrough toward making the agency a model of gov-
ernment efficiency and service to its clientele. There is one major
obstacle, however, and if not corrected or checked will sidetrack
any further forward movement. The BPR initiatives just described
have occurred, for the most part, through internal diversion of FTE
resources and at a time when the VBA has also been suffering sig-
nificant reductions in FTE.

As an example, lack of available resources is the only reason
given by Regional Office directors precluding their ability to out-
base rating personnel in medical centers. Yet, the administration,
as you just so recognized, Mr. Chairman, came forward with a 125
reduction as part of their budget proposal this year. That rec-
ommendation—which we are happy to realize that you, Mr. Chair-
man, now basically have checked—would basically sidetrack any
BPR initiatives that was undertaken by the VBA. Indeed, a rec-
ommendation in the 1999 veterans’ independent budget and policy
is for an increase of 500 FTE for those programs. That FTE in-
crease must be used to place rating specialists in the VA medical
centers; to increase the number of DROs (Decision Review Offi-
cers); and, to recruit new veterans’ service representatives to rec-
tify the past hiring freezes.

Essentially, Mr. Chairman, while we appreciate that you had in-
dicated a 175 increase, we still believe that 500 is the figure, and
that is not a whimsical figure for the reasons that I just stated.

Thank you.

[The prepared statement of Mr. McNeill appears on p. 116.]

Mr. QUINN. Thanks very much for your comments. Mr. Russo.

STATEMENT OF WILLIAM F. RUSSO

Mr. Russo. Mr. Quinn, members of the subcommittee, Vietnam
Veterans of America believes that the staff and Members of the
Board of Veterans’ Appeals are generally competent and dedicated.
Nevertheless, the past year without a permanent chairman seems
to have caused the Board to lose its focus on its mission of provid-
ing prompt, fair decisions to our Nation’s veterans.

is past April, the Board’s staff confirmed our assessment that,
when a case is remanded by the Court of Veterans Appeals back
to the Board, it takes the Board about 10 months to render a deci-
sion. This is much longer than the Board takes to render a decision
in a case coming from the Regional Office. The discrepancy is inex-
plicable since most court remands are based on a joint-motion or
are the result of a short-order by the Court. These cases should
tz‘z\)ke abci;lt a few hours for the Board to decide and to process, not
10 months.
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We brought this matter to the attention of acting chairman,
Richard Standefer, and I'm pleased to say that he, that day, dis-
banded the unit within the Board that was in charge of processing
these cases. Now, these cases come from the Court back to the indi-
vidual Board member who erroneously decided them for that Board
member to make a new decision.

In addition, we note that this practice and these problems di-
rectly contravene Congress’ order in the 1994 Veterans’ Benefits
Improvement Act. In that act, Congress said that all remanded
cases from the Court back to the Board and then, from the Board
back to the Regional Office must be given expeditious treatment,
and Congressman, 10 months is not expeditious treatment.

Other problems the Board is currently having is that it still gets
reversed in over half the cases that are appealed up to the Court.
So the Board is still making major errors in over half of the deci-
sions that go up to the Court, and that is an unacceptable error
rate as Mr. Surratt stated. We ask, why is the Board still failing
in these areas? And our assessment is that the Board is wasting
its time in other unproductive ways, one of which we've talked
about here today.

First, the Board reviews every single attorney fee agreement that
is filed with the VA which is an action that is not required by any
law or regulation. It’s frankly a waste of the Board’s time. The sec-
ond example of the Board wasting resources is that within the last
few months the Board has spent hundreds of hours drafting regula-
tions that would prohibit the VA from withholding any attorney
fees as part of an award to an attorney.

The VA received over 60 comments from individuals opposing
these proposed regulations, and that, in itself, shows that these
regulations were very ill-conceived, and frankly, a waste of time.
The only thing they might accomplish is to discourage attorneys
from practicing before the VA.

One of the champions of Veterans’ Judicial Review, Representa-
tive Lane Evans of this committee, has introduced legislation which
would require the VA to pay these contingent attorney fees out of
ﬁast-due benefits. VBA strongly supports this legislation and the

ard-fought of veterans to hire an attorney if they so choose.

Now the last area in which we feel the Board is wasting its time
is in collusion with Group 7 of the VA General Counsel’s Office as
we've talked about here today. If you'll notice the attachments to
my testimony, this issue has been discussed among veteran attor-
neys including articles in the Federal Bar Association’s newsletter
and it’s been alleged that this practice violates the code of judicial
conduct and the model rules of professional conduct. We also feel
it causes the public to lose confidence in the independence of the
Board. And finally, it’s probably a waste of the Board’s valuable
time.

And to follow-up on one of the questions that was asked earlier
in a statement by the Board that this litigation support group is
separate and independent from the Board members that make the
decisions: Based on my personal experience, there is frequently
turnover of staff between these Board members—or I should say,
the Board members’ staff—and the litigation support staff. So there
is definitely an overlap and an exchange of staff, and I believe the
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Board would be able to confirm that. I would agree with Congress-
man Filner’s statement that these people working down the hall
and speaking with each other about cases, I'm sure that occurs.
And I noticed the Board did not, in any way, say that this practice
does not occur or that there’s any rules to prevent that kind of
conversation.

With respect to the Court of Veterans Appeals legislation at issue
today, we do support that. But we feel that there’s additional legis-
lation that would improve the Court’s handling of cases. Specifi-
cally, we note that the Court very rarely actually grants benefits
to a veteran. It’s only happened in a handful of cases over these
7 years the Court’s been in business. Instead, the Court has usu-
ally remanded the case back to the Board. And we give suggestions
in our testimony of ways that the Court’s authority could be ex-
panded to allow it to more easily grant the benefits outright rather
than forcing the veteran to wait while his case is on remand.

In closing, I see that my time is up but, I would like to add that
Vietnam Veterans of America feels that a lot of these problems in
the appeals system can be improved or even solved if Congress
would pass legislation allowing a veteran to hire an attorney of his
or her choice at the VA Regional Office level and at the Board of
Veterans’ Appeals. That is part of what judicial review is all about.
Attorneys are not actively representing veterans because there’s no
incentive to do so. The Court of Veterans Appeals, there is still a
pro se rate of over 50 percent, and that’s unacceptable.

Thank you very much.

[The prepared statement of Mr. Russo appears on p. 120.]

Mr. QUINN. Thank you, Mr. Russo, and thank you to all five of
our witnesses on this panel.

We're discussing H.R. 3212 this afternoon, but the discussion has
gone way beyond all of that, that’s for certain. I appreciate the dis-
cussion on all of these things that deal with veterans. But we start-
ed with testimony from Mr. Thomas, this way—I have a question—
and I'm going to work the opposite way because, Mr. Russo, your
final comments hit on my question. After reading your testimony
and the others, while we’re talking about the Office of the General
Counsel and this counsel and that counsel and court cases and ev-
erything else, we've not really talked about when an attorney could
become involved.

It’s my understanding that in the case of a veteran, at least right
now, his or her own attorney can’t become involved until after a
final Board decision is made. Is that correct, in your opinion?

Mr. Russo. Correct.

Mr. QUINN. And so my question was going to be, is it your opin-
ion that veterans should be allowed to involve his or her attorney
of choice earlier in the process? You've answered that already, I
think. And further, then my question would be, how early in the
process before we start wasting veterans or others time and
money?

Mr. Russo. Yes, Mr. Chairman, our position is that at least after
the VA has initially denied a claim.

Mr. QUINN. Say it again, I'm sorry.

Mr. Russo. After the VA Regional Office has initially denied a
claim that the veteran or their dependent ought to be able to hire
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an attorney. That would avoid a situation where an attorney ob-
tains, let’s say, a portion of past-due benefits in a case that the vet-
eran could have filed on his own or with a service organization and
been automatically granted. But once the VA has denied the claim,
that veteran should have the right, if they choose, to hire an
attorney.

And we've talked here about all these lawyers having these back-
door discussions, the veteran ought to be able to have his own law-
yer, too.

Mr. QUINN. Well, and I guess that’s where my question came
from. And believe me, I'm not a lawyer and I'm not promoting the
fact that we ought to be a suit society and that you ought to have
lawyers involved in everything you say and do, because in many
areas, there’s more of that than we need.

But for all of these coziness questions and collusion questions
and back-door discussions that the veteran ought to be involved at
some point, it seems to me, earlier, than after it’s too late it seems
almost, to me.

Mr. Russo. Well, that’s right. If the only time you can get a law-
yer is at the court level, at that stage, as we've heard today, it’s
too late to add any new evidence to the record. And a veteran
needs to have a lawyer to assist him in gathering the evidence that
can support his claim whether that’s at the Regional Office or at
the Board level.

Mr. QUINN. Correct. And let me just add—thank you, Mr. Russo.
And I would ask if any of the others want to just comment briefly
on my question.

1\;{11;? McNeill, should that be allowed to happen sooner, do you
think?

Mr. McNEILL. Mr. Chairman, I think that if a veteran wants to
get his next door neighbor as a representative at the beginning
stage of a claim, we shouldn’t be presumptuous enough to say they
should not do that. However, that’s a simple answer to a very com-
plex problem. Now you have the concerns about who collects the
money? Who collects the fees? Is the VA going to become a collec-
tion agency which they are now in a lot of cases? Who is going to
provide the FTE to do that? How do you provide safeguards in the
system? So many other questions are involved in that process.

The fact is that the veteran now is getting involved very, very
early in the adjudication stage with the Decision Review Officer.
They do not have to wait to take jurisdiction at the time of NOD.
They can go immediately upon the rating decision. So that whole
process has been moved up. But the real critical thing what that
does is that grabs the veteran and his representative and puts a
burden on them to have face-to-face direct communications with
the VA decisionmaker. And all three of them now are acting
together.

I would prefer that we start working on the appeals and
miscommunications earlier in the process before we really became
concerned about who does what in the appellate phase.

Mr. QUINN. And in your oral testimony here earlier, too, you did
point out that, as bad as parts of it sound, it’s probably the best
it has been, I guess, in some sense.
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Mr. McNEILL. Oh, yes, I think there’s no doubt. I just came back
from Seattle, and I spent a day at Fort Louis and they have a com-
mendation from General Shali Kashwili up on the wall because he
went through the predischarge program there.

Mr. QUINN. Is that right?

Mr. McNEILL. But even more important was the “buck” sergeant
who said this is the greatest thing that’s happened to him.

Mr. QUINN. Thank you.

Mr. Surratt, anything to add?

Mr. SURRATT. Yes, the DAV is opposed to changing the law on
admitting attorneys, and the reason t%r that, is that, first of all, en-
vision the traditional legal process where the fact-finder is passive
and it's up to the attorneys on each side to discover the evidence,
submit that evidence, and plead the law. The administrative proc-
ess is really much unlike that. In fact, the processes are designed
to allow a veteran to receive benefits to which he’s entitled without
having to pay a lawyer to get them.

The system is set up where VA has a duty to assist the veteran
in gathering the pertinent evidence. VA has the ultimate duty to
ensure that all pertinent laws and regulations are applied. So, the
VA administrative process is very much unlike the traditional legal
setting where the fact-finder is passive and doesn’t help in those
instances.

We believe this would cause a lot of additional problems. Service
Officers, who work for veterans’ organizations do a lot of hand
holding, if you will. Veterans call up; it’s therapeutic. They need
help in getting their medications—lots of things that aren’t fee pro-
ducing. They get small awards like non-service connected burial al-
lowance. You would have to wonder if an attorney helped file an
application for that if the attorney’s fee wouldn’t take up all the

lowance.

So, quite frankly, we don’t think veterans ought to have to pay
for attorneys to get their benefits. And, we think, if you were to do
that, that would be an admission that the current non-adversarial
system has essentially failed.

Mr. QUINN. And is not at work.

Mr. SURRATT. Right. We'd like to see the system fixed.

Mr. QUINN. Rather than put anymore burden financially or time-
wise on a veteran.

Ms. A'zera.

Ms. AZERA. Wel], I would just agree with what Rick just said.

Mr. QUINN. Excuse me. You would just agree or disagree?

Ms. A'ZERA. No, I agree with the DAV position on that.

Mr. QUINN. Thank you.

Ms. A’ZERA. And also, in the report of the Chairman on the
Board of Veterans’ Appeals, if you look in there on statistics in the
back, the line for attorneys was pretty much the same outcomes
that they got from the VSO’s representation. So, it doesn’t improve
the process, and I think it should be a free process.

Mr. QUINN. Good point. Thank you.

Mr. Thomas.

Mr. THOMAS. I think that I have to agree with Mr. Surratt, also.
I believe that our VSO’s Service Officers do an exceptional job.
From a personal note, I know my Service Officers bent over back-
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wards and went to the nth-degree to try to accommodate, and I
don’t think a law needs to be changed in that area.

Mr. QUINN. Okay. Thanks. Very conclusive responses. I appre-
ciate it.

Mr. Filner. Thanks, very much.

Mr. FILNER. Just a couple of things very quickly. Several of you
pointed out that by practice or by their own regulations the Board
is not bound by the manual circulares. That sounds strange to me.
But why does the VA argue that—what do they say to you when
you have told them this is strange?

Mr. SURRATT. They really don’t have a good reason.

Mr. FILNER. They have not defended that?

Mr. SURRATT. No, in fact, the Court has ruled in several cases
that they are bound by manual——

Mr. FILNER. Should there be a legislative remedy, then, if they
are not going——

Mr. SURRATT. Well, it certainly would be preferable if the VA
would just voluntarily amend the rule. But, we've asked them to
do that, and they've declined. The legislative remedy could cer-
tainly fix it.

Mr. FILNER. I'd like to hear what they say because your argu-
ments sound very persuasive.

erl. SURRATT. You can’t have a case decided by two different sets
of rules.

Mr. FILNER. Right. It just sounds obvious to me.

On the extensions of time, why has that become the practice?
Why have they said that they are doing that?

Mr. SURRATT. Why has the Government said that?

Mr. FILNER. Yes.

Mr. SURRATT. Because of understaffing and——

Mr. FILNER. I was very interested in your defense of the existing
system without attorneys. Your conception of the system is, as you
phrased it, an advocate of the veteran, a fact-finder and then, an
advocate. I don’t know what the law says, but let’s assume that
you're right. And I assume up to the Board level, and including the
Board level, the case argues even more strenuously, there should
be non-contact between them and the appeal because their’s is an
adversary process by the way it is set up.

If your conception of the system is accurate as it was designed
to be set up, then, you can’t have an advocate or a fact-finder be
involved, in the telling them what to do later because then, they
become adversaries. You have transformed them into adversaries.
So it seems that if your conception is accurate—and, I don’t know
what the others would say—then, it makes an ever stronger case
for there to be no collusion or——

Mr. SURRATT. I'd like to comment on that, if I may?

Mr. FILNER. Please.

Mr. SURRATT. I once practiced before the court, and admittedly,
this was a long time ago and the Board may have changed its in-
ternal procedures. But the attorney for the General Counsel told
me that the Board member wouldn't agree to a settlement. Now,
again, that may have changed. But, I don’t think there’s any neces-
sity for a conversation between the Board, in any sense, and the
General Counsel because, after all, the Board is supposed to review
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the record and render a decision that explains itself well-enough to
where anyone can understand it, including the veteran. And if a
veteran is supposed to be able to understand the factual and legal
bases of the decision, certainly, the General Counsel’'s attorney
should be able to.

Mr. FILNER. I agree. One last question: I'm just amazed at the
percentage of remands. Does someone have it at their fingertips
what percentage of cases is remanded now?

Mr. SURRATT. From the Board or from the Court?

Mr. FILNER. From the Court to the Board.

Mr. SURRATT. It’'s a mixture of some remanded in part, and so
forth, but it’s a very ——

Mr. Russo. Over 50 percent, certainly.

Mr. FILNER. And someone else said there’s only a handful of
cases in favor of the veteran. So, does that mean 40 to 45 percent
are against the veteran at the court level—50 percent remanded
and 5 percent for the veteran? Is that the case roughly?

Mr. SURRATT. A very few number are really affirmed, that is, the
BVA’s decision is upheld. I think it’s something like—I have the
statistics here. I think it’s about—I'm looking at the Court’s report
here——

Mr. FILNER. I guess the only implication or the only conclusion
I could draw from those statistics—as I heard, remands are based
on errors or misunderstandings or unclarities or whatever—no
matter what you all have said, at least, as a courtesy to the Board,
the facts do not seem to indicate that the Board is doing a good
job. Unless the appeals are such a small percentage of the total
cases. What percentage of the total cases are appeals?

Mr. SURRATT. Well, it’s a very small number but it'’s still a rep-
resentative sample. I think what we’re saying is that the Board is
much improved with judicial review as compared to before, but it
still has a long ways to go, especially when the Court has to re-
mand over 50 percent of the cases.

Mr. FILNER. It seems to me, as a committee, we have to figure-
out, and I don’t know the answer and you can help us later, but
how do we, beside give them more resources how do we exercise
our oversight function and try to improve that situation?

Mr. McNEILL. Well, I think you've already started with getting
the 175 FTE increase. I think that’s a big start because I think ev-
eryone’s overworked in the system.

But to answer the question—not to defend the VA—but we've got
to understand there’s a great time-lag by the time that case gets
to the Court and then, going off to the Regional Office for a deci-
sion maybe is 2 to 3 years down the road. And they might have
made improvements since that time. So we've got to consider there
is a significant time-lag involved.

I don’t think the issue is so much important for the court re-
mands as it is for the BVA remands. I think that’s really the cru-
cial issue.

Mr. FILNER. And what percentage of that——

Mr. McNEILL. That was 45.7 percent in fiscal year 1997. Now it’s
down to 41 percent for the first half of this year. But that’s far
from their BPR goal in 2002 of 20 percent.
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Mr. QUINN. The gentleman’s time is expired. We're going to yield
to Mr. Rodriguez.

Mr. RODRIGUEZ. Let me get back on—my impression was initially
that 40 percent of the time the judges would spend on appeals. Is
that correct? At least, that’s what I heard from them, that 40 per-
cent of their time was spent on appeals. Then, if half of them are
errors, if 50 percent is or in errors, then we've got a serious prob-
lem there.

The other mention I keep hearing is—and I understand that you
might need more support, but I'm entitled to so many workers and
Pve got about 17 or 18 that were entitled. Ten of them are just
doing casework back home; 25 to 30 percent of them have—they’'ve
got over 200 cases a piece; about 30 percent of them are VA cases
that, for some reason, the VA staff is not doing the sufficient work
that needs to be done if they’re coming to us with those problems.
And I hear you say you need more resources. I can ask for more
rﬁsources, but I don’t think I’'m going to get 10 more staff to handle
that.

I'm wondering if maybe putting some time limits in some of the
recommendations to let them know that they need to make a deci-
sion within a certain period of time when it reaches that court. I
don’t know what’s appropriate, 6 months or a year—versus hav-
ing—3 years is ridiculous to wait on an appeal, even a whole year
for the initial and especially since half of them have some difficul-
ties and problems.

Pardon me?

Mr. QUINN. Excuse me, sir. It’s just that you had asked a ques-
tion to one of the individuals.

Mr. RODRIGUEZ. Yes.

Mr. Russo. I'd like to respond to it, if I may. Congressman, the
answer is that the law is already on the books with respect to a
large part of the problem you talked about. And that is the Veter-
ans’ Benefits Improvement Act, Congress required VA to provide
expeditious treatment—whatever that means—of remanded cases.
It's clear based on the statistics that both the Board of Veterans’
Appeals and, in fact, the VA Regional Offices are not complying
with that—they’re just not.

Mr. RODRIGUEZ. Seem like that is not correct. 'm not an attorney
but I know that when a system has failed and when the executive
branch—that’s your area—has also failed to respond we've got to
give them that alternative; go to the judiciary. That is, get an at-
torney as quickly as possible, if that’s the only recourse, unless you
can come up with a better system that’s more responsive.

Mr. SURRATT. Congressman, I would have to say—I will have to
be a little critical of the court here—but, the Court has the author-
ity to compel action unreasonably delayed or unlawfully withheld
under the All Writs Act. Several parties have brought cases before
the court to force the VA to do something that it wasn’t doing or
wasn't doing after years. Now, the Court’s been very reluctant to
exercise that authority. Quite frankly, we think they've been too
reluctant.

Mr. RODRIGUEZ. Legislatively, I don’t know if we can force the
court to when they get a case that it be dealt with within a certain
period of time versus the amount of time that——
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Mr. McNEILL. I think a lot of the initiatives by the VA are put-
ting the burden on the VSO’s to be better at their jobs, too. And
I think that we have to get a three-pointed partnership going here.
I think that we’ve been kind of, in the past, sitting back and kick-
ing our heels up and letting the VA run with the ball and see
whether they make a decision.

But, I think, legislating untimeliness can be a very dangerous
thing, especially if you want to get an original compensation deci-
sion done in 90 days. If you have 91 days, you violate the law.
Then also, the VSO representative is violating the law and the rat-
ing specialist is violating the law, and it could be good reasons why
they don’t get it done in 91 days. The veteran, himself, could have
missed three C&P examination notices, for example.

We've got to remember too, that the veteran does have a slight
burden here to respond to the requests from the VA. So, I think
that probably legislating timeliness can be a very dangerous thing.

Mr. RODRIGUEZ. I know it is and I would hate for that to occur.
But, there’s a great deal of frustration out there. The VA hospital
was surprised to hear the frustration of some of them. You're wel-
come to come to any of my hearings in August. I want to have an-
other 16 like I did last year, and you can hear the darned frustra-
tion of some of those individuals in terms of having to deal with
this situation.

Somehow, we need to come to grips with that. And I can yell that
I need more staff too, to deal with it, but apparently, they’re com-
ing to me because the system has failed somewhere in the process.

Mr. SURRATT. The key to solving this whole problem, we've main-
tained, is quality. And if you get it right the first time the re-
sources they have may very well be adequate to do the job. But
when you have to do it four or five times to get it, obviously, you’re
going to overload the system.

Mr. RODRIGUEZ. And that applies to both the VA documentation
and the quick, I presume, judge decision on the case.

Mr. McNEILL. Our point about additional resources, in fact, is
that over the last 3 years the VBA, itself, has suffered well over
a 2,000 FTE reduction. So, I think, the pendulum has swung too
far, is our point. We've cut too far.

Mr. QUINN. Mr. Reyes.

Mr. REYES. Thank you, Mr. Chairman.

I would just like you to comment on my earlier observation that
it seems like there isn’t any willingness to give out information to
veterans or their attorneys or their representatives in the context
of what some of these rights or appeals they might have.

Mr. McNEILL. I think that’s changing a lot. I think with the deci-
sion review officers, the whole concept is on direct communications.
It’s just not me speaking. It’s our 12 Service Offices at the Regional
Office sites involved in the DRO process who are praising it. The
fact is, early involvement and they’re doing it by such things as
phone calls. They'll call the veteran up and say come on in, let’s
talk about what you’re trying to do here. And the face-to-face com-
munication is a more informalized system that is getting away
from the old formal system.
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Time will tell. We've still got to the end of November to see how
the test program fares for the 12 sites. But I think that we might
have something c{)retty good here.

Mr. Russo. I'd like to comment on that. Mr. Reyes, to its credit,
the Board of Veterans’ Appeals has begun putting out a pamphlet
that it sends to every veteran who appeals his case up there. It’s
called “Understanding the Appeals Process.” I'm sure Mr.
Standefer can provide a copy of that document. It explains, in very
simple language, your appeal rights and, I believe, it includes infor-
mation on how to expedite your claim if you have important
circumstances.

Mr. SURRATT. I would just like to comment on expediting the
claim. I know you had a question about that earlier. Unfortunately,
most of the appellants before the Board are elderly or very ill. And,
a lar%e proportlon under a standard that, if you're needy, or you’re
elderly, or you’re very ill, many of them could request expedited de-
cisions. Obviously, in certain cases that's appropriate, but the real
thing that would solve all of this is to get the quality straightened
out, and thereby, get the timeliness straightened out, and make de-
cisions in a reasonable amount of time rather than let them sit for
the years that you heard acting chairman, Standefer, talk about.

Mr. QUINN. Before we go to Mr. Mascara, Mr. Rodriguez, I made
mention that some of that paperwork Mr. Russo talks about in
terms of pamphlets that have been prepared by the Board of Veter-
ans’ Appeals may be helpful to you at some of your meetings in Au-
gust, may be helpful to some of those staff members of yours that
now have over 200 cases, because I've talked to some of them. I
think you’re trying to send some of them down to me down the
hallway there once in a while. (Laughter.)

But we’re happy to do that. My Buffalo friends won’t mind. But
seriously, if there is some paperwork out there that’s helpful, pam-
phlets, mailings, otherwise, I don’t want to speak for you, it may
be helpful to get to everybody on the subcommittee with what looks
like might help you out at some of those town meetings to get some
folks doing their own work if they’re able to.

Mr. Mascara.

Mr. MASCARA. Thank you, Mr. Chairman.

I resist the temptation to continue to pursue the coziness-bit, but
having read Mr. Thomas, your statements and after hearing such
words as, “raises suspicion,” “collusion,” and on page three of Mr.
Thomas’s statement, one matter that gravely troubles PVA is the
involvement of the BVA in defense of its decisions before the CVA.

“Attorneys and VA professional staff, Group 7, cannot agree to a
joint motion for remand before the Court without first obtaining
the approval of the BVA. Communications between the BVA and
Group 7 are in secret, unavailable to veterans and his or her rep-
resentatives.”

I didn’t read this portion last night. And I used the word ex
parte—and I'm glad to see it here because I used the word prop-
erly, apparently—that they were meeting without benefit to the
veterans whose case was being decided. As you say here, “the BVA
is a quasi-judicial body in its participation in litigation before the
CVA can be likened to the United States District Court judge at-
tempting to influence how his or her opinion is decided on appeal
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to the circuit court. And this sort of ex parte contact is unaccept-
able under any judicial standard.”

And the judge took umbrage. But there was no direct affront to
him and I didn’t mean it that way. But, I've read enough last night
and while I was here today to give me cause for concern about the
entire procedure. Someone needs to address this. Is it or isn’t it
happening? And if it is happening, how does that affect the veter-
ans in their appeals? Does anybody want to comment?

Mr. THOMAS. Well, we're greatly concerned about that. Those are
our beliefs and this is the reason why we brought it forward to this
committee in hopes that there will be some investigative process to
determine whether or not this, in fact, is true. It is our belief that
it is and, as such, we believe it should be stopped.

Mr. MASCARA. I agree, it’s reprehensible, it's outrageous, and Mr.
Chairman, I think we need to pursue this as a member of this
committee.

Mr. QUINN. Thank you, Mr. Mascara. And we appreciate your
preparedness for these meetings—all of us do, we really do.

Bob Filner and I have just been having a discussion. Thank you
all. This has been a helpful discussion—more of a discussion than
a hearing. And I want to say thanks to everybody who was in-
volved here. We follow the rules but sometimes we wander a little
bit here and there and ask you for information you didn’t come pre-
pared with and ask people to come to the witness table who weren’t
prepared to do that. But we only have an interest—I think, all of
usd—and that’s to serve veterans who served their country, in the
end.

Bob and I have been talking about having an opportunity to meet
with the Office of General Counsel over the next couple of weeks
or so, in our office, not in a hearing setting. We'll be giving you a
call to do that. And I absolutely think that we need some follow-
up on a hearing on this topic to go a little bit further, so we’ll be
in touch with the members of the subcommittee.

Also—and T'll yield to Mr. Rodriguez in just a second—I also
want to thank the members, Mr. Standefer and others from your
staff who have remained here this afternoon. Sometimes we get
those hearings where everybody finishes and runs right out the
door. To hear this part of the discussion, I know, is helpful to you.
I know, it's helpful to us and we appreciate you and your staff and
others who are with you for staying today. Thanks for doing that.

Mr. Rodriguez.

Mr. RODRIGUEZ. I'm not sure exactly where we might be able to
get this information but I was wondering—and I hope you take it
in the light that it’s made—but, I recognize, especially those judges
that run for re-election, there’s always comments about their work
ethic, and I was just wondering if we could assess, in terms of the
workload, of maybe some of the judges that are out there and how
much work they might be doing or not doing in comparison?

Mr. QUINN. I think staff on the subcommittee could probably
help you with that. And according to what the members of the first
panel said here today, they seemed very, very willing to work with
us for any kind of that information, statistics-wise.

Anything else?



60

We’re thanking everybody who attended and who helped us with
questions and answers today.

We'’re adjourned.

[Whereupon, at 4:15 p.m., the subcommittee adjourned subject to
the call of the chair.]
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105tH CONGRESS
12 [ R, 3212

To amend title 38, United States Code, to revise the provisions of law
relating to retirement of judges of the United States Court of Veterans
Appeals, to provide for a staggered judicial retirement option, to rename
the Court as the United States Court of Appeals for Veterans Claims,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 12, 1998

Mr. STUMP (for himself and Mr. EVANS) (both by request) introduced the
following bill; which was referred to the Committee on Veterans’ Affairs

A BILL

To amend title 38, United States Code, to revise the provi-
sions of law relating to retirement of judges of the
United States Court of Veterans Appeals, to provide
for a staggered judicial retirement option, to rename
the Court as the United States Court of Appeals for
Veterans Claims, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; REFERENCES TO TITLE 38,

2

3

4 UNITED STATES CODE.

5 (a) SHORT TITLE.—This Act may be cited as the
6

“Court of Veterans Appeals Act of 1998”.

(61)
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2
(b) REFERENCES TO TITLE 38, UNITED STATES
CODE.—Except as otherwise expressly provided, whenever
in this Act an amendment or repe-al is expressed in terms
of an amendment to, or repeal of, a section or other provi-
sion, the reference shall be considered to be made to a

section or other provision of title 38, United States Code.

TITLE I—ADMINISTRATIVE PRO-
VISIONS RELATING TO THE
COURT

SEC. 101. AUTHORITY TO PRESCRIBE RULES AND REGULA-

TIONS.
Section 7254 is amended by adding at the end the
following new subsection:
“(f) The Court may prescribe rules and regulations
to carry out this chapter.”.
SEC. 102. CALCULATION OF YEARS OF SERVICE AS A
JUDGE.
Section 7296(b) is amended by adding at the end the
following new paragraph:
“(4) For purposes of calculating the vears of service

of an individual under this subsection and subsection (c),

only those years of service as a judge of the Court shall

be credited. In determining the number of years of such
service, that portion of the aggregate number of years of

such service that is a fractional part of one year shall be

+HR 3212 TH
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3
disregarded if less than 6 months and shall be credited
as a full year if 6 months or more.”.
SEC. 103. LIMITATION ON COST-OF-LIVING ADJUSTMENT TO
RETIRED PAY.

Section 7296 is amended by adding at the end the
following new subsection:

“(1)(1) If a cost-of-living adjustment provided by law
to be made to the retired pay payable under this section
of a retired chief judge of the Court would (but for this
subseetion) result in the retired pay of that retired chief
judge being in excess of the