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PRIVATE PROPERTY RIGHTS-PART II 

TUESDAY, JUNE 18, 1995 

HOUSE OF REPRESENTATIVES, 
PRivATE PROPERTY RIGHTS TASK FORCE, 

COMMITTEE ON RESOURCES, 
Washington, DC. 

The task force met, pursuant to call, at 9:35 a.m. in room 1324, 
Longworth House Office Building, Hon. John B. Shadegg (chairman 
of the task force) presiding. 

STATEMENT OF JOHN B. SHADEGG, A U.S. REPRESENTATIVE 
FROM ARIZONA, AND CHAIRMAN, TASK FORCE ON PRIVATE 
PROPERTY RIGHTS 
Mr. SHADEGG. Good morning. Let me call this third hearing of 

the Natural Resources Committee Private Property Rights Task 
Force to order. 

My name is John Shadegg. I chair the Private Property Rights 
Task Force. I would like to welcome all of you here. We are pleased 
to have yet again a large crowd, we have had one at both of .our 
prior hearings, and let me make just a couple of quick comments. 

Today I don't believe is the ordinary inside-the-Beltway hearing 
because so many of you who are here either had to fly in or come 
from far stretches of the country, including as far away as Alaska, 
and I think today we will hear from America, the real America that 
has come to Washington to tell our task force members what they 
have on their minds and what the laws we have enacted are doing 
to them with regard to private property rights and private property 
takings issues. 

We have held two hearings already. The first was on May 17 
where we went into the legal aspects of this issue and heard from 
several scholars. The second was a field hearing held in Phoenix, 
Arizona, where we heard from people with real life experiences in 
this area much like yourselves. And I view this hearing today as 
a continuation of that hearing in the sense that we are hearing 
from ordinary people from across the country who have had experi­
ences with takings and who are concerned about the state of the 
law today. 

We have a wide array of witnesses today. We will begin with a 
Member of Congress, then go to a panel that includes three leaders 
of State legislatures, and then on to people who own properties and 
whose properties have been affected by the current law. 

Let me say that I'm going to keep my statement extremely brief 
this morning because we liave, quite frankly, a long list of wit­
nesses and very little time to get through all of them in a reason­
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able amount of time. We will therefore follow a rather strict proce­
dure. You see before you, anyone who is a potential witness here 
this morning, the light system which is on the center of desk ahead 
of me. Each witness will be allowed five minutes to make his or 
her statement. At the end of four minutes, the yellow light will go 
on warning you that you have a minute left. At the end of your 
time, the red light will come on, and that means your time has in 
fact expired and we will need you to end your testimony. 

Because we have so many very bright, very talented, and very 
knowledgeable witnesses this morning from, as I say, all across the 
country who are here in Washington at this particular time, which 
is why we scheduled the hearing for today, anybody who can short­
en their statement and get it in in less than five minutes, the com­
mittee will greatly appreciate that effort on your part. 

We will acknowledge Mr. Farr if he arrives to make a statement 
on behalf of the minority as that is custom, but beyond that we are 
going to waive any other opening statements, so I beg the indul­
gence of the other members of the task force that are here. 

For our first witness we are privileged to have with us a Member 
of the United States Congress, a distinguished Member who has 
worked very, very hard on this issue. He, perhaps more than any 
other Member of the United States Congress, is responsible for the 
fact that the U.S. House of Representatives, as a part of the Con­
tract With America, has now passed through one body of the House 
a private property takings bill. Congressman Lamar Smith will join 
us and will make the first statement of the morning. He worked 
as a member of the Judiciary Committee very hard on the private 
property takings legislation which is a part of the Contract With 
America and which received an overwhelming vote, I believe over 
277 votes in support of that as it passed the House some four 
months ago now. 

With that, let me again commend him. Congressman Smith is 
from Texas. He knows this issue intimately from his own State and 
from his deep experience since joining the Congress. 

I call upon the Honorable Lamar Smith. 

STATEMENT OF HON. LAMAR SMITH, A U.S. REPRESENTATIVE 
FROM TEXAS 

Mr. LAMAR SMITH. Mr. Chairman, thank you for your generous 
comments and for your warm introduction as well. Needless to say, 
you and I are in great company given the people behind me who 
are here today, and I appreciate both your willingness to allow me 
to testify and the hearing itself. 

Today's meeting caps off a series of field hearings that this task 
force and the Task Force on the Endangered Species Act chaired 
by Congressman Pombo convened across this country. These hear­
ings have examined what is, in my opinion, the civil rights issue 
of the 1990's. The issue is the fight to protect private property 
rights for all Americans. Private property rights are a basic civil 
right and as essential to the free and decent society as the right 
to practice one's religion, speak out freely, and defend oneself in 
court. Private property rights are guaranteed by the Fifth Amend­
ment to the United States Constitution which provides, "nor shall 
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private property be taken for public use without just compensa­
tion." 

These hearings are necessary because over the past 20 years the 
Federal Government has not respected this basic civil right. Too 
often the Government has taken private property, refused to com­
pensate the landowner, and left the private property owner with a 
worthless title and adroperty tax bill. 

This task force an the Task Force on Endangered Species have 
learned firsthand of real world problems of Americans like Ocie 
Mills, an elderly Florida man sent to prison for depositing sand on 
his privately-owned property that some government official deter­
mined contained wetlands. You have heard the stories of Ameri­
cans like Margaret Rector, the 74-year-old woman in my district 
whose private land has been devalued from $900,000 to $30,000 by 
an Endangered Species Act that makes landowners an endangered 
species, and you have heard from citizens like Nancy Cline and her 
husband who worked a lifetime to fulfill their dream of starting a 
winery in Sonoma, California. Their dream was twisted into a bu­
reaucratic nightmare by dictates from the Army Corps of Engi­
neers. 

These are today's forgotten Americans, honest, hard working peo­
ple who have been deprived of a basic civil right supposedly guar­
anteed by the Fifth Amendment. These Americans are forgotten by 
a mighty and endless bureaucracy that unfairly forces them to 
shoulder the cost of public benefits which, in all fairness, the public 
as a whole should share. These Americans are forgotten by an Inte­
rior Department that wages a war against a West, two-thirds of 
which it already owns, and they are forgotten by a President of the 
United States who on Earth Day, 1995, polluted the airwaves with 
false statements about the private property rights legislation we re­
cently passed in the House. We passed the Property Rights Protec­
tion Act of 1995 to once again recognize these Americans' civil 
rights. 

We are here today because in this Congress the people rule and 
in this Congress these forgotten Americans will be forgotten no 
longer. Under the leadership of Congressman Shadegg, Chairman 
Young, Congressman Pombo, and others, we are going to make this 
the private property rights Congress. We are going to make sure 
that the people who do the work, pay their taxes, raise their chil­
dren, and play by the rules have the same rights as the golden­
cheeked warbler, blind case spider, or red cockaded woodpecker. 
We are going to make sure that the environment is protected. This 
is an important goal. 

But we are also going to safeguard the basic civil rights of all 
Americans, including their Fifth Amendment rights. This is an 
even more important goal. We are going to make sure that we end 
anti-property rights regulatory practices that actually have the un­
intended consequences of undermining private environmental stew­
ardship. 

Property rights is about protecting both people and our natural 
resources. It is not just in Washington where the fight to protect 
freedom and preserve constitutional liberties has been joined. Yes­
terday in Austin, Texas, Governor George Bush signed two State 
private property rights bills into law. These are the first property 
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rights legislation in the history of the Lone Star State and the 
broadest bills enacted by any State. Its success was made possible 
by the hard work of Texans like Robert Kleeman of Take Back 
Texas and Take Back America. Mr. Kleeman could not be here 
today, but I would like for his testimony to be submitted for the 
record. 

[The statement of Mr. Kleeman may be found at end of hearing.] 
Mr. LAMAR SMITH. With the commitment that the people in this 

room and across this country have to the cause of private property 
rights, this fight is only beginning. 

A13 the people who have traveled from across this Nation will tell 
you this morning, the right civil rights movement's day has finally 
come. I look forward to working constructively with you, Mr. Chair­
man, others in Congress, and thousands of Americans like Ocie 
Mills, Nancy Cline, and Margaret Rector, whose simple demands 
for justice and fairness will finally be answered. It is time that 
once again we restore the constitutional guarantee to all Ameri­
cans. It is time that we make sure that private property will not 
be taken for public use without just compensation. 

Mr. Chairman, thank you again for the opportunity to appear be­
fore your task force and, again, for your generous introduction. 

Mr. SHADEGG. Thank you. We appreciate your testimony. 
Let me start just by asking kind of a foundational question, and 

we will keep the questioning brief to allow you to get on to other 
things I'm sure you have to do. But there are many, including 
those in the current administration, who believe that Congress 
should simply leave this issue to the Supreme Court to define the 
civil rights of property owners. I assume you challenge that per­
haps. I guess I would appreciate hearing your reasons. 

Mr. LAMAR SMITH. That is absolutely correct. Unfortunately, 
when left to the Supreme Court, as we have already seen for the 
last number of years, there is no consistent ruling, and in fact the 
rulings are all over the map. Sometimes people are compensated if 
100 percent of the value of their property is lost. Other times it 
might be 50 percent. So there is no bright, clear line across which 
the Government cannot go, and that is why, Mr. Chairman, we 
need this type of legislation to draw a line in the sand, to make 
it abundantly clear who should be compensated for lost value and 
make it very clear. 

The other problem with leaving it up to the courts is the cost and 
time involved, and what we do is force private property owners to 
spend sometimes years of their lives sometimes tens or hundreds 
of thousands of dollars to try to uphold what should be a very clear 
fundamental, constitutional right. We should not put that burden 
on private property owners, and we should not allow the uncer­
tainty to exist that does now because of that wide variety of Su­
preme Court rulings. 

Mr. SHADEGG. Thank you. 
Mr. Tauzin. 
Mrs. Chenoweth. 
Mrs. CHENOWETH. No questions, Mr. Chairman. Thank you. 
Mr. SHADEGG. Mr. Miller. 
Mr. Hastings. 
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Mr. HAsTINGS. One brief question. You said that Governor Bush 
signed some legislation in Texas. Could you just briefly elaborate 
what that legislation is, and do you know if there are other States 
that are considering similar legislation? 

Mr. LAMAR SMITH. Yes, other States are considering similar leg­
islation, but Texas is the first State to actually pass and sign into 
law the private property rights legislation. 

Actually, what they do· , very similar to what we are trying 
to do here in Washington, a ey have at least begun to initiate 
the compensation to private property owners who have in the past 
not been compensated when a State regulation, environment regu­
lation, and other regulations have devalued the private property 
value. 

Unfortunately, as we all know, as wonderful a first step as that 
is in Texas, that is just a fraction of the problem. The real problem 
for so many private property owners are Federal regulations, Fed­
eral environmental regulations, and until we protect the rights of 
the private property owners who have seen the value of their prop­
erty diminish by Federal regulations, we are really not achieving 
results that we would like. 

So it is wonderful that we have Texas and other States going in 
the direction that we are going, but we really need that Federal 
law in effect to properly protect the rights of private property own­
ers. 

Mr. TAUZIN. Would the gentleman yield a second? 
Mr. HAsTINGS. Yes. 
Mr. TAUZIN. Just to point out to you that the State of Louisiana 

is in the final week, I think, of its session. It has completed legisla­
tion. There are two bills in Louisiana as welL One of them has to 
do with farmers and timber owners. That bill has passed both the 
House and the Senate and has gone to the governor for signature. 
There is a more comprehensive bill dealing with all property own­
ers that also has a possibility of being passed and sent to the gov­
ernor. Both are patterned after the exact language in our bill re­
garding 20 percent as the threshold. 

Mr. SHADEGG. Thank you. 
Mr. Metcalf. 
Mr. METCALF. Thank you, Mr. Chairman. 
I have a question for Representative Smith and also for any 

other le, because in my district it happens to be two separate 
areas, t private property rights of people that either own land, 
fee simple land on reservations, that was previously reservation 
land and sold in fee simple, or that are leasing from tribes-and 
we are beginning to have some real property rights there-water, 
and a whole bunch of problems. So I just mention it. Are you aware 
of any of those? Or any of the testifiers that are here, I would like 
to have you comment on it if you know anything. We have got a 
real problem in one of our areas. 

Mr. LAMAR SMITH. OK 
Mr. SHADEGG. Any further questions? 
Again, Congressman, we certainly appreciate your leadership 

and your efforts and taking the time to be with us this morning. 
Thank you very much. 

Mr. LAMAR SMITH. Thank you again, Mr. Chairman. 



6 

Mr. SHADEGG. Let me call the next panel. We have the Honor­
able Gail Phillips, Speaker of the House of Representatives of the 
State of Alaska; the Honorable Carolyn Paseneaux, of the House of 
Representatives of the State of Wyoming; and hopefully the Honor­
able Melvin R. Brown, Speaker of the House of Representatives of 
the State of Utah. 

Apparently we are missing Carolyn Paseneaux of the State of 
Wyoming. Hopefully she will join us in the course of the hearing. 

Let me again welcome you and thank you for coming. As I men­
tioned before we started, I travel about the same distance as Mr. 
Brown travels from the State of Utah, but Mrs. Phillips, to travel 
all the way here from the State of Alaska to be with us, we greatly 
appreciate that and appreciate your effort in getting here and ad­
dressing us on this important issue. 

Again, if you will please watch the lights and try to confine your 
testimony to the timeframe, we do have lots of witnesses to hear 
from, and we greatly appreciate you, we applaud you for your lead­
ership in your own States-we are now joined by the Speaker of 
the Arizona House of Representatives, from my State, who testified 
at the last hearing of this task force, Mr. Killian, Mark Killian, the 
current Speaker of the Arizona House of Representatives, who has 
been in that position now for almost four years, a good friend, and 
I welcome him here, and I believe he will do the introductions. 

Mr. Killian. 

STATEMENT OF HON. MARK KILLIAN, SPEAKER, HOUSE, 
STATE OF ARIZONA 

Mr. KILLIAN. Thank you, Mr. Chairman and members of the com­
mittee. 

First of all, we want to let you know how much we appreciate 
your holding these hearings, and we appreciate your coming out 
and listening to the States and listening to our folks. 

Property rights is a very important issue, it concerns all of us 
today, and you are going to hear from two of our outstanding 
speakers from the western United States, Speaker Phillips and 
Speaker Brown. They each from their States bring a perspective 
that I hope that you will listen to and understand. They have many 
concerns in their States, and property rights is right up there at 
the top of the list. Without any further ado, I would like to intro­
duce Speaker Phillips and then Speaker Brown. 

Speaker Phillips. 

STATEMENT OF HON. GAIL PHIT.IJPS, SPEAKER OF THE 
HOUSE, STATE OF ALASKA 

Ms. PHILLIPS. Thank you, Speaker Killian. 
Mr. Chairman and members of the committee, thank you for this 

opportunity to testify concerning the impact of Federal regulations 
and laws on private property rights. 

For the record, my name is Gail Phillips. I'm the Speaker of the 
Alaska House of Representatives. Alaska, despite its relatively low 
proportion of private patented lands, has experienced considerable 
agency abuse related to private property rights. In many cases this 
abuse may be manifested in the direct impact on private property 
values such as land values or the economic loss of valuable re-
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sources. Although the most common perceived impacts are those re­
lated to private land values, equally important is the loss of eco­
nomic opportunity. With the indulgence of this committee, I will at­
tempt to cover a portion of these impacts within the short time­
frame allotted. 

Alaska has become a patchwork of landownership, with the bulk 
of the land being owned and managed by the Federal Government. 
Over 60 percent of Alaska is Federal hands. When Alaska became 
a State in 1959, one of the major concerns of the American people, 
and specifically Congress, was whether or not Alaska could be self­
supporting. Because of that concern, Alaska was granted a sizable 
chunk of real estate, 104 million acres, to be exact, and an agree­
ment to share in resource development activities on Federal lands 
by providing 90 percent of the revenues from mineral development 
to this new State. 

Under the Alaska Native Lands Claims Settlement Act, ·or 
ANSCA, passed in 1971, Congress created an unprecedented oppor­
tunity for Alaska's native community to control their own destiny 
by granting over 44 million acres to regional and village corpora­
tions. Congress clearly stated that the intent was to provide mecha­
nisms for the development and use of these lands. When the Alas­
ka Native Interest Lands Conservation Act, or ANILCA, was 
passed in 1980 the apparent intent of Congress was to recognize 
and protect the unique values of large parcels of Federal lands 
while providing opportunities for the State and Federal Govern­
ments and private landowners to continue the development of other 
resources, rights which were guaranteed previously through State­
hood and ANSCA. 

Since the passage of ANILCA, Federal agencies have not lived up 
to these agreements and compromises established by Congress. 
Park, Refuge, and National Forest planning processes followed by 
regulations and unwritten rules and policies have successfully 
thwarted the intent of Congress to provide the ingredients nec­
essary to assure that Alaska was self-supporting. The immediate 
impact on State and private property values and resource develop­
ment options has been significant. Equally or even more important 
is the potential long-term impact on resource development oppor­
tunity not only on Federal lands but adjacent State lands as well. 

Of major concern to both the State and private property owners 
is the opportunity to acquire reasonable access to valuable 
inholdings or property that is geographically isolated by adjacent 
Federal lands. Access to inholdings guaranteed in ANILCA in Title 
XI of ANILCA supposedly set in place a mechanism to provide 
timely transportation and utility corridors across Federal conserva­
tion units. Without these guarantees a significant portion of State 
and private lands are held captive to the whims of Federal man­
agers due to the lack of access to salt water, ice-free ports, or ac­
cess to already existing State transportation systems. 

Real life impacts of agency abuse illustrates the frustration our 
State feels in dealing with a Federal system that appears virtually 
uncontrollable. Despite the guarantees for reasonable access to pri­
vate lands, Congress has had to make an exception to Federal Na­
tional Park System regulations to even allow the development of a 
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world class Red Dog Mine by a native corporation in northwest 
Alaska where job opportunities are rare and unemployment is high. 

Established sport fishing lodges in western Alaska are being vir­
tually put out of business due to overly restrictive rules and regula­
tions which have been severely restricted or eliminated and have 
eliminated traditional environmentally clean uses which were sup­
posedly protected by ANILCA 

The issue to access to inholdings and adjacent State and private 
lands has become a major problem. After working hard with the 
previous administration to establish adequate access regulations, 
we have been advised that this administration has shelved those 
agreements and is working to tighten and further restrict access to 
lands in Alaska. The stifling effect of these regulations cannot be 
underestimated. 

My contentions are simple. The Federal regulations and Federal 
agencies feel no responsibility to assisting the State and the private 
landowner in their efforts to improve their economic status. Their 
only interest seems to be the preservation of lands and resources 
set aside at the demands of the environmentalists in the 1980's. 

Mr. Chairman, I have attempted to point out some of the ways 
Federal regulations and laws are having a serious and negative im­
pacts on private property values in my State. As I mentioned ear­
lier, some of those impacts are on direct private property values 
and on resource values as well. In many cases it seems that there 
is a communications gap between Congress and the Federal agen­
cies. Despite the fact that Congress provided many guarantees to 
Alaskans when ANILCA was passed, the agencies have chosen to 
follow their own missions. Unfortunately, it has been the State and 
private citizens who are being punished. America was founded on 
the principle of private property. I urge you to lead us back to that. 

Mr. Chairman, I want to thank you for this opportunity to testify 
before your task force. I commit to you our full support of your ef­
forts. 

Mr. SHADEGG. Thank you very much. 

STATEMENT OF HON. MELVIN R. BROWN, SPEAKER OF THE 
HOUSE, STATE OF UTAH 

Mr. BROWN. Thank you, Chairman Shadegg and members of the 
committee. It is an honor to be here today to testify before this task 
force. 

For the record, I am Melvin R. Brown, Speaker of the House of 
Representatives in the State of Utah. 

William Howard Taft, one of our former Presidents, was quoted 
as saying this: "Next to the right of liberty, the right of property 
is the most important individual right guaranteed by the Constitu­
tion and one which, united with that of personal liberty, has con­
tributed more to the growth of civilization than any other institu­
tions by the human race." 

The almost sacred tradition to hold, use, and dispose of property 
is unique to freedom-loving democratic societies and stands shoul­
der to shoulder with the inalienable rights of life, liberty, and the 
pursuit of happiness. Visionaries who crafted the Constitution of 
the great State of Utah which was adopted more than 100 years 
ago canonized the doctrine of private property in Article 1, Section 
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1, that states, "All men have the inherited and inalienable right to 
enjoy and defend their lives and liberties, to acquire, possess, and 
protect property." Likewise, the preeminence of P.rivate property 
merited a place in the United States Constitution: 'No person shall 
be deprived of life, liberty, or property without due process of law 
nor shall private property be taken for public use without just com­
pensation." 

In this enlightened age the perceived public good and the right 
to acquire, possess, and protect private property has been on a col­
lision course threatening the integrity of both the long-held prin­
ciple of private property and the public institutions charged with 
safeguarding the public good. Serious and relevant questions must 
be addressed to the satisfaction of competing interests in order to 
achieve and maintain the equilibrium and perspective on this 
issue. What about takings in the Fifth Amendment? How much of 
the cost should one person or a group of people be required to bear 
in order to serve the public interest? 

The doctrine of eminent domain has long held that appropriate 
compensation is compensation to the landowner when the public 
good is held to be superior to personal private rights. What if the 
cost is more than the public can bear? Is it the responsibility of the 
superficial landowner to offer up his ownership rights and privi­
leges on the altar of public good? The endangered species laws and 
the evolution of wetland laws and policy and administrative direc­
tives governing the attitudes and actions and Federal agencies are 
threatening to choke off one of the main arteries which has given 
life and vitality to our treasured economy and social institutions of 
the West. Anecdotal stories about the entanglements and frustra­
tions abound with ordinary law-abiding citizens. 

The desert tortoise was listed as an endangered species in 1989. 
The tortoise came to the more inhabited parts of Washington Coun­
ty in southwestern Utah, by most credible evidence, being trans­
ported by man primarily as pets in the 1950's. There is no histori­
cal evidence that they were ever in Saint George or that Washing­
ton County area prior to that time. 

As it became known that their populations were declining, the 
Bureau of Land Management actually paid people to grow the tor­
toises and set them free, and in many cases they were put on pri­
vate property. Because of the effects from the listing of the tortoise, 
Washington County has been threatened for many years by the 
U.S. Fish and Wildlife Service that they would stop development 
in the county under a theory that all of the county under 4,000 feet 
in elevation is potential tortoise habitat. Washington County is 
now awaiting the final U.S. Fish and Wildlife Service approval for 
this plan. Should it receive approval, Washington County will 
spend over the next 20 years approximately $9 million toward pro­
viding mitigation for the right to take tortoises outside of the pre­
serve in Washington County. Since the preserve includes all of the 
so-called high density area, it is not anticipated that a large num­
ber of tortoises will be taken. 

The appraisal of approximately 7,000 acres of private property in 
the preserve has been valued at $80 million, and a rough estimate 
for 13,000 school trust land acres in that area, the approximate 
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value is $160 million. The economic impact of property owners goes 
beyond just the negotiated value of their property. 

The horror story continues. The Tuacahn Center for the Perform­
ing Arts is a recent addition to the cultural segment of the commu­
nity-a private entity, I might add. Over $20 million is invested; 
80 acres on which Tuacahn sets was documented as having no tor­
toises. The public road which leads to it, however, goes through a 
habitat area. The fact that the road was built greatly inflamed the 
U.S. Fish and Wildlife Service. As a result, threats and challenges 
forced the center to pay massive fines because two tortoises were 
killed by construction vehicles. The Tuacahn Center was required 
to install three tortoise bridges at a cost of $60,000 along a road 
so that tortoises could migrate from one side to the other. This was 
required notwithstanding the fact that there is absolutely no sci­
entific evidence that tortoises will actually use the facilities. 

The State of Utah enacted a private property protection right two 
years ago and this past year reinforced it and included in it addi­
tional restraints on State and local government. We could go on 
with numerous other stories about encroachment by Federal pro­
grams and agencies on private property and also similar experi­
ences at the State level and its political subdivisions. 

We encourage the Congress of the United States to enact appro­
priate laws to safeguard the time-honored tradition of private prop­
erty and restrict Federal agencies from actions deemed to infringe 
or encroach on the rights of private property owners. We believe 
such action is absolutely vital to the economic, cultural survival of 
the West. 

Thank you. 
[The statement of Mr. Brown may be found at end of hearing.] 
Mr. SHADEGG. Thank you all very much for your testimony. 
Speaker Phillips, let me begin with you. The words in your testi-

mony that piqued my interest the most were those describing the 
bureaucrats charged with enforcing these laws simply taking no re­
sponsibility for the impact upon the land or upon its economic 
value. Is that what brought you to be a supporter of takings com­
pensation legislation, and how do you see it affecting the people 
who are charged with enforcing these laws? 

Ms. PHILLIPS. Mr. Chairman, that is partly what brought us 
there, but it was also the fact that it appears many times that a 
bureaucratic decision has been put into place that does not take 
into account at all the human aspect or the human interest, and 
that is what brought me to be a strong supporter of the fight for 
private property rights. 

Mr. SHADEGG. If we were to rewrite, for example, the endangered 
species laws to diminish the regulatory authority of the people in 
charge of enforcing but to encourage them to strike cooperative 
agreements to protect, for example, the tortoise that Speaker 
Brown spoke of and to encourage cooperation between the regu­
lators and the regulated community, would you see that as dimin­
ishing the need for takings compensation? 

Ms. PHILLIPS. Not necessarily. I think that we do have to estab­
lish a balance between the two, and I was pleased to hear Speaker 
Brown's comment on the bridges for the tortoises because we had 
to spend millions and millions of dollars in Alaska putting in over-
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passes for the caribou when the pipeline was built, overpasses for 
the caribou that have never, ever been utilized by the caribou, mil­
lions and millions of dollars for each crossing. 

I do believe that we need to fairly compensate for anything that 
is-anything to inholders or anything to private property owners 
when a taking is considered to be in the best interest of the public 
good. It has to be fair to the property owner. 

Mr. SHADEGG. Do you see compensation as being a way of society 
saying that if in fact this is a value, that it has an obligation to 
pay for that supposed greater good? 

Ms. PHILLIPS. Very definitely, and at the highest value, I might 
add. 

Mr. SHADEGG. Thank you very much. 
Mr. Tauzin. 
Mr. TAUZIN. Speaker Brown, I'm particularly intrigued with your 

testimony regarding the tortoises and the question of critical habi­
tat area. What happened with the Hurricane Golf Course is a good 
example. What is your understanding of a critical habitat deter­
mination? 

Just to preface while you think about responding, let me tell you, 
we had a similar situation in Louisiana. The Feds said don't worry 
about it, it doesn't mean anything until a Federal action is taken. 
What is your understanding of critical habitat determination? 

Mr. BROWN. My understanding of critical habitat obviously is the 
area where a particular species actually exists and in significant 
number to deserve to be protected. 

One of the problems we have had in that area, as you read in 
my other testimony, this habitat conservation plan has been under 
study for a number of years. There have been millions of dollars 
spent both by the Federal Government and the taxpayers of Amer­
ica as well as the local residents, private property owners, and the 
county and city government in that area to develop a plan so that 
th('!y can protect the species. 

The mere fact in my mind that everyone was willing to enter into 
a study process to develop a plan ought to have been a show of co­
operation, and when they could come up with a plan it should have 
been accepted. But the first two plans that were submitted by the 
habitat conservation committee were refused by the U.S. Fish and 
Wildlife Service because they didn't include enough acreage and a 
large enough area that, in their view, protected the critical habitat. 

Mr. TAUZIN. What I want to get to though is, what happens in 
real life, in the real world, once an area has been declared a critical 
habitat? What happens in your State? 

Mr. BROWN. That is very easy to answer. The public and private 
use of that land is totally restricted. 

Mr. TAUZIN. But U.S. Fish and Wildlife says don't worry about 
it; unless there is a Federal action, critical habitat designation 
doesn't really mean anything. Axe they not telling us the truth? 

Mr. BROWN. I would say that the way that perhaps Congress in­
tended the law and the way the law is being enforced and implied 
upon the citizens of America, there is a direct conflict. 

Mr. TAUZIN. You also indicated that massive areas of property 
that are documented to have no tortoises and no tortoises could get 
there unless somebody brought them there, even sides of moun-
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tains are included in critical habitat where apparently tortoises 
can't roam very good, on the side of a mountain-what is going on? 

Mr. BROWN. I wish I could answer that. All I can say is that the 
citizens of the State of Utah and the people in that area are very 
upset about the fact that they have lost control over the ability to 
control their land and their environment because of the identifica­
tion of this species and the policies of the U.S. Fish and Wildlife 
Service. 

Mr. TAUZIN. I have a situation in my own State dealing with the 
black bear that may have been imported from Missouri, we are not 
sure, but it is now called the Louisiana black bear, and the agency 
is coming and trying to designate three million acres-three million 
acres-for critical habitat. They are telling the farmers and the 
timber owners and everybody else in the area, don't worry, nothing 
is going to change. We ask them, well, why are you doing this if 
nothing is going to change? What are we doing you want to stop 
us from doing in Louisiana? They won't give us any answer to that. 

Do I get from your experience that they are not telling us the 
whole story? 

Mr. BROWN. That is my impression. 
Let me tell you one other thing. In southern Utah we are just 

in the process of facing the possible designation of another critical 
habitat for the Mexican spotted owl, and in communications that 
have been done between our own wildlife resources and the wildlife 
resources-the U.S. Fish and Wildlife Resources, we face the poten­
tial of having millions of acres in southern Utah designated as crit­
ical habitat. 

Mr. TAUZIN. Are there public hearings before the designation? 
Mr. BROWN. There have not been any yet. 
Mr. TAUZIN. You know, we had to demand them in Louisiana. 

They hadn't planned any either. They just do it. 
Mr. BROWN. That is right. 
Mr. TAUZIN. So you will know, there were 21 acres they were 

about to set aside in Texas for the golden crested warbler, I think 
it was called, and no public hearings either, but there was an elec­
tion going on, and somebody got word about the effects on the elec­
tion, so it all got postponed. Do you think there is a little politics 
involved in all this stuff? 

Thank you very much, sir. 
Mr. SHADEGG. Because your testimony touched upon the Mexican 

spotted owl, I saw the Speaker of the Arizona House just about 
come out of his chair. 

Mr. Killian, would you like to make a comment? 
Mr. KILLIAN. Mr. Chairman, Mr. Tauzin, let me tell you a story 

that happened to an individual, a southern Arizona rancher. They 
were kind of going along, running their ranch the way they thought 
ought, and they got a phone call from a neighbor who happens to 
read the Federal Register-has as a hobby, which is kind of a 
strange hobby, and he happened to notice in the Federal Register 
that the tiger-striped salamander was being listed for critical habi­
tat, and apparently this tiger-striped salamander, the only place it 
lives is in the man-made stock tanks on this ranch. Mind you, this 
is mostly private property, this isn't any State or Federal lands. 
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What the U.S. Fish and Wildlife Service had done was contract 
a professor at the University of Arizona to come on these people's 
private property without their knowledge and gather this informa­
tion, and they would have never known, never known, that there 
were going to be major restrictions placed on their ranch if a friend 
hadn't read about it in the Federal Register. They called us, and 
we talked to them, and they were scared to death, and to this day 
it still has not been resolved. 

I wrote a letter to Secretary Babbitt asking him where they have 
the authority to come on private property without the permission 
of the property owners and didn't get much of a response from the 
Secretary, and that concerns me, and that is going on all over this 
country. 

Mr. TAUZIN. Would the gentleman yield, just to point out to you, 
we adopted on the biological survey bill that came through the 
House provisions to make it very clear that no one could come on 
your private property without your permission, and when that was 
passed by the House the environmental community decided to kill 
the bill. Biological survey-you don't really need that law, they 
said, because we are not doing it. You are telling us they are doing 
it; they are going on people's private property without permission. 

Mr. KILLIAN. Mr. Chairman, Mr. Tauzin, that is going on all the 
time, all the time. 

Mr. Chairman, as to the spotted owl situation, in Arizona essen­
tially with the Federal judge declaring 4.6 million acres of Arizona 
as habitat for the Mexican spotted owl on some lands that there 
have never been spotted owls, it is going to create real havoc, and 
in Arizona we have a checkerboard ownership of land in that area 
between private, State, Federal lands, and many of those private 
property owners don't even know that their land may be covered. 

But as a State official, I'm concerned about the school trust lands 
that may be limited for use. Much of that land is just grazing land 
or timbering land, and whatever the Federal Government does has 
a sizable impact on our State, our State trust lands, and we are 
concerned that we are going to lose money to our schools based on 
this designation. 

What is even more fearful is that the environmentalist who 
pushed this lawsuit is now quoted in the paper saying there are 
46 more species that need to be protected in our State, and this is 
just the tip of the iceberg, and you can imagine what is going to 
happen. 

Mr. SHADEGG. Mrs. Cubin, any questions? 
Mrs. CUBIN. No questions, Mr. Chairman. 
Mr. SHADEGG. OK. 
Mr. Metcalf. 
Mr. METCALF. Thank you, Mr. Chairman. 
Just the question I asked before, because this has come up in 

Washington State. Are you aware of any problems with the prop­
erty rights of people on tribal reservations-the fee simple own­
ers-that is, the land that used to belong to the tribe that was 
sold? I'm not sure if it is a problem in other States; I'm trying to 
find out. If you are aware of any, I would like to know. 

Mr. BROWN. Just recently I was made aware of a problem just 
like you are talking about. In fact, yesterday I was made aware of 
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the serious problem that exists in New Mexico regarding this and 
the large number of parcels of property that are privately owned 
within the tribal reservations. 

We have some of those same problems in Utah out in what is 
called the Uintah Basin on the Ute Tribe Reservation, and it is a 
serious problem, in fact, not only in regards to the actual owner­
ship of the land but the conflict that is beginning to arise between 
the State of Utah, the residents of Utah, the landowners, and the 
tribe on the water rights, and it is a very serious problem that we 
hope you will be able to address. 

Mr. METCALF. The water rights is the key issue in the two tribes 
in my district, and that is why I'm asking. 

Thank you very much. 
Ms. PHILLIPS. Representative Metcalf, we don't necessarily have 

that same problem in Alaska because when the Alaska Native 
Lands Claims Settlement Act was passed lands were designated 
specifically to the native tribes. We are still having conflict, how­
ever, in the overriding claiming of those lands versus State lands. 

Mr. METCALF. OK. Thank you. 
Mr. SHADEGG. Thank you very much. 
We have that issue in Arizona. We have indeed and, indeed, dis­

cussed at a delegation breakfast this morning the issue with regard 
to how, in Arizona, Native American lands are still producing tim­
ber where the Native Americans are being allowed to manage the 
Endangered Species Act on their land but private property owners 
are not being allowed to manage them or administer the Endan­
gered Species Act on their land. 

One of the reforms some of us would like to see is that kind of 
cooperative arrangement between the Fish and Wildlife Service 
and private property owners, allowing them to manage the lands 
so that we could produce timber on private land the way Native 
Americans can still produce timber on their lands. 

Again, let me thank you very much. We could go into these is­
sues. Mr. Killian mentioned the spotted owl in Arizona. There are 
hundreds of people who have already lost their jobs. We need to 
build the record here, and we appreciate your corning in. Thank 
you very much. 

The next panel: Mr. Benjamin Cone, Mary Fattig, Bill Pickell, 
Sherry Sullenberger, Lorraine Bucklin, and Richard Welsh. 

Once again, let me thank you for being here, for taking the time 
to travel from all over America, from North Carolina, and Califor­
nia, and Washington, and Virginia, and Pennsylvania, to be with 
us this morning. We appreciate your time. 

I particularly want to thank Mary Fattig, whose story I heard a 
few weeks ago and asked her to come and tell the story again be­
cause I think it is a unique one. But to each of you, I very much 
appreciate your taking the time to be here with us and to share 
your real life experiences with the current law and help us under­
stand what the problem is out there in America and how we might 
do a better job of writing the laws to protect private property rights 
and to compensate people when takings do occur. I thank you very 
much. 

We can start, Mr. Cone, with you, and we will just move across. 
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STATEMENT OF BENJAMIN CONE, JR., GREENSBORO, NORm 
CAROLINA 

Mr. CoNE. Thank you. 
I'm a timber landowner, and I'm here as a private citizen, and 

I'm not the head of any organization at all. 
The early history of this is that my father bought this land in 

the 1930's as a place to hunt and fish. There was even a sign at 
the entrance that said, in the order of priority, "Cone's Folly: 
Game, fish, and timber management." Timber was last; game and 
fish was first. In fact, it was called Cone's Folly because my father 
was a fool for buying this totally cut over, useless land in south­
eastern North Carolina, and he named it Cone's Folly for that rea­
son. 

Obviously with that intent of purchase of this land as a place to 
hunt and fish, the management practices reflect probably every­
thing most environmentalists claim is the proper way to manage 
land. The timber was never clear-cut, it was always selectively 
thinned, we put a lot of fire through the woods to keep the under­
brush out and to open up the ground to legumes, and air, and to 
create great quail habitat. 

We spent our money in planting for wildlife. We plant every year 
chufa for turkey, bicolor for quail, we plant corn for the bear and 
never harvest the corn, we plant sunflowers for dove, and it goes 
on ad infinitum, and we in effect created the habitat for a wildlife 
sanctuary and also through our management practices created 
ideal habitat for an endangered species called the red cockaded 
woodpecker. 

The red cockaded woodpecker needs two things to survive. It 
needs timber past economic maturity, and it also needs woods with­
out a mid-story of hardwoods. It is the woods where you can look 
through, kind of like a park, and walk through easily. If it gets 
dense, they won't land. So the management practices created the 
woodpecker. 

The economic effect is, with agreement, I have 1,121 acres in 
which I cannot cut a tree. The economic loss is about a million and 
a half dollars. Most of that value, by the way, is in the timber, not 
in the land. It is the standing timber that carries the real value. 

I'm not quite as wealthy as my father. Inheritance tax does a 
good job of taking care of that. I can't quite afford these losses as 
well as my father could, so I have changed the management prac­
tices on my land and I have started to massively clear-cut the rest 
of my acreage, so the birds cannot expand, and go to 40-year rota­
tions instead of SO-year rotations to prevent the timber from get­
ting so old. This has been the effect of good management. It is cre­
ating bad management. All of my neighbors have all clear-cut all 
of their timber because they are scared of the birds coming on their 
land. 

The Government has offered me one deal, as I call it, and it's 
kind of like the Godfather: "I've got a deal you can't refuse." They 
came in with their heavy hand and their power, and the deal th~y: 
offered me was very interesting. The deal they offered me was: If 
you will commit to maintain-and they didn't say how long-for an 
undetermined time, 1,121 acres of woodpecker habitat, then they 
would give me incidental take rights on the rest of the property, 
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which means I could cut the timber, couldn't shoot birds, and the 
more I thought about that the madder I got, because they offered 
me nothing except at great expense to maintain 1,121 acres of 
habitat for the Fish and Wildlife Service and they gave me nothing, 
because they only gave me the right to cut the rest of my timber, 
which I'm doing anyway, so I did not consider that a quid pro quo 
and I turned them down flat, but I'm still stuck with 1,100 acres 
of timber I can't cut and a million and a half dollars loss. 

Thank you very much. 
[The statement of Mr. Cone may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. 
Mrs. Fattig. 

STATEMENT OF MARY FATTIG, VICE PRESIDENT, CALIFORNIA 
WOMEN IN TIMBER, SALYER, CALIFORNIA 

Ms. FATTIG. Honorable committee members, my name is Mary 
Fattig, and I thank you for allowing me to speak to you today. 

I'm here out of concern for the community schools and families 
who live in rural Northern California. The impact on us due to the 
overregulation of private, State, and Federal timber lands has 
caused such devastation to these communities that they are indeed 
themselves endangered. 

For many years Humboldt and Trinity Counties have been tim­
ber dependent for their economic base. County schools and roads 
have received millions of dollars in forest revenue receipts. Pri­
vately-owned timber harvests also supplied much needed tax reve­
nue to the tax base. Harvesting this renewable resource employed 
many families living in this community, providing funds to local 
businesses and also adding money to taxes to the local, State, and 
Federal Government. 

Trinity County now has an unemployment rate of 19.2 percent, 
and it is much higher in the smaller communities that are totally 
timber dependent for employment. Judge Dwyer's spotted owl deci­
sion has all but ended timber harvest on our National Forests and 
has adversely affected timber harvest on private land. 

Until recently I was employed in the local school system as an 
outreach consultant doing social service work. To qualify for this 
money you must prove high instances of school truancy and drop­
outs, family violence, substance abuse, teen pregnancy, and other 
school and family-related problems. 

Our local high school still has a dropout rate of 45 to 50 percent. 
In our elementary schools 100 percent of the children are on free 
or reduced lunch; at another, 95 percent eat on this program. The 
other schools in the district range from 84 percent to 68 percent of 
the students participating in the free lunch program. These num­
bers have not improved even with all the social work and govern­
ment funds sent to this area. I know, because it was my job to fix 
these problems. Not until people have jobs and hope again will 
there be any real change. 

The family unit has been altered and very often destroyed. Fa­
thers and mothers who have always been able to provide for their 
families find themself now unable to do so. The loss of self-esteem 
has increased the instances of substance and alcohol abuse in par­
ents and children. Family violence as well as teenage pregnancy 
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rates have greatly increased. There is a very high domestic violence 
and divorce rate, leaving too many single-parent families. As we 
begin to study the causes of many of these problems, we can chart 
a direct correlation between job and income loss and these problem 
increases. 

In the past we had seven working sawmills in the area. We had 
all the woods jobs that supplied the logs to mills. These were good 
paying jobs that allowed men and women to provide for their fami­
lies. Most of the jobs also had health care benefits for entire fami­
lies. Now we have no mills and no woods jobs. 

Many of the nonrelated timber industry businesses have either 
closed or been forced to lay off employees. This is leaving our com­
munities virtual ghost towns with very few businesses or services. 
Our own Government has created a welfare state by causing fami­
lies to rely upon a monthly Government check and food stamps. 

As an experienced social worker, I know that no amount of Gov­
ernment money will fix these problems. Even President Clinton's 
Option Nine money has not helped any timber worker that I know. 
It is going to bureaucrats to feather their own nest. I know, be­
cause I sit on one of those commissions. 

Timber workers are proud people that want to work and be pro­
ductive members of society. They feel that the Federal Government 
has created these problems by overregulation and creating laws 
that pit man against other species. These people care about the for­
est that has provided them with employment. They want to take 
care of it so that the generations that follow will also have jobs as 
well as the recreation that they have enjoyed. 

Now our children grow up and leave the area in hope of finding 
a better life elsewhere. Fathers and mothers are forced to travel 
great distances away from home to fmd jobs. My own husband and 
son have not escaped this hardship. This again creates a very 
stressful life on families. 

In conclusion, I urge this committee to bring common sense back 
into government. Please take the time to make people a part of this 
equation. Remember, there are real people that must live with the 
consequences of your action. Their lives and the life of my rural 
community are depending on you to make wise choices. 

Thank you. 
[The statement of Ms. Fattig may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. . 
I just want to take this moment and say, if that doesn't frame 

this issue-you listened to Mr. Cone's eloquent testimony of the 
economic devastation and then Mrs. Fattig's discussion of the social 
impacts-! don't know what does, and I really want to thank you 
both for that. 

Mr. Pickell. 
Mr. PICKELL. That is Bill Pick-ell. 
Mr. SHADEGG. Pick-ell, OK. 
Mr. PICKELL. I'll answer to anything though. 
Mr. SHADEGG. Great. 
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STATEMENT OF Bll..L PICKELL, GENERAL MANAGER, WASH· 
INGTON CONTRACT LOGGERS ASSOCIATION, OLYMPIA, 
WASHINGTON 
Mr. PICKELL. Mr. Chairman, I am Bill Pickell, and I'm the gen­

eral manager of the Washington Contract Loggers Association in 
Olympia, Washington. This is an association of some 600 logging 
companies, family owned, mostly husband and wife, operated firms 
that are responsible for the bulk of the logging in our State. 

I personally am a forester, I am a tree farm owner, and I'm a 
former logger, and myself and my members live the dream that the 
environmentalists dream. We live on the land, most of us, and we 
live off the land.t from the land. It is a wonderful place to be. But 
we are on the rront lines. We feel the impact of everything this 
Congress does or does not do concerning forestland management on 
Federal lands as well as private lands, and, you know, we are hurt­
ing as businesses because of a severe reduction in harvesting. But 
the forest, the Federal forest, is hurting much more from poor man­
agement. 

Most of our hurts, both forest and business, can be laid at the 
doorstep of the Endangered Species Act and its abuse. Before the 
owl-and I live on the Olympic Peninsula-we had a sustaining 
balance of timber harvest from all ownerships, private, Federal, 
and State. 

For example, the Olympic National Forest plan had an allowable 
sale quantity of 200 million board feet annually forever, sustain­
able. That would be enough for 40 companies to work forever. 
Today the annual harvest is under 10 million board feet, and that 
is questionable. That is barely enough for two, maybe three, compa­
nies to work. The average pair of spotted owls is costing our Na­
tion, our Government, about $100 million a pair in locked up tim­
ber never to be logged. Can we afford that? No way. And all of the 
other National Forests are in that same position. 

Now if you will notice, I included a map with my presentation. 
If you would just look at that briefly, this is a map that was done 
in 1990 by us, and it was taken from some State figures. It shows 
approximately 500 spotted owl circles when there were only a 
known population of owls of between 200 and 250/airs. Today we 
have quadruple that number. If we put those re dots on there, 
this would be a bloody mess, and you can see the overlap on this 
where it comes off the National Forest land and on to private own­
ership. It is a disaster. 

Landowners have watched the onerous imposition of the endan­
gered species regulations on the Federal and the State lands. They 
see the political locus encompassing their lands without compensa­
tion, and their natural reaction is to harvest their timber as quick­
ly as possible, and the record number of permits we have in our 
State can attest to this. What incentive is there for them to keep 
timber as a crop? 

Some examples. The Anderson-Middleton Company, the small 
timber firm that owns a lot of land on the peninsula, owns 72 acres 
on the Quinault Indian Reservation. No spotted owls have ever 
been documented on their rroperty. The nearest pair is on aNa­
tional Forest one and a hal miles away, yet this landowner is cov­
ered by an owl circle. They cannot log their land. The estimated 
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value of the timber is $4 to $6 million. What is the solution? The 
Government is going to buy them out. 

Another couple, AI and Bonnie Ryggs of Kingston, right on Hood 
Canal, on Puget Sound, are small landowners with only 10 acres. 
They found out they had an eagle's nest right on the shoreline. 
Now the Government has taken half their 10 acres away and they 
can't use it. 

The one that I love is the Murray Pacific Company of Tacoma, 
owners of 55,000 acres, who were coerced into formulating a habi­
tat conservation plan with the Feds; no plan, no harvesting. They 
had three owls nesting on their property. The cost was some 
$600,000 to prepare the plan plus an estimated $1 million imple­
mentation for each of the next 100 years of that contract. Then a 
marbled murrelet flew over, but did not land. They had the owl 
habitat conservation plan which did not cover the murrelet. So a 
new $750,000 study and they had a murrelet plan. The Federal 
Government touts this as a success with a private landowner. I'd 
call it extortion, and it is no different that if the Mob wanted 
money for protection. 

It is funny how, after you pay the money, the circles disappear 
and you can now legally kill an owl or a murrelet, or should I say 
take. 

At the same time, the Federal Forests are falling prey to natural 
forces. An estimated 450 million board feet of timber worth an esti­
mated $300 million to the U.S. Forest Service has been blown down 
in our Region VI. That is enough to build over 30,000 homes, and 
it is lying rotting. 

I have another report in front of you in color. It is called ''Blow­
down Timber on Baker Lake." It harpens to be in Representative 
Metcalfs area. It shows this beautifu timber lying and rotting. The 
timber is right next to the campground, right next to the resort, 
right next to the public road. It is just rotting because it is under 
an owl circle, and it is rotting so they can allow rats to live there. 

Would you folks walk across the parking lot to _)'OUr car and by­
pass a $20 bill that was laying there? No way. You'd pick it up. 
Every day the Forest Service is passing $1,000 bills and watching 
it rot away. 

The environmental extremists, using the ESA, have destroyed 
the U.S. Forest Service's ability to manage the public resources. 
The onerous rules are guaranteeing that there will never be owl 
habitat or any endangered species habitat on any private land. 
Clearcut at age 35 or 40; do not practice silviculture. Shoot, shovel, 
and shut up. Cut down eagle trees. What incentive are our land­
owners given to entice or encourage endangered critters on their 
land? None. Landowners used to consider wildlife a positive asset 
on their lands. Today the ESA makes it a liability. 

Modification of the ESA has to be the first step in wresting con­
trol from these extremists. It is going to be a painful process be­
cause it has taken 30 years to get where we are, but let's start and 
let's make it positive now. 

Thank you. 
[The statement of Mr. Pickell may be found at end of hearing.] 
Mr. SHADEGG. Mr. Pickell, thank you very much. 
Lorraine Bucklin. 
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STATEMENT OF LORRAINE BUCKLIN, ASSISTANT EXECUTIVE 
DIRECTOR, PENNSYLVANIA LANDOWNERS ASSOCIATION, 
WATERFORD, PENNSYLVANIA 

Ms. BUCKLIN. Good morning. My name is Lorraine Bucklin, and 
I serve as the assistant executive director of the Pennsylvania 
Landowners' Association. PLA is a nonprofit, tax-exempt organiza­
tion founded in 1987 by a group of rural property owners who be­
came frustrated and deeply concerned about excessive government 
regulation affecting the use of privately-owned land in Pennsylva­
nia. 

We believe that one of our most basic and fundamental constitu­
tional rights, the right to own, use, and enjoy property, is being 
trampled by regulatory bureaucrats and ignored by Members of 
Congress. Our goal is to achieve legislative changes which would 
restore reason and balance in environmental regulation. 

I am also here today with an organized grassroots effort known 
as the Fly-in for Freedom. For the fifth consecutive year, thousands 
of citizens concerned about the erosion of private propertl rights in 
America have come to tell our elected officials that ' enough is 
enough!" Too many innocent people are having their lives turned 
upside-down because of excessive control on the use of land being 
imposed by unelected, unaccountable bureaucrats in the guise of 
protecting the environment. 

In Pennsylvania horrific examples can be found, but no case bet­
ter illustrates the need for regulatory reform and property rights 
protection than the case of United States v. Brace, the story of a 
third generation farmer. 

For over 40 years Bob Brace worked hard operating a well main­
tained vegetable farm that he hoped to pass along to his two sons. 
In 1975 Bob purchased his parents' homestead farm and expanded 
his vegetable farming business. He took out a mortgage and paid 
his father $170,000 for the 137 acres farm. When in 1976 he began 
to repair and improve the existing drainage system on the farm 
that had been blocked by beavers, he had no idea that 10 years 
later, in 1987, the Federal Government would accuse him of de­
stroying over 200 acres of wetlands and order him to destroy his 
drainage system and ruin his farm. 

Bob had purportedly filled the wetlands by redepositing sediment 
cleaned from his ditches on to his farm fields, from where it came 
in the first place. Because of this, he has faced millions of dollars 
in fines, threatened with imprisonment, publicly vilified, and or­
dered to restore his property by plugging his drainage system. 

In December of 1993 U.S. District Court Judge Mencer found 
Bob innocent of any wrongdoing, stating that Bob was lawfully op­
erating under the normal farming practices of the Clean Water Act 
which exempts farmers from obtaining permits for cleaning exist­
ing drainage ditches. Judge Mencer determined that only a quarter 
of the area cited by the Government even met the technical defini­
tion of wetland and dismissed the case. 

The Government was not satisfied, however, and appealed Judge 
Mencer's decision, and the Third Circuit Court of Appeals in Phila­
delphia reversed the District Court's ruling. A three-judge panel 
completely sidestepped the exemption enacted by Congress which 
expressly states that permits are not needed for agricultural activi-
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ties related to normal farming practices including the maintenance 
of drainage ditches. The Appellate Court refused to rehear Bob's 
case. 

What is striking about this is the Government's ability to put 
Bob in a regulatory Catch-22. His only alleged violation was that 
he didn't have a Corps of Engineers permit to clean sediment from 
his farm drainage ditches and redeposit the sediment back on the 
farm fields from which it washed in the first place. Instead of or­
dering Bob to stop while he applied for a permit, the Government 
tried to coerce him into complying with the restoration order under 
threat of enormous fines, penalties, and even jail. 

To make sure citizens like Bob can't escape its clutches, the Gov­
ernment went on to adopt the policy that it won't process permit 
applications when the applicant is said to be in violation. Thus, 
Bob never could claim his farm exemption or try to get a permit 
once the bureaucrats said he was in violation. 

When the Government issues a Notice of Violation, there is no 
appeal or forum in which to claim your exemption. You have to 
wait for the Government to sue you. It took three years for the 
Government to get around to filing suit and then three more years 
to get to trial. And when the Government fmally sues, the imbal­
ance of resources between the Federal Government and ordinary 
citizens is overwhelming. 

Bob Brace has recently asked the U.S. Supreme Court to review 
his case so they may correct this terrible injustice. He is currently 
waiting to hear if the Court will hear his case. 

What has happened to our country when cleaning out farm 
ditches and putting the sediment back on the fields becomes a "de­
posit of dredge and fill material into navigable waters of the United 
States"? Would you give up your livelihood, part of your retirement 
savings, or your home for someone's idea of the public good without 
receiving compensation? 

No one is objecting to protecting truly valuable wetlands, but the 
Government is currently going about it in the wrong way by ignor­
ing the Fifth Amendment of the Constitution. Individual citizens 
should not be expected to bear the burden alone for what others 
may deem important public benefits. 

Additional articles and videotapes regarding Mr. Brace's case are 
available for those representatives who may be interested. 

I thank you for the opportunity to express the concerns of our or-
ganization. 

[The statement of Ms. Bucklin may be found at end of hearing.) 
Mr. SHADEGG. Thank you very much. 
Richard Welsh. 

STATEMENT OF RICHARD WELSH, EXECUTIVE DIRECTOR, THE 
NATIONAL ASSOCIATION OF REVERSIONARY PROPERTY 
OWNERS, ISSAQUAH, WASHINGTON 
Mr. WELSH. Good morning, Mr. Chairman and members of the 

committee. 
My name is Richard Welsh. I'm the executive director of the Na­

tional Association of Reversionary Property Owners, which is a 
nonprofit foundation dedicated to the preservation of property 
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rights, particularly the property rights of property owners who own 
land abutting railroad rights-of-way. 

We would like to bring to the attention of the Property Rights 
Task Force the inequitable burden placed on thousands of property 
owners in almost every State of the Union because of what has be­
come known as the Rails to Trails. 

In 1983 Congress passed what is now known as the Rails to 
Trails law which, in effect, takes private property without just com­
pensation. For those not familiar with the Rails to Trails law, I'll 
give you a brief overview. Its total effect and the intent of Congress 
in 1983, as shown in the Congressional Record and court cases, 
was to preempt all State property laws in every State that causes 
a reversion of railroad easements to property owners upon aban­
donment of the railroad use. That was the stated use, and that is 
what is happening to thousands of property owners now. 

Normally when a railroad would abandon its right-of-way, the 
land that the tracks were on, the right-of-way, would revert to the 
abutting property owners because the railroads never owned the 
land in the first place, they only had an easement, just like most 
of your county and city roads have easements over the land, they 
don't own it in fee title. So if they ever stop the use, the land goes 
back to the property owners. That doesn't happen now, and we still 
haven't been able to get one ounce of compensation. 

I'll point out a few of the inequities and how the railroads and 
the trails groups have twisted this little Federal law around. 

The Rails to Trails Conservancy, which is a private organization 
headquartered here in Washington, D.C., and the Burlington 
Northern Railroad, probably the largest railroad in the country, 
last year agreed to package five soon to be abandoned railroads in 
Washington State together, and the price to the Rails to Trails 
Conservancy was $3.2 million. That included the land, the rails, 
and the ties. 

Rails to Trails Co:qservancy then turned around within a month, 
maybe two months, and sold the package to five different govern­
ment entities for $4.5 million. They pocketed approximately $1.2 
million in excess profits into their private foundation. Over $1 mil­
lion of that, or approximately $1 million, was ISTEA enhancement 
money. The local government entities that squeezed the ISTEA en­
hancement money turned it around and gave it to the private foun­
dation for overpriced railroad rights-of-way. Meanwhile, the prop­
erty owners have thousands of strangers walking and riding 
through their property. 

The Federal Government says, well, if you don't like that, take 
us to the U.S. Court of Federal Claims and bring your $2,000, 
$3,000, $4,000, and $5,000 claims before us and we'll see if we take 
care of them. 

Another example: The State of Missouri acquired a 200-mile-long 
abandoned railroad along the Missouri River in 1990. The railroad 
abandoned the line mainly because of all the flooding of the river 
and continuous washouts, but in their great wisdom the State of 
Missouri still paid numerous millions of dollars to acquire the trail, 
only, in 1993, as we all know what happened to the roads and the 
levees along the Missouri River; the whole trail washed out. FEMA 
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then gave the State $6 million to rebuild the trail with Federal dis­
aster relief money. 

That did not go to fixing the roads, so we had a flood here last 
week in the same area that washed out part of the trail that had 
just been rebuilt, but most of the farmers are still left high and dry 
because they never raised the road levels up, they raised part of 
the trail but never got around to fiXing the roads. Meanwhile, the 
property owners are still trying to get into the U.S. Court of 
Claims, as they have for the last five years. 

The last example I'll point out is in the Rails to Trails. The Rails 
to Trails Conservancy has found another way to extract ISTEA 
money and in the process kill off short-line railroads that are try­
ing to keep some rail lines in business. They actually overbid and 
overappraise the value of these lines when they are up for aban­
donment, which usually blows out the small short-line that wants 
to keep rail service in place, and they are using the ISTEA money 
to do that. They find themselves a Government entity that can get 
ISTEA money, they overbid the price, and there goes the rail line 
into a trail. , 

I would hope that the task force can help straighten out these 
inequities for the property owners throughout the country. We have 
some legislation pending right now in the House Transportation 
Committee that is sunsetting the Interstate Commerce Commission 
and transferring their duties over to the Department of Transpor­
tation, and there is some language presently available that would 
help solve these inequities by forcing the trail proponents to pay 
just compensation at the time of acquisition. That way, it relieves 
the U.S. taxpayer and the Federal Court of Claims from the many 
burdens. I would hope that the members could support that type 
of legislation, and I thank you for your time and effort. 

[The statement of Mr. Welsh may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. 
Sherry Sullenberger. 

STATEMENT OF SHERRY SULLENBERGER, MONTEREY, 
VIRGINIA 

Ms. SULLENBERGER. My name is Sherry Sullenberger, and I'm a 
cattle farmer from Highland County, Virginia. I represent no orga­
nization, just myself, my family, and my farm, and I do appreciate 
the opportunity to appear before you today. By doing so, I reopen 
a wound that has taken a long time to heal and an occurrence that 
I will never forget. Although I hope that this testimony will be ben­
eficial and it could help to prevent similar experiences for others, 
I have to say that I'm skeptical and that my faith in government 
operations is badly shaken. 

My farm is located in Highland County, Virginia, which enjoys 
the highest average elevation of any county east of the Mississippi 
River. This is not a place that you would think of finding wetlands, 
but wetlands is indeed the issue that created my nightmare. 

The land in question is exclusively used by our operation for 
grazing and for hay production, nothing else. I own a beef cattle 
operation. The Jackson River, which you may have heard of, is the 
main tributary of the James, and it flows through this farm. Over 
100 years ago there was a large main center-line ditch and a lat-
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eral artery ditch line that were hand dug on this farm for the pur­
pose of taking waterflow away from the farm points other than my 
farm, through this farm to the Jackson River, and there is no other 
physical way for it to get there; water will not run uphill. 

In more recent years the Highway Department installed three 
culverts under adjoining Highway 222, and the adjacent landowner 
to my north placed over 8,000 feet of four, six and eight-inch under­
ground drain tile with the cooperation, with the guidance, and I'm 
sure the cost share of the Federal Government. 

This main ditch that takes all of the water from the highway, all 
of the water from the 8,000 feet of drain tile, and a live mountain 
stream that runs year round, called Cattail Run, was diverted into 
this ditch, and it dumps on to my property, directly on to the prop­
erty, and it has no other way to get to the Jackson River. All of 
these factors combined inundate the property if I don't have the 
drainage ditches and the drainage relief. 

In November of 1992, I leased a machine and I hired an experi­
enced operator to clean the ditches. They were laden with silt and 
especially laden with silt after the flood, that you may recall if you 
are from this area, of 1985. The operator I gave specific instruc­
tions to follow the existing pattern only. He was not to widen the 
ditches or deepen nor to increase the scope. 

In late June, which is eight months later, I received a telephone 
call at my home at 8 o'clock in the morning from a man who identi­
fied himself very sparingly. I recall that "environment" or "environ­
mentalist" was in his title. And he demanded an on-site inspection 
with me two days later. After I questioned him and asked to talk 
to a supervisor, which I did not get to speak to, I received another 
call later in that afternoon and found out that the agency I was 
speaking with was the Department of Environmental Quality at 
Richmond. The next day the Corps of Engineers called. All of this 
happened via phone call, no documentation of a complaint, and I 
asked them if this was the way government does business. 

Then in July the letter came that I had asked for directing me 
to cease and desist and to place earthen dams in my ditches. I com­
plied two times to their directives, and on both occasions there was 
so much water in these ditch lines that they stayed less than 24 
hours. 

I'm going to try to summarize some of the events because it is 
long and it goes on in a not so timely manner. 

The most memorable event, I think, was when the DEQ, the 
EPA, and the Corps all got together with an on-site visit. I felt un­
comfortable with this, so I invited a general assembly representa­
tive to be with me. I asked them repeatedly how I was to control 
the contributing hydrology to my farm. How do I control this water 
that does not originate on my farm and pass it through my farm 
to the Jackson River? I was told that was my problem. 

The Corps had already obtained aerial photographs and approxi­
mately a three-inch flle with specific photos that had to have been 
taken on-site of my property long before the first phone call with­
out my knowledge and without my permission. I knew nothing of 
this. 

Particularly appalling to me through all of this was the uncom­
promising and the arrogant attitude that was displayed by the 
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Corps representatives. I was warned by many people not to men­
tion it; it would make things worse. During a heated telephone con­
versation I was reduced to tears. It came to the point where I had 
to hire expensive lawyers to save myself from persecution of the 
Corps. The intensity decreased, but then began hours and months 
of research to prove my case. 

The final disposition of this only came about when I involved the 
Soil Conservation Service to try to get a farmed wetland pasture 
designation. They brought out the old aerial photographs from the 
SES offices that clearly showed the existence of these ditches. The 
Corps was more interested in the $25,000-a-day threats, a $5,000 
minimal hydrology study that I would have to do on the proruerty 
that the SES did in less than 15 minutes and stated to them, 'This 
lady is not doing anything but passing storm water through her 
property. This will never affect the wetland complex." 

It is my firm belief that the Corps had every intention of creating 
a larger wetland on my property and that they had no concerns for 
my rights or the fact that I was simply trying to maintain my farm 
and to protect the value of my farm. Direct costs were over 
$15,000; indirect costs I don't know. 

Professional people and various groups have told me that I am 
an abused victim. Unfortunately, none have offered any solutions 
other than a forum like this, which may or may not get to the root 
of the problem, but I respectfully suggest to you today that this 
committee look seriously at the causes and the consequences of un­
restricted abuses of power such as this, and I would hope that you 
make every effort to effect change. 

Thank you. 
Mr. SHADEGG. Thank you very much. I appreciate each of your 

testimonies. 
Let me start by asking all of you a question. Have any of you 

testified before Congress before? 
Ms. FATTIG. No. 
Mr. SHADEGG. Well, we appreciate having you here with us and 

affording you this opportunity. 
Mr. Cone, let me begin with you. I believe you stated that there 

were 1,120 acres? 
Mr. CONE. Eleven hundred and twenty-one acres. 
Mr. SHADEGG. Eleven hundred and twenty-one acres. What is the 

timber on that? What kind of timber? 
Mr. CONE. It was about 75 percent loblolly and about 25 percent 

long-leaf. 
Mr. SHADEGG. And at this point under the current regulations 

subjected to that land you are not allowed to take any of that tim­
ber? 

Mr. CONE. Yes, sir, as I understand it. But it is very hard. One 
of the things is, one of the biggest problems is that you are dealing 
with a fog. They very much like to tell you what you can't do, they 
don't really want to tell you what you can do. Does that make 
sense? 

Mr. SHADEGG. Absolutely. I've heard it more than once. 
Mr. CoNE. OK 
Mr. SHADEGG. And once they tell you anything, they admit that 

they are not responsible for what they told you. 
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Mr. CoNE. Yes. 
Mr. SHADEGG. You estimated the value of that at a million and 

a half dollars? 
Mr. CoNE. The loss in value is about a million and a half dollars, 

yes, sir. 
Mr. SHADEGG. And the compensation that you have been offered 

to date was? 
Mr. CoNE. Zero, I've never been offered any compensation. I did 

explain the one offer that was made. Interestingly, I have 
counteroffered the Government, and I thought it was a very reason­
able offer, quite frankly, and I want to j,ust say this. I offered the 
Government a pretty good deal. I said: ' Listen, I would like to gift 
this to my children while it is devalued and get it out of my estate, 
very simple, and I will agree not to testify forever before Congress, 
not to give speeches, and to maintain, and just disappear. The only 
thing I want of the Government is for the IRS to work with me and 
prevalue the asset so there can never be after-the-fact con­
sequences from the IRS." The IRS flat refused. That proved to me 
that the Government doesn't care about the woodpeckers or me. 

Mr. SHADEGG. Mr. Pickell, you discussed in your testimony the 
downed timber. I guess we have some of that in your testimony be­
fore us. 

Mr. PICKELL. That is correct. 
Mr. SHADEGG. Do I take it that downed timber belonged to some­

body before it was blown down? 
Mr. PICKELL. Most of it is Federal timber, and there is downed 

timber throughout all the Federal Forests. We have severe winds 
in our part of the country, and it is real common, but the current 
management practice is to let it rot because if it is near an owl cir­
cle they are not allowed to go in to touch it because of the Endan­
gered Species Act. 

Mr. SHADEGG. But were it on private land, were it downed by the 
winds, I take it the same circumstance would accrue? 

Mr. PICKELL. There is no doubt about it. Private landowners har-
vestitimmediate!Y. 

Mr. SHADEGG. They harvest it immediately. Are they allowed? 
Mr. PICKELL. No, not under an owl circle, they cannot do that. 
Mr. SHADEGG. So the timber gets blown down, it is sitting there 

waiting, it is beginning the rotting process, and they are not al­
lowed to do anything with it. 

Mr. PICKELL. That is correct. 
Mr. SHADEGG. And what compensation are they afforded? 
Mr. PICKELL. They are afforded no compensation. The only way 

they can harvest that is if they go through the coercion of this 
habitat conservation deal that my southern neighbor here was talk­
ing about. 

Mr. SHADEGG. Mrs. Fattig, I take it your essential position was 
as a social workers. Is that right? 

Ms. FATTIG. Yes. 
Mr. SHADEGG. And the devastation that you saw in the lives of 

individuals led you to your private property rights movement? 
Ms. F ATTIG. Yes. I had some health problems because the job was 

very, very demanding. I was dealing on a daily basis with many, 
many crises. My husband and son are here, and they can tell you, 
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in many instances they never knew how many children I might be 
bringing home with me at night because we are so far away from 
social services. Sometimes they needed a safe haven until social 
services could arrive. 

But I realized that doing what I was doing was like putting a 
bandaid on an amputation and unless I got involved and did some 
real changes with government, with things that were causing this, 
no amount of work that I was doing at the local level was going 
to do any good. So I began to get involved, and that is one of the 
reasons why I'm here. 

Mr. SHADEGG. Just to conclude, my time is running out, but I 
would very much like to see any studies you have of the correlation 
or just the raw data that shows the increase in unemployment and 
then the corresponding increase in juvenile delinquency, as you tes­
tified earlier, last time I talked to you, about spousal abuse. Any 
statistics which reflect that kind of familial disruption and social 
consequences coming from these policies, that is a part of the story 
that doesn't get told very often, and is not documented, and if you 
have that or can get that I would very much appreciate it. 

Ms. F ATTIG. Some of it is included in every packet. The state­
ment that I read to you today or talked to you about, I backed up 
every one of them with facts from social services, from county 
schools, so I can get more detailed things, but I did back up every­
thing I said today. 

Mr. SHADEGG. I appreciate that very much. 
Mr. Tauzin. 
Mr. TAUZIN. Thank you, Mr. Chairman. Mr. Chairman, let me 

thank you for this panel and this entire hearing. 
One of the things that we are met with when we present our 

property rights arguments and our calls for reform of the Endan­
gered Species Act and the Wetlands Acts in America is that the 
huge, vast majority of permits applied for to the Federal Govern­
ment are approved; "There really isn't a problem out there, Mr. 
Tauzin and others, you are just taking extreme cases out of the or­
dinary and you are blowing them up and making them into some 
sort of national hysteria," that "things are working fme out there." 

Mr. Cone, you have described a condition that I hear repeated all 
the time and through this panel, the notion that you are being 
driven to bad management practice. 

Mr. CoNE. No doubt about it. 
Mr. TAUZIN. You are being driven to clear-cutting when that 

clearly is not the way your father and most people would have 
managed that property. Is that right? 

Mr. CoNE. Absolutely. 
Mr. TAUZIN. And you are being driven to do that because of the 

arbitrary nature of the laws that say, if you don't do that, the same 
restrictions that now apply to 1,100 acres of your property might 
apply to all of it pretty soon. Is that right? 

Mr. CoNE. Absolutely. 
Mr. TAUZIN. In short, you have got a very large segment of your 

property now taken out of commerce, you can't cut a tree on it to 
manage it properly and to make some income on it so you can plant 
some other things for the wildlife, that is all gone now, and it could 



28 

happen to all of your property unless you do something that most 
people would say don't do, which is clearcut. 

Mr. CoNE. Yes, sir. 
Mr. TAUZIN. What a mess. 
Mr. Pickell, you mentioned the "shoot, shovel, and shut up" syn­

drome. I mean we don't like to talk about it. Mr. Cone has literally 
demonstrated how it works, and that is that the current law, while 
it has all the right intentions, no one wants to see a species elimi­
nated from the planet, no one wants to see valuable wetlands un­
necessarily destroyed, everyone wants to try to protect these 
things, but the perverse effect is that if your property is made less 
valuable to you by the presence of a species of wildlife on it, the 
perverse effect is that landowners across America are no longer co­
operating. Landowners are going into a sort of bunker mode: I'm 
going to keep these things off my property, I'm not going to let any­
one know they are here, I'm going to get rid of them if I can, even 
to break the law to get rid of them in some cases rather than avoid 
the extremes of the law which takes property without compensat­
ing me. Is that the substance of what you are telling us today? 

Mr. PICKELL. Exactly, sir. I would like to give you an example. 
I live on a bay on the Pacific Ocean. It is a pristine place that has 
been in private ownership since a land grant from President Lin­
coln. It has been total private ownership. A peregrine falcon has 
been seen on our property on a number of occasions. It is a threat­
ened or endangered species. We fought and won-beat the Sierra 
Club, the Wilderness Society, and the Friends of the Earth as they 
tried to take our ranch from us in 1986, 1987, and 1988. They liked 
our property because it was well maintained and it was pristine, 
and they wanted it. Well, we won, and we are not about to give 
it up to them. 

Mr. TAUZIN. The problem is, how many Americans can afford 
that kind of trial? 

Mr. PICKELL. They can't, and it is very difficult. 
Mr. TAUZIN. That is the problem. 
Ms. Sullenberger, the personal story you tell is one more Ameri­

cans ought to hear. It can happen to anybody. What you were doing 
was digging a drainage ditch to maintain the drainage of your 
property. I mean you are not a big developer or you weren't build­
ing a lot of homes and factories and polluting your neighbors, you 
were doing what has always been done on that property, and that 
is keeping those drainage ditches open, and yet you went through 
living hell for a little while, had to hire lawyers to defend yourself. 

You mentioned a word in here that I mentioned on the Floor of 
the House in describing my own constituents' problems with the 
Federal agencies; you mentioned the word "arrogance." I want you 
to hit it a lick for me today. How were you treated? 

Ms. SULLENBERGER. Well, on the first meeting, the first con­
versations with the Corps, their initial restoration plan was, "you 
will fill these ditches back in, you will take the dredged material 
and put it all back into the ditches," and I logically think of that, 
and I'm not an engineer, but knowing that all of what I would put 
back into the ditches would be right in the Jackson River, that is 
not what we want in Chesapeake Bay. 
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Mr. TAUZIN. More importantly, you were told to do this before 
the case was disposed of. 

Ms. SULLENBERGER. Absolutely. 
Mr. TAUZIN. Before you had managed to take your arguments or 

to present maps showing these were existing drainage ditches, you 
were told, whether you like it or not, do it, fill it in, put some plugs 
in immediately. 

Ms. SULLENBERGER. Absolutely. 
Mr. TAUZIN. Get rid of that equipment, undo everything you have 

done; even if it costs you twice as much now to do it, undo it and 
redo it again if you win later on; just do it. We are in control here, 
we are telling you do it whether you agree with us or not. You are 
guilty until you prove yourself innocent. And in the meantime you 
have got to put it all back like it was before you started, right? 

Ms. SULLENBERGER. That is correct. 
Mr. TAUZIN. That is called arrogance. 
Thank you, ma'am. 
Mr. SHADEGG. It is called an abuse by the Federal Government. 
The chairman of the Endangered Species Act Task Force is with 

us, and I'll call upon him for any questions. 
Mr. Pombo. 
Mr. POMBO. Thank you, Mr. Chairman. I appreciate you holding 

this hearing. I hope that after the 104th Congress we never have 
to do it again. 

As the chairman of the Endangered Species Act Task Force, I 
have had the opportunity to hear a number of stories, and not too 
long ago one of the statements that was made in the press was 
that these were a bunch of cockamamie stories that were all false 
or exaggerated or made up, and I would like to ask those of you 
that have testified about your personal stories right now, are they 
cockamamie stories that are false, exaggerated, or made up? 

Ms. FATTIG. No, sir. 
Mr. CoNE. No. 
Mr. POMBO. Mr. Cone, you talked about your inheritance tax in 

your testimony, and you have made mention of it. You have made 
mention of what has happened to your management practices that 
had been in your family for generations and the way that you con­
ducted your operation. What would have happened if Fish and 
Wildlife Service had come to you and said, ''You have a rare or en­
dangered species that is on your property. You seem to be manag­
ing it quite well. You have created habitat for a species that is not 
common in this area. We would like to enter into some kind of a 
management agreement with you. We would like you to continue 
doing what you are doing. We would like you to create the best 
habitat possible for the species that exist on your property, and in 
exchange for that we will waive your inheritance tax as it goes 
from generation to generation as long as you continue to manage 
that property in the way that you are right now"? What would your 
response have been to that versus what happened? 

Mr. CONE. Actually, my first offer to the Government was some­
thing similar to that, and I didn't expect it, and I did it somewhat 
jokingly, but I made that offer to the Government. Of course that 
was flatly refused. I went the other way. I told the Government, 
talking about inheritance tax and its effect, I said, "I will give the 
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Fish and Wildlife Service 1,100 acres if I can have an escape from 
inheritance tax on the remaining land," because one of the biggest 
destructors of habitat on private ownership is the massive clear­
cutting that has to go on to pay inheritance taxes, if you want to 
talk about massive-which is way off the subject. 

Mr. POMBO. No, it is not off the subject. That is exactly what we 
are talking about. We are talking about the ability to use incen­
tives to create habitat and foster the conservation ethic that exists 
in all Americans to maintain habitat versus the command and con­
trol mentality that is occurring today. 

Mr. CONE. Certainly more effective. 
Mr. POMBO. Do you think the wildlife would have been any bet­

ter off? 
Mr. CoNE. There is no doubt about it. 
Mr. POMBO. Do you think that if the intent really is to save en­

dangered species, as they claim, if that is really what they want 
to do, wouldn't it be better to enter into some type of cooperative 
agreement than to do what they have done now? 

Mr. CoNE. I would think so certainly. 
Mr. PoMBO. Or do you think maybe that the incentive here is to 

control property? 
Mr. CONE. It seems that way to me. 
Mr. POMBO. Mr. Welsh, you talked about the Rails to Trails, and 

I know a little bit about this from personal experience. Just so I 
get this straight, when the railroads throughout the West were 
granted rights-of-way, a lot of that was on private property, a lot 
of it was on Government property, but there was also a lot of it 
that went across private property. They were granted rights-of-way 
across the property, and in many instances they were given every 
odd section of land as an incentive to create the railroad. But the 
right-of-way itself had no subsurface rights, it was nothing more 
than the right to pass over a particular area of land, and at the 
time, as the grant deeds state, at the time that they abandoned the 
railroad right-of-way, the property was to revert to the adjoining 
landowners, and that was the agreement that we had for 150 years 
throughout the West. If a city or county wanted the property for 
a road to replace what at that time may have been the only road 
into a city, they had one year from the time that they abandoned 
it to claim it for a road, and they could put in a road to maintain 
the transportation corridor, but at any time that it went beyond 
that they lost the right to do that and the land would revert to the 
adjoining property owners, and Rails to Trails came in and changed 
all that. 

You use stories in here about cities paying $6.5 million and sev­
eral millions for the right-of-way to this. Do they think that they 
bought subsurface rights? 

Mr. WELSH. In most instances they know they didn't buy the 
subsurface rights, all they bought was basically what the railroad 
had, a surface easement. 

Your explanation on the right-of-way issue does not really just 
germane really just to the West. The Government grants rights 
germane from Illinois westwards. There are over 50 Government 
grant · ts-of-way that were issued after 1850, but the majority 
of the ts-of-way in the United States are not Government 
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grant, even in the West, like the Milwaukee Road, which was the 
last major railroad, was strictly all done by private, and they got 
easements or bought the rights-of-way. 

You are correct in your discussion of abandonment of Federal 
granted rights-of-way, but that is really a small percentage of the 
railroads that are in the West or in the United States really. You 
are correct, the railroads got patented fee title to the checkerboard 
lands of the odd sections on both sides of the rights-of-way, but 
they did not get the title to the land that the right-of-way was on, 
which was usually 100 to 200 feet, and the court cases and a 1922 
Federal law basically discuss how to divvy up that, and up until 
the Rails to Trails Act of 1983 that always went back to the abut­
ting property owners. 

Mr. POMBO. I went back and read a lot of those old grant deeds, 
and the way some of them were written were, "200 feet northwest 
from the big rock, to 300 feet north from the big rock to the little 
tree," and the right-of-way was 200 feet, 100 feet on either side of 
the track. 

In my lifetime the railroads that run through my part of the 
country have moved 50, 75, feet one way or the other because of 
washouts or trying to straighten the track so that they could go 
faster and like that. Out in my part of the country that might not 
be a big difference. When you are going through the middle of San 
Francisco, 75 feet one way or another could be the difference in a 
few hundred million dollars as to what they own. 

Under what authority could Congress step in and negate private 
contracts and negate the reversionary rights that property owners 
have? 

Mr. WELSH. They did it under the guise and the stretching of the 
Commerce Clause of the Constitution. As you are probably well 
aware, over the 220 years of our Constitution, the U.S. Supreme 
Court and Congress have stretched the Commerce Clause to the 
very tight-to include almost everything. 

Mr. PoMBO. So recreational trail now fits within the Interstate 
Commerce Clause? 

Mr. WELSH. The way they did it, Representative Pombo, was to 
say that the railroads really aren't going to abandon, the ICC­
Interstate Commerce Commission-is still going to retain jurisdic­
tion over this railroad because they are really not going to aban­
don, they are going to let them remove the rails and the ties and 
track all the money out of them and then go out and have the rail­
roads sell this land that they really don't own, but under the guise 
of stretching the Commerce Clause saying that, well, we still have 
jurisdiction, the ICC still has jurisdiction, so the land really can't 
revert, so we are going to preempt all of 50 States' property law 
reversion, and the Supreme Court went along with that, Represent­
ative Pombo, in the Preseault case in 1990. 

We spent copious amounts ofmoney on that case, and lots of peo­
ple did, and tlie Supreme Court said it is constitutional because we 
have the U.S. Claims Court-it is now called the U.S. Court of Fed­
eral Claims-to pay compensation for the mistakes that Congress 
makes, and basically when Congress passed this bill in 1983 they 
put a section in there, section 101 of Public Law 98-11, that said 
we are only appropriating money for trails that are explicitly enu-
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merated in this bill, and of course that was the National Trails Act 
amendment of 1983, and there was, I don't know, 16 or 17 trails 
enumerated in the bill, and they funded those, and they put this 
little section in there, and we brought that to the attention of the 
U.S. Supreme Court, and they said, well, Congress didn't explicitly 
exclude the use of the claims court so we are making the position 
that if it is not explicitly excluded they meant to use it, and that 
is where we are today. We still haven't got claim one through the 
claims court though five years later. 

Mr. POMBO. Thank you. 
Mr. SHADEGG. Mrs. Cubin. 
Mrs. CUBIN. Thank you, Mr. Chairman. 
In my office-l'm from Wyoming-in my office I think we spend 

80 to 90 percent of our time and our staff time trying to help con­
stituents deal with problems with the BLM, the Forest Service, the 
Park Service, the Corps of Engineers, you name it, and in doing 
this obviously we have learned a lot. We have had some successes 
with particular instances, but it is ever so clear we have to change 
policy. 

Just this last weekend while I was at home, a rancher came up 
to me and showed me a letter he had received from the Forest 
Service, and the letter said, well now, we are willing to work with 
you, but if you bring Representative Cubin in on this, then it is 
going to take you a lot longer and it is going to be a lot more com­
plicated, and we think we can just work this out without her being 
involved. I mean it was very much a veiled threat, and so, believe 
me, we up here understand the things that you are faced with. 

In my opinion, as we look at these Acts that we will be reauthor­
izing, the Endangered Species Act, the Wetlands Act, and so on, 
there are two ways we can do it. We can try to rein in some of the 
regulations on the existing Act, we can try to reform that somehow, 
or we can pitch that whole thing out and start again with a dif­
ferent basis for the Act. 

I think right now the basis for the ESA, for example, it is puni­
tive based, it violates people's property rights, and people resent 
the law, and therefore they are not going to go any farther than 
they absolutely are forced to by law to achieve the results. Or we 
can try to establish some kind of incentive-based, voluntary law 
that doesn't violate anyone's property rights. 

I mean if the policymakers determine that it is in the public in­
terest to take some land, then the public ought to pay for that and 
not leave the load on one person or a small group of people. 

The reason I'm having this little discussion is, I wonder if you 
thought-and this is to any of you-have you thought in those 
kinds of terms, specifics for a new paradigm, if you will, in looking 
at endangered species or wetlands, or have you just looked at it in 
terms of trying to rein in the rules and regulations that we have? 
The reason I don't think that will work is because the rules and 
regulations that we have, I think, far overreach what the Act in­
tended, and so if we slap their hands here, then they are pretty 
creative, they will just move some place else. So I would like a non­
regulatory type Act but where it might even create a profit for peo­
ple to help. 
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There is the black-footed ferret which is an endangered species 
in Wyoming, and the black-footed ferret is good for two things, and 
that is eating prairie dogs and making more little black-footed fer­
rets, not to mention the aesthetics of enjoying the animal, and yet 
they can't move them, and if you were to put them in a prairie dog 
town in Wyoming, well, you couldn't use the land any more, but 
really they would thrive in areas like that. 

Just briefly, do any of you have any ideas on a program coming 
from a different foundation? 

Mr. CoNE. I have thought about it a lot, and I'm afraid it is kind 
of a control issue: Who is going to control the land? I think if you 
get rid of the regulatory environment and create something where 
the Government says it will buy land to protect, it can't afford to 
buy all the land out there that is critical habitat, so it is a system 
that would certainly be fair, but it is certainly going to make it 
very difficult. The environmentalists will just scream bloody mur­
der because there is no way our Government can afford this 1,000 
acres here and that 5,000 acres and that 4,000,000 acres here, and 
western timberland-! think some of my timber is worth $2,000 or 
$3,000 an acre; they have got some of their trees that are worth 
$20,000 to $30,000 apiece. So the Government can't afford to buy 
all the land that the environmentalists are trying to protect and 
control. That is the issue. 

Mrs. CUBIN. Well, I don't think that that should be the goal. I 
think the goal should be that the Federal Government maybe could 
come in and help teach the landowner how to do it rather than 
having them come in and say if you don't do this we are going to­
you know, we are going to beat you over the head. My opinion is, 
the people that I work with every day, they are more than willing 
to try to preserve the species. 

You know, there are some species that are just going to become 
extinct because we are not going to beat Mother Nature and in na­
ture things become extinct. However, when man contributes to that 
extinction, then those kinds of things we can fix. 

But if they came on the land to help educate the owner on how 
to help preserve the species and that kind of thing-1 mean I just 
know there has to be a less confrontational way, and until we find 
that way there will not be a solution to this problem. 

Mr. SHADEGG. Thank you very much. 
I would just caution members, we have slipped into a pattern of 

going over our time. We are only in panel two and we have three 
more panels, so if we could all try to hang a little tighter to the 
time line, I'm prepared to stay here as long as necessary, but oth­
ers may have schedules that create conflicts. 

Mr. Metcalf. 
Mr. METCALF. Thank you, Mr. Chairman, and I want to welcome 

Bill Pickell and Richard Welsh from Washington State. We are 
pleased to have you here. I have known both of you for some years 
and worked with Bill on many different issues over that time. 

I just wanted to ask if the peregrine falcon was the thing that 
got you involved in the property rights fight, or are there other is­
sues? How did you get involved in this? I have known you on other 
kinds of issues but not so much on this one. 
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Mr. PICKELL. Well, you know, most people don't get involved 
until it affects their locketbook. When it does you get very livid 
and you take off, an my members are being abused as business 
people. We really see a tremendous problem with the Government 
land management and Government wildlife management. We see it 
as a failure, and we see the true answer is to encourage the private 
sector, and private technology. I heard somebody say the other day 
you protect private property rights and you are going to protect the 
endangered species, and I think that is so true. 

Our Federal Forests, as you know, Jack, are a disaster right now 
waiting for the ultimate fire which is going to wipe them out. Dis­
ease is rampant, and if the people back here could only walk 
through some of these areas and see them, environmentalists think 
that is back to nature, but it is just totally criminal. 

Mr. METCALF. OK. I just want a quick comment. You were talk­
ing about the Government buying the land to do these things. Gov­
ernments have a record of not managing lands very well. They 
can't afford it. Do we really want the Federal Government to own 
more and more and more lands that they can't manage vey well? 
I think we ought to think very seriously before that, and think 
incentives to the landowners is the proper course. 

I'll just end with-under time, by the way-with this question to 
each of you, if you know of any places where private property 
rights of people on reservations, the nontribal members on simple 
land, where their rights are being violated. This is a serious issue 
in my district, and I just want to know how widespread it is. If any 
of you could kind of comment or know something, I'd appreciate it. 

Mr. PICKELL. Well, of course, I'm in your district. I know that is 
a real _ _problem with the Quinnault Indian Reservation. Tremen­
dous. We have a lot of fee simple land, and the Indians are just 
tough to deal with. You know the problems there. 

Mr. METCALF. Thank you, Mr. Chairman. 
Mr. SHADEGG. Mrs. Smith. 
Mrs. LINDA SMITH. Thank you, Mr. Chairman. 
I'll just make this fairly brief, and I am not on this committee, 

I'm on the full committee, but am particularly interested in private 
property rights. I want to make a comment. Thank you, I guess, 
because often that doesn't happen, to Mr. Pickell and Mr. Welsh. 
They are leaders in our State in the private property I'll say move­
ment, and we have passed an initiative in our State thanks to 
these gentlemen and the leadership especially of Mr. Pickell. But 
we fmd that even in Washington that initiative isn't going to do it 
all, and I was talking to Dick and realizing that there are some 
State laws that we could deal with on the Rails to Trails, and one 
way we could stop it is to put something in, I think-and tell me 
if I'm right, both of you, or I'm wrong. Could the States just de­
clare, the legislature, we are not going to use ISTEA money or any 
other money at all if it deals with a taking otherwise in the area 
of Rails to Trails? 

That bothers me, because wasn't it supposed to be just rails? I 
mean they have converted this. It was supposed to be to preserve 
rails. But couldn't we just stop, like we could pass something at the 
State level and say unless the private property rights are ad­
dressed we won't use any money on it? 
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Mr. WELSH. Well, in fact, Representative Smith, I just read in 
the Seattle paper yesterday, which was faxed to me last ni~ht, that 
Representative Karen Smith, an old friend of yours, who IS chair­
man of the House Transportation Committee in Washington, she 
actually did exactly that in the transportation bill that just passed, 
and the governor is being asked to veto-line item veto that be­
cause she excluded the ISTEA money from trail projects. She want­
ed it to be used to preserve railroads. 

There are a few railroads in the State that they wanted that 
could use State money to actually keep it as a railroad, and she ex­
cluded the use for that, and I have to admit, I was not privy to that 
when it was going through the legislature even though I was down 
there most of the time. 

Mrs. LINDA SMITH. I don't think she wanted you to know. I mean 
it is OK, but I don't think you tell all the time, and I think in the 
last few days of the ne~otiations a lot of things happen. 

Mr. WELSH. You cant change the Federal law that says you can't 
preempt State property rights reversion, but obviously her counsel 
had informed her that a State could make directions on how ISTEA 
money is spent, because the intent of ISTEA is to distribute it to 
the States and basically allow them to do what they want with it 
under certain guidelines of Title XXIII, and I was quite impressed 
with what came off on that anyway. 

Mrs. LINDA SMITH. Thank you. 
I guess the point I would like to make is that this is probably 

a battle that has to be fought from the city clear to the Federal 
level, and I look at some of your suggestions especially on amend­
ing to try to get back to where the original intent of the law is I 
say adhered to, otherwise maintaining trails. It looks to me like the 
original intent of the law was to make sure that we maintain these 
short-line rail areas. It didn't look to me like they ever intended it, 
unless I missed something, to be a way of taking private property 
rights away from people by conve · to trail. 

Was there anything that anybody und in the original law that 
said it was supposed to be so people could build rails-trails versus 
trails? 

Mr. WELSH. The original intent-and I mean it is a clear intent 
in Public Law 98-11 because it is right in the Congressional Record 
and the committee hearing that they wanted to preempt the State 
property law reversion. They didn't want the railroads to, when 
they abandoned, have all the land go back to the property owners, 
because then it would be broken up and it would be almost impos­
sible to then build it as a trail. They used the guise, and even the 
environmental movement and the trail movement in their publica­
tions in the mid-eighties admitted this was just a scam; "a fiction" 
was the term used by the Massachusetts Trail Association, I re­
member, in their magazine; "to slip it through Congress" was their 
terminology. Their intent all the time was to build trails. 

I don't think the original intent in 1983 was to subvert the gas 
tax money into killing off potential short-line railroads and 
overinflating the price of these things and makinf railroads more 
millionaires than they are by allowing them to sel land they don't 
own, but, as in lots of things that happen in Congress and State 
legislatures, these things just turn themselves around perversely, 
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and that is exactly what has happened with this Rails to Trails 
law. 

Mrs. LINDA SMITH. So you are saying, I think, in reading your 
testimony-and I read it before--but you are saying that we are 
going to have to amend the original law but we could possibly 
stop-you didn't say this-we could stop some of the application by 
getting the State legislatures to be honest to the intent of the origi­
nal law. 

Mr. WELSH. Yes, and they could do that, there is no reason why 
they couldn't do it, and of course the Congress can go along with 
our suggestions in the House transportation bill and make the trail 
proponent or trail user, depending on how you look at it, pay the 
just compensation when they acquire these trails rather than force 
the property owners to go en masse to Washington, D.C., to the 
Federal Claims Court, which seems to be an impossible thing. 

Mrs. LINDA SMITH. Thank you. I think we are out of time, but 
thank you, Mr. Welsh. 

Mr. SHADEGG. Mrs. Chenoweth. 
Mrs. CHENOWETH. Thank you, Mr. Chairman. 
I want to say how really grateful I am to meet and hear Lorraine 

Bucklin. I had a case involving a man by the name of John Posguy 
in Pennsylvania, and I have heard about your good work, and your 
testimony on the Brace case is very compelling. It hurts, and it just 
absolutely mandates to us that we must do something. 

The Federal district judges are no longer, on their own, looking 
at the constitutional issues, they will look only at the way a case 
is framed and the question, the very narrow question that is being 
asked, and when Federal judges do that, as they did in the Posguy 
case and the Brace case, we are going to get the distorted decisions 
and responses that we have, and until Federal judges again uphold 
the public trust and automatically consider constitutional ramifica­
tions this will continue to be a distorted process. 

You know, Lorraine, I started out several months ago mentioning 
that maybe we ought to put term limits on Federal judges because 
they lose touch and they lose touch with the full ramifications of 
the law, and they are accountable to no one, and I kind of started 
joking about that. I'm not joking any more, because as we realize 
what Federal judges have done to people like the Braces and people 
like the Posguys and across this land, it does put a very distinct 
responsibility back on us to make the law so clear that they cannot 
distort the constitutional intent. 

So I thank all of you for being here, but it is a special privilege 
to meet you and see you. 

Mr. Cone, you know, several years ago when the northern spot­
ted owl began affecting the Pacific Northwest and the U.S. lumber 
prices, did you have any idea that your timberland over 3,000 miles 
away would be affected by a similar species? 

Mr. CONE. I kind of laughed and said my timber sure is getting 
more valuable. I never thought the Government could do it to me 
also. I thought they were doing it to themselves on the National 
Forest land. I got a valuable education and an expensive one. 

Mrs. CHENOWETH. And I think we are all waiting with baited 
breath for the Sweet Home decision to come out. 

Mr. CoNE. Yes. 
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Mrs. CHENOWETH. Do you think that there would be more or less 
habitat for the red cockaded woodpecker on your land if the Endan­
gered Species Act had never become law? 

Mr. CONE. There would be a lot more. 
Mrs. CHENOWETH. A lot more of the red cockaded woodpecker. 
Mr. CONE. Habitat. 
Mrs. CHENOWETH. Habitat. Yes, very interesting. 
Mr. Cone, I always found it so strange that the red cockaded 

woodpecker can be altering the flight patterns above its habitats. 
I mean a bird that beats its head all day long on a log for food is 
going to be upset by a plane. You know, that is not at all reason­
able, but, you know, that is what we have to deal with now. 

I want to ask an opinion from each and every one of you, and 
I'm not sure Congress normally asks this question, but I'm going 
to be very frank and state that lots of time back here we are kind 
of in a dilemma, what kind of bill, whether it is Private Property 
Rights Act or an Endangered Species Act, that we might put for­
ward. We are always constrained because we are always being told, 
well, the President is not going to sign that kind of bill. Well, the 
President isn't going to sign the kind of bill that is going to move 
us much further than where we are today. 

I want your advice, starting with Mr. Cone: How far do you want 
us to go? 

Mr. CONE. I think I see two problems. I would like to see just 
the Endangered Species Act disappear completely, just gone, per­
sonally. I think the endangered species would be better off. 

At the same time, I realize Congress has a serious problem in 
that the thought of protecting endangered species has gotten like 
motherhood and apple pie, and we are now an urban society rather 
than a rural society, and you go on the street and ask anyone, 
''What do you think of the Endangered Species Act?" and they will 
say, "Oh, we have got to protect these furry little animals." So I 
see it as a political football that is going to scare you to death. The 
best thing would be for the endangered species if the Act dis­
appeared completely. 

I don't know if that answers your question. 
Mrs. CHENOWETH. Thank you. 
Mrs. Fattig. 
Ms. FATTIG. I just urge you and Congress to think about people 

and communities at least in equal manner with other species. I see 
us protecting even subspecies at the disadvantage of what is hap­
pening to children and families and communities, and I really 
wish-nobody that I know wants to hurt animals, we love the land, 
we love the animals, we enjoy the recreation, but if it comes down 
to a choice between a fairy shrimp that you can't see and farmland 
in the San Joaquin Valley that feeds millions of people, we have 
to use common sense, and that is what I beg. I beg that we use 
common sense and put people into the equation too. 

Mrs. CHENOWETH. Mr. Chairman, I do see my time is up. I would 
like to ask permission to hear from the other four panelists. 

Mr. SHADEGG. That would be fine to allow each of them to an­
swer your question, sure. 

Mrs. CHENOWETH. Thank you. 
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Mr. PICKELL. Ma'am, I agree with you wholeheartedly. I believe 
the Act should be gutted, in my heart. However, the political reali­
ties that face our Nation say that is not going to happen. You are 
going to have to get it through the Senate. You are going to have 
to get 60 votes. It won't happen. 

I would like to see a very conservative bill with a fairly conserv­
ative Senate bill, and I would like to see something done this ses­
sion, but it must be people friendly; it must be wildlife friendly, be­
cause this bill certainly isn't. And we have 20 years of history that 
has shown that the Endangered Species Act is a total abject failure 
financially and for the wildlife. 

Mrs. CHENOWETH. Thank you. 
Lorraine. 
Ms. BUCKLIN. I want to say that I concur with you completely, 

and on behalf of the organization and Mr. Brace we thank you. 
We believe as an organization that the Government has to be ac­

countable, just as private landowners are. If you want it, you must 
purchase it. You cannot confiscate it through regulatory means. 

Mrs. CHENOWETH. Richard. 
Mr. WELSH. My only caveat is that, as I've seen with the Rails 

to Trails, you have got a Government bureaucracy that writes the 
rules and then interprets the rules any way they want. Whether 
you are here in 10 years or 20 years, or any of the Congress people 
here, who is the President is going to make the difference. If you 
write an ambiguous law with no oversight, when we are all dead 
and buried it is all going to come back again maybe. So what you 
do today is not what I'm interested in but what my children and 
grandchildren are going to have to put up with. 

I think there is just not enough oversight in the regulations, 
whether it is the Endangered Species Act, or Clean Water, or Rails 
to Trails, or whatever it is. I think Congress, because this is so 
enormous, abdicates their power and gives it to the bureaucracy, 
and it just hasn't worked. 

Mrs. CHENOWETH. I am so thrilled to hear you say that. I think 
it is something we must take back, the power that we abdicated. 

Sherry. 
Ms. SULLENBERGER. I'll be short. I would like to see fairness, I 

would like to see the common sense approach, I would like to see 
the middle of the road, and I would like to see regulator sub­
stituted with educators. 

Mrs. CHENOWETH. Thank you so much. 
Thank you, Mr. Chairman. 
Mr. SHADEGG. Let me just make a quick comment on that. What 

I would like to see is middle of the road, but somehow whenever 
someone argues for middle of the road it gets characterized as ex­
treme. 

We have had a request for a second round of questioning because 
there appears to be a great deal of expertise on this panel. I have 
agreed to that, so we will do that. I'm going to waive any questions 
on the second round and call on Mr. Pombo. 

Mr. POMBO. Thank you. 
Mr. Pickell, I would like you to clarify something that was in 

your testimony. On your map you said that there were about 500 
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owl circles but that there were only 200 pairs that were identified. 
Could you explain that to me? 

Mr. PICKELL. Wherever there is an owl pair that has had a nest, 
a circle is put around that. Now owls can leave that area and move 
across the street or into the side of the valley, yet they still main­
tain that circle around that nest for a period of time, so that area 
is still impacted whether an owl is there or not. 

Mr. POMBO. Could you also explain for me why the circles for the 
most part are outside of the National Park areas? 

Mr. PICKELL. At that particular time there was very little inven­
tory done in the National Parks. Since that point in time the num­
ber of circles in the Olympic National Park, in particular, has prob­
ably tripled. 

Mr. POMBO. Most of the land that the circles are on from this 
map that you have here are in National Forest areas. What about 
the owls that are on the private land? Has that been documented 
since this map was done? 

Mr. PICKELL. Yes, most of those owls are still in those areas, and 
of course the Olympic Peninsula you will see has a tremendous 
amount of private land impacted by them. 

Mr. POMBO. And if you have an owl circle you can't do anything 
within that area. 

Mr. PICKELL. No. On the Olympic Peninsula the owl circles are 
2.8 miles in radius, 9,960 some acres. 

Mr. POMBO. For each pair of owls. 
Mr. PICKELL. For each pair of owls. However, the law says you 

must maintain 40 percent of the habitat within that area. So in the 
Olympic Peninsula you have to maintain a minimum of 3,700 
acres. If somebody else has logged in that area and you still own 
your property, you are stuck. 

Mr. PoMBO. So that is almost 4,000 acres for a nesting pair of 
owls. 

Mr. PICKELL. That is correct. 
Mr. PoMBO. In this area that you show on the map, you show 

National Park areas and you show Forest Service land. Are there 
other areas such as wilderness areas or other areas that are pro­
tected by some type of a conservation easement? 

Mr. PICKELL. That may be true, yes. Some of these areas do show 
a wilderness area, particularly that North Cascade National Park. 
Just below that is the Alpine Wilderness Area. And I might point 
out that within this National Forest, these hash-marked areas, a 
tremendous amount of private land in there, particularly the check­
erboard ownership of the large landowners. 

Mr. POMBO. You have in the State of Washington about 11.5 mil­
lion acres of federally-owned land, and about 5 million of that al­
ready has some type of a permanent conservation easement. So you 
have just in federally-owned land, you have about 5 million acres 
that is permanently set aside with some type of a conservation 
easement such as a wilderness area, National Park, or some wild­
life refuge, some other type of area like that. 

Mr. PicKELL. Five point one million acres set aside and another 
600,000 set aside under administrative set-asides. That is bigger 
than the State of Massachusetts. 
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Mr. POMBO. Do they tend to concentrate on the areas that are 
already set aside with the permanent conservation easement as a 
method of trying to recover the endangered species? 

Mr. PICKELL. Not necessarily. Specifically with the owl, they are 
working in the area where the owl is heavily populated, and they 
will try to purchase lands in those areas if possible. Otherwise­
literally-you can't do anything with your land as long as you are 
in an owl circle, so there is no compensation for that. 

Mr. POMBO. Mr. Cone, in North Carolina you have about 2 mil­
lion acres in contrast, about 2 million acres of federally-owned 
land, with about a million acres of that set aside with a permanent 
conservation easement on it. Are you familiar with where that is, 
the million acres that is set aside already? 

Mr. CONE. Most of it, I believe, is in the western part of the State 
up in the Appalachians. There is a Croatan National Forest in the 
east there, and there is Bladen Lake State Forest, but most of the 
Federal land in North Carolina is in the Appalachian, which is not 
woodpecker habitat of course. 

Mr. POMBO. Is there State-owned land that is being used as some 
type--

Mr. CoNE. Woodpecker? 
Mr. POMBO. Yes. 
Mr. CoNE. Bladen Lake State Forest has some woodpeckers, 

Holly Game Shelter has some woodpeckers, and Fort Bragg has a 
lot of woodpeckers which they are having problems with, the mili­
tary. 

Mr. PoMBo. You say they are having problem with it? What 
problems are they having? 

Mr. CoNE. Well, if you remember, the bird needs alot of fire and 
old trees. In the firing ranges where they have been dropping artil­
lery shells for years it has created a lot of fire and open woods. The 
artillery shells and the woodpeckers were getting along fine, but 
the Fish and Wildlife Service shut down the ranges-shut down the 
firing ranges so they couldn't shoot guns from tanks and artillery 
any longer to protect the endangered species that were in there. 

Mr. PoMBo. Won't that destroy the habitat? 
Mr. CONE. Over 30 years the mid-story will come back if they 

don't-they have straightened that out and started shooting again, 
but, again, it shows the kind of-Fort Bragg is struggling under 
horrible problems of military readiness because of the red cockaded 
woodpecker. 

This is a taxpayer problem too, all of our problem. 
Mr. SHADEGG. Mrs. Chenoweth, do you have anything further? 
Mrs. CHENOWETH. Mr. Cone, your statement just now is really 

alarming, especially in view of the fact that Mr. O'Grady-is it lieu­
tenant or captain--

Mr. CONE. Captain O'Grady. 
Mrs. CHENOWETH. Captain-was able to save his own life be­

cause of his good training and his state of readiness, and he was 
well prepared, and the whole country rejoiced because he came 
home safe, and yet in your State as well as my State our military 
training capabilities are being altered for frivolous reasons like 
this, and I think it is about time the United States of America rees­
tablish their priorities, and our first priority to protect us from for-
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eign invasion and to train our young men and women before we 
ever ask them to lay down their life, liberty, and future for us on 
foreign soils is to have them well trained. I'm very concerned about 
this, and I will be pushing for hearings on reestablishment of our 
priorities. We all love a wonderful environment, but our first prior­
ity is military readiness and a good defense system. 

Mr. CONE. As a Vietnam veteran, thank you very much. 
Mrs. CHENOWETH. Thank you. 
Mr. Pickell, you mentioned that actually these spotted owls have 

about a 4,000 acre area per pair of owls. 
Mr. PICKELL. That is correct. You have seen the T-shirt: "Two 

teenagers can do it in the back seat of a Chevy. Why do owls need 
4,000 acres?" 

Mrs. CHENOWETH. Yes. I just wonder how they find each other 
in 4,000 acres. 

Mr. PICKELL. If you go back to the original biology, most biolo­
gists will say they need a square mile, which is 640 acres. The rest 
of it is emotion and whatever else to come up with this. They go 
by foraging area. Technically they really don't need that much. 

Mrs. CHENOWETH. Given a choice between old growth, Doug fir, 
and a viable prey base where there is a lot of open meadows and 
a lot of little critters, what will the owl choose first to live in? 

Mr. PICKELL. The owl likes a multistoried stand. He likes a little 
bit of old growth, but he does very, very well in managed forests. 
In fact, one of my members will talk to you a little later. He lives 
in an area where the largest concentration of owls are, and they 
have been selective harvesting for 100 years there. That is where 
the owls are, and it is mostly second and third growth type timber. 

Mrs. CHENOWETH. Thank you. 
Thank you, Mr. Chairman. 
Mr. SHADEGG. Once again, I want to thank each of you for com­

ing here and for sharing with us your information and your experi­
ences. 

Let me call the next panel, and I apologize if I mispronounce any 
of these names. Mr. Joseph Deray-is that how you pronounce it? 

Mr. DE RAISMES. "De-Rem." 
Mr. SHADEGG. "De-Rem." Thank you. 
Reverend Mark Johnston, David Allen Smith, Sally Ormsby, and 

Mr. Hank Graddy. 
Let me express my sincere appreciation for your coming here and 

being with us today and for sharing your testimony, for preparing 
it, and for being willing to step forward and to give it to us. We 
do genuinely appreciate it. We are glad you took the time to be 
here. This is an important issue, and we appreciate your willing­
ness to participate in the hearing and be a part of the process. 

Again, let me caution you, as I will caution members of the com­
mittee, we do have still two more panels, so we will try-1 don't 
like to enforce the red light rule too strictly, so I won't gavel any­
body down either on the witness table or here on the task force. 
Just do your best to try to hold yourselves or conclude an answer 
within the time as bestlou can. 
~ain, thank you, an I guess we may begin. 
Mr. DE RAISMES. I'll try it again-''De-Rem." 
Mr. SHADEGG. "De-Rem." 
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OK, Mr. de Raismes. Thank you for being here. 
Mr. DE RAISMES. Unfortunately, the member from Louisiana is 

not here or I'm sure he could do it. 
Mr. SHADEGG. Yes, I'm sure he could. 

STATEMENT OF JOSEPH DE RAISMES, BOULDER, COLORADO 
Mr. DE RAisMEs. Mr. Chairman, members of the committee, and 

ladies and gentlemen, my name is Joseph de Raismes, and I am 
the president-elect of the National Institute of Municipal Law Offi­
cers, which is a nonpartisan, nonprofit organization consisting of 
over 1,400 local governments and local government attorneys. 

On April 8, 1995, the 18-member NIMLO board of directors 
unanimously adopted a resolution, which I have supplied to the 
committee, which opposes pending Federal takings legislation cur­
rently captioned as H.R. 9 and 925. I recognize that I'm swimming 
against the tide this morning, but my issue is not defense of Fed­
eral regulation or overregulation but opposition to takings legisla­
tion. As has already been stated, takings legislation is simply not 
a practical solution to the problem of Federal overregulation, and 
I'm here to explain the reason why city and county attorneys have 
a great concern about that proposed solution. I have nine short 
points to make. 

As historian Sam Bass Warner put it, the genius and the down­
fall of American land law lies in its identification of land as a civil 
liberty instead of as a social resource. This concept is embedded in 
the popular phrase which we have heard this morning, ''You can't 
tell me what to do with my land," which is ultimately grounded in 
the Fifth Amendment to the United States Constitution. As such, 
it is the law of the land, and we pay allegiance to that concept. 

But today this committee is considering bills that would go far 
beyond the Fifth Amendment and enshrine an extreme form of pro­
tection of private property that truly threatens the common good 
of our country and is far beyond the resources of the Federal Gov­
ernment. 

Local governments believe strongly that private property owners 
need to be treated fairly and should be eligible for just compensa­
tion for takings of their properties, and they are, according to the 
guarantees of the Fifth Amendment, but we also believe in the obli­
gation of all citizens to protect the common good, including the en­
vironment, public health, and public safety. That is why we oppose 
the takings bills before you. They will inappropriately diminish the 
ability of Federal, State, and ultimately local governments to pro­
tect environmental quality and habitats. Many will suffer to vindi­
cate the property interests of a few, and our precious natural herit­
age will be further squandered. 

While local governments are aware that the bills only deal di­
rectly with Federal Government programs, they set an extremely 
dangerous precedent in inserting the Congress in the process of de­
fining the coverage of the Fifth Amendment which applies to State 
and local governments as well. 

The recent seminal decision of the United States Supreme Court 
in Dolan v. City of Tigard has already announced a new activist 
judicial role in enforcing the Fifth Amendment which will have to 
be elaborated through case law developments in the State and Fed-
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eral courts, and the last thing local governments or, for that mat­
ter, the State and Federal Governments need is a second explosion 
of takings litigation based upon a new and amorphous Federal 
standard such as that set forth in the bills before you. 

I don't have time today to describe the Dolan case and its after­
math, but I have attached a legal memorandum which describes 
the decision and its implications and the reported case law in the 
year since that decision was handed down. I think you will have 
to agree that those effects are quite dramatic, which we will be 
dealing with at all levels of government for some time to come. 

The bills are simply not a viable solution to the problem of Fed­
eral overregulation, a problem of which local governments are often 
complained in the past. Indeed, by focusing on private property, the 
bills ignore the problems of State and local governments entirely, 
and if the Federal Government is overregulating, the principled 
and straightforward response is to cut back on the statutory re­
sponsibility that is being abused, not to layer on another dysfunc­
tional layer of regulation with unknown costs and consequences. 
That is what these bills do. They are an open invitation to litiga­
tion and, as such, are a poor substitute for a careful adjustment of 
legislative policy to decrease regulation where the burden on pri­
vate property outweighs the benefit to the public interest. And with 
the current Federal budget deficits, we simply cannot afford to 
enact an open-ended entitlement program for property owners. 

The City of Boulder has had significant issues with the Federal 
Government, especially the Forest Service, concerning water pipe­
lines on land granted to us by the Federal Government and water 
rights granted to us by the Federal Government in the early part 
of this century, but the solution there is reforms to the Endangered 
Species Act and to the FLPMA legislation, not takings bills and the 
open-ended commitment of Federal moneys that they represent. 

I'm not going to have time to describe the details of the legisla­
tion, but it is internally contradictory. The numerical limits, 20 
percent in the House bill, 33 and a third percent in the Senate bill, 
are going to be a big problem. Expect completely arbitrary results 
given the state-of-the-art in the appraisal business, and expect ex­
tensive litigation, and extensive attorneys' fees, which are specifi­
cally granted by the statute. 

I suggest that takings legislation is simply not the solution to the 
problem, and I'm not here to deny that there is a problem, I'm sim­
ply here to suggest that this is the wrong course to take. 

Thank you very much for your time. I appreciate the committee's 
serious attention to obviously somewhat critical remarks of the di­
rection the committee is taking. 

[The statement of Mr. de Raismes may be found at end of hear­
ing.] 

Mr. SHADEGG. Thank you very much. 
Reverend Mark Johnston. 

STATEMENT OF REVEREND MARK JOHNSTON, NAUVOO, 
ALABAMA 

Reverend JOHNSTON. Mr. Shadegg, I really appreciate the oppor­
tunity to be here. 
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I know that, Mr. Chairman, you are a freshman and you are still 
learning. I'm really glad I'm here, but I think that you need to lis­
ten to the little people who don't own thousands of acres like Mr. 
Pickell and Mr. Cone, but whose property rights are being abused. 
You need to know the little people down in Alabama. Come down 
there and listen to them. They would make you cry. 

I'm the Reverend Mark Johnston, 44 years old and married with 
three teenage sons. I'm a priest in the Episcopal Church, ordained 
15 years ago yesterday. I'm a carpenter by trade with over 20 years 
of experience. My boys and I love to hunt and fish and camp. I'm 
a native of Alabama. I operate a camp and conference center for 
the Episcopal Diocese of Alabama named Camp McDowell. The 
camp is 49 years old. I'm the third director of the camp, and I have 
been there for four and a half years. 

At the camp we have 650 acres of the beautiful hardwoods, for­
ests, pastures, canyons, creeks, and waterfalls. I have 53 employees 
working at the camp, and we are a year-round, seven-day-a-week 
operation. We are located in Winston County known as the Free 
State of Winston, the only traditional Republican county in the 
State. When Alabama seceded from the Union we tried to secede 
from Alabama. The closest town is Nauvoo, and if you are not fa­
miliar with Nauvoo, I'm sure you are familiar with our sister city, 
Slick Lizzard. You have heard of that, haven't you? 

Anyway, I'm here to tell you what rural Alabama thinks of pri­
vate property rights and the Federal Government. I know and you 
know that I live in the heart of conservative, patriotic America. I 
live and work with these folks every day. Timber cutters, truck 
drivers, garment workers, and small business owners of rural Ala­
bama live around me. I know and love them; they know, love, and 
trust me. Several of my employees who live in the area told me 
some things to tell you, but first let me tell you the camp's general 
problem. It looks like this [indicating plastic bag]. This is the man­
ganese. The black on there that I got by rubbing on the bottom of 
a rock. I'll shake this up first. This is the iron, OK? You watch. It 
will settle out in a minute, and you can see how the iron comes out 
and smothers all the critters that used to live in the stream. There 
is no life in there any more. 

You can see it on the bottom of some of the small streams that 
cross our property. It is iron and manganese that exceeds maxi­
mum containment levels. It is there because of irresponsible min­
ing practices that occurred about seven years ago. Central Mining, 
Incorporated, mined private property adjoining ours. They did not 
follow State and Federal regulations. They defaced and devalued 
my private property. I have an environment education program at 
Camp McDowell. Because of Central Mining I have only one small 
stream that has enough life in it so I can do a stream ecology class. 

At first reluctantly, for the past three and a half years I have 
been trying to get existing laws and regulations enforced so that 
my private property rights won't be harmed by my neighbors. In 
the last three and a half years I have been lied to overtly, threat­
ened overtly and physically, put off and entangled in an incredible 
and legal bureaucratic web. that has denied me my basic property 
rights. 
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If existing laws and regulations had been followed the Church, 
several State and Federal agencies, and the miners would have 
more money and better land and waters. Lawyers are the only ones 
that came out ahead on this one. Now I'm dealing with a bonding 
company because, of course, the mining company has gone bank­
rupt. My neighbors tell me that they don't need fewer regulations 
to protect them, they need existing regulations enforced because 
my problem at Camp McDowell is only the tip of the iceberg. It is 
the middle class and the poor landowners who are getting hurt. 
Their private property rights are being abused. 

Certainly there are good miners, good timber cutters, responsible 
farmers, and responsible manufacturers in Alabama. Most are re­
sponsible, but the irresponsible, greedy ones are severely d ng 
private property and the water that flows through it. I can s w 
you dozens of cases. I don't know of a single case where Federal 
regulations have devalued or harmed property rights in my area. 

It is interesting to note that the leadership in Alabama promot­
ing the bills are on public record also unable to identify any cases 
where private property has been devalued by Federal regulations. 
I'm talking about Richard Lindsey, a member of the Alabama State 
Legislature and chairman of the House Agriculture, Natural Re­
sources, and Forestry Commission; John Dorrill, the president of 
Alpha Insurance; Bill Moody and his son Mike who directs Stew­
ards of Family Farms, Ranches, and Forests; and I would like for 
the material documenting their inability to name any cases made 
a part of the Congressional Record. 

On the contrary, I know of an instance where a developer just 
south of Birmingham, a really upscale place, has built something 
inside the habitat of the red cockaded woodpecker and has used 
that to increase his property values. He has used it to advertise his 
location. 

I beg you to withdraw all takings legislation and strictly enforce 
present regulations in Alabama so private property owners can re­
tain the value and beauty of their land and water, and I would be 
happy to show you some of the other pictures and things we have 
got over here. 

Thank you very much. 
Mr. SHADEGG. Sure. Bring them on up so we can see them. 
Did you want to make any comments about these beyond what 

you said? 
Reverend JOHNSTON. Could you turn that around, and let me see 

what actual picture that is? Yes, that is some water in my camp. 
Where your thumb is, that is where I took this water sample, and 
it is interesting that that water comes out of a National Forest. 
They mine right next to the National Forest, and I haven't been 
able to get. the forest people to do anything to clean it up. They 
have said to me many times, "You are doing a really good job, 
Mark, we support you," but they haven't done anything on their 
own. 

Thank you. 
Mr. SHADEGG. Thank you. 
David Allen Smith. 
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STATEMENT OF DAVID ALLEN SMITH, SNOHOMISH, 
WASHINGTON 

Mr. DAVID SMITH. Mr. Chairman, and members of the committee, 
I appreciate the chance to testify before the committee. 

My name is David Allen Smith. I have lived in Washington State 
all my life. Since 1967 I have worked as a railroad switchman. In 
1974 I purchased a beautiful3.89-acre piece of land 15 miles south­
east of where I was born. It had a two-thirds-acre pond through 
which a small, clear jump-over creek flowed. There were rainbow 
and cutthroat trout in the pond as well as a few bullfrogs. The 
creek, actually the west fork of Evans Creek supported crayfish as 
well, attesting to its purity. During the winter as other ponds 
would freeze over my pond became a haven for waterfowl because 
of springs that kept the pond from freezing. 

Besides kingfishers and great blue herons that came to eat the 
fish in the pond, I would have dozens of mallards and lesser num­
bers of buffieheads, scu:ps, golden eyes, ring necks burgansers, and 
wood ducks. To many, mcluding myself, wood ducks are the most 
beautiful of all ducks. In order to draw more wood ducks, I placed 
nesting boxes around the pond. In the spring of 1990 I counted 30 
wood ducks on my pond, a thrill I'll never forget. 

In 1988 the Snohomish Chapter of the Snohomish County 
Sportsmen's Association began planting coho salmon fry in my 
pond in the hopes that we could get a run of silvers in the west 
fork of Evans Creek. 

The headwaters of the west fork began in a semiforested wetland 
about one-half mile upstream from my pond. In the summer of 
1990 the owner of a large nursery bought this eight-acre parcel 
which was mostly wetland. By early August of 1990, without per­
mits, the owner began to fill in this wetland in order to create high 
ground for nursery stock. Despite the fact that the Community De­
velopment Division of the Department of Planning and Community 
Development placed two stop work orders on the property, the 
work of filling in the wetland continued. By late August Snohomish 
County had obtained a temporary restraining order in Superior 
Court requiring the owner to cease and desist with any further 
work in the eight-acre wetland. This temporary restraining order 
was good for only 30 days, but the owner agreed at this time to ac­
quire the necessary permits and restore the wetland. However, 
such was not to be the case. As the winter of 1990/91 set in, each 
time it rained, tons of silt would flow into my pond via Evans 
Creek. There would be days on end when the color of my pond 
looked much like a cup of coffee with cream added. 

This heavy siltation continueed throughout the spring of 1991 
until, on May 27 and May 28 of 1991, the flow of Evans Creek 
stopped. On May 29 the creek started to flow again, looking more 
like a mud flow than a freshwater creek. The county went back to 
Superior Court and asked for a Federal permanent injunction in 
early June 1991. Even the Army Corps of Engineers became in­
volved. 

In the fall of 1990, after inspecting the eight-acre property, they 
found the owner had cleared 4.4 acres of semiforested wetlands and 
filled in waters of the United States without the necessary permits. 
The Corps concluded the owner was in violation of Federal law, but 
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due to their findings that the wetland was under five acres the 
matter did not fall under their jurisdiction. 

By the winter of 1991/92 the siltation of my pond had finally 
begun to lessen. However, with each downpour the pond would still 
turn the color of coffee with cream, but, unlike previous years, it 
would settle in a day or two. Today, three years later, my pond has 
one to two feet less depth and approximately 15 percent less sur­
face. The trout that used to maintain an equilibrium and spawn in 
the headwaters of the creek are almost all gone. There are no bull­
frogs and no crayfish. The Snohomish County Sportsmen continue 
to plant 2,000 coho salmon fry each spring in the pond, but none 
have returned, although there is a return on the opposite, the east, 
fork of Evans Creek. 

This year while planting fry, the Snohomish County Sportsmen 
and I observed several young wild cutthroat trout laying belly up 
in the pond. Mer they left I checked downstream. I found a few 
more. I suspect it was this nursery owner that owned the head­
waters that sprayed something on his nursery stock which is now 
in the headwaters. 

The kingfishers and the heron still visit because of the salmon 
fry, and ducks still come in the winter, but their numbers are well 
less than one-third of past years. The headwaters of the west fork 
of Evans Creek are nowhere to be seen. The area is now covered 
with nursery stock. The creek no longer flows during the summer 
months, and if it were not for a small spring approximately one­
tenth of a mile upstream from my place and another small spring 
on my place, there would be no water entering the pond at all. 

When the rains do return in the fall, all of the debris that had 
settled in the creek flows into my pond, and it still turns the color 
of coffee with cream added every time there is a heavy downpour. 

In conclusion, it is this kind of tragedy that points out why a 
property owner should not be allowed to do what he damn well 
pleases with his land. Land ownership requires stewardship, as 
this event clearly shows. With strong environmental laws, there 
will alw be those who feel they can do anything they want with 
their 1 and to hell with everyone else, be it humans or wildlife. 
In fact, my upstream neighbor is a Property Rights Alliance mem­
ber and a founder of the PRA offshoot, Stand Up Action Committee 
in Snohomish County. 

Recently in Washington State, Initiative 164 was passed by the 
legislature. If this initiative-that is, a property rights taking 
issue-is not rejected by the voters, my neighbor believes he will 
receive compensation from the county if he were to be required to 
put in a retention pond to mitigate his actions. So-called property 
rights bills in Congress are likely to have similar effects across the 
country, only on a larger scale. I strongly oppose bills which would 
reward those who abuse the land and hurt taxpayers and good 
stewards of the land. Further, I strongly oppose legislation that 
would compensate landowners for the hypothetical value of their 
land if they could develop it the way they wished and not just the 
actual price of the land that they paid initially. 

Thank you. 
Mr. SHADEGG. Thank you for your testimony. 
Sally Ormsby. 
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STATEMENT OF SALLY ORMSBY, FAIRFAX, VIRGINIA 
Ms. ORMSBY. Thank you, Mr. Chairman. 
We have resided in the suburban neighborhood of about 1,500 

homes in Mantua in Fairfax County for the past 30 years. The first 
25 of these years were tranquil and happy. Our community is 
blessed with such amenities as a good elementary school, public 
park, public hiking and jogging trail through a stream valley, me­
andering creeks, a canopy of old growth hardwood trees, as well as 
an active swim, tennis, and social club. We Mantuans have been 
proud of our neighborhood and had a real sense of place because 
we worked hard toward building and maintaining a community 
spirit, a real challenge for a bedroom community. 

That sense of place and reputation as a blue ribbon community 
came to a screeching halt one day in September 1990 when a 
Mantuan discovered oil on the surface of Crook Branch which flows 
behind her house. Investigation led to the discovery of a significant 
problem at a tank farm storage facility located nearby. The initial 
shock turned to fear when we learned that a plume of oil estimated 
at a few to several hundred thousand gallons was flowing from the 
tank farm under the adjacent four-lane highway, under the com­
mercial properties along the highway, under the tree-buffered area, 
and beneath about 17 properties of our community. Real estate val­
ues plummeted. Our community had developed the plague. 

In addition to a flat real estate market, the health impacts of the 
exposure of patches of surface water and contaminated storm sewer 
pipes have yet to be determined. Residents had smelled gas vapors 
near storm sewer manhole covers for as long as six years. A panel 
of nationally recognized epidemiologists is currently studying the 
issue. 

Mantuans living over and near the plume were under extreme 
stress financially and emotionally. Nearly 200 families signed a 
statement with the oil company in late 1992. Only two families liv­
ing on the two streets of primary impact still reside there. The oil 
company has become the property owner of about 70 homes. 

While less than 20 properties received a direct impact of the oil 
plume, our entire community had a stigma and still does to some 
degree. For nearly five years our total focus was o.n this situation, 
the contamination, the loss of real estate values, the lack of prop­
erty marketability, our community's tainted reputation, possible 
health impacts, etcetera. 

The situation didn't have to happen. Monitoring wells at the 
tank farm facility would have alerted the company of a problem. 
Out of sight, out of mind, as the saying goes. 

Based on our experience with this situation, Virginia has enacted 
regulations requiring the installation of monitoring wells and dou­
ble-bottomed above-ground storage tanks at large tank farm facili­
ties. The same is true of nuisance. The plume of oil flowing under­
ground cannot be seen. It is not a visible invasion of one's property. 
Therefore, it is argued by some, including the Virginia Supreme 
Court, that such an invasion is not a nuisance. 

A group of Mantuans brought suit against the oil company on 
that charge, among others: ''Under Virginia law, in order to recover 
for a nuisance, a property owner must show the nuisance com­
plained of will or does produce such a condition of things as in the 
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judgment of reasonable men is naturally productive of actual phys­
ical discomfort to persons of ordinary sensibilities," and I've got the 
legal references here. 

In all Vi cases permitting recovery for nuisance, the activ-
ity or condi complained of was actually physically perceptible 
from the plaintiff's property. In the present case the facts as al­
leged in the complaint indicate the underground oil spill is incapa­
ble of detection from landowners' properties. Therefore, the Su­
preme Court ruled against the plaintiffs. 

Section 4 of H.R. 9, Effect of State Law, concerns me. As a Vir­
ginian who has suffered from a private action which diminished the 
value of the privately-owned properties in our community, the re­
cent finding of our Supreme Court gives me no comfort vis-a-vis 
section 4 of H.R. 9. I do not know what the other 49 States in our 
Nation have legislated with regard to nuisance laws. It may be that 
you will find 50 variations on the theme. Is that fair to Americans? 

An action, whether by a public agency, a private company, or an 
individual, which seems an obvious nuisance to one or many prop­
erty owners may be found to be such in one or more States but not 
in others. Section 4 seems to provide an uneven application of who 
may or may not be compensated for invasions of their properties. 
If the takings legislation were in place, would citizens be barred 
from getting protective regulations enacted because our situation 
was found by our Supreme Court not to be a nuisance? 

Thank you. 
Mr. SHADEGG. Thank you very much. 
Mr. Hank Graddy. 

STATEMENT OF HANK GRADDY, REEVES & GRADDY, 
VERSAILLES, KENTUCKY 

Mr. GRADDY. Good morning. 
Mr. Chairman, my name is Hank Graddy. I'm an attorney in pri­

vate practice in a small town in Kentucky. I come from a farming 
county. Woodford County is the third most productive agricultural 
county in Kentucky and one of the most productive counties in the 
Nation. My family has farmed in Woodford County for over 200 
years. My brother and sister are currently farming approximately 
600 acres of farmland in that county. I own a one-fourth interest 
in the farm. 

I come here as a property owner who must comply with all Fed­
eral, State, and local land requirements. I'm a lifelong Republican, 
and I'm a 20-year member of the Sierra Club, and I'm a former 
elder and a current Sunday School teacher with Pisgah Pres­
byterian Church. 

I want to say that there is some irony today. I joined the Sierra 
Club about 20 years ago in Kentucky in order to fight the building 
of a dam, the Red River Dam. I joined that fight because I was 
sympathetic for the property owners that were going to be flooded 
by the proposed Red River Dam in Powell County. We considered 
our ad~1ersary, or our enemy, if you will, the Corps of Engineers. 
We thought that the Corps of Engineers was arrogant. We sought 
a common sense solution, and we successfully stopped the dam so 
that the Red River Gorge today is one of the treasures in Kentucky 
and in the Nation. 
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I thought Congressman Pombo in his discussion with Mr. Cone 
on the previous panel asked a very interesting question: What 
would have happened if the Fish and Wildlife representative had 
come with a plan to try to provide habitat for the species and an 
opportunity to offer some inheritance tax relief? There are, in fact, 
things like conservation easements that are usable in some situa­
tions to accomplish some tax relief. It seems to me that there are 
ways that we can build on the current system and perhaps remedy 
a certain approach by providing a new approach, not by scrapping 
the existing approach but by creating incentives built on the man­
dates. 

I note when Mrs. Sullenberger on the previous panel complained 
about her treatment by one agency she did, I think, say that the 
evidence that she used in order to prevail was evidence that came 
from the Soil Conservation Service. So at least one Federal agency 
there was able to help provide evidence that helped her accomplish 
in the end what I think may have been the right result. 

I told myself when I agreed to be on this panel that I was going 
to try to avoid commenting on cases I know nothing about, and I'm 
now getting away from those instructions. 

I come here today to discuss how private property owners are 
being impacted in my State of Kentucky. I want to talk about some 
situations in three counties, Bell County, Harlan County and 
McCreary County. 

In 1983 a group of citizens filed suit against the City of 
Middlesboro and the Middlesboro Tanning Company of Delaware 
because of many years of pollution in Yellow Creek. In the mid-
1970's as a result of the Clean Water Act, the City of Middlesboro 
had received Federal money to upgrade its sewage treatment plant. 
The upgrade was completed, but the plant never operated. It was 
never able to treat the waste. Essentially the chemicals coming 
from the tannery destroyed the bugs in the facilit~. The 
Middlesboro sewage treatment plant was dead on arrival. For the 
next eight years it seemed like nothing worked to solve the prob­
lem. 

My clients and I filed a tort claim against the city and the tan­
nery. You will be interested to know that count 15 of our complaint 
alleged that the actions of the City of Middlesboro in polluting Yel­
low Creek had destroyed property values of property owners down­
stream and constituted a taking under the U.S. Constitution under 
the concept of inverse condemnation, a concept that is, frankly, 
alive and well in Kentucky, and as far as I know across the coun­
try. I didn't need a statutory amendment to make that allegation. 
From my perspective, the Kentucky Constitution and the U.S. Con­
stitution worked to give me the opportunity to prove that claim 
without the necessary feature of legislative enhancement. 

We settled the case with the Middlesboro Tanning Company in 
1988-with the City of Middlesboro. The tannery filed for bank­
ruptcy protection. Ultimately at a trial earlier this year, our ap­
praiser, using multiple regression analysis for the 300 property 
owners, determined property values in Bell County had diminished 
as a result of the pollution by a figure of $1.4 million. The tannery 
is bankrupt. Those sums may never be collected. Do we have a 
claim against the U.S. Government or the State government for 
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failing to enforce requirements that keep these pollutants out of 
the water? 

In the second case, in Harlan County, as a result of a random 
well survey done in Dayhoit in 1989 as part of safe drinking water 
requirements, the State of Kentucky discovered a plume of con­
taminated groundwater at that time believed to be about two miles 
in size that contained vinyl chloride, trichloroethylene and 
dichloroethylene. We learned that for 20 years a company had been 
dumping these chemicals or solvents into a drain that went into 
the ground and contaminated the groundwater. As a result of that 
litigation, the company paid a $2 million damage claim. 

My concern and the reason I bring these before you is, if the pur­
pose of a property rights hearing that is going to try to extend the 
takings concept to governmental action, if that is truly an honest 
inquiry, then why isn't it extended to take into consideration those 
people who are victims of other kinds of governmental action? 

I think the correct solution is to find a different approach. I think 
the takings clause is not the right way to try to address these 
kinds of problems, and I go back to my reference to Congressman 
Pombo earlier on. I think the right solution is to take the existing 
laws which mandate certain activity and then to try to build on top 
of that a new way to get there that is voluntary and cooperative 
if both parties wish to come to the table. But if you remove the reg­
ulatory mandate you eliminate the incentive for the parties to come 
to the table and solve the problem. 

I see that my time is up. I obviously prepared a good deal more 
material than I am going to be able to read. I would refer you to 
the written material, and I would like to answer any questions. 

[The statement of Mr. Graddy may be found at end of hearing.) 
Mr. SHADEGG. Thank you very much, and of course all of the ma­

terial submitted will be included in the record, and the record will 
be held open for additional submissions by any of you. 

Let me just say first of all thank each of you for coming here and 
for testifying. You have added a great deal, I think, to the process 
of this hearing. 

What I find fascinating about this is how much common ground 
there is, because the Reverend, in your testimony; Mr. David 
Smith, in your testimony; Mrs. Ormsby, in your testimon;v; and 
even to some degree Mr. Graddy's testimony, what I hear IS that 
you all believe very much in private property rights. You happen 
to be viewing it on the other side. 

Particularly, Reverend, in your testimony; Mr. David Smith, in 
your testimony; and Mrs. Ormsby, in your testimony, you are each 
talking about your experiences where your own private property 
was destroyed by the conduct of someone off of your property. In 
each of those instances it appears that was a private party off of 
your property, and it is where I see, regrettably, a tremendous dis­
connect in the discussion of this issue, and that is when I hear 
phrases like "paying people not to pollute," and that what people 
m America who are concerned about the environment fear in 
takings legislation is that people will be paid not to pollute. 

It seems to me there is a great misconception there, and I often 
mention to one of my staff members that the English language is 
imprecise. It is imprecise. I think everyone in this room is of good 
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spirit and wants to achieve things. I am deeply concerned about 
protection of the environment, and I am absolutely opposed and 
would fight vigorously to oppose laws which would make it easier 
for anyone, in the use of their property, to damage the use by you 
of your property. 

For example, Reverend, in your experience, clearly the mine in­
volved has an obligation, having polluted that water and having 
then had that water migrate on your land, to be responsible for 
that and to clean it up, and, indeed, if they are bankrupt and can't 
be made to clean it up, then I think it is the task of those of us 
in the rest of society to assist in its cleanup. Several people on the 
earlier panel indicated that they had no desire to promote pollution 
or to encourage pollution. 

Mr. David Smith, your tale, the use of the land upstream from 
you to abuse it-I started law school in the State of Washington 
and actually did some duck hunting on ponds I'm sure not unlike 
the one that you have, and it seems to me we have an outrageous 
circumstance where somebody can so use their property so as to de­
stroy or damage the value of that property and then leave you 
holding the bag and say, "This is tough luck. I used my property 
the way I wanted. Too bad if it damaged your property," if it dam­
aged the aesthetics of your land, Reverend, and made it impossible 
for you to fully use that land and enjoy it as you should be able 
to. 

And, Mrs. Ormsby, the tale you tell, again, I think if that is in 
fact the law of nuisance in Virginia, I hope it is not, and I believe 
it is not the law of nuisance in Arizona, and I think the principle 
of nuisance is long-standing in America, and I would suggest that 
we ought to talk to the Virginia legislature about changing the law, 
because when somebody such as an oil company or whoever uses 
their land so as to cause an injury to your land, whether the injury 
is something you can see or whether it manifests itself in cancer 
in children who grow up on the adjoining property 50 years later 
and drink the water, someone ought to pay for that. 

But what I see in takings legislation and where I see common 
ground-and I'm going to use my five minutes to make a little 
speech here-is that I think we are all concerned about protecting 
the notions of private property and how do we get to that in a way 
that is fair, because I see private property takings not as applying 
to the situation the three of you describe where someone uses their 
property so as to destroy the value of my property. I see it rather 
as applying in situations where we as a society decide that there 
is a value that has to be protected; for example, the protection of 
a species. Then having made that decision, we say that species is 
found on your land, and, by the way, since it is found on your land, 
we are going to ask you to pick up the whole tab for not being able 
to use that land. 

One of the examples I cite is, you leave your home for a weekend, 
a long weekend, and a storm comes along on the first day. It 
knocks down a tree which breaks a window in your home. A pair 
of endangered cockaded woodpeckers fly in, and they now nest in 
your home. If society says that species needs to be protected and 
if your home has now become the habitat for them, then I think 
it is society's job to compensate you, and I think the question which 
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we are trying to address in this legislation and I believe trying to 
do so in good faith is, how much should we ask you to give up of 
your home before we say, "Oh, by the way, we'll pay you"? And the 
line we have drawn in the legislation was at 20 percent, so if you 
have 10 rooms in your house and they habitate two rooms, you are 
supposed to just give up those two rooms and forget the value of 
them and we have no duty to compensate you, but if they habitate 
more than that, then we say we are going to compensate you. 

Will that lead, Mr. de Raismes, to additional litigation? I don't 
know. One might argue that the U.S. Civil Rights Act of 1964 or 
the Voting Rights Act which I spent my legal career enforcing led 
to additional litigation. I would argue that that litigation was 
worth while. 

Now my time has essentially gone. I just want to conclude by 
saying, Mr. Graddy, I applaud you for coming here and talking 
about this in a rational way and for talking about the idea of think­
ing outside the box. Clearly, many of us on this panel believe deep­
ly that we aren't going to throw this Act out and trash it, that we 
do not want to get away from the values that exist in our current 
environmental policy, but where it has created excess, where you 
hear people testify, as on the last panel, that they are now clear­
cutting their land because they are afraid that, if they don't 
clearcut it, habitat will be created and they will be told they cannot 
use that land, we have got to do better than that. 

And you used a word which I believe is the word that has to be 
the hallmark in the future here, and that is "incentives." We need 
to create a system where each person in America wants to protect 
and preserve species so that they can survive and is not given an 
incentive by poorly written laws by us to destroy species or to de­
stroy habitat. 

Mr. GRADDY. Congressman, if I may reply as the last person that 
you referred to, as long as you and I understand that what I'm say­
ing is not to throw away the mandate, I believe that without the 
mandate upon which we try to build an incentive-based program 
we are left in the position the country has been for the past 50 
years trying to address nonpoint source pollution based solely on 
education and incentives, throwing money at it. 

We have to have some legislative expectations or requirements, 
and then we have to look for flexibility to accomplish those require­
ments, but if we can clear that hurdle in any way together then 
there may be an opportunity for common ground. 

Mr. SHADEGG. I believe there is an opportunity for common 
ground. I believe we can do a better job. 

Mr. Pombo. 
Mr. POMBO. Thank you. 
Mr. Johnston, in your particular case you talk about a neighbor, 

a mining company that you claim did not follow State and Federal 
laws in their conducting of their business. 

Reverend JOHNSTON. That is correct, and I have several letters 
from the Attorney General's Office in Alabama that verify those 
things. 

Mr. POMBO. In what way would the takings legislation that we 
passed here in the House previously affect you and the situation 
that you are in? · 
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Reverend JOHNSTON. Well, I think it would affect all of us. I 
think that is a very good question. I appreciate your asking that. 
I appreciate what you are trying to do to save this country finan­
cially and balance the budget and cut back on some of the unneces­
sary programs. I think that is a really good idea. 

In our area, both responsible and the few irresponsible miners, 
they get biologists to look over their property and make sure, fi1e 
reports-they have a lot of regulations-make sure that they can 
mine that property without harming species, particularly threat­
ened and endangered. 

It would be so easy for those irresponsible miners to hire a biolo­
gist that says just the opeosite, take us to court, and even if they 
didn't win cost us-and I m talking about all of us American peo­
ple-lots of money to try to-what they would like to do. It would 
be so much easier for them just to get the money and not mine the 
coal, wouldn't it, because it was a danger to the environment? 

I'm afraid that this takings bill will give irresponsible people 
even more leverage to abuse the Government as well as private 
landowners. 

Mr. POMBO. If the legislation had been intact and being imple­
mented over the past several years, I don't see how they could have 
used takings compensation legislation to somehow say that it was 
OK to pollute the river. We went out of our way to try to make it 
very accurate in the law itself that in no way could someone use 
that to avoid clean water regulations that stopped them from being 
able to pollute our rivers and streams, and in your case, whether 
that legislation was in effect during the time that they were pollut­
ing your stream, I see no way in which they could have used that 
to say that because we can't pollute this river we are going to file 
a takings claim. 

Reverend JOHNSTON. You are a bit naive, Mr. Pombo. Mr. 
Shadegg was talking about common ground a little while ago. The 
common ground that we all share in here is abuse of Federal regu­
lations. Some of our folks have been in here talking about the 
abuse of the opposite effect that I have had, the overregulation. I 
haven't experienced that. I have great sympathy for the woman 
from Virginia and the problems that she had. My experience has 
been the exact opposite. It has been irresponsible people not up­
holding the regulations, and because all those other regulations 
haven't been upheld, because all the other regulations have been 
abused, how can I expect that yours will be upheld? 

You know, as a small guy from Alabama, I can't expect that, and 
what I've read of your takings bill-I'm not a lawyer or anything, 
but I get the exact opposite interpretation from it. I guess it is just 
because I don't have that background. 

Mr. POMBO. Well, fortunately, I'm not a lawyer either. 
Reverend JOHNSTON. I apologize to all the lawyers in the room. 
Mr. POMBO. I was going by what the lawyers told me because we 

tried to be very exact in what we were doing. 
Reverend JOHNSTON. Yes. I appreciate your good effort. 
Mr. PoMBO. Some of the stories that you heard earlier about 

what has happened to some of the other people because of the atti­
tude of Federal regulators that we were specifically going after, 
and you state at the end of your testimony that you are not aware 
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of, and you list off a number of other people that are not aware of 
anyone who could go on record as saying that there had been some 
type of a devaluation in property values in your area, and if that 
is true, that you don't have that problem in your area of the coun­
try, then this legislation would have little or no effect on you, 
whether it was property owners who perceived that they had had 
a taking or could prove that they had had a taking, or whether it 
be on the pollution side in stopping someone from being able to pol­
lute-

Reverend JOHNSTON. Again, I have to disagree with you because 
of your speculation there, speculating that that wouldn't happen. 

Mr. PoMBo. You said in your testimony it is interesting to note 
that the leadership in Alabama who i~ ..Promoting takings bills are 
on public record also unable to identifY any cases where private 
property has been devalued by Federal regulations. 

Now it is true I am speculating, but I'm speculating based on the 
information that you just testified to that there were no cases that 
privatefroperty had been devalued by Federal regulations. 

Now apologize if my information is not correct, but I was taking 
it from your testimony. 

Reverend JOHNSTON. I hear what you are saying. I just totally 
disagree with you. 

Mr. POMBO. It was your testimony. I'm sorry, my time has ex­
pired. 

Mr. SHADEGG. Let me call on another nonlawyer, Mrs. 
Chenoweth. 

Mrs. CHENOWETH. Thank you, Mr. Chairman. 
Mr. de Raismes, I'm very fascinated with your testimony. In item 

number two you said that while local governments are aware that 
the bills only deal-the Private Property Rights Acts-only deal 
with Federal Government programs, they set an extremely dan­
gerous precedent in inserting the Congress-oh, of all people-in 
the process of defining the coverage of the Fifth Amendment which 
applies to State and local governments as well. Do you feel that the 
Congress should not have a role? 

Mr. DE R.AISMES. Fundamentally the interpretation of the Con­
stitution, under Marbury v. Madison, is a role for the courts, and 
it is my view that if Congress was indeed supporting the Constitu­
tion consistently in its enactments, particularly with regard to the 
Tenth Amendment, we probably wouldn't be here. 

When the Congress gets in the business of establishing a 10 per­
cent or a 20 percent or a 33 and a third percent threshold, which 
is nowhere in the Fifth Amendment, then I have to suggest that 
that is inappropriate under our system of constitutional govern­
ance, yes. 

Mrs. CHENOWETH. Then following that line of thinking, one 
would conclude then that the only laws really that we need are the 
United States Constitution. 

Mr. DE RAISMES. Not in the least. No, I think in regard to the 
taking of private property, the issue that is before you, the Fifth 
Amendment states the policy of the United States; and particularly 
as it regards the ongoing litigation to which local government is 
subject under Dolan v. Tigard, we are concerned with a parallel 
system of jurisprudence based on congressional policy which is at 



56 

variance with the standard set by the Fifth Amendment. That is 
a matter of considerable concern. 

Mrs. CHENOWETH. You mention in item number four, "The Gov­
ernment at all levels will have to change radically to meet the chal­
lenges of the Dolan cases"-and you are talking about Dolan u. 
City of Tigard, right? 

Mr. DE RA.ISMES. That is correct. 
Mrs. CHENOWETH [continuing]. "while preserving its role in regu­

lating the use of property for the public good." 
And then over here you talk about in section 8 the bill seeks to 

restrain government and to compensate citizens but misses the im­
portant fact that government only acts to meet what its leaders un­
derstand as the needs of their constituents, "the greatest good for 
the greatest number." 

Have you ever heard of Jeremy Bentham? 
Mr. DE R.AISMES. Yes, I have. 
Mrs. CHENOWETH. And so you follow the British Utilitarian phi­

losophy? 
Mr. DE RAisMEs. No, I don't particularlr myself. 
Mrs. CHENOWETH. Jeremy Bentham 1s the person who coined 

that phrase. 
Mr. DE RA.ISMES. Actually, I believe it was John Stuart Mill. But 

the point is that government has to make allocation decisions with 
scarce resources, and under the constitutional jurisprudence of 
Dolan u. City of Tigard and a number of other cases that preceded 
and will follow it, in the case of development actions developers are 
required to mitigate the effects of what they are going to do in 
what the Supreme Court has called a roughly proportionate way, 
and the courts are in charge of determining that rough proportion­
ality. They don't apply a 20 percent or a 33 and a third percent 
test, they simply decide what is the effect of the development going 
to be on the water, on the air, on the traffic, and then decide what 
that development then needs to contribute in order to allow society 
to deal with those impacts. I'm suggesting that that is the correct 
template to apply in the takings area and that a numerical limita­
tion is not a good way to go. 

Mrs. CHENOWETH. The greatest good for the greatest number 
though, whether it be Bentham, Mills or Marx, ultimately they be­
lieved that society should ultimately proceed to a point where there 
is the ultimate good and the ultimate happiness for the maximum 
number of people, but we here in America do not believe that what 
makes you happy will make me happy and that by the force of gov­
ernment we should not impose my happiness on you but, rather, 
give you the freedom to pursue your own happiness and individ­
ually, so long as what you pursue does not harm or take away my 
ability to pursue happiness. 

So I think it is very interesting. You are a very good writer. I 
think we have a very basic conflict of philosophies here, and some 
dayi would like to talk to you longer. 

Thank you. 
Mr. DE RA.ISMES. Thank you. 
Mr. SHADEGG. Again, I want to thank each of you for coming. I 

would love to go further into this. As I read the Fifth Amendment, 
it does not set a 20 or 30 percent threshold, it says any taking has 
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got to be compensated, so if we erred I think what we have done 
is set it too high and not too low. 

I am also mystified by Mr. Babbitt's proposal that if there is a 
private property taking that affects a parcel of land, say an acre 
or less or five acres or less, somehow there ought to be compensa­
tion and the Fifth Amendment applies, but if it is a large parcel 
it doesn't apply. 

We could go into this forever. We have two more panels. Again, 
I thank you for coming and call the next panel. 

Mr. SHADEGG. Mr. James Ayer, Brian Bishop, Georgiana Murray, 
Terri Moffett, and Marilyn Hayman. 

Once again, let me thank you all for joining us. I notice we have 
quite an array here. We move from Rhode Island and New Hamp­
shire on the one side of the Nation to Oregon and California on the 
other, and we include Wisconsin in the middle. So I look forward 
to great things and great perspective from this panel. I appreciate 
your being here. 

Mr. Ayer, why don't you begin. 

STATEMENT OF JAMES AYER, BROKER ASSOCIATE, 
COLDWELL BANKER MOUNTAIN GATE PROPERTIES, MT. 
SHASTA, CALIFORNIA 
Mr. AYER. Thank you very much. I would really like to thank 

this panel because it seems like a unique opportunity to share with 
this Congress something that I don't think has been shared before, 
and I thank you very much for that. 

I have been a real estate broker and salesperson for 16 years in 
my county in Siskiyou County, California. Five generations of us 
have been there and have loved the land. My dad was a timber fall­
er, which nowadays seems like a dirty word. The rest of the family, 
my grandfather delivered milk, had a dairy and delivered it by 
horse and buggy to the neighbors and friends. So we have been in 
the area a long time. 

Sixty-five percent of our county is owned by some form of Gov­
ernment agency. In 1994, after what we found out later here after 
the fact, two years of environmental work quietly here in Washing­
ton caused the keeper of the historic record, Jerry Rogers at the 
time, to find eligible about 200 and I believe 35 square miles of our 
area for a National Historic Preservation Area or a cosmological 
district. There were over 1,000 property owners within this district 
that were affected by this, 50,000 acres of private property, and no 
one had notified them at all as to what was going on. 

To keep it very short today, you have that in the testimony. 
There are a lot of ramifications. We formed an organization called 
Enough. With Congressman Herger's help, we got him out there to 
look at the area. He had never seen it before he had designated it. 
He came out and looked and decided, with all the outcry, they said 
they had never heard anything like what we had-the ruckus we 
had raised-that they decided to raise the eligibility level a little 
higher elevation to exclude, at least for the time being, the private 
property owners, but during that time property values virtually 
died and sales quit completely in the area. The escrows that were 
in escrow totally fell out, and, as I understand it, as I interpret the 
law, definitely the environmental groups do, from a historic dis-
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trict, whatever you can see from that district can be controlled. 
Whatever you can hear from that district can be controlled as to 
the activities on property outside of the district. So it is an ex­
tremely onerous situation that has been occurring to us, and I un­
derstand now in Virginia and Idaho and other areas starting 
throughout the country. 

In 1994 the little town of Happy Camp in our area virtually died 
because of the spotted owl situation. They had a little mill that em­
ployed the 85 families that lived there with a few other families 
around for support businesses and things. They couldn't get any 
timber any longer. They closed the mill. Those 85 families have ab­
solutely nothing at this time in their lives. They can't sell their 
homes, because who is going to buy a home now in this deserted 
little town? They have lost their entire life savings. 

In the 1970's the Fish and Game Department tried to kill the 
short-nosed sucker fish just north of us because it was just a trash 
fish and it was trying to eat all the food of the other fish and 
things, so they tried to kill it. They couldn't eradicate it. Now in 
the 1990's they want to save it and it has become an endangered 
species, and how do they treat it? They are taking all the water 
from all the farmers and the ranchers and trying to do something, 
whatever, to keep this little fish going now, and consequently there 
are no crops, the property values are going down, the ranchers and 
the farmers are having a tough time of it. 

In my own personal town in the 1800's Mount Shasta was built 
on a swamp. I guess nowadays that is a wetlands. But because of 
all the other things that are going on in the area, we are trying 
to survive on tourism because we have lost every other type of 
high-paying job-the timber industry, mining, ranching, et cetera­
but the problem is, we need more restaurants and the things that 
go along with a tourist area. 

The only real area to expand, that is grasslands that are adjoin­
ing our camps, but the environmental organizations called in the 
Army Corps of E eers, and all the developable land in those 
areas they found, orry, you cannot develop it," and these individ­
uals, who have millions of dollars in their land, have virtually lost 
it all. In one instance they have made a little bit of a trade and 
tried to trade out property to try and do something to at least de­
velop a little of it. 

We fought for year--10 years now-to replace a ski area that 
was on our mountain on Forest land and private land. We have 
gone through 10 years of appeals process. The Forest Service told 
us the other day we are no further along. We have at least another 
10 years in the appeals process, and now with the Historic Preser­
vation Act we may never see it happen. 

So, again, we are in a county that is struggling to survive, and 
it seems like everything we try and do, we are shot down at every 
corner, every avenue. 

The various agencies of the Federal Government are trying to 
buy our private land, what is left of our private land. They are try­
ing to come in and buy the very best lands, which means it re­
moves it from the property tax rolls in an already struggling coun­
ty, so we have great problems. 
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But it looks like my time is almost out. I want to read you one 
thing. It is on the Taft Memorial out here. It says, "if we wish to 
make democracy permanent in this country, let us abide by the 
fundamental principles laid down in the constitution. Let us see 
that the state is servant of the people and the people are not the 
servants of the state." 

Thank you very much. 
[The statement of Mr. Ayer may be found at end of hearing.] 
Mr. SHADEGG. Thank you. 
Brian Bishop. 

STATEMENT OF BRIAN BISHOP, RHODE ISLAND WISEUSE, 
EXETER, RHODE ISLAND 

Mr. BISHOP. Thank you, John. 
I see that this is quite a friendly audience, and that is causing 

me to rethink my hen scratch just a bit because maybe I could say 
something that would be productive to yourself. I've heard much of 
your own philosophy. 

As someone from Rhode Island, people in the Democratic Re­
sources Office were surprised yesterday when I visited on the issue 
of the Tongass Land Management Act in Alaska. They asked how 
did anybody from Rhode Island know or understand anything 
about habitat conservation areas in the Tongass since I spoke with 
some knowledge of the subject. I hope that actually this type of at­
titude and the type of gathering that has fostered this hearing will 
help to give you a sense of the unity we have in the country. 

Also my appearance and my own philosophy, you know, when I 
first came to this movement, many people believe that I was prob­
ably an infiltrator. I do wear my hair long, I carry a backpack to 
meetings, and it has taken some time to build the trust and find 
the common ground in as varied-! mean I must tell you, I come 
to this movement and I come to affecting government from a his­
tory of having asked my parents to escape or to have time off from 
a boy scout meeting so I could go to a demonstration on the mora-
torium on Vietnam in 1969. . 

And I don't say that with disrespect for the people who clearly 
served honorably and have spoken before me on these panels and 
people on the panel who may have served in the forces. I certainly 
never, as an opponent of the Vietnam War, had any quarrel with 
the people who served honorably within that war, yet there were 
people within the movement who did or who perhaps carried that 
to excess who in fact characterized the very voices of hate theme 
that we have heard echoed around Washington, especially since the 
unfortunate incident in Oklahoma City. 

Now I would suggest-and I do this with all respect to the Presi­
dent who obviously was a part of the Vietnam War movement as 
well-that what is being done to our movement in light of this and 
in light of the attempts to somehow pair us with the militia is 
nothing short of the red baiting that accompanied Vietnam, and as 
someone who was part of both movements I have seen it again. 

Now what I learned in that (anti·war) movement was not that 
as an a:iolescent and in those changing times I was 100 percent 
right or 100 percent wrong-rm not here to read out of Robert 
McNamara's book, but what I learned was to question authority. 
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Now Bill Clinton has chosen a different move, he has decided to 
become authority. Now I find that to be a rational pursuit when 
you thought that the system was unresponsive, but I can't believe 
that he can honestly look in the mirror after the things that have 
been said out of the administration regarding the way that this 
movement does and interface with the government that anyone 
could-that he could take himself seriously, and I find it to be trag­
ic, and I don't know anyone else to tell it to. 

But when you see us here with buttons that say we don't hate 
government, we are government, that is what characterizes our 
movement overall, it is not that we are old or young or that we are 
radical or not or we haven't ever been frustrated enough to take 
rhetoric and to the extent that it perhaps sounds violent as many 

feople demonized President Nixon in the (anti-war) movement. So 
really hope that I can give you the feeling of what a broad move­

ment this is. 
In specific, what I really wanted to talk about was a couple of 

wetlands cases, and my own battle has been with wetlands. I want 
you to understand that what the Federal Government does is not 
only important. All the Tenth Amendment questions that we have 
heard or the questions of whether the Federal Government might 
be adequate in its application of takings legislation obviously ap­
plies to the way that it currently administers its responsibilities, 
and I would say yes, it does leave open the question how the Fed­
eral Government is going to deal with things. 

Cheryl, can you toss that memo up? 
I haven't had the privilege of having my-although in theory I'm 

a Federal criminal, I haven't had the privilege of being treated in 
the manner that some people have, but Gaston Roberge, who will 
testify at your field hearing in Maine-and I believe Representative 
Longley has asked him to-he was in this memo from the Army 
Corps regarding his case, at the very beginning of an eight-year 
battle suggesting of Mr. Roberge that he would be a good one to 
squash and set an example. 

Now that was written by an Army Corps employee, and that 
gives you an idea of why, for us in New England, the Army Corps 
is synonymous with the disregard for property rights. Forgetting 
the Fifth Amendment question of compensation for property, that 
is obviously an equal protection issue. I mean there are many in­
tangible issues here that are not even addressed when we address 
what is the monetary aspect. 

If you have a lost family, a lost dream, a lost marriage, all of 
which I have had in my battles, those are intangible and they bal­
ance, the very same questions environmentalists pose about, well, 
how do we value open space or solace, which may not have as much 
monetary value. 

What I would really ask you to do, because there goes the light, 
is, in the pragmatic debate it has been very difficult to frame this 
because of the subtleties of framing this law regarding the percent­
age cap. I feel strongly that if we can move the debate toward im­
plementing the constitutional law that exists on an administrative 
level so that we don't have to wait eight years to ~et it, that that 
will accomplish much of what we need and that this percentage of 
value trigger is being used against us to make ours appear as an 



61 

agenda of greed. We don't want to pollute anything, we support the 
nuisance concept, and we also would want to work within our own 
States to make sure that nuisance is strong and fairly understood. 

I thank you for your time. 
[The statement of Mr. Bishop may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. 
Mr. Pombo. 
Mr. POMBO. Mr. Bishop, I just want to make one thing clear, and 

I understand what you are saying, but when myself and a couple 
of other members wrote the takings legislation a year and a half 
ago there was no threshold limit in it. The threshold limit was put 
in as a compromise. I never wanted it in there to begin with be­
cause I didn't think it was good policy. I thought it should be zero. 

Mr. BISHOP. Well, I think perhaps in a compromise with the Sen­
ate I understand-I'm not sure exactly what mechanism they 
would take, and because of the mischaracterizations, which is real­
ly what affects me most emotionally, that is why I ask that consid­
eration. 

Mr. SHADEGG. Thank you very much. 
Georgiana Murray. 

STATEMENT OF GEORGIANA MURRAY, COLUMBIA GORGE 
UNITED, THE DALLES, OREGON 

Ms. MURRAY. Mr. Chairman and members of the committee, 
thank you very much for this opportunity to speak today. 

I'm just an average landowner whose property has been devalued 
because Congress passed a Federal law which caused my husband 
and I to spend $80,000 in defense costs. When you, the Congress, 
make a law, it is never free, there is always a cost, and in this case 
the cost was to the private property owner for the benefit of, in our 
case, one class of people and also the public at large. 

The National Scenic Act which was enacted in 1986, layered 
parts of six counties in Oregon and Washington along the Columbia 
River Gorge and beyond with land use restrictions in various 
forms. It affects the development of unimproved properties and 
even the continued improvement of already developed properties. It 
outright prohibits uses of properties if it deems it will be a conver­
sion of land or that the improvement will affect the cultural, scenic, 
or natural resources. 

Some properties have been downzoned, resulting in absolutely no 
use, not even for a cow to graze on, yet these lands are intended 
to be for the public at large with no direct compensation provision 
in the Act by Congress because such lands were in supposedly re­
stricted general management areas, the more restrictive special 
management areas have a compensation feature with a simple will­
ingness of a seller to sell, and the acquisition is handled by the 
U.S. Forest Service. 

My personal experience with the National Scenic Act concerns a 
20-and-a-half-acre parcel which was once dividable under county 
regulations. It had the potential for two home sites. The Act en­
abled the Columbia River Gorge Commission to downzone the prop­
erty to a large-scale agricultural 160-acre minimum. This land was 
never going to grow into that size. It was surrounded by a road. 
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My husband made an effort to fann this rocky parcel. He 
resloped the land, planted a wind break, and ornamental trees. He 
planted grass and drilled an irrigation well. In the course of his ef­
forts, he piled rock from levels for the well site and piled up the 
overburden which means the soil that was saved from in between 
the rocks. When he piled the rock he was extremely careful to fol­
low the Oregon State laws of Department of Geology and Mineral 
Industries because nothing in the Act spoke to rock in the general 
management areas. During the course of these events we made 
three individual land use applications for a nonfann dwelling, a di­
vision of the land, and a quarry. All three were denied, and, when 
appealed, the decision of the director was upheld by the commis­
sion. 

Activities which the commission deemed to be quarrying caused 
litigation with two plaintiff intervenors, thus our one attorney, in­
experienced in civil litigation, faced four of their attorneys. The liti­
gation involved a temporary restraining order, the pennanent re­
straining order, an injunction, an attempt for a contempt action 
which sought compensation of my husband's equipment and incar­
ceration of my husband. The contempt was dismissed, but the false 
documentation by the commission staff is a matter of public record. 

The Columbia River Gorge Commission advocates publicly that 
States' laws do not apply to them. They frequently remind property 
owners that they have been empowered by the Congress to protect 
scenic, cultural, and natural resources, yet they claim not to be an 
instrumentality of the Federal Government. Something is wrong 
with the picture here. We, the people, did not get to vote on this 
legislation. We cannot even vote on the people who make up this 
commission as they are political appointments and have picked 
their own replacements in the past. 

One voting member of the commission is a protected class in that 
they are a Native American who are exempt from the Act. The 
commission cannot tell them how to live on their lands, yet this 
person can vote on a land use decision whether or not it contains 
the protection of cultural resources, and these resources may very 
well have been derived from the forbearers of that particular sov­
ereign nation. 

Please consider that you enjoy your beautiful buildings and stat­
uary here in the Nation's capital but your highest ranking official, 
the President of the United States, could not reside in our region. 
If you are wondering why, it is very simple. The White House 
would not be allowed in the National Scenic Area. Our buildings 
must be dark, earth-toned color colors more like the colors of the 
poor of the world because you, the traveling public, would be horri­
fied if a home broke the scenery being colored in such a way as to 
express the customs and cultures of people who live in the region 
of the Columbia River Gorge. 

Thank you. 
[The statement of Ms. Murray may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. 
Terri Moffett. 
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STATEMENT OF TERRI MOFFETT, JUNCTION CITY, OREGON 
Ms. MOFFE'IT. For the record, my name is Terri Moffett. I'm here 

today representing myself, a private property owner, along with my 
husband Dale, owner of Moffett Logging Company of Junction City, 
Oregon. We have been there for 29 years as a logging company 
also. 

I appreciate the opportunity to share some stories about regu­
latory problems that private landowners face in Oregon. Before I 
do that, I would like to describe my family's private property that 
has been in our family for 138 years. Our land is located west of 
Eugene, Oregon, and it is just at the foothills of the coast range. 
We own 120 acres of forestland along with 60 acres of farm ground. 
The most important thing I can offer to you today is my pride and 
love of this property. This land is the legacy left to our family by 
our pioneering great grandparents. Our three daughters are the 
beneficiaries of this tradition and culture. As girls, they raised 4H 
livestock, planted trees, and drove mint trucks. As young women, 
they treasured these experiences. 

Our timberland management has served as our rainy day fund 
for college education and will be a portion of our retirement, but 
mostly it will be an inheritance for our grandchildren of the future. 
The Moffett family are good land stewards and should not live in 
fear of Government takings but live instead in expectation of keep­
ing the tradition alive. No government could possibly care more 
about this small piece of Oregon than we do. 

In the past we have known with certainty what we could do with 
this land. Our investments in management included replanting 
areas, harvesting, and making improvements in the values. Today 
the possibility of Federal laws or State laws implemented with the 
threat of Federal actions has taken that away. We do not know if 
the land will be tied up due to the Endangered Species Act because 
we live in the coast range or some new regulatory program. These 
are questions that our children will have to deal with unless we 
make some changes now. In short, policy at the State and Federal 
level have eroded predictability and my confidence in managing my 
land. 

The examples of why we should be concerned are not far away. 
The National Biological Survey was proposed to help us, yet when 
we bring up our concerns about objections we are viewed as radi­
cals. Modifications in the ESA have been proposed, yet even the 
suggestion of peer review science receives a response like we want 
to gut the Act. So far, we have been lucky not to lose too much of 
our management flexibility with regulations. There are several, 
however, examples of where private property owners are severely 
impaired by Federal actions. 

Take the example of a large industrial landowner in southern 
Oregon. For 40 years they had a reciprocal right-of-way agreement 
with the Bureau of Land Management for access to their ownership 
bordered by the BLM. One day last year they received a letter ex­
plaining that the BLM planned to close the road. The letter asked 
if the landowner had any objections to the proposed closure. They 
also advised that if the landowner had any objection they would 
keep the road open. The landowner responded to the BLM the need 
for the road to remain in place. The landowner thought the issue 
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was dead until company foresters tried to reach the property this 
spring only to imd the road was obliterated. 

This sort of unilateral action causes the complete loss of faith in 
government agencies. To make matters worse, to repair the road 
the BLM would have to prepare an environmental analysis that 
would obviously cost money, take months to finish, and potentially 
be appealed by some group. Instead, the landowner is left to repair 
the road themselves at the direct-this was the direction of the 
BLM-with no certainty that the claim would be accepted. 

But just think what would have happened if the landowner this 
summer would have tried to reach that property to extinguish a 
fire where fires would probably occur. 

Another example of excess problems with mixed ownership was 
in Central Oregon. This situation involves a logger and a land­
owner. A logger had been contracted to harvest timber for a private 
landowner on property landlocked by the Winema National Forest. 
There are no spotted owls, no streams, no sensitive habitat areas 
on the private land. However, access to the harvest unit is on a 
Forest Service road that is within one-quarter mile of an eagle 
nest. 

The landowner was denied a permit from the Forest Service for 
access during the season seasonal restriction. Despite this, rec­
reational traffic is not prevented from entering the area and the 
nest site is within visual sight of U.S. Highway 97, a major travel 
route through Oregon. It seems just a bit inconsistent at the 
present time to stop a few chip trucks yet allow public traffic to uti­
lize the same road. 

My final example, a road contractor had plans to complete a road 
for a major industrial landowner in Willamette Valley. During the 
final stages of completion the landowner informed the operator he 
would be unable to finish the job because the operation was within 
one-quarter mile of the spotted owl nest. This spotted owl had pre­
viously been within one and a half miles the year before. The land­
owner offered to place a certified biologist on-site of the owl to mon­
itor behavior until the road was completed. The U.S. Fish and 
Wildlife would not accept the offer and stopped the job, leaving the 
road contractor without work. In subsequent years the road con­
tractor had to move three additional times because of the owl loca­
tion on this one property at $4,000 per move. The road contractor 
now has to be concerned about other jobs in the area because the 
BLM will not allow road access through the area until a two-year 
murrelet survey has been completed. 

It is interesting to note that the area in question is dominated 
by second growth stands of 50 to 55-year trees yet the landowner 
has healthy owl population densities. 

These are only a few examples of what private property owners 
face every day. I believe I am a responsible landowner, I provide 
protection to streams and to wildlife, but when the Government 
knocks on my door and says they are here to help me I'll know my 
landowner rights are gone. Better yet, before anybody in Co ess 
decides that we need more uncompensated Federal re ons, 
they should ask themselves the following question: Are you willing 
to take just one bedroom of your home to dedicate to a homeless 
shelter so society can benefit? 
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Thank you. 
Mr. SHADEGG. Thank you very much. 
Marilyn Hayman. 

STATEMENT OF MARll..YN HAYMAN, PRESIDENT, CITIZENS 
FOR RESPONSIBLE ZONING AND LANDOWNER RIGHTS, 
MAIDEN ROCK, WISCONSIN 
Ms. HAYMAN. Mr. Chairman, in the interests of time I'm going 

to shorten my written testimony. 
My name is Marilyn Hayman. I'm president of Citizens for Re­

sponsible Zoning and Landowner Riglits, a property rights organi­
zation which covers Minnesota, Wisconsin, and Iowa. 

I'm here today to express our opposition to the Mississippi River 
Heritage Corridor plan and to all other heritage area bills which 
may be proposed in the future. We wish to avoid burdens similar 
to the ones that have been expressed here today. 

Everywhere owners of waterfront property are particularly vul­
nerable. Control of water controls the use and value of land. We 
are faced with the prospect of having the entire 2,500 miles of the 
Mississippi River designated as a heritage corridor. Initially the 
corridor would be one county wide on either side of the river. We 
have a good idea of what is to come. One section of the river has 
already been designated. 

The Mississippi National River and Recreation Area, known as 
MNRRA, is the 72 miles of the river around Minneapolis and Saint 
Paul. The National Park Service was the lead agency in creating 
the plan. Industry and agriculture were totally shut out when the 
management plan was written, and as a result they formed an or­
ganization and worked and tried to moderate the plan. They have 
had some success, but, quite frankly, they are apprehensive about 
how the plan is going to be implemented. Much depends on the in­
terpretatiOn of the people who are in charge. 

Professor Dennistoun, retired from the Minnesota Department of 
Agriculture, told me there are enough loopholes, the Government 
can do just about anything it wishes. 

The river is essential to the economy of the region. There is fear 
that future restrictions will be put on fleeting facilities and would 
severely limit the barge traffic. The plan itself favors alternative 
methods of transportation. 

A State _agency document envisioned elimination of locks and 
dams. MNRRA will create continuous open space along the river. 
The goal is to restore the shoreline and the adjacent areas to a 
more natural appearance. Businesses and homes are not considered 
to be compatible with this natural appearance. As a result, they 
will be targets for eventual removal in the future. This is why we 
are opposin~ the heritage corridor plan. 

MNRRA 1s the model. It is the first segment of the heritage cor­
ridor. Again, in the heritage study agriculture and business have 
been ignored. This is a monumental plan that would affect tens of 
millions of people, hundreds of millions of acres, and megabillions 
of dollars. 

«we are talking about hundreds of billions of dollars worth of 
timber which the commission chose to ignore in their report." This 
is a comment by a man who owns a lumber business. The same can 
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be said for the agricultural production of the area. This is a "pre­
serve and restore" philosophy that can eventually be used to re­
move homes from the viewshed so it can be returned to its natural 
state. As a matter of fact, we are already feeling this happening 
from State agencies. Commissioners have said they intend to rec­
ommend designation despite the fact there is overwhelming opposi­
tion for this plan along the entire corridor and despite the fact that 
they have never held a single public hearing. 

One commissioner explained, ''We are pioneering a new way of 
government where government doesn't have to put money into a 
project, just give its blessing by way of designation." Frankly, we 
don't want any part of it. 

The list you have with this testimony, represents people who are 
opposing designation of the river. It includes Governor Tommy 
Thompson of Wisconsin. If you look at it carefully you will find that 
it represents an estimated 7,000 businesses and perhaps as much 
as 12 million people. We also have collected 12,000 signatures of 
people who do not want any interference with their property. The 
copies of the petitions are in these three books. 

The three large books were collected by, not slick media cam­
paigns, they were collected by real people, ordinary people who 
took them to meetings and family picnics, who drove their Chevies 
and Fords for hundreds of miles to let their neighbors know what 
bureaucrats were planning for them. 

Finally, I would like to quote from a letter the Park Service re­
ceived, one of hundreds in opposition to the corridor. The gen­
tleman said simply, "I was in Vietnam and fought for the land I 
didn't own. This is my land, and I will fight for it." 

Please help us to prevent any further heritage designations. 
Thank you very much for giving me this opportunity. 

[The statement of Ms. Hayman may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much, Mrs. Hayman. 
I presume you will put into the record for us and leave that set 

of petitions. 
Ms. HAYMAN. I certainly will, sir. 
Mr. SHADEGG. Thank you very much. I appreciate it. 
[The petitions were placed in the files of the committee due to 

their volume.] 
Mr. SHADEGG. Cheryl Johnson. 

STATEMENT OF CHERYL JOHNSON, NEW HAMPSHIRE 
LANDOWNERS ALLIANCE, CAMPTON, NEW HAMPSHIRE 

Ms. JOHNSON. I am president of the New Hampshire Landowners 
Alliance, an organization which came about by accident in 1991. I 
am president because I was the person who had the copy machine, 
and I probably will be president forever unless I get rid of the copy 
machine. 

It took me six months to get up enough courage to ask a question 
at a public hearing. I never dreamed I would be one day testifying 
in front of a congressional hearing. I appreciate the opportunity to 
be here even though, if you can see my hand shake, it scares me 
to death. 

Mr. SHADEGG. You are doing just fine. 
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Ms. JoHNSON. We organized because of a State river manage­
ment plan that would have begun to dictate what people could do 
on their property. The land in our area has been owned for genera­
tions by the same families, and they didn't take kindly to being 
told all of a sudden what they could do with their property. We or­
ganized too late, and we were unsuccessful in defeating the State 
designation, but in the process we discovered the river was also 
nominated to the Federal Wild and Scenic Rivers Act. 

We started learning about it. We learned that it had some very 
negative impacts on private property in other parts of the country, 
and in 1991 I was invited by the Park Service-probably they re­
gret that invitation, but they invited me to serve on the study com­
mittee, which I did. I got to the first meeting, discovered there was 
no study. This was an advocacy group, not a study committee. 
There was no study done. All the meetings consisted of people sit­
ting around discussing ways to publicize the designation to gain 
public support. It was absolutely orchestrated by the National Park 
Service. One of the participants in the study said-and I thought 
it was a perfect summation-! feel like we are all in a play and 
each night the Park Service gives us another page of the script. 
That is exactly how it went. 

Two aspects of the study are certainly deserving of your atten­
tion because this is happening all over. One, the National Park 
Service made cooperat1ve agreements with two environmental 
groups to help conduct the study. They were supposed to do public 
opinion surveys and outreach and that sort of thing. They were 
paid quite an amount of money to do it. The Park Service also re­
vealed that should designation take place these environmental 
groups would continue to be paid to do educational and outreach 
activities. 

The organizations both became very vocal outspoken advocates 
for designation, and they attacked personally and publicly anyone 
who dared to oppose them. Also, we asked ourselves how could 
these groups possibly render an objective result to the information 
they gathered if they were so biased in their view? We obtained an 
internal memo from one of the two organizations, the Merrimack 
River Watershed Council, written to its board of directors which 
proved to us that they could not remain unbiased and they could 
not render unbiased opinions. 

The memo said: "Our involvement is on two levels. First, we are 
a technical cooperative to the National Park Service and the study 
advisory committee. We are also an independent advocate for the 
study but have played down any role as an advocate in order to 
maintain the appearance of objectivity." They admitted in their 
own memo they were not objective. 

In addition to the public outreach, the memo continued, "a coali­
tion has been formed funded by the Merck Fund through the Appa­
lachian Mountain Club. This coalition's purpose is to counteract the 
Wiseuse group"-meaning us-"in New Hampshire, a paid commu­
nity organizer working in each of the Pemi communities to rally 
support for designation. This work is being coordinated through the 
Society for Protection of New Hampshire Forests, one of the groups 
being paid, and our staff person Dijit Taylor," meaning the other 
group who was being paid were now organizing a quasi-supposedly 
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grassroots group to lobby for designation while they are accepting 
money from the Park Service. 

Even more interestingly, the Park Service itself became an advo­
cate for designation. They began writing letters to the local papers. 
They attacked us personally, describing us as 
antienvironmentalists because we dared to say we don't want Fed­
eral involvement in our local land use. 

The conclusion of this whole thing happened when our towns, 
which have a local town meeting form of government-you must re­
member, we are the live free or die State, we take our town govern­
ment very seriously-our congressional delegation said they would 
not introduce a bill for designation unless there was strong local 
support, and they said the town votes would determine whether or 
not there was strong support. The towns all voted against it, all 
but one town which only voted yes by 20 votes. 

The outcome of that was that the study-the Park Service is sup­
posed to submit a final report to Congress three years from the 
date of enactment of the study, which was in 1990. It is now two 
years past that nearly. There is still no final report. They won't 
even release the draft report even to study committee members in 
spite of the fact that Senator Bob Smith and Congressman Bill 
Zeliff have both been pressuring the Park Service to do so. 

I'm told that wild and scenic river studies can stay open forever. 
A Mr. John Hoburg, who works for the Park Service, told me that 
there were several studies which are still open from the seventies 
and with a simple 90-day review they can be reopened and designa­
tion can take place, and I'm very distraught that in the course of 
this whole thing the National Park Service-we talked about and 
heard testimony on arrogance in public officials earlier, and Mr. 
Drew Parkin, who is the chief of rivers and special studies for the 
Park Service in the North Atlantic Office, saw fit to make unbeliev­
able comments in a letter to my Senator attacking me personally 
saying-here he says-my Senator wrote with a request for infor­
mation on the report. Drew Parkin replied in a letter on Park Serv­
ice stationary: "It is my understanding that your call was prompted 
by a request from Mrs. Johnson of the New Hampshire Land­
owners Alliance. She has made similar requests of me that I have 
refused to answer." He then said that-he characterized our efforts 
as saying, "Over my career seldom have I observed such a display 
of viciousness, hate, and dishonesty." He said that we were a mi­
nority of people who see the world through glasses clouded by igno­
rance, avarice, and obsession with nonexistent conspiracy, and he 
declared that the final report, when and if it is ever produced, will 
point out that these town votes were heavily influenced by the fear 
and intimidation instilled upon voters by study opponents. Mind 
you, the votes were by secret ballot, and I don't think of myself as 
an especially intimidating person. But this is what the Park Serv­
ice responded to my Senator. 

The Wild and Scenic Rivers Act is being used by environmental­
ists to control and regulate millions of acres of land and rivers all 
over the country, and it is really time that something was done 
about it. It needs to be amended, perhaps it needs to be ended, and 
certainly something has to be done to make them finish these stud­
ies to report to Congress and to abide by their own law. 
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Thank you. 
[The statement of Ms. Johnson may be found at end of hearing.] 
Mr. SHADEGG .. Mrs. Johnson, thank you very much. 
I would request that you put each of those documents into the 

record because I think they tell a wonderful tale that needs to be 
part of the record before us. 

The bells you have heard suggest that we are required to go vote. 
We have now just a little less than 10 minutes to do that. Unfortu­
nately, because it could be a series of votes, we can't even try to 
keep this hearing going nor promise to you that we will be back 
within five minutes. Normally it would take us about five minutes 
to go over there and come back, but because they have told us 
there may be a second or a third vote we simply have to recess 
until the sound of the gavel. So we will be back as quickly as we 
can. Thank you very much, and we will come back for questions. 
We will be back. 

[Recess.] 
Mr. Shadegg. Thank you all. 
I did speak with both Mr. Pombo and Mrs. Chenoweth on the 

Floor. I expect them to be rejoining us and I know they each have 
questions, so it is at some risk that I am going to go ahead and 
get started because if they don't get back here and my questions 
don't go on long enough, one of us, either some witness out there 
or myself, will have to punt. But we will do that and we will use 
this time as best we can right now. 

Several of you have testified on aspects of private property 
takings or regulation of private property in ways that are not tradi­
tional, not the Endangered Species Act implications that we so 
often focus on and the wetlands implications that we so often focus 
on, and I thought it might be worthwhile to get a couple of you to 
expand upon those areas. 

At one point in the testimony, I did note, somebody said, "Look, 
we would just like the Federal Government to get out of the busi­
ness of regulating land, reriod." That strikes a chord very near and 
dear to my heart, and am not convinced that the lOth Amend­
ment doesn't suggest that we should do exactly that. But at the 
moment, the Federal Government is very much, I think, in the 
business of regulating or affecting private property and private 
property ts. 

And in regard, when it does, I think it is important that it 
strikes a balance which is fair and that it not take private property 
rights without compensating for them, which is what this hearing 
is all about. 

Given that, let me start, Mrs. Hayman, with you. Tell me, if you 
would, what your understanding of the implications of the legisla­
tion you testified about would be. That is, if, in fact, this corridor 
is established, what is your understanding its powers would be and 
how far would its reach go in terms of taking private property 
rights from you? 

Ms. HAYMAN. They are very good questions. It is difficult in a 
way to answer them because we never know until the designation 
is made and the management plan is written just how bad it is 
going to be, but by that time, you are stuck. But looking at it 
from-I just kind of have to-I have to get my mind together. 
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Mr. SHADEGG. Sure. I am just looking-to the degree you can be, 
please be specific about what you understand its powers would be 
in its ability to restrict people's right to use their own property. 

Ms. HAYMAN. For one thing, the commission that is presently 
working has assured us that there will be no regulation of private 
lands, that they won't regulate private lands. However, they don't 
have that authority in the first place. That was not their job. 

The regulation of private lands will come by another commission, 
which is always appointed after the study is over. A new commis­
sion is appointed and that is the group that we are concerned 
about that writes the management plan and sets the guidelines 
that have to be followed by the localities. 

Now, they also tell us that it is going to be local control, that we 
won't lose our ability to make decisions. However, if you have a 
management plan and guidelines that specify certain conditions 
must exist, it is then up to the localities to pass the resolutions or 
the ordinances to meet those guidelines. So in effect, you don't have 
local control. You have-your control is from the higher authority. 

Another concern that we have is they said "initially one county­
wide". We have seen in other areas where they start out in a lim­
ited way and then as the program commences, it is expanded to a 
far wider range. 

A good case in point is the Saint Croix Wild and Scenic River, 
which is right in our area. It started out as a narrow corridor with 
the Park Service owning a thousand acres of land. The Park Serv­
ice now owns 60,000 acres of land. They have systematically re­
moved every private residence and structure along the controlled 
area of the waterway. 

Mr. SHADEGG. Actually removed them or directed that they be re­
moved? 

Ms. HAYMAN. They have directed them to be moved and there 
may have been some compensation even, but these people didn't 
want to leave. These were vacation homes. Some of them had been 
in families for several generations, but they have been required, 
obliged, finally to leave the property and--

Mr. SHADEGG. Do you know if that has occurred with regard to 
actual private property? 

Ms. HAYMAN. Yes. Yes. And now, what they are saying is, we 
really can't totally control thi~r protect this waterway, this wild 
and scenic river, unless we can control a larger area. So now they 
are going ahead and are going to control the development on the 
entire watershed. 

So we look at the Mississippi River and they started out with one 
county wide. How long is it going to be before they go up the Illi­
nois, the Missouri? They are already suggesting that, the Arkansas, 
and the Ohio River and all the rest of them and every little tribu­
tary along the way. The Mississippi River drains 31 States. It is 
the heartland of the country. They could potentially control the en­
tire heartland if they once begin. 

A Texas businessman told me, kill it right now. If they once get 
a foot in the door, you will never be able to stop them. 

Mr. SHADEGG. Thank you. 
Ms. Johnson, you wanted to comment on that question. I would 

appreciate that. 
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Ms. JOHNSON. Yes. Wild and scenic river is a good example. Wild 
and Scenic Rivers Act itself doesn't have a whole lot of specific reg­
ulation in it. However, in September of 1982, the Federal Reg­
ister published the Federal guidelines for the management of wild 
and scenic rivers. 

The Park Service today is telling people, Oh, don't worry, we 
won't implement those here, but they exist. They have now been 
superseded by a later set of regulations. They say very specifi­
cally-! wish I had a copy in front of me but I can almost quote 
it verbatim-that land uses that are in existence at the time of the 
act may be allowed to continue but all new land uses must be con­
sidered for their compatibility with the purposes of the act. So that 
sort of thing is what we are afraid of. 

Mr. SHADEGG. Can you cite for me an example of where, as a re­
sult of the act, someone has been compelled, with regard to private 
property, to remove a structure or to do something else that 
amounted to a taking, and do you know if, in fact, there was a com­
pensation? 

Ms. JOHNSON. Marilyn just mentioned the Saint·croix. The Saint 
Croix was one of the first wild and scenic rivers to be designated 
in 1968. We know people who own land on the banks of that river 
who are denied the right to cut a view of the river unless they cut 
it at a 45-degree angle downstream so that people passing by in a 
canoe won't be able to see their house. They don't want the wilder­
ness experience to be ruined. 

They fought for 20 years to keep their freedom to use their prop­
erty, and in order to keep it, to keep the land, they were forced to 
sign a very restrictive easement on the property. That is one case. 

Mr. SHADEGG. The restriction you just mentioned, the cutting the 
view at a 45-degree angle downstream, that is on private property? 

Ms. JOHNSON. Yes, it is. That is on the Saint Croix River in Min­
nesota. 

Mr. SHADEGG. OK Thank you very much. 
Georgia Murray, perhaps yours is a different law. Maybe you 

could comment on, can you give me an example of what you would 
consider a taking or an extreme restriction on the value of private 
property as a result of-is it called the Heritage Act? 

Ms. MURRAY. No. It is called the National Scenic Act. 
Mr. SHADEGG. OK 
Ms. MURRAY. I think the most extreme is with regard to our open 

space provision. The act itself says that you cannot convert agricul­
tural land to open space land. Yet, in fact, they have accomplished 
that, and in the general management area, there are no compen­
satory features for open space or any land. 

Mr. SHADEGG. It says you cannot convert agricultural land to 
open space land? 

Ms. MURRAY. Yes. 
Mr. SHADEGG. Give me-what would that mean? That would 

mean I can't take a field where I am growing corn and turn it into 
just grass? 

Ms. MURRAY. In essence, that's correct. Whatever the agricul­
tural process was on that land. It could have been an orchard or 
it could have been-doesn't matter, whatever is deemed agricul-
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tural, and I guess we have facilities in our county which would de­
note what is agricultural. 

There is-I can't remember the exact name of the entity, but 
there is an entity and so they have done on that-done that on a 
place call the Chenoweth Table, where wells have been drilled, or­
chards have been planted, not on the entire parcel. The entire par­
cel consists of maybe about 200 acres and it was the intent of the 
landowner and the zoning prior to the act that this land was going 
to be dividable and be available for home sites on a five-acre parcel 
basis, and the act comes along and denotes it open space. So any­
thing that he had planned for the future is null and void with no 
compensatory feature. 

So that is, I think, the worst part of it because actually it has 
no use. In the open space, you can't graze on it, you can't put a 
fence, you can't put a barn. The public can walk on it, but the cows 
can't graze on it, OK? So that is the worst scenario. 

There have been-in the act, though, there have been instances 
where they have tried to evict people from the property because 
they are building. Although it came in existence prior to the act, 
the final approval for the siting of the manufactured home was not 
accomplished until five months after the act. Although it was phys­
ically there, they didn't actually get the county to come down and 
approve it, and they did try to go to court to evict this person from 
the property when they learned that his placement had not been 
approved until after. They were not successful, only because public 
opinion was so against it. 

Mr. SHADEGG. OK. Let me just ask one generic question. Have 
any of you testified before Congress before? 

Ms. MURRAY. I have not. 
Ms. JOHNSON. No. 
Mr. SHADEGG. Are any of you, in the examples you have given, 

aware of anyone pursuing a takings claim, who has pursued a 
takings claim? 

Ms. JOHNSON. I don't know of anyone who has any money to pur­
sue. I know of situations where people would very much like to, but 
they are blocked just because they are told that without a mini­
mum of $2- to $5,000, no lawyer will even talk to them and that 
it could run into the hundreds of thousands if it goes to the Su­
preme Court level where their Fifth Amendment rights will protect 
text them. 

Mr. SHADEGG. Two- to $5,000 is not even-doesn't even open the 
door. 

Ms. HAYMAN. I just thought of one case on the Saint Croix and 
I have heard of this from someone who did surveying work for the 
family. They purchased a plated lot between two houses about 25 
years ago on the Saint Croix. They used it for a vacation sort of 
thing and camped out on it for years when their kids were small. 
Now they are ready to retire and they want to build on that lot. 
They cannot get a building permit because the restrictions on the 
law-on the lot are such that, you know, that the lot is no longer 
buildable. But all of these restrictions and the regulations were all 
made after they purchased their lot, a considerable number of 
years after they purchased their lot. 
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Mr. SHADEGG. Do you understand some of those to be based on 
Federal law? 

Ms. HAYMAN. I just talked with one of the-with this gentleman 
the other day and he said he believes that they are going to pursue 
a takings claim, but I don't know how far they have gone on it. 

Mr. SHADEGG. Do you know if the regulations that restrict the 
use of that land are Federal? 

Ms. HAYMAN. That is on the wild and scenic river, yes. That is 
Federal restriction. 

Mr. SHADEGG. Ms. Murray, you want to comment? 
Ms. MURRAY. We are seeking counsel for an inverse condemna­

tion on our 20-acre parcel. That is in effect a takings. 
Mr. SHADEGG. Mr. Ayer. 
Mr. AYER. One of my friends and clients on a wetlands issue 

ended up-they were going to go to court and they ended up nego­
tiating. The negotiating ended up that he would be allowed to build 
on a small portion of his property. The rest would be set aside as 
wetlands. So it never actually went. 

Mr. SHADEGG. OK Thank you very much. 
Mrs. Chenoweth. 
Mrs. CHENOWETH. Thank you, Mr. Chairman. 
Cheryl Johnson, I just-I would very much appreciate a copy of 

the letter that you had received from--
Ms. JOHNSON. I have several with me. 
Mrs. CHENOWETH. Thank you. The author of the letter, if he 

thinks you are fierce, he ought to meet your copy machine. 
Ms. JOHNSON. I would just like to point out that he no longer 

works for the National Park Service. He-Dru Parkin, who was 
chief of rivers and special studies, and Gary Weiner, who was the 
project manager for the Pemigewasset wild and scenic study, have 
both been dismissed from the Park Service, we are told, for budg­
etary reasons. 

Mrs. CHENOWETH. Isn't that interesting. I would be very inter­
ested in a follow-up on that, but I really, really would like to re­
ceive a copy of the letter. 

All of your testimony is so compelling, I am going to try to get 
as much in in five minutes as I possibly can. 

Mr. Ayer, you talked about the fact that in California now they 
are trying to take the use of water for a stubbed-nosed what, fish? 

Mr. AYER. Snub-nosed sucker. 
Mrs. CHENOWETH. What redeeming value is there in a snow­

nosed sucker? 
Mr. AYER. Well, apparently the government thought none back 

in the 1970's because they tried to poison it and tried to eradicate 
it, and then all of a sudden now it is an endangered species. And 
I don't know if you know Klamath, the Klamath River area in Or­
egon flows down into California into the Tule Lake basin, and their 
zeal of trying to protect this fish now, it is also apparently causing 
some migratory bird breeding problems because they are reducing 
the water levels in the national game refuge and which in turn 
flow to these farmers' ranches and things. So it is a real interesting 
thing. 

One of the things, you had asked someone earlier about what 
would you do in changing things. One, every single agency out 
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there isn't on the same page. Everyone has their own agendas, 
doing their own thing, and everyone causes you lots of consterna­
tion individually. If at least they were all together on the same 
page, you would have some semblance of knowing how to deal with 
these people. 

Mrs. CHENOWEI'H. That is right, and it is creating so much confu­
sion. But I do want to say if I was a snub-nosed sucker's mother, 
I would see some redeeming value. I know they talk about 
ecosystems and biodiversity and all that, so I am really trying to 
learn. But I can tell you one thing, that in your State of California, 
you people own the water and the State owns the unappropriated 
water and they have been massively taking water for use that they 
don't pay for-they being the extreme environmental community­
and up in Idaho, we watch what you do in California because even­
tually it trickles up to Idaho, and-but we really are beginning to 
speak out all over and say, This is our water. If you want it, buy 
it. 

Mr. AYER. Well, this is what is happening in our area, they are 
now coming in and buying some of our very best lands and control­
ling the water too with our tax dollars, and removing that from our 
income base. 

Mrs. CHENOWEI'H. And you know something, I think that is 
something that Congress is going to have to deal with because un­
less there is a public purpose, a public interest value that is estab­
lished that is of greater value than having property and private 
ownership, I think that they cannot willy-nilly just expend our tax 
dollars. I feel very strongly about that. 

But I can tell you that the five of you sitting up here today will 
have more impact in terms of stirring up the public interest and 
starting to state our case. We are still working with a spider web 
back here, but we are making . , and we are making great 
strides forward. And I thank John degg and Richard Pombo for 
their leadership in these issues. They are really on the cutting 
edge. And I served with Richard Pombo on the Endangered Species 
Act Task Force, and things are changing, but it is you people who 
took your country back and are fighting for our land, and, boy, we 
are fighting right with you. 

I do want to say that each one of your testimonies showed a seri­
ous violation in civil rights and some day I hope that attorneys will 
look at the pending huge case that is very winnable on individual 
violations of civil rights. 

I understand on another issue that the National Historic Preser­
vation Act has tied up about 235 square miles of land up in your 
area, and if an Indian, or a member of a tribe, I should say-I real­
ly am trying to be politically correct-if a member of a tribe can 
attribute mythological or cosmological values to this land, it can be 
protected under that act. 

How is the act impacting your communities? 
Mr. AYER. Well, what the situation was specifically is, the Uni­

versity of California-Berkeley, which probably most of you have 
heard of, was commissioned by the United States Forest Service to 
do the study because they thought there could be some significance 
to Mt. Shasta, and it all springs back to 20 some/ears we had a 
ski area there and the individual was getting ol , an avalanche 
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wiped out the ski area, and he gave the permit back to the Forest 
Service. 

Right about that time, Congress began doing the rare one and 
two studies and the wilderness studies. All the environmental 
groups came back here and lobbied for what they wanted on the 
mountain and so did the ski area proponents. 

Everybody finally agreed that 38,000 acres of the mountain 
would be designated as wilderness and 2,000 acres would be des­
ignated to replace the old ski area. 

The Forest Service set about bids for the permit again. We had 
a successful bidder, and bottom line there, we have been 10 years 
in appeals for that successful bidder. Now, by those same organiza­
tions that came back here and agreed that we could put skiing 
back there. And the Forest Service seems to be right in there 
alongside of this, Oh, there must be some historic significance now 
to this, so let's study it. They hired Berkeley. 
· Berkeley went out and did a "independent study," a nonpartisan 

study. They advertised that we want to find out what significance 
there is to the Mt. Shasta area for Native Americans. Thirty-nine 
Native Americans showed up and it ended up that they said, our 
great grandfathers worshipped this mountain from afar and the 
whole surrounding area, and therefore, by the act, it is significant 
enough to deem it a cosmological area. No one needs to set foot on 
it. Nothing need occur, only that they said that it was worshipped 
from afar. 

And so we were successful at the moment and finally we got 
Jerry Rogers out here, who has since quit, who is the keeper of his­
toric record, we got him out there, he looked, and finally said, OK, 
he got so much pressure he raised it back up some. 

It still precludes us at this point in time from getting our ski 
area. It gives the environmentalists a tremendous amount of pres­
sure that way. Plus, everything we can understand, these environ­
mental groups are working to incorporate a few Native Americans 
so that they can be the advisory groups that the Forest Service 
looks to to manage all of these lands that have been designated. 

The interesting thing is they don't even have to actually be des­
ignated; they only have to be eligible. If they are found eligible, 
then you have to treat them as if they were, and you don't even 
get any input into this, and we can't even, by the Freedom of Infor­
mation Act, get any testimony of the Native Americans. 

Mrs. CHENOWETH. Because it is proprietary information to the 
tribes? 

Mr. AYER. Yes. 
Mrs. CHENOWETH. That is happening all over, Mr. Ayer, and I 

am telling you, we are going to have to take that up here because 
it distorts the FOIA concept totally. 

Mr. AYER. And it is so sad because our county, we have got a lot 
of natural resources, we have got a tremendous amount of good, 
hard-working people who love this country and we can't hardly 
function at this point in time. If we just had the government out 
of our lives, we would be a really healthy, prosperous county and 
economy. 

Mrs. CHENOWETH. Mr. Chairman, I would like to ask Mrs. Mur­
ray just a couple of questions, if I might. 
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Mr. SHADEGG. Without objection. 
Mrs. CHENOWETH. Thank you. 
Georgia, in the act that created the Columbia River Gorge Com­

mission, did they explicitly exempt the commission from any State 
law? Did the Congress explicitly exempt the commission from State 
or local law, which is usually--

Ms. MURRAY. I don't know if it actually says it in the act that 
State laws don't apply to them, but they advocate that. I don't 
know if there is actually a paragraph, and it is a 31-page book. 

Mrs. CHENOWETH. I would like to work with you on that because 
I would be surprised if they did. If they did-very often they say 
that this is our interpretation. If they did, I would like to know so 
we can work on that and make some changes. 

Ms. MURRAY. See, they are funded by the States. 
Mrs. CHENOWETH. Pardon me? 
Ms. MURRAY. They are funded by the States but they actually 

publicly say at public hearings that State laws don't apply. 
Mrs. CHENOWETH. They were created by the Federal Congress 

funded by the States. 
Ms. MURRAY. Yes. The Federal Government created the ability to 

have a bi-State commission funded by the States. 
Mrs. CHENOWETH. Do the counties receive funds from the Colum­

bia River Gorge Commission? 
Ms. MURRAY. No, they don't. They are to administer the ordi­

nances that become acceptable to the commission that are consist­
ent with the act. They administer those now by charging fees for 
land use applications, whereas if the gorge commission is admin­
istering in those counties that have not adopted consistent ordi­
nances, there is no fee. 

Mrs. CHENOWETH. What is the accountability of the gorge com­
mission? Who are they accountable to? 

Ms. MURRAY. Nobody. Absolutely-the only thing we have been 
able to hear is that if there are wrongdoings, perhaps we can have 
an ove · hearing. But that is not even well defined and that 
is somet that Senator Hatfield has touted for a few years now, 
but has never come across with. 

Mrs. CHENOWETH. You know, I would like to just make a final 
comment in the form of a question. Have you appealed to your 
State legislature to do away with the funding? 

They are of a new mind-set, and I know being from Idaho, what 
happens down there impacts us. And I think that we would love 
to see the States withhold funding, because the governor can't veto 
withholding funding. 

Ms. MURRAY. But in our State, the governor that we have now, 
he would never do that. We did have people down there suggesting 
that they not get funded and they didn't give them what they 
wanted. They wanted about $750,000 and they gave them $556,000 
and that was about the level that they had before. 

Mrs. CHENOWETH. I think there may be other funding from other 
foundations and so forth. 

Georgia, I would really like to work with you on this, OK? 
Ms. MURRAY. OK, thank you. 
Mrs. CHENOWETH. Thank you, Mr. Chairman. 
Mr. SHADEGG. Thank you. 



77 

Mr. Pombo. 
Mr. POMBO. Thank you. 
Jim, I have talked to you before about what is going on on Mt. 

Shasta and some of the problems that it could cause in your area. 
I would like to talk to you a little bit about this concept of what 
they concede they can control and how that would affect your area. 

How much of the Mt. Shasta area is federally owned? 
Mr. AYER. It is a little bit tough to say how much of just our 

area. Like I say, 65 percent of the whole county is owned by var­
ious governmental agencies, BLM, Fish and Wildlife, Forest Serv­
ice, et cetera. Right now the governmental agencies are also the 
biggest employer. But to say exactly, I can't give you a figure 
around the Mt. Shasta area. It is a large amount and like the little 
town of McCloud, it is even larger. Some of the towns have no­
hardly any land base of their own. 

Mr. POMBO. But what happens on private property in your area 
is dictated by the laws that are established for federally controlled 
property in terms of what happens with endangered species or 
what happens with this national heritage area? 

Mr. AYER. Well, what is interesting, I find a lot of our people of 
course are moving out of the area. They can't fmd any jobs any­
more. The people that we are getting coming up from· the Bay Area, 
Los Angeles area, want a nice little piece of land next to Federal 
land, and I typically advise them that that may not be such a good 
idea because one of these days I tend to think it is going to be ab­
sorbed and they may not have their home anymore. 

I know that isn't exactly what you are looking at, but the Federal 
regulations and the environmental groups that have been pushing 
this on us now say this is-the National Historic Preservation Act 
as amended in 1992 is-such a benign law; this is simply for rec­
ognition purposes only, and we are saying, Well, then why not just 
recognize them and say, you know, whatever. 

But what you really fmd when you start digging into the law is, 
like I say, these groups are starting to form coalitions with certain 
Indian names and they are going to the Forest Service as the ex­
perts and representative of all the Indian peoples within a particu­
lar geographic area and saying, We will now help you manage this. 
And they have already, just on the side, gone out and they are ap­
pealing certain timber sales of private property that can be seen in 
what is called the view shed of the district, and if there is any 
noise pollution, so they can-eventually they can begin controlling 
everything. 

And one of the leaders of the groups even talked about when the 
water system of the City of Mt. Shasta was within one of the areas 
before we were able to get it removed, they were talking about, 
well, they wanted to make certain they could control the water so 
that we always had pure water. 

It is kind of crazy. You know, we have been managing the area 
for 100 and some years and all these folks move up and fall in love 
with it because it is so well managed. And then they want to take 
it away from us because we don't know how to manage it. 

Mr. POMBO. You mentioned view shed. I would like to explore 
that a little bit. What do you mean by view shed? 
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Mr. AYER. In this case, Mt. Shasta is over 14,000 foot elevation, 
and it is now, since with the designated area or the eligibility, any­
body sitting up on top of the mountain, as we understand the law, 
could in theory control as far as they see anything that happens 
within that area. 

Mr. POMBO. So if you wanted to build a home or a business or 
something that may disrupt the view. 

Mr. AYER. Right now they are only talking about ski towers, but 
yes, it just seems like it keeps on--

Mr. POMBO. Is there any difference in the law between a ski 
tower and a home? 

Mr. AYER. No, none whatsoever. None whatsoever. And like I 
say, what really seems scary about it is these groups that are form­
ing and purporting to be the experts for the Forest Service and the 
Forest Service is embracing them with open arms. We are saying, 
Wait a second, how did you guys get to be the experts here? 

Mr. POMBO. In my area, they have established recreational trails 
on the ridge lines and they have commanded their view shed re­
strictions from those recreational trails. 

On one particular point, they were able to stop the construction 
of a home because they could see it from their trail. From that 
exact same point in the trail, they could also see the San Mateo 
Bridge and the Bay Bridge. So it would be fairly easy to say that 
they controlled land use for most of the Bay Area from their trail, 
and I think that you are probably maybe a few years behind us but 
you are probably going down the same path. 

Mr. AYER. I believe so. And not only that, but we see this par­
ticular law now, the environmental groups have found it. They are 
starting to use it everywhere. You are going to hear from Vir­
ginians in a moment. It is happening in Idaho. Clark Collins is 
talking about a lot what is going on there. It is happening in dif­
ferent States now all over. They have come up with these districts 
and these districts are, you know, thousands and thousands of 
acres. It is the next wilderness bill, in my opinion. 

Mr. POMBO. Mrs. Murray, you also talked about the restrictions 
in your area based on view shed, on this concept of view shed. 
Have they used it in the same way in your area? 

Ms. MURRAY. Exactly the same way. We had another piece of 
property that had the ability to have a home, a bam and a runway, 
but the Forest Service had made a trail up the side of the moun­
tain and the doctor that wanted to buy it wanted to build a two­
story home and they said he couldn't do that because it could be 
seen from the trail. So this has occurred with us as well. 

We also have a woman who owns about 200 acres of property 
and she has 11 deeds on this property because she acquired them 
at different times, and under this act, when you have one person 
owning property, they join all those properties together, not by cre­
ation of a deed but by saying that if you own property that is con­
tiguous, it is one property. And her home was falling down around 
her and she wanted the ability to rebuild that home. She is an el­
derly woman, has just a tremendous amount of doctor bills because 
her husband was very ill and had a long time of illness, and she 
wanted to sell a 20-acre parcel in order to have dollars to rebuild 
that home. And they said that she could not sell the 20-acre parcel, 
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even though it was surrounded by residential use, was conveyed to 
her by one deed, because there was a view shed within 3.3 miles 
of that property and if it were developed, it could be seen. So there 
is another example of where view shed is similar to what previous 
testimony said. 

Mr. POMBO. But you are saying that there was already develop­
ment around that particular parcel. 

Ms. MURRAY. Exactly, all around it, residential development all 
around it. 

Mr. POMBO. What about strictly agricultural use? You talked 
about an area where they were planting orchards, that they had 
drilled a well and put in an orchard. Does that not destroy the 
view? 

Ms. MURRAY. No, not-no. They want agricultural use. They will 
bend over backwards for agricultural use. 

Mr. PoMBo. Have they ever told you what agricultural use was 
acceptable and what was not? 

Ms. MURRAY. No, they ne~er tell you what your options are. They 
will only allow you to tell them what you want to do and they tell 
you whether or not you can or cannot do that. And then if you want 
to submit a second application and it is anything similar, you have 
to wait a year before you can do that. 

Mr. POMBO. What about changing from grazing areas to produc-
tion agriculture? Is that OK? 

Ms. MURRAY. That would be OK That would be OK. 
Mr. POMBO. Thank you. 
Mr. SHADEGG. We have one more panel to get through and we 

are running out of time. I want to thank you all for coming, but 
before you go, Mrs. Murray and Mr. Ayer, lest we are accused once 
again of anecdotal stories being allowed to come into the record 
without substantiation, I would very much appreciate it if each of 
you, with regard to the view shed testimony that Mr. Pombo just 
brought out, would be certain that-we will leave the record open 
for 14 days following this hearing. 

To the extent that you can get in the names-the name of the 
woman you had related, she has a parcel of property surrounded 
by developed property. She simply wants to use it, consistent with 
that, and she is stopped by a view shed regulation. And, Mr. Ayer, 
if we could get that kind of information into the record, as hard as 
we can with the names of the individuals, the locations of the prop­
erty, that would help tremendously. 

Mr. POMBO. Mr. Chairman, I would also like to ask the entire 
panel one additional question along those same lines. And that is, 
if any of the stories that you have related to us are cockamamy sto­
ries that are false and exaggerated and made up, could you identify 
those stories for the record. 

Mr. SHADEGG. Seriously, this is the kind of thing we are being 
accused of. 

Ms. MURRAY. I told the truth. 
Mr. SHADEGG. So we would very much appreciate whatever addi­

tional document you could put in. It would help us build this record 
and we appreciate you being here. 

Ms. HAYMAN. Mr. Chairman, may I make just one comment? 
Mr. SHADEGG. Certainly. 
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Ms. HAYMAN. One of things that is of great concern to us is the 
fact that these studies hang around for years, that they can be re­
opened. They dust them off 10, 15, 20 years from now and they 
consider it a valid study. 

Is there no way, or could not our Congress consider a way of put­
ting a limitation, a time limit on these studies so that they cannot 
hang around forever? If we are able to defeat something now, we 
shouldn't have to worry that it is going to come back to hit us in 
the back of the head five years from now. 

Mr. SHADEGG. Yes, Mrs. Hayman, we have been talking up here, 
I have been talking with staff about some small pieces of legisla­
tion we may be able to put through to affect small issues like that. 
I would like to say perhaps we could do that. 

For example, on the Wild and Scenic Rivers Act, put in a time 
limit. The problem is that while in the law there is this concept of 
res judicata, once an issue has been litigated and resolved, it can 
never be litigated again and parties are bound by it, unfortunately, 
when you are dealing with a government like ours, it is hard for 
me to sit here and say that we will ever have that kind of concept 
with regard to public policy. Because as you have seen all day long, 
stories about people where the government has made certain rep­
resentations, the tracks-to-trails, all of those. So we can try to deal 
with it specifically, and hope to. 

Mr. BISHOP. I would respond very briefly to Mr. Pombo's question 
which perhaps was rhetorical or comical in a sense. But there are 
certain instances, and people tend to capitalize on this, where it is 
simply the perception of the way that government operates as a re­
sult of the arrogance and as a result of the very real experiences 
that some people have experienced that other people may develop 
a certain paranoia of even dealing with the government. 

And so therefore, there are many people who can't come to you 
with a specific story, or who on occasion may be taken to hyperbole. 
I have given you three specific examples which I will submit fur­
ther documentation to back up the general nature of my comments, 
but I think that we need to be not derailed by the fact-or we need 
to recognize the fact actually that aside from specifically where 
property has been affected, the chilling impact on the dreams of 
Americans and the dreams of people, this is another totally intan­
gible impact of regulation that cannot be measured monetarily. 

Mr. SHADEGG. Thank you. Good point. 
Let me call the last panel. Alice Menks, Margery Pinkerton, 

David Guernsey, Bill Burgess, and Carol La Grasse. 
Let me begin by first thanking you for your patience. It has been 

a long day, I think a very productive day. We appreciate your com­
ing and staying with us and being available and having the })a­
tience to bear with us to the end. We very much appreciate it. We 
also appreciate the distances you have traveled to be here and are 
anxious to hear from you. 

So let's begin with Ms. Menks, if you would. 

STATEMENT OF ALICE MENKS, PRESIDENT, VIRGINIANS FOR 
PROPERTY RIGHTS 

Ms. MENKS. Thank you for your patience in sticking around, too. 
We appreciate that. 
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We thank you for examining the property rights issues because 
we in Virginians for Property Rights believe that property rights 
are the solution to our environmental problems because of the 
clear-cut lines of responsibility and it capitalizes on an owner's nat­
ural desire to protect what is theirs, and our government agencies 
have been left pretty well unchecked, as you have heard today, and 
we feel property rights are a way to deal with that. 

Your takings legislation in H.R. 925 is a step in the right direc­
tion, but I do want to point out that it leaves out the National Park 
Service as some of the agencies that needs some oversight. So we 
consider it a beginning but we don't consider it dealt with com­
pletely. 

We are dealing with problems like heritage areas and trails and 
parks and rivers and things like you have heard about today. My 
particular involvement is, I live near Shenandoah National Park, 
and living next to a national park can be a rather harrowing expe­
rience. 

I found out four years ago, they were beginning a related land 
study on land that was five miles from the actual boundary of their 
park that exists today, and I found out that this was because they 
said that in 1936, an authorized boundary was set up within which 
they could accept properties. And they consider this a boundary 
today that is five miles larger than what they have in eight dif­
ferent counties. 

My concerns arose because I started finding out the National 
Park Service tends to take over properties; whether actually buying 
the properties and taking them out of hands, they do remove the 
local, State and representative form of government when their bu­
reaucrats step in. 

So I have fought very hard over the last few years to make sure 
this doesn't happen in my community, however, even as I am testi­
fying, they are studying my property in spite of all my hard work. 

We found out through FOIA information that the superintendent 
of our national park was discussing issues like inverse condemna­
tion and things with the Conservation Fund, a private environ­
mental group. We found out too that the National Park Service ap­
propriated thousands of dollars for land it did not own in the 1992 
budget. 

We tried to point this out to Congress and all we got was, our 
Senators gave a slap on the hand but the Park Service got the 
money anyway. We couldn't get anyone in the Park Service to take 
responsibility for this action, and so they are trying to manage my 
property? I don't think so. 

We are concerned because it is like living next to a sleeping drag­
on, and it is not good to know when this dragon is going to wake 
up and try to gobble up our community. Our Representative Bliley 
has put in H.R. 1091 to try to take the boundary that exists right 
now in Shenandoah National Park and the Richmond battlefield 
parks, which have similar problems and you will hear about it, and 
we want support for this bill. 

It would help a lot of landowners to rest a lot easier because we 
know the park could still continue to expand but it would at least 
come under your scrutiny. Right now it can happen without any 
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light of public day. It can go to people like Conservation Fund and 
get around it. 

I did document some of these abuses in a book called "Us Versus 
NPS," which I would be happy to furnish to anyone who would re­
quest one. We have found that the Park Service is coercive and 
abusive in other situations like along the Appalachian trail. They 
were forcing a farmer to take an easement on his property or they 
would condemn it, but they were requiring this easement-he could 
not use any mechanized equipment on his farm, and when he was 
beginning to fight this because he saw that there were people who 
were leasing land right next to him from the Park Service who 
were allowed to use mechanized equipment and he just didn't think 
that was fair, and that kind of abuse is not necessary. The Park 
Service did back down when the right people were brought to bear, 
but this kind of thing is what they try to get away with. 

Another problem we have in Virginia especially is historic des­
ignations and you have heard about the Mt. Shasta situation. Well, 
we have beaucoup situations in Virginia with historic districts. One 
of the biggest ones is the size of Manhattan Island. It is to com­
memorate one small Civil War battlefield, the Brandy Station Bat­
tlefield, and there is a cloud over all that property within 21 square 
miles. 

I know one farmer who was trying to retire and he had permits 
to put three houses on the edge of his farm. He wanted to keep the 
bulk of his farm in tact, but he couldn't do the three houses be­
cause he couldn't get financed because he was unsure of what he 
could and couldn't do, even though he had the permits. 

There was a situation last week. I went to a section 106 hearing 
from the Corps of Engineers who was dealing with a man who was 
trying to deal with less than one acre wetlands and the Corps was 
satisfied with the wetlands issue but the preservationists were 
using this as a historic issue. They wanted the whole 21 square 
miles to be examined under this one little wetland permit again. 

Average landowners just don't have the funds to deal with these 
problems and they don't have the funds to hire archaeologists and 
wetlands experts and biologists and to go legal authority to get 
these things removed. 

So what we are trying to say is, we are tired of trying to see the 
public good being put on individuals' backs, and people who are 
trying to put in parks on the cheap are costing the public little but 
they are costing individuals too much and we need your help. 

Thank you. 
[The statement of Ms. Menks may be found at end of hearing.] 
Mr. SHADEGG. Thank you very much. 
I would like to right now request a copy of Us v. NPS for myself, 

and I hope you will supply one for the record as well. 
Ms. MENKS. Surely will. 
[The submission of the booklet "US vs. NPS,. was placed in com­

mittee record files.] 
Mr. SHADEGG. Margery Pinkerton. 
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STATEMENT OF MARGERY B. PINKERTON 
Ms. PINKERTON. Mr. Chairman, Members of the committee that 

are here, my name is Rennie Pinkerton and I am from eastern 
Henrico County, which is east of the City of Richmond in Virginia. 

I know Alice Menks-sort of by accident. We got together be­
cause we had a mutual problem. I started into this 12 years ago­
well, 15 years ago now-when the National Park Service "served 
us with papers through a newspaper'' that said that they were 
going to take our property as a national park! We had to read 
about it in the paper! It had passed the House of Representatives 
and was on the way to the Senate. 

At that time, I had my first son in my arms. He was an infant. 
That child is now 15 years old and is very patiently waiting for us 
today. Fifteen years I have been dealing with this. 

The bill failed. It was an "Omnibus parks bill." 
Then in 1989 we got served the papers for a national historic 

landmark. 
I went to law school and actually practiced before I had kids, and 

then life kind of changed a little thereafter; which is fine, because 
I don't have time for it anymore anyway. All I do is private prop­
erty rights stuff. 

It is going on so much in Virginia that historic designations­
they could take all of the State of Virginia should they choose to. 

If there is a "Heritage Bill", I don't think that there will be any­
thing left. They are looking at the Shenandoah. They are looking 
at going from Jamestown up to Richmond and up to Fredericks­
burg. There will not be anything left. 

In 1991, we did kill the "national historic landmark", incidently, 
by going and arguing and showing where the National Park Serv­
ice had lied in the documents that they had presented to the com­
mittee (National Parks System's Advisory Committee, History 
Areas Committee). They did not come back after us again. 

Instead, the Civil War Sites Advisory Commission identified an 
area for a battle that would probably take 100 acres. It is now 
10,000 acres! It is so large they have to have the right site and the 
wrong site. 

If what Congressman Bliley said is true, and I am sure that it 
is, my superintendent let him know that they wanted our prop­
erties in that area for a new headquarters. This is not an appro­
priate way to do business. 

This document right here is supposed to be a "draft" document. 
It was an agreement between the local governments and the Na­
tional Park Service, and they had a meeting on it. I was very fortu­
nate, I was in an area where I asked the superintendent, "Hey, 
when can I get a copy of that?" And she dropped one (the docu­
ment, "Conserving Richmond's Battlefields") in my briefcase and 
said, "Don't tell anybody I gave it to you." 

Well, I went straight to the copy shop and made copies of it and 
handed it to people, and said, "Read this; let's figure it out." It has 
got things in here that the Richmond National Battlefield Park 
presently has an authorized boundary of 250,000 acres. They own 
a little over 700. With the taking of the Malvern Hill property, they 
will double the size of their current holding. However, we are all 
within this boundary~ 250,000 acres-vulnerable to condemnation 
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with "donated funds"-with "donated funds." They don't have to 
come to Congress for an appropriation. They don't have to get ap­
proval for this. 

Why title companies have not caught onto this and said, "Oh, my 
gosh, these people are really under a cloud with their properties." 
I don't know. I don't know whether to even tell them or not, be­
cause I am one of those people. When they start pulling second 
mortgages because they don't know whether people are going to 
hav:e the money to pay them off or not because the property is not 
worth anything, this is what worries me. How many people are 
going to go bankrupt? 

So Tom Bliley's bill is to freeze the boundaries as they presently 
are, with a few exceptions in Richmond, and in Shenandoah and 
a few other areas, which don't really concern me, because the peo­
ple there have said that they want those things. I would ask for 
your support on this bill because that would then give us an oppor­
tunity to go fight for these other things. 

Having gotten into this area for the last 15 years, I realize that 
all of these property rights issues are vastly and horribly con­
nected. 

The "greenways" situation that you were hearing about, the rails 
to trails, there is something in here (Conserving Richmond's Battle­
fields) that talks about those particular things. It even gives them 
a name. I heard Francis Kennedy, Director of the National Park 
Service's wife, several years ago say, Oh, Richmond has been se­
lected to be the "premiere greenways area" and we are going to 
start having meetings. 

My daddy and I looked at each other and we have been attending 
meetings all over the world. We finally killed that, too; but not 
after going through it for over a year, going to meetings. The Con­
servation Fund was there (at the ~enways meetings). The Na­
tional Park Service was the one "facilitating it," and it was nothing 
but a bunch of special interest groups that were going to go up 
every stream, every creek, across every power line, every field-ev­
erything had been marked off. When the Farm Bureau found out, 
they were not real thrilled about it. 

We have found these people to be oppressive, aggressive. They 
have been scheming to figure out what to do. 

Everything I have I got from the Freedom of Information Act. 
Thank you for it. I don't always get it right away, but when I get 
it, at least I can do something with it. 

There is so much that I want to tell you, I cannot do it in five 
minutes. I have been doing this too long. I know things about wet­
lands. I know things about Shenandoah. I know about Brandy Sta­
tion. I know of things all over the nation, simply because I have 
to. 

I want my life back. I want a home for my children to live in. 
I want to know that these people cannot come back and "get me" 
again. I have lived on this property since I was three. I live next 
door to my parents. My husband was kind enough to say we could 
build a house there, and we have. My parents are getting old. I 
need to know where my children's future lies. 

Please help. Please help us with this bill (H.R. 1091). Please put 
the National Park Service where it should be, by limiting its budg-
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et, and changing the National Historic Preservation Act of 1966. 
Tell them they cannot designate property as "eligible", even for the 
National Register of Historic Places, over the objection of any prop­
erty owner. To do those things would correct a lot of these errors. 

Thank you. 
[The statement of Ms. Pinkerton may be found at end of hear­

ing.] 
Mr. SHADEGG. Thank you. You did a marvelous job in just five 

minutes. 
David Guernsey. 

STATEMENT OF DAVID GUERNSEY 

Mr. GUERNSEY. Yes, sir. Mr. Chairman, I have to say, I think a 
lot of us have been waiting, I have been waiting 20 years for this 
day, and believe me, just to wait a couple extra hours is a very, 
very small price to pay and we really appreciate it. But if you held 
this hearing every day for the next two decades, you would never 
get all the stories. And as we look at it, we see a pattern that keeps 
on recurring in these. In almost every instance, it is not just the 
government versus a private property owner. The private property 
owner is really up against an in-depth special relationship of gov­
ernments with some sort of private special interest group and envi­
ronmental advocacy group, and many times, these are funded by 
further backed wealthy, privileged interests which have a far dif­
ferent agenda from what the public is being told, and my written 
testimony goes in depth to one of these, that involving the Appa­
lachian Mountain Club. I won't go into that, except come right to 
the point at the end that the Appalachian Mountain Club operates 
a hut system for hikers on national forestland under a 30-year per­
mit for no fee. 

It is now-it has been accused of siphoning off over a $1 million 
a year from this hike hut system in direct violation of its permits. 
This leverages with more foundation grants to go into political ad­
vocacy. The Forest Service looks the other way. In return, the Ap­
palachian Mountain Club lobbies for the Forest Service funding as 
identified by Forest Service staff for whom lobbying is prohibited. 
Now, those are their words, not my words. 

When they get into political advocacy, one example, the Forest 
Service, the Appalachian Mountain Club and 23 other environ­
mental organizations have formed a partnership and this is their 
categorization, not mine, to green-line the 26-million-acre Northern 
Forest which puts hundreds of thousands of property owners at 
risk. 

The AMC has intervened with many environmental groups in the 
dam relicensing process under the Federal Energy Regulation Com­
mission. One thing they did in Maine is they are pushing to have 
the applicant accept condemnation authority so it can go around 
and condemn other private landowners abutting the project even 
though there is no new construction involved. 

One of these abutting landowners happens to be the State of 
Maine, so you have a private landowner being forced to condemn 
public land in order to satisfy the environmentalists' appetite for 
preservation. 
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The Appalachian Mountain Club is this year in the process of 
getting repermitting. Its 30-year permit expires this September, I 
believe. They have asked that the Forest Service pay for all the en­
vironmental analysis. 

The Forest Service, it looks like, is going to respond. It responded 
by saying, Well, there is no environmental work really needed. I 
think here is an example where oversight of this repermitting proc­
ess is certainly in order from some entity other than the Forest 
Service. They have certainly shown themselves incapable of doing 
this. 

Coos County, which is the northern New Hampshire county, has 
appropriated $25,000 just to try to protect their rights in this 
repermitting. That is a lot of money for a local county to spend just 
on legal fees to protect itself against the relationship with an envi­
ronmental organization and the Forest Service. 

I think something should be done about limiting the Federal En­
ergy Regulation Commission's authority to those legitimate power 
issues. It should not be in the land-grabbing business. But underly­
ing all this, however, is the fact that these problems will never go 
away until we can make the nonprofits and their funding sources 
accountable to the public for the harm they are causing. 

We found evidence in this of substantial grants to the Appalach­
ian Mountain Club from foundations to promote greenlining in the 
northern forest, and that is a quote out of their grant. Local gov­
ernment officials demanded to see the actual grant documents and 
these requests were denied. Accountability requires free public ac­
cess to the relevant facts and we would ask that you force some 
sunshine into this process and provide for the imposition of severe 
sanctions against those who abuse it. 

Thank you. 
[The statement of Mr. Guernsey may be found at end of hearing.] 
Mr. SHADEGG. Thank you. 
Mr. Bill Burgess. 

STATEMENT OF BILL BURGESS 
Mr. BURGESS. Thank you very much. 
Honorable ladies and gentlemen of the committee, I am honored 

to be here today. My name is Bill Burgess and I am a fourth gen­
eration landowner and logger from Chelan County in the State of 
Washington. My family settled in Chelan County on July 4th, 1895 
and began logging and sawmilling. On July 4th, 1995, we will have 
our one hundredth centennial celebration. My family is still manag­
ing the same forestlands that my great grandfather settled and we 
have been good stewards for 100 years. 

At this time I would like to present a photo collage that I have 
got of the past, present and hopefully future management of that 
parcel. I would like to share that with you. I have shown the land 
manager's pictures there and if the past managers were alive 
today, I have showed pictures of the trees on our property that rep­
resent the ages of those managers. I have got-my great-granddad 
there was-he would be I think 125 years old today, represented 
by trees of that age class, so we have got a mixed age class over 
that property. 
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Our property consists of approximately 2,000 acres and we take 
good care of our forest environment because that is where we work 
and live. We have a variety of wildlife on our land including elk, 
deer, bear, cougars and numerous species of ground rodents, squir­
rels and chipmunks. We also have northern spotted owls. 

The U.S. Forest Service tells us that we have owls on our land 
because we have created spotted owl habitat through our forest 
management practices over the last 100 years. Our timberlands 
that once represented security and a source of income for my great 
grandfather, my grandfather and my father are now in jeopardy. 
They are being disrupted and destroyed through fire, insects and 
disease because of crazy management policies that have been 
adopted by the U.S. Forest Service because of the Endangered Spe­
cies Act. 

Our timberlands are intermingled and in some cases surrounded 
by U.S. Forest Service managed lands, so their management or 
lack thereof affects our lands. An example of this nonsense forest 
policy can be shown with the 1994 forest fires in Chelan County 
where 200,000 acres of habitat and approximately one billion board 
feet of Federal timber burned up. 

The U.S. Forest Service, during their backburn operation in their 
firefighting effort, knowingly burned up a spotted owl nesting cir­
cle. My family had a 40-acre parcel in the owl circle that was 
consumed in the backburn operation. To date, we have been unable 
to obtain a harvest permit to salvage-log our burned timber, be­
cause it is in the northern spotted owl circle. These regulatory ac­
tions are devastating to the owners and to the forest resources. 

The 1994 Chelan County fires were predicted. The U.S. Forest 
Service lands have been abandoned and the Agency has decided to 
let nature and the enviruses manage the resources. 

The Federal forestlands are loaded with huge fuel concentra­
tions. Insect infestations and disease are running uncontrolled on 
Forest Service lands and are having devastating effects on the pri­
vate timberlands and wildlife habitat. These buildups of fuels have 
been created because the Forest Service has stopped all profes­
sional, scientific forest management activities. 

Without a good salvage harvest plan over the burned area, the 
private landowners can be assured that the devastation will con­
tinue. The insect infestations will move off from Federal lands and 
on to private, as will forest disease and the potential for additional 
catastrophic fires. 

In the State of Washington, the Department of Natural Re­
sources, through the revised Code of Washington, requires private 
landowners to control forest insect pests and diseases. If you don't, 
the State has the right to do it for you and charge accordingly. 

This law should be in effect against Federal lands to force the 
U.S. Forest service to get their forests back to healthy conditions. 
It is difficult to maintain a healthy private forest when your Fed­
eral neighbors ignore the problems and let nature take its course. 

Chelan County represents about 1.9 million acres and is 88 per­
cent government owned. That leaves 12 percent of the land base in 
private ownership. Private property is being purchased at alarming 
rate by the U.S. Forest Service through a mechanism of nonprofit 
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environmental organizations purchasing lands and selling it to the 
U.S. Forest Service at huge profits. 

This takeover of private lands by the Federal Government will 
have devastating effects on the remaining private property owners 
of Chelan County. The tax burden to operate the infrastructure will 
be greatly increased on remaining property owners as the tax land 
base is reduced through these fraudulent land sales. In some in­
stances, the land sale to the Forest Service is prior to the sale to 
acquire the property. They sell it before they own it. 

My family has initiated land trades with the U.S. Forest Service 
to block up our ownership to make more efficient management for 
the U.S. Forest Service and ourselves. The U.S. Forest Service has 
stated that they would . prefer to outright purchase our land than 
trade. That attitude will only reduce the existing tax base in our 
county and goes against our principles of selling the tax land base 
to the Federal Government. 

This concludes my remarks. Thank you very much for the oppor­
tunity to testify. And I will be available to assist you if you have 
additional requests or questions. 

Mr. SHADEGG. I thank you very much. 
I would appreciate it if you can either working with our staff or 

on your own, figure out how to make a copy of that photo collage 
and get it into the record. I think it would be very nice to have in 
our record to show the way you have shown it there. And so---

Mr. BURGESS. I can do that. 
Mr. SHADEGG. If we can fmd a photocopy shop or somebody that 

can mount that on a machine and get us a copy, I would appreciate 
it. 

[The photocopy may be found at end of hearing.] 
Mr. SHADEGG. All right, Carol La Grasse. 

STATEMENT OF CAROL LA GRASSE, PRESIDENT, PROPERTY 
RIGHTS FOUNDATION OF AMERICA 

Ms. LA GRASSE. Thank you, Mr. Chairman and Members of the 
committee. 

I would like to say something personal. My name is Carol La 
Grasse, President of the Property Rights Foundation of America. 
Over the years, I have been slandered with every sort of accusation 
from being involved in the Oklahoma bombing to being a well-paid 
tool of Exxon and Chevron. But in fact, we in Upstate New York 
and others have, with our own personal resources, defeated such 
measures as Peter Berle of the Audubon Society and others' propos­
als for the Adirondack Park, Congressman Maurice Hinchey, or As­
semblyman Maurice Hinchey's proposal for the Hudson River 
Greenway and the Hudson River Heritage, and this spring the 
Rockfellers' and others' proposals for the designation of the Catskill 
region as a United Nations Biosphere Reserve, these and so many 
other programs. Some of us have lost our life's fortunes, yet we re­
main and have been all these years unpaid volunteers. 

I want to thank you from my heart for the privilege of testifying 
today on behalf of three individuals who have entrusted their sto­
ries to me. This is a shortened version of my full statement. Volu­
minous, very revealing documentation is also available. 
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Here are examples of how Federal environmental laws and regu­
lations have made farm, home and church lands unusable while 
the private property owners have home the losses and costs. The 
130-year-old family farm of Bart Dye in Shoals, Indiana was seized 
by the Farmers Home Administration in 1984. Mr. Dye's problems 
began when he and other farmers in Martin county started having 
difficulty obtaining the usual operating funds after they tempo­
rarily stopped the expansion of the Hoosier National Forest into 
the county in 1977. 

After the 1983 drought, 14 farms in that county were taken by 
the Farmers Home Administration. Under the Farmers Home Ad­
ministration, his lands deteriorated greatly, including the collapse 
of a 150-foot bridge, 18 miles of fence wrecked, and pasture gone 
to weeds. 

In 1991, after six years' delay, Mr. Dye was granted the right to 
lease his land, but he could not obtain a buy-back because the 
Farmers Home Administration required easements under the 1990 
farm law and the endangered species law. The easements would 
leave the use of his land to the whim of the Fish and Wildlife Serv­
ice. 

This procedure has encumbered or transferred to environmental 
agencies over 1 quarter million acres of farmland. The easement 
law needs to be repealed and a voluntary conservation program 
substituted. 

Farmers need redress so that those who drain their equity in 
lease payments because of the easements can apply them to buy­
back. And like others have said here in connection with national 
parks, national forest boundaries need congressional definition. 

Marinus Van Leuzen, an elderly Texan in Port Bolivar placed his 
prebuilt home on a high and dry four-tenths of an acre parcel that 
he had owned for 25 years. For a crime against the planet, so Fed­
eral Judge Samuel Kent said, he sentenced Van Leuzen, who had 
fled the Nazis from Holland and fought seven years in World War 
II, to a fine of $350 per month for eight to 12 years, totaling 
$50,400, a ¢ant 20-foot apology billboard and the restoration of the 
wetland. H1s house is to be ultimately removed. 

Mr. Van Leuzen was forced to create a moat around his house 
which is now filled with stagnant water. His estranged wife just 
sued for divorce because she is afraid of the Federal Government. 

The office of his Congressman, Representative Steve Stockman 
has informed me that even if the Clean Water Act is revised under 
current proposals, Mr. Van Leuzen's sentence would not be remit­
ted. 

Churches are not exempt from financial tribulations caused by 
wetlands rules. A Free Will Baptist church, a mission church in 
Waldorf, Maryland just south of the Beltway, was recently estab­
lished on a three acre parcel. But the Corps of Engineers decreed 
that about 35 percent of the property should be off limits to save 
another wetland. The denomination, which has already spent about 
$155,000 for the parcel, was forced to spend $45,000 for a parking 
area. 

Now, on another personal note, I am an environmental engineer, 
over 30 years of involvement as an environmentalist and a civic ac­
tivist, as a public elected official and as a professional environ-
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mentalist. The point where property rights advocates depart from 
people who lay exclusive claim for themselves to the name environ­
mentalist is where the environment law and its imposition override 
constitutional protections of human rights, especially property 
rights. Idealistic causes should not be used to trample fundamental 
rights, and to deny the American tradition of private landowner­
ship. 

Thank you again. 
[The statement of Ms. La Grasse may be found at end of hear-

ing.] 
Mr. SHADEGG. I thank you very much. 
I appreciate each of you coming forward and telling your stories. 
Mr. Pombo, why don't we start with you. Any questions? 
Mr. POMBO. Thank you, Mr. Chairman. 
Ms. La Grasse, on your second example, you said that he had to 

put a billboard outside of his home and put a moat around his 
house. 

Ms. LA GRASSE. Yes, that is correct, Congressman Pombo. In 
fact, Mr. Bishop, who testified earlier, had the good grace to visit 
the site and there is a photograph here. There are also some photo­
graphs attached to the testimony with a short summary of the lat­
est status of his situation. 

Mr. POMBO. Under what thinking did they do that? 
Ms. LA GRASSE. Well, it was a further perversion of justice even 

beyond Judge Samuel B. Kent's sentence. The judge decreed that 
the wetland be restored, but when the Corps of Engineers' enforce­
ment official carried the enforcement out, she required that the 
land be excavated two to three feet below the surrounding area. So 
what happened was that she required that this area in effect be­
come a moat, and it truly is a moat around his house. It has no 
basis whatever in law. 

Mr. POMBO. I have heard a lot of stories, but, you know-I have 
heard the stories about-in my area where somebody would affect 
a half acre of wetlands and have to recreate 11.5 acres somewhere 
else and I have seen a lot of these scenes, but I have never seen 
anything like this and I really don't understand what the thinking 
is behind--

Ms. LA GRASSE. It truly is incomprehensible. I have explored 
every nuance of this. How we as thinking people could sit in this 
room and be debating this is incomprehensible to me. But the en­
tire parcel is four-tenths of an acre. His house occupies part of that. 

Mr. POMBO. The whole parcel is four-tenths of an acre? 
Ms. LA GRASSE. The entire parcel, yes, sir. 
Mr. POMBO. And ultimately he has to remove his house? 
Ms. LA GRASSE. Ultimately when the funds are accumulated in 

this escrow account, the house is to be removed. So you have this 
74-year-old gentleman who served his country, is respected in the 
community, experiencing public humiliation. His wife, who he was 
tremendously concerned about becoming upset, is now so upset she 
is suing for divorce and he also is going to have to know that the 
house, a good human habitation, will go to waste, a perfectly usa­
ble human facility. 
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Mr. POMBO. OK. I will read the rest of that. I may have more 
questions about that. I don't understand-! don't know, maybe Hel­
en's idea of term limits for judges isn't a bad idea. 

Ms. LA GRASSE. It isn't that bad of an idea. Forgive me for con­
tinuing, but the reason I presented this case today was that I don't 
believe-and I am not a lawyer, but in my reading of the bills, I 
can't see any way beyond another very complex lawsuit that he and 
other people like Bill Ellen and Ocie Mills and so many others 
whose cases are well-known would have any redress because they 
already experienced their sentences. But I feel that there is a real 
need for Congress to give a form of redress and remittance of sen­
tences to these people, in a correction bill format or some other 
kind of separate legislation. 

Mr. POMBO. Ms. Menks and Ms. Pinkerton, you both talked 
about the park area in Virginia and I understand what your con­
cerns are, that we had hearings on that bill in my committee and 
discussed it quite a bit. I do have a few concerns about that bill. 

You have a road that is a national park and they want to pur­
chase land that is owned by the Conservation Fund with Federal 
dollars because it is in imminent danger of being developed, to ex­
pand the road that is a national park. And that is in that bill. 

Ms. MENKS. I am not sure I understand what you are referring 
to. There is a--

Mr. POMBO. Twenty-five lots. 
Ms. MENKS. Yes, little tiny portions of road that they don't have 

a right-of-way on and they are trying to get the Park Service­
Mr. POMBO. No. They have-what they are doing is they have a 

road and it is a national park. 
Ms. MENKS. Are you talking about the Blue Ridge Parkway and 

the Skyline Drive? 
Mr. POMBO. I would have to ask. I think that is what it is 

though. 
Ms. PINKERTON. Maybe the Colonial Parkway. That is Mr. Bate­

man's portion? 
Mr. POMBO. Yes, it is in Mr. Bateman's area. 
Ms. PINKERTON. I am sorry, sir. I am not familiar with that part. 

I remember listening to it when we were at the hearings that 
day-the price was rather steep. 

Mr. POMBO. It is a million dollars. 
Ms. PINKERTON. I was not familiar with that part. I realize that 

the bill was put together with the intent of trying to get it through, 
and taken care of, because all of them individually are so parochial, 
was my understanding; that nobody would be too interested about 
them separately, so they were all thrown in the hopper together. 

Mr. POMBO. We are attempting to bring some finality to the situ­
ation that you are in, and there are just some things that we need 
to work out before we can go any further on that because I do have 
some concerns about that. I have some concerns, some deep con­
cerns about the way that Congress has added national parkland as 
pork. Instead of saying that this is a unique area that we need to 
protect for future generations, we have used the National Park 
Service as a means of dispensing pork through the U.S. Congress. 
And I think that if you looked at the parks that we have created 
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in the past 20 or 25 years out of this Congress, you would under­
stand what I mean. 

I mean, there are a lot of things that we call national park that 
are not national/arks. Even the Secretary of the Interior, Bruce 
Babbitt, has trie to get rid of a couple of roads that we call na­
tional parks. So we have some serious reservations. 

I would like to ask both of you a question, though. What kind 
of an area do you live in? Is this a rural area? Is this a subdivision? 

Ms. MENKS. Where I live is a rural area. There are farms all 
around me. 

Mr. POMBO. It is farmland where you live? 
Ms. MENKS. Yes, and most of them have been there for at least 

100 years. 
Mr. POMBO. Ms. Pinkerton. 
Ms. PINKERTON. Where I live is an interesting place because it 

is at the intersection of Interstate 295 and State Route 5, and yet 
it is out of view of, and a mile from, that intersection, which is a 
circumvential road around Richmond and which will take you to 
I95 and to I64-the major highways to Williamsburg, Petersburg 
and Fredericksburg. All the neat little places that the National 
Park Service would like to be close to, which is why I mentioned 
the headquarters idea, you can see why the Park Service would 
like to be located there. 

We own three and a half acres which is part of my parents' prop­
erty-together we own eight acres. We raise Christmas trees on it, 
and kids. Around us is farmland and a few houses, and it is basi­
cally rural. Our property is on a small State road, but it is one of 
the major roads in the area. I can't say that it is subdivision area, 
and I can't say that it is all comQletely open space either. We are 
about nine miles from the City of Richmond. 

Mr. POMBO. Would you estimate the number of people who live 
within that 250,000? 

Ms. PINKERTON. About 400,000 people within that. They have no 
intentions of taking all that property. It includes the entire City of 
Richmond. 

Mr. POMBO. Oh, it includes the entire city of Richmond? 
Ms. PINKERTON. Yes, sir. The way it reads (the boundary legisla­

tion), it is five miles from each existing park and five miles from 
the City of Richmond. What happens is when you go east in my 
direction, you have got the City of Richmond out five miles and 
then they overlap in five-mile concentric circles. Then there is the 
Malvern Hill unit which takes you actually into a couple of other 
counties. That one takes you into Charles City County and some 
others, and Hanover, so it takes in 250,000 acres, taking in at least 
four different jurisdictions, maybe five, a little bit of each. 

What they have the right to do is to condemn land, with private 
funds, and we know there is no lack of private funds, if you look 
to the Conservation Fund, etc. They have even been out to talk to 
one of our nei§:hbors. His daddy had put a price on the property 
and they said, 'Well, that is too much." He said, ''Well, that is what 
my daddy wants for it; he intends to retire on this piece of prop­
erty"-what he gets for it. And they said, "But look at all the tax 
benefits you can get." He said, ''Well, I am telling you, this is what 
I want." And they walked away. 
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They may well be back if they can designate the area as a his­
toric landmark. They will then lower the value and they may then 
be able to purchase it. 

I am sure you have heard this before, that once they do that, the 
value is lowered and people will beg the Park Service to buy them, 
and then they will treat them as a "willing seller'' because the 
value has been lowered. There are a couple points-

Mr. POMBO. Let me ask you on that, it is designated parkland? 
Ms. PINKERTON. It is not now designated. 
Mr. POMBO. If it was--
Ms. PINKERTON. Yes, sir. 
Mr. PoMBO [continuing]. If it was designated parkland, the only 

logical person to buy that would be a conservation group or the 
Federal Government. 

Ms. PINKERTON. Right. 
Mr. POMBO. So they begin to set the price. 
Ms. PINKERTON. Yes, sir. There would be no market. 
Mr. POMBO. And as they go in and buy a piece of property and 

then go to the next one and get it for a little bit less and the next 
one for a little bit less, you become a willing seller because you 
know what is happening to your property values. 

Ms. PINKERTON. That is correct. 
Mr. POMBO. So a provision in the law that says "willing buyer, 

willing seller'' really does no good if there is only one buyer. 
Ms. PINKERTON. Precisely. That is the way it has been when we 

watched things-we went to hearings in the State of Virginia. One 
Senator there had a constituent with a problem. They had des­
ignated their property, over their objection, as a historic site or dis­
trict, and these hearings-! went to them all, all over the State. 

So when I say I want my life back, I mean it. I go to more meet­
ings than anybody deserves to have to go to. Everybody at these 
meetings testified how it had reduced the value of their property. 
One lady lost a $5.5 million contract because she was on the rail 
line into Washington; of course they "walked". They then spent all 
of their retirement funds trying to figure out what had happened 
to them on lawyers and they are now back at work. So we 
know--

Mr. PoMBO. It can't happen that way. Everybody tells me when 
they designated a park area that you are going to have increased 
tourism and recreation and your property values are going to soar. 

Ms. PINKERTON. And you believe that? 
Mr. POMBO. No, I don't because where I live. But that is what 

we hear. 
Ms. PINKERTON. I realize that. It is not true. Everybody that I 

have dealt with, except the people who have some special interest 
involved and are P.art of a special interest group, understand that 
property values wtll fall, and every example that had been given­
Mrs. Menks was at some of those hearings with me-every exam­
ple, every bit of testimony showed that the value went down. 

If you are talking about an inner city where you are going to re­
vive the buildings and make the whole area from trash to treasure, 
you are talking something entirely different. But when you are 
talking rural properties, there is no way but down. There is no way 
but down. 
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Mr. POMBO. Thank you. 
Mr. SHADEGG. Mrs. Chenoweth, do you have any questions? 
Mrs. CHENOWETH. Just two, Mr. Chairman. 
Mr. Guernsey, this relationship between the Forest Service and 

the Appalachian Mountain Club consortium, it is more-it is quite 
overt. What is the outcome of that? What is----

Mr. GUERNSEY. Well, what is maybe one of the strangest things, 
is the permit is up this summer. They have not yet announced 
what the process is going to be for permit renewal and here it is, 
you know, June, and what people up in northern New Hampshire­
and I am talking about the public officials-are afraid of is they 
will wait until some long weekend and then come back Monday 
morning and find out it is all over and it has been reperll"Jtted, and 
this is why that rural county has appropriated $25,000. That is a 
lot of money up there just to spend on lawyers and just to try to 
protect their interests. 

Now, they, for instance, have asked the Forest Service to get an 
audit of the Appalachian Mountain Club to find out where this 
money is going. The Forest Service has refused. You know, this is 
just a very small sketch of what has happened up there. There are 
files this thick that the county officials and municipal officials have 
of years of trying to get the Forest Service to have some oversight 
in this. 

And the Appalachian Mountain Club, one particular instance, 
they fought the permitting of a hydro improvement plan by the 
local paper company there that was going to lower everyone's prop­
erty taxes by 20 percent in the City of Berwin. The environmental­
ists fought it so hard that the paper company backed out. So every­
one lost. All the people in that city lost that tax windfall. This goes 
on and on and on, and I didn't even cover that aspect in my testi­
mony. 

Mrs. CHENOWETH. Mr. Guernsey, do you have pretty good attor­
neys? 

Mr. GUERNSEY. Me personally? 
Mrs. CHENOWETH. Yes, the citizens there who have been fighting 

this for so long. 
Mr. GUERNSEY. Well, I mean, I am not a resident of that section 

of New Hampshire. You know, I am in Maine and there are dif­
ferent things they have been fighting in Maine. I have no idea who 
the attorneys are of that-I don't know if you are asking if I have 
got good attorneys to protect me from a liability suit by the AMC 
or what. 

Mrs. CHENOWETH. No. Quite frankly, I think sometime we are 
going to have to look at suits under RICO because there absolutely 
is a criminal element when people get together to put a plan to­
gether that would ultimately deny people their ability to make a 
living, their property and their civil rights. Some day we are going 
to have to have some attorneys who are aggressive enough or ag­
gressive sufficient to the aggressiveness on the other side. 

Mr. GUERNSEY. Well, I certainly like the way you talk. 
Mrs. CHENOWETH. Carol, it is sure good to see you again. 
Ms. LA GRASSE. Thank you. 



95 

Mrs. CHENOWETH. I am shocked at this sign, but that is good 
work and in the true tradition of Carol La Grasse. Thank you for 
providing it for the committee. 

Mr. POMBO. Mr. Chairman, I am asking your permission, I had 
a couple more questions I wanted to ask if.--

Mr. SHADEGG. Well, I thought you would do that, but let me get 
a couple in myself here just very quickly. 

Mr. Burgess, are you familiar with the President's veto of the 
emergency timber salvage provision that was in our rescission bill? 

Mr. BURGESS. Yes, I am. I am familiar with the fact that he ve­
toed that bill. It is devastating to the area we live in. 

Mr. SHADEGG. Let me ask you, as I understand your testimony, 
you have owned this land for over 100 years and as a result oflour 
conduct and your proper management of that land, you create the 
habitat for the northern spotted owl; is that right? 

Mr. BURGESS. That is correct. 
Mr. SHADEGG. And now the Forest Service or the wildlife service, 

Fish and Wildlife Service, has come in and designated some of this 
habitat? 

Mr. BURGESS. No. We are in-some of our property lies within 
an owl circle. We have got the-the owls are paired up and just off 
of our property on national forestland and then we have a 1.8 mile 
circle that is drawn around that nesting pair and that takes us in 
on our private property. 

Mr. SHADEGG. Probably one of the circles we saw on the map. 
Mr. BURGESS. That is correct, but I am on the east side of the 

Cascades so my designation is a bit smaller. I think it is about 
3,000 acres for a pair. 

Mr. SHADEGG. And in that vicinity, you have timber that was 
taken down by a fire, is that correct, and could be used now if you 
had authority to go in and get it? 

Mr. BURGESS. That is correct. During the fire situation, I can un­
derstand the need to do some backfuing. The Forest Service uses 
that technique to try to stop wildfire. 

The owl circle was such sacred ground that the public could not 
cut firewood inside that owl circle and the Forest Service, in their 
attempt to control the fire, set that on fire and it burned up about 
40 percent of a parcel that the family has and now they have been 
denied harvest application or the opportunity to go in and harvest 
our own timber. 

Mr. SHADEGG. So the timber is lying there and you are denied 
the authority to go in and harvest it even though it is down on the 
ground at this point, is that right? 

Mr. BURGESS. It is standing dead. The needles are all burned off 
for the most part, yes. 

Mr. SHADEGG. And it could be timber at this point? 
Mr. BURGESS. Yes. 
Mr. SHADEGG. Is there any prospect that you will ever have the 

ability to go get that timber? 
Mr. BURGESS. I am not sure. We have submitted a claim against 

the Forest Service. The forest ranger said that we would be com­
pensated for the loss. I am not sure if his compensation is like 
what we think we have. 

Mr. SHADEGG. He didn't pull out his checkbook, I take it. 
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Mr. BURGESS. I am not sure if he will even admit to the state­
ment that he made. 

Mr. SHADEGG. What would you estimate the value of that tim­
ber? 

Mr. BURGESS. The loss was predicted for the standing timber 
that we could determine a value and then a value is estimated on 
some of the younger growing stock. There were trees there that 
were 15, 20 years old. In 20 years, those would be harvestable. I 
think the value is estimated at approximately $450,000. 

Mr. SHADEGG. And at this point it is sitting there and at best­
Mr. BURGESS. That is correct, and the timber is still in good 

shape and I think we have got probably about 18 months yet that 
the timber could be salvaged and maintain the value. 

Mr. SHADEGG. And if it is not salvaged within that 18 months, 
will its value be lost? 

Mr. BURGESS. That is right. 
Mr. SHADEGG. Maybe a takings compensation bill would require 

them to decide to let you have it. 
Mr. BURGESS. The frightening thing about this is, though, this 

timber that I am talking about on our small parcel is almost insig­
nificant because the FeCleral Government, the Forest Service, has 
one billion board feet of the same kind of material standing out 
there that is going to fall down and be lost. I don't even know what 
the value of that could be. But if they don't harvest that under the 
salvage bill, they are going to create a catastrophic fire situation 
that isn't going to go away and they are going to burn us up. 

Mr. SHADEGG. Would that have been salvageable had the Presi­
dent not vetoed the rescissions bill? 

Mr. BURGESS. That is salvageable today, absolutely, and we have 
still got about 18 months on that. All the private landowners in the 
area that have also been bumed that aren't on an owl circle are 
harvesting theburnt timber as fast as they can because they real­
ize the value of that timber. I think only in America can we waste 
that kind of value and resource. 

Mr. SHADEGG. How many people does your company employ? 
Mr. BURGESS. Well, approximately 15 people, and some ol' those 

are my brothers and my dad and folks like that. We are just a real 
small logging contractor in that area. 

Mr. SHADEGG. Let me flip to one quick last question. AB I under­
stand the State of Washington law, were you to manage your pri­
vate land the way the Federal Government is managing its land, 
the State would have the right to come in and improve the prop­
erty so as not to dam~ surrounding property; is that right? 

Mr. BURGESS. That 1s correct. We would be declared a nuisance 
and they would step in and take care of the problem and assess 
damages and put a lien against us. 

Mr. SHADEGG. That is a consistent theme that I have heard 
today. I wonder if we should add to takings legislation the right of 
private property owners to go after the Federal Government for 
aamages wlien it mismanages Federal land in this fashion, because 
it is happening again and again. 

Mr. BURGESS. ft is devastating to private property owners. They 
are the worst nei.J!hbor you could ever hope to have. 

Mr. SHADEGG. itverytiody's land is nobody's land. 
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Mr. PoMBO. Mr. Burgess, on the scenario that you just laid out, 
they are telling you that you can't cut down the trees on your prop­
erty? 

Mr. BURGESS. That is correct. We applied for a harvest permit 
application through the State of Washiit.gton and have been denied 
to date because that property is within tlie boundaries of the north­
ern spotted owl circle. 

Mr. POMBO. If your request is denied and you cannot harvest 
trees on your private property, what is your property worth? Could 
you go in there and build homes or is there another use that you 
could have? 

Mr. BURGESS. No. That is designated timberland. It is off ana­
tional forest system road, fairly rugged terrain. 

Mr. POMBO. So we are not talking about development; we are 
talking_ about totally timberland. 

Mr. BURGESS. It is timberland. That is why we own it. 
Mr. PoMBo. Can't cut trees down? 
Mr. BURGESS. That is correct. 
Mr. POMBO. So it is not timberland. 
Mr. BURGESS. And the owls wouldn't have been there if we 

wouldn't have been there first. 
Mr. POMBO. So what can you do with the property if you can't 

cut trees down? 
Mr. BURGESS. Pay taxes on it, I guess. 
Mr. POMBO. Have you talked to an attorney about a takings 

under the Fifth Amendment? 
Mr. BURGESS. Well, at this point all we have done is submit a 

claim to the U.S. Forest Service through the local district office and 
have not had a response from that yet. So I am not clear on wheth­
er or not they are foing to pay damages or how they are going to 
approach it. We wil certainly follow that up. It is not a--

Mr. POMBO. Now, one of the things that is always talked about 
is that no one has ever taken a claim on endangered species for a 
taking of their property. And if you don't mind me asking, why 
haven't you? 

Mr. BURGESS. We were advised by the local Forest Service dis­
trict to pursue it through the small claims or the court of claims 
at the district level initially, and the district ranger told us that we 
would be compensated for our loss. So I guess--

Mr. PoMBo. Does that normally happen? Are they paying other 
private property owners for their loss? 

Mr. BURGESS. I don't think there is any evidence of that yet. This 
thing-you know, we only got the fires out because it snowed in Oc­
tober and so it has just been a short time that we have had to pur­
sue this. 

Mr. SHADEGG. Will the gentleman yield? 
Mr. PoMBO. Yes. 
Mr. SHADEGG. Just one question. When they told you that you 

should pursue this claim administratively, was that the claim-a 
claim based on the damage due to the fire and their having to light 
a backfire, or was that a claim based on the fact that there is an 
endangered species there and you are not allowed to cut? 
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Mr. BURGESS. A claim based on the damage done by the fire. 
Mr. SHADEGG. OK, thank you. 
Mr. POMBO. So if there had not been a fire and you had green 

trees standing, would they have let you cut them? 
Mr. BURGESS. You would have to do a fairly detailed manage­

ment plan. If the Forest Service had harvested timber nP..xt door to 
you, they may not have let you cut. It depends on how much you 
have that is available for spotted owl habitat. 

The potential is there, I guess, that yes, some day we could, if 
we made a plan, there was the opportunity to harvest some of the 
timber. 

Mr. POMBO. So there is a possibility that some day maybe you 
could have used ;rour own property? 

Mr. BURGESS. That is correct. 
Mr. POMBO. And this is not just you; this is other private prop­

erty owners in the area? 
Mr. BURGESS. That is right. If you have got an owl circle, you are 

affected by that. We do h.ave the opportunity that if the owls fly 
away, for instance, or die of old age or for whatever, they can sur­
vey that owl site for two years and if the owls have disappeared 
and are gone, then you can adjust your management plan accord­
ingly. 

Mr. POMBO. OK. 
Mr. Guernsey, in your statement you say that a memo of a 1992 

annual meeting of the Forest Service and the AMC stated under 
the heading of Corporate Relationship Lobbying, "More an oppor­
tunity to exhibit the strength of a partnership than a negative con­
cern, we need to be more coordinated in our interests so that the 
AMC's high regard in Washington can be used to lobby for funding 
for forest needs as identified by the U.S. Forest Service staff for 
whom lobbying is prohibited." 

Mr. GUERNSEY. Yes, sir. That memo is attached, the firSt page 
of the memo that has that in it so-

Mr. POMBO. That was going to be my next question. 
Mr. GUERNSEY. I think it is an eight-page memo. I can certainly 

give you the whole memo. 
Mr. POMBO. I would like a-I would like a copy of the complete 

memo. 
Mr. GUERNSEY. I have an extra copy with me. I can leave it 

with--
Mr. PoMBO. And leave it for the record as well because this is­

that is serious. 
Mr. GUERNSEY. Well, again, I am glad to hear you say that be­

cause it seemed to me, but there have been a whole lot of things 
over the past 20 years which have been serious and seem to have 
gotten swept under the rug. So I am very happy to hear you say 
that. 

Mr. POMBO. Well, there is a new day, and thank all of you for 
giving us that. But this is--1 guess maybe things have been ig­
nored for so long that things got this bad, that they were using out­
side groups to do what they were specifically prohibited in law from 
doing. 

I have heard stories of the National Park Service going to outside 
groups and having them purchase land that they wanted to hold 



99 

until they were able to get money out of Congress, which concerned 
me a great deal. But this is a serious-a serious statement that is 
here, and if you would provide that for me, I would greatly appre­
ciate it. 

Mr. GUERNSEY. Yes, sir. 
[The memo may be found at end of hearing.] 
Mr. PoMBo. Yes, ma'am. 
Ms. PINKERTON. When you are talking about these, what I call, 

"incestuous relationships/' and who does the lobbying, there is 
something that I would like to share. That is that the Association 
for the Preservation of Civil War Sites, Inc., pretty well-known 
around here, fought Disney, et cetera, not them in particular but 
a lot of its members. When I first looked at this group of people, 
and my daddy is a member, he gave them money because he 
thought the idea of private people with private money buying bat­
tlefields was an excellent idea. That is the way it should be done. 

What they are doing, of course, is buying battlefields and giving 
them to the Park Service. They also give tours. In one of their doc­
uments about two years ago was a tour bit of information, "Meet 
the tour leaders," and the tour leader was their executive director 
(then they changed the title to President) Will Greene. Mr. A Wil­
son Greene, it says in there, used to work as a park employee at 
the Fredericksburg National Park and is on leave to create and be 
executive director of the Association for the Preservation of Civil 
War Sites. 

They were headquartered out of Fredericksburg. They are mov­
ing to Sharpsburg, Maryland, because when Mr. Greene has re­
cently left and gone to Pamlin Park, the new fellow coming in (his 
name is Dennis Frye), he is a Park Service employee at Harper's 
Ferry and he too is on leave to do this, and they are moving to 
Sharpsburg, where he grew up, at Antietam in Sharpsburg. 

They are putting their headquarters downtown, I understand, 
with ISTEA money that the local government asked for, and the 
people who live downtown are very upset about having their nice, 
quiet town turned into a tourist area, because they intend w have 
some kind of a tourist thing. 

Mr. POMBO. Are you saying that they used the ISTEA money? 
Ms. PINKERTON. To buy a building to house the APCWS. That is 

my understanding from a friend who lives there. 
What I am asking you, would somebody please find out what 

these things mean? What does "on leave from the Park Service" 
mean? Is he gathering retirement points at our cost? Is he getting 
insurance at our cost, as citizens? What does that mean? 

Are they just another arm of the Park Service to go out and scarf 
up property and give it to the Park Service so that they can expand 
their holdings when they don't even take care of what they have 
got, I know, in Richmond? 

I keep asking these questions, and in a public meeting, somebody 
did. And Will Greene did say, "Well, you have done your home­
work". When they asked, "Are you a Park Service employee, were 
you indeed on leave to do this? Did you work for the Park Service?" 
And his response was, "Well, I can see you have done your home­
work." 



100 

I don't know what it means and I would like to know whether 
we are all paying for this group and whether it truly is a separate 
private entity or not. 

Mr. POMBO. I think we can find out. And as far as this AMC 
thing goes, are you aware of any Federal money that they get in 
terms of grants or anything in your--

Mr. GUERNSEY. I am not aware of any specific grants that they 
get. It would not surprise me at all if there were some. They, of 
course, do get free use of Forest Service land, which I suppose 
could qualify as a grant. At the same time, they complain that 
other users of Forest Service land aren't paying enough. So there 
is that kind of double standard which isn't all that unusual. 

Mr. POMBO. Well, thank you very much, and as the Chairman 
said, the official record of the hearing is going to remain open for 
two weeks and I would appreciate any further information that you 
do have, if you would provide that for the task force. 

And along these same lines, Mr. Chairman, I do think that pos­
sibly this begs for a hearing into these exact issues and possibly 
we could talk to the Chairman of the full committee, . Don Young, 
about possibly having a full committee hearing to look into some 
of these issues and some of the things that were brought up by this 
particular panel, because I am extremely concerned about some of 
the testimony that we have received here today. 

Mr. SHADEGG. I would join you in that. It seems to me that there 
is some extremely disconcerting aspects to the testimony we have 
heard. 

Let me conclude simply by again thanking each of you for taking 
the time, each of the witnesses that came today. 

Let me also reiterate what Mr. Pombo said earlier: A new day 
is dawning. 

Mr. Guernsey, I guess you said you have waited for this day for 
20/ears. I believe another witness said she waited 12 years or 15, 
an now has a son who has grown. I will tell you, I am personally 
committed to this task and will not let go of it as long as I have 
an opportunity to serve. 

I do want to conclude by thanking the Chairman of the full com­
mittee, Don Young, for creating this task force and for making 
these hearings possible, because without him and his commitment 
to this, none of this would have been possible. You would not have 
been able to be here. I think this has been very productive, and I 
appreciate your time. 

I guess I also want to thank each of the Members of the task 
force who has been able to spend some time with us today, take 
it out of their schedule to hear this testimony. And again, thank 
each of you for coming and thanks to each Member of the task force 
that participated. 

With that, we stand adjourned. 
[Whereupon, at 3:42p.m., the subcommittee was adjourned; and 

the following was submitted for the record:] 
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STA'.L'EMENT OF ROBERT KLEEMAN 

My name is Robert Kleeman. I have assisted several landown· 

ers in Austin, Texas obtain 10a permits. I am here today as general 

counsel for Take Back Texas, a nonprofit property rights group. Take 

Back Texas literally sprang into existence less than eleven months ago. 

People in Hays, Blanco and Travis Counties became alarmed by a well­

coordinated attempt to utilize federal law and federal regulations to 

prevent all future economic development in a 354 square mile area. 

The *environmental" initiatives that stirred the people included 

a petition to designate Barton Creek an Outstanding National Resource 

Water, a FWS proposal to list the Barton Springs salamander as endan­

gered, and, a news leak that the United States Fish & Wildlife Service 

(FWS} had considered declaring portions of thirty-three Texas Counties 

critical habitat for the federally listed gold cheeked warbler. 

As this committee knows, Texans cherish their land, More 

than 95% of Texas is privately held. These simultaneous efforts to create 

a de facto federal preserves energized and broadened the property rights 

movement in Texas that culminated last month in the adoption of in the 

most extensive real property rights legislation adopted by any state. 
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While giving harmed landowners greater and easier access to 

the courts good, it is not the permanent solution. The Texas property 

rights legislation and allows redress from an overly intrusive government, 

but still requires the expenditure of tremendous amounts of energy and 

resources to protect what we already have. It is in effect a tail pipe fix. 

However, Congress can help minimize the harm to private 

landowners and the need for litigation. You must amend the Endangered 

Species Act and the Clean Water Act so that they operate constitutionally, 

fairly, less bureaucratically and with more accountability. 

The remainder of my statement will focus on specific problems 

that we have encountered in the Austin area. We are a hotbed of "envi­

ronmental activism" and in many respects we are a testing ground for 

environmental initiatives to be attempted elsewhere in America. 

The Usting Process: 

1. Barton Springs Salamander. Last summer the FWS 

published its listing proposal for the Barton Springs salamander as 

. z. 
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endangered (Federal Register, Vol. 59, No. 33, Thursday, February 17, 

1994, 7968-7978.) 

The listing proposal has been thoroughly critiqued and criti­

cized in written responses to FWS for having inadequate data, poor 

science, and poor research. See my Attachment "A" for the critique that I 

sent to FWS. Put bluntly, the listing proposal is a 

result-oriented document that falls woefully short of the Congressional 

mandate of "best available science and data." FWS never responded to 

these detailed responses because the ESA does not require FWS to 

respond. 

Within the last month, the Texas Department of Parks and 

Wildlife and the Texas Natural Resources and Conservation Commission 

sent their respective concerns regarding the inadequacy of the data and 

of the research in the listing proposal. (Attachments "B" and "C"). The 

State of Texas now officially opposes the listing of the Barton Springs 

salamander as endangered. 

• 3 • 
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A scientifically sound, non-political listing process with rigor­

ous, independent, peer and landowner review would have denied the 

listing petition a year ago. Unfortunately, such a process is not part of the 

current ESA and the uncertainty of a probable salamander listing hangs 

over our area. 

2. Rare is Not Endangered. Many species have been listed 

because there were newly discovered and therefore, new to humans. 

Rarity, from a human perspective, is not and should not be a reason for 

listing. Or if it is, then evidence that the species is not rare should be 

sufficient to immediately delist the species. 

In central Texas, the Texella Reyesi (Bone Cave Harvestman) 

was listed without the statutory listing process because FWS determined 

that a previously listed cave invertebrate was actually several species. 

Through a "refinement" of the prior listing (58 FR 43818) the Bone Cave 

Harvestman became endangered because it had been found in less than 

ten caves. By the time FWS had released the recovery plan for listed 

cave invertebrates in central Texas, the Bone Cave Harvestman had been 

located in 69 caves (P. 38 Recovery Plan). Williamson County filed a 

• 4 -
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petition to delist the Bone Cave Harvestman based on this data. In 

denying the petition, FWS cited insufficient data to delist the insect. 

3. Enforcement. The ESA makes the FWS the investigator, 

prosecutor, judge and jury in virtually all aspects of listing, permitting and 

enforcement under the Act. For years, landowners in central Texas 

received threatening letters from FWS regarding "possible" violations of 

the ESA. Examples attached. See Attachment ·o·. This federal enforce­

ment has created hostility and mistrust. Since wildlife remains the proper­

ty of the States, Take Back Texas believes that much of the ESA activities 

should be delegated to the states. The Texas Parks and Wildlife Depart­

ment has a much greater familiarity with the land, the people and the 

species of concern. 

Additionally, the recent~ decision by the United States 

Supreme Court has revived the once "dormant" Commerce Clause of the 

Constitution. This decision begs the questions of what constitutional 

authority the FWS has to regulate cave invertebrates which clearly have no 

nexus with interstate commerce. 

• 5 • 



106 

4. Critical Habitat. One of the inciting causes for the forma-

tion of Take Back Texas was the threat of a critical habitat designation for 

the golden cheeked warbler. This brief, but intensive episode last sum­

mer illustrates a fundamental problem with the ESA and FWS today - a 

loss of credibility. 

After the San Antonio Express-News ran the story about a 

possible critical habitat designation, the FWS began a campaign to not 

only soothe the concerns of the public, but to also publicly attack those 

who questioned the FWS position. Attached is an opinion piece pub­

lished in the Austin American Statesman by Kevin J. Sweeney, an assis­

tant to Secretary Babbitt. This column is disturbing for two reasons: 

First, this federal bureaucrat is interjected a federal agency into our 

gubernatorial election by attacking one of the candidates. Secondly, Mr. 

Sweeney's statements regarding the impact of a critical habitat, which 

were consistent with other FWS officials, were only partially correct. What 

Mr. Sweeney would not say is that even a Section 10A permit could not 

be issued within critical habitat (See Attachment "E"). 

- 6. 
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In other words, the ESA provides no procedures to allow the ad­

verse modification {use of land) of critical habitat except for an appeal to 

the ~god squad." A landowner with habitat designated as critical has only 

the prospect of years of administrative process and litigation against his 

government to seek compensation for the taking of his property. (See 

Attachment •F" for Critical Habitat Fact Sheet). 

5. EWS Misinterpretation of tbe ESA. Last fall the Texas General 
I 

Land Office (GLO) sued FWS and th~ Corps of Engineers after the Corps 

required the GLO to mitigate for the loss of 2.5 acres of endangered 

ocelot and jaguarundi. Attached is a section of a paper that I presented 

at a recent Endangered Species Act conference that describes a very 

curious episode in the history of the FWS. (See Attachment "G"). 

CONCLUSION 

In closing, let me be clear that Take Back Texas does not advocate 

the repeal of the ESA. We see the need and we care. However, we do 

not believe that a good cause could ever excuse or justify the abuse of 

our property rights or to work with academia and environmental groups to 

spread their power. Thank you. 

. 7. 

('L'h.(; attachments we1.e placed in the hearing record files of the 
committee.] 
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Testimony by Melvm R. Brown, SPfJik:er, 
Utah Bouse of Representatives 

Before the Private Property Task Force 
of the 

Committee oo Resources 
United States House of llepresentatives 

Tuesday, June 13, 9!30 a.m. 
Room 1324 Longworth House Oftice Building 

Private Property vs. Federal Laws, 
Programs and Agencies 

In no othu cOlllltfy in the world is tlu! low tf ~rty kleMr or 
mort! akn than in the Uniud Stata, and nowlu:rt: dse c1«.s the 
majoriry displlly /.us iru:JbuJtlon tt1Wt1Td d«trina wltich in any 
way thretltm tlu! way property is OWIIt!d. (l'ocqvevilJe) 

Nw to the right of liberty, the right of property is the must 
importl:ult indiYi4llal righl gllll1fllft«:d bf the COtfStitrdiqn and tlu: 
on~ which. 1llliH.d with thai of penontlllibetty, has COt'lt1ibuUd 
more to thtt growth of dviliU~~ion than any othu institution by W. 
humlul race. (Willittm &7ward Taft) 

Government has no othU end bUl tlu! preservation of property. 
"ohn I..tx:k) 

The almost sacn:d tradition to hold, use. and dispose of fli'OPe'I1Y is 1lllique to freedom 
loving, democratic societies; and it Slallds shoulder 10 lihoulder With tbc inalienable rights of 
life, liberty, and tbe pmsuil of bappiness. Private property and tbc rights traditionally 
associated with it are like an iD.Iispcnsable thread woven imo the fabric of our economic and 
social lives. Both its color and Its strength are llCQ:SSIU}' to complctc thc whole. Therefore. 
the potential negative. ripple effect caused by l:inkcriDg with long-held traditions associated 
with holding privaiC property without serious COllSidcration to tile poo:::otial consequences is at 
best shortSighted and at worst catastrophic in both economic and social terms. 
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Visionaries wllo crafted the Consrilulion of UID which was adopted 100 years ago 
canonized the doctrine of private property in Article I, Sccti.un I. In pan, it SlateS "AD men 
have the iuherent and inalienable right to eaJoy aud delead thM Uves and liberties; to 
acquire, possess and protect l*"'P"* ty, ••• " Likewise, l'1le preemincnre of private property 
merited a place in the United St:dcs CODStiludon. "No prnoD. sball ••• be deprived of life. 
liberty, or property, withoat due pi'OCIIllll of law; Dill' sball prirate property be taken for 
public use, without just compt'.IISIItiO (Unikd Stale! Constitution, Amendment V) 

In this enlightened age, !be pm:eived public good and tbe right to acquire, possess and 
protect private property have been on a oolliSion course threatening the integrity of both the 
long-held principle of private property aod the poblic iJJSiitutions charged with safe-guarding 
rhe public good. 

SeriOU$ and relevant questions must be addressed to the satisfaction of competing 
interests in order to acllievc and maiDWn cquilibriwn and perspective on tbis issue. What 
about takings and the Fifth Amendment? How much of the cost should one person or a group 
of people be required to bear in oo:le1' to ~~ern~ the public interest? If, in fact. there is a public 
good, should not tbc: public compeasate the per.;on who is being required to give up his private 
property ownership rights? The doc:triDe of emiDeu domain has long held that appropriate 
compeDSation is due the landowner when the public good is held to be superior to personal, 
private rights. What if the cost is 11101:e than the public can bear? Is it the responsibility of the 
sacrificial landowner to offer up his oWIICI'Sbip rights and privileges on the altar of •the public 
good?" 

The cnda.ngcced sp::cic:s laws, the cvoludon of wellands law aDd poliCy, and 
administrative directives governing tbe altitude and actioJis of federal agencies arc threa&ening 
to chock off one of the main arteries which hu given life and vitality to our treasured 
cconom.y and social instiultioos in the Wcst.. Pamily and community insecurity. uncertainty, 
resentment. and economic bardship bave been the unwanted results of these intrusions into the 
lives of our citi:zcns. 

Anecdotal horror stories about the enranglemcnts and frustrations aboUDd with 
ordinary. law-abiding citiz.em. Tbe stOries coming from Southern Utah about the Desert 
Tonoise arc legion. 

The Desert Tortoise was Iisled as an endangered specieS in 1989. The tortoise came to 
the more inhabited parts ofWashiDgton County, by most acdible evidencco be transported by 
man, primarily as pets in the 1950's. There is no historical evidence that they were ever in 
the St. George area ot.bcc prior to that time. As it became known that theiT populations were 
declining, the Bureau of Land Management acmally paid people to grow the tortoises and set 
them free. In many cases, tbcy were put on other private property. Because of the effects of 
the listing of the tortoise, Washiogton County bave been threatcncd for many years by the U. 
S. Fish and Wildlife Service that they wwld S1op development in the county under a theory 

2 
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that all of the county UDder 4,000 feet is potllllial tonoile babitlt. Bcc::auso of tbcsc thn:al$, a 
very compliealed. HabiW Conservmon Plan was devdoiJed wllil:b. would set aside 60,000 
8C1'C$ as a wildlife preserve. Washington County is mw awaiting tbe final U. S. FISh and 
Wildlife Service approval for tbis plan. Should it xu:eivc approval. Washington Coum.y will 
spend over the next twenty years approximately $9 million toward providing mirigation for the 
right to take tortoises outside of the preserve in WllllbiiJ&ton COIIDI.y. SiDce the pn:seiVC 

includes all of the so-ca11cd high density an:as, it is DOt anticipate tllal a large l'JWDber of 
tortoises will be taken. but there will be !OIIIC. 

Appraisals of tbc approximalc 7,000 liiCl'CI uf privatc property In tbe preserve bas been 
valued at $80 million. A rough estimate for the 13,000 acres of Stale Scbool Trust Lands in 
the area will be approximately $160 million since it is similar iD oamre to the private property. 
The fc:W:r.U governmem intellds to ttade approximately ~ million worth of its property for 
these properties as a value-for-value excbaDge. This will beaefit approximately 8,000 to 
10.000 tortoises believed to be in the area. 

The economic impact to the property owners goes beyoud just tbe ucgotWed value of 
their property. A 2,400-lll.'n:l puc;cl of private ID4 adjac:ent SWe Sc:bool TIUSt Laud was 
master planned for a community comistiJl& of sevc::o golf courses, relalecl CQDIIIII:(Cial 
structures, schools, government buildings, and approximalely 16,000 midellces. The 
economic: loss iD tbis situation can ooly be mc:aSURd iD the biiUoDs. 'Ib&::n: are other bOlla fide 
losses. Tbc city uf WashingtOn invested beavny (approximately $7 millioD) in water and 
utility infrastructure for these plarmed deveJ.opmcla lloog with a golf course. Another 
plllJUled golf c:oursc in Paradise Canyon poiCUI.illlly worth bundreds of millions of dollars will 
not be part of the proposed preserv~ because there are tortoises in the Paradise Canyon area. 
The private property owners wbo own tba1 property arc mw ooly going to be gcU.ing raw-laud 
value out of their property ratbcr than the CCODOmic bc:mfit tbat they could have n:allzed. 
They are trying to figure out a way to live with the Act through the HCP process; and tbey are 
doing $0, but the impact on private property is signi&aot. 

The horror story conlinucs. The Tuacahn Cc:nter for the PerfotDiing Arts is the most 
recent addition to the cultural ~ of the comrmmity. Over S20 million has been inVested 
in this site with the imention of creating a "Julliard of the West" facility, including a beautiful 
outdoor amphitheater. Tbe 80 acres on which the Tuacabn Center sits has been doaliiJICDI:r:d as 
having no tortoises. The public road that leads to it. howcvu, goes through a habitat area. 
The fact that the road was built greatly iDf1amcd the U. S. Fish aDd Wildlife Service and lhe:y 
basically went after tbc Tuacahn Center. A result of their legal threats and c::ballqes forced 
the center to pay massive fines because two tortoises were kil1c:d by COI15tlUC1ion vehicles). 
Legal costs and mirigation costs will total some $500,0001 1be Tuacalm CcDfl:r was ~ 
to install three tortoises bridges, at a cost of $60,000, aluug tbc road so mat the tortoises could 
migrate from one side of the road to the other. This was n::quired notwitbstandi.Dc the fact that 
there is absolutely no scie.ntifJ.C c:vWem:e tba1 tbe tortoises Will acwally use such a facility! 
The center is also required to prepare its own conservation plan. 

3 
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The horror story coutim'leS. "''be llurric:aDC Golf Coone, built UJidcr a bonded 
ammgemem in COJQwll:tion wid1 odJer dcvdopl:n inYolw:s BLM 1and. Tl:te BLM detennined 
that there: Willi no signifk.aal biologk:al implct Oil me mrtoises. The wisdom of the Wildlife 
Service pn:vailcd, however. In drawing 1iocs ml definiog boundaries, they clipped a portion 
of the course into rheir critical ~~abita dcsignarion ml tileD proceeded to cause an kinds of 
bavoc which remain wm:solwd ro Ibis day. 

Near the Hunicaue Golf Course is me Ken Ai:.derson project, Hurricane Garden 
HOJIJeS. Mr. Anderson's property hid been slopped fnlm. dcvelopmcot for a number of years. 
The U. S. fish and Wildlife Service fiDally k:t him sell Jots in the lowc:r pan of his project 
(wbich bad been fully approwiCl aad was in die procc:ss of beillg lluil1 wben be wa11 stopped). 
Circums&:ance$ surtOUDding this project borroc smry iii::Judc tbc following: During a certain 
point in the attcmpl:& ro put togedler a babiiat COIISc:mll:lon plan, the committc:c became very 
ftustrated and voted to suspend ils acd.¥ilics. W'llhiu wa:ts after this occuxred, the U.S. Fish 
m1 Wildlife Service put togr:dc a team of~ 30 otncers and came down and 
combed tbe area for vioJatimla wilb. me obvioUs illlml of forcing us bade into tbe BCP 
process. During their investigatioo. tbcy fuWiiJ. tortoises on the upper reaches of Mr. 
Anderson's property. Again, this is a situiUoo where the en:ction or a tortoise fence would 
bave easily rectified the sil:uation iuumac:h u it was such a small portion of the tortoises range 
that encumbered the upper portioD of Mr. ADdc:n:on's property. As of today, Mr. Anderson is 
not allowed to sell lots in the upper: p.1rlioD of his property, and he wiU not be able to until the 
HCP is approved. He bas been befd smaewallcd for )'Qr5 with the very real prospect of 
bankruprcy on the horizon. His iDYC:IDiall in the project amounts to more that $600,000 and 
the cloud created by the tonoia:a bu mU: it va:y dimcult for him to even sell the lots that 
were released. 

The U.S. Fish ml Wildlife Servi::e would lite to bave people believe that a critic:ll 
babitat dc:signation UDder prime plOlJCI'lJ reaDy does not mean any'lbi.Dg unless there is a 
"fedc:ral action.· Under tbe exp;msiYe quJatioDs of the U. S. FISh and Wildlife Service, they 
believe that they bave the right ro dl::dm:: :m:as asllabit.at even though the animals are not 
<locumerul:c1to be there UDder brmd amas of buffer zooes and corridors for the animals to 
travel from one area to tbe ocher, even fhuuch DO one bas ever seen them in a particular area. 
The critical habitat desiguation in this area is iDsttuctive of tbat. They included massive arc:as 
of property that are docuJmn'ed to have DO lOdDises, and no tortoises coWd &Ct then: unless a 
human being carried them there. It iacJnded propc:rlies that arc above the historical range 
(approximately 4,000 feet) ml uc:as 1hat ill:!!* sides of Diouruains from whicll tortoises 
would not ever roam. They ue. simply spc:Uing, an agency out of control. 

The experieu::e ofWasbiDgton COOIIlJ elec:u!d. of6cials bas been one of frustration. 
Only 17 pen:ent oftbe county i& privately owmd.. Fedetally owned land surround:~ 
Washington County. It is impossible ful- tbem to dcvc1op their property without obtaining 
federal govel'!lDiellt approvals aDd jompins thlougb the bureaucratic hoops. The complex 
maze of environmem:al regulations bavc been used as control devices adding substantial costs 

4 
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to doing business. Their view is that~ is a "war Oil the Wes&" and 1M federal go~ 
is leading the cbarge against tbcir comzmmitils. 

The federal regulators and their auomcy have bcc:n cavalier in their approach to 
regulatiDg away legitimate use rights. CitiZetls of those Soutba:n Utah communities bave been 
told tbat nothing short of complete taking of the private property rigbts win result in their 
paying compensation. 

The Quail Creek Project in Wasblngfon Couoly, Utab.. is aootber story to be retold. 

l"be Quail Creek Project consistS of a diversioll clam. 4. 7 milc:s of 66-i.Dch pipeline, 1.2 
miles of 54-inch pipeline, 3.1 miles of 48-inch pi:peliDe, two hydropower plams, and a 40,000-
acre feet of steam reservoir. It was coosttw:ted by tbe Washington County Water 
Conservancy Disttict in 1983. 

The portion of the pipel.ine servillg the reservoir and the rcacrvoir itself is located on 
Bureau of Land Management land$ , the usc ur wbi&:b wa-c llll.tboriZed by a BLM right-of-way. 
Priono issuing tbe rigbt-of-way, the BLM cmered into Section 7 comu1tation with the U. s. 
H. S. Fish and Wildlife Serrice. 1be results oftbls CU~JR~ltal:ion was a IIDll-jcopardy opinion. 
this opinion was based on a water simulation model submitted by the District to the BLM and 
the FWS. This model simulak:d ex.aaly bow the n::senoir ml pipeline wwld be operaled and 
how it would affect the flows in vari0118 sc:amentS of the river. The District has consist.cntly 
operated the reservoir in accordance: with the simulations submit:lec1 to the BLM and the FWS. 

Nevertheless, m 1991 in recponse to a perceived but unverified, long-tmn declined in 
the populatiollll of the Spinedace minDOw and the VirJiD. River CWb, two listed endangered 
species, the FWS instigated a n:consultation will! the Bw:eau on the opcn1ioos of tbe reservoir 
based on the allegation tbat tbe Dislrict was not operating the reservoir 8CCOidillg to the; 

stipulations of the biological opinion m1 that a MW species, the Virgin River Cllub had been 
listed subsequent to the pc:nnit and had fiDt been COllllidcn:d u a part of tbe biologk:al opinion. 
The basis of tbe FWS's currem demaads would require the Disuict to release 86 cubic fcc pa 
second at the divenion dam during tbc Clllire year. 

If such CODditiom were to be impore6 upon the project, it would destroy the cntin: 
basil; upon which it wa.s constrUCtl:d. Tile District c:annot reJease 86 efs at tbe diversion dam 
and mcct the long established (prior to 1900) water righls or tbc <'4ftJII'litmen!s for wa1et 

delivery to the city of St.. George as part of the Quail Creek Project. Nor could the two hydro 
plants along the pipcliDc be operated efficiently. Tbus, the e:ntin: coooomic justification and 
basis for the reservoir would become: invalid causing a default on tbe obligation boDda which 
were incurred to build the project. 

We could go on with IIIIDimlUS other stories about eucroachmeDt by federal prosrama 
and agc:m:ies on private property. We !lave alSO bad similar cxpcriellce with the scare level and 

s 
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its political !Rlbdivision.. To deal respomibly with what we felt was an abuse of private 
property rightS, Utah passedlbe Pr:iftlc Pmpt:ny P.mcil:ction A1:t... 

We em;ouuge the Coogn::ss oflhc Ullited S..S to enact appropriare laws to safeguard 
the time honored-tradition of privalc property and restrict federal agencies for actions deemed 
to infringe or encroach on dJc rigbls of priYafe property owners. We believe such action 
absolutely vital to the economic and cuknr:ll sarviva1 of the West. 

6 
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BENJAMIN CONE, JR. 
35-B Fountain Manor Drive 

Greensboro, North Carolina 27405 
H 910-272-5530 B 910-273-0166 

DECRIPTION OF PROPERTY AND PLIGHT 

I, Benjamin Cone, Jr., live in Greensboro and own 8,000 of timberland in eastern North 
Carolina in Pender County. A small family lodge, caretaker's home, shed, dog pens, and barns 
are the only structures on the property called Cone's Folly. Approximately 2,000 acres are 

swampland along the scenic Black River and are not suitable for timber farming. 

A wildlife biologist has documented the presence of 29 Red Cockaded Woodpeckers living 
in my old growth pine forest areas. Under current interpretation of the Environmental Protection 

Act by U. S. Fish and Wildlife personnel, I must maintain 1,121 acres of my timber farm as 

habitat for these 29 birds. I cannot cut my timber on the infested acreage. Penalties for cutting a 

tree where one of these birds lives or for killing a bird are severe·· a felony conviction results in 
$25,000 in fmes and/or up to five years in prison per incident. 

EARLY HISTORY OF THE LAND 

In Colonial times, tbe major industry of eastern North Carolina was provision of naval 
stores with transportation provided by the natural rivers. The pine forests were rich sources of 

pitch and turpentine. It appears that the Cone's Folly land was clear-cut in the early 1700's due to 

the large number of tarkels (tar kilns) on the property. 

Large numbers of stump holes indicate that the property was clear-cut on additional 

occasions over the next 200 years. The last major clear-cut occurred in the early 1930's just prior 
to acquisition of the property by my late father, Benjamin Cone. 

Of general interest, a scientist from the University of Arkansas, testing bald cypress trees 
as party of a study of weather patterns over the centuries, has discovered the oldest living trees east 
of the Rocky Mountains on the Black: River perimeter of the property. Tbe State of North Carolina 
has recently declared the Black River an Outstanding Resource Water. 

HISTORY OF CONE'S FOLLY PROPERTY 
My father bought the land in the 1930's, not as an investment, but as a place where he 

could always hunt and fish. Most of the timber had been cut prior to his purchase; he replanted 

the pine forests. The property gained the name Cone's Folly because his friends from Greensboro 

thought he was a fool to buy timberless land in the middle of nowhere. At his death in 1982, 

significant inheritance taxes were paid and the property passed to me . 
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Benjamin Cone, Jr. Page 2 of 3 

MANAGEMENT PRACTICES AT CONE'S FOLLY 
Benjamin Cone, Sr. bought the land in order to hunt and fish. About every six or seven 

years, he would cut enough timber to show a profit and maintain the tax advantages of land 

ownership. The timber cutting was usually done through selective thinning. Plantings were done 

to benefit wildlife: chufa for turkey, bi-color for quail and songbirds, com for deer and bear, rye 

for deer, sunflowers for dove. This practice of letting timber mature and frequent burning of the 

undergrowth was considered the best method for managing land for timber for wildlife and is 

recommended by most environmentalists. This practice was followed for 60 years and it also 

created a perfect habitat for Red Cockaded Woodpeckers. 

CONE'S FOLLY AND THE ENDANGERED SPECIES 
In 1991, I told my consulting forester to plan for a sale of timber in my bird hunting area. 

He reported that he had discovered signs of Red Cockaded Woodpeckers which are protected by 

the Endangered Species Act and that I had a problem. I requested that the U. S. Fish and Wildlife 

Service come to Cone's Folly, review my situation and explain the guidelines for dealing with Red 

Cockaded Woodpeckers. At that time, the guidelines were slowly being shifted from "Henry's 

Guidelines" to "Costa's Guidelines" which appeared to be more lenient than "Henry's." 

For every active colony of Red Cockaded Woodpeckers, "Costa's Guidelines" call for 

all three of the following within one-half mile radius: 

• A minimum of 60 acres of suitable foraging habitat 

• 2,950 sq.feet of basal area of pine trees greater than 10" DBH (diameter at breast height) 

• A certain stem count of pine trees greater than 10" DBH 

I hired a wildlife biologist who determined that I have 29 Red Cockaded Woodpeckers 

living in 12 active colonies. I hired a forester to cruise the timber. With this additional 

information, the wildlife biologist calculated that I have 1,121± acres that cannot be cut. The 

U. S. Fish and Wildlife Service accepted the wildlife biologist's report by letter dated July 25, 

1994. 

With this acceptance letter in hand, I hired a qualified real estate appraiser. He determined 

that the value of the land and timber in the 1,121 acres without woodpeckers would be $1,685,000 

and that the value of the land and timber with the presence of woodpeckers is $260,000. 

Therefore, my loss in value, the difference, is $1,425,000. 
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THE U.S. FISH AND WILD LIFE SERVICE OFFERED ME A "DEAL" 
Because of the loss of value of my timber and fear of additional loss, I told the U. S. Fish 

and Wildlife Service that I was going to change my past management practices and would begin to 

clear cut the test of my property to prevent the expansion of woodpeckers on it. 

Mr. Ralph Costa of the U. S. Fish and Wildlife Service offered me the following deal: "If 

I would maintain the existing habitat for the 29 birds, he would give me incidental-take rights on 

the rest of my property. • ('This existing habitat is confirmed as 1,121 acres.) 

I did not accept this "deal" because I would receive no compensation for the property 
required for the birds and I already have the right to cut timber on the rest of my property where 

there are no birds. 

MY COUNTEROFFER 
Since I cannot cut the timber in the 1,121 acres of woodpecker habitat and the U. S. Fish 

and Wildlife Service will not compensate me for my losses, I want to give the Red Cockaded 

Woodpecker-infested land to my heirs to get it out of my estate. I requested that the Internal 

Revenue Service agree on a value of my affected land prior to my gifL The IRS has refused to pre­
value my land so I can't risk giving the land to my children. 

CONCLUSION 
By managing Cone's Folly in an environmentally correct way, my father and I created 

habitat for the Red Cockaded Woodpecker. My reward has been the loss of$1,425,000 in value 

of timber I am not allowed to harvest under the provisions of the Endangered Species AcL I feel 
compelled to change my previous practices and massively clear cut the balance of my property to 

prevent additional loss. Finally, I plan to sue the U.S. Fish and Wildlife Service to try to recover 
my losses. 
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STJ!,TEMENT OF MARY FATTIG 

June I, 1995 

Honorable Committee Members; 

Thank you for allowing me to speak to you today. I am here today out of concern for the 

communities, schools and families who live in rural Humboldt and Trinity Counties. The 

impact on us due to the over- regulation of our private, state, and federal timber lands 

have caused such devastation to these communities that they are indeed themselves 

endangered. 

For many years Humboldt and Trinity Counties, in Northern California, have been timber 

dependent for their economic base. County schools and roads have received Forest 

Reven~e Receipts based on actual harvest of federally owned timber. Privately owned 

timber harvest also supplied much needed revenue to the tax base . 

Harvesting this renewable resource employed many families living in these counties 

providing funds to local businesses and also adding money in taxes to local, state, and 

federal governments. This is now a thing of the past for most of the families living in my 

area. Trinity County has an unemployment rate of 19.2% and it is much higher in the 

smaller communities that are totally timber dependant for employment. Judge Dwyer's 

"Spotted Owl Decision" has all but ended timber harvest on our National Forest, and has 

adversely effected timber harvest on private lands. 

Until recently I was employed in the local school system as an Outreach consultsnt doing 

basically social service work. This job is funded by tbe Stste of California for only the 

most troubled areas in our state. To qualifY for this money you must show high incidents 
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of school truancy and drop outs, family violence, substance abuse, teen pregnancy, and 

other family and school related problems. 

Our local high school still has a drop. out rate of 45 to 50"/o. In two of our elementary 

schools I 00% of children are on free or reduced lunch ; at another, 95% eat lunch on the 

free lunch program. The other schools in the district range from 84% to 68"A of students 

participating in the free lunch program. These numbers have not improved , even with all 

of the social work and government funds sent to our area. I know because it was my job 

to fix these problems. Not until people have jobs and hope again will there be any real 

change. 

The family unit has been altered and very often destroyed. Fat hers and mothers who have 

always been able to provide for their families find themselves now unable to so. The loss 

of self esteem has increased the instances of substance and alcohol abuse in parents and in 

children. Family violence as well as teenage pregnancy rates have greatly increased. There 

is a very high domestic violence and divorce rate resulting in many single parent families. 

As we begin to study the causes of many of these problems we could chart a direct 

correlation between job and income loss and these problem increases. 

In the past we had seven working saw and plywood mills in this area. We also had all of 

the woods jobs that supplied the logs to the mills. Basically anyone who was willing to do 

hard work was able to get and keep a job in the timber industry. These were good paying 

jobs that allowed men and Women to make good wages. Most of tbe jobs also had health 

care benefits for the entire fiunily. Now we have no mills and no woods jobs. All oftbe 

mills have closed taking with them hundreds of jobs. 
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Because of the Joss of these jobs, many of the non- timber industry businesses have either 

closed, or have been forced to lay off employees. One business owner stated to me this 

week that many of the other businessmen are hanging on by their finger nails. This is 

leaving our small communities virtual ghost towns with very few businesses or services. 

Our own government has created a welfare state by causing these people to now rely upon 

a monthly government check and food stamps to provide meager subsistence for their 

families. 

As an experienced social service worker I know that no amount of money sent to our 

area by the government to fix these problems is going to work. Even President Ointon's 

promised Option Nine money has not helped any timber worker that I know. I was 

appointed to one of these committees which were supposed to help the unemployed 

timber workers, and it is a joke. I see other committee members feathering their own nest 

instead of helping the unemployed with these funds. 

Timber workers are proud people who want to work and be productive members of 

society. They feel that the Federal Government has created these problems by over 

regulation and in some cases stupid acts and Jaws that pit man against other species. 

These people also care about the forest that has provided them with employment. They 

want to take care of it so that the generations that foDow wiD also have jobs as weD as the 

recreation that they have eqjoyed. Many of these f8miiies have Jived and worked on this 

land for 1IWI}' generations. Now our cbi1dren grow up and leave the area in hope of a 

better life elsewhere. Fathqs and mothers are also forced to travel great distances away 

from home to find jobs. My own husband and son have not escaped this hardship. This 

again creates stfess on normal family Iii:. 
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In conclusion, I urge this committee to bring common sense back into government. J also 

urge you to take into consideration what the effect of your vote on the ESA and private 

propeny rights reform v.ill have on people and small communities. Please, take the time 

to make the people a part of this equation. Remember, there are real people that must 

live v.ith the consequences of your actions. Their lives. and the life of my rural community, 

is depending on you to make v.ise choices in this very serious matter before you. 

Thank you, 

~a~ 
Mary A. Fattig 
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Klamath-Trinity Joint Unified School District 
POST OFFICE BOX 1308 HOOPA, HUMBOlDT COUNTY, CAl.IFORNIA 9554 

BUSINESS OFFICE 
Tolepl>ont (916) 625-4221 Tolophont ($18) 625--'255 

FREE LUNCH PROGRAM 

PERCENT OF STUDENTS PARTICIPATING 

Jack Norton Elementaty 100"/o 

Weitchpec Elementary 1 00"/o 

Orleans Elementary 84% 

Hoopa Elementary 95% 

Trinity Valley Elementary 67% 

Hoopa Valley High School 70% 

BURNT RANCH 

SCHOOL DISTRICI" 

Burnt Ranch Elementary 79% 
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PLYWOOD AND SAWMILLS THAT HAVE CWSED IN 

EASTERN Hl!MBOLDT AND WESTERl\1 TRINITY COUNTIES 

BL'RNT RANCH MILL 200 EMPLOYEES 

CAROLINA CAL 250 EMPLOYEES 

PILOT MILL !50 EMPLOYEES 

ROCKLIN PLYWOOD 170 EMPLOYEES 

CAL PAC PLYWOOD 200 EMPLOYEES 

HUMBOLDT FIR 300 EMPLOYEES 

STO:-..E CONT AlNER 300 EMPLOYEES 

LOGGING AND TRUCKING JOBS WST 

THE LOGGING AND TRUCKING JOBS HAVE BEEN ESTIMATED BY 

CONTACTING PAST OWNERS OF THESE BUSINESSES , THE NUMBER OF 

LOST JOBS IS ESTIMATED AT 400 IN EASTERN HUMBOLDT AND WESTERN 

TRINITY COUNTIES. 
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DEPARTMENT OF SOCIAL SERVICES 
COUNTY OF HUMBOLDT 

929 KOSTER STREET • EUREKA. CALIFORNIA 95501 

JOHN FRANK. DIRECTOR • MAURICE McMORRIES, DEPUTY DIRECTOR 

GAIN AlO & ~EOICAL FOOD STAMPS AOUL T SERV!CEStiHSS CHilDREN'S SEAl/ICES A.OMINISli\A.TION 
707-((5-6159 107···5-6103 101-445·6122 707·445-6114 707-445·6180 707·4~·&023 

Impact of the Endangered Species Act on local North Coast 
communities in California: 

Humboldt County is located in northern California. It is bordered by 
Del Norte County to the north, Trinity County to the east, and 
Mendocino County to the south. Humboldt County's economic base 
is 70% dependent on natural resources. Subsequent timber harvests 
in Humboldt County have been reduced from 1987 through 1995 by 
forty-one percent (41 %) . Such a reduction has put the coastal 
region of this state in economic gridlock. The effects that the 
Endangered Species Act has had on local communities and local 
government are as follows: 

EMPLOYMENT AND EMPLOYMENT OPPORTUNITIES: 

Currently in Humboldt County the Unemployment rate is 8.8%. 
Pacific Lumber company is scheduled to close a local mill in April 
1995. This will displace 1 05 additional timber-related jobs that 
would increase the total number of unemployed persons in Humboldt 
County to 5,505, which would give us an unemployment rate of 9 
percent. This closure is due to poor log supplies, primarily because 
of court injunctions regarding the Endangered Species Act. Simpson 
Timber Company closed a local mill in February of 1993. That 
displaced 262 timber-related jobs in Humboldt County. 

For every primary position lost in this community we can anticipate, 
based on the best analysis, that it will have an impact on 1 Y.z 
additional jobs indirectly in this community. Therefore, with such 
impact on our local employment base, one must discuss job 
retraining for displaced timber workers. 
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Job retraining has been implemented on two separate occasions in 
Humboldt County. One, during the Redwood Bypass project and one 
more recently during the closure of Simpson Timber Company's mill. 

What we have learned from these experiences in job training of 
timber workers is that in order to maintain the same level of earning 
that this displaced worker lost, the trainee must be trained for 
positions that are located outside of our community. They would be 
required to relocate to other communities or they would have to 
compete with new workers entering the labor market for lower 
paying jobs in order to remain in this area. Secondly, when 
retraining our displaced worker for positions outside our jurisdiction, 
we consequently take employment opportunities away from 
individuals within the area that our displaced worker was forced to 
relocate. 

IMPACTS ON LOCAL GOVERNMENT: 

Because of the increase in unemployment, there will be an increased 
demand for Aid to Families with Dependent Children (AFDC), which 
is currently in excess of $31 million in our County. 

Humboldt County has experienced an increase in reports of child 
abuse and neglect of 67% during the past two years due to stress 
that families have been faced with living in an economically 
depressed area. Our investigation of those reported abused and 
neglect case demonstrated that 90% of those cases had alcohol and 
drug abuse as one of the primary symptoms of abuse. 

Therefore, a corresponding increased need for Mental Health 
services, Drug and Alcohol services for those families who live in this 
economically depressed area, with a corresponding reduction in 
general purpose revenue to support the increase demand for 
services. 

The justice system has had a corresponding increased demand for 
court intervention due to the increased need for Child Welfare 
Services (CWSI. Probation, District Attorney IDA) and Public 
Defender. 
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There is also the potential need to move much needed financial 
resources from our school classrooms to pay for additional services 
for the newly-created underprivileged, such as free and reduced 
meals. 

A normal carryover of purchased timber volume on the Six Rivers 
National Forest at the end of the logging season was approximately 
200 million board feet. It is evident from the enclosed charts what 
the impact of the Endangered Species Act has had on our local 
community. 

Poor log supply has caused lumber prices to rise approximately 84% 
from December 1991, and added approximately $3,000 to the price 
of a 1, 700 square foot home in Humboldt County. 

Finally, the timber industry pays 30% of all property tax in Humboldt 
County. With local government's inability to raise revenue by other 
means, it is imperative that decisions about the Endangered Species 
Act be based on biologically sound judgement rather than intuitively­
based opinion. 

Humboldt County 
Department of Social Services 
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TOTAL TIMBER YOLUME CUT-HUMBOLDT COUNTY 

1987 773 Million Board Feet 
1988 753 
1989 664 
1990 609 
1991 459 
1992 475 
1993 465 

TOTAL U.S.F.S TIMBER VOLUME CUT-HUMBOLDT COUNTY 

1987 128.9 Million Board Feet 
1988 109.2 
1989 86.7 
1990 26.1 
1991 26.6 
1992 N/A 
1993 N/A 
1994 0 

U.S.F.S. TIMBER SALES SIX RIVERS NATIONAL FOREST 

1988 135.0 Million Board Feet 
1989 105.0 
1990 110.0 
1991 .3 
1992 9.0 
1993 N/A 
1994 0 
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Total USFS Timber Volume Cut 
Humboldt County 
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Total Timber Volume Cut 
Humboldt County 
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Total USFS Timber Sales 
Six Rivers National Forest 
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FISCAL CONSIDERATIONS EFFECTING THE FUTURE OF 
TRINITY COUNTY EDUCATION 

For many years Trinity County, in northem California. has been timber dependent for it's economic 
base, and since 1960 the county schools and roads have received Forest Reserve Receipts based on 
lhe actual halVes! of federally owned limber. Hislorically 180 million board feet have been harvesled 
on !he Shasta-T rinily National Forest, and the schools have been a major benefactor of that utilization 
of re:1ew~blc reso;.~rcos. In 1994 only 36.4 rniliion board feet were harvested, of which 24 miliion board 
feet were non-sustainable burned or dead trees. leaving only 12.4 miNion harvesled from renewable 
slock. 

Judge Dwyer's 'Spotted Owl Decision" provided closure (lilerally) on the subject of nalionallimber 
harvest. The current and future negative effect on our economy, communities. and children are 
outlined below for your consideralion. 

Forest Reserve Receip!S are projecled to be 15% less !han the 1994·95 actual of $2,780,087 
(see attached). 

* Forest ROSO!Ve Receip!S from 1993-2003 are scheduled to be reduced by $1,070,724, under 
the Family Protection Act formula (see attached). 

* The Shasta-Trinily National Forest acquired 3,595 acres during 1994 increasing federal 
ownership, further reducing the already fimited private tax base in Trinily County. 

* Trinily County will no longer receive P.L 874 federal funding due to change in allocations (P.L. 
87 4 is another federal impact offset) 

* Stale funding of schools has been flat, with no increases in three years 
* Children living in extreme poverty worse than the slate average (source: Children Now) 
• Unemployment Is 19.2% in Trinily County, and only 7.7% statewide 

The concurrent effects of these factors, coupled with lhe state's intent lO lund schools more iocaJiy (an 
impossibilily In Trinily County) wlfi have a severe effect on our county and It's children. 

I am appreciative of the Family Protection Act because ij provides a structure thai school admlnlstratots 
can use in planning while the federal government reduces It's contribution to our schools. It doas not, 
however, provide schools with any long term funding solutions thet are necessary to maintain program 
integrity. Over the next few years the federal government and schools will have to work together to 
ptotect our chik:lrent their futures. and our communities. 

James B. French 
Trinity County Superintendent ol Schools 

County Board of Education: Ga;y 8t.Jtler • Peggy Gal'$t • Helen Johnson • Terry Huts • David WfO/e 
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1985-86 

RECEIPTS 

1,794,357 
2,350,076 
2,444,921 
3,683,020 
3,472,410 

3, 730,~#f ·: 
3,269,963 

COUNTY 
OFFICE 15% 

269,154 
352,511 
366,738 
552,453 
520,862 

559···~48 
490,494 

+31% 
+ 4% 

1992-93 ;;;;;:,;~~,; 2>889,691'k!>S<; ,. ·. ~33,,.54cc:~t.t~~~~~-~ 
1993-94 2,625,930 393,890 - 1,0% 
1994-95 2,780,087 

1995 ... 96 est •.. 2. 1 3~3,~74.;, 

Average: z;8s6,;750 

DISBURSEMENTS: 
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Hansen Logging Supply 
P.O. Box 986 

Willow Creek, Calif. 95573 
(916) 629-2413 

Jl:le 8, 1995 

Honorable Committee Members, 

I was very disappointed when President Clinton 
vetoed H.R. 1158. Not only would it have helped many 
people from all walks of life, it would have put thousands 
of unemployed people back to ~or~ in the forest industry, 
while improving the health of our forest. 

We are surrounded by 183,444 acres in the Lower 
Trinity of the Six Rivers National Forest, that we have 
been unable to harvest for over four vears. The loss of 
these good paying jobs come as a terrible sacrifice to the 
working people in our area. He are unable to support our 
families on low paying tourism jobs which seem to be 
encouraged when we lose our employment. How can this 
c:wntn· ;s:Jrvive on these mininum '''~<;e jobs? 

My husbands logging suoplv is down by over 801 and 
he is just one of manv effected bv unreasonable regulations 
that has causer timber harvestin!'(. to come to a hault on 
federal land and adversely affected timber harvesting on 
private land. 

While we continue to protect every animal, bird, and 
insect, we seem to have forgotten the working people and 
their families. High crime rate and low self-esteem are 
but two of the results when people are unemployed. How 
would your children feel going to school and receiving 
free lunches because dad and mom can't afford to buy theirs? 

During the final compleation of the 110,000 acre 
Redwood National Park a promise was made by Congress to 
increase the allowable cut in the 960,000 acre Six Rivers 
National Forest. This promise was never kept. Now we can't 
even remove a small portion of the dead trees in and 
around our small community dne to the presidents veto 
of legislation that would have benefitted many. 

Please help us by enactin~ legislation to benefit 
land owners and timber harvesting on national forests. 

Sincere}y/ 
~b:!j~ %..1c?Ab'T(...-' 
Betty ;iansen 
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131une 1995 

-~·--· - t l#f,.·,·r·: ftt•"Sitl•"'ll; Slu·n-• ! bn~n uf ( 'ht•'NI•inh 
\'tn··t•ro·w 'l't•tn Van Sh•J.\.-~,r\t:•ur:hn 
Tn•a ... ~ Kvvin M1•rrls nl' Slwltun 
St'\·: f.lu,'tflr\:uh·t . ..;u, ctf:-t1tt•lttt'll 
,,,.._...,. •. , (i,•twtal ManHJ,.r.:'l": William l'it"kt•U 

Testimony on the ESA to Cortgressional Committee on Rc:!coun:cs 

Ladies llld Gentlemen, I'm BiD Pid<dl. ~ Manager of lhe W&Sbinston C~ 
~Assn in Olympia, Washiftgtt)n This is an a!ISOOiation or~ 600 Iossing 
comJ)lllies, &mily owned, mostly husbandl~~.1rc operated firms that are mponsible for 
most of the Ioggins in our state. We arc on the front lines--we feel the impact of 
evetytbing this Congress doe5 or doesn't do. concerning forest land I'OIIllgecnent, on 
ltderalllllds as wellu 011 private lands. We are hurtins u businesses because of the 
sewre reduction in harvest.iPg. but, the lbre.st is hurting more, from poor management 
Most of our hwts, both forest and bu$iness tan be laid 11t lhe doorstep of the Endangered 
Species Act and it's abuse. 

The n011hwest forest ilulustry and rural oommunil.ies reliant upon feder.t timber have 
traveled the road ltom "ridJes to rap• and "inclepc:ndcnce to depeodence" in just the past 
five years (89-93). A once lucrative "cash cow• producing timber dollars to the federal 
ueasury hal now been reduced to an "emacillled piggybank" whieh is draining dollars fi'om 
the trusury while allowing the resource to sdf'-dc:muc:t fOr lade of proper I!WIIgement. 

Since 1989, Washi118fon State has lost at least 42 sawmills and two ~r pulp mills 
attributable to the lack ofa predic:uble.. federal timber supply. The losses of'only'6300 
jobs, while a family llld commuairy trapdy, has been tempered by the large amounts or 
private timber available in out-·· PrMie ~ rapoadocl to sood mlll'ket 
conditions, plul the tar of-~at 11!!B'Jialic.s and provided work for many 
otthose companies thlt ~previously ~ing on federal sales. However, this switch 
has led to another problem, the prc;-rnature over harvesting of small private lands. 

Before the •owt• wo had a su!llaiaing balance of timber harvest tiom all ownenhip's. For 
Ellllllple, the Olympic NatiON! Forest plan hlld an albnble Ale quantity of ~ 200 
1111llion board k annually, f'orewr. After the "owl" and - "murrdet• the sale quantity 
is under 10 million board f'eer lllftllally-and that's questionable. The I\._. plir of 
spotted owl$ is costiiiS the~ about SlOO miltiolla pair in locked liP tiailer 
within the circles protectins t'- birds-never to be barvesred. Can we rally afl'ord that? 
All the other Natioclll forests are in the $IIIIC situlltion. The balance has been broken. 

• The att-.ched map. vintage early 1990. illu.'llratcs ~ 500 l:noWII owl sites 
at thlt cime. The known owl populaliofts were about 2SO pairs. 199S population is 
about 800 pairs. and if this map were redone it -ld be bloody-red with circles 

--------- ----·" 
;!421 t•aeirK· Avt~ntw • 1•0. Uu~ :!lei."( • fll~·mr•a:,. W:t~:hiu;!'fon !1HrJfrl~ttfi1'\ 

(:16!11 :l!i~·!ill:l!l • H'CMJ.~.!~ <Mt;.! • FM; <:Uioll IH:J.IIf>H 
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~have watc:hed the onerous impu~ilk»• vf Endangered Spedes Regulations on 
the fedend and state lands. They see the politicalloeust encompassins their lands, without 
comp4."1'111tirnt. anti rtw.it' n»tnral r<'.Rcrinn i• tn harvest their ti.met before a Questionable 
tpedet can take residence State timber harvest permits attest to the l'eCOI'd numbers. You 
eu not blame the land owner What incentive is there for them to keep timber as a crop~ 

• The Anderson-Middleton Company, owned 72 acres on the Quinault Indian 
reservation. No tpotted owls have ever been documented on their property. The 
llel.mt pair is on the National Forest 1.5 miles aWH)'. yet this landowner is covered by 
an owl circle. they can't log their land l::$limated value S6-8 Minion. Solution-the 
aowrnment is probably going to buy them out 

• AI and Bonnie Rygs. of KinS~~ton.. ~•nail landow!lel's with l 0 acres. An easJe nest has 
caused them heartburn due to onerous regulations which will take about half of their 
property 

• The Mum~Y-Pacilic Timber company of Tacoma. Owners of SS,OOO acres, were 
QOCirCed into fot'lmllating a Habitat Cnn!lei'VItion Plan with the teds. No plan-no 
harvesting. They had three owls nesting on their property. Tbe cost was some S600 
thousand to prepare the plan plus $1 miDion implementation for each of the next 100 
yean. Then a marbled murrelet flew over--but didn't land. The owl HCP did not 
covtr the 11111rrelet so $7SO thousand later they had a murrelet plan.. The fed 
aovemment touts tbis as a success v.ith a private landowner fd c:all il extortion--no 
diffinat than if the mob warned money for protection. It's funny how after you pay 
the money, the circles disappear and you can now legally lcill an owl or ft~~Telet-or J 
should uy take 

Melnwhl1c,. the federal forests &II prey to natural forces. All estimated 4SO million boltd 
feet. wonh est. $300 million to the USFS. has been blown down in Region 6-enougtl to 
build <Mr 30,000 homes. It lies roums. Over a billion board feet of timber wu bumt in 
the 94 holocaust; only the private timber is being salvaged--the federal timber is bcsitlllins 
tO rot becauH offlc:k of ACtion. Our east side forests, predominately fedeRl. ltC in the 
midst of the greatest bus and diseue infection in tbiJ century-yet llule is being done 

• The llttiiCbed pboto C5SII)" otblowdown timber at BUer Lake in the Snoqualmie 
Nadonal Forest wu done in I 992. The limber is now stiU rotting • hundreds of 
thoulllllds of dolllrs availlble to tllc USI'S. A resort is on one side, a campground on 
the otller. Owl circles l!1d rules prevent any harvest. 
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&virOIIliMihl mremists using the I' .SA ha~ de!Rnl)·t:d the ability to manage our public: 
rnout'Ce$. The onerous rules are ~that there wiH acver be owl habitat or my 
endarlpred species habilal on 111051 privale lands. CINmd it at ap lS/40 Do not 
practice &il\icullure. Shoot-shovd-atld shut-up Cut down potenrilleaaJe treeS. What 
incentive have you given them to enliee or mrourage endangered critters on their land? 
Abrolutely IIOIIe. 

Modification of the ESA has to be the: first step in wt-estins lq;illative eontrol ft001 these 
people, followed up by unending the NFMA a."ld NEP A. It will be a painfUl l)l'oeess 
undoing 30 yeltl of onerous lesislalion-00! we must lqin here. Senator Gorton has 
some Jood sugestions to md:e the f.SA livable. 1 hope you11 eonsider those highly-we 
must bave positive dlange. 

• • • 
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BLOWDOWN TIMBER 

BAKER LAKE AREA 

OF THE 

MT. BAKER-SNOQUALMIE NATIONAL FOREST 

PICTURES TAKEN BY: 

JUNE 4, 1992 

STATE OF WASHINGTON 

ROBERT GARA, PH.D. 
PROFESSOR OF ENTOHOLOGY 
COLLEGE OF FOREST RESOURCES 
UNIVERSITY OF WASHINGTON 
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Approximately 20 acres patch of blowdown timber on north edge of 
Baker Lake Resort & Campground - blew down November 1990 -
primarily douglas fir with hemlock understory. 

Bottom of picture main road 
to Baker Lake Resort less 
than 1/4 mile from resort. 

Douglas fir logs JO" to 40" 
in diameter bucked up to 
open road to resort. 

Stand original 60 to 10 
thousand board feet per acre 
about 3/4 blew down. Larger 
trees , from 40" to 50" DBH and 
150' to 180' tall. 
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Douglas fir blowdown riddled with ambrosia and douglas fir bark 
beetle attacks . 

Circles ind i cate bark beetle 
attacks wi.th brown bark dust 

Arrows p o int t o ambrosi a 
beetle attacks with white wood 
dust. 

Note: Ne w attacks primarily 
on underside of this log -
last year's attdcks were on 
top side, which is no longer 
suitable habitat. 



Live douglas tir tree 
being attacked by bark 
beetles, see orange bark 
dust in circles 1' below 
axe. Attacks were 
currently in progress; 
they will either weaken 
or kill tree next spring . 
If tree survives 199 2 
attacks it will be weakened 
and killed by 1993 attacks 
unless blowdown is removed 
before beetles emerge in 
late spring of 1993. 

1~ 

Both large trees t o right 
of man have had nume rous 
bark beetle attacks and will 
suffer same fate as tree in 
picture on left. 

Virtually all douglas fir 
trees in blowdown will 
probably be killed by douglas 
fir bark beetle attacks in 
1992 or 1993 . 
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In more shaded areas ambrosia 
beetles are still attacking 
tops of logs. These beetles 
bore directly into wood -
currently 1" to J" deep -
cause small black holes about 
1/16" in diameter which 
severely degrade logs and 
lower lumber grades. 

Douglas fir bark 
beetles only bore to 
sap layer between 
bark and wood where 
they lay e ggs which 
riddle the tree with 
engrave d cha mbers 
after the y hatch . 
Normally build up 
populations in the 
first and s e cond 
springs a f ter 
blowdown . Third 
spring attack and 
kill standing live 
trees when down logs 
no longer suitable 
breeding habitat . 
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Douglas fir tree near edge of blowdown patch in the Baker Lake 
Compound that h a s been attacked by douglas fir bark beetle; it 
will probably die in spring of 1993. 

If blowdown is not removed before spring of 1993 hundreds if not 
thousands of similar trees will be killed in 1 993 and 1994 by 
epidemic attacks of douglas fir bark beetles . 

Also, this blowdown timber poses an extreme fire h a zard in this 
high recreation use area, given current drought condi t i ons . 
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Douglas fir overstory trees approximately 150 to 180 years old . 
Timber would have sold for between $20,000 to $30,000 per acre if 
sold last spring. Flat headed wood borers, ambrosia beetle, 
checking and saprot have currently reduced value by about one 
third. If not removed within nine aonths logs will be worthless 
for wood products except possibly tor pulp. 

Timber sale had been laid out but stopped because blowdown is i n 
spotted owl habitat area, even though salvage will not harm owls. 
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Good Morning. My name is Lorraine Bucklin and I serve 

as Assistant Executive Director of the Pennsylvania Landowners' 

Association (PLA) . PLA is a non-profit tax exempt organization 

founded in 1987 by a group of rural property owners who became 

frustrated and deeply concerned about excessive government 

regulation affecting the use of privately owned land in 

Pennsylvania. They believed that one of our most basic and 

fundamental Constitutional rights, the right to own, use and 

enjoy property, was being trampled by regulatory bureaucrats and 

ignored by members of Congress. PLA's initial objective was to 

educate our legislative leaders, other landowners and the general 

public about the devastating impacts that these regulations were 

having upon decent, hard-working individuals and upon the economy 

of our country. Ultimately, the goal was to achieve legislative 

changes which would restore reason and balance in environmental 

regulation and to correct similar injustices which were occurring 

throughout our country. Obviously, the voice raised by this 

small handful of landowners, struck a responsive chord in many 

others as well because, today, PLA is comprised of over 2,000 

individual members and is recognized as the leading advocate of 

private proper~y rights in Pennsylvania. Our organization 

communicates and networks with other like-minded Pennsylvania 

organizations whose memberships exceed 100,000 individuals and 

businesses. 
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I am also here today with an organized grassroots 

effort known as the "Fly-In for Freedom." For the fifth 

consecutive year now, PLA members, along with thousands of other 

citizens concerned about the erosion of private property rights 

in America, have come to Washington, D.C. to tell our elected 

officials that "Enough is enough!" Too many innocent people, 

doing nothing but minding their own business and working hard to 

achieve the American dream, have been treated like common 

criminals, having their lives turned upside down because of 

excessive control on the use of land being imposed by unelected, 

frequently insensitive and largely unaccountable bureaucrats in 

the guise of protecting the environment. Many regulatory 

programs, including those under the Clean Water Act, the 

Endangered Species Act, and the Wild & Scenic Rivers Act, have 

proven to be devastating to private property owners. In 

Pennsylvania, horrific examples can be found which demonstrate 

the unfairness of these programs, but no case better illustrates 

the need for regulatory reform and property rights protection 

than the case of United States y. Brace. The story of a third 

generation farmer, this case graphically demonstrates the federal 

government's abuse of innocent citizens. 

Bob Brace is an example of an individual who strived to 

achieve his dream of owning and operating a farming business in 

rural Pennsylvania. For over forty years, he worked hard, often 

seven days a week, to provide for his family and operate a well-

-2-
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maintained, vegetable farm that he hoped to pass along to his two 

sons one day. In 1975, when his parents retired from their beef 

and dairy business, Bob decided to purchase his homestead farm to 

keep it in the family and expand his vegetable farming business. 

He took out a mortgage and paid his father $170,000 for the 137 

acres farm which he planned to add to his other farming property. 

When in 1976 he began to repair and improve the 

existing drainage system on the farm that had been blocked by 

beavers and fallen into disrepair, he had no idea that 10 years 

later, in 1987, the federal government would accuse him publicly 

of destroying over 200 acres of federally controlled wetlands and 

order him in effect to destroy his drainage system and ruin his 

homestead farm. Ironically, Bob had purportedly filled the 

"wetlands" by redepositing sediment cleaned from his ditches onto 

his farm fields from where it came in the first place. Because 

of this, Bob's dream has been turned into a nightmare and he has 

been caught in a regulatory and judicial snarl just trying to 

defend his farm. He has faced millions of dollars in fines, 

threatened with imprisonment, publicly vilified and ordered to 

"restore" his property by plugging his drainage system to stop 

the natural flow of water . 

In December of 1993, after a trial on a suit brought by 

the United States U. S . District Court Glen Mencer found Bob 

innocent of any wrong-doing, stating that Bob was lawfully 

-3-
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operating under the express "normal farming practices" exemption 

of the Clean Water Act which exempts farmers from obtaining 

permits for cleaning existing drainage ditches. After personally 

viewing the property, Judge Mencer also determined that only a 

quarter of the area cited by the government even met the 

technical definition of wetland and dismissed the case against 

Bob. Sadly for Bob and thousands of American farmers however, 

the government wasn't satisfied and appealed Judge Mencer's 

decision and the Third Circuit Court of Appeals in Philadelphia 

reversed the District Court's ruling in November of 1994. In a 

seemingly counter-intuitive decision, a three Judge panel 

completely sidestepped the exemption enacted by Congress which 

expressly states that permits are not needed for agricultural 

activities related to normal farming practices including the 

maintenance of drainage ditches. And when the Appellate Court 

refused to rehear the case, Bob was placed in a completely 

untenable position. The Third Circuit sent the case back to the 

District Court for enforcement of the EPA's restoration order and 

for determination of a civil penalty. Now that the original 

order hae been upheld by the Court of Appeals, Bob is 

theoretically liable for hundreds of thousands of dollars, even 

millions, in penalties. Moreover, to EPA, restoration of the 

property means converting it into a wetlands preserve. To Bob, 

it means destroying the farm he worked too long and hard to make 

productive and taking his land. 

-4-
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What is striking about this is the government's ability 

to put Bob in a regulatory Catch 22. His only alleged violation 

was that he didn't have a Corps of Engineers permit to clean 

sediment from his farm drainage ditches and redeposit the 

sediment back on the farm fields from which is washed in the 

first place. Instead of simply ordering Bob to stop while he 

applied for a permit, the government tried to coerce him into 

complying with the restoration order, thus destroying his farm, 

under threat of enormous fines, penalties, and even jail. To 

make sure that citizens like Bob can't escape its clutches, the 

government went on to adopt a policy that it won't process permit 

applications when the applicant is said to be "in violation." 

Thus, Bob could never claim his farm exemption or try to get a 

permit once the bureaucrats said he was in violation. What is 

worse, when the government issues a Notice of Violation in 

situations like this, there is no appeal or forum in which to 

claim your exemption. You have to wait for the government to sue 

you. In this case it took three years for the government to get 

around to filing suit and then three more to get to trial. And 

when the government finally sues, the imbalance of resources 

between the federal government and ordinary citizens like Bob is 

shocking. Ordinary citizens are simply overwhelmed by raw 

government power. 

-5-
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Bob Brace has recently asked the U.S. Supreme Court to 

review his case so that they may correct this terrible injustice. 

He is currently waiting to learn if the court will hear his case. 

No one should have to endure what Bob Brace and his 

family have over the last decade, but thousands of other property 

owners throughout America are being subjected to this same type 

of regulatory abuse. What has happened to our country when 

cleaning out farm ditches and putting the sediment back on the 

fields becomes a 'deposit of dredge and fill material into 

navigable waters of the United States." What is it about our 

government that make it want to push a man like Bob Brace to the 

limits? 

I have often heard Bob ask preservationists who 

advocate our current regulatory system to simply place themselves 

in the shoes of himself and others like him. How would they 

feel? Would they give up their livelihood, part of their 

retirement savings, or their home for someone's idea of the 

public good without receiving compensation? No one is objecting 

to protecting truly valuable wetlands, but the governme~t is 

currently going about it in entirely the wrong way ... by 

steamrolling over ordinary, law abiding citizens and ignoring the 

Fifth Amendment to the Constitution. Individual citizens should 

not be expected to bear the burden alone for what others may deem 

important public benefits. And individual citizens cannot 

-6 



161 

continue to have their lives and dreams destroyed through 

regulatory programs aimed at preserving the land for 

preservation's sake if the American dream of owning, using and 

enjoying property is to endure. 

Additional articles and videotapes regarding the Brace 

case are available for those Representatives who may be 

interested. Thank you for this opportunity to express the 

concerns of our organization. 

-7-
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2311 East Lake Sammamish Pl. S.E. 
Issaquah, WA 98027 

(206) 392-1024 fax (206) 392-1024 

Richard Welsh, Executive Director 

UNITED STATES CONGRESS 
HOUSE RESOURCES COMMITTEE 

PRIVATE PROPERTY RIGHTS TASK FORCE 

June 13, 1995 

The National Association of Reversionary Property Owners (NARPO) is a non-profit 
foundation dedicated to the preservation of property rights; particularly the property rights 
of property owners who own land abutting railroad rights-of-way. NARPO would like to 
bring to the attention of the Property Rights Task Force the inequitable burden placed on 
property owners by what has come to be known as rails to trails. NARPO would also like 
to point out to the Task Force how federal gas tax dollars are being misappropriated for 
the furtherance of the rails to trails scam. 

NARPO has been involved since 1985 both in the courts and in the promulgation of rules 
regarding the rails to trails scam. The property rights of tens of thousands of property 
owners have been taken. without just compensation,by this rails to trails seam. For diose 
members of the Task Force not familiar with rails to trails. let me give a brief overview of 
the federal law and how the Interstate Commerce Commission (ICC) and the courts have 
interpreted the effects of the law. 

In 1983. after four years of mulling around a bill to keep railroad rights-oi-way as trails 
after the abandonment of the railroad use, Congress passed what is now codified as 16 
US C. 1247(d) and better known as the rails to trails law. The ICC promulgated the rules 
tbr 1247(d) in 1986. Since August of 1986, over $1 million has been spent by property 
owners to try and protect their property rights to the land the railroad rights-of-way are 
on. The majority of these rights-of-way are on easements and as such, once the railroad 
abandons the railroad use, the right-of-way land reverts to the abutting property owner­
free ofany easement. 1247(d) omgapts state property law of reversion and allows a 
private entity or a govl.!rnment entity to take over the right·of·way for • trail wlthaut •"!Y 
compensation to the property owner. The constitutionality of 1247(d) was challenged m 
the federal courts, and in 1990 the U.S. Supreme Court ruled l247(d) constitutional. The 
Supreme Court also ruled that the conversion to a trail from railroad use constituted a 
"taking" of property rights. but the Supreme Court ruled that the individual property 
owners had to go to the U.S. Court of Federal Claims, see Preseault y, U.S .. 494 US I 
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(1990). Over 30 other lawsuits have been filed both in state and federal court challenging 
various aspects of 1247(d); all of which have not been totally successful. 

I want to point out to the Task Force a few examples of how private and government 
entities and the railroads have twisted 1247(d) to profit immensely from its effects. 

I. The Rails to Trails Conservancy (RTC) and Burlington Northern Railroad agreed to 
packaged five soon to be abandoned railroads in Washington State together so that RTC 
paid Burlington Northern $3.2 million for the package. RTC then turned around in two 
months and sold the pieces of the package for $4.5 million to various government entities 
throughout Washint:.>ton State; with RTC pocketing most of the $1.2 million difference. 
You might be interested that RTC is a 501(c)(3) tax free foundation. Approximately $1 
million of the government money was ISTEA enhancement money. Notice the perverse 
way the property owners paid their gas tax to the federal government and then the 
government turns around and steals their property and on top of that gives the gas tax 
money to a private entity for profit. Meanwhile, the property owners have thousands of 
strangers walking and riding through their property. The government says thank you very 
much and if you don't like it sue us in the U.S. Court of Federal Claims in Washington, 
DC--not Washington State. The Task Force might also be interested in the fact that 
Burlint:.>ton Northern had only easements for the majority of the five rail lines, but 
Burlington Northf.'fll was able to hold up the local governments for this $4.5 million by 
saying that if they didn't pay up they would abandon the rail lines and the government 
entities wouldn't have their trails. 

2. The State of Missouri acquired a 200 mile long abandoned railroad for rails to trails in 
1990. This railroad ran along the north side of the Missouri River. The railroad had over 
120 years of problems because of the Missouri River flooding and washing out the tracks. 
The State of Missouri put in millions of dollars to rebuild the right-of-way for a trail. 
Everyone is familiar with the floods of the Missouri River in 1993 and now 1995. After 
the flood of 1993, the State of Missouri applied for federal flood relief money and used at 
least $6 million to rebuild the trail, but they never did fix all the local roads. Now the 
tlood of 1995 has wiped out over 40 miles of the trail and one would assume they will 
apply for more federal disaster money to rebuild the trail. The postscript to this story is 
that the property owners have been waiting since 1990 for the U.S. Court of Federal 
Claims to hear their "takings" case. 

3. The Rails to Trails Conservancy has found another way to get IS TEA money and in the 
process eliminate railroads that are still going concerns. When a railroad attempts to 
abandon a line, another railroad can force the abandoning railroad to sell the line to them 
for what the ICC call• the net liquidation value. RTC 11top1 inta th• piclure and mllkft • 
bid for far more than the line is worth, but in the process blows out the small railroad 
attempting to keep the line a going concern. RTC then finds a government entity that can 
get ISTEA money. The government entity then pays the railroad the over-stated price and 
now has a trail with federal gas tax dollars. A case in point just happened in Seattle, 
Washington. A small railroad was trying to acquire a 2000 tbot stretch of a soon to be 

2 
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abandoned Burlington Northern rail line. Burlington Northern already had an agreement 
to give the line to the City of Seattle for no money, but when the small railroad tried to 
buy the 2000 feet, RTC stepped in late and bid far more than the net liquidation value. 
The ICC allowed the RTC bid to stand. The City of Seattle then said they would pay 
$975,000 for the right-of-way for a trail. The City of Seattle used $600,000 ofiSTEA 
money as part of the $975,000 to pay otT Burlington Northern so they would go along 
with this scheme. 

These are just three examples of how a supposedly good law can be turned around and 
used against innocent property owners and taxpayers. I would like to point out that the 
railroads have discovered how to make tens of millions of dollars from land that they do 
not own. All the railroads have to do is threaten to abandon the line and the government 
entities will pony up what it takes to get their trail, mostly with ISTEA enhancement 
money since the advent ofiSTEA in 1991. 

I would hope the Task Force can somehow straighten out the inequities that are occurring 
to all these property owners. One way would be to repeal 16 U.S.C. 1247(d). Another 
way would be to amend the railroad abandonment laws---49 U.S.C. 10905 and 10906--so 
that the trail proponent has to pay compensation to the property owners for the taking of 
their reversionary rights through state court proceedings before a trail can be started. 
This has the added benefit of keeping the federal government out of the compensation 
loop. If the trail proponent thinks it is so important to railbank the line and build a trail, 
then they should be able to pay just compensation to anyone who has legal reversionary 
rights. That is what the Fifth Amendment is all about. 

Thank you for taking the time to address the property rights problems in our country. 

Sincerei_: yours, ~ 

~/74/~ 
Richard Welsh, ~cutive Director 
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STATEMENT OF JOSEPH N. 
DE RAISMES, m, PRESIDENT ELECT, 

ON BEHALF OF THE NATIONAL 
INSTITUTE OF MUNICIPAL 

LAW OFFICERS 

HOlT SF. OF RF.PRF.'U:\NT A TTVF.<i 
RESOURCES COMMITI'EE 
1324 LONGWORTH OFFICE BUILDING 
9:30A.M., JUNE 13, 199S 

The National In.stitutc of Municipal Law Officers (NIMLO), founded in 1935, is 11 non­
profit, non-partisan organization, consisting of over 1400 loc:al governments and loc:al government 
auorneys. On Apri18, 1995, the 18-m.ember NIMLO Board. of Directors unanimously adopted 
the attached resolution, opposing pending federal takings legislation, currcmly captioiiCd HR 9 
and 92S and S 145 and 60S (hereafter, the ~bills"). I am NIMLO's President·EI.ect, City Attorney 
of Boulder, Colorado, and AdjWICt Professor of Law at tbe University of Colorado. I am 
appeariq to explain the gn:at concern of city and coumy attomcys around the Uniled States about 
the legislation rhat you are considering this morning. I have niDt short poinls tO make: 

1. As historian Sam Bass Warner put it, tbe genius and the downtiill of American land 
law lies in: " ... its identifiCation of land as a civil liberty instead of a social resource. • This 
CODCCpt is embedded in the popular phrase: "You can't tell me what to do with my land, • and 
is ulti:mately grounded in the Flfth Amendmem to the Uniled States Consti!ution. As such, it is 
the law of the land. and despire what this concept has done to devastate pans of the American 
landscape, through deterriq appropriate regulatory responses to misuse of property, it remains 
a bedrock value, to which we all owe allegiance. But today, this committee is considering bills 
rhat would go far beyOIIil tbe Fifth Amendment and enshrine an extreme form of protection of 
private property that lrllly threareos the common pd of our country. Toqucville observed this 
when be toured America in 1831. ~Individualism," he wrore, "at first only saps the public life; 
but in tbc long run it attacks and destroys all others and is at length absorbed in self!Shne$s. • 

Local govemmenrs believe Strongly rhat private property owners !II:Cid to be tieated 
fairly. and sllau.ld be c:ligible for just compensation for "takinas" of their property - and they are, 
accord.in& to tbe patal2l'liCS of the Fifth Amendment. But we also believe that tbe obligation of 
all citizeN rp pmto;t tbe c.ommon aoo4 inc!udlna tbe enyiroomcnt pub!W bc:altb and IJilbljc 
sarea must be upbeld. 

That's wby we oppose the talcinas bills now before you. The takings bills will 
inapproprlare!y diminish tbe abillry of federal, state, and local governments to protect 
envirottmenlal quality and habitats. They also will undermine the wetlands proteCtion provisinns 
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of the Clean Water Act, the Endangered Species Act, and a variety of other enviromnenral and 
public lands proteCtion laws. Many will suffer, to vindicate the property interests of a few , and 
our precious national hcritaie will be further squandered. 

2. While local govemmenu are aware that the bills only deal with federal aovemment 
programs, they set an extremely danlcrous grese4ent in inserting the Congress in the process of 
detiniiJg the coverage of the Fifth Amendment, which applies to state and local governments as 
well. 

3. The recent seminal decision of the United States Supreme CoUrt in Dolan y Cjty 
of Tjsard has already announced a new ~ ~ m!§ in enforcing the Fifth Amendment, 
which will have to be elaborated through case law developmems in the state and federal courts. 
The wt thina JOQII eovcrnmtmr~ T1l't'll i~ a srrond nclosjon of ranmu lirjg;a!jon hued upon :1 

new, amorphous federal legislative standard, such as that set forth in the bills. 

4. I don't have ~ to describe the Ollkn case and its afiennath here, but I have 
Atw.Lo:J 4 qilllucmuliUKlwu W:::i~:ribing the decision and lu lmplicadons and tllC reportea case 
law in the year siDce the decision was banded down. I think that you will have to agree that the 
effects have been quite dramatic and that aovemment at all levels will have to change radically 
to meet the challenges of the Dnlan case, while preserving its role in regulating the use of 
property for the public good. 

S. The bills are llQl a viable solution to the problem of federal oyem;~lation- a 
problem of which local goveramems have often complained in the past. Indeed, by focussing on 
private property, the bills ignore tbe problems of state and local govCl'lllllents entirely. And if the 
federal government is over-regulating, the principled, straightforward response is to cut back on 
the statutory ambority that is being abused, not to layer on another 4J:sfuuctiul!lll layt:r of 
tei"latjon, with unlcnown costs and consequeDCes. That is what these bills do. An open 
invitation to litigation is a poor substitute for a careful adjustment of !egis!.ative policy to decrease 
regulation where the burden on private property outweighs the benefit to the public Interest. And 
courts are inherently unsuited to such an inherently legislative role. 

6. With regard to private property, the bills are a blum instrumcn1 with the unrealistic 
aim of avoidin& an! djmjnutjon of value of an! llQili!m of any person's property, as set forth in 
HR 925, Section 2. This is, quite simply, jmooMib!e. Govenunent actions inevitably augment 
and diminish value. Tile issue is when an exaction is not ~roughly proportionate~ to the impact 
of the property owner's action, and that. under Dolan, is a question for the courts, not the 
Congress. 

'1 . Tile 2.~'lli mrcsnOIQ OT tu<. ':IJ:J, ~00 J , WlllCI1 CODf!JctS With :iectiOD 'l., and 
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wbich is raised uuaccountably to 33 1/310 ins 605, sees beyond anx court decision and will be 
jmpnpible t1:1 dc!fcrmtne. given the Sfllte of the art in appraisals. Expect WllJI.llete!y arbjt!'llQ! 
Jll.IWll after exnmsjve litbwion if Congress adopts a numerical standard for takings. 

8. The bills seek to restrain government and to compensate citizens, but miss the 
unportant tact thai govcrnment only acts to meet what its leaders understand as the needs of their 
conat.itUenl:s, • tile greatest good for the greatest nwnber. w Thus, the issue is not bow much an 
oppressive government should be able to extOrt from property owners but to what exrem me needs 
and rights of other citizens can be protected by a reasonable accoinmodation of pro.percy dflht,, 
brokered by a responsive government. The bills will make that kind of compromise harder, if not 
impossible, to get. 

9. In summary, the bills suffer from i!lVC conceptual tlaws. If they are merely 
inreDded to reiteme what the consti.mtion already requires, then they are gramitous. The 
consti!ution speaks for itself. If they are intended to codify the rulings in recent court cases, then 
tbey are an exercise in futility. This is a constantly evolving area of the law, where court 
decisions are based on the application of specific regulations to specifJ.C facts. If they are intended 
to go beyond the constitution and the court cases, then they are intellecrually dishonest because 
tbey no JoD&er teally deal with takings in the constitutional sense. City and county attorneys are 
unired in their opposition to federal takings Jeelsladon as an unwarramed coogressional usurpation 
of the role of the courts in interpreting the federal constitution. And while the immediate target 
is federal programs, we are acutely aware !bat state and local governments will be next. 

Thus, l urge that you reflect carefully on the proposed bills and their direct and illditect 
impact on local aovemment. I am confident rhat your long-standing support o! local governmcm 
will lead you to oppose such legislation. Thank you for this opportunity to address you and for 
your courteous reception of remarks critical of tbis legislative initiative. 

CAADYAD 
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NATIONAL INSTITUTE OF MUNICIPAL LAW OFFICERS 

1995 MID-YEAR SEMINAR 

WASHINGTON. D.C. 

RESOLUTION NO. _l_ 

National and State "Takings" legislation 

WHEREAS, the National Institute of Municipal Law Officers (NIMLOJ is 

assembled in its Mid-Year Seminar in Washington, D.C.; and 

WHEREAS, the National Institute of Municipal Law Officers (NIMLOJ is the 

national association consisting of the Chief Legal Officers of local governmental 

units and has served the legal interests of local governments since 1935; and 

WHEREAS, the United States House of Representatives approved H.R. 925 

on March 3, 1995, which entitles private property owners to compensation if 

government actions under the Endangered Species Act, the Clean Water Act, 

wetlands permit programs, farm conservation programs, and federal irrigation 

programs reduce the value of even a small portion of the property by twenty 

percent or more; and 

WHEREAS, such legislation has the potential to increase litigation among all 

levels of government and private property owners, and thereby increase litigation 

expenses, attorneys' fees, and shared compensation awards for local governments; 

and 

WHEREAS, such legislation would threaten the integrity of zoning and other 

land use regulations by requiring payment for reductions in property values 

regardless of the impact of the property use on surrounding property values, or on 

the public health, welfare, and safety; and 

WHEREAS, such legislation would undermine necessary environmental 

protection measures by impeding the enforcement of clean air, clean water, and 

wetlands protection regulations; and 

WHEREAS, H.R. 925 is expected to go to the United States Senate for 

debate; and 
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WHEREAS, the same groups that are pursuing "takings" legislation at the 

federal level are also actively promoting similar legislation at the state level; 

NOW, THEREFORE, BE IT RESOLVED, that the National institute of Municipal 

Law Officers [NIMLOJ assembled in its 1995 Mid-Year Seminar opposes any 

legislation or regulation at the national or state level that would attempt to define 

or categorize compensable "takings• under the Fifth Amendment to the United 

States Constitution or similar state constitutional provisions, or that would interfere 

with a state or local government's ability to define and categorize regulatory 

takings requiring compensation by a state or local government, as such issues 

should remain a matter for case by case determination in accordance with evolving 

Fifth Amendment jurisprudence. 

ADOPTED BY THE NIMLO BOARD OF DIRECTORS this 8th day of April, 

1995. 
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CITY OF BOULOEIO, CGLQRACICI ~~ 
Otflcll ol Ule City Attomey Joseph H. de Raiames, IU~ 
Municipal Building City Allllmey 
P.O. Box 191 
i3oukklr, Coklnldo 803()6.{)791 - W. Greenfield 
Phone .... , -3020 Oepuly City~ 

MEMORANDUM 

TO: Whom it May Conccm 

FROM: Joseph N. de Raismes, m, City Attorney 

SUBJECT: Potential Impact of Dolan v Cjtv of Dpnt, 512 U.S. _. 114 S.Ct. 2309 (June 
24, 19SI4) 

DATE: June 12, 1995 

In lli'IJIID v. Cir.y Qf Tiprd. tl1c Uniux'l Sfatr..<l ~!p11'11'11" Coon announced 2 iWeeping new 
federal tald.ogs standard. In ~. the Court ruled that a COIIdlnon of a development approval 
rcquiriog the landowner r.o dc:di.calll the tloodplain for flood comrol aDd an adjacent 15-foot strip 
of land for a pedcsr:rianlbicycle path porenDally COJJSlilutcd a regulero!'y IAldng requiring payment 
of just compensation. In reversing the decision of tbe Omgon Supreme Court upholding the City 
of Tigard's conditions, the Court creat=l new land-uac tllkins9 law !bat will siiJUficantly alter 
govermnent practices in imptxing developmeat ouctioDs IDd itt l.lllebiDg conditio•~& to 
development approvals. GoverDIIII:Dt at all lcvcls must alsO prepare for implications beyond 
limitations on development exactions. This llii!IDIJnlldum desc:rlbes !lie Court's decision, the new 
takings test for developmelll exactions, the Jl(lllible iiDplical:iont of the new rest. aDd the case law 
inrcrpretina I.:kll&D to this dale. 

It sllould be noted thar :QQiaa was a 5-4 decision, that some COIIIIJICiltatO believe that it 
will Ill: limitr.rl rn !mvt Mlir.11rilm t>XliCI'iom, md dllt, at 1eut in dllory, it followed tbe dominant 
"reasonable relationsbip' standard. Tbus. this memonadum should be cons:idered. a "M!m ~" 
analysis. 

In DQWl, the Jandowuer sougbt. a permit to expand bl::r plumbin& and olectrK: supply srore, 
located in the City of Tigard's ec:urat busiDr:ss district, fr01119,700 square tl:et: to approximately 
17,600 square fcc:t. Tbe proposal illcluded tqii!!Q:III!'lllt af tbe eltildng sttucllll.'C IDd paVing of 39 
parking spaees in the first pbue, and~ of m addil:iooalsuucrure and IllOlC patlclng tbr 
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!be sccolld pbase. The site is bordeml on one side by a creelc, which is designated as a problem 
area in !be City of Tigard's Master Drainage Plan. The central busilless district also ba4 been 
desijDa(Od as a uatlic congestion area by a recent uansponation study. 

Consisrent wilh !be Muter DraiDage PIIJI, recent tranSpOrtation aDd bikeway studies, aDd 
!be City of Tigard's Community Deve!opmem Code, the planning commission approved !be 
ralllvelopmem permit subject to dalicatlon of portions of the applic:ant' s land. The city required 
dedication of !be floodplain land in order to improve and maiDiain the storm drainage system 
a1oDg the lbuUiDg creek aDd an additional 15-foot strip to serve as a pedestrian/bicycle path. The 
dedications comprised approximately 7,000 square feet, or about 10 perceat of !he 1.67 acre site. 
The dedication was deemed to satisfy !be city's 15 percent open space and landscaping 
.D"t!!liliiiJllll~.- T.haplnnnin!! nnmminninn IJ\l,OIWI its !&Uitl!!"-! '!\(!I! f.:..L.,. tl-~-...1 
impervious swtace created by !be 111:w structUreS and paved surfaces would exacerbate drainage 
problems on !be site, which would be mitigated by the fioodplain dedication. For the 
pedestriaolbicycle path, the commission reasoned that the continuous pathway system bordering 
!be property would encourage use of alternatives to short trip automobile travel, thUJ mitigating 
traffic congestion anlicipated from the 111:w dcvelopmenl. The Oregon Supreme Court ultimately 
upbeld !be collditions as valid development exactions under Oregon's "reasonable relationship" 
test. 

The Docjsion 

Building on its prior dcc:ision in Nol!an y California Coa.,ral Commi35ion, 483 U.S. 824 
(1987), the Supreme Coun aDilOUDI:ed tbat a stricter federal standard would apply to takings 
claims related to "adjudicative" actions imposing conditions on individual develOpment proposals. 
In such cases, lb: burden would be on the govetnlllmll: to show ~ "n•ugl• propurtionality" between 
the collditions imposed aDd !be expected developmelll impactS. 

The direct bolding of !be Dlllan case n:quires that whenever a land U5CI development 
approval is conditioned upon an exaction of property rigbts, !be exacting government bas the 
burden of proQf lQ lllow; (1) tba1 tbcrc: i~ a !~cal DCT!'5 hr:twl'tm rhr: imf1Ar.r of rht' lalld u~ 
dcvelopmem aDd !be euclion being required (!be &llaD teSt) aDd (2) that the exaction is "tullihll!. 
~mw,l' to the impact. According to !be Court, !be sccolld test requires that !be exacting 
sovelllJDelll make gcific fjndjngs which qpantlty riM: ill!!!f!Cta aDd .dmnonsrrarc !he IIIDl!'e al¥l 
extC!¢ pf tho a:!arjonship between the quantified impacts and the exaction. 

2 
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The Coun enUDCiareci this new "rough proportionality" rest by staling: 

No precise mathematical calculation is required, but the 
[govcrDmlm[] must make SOllie sort of illdividualized determiDation 
that tile required dedicalion is re1a1a1 both in na111n: and exrent to 
tbe impact of tbc proposed developmellt. 

This formulation, while more ctemancting than tile rea50!IIble. relationship rule as previously 
applicable in most swcs, iDcluding both Oregon and Colorado, docs not depart substllolially from 
prior case law, &lid the Court lltCIDplal to justify irs 'rough proportionality" rest accordingly. 
Tile troubline a.1IICCt of the Dolan ca.'IC i~ dulr rht. fiK:Ill of rhe r.~~st. 81111 rhr. finnine~ rmn~ hy rhr: 
City of Tiaard were a teXIbook example of tile way in which cities have used the reasonable 
relationship rest to validate exactions. Thus, a DCW and higher ~ of scrutiny is clearly implied, 
though not stated, in the shiftine of tbc lmrdcn of pmof &lid tile requirement of ~jfic firu!in~s 
relaring means to ends. 

The Agp!is;atjon Process 

According to the Tigard City Attorney, tile I!2lm ~pplication was particularly deficient, 
containing no drainage or uatTJC sllldies, which arc Olbcrwisc requi:n:d by the City of Tigard· s 
application criteria. The application was accepted by die staff notwithstanding those defects 
because it presented the opponuuity of a doWDIDwn rehabilitation project in an area where the city 
had been encouraging infill developmenl, and tile staff fch thai it could fill in the aaps in the 
application by referring to tbc city's plans to obtain drainage and traffic data. This was the first 
and perhaps the critical misrake made by tile city. 

Thereafter, in analy~ the application. lbc city deDermined thai it woukl normally impose 
a one-had street constrUCtion requirement m oraer to accoum tor me aarunooaJ automoOtle ana 
truck traffic caused by the development. However, in a second critical mistalce, tbc city decided 
not to impose tbc one-half street requirernenr Olberwise justifiable because such an exaction might 
well kill the project and, as a matter of principle, die city desired to focus on alternative modes 
in the downtown. Accordingly, !he exaction was reduced first to a requirement tbat the applicant 
build a path and then even filrlbcr to a requiremeDE that lbc applicani merely dedicate enough land 
for a path, all in the inrerest of making the project happen. 

And third, and perhaps most significaDtly, the city never considered rurning down the 
application pending a commilment by the applicam tba1 sbe would undertake actions to quantify 
and mitigate the drainage and traffic implas, nor did it require that the applicani cO!Iduct or pay 
for any studies or present any evidence to r:efuu: tile city's position. Thus, although a number of 
findings were made about the o.r:ed for drainage and uaffic mitigation, the Supreme Court had 

3 
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liltle difticulty in pien:ing tbCI findings, wbidl were DDt based on any study uf tbc draiDap or tbCI 
traffic iqw:t of tbe {lfticisc devetopmeDt in queslion, but instead were simply exuapoJar.ed by !be 
city from ita own plans. 

The Court found a Joi!ca! !ICX!!S between !be exactions and !be impacts of !be applicanl:' s 
proposed developmi:Dt. The ~that the floodplain be kept open and made available for 
drainage improvcmems also appeared not ro trouble the Court. Radler, the Court seemed most 
troubled by tbe fact, ~ in onl argumem. lbat once the dedication had occum:d, the city 
could open the floodplain axea ro recteational use and that such use may in fact bave been 
conrempla!ed by !be city as a part of its comprebensive plan. The Supreme Court observed lbat 
it could see no justifiealion for taking the plainliffs "rigbi ro exctw:le otllers" from berland as part 
of till: drainage exaction. Thus, the cledication was found ro fail the "roueb proportionality" test. 
The city had made no findings about the need for a dedication of the floodplain rather tlwl an 
easement. 

Witb regard ro the path exaction, the Court seemed most concerned with the inability of 
tba city ro demoD£tr:llll :1 m:lrtwm:lliC:ll rllbtiont.bip ~ tllo increued c:ll' and truc:k 1J:1ffic 
which would be caused by tbe doublina in size of the applicant's store and the exaction of the 
fifteen foot bicycle easemem, which might or might not reduce tbe car and U'UCk traffic 
suffleiemly ro deal with a reasonable portion of die impact of the development. Again, the 
dedication was found ro fail tbe "I'QIIib ll"J'4l91lionaljty" test. It should be noted tbat at least one 
COIIIlDill'll:a referred ro tbe notion tbat a bike path serves as a useful form of transpOrW:ion for 
a plumbing supply srore as "obvious nonsense." This observation needs ro be taken ro heart. as 
the courts cannot be expected 10 give much deference to social engineering, absem convincing 
findings based on objective evidence. The Court also fOCIISsed on tbe conditional lan3Uage of the 
clty's findings, that tbe ~ion of the bicycle patb "could" offset some of the traffiC demand. a 
far cry from finding that the system "would" or "would be likely to • offset a reasonable portion 
of the traffic demand created by tbe developmeor. 

SUJlstatlljye Due Process Rs:;sum:cted? 

The Court's rejection of the city's findings is difficult ro fathom in light of the assurances 
given by the Court that •oo precise rnatbcrnatical calculation is required." and that all that is 
required is •some effort to quantity ... filldinas in support of tbe dedication." That i! tbe single 
mosl troUbling aspect of the Dulan decision. It is in the~ of the lWCilt of the telationsbip 
robe required between means and Cllds tbat tbe Supreme Court in Iklllll cffC~.1ively ~ 10 

itself and lhc other cou.rtS gxeat freedom in passing judginem on tbe adequacy of local governmem 
motives and justifications in imposing exactions. Under this way of looking a! tbe Ilnlan case. 

4 
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it is ~ffcctively a resum:ction of the • substa!ltive due process • line of cases which had been 
largely defullct since the 1930's, using the takings clause of the Fifth Amendment instead of the 
due process clause of the Foun=Dth Amendmcm. Like the subsrantive due process cases, the 
Imlan case represents the poremial of an ideology hostile to land use regulation using the 
convenient instriiillCillality of the vague wordiag of the Fifth Amendment to make value judgments 
on the necessity and ultimarely the wisdom of land use decisions. 

This is not the place to go through the history of the use of substantive due process to 
invalidate economic regulation in general and the New Deal in particular. But it is importa.nr to 
recall the history of the use of the substantive due process analysis from the late 1880's through 
1940 to impose judk:ial veroc:s on economic regulation which ran contrary to the ideology of the 
conservative Supreme Court of the time. Like the ll:sl of "real and substantial relation • elliiDCiated 
in Mualer v Kansas, 123 U.S. 623 (1887), the "rough proportionality" test of DWIIll represents 
precisely the kind of vague mcanslends rest which the Supreme Court may use to invalidate land 
use restrictions which it finds not to present a sufficiently direct relationship with the impact of 
land development to justify the reguhuory exaction. Even more closely on point is the case of 
Nc:ctow v. Camhrjdge, 277 U.S. 183 (1928), in which !he Supreme Court found that the City of 
Cambridge was unable to impose a residential use restriction on the plaintiff's property because 
the industrial character of~ made such a restriction unreasonable, in that 
the restriction bore no "subsiantial relation" to public health, safety, morals, or general welfare. 
If this analysis is correct - and oDly time will rell bow far the Dman analysis will be carried -­
then the jwil.-prudcllcc of the ReaganfRu~ Supreme Coun may be moving toward a rnings 
analysis founded on the substantive due process cases of~ and ~. 

Under this admittedly pessimistic reading of the D!l!an case, there may be grave 
implications for the tiJIIIre of land use regulation of all types. The clearest implication is that any 
kind of exaction is subject to invalidation by the courtS, plus payment of the plaintiff's attorneys 
fees, based on an ex post facto judgment of a coun that the exaction does not follow the trial 
court's or a subsequent appellare court's view of the appropriate means/ends "rough 
proportionality. " 

This puts the courts in a position to invalidate any non-traditional exaction and perhaps 
some very traditional exactions as well. such as paths, sidewalks and perimeter streets. Any 
exaction tainted by perceived opponunism, because it obcains a general public benefit beyond that 
justified by the particular deve1opmcm, will be suspect. Ofticials and planm:rs may be intimidated 
by allegations of unfairness and threats of litigation <luring the development review process. The 
fact that the local government will bear the burden of proof will malce it incumbent upon local 
11uvc,.w.ucul.> w lw" ""~"'""(.....I iiiWrucys} w jusdty tbclr opinions, even though the experu' 
opinions may be of no avail apinst a court ideologically committed to a different result. 
Moreover, the consequences of such a takin&s analysis can easily be expanded beyond the area 

5 
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of c:xactions to illclude any other fonn of restriction on the use of res! property, and the .D!lJm 
case should not. in my view, be resd as limited to its facts. 

Sullsegum Cases 

The following list is an inventory of the reported post·IloJan liti&ation to date: 

1. Ehr!icb y Cu!yer Cjtv, 19 Cal.Rptr.2d 468 (Cai.Ct.App. 1993), cert· granted and 
.iudiiJDCI!t yacate4, 114 S.Ct. 2731 (1994), California Supreme Court Action No. S033642. 

In this case, Culver City exacted a $280,000 fee from a developer proposing to convert 
his property from a recreatio!lal use to a residential use. The fee was allocated for the 
~~~~~ment of four tl:llll.ia QQIIriS that would he loRt m tht. r.nmmnniry a~ a rMnlt nf th~ 11hane~ 
in land use. California's Second Appellate District rejected the developer's challenge to the fee 
as a taking. The United States Supreme Court remanded the case to the California Court of 
Appeal for rehearing "in li&ht of Dolan. • The Second Appellate District decided that DWm and 
its precursor, Nol!an v CaHfomja Coastal Commission, 483 U.S. 825 (1987) both were 
applicable to the City's exactions, yet it once again upheld the fee as a valid exercise of the City's 
police power in :m unpublillhed opinion. The Californin Suprcmc Colll't tllcft accepted !he 
developer's appeal. 

The following points will be argued in that appeal: 

(a) Nllilan and .l&laD apply to adjudicatory exactions, not legislative acts. 

(b) Even if the City's decision were entirely adjudicatory, l::lallm and IloJan are limited 
to physical occupation exactions and do not apply to development fees. 

(c) The City posseased the authority to disallow the change in use from recreational 
to residential in order to preserve a balance of land uses in the city. 

(d) The city could allow the conversion conditioned on the developer's mitiJilllion of 
the impacts of the removal of the recreational use under the principles enumerated in &llall.. 

(e) Exactions of the type used in this case are an efficient and equitable method for 
funding tbe delivery of traditional public services by govemiiiCnts and mitigating the adverse 
impacts of real estate deve!opm1:11t. 

2. Altjnuu y Orego11, 862 P.2d 109 (Or.App. 1993). revjew denji!d, 871 P.2d 122 (Or. 
1994), cert aranre<t judamem viM'""" apd rana!!!l!:il jn Ught of pojan, 115 S.Ct. 44 {1994). In 

6 
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this case, the trial court admitted appucmly persuasive evidence tbat a portion of property being 
condcmncd as right-of-way could be subject to a forced dedication policy upon annexation, since 
the value was based on the probability of such annexation occurring. Thus, the award was set at 
$7,000 instead of the $65,000 to $86,000 urged by the laodowoer, and the award was sustained 
by the Oregon Court of Appeals. The United StateS Supreme Court remanded "in light of 
DQian. " Although the ex.action issue is peripheral to the condemnation award, the case raises the 
extremely significant issue of the application of a takings test to annexations, which have 
trllditiolllllly boon viowcd G!l ontiroly dioorctiolllll'Y lllld oollii'IICIIllll in moat !lbll09. Tho hypothctioal 
nature of the .Al1im.lls. "probability of rezoning• analysis, which inherently lacks any "rough 
proportionality" finding (since the annexation bas not yet been proposed, much less occurred), 
malces the case of doubtful precedentia1 effect. And the Oregon liiiiiUation standards may well 
turn out to be unique. But the potential application of the "unconstitutional conditions" analysis 
to a decision otherwise without any due process safeguards sbows how far Ilfl1an may extend . 
The case is still pending before' the Oregon Court of Appeals. The landowner claims that the 
mere admission of evidence of the probable dedication requirement constiruted a taking. The state 
contends rl!at the dedication issue is one of probability, to be determined by evidence on both 
sides, and that it is prcmarure to apply a Druall analysis. 

3. Harrjs v Cjty of Wjc;bjta, 862 F.Supp. W (D.K.an. 1994). Dnlan was distinguished 
based on the premises that (a) the airport overlay district at issue in this case was legislative rather 
than adjudicative and (b) there was no dedication requiremem, although the regulation did sharply 
restrict the developmcm poteDtial of the !aDd. Although ultimately decided on standing and 
ripeness grounds, the case did detennine that the airport overlay district did not violate substantive 
due process, since a srudy supported the reasonableness of the city's finding that there was a 
greater dsnger of airplane crashes within the district. The resultant restrictions on development 
were not subjected to a "rough proportionality" test. 

4. Sclmltz y Cjty of Grams Pass, 884 P.2d S69 (Or.Ct.App. 1994). (a} DlllaD was applied 
10 void a right-of-way dedication requiremedt based on the ultimate finding that an increase of 
eight vehicle trips per day could not justify a 20,000 square foot dedication under the "rough 
proportionality" test. (b) The decision 10 impose !be dedication as a condition to "partition" (i.e. 
subdivide) the property was viewed as subject to Dolan. even though an ordinance~ 
imposition of the dedication, because the ordillance wem beyond regulation to require a 
dedication. &:lnil.lz thus extends DWm beyond adjudicative decisions. (c) Finally, the~ 
cOurt refused to enr.errain !be City's •worst-case• analysis of future development poumtial and 
insisted that the "rough proportionaliry" rest be applied ro tilt! J1reci~ "pmpnsc:d development" 
being permitted by the City, i.e. the partition itself. 

~ .I C Reevc.s Com y Oaclcama.• County. 887 P.2d 361 (Or.Ct.App. 1994). While 
sustaining interconnectivity with neigbboriDg properties, tbe Oreaon COurt of Appeals remanded 
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a riJbt-of·way improvement condition for lbrtber findings of "rough prOpOrtionality" ill light of 
the Sl:llllllz case, since {a) the zoniq ordinance cou.ld not be used to justify the exaction aDd (b) 
the relationship between thc subdivision-geoemed traffic and the required improvemenu was !lOt 

m:irl('.'Vith..,_ "!"""ifirlrjr ""'l'';""" "'!• !l!iliJ! 

6. Cjtv of pPrwnoptb y Scblc:ainaer. 46 F.3d 133 (1st Cir. 1995). In the first post-~ 
impact fee case to 10 to judgmellt, the First Circuit, while declillilllto intllrvelle on estoppel 
erouuda. fourld t111t tbc c.uetion of 52.500.000 for a houaina tnlllt fwxl iD oxcllallic !or 
condomjnjumjzatinp of a portion of the existing low income units and rezoning to permit m 
additional approximale!y 300 mad'.et rate CODCios was not justified by Ciry Cow.:il tindings about 
the impaa of an up-zonilli Oil the City's COSIS In coping, "with the impact of the proposed project 
ill lipt of its cffbet 011 tile lllllOUIIt of low-iMome llousiftg !ltoek W~Jugllout the eitY." 4e F.3d 
133, at 137. 'l'bl.ls, 1ll2laD would have required a remand for a "rough proportionality" finding, 
but for tile t:S!OppCl. 

CCADYAD 
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Good afternoon Congressman SbacJeu and Task Force members. My DaJJJe is Hank 

Graddy. I am an attorney in prlfate practice in a smaD towD in Kentucky. I come 

trom a farmina family. Woodford County Is tbe third most·procluctiYe agrkultural 

county in Keutucky and one of tbe most proclucdYe counties in tbe natloa. My family 

has farmed in Woodford. County ror·o"er ioo years. My brother and my sister are 

farming approximately 600 acres or farmland in Woodford County. I own a one-fourth 

interest in tbe fll'lll. I come here as a property owner who must comply with all or tbe 

federal, state, and local requiremeuts or land owners. I am a life-lone Republic:an and a 

twenty-year member of tbe Sierra Club. I am a former elder and a current Sunday 

school teacher in tbe Pbpb Presbyterian Cburcla. 

I am here today to dbcuss bow priYate property oWJJen are beiDa impacted in my Slate 

of Kentucky. Wben you are in Washington, tbere Is a tendency to look at coacems 

from an inslde-tbe-bel:tway perspediYe, and I want to brina anotber prospective to tbe 

discussioa. I waat to share with you bow ~ citizens of this country are 

baYing their property ·ripts and their bealtb cleclmatetf by tbe actions of bad neighbors. 
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I also want to talk about a property owner who came Yery close to abusing tbe 

taxpayers of Kentucky using the takiDgs clause.. I want to talk about three counties In 

Kentucky: Bell County, Harlan County and McCreary County. 

In 1983, a group or citizens filed SQit against the City of Middlesboro and the 

Middlesboro Tanning Company or Delaware because of many years of pollution In 

Yellow Creek. In the mid-1970's, as a resuh of the Clean Water Act of 1972, tbe City 

of Middlesboro was ginn federal moaey to upgrade its sewer treatment plant. The 

upgrade was completed but the plant was never able to adequately treat tbe waste 

stream it received from tbe Tanning Company. E..,...,tially, tbe chemicals discharged by 

tbe Tanning Company clestroyed the bop In the blolocical treatmeot faclllty tbat tbe 

U.S. taxpayers had paid to coastruct. The Middlesboro Sewer Treatment plant was 

effectively dead on arrival. For the next eight years, nothing seemed to be working to 

solve tbe problems. My clients and I liJed a tort claim against tbe city and against tbe 

Tannery. You'D be Interested to know tbat Count 15 or our complaint aUeged tbat tbe 

actions of the City of Middlesboro In poDutlng Y eUow Creek had destroyed property 

. values of property owners dowostream and constituted a taking under tbe U.S. 

Constitution under the concept _of inYerse coa~on, a concept tbat Is, frankly, alive 

and weD In Kentucky and across the nation. I didn't need any statutory amendment to 

make that aliegation. From my perspectin, the Kentucky and U.S. Constitution work 

perfectly weD to give me tbat cause of action wltbout the need for legislative 

enhancement. 
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We settled the case with the City or Middlesboro In 1988. The Tannery filed for 

bankruptcy protection. It took several years to get the Tannery and it$ owners back 

before court. On January 28, we began a two week trial. Our proof Included u 

assessment of the impact this pollution bad bad on 300 some properties downstream 

from the sewer treatment plant and the Tannery. Our appraiser, usfn& multiple 

regression analysis comparing property values on this creek with property values on 

control creeks In other parts of Bell County, found a significant property decline and 

determined the damages that bad been suffered by property owners downstream to be In 

the amount or $1.4 million. 

Unfortunately, these actJons by Irresponsible landowners did not stop with lowered 

property values. There Is another more fundamental reason why we went to trial in 

January and why I am here today. When clean water was placed on the sediment from 

Yellow Creek, and fish eas were put In the water, the sediment In Yellow Creek was 

sufficiently toxic that the water killed most of the fish eggs and, of the traction of fish 

eggs that survived, a hi&h peruntage or those eggs resulted In deformed fish, fish that 

bad spines shaped Uke c:orkscrews or were L-shaped and In some cmes the fish wen 

two-headed with one body. 

Mothers and grandmothers testified about the chlldreD that they bad given birth to or 

that their dalJihters bad givea birth to. ChHdreD that were born without ringers or In 

some cues born wltbout complete spines and with gross and fatal deformities. We bad 

testimony about biper than expected lncldences or leukemia and a cluster or stranae 
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sounding diseases such as Kawasaki disease, Graves disease, Wegners disease and 

Krones disease, affecting the very YOWl& as well as middle age and older residents. At 

the close of proof I asked the jury to return a verdict to create a medical monitoring 

fund to provide a permanent level or enhanc:ed health supervision In order to try to 

minimize the coosequences of the chemicals these people bad been exposed to. I 

requested the jury create a medical monitoring fund of S6 million. The jury heard 

evidence that the Tannery bad ignored Its obllption to keep tone materials out or tbe 

sewer treatment plant since 19'71 and that there was technoJocy available If the Tllllllfry 

had elected to use it that would have provided adequate treatment so that these 

materials would not bave entered the environment. The TllDilfry elected not to install 

that technoloay. I asked the Jury to award punitive and exemplary damages against the 

Tannery in the amount of $4 million. The jury returned a ve.tdlct of $4.1 mllHon 

punitive damages and $11 million In medical monitoring for a total verdict or $15.1 

miWon. 

In Harlan County, as a result of a random well suney dooe in the community of 

Dayhoit In 1989 as part of the Safe Drink1Da Water Act requirements, the state ot 

Kentucky discovered a plume of coataminated groundwater at that time belieTed to be 

about 2 miles In size, that cootained vinyl chloride, tri-chloroethylene and di­

cbloroethylene. As a result of this discovery, we learned that a certain Industry had 

been Improperly clisposlq of solTents for a 20-year period; that it had no permits to 

discharge; and yet It was routinely dumping speot solveuu In a noor drain where they 

would now into the groundwater that wu the drinking water supply for the community 
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of Dayhoit in Harlan County. This area has been designated a Superfund site. The 

industry that is detennined to be responsible is now hard at work trying to clean up the 

contaminated groundwater plume. But as a result of the litigation I was involved in, 

that industry has·recently compensated adjoining property owners for property damage 

in an amount that exceeds $2 million. 

There is another perspective coming rrom McCreary County. I filed as amicus curiae In 

litigation In Kentucky Involving the takings clause In the Committee on NatlJra! 

Resources vs. Stearns Coal and Lumber (1984). Stearns won a verdict or over $9 

million against the Commonwealth or Kentucky aimed at the designation or Rock Creek 

as a Kentucky Wild Rlnr. 

During the period or the aiJe&ed taking, Stearns continued Its timber operations, its five­

year oil lease on over 9,000 acres, its ten-year lease to the Co~wealth or Kentucky 

of 10,000 acres as public hunting and wildlife areas and another 37,000 acres to an oil 

company. In that period, Stearns sold 12,000 acres to the U.S. Government to be a 

part of the Big South Fork Recreational area. Stearns was never out or possession of 

the land it owned. 

The Kentucky Supreme Court reversed the trial court findings and stated that the 

designation or Rock Creek as a Kentucky Wild River did not constitute a taklna. We 

hear horror stories about the abuse or government vis a vis a property owner. The 

Stearns case reftects ooe case or potential abuse by .a landowner of the publlc and· the 
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taxpayers of Kentucky. 

The citizens of BeD, and Harlan Counties lost their loved ones, their health, and their 

property valueS due to Irresponsible actions of their upstream neigbbon. Three months 

ago, the U.S. House of Represeot.atives puled H.R. 9, the Job Creation and Wage 

Enhancement Act. In addition to dralnina the federal budaet, Increasing litigation and 

expandin& federal bureaucracy, this bill will make more victims out of Innocent people 

like those who suffered In Kentucky. 

The takinp pro'rislon of H.R. 9 is quite clear - It mandates payments for govei'IUJ1f)nt 

actioils that are not now Constitutioaal taldnp. The taldnp pro-risloa is based on a 

nawed Interpretation of constitutional rules, on a radical premise that has never been a 

part of our laws or tradition. That is that a private property owner bas absolute right 

to the greatest poaible profit from their property, regardJess of the consequeoces of the 

proposed use OD other Individuals, other.peoples' property, or the public at Jarp. 

Under our Constitution, the courtJ ban balanced the ripts of property OWDerS with the 

rights of the pubHc aoocl - the rtpts of neigbborina bomeowuen and the gmeral 

public. The U.S. Supreme Court bas repeatedly found that takings claims must be 

determined oo a case-by-case basis. In evaluating a taldnp claim, the courts ga~erally 

consider the pubUc pllf'PC* of the repladoo. Its ecoGOIDic effect oa the property owner, 

and the owner's partlcular drcumstanc:es aud expectadoas. Tbe Supreme Court bas 

ruled that compeusatioo usually must be paid only If a repladon renders property 
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completely valueless, but not even tben If tbat replation Is consistent witb State 

property laws, nuisance laws, or guards against grave threat to life or property. 

H.R. 9 ignores the need to look at the facts or each case and directs tbat all property 

owners who experience the Impact or a 20% decrease In valuation, on any portion of tbe 

property - no matter how small tbe portion - receive payment. Tbis Is directly 

contrary to eighty years of Supreme Court decisions that disallow a percentage test and 

require the alleged los.ws to be calculated over tbe entire property. Under H.R. 9, a 

landowner could demand payment from U.S. taxpayers if half an acre out of a 100 acre 

plot was declared a wetlands unsuitable for development, even tbough tbe other 99 1/2 

acres could be developed In a variety or very profitable ways. 

H.R. 9 requires taxpayers to purchase outright all or part of an affected property, at 

the owner's option, if the value Is reduced by 50% or more, even If tbe rest or tbe 

property can be used In h1gbly profitable ways, even tbougb the purchase does not serve 

any pubHc purpose. 

The bill would not only compensate losses an owner has actually Incurred, as when an 

owner wants to build a structure and Is denied a permit, but also requires payments 

when no actual loss has happened or would happen. Under tb1s bill, :in owner can 

demand payment up front, as soon as a regulation Is In place, even if the regul2tlon may 

not presently impact tbe property at all because tbe owner has no intention or 

developing, or has other options tbey might choose or they have no plans to oo anythina 
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with the property for yean. The cost of using tax dollan to pay these speculative 

claims Is unimaginable. 

Supporters of H.R. 9 attempt to say that the bill Is budget neutral because all payouts 

come directly from tbe budp:ts of the replatiDa aaeaey. My state of Kentucky has lost 

81~ or our orf&bW wetlaDds and we experfeuce de•astadna lloods. The U.S. Army 

Corps or EDaiDeen has an operatiq budlfl of about $3.6 bUllon each year, half of this 

used to maiDtaln levies, dams, etc. In 1993, the taldDp compooeot or the Hayes 

wetland bill, H.R. 1330, was estimated by the Congressiooal Budget Office as costina 

between $15 IIIJd $45 bUllon. II the Corps is required by H.R. 9 to spend their budgft 

payiq land spec:ulators aot to develop wetlands, they will DOt bave the funcll available 

to protect citizens or Kentucky from Roodlna out. So ratber tban usma their budlfls to 

carry out the mission they were pvea by the U.S. Coqms, our qendes will be forced 

to give this JJJODtY to land speeu1ators and bla busiaess. 

For tbae reaiiODll and otben, the Natiaual Govemors Asaoclatioa, the Natioaal 

ConftnDCe o1 State lqis!atura, the Natioaal Leape ol Cities, the Nadoual Institute or 

MUDiclpal Law Otrken and the Western States Land CamlaillioDen. wlak:h ~t 

local elected ~ all bave paad reso1ut1o111 OJIIIOIIlDI taldDp bUis. In addltloD, 

taldDp blllt bave beea ~ iD IDGit lltates, evea Repreaeatadve Sbadtg's home state 

ot .4.rizoDa·by .a 6K to o4K marpa. Why, becaUie the banlwortdDa tupayen of 

Keatucky, Arboaa aDd tbe n!lt ot the U.S. kDow that your property rfabtl eacl where 

your nelpbor's bella· 
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We. hear a lot of talk about property rights. I am concerned whenever anybody only 

wants to talk abouf rigbts without in the same breath talking about responsibilities. 

Every property owner has property responsibilities that come with property rigbts. In 

same cases these responsibilities are ethical and not legal. They come in my opinion. 

from our God-given mission to be stewards of His Great Creation. 

The earth is the Lord's, and tbe Fullness thereof • Psalm 24. 

When we talk ownenhlp, we aH shoUld be a little more bumble. We did not make the 

land and give It fertility and beauty and li'ring things. Our Creator did - and as he 

covenanted with Noah and with every living thing after the flood that he would not 

destroy again. (Genesis 6:18). 

Some of our responslbUitles as landowners are both ethical and. legal. These laws - such 

as the Endangered Species and the Clean Water Act - help insure that even those wbo 

are not ethical stewards wiD meet some level of responsible stewardship. It is dangerous 

to forget tbe responsibUitles that come with property rights. This is what I fear 

supporters of H.R. 9 have done. 
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STATEMENT OF JAMES S. AYER 

Honorable John Shadegg, Chairman 
Private Property task Force 
U.S. House of Representatives 
Committee on Resources 
Washington, DC 20515 

Dear Committee Member: 

I am a five generation native of Siskiyou County California. I have been in real estate 
sales for 16 years and a very active leader and member of many grass roots committees and 
organizations, such as the Siskiyou Bioregional group, Klamath Alliance for Resource and 
Environment and E.N.O.U.G.H .. Siskiyou County is a county adjacent to the Oregon border 
that bas developed because of it's farming, ranches, mining and forest products industries. We 
are extremely proud of our contribution to America's economy, our love of the land and the 
family environment we have fostered for generations. These days our unemployment rate 
typically hovers around the 20% level and in some of our communities - much higher; due to, 
in large part the suffocating level of rules, regulations and guidelines that are destroying our 
mechanism for making a living. 

Fully sixty five percent of our land mass is controlled directly by governmental agencies 
leaving 35% in private ownership. Because there are so many problems that are created for 
private property owners due to direct or indirect government controls, I will attempt to highlight 
only a few. 

1) On March 11, 1994, the Keeper of national Register and historic Places Jerry L. 
Rogers declared over 235 square miles of the land comprising Mt. Shasta down to the 4,000 foot 
level, as eligible for listing under the national Historic Preservation Act of 1966 (NHPA) as 
amended october 1992, as a national Historic District under the qualifier - "Ethnic Heritage: 
native American." 

Of the 150,000 acres of land involved in the national Historic District eligibility 
designation, approximately 99,200 acres are within the boundaries of the Shasta-Trinity national 
Forest created in 1905. In 1926, the Secretary of Agriculture designated 29,260 acres of the 
mountain within the Forest as the Mt. Shasta Recreation Area. In 1976, about 8,000 acres at 
the summit,(l4, 162 foot elevation), were designated as a National natural Historic landmark. 
In 1984, 38,560 acres from about the 8,000 foot level to the summit were further designated as 
a Wilderness Area. 

Downhill ski facilities were in operation at the Mt. Shasta Ski Bowl from 1957-1978. 
In addition, the Mt. Shasta Ski Park, located on a lower elevation section of private land, opened 
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for business during the 1985-86 season. Studies for the proposed redevelopment of the original 
Ski Area were delayed pending final wilderness allocation in 1984. An environmental impact 
statement on the project was completed in 1988. Despite environmental activist appeals, the 
Record of Decision selected an alternative involving development of skiing on 1,950 acres of 
national Forest land, plus adjoining private lands with a potential to serve up to 4,800 skiers at 
a time. 

A decision on subsequent appeals required the USFS to complete a supplemental 
environmental analysis. Following completion of this document and a Record of Decision in 
1990, several lawsuits were filed objecting to the redevelopment of downhill skiing. The U.S. 
District Court then directed that the 1990 Record of Decision be subject to administrative review 
(appeal) . 

The issue of the historic preservation of native American or Indian cultural values was 
then raised . In the spring of 1992, the U.S. Forest service (USFS) requested comments from 
a list of "interested persons" . Additional ethnographic review was also required by the State 
Historical Preservation Office. A USFS consultant interviewed 39 American Indians to ascertain 
Mt. Shasta's mythological and cosmological signific;ance. · -

. -------
In October 1992, amendments w~e made to NHPA Section 101(d)(6)(A) and (b) to 

provide consideration for eligibility under the National Register of Historic Places of (A) 
"properties of traditional religious and cultural importance to an Indian tribe ... ": and (B) 
consultation on proposed "undertakings" with " ... any Indian tribe .. . that attaches religious and 
cultural significance to properties described in subparagraph(A). 

The Shasta-Trinity national Forest submitted documentation to the Keeper of the national 
Register of Historic Places recommending designation of the native American Cosmological 
District on Mt. Shasta encompassing the 8,000 foot contour at the summit of Mt. Shasta and the 
approximately 5 acre Panther Meadows. The larger mountain area was recommended for the 
"Multiple property" category under the Register, where additional historical or cultural sites 
would be later identified on a project by project basis. 

The "Keeper" found the original submission of the documentation insufficient, and 
requested copies of reports the USFS withheld from public disclosure under the provisions of 
Section 304 of the NHPA. The new documentation was submitted in December 1993. On 
March 11, 1994, the lands comprising Mt. Shasta down to the 4,000 foot level, (includin~ 
50.{)()Q acres of privately owned land comprised of more than l.{)()Q parcels.) were determined 
as eligible for listing in the Register. According to a letter from the "Keeper," documentation 
submitted by the USFS does not support the multiple properties indicated that the entire 
mountain was significant and the property, most appropriately, should be classified as a district. 
The eligibility determination was based on the entire mountain's significance to native American 
ethnic heritage, "for its association with the cultural history and cultural identity of several 
American Indian groups." 

2 
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During this time period mentioned above we formed an organization called 
E.N.O.U.G.H. (Enraged Natives Opposing Underhanded Governmental Hanky-Panky). The 
area communities felt they had not been informed about this complete government blanket of 
control over them. The proposed designation also included the water system of two local 
community and portions of two railroads and a ski area. After tremendous involvement and 
outcry of the public the keeper raised the designation to the 8,000 level with the possibility of 
lowering it again in 4 years! Several environmental groups are working toward that end. 

Several items should be noted: property sales were almost unheard of within this area 
during this time span. Those properties that were in escrow saw cancellations almost without 
exception which in tum affect value! It should be understood that the area now has been found 
eligible for designation under the NHPA for mythological and cosmological reasons and must 
be treated by all agencies "as if" it has been designated. This law directly aids the 
environmentalist in their battle to stop the replacement of a ski area on Mt. Shasta that had been 
in operation for 20 plus years. This area had been agreed to by Sierra Club and others and 
designated by congress for the reestablishment of downhill skiing under the leadership of Alan 
Cranston (D-CA). Years of appeals and millions of dollars in studies by the Forest Service and 
we may be further away than ever to establishing a business that will create hundreds of jobs 
and $21,000,000 per year for the area economy (a very great help). The NHPA was never 
intended to lock up vast tracts of land under the guise of "simple recognition only." 

2) Another area of great concern is the continual assault upon the forest products business 
through the ESA. A prime example is Happy Camp California, in Siskiyou County. Happy 
Camp was a thriving little town whose only real economy was growing trees and supplying 
products to other areas. Because of the Environmental groups use of the spotted owl the only 
mill closed - 85 families are unemployed. Most of their total wealth is tied up in their homes. 
Homes which cannot be sold to anyone! After all, who wants to live in a dying town? This 
nightmare has been occurring on a regular basis to other towns such as Hilt, Hornbrook, Seiad 
Valley and Montague. 

3) The next example is over the wetlands issue. A large portion of the town of Mt. Shasta 
California was built on a swamp in the 1800's. Some of our only area of commercial growth 
potential lie in these areas of adjoining grass lands. Because of the ESA and NHPA we are 
forced to compete for tourist dollars and we need motels restaurants, etc. Any development of 
this kind has been stopped because these areas of private ownership have been declared as 
wetlands with no compensation offered to the owners. Literally millions of dollars in property 
value have been lost to say nothing of untold tourist dollar revenue. 

4) We ftnd the government is continually competing with us for private land ownership. The 
BLM and others are seeking out our best ranches and farms with water rights. The typical 
scenario is to offer a much greater purchase price to the owner than current market value would 
dictate. The owner can't hardly refuse. Now the land is under government control and yet 
another private property is taken off the tax rolls. This in tum causes still greater grief to an 
already floundering county budget. A county I might add that would be flourishing if allowed 

3 
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to manage its own area resources and remove the federal government from the equation 
altogether. 

5) In the 1970's the Fish and Wildlife service tried to poison and eradicate a sucker fish in 
Klamath reservoir. Now in the 1990's they want to save it. The plan has involved numerous 
ranchers and farmers who depend upon water for their corps. They are withholding the water 
for a trash fish. No water, No crops. No value left to their land .. .It's that simple. Generations 
of hard working Americans are left to struggle in an artificially created depression. 

As can be seen, many of the laws, rule and regulations tend to be indirect in their affect 
on property values to the casual observer, but to the people involved, the people who's lives are 
devastated because of them the correlation is all too direct! When thousands of acres can be 
controlled for mythological or cosmological reasons, when entire towns can be obliterated 
because proported numbers of certain critters are in decline, and when the retirement plans of 
countless thousands are destroyed because of artificial land devaluation, it's time to change the 
National Historic Preservation Act, the Endangered Species Act, Wetlands Legislation, etc., 
etc., etc., 

Mt. Shasta, CA 96067 

(916) 926-5236 (W) 
(916) 926-3200 (H) 
(916) 926-6180 (Fax) 

4 
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I have thought for three weeks about what to say in three minutes that might change our country. 
I'm not used to having a singular voice here in Washington ahhough I'm a veteran of collective expression. 

You -.ee, I cut my teeth on impacting government in the 60\ when I asked my parents to he excused 
from abo) scout meeting so I could march in the 1969 Moratorium against the Vietnam War. In this way 
l have something in common with Bill Clinton. Well. I don't know if he was a boy scout. But this isn't 
about knot tying nor am I here to dance on the graves of brave soldiers or brave demonstrators. celebrating 
the final ruminations of Robert McNamara on the subject. The reason I retell this time in my life is what! 
learned in those formative experiences which was to QUestion authority. l never let go of that lesson. Mr. 
Clinton. as many of my compatriOts. has instead chosen the path of becoming authority. That is a rational 
pursuit for those who felt that the existing order was unresponsive. 

The thing that saddens me about this administration's response to the growing movement of which 
I am a part is that they treat it with the same paranoid fascination that Richard :><ixon visited upon the 
opponents of his Vietnam policy. Substitute 'Global Warming' for the 'Domino Theory' and the rhetoric 
of the two eras is almost identical. Witness the way we, as property rights activists,are stereotyped as 
corporate shills is pitifully similar to the red baiting invited by being an opponent to the Vietnam War. h is 
based in the same false logic. There are communists opposed to the war ergo those opposed 10 the war are 
communists. There is industry opposed to bureaucracy ergo those who oppose bureaucracy are corporate 
toadies. Of late its been popular to utilize the same illogic to link the propeny rights movement to the 
militia and the militia to Oklahoma city. 

I understand the frustration and powerlessness that one feels in the face of the federal government, 
I have felt it for years. but I. as the vast majority of us. have chosen to organize a political campaign rather 
than a military one. To listen to Bill Clinton. I am a voice of hate. and should go home because I might 
incite someone. Its true, I do hope to incite people. members of Congress. 

Rl WISKJ~3 • 199 Austin Farm Road • Exeter • Rl • 02822 
401 • 392 • 0212 :o:.z 401 • 421 • 3343 
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I don't conlt! from a board room ~routing the inJu,try 1me or fmm a hunker \."haming mantras again:-.t the 

n\."\\' \\orld (>nJ\:r. I don't \}ew the lo~;,;.. of Prop.:rty Righh in th1-. country as the rl!.;.ult of con.;,pira..:y but a~;, the 

prudo~f of negh:ct. One t:an readily im~tgin~ the cnonnity ofthi\ ncg:tt:"ct whC'Il one per.-onally experient..:es having the 
mg pufl~d out from undL'r tht.~m by government. hut it is ~cldom an ex~rie-ncc that cmt: herald;.. for inevitably their 

fellow citiuns are made to bdievtt that suf.:h individuals are greedy t:nvironmenwl~.·riminals. My cru,ade has been 

from door to door to hear I he stt:Jrics of people who don'l have anyone else lo teU tht?m to. Th~..;C' are the stories I 

have to tell you. They come from living fOt)ms and kitl,':ht:n tables around New England where we suffer the 

~XCC':'~S of a daunting array of fl'deral authorities from the National Historic Pn:servation Act to the Nauonal Park 

Servk·c. but the loss of propeny rights and respccl for the individual citizen is. lo us. synonymous with che Army 

Corps of Engineers. 

fn theory. I am a federal criminai for building 75ft. of driveway twl!nty nules from any major waterway. 

Docsn·t it seem a problem to the members of congress that through att~mpting 10 micromanage e\·ery piece of skunk 

cabbage in the country from Washington. DC ,~.-e have creat~d a whole new cadre of federal criminals. My own 

cas~ took plac~ for thc most pan in th~ courts of the local and "tate bureau..:raci\."S but don't fool yoursdvcs into 

thinking thJt the intransigent attitud\! of )£,X· a( bur~aucmts ar.: nnt motivated by thl.' ft:dl'raJ gon;mment's posture or 
th3t tht:' Anny Corps ma:; nN ,at their whim ,eJectively pro,eruh." an individual in my po..;ition for the chilling l'fft:ct 

ir might have on otht!rs. The ..:on\·olm~.~d overlap of locotl authority· and that of the Army Corps is traditionally played 

off ont! against the other. For instance in the Lon'ladies Harbor ca~e in ~ew Jt:·rsl.'y you have the state de:partml'nt 

of Environmental Protection i"suing a water quality· certlfit'ale for a project and then entering the Army Corps 40-l. 

pn>ce"-~ oppo'-ing the n~ry ~amt~ project. ,-\dnption of f~derally maod:1ted 'landard~;. lhrnugh '-tate adminisrnuinn of 

Sec. 404 is simply a disgui~~d <tll.sault on (he 10th amendm!.!nt when~ no clear and compelling issue of interslate 

commerce is at the nexus of sut.~h a penmutng regime. 
Quite honc•.:tly. I th\'~Ughr my ~ffnrt..;. in Southt.:rn Rhode J,land would be heralded as. a model b~ 

tnYironmentalists. \\'hC'n dt:Yd{lpment threat~ned the ar~J surrounding my farm, I d1dn't rail again~t lt. I wcnr out 

and put together a small group of friend..; to buy ne-arby acreage and develop It into homesteads without the high 

class nature and htg:h price wg rhal inevitably kads lO criticistn of farm uses once upscalt! subdivi!'.ion is established 

nearby. I happily invih! rcopk to move to my communit: and r~.·rognizc that our proximity to urban centers meam 

we have ju~t as much of an ohligation to pn.wide affordable hou..;ing as we dow prond£' opt.·n space. ~Ty conct•m 

was thar farms all too "'ftcn suffl'r rhc 'an·port' ('ffect. inherent when people move nt:ar an airport and th~n complain 

about the noise. Farms cxperienc.: this ..,arne phenomenon relative to appearance. smells. and noist>; essentially 
eve!)' fann practice ls "' U~JX>t:t ro those unfarlllliar with them, 

Those of us who are actually part of rural culture understand that you do not pre~erve it by preserving land. 

You do it by protecting the individuality and t::nhant:ing the diversity of people, activities and lifestyles in rural areas. 

In:-tead federal. state and k~.:aJ policies are moving us towards a monoculture of unparalleled proportions \vhere 1heir 

are two uses of rura11and, ~ul:xhv\sion or untrammeled wildlife habitat and nothing inbt:tween. 

To fight thi_..; trend. I fonned the equivalent of a food~coop to buy nearby land" Just as a food coop would 

buy 50 lbs. of flour and g1w each member 5 lbs. at the v.-hole..;aJ\! price. we bought 160 acres and gave each member 

20 acres at the wholesale price. This meant low cost and luw density. normally mutually cxdusi,·e concepts. ThC' 

original owner of the parcel agr~ed to finance all the individual lots sales so that the compendium ofboots1rappers I 

had assembled could purcha~C' the lots and build houst's thl?'nhclves relying on ~w .. -eat (:quity. ~ormally. ownt!r 

financing of developmt!nt proje;:ts requires lots to be paid off as they are separated from the whole. thereby eclipsing 

those who do not quahfy for traditional financing. 

While I ad mil to a considerable degree of naivete in ;.;uch matters. 1 could never have imagin~d in my wildest 

dreams the 4 year trial I would endure at the hands of bureaueral< empowered by the concept that the sky is falling. 

Each t;ompanmentalized authoriiy opemtes to a complete vacuum as to the landowners prerogative and those of other 
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hun .. '<IUI..'Tatic authoritie-s. The end rcsuh is th;,H I am destitute. on th~ verge of Joo..,ing the farm I sought to protcl.·t. I 

t:,m't pay my tones. my mortgage is so far in arn:ars I gc:t a qjff neck from trying to see how far behind I am. 
\fy case. an argument over 750 sq. ft. of the upper lobe of a wooded swamp was referred to the Army 

Corps by state offiCials. One might think 11 is good news that I was not dragged before a federal tribunal. but 

actually. I di>eo,ered. these arc strictly luck of the draw decisions. The corps already had a whipping boy in Rhode 

J,land. an unfonunate 5th generation Rhode Island farmer by the name of Bill Stamp whose farm was declared an 

industrial park by his town in the 60's. The resulting increase in ta:<ation from $4000 a year to $78,000 a year 
forced Mr. Stamp to develop the land as an industrial park. Undaunted he purchased another farm in southern Rlto 

keep his family's heritage in farming. but following state permit approvals of his industrial subdivision. the Army 

Corps charged him with violating federal law for not having obtained 404 permits. This action came on the heels of 

the Rit·erside Ba.nitw Homes decision which \'astly expanded Corps reach over wetlands unassociated with any 
navigable water. Bill like most Americans was caught completely unawares by another layer of federal bureaucracy 

whi.:h wa:-- heaped on top of an already excessive set of state regulations. The area subject to the Corps action was a 
cornfield nowhere near any remotely navigable waterways. That was 8 years ago and Bill is still fighting today. 

Ju~t as myself. his new fann is threatened by the legal and interest expt!nses inherent in these processes. 
And ..::p('Jking of fighti11g the Army Corp for 8 year..::. this is a copy of a Corp memo about a fellow named 

Gaston Roberge. John De Villars, Region I EPA administrator who engaged me in debate at a recent demonstration 
wid me 'not to believe everything I read'. referring to Newspaper accounts of lhis memo. Meeting me in Rhode 
Island. how could Mr. Devillars expect that I would have a copy of the memo in my hand. How could he have 

known that only weeks hefore Gaston Roberge'' was one of the living rooms in which I sat. I got to wondering if 
:l.lr. De Villars and his crowd might have done the same wallpapering job down here in Washington. trying to 

dismiss this memo as non-existent or unimponant. so I brought a copy of the actual memo in case there might be 
any debate over what it said or what it meant. 

Of Roberge the memo suggests quote. "this would be a good one to squash and set an example". This 

really says little about Gaston. but speaks volumes about the Army Corps and their enforcement methods. They 

singled Roberge out with little regard for the merits of the case and with the clear intent not of enforcing the law. but 
of having a s·hilling effect on those who might propose to develop in the area. This is so clearly a violation of 

Roberge's rights to due process and equal proleclion lhal evef)' Corps official involved in rhat case should be on trial 
for civil right~ infringemem. Instead the one on lrial was Gaston Roberge. 

It was never any secret to us that such appalling attitudes were rampant at the Corps of Engineers. but this 

memo should make it quite clear. I believe this committee will have the opponunity to personally interview Mr. 

Roberge and I won't dwdl on the facts of his case. but suffice it to say that even after winning a settlement from the 
Corps of almost 350.000 dollars. Gaston looked across the room at me and said 'my lawyer told me I was entitled 
to much more and might well win it if I pursued this for years more. But I have gone to bed with this every night 

for eight years. I woke up every morning with it for eight years. It has been hard to think of anything else. No one 

can imagine what it is like until they have gone through it. Anyone who thinks I am lucky because I got some 

money from the government does nol know my srory." 
With no prompting. Marinus Van Leuzen offered an identical senlimenl regarding waking and retiring with 

his Army Corps battle for 8 years. A man who escaped Nazi persecution in Holland, Van Leuzen joined the allies 

and served in the Merchant ~Iarine during the war and finally emigrated to Texas where he now finds himself 

persecuted by the Army Corps instead. This gentleman had the temerity to tear down what is, in the Gulf Coast 

vernacular. a "Bait Camp" and what was in reality a shabby collection of buildings and outhouses and build a home 

on a 1/3 acre lot along the Texas coast which he has owned for years. For this crime he's been forced to erect a 

billboard of shame. and to set aside from his retirement income to provide for moving his house. His case is 

complex and this epistle were it twice the length could not adequately describe the twists and turns. It is clear that 
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Mr Van Leuzen t.:onttnued to work on his home in willful defiam.:c of an ord\!r of the Corps to cease, hut he \.lid this 

~l":.tU\C he believed rhe Corp-: had previously found his stte lO he Uplands. The subtldies of changing Ut:fioHions 

...:oupled with the attitude of Corp:< enforcement pt!rsonnd coaxed him into this belligerent behavior. but even were 
there no ("quities, the treatment he ha.~ received is unwarranted. Being stubborn b not illegaL its human 

Professionals at the Corps demonstrated again their mability to act in a professional way ln,tead. 

emotions based on Van Leuzen's mtransigence ruled the day. for no amount of reason could have resulted in -.uch 

deliberate and vindicti,·e anentpls fo humiliate and break a 75·year old gentleman whos~ major crime was building a 

retirement house on his own property. Can there be any doubt that this strategy had at its CofJl'e the same squash 

'em and set an example theory which was expoundt~d in the Roberge case. 

The question of who<ie !\ins Van Leu zen was paying for was starkly pre::~nted when government witnesses 
testtfied at his trial that I 15th of Galveston Bays wetland areas had disappeared since the l950·s. This of cour;c has 

nothing to do with Van Leuzen. but is typical of whafs wrong with bureaucratic philosophy. lf wetland or habitat 

have been lost in an area, the ones paying to protect what is left should not be the property owners who still own 

wetlands and habitat, but the ones living on the wetlands or habitat that have disappeared. which is preuy much all 

the re't of us, it is society. It should ::.urprise no one that when govemmt:nt fails to recognjze the absurdity and 
inequality of !'uch a qrategy som~ individuals rt:>act v.:ith civil disobedience. This has hiTn the response to civil 

rights violations throughout this country's history" 
Those who have becOlne active trying to engage th~ political prcx:ess ~fore it resuhs in the legal wranglings 

described above are trcaled no better than the ostensible clean \\'Jter criminals I have described. Witness the leuer 
written by a National Park Sen ice Division Chief to Senator Robert Smith·, office about Cheryl Johnson who al<o 

testifies here this morning. Ms. Johnson fonned grassroots opposition 10 'wild and scenic river' designation and 

for her commitment and effectiveness had the privilege of being branded an ·anti-democratic' force for the very act 
of particlpating ln the democratic process. This type of personal vendetta carried out by a federal employee 

illu;:;trates the lack of professionalism endemic in the ranks of bureaucrats who are unable and unwilling to 

distinguish their own goals from those of the legislation they implement. You can and should fix the Clean Water 

Act to Get the Corps out of our backyards. But there is always another bureaucracy waiting. Whether its the 
history police or the skunk cabbage patrol or the habitat hounds we are always just a heartbeat away frorn :-;low death 

by economic strangulation. Only legislation which holds these departments accountable for property the) effecuvely 
take will force federal employees to adhere to proper standards of conduct. Whrle existing law does not preclude 

compensation and in fact compels it so many years of preliminary appeal prior to having a ripe 'taking:i' daim are 

required that the vast majority of people are not afforded their basic civil rights by the current process. Property 

Rights legislation is not about making up new things that a propeny owner might be compensat<d for. it is about 

"'eing that they are compensated for 5th amendment takings. For the 5th amendment is indeed a hollow guarantee 

if only those who can afford its implementation are protected. 

And despite all this talk of money this is not about dollars. but about sense. common sense. We don't 
believe the constitution prO!ectsour propeny value to the penny, in fact we believe it does no such thing. We know 
that it protects our right to us that property if we are not engaged in the conduct of nuisance. If we pave a parking 
lot we must accommodate the runoff. If we build a house we must build an appropriate "'Plic system. But to 

suggest that developing our property is in and of itself a nuisance if society covets its undeveloped attribules mak~s a 
mc"l<kery of the purpose of having government and shared responsibility in the first place. 

What I can truly testify to is the intangible impact of feder4l regulation. Environmentalists suggest that 

market based analysis of their efforts is improper because of intangible benefits of a clean environment they may not 
be adequately valued In economic tenns. No one is suggesting that all environmental protection can or should be 
free nwiet, but that it should be fair to those whose property is essentially being extracted from the free market for 

its values. Certainly our regulawry regimes should not discourage free market solutions. .-\s someone who worked 
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t !ol hours a day for to y\!JP< of my llfc to ~,.·nn..,crvc 2~0 m:rcs of t)pcn spa~~ m the t:ountry'' secontl most den'd) 

populatC'd state:. I can tdl you what I have lo."t to regulation. Ill~ drive:. my 'lamina and my hope. As a r«!nai,so.mce 

man who r~tbt:d building.;. r~tised f£lre~t~. raised c.:rops. shared this bounty of open space wfth the community and 

worked off th<' farm to support this effort without a cent of public fund mg. I have never faced a more demoralizing 

factor in my struggle than the go,cmmcnt itsdf. What I ha\c '-"t can't be measured in monetary terms. Yeti am 

pClrtrayed by congressmen a~ desiring to be 'paid for polluting' Aides to my own Senator are suggesting that the 

trials of !'<'OJllc like my<elf are fabricated. 

You are welcome to walk in my shoes anytime. Your staffs ar< welcome to walk in my shoes. Anyone 

"ho can go away from that '"P<'rience thinking I am an industry apologist waiting to be paid for polluting is 

welconk! to vote again>~ us and work against realisric compromise. but please don't participate with the media in 

feasting on our inexperience and lack of professional representation in Washington to undermine the truth of what 

we have suffered. We don't have lobbyists other than ourselves. We don"t have an effective way to participate in 

the drafting of legislation unless you mal:e a purposeful effort to include gr.1.•sroots at the table. In the absence of 

thts repre'"ntation. traditional lobbies on the"' issues have participated and this participation is then held up as 

evidence that we are their pawns. This i~ not true. We mu~l inevitably yield to the ~ltw<ty to solve these problems. 

Ynu are my 0nly hope to regain the rompo!-<ure and moti\·ation whi~..·h made me a .;tcward of the fand. If I loo~ you 

to the fal'" gods of en,·ironmentalism. I am doomed as are millions like me for whom I S!'<'ak. 

For practical and philosophical reason. I urge you to concentrate on crafting a compromise of the House and 

Senate proposals which does not concentrate on the P<'rcentage of value trigger. but on the equitable standards 

ari..,ing from Supreme Coun deci~ion!' ~uch a"' tuca5 !codifying that the police po\vero;. apply to nuisance. nnt to 
aesthetics or some amorphous sense of the public good) and Dolan (which suggests that conditions for P<'nnits need 

be related qualitatively and quantitatively to the nuisance to he mitigated). If we can gain access to the meanings of 

thi~ body of law in an admini~trative proce~s which may begin concurrently with primary application denials. or 

approval with excessi'e conditions. there is hope~ I recognize that diminishment of value threshold triggers may 

have been an inherently responsible effort to provide for an effective 'de minimus'. but these efforts have been 

carefully gerrymandered in the public opinion mills to make the aims of 'takings' legislation ap!'<'ar as an agenda of 

greed when in fact they are quite clearly a maller of principle. equity. individual so•·ereignty and the only hoP<' to 

end the threat that en,·ironmcmalism ironically poses to those of us who seek a life of individual stewardship and 

celebrate our relationship with the environment in which we are privileged to live. 
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PUBLIC TESTIMONY 
COMMITTEE ON RESOURCES 

U.S. HOUSE OF REPRESENTATIVES 
Tuesday, June 13, 1995 

Submitted to: John Shadegg, Chairman 
Private Property Task Force 

Copies Provided: 75 

Five Minute Summary, Testimony to be given by Georgiana A.M. Murray 
2175 Ridge Road West, The Dalles, Oregon 97058 
Subject: National Scenic Act, Public Law 99-663 
Enacted November 17,1986 by the U.S. Congress 

Created Bi-State Commission (Oregon and Washington) known as 
Columbia River Gorge Commission 

Affects Portions of 6 Counties in Oregon and Washington 
(Clark, Skamania, Klickitat in Washington) 

(Multnomah, Hood River, Wasco in Oregon) 
Purpose of Act: To preserve cultural, scenic and natural resources. 

Factual Occurrences in Chronological Order ... 

In July of 1990, my spouse, R. J. Murray and myself purchased a 20.50 acre parcel in 
Wasco County, Oregon (T2N RI2E Sections 23 & 26, W.M.), which was zoned Forest 
Farm 10 Acre minimum by Wasco County, and the Columbia River Gorge Commission 
was operating under the Interim Guidelines, with the property designated into the General 
Management Area jurisdiction under the Act. The parcel would fall into an Agricultural 
160 Acre minimum under the Gorge Commission re-zone with all land use development 
applications being processed by their staff, except for farm use buildings, which had a 
land use review process via the U.S. Forest Service. 

The previous use of the land which was cut from a parent 2,000 plus/minus acre parcel via 
the re-routing of a county roadway had only been a temporary holding area for cattle on a 
temporary basis, because the culvert for movement of the cattle to the parent parcel was 
inadequate as the cattle refused to use this method of gaining access to the parent parcel, 
and the parcel had consistently low productivity of vegetation, because of the amount of 
rock, and could not sustain two beef for more than one month during the highest yield 
period. The parcel had not been used for this purpose for a few years prior to the 
enactment of the National Scenic Act (1986). Fences were down in areas when the 
property was purchased. There was testimony from the owner of the parent parcel of 
these facts at administrative hearings. 

In 1992 Mr. Murray excavated areas of this land to create a more gentle sloping of the 
land and to cover rock areas with soil. He piled up rock, saving the over burden; to 
create leveled off areas for the purpose of making a bam site and a flat area for the 
purpose of drilling an irrigation well. He planted drought resistant trees to enhance the 
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curb appeal of the parcel; planted orchard grass to prevent soil erosion and to determine 
the ability of the parcel to have such vegetation. He planted hybrid poplar trees as a wind 
break and to enhance the back of the property. He down sized the high bank on one side 
of the property for vehicles to see each other coming around a curve that is hazardous for 
winter driving. The property was being enhanced and gained appeal by the comments 
received of those viewing the property who traversed the road on a regular and seldom 
basis. 

The first development application through the Columbia River Gorge Commission was to 
place a non-farm dwelling on the parcel. This application was denied because it was 
deemed a conversion of farm land. The decision was appealed to the Commission, and 
the decision of the Director was upheld on appeal. 

The second development application through the Columbia River Gorge Commission was 
to divide the property into two 10.25 acre parcels since the County zoning was Forest 
Farm 10 Acre minimum. The application was denied because it was deemed a conversion 
of farm land. The decision was appealed to the Commission, and the decision of the 
Director was upheld on appeal. 

The third development application was through the U.S. Forest Service to build a barn on 
the property. The application was granted, as long as the barn was in conjunction with 
farm use. 

The fourth development application was through the Columbia River Gorge Commission 
to quarry the property. The Commission did not grant a decision within the time frame 
allotted under their rules. They asked for more time, and Mr. Murray would not grant an 
extension. They rendered a denial based on the fact that Mr. Murray had to accomplish a 
cultural resource study. Mr. Murray appealed on the basis that he had the right to the 
land use by default, and that there were no cultural resources on the property based on a 
Forest Service contracted Archaeologist who viewed the property as part of the process 
of a land use decision required by the Columbia River Gorge Commission. The decision 
of denial is dated June 25, 1993. 

On June 7 and June II, 1993 Mr. Murray made arrangements to exchange previously 
piled rock on this property for soil on his property outside the Scenic Area. The first part 
of the exchange would be accomplished before the soil would be returned to the property. 
On June 25, 1993 the same first stage scenario was occurring. Approximately 10:00 p m 
of that date, Mr. Murray learned by delivery via the Sheriffs Department, that a 
Restraining Order, requested by the Columbia River Gorge Commission, at a hearing 
Hood River County Circuit Court at 7:00 p.m. on that evening of June 25, 1993 for 
mining without a permit had been granted. All movement of rock for soil exchange was 
halted by Mr. Murray upon this notification. No notice of violation was received by Mr. 
Murray, until a later the appearance in the Hood River Circuit Courtroom for a 
Preliminary Injunction. The restraining order was granted by the Court without the 
knowledge of Mr. Murray, and with no opportunity for Mr. Murray to appear, with or 
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without counsel in his behalf. There were no requests directly by the Commission 
directly to Mr. Murray via any other method, to stop the operation, or to give warning of 
their intention to seek a Restraining Order. 

The Gorge Commission followed through with a hearing for a Preliminary Injunction 
again in Hood River County with a Circuit Court Judge Pro-tem. The Judge waived all 
the Uniform Trial Court Rules, and Rules of Civil Procedure for the Gorge Commission 
and Plaintiff Intervenor, Friends of the Columbia River Gorge. The Judge ruled against 
Mr. Murray on double hearsay evidence and false affidavits. Mr. Murray represented 
himself. 

When Mr. Murray subpoenaed the District Court Judge to determine if the illegible initials 
on the Preliminary Injunction, were in fact a signature by this Judge, the Court ruled 
against him thereafter, at one point calling him a "cultural resource terrorist", for the 
factual accounts which have been described in the aforementioned paragraphs. 

In July of 1993, in a two day window of opportunity, (between the time the Judge ruled 
on the Preliminary Injunction and the notification thereof to Mr. Murray); Mr. Murray 
did more farming on the parcel, notably plowing with a D-6 Cat with a clearing blade. 
The ground was subsequently planted to orchard grass. 

The Gorge Commission staff, responding to a call from a neighboring property owner, 
filed affidavits with the Court, that Mr. Murray was mining, removing material, loading 
trucks and trailers with this D-6 Cat, called by the Commission staff, a "front end 
loader". The trucks and trailers were in fact a group of pick-up trucks with horse trailers 
for the weed patrol. The Commission staff called the Judge in Salem to have a Contempt 
of Court Hearing. The Judge, via speaker phone, telephoned Mr .. Murray. The first 
utterance Mr. Murray heard was the voice of Larry Watters, Counsel for the Columbia 
River Gorge Commission saying: "Your Honor, this is a hearing for Contempt of 
Court". "Mr. Murray, having not been properly served, but it doesn't make any 
difference, he is on the phone". At this time, Mr. Murray told the Court, that he is "a 
Wasco County citizen, this concerned Wasco County land, this is a Wasco County case, 
and Wasco County has a courtroom. and if they wanted to talk to him, they could come 
to Wasco County", and hung up. The Judge gave advice ex-parte to the lawyers. This 
was on Thursday. On the following day, Friday, everyone was so sure of themselves, 
there was a hearing in Circuit Court in Wasco County. Mr. Murray was not there. He 
had not been served. He had no knowledge of a hearing. He had no knowledge of the 
charges pending, nor why. At this time, the Judge gave the lawyers some more ex-parte 
communication. He advised them that this was a civil contempt, that they could not ask 
for jail time, they could not ask for equipment to be confiscated and they could not ask for 
punitive penalties. Subsequently, Mr. Murray was served papers three times for 
Contempt of Court with slight variations because of the lawyers incompetence and the 
Judges' collusion to continue with the farce. 
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In a subsequent Columbia River Gorge Commission Administrative Hearing, Mr. Murray 
was fined $2,500 administratively for "mining without a permit". 

After six months of Circuit Court jurisdiction litigation, with the Archaeologist contracted 
from the U.S. Forest Service refusing to testify in State Court based upon their own 
affidavits against Mr. Murray, and the Director of the Columbia River Gorge Commission 
not showing up twice under lawful subpoena; the Judge told the Gorge Commission 
attorneys, and Intervenors attorney, Friends of the Gorge attorney and Warm Springs 
Indian tribe attorney, that they didn't have a case. There had been evidence that Mr. 
Murray was farming, not mining. The Plaintiffs asked for a dismissal and the Judge 
granted it. 

The Gorge Commission and the Intervenors filed for a permanent injunction. The trial 
was held on the 13th and 14th of January 1993. The first piece of business was a Motion 
in Limine; that there was to be no discussion of archeology or artifacts. This Motion was 
granted. During the course of this trial, one of the archaeologist volunteered to testify 
against Mr. Murray, after previously refusing to testify for Mr. Murray, under the 
pretence that if they did so, they would receive disciplinary action through the authority of 
someone at the U.S. Forest Service Headquarters in Washington, D.C. 

Mr. Murray had an inexperienced industrial accident attorney representing him. After the 
main trial he represented himself. During the trial, the Judge became a participator 
instead of a facilitator by testifying from the bench against Mr. Murray, during a telephone 
conversation for Contempt of Court. The Judge subsequently found in favor of the 
Plaintiffs for a permanent Injunction, A money judgment for an archeological survey was 
granted, and the Judge ruled that Mr. Murray could never use his property in perpetuity 
except two small leveled off areas with minimal ground disturbance, where the bam is 
supposed to be. In spite of the Judge ruling for the money judgment for the survey, Mr. 
Murray was not entitled to a jury trial on this issue. 

Mr. Murray is now looking for a qualified attorney for malicious prosecution, an inverse 
condemnation takings issue, violation of civil rights and civil racketeering against the 
plaintiffs. 

A second property owned by Mr. Murray in the General Management Area, had a land 
use application for division of land. The application was denied on a cumulative effect. 
The U.S. Forest Service had recently purchased land contiguous to this parcel, and the 
Director of the National Scenic Area, U.S. Forest Service, Hood River, Oregon was 
present at the Commission Appeal Hearing. He had to have knowledge of the property 
acquired, but left the meeting, and did not give evidence to support the appeal that there 
would be no cumulative effect, because the U.S. Forest Service owned land on three sides 
of the parcel, with the fourth side enjoying residential use on a five acre division of land 
basis, which occurred after the National Scenic Act when into effect, for the benefit of a 
title company who provides title insurance work for the U.S. Forest Service, National 
Scenic Area office in Hood River, Oregon. This has now become the second parcel with 
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highly diminished developmental capabilities owned by Mr. Murray in the National Scenic 
Area. 

What makes this so bad is Mr. Murray is 68 years old, an ex-policeman, an ex-veteran, 
and believes in the principle of the Gorge legislation. To Mr. Murray, this is comparable 
to the Pope telling the Priest, there is no God. He has always recognized the law, and 
has a high regard for adherence. His farming activities, which included moving of rock 
material was in strict conformance with the Oregon State Department of Geology and 
Mineral Industry, as the National Scenic Act does not speak to mining in General 
Management, only in Special Management; whereas it can occur for the benefit of 
building of roadways for logging. The effort to obey the law to this degree, and the lack 
of regard for the truth and blatant falsification for the purpose of selective enforcement 
by the Columbia River Gorge Commission has taken a toll on his health, with medication 
necessary for stress. 

Respectfully submitted, 
To: John Shadegg, Chairman, Private Property Task Force 

JJ~ A. m. rn.w.., 
Georgiana A. M. Murray 
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CRZLR, Inc. 
P.O. Box 16 Maiden Rock, WI 54750 

Tel/FAX 715-448-3213 

Testimony to 
Private Property Rights Task Force 
of the Committee on Resources 

In Opposition to Designation of the 
Mississippi River Heritage Corridor 

Presented by 
Marilyn F. Hayman, President 

Citizens for Responsible Zoning & Landowner Rights. Inc. 
June 13, 1995 - Room 1324 Longworth Building 

Mr. Chairman. Members of the Committee. thank you for giving 

me an opportunity to express the very explosive situation being 

created in the Mississippi River Valley by burgeoning federal 

regulations. 

One third of the agricultural land in Iowa. nearly 7,000,000 acres, 

is threatened. Regulations are destroying the 1906 Iowa 

Drainage District System. Farmers are being prevented from 

upgrading their systems. Mr. Gunn is typical. He paid drainage 

assessments of $26,000, but is prevented from planting 35 acres 

--- nearly 22% of his productive land. 

Dr. Dennistoun, former Ag Professor, says one-quarter to one­

third of Minnesota's best crop land could be designated as 

wetland by current standards. How can farmers afford to 

t--...:.....F.....----'~ pay taxes on lands they cannot farm? 

Board of Directors: 

Voyageurs National Park has been designated as a 

Wilderness. closed to all but a hardy few. Lodges. guides and 

outfitters were put out of business in the surrounding 53,000 

acres, further eroding the economy of surrounding communities. 

lack E. Brown 
Vernon Martin 

William Holst Ill 
Francis H. Ogden 
Joe Wieser 

Dr. Ernest larson 
Frederick Richter 
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St. Croix Wild and Scenic River in Wisconsin was once a narrow corridor. National 
Park Service ownership has grown from1000 to nearly 60,000 acres and has 
systematically eliminated private property. Now. a push to control development ---and 
subsequent land values -·- in the entire watershed. 

One couple with a residential lot, paid taxes for 20 years, but cannot get a building 
permit Their lot does not meet standards passed after they purchased the property 

The Corps has proposed a plan to raise the Missouri River four feet each SPring, then 
lower it, each fall. Farmland in Missouri and Iowa would be flooded during planting 
season. The barge season would be shortened by a month, when grain is being 
shipped. 

The flooding of '93 generated plans to remove levees. David McMurray, an Iowa 
farmer, observes a double standard. Highly productive agricultural land can't meet 
demanding cost/benefit ratios being used. but cost is not an issue for environmental 
projects. • As a matter ofpractice. levee improvement is not possible unless it is a 
levee for a wildlife refuge. • 

Those eager to restore the 2.25 million acres of tillable land in Illinois, Missouri and 
Iowa, ignore the fact this land is someone's home, the1r heritage, their livelihood. 
Their Right John Robb. an Illinois farmer gives strong argument for reconstructing 
levees. 

Everywhere. owners of waterfront property are particularly vulnerable. Control of 
water controls property use and value. 

The Mississippi National River and Recreation Area (MNRRA) is 72 miles of the R1ver 
at Minneapolis/St. Paul. The National Park Service was the lead agency in creating 
the plan. Industry was originally supportive, but discovered their interests were shut 
out when the guidelines and management plan were written. 

They formed a Stakehoiders Coalition with ag groups which also were ignored. 
They worked to moderate the plan, but are apprehensive of how it may be 
implemented. Much depends on the interpretation of the people in charge. To quote 
the professor, "There are enough loopholes. the government can do what it wants to." 

The River is a dynamic economic force. moving massive amounts of goods from as far 
as North and South Dakota. The Coalition is concerned future restrictions on fleeting 
facilities would severely limit barge traffic. MNARA favors alternative methods of 
transportation. 

One member noted a state agency document which envisioned elimination of locks 
and dams. This is heard more and more frequently from reliable sources. It has 
already been proposed commercial navigation on the Missouri River should be ended 
within the next decade. 

MNRAA will create continuous open SPace along the entire 72 miles of the River. The 
goal is to restore the shoreline and adjacent bluff areas •to a more natural 

2 
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Now, we're dealing with a new proposal to create the 2500 mile long Mississippi River 
Heritage Corridor MNRRA is the "first segment" Again, agriculture and business 
were ignored in favor of tourism. This monumental plan would effect tens of millions of 
people, hundreds of millions of acres and mega-BILLIONS of dollars in economic 
production. 

One organization alone the Freight Forwarders of New Orleans. carries goods worth 
$4 billion per year along the Lower Mississippi River. 

Speaking about the limber industry, Stan Petzoldt noted, "We are talking about 
hundreds of billions of dollars worth of timber which the commission chose to 1gnore 
in its report ... 

This "preserve and restore" philosophy can be used to shut down the timber industry 
here. just as was done in the West. Pulp and Paperworkers know their JObs are on the 
line 

The Commissioners have ,said they intend to recommend designation. although there 
is overwhelming opposition to the Corridor and they haven't held public heanngs. 

At one Commission meeting Bill Phillips explained. "We are pioneering a new way of 
government where government doesn't have to put money into a project. just give its 
blesSing by way of deSignation" In the Midwest we call that stealing. 

We don't want any part of it 

The list you have of those opposing designation of the Mississippi River Heritage 
Corndor 1ncludes Governor Tommy Thompson of Wisconsin. It represents an 
estimated 7000 businesses and 12,000,000 people 

We also have nearly 12.000 signatures of people who do not want ANY agency to 
interfere with their private property. They weren't gathered through an expensive 
media campa1gn. They were gathered by ordmary people at meetings and fam1ly 
picnics. who drove their Chevys and Fords hundreds of miles to let ne1ghbors know 
what bureaucrats were planning. 

These three large books contain copies of the petitions 

Finally, a letter to the Park Serv1ce. one of hundreds in opposition to the Corridor. 
obtained through Freedom of Information. It says, simply, 

" I was in Vietnam and fought for land I dident (sic) own' 
This is my land and I WILL FIGHT for this one.11 

P.S. We will take care of our own land. " 

Please. help us in this war against our property rights in the Midwest Thank you. 

3 



196 

RESOLUTION 

Whereaa: Oealgnatlon of a Mlaslnlppi River Heritage Corridor would have a serioua 
impact on property righta and on the ability of people to use their land, and 

Whereas: Economic development and the unique natural and human reaources of the 
corridor are already being adequately addressed by the stetea, federal 
government and existing regional organizations, 

Therefore be it Resolved: 
We oppoae dealgnation of the Mississippi River Heritage Corridor. 

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 
We are aware the following individuals and organizations have already expressed their 
opposition to the Mississtppi River Heritage Corridor proposal: 

Wisconsin Governor Tommy Thompson 
11,000+ Signatures on Petitions 

Against the Corridor (lA, MN, WI) 
WI All Terrain Vehicle Ass'n (WATVA) 
Lake States Lumber Ass'n 
Iowa Wood Industries Ass'11 
MN County Boards: 

Houstoo, Winona, Fillmore, Goodhue, Wabasha 
WI County Boards: Vemo11, Crawford, Pierce 
lA County Board: Allamakee 
National Federal La11ds Conference 
Private Land Owners of WI (PLOW) 
Blue Ribbon Coalition 
MN Agri-Growth Council 
Anderson-Tully Co. 
MI-WI Timber Producers Ass'n (TPA) 
lntem'l Freight Forwarders and Customs 

Brokers of New Orleans 
IL Ass'n ot Snowmobile Oubs 
Environmental Conservation Organization (ECO) 
Black Hills Women in Timber 
Nat1onal Hardwood Lumber Ass'n (NHLA) 
Guttenberg Industries, Inc. 
Abel Island Resort 
Esmann Island Ass'n 
Elmed Incorporated 
lllmois Agri-Women 
Cenex/Land O'Lakes Agrooomy Co. 
Protect America's Rights & Resources 
Harry R. Schell Sav.mill Sales & Supplies, Inc. 
Tri Club River Improvement Ass'n. (IL) 
Property Rights Foundation of America 
Concerned Citizens Coalition (AR) 
Sho-Me State Heritage Landowners 
Louisiana Forestry Ass'n 
National Waterways Conference, Inc. 
Pulp & Paperworkers Resource Council 
American Environmental Foundation 
Eagan Valley Rangers Snowmobile Oub 
Louisiana Cotton Producers Ass'n 
American Medi-Matic, Inc. 
Arkansas Forestry Ass'n 

National Cattlemen's Ass'n 
Minnesota Farm Bureau 
Wisconsin Farm Bureau 
IL County Farm Bureaus: Ogle and Adams 
WI County Farm Bureaus: Pierce and Grant 
CRZLR, Inc. 
land Improvement Contractors Ass'n 

MN LICA lA LICA IL UCA 
Lake States Resource Alliance (LSRA) 
Iowa Dramage District Ass'n 
B & L Construction & Excavating 
Ass'n of WI Snowmobile oubs 
Alliance for America 
MN United Snowmobilers Ass'n (MNUSA) 
South Side Boat Oub - Quincy IL 
WI Trappers Ass'n 
Mississippi Valley Hunters & Fisherman's Ass'n 
WI Women in Agriculture 
WI Muck Farmers Ass'n 
Duluth Area Ass'n of Snowmobile Oubs 
East Perry Lumber Co. 
Battle Island Area Landowners Ass'n 
Brower Sales and leasing 
Livingston Lumber Co. 
WI Floodplain Ass'n 
Karl Hausner Farms 
River Warren Research Committee 
llhno1s Ass'n of Dra1nage Districts 
Citizens for Private Property Rights (MO) 
Lorenz Chiropractic Offices 
Specific policy relating to the Heritage Corridor 
has been adopted by the following three: 

American Farm Bureau Federation 
Illinois Farm Bureau 
Iowa Farm Bureau 

Mississippi Federal Timber Council 
Pennsylvama landowners Ass'n 
Southern Forest Products Ass'n (SFPA) 
Southeastern Lumber Manufacturers Ass'n 
Mississippi Forestry Ass'n 
Tennessee Farm Bureau Federation 



Cheryl Johnson, 
New Hampshire Landowners Alliance 
PO Box 221, Campton, NH 03223 
603-726-4025 
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To be delivJred on 
June 13, 1995 

Testimony before House Committee of Resources 
Task force on Private Property Rights 

The New Hampshire Landowners Alliance began in 1991 as a loose coalition of small town residents 
who opposed the nomination of the Pemigewasset River- better known as the Pemi- to a state river 
protection program. Folks objected because of a proposed land management plan that would lead to 
state control of their property. 

Unfortunately, we were too weak to stop the designation. We decided, however, to organize and 
continue our fight for land rights. 

We soon discovered Public Law 101-357- the Pemigewasset River Study Act of 1989 - which created 
a three year National Park Service study to see if the Pemi could qualify as a Wild & Scenic River. 

The project manager, Gary Weiner, invited me to participate on the Study Committee. I accepted, 
telling him clearly that I could support a study that would benefit the communities, but that, due to 
the proven negative impact on property rights of the Wild & Scenic Rivers Act, I would oppose desig­
nation. 

After one meeting I realized the committee was actually a designation advocacy group! 

For the next year and a half, the committee gathered monthly and discussed the river. Weiner would 
write up his version, bring it back to the committee, and ask for comments. One participant's summa­
tion was, "I feel like we're all in a play, and they give us one page of the script at each meeting." 

Two aspects of the study are worthy of your attention. 

The first: The NPS made Cooperative Agreements with the Society for Protection of New Hampshire 
Forests (CA 1600-1-9017) and the Merrimack River Watershed Council (CA 1600-1-9001). Paid $10,000 
and $27,000 respectively, the conducted surveys, inventories, and workshops. However, both groups 
also were overt advocates of designation. Additionally, Weiner revealed that the NPS intended to 
establish long-term relationships with both groups if designation occured. 

How could these groups render an unbiased performance in this supposedly objective study if they 
were, number one, getting paid, and numtJ.r two, looking at future financial support from the agency 
to which they reported? · 

Obviously, they couldn't. A 1993 internal memo from Merrimack River Watershed Council president, 
Ralph Goodno, to his board proves the point. He wrote, "Our involvement is on two levels. First, we 
are a technical cooperator to the National Park Service (NPS) and the ... Study Advisory Committee ... 
We are also an independent advocate for the study, but have played down any role as an advocate in 
order to maintain the appearance of objectivity." 
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"In addition to the public outreach ... a coalition has been formed funded by the Merck Fund through 
the Appalachian Mountain Club. This coalition's purpose is to counter act the wise use group [the 
NHLA] in New Hampshire .... [A] paid community organizer is working in each of the Pemi commu­
nities to rally support fur designation. This work is being coordinated ... through the Society fur the 
Protection of NH Forests and a working committee, including our staff person, Dijit Taylor;" 

When confronted with this blatant conflict of interest, Weiner said that there was nothing in the 
contracts that obligated the groups to be objective. 

The second aspect: All of the NPS employees involved in the study- Gary Weiner, his boss, Drew 
Parkin, and his assistant, Jamie Fosburg - were outspoken in their support fur designation and pub­
licly attacked opponents. They wrote letters to local papers, and on at least one publication, Fosburg 
referred to opponents of designation as "anti-environmentalists." Mr. Weiner once suggested that 
another member and I should resign from the committee because we were not "open-minded." He 
then said that if we published his comments, he would deny them! 

The conclusion: Our congressional delegation promised they would not introduce a designation bill 
without strong local support, so the Pemi River towns voted by secret ballot at their 1993 town meet­
ings. Six out of seven towns voted overwhelmingly against designation. 

Public Law 101-357, approved in 1990, states that "The study ... shall be completed and the report 
thereon submitted not later than three years after the date of enactment of this paragraph." Now, 
nearly five years later, the NPS has not released the final report, in spite of pressure from Senator Bob 
Smith, Congressman Bill Zeliff. They also refuse to release the draft report completed by Weiner in 
1993. 

In response to Senator Smith's request for information, Drew Parkin replied with a wildly accusatory 
letter. He wrote, "It is my understanding that your call ... was prompted by a request from Mrs. 
Johnson of the New Hampshire Landowners Alliance. She luis made similar requests of me that ... I have 
refused to answer." 

Concerning our efforts he wrote, "Over my career .... [s]eldom have I observed such a display of 
viciousness, hate, and dishanesty as I have witnessed in the Pemi Valley.u He described opponents of 
designation as a uminority of people who see the world through glasses clouded by ignorance. avarice. 
and obsessian with non-txistent conspiracy." 

He declared that the final report will "point out that these {town] votes were heavily influenced by the fear 
and intimidatilm instilled upon votus by study opponents." 

I'1re votes were by secret ballot! 

We feel that the heavy-handed tactics of the National Park Service justified our difficult fight to pre­
vent the WL!d &: Scenic designation of the Pemigewasset River, and our proved our distrust of federal 
regulators to be wee-placed. 
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Testimony of Alice Menks, President of Virginians for Property Rights 
Prepared for the Hearing Before the 

Task Force on Private Property Rights 
Resources Committee 

June 13, 1995 

It is an honor to be here before you today, and I appreciate the 
attempts of this bi-partisan task force to look into property rights issues 
for consideration in legislation. The "Takings" Bill, HR 925 is a step in the 
right direction, but the Tauzin amendment narrowed the scope so much it left 
out the bulk of property rights problems of the people I know. We have 
problems mainly from the National Park Service and their programs such as Wild 
and Scenic River designations, greenways, greenline parks, Historic 
designations, and heritage corridors. The same· kinds of abuses that wetlands 
and endangered species can cause are caused by the National Park Service, and 
we in the property rights movement want you to be aware that these areas need 
relief through legislation as well. 

I first got involved in working for protection of property rights in 
1991 when I discovered my property was being studied because it was within a 
50 year old so-called "authorized boundary" of Shenandoah National Park that 
extends five miles beyond its present day actual boundary. I learned very 
quickly that dealing with government agencies such as the National Park 
Service can be very intimidating to the average landowner. Through the 
Freedom of Information Act, we uncovered documents where the Superintendent of 
Shenandoah National Park was discussing with the Conservation Fund options to 
control properties surrounding the park by inverse condemnation, easements, 
and more. I was concerned enough to connect on a national level with the 
Alliance for America and there met many others who had incredible horror 
stories about their dealings with the National Park Service. I made it a 
personal goal to work with every ounce of my being to keep these problems out 
of my community. However, even as I am testifying to you at this moment, the 
National Park Service is studying my property and that of my neighbors. 
Representative Bliley's bill, HR 1091 is an attempt to address some of our 
concerns by removing the outrageously large "authorized boundary" and make the 
boundary of Shenandoah National Park its current day size. We are aware this 
will not preclude any further park expansions, but they will at least have to 
go through Congressional approval if his bill passes, and we take some comfort 
in knowing potential future expansions would be open to the light of public 
scrutiny and not take place behind closed doors with private groups like the 
Conservation Fund. Thousands of landowners in the eight counties surrounding 
Shenandoah National Park could breathe a collective sigh of relief if 
Representative Bliley's bill passes, so I urge your support on it. It is not 
easy living next to what I consider a "sleeping dragon• that could awaken any 
time and devour my community. I know many landowners around the Richmond 
Battlefield areas have similar problems and would appreciate your support on 
HR 1091 as well. 

As I worked to protect my own neighborhood, I came in contact with other 
people across the state of Virginia who were having run-ins with the National 
Park Service, and thus my friend leri Thomas and I wrote the book, Us vs. NPS. 
I would be happy to furnish a copy to anyone who requests it. In compiling 
research for Us vs. NPS, I found that .any property rights abuses occur in the 
historic preservation arena as well. Property owners can suddenly find their 
property with an historic designation against their will and .ay have to come 
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under restrictions that require .ore costly .aterials than they can afford or 
fines if they don't ca.ply. landowners supposedly don't get listed on the 
National Register without a chance to opt out, but the current system 
auto.atically slaps the. with an "eligible" for designation which results in 
the sa.e problems as an actual ltsttng, but none of the benefits. I 
personally know a far.er who had per.tts to build 3 houses on the edge of his 
far. to allow him to retire and keep .est of his fana intact, but couldn't 
because he was within a 21 square mile area designated the Brandy Station 
Civil War Battlefield. Does a battlefield really need to be the size of 
Manhattan Island,to be appropriately com~e~Drated? All the properties in this 
area have a cloud over theM where landowners are unsure what they can and 
can't do with the.. 

Just last week I spent an afternoon at a Section 106 hearing by the 
Corps of Engineers for another property in the Brandy Statton area. Any time 
a Federal pen~it is required for~ landowner, the federal agency involved .ust 
have a Section 106 review of the history of the area. The landowner, Mr. 
Lazor, is trying to get a wetlands per.it on less than an acre and even though 
the Corps is basically satisfied the wetlands effects will be •itfgated, the 
Historic preservationists are using the 106 process to drag Mr. Lazor's 
project out and hopefully "starve• ht• out. Preservationists regularly use a 
whole toolbox of stalling tactics by trying to find a wetlands, and if that 
doesn't wort, find an endangered species, and if that doesn't work find some 
history, and on and on. Congress meant well when it wanted to protect history 
and so on, but the process ts being abused by extremists who want to obstruct 
any development and want to circumvent local decisions and kick th .. up to a 
federal level where everyone gets frustrated and hopefully backs out. My 
observation has been that preservationists want to preserve everything for the 
so-called public good but at the individual landowners' expense. If something 
is for the public good, the public should pay, not the individUal landowner. 
We the individual landowners can't afford to pay for the expensive 
archaeological surveys, wetlands experts, and ad nausea they want us to pay 
for, and we certainly don't have the means to pay for all the legal help we 
need to stand up for our rights. Please help us! 



201 

SUBMITTED JUNE 26, 1995 

RESTATEMENT, AMENDMENT AND SUPPLEMENTAL 
TESTIMONY 

OF 
MARGERY B. PINKERTON 

HEARING BEFORE 
THE 

TASK FORCE ON PRIVATE PROPERTY RIGHTS 

COMMITTEE ON RESOURCES 

UNITED STATES HOUSE OF REPRESENTATIVES 

JUNE 13, 111115 ....................... 
MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, I AM MARGERY B. PINKERTON. 

I live with my husband and my two sons in the County of Henrico, Virginia, east of 
Richmond. The year my first son was born, my husband and I were building our 
home next to my parents' home -on a part of the property where I grew up. 

My older son was an infant when I and my family discovered from an article in our 
newspaper that our and our neighbors' properties were to become a National Park. 
The legislation had passed the House of Representatives and was being considered 
by the Senate when the article was published. That same deceitfulness of the 
National Park Service to propose a park - without consulting with or at least 
informing the property owners who were to be removed from their homes (or the 
local elected officials) - has been my experience with them since that initial 
"introduction". It has been a constant series of oppressive and authoritarian actions, 
unresponsiveness and deceiL. (Thank you for the "Freedom of Information Act"!) 

That initial introduction was in 1980 -and my then-"infant son" is now 15 years old. 
I need WJI l(fe back - to concentrate on being a mother - and not a defender of my 
Constitutional private property rights! -The ones that are "guaranteed"! 

The time limit placed on my addressing you here today does not allow me to share 
with you the details and the chronology of my "experience" with the National Park 
Service, so I will use my allotted time to share a variety of related abuses of 
authority that I and my neighbors and friends have been forced to experience at the 
hands of a bureaucracy which to too well funded - and out of control. 

Because I intend to dart from one related topic to the next, please know that I will be 
happy to address any questions you may have on any area which I did not explain 
thoroughly enough for your satisfaction. 



202 

My purpose in testifying here today is to put a human face on the pain and cost 
inflicted by the regulations and procedures of a federal agency, and to open a door 
to cast a little light into "that darkness" which is the replar course of doq business 
for the National Park Service. Department of the Interior. 

Please remember that the Private Property Rights legislation recently passed by the 
House (the passage of which I am extremely pleased), does not address my area of 
concern, • but, also please remember - that the legislation authorizing the 
determination of property as "historic" by the National Park Service (The National 
Historic Preservation Act of 1966), allows the Park Service to be poised to inflict an 
inestimable amount of abuse on private property-owning citizens, and local and 
state governments. It could prove to be the greatest, existing, uncontrollable threat 
to local land use, and to "states rights"! 

THE "NATIONAL HISTORIC PRESERVATION ACT OF 1966", AS AMENDED, DOES 
NOT REQUIRE "REAUTHORIZATION" AND WILL NOT BE COMING BEFORE YOU 
FOR SUCH REVIEW- UNLESS YOU TAKE SPECIFIC ACTION TO CHANGE THAT 
LAW, THIS DICTATORIAL AGENCY WILL CONTINUE· AND IT WILL EXPAND ITS 
REIGN OF TERROR OVER PRIVATE PROPERTY OWNERS IN THIS, THE GREATEST 
CONSTITUTIONAL REPUBLIC IN THE WORLD! 

Unless and until you take such action, the National Park Service and its special 
interest enthusiasts will continue to use this law and its regulations to lock up land 
and steal value from the individual private property owner. (Recommendations for 
relief: amend law to remove authority to designate property as "eligible" over the 
objection of property owner; restrict its actions and power by cutting its ~; 
also, NPS land could be returned to the states and/or local governments.) 

My Civil Ri!fb:ts have been violated! I have the right to be free and to own property. 
I have the nght not to be discriminated against., and to have the opportunity to 
improve my life and that of my children; to make free and voluntary use of my time 
• my life. However, to stay ahead of the publicly-disseminated information on the 
Park Service's attempt to steal my and my neighbors' properties, I do not have the 
time to continue to protect my family from this attack RS well as adequately manage 
my household, mother my children, care for my aging parents and take on 
additional legal work. I1zH Constitutional Private Property Rights "case" is "all 
consuming". 

I was informed by a reporter recently that our "detractors" called us ""greedy". I 
continue this fight out of necessity! My less than 3 112 acres is the most valuable 
asset my husband and I own, and it is the largest investment I have in both money 
and emotional attachment It is my life-long home! It is the only home my children 
have ever known. 

2 
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Please, understand the extended pain I and my family (and my neighbors with 
children) have suffered! I want a "home" for my children to come back to! - Not just 
a house we were forced to move into after they have left for college! I have been 
trying to work toward and visualize the future for me and my children - and caring 
for my parents - for many years now! No one should have to endure this uncertainty 
at the hands of the federal bureaucracy and its manipulative special interest support 
groups! - But they do. Thousands of people all over the nation are suffering this 
constant worry and over-extendedness because they are being manipulated by the 
regulations of the National Park Service and other federal agencies. 

The cost in human and family terms - in lost dreams, hopes, plans, loss of time 
together, and in other sad families who are no longer together because of the 
inability to deal with the intense and extended stress - is inestimable. 

As in my family, the moms are usually the ones who must set their children and 
other responsibilities and friendships aside to fight the inflexible, federal 
bureaucratic empire because the fathers are fighting to make a living for their 
families and cannot afford to take time off at the drop of a hat when a new piece of 
information is uncovered or a public meeting is called at the last minute. 

The cost in terms of expenses in telephone, fax, mail, copying and paying the charges 
of FOIA's, costs of travel, hotel rooms - all non-deductible, but still due and 
payable, has been lost in disbelief of the reality of this situation we find ourselves. 

Hearings several years ago in Virginia brought out testimony that made dear that 
national designation of "eligibility" of property as "historic" - a decision which is 
made by one employee of the National Park Service, the "Keeper of the National 
Register"- EVEN OVER THE OBJECTION OF ALL PROPERTY OWNERS - affects 
the value of private property. Having attended all of the hearing conducted by the 
state, the testimony given, almost without exception, showed individual cases of 
dramatic reductions in value (although not usually local tax assessments who want 
and need all the funds they can collect) of land and/or contracts lost because of such 
historic designations by the National Park Service. FAMILIES HAVE LOST 
TREMENDOUS AMOUNTS IN THE SALE AND/OR USE OF THEIR 
PROPERTIES. THEY CONTINUE TO DO SO AT THE HANDS OF THESE 
FEDERAL AGENCIES WHICH ARE OUT-OF-CONTROL. 

Owners have even been told by letter, that with their property, having been 
included in a historically eligible district, they can do anything they want with their 
property with "private money" - as long as it does not change the "character or use" 
of the property. They were told they could D.!!1 sell a lot off of their family farm for a 
house, raising the money with which they intended to retire, because that would be 
a change in the "character or use" of the land. 

The testimony also showed that the regulatory reviews that are required cost great 
amounts of money and time, forcing at least one business which had the funds to 
fight, finally into bankruptcy. 
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Further, the Park Service used to protest when we suggested that trying to purchase 
such designated property with funds from VA or FHA loans would trigger regular 
reviews because it is "'public money". They used to protest when we would 
suggest that an attempt to connect up to a water or sewer system which was 
constructed partially with federal funds would also trigger such a review. They no 
longer protest! Today, actions and reviews due to historic designations or "'findings 
of eligibility" trigger time-consuming and costly reviews - which have not been 
required in the past ·even though the legislation was originally passed in 1966. It is 
only within the past several years that the Park Service has begun to flex its 
authoritative muscle so as to reign such terror over individuals and their 
communities. This legislative authority has been in place for many years, but was 
not used • what has so suddenly changed to make the Park Service exercise this 
authority so that the citizens of these United States should not also fear the passage 
of another bill authorizing the Park Service to recognize "'Heritage Areas"? 
PLEASE THINK THAT LEGISLATION THROUGH! EITHER OF THESE BILLS 
BEING CONSIDERED HAS THE POTENTIAL OF BEING ONE OF THE 
GREATEST THREATS TO LOCAL LAND USE CONTROL AND PRIVATE 
OWNERSHIP! 

In 1980 when we learned about the unannounced National Park Service scheme to 
make a park on our land, we began what has become a much too frequent and costly 
procedure • sending "Freedom of Information Act Requests". Through these 
requests, in the early 1980's we discovered that the National Park Service had 
entered into a contract with a non-profit group named the "Natural Lands Trust". 
Under this contract information was to be gathered to assist in the acquisition of our 
property. Among other pieces of information contracted to be provided • like local 
tax map parcel numbers, names and addresses of property owners, type and length 
of ownership and whether the property was owner-occupied or not - was a 
particularly violating piece of information to be ascertained and provided to the 
National Park Service. The Park Service HAD CONTRACTED WI1H A NON· 
PROFIT CORPORATION, THE "NATURAL LANPS TRUST"· TO PROVIDE 
INFORMATION ON THE "INCOME LEVEL" OF EACH PRIVATE PROPERTY 
OWNER WITHIN THEIR PROPOSED PARK BOUNDARY!!! For what legitimate 
reason would the National Park Service of the United States of America have need 
for information concerning the "income levels" of the private property owners"? I 
really wish someone would pursue this! Even the attempt to gather such 
information must require the invasion of individual privacy! 

Another incident in which a FOIA was "informative" was when the present 
Superintent of the Richmond National Battlefield Park denied in a public meeting 
that she had any intention of acquiring property to expand the Park, or a "wish list", 
or that she had made a request for funds to do so. By a prolonged and exhaustive 
series of FOIA requests, we received a copy of a letter from my superintendent of 
the Richmond National Battlefield Park to the American Battlefield Protection 
Program, dated less than a month before the meeting where she had denied any 
acquisition intention or requisition for funding, etc., wherein the superintendent 
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had, indeed, specified that she was requesting certain funds for the acquisition of 
property for the Park, amt $4,000.000.00 for the construction of new headquarters 
facilities!!! 

Having to pursue obtaining this information was an abuse of the private citizen, and 
the intentional deception by federal employees should not be tolerated. 

Because the Superintendent's denial of a desire or plan to acquire funding and 
properties for the expansion of the park took place at a meeting the Park Service 
conducted as part of what they were billing as the final approval of a "Cooperative 
Agreement" (a very dangerous and deceptive, if benign-sounding, arrangement) 
with the local and state governments to protect the Civil War battlefields around 
Richmond.. It is significant to point out that the document that the Park Service had 
prepared was not available to the general public until they walked into the meeting 
that evening - unprepared! THIS IS THE GENERAL PROCEDURE FOR THE 
NATIONAL PARK SERVICE AND ITS REGULAR TREATMENT OF THE 
PUBLIC! Having been given a copy a few days in advance by begging, I was able to 
have several folks review it with me • and what we found was a "cooperative 
agreement" which deferred most decision-making about the use or improvement of 
private property (and public roads and service facilities and their maintenance and 
improvements) within the vast areas identified as "battlefields" • to the National 
Park Service! MY local government was not even aware of this document's details, 
because they were obscured by cute pieces of vague and flowery wording. Not 
willing to give decision-making authority over tens of thousands of acres in my end 
of my county to the National Park Service (including such road construction, 
improvements, repairs; new development; water, sewer, and gas extensions, etc.) my 
county withdrew from this agreement and repudiated its original Memorandum of 
Understanding which precipitated the document (The document stated that it was 
the result of numerous "public" meetings, but when requested by a FOIA to 
provide the names of the attendees, which the Park Service routinely gathers at its 
hearing and meetings, they stated that they did not have that information. Having 
spoken with someone who was in attendance at one of those meetings, he stated that 
he did place his name on an attendance list, and that the purpose of the meeting 
stated, did not in any way reflect the purpose of the document prepared pursuant to 
those public meetings. I found that this also is typical procedure for the 
Natio Service, after sharing information with others from around the nation 
on this subject) 

"Private", non-private groups like the Conservation Fund and the Association for 
the Preservation of Civil War Sites, Inc. (APCWS) are of special interest in that they 
function more like land-acquisition arms of the National Park Service. They also 
work hand-in-hand on other projects where the unsuspecting private property 
owner and local government might not otherwise suspect NPS involvement 

Mrs. Frances Kennedy, wife of the present National Park Service Director, Roger 
Kennedy, was in my neighborhood a few years ago speaking about the fact that the 
Richmond Metropolitan area had just been selected to be the premier national 
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"greenways project". Indeed, it seemed my county had requested to be considered 
for the selection along with other neighboring counties, wherein the Park Service 
was to "facilitate" the designing of a greenways system in the area. Being suspicious 
of the incestuous relationship between the Park Service and the Conservation Fund 
in other sites around the nation, I and my father began attending the meetings on the 
"Metro Richmond Greenways Project". 

During the process, questions about funding were attempted to be ignored. 
However, the questioner, (not me) was persistent and demanded an answer. The 
NPS employees finally admitted that the-project was fairly well funded by the Park 
service and that additional funds could be acquired from NPS as well as groups like 
the Conservation Fund. Indeed, representatives of the Conservation Fund's 
administration were in attendance and participated in the meetings - causing me 
great suspicion. 

When discussion turned to how the rights-of-way over the mostly privately-owned 
property would be acquired, it was suggested by a local public official that the local 
governments would simply demand that when a property owner came to get a 
permit for any improvement to his property, that he would be required to give that 
land for the greenway! Well, of course, now we know by DOLAN that this approach 
would have been unconstitutional! - But they were going to try it! 

The final "greenways" maps - created by what was being sold to attendees and the 
press as a "local initiative" and only facilitated by the NPS, was stamped with 
"National Park Service" and its logo - and noted on the face of the maps, was that 
the maps had been!repared by the "Natural Laruis Trust"! The same group which 
had been contracte to find out my income-level! 

The final map, which my local government refused to endorse, created public-use 
"greenways'" over every roadway, riverbank, stream bank (even though they were 
often through the middle of farm fields and yards, etc.), every gas line, water line, 
sewer line and electrical line, every alleyway - it is harder to name the sites indicated 
as "greenway" areas than to name those that were excepted! - And almost all of these 
"greenways" proceeded through privately owned property. This was not of 
concern to the group creating this potential monster! It was a National Park Service 
monster, being made to appear to have been created by the public, with the public's 
support! The only "public" I ever saw in attendance was my Daddy! The remaining 
"invitees" were all special interest groups such as local parks to be connected by 
"greenways", hikers, bikers, Sierra Oub, local and state government employees 
etc.. Some "public initiative". I never did discover the true purpose of this project., 
except that it was somehow connected to the NPS General Management Plan for the 
Richmond National Battlefield Park - because the draft document my county 
repudiated makes reference to them, and a "Heritage Commission" (sound 
familiar?) which would have been created to oversee the control of both the park 
regulatory authority over all adjacent and "viewshed" private property, as well as 
the greenways connecting all park units. 
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Another curious relationship exists between the National Park Service and the 
Association for the P:n!servation of Ovil War Sites, Inc. Whereas the Association 
appears to have its monetary supporters, it also has a connection to the Park Service 
which demands investigation. 

The original Executive Director/President of the Association for the Preservation of 
Civil War Sites, Inc. was a gentlemen by the name of A. Wilson Greene. I learned 
from the Association's travel offer documents that Mr. Greene had been a National 
Park Service ranger at the Fredericksburg Battlefield Park, thus making the 
headquarters of the Association in Fredericksburg for personal convenience, I 
suppose. The document also states that Mr. Greene was »on leave" from the Park 
Service to serve in this capacity! 

What does "on leave" mean to us, the American taxpayers? Was Mr. Greene 
continuing to accumulate retirement? - Receive life and health insurance benefits? 

Were we, the taxpayers, subsidizing the non-profit Association for the Preservation 
of Civil War Sites, Inc. twice- once because it avoids paying taxes and has been give 
its non-profit, publicly supported status, and second because we subsidize the 
benefits its Executive Director/President received? 

Mr. Greene recently left as President of the Association for the Preservation of Civil 
War Sites, Inc., remaining as a "trustee". The new president of the Association for 
the Preservation of Civil War Sites, Inc., was also reported to be "on leave" from his 
Park Service employment at the Harper's Ferry unit of the National Park Service, 
havin~ grown up in Sharpsburg, Maryland; and now the headquarters for the 
AssoCJ.ation for the Preservation of Civil War Sites, Inc. is being moved to a house in 
downtown - Sharpsburg. The purchase of the new headquarters is being facilitated 
with ISTEA funds reported to have been requested legitimately by the local 
government,. Something sounds, again, incestuous, here! 

Does Mr. Dennis Frye still work for the National . Park Service, or is he an 
independent employee, working to save battlefields? Is - and was - the Association 
for the Preservation of Civil War Sites, Inc. so inextricably associated with the 
National Park Service as to simply be an arm it created for itself, at our expense, to 
acquire property for the Parks expansion onto the remaining private property held 
in this country? 

Another question about who actually funds this organization came at a public 
meeting called by the Association for the Preservation for Civil War Sites, Inc. to 
announce that they were going to be studying the battlefields around Richmond for 
the Park Service. In response from persistent questions from the attendees, it was 
discovered that the Association was receiving a S50,QQO.OO grant, pursuant to a 
Memorandum of Understanding with the National Park Service, to acquire the 
services of someone to research and prepare the documents and maps identifying 
the battlefields. Why was money paid to the Association? Why did the Park Service 
not contract for these services directly? How much money did the Association 
receive for "brokering the deal,.? 

7 



208 

Worse yet, with the property owners in my community, knowing fuJI well the 
results of national historic designations and/or eligibility, the Memorandum of 
Understanding between the National Park Service and the Association for the 
Preservation of Civil War Sites Inc. called for all identifications of battlefields to be 
ureported" on National Historic Registry forms! All properties would be ready for 
ANY ONE OR ANY ENTITY, with or without the owners permission or consent, to 
submit all those properties for national historic designation! (That information was 
elicited from Mr. Greene as the result of intense questioning.) 

With groups like this subsidized and perhaps simply extensions of the National 
Park Service, and with their mega-million dollar budget and staff, it is impossible 
for the individual private property owner to defend himself against these career 
robber barons. They have time· and wu: money on their side. 

We are helpless to continue to protect our Constitutional rights without your help. 

My fight for the freedom to qwn my land began 15 years ago. It intensified in 1989, 
and continues today, as I await the answer to my most recent Freedom of 
Information Act requests for copies of the Draft General Management Plan of the 
Richmond National Battlefield Park and its Environmental Impact Statement . No 
doubt, as usual, they will exercise their right to an extension, and if possible, find 
some way to deny it to me until the night it is laid of the table nfor public comment". 
In that way, no one will know what they are commenting on. That is the intention. 
That is the darkness within which the National Park Service operates. 

In 1989, the Park Service proposed my and my neighbors' properties as a National 
Historic Landmark. Thankfully, knowing how to read government "'goobleygook", 
we knew we could stop the designation with affidavits from the owners saying they 
did not want to be designated. Lying deep within the regulations, however, was the 
fact that even though all private property owners could object, the "'Keeper of the 
National Register of Historic Places" could still find the property "'eligible", 
triggering all of the same regulatory procedures. It was the "'gottcha*. So we 
researched the battle and prepared to "do battle" with the Chief Historian of the 
National Park Service and the History Areas Committee of the National Park 
Systems' Advisory Board in Washington, D.C .. When I informed the Chief Historian 
that we were coming to D.C. to show that the research proved that the Park Service 
had mislocated the battlefield, I was informed by the Chief Historian that it would 
not be necessary for us to come, that he was prepared to remove me and my 
neighbors south of the road because our houses "so compromised the integrity of 
the battlefield" that it no longer met the exacting criteria! We went anyway. 

Although quite rude, the Committee decided after hearing both my and Daddy's 
statements, to make no recommendation to the full Committee which was to meet 
the following month in Altoona, PA. This was getting costly. 
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In Altoona, I was refused the opportunity to speak! I protested and was informed 
that they would not be taking up the matter at this meeting. When I inquired when 
they would be, I was told that it may be at their next meeting. I asked where that was 
scheduled to be and was told California! I quickly responded that I could not afford 
to go to California, could they please delay it until they at least get somewhere on 
the East coast. The Chairman responded that they would not. Wherever they were 
when they decided to consider it, I would have to be there, or lose my nght to 
address the Committee! No citizen should be treated in this manner and "exercised" 
by its government officials- elected, appointed or staff. 

The National Park Service has never returned directly to designate my and my 
neighbors' properties. Instead, they have identified areas so enormous as 
"battlefields", that they include the proper site and the wrong site- they want it aU!! 
They have always wanted my property and they will not back off! Facts do not 
matter - their original purpose is still alive. And still I do not have my life back. 

You may be interested in knowing that a "battlefield" is defined by these folks at the 
Park Service as including not just where the battle occurred and men fought and 
died, but where they marched, formed, moved camped -name it, it is all significant 
in their book of government lands expansionism! The National Park Service knows 
no limits! They have never been placed under any restraint. Please restrain them, 
now. 

I want you to know that the Richmond National Battlefield Park has a presently 
authorized boundary of about 250,000 acres! Although it owns, at this time, only 
over 750 acres. 

The unusually unfair aspect of the Park's enabling legislation is not only the 
obscenely-large boundary (as at Shenandoah National Park) but that the Secretary 
of the Interior was given the authority to accept donated property anywhere within 
the "'authorized boundary"', and WORSE YET, the authority to acquire property by 
ron4empatjon WIT H DONATED fUNDS - also anywhere within the "authorized 
boundary"'. 

Consider the opportunities of abuse of such authority! They can create an 
"inholdler" and reduce the value of that property to the point where no one but the 
Park Service would have any use for it! That is counted in their statistics as a 
"'willing seller-willing buyer" arrangement! How much further from the truth could 
it be?! 

The National Park Service wants my property, and they want to move their 
headquarters out of its present location in the City of Richmond. Its purpose is clear 
and unwavering. They have kept the same focus for over 15 years. One day my 
parents will die -my Daddy's been quite a fighter with me. When that happens, is 
that when they are pluming to rome after me directly again? Will they use their 
well-funded federal power to force me out when I am most vulnerable? Must I 
wait? 
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Should I continue to fight for my Constitutional Rights? 

I really don't believe anyone should have to live and suffer through what my family 
and I have had to deal with - but I know they do - every day - all over the United 
States, also at the hand of the Department of the Interior and other regulating 
agencies of the federal government. 

Please support Congressman Bliley's H R 1091 to grant my extended community of 
thousands of private property owners around Virginia relief from the tyranny of the 
unchecked authority of the National Park Service. This bill was created to calm the 
constant fear of this dictatorial exercise of power over the citizens around the 
Shenandoah National Park and the Richmond National Battlefield Park. It is a start. 

Next, trim the budget so that this governmental private property-devouring agency 
will not be able to expand further and injure more families and individuals. Offer 
the National Park Service Lands back to the states and local governments. Rewrite 
the National Historic Preservation Act, removing it tyrannical powers - especially 
the authority to designate property as "eligible" for the National Historic Register 
over the objection of any property owner. 

- And please, help us by supporting all, good, Constitutional private property 
rights legislation to come before you, to guarantee the protection of all the liberties 
guaranteed in our Constitution and Bill of Rights. 

NOTE: 

I have re<eived a written response to my Freedom of Information Ad Request for a copy of 
the draft •General Management Plan/Land Protection Plan• for the Richmond National Battlefield 
Park which states that I should receive it by June 30, 1995. Any Information in that document which I 
think might be of interKt or concern to the Chairman of this Task Force, I will forward to him under 
separate cover~ 

Thank you for the opportunity to amend and expand my initial remarks. 

Supplemental documenls which were referenced in my oral testimony will accompany my 
amendments to the transcript. 

!The attachments were placed in the hearing record files of the 
committee.) 
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David W. Guernsey 
P 0 Box 552 
Kingfield, ME 04947 

207-265-2049 

Testimony before House Committee on Resources 
Task Force on Private Property Rights 

June 13, 1995 

Conventional wisdom holds that the current dispute over private property rights results from 
legitimate differences between individuals who own property and government officials who feel it 
their job to protect public values. This wisdom is dead wrong. Much of the bitter conflict is 
driven by in depth consortia of government agencies and environmental organizations, with 
wealthy, privileged foundations providing much of the direction and funding support. These 
consortia have vast public and private resources at their beck and call, resources which are largely 
hidden from public scrutiny and are unaccountable to the public. The Northeast's Appalachian 
Mountain Club can give us closer insight into their structure. 

Forest Service I Appalachian Mountain Club Consortium 

For over 100 years the AMC has operated a system of huts in the White Mountains to 
provide overnight lodging for hikers. Fees were kept at a bare minimum necessary to keep the 
huts operating. The Forest Service, in recognition of this public service, allowed the club free use 
of Forest Service land. 

20 years ago, things began to change. The AMC entered the political arena as an advocate 
for a wide range of environmental issues. Executives were added at substantial salaries. 
Overnight fees were increased, and profits diverted to corporate overhead. The huts today throw 
$3.5 million annually of which only slightly more than half is used to operate them. Foundations 
provide substantial additional funds for specific initiatives. The original purpose of the AMC has 
steadily receded into the background, now serving largely as a cash cow for management's new 
mission of professional advocacy. 

The Forest Service did not merely ignore this diversion from the club's stated purpose, it 
actively condoned it, cooperating with the AMC for its own parochial interests. A memo of a 
1992 Annual Meeting of the Forest Service and the AMC stated, under the heading of Corporate 
Relationship **~ 

"Mqre an QWQrtunity to exhibit the strength of the partnership than a negative concern. 
we need to be more coordinated in our interests so that the AMCs high regard in Washington 
can be Used to lobby for funding for Forest needS as identWed by USFS staff. for whom 
lobbying is prohibited. • 
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Northern Forest Lands Initiative 

In the late 1980's, the AMC formed a consortium of 24 environmental groups to promote 

"greenlining" of the Northern Forests as a part of the Forest Service Northern Forest Lands 

initiative. "Greenlining" is a political action which identifies a specific region (usually one with 

low population density and a weak political structure) and imposes strict land use strategies on its 

peoples and communities so that they have less property rights than those outside. 

Federal legislation had already been drafted when the local people within the 26 million acre, 

4 state Northern Forest region realized what was going on and organized to fight it. It was a 

grueling 4 year fight which pitted grassroots citizens groups against $4 million of their own tax 

money in a rigged process. To the extent it woke us all up, it may have been worth it. 

Androscoggin River Dam Relicensing 

The AMC joined with a number of environmental groups to oppose the Federal Energy 

Regulation Commission's relicensing of James River Corporation's power generation facilities 

along the Androscoggin watershed. Environmentalist demands included dedication of a 

conservation easement over all James River owned lands abutting the project. The near 

unanimous support of the relicensing by local communities mattered to them not one whit. 

During their intervention process, the AMC questioned the impact of the relicensing on the 

local municipal sewage facilities, though the eftluent from these facilities actually met the 

standards for clean water. At the same time the drinking water at most of the AMC's public 

facilities was in gross violation of these standards, being many fold more contaminated than the 
municipalities' sewage effluent. The coliform bacteria count at one hut was listed merely as 

TNTC - too numerous to count. 

Penobscot River Dam Relicensing 

Great Northern Paper Company operates the country's largest private hydro power system, 

consisting of a series of reservoirs and power generating installations along Maine's Penobscot 

River. Continued operation of the system is vital to the economic viability of its Maine paper 

making facilities. The Company has spent millions of dollars on FERC's relicensing process and 

has met all State of Maine standards. 

The AMC and other organizations have intervened, demanding conservation easements on all 

land abutting the reservoirs. They even demanded that FERC force eminent domain powers on 

Great Northern to condemn that land it does not own, including public land owned by the State of 

Maine. The FERC staff has incorporated this demand in one of its options for license renewal. 

Though FERC rules require only that the project meet state clean water standards, EPA and 

Department of the Interior have intervened in support of the environmentalist position. This 

prompted the Counsel to the City ofMillinocket, location of Great Northern mills, to complain to 

Congressman Baldacci. accusing these agencies of "conspiring" with dam relicensing opponents. 
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Other AMC Interventions 

The AMC has intervened in many other instances. The Loon Mountain Ski Area, located in 
New Hampshire's White Mountain National Forest, planned to expand, bringing a needed 
economic boost to the area. The AMC complained that the lease fee was insufficient (though it 
was using the same National Forest land for free and siphoning of profits to fund such 
intervention activities). It also complained of the water diverted from local rivers for 
snowmaking, knowing full weU that such snowmaking was vital to the economic viability of the 
venture. 

The AMC intervened in the planned expansion ofMiddlesex School in Concord, 
Massachusetts. Middlesex is an old, respected secondary school which wished to build new 
facilities on its own land. The Town of Concord is located more than 100 miles from any AMC 
public facility and more than I 00 miles from any portion of the Appalachian Tmil. 

The Foundation Connection 

One must wonder what possessed the Appalachian Mountain Club to oppose expansion of 
such a venerable suburban educational institution. Obviously the organization has interests far 
beyond those disclosed to the general public. 

During the Northern Forest Lands debate, we found that environmentalist actions were being 
funded in large part by grants from powerful foundations. One particular grant, from the Jessie B. 

Cox Foundation, gave $300,000 to several groups including the AMC to "promote greenlining in 
the Northern Forest". At a stormy session in 1994, Northern New Hampshire local, county, and 
state officials demanded that the AMC make the grant documents public. The AMC refused. 

Evidence of other foundation grants for Northern Forest greenlining and other repressive 
environmentalist activities continually surfuces, but we are powerless to ascertain the true 
structure of what we are fighting. The fact that the whole structure is funded with tax exempt and 
tax deductible money makes things even more outrageous. 

AMC Hut System Permit Renewal 

The Forest Service permit for the AMC but system expires this year. The AMC's activities 
have so poisoned relations Ytith northern New Hampshire's residents that Coos County has 
appropriated $25,000 merely to insure that local concerns are fairly considered and that the 
receipts from the hut system are not siphoned off and used contrary to local interests. 

Rather than respond to these local concerns, the AMC has stonewalled them. It has gone so 
far as to solicit young children to serve as boosters, using "almost free" outings to their 
headquarters in Pinkham Notch to indoctrinate them. An article in a New Hampshire paper 
described the activity, 
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"The youngsters are the students of Matt Ferguson, an outdoor enthusiast who works 
tbr the National Wildlife Federation and has passed on his passion to his students. 

In October, he and two of his students traveled to Pinkham Notch to hammer out 
arrangements for this trip. Several AMC workers volunteered their time to teach students 
about the mountain and in e1cbance. Ferguson said, the sj1th craden will put that 
knowledce to work for the AMC. (emphasis added) 

'The AMC will be going through a re-permitting process later this year and our class 
will be taking part in the public hearings,' he said" 

The success of this indoctrination can be seen in the attached letter. 

Rural Communities and Their Landowners Need Relief 

The AMC, Forest Service, Foundation consortium described here is but one of many across 
the country which are bringing immense wealth and power to bear against the interests of rural 
communities and their constituent landowners. We are heavily outgunned. As soon as we expose 
one environmentalist initiative for the repressive coneept it truly represents, another pops up, 
often funded and promoted by the same or a slightly reshuffled consortium. 

These consortia are fueled with tax exempt and tax deductible monies, augmented with 
funding from public resources such as the profits from the AMC hut SYstem which has free use of 
public land. We have a hard enough time fighting such wealthy, privileged interests without 
having our own tax dollars turned against us. 

According to the IRS tax-exempt groups represented 10.4% of the entire U.S. economy in 
1990, up from 5. 9"~ just 15 years earlier. Even after allowing for schools, churches, museums 
and the like, this represents an enormous loss of tax revenue. Congress should review these 
special tax privileges. It's time these people paid their fair share. 

Many of the activities of the non profits are hidden from public view. Publicly held 
corporations have more stringent disclosure laws than non profits. Tax exempt and tax deductible 
status is a privilege which carries with it the responsibility to act in the public interest. The public 
can not hold these organizations accountable if the public does not know what they are doing. 

Foundations in particular, with their aggregate wealth in the TRILLION DOLLAR range 
should be singled out for intense scrutiny. Some foundations today are acting more like Theodore 
Roosevelt's "Malefactors of great wealth" than philanthropic institutions. Many foundations act 
blatantly in the narrow parochial interests of their managers rather than in the public interest. 

Rural communities will continually face threats to their way of life until some standards of 
accountability are forced on this privileged structure of government agencies, environmental 
institutions, and foundations. Congress should act forthwith to establish such standards. 
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.ti:tea4i.a,: IISFSI C.bles, llfez'a, !!b'"'O'lea, lloa&'.._, llockllasoa. 
IIKIH rale11.S.r, 111...,-r, .,....,..., , CWttaa. Ca_..,.te 

The ••eting focused on two qroupa ot agenda topice. First, we reviewed 
progr••• einee our •••ting l••t roar, ~ncluding identifying area• wber• ~· 
w•~• aucce•ding i4 our partna~Ob1p aDd areaa that need .ore ~rk, -.pbas.• 
or <U.acu .. ion. '!'he aecond group &Mr•nlld the bau•• anc:l n•..Se aurroundi''9 
~•permitting o~ AMC facil~tiea oo tba Fo~e•t. 

A paper on partna:tahip• aa>:V!tl aa tl:te ceat.ria, documeat for tha teno:o: o:! 
tha H•tillg. '1'1\e papa>: deac:dbea id..,.l pu;t.aerillg behavior. We triad to 
evaluate, whenever poaeibla, whether behavior in each particular situeti<n 
wac tba type of partnering for which we are vtrivinq. 

~e1 lhe Uat bel.,.. lael..-s lloU 1~ tllat -.:a ,_ .. as ex-lea of 
sttcc:e•• ad oonc.ras.. *Cou::ezaa• vl.ll be ~e4 br ••. •sucefl• .. •" an 
u-..:tk..S. 

Corporate ~elationahip 

••~bbfing-Mo~e an opport~nity to axhibit the strenqtb of the 
partll•rsbip than a negative c:onc:en, we need to be .acre 
coordinated in our interaats so that AMC'• high regar4 io 
Wa•hin~on cao be used to lobby for funding for Fo~est oeeda a$ 
identified by OSFS staff, for whom lobbying ia prohibited, 

••vsrs Presence-we need to continue tbe high priority emphasis place•! 
on Fore&t recognition in all aapecte o~ AHC work doae on the 
Forest, including marketing piec .. , on-eite ~gniog and inter-
agency ~rk relationshipe , . 

uGrowth Philoaopby-A perception exiat.• tnt - -:r bol at cJ:Vaa 
purposes vben AHC ia perceived •• ctri•iog to iocreaae uee when 
the USPS ~ se• the need to l!.it certain types of uae or area• 
of use. We need to have a common uDder$tandlnq of our joint 
approa.ch to ""'naginq growth. 

Jackcountry Management 

Search and aeacue-The Search and Aeacue WOrking Group baa soccessfull( 
.!Joproved the direct invol"-""t of! US1'S in SAl\ beyoad tb.e Cutlar 
River dratnag• area. AHC has been a tey playe~ in making tbie 
g;:~t.work~ ~Ad ~ore•t ~ecoguition is occurring here on a ~&gul•~ 

Mount.ain Leader•llip Scbool-MLs hall continued to train group leader• on 
tho Pore•t. %t ••~ that ~hie progr.m qould be expanded ~poD to 
provide more of an ov•rall training proqram for a wider market ol 
outfitter quidea. 
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My n- 1• Zuh IUoteau. 1 111111 a sixth grader of the 
Deerfield c-nlty School. I have called you a few tiiiH 
to talk abOUt the Appalachian Mountain Club's apeolal u .. 
penait and you were very helpful. 

I write to you to tell you my opinion of the fiP&Cial u.e 
perslt and a ... If you would be 110 kind to write me yQI.Ir 
opllllan. 

l 8111 -are of 'What t• liiOincr an vlth MC'• llliii'K'lal u- pet1111t 
eo hopefully that viii save you - tiM of not llavlng to 
explain It to •· My opinion le that AMC le doing a fill'e&t 
Job of helping people In need of r..cue and providing 
shelter, as well as educating people about our envlr-nt. 
"-t of •11, fr0111 my ~t¢1nt of view, the MC Is one of the 
k i ndeet non-prof It organ I zatl on• In the last • 

Our •llcth grade cl- c....,.d at the Pinkham Notoh Vi•ltor 
Csnter during l'abl'uarv USth. UStll and 17th. AMC vas very 
nice and let ue .,.,.. for al-t tr ... OJr teuher, Mr. 
l'ergu110n, tal ked to a man 'Who worke for Me and maclil a deal • 
AMC let ua c-. for al-t free In exchange fiX' •Y cl ... 
helping the envlr-nt and epreadlng tile n- &Daut AMC and 
what they do for the environment. I Juet hopa that the AMC 
o-ts their peC'11llt b&Gk thle rear 110 oth•r -ool• viii a1110 
be able to C&IIIP at the b&• of Mount Wallhinoton and other 
mountains In the East. 

If you ~ld De so kind •• to write back to - and tell -
your cplnlan about the penau. Wh•n 1 t•lked with you on 
th• phone l got the 1-.r•BBion that vou oppoee the AMC and 
vould appreciate If you could take til• time to writ• back 
and t•ll -why. 
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June 13, 1995 

continued testimony of Bill Burgess for House Of Rep. Committee 
on Resources. 

I have included a photo collage that will put real faces on the 
land managers of our private forest lands. These pictures show 
the family faces that have been the forest stewards, past, present, 
and hopefully the future,for the last 100 years. The photo also 
represents growing timber in our forest in age groups that reflect 
the ages of the managers. 

Also, I am presenting three articles which portray the hypocrites 
in the environmental organizations. The first article shows the 
president of the Wilderness Society, Jon ROush, logging 400 mbf of 
his own timberlands after he had been to court to block a Bitterroot 
National Forest Timber Sale. The second article shows Northwest 
Regional Director of the Sierra Club, William Arthur, cutting and 
selling to foreign exporters 20 loads of logs from his land, at the 
same time the Sierra Club is suing the u.s. Forest service over its 
management of the nearby Colville National Forest. In article three 
you can see the leader of the extreme environmental group, Oregon 
Natural Resource Council, Andy Kerr. While calling for a zero cut 
on National Forest Lands, he is moving into a 2500' custom log home 
consisting of logs, hefty wood beams and structural timbers. 

These are but a few examples of the hypocrites in the environmental 
organizations that are shutting down and locking up our public lands. 
At the same time, they are taking advantage of the system they live 
in, and conducting the same activities that they are pursuing through 
frivolous lawsuits into our liberal court system and halting all 
National Forest management. 

Thank you very much for the opportunity to testify. 
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THE PROPERTY RIGHTS FOUNDATION OF AMERICA, INC 
P.O. Box 75, Stony Creek, New York 12878 • 518/696-5748 

'1M rig/it w own priwu p"'JH''f!f is a jutufanumto£ ~n ftw!om t1iat 
B"'='ti!U ~otto! liflerty tuuf prumtJtU ~ f""'S'P''rity. 

How Federal Laws and Regulations 
Affect the Value of Privately Owned Property 

Testimony of 

Carol w. La Grasse 
President, Property Rights Foundation of America,Inc. 

u. s. House of Representatives 
Committee on Resources 

June 13, 1995 

Farm, Home and Church Lands Unusable - OWners Bear the Losses and Costs 

The devastation of the personal life on an elderly man, 
the blockage of redemption of a 130-year old family farm, and the 
financial drain on a protestant denomination establishing a mission 
church illustrate how private porperty owners bear the losses and 
costs resulting from federal laws and rules for protection of the 
environment. 

The 130-year old farm of Bart Dye in Shoals, southwestern 
Indiana was seized by the Farmers Home Administration in 1984. 
~!r. Dye and other farmers in Martin County had suffered from grave 
difficulty obtaining the usual operating funds after they success­
fully opposed the expansion of the Hoosier National Forest into his 
county in 1977. After the 1983 drought, 14 farms were taken down 
by FmHA in that county. 

Mr. Dve went to court with farmers from North Carolina 
to challenge the FmHA's procedures when they blocked him from 
regaining his farm, but ultimately the federal court ruled that 
the FmHA had sovereign immunity. In 1991 he was granted the right 
to lease his land, which had deteriorated greatly under FmHA 
management, inluding the collapse of a 150-ft bridge, a building 
down, 18 miles of fence wrecked and pasture gone to weeds. 

He had been trying to obtain a buy-back, but in 1991 FroHA 
stated ehat this would depend on his agreeing to terms under the 
1990 farm law and Endangered Species law mandating that the 
Secretary of Agriculture impose environmental easements to protect 
habitat and wetlands. The easements to protect bald eagles and 
Indiana bats never seen on his farm and river mussels had no basis 
in biological assessment. The easements would leave the use of his 
land to the whim of the Fish and Wildlife service. 
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Because of the potential easements, the farmer has 
drained his equity leasing his farm for five years rather than 
applying his payments toward a mortgage. Ironically for this 
hardworking, courageous farmer, this procedure, which has encumbered 
or transferred to environmental agencies over one-quarter million 
acres of farmland, demonstrates the operation of a "friendly" 
federal agency, the FmHA, to work against farmers. 

The wetlands easement law, which was unsuccessfully 
challenged in federal court by another farm family, Myron Miles 
in Oregon, needs to be repealed, and a voluntary conservation 
program substituted, Farmers need a means of redress so that 
those who drained their equity in lease payments because of the 
easements can apply them to buy-back. The taxpayers need relief 
from a program which, like the Resolution Trust program to virtually 
donate lands to environmental purposes, gives the FmHA assets of 
inventory farms up for environmental preserves instead of letting 
farmers buy them. 

!1arinus Van Leuzen, an elderly Texas veteran in Port 
Bolivar, likewise found himself trapped by a federal environmental 
bureaucracy, but his was an enforcement effort under the US EPA, 
Corps of Engineers and Federal District Court, rather than the 
supposedly friendly agencies like the US Forest Service, Fish and 
Wildlife Service and Farmers Home Administration. 

He placed his pre-built home on his high and dry o.4-acre 
parcel he had owned for 25 years that was part of a parking area 
and decrepit bait camp. While he was finishing off the grading and 
slab, he was ordered to stop by the Corps of Engineers. He sought 
to comply, but was told by authorities that it was virtually 
impossible to get a permit. He completed the work.and was brought 
to court. 

The Federal judge disregarded clear evidence that the 
Corps of Engineers had previously designated the land as "upland" 
suitable for deposit of dredged material. For a crime against the 
planet, so Federal Judge Samuel Kent said, he sentenced the elderly 
veteran, who had fled the Nazis from Holland and fought 7 years in 
World War II, to a fine of $350 per month for 8 to 12 years totalling 
to $50,400, a giant 20-ft apology billboard beside his home on a 
state highway, and the restoration of the wetland. His house is 
to ultimately be removed. · 

The Corps of Engineers carried out the sentence. Mr. Van 
Leuzen was forced to create a moat around his house, 2 to 3 feet 
deeper than the surrounding ground, which then filled with stagnant 
fresh water rather than salt water. Mr. Van Leuzen now lives in a 
house surrounded by a moat. 
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His estranged wife, whom he had tried to protect from 
the stress of the prosecution, just sued for divorce because she 
is afraid the federal government will attach her assets. 

The office of Mr. Van Leuzen's Congressman, Representative 
Steve Stockman, has informed me that even if the Clean Water Act 
is revised under current proposals, }tr. Van Leuzen's sentence would 
not be remitted, Legislative proposals would work to affect 
takings and classifications, but not already-imposed sentences, 
leaving an innocent man like Mr. Van Leuzen with no justice. 

Churches are not exempt from financial t ribulations 
caused by wetlands rules. A Free Will Baptist mission church 
in Waldorf, Maryland, just south of the Beltway, was recently 
established n a 3-acre parcel of seeming dry land of ample space 
for the buildings and parking. But the Army Corps of Engineers 
decreed that about 35 percent of the property should be off limits 
to construction to save another supposed •wetland." The denomination, 
which had already spent $155,000 for the parcel, was forced to 
buy an additional neighboring tract for a parking area at a price 
of $45,000 this year. 

According to The Reverend Murray Southwell, who is the 
Chairman of the Maryland State Association of Free Will Baptists 
Home Missions Board, "This added cost has been a heavy financial 
burden on this small missions church and the Missions Board." 

It is one thing to believe in and practice environmentalism 
and to legislate environmental protection. The point where property 
rights advocates depart these days from people who lay exclusive 
claim to the name •environmentalist,• is where the environmental 
law and its imposition override constitutional protections of 
human rights, especially property rights. Idealistic causes should 
not be used to trample fundamental rights. Judge Kent's fanatical 
ruling that Mr. Van Leuzen's filling of 0.4-acre was comparable 
to the genocide of the American Indian is an ideological assault 
on individual rights. The Farmers Home Administration betrayal 
of a family farmer for the expansion of a National Forest and 
the imposition of environmental easements denies the American 
tradition of private land ownership. It is only natural that 
governnent actions that infringe on property rights cause personal 
hardship. If these sorts of actions by government are allowed to 
be repeated over and over enough times, the American system of 
private land ownership and freedom will be history. 
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How Federal Laws and Regulations Affect Private Property 

Contacts 

1. Bart H. Dye, RD t3, Box 274, Shoals, IN 47531 (812) 388-6606 

Mr. Dye cannot buy back his 130 year old family farm which 
was arbitrarily seized by the FmHA because the agency mandates 
he accept US Fish and Wildlife Service "potential habitat" and 
"wetlands" easements that prevent secure use oi his farm. 

Agencies: Farmers Home Administration, us Forest Service, 
Fish and Wildlife service. 

Law: Agr Law 7 USC 1985(g), Endangered Species Law, law 
establishing Hoosier National Forest. 

2. Marinus Van·Leuzen,, Box J, Port Bolivar, TX 77650 (409) 684-8107 

This veteran, now 74 years old, sentenced to $350/mo fine for 
B-12 yrs, •restoration" of "wetland• as moat around his house, 
and giant apology billboard on Texas highway, 

Agencies: Corps of Engineers, US EPA, Federal Districe Court-Galveston. 

Law: Clean vlater Act 

Contact: Kenneth McCasland, 1602 Post Office, Galveston, TX 77550 
(409) 762-9358 (friend of l{r, Van Leuzen) 

3. waldorf Free Will Baptist Church, 4030 Old washington Road, 
Waldord, MD. 

The church had to buy a costly additional parcel of land for 
$45,000 for parking for their mission church because 35 percent 
of the original $155,000 parcel was delineated as wetlands. 

Agencies: Corps of Engineers. 

Law: Clean Water Act. 

Contact: Rev. Murray Southwell, Chairman, Maryland State Association 
of Free Will Baptists, Home Missions Board, Bloss Memorial Free Will 
Baptist Church, 716 N. Barton Street, Arlington, VA 22201. 
(703) 527-7040. 
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When a Cut is Not a Cut 
Confusion over the School Lunch Program is just the Tip of the Iceberg 
by Dean Stansel 

House Republicans recently pro­
posed to replace the spending on the 
federal school lunch and breakfast pro­
~rams with a block grant to the states and 
to limit the rate of growth in that funding. 
Opponents to that proposal went ballis­
ric, labeling it a crud and heartless 
;pending .. cur" and an attack on defense­
less children. Rep. Dick Gephardt 
(0-MO), the House Minority Leader, 
protested the proposal. saying, "i t is im­
moral to rake food from the mouths of 
our children." 

Despite opponenrs claims to the 
contrary, the school lunch reform pro-­
posal actually called for spending 4.5 
percent morr on the program in FY 
1996 than in FY 1995. How can op­
ponents claim that a 4.5 percent 
increase is a cur? 

Alas, in the wonderland of Wash­
ington, D.C., the term "spending cut .. 
has a very different meaning than it 
docs in the real world of mongagc 
payments and college tuition. Thanks 
to the federal budget process, when 
politicians claim to be cutting spend­
ing, what th<y rra/Jy =an is that th<y 

"""" wi/J IN inarasint spnu/in: a 
littl~ t~ss than th~y hat/ orixinally 
p/4nn<d. Thus, because the 4.5 per· 
cent increase in school lunch 
spending was smaller than the 5.2 
percent increase proposed by the 
Clinton administration, that increase 
is called a .. cut." 

This misleading phenomenon stems 
fTom the Congr=iooal Budget Act of 
1974, which r<quices the annual produc­
tion of a •cunmt services budget . ., The 
current services budget provides an esti­
mate of how much spending will be 
needed in the coming year to provide the 
sam< kwl •f _.,nimt tn'llic<t provilkd 
in tiN p1't'llilnis }'tilT. Those estimates serve 
as an inflated ·~line"' from which 
daims of rua in spending arc made. 

In Tbls Issue •.• 

When is a Cut Not a Cut? . . . . 1 
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When Big GoverMI8I1I Comes 
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NoCes from TaxAdion Analysis . . . . . 7 

Parting Shots . . . . . . . . . . . . . . 8 

For example, say a program reaived 
$100 million last year and the current 

services estimate for the coming year 
is $106 million. If Congress votes to 
spend only $104 million, they will 
call it a $2 million cut, when in 
reality the American raxpaycrs will 
be forced to ante up $4 million more 
for that progttm than they had the 
year before, with no review provi­
sion to evaluate whether or not the 
program is worthy of continued 
supponatall. 

The controversy over the school 
lunch reform proposal was just the 
latest of many examples of the de­
ceptiveness of current services 
budgeting. For instance, at a Febru­
ary news conference announcing his 
$1 .6 trillion budget proposal for FY 
1996, President Clinton seated, "My 
budget cuts spending, cuts raxcs, 
cuts the deficit." Most Americans 
would likely conclude fTom such a 
bold claim that the spending. ='<­

nue, and deficit figures being 
proposed foe FY 1996 wen: /own­
than those foe the pcevious yea< (FY 
1995). However, one must tum no 



further than page 2 of the President's 
mammoth budg<r document <0 kam the 
truth. In spire ofi<S claims, in FY 19%, 
the President's budget ptoposcd to: 

• lncteaSe spending by $73.2 billion. 

• Raise revenue by $69.1 billion, and 

• Allow rhe d<fkit to rise by $4.2 billion. 

In fact, the President's proposal 
would increase spending by $366.4 bil­
lion OV<t the next five yean, pushing the 
budget OV<r the $1.9 trillion marl< by the 
year 2000. Only by comparison to the 
curnmr services budgct baseline can a 
$366 billion spending inrrrnst be labeled 
a att. {see above) 

In addilion to injecting dishonesty 
inro the annual budget debate, current 
S<l'Viccs budgeting also bdps to maintain 
the existence of outdared programs. The 
cum:nt snvkes estimate$ assume lbat an 
programs an: to continue ro funcrioil at 
''the same level as the current year without 
a change in policy. • Essentially. Congress 
has codified the assumprion that each and 
c:very program will continue to receive 
funding. and has as much as put govern­
ment spending on autopilot. A5 a result. 
it is far mon difikult w tmninate pro-. 
grams that have rompktcd their missions 
or outlived their usefulness. 

In a nu<Shell, current S<rVices budget­
ing has created 2 pro-spending bias that 

IPitnsqlls 

makes it more difficulr for budget growth 
ro be restf1lined, 2nd has defrauded rhe 
American taxpayer of billions of dollars: 

• Since currem services budgeting was 
implemented. real annual di$Crction­
ary spending growth ha> "ipled. 
!below) 

During this same period, Amakans 
have scm their real annual income 
growth nearly cur in hal( 

• While <:urrent service-s budgeting has 
provided each and every program 
with an automatic "'cost of Jiving" 
adjustmem • .American taxpayers have 
seen their incomes barely keep pace 
with the growth of inflation. 

2 

In order to"""""' thegiOWth of govan­
menr and Jet~Jm honeoty to the kder.d 
buclg<t process. Congress llbould put an end 
to the charade of current servias budgeting. 

• Congress should immediately discon­
tinue the practice of current services 
baseline budgeting. 

• Congress should, insread, begin using 
a zero-baseline budget proa:ss, rhus 
requiring every program to stand or 
fall on irs own malts each yrar. 

• Congress should follow the lead of 
many state governments and pass sun~ 
stt k[isiAtitm. which automatic rermi~ 
narcs all programs 2nd regulations 
alter five years unless Congress votes 
specifically to condnue them. 

lk<ause of current services budget­
ing, the federal budget process is 
fundamentally dishonest, and is srruaur~ 
ally opposed to the goal of reducing the 
si:u: of government. Imcontinuing the 
pC11Ctice of curr<nt services baseline budg­
ering would begin to restore honesty to 
the federal budget process. Funhermore, 
along with implementing a mo baseline 
budget process and enacting sunset L!gis­
lation, this would make it easi<t lOr those 
politicians who are serious about cutting 
spending to comply with the vorers de­
mands lOr a smaller, less inrrusive, .nd less 
expensive government. 

DMn s- 1s • flocol po~ey W~yst wilt! 1ho Colo 
-.andaln!qued....,larlf'l. 



It's Time to Consider 
Distributed Government 
By Philip M, Burgess 

Former Education Secretary Lamar 
Alexander has proposed a different lcind 
of term limirs. Let's call it "session limits," 
a reform char would limit to six months 
the rime each yea r Congress may be in 
session, barring a national emergency. 

Though often dismissed as a cam­
paign gimmick, sess ion limits is a seri ous 
policy initiative, advanced as a way to 
change the self-abso rbed, hothouse "cul­
ture" of Washington. 

Targeting the culture is the key. As 
shown by experience with corporate re­
engir~eering. changing the culture of the 
organization is a prerequisite to achieving 
real change in performance. 

Alexander's plan would help change the 
culture because it would change rhe pc:r-
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spective of lawmakers-as members 
s~nd more rime ar home living among 
their consriruems and working at a busi­
ness that must pay the taxes and abide by 
rhe regulations Congms imposes. The 
result: Alexander's plan would yank away 
one leg of rhe "iron rriangle"-rhe rela ­
tionship between Congress, bureaucrats, 

Facts on the Growth 
of Government 

special-interest groups­
and much of the Wash­
ingmn-based media- to 
expand the role of the fed­
eral government into the 
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lives of Americans. 

Another piece of the 
solution: Move federa l 
agencies our of Washing­
ton ro ger more executive 
branch buraucrars closer 
ro rhe people. The tele­
communications 
revolution makes this pos­
sible. Preservation of 
representarive govern­
ment makes it desirable. 
Ensuring accountability 
makes it essential. 

There are many bene­
fits to gecting the 
government out of town: 
Better sharing of the wealth 
of government payrolls, 
cheaper offie< space, and 
higher living standards for 
l<deral <mployees rdieved 
of Washington area pa-

rhologies-including high real estate 
prices, high crime and bad schools. 

Bur the most important reason for 
moving executive branch agenc ies out of 
Washington is to immerse public servants 
in the culture of grassroots America, help 
insulate them from rhe enormous power 
of specia l inrerests now concenr rated in 
Washington, and make rhem more tuned 
in to rhe people chey are supposed to be 
serv ing. If rhe agencies move to rhe hin­
terland, then the lobbyists have to make a 
choice: concenrrace on the ca reer politi­
cians and congressiona l sta ffers in 
Washington, or concenrrate on agencic:s 
in the hinrerland. 

h's time ro bring government to the 
people. The Departmenr of Agriculture is 
supposed to serve the farmers. So, put it in 
Des Moines or Omaha or Kansas City, close 
ro farmers and farm businesses--or in Cali­
fornia, Amerie1's No. I agricultural stare. 

The primary purpose of the Depart­
ment of the Inrerior is to manage federal 
lands. So, pur ir in Denver or Salr Lake or 
Reno--or perhaps Anchorage, Alaska, 
where most public lands are located. The 
Treasury Depanmem deals wirh the fi. 
nancial markets headquartered in New 
York City. So move Treasury to the Big 
Apple. Depanmem of Energy bureau­
crats would do better in Dallas or Tulsa or 
Casper, Wyoming or Las C ruces, New 
Mexico--<loser to rhe oil and coal depos­
its and nuclear wasre sires. 

Institute lor Policy Innovation 



Moving t<dcr:al agency pc!!Onnel to 
live with people whose lives are affected by 
the rules and regulations they make S<rves 
rwo useful purposes: First, a move would 
make agencies more accc:ssible to ordinary 
citizens. It's a lot easier fOr a Minnesota 
farmer to do business in Des Moines than 
it is in D.C., and a lot chaper, too. 

Even more important, a move would 
give agency S[aff an opportunity to go ro 
lunch with working Americans-and 
generally immerse themselves in a work.a· 
day cuhurc, where people live their lives 
without worrying about "who's in, who's 
our; who's up, who's down"-ro quote 
Bill Clinton's description of Washington 
from his inaugural address. 

With distributed government, public 
employees would be informed by the 
R«lry MountRin Nnus, the lhs Moin~s 
'&gisur or the Atlantll Constitution-­
rather than relying on daily doses of 
political correctness as promulgated by 
Tlu Washington Post. By separating lobby­
ists from the bureaucrats and TIN 
Wizshington Post from the process, rhe 
"iron triangle" would be benr into a pret­
zd. Fresh ideas would n:place 1he "big 
government" smog that hangs over the 
nation's capital. 

So send the Depanmem of Labor w 
Chicago or Detroit, Health and Human 
Services to Atlanta or Boston, Howing 
and Urban Development to Philadelphia 
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or Bald more, the Immigration and Natu­
raliz.ation Service to Laredo or El Paso. Put 
NASA in Houston or Huntsville, Ala­
bama, and the Environmental Protection 
Agency in New Orleans. 

Though some agencies should remain 
in Washington-e.g., Defense and 1he Stare 
Dcpanmem-imposing buildings on the 
Mall, emptied by departing bureaucrats, 
can be rurned over to the Smithsonian to 

display more of the nation's many treasures 
now b:ked up in waKhouscs. 

How do we get there from here? 

Moving federal agencies out ofWash­
ingron is an idea Congress must approve 
in pri~ciple. But it cannot be left to Con­
gress to implement in detail, lest we see a 
pork festival to end all pork festivals. 

Fortunately. there is a model ro fol­
low-the Base Realignment and Closure 
Commission (BRAC) used by the De­
panment of Defense to consolidate or 
shut down military bases in the post-Cold 
War era. To avoid making tough choices 
if.S(:'U: Congress authorized the president 
to impanel a special commission to make 
the decisions for it. Congress then ac­
ceprs--or rejects--the enrire package of 
BRAC recommcndatiom by a simple up 
or down vote. 

Now is the time to try for distributed 
government. People don't wanr more gov-

ernment; they don't want reinvented gov­
ernment; rhey don't even want better 
government. People want smaller and 
more user-friendly government. 

CusromC"rs in the enterprise economy 
are makingsimilardemands. That's why the 
private sector is wing new telecomputing 
technologies to decentralize operations, to 
get managers closer tO the customer and to 
link networks offar-flung offices and work­
ers in high-performance systems of 
distributed work. 

So, distributed government should 
work. Everything from cultural trends ro 
real estace economics supports distribuced 
government. We should take advantage of 
new celecomputing technologies and the 
informacion superhighway to change the 
culture of government by moving govern­
ment away from the old, centralized, 
Industrial Age model to a more modern, 
decentralized and responsive way to do 
the people's business. 

Surely. a government of the people, 
by the people, and for 1he people should 
be spread among the people. 

Phiip M. Bt.wgess o pm<lent a! lho Denve<-based­
lri Cenor fer ltle- West. 



When Big Government 
Comes Knocking on 
Your Door 
by Carol W. Lo Grasse 

Some of our federal regulatory agen­
cies have goru:n out of control, and have 
begun ro ignore basic property rights. 
Cltiz.en abuse fro m ftderal agencies. 
particularly in the name of cnvironmro· 
talism, has added a menacing dimension 
ro life in the United Stares. 

"Friendly" entities like the Farmer's 
Home' Administration (FHA} now mal­
treat c:idzc ns by working with. 
environmental agencies. The FHA seized 
rhe 120 year-old Indiana ttmily &rm of 
Ban Dye wi[hour due proces5, and is now 
imposing Fish and Wildlife Servicc wet­
land and wildlife habirat easements which 
make the f.orm worthless to Mr. Dye. who 
is seeking to buy back the f.orm. ~~ 
one-quaner million acres of farmland 
have been removed from farming under 
this FHA program. 

The oldest assaults of property rights 
on behalf of environmentalism have been 
by the National l'ark Servia:. How ex­
treme is this agency? ln July 1991 , for 
being a passenger on the old Denali High­
way in Al2ska without a newly-required 
permit, geologist Steve Hick• wannested 
by rhe l'arl< Service in Monrana. From 
thert he was u.k.en and transported in leg 
irons ro Alaska fur trial and conviction. 

The National M Servia bas shur 
down all rradi<ional gold mining in the new 
and apanded national parks in Alaska, and 
(comrary to the plcdgesofCongmo) made 
it impossible fur the miners to be: compen­
sated. Bm one of che most dramatic horror 
S!ories about regularory abuse is the ttt< 
ruffi:red by a Tex.s resident. 

Marinus Van lcuzen is a Wocld War 
II veteran who Oed Holland ahead of me 
Nazi advance and joined 1he U.S. ror=. 
But a federal judge in Tex.s dcdatcd rha1 
Mr. Van Leuzcn committed a crime 
against [he planer comparable ro the 
"genocidal rrc-armcnt of this continent's 
indie:enow oeooles." Mr. Van lcuUTI was 
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senrenccd ro a fine of $350 a month for 
8-11 yean. <o<alling up 10$50.400, and 
was requimi ro ulrim.ardy remove his 
home &om property he has owned for 
over 20 yean. The judge decreed that Mr. 
Van U:uzcn's property never be occupied 
by human stfUCIUteS again. fOrt'V<r, thar 
his lawn be ~v:~red and that his fOur­
tenths acre pared be converted to a 
swamp, at his own expense. 

And fOe Mr. Van l<:=n's "attitude" 
of ~ng the law, the judge sc:n­
tenccd me OJd man, who W>S widely 
respraed in his community. to e.-recr a 
giant billboard of apology for his "crime." 
The billboan.l still stands beside the state 
highway ncar dte old man's home, sob­
j<cting Mr. Van U:uzcn to a levd of public 
humilialion &om which rapists and child 
tnt>ksms uc spared. (below) 

Mr. Van leuun's crime? Federal J. Samuel B- Kent accused M r, Van 
Uuu:n of 6Uing in "a fringe marsh in a 
tidal mvc." In ncaliry, the old man simply 
built his modac home on a lot whctt a 
dccn=pit bait camp was fonncrly situated, 
with a parlcing lot on ground suff'~eiendy 
solid lhat heavy bter trucks routinely 
made deliveries then:. 

For <his crime, judge Kent declared, 
·Attitudes like Del'end:mt Marinus Van 
Leuun's are beyond sdfishness. Un­
ched.d, they arc the seeds of national 
suicide." 

To mete our ~ harsh punishment. 
Judge Kent disregarded proof mar the 
charges were trumped up. Instead. he 
used "anirude" ro justify the punishment 
that he a.dmined "mighr seem draco­
nian." The modest ho~ where Mr. Van 
l..cuzen lives is now surrounded by a man~ 
rnadc. stagnant, fresh-water moat. 

The case of Marinw Van Lcuzen is 
but an exucme example of the rype of 
things that have happened all over the 
coumry. as an army of uncleaed bureau­
crats have made a frontal anaulr on the 
property rights of American citizens. 
Govcmmem regulation has become an 
undttred rourrh bru>ch of government, 
and r.gulators bavc gone beyond med­
dJing in the affairs of private citizens and 
have begun to ruin thc-ir lives. 

EnvimnmrntaJ regulation is particu­
larly costly, not only to personal freedom, 
but also to the economy. One simple: bu[ 
revealing stari.uic is the explosion in EPA 
spending in rel.uion m other regulatory 
agencies (see not page) . 

This grovvth in environmental regu­
lation has come cloaked in £he rhetoric of 
dean w.tter, clean air, and a saf~r environ· 
menr for our children. And who could be 
opposed to such nobte goals? But since 
when are rhegoals of a clean environment 
and privatt' propc:rty rights mutually ex­
clusive~ 

lnstitule for Policy Innovation 
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erty values are destroyed through environ~ 
mental regulation. But the assault on 
private property by environmental groups 
and government regulators shows no sign 
ofletting up. 

En vi ronrnental auacks on privare 
property rhrough such mechanisms as 
wetland and wildlife habitat protections 
have become so repressive that between 
600 and 800 grassroots property rights 
and wise use groups have sprung up in 
defense. 

Ted Forstmann, head of an invest­
mem firm. calls the srare·s promise of 
security seductive. "However, the gentle 
Government that promises to hold our 
hand as we cross the street, once on the 
other side, refuses to let go," notes 
Forsrmann, adding that the most signifi~ 

cant recent domesuc development is the 
"takeover of American lif'e by Govern­
ment." 

1t is: tim~ for the citizens to rein in 
government regulation, and to reassert 
their rights to private property. It is rime 
for srares to protect the interests of rhelr 
resirlents by du<ring off rhe Nimh and 
Tenth Amendments. And in this era of 
limited resources and burgeoning kderal 
budget deficits, it is rime for the EPA and 
other environmental bureaucracies to be 
s.ignjficandy curtailed, both in terms of 
agency spending and abuse of citizens. 

Thankfully, rhe Congress recently 
passed an clement of the House Republi­
can "Contract With America .. designed to 
compensate property owners whose prop-

Carol La Grasse isP- oiThe Property Righio 
Foundatioo al America, Inc., in Stony~ NY. 

We're on the Web! 

!PI has Just set up a home page on the World Wide Web! 

Now, for those of you who are not computer geeks. that 
means that !PI now hau presence on the lnternrt, that amuing 
hodge-podge of information available dectronically rhrough 
the "information superhighway. • 

All of! PI~ publicarions are now instantly available world­
wide, to the estimated 30 minion peopk:who have a«:tSS to the 
Internet. All ofiPI's current Policy Reports, Issue Brim, press 
relc:ues, Eco110mic Scorecards and !PI lnsit,ha are available for 
on-line browsing or downloading, so reade .. em view the 
documents on their computet scrcms, and print them out on 
their printers. 

This is • major accomplishment in our mission to diwibute 
our policy wodt as wieldy .. possible. Up ro now, the only people 
who had liCCCS5 to our publicttiom are me,., on our mailing lists, 
or thooe who n:ad of our wmk through syndicated columns or 
magazine artick:s. Now, unrold thousands of people inrmsred in 
public policy ""' ~""""" our materials even if <hey aren't on our 
mailing lisa. And 3S the lnreroet grows and chanp as an infOr­
mation n:soutct, IPI will grow and expand with it. 

lPllnslghls 6 

IPI will use irs Web site initially to distribute publications, 
add to our mailing lists, and to inform people of our mission. 
We are also publicizing our book Govm:mmt: Ammcm Ill 
Growth Industry on-line, and are listing other Web sites that 
might be of interest to our readers. 

fly the way, !PI is one of the first public policy institutions 
with a presence on the Web, and is the lim to ""' the Web to 
distribute its documents in their original forms, complete with 
tat. graphicst and notes. 

To""""' !PI's home page. you need a compure~ a modem. 
an lntem<t access provider, and Web browser software. !PI's 
electronic: publications are available in text files and in Adobe 
Acrobat PDF format, for which you'll need Adobe Acrobat 
Rader sofiware, available for free download at our Web site. 

You em find the IP! Home Page at the fOllowing URL 
(Uniform Resou~tt Locator): 

http://wwN.metronet.comlipllipihome.html 

Stop by ror a visit! 



Who's Cooking the 
Books? 

When House Republicans claimed 
that the tax cuts contained in their "Con-· 
tract With Am.erica" would help reduce 
me deficit by boosting eeonomic growth 
and increuing government revenue. crir~ 
ics charged mat they wen: "cooking .ru, 
books." But according to a reeent rq>ort 
by Gey and Aldana Robbins, it isgov=>­
menr forecasters who should be 
re-evaluating their ro=ting mc:thods. 

Recent deficit teduC'ion elfuns have 
given government ~lers vinual veto 
authority over tax and spending iisucs. 
And according to Cooking thr &olts: Ex­
posing tht Tax attd Sptnd Bi•s of 
G"vtmmmt Formuts, government fore­
casting methods are seriously flawed, and 
in need of revision. 

Current government forecasting 
methods leave much to be desired: 

• Six out of seven multi-year ddicit 
foream made between 1986-91 un­
dcn:stimated du: deficits. some: by as 
much as 500 pm.nt. 
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111111:4__1!~:4 1.4'1\ 2.2% 

1111:4101112".4 5.2% 4.0% --, ... .4101111:4 9.5ll. 1o.3"1. 9.7% 9.4% 

1111:41011111:1:4 7.7'1. 97% 

• The fiscal }"''f 1991 budge<, issued 
befoa: du: 1990 budget summit, con­
tained a livc-}"'11' fureeasting ermr of 
$1 trillion. 

The ehart below demonstrates that 
sin<r furu::asting bcea.me a fOrmal part of 
rhe budget !""""" with the Congr=ional 
Budget Art of 1974, both government 
spending and the resulting budget defk:irs 
haw: incn:ased dramatieally. 

Cunmt forecasting practices ignore 
du: possibility mat lower wes might lead 
to higher employment and economic 
growth. Such MJic fOrecast< do not a<­
rount fus .ru, dfew mat chang<:< in tax 
policy mipt haw: on the economy. 

By ping the eeonomic potential 
of c:hantlcs in w and spending policies, 
static 10cecasts ase biased in f.ovor of 

9.1% 

higher raxes, spending, and deficit>. A 
static estimate of a we increase will o~ 
tstint4U' the aaual ""' rcv<:nue and lead to 
a brger than expected budget deficit. And 
a static estimateofa spending inc~ will 
unikmtimA~L the actual cost and lead to a 
larger than expected budget deficit. 

To bring government fOrecasting mo~ 
in line with economic reality, government 
forecasters should incorporate dynamic 
analysis into their ev:aluarion of alternate 
policies. Dynamic analysis admowlc:dg<s 
mat changes in taX policy afl<.:t incentives 
to work. save and invest. and incorporates 
du:se effeo:s into eeonomic li:m:casts. 

Critics claim the R.cagan.-era defidts 
arc proof that tax curs result in highrr 
deficits. radu:t than deficit !eduction, and 
mat rhe deficits of the 1980s are. repudia­
tion of dynamic forecasting. But the 
Robbins demonstrate that rhe inlitmous 
"RosySccnasio" rorec1$1WllSShared byfuur 
major private fur=sting models, and a 
CBO repon issued in 1981 predicted even 
higher real growth and price inflation. 

In f.oct. inflation dropped <wice as !Ut 
as expccred. and it was this rapid drop in 
inflation that caused du: bulk of the fi>r<­
castingerror. Neirherdynamic forecasting 
nor ·supply side"" or .. trickJe..down .. C'C()o< 

nomics caused this shortf.oll. Thus: 

• A budget based on any of du: major 
fuseeasrs at du: stan of I 981 would 
ha>e ptnduced the same results. All 
would haw: been coMiderably wrong 
on the deficit. (table above) 

lns1ilula lor Polley IIVIOYIIIioo 
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'"T'ravd Pons of America, a New York 
.1 company dlllt owns trudc stops in 

,.,.., stam;, acquired in 1988 an option on 
a <it< on ln..,..,_ 90, hallWay bctw<cn 
Bulf..lo and ill h<odquanm in Rtx:heuer. It 
planned to build a new $6 miDion facilit)\ 
which would generate 125 full-time jobs. 

Then the New York state govern­
ment. hungry fOr ~nue to cover its 
our-of-control spending, doubled the 
diesel fuel tax. The result: truckers 
bought dramatically less diesel fud at 
Travel Pom' 6ve New York stops. Says 
the company's president, John Holahan, 
"We would have ro be insane to expand 
here." Tra.el Pons will open its new 
facility, all righ<-I 00 miles west in 
neighboring Pennsylvania. 
-llrillkr5 Digrst 

Bad news for investment· ncwsktters 
comes from the N;~tional Bureau of 

Economic Research in Cambridge. Mass. 
Fewer than 25% of soch leum achieve 
higher rerums than .m invC$tOrwoWdhave 
gonen by buying and holding a passWe 
portfolio. says a srudy for the t<Seatch 
group. 
·Willi Str«t ]DumA! 
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Parting Shots 

Senate Social Security Subcommittee 
Chairman Alan Simpson (R-WY) in· 

tends to investigate the $86 mill1on in 
federal grants the MRP r=ived last year. 
Simpson calls the AARP "33 million peo­
ple united by a love of airline discounts," 
Rather than speaking for the elderly, Simp­
son believ-es, the AARP is running a 
discount travd. insurance and pharmac:eu· 
tical business. Those sorts of activities. ht 
notes, generate more than half the organi~ 
zation's income. Most surprising: dcsphe 
the filet th•n the MRP is an organization 
that politicians haven't dared to cross, 
Simp$0n is up for ree)C'(tion in 19%, 
~Businm 'W?t'k 

So much for the single life. Popula,ion 
Association of America Pr~sidcnr 

Linda Waite repom dm marri>ge reduces 
stress. Improves health and increases 
wcalth. Matried couples are financially 
bcner off because they aro more likely to 
pool their resources and invest their 
money. Married men, moreover. rend to 
make more money than their single brerh~ 
r<n. And dentographers also find evidence 
against unwed cohabitation: Couples who 
live together before marriage- have a higher 
divorce rare, probably reAecring the lack of 
a long-term commirment from the start. 
-U.S. Nnvs and W.rU &port 

Official figures show that in Florida 
handgun homicides dropped by 

29%bctween 1987and 1992,thefirsr6ve 
years of tbar state's rigbt-to<arry a ron­
cealed weapon statute. 
-Th<&.nomist 

Contraband cigarettes hdd no 
more than 2 percent of the total 

cigarette marker ln Canada until 1991, 
when the government imposed a 
value-added tax and increased the fed~ 
eral dgarene tax by 146 percent. After 
the tax increl1SC', however. the price dif­
ferential bctwun cigarettes sold in 
Canada and thOSt' in the U.S, soared to 
more than CON $35 a canon. 

The result was an invitation to or­
g.nizcd crime. Mohawk Indians from 
tribes along the U.S.-Canada border. 
biker gangs, and Asian Triads smuggled 
cigaretteS across the border in boars. air­
plan~. trucks, vans. legitimate courier 
companies. and snowmobiles. 

The smuggling, along with ourright 
defiance of the tax by otdinary citizens, 
alarmed politicians. In F.:bruary the fed­
eral and five provincial governments 
made deep cuts in cigarette taxes, which 
essentially eliminated cig.amte smug­
gling in Canada. 
-1/rason 
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STATEMENT OF WALLACE MCGREGOR 

Testimony suba1ttecl by Wallace HcGre9or, G. E., MBA, Manager, 
Northwest Explorations, owner of the Orange Hill patented claims 
located within the Wranqell-St !lias National Park. 

At issue in the inbolder private property ri9hts conflict with the 
National Park Service is bureaucratic bad faith. The problem goes 
deeper than the manaqeaent of the Rational Park Service, It is a 
problem that permeates the federal bureaucracy. 

My experiences in matters of federal agency bad faith relating to 
the Oranqe Hill patentee! property data back to the days well before 
the passaqe of AHILCA when the lands in the area were first 
deai9nated D-2 Lan4. At the ti-, the Orange Hill copper­
molybdenum deposit was under active exploration. A request was 
made by the Interior Dap~t for infor.ation on our access route 
in to Oranqe Hill to be uaed in considerinq the boundariea of the 
D-2 Lands. We complied with the requeet. Wben the boundaries 
were published I wa~ appalled to find that the information had been 
uaed to qerrymander the boundary alonq the Na):)esna River to enclose 
our access route within the landa to be withdrawn. In retrospect, 
I have reason to wonder wby I was surpriaed. 

By the time the D-2 Landa ware eatablisbed, I had been conducting 
exploration on the eastern flanka of the Wrangell Range for a 
number ot years durincJ which time I had qathered a wealth of 
information on the a~eral re•ouroea of the region. In the course 
of the investigations I deVeloped a close professional working 
relationship with the Alaskan •taft ot the u. s. &ureau ot Mines. 
As a result, when tbe deciaion waa -cie l;Jy the Interior Departlllent 
to conduct a ainaral evaluation of the D-2 Lands, I waa approache4 
to carry out the aaai~nt on contract. I agreed to do so. The 
evaluation, including infor.ation drawn from my confidential files, 
wae completed and aubaitted to the Bureau in 1977. 

Some time after sUbaitting the report, I received a telephone call 
froa an upper echelon u.s. Bureau ot Mines ottioial in washington, 
D.c. asking that I delete the conclusion• that a potential exiated 
within the D-2 I.«nds tor the discovery of aignificant economic 
•ineral reaouroea. I was told that if the ooncluaiona could not 
be deleted, the report would not be published. My reply waa that 
I could not chan«JG ay ooncluaions. Since the report had bean 
subaitted to the Alaska BranCh with approval and forwarded to the 
Wa•hington office, the call was clearly initiated by instruction 
fro• upper Interior Departaant .anagement unbeknown to the Alaska 
BranCh personnel. 'l'he threat was carried out. A request tor the 
report by Colorado Senator Araatrong during the height of debate 
over AHILCA was aat witb an Interior Department decline of 
knowledge about the existence of the report. 

1 
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The extent ot my field experience in Alaska during the sixties and 
aeventies and ay knowledqe about the geology of the state aade me 
aware of the detrimental iBpaet of ANILCA on the aineral resources 
ot the state, My concerns were ~Jreat enouqb to causa me to become 
involved in the fiqht to cbanqe soma ot the provisions of the Act 
to make it acceptable before its passaqe. Under the auspices of 
the Coalition tor Ra~ible MininCJ Law, of which I waa president, 
a nWIIbar ·of conference• were held in various western states to 
publicize the adverse i~~~pact of the Act on Alaaka's ability to 
develope its mineral resources. The Alaskan Congressional 
deleqations and their staffs were invited to the meetings and some 
participated. 

To the credit of Senator Steven~~ and Representative Young, they 
acknowleclqed the probl ... we were atteapting to address. However, 
their position on the bill was to qat the bill passed. Once the 
bill was passed, they •••urad us, the problems would be rectified 
with follow up legislation. Fifteen years later, we have yet to 
see a bill introduced that coaprehensively addresses the inholder 
issue or the matter of c0111pensation for the takinqs that have 
ooourrecl under ANILCA. 

My experience in deali119 with the National Park Service unagament, 
can best be described as a series of •tonewalls ancl diainformation. 
The NPS management has developed a culture of incredible 
callousness to the property riqhts of inbolders. One would have to 
be very naive to accept on face value information provided by NPS 
personnel. To illustrate why I consider inforaation from NPS as 
subject, at be•t, to interpretation and why I view their actions 
to be tactical stonewalling rather than helpful and forthright, I 
cite the following examples. 

As a matter of backgrounc!, the. Orange Hill deposit was under 
exploration by u. s •. Borax' Cheaical corp. at the time ANILCA was 
passed. The moratorl\Ql Qn exploration imposed by NPS necessitated 
invoking the force ~~ajeure clause of the exploration contract. In 
1985, after five years of ~endinq the a9reeaant with u.s. Borax 
and Cbem,.cal Corp unc!er the tore• majeure clause, the aqreement was 
terminated by autual con•ent baaed upon the conclusion of the 
parties that a near term favorable resolution of tbe riqht to mine 
wa• unlikely. History contiras the correctness of the conclusion. 
Upon termination of the a9reeaent, it was the unanimous decision 
ot the Northwest lxplorations management coaaittee to seek avenuea 
of aettlement with tba NPS that would provide for a non-cash 
exchange of properties. 

The tirst response fraa an HPS aanager on this approa~ was an 
verbal proposal that we aaaiqn the property to tbe HPS aa a gift. 
suCh a response could be seen aa a good faith opener tor serious 
neCJotiation but it proved not to be the case. Hothing of a serious 
or qood faith dialOCJ1l8 could be claveloped. Pailinq to open 
••rioua negotiations with the HPS, we attupted to initiate 

2 
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exchange talks with the Forest Service and Bureau of Land 
Management and discussed our dilemaa with the staff of the 
Congressional delegations to no avail. 

When the Record of Decision was published in 1990, we made a great 
effort to qat the NPS to start the appraisal process. We offered 
to provide all our data to an appraiser the NPS would select, and 
repeatedly requested their cooperation. As in all other 
instances, there has been no aovement on the part of NPS. 
Stonewalling is the best way to describe the treat111ent we have 
received. 

In due course, we learned that cities Service Minerals had arranged 
a non-callh aaaet exchange with the NPS relating to the Cities 
Service patented claim holdings enclosed within the Glacier Bay 
National Park. (I will be pleased to provide you with a full 
disclosure of the correspondence relating to the inquiry but the 
salient points of t~e correspondence will give you a taste of how 
NPS disinforaation works.) In a letter dated December 11, 1990, 
I made a request under the Freedom of Information Act for, 

"information relating to aineral properties within national 
parka that have been bought by the National Park service or 
uchangad by the National Park Service for properties of 
co.parable value.• I aa specifically requesting information 
on the teras ot aettleaent negotiated with Cities Service in 
exchange of properties within the Glacier Bay National Park." 

The NPS reply, dated January 29, 1991 stated that 

"the number ot documents that respond to your request ia 
considerable. They include the following transactional ,,,,n 
The latter then cited five transactions, with no values 
•entioned and all of which ware donations. 

The letter then went on, 

"The Alaska Regional Office and Glacier Bay National Park and 
Preserve have no record of an exchange !nvolving Cities 
Service and Glacier Bay National Parle. In compilinq the above 
list, we did not review the documents for non-releasable 
aaterial. 11 

An interpretation of this artful subterfuge 1a -- We (the NPS) are 
not going to dieclose what you want without aaking you go to an 
enoraoue aaount of work and expanea. Why don't you do what 
everybody does? They donate their inholding• to the NPS. As for 
the Citiea ~ervice transaction, we hope you taka on tace value our 
information that no such agre .. ent ext.ta ancl forget the idea. It 
you find that there vas the tran88ction you requested., hey, we told 
you we clid not clo a coaplete review. 

l 
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I do not mean to make light of the HFS po~ition. In tact, I not 
only take the NPS aan.ageaent position vary seriously, I am 
concerned that they carry out their policy of disregarding private 
property rights with ilapunity, This problea of bureaucratic 
credibility will have to be dealt with before any real progress can 
be made in resolving the inholders dilemma and due compensation 
for takings 1a IIAde. 

What is ~ore, I have no reason to believe that the nece•sary change 
in the attitude of the NPS aanag ... nt will take place by any means 
short of congre••ional action to induce the change, To carry out 
the chanqe, Congress will have to lead by example and must do so 
quickly. If the proce•• were to begin t~day, it will be years 
J:lefore the compensation will be forthcominq. A generation ot time 
will soon have passed. For aoae, ti•e baa already run out to be 
equitably coapenaated for the takings which took place with the 
paaaaqe of ANILCA. 

As for me, a promise aada fifteen years ago, reaain• to be kept • 
. The action of congre1111 required, ia to direct the tiPS to carry out, 
without delay, the acquisitions of all claims as stated in the NPS 
Record of Deciaion dated August :u. 1990 ancl to provide the funds 
tor such acquisitions by .. ana ot a •pacific appropriation 
dedicated aolely to •ation to property owner• of inhold1nq 
within the National ParkS created by the enactment of ANILCA. 

Wallace McGregor 
N 10018 Huntington Rd 
Spokane, 1fA 99218 
(509) 466 1083 

June 11, 1995 
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Mr. Chairman, Members of the Committee: 

The purpose of this testimony to the Task Fon:e bearing is to relate impacts ol the E~red Species Act on 
both our resources and our people. We thank Congressman Sbadegg and the Committee for their interest in our 
views regarding the effect of the Act on people in our industly and their intent to address our concerns in future 
legislation. For the first time since the pass3l!l! olthe Act we feel there is a real opportunity to get the awful 
burden of its rules off the backs of the people who live and work and husband the public and private natural 
resources of this great country. 

Because we have worked within the confines, or, as we view it, under the oppression o( ESA for many years 
now we have had many occasions to conclude that we are Nor going to be able to feasibly continue to produce 
livestock by harvesting native forage on public and private lands unless the Act is changed 

It is now obvious that many of our Congressmen and Senators who voted on the original bill to adopt the ESA 
did not have a clear understanding cL its potential for budget busting, for taking ol private property outright or 
through regulation, and for actual species and babitalloss because the law provides the means to gridlock any 
kind of management at all. It also provides the means to draw political conclusions about scientific questions. 
They now publicly state they would not have voted for it had they known it would bring us to this tragic point. 

We have read that Section 7, the consultalion requirement in the act that has caused our industly people so much 
grief, was "drafted by a legislative aide, an avid environmentalist, in a form to avoid it being recognized as a 
substantive road-block statute" that we now know it to be. That must be changed 

We know that you know that the costs ol the ESA are in multi-billions of dollars and are accelerating, that the 
program costs are totally out of control and that no rational decisions about allocation cL available resources for 
endangered species can be made under the law as it is now written. The very subslantial costs imposed on the 
private sector, or losses to communities, are never included in the figures used for listing species and recovery 
plans. The total cost of recovery seems irrel.ewnt because in the 20 plus years since the inception of the Act "not 
a single endangered species has legitimately been recovered and delisted as a result ol the ESA • according to the 
National Wilderness Institute in a study entitled Going Broke published in 1994. NWI publications are available 
to you and we believe are an excellent source of factual information on which to base a decision to change the 
ESA. 

Specific changes needed in the ESA have been given you from the Coordinating Council of which National 
Cattlemen's Association is a member and which we strongly support. Those c~ have been included in some 
of the re authorization bills. Our intent is to re1ale how the Act has become impossible to deal with for our 
industry people in North Eastern Oregon and how our economy will be in grid-lock, our ranches and families and 
communities at risk, and the threatened and endangered salmon forever lost unless some balance, reason, and 
verifiable science is injected into the process. We offer the minimum amendments required. 

In Northeastern Oregon we see up cl01e and personal a very important slralegy ol the pceservalionist groups 
which is, of course, enabled by the ESA. They are -.ma to dictate land lllllllllgellle through the courts, 
nit-picking tine points in the law in order to immobiJi2e land use or management Some groups buy land and act 
as a conduit, at tidy profits, to get the purchased land into federal ownenbip. Some have lists ol private land 
they want the government to buy or regulate in order to •protect• it for future poeraticas. Usually the same 
groups are the harshest critics ol government land management Even so, the message they send is that 
government ownership is good and procects land resources and privale ownenbip is bad and destroys resources. 
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They promote the perception to their public that the mere act of listing a species somehow protects it and if its 
not listed it is doomed. 

About the time the Snake River and Columbia River salmon were listed the Oregon Cattlemen's Association, 
with panial funding from the Departotent of Environmental Quality in Oregon. began our Watershed 
Workshop Program specifically for our ranchers on sul>-watersheds whereby we hold workshops aimed at total 
landscape management of our own ranches and stimulating awareness of how they fit into the whole. It gives a 
new perspective to people in management positions in a non threatening atmosphere because it is put on with the 
help of eKperts in the land management business (ranchers), and University people, selected for their academic 
integrity. The program has been extremely successful because after the initial meeting the ranchers continue to 
meet and have speakers and 1M)r!c on plans and pther historY of their own combined sub watershed. One reason 
it is so successful, we believe, is because it does not attempt to tell anyone what ~be done, or ~ be done 
but rather shares ideas from other areas that have been beneficial. The scientific principles thrown in are 
probably the most helpt\11 and the most trusted because they essentially validate what we have always known or 
sensed to be true. We can actually see some vety po~itive changes in attitudes and practices concerning 
walershed and ecosystem management. One of the most important being that some agllllcies in Oregon are 
learning that the management of privale land may be best left to the privale land owner. Some have learned that 
we are very aware of our responsibility to our land, our water, our filmilies, of how they fit into to a more global 
picture and that our care and nurturing of them will assure they are sustained into future generations just as they 
have been from past generations. 

We strongly believe that the OCA Watershed Workshop Program, put on with 110 little money, will, in the end 
do more to save endangered species, and endangered resource P,. and endangered communities and families, 
than all our money spe01 by the Federal ao-nment and aU the 1awa and rule$ and court cases, all the 
governments written plans and environmentalists appeals of plans, combined. We have a track record of success, 
the ESA has not. 

Still preservation groups continue to vomit lies, attempting to scare the public into donating money to i!!fil: 
organizations as the last hope for saving the planet from the eKploiterJ of the public lands and resources, the 
gxeedy land batons who are interested only in delpoiling the land and water while taking IIIIIUive profits. Who 
will tell our story, that most of the wildlife spend most of their lives on private land and have increased hundreds 
ofpen::ellt~ofus not in spite of us. that the average annual inaxneofthe cattle rancher is about $23,000, 
that we Md 120 people besides ourselves on a sustained basis and that we invariably leave our land to the next 
generation in better condition than we received it? The American people can be glad that those involved in 
agriculture still are in touch with the responsibility that freedom brings. That is why the ESA s.ms such 
!'IOilloeDSe to us. We protect all Gods crutiona, appreciate them for what they are, can. for them, nw:tute them; 
we do not IM:ll'sbip them. We seem to do what we do not to amass fortunes but rather, like our forefathers, to 
fulfill our faith. 

Plato argued that good people do not lllled laws to tell them to act responsibly, while bad people will find a way 
around the law. Tbls particular law- passed and rule$ made a1 the behest of the elite, they pretend a 
procedure for protecting threatened and endangered specie~ but it has succeeded only in humiliating and 
intimidating bonest people while prD\Iiding cover and protection for their own twisted qenda 

Now is your opportunity to evaluate the acc:ompliabmenl of the act. a- the put 20 ,_s woe have seen created 
a $YIIIboli.e alter where-upon wive placeclliJted apecies and before which 'Wiive built the sacrificial fire upon 
which we heaped 101111 and IODI of money; countltA wor1dng bouts aad volumes at paper plans; tellS, perllaps 
hundreds at thousands of productive jgbr, baA-. communitiec, flDiliel atld individuala. It is time to deny 
the elitists the tawa that emn<~ the reach at the covemment. and ttw. the ~ at their own powers, to 
abridge our freedom. 

2 
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The preservationist IP'OUP' have a Yelled monet3JY interest in tbrealened and endanpred species. Make no 
mistake they do have a Yelled in- because they bave spent a lot rllllOIIe)' to raise lllOIIe)' so their leadership 
can prosper. They put out tons rlbogus reports ex~ from bogus models designed by pseudo scientists in 
order to scare the average citizen; but the average citizen is beginning to calch on causing desperation in the 
ranks of the preservationist groupe wbo are having to compete for the same dollars. This desperation is causing 
more radical behavior, witnessed by the increased activity of the Earth First! eco terrorists who are supponed by 
many other main stream preservationist &rOUP'· Their members are suspected of killing cattle, burning 
ranchers property, ruining water systems, bombing Forest Service offices, spiking trees, because they have 
advised in writing how to do these things and justification for doing them. They are no less an abomination than 
the people who bombed the Federal building in Oldahorna City! 

Now that "habitat conservation plans" (HCP) have been a failure, having caused more problems than they have 
solved the neMSt term is "ecosystem tnaJUI&Omenl" on a grand and non-voluntary basis (unlike OCA's program). 
This prospect leads to more centralized natural nesource planning and exposes landowners to eve.n more 
restrictions and less predictability and control of t.heir own property. It is a bad, bad idea! 

Probably the most expensive and far reaching listing of an endangered species is that of the salmon in the Pacific 
Northwest. It witf likely be the most visible species whose extinction will be expedited by political and judicial 
process. Our fear is for the other casualties wbo will accompany the salmon. At risk is the entire economy of the 
state of Oregon; fishing, ranching, agliculture, mining, timber and their supporting businesses. Agricultural 
business alone, including its proceuing, and other support services totals about $10 billion a year. Farmers and 
ranchers employ about 100,000 people, more than all our high tech industry combined. Of the over 200 
commercial products raised by Oregon agliculturists, SO of which gross over a million dollars, cattle and calves 
is the highest grossing commodity with sales of $389 million, some $40 million higher than the second place 
commodity. 

Remembering that about 60"4 of Oregon is in public domain, on which the cattle industry relies for grazing, Add 
to that the stockmen's vast holdingl rlpriwle land and it is no stretch to say the cattle industry has a profound 
interest in the who, how, and whal etl'orts are made to save the salmon. The pastures and rangelands we use and 
own are some rl the least distwbed 111011 natural lands in the country and provides habitat for many species both 
listed and abundant and yet the cunetll laws provide nothing but disincentives to us wbo have the grea1es1 
opportunity to protect the species. It does not recopize our contribution nor that property rights and protection of 
the environment are complementary pis. 

We strongly believe that verifiable sciepc;e is the salmon's only hope. Instead we see opinions by decision makers 
being changed as a result of pbantom ..-ch and no new data. The decision to do spills at the Columbia and 
Snake River darns may be the tragic example. National Marine Fisheries Service reversed its long standing 
policy on gas supersaturation without benefit of change in the data base, now saying that allowing an increase of 
supersaturation from 110"/o ofbarometric preuure to 130"/o is acceptable, even though in 1971 NMFS own 
scientists said, along with state fisheries specialists, that gas supersaturation would virtually eliminate salmon 
from the Columbia River within a few years unless something was done quickly. An appointed task: force 
proposed a limit of 110% and by 1976, S years after adopting the limit the problem was over. Last year the 
NMFS Scientific Review Panel in tbeir report said "Effects above 110 percent are uncertain but in the direction 
of damage. More recent reviews 11J1PS1 thai more stringent levels riTOO are advisable for full protection." 

Never the less NMFS now call for 11pi11a and will place this years salmoc\ runs at risk. Worst rl all no estimation 
of in-river smolt mortality from Gaa Bllllble Disease was made in the 1994 experimental spill and prcbably won't 
be done. Scientific experts oo GBD are pleading with NMFS to implement adequate ..-itoring measures now 
that the llpills are taking place so tbal the fishes deaths do not gp UDdocumettted. It is hard to mia the legions of 
gulls gor&ing on baby salmon ltllnned by their plunge over the opened spillways of the dams. 
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The spills oC an additional 30 feet will cost~ sa and $12 millioo ill kllt hydropower pneration, aecording 
to a Cl-Poww Company spoblman. The fisheries service sayalhil iDCteaM will improw lhnlalened 
Snake River fall Chinook survival by 40% wbic:h it true will mean t11at for each additionalllalmon saved the coa 
will be $1 million. 

Livestoc:k permitees haw been put oo notice in 1001e foresll tbat their teD year permiiS expire at the eDd oC 1995. 
They are warned tbat enviromtlenlal-.nents llllllt be eompleled before permiiS can be reissued. • A pan oC 
the process iiiYOives determining the potential impacts on species that ae propoeed or listed as threatened. 
endangered or sensitive: ~~~~~:h as bull trout and llalmon . • Then, oC course, the product must be made available to 
public review and appeals and administrative reviews, etc. and the inevitable pidlock that ensues. Unless the law 
is c~ our future becomes dimmer and dimmer. 

Margaret Thatcher's words ~ apply when sbe was diecuaing the I'NpOIIIibility that goes with fteedom and 
societies M!!lm!! moral toundalions: • They would do well to look at wbal tw happened in societies without 
moral foundations. Accl!pling no laws but the 1-ol force, these societie~haw been rnled by tolalitarian 
ideolcgiellibt Nazism.llllcism. and communi11111, wbic:h do DOt sprina from the pnera1 populace. but are 
impoaed on it by intellectuat elites. • lt is no leap logically to add environmentalism to that list. 

In the spirit ol eternal vigilance as a price ol freedom we Ilk that you chanp this awful taw and othen like it, 
or repeal it, in order to !!111001 the bleainp and riiPP!Ifibilitiet ol freedom to ua all. 

To SUJIIIIIalia the minimum reforms needed lbould you dllcide tore authorize and reform the act rather than 
repeal it, ia our opinion, 1IIIOUid be: 

I. Base listing decisi0118, including delinealioo of gitisl habitat, solely 011 Yeritlable science and inc:luding 
fulfilling sufficient data requlremelltl and an ecoDOinic: aaalylis prior to listing a species. 

2. Protect privats property by incorponatiag appropriate legislation (Like the Pombo bill) into the act. 

3. Rewrite Section 7 so tbat "take", ioduding "harm", or "alteration ol habitat", etc, mUIIt be verifiable 
scierltifically and tbat !be burden ol prnof is on !be llfiPI'OPl'iMe apocy. fDcolporate laDpap that al1oM 
legitilltate onpng actlvitiel to c:ootlim.lllllil harm can be~ Delete it as a road-block -..re. 

4. List only true biolqpcal species. Delete "sub-specl• and disti1lct JlOIIIII*ons" from !be laDpap and delist 
thcee so claaified tbat haw been already tilled. Allow for !be scientific decision to lll&lillt a species '-l on !be 
delermiiiiPon that such speci01 il imiUiiMibly 1a1t Include ei10IIOIDic .wy.is ill !be decision so that costs ol 
heroic eftlxts are klloMII:!IIB.tbe decision il made. 

S. lnsun! that legitimate 011\aDiD& activitiOI oontimle until !be listing is completed illcluding !be deliDeation ol 
critical habitat and !be I'IICO\'ei'Y plan. 

6. Include the public in plan pnpntion and provide !has the aa,enciel may DOt place more striDpot 
conditiOill on landowners than they do tbemaeiYel. 

1. Deli-.. all mlisllhabitat wheo listing spec!•. ( 1o !be salmon listiJI& !be ocean waa omitted ewm tbough 
1110111 ot their !iva are rpeut tbere. Many IICieatilll beli- !has' a wbere !be major diftlculty liM barrb!& ~ 
I'IICO\'ei'Y.) 

8. Eliminate the pnMJionl allowill& citizen lawsuitl apinlt privlle landowners. 

4 



241 

9. Enfranchise local elected oftl.cials and local citizens to protect~ species and their habitat through 
incentives. At the local level the motivalion to save a species should supplant the economic threat that now 
e"ists when one is found. 

10. Eliminate the provisions for "emergency" listings by the Secretaries. In- where an emergency bas be 
requested it must be shOWII thai the species is not adequately protected elsewhere or no emergency will be 
granted. Such cases will be dealt with locally. will be incentive based rather than punitive. 

II. Require law enforcement adions to come from the local jurisdictions. 

Numbers 3 and S should eliminate the need for the failed "habitat c:ooservalion plans". 

Ag;lin, thank ycu. most sincerely. 

The Oregoo Cattlemen's Assccialioll 
Mack Birianaier. President 
Sharon Beck. Endangered Species Committee 

Eru;. An "Enviromnenlalisla ~· letter to the editor that is a familiar malady predomillantly aftlil:ting 
urbanites. The goocl news is more and more are seeking cures .. 



Environmentalists 
Anonymous: The 
Making Of A Peoplist 

Tltt lflort rtSftJI't:lt I nril .. ·td,lht more 
I TliJii=td lhGJ 111Vif0111flt11141 tOIItlntS ltiJd 
bten bfo.,.·n way out of proportion - tltt: 
mort I rt~lli;td thai "'1 own unses an a 

Founder's Foruin 

The Need For 
Predator Control 

lfiOrt rtlillblt sourct of informotion than By R. A. "Dit'/(' MiJdtr, Foundtr, 
lht lfltdiD or lht loudtsl sc~ntists. Abundant l'iildlift Socitty of Nonh Ammco 

LE77£R TO ED: John Dot 
Hello. Mv name is John Doc. I 3m a I hne been a rancher my enti~ life. 

"'formed en~ironmemalist. My sojourn on Tile only time rve not lh·ed on 1 r:~n<:h 
the other side was not enti..,ly my fault. I was when I served in World War D. 
en:w up in a household " 'he"' I " 'as aJ. Now l'vr studied man)· thinrs but nner 
lowed to be routine)\' abused. medicine. If I was to 10 to wriun• a.1d 

My parents allo;.·ed contemporary lit- telling doctorsthallhcy simply didn't "Know 
eratu"' to be brouiht into our home, such as "hat they were doin1 or talk ins Jbcut. 
Silent Spring. It ~poned. as if it was a fact. most w·ould say I'm balmy or my c!cntor 
!hat DDT was the scourge of the earth. doesn't go 10 the top and rightly sol 

True. I had never seen a bird sick from President Dwight Eisenhower once said 
DDT. I had ne•er even seen a crumblina !hat it ,., ... easy to be a farm ex pen "hen 
egg shell. whether it had been caused by you're one thousand miles from the farm. 
DDT or something else. But I was under have nt\·er lived on a farm. and yo~r only 
the control of adults, like my schooi teach- tool is a pen or pencil! 
ers, ,.,·ho told me that this was so. So, I The recent Campbell County co~ ote 
believed. hunt brou&ht these thing~ to mind as the 

Tiley neglected to tell me that birds in propaganda press quoted leners from people 
laboratory cnvironmems had to be fed hu~e who have never lived on the farm! 
unrealistic quantities of le,·els of DDT At Abundant Wilc!life Soc:iel\' oi Sonh 
found in the wild. :"either did they give America. we ret infomorion from m•ny 
much si,niticancc to the fact that DDT. b\· sources. Some of the most interestins are 
controlling the population of mosquitoes. from colleae students and professors. One 
h.ld sa,·ed millions of lives by sparin! <olleae &irl wrote, "1\e studied co~·otco in 
people around the world from malaria. Wyoming and I ~now ti'.at they :o:ainly 
soo~. they said the mosquitoes might be- follow fence ro .. ·s and eat mice!" so .. · thiS 
come accl imated to DDT. is somethin~. we who have lived wit~ ccy-

~1y folks also abused me oy subscrib· ores and predators all our lives. ne,er kne,.·: 
ingto l'ews,.cek "·hich told"'" that Lake We " ·ere told of 3 :ady professor v.ho 
Eric ,., ... pollution dead for the cvrr.ing made a speech on C<'~Oteo to a group. Her 
cer.:ury. speech contained thi$. "There is not one 

True. I had nt:\et been tc Lake Erie. de<ume~ted case where coyotes "'"' 3t· 
And little did I re>lize th,.. ;0mehow. u.cked lhestock."lsn't this anuzing? 
1'\ewsweek had forgonen to tell the fish in lntcrostinl enough. I've pcrscnail~· 
Uke Erie. -~ hich .:ontinued t.:> rrprodu.:e. counted ~3 lambs killed h covotes i~ o"e 
Erow. 3/ld populate the lol.e. Se>enhtle.s.l ni&ht ~•ck in the 19>0's when e'e:-ycne 
believed. lnc"' y~u had to control pred3tors. 

So. ba.cd on the inform:llion I had. I I "'·onder how m>nv turkev ~onters 
'"'as ~ en\'ir~nmen!J . .li$1 concerrK"d th~a 1hc \;now rtw: rurkey huntinr ·Jn nonhWt \\'yo· 
en,·ircmmenl ,;ontinue to suf'rOn proplc-. mint is :ill bul a thin~ of the pasr? '\'s. !t e 

But th<n I h3d a life-changing experi· turke,.s. thanks to caries. co,·otes ll!d fc•es. 
ence. I btca~ responsible for onalyzing are ail but finished ·off. Expect our SN1'Y· 

the "'suits of en,·ironmental R & D. E,·cf\· incompetent. bureaucr:uic WY F!sh & 
place I tU'Tied. I sa"' that manv of m~· Game to announce sometome in t~: next 
counteiJ).lM$ "ert anai\'zjne d~U from 3 ycarthlt they h3\'C " ·inter killed~ {£;1. nort: 
most cunous perspective. fh~uesuon Tilt 1\\ominR Gamt and Fish l:a;·t ::1· 
tlftl p&Sid of Cliii \\'as not.·· t 1s n3 • .,l!llii!i!!!i!!!!ii!!!!!!!!!!!!!!!!!!l'll rrod\' rdtoud ont llt'k 'S rrltau s::Jrint 
turEif}ifll it' ltll usthtU. wba; -How II turJ:i-,·s ond h·hit~taH Jt~r \rintcr i.:i.riftd {n 
c3itS preconcel\·ed nruiM<ic;n;iiQmll£n· I om 0 DtmocTD.t./ll.·ill :spend tl:t li'pmin.f Black Hi/Is aua.j 
Ill! apo.:ahr..- be tej!!s:sJ from tbrse o1her- o/1 tilt money 1 can. Representa· ~ow. the pml.atm h•'• taken <''<' it 
wtstriassun!IJ! datJ so that the nc~t sr•nt all. We fed 149 turke's 3t our r>."IC!'! the 
can..!!£ I~AAUittil! live Jean \\'agenius speaking 10 "inter ~f 1989-90. This •e•r we~ 31 .. -\ 

&spite the Nas in the communit• of lhe ~tinnesota House En\'ironmen· few ye:II'S ago, I took •' picture of: he~s 
an:~lym and scientists. howe,·er.truth oit~ tal and :'\atural Resources Com- th3t c=e in "'ith O\'er :s young. Jn 199:. 
c:um out tl helped in my small " ·ayl 0111.1. mince. not one ~·ounr turke~· ::une in. In lll9:;. ~ 
innriabl)'. "hen it did. c:w.es for CC~rt;tm S,>ura: Tht !l'o""' R<'fX'n. 4:/4'94. youn~ turl;eys mo .. ·ed up. 
we"'~ aside lEd note· but the rep"''"' SH Forum. page• 
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On behalf of the Appalachian Mountain Club, I would like to thank the 
Committee for the opportunity to respond to the June 13 testimony of David W. Guernsey 
of Kingfield, Maine. 

The Appalachian Mountain Club is a non-profit conservation and recreation 
organization with 65,000 members throughout the Northeast United States. We were 
founded in 1876, and our earliest activities were in the White Mountains of New 
Hampshire, where our members built trails and shelters, placed registers on 
mountaintops, drew panoramas and maps of the region's ranges, and recorded scientific 
observations. 

We are proud of !he work we have done over the course of our 119-year history of 
living and working in the White Mountains, and throughout the Northeast We welcome 
constructive an(! open dialogue with the public, and for that reason we were dismayed 
that Mr. Guernsey chose to attack our organization in his testimony to.the Committee 
without extending even the basic courtesy of engaging AMC in dialogue first His 
testimony consists of unsubstantiated and frequently reckless assaults on AMC's work 
and reputation. 

AMC: A Long History of Stewardship and Advocacy 
Contrary to Mr. Guernsey's assertion that our role as an advocate for 

environmental proteA::tion is a modem-day addition to our recreational activities, 
promoting "the protection, enjoyment and wise use of the mountains, rivers and trails of 
the Northeast" has been central to our rnis~ion from the very beginning. At the turn of the 
centurY, when White Mountain forests were being heavily burned an<j.logged, AMC 
members helped lead the successful effort to provide protection by creating the White 
Mountain National Forest through the Weeks Act of 1911. 

\t.tin Officr " Fin- !<•\· Stn'<i. H..,_l<>n. \fAll2W~ l'>t7-52J4)h~hi lAX r.li"·.i::!:\..1172.2 
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Today, we introduce hundreds ofthousands of people each year to the outdoors 
through our backcountry huts. roadside lodges, visitor centers and camps. We offer 
hundreds of educational workshops sessions each year on topics such as natural history, 
outdoor safety and leadership. basic trail maintenance, teen adventure programs, nature 
camps for young children. canoeing, hiking, cross-country skiing lind avalanche safety. 
Our trails program teaches basic trail maintenance and construction skills, organizes and 
leads trails crews, and dispatches teams of volunteers to public lands across the country to 
perform trail work. AMC conducts scientific research on endangered alpine plants and 
mountain air quality, and engages in search and rescue missions in the mountains. 

We hope the Committee will be curious about the fact that in his extensive 
testimony Mr. Guernsey failed to find a single redeeming quality about our ~rganization. 
I am enclosing a copy of our 1994 Annual Report to give the Committee a broader 
perspective of our organization and its members. 

AMC·U.S. Forest Service Partnership 
AMC over the years has developed extensive partnerships with the U.S. Forest 

Service (USFS), National Park Service (NPS), state natural resource agencies such as the 
Massachusetts Department of Environmental Ma!lJlgement and New York Department of 
Environmental Protection. businesses and corporations such as L.L. Bean and Eastern 
Mountain Sports and other nonprofits such as iand trusts. Of all those partnerships, our 
WO!'k with the USFS is the oldest and, in many ways, most valued. 

The Appalachian Mountain Club ha~ worked in partnership with the USFS since 
1911 {with formal permits since 1939) to provide backcountry management, 
environmental education, public information and conservation in the White Mountain 
National Forest (WMNF). The result is that this public· private partnership brings 
services and programs to the public that taxpayer· funded government programs alone 
would be wtable to provide. 

Under permits with the USFS, AMC operates seven full·service backcountry huts 
(an eighth hut, Lonesome Lake, is in Franconia Notch State Park), Pinkham Notch 
Visitor Center, Joe Dodge Lodge, the Camp Dodge Volunteer Center and a series of 
backcountry shelters in the White Mountains. The AMC' s huts are open to the public 
and are staffed with professionals trained to conduct search and rescue operations and 
provide information on everything from hiking rou.tes, weather and safety to th~ local 
ecology and geology. At Pinkham Notch; the AMC provides public services such as 
search and rescue for lost and injured hikers. volunteer training and management, natural 
history school and day program~. a hiker van shuttle, public meeting space, extendcil 
information hours, meals and lodging and public parking and rest-room facilities. 

In 1994, AMC's accomplishments in the White Mountain$ included: 
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• More than 1,500 middle-school children attended AMC's Mountain Classroom and 
spent two to four days al Pinkham Notch and the huts studying field sciences and 
natural history. 

• More than 1,300 children became Junior Naturalists through our fun and educational 
program for children 6 to 12. 
Approximately 500,000 National forest visitors received trail, safety and other 
information and services. from the AMC' s facilities. 
Some 6,000 visitors attended evening lectures through the year while more than 1, 700 
participated in workshops ranging in length from half a day to two weeks. 
Volunteers and staff, trained in search and rescue technique, coordinated or assisted in 
64 search and rescue missions in the White Mountains. 

• Volunteers and staff spent about 30.000 hours building and maintaining more than 
300 miles of trails in the WMNF. including 110 miles oftheApalachian TraiL 

• Research on the forest included assessing hikers' health, monitoring air quality and 
preserving endangered alpine species. 

AMC Invests More Into Services on WMNF Tba.n it Generates in Revenue 
Mr. Guernsey makes inaccurate statements about the financial performance of 

these operations. Unlike for-profit permitees on national forests, such as ski areas and 
timber harvesters, AMC, as a n9n-profit. re-invests revenues earned within the WMNF 
back into our operations and programs in the forest. In fact, AMC invests far more into 
the WMNF than it earns on this public forest. 

In 1994, the Pinkham Notch Visitor Center; the eight huts, and all"other AMC 
activities in the White Mountains generated $3.438,000 in revenues. In the same year, 
the AMC spent $4,203,000 to run and support those White Mountain operations and 
programs-- services for the national forest and its visitors that did not require one cent of 
taxpayers' money. Thus. our activities in the White Mountains in 1994 resulted in a net 
loss of $765,000. This loss ~as financed from membership dues. contributions, 
endowment income, grants and other revenues from AMC activities in other parts of the 
Northeast . 

.If we were to include in this accounting a conservative estimate of the value or 
efforts by AMC volunteers in the WMNF (60,000 hours in 1994 at the minimum wage of 
$5. 18/hour), who, among other contributions, help build and maintain trails for the public 
to use, then at least another $31 0.000 would be added to this overall AMC investment. 
This brinas the total to more than$! mjWon of"subsjdy" to the WMNF and its visitors in 
~- . 

We believe that this financial information demonstrates'AMC's longterm 
commitment to public service and stewardship, a commitment which reflects our role as a 
non-profit permitee on public land. AMC is audited annually by the independent public 
accounting firm of Coopers & Lybrand and we have made our certified financial 
statement as well as detailed internal records available to the public. 



246 

AMC Advocates for Resources to Adequately Manage WM!IIF 
Mr. Guernsey alluded to AMC's lobbying for funding for forest needs. Becaus(! 

we work to encourage responsible stewardship of the WMNF. we do advocate, fully 
within the limits placed upon us as a 50l(c)3 tax-exempt organization, for funding ana 
other resources to adequately manage and maintain the forest. We believe the 
information we bring to Congress helps our representatives understand the interests of our 
members. 

Northern Forest Lands Initiative: Citizens Call for Land Protection 
During the spring of 1994, more than 2,000 citizens carne .to "listening sessions" 

Council throughout New England and New York on the 26-million acre Northern Forest 
sponsored by the Congressionally-mandated Northern Forest Lands. The members of the 
Council were carefully chosen by the Governors of the four Northern Forest states to 
represent all interests in tbe region, including the forest products industry, 
environmentalists, property rights activists, local interests and government AMC was 
but one of many participants. such as the James River Corporation and the New 
Hampshire Land Owners Alliance. 

This exciting process of citizen involvement in guiding public action revealed that 
development (subdivision of forest land, degradation of shorelines and ridge tops, 
scattered vacation homes, loss of timber base and loss of species and habitatj; poor forest 
practices (clear-cutting, herbicide use, highgrading, excessive logging road construction) 
and economic decline (job loss. few opportunities for future generati<:ms, paper industry 
dominating local economy. and raw log exports) were foremost among citizen concerns. 
In all, 77 percent of the speakers said we must take strong action to ·conserve the Northern 
Forest 

As noted in A Forest at Risk, featuring highlights from 20 listening sessions, what 
emerged was a citizen visio~ "of people working on the land in ways that preserve 
opportunities for their children and grandchildren -- where respect for the environment 
reflects the understanding that a healthy Northern Forest is tbe foundation of a healthy 
Northern Forest economy." The key components of that vision included: 

• Acquiring public land. 
• Improving forest practices. 
• Diversifying and strengthening local economies. 

Changing tax policies to support land stewardship. 
• Guiding development toward existing communities. 
• Working collabmatively as a region. 

Protection of the Northern Forest will not happen without the commitment and 
participation of the communities which are part of these special lands. and it is in that 
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spirit that AMC has pursued working with those citizens who spoke so eloquently at the 
listening sessions realize their vision. 

Hydro Dam Relic:ensing: Assessing 11 Public Resource 
AMC has been active in the relicensing of a number of hydroelectric dams on 

rivers in northern New England, and Mr. Guernsey makes reference to two ofthose cases: 
the Androscoggin River and the Penobscot River. The relicensing process is an 
opporti,!Dity, set out by Federal law to fully maximize and protect the public benefits of 
these public resources, to lind an equitable balance between using rivers to provide 
renewable energy sources while protecting instream flow values (fisheries, recreation and 
aquatic biodiversity), watetshed protection and water quality. 

. This is important because as a public resource, healthy rivers contribute to the 
quality of life of people who live near them and help diversify the local economy through 
increased outdoor recreation and tourism opportunities. The Federal Power Act of the 
1920s set the terms for hydropower development: 1) The private sector would develop 
hydropower, and be awarded 30-50 yeadicenses for individual dams; 2) with a long-term 
license, the dam owner will have amortized his cost, while making a profit from the 
public resource; 3) the public would own the dams at licenses' end, and the river's uses 
would be reconsidered at that point. 

During much of this century, rivers were open sewers due to pollution, and 
consequently public interest in rivers was low. After tlie Clean Water Act passed in the 
1970s, rivers like the Androscoggin emerged again as a worthwhile public resource. In 
1986, with increased public interest in the "cleaner" rivers, the Electric Consumer 
Protection Act (ECPA) was enacted, requiring equal consideration and 
mitigation/enhancement tor energy conservation, fish and wildlife, recreation, navigation 
in th!llicensing/relicensing of hydropower. 

In the case of the dams along the Androscoggin River owned by James Rlver 
Company and Public Service Co, of New Hampshire, we saw the possibility of a win-win 
outcome. The chance exists to ensure the balance between power generation (James 
River's dams will produce $620 million in electricity over 30 years) and the other public 
values important to both the environment and the local economy; provide better 
protection for the river's.ecosystem wlihout significant economic hardship to the James 
River Corporation; ·and achieve a positive settlement which put dollars into 
environmental mitigation rather than lawyers and court costs. 

When our critics seemed to be succeeding in making AMC the issue rather than 
ensuring a healthy, open public debate on the environmental and economic issues, and 
James River· Corp. declined to participate in negoiiations: we changed our approach. 
We're focusing our protection efforts on this stretch of the Androscoggin River through 
local communities rather than continuing to pursue the case throul:h a federal agency 
process. We're as .committed as ever to protecting the river and improving recreational 
access; and we remain disappointed with the FERC decision on these licenses. But given 



our strong connections to the local communities in the Androscoggin VaJ:ey, we feel 
we'll be more effective working directly with citizens in the community who share our 
goals. 

The experience on the Upper Androscoggin is in dramatic contrast to the 
settlement agreement which will likely lead to the relicensing of darns operated by New 
England Electric System (NEES) along Deerfield River which flows through Vermont 
and Massachusetts. Thanks to the far-sightedness ofNEES. this precedent-setting 
agreement establishes a new model for environmental protection and collaborative 
resolution . .Ely working together. public agencies. environmental organizations and 
NEES reached a negotiated settlement. saving time and legal fees and ensuring protection 
of this public resource tor future generations. NEES will provide mitigation for the 
environmental impact of its dams through substantial recreation or fishery improvements 
and land protection. The environmental groups. including AMC, and agencies will 
support a new. 40-year FERC license for NEES' eight hydropower facilities. 

Loon Mountain Ski Area 
AMC spent many years working on the Loon Mountain eJ~pansion .project, as Mr. 

Guernsey notes, and raised concerns about such issues as the impact of water withdrawal 
from local rivers. increased trallic and the need for a Forest-wide analysis of all ski area 
expansion in the WMNF. 

What he doesn't say is that AMC recognized that Loon and the USFS conducted 
an Environmental Impact Statement with extensive public input and a highly 
participatory Joint Review Process. We are on record as stating that even though we did 
not have all our concerns satistied, we felt that a reasonable process had been followed 
and, consequently. AMC is not in opposition to the project. We look forward to 
continuing to work with. the state of New Hampshire. USFS and Loon to bring to 
resolution. as quickly as possible. the concerns about traffic and water quality which may 
result from the expansion of Loon Mountain's operations as well as other potential ski 
area expansions in the WMNF. 

Foundaijon Support Helps Fund AMC Work 
As with many non-profit and for-profit organizations, AMC relies on support 

from foundations and corporations to supplement our ability to finance operations and 
programs through membership dues, program fees and lodging and guidebook sales. We 
are proud of our ability to attract support trom a range of diverse sources: a complete list 
of those supporters in 1994 is printed in the enclosed Annual Report. · 

AMC Hut Permit Renewal: An Opportunity to Improve a Strong Partnership 
The 30-year permit under which AMC operates our facilities on the WMNF 

expires in October of this year, and a permit renewal process is underway. We think the 
permit renewal process provides a valuable opportunity for tbe AMC to listen and share 
information with people in many communities and with the users of the WMNF. 



249 

Mr. Guernsey indicates that some northern New Hampshire residents have not 
been happy with our conservation activities. and therefore they have become critics of our 
permit renewal. It's important to understand how our non-profit constitution influences 
our approach to managing the facilities under this permit. perhaps making us different 
than a for-profit concessionaire on public land. We. are not a hotel chain and we do not 
offer backcountry accomodations merely to provide a room with a view. Rather, 
consistent with our long history, we are a recreation and conservation organization, and 
that means that we have an obligation to care for the White Mountains. But we also 
accept that we have not always succeeded in communicating with our neighbors about the 
reasons supporting our conservation work. · 

As part of trying to do a better Job as a member of this community, we are 
pursuing a course which includes: 

• Informal talks with Berlin and Gorham officials, including local selectmen, and James 
River Corp. executives, to determine what type of constructive relationship might 
help us advance common interests in shore line proteciion, water quality, energy 
efficiency, recreational access and river flows. 

• Through a newly-launched Androscoggin Valley Community Conservation Project, 
working with local communities to develop collaborative strategies for protecting the 
natural resoutces upon which these communities rely. . 

Mountain Clusroom: Teaching Students About the Outdoors 
In his discussion of the permit renewal process, Mr. Guernsey refers specifically 

to the participation of the Deerfield Community School sixth grade in AMC's Mountain 
Classroom Program this past· winter, and sees inappropriate c!)llusion at work. 

We are very proud ot· our Mountain Classroom Program, which this past year 
brought I ,500 Middle School students to the WMNF for multiple overnight visits. Our 
educators work with each school teacher to offer environmental education curricula in 
forest ecology, stream study. geology or weather forecasting. We believe our project is a 
model program which has received rave reviews from students. parents, teachers and 
administrators. 

The Deerfield sixth grade did indeed receive a reduced rate for its three-day 
Mountain Classroom program in recognition of the trall work that these students have 
done for the Deerfield (NH) Conservation Commission and in an effort to allow all the 
children to participate regardless of their ability to pay. This is consistent with a number 
of scholarsbip and discount programs that AMC makes available to young people and 
those of low-income. (The students paid the same rate of $36 per student for three days . 
and. two nights of lodging and meals that all school groups are charged, but the education 
expense of $34 per student was waived.) The experience included animal tracking, 



winter ecology, a showshoe.day hike, snowshelter building. storytelling and a Mount 
Wilshington trivia quiz show based on a field guide that the students put together. 

1be letter the Committee has received from one of the sixth graders reflects 
nothing more than a youthful exuberance that connects our ability to offer such a program 
with our continuing involvement in the WMNF. 

'In conclusion, I want to again thank the Committee for providing AMC with a fair 
opp9rtunity to respond. I hope any member of the Committee who has any questions, 
concerns or comments will contact me directly. Thank you. 

# #. # 
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1519 Longworth House Office Building 
Washington, DC 20515 

Dear Congressman Pombo: 
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P. 0. Box 552 
Kingfield, ME 04947 
207-265-2049 

June 20, 1995 

Attached please find the complete memorandum of the 1992 meeting between the U.S. 
Forest Service and the Appalachian Mountain Club which you requested during the June l3 
hearing of the Task Force, on Property Rights. 

The first two pages are a cover letter from the AMC's Executive Director suggesting that a 
simplified environmental analysis be used for the AMC's reperrnitting process. The AMC, of 
course, has been none too shy about demanding others spend millions on a complete 
Environmental Impact Statement no matter what. The Executive Director goes even further, 
suggesting that the For est Service bear some cost for the environmental work even though the 
AMC gets the permit for free. I would note that the AMC permit expires on October 29, yet the 
USFS has yet to release information on the process used to consider reperrnitting. 

The minutes of the meeting proper start on page 3, which is the page attached to my 
testimony and which contains the section on AMC lobbying "as directed by USFS staff, for whom 
lobbyins is prohibited. • 

The last topic on the bottom of page 5, extending to the top of page 6, discusses the 
"partnership" of the USFS with the Northern Forest Alliance (a consortium of24 environmental 
groups) in the areas of land acquisition and "to leyeraae AMC's and USFS ap;groaches to improve 
an already strong land protection st~." Note that the local communities and their constituent 
landowners whose land is being thus "protected" are denied any say in the matter. 

You asked for any information I had regarding grants from the USFS to the AMC. I pass on 
the following. rather sophisticated scheme as I understand it: 

In 1990 the USFS paid $40,000 for a map display of the White Mountain National Forest, 
a striking piece of work, sure to draw many tourists. The display was placed in the AMC's 
Pinkham Notch hut, which is on National Forest land. The AMC then constructed retail space 
around the display, selling a range of goods going far beyond the "minor commissary items" 
allowed in its permit. The AMC raked off an additional $100,000 in the first year, yet paid 
nothing to the Forest Service. Rather than question the situation, the Forest Service moved a 
new booth into the building. further contributing to the tourist traffic. 
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This is but one further example in a situation which seems increasingly ripe with 
corruption. If you require further infOrmation, please feel free to call me. Alternatively, you 
might call Senator Fred King, 603-246-3321 or Mr. Mike Waddell, who worked for the AMC 

for a numher of years, at 603-466-5149. 

Once again I want to thank you for your support of property owners in the hearings. It 
really means a lot to know someone in government finally cares. 

Very truly yours, 

David w. Guernsey 
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APPALACHIAN MOUNTAIN CLUB 

Juno 19, 1992 

lUck Cables 

~:t:!vi::~taiQ National Fo~est 
Fe~eral Buildin~ 
71P Main Street, Box 638 
Laconia, NM 03247 

Dear Rick: 

Ka~e ia the packet of information we promiae4 re1ulting from 
our •eating on May 14. The •inutea of tho meeting cover the 
br .. dth and depth of issues diacusa9d but, of greater ~rtanca, 
I think they also reflect the openness of the discuaaion and our 
Mutual commitment to this joint mission. 1 hope you •re as 
pleased ae t am with the substance of tbia status report on our 
partllerehip. 

AI pro~i1ed, 1 bave ~iven more thouQht to the unresolved 
strategic issuee for the repermitting process. Here are ~y 
recommendations• · 

. 1. 

z. 

the 
Kermit 
year 

In orde~ to fulfill the roles as described in 
enclosed• "Facility Roles• paper, Camp Dodge, 
Lake and the analte.:s aho11ld l:le on a 30 or 40 
per~it, ~ith coat-sharing provision• 
similar to those we have discueaed for the huts and 
Pinkham. For Camp Dodge, a 'horter time-line would 
dampen o11r interest in the typaa of invastBenta needed 
to create a vol~nteer backcountry training center a1 we 
have eoviaioned. For He~t Lake and the $helters, the 
aborter ter111 P'tlt• ell,of our re•ourcas into permit 
renewal preparation rather than into long term 
programmatic imp~ovemanta: In each ca1e, the public's 
be•t interaat will be better served with longer t•rm 
agreel!lenta. 

I believe that our or9anizetions need to prepare for 
the poaaibility that an EIS rooy be neceesary 1 but I 
a1eo believe firmly that the environment~l ~••ues 
eurround1ng th• repermittiniJ of these exiad.ng 
fao1lit1es ceo be addresee4 adequately through an SA. 
X recom.end ~ba~ Mike Torrey end other key AMC •teff 
people ~eet with Dick Pierce and steve Pay and other 
appropriate USFS etaff to analy,e ~· envlrona.ntal 

roTA. P.B1 .. 



i&eu•• that a N!PA analy•i• will need to addreaa and to 
develop a atrate9Y to undertake this enalyais. We 
should be ueing the strength of our partnerabip to 
faahion a plan that achievea our joint mieaion, as 
deacr1bed in the Memorandum of Underatending. Again, I 
believe that a tborou9b !A can do an excellent job of 
examinin~ the environmental issue• of the repermittin9. 
Whether it can or can't, I remain solidly comMitted to 
fully expla1nlnq our goala, ohjeetivea and operations 
to the public, completely an.verln9 any and all 
quet~tione that •ore raiced. 

3. We feel it would be very much to our mutual advantage 
to separate the permit renewal proceea from the !oreat 
plan review. The apecific pro• and con• are liat~ in 
tha attach~ deeer!ption of our meeting. The p~opoeed 
deadline for completing the proceee it the end of 1994, 
WhiCh WOUld Q4V• HO & yoac- o) flct~1.l,1,'J I LV 'tn ten• av" .... 
-v Gn~oup~•L ue1aya~ 

4. 1 fool very strongly that the coots for completing the 
external analyei& should be equally shor~. % said 
during tbe meeting that if we ere nerioue about seeing 
this •• a partnership, then we muat ahare the riake and 
coste aa well aa the rewarde. Every goal and objective 
toward which we work in thia partnership ia for the 
public'e henefit and every dollar of our revenues ie 
circulated back for the public 9cod. 

If you are int~rested and your schedule allowa it, t will 
atop b{ on my next trip to or from Pinkhen. I'll aak Martha to 
give~ llian a call. After we •peak, I'll have Kika TOrrey keep 
in touch with Bu:e tc work out the detail• on the t!melin• and 
the taake for the whole proc•••· 

I hope to see you aoon. 

7/l!n9.doc: 
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&uearr of hpual Matt;&ag of USFSIAMC 
Lacta~a. IB· MaT lt, 1992 

~~~aD41D91 UIFSJ Cables, MYers, ~berr~ea. Durh .. , Bockiasoa. 
IIKCI Fal-4ar, Blac"-Br, 'l!'Orrer, C:Unlla, CaaagraJSda 

The meeting focused oa two groups of agenda topics. First, we reviewed 
proqrase since our meeting laat I""r, including identifying areas where ·•e 
were succeeding in our partnereh p and areae that need more ~ork, emphas.a 
or cUacussion. 'l'h• second group addressed the issues and needs aurroundi:lg 
repermitting of AMC facilities on the Forest. 

A paper 011 par~nershipa aerv..t aa the centering document for the tenor o:~ 
tba meeting. The paper describes ideal partnering behavior. wa tried to 
evaluate, whenever possible, whether behavior in each particular situatic·n 
was the type of partnering for which we ere striving. 

•otea tba liat below iac1u4ec both !teas that ware seeD aa exa.plea of 
succeaa aad concanls. "CoDcarea" will be preceded by ••. "Successes" are 
uDM&rked. 

Ra•iew of Progceac aad Areas of coacotD 

Corporate Relationahip 

••Lobbying-More an opportuniti to axh!bit the atrength of the 
partnership than a negat ve concern, ve need to be more 
coordinated in our interest• ao that AMC'a high regard in 
Washington can be ased to lobby for funding for Forest needs 
ideatifiod by USFS staff, for whom lobbying ia prohibited. 

**USFS Presence-we need to continue the high priority emphasis placed 
on Forest recognition in all aspects of AMC work done on the 
Forest, including marketing piecea, on-site .tgoing and inter­
agency work relationships , 

••Growth Pbiloaopby-A perception exists that ve may be at cross 
purpose• when AHC is perceived •• striving to increase use when 
the usrs A&y see the naed to liait certain types of usa or ere•• 
of use, We need to have a common understanding of our joint 
approach to managing grovth. 

Backcountry Management 

Search and keecue-The Search ana Rescue working Group baa eucceeefullf 
inprovea the direct involvement of USFS in SAR beyond the Cutler 
River drainage area. AMC has been a key player in making this 
~011p work, end Fore•t recognition is occurring here on a regula: 
basis. 

Mountain Leaaerebip School-MLS hae continued to train group leader• oa 
. the Foreet. It seems that thio program could be expanded upon to 

provide mora ot an overall traiDing program tor a w.l.d.er market of 
outfitter guidea. 



Interpretive Plan-Nearly complete, -. ohould aee more on-the-ground 
raaulta from thia plan on the Foreat in general, and for the 
purpose of tbie meeting, for AMC operations. The cloee working 
relationship with Walter Graff baa bean eapeeially aucceaaful, 
with the -~~ition of Rob Burbank expected to b• another etep in 
the right direction. 

••Pinkham Notch Opportunity Area·Tha usys recogni••• that it has not 
yet co~let~ thia important OA, and that AMC facility et«ff have 
~en ina~equately involved. 

••Merehandiainw~~bere is at least e perception probl .. with the typea 
or qerehendiaa and the &ppropriatenaee of incraaaad rat«il aalea 
by AMC. A complaint baa beeA received by a local retailer 
queationin9 ANC'a activities, and USF$ District level employees 
have lod984 •~ler coaplainte, althou9h no apeci!ic concern• 
have been communicat~ to anyone within AMC. In addition, we havs 
not yet agreed on a clear eat of guidelines that &saiet AHC and 
USPS in deciding where the linea of acceptable marchandieinq ar• 
drawn. one ree1on cited is the longetandin9 vacancy at Andro the: 
11 now about to be filled. AMC will provide a draft mercbandiain~ 
policy (attached) that will serve aa a baait for addreeeing both 
the internal end external perception issues, ee well a1 begin to 
define and draw out the apecitics from both groups. 

••District aecognition~There ia • general Goncern that not enOU9h 
recognition ia given to the role of the ~iatricta in managing th•• 
AMC permita and the forest. 

••Tuckerman lnitiative.clearly, the USFS was taken by aurpriee by 
AMC•a me~erlhip outreach campaign tied to Tuckerman. The 
perceptions created by this effort also influence perceptiona on 
nerchendiein~, growth &Ad pu~poae of AMC'a work on the foreat. lH 
it'• moat ~io form, tbie ie an ex«epla of the need for a atron•r 
reletionahip with the Diatrict, again ha=per~ by tbe vacancy in 
the Diltrict Ranger poeition. rn it'• more c~lex fc~, it'a an 
.sample of a need for both or9anieeticne to underatand each 
other'• different atrategiea for reachino current uaere of the 
re1ource and an opportunity to sea a whole effort become ~re 
effective aa a reeult. 

Environmental Education 

School Visita-ay the and of 1g02, we eatiaate over 2,500 overnights bz 
achoolohildren will have ooeurred on the Forest, the ma~oriti o~ 
wbieh have been aub•idieed by revenuea froa other AMC operat ens, 
epecificelly ovarniqht charv-• and •ercbandiaing. 

Faciliti•• Emphasis-We continue to strive to overlay an environmental 
education ethic on all of AKC'e Faeilitiee on the roreet (aa well 
•• thoae outai~e of it). 1~1•• of tbia effort• 

~loy•• orient•tion-PUblic ~!air• •t•ff from the foreet are 
very eignificantly i~volved in the ~r• ~ehene1ve 
orientation proqraa for AMC front-lift• staff. AKC will 
arraA98 vi•ite to Diatrict offices to gat a f .. l for 
nletrict operationo. 
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Naturalists-Forest personnel are t~inq to work into busy 
schedules involv~ent in the AMC Naturalist proqram. 

Naturalist Training-Forest personnel are participating in AMC's 
traininq proqram for volunteer naturalista. 

Conferanc•a and Worksbops-Forest personnel have been jointly sponsored 
and participnt~d in workshops nnd conferences held at AMC 
facilities such as the National Interpreters Association and the 
Interpretive Training Institute. 

cost Share at PNVC-The Washburn Map and computer link with the Obs. 
for weatber are two of many improvements that have occurred a• l 
result of thia agreement. 

Junior Naturalist Program-Nearly 500 children participat.U in thi& new 
program in 1991, with b1qhe~ 9oale for 1'92. A new work~ok end 
increased recognition for the participants are key addit~ons to 
the plan this year. 

Recycling, oo.poatinq, aolar-working with di•trict office• on design 
and approvals of tbeae systems bas yielded exemplary syatoms for 
both practical applications for tbe backoountry and to 
demonstrate conservation. opportunities for visitors. 

Public Information 

Integrated Informotion~Closa working coordination between AMC and USFS 
iu going well and will continua to be emphauiaed. 

!nhanced Information Elow 

New A1l.l.an<::ea 

More AMC Re•onrcas-AMC he' increaa•d fundinq in thia area, including 
expanding tha number of staff available to allow ataffi~g bekiud 
tba trails ~nfo~tion countar during the buay perioda during tha 
aummer, and the hiring of a full-time PUblic Information 
Coordinator (aob Burbank). 

**USFS ltal!ou::cee-The Forat>t haG not :been able to 'lequire the resource:: 
to 41low allocating Di•trict peraonnal to Pinkham Notch aa 
planned. 

Tuckerman Initiative-AMC haa baen able to contact a aignificantlr 
hiqhar number of Tucker-n .... .,.. with t.be O\lt.teacb camp<>iqn. OVow 
3,000 .l.nfo,_tion card• have b••n diatrib,.te<l. The barbecue• hav<' 
helped $low people down lonq anouqh to allow some active 
education to take place. The volume of people ia, however, too 
large to allow the curront mix of reaourcee to contact enouqb of 
them. 

Hot•l ~· •ollo.i~- top~ae were discuasod ia las• detail. 

LeDd Usa/Conaervation-In 9enara1, we were plaaaed with the partnerahip 
r-eult~ of !iv. example•• Wildcat Com.iaeion, MortherQ rcraat Allianee, 
t~/Water With<lrava~, cl•n Houee ("perhaps· tbe beat exa=ple of how we 
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should be working in the tuture"), and aequ~sition in genar~l. There was 
little di•cueeion on theea topic•· However, 

*"Un4 Protection-Better described ao an area needing mora attention 
than a ne9&tive concern, ~SFS •taft see an opportunity to 
leverage AMC'a and usrs approaches to improve an already atrong 
land protect~on strategy. 

••Mho Talk• POliey-USFS •taff cited "wotel· withdrawal science• versus 
•water withdrawal policy• aa an example of a need to understand 
who within AMC make& and represents policy atatementa. 

Reaearoh-AQain, we cited examplea that were working well (water withdrawal, 
Alpine zone, and air quality) an4 fo~•ed on ahorteoainga. 

••One liqht An•ver-Cited as a problem for both staff•, we reoogn1aed 
the tendency of ~•search ao~an~ieto to try to reduce problem. to 
•one right &newer•, when there ~ay be a non-science approach to 
coneider •• well. 

••Kaoognition/tereonal ~elationahip-Thie area overlap• into the trails 
area, and revolves around one particular project with wide 
reaching inplicatione. Cleerly, we have significant personality 
conflict• between members of our etaffe, as well aa between staff 
and volunteer& who are of great val~• to the roreet. 

'l'raila 

White Mountain Trail• Dey-~hie event ia continuing to grow in aeope 
and nwabtre of involved volunteers. 

3~0 Mila• and •T ~agement- It alwaya helpe to remind oureelves that 
a large volume of trail i~ c~rcd for os a r~Bult of the working 
pertnfl."ahip. 

Trail Read ~&taction-Recent increased effort• are beoinninq to focus 
thie wo~k and gain1nq in potential. 

••aackaountry Skills Canter-We have not yet articulated the vi•ion fot 
tha Cup Podqe b•s•d program that has •ueh luge potential for 
tbe Forest. 

**Appr~iation ol volunteer•-Seo •aacognit!on/Peraonal ftalatioufhip• 
above, The rranoonia Rid9e Project wa• cited aa an •~amp~• of a 
project where pahavior i• daftaqing the valuable oon~ributlon of 
volunt .. re and tbe AMC/USPS partnerahip. 
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rac~l~~y Perai~ raauee 

'J!UIIP Doci<;~e, Hermit Lake, Shelters 

Role of Faeility-In order to resolve the type of permit or agreement 
and to define the partnership between AMC and the USFS, ve need 
to determine the role of ea~h facility or facility qroup, AMC 

· will take the lead on proposlnq a role for the above. 

of Agreement-once we have agreed on the role of the faeillty, 
can deoide which of the follovlnq typea of agreement are 
appropriate to legalize the arrangements 1> Permit, 2) Coop 
Aqreement, 3) Memo of Undar~tandinq, 4) Challenge Coat Share 

Huta and Pinkham 

'W> 

!tole of Facility-See the above it$111 of the same name. Onee define<!, •I& 
will have the basis for moving ahead. AMC will taka the lead. 

Timeline Strategy-The major iasue contera on whether the bast overal: 
•trategy is to renew the permit before the next Forest Plan or '"' 
a part of the rorest Plan. There are numerouo positives and 
negativo• with each choice. The outcome of our discusaion is a 
resolve to atudy further· the pros and cons and make a decision 
-ithin the near term. The role of the facilitiee, as well as th~ 
AMC•s role in the larger issue of the Forest plan, ere critical 
pieces that naad to ba bettar undaratood before a daci•ion can te 
made on thi$ atrategy. We seemed to be leaning toward completin~ 
the process before the Forest Plan for the following reasons: 

1. AMC will be able to be a non-biased participant in the 
JroreGt. Plan if permit r~ncwal .!.& out of the .. ay. 

2, The Forest Plan procesa will be underway concurrent witt 
AMC permit renewal process, and the tvo can still be 
coordinated and conducted witb the Plan in mind. 

3. ~he permit can be cancelled at any time by the USFS. 

4. It ie unknown if there is a le94l mechanism to allow a 
temporary pe~it to be iaaued between the time the current 
permit expiree (10/~~/~5) and the time a new Forest Plan 
would be final {appeals pro9esa included). 

5. AMC is confident that it can withstand the N&PA procese 
and come out of it successfully. 

6. Delay will be a significant detriment to continued 
capital improvements, proqram development ~nd raisinq funde 
to support them. 

A m•jor do~nvide item 1s th•~, don& outv1~• oe the For••t Plan 
proceBa, the AMC will Btond 4lone sn4 thus mar attract more 
public •crutiny than if AMC's permit• •ere just one of acore• of 
i••uea within a larqer For•at Plan cont•xt. 



~erm~The AMC continues to aeek the longeet poee~le term ava1l~le 
under law. The eurrent permit ~n• 30 yeere, while ak1 area 
permits run 40 yeara. 

Cceta-AMC haa a major concern with the m••••s• that would be eent if 
AMC v.re to pay 100\ of the coat of third part~ involvement. Sa•n 
•• e project of the partnership, perhapa wa ehould h~in &$aumi\g 
a !0-'0 coat sharing, and evaluate our approach to coats with 
thia starting point. AMC feels etrgngly that AMC is ~ ju•t li,>e 
LOon Mountain. Every goal and objective toward which ANC works .a 
for the public'• benefit and every dollar AHC generates ie 
circulated back into thee• goal• 404 objactivae. For tbaee 
reaaona, AMC etron~ly baliavee that the arrangemonta cannot ba 
•••~ to be the •ame for AMC'e permit• aa for for-prof~t •ki 
area permitl. 

Public Involv.aent Strategy-Together, we must develop a publie 
involvement etrateqy tor tbia proc•••· 
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The Appala~hian Mountain Club will operata a varietl of 
faoilltiea in the White Mountain National Foroat wh ch will 
aarve a• int.grated activity centers for conagrvation, 
education and recreation, offerin~ the public a mix of 
recreational eecea• and information, accommodatione and 
education. All facilitiae will be modal~ of baokcountry 
management and protection and will provide for on-altg 
inpl~entation of us Forest Servioa and AMC conaervation, 
in!or.ation and education pro~-=• and project•· A epect~um 
ot lOdging and meal; optione will be offered in thia ayatem, 
from open shelters and tent aites with no meal option• to 
full-service buta and lndgea. 

PiRkbea •otcb V1•1to~ C.nte~ 

Th• facilitiea at the Pinkhem Notch Visitor Center will be 
developed and ~aintained to achieve three primary 
objaetives: 

1. To provide vieitore to the White Mountains with a 
variety of informational, educational and recreational 
sarvicel that will enable them to bettor achieve a eafe end 
enjeyabla beckcountry expe~ience; 

z. To i~lement a comprehensive education and outreach 
program that promotee end enhances the appreciation, 
understanding and wise use of our natural resources, 

3, To provide a base of operations for AKC Facilitiee, 
aeaaarch, Traile, Education and Conservation Program• and 
support functions. · 

••t •r•t .. 
Each of AKC'e 8 backcountry Huts will aerve aa an intaqrated 
aQtivity canter for conservation, ~ueation and rec~eation, 
providing vieLtora to the White Mountains vith a va~iety of 
lnfora&tional, educational and recreational services that 
will enable them to bette~ ecbieve a safe and enjoyable 
baokoountry experience. Proa theae locations, AMC wLll 
~le.ent e o~ehanaiva education and outreach program 
that promote• end anhancea the appreciation, understanding 
and wiae uae of our natural reaourcea. lxemplarr waste, 
water and energy ayateme will be developed and netalled to 
.taiaise the ~ot of baokcountry travelers on thaeo 
delicate aitea, becoming a critical part of the overall 
education and conservation mieaion o~ the AMC. The buta will 
nain~in max~~ availability to tho genera~ public. A mix 
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of self-aervice and full-cerviea lod.qing options with multi­
tiered rate ctructurea will be seasonally available to allow 
people of various economic means to experience these natural 
e~;eaa. 

Ba~it Lake Shelter Area 

He~it LAke Shelter Area vill serve •• an inteQrated 
activity center for conservation, education and recreation, 
providing vieitors to ~9kerman Ravine with a variety of 
informational, educational and recr.ational services that 
will enable them to better achieve a safe and enjoyable 
backcountry experience. From these locations, AMC will 
l~lement a comprehenaive education and outreach proqram 
that promotes and enhances the appreciation, understanding 
and wiee use of our natural resources. ~~plary waste, 
water and enet9Y ayatema will be developed and installed to 
miniroize the i~act of backcountry travelers on these 
delicate $ltes, becoming a critical part of the overall 
education and conservation •iaalon of the AMC. Low-cost 
shelter-type lodging or tenting on platforms will be the 
only overnight options. No food service will be provided. 

Shelt:eu 

Shelter• will serve as integrated activity centers for 
eoneervation, education and recreation, providing vicitor• 
with informational, educational and recreational service• 
that will enable tbern to better achieve a safe and enjoyable 
backcountry experience. From these locationa, AHC will 
implement a co~reheneive education and outreach progra~ 
that promotes and enhanoew the ~ppreciatio~, understanding 
and wise uee of our natural reeources. EXemplary waete, 
water and energy systems will be developed and installed to 
minimize the impact of backcountry tr•velers on these 
delicate sites, becoming a critical part of the overall 
education and conservation mission of tho AHC. Low-coat 
shelter-type lodging or tenting on platform. will be the 
only overnight options. No food service will be provided. 

C:&lllp Dodge 

Camp Dodge will continue to cerve 6s the b~se for AMC and 
~oreet Service seasonal volunteer trail programs and aa a 
center for trail building and maintenance and other 
backcountry skills training. It will provide e~le 
claaeroo• and workshop ep4ce, a been of operations for 
volunteer traile programs and basic meal• and lodging for 
trails volunteer$ and leadero. It .ay also provi~e lodg~ng 
for VSFS and AMC seasonal staff. 

7/lS?l.doc · 
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The Rails-to-Trails Conservancy (RTC) thanks the 
u.s. congress' House Resources Committee Private 
Property Rights Task Force for the opportunity to rebut 
testimony delivered by Mr. Richard Welsh of the 
National Association of Reversionary Property OWners 
(NARPO) at a June 13, 1995 presentation of witnesses. 
We regret that since rail-trails were a central topic 
of that hearing and RTC is the national leader of the 
rail-trail movement we were not invited to testify 
publicly. Any explanation you might provide for the 
reasons for our omission would be appreciated. 

The Rails-to-Trails Conservancy is a national non­
profit conservation organization founded in 1985 for 
the purpose of identifying, preserving and converting 
abandoned rail-corridors into a nation-wide network of 
public trails -- to be held in the nation's 
infrastructure of rail corridors until such time as 
they might once more be needed for rail service. We 
were organized in direct response to the call for help 
in protecting rail corridors that arose from local 
communities after congressional deregulation of the 
rail industry in the early 1980's and the resultant 
abandonment of thousands of miles of once active 
corridor. We are now an organization of 70,000 members 
who have helped build 700 rail-trails totaling over 
7,000 miles of protected corridor. 

The u.s. Congress has been an invaluable partner 
in the preservation of rail corridors. In 1983, 
recognizing the staggering loss of right-of-way 
mileage, it enacted section B(d) of the National Trails 
System Act. This provision has become popularly known 
as the "rail-banking• statute and it is this program 
that Mr. Welch devoted much of his testimony to 
attacking. 

Mr. welch is correct in saying that he has fought 
unsuccessfully for over ten years through 30 legal 
cases to destroy railbanking. Although he continues to 
contend that railbanking is an illegal taking under the 
5th amendment, the failure of NARPO to successfully 
challenge railbanking in court is a strong indication 
that the courts do ngt feel that any constitutional 
rights are affected when corridors are railbanked. 
Certainly it is this record of collective judicial 
wisdom that Congress should look to in reviewing 
railbanking, not the NARPO testimony. Appendix 1 of 
this document is RTC's analysis of the courts' 
interpretations on this issue. We are prepared to let 
the legal record speak for itself; it strongly supports 
RTC's position that railbanking is D2t a taking under 
the 5th amendment to the Constitution. 
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Mr. Welch is dangerously incorrect in his assertions about 
the financial exchanges in both the Burlington Northern rail 
corridor acquisition in Washington state and the Katy Trail 
transaction in Missouri. NARPO's figures entered into testimony 
before the u.s. Congress are simply wrong. In fact, RTC bought 
five corridors, including tracks, ties and ballast, from 
Burlington Northern for $3,352,000. RTC transferred these 
corridors to public agencies at the following prices: 

Sedro Wooley to Concrete (Skagit county}: 
Arlington to Darrington (Snobolllish County): 
Yelm to Tenino (Thurston County): 
Chehalis to South Bend (Lewis & Pacific): 
Lyle to Goldendale (Klickitat County): 

$ 98,000 
$550,000 
$200,000 
$720,000 
donation 

A total of $1,560,000 in public funds was expended, not the 
$4.5 million Mr. Welch claims. Of that amount, only $400,000 
was financed with the state's allocation under the Intermodal 
Surface Transportation Efficiency ACt (ISTEA), again, not the $1 
million proclaimed by Mr. Welch. RTC's IIIOdest profit, 
$148,465.82 (~internal expenses), came through the resale 
of the salvage. No public money was involved. Private money 
from a private salvage company purchased RTC's interest in the 
tracks, ties and other salvageable&. 

The sale price from RTC to the state of washington and its 
local governments was well below the appraised value in every 
circumstance (the average was about sot of appraised value). 
Indeed, state and local agencies are prohibited from paying more 
than appraised value so it is not possible for RTC to bid up the 
price artificially for its benefit. In addition, RTC made a 
$50,000 ~ to the state of Washington with the Klickitat 
corridor since the state had no money isaediately available with 
which to begin developaent. In every instance, the public agency 
acquiring a corridor in this transaction did so at a huge 
bargain. Just ask them. 

The 200 mile long Katy Trail in Missouri, which crosses the 
state in tandem with its legendary river, was a donation from Ted 
Jones, a private philanthropist. Mr. Jones and his family also 
donated $2 •illion for the development of the trail. Of course 
Missouri used so.e of its flood relief .aney for restoration of 
this trail. It is a key transportation link among •any of the 
ca.munities it serves and has beca.e an enormous economic benefit 
to th-. Perhaps Mr. Welch should direct his objections to how 
Missouri restored its state following the Great Midwestern Flood 
to Senators Bond and Ashcroft, both strong supporters of the 
Katy. 
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Mr. Welch's third point of testimony, again a transaction in 
the state of washington in which he was apparently personally 
involved, has nothing to do with the railbanking statute and is 
thus not germane to the topic of this rebuttal. 

The Rails-to-Trails conservancy remains comaitted to its 
mission of enhancing America's communities and countrysides by 
converting thousands of miles of abandoned rail corridors, and 
connecting open space into a nationwide network of public trails. 
The railbanking provisions of the National Trails system Act are 
a key tool in accomplishing this mission and we will fight to 
keep them intact so that we can aeet the challenge of preserving 
the 10,000 more miles of rail line projected for abandonment 
before the end of the century. 

If the Task Force doubts the source of our inspiration and 
loyalty, we would refer you to the attached letters (Appendix 2) 
addressed to congress from rail-trail users across the country. 
These men, women and children are constituents we share. 

Thank you. 

[The attachments were placed in the hearing record files of the 
committee.} 



January 3, 1994 

Mr. Evan Zantow 
355 W. Franklin Street 
West Salem, WI 54669 

Dear Mr. Zantow: 

I appreciate your interest in the concerns of Anderson-Tully Company as they pertain to 
the study being conducted by the Mississippi River Corridor Study Commission. Our 
company has been associated with the Mississippi River and its resources for over 100 
years, and it has been with much interest that we have followed the work of the Study 
Commission. To say we have much at stake when considering the resources of the 
region is an understatement. 

Our foremost concern with any study is the impact of the study recommendations and 
subsequent legislation upon private property rights and the possible erosion of values of 
the landowner. Our forests are among the most productive in our nation in economic and 
ecological values. We make it our business to know these values, and have developed a 
long-term plan to enhance and protect their productivity. Over the years, we have seen 
bureaucratic initiatives with a goal of regulating the use of our forests. We are very much 
concerned that the Mississippi River Corridor Study Commission recommendations may 
eventually result in similar attempts to regulate the use of company properties, or restrict 
management practices so as to limit the economic and ecological values of our forests. 

From where do our concerns arise? Your report! We are concerned that the National 
Heritage designation may allow the National Park Service more involvement in the 
Valley. They appear to have little regard for private property rights. Recently, the 
National Landmarks Program was suspended when the Inspector General found 2,800 
cases where propeny rights of private landowners had been infringed upon.l The Study's 
recommendation to nominate properties for inclusion to the National Registry of Historic 
Places may subject owners within the designated Heritage Corridor to similar 
infringements. 

The recommendation of the Commission to develop long-distance trails would impact 
company forests. This would result in a change in land use from the production of forest 
products. Access to and supervision of the trails would have impacts on the designated 
and adjacent properties. Public access presents liability and safety issues, particularly 
when hunting season and harvest activities are progressing. 

I Congressman Charles Taylor (RNC) 

AIIDSISIIII-TUUY CUMPAIIY 
P.O. 80X28 . 
Mt:MPHIS. TN 38101 
901 576-1400 
FAX 901 526-8842 
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"Coordination between species management programs and river valley uses needs to be 
improved."2 We manage 42 different commercial tree species. Our forest management 
positively impacts multitudes of other species. plant and animal. What would this 
recommendation mean to Anderson-Tully Company? I can visualize the U.S. Forest 
Service and the U.S. Fish and Wildlife Service becoming involved in decisions 
concerning the management of company forests in the Valley. I would put our programs 
and policies against any other for effectively and efficiently managing bottomland 
ecosystems and any intrusion by others could result in a serious loss of values associated 
with our forests. 

"Monitoring of the river's ecosystem should be improved and increased. "3 This statement 
could be taken as an endorsement for the National Biological Survey (N.B.S.). I might 
add that the recent discussion on Capital Hill swirled around private property rights when 
the N.B.S. was brought before the House in October. After debate, the House of 
Representatives passed the strongest pro-private property rights amendment in many 
years in an effort to ensure government monitoring of ecosystems would not negatively 
impact the rights of the private landowner. Ecosystem monitoring is a very sensitive 
subject for private property owners and your open-ended recommendation may well lead 
to an unneeded increased government presence in the affairs of our company. 

"Efforts to retain river valley wetlands need to be increased."4 We certainly agree with 
this statement as we have enhanced wetlands through active management for over a 
century. However, many consider the harvest of forest products from wetlands to be 
equivalent to the destruction of the wetlands and their functions. They view the 
definition of the verb "retain" as a means to keep in a fixed place or condition. I am 
convinced to retain wetlands in a fixed condition in an ecosystem as altered as the lower 
Valley is impossible. You should be recommending the enhancement of the system 
through the re-establishment of wetlands which have been altered or destroyed. 

While you may not be able to fully appreciate our position, I wot:ld suggest you step into 
our shoes when evaluating government initiatives. My career with the company has 
spanned over 20 years. During this period, we have seen laws passed by Congress which 
were predicted to have little impact on private lands eventually strip the landowner of his 
ability to receive traditional benefits from the property. We have opposed the 
condemnation of wetlands for mitigation under the Water Pollution Control Act. We 
have fought to maintain the silvicultural exemption in the Clear Water Act, which is 
necessary to manage our forests in an ecologically sensitive manner without regulatory 
interference. We have been involved in a successful effort through the Black Bear 

2 Interim Report Mississippi River Corridor Study. pages 10-11. 
3 Ibid., pages 10-11 
4Ibid., pages 10-ll 
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Conservation Committee to reduce the negative impact of the Endangered Species Act on 
the private property owners. We face a government initiative, the National Biological 
Survey, which recommends the use of "volunteers" to collect data. These "volunteers" 
are not required to notify us of their presence, or intentions. The data collected may not 
be available for review by the landowner. I might add that, all of these efforts have 
started with a study which stated the purpose was not intended to have the impact on the 
traditional uses of the properties that the promulgation of the law resulted in. I trust this 
will help you to understand our concerns. 

In summary, it appears unpatriotic to oppose the designation of the Mississippi River as a 
National Heritage Corridor; however, your recommendations leave many unanswered 
questions to the vast majority of property owners within the Valley region. The 
implementation of these recommendations should not be given to another government 
agency whose existence is perpetuated by such studies, and whose authority can be self· 
generated by the intrusion of self-defined regulatory ingress. The Mississippi River 
Corridor Study Commission should strongly support economic incentives that would 
allow our system the opportunity to produce the desired results. Your recommendations 
appear to embrace a regulatory approach that will be counter-productive to the future 
value of the region. Therefore, without more definitive constraints to the path this 
designation may take, the Anderson· Tully C9mpany stands opposed to the National 
Heritage Corridor designation for the Mississippi River Valley. 

If I can be of further assistance, do not hesitate to call. 

Sincerely, 
ANDERSON· TULLY CO. 

~~~~ 
Tony R. Parks 
Vice President - Land Manager 

TRP/yr 
cc: Parnell Lewis 

Martin Lewis 
George Arnold 
Don H. Castleberry 
Frank Davis 
H. Dan Derbes 
Don Ammons 
Gene HoHenstein 
Claude Jenkins 
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J)alma!tOAof 
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WORL.O TRAOE CENTER. SUITE 113<! • 2 CANAL STREET • NEW Of' LEANS. LA, 70130 • i504152~·720t 

March 2, 1995 

Mr. John W. Hoesterey 
Mississippi Rinr Corridor Slud)' Commiuion 
J>ost Office Box 40214 
Baton Rouae.loutlll.tn& 7083S-0214 

Dear Mr. Hoesterey, 

Our A>.-.·iatio" compri~eS SS member firms,llfiiC and small. national and 
intematoonal. The efficicnl and expeditious handling of freight in international 
t>eean commerce. both impon and export, is our forte. Thus. we view witb concern 
the U. S Congrc.,..initiated Sludy to determine the feasibility of creating a 
MiS&issippi ~r Nlllimurlll~e Cwritldr stretching from tbe mouth to its 
headwat..-s, encompassing counties adjacent to both banks If the tinal aim is to 
achieve Federal ~lion under the llewardship of the National Park Service 
with its doctrine of ·~ore and preserve, • tbis A.s«illfion is vehemendy opposed 
to sucb designation 

The towns and cities along tbe Mississippi evolved as trading centers aod 
have rei~ on tbe River and tis tributaries for !heir economic well·bemg 51nce the 
early days of this R.epubhc. Retwnin1 tu a •pristine. • ttbucolic .. state will wreck 
havoc on the indutlries dependent upon tbe River, leading to inverse 
condemnation. a land lockup resultins in losoes of jobs. revenues and eventu&l 
ownership of property. We cannot roll back the clock to Jelfersooian self-sufficient 
~ommunities with small flm*S and trade$men exchanaing goods and servi<;es. not 
dependent upon the outside world .. Today we live in a global economy. No one 
c.n predict with any eenaioty what tbe future may hold vis a vis new methods of 
employing the ltivcr for the benefit of domestic and international trade. A 
designation u propo5ed could seriously hamper future economic deveiopmetll 
which may see undreamed of technologies, modes of transport and infrastructure 
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Letter lo Mr. John W. Hoc:stcre)' 
Colllinucd 
Paae ·2· 

March 2, 1995 

d~velopmelll along the River that might prove inimical to any future guideli,.s set 
down by • "Heritage Corridor' designation. 

New O!l ... us' .res economy ia diroelly impacted by illlemational <:OIIIIMtCOI 

along the lower Mississippi to the tunc of nearly $4 billion a year. MIJ!y area jobs 
are symbiotically tied to aetivity along the Mississippi. We therefore led another 
~yer of Federal control over thil natural highway would seriously endaogcr in llte 
,.,.r term. the future eeonomie viability of our industry. The River should be put to 
its highm and best use, creatin& meaningful employment for rivcr·dependcot 
communities. Entrepreneurs and !Uk·takers will be wiUing to tackle new 
technolops to furthel' harness llte t11111Sportatioo resour<:e$ of the Mississippi, but 
only absent a llcrilai!e Cutridor deiignation. Otherwise, we may see a witherillg of 
a vital induSirial activity in this area. In conclusion, we strongly oppose 1111)' 

designation I bat would thnoat<m the long term viability of our induatry. 

INTERNATIONAl. FREIGHT FORWA.IWBBS 
& CU.~TOMS BROKERS ASSOCUT/ON 
OF NEW ORLEANS. INC 

c:<.:: Louisiana Congressional Deleption 
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Southern Pine Region 
Pulp & Paperworkers' Resource Council 

C().{\t.kl:t'!OKS_ 00;' \\T.$$1.\~ A.0.:(•J<J'J.1S ..;'! .\U,.t'I.GS. I" C 00.\. t'..:7 )f.,C.£k0: .U TlUI-l'JJ~"l: lAO!) f.':'':-12:KUfA.\ tWit t7~4tl4 

May 19.1995 

Hoootllble Jay Dickey 
2 3 0 Cannon Building 
lst & Independence SE 
Washington D.C. 20515 

s 
~~ 

( '. /;_ .. , I. /t­\. . / l • 

Jll!fiJ ... Ih. 

I am writ.itl8 this letter in response to 2 bills that soon v.ill be up for Matk Up 'I'be3e Bills are· 
HR 1280· Technical Assimnc.e Act of 95 
HR 130 I· American Heritage Area Act of 95 

As you are aware, The Pulp & Paperworlcers' Resoun:oe Collll<:il is "'elY much against the 
.Mississ1ppi River Hcntage Cotridor. We alq With several other groups who are undenigned.. 
feel like these 2 Bills mentioned abo1110 could, and would be another avenue for these people to 
W:e to pass the Heritage Corridor. 

\Ve feel like tha .MissiSl!ippi River Heritage Corridor would: 
1. Have a Seriom Impact on Property Rights and Qll tha ability of people to use their lalld, 
Z. F1.l!'\.lre development of The Great River Road may require ZOiliD8 restrictions, tyuJg up pnvate 

land without CO!llpen.sation; 
3. We feel like Econouric Developmeut and !be Unique Natura.!, and HUlll&n Resoun:es of the 

Corridor are lll.rea.dy being a&:quately addressed by the Sl.lltell, Federal Government, and 
eXl.Stiog Rc:giolll!! Organizations. 

I feel this whole Corridor Study lS being fueled by 3 "(hoops" of people 
1. De~t of Transportation· To put more IDO!Jil!Y m !heir budget and gain control 
2. Department of To=- To put more DlODIIY m their budget and !!ain OODtrol 
3 . Environmental "Green" Organizations- To gain eootrol. This group is sitting idly beck, 
waiting for legislauon to be passed, so they can jump oo board with the blessings of the 
Secretary of the Intenor. 

None of the3c groups take into, or care about the 100 of thousands of people who live and work 
din,ctly along this nvw. They do not cam about the F&l'DlCD, R.andlers,Loigern, or other 
workers. All they care about is Cootrol of Power and the Mighty Dollar. 

"'"'!iii!~'-: 
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MAy 18, 199S 

Opinion-Editor 
lles Moinas Register 

Tile May 14 editorial, "Upper Minbs!ppi barges and eczo.. 
nomic reality". is an opinion which deserves anotlulr view­
point for comparison. 

The lli\'R biologist who have declared that the Mississippi 
F.iver is fillina with silt are right, and any boater or 
fisherman will a•ree. However, sport fishing in the Missis­
sirpt is doing <;"ite ,...,11. thank YQII· 

The largest Alr.ateut Bus Tourt~a~~ent in America w.os held 
this year, April lS-22, on the Mississippi, at Quincy, 
Illinois. This recreational event was .ade possible largely 
because of water qua: ity i.mproveents on our ujor rivers, 
thanks to areat ;.,pr.,..,..ents in sewege and industrial waste 
treatment. 

The DNR biologist and envi~tal activists have not 
proposed a solution to the sediaent problem, except, to 
remove the Dams and levees and buy out all the bottoolands. 
A step back 1~0 years is not politically possible not to 
mention the cost. 

The 2.25 aillion acres of tilla~le la."ld e.long the naviga­
ble portions of the Mississippi, l4isscuri, and Illinois 
Rivers would eost $4 bi Ilion, not including buildings. Then 
there is the cost of flood proofing the highways and rail­
roads. If the EPA and FilS cost for de-construction is as 
expensive as their additional <:O$t to new construction whO 
knows how much it wou !d coat to reraovc tl'-..e 31 Dams. Then 
there are hundreds of ailes and •illions of tor.s of channel 
trainina structures. 

The five ~~&in rail lines that ee.rry freiat:t to the coast. 
3 Gulf and 2 Pacific, could not keep up trith the excess not 
~auled by baraes in 1994. A solid stream of tre.ins and 
truc~s just to heul what the bar1es haul now. What happens 
when frei1ht increases? How coold one new line to St. Louis 
make a difference? How OWlY new rail lines 110uhl it take? 
How Mny overpass brid&es? The Missouri HillhwaY llepart11ent 
says, that hillhnY uintenance for l truck is tlul equivalent 
or 1,000 cars. 

IW'USt.'ll'ING U:YU.C. DIW!'I.\CEDIS11UCTSNQI'111EIU.'I41..lo UUA."'~ 
OF TilE l!PPO MISS!SSIPI'IJII'l/Eil V.t.U.n' .IIIU.Il'IOI$. IOWA. AND MlSSOilRI 

DIRJ:CTOM 

$eot: ihll'~Stlmeyer • it 
Rl.l.llex I ll 

~.U..6:4:10' 
611/l6l .. 1l6 

Ouit,.,.ld· n. 
a.Jtfl 

Ntwlocon.U..6l2'7Z 
3<)91SJ>.Jl)1 

Cl&lt~ib~v.~·U. 
ll!.2.Sox2SO 

Wlt.et!w.tt, U. 6UP4 
217/:<2·!1:>9 

TotllStcir.tt·tA 
lt.iUII 

o.kvillt, tA $26-46 
ll919l1-<illl 

li;;h.ar!Otr~t·MO 
Rt4,Box6!W 

Watstm, MO 6449$ 
116-W:I-llll 
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If the Midwest can hold our share of the market, our bulk 
sraln shipments will double in the next 15 years. The 
Midwest farmer has certainly demonstrated the ability to 
increase production, all he needs is the infrastructure to 
deliver. 

The iropro,•ement of diets and increasina populations 
around the world will dramatically increase the demand for 
food. At the International Policy Council on A&riculture, 
Conference, Joachim Rathke, Geman Oil Millers ASsoc., said 
arain needs in importing countries wi II double in the next 
lS years. Weiruin Li, Chinese Academy of Agricultural Scienc­
es, said bulk grain imports by his country will double by 
:he year 2000. 

The !PC Conference concluded that the world must: In­
crease the ~reductive capacity of the world's best farm 
land; iroprove key infrastructure to ensure that the food 
grown reaches those who need it; adopt policies that facili­
tate agricultural trade. The issue is really of strategic 
defense, those that are hunary will fight for food. 

The world is very quickly deve!opina alona their water­
ways. Europe has just completed a mul t i-bi II ion dollar 
project to moo,re larae barges, on the Rhine and Danube Rivers 
throuah the heart of Eurcpe, from the !Oorth Sea to the Black 
Sea, and announced 526 billion in new projects. China has 
an.-aounced a $12 bi 11 ion flood control, navigation, and hydro 
project. South America has announced the Tiete-Parana 
Waterway project which wi 11 create $20 bill ion of in­
frastructure construct ion in the next S years, brina S 
mi 11 ion tons of new soybeans to the world market, and reduce 
transportation cost by 5 fold. 

The issue is how can we afford to restore our major 
Midwest rivers. The sedi~nent and sand must be removed and 
placed on the levee system. The improvements in flood 
control will assure navigation, create appropriate develop­
ment along the waterways, protect habitat frcm flooding, and 
restore habitat and recre&tion in the river. 

The Netherlands, "ho have 60ll of their country protected 
by levees, have had flooding problems, 93 and 94, alons the 
Rhine and Maas Rivers. After co.reful consideration they 
have decided the floodway capacities must be increased. On 
the Rhine which is leveed, ""terial wi 11 be dredaed frcm the 
river ancl placed on the levees with additional material from 
adjacant to the levees. The Mus River which is not leveed 
will be dredged to deepen &nd widen the floodway, !CO miles 
and 143 million tons. 

The cost to clean our nav!pble Midwest rivers is $2 to 
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S3 billion. a fraction of the abatldoMent plan, and will 
mean lOO's of billions in future ..:anoooie benefits. If we 
continue to slua it out over llboee fault it ts and refuse to 
d4ve!op a viable plan, the ClCII'Idition will continue to de­
teriorate, and you and I will neMtt" enjoy a cleaner river. 

Let us not forcet the u.s. ~ Corps of Engineers who 
have not defended their work very well, but deserve our 
salute for maintaining this vital syate~~ despite an unre­
lenting rhetorical attack by the envii'OI'IIIental industry. 
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MER R Dl A C K R IV E R 

WATERSIIED COUNCIL 

TO: Merrimaex River Watershed Council. 
Soard of Directors 

FROM: Ralph R_. Goodno 
RE: Briefing paper on the Pamiqewasset River 

Wild and Scenic Study 
DATE: January 29, 1993 

,QYERVIEW 

As you kno~ from past =eatings and our publications, the' 
Council is involved in the study or the Pemi River as ·a possible 
federal Wild and.Seenie River.· Our involvement began When we 
participated in aaatings and eititan organiting to support the 
designation of the river as a "study river" several years a9o. 
Being designated as study river requires an act of Congress end , 
waa accomplished with support of seven river communities about 
two years aqo. • • ·. · 1 

' ' Today, our involve~ant is on two levels. ·rirst, we ara a' 
technical cooperator to the National Park service (NPS) and·the , 
Pemi River Study Advisory Committee for the ctudy. our work is 
primarily· in public outreach includinq prepa.ring newsletters an;! 
designing and carrying out a public survey !or the study. Cnder 
our agreement Vith liPS, ·wa have received financial. cupport tor 
tbasa efforts through our Cooperative Agreement. We are also an 
independent advocate tor the study, but have pl&yad down any role 

·,as an advocate in order to l'laintain the appearance of 
objectivity. · · 

Our obligations to the NPS have been completed ~inca their 
budget was cut and we expended all the !unrls provided to us on 
their pro,act. The work we are now doing is more advocacy related 

·with our position baing an active ad'locate !or completion ot the 
study and broad public understanding of the reco~~endations and 
the nature of the federal Wild and scenic Mi~ prog~am • 

. However, ·We are· now ~aced with ~h• need to consider our 
position as to ~bather the River should be designated under the · 
federal program. Although the study has been rushed and is reallr 

.not complete, the New Hampshire Landowners Alliance, among . 
··others, have pushed the seven communities to include an art.icle. 
about desiqnation.in the warrants tor their March town meetings. 
The votes to be taken at these JOeetings nave boacome critical 
aincs people will be asked to either support or oppose 

694 MAIN STREET. 'liEST NEWBCRY. ~!A 01985·1206 (50oll JIJ.l777; fAX (50oll 36.3-5880 
~~ PORTS).!OUTH STREET. CO:-I~ORD. NH 03301·5<56 (6031 22• 8322 
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·, 
iqnation. If anou;~ coaaunitiea vote it dOwn, the KPS Yill not 

deaiqnation to con9rus and we will have t .. porerily 
the opportunity of receivinq protection and r.aource · · . 

assistance to carry out additional planninq and protection work · 
on this river. If KRWC is qoinq to take a position en . 
designation, nov is the t~a to do so, · 

SJYDYSTATUS 
~· NPS provides direction 'and staff assistance to an 

.advisory coa=ittee which is established by NPS.to assist in the 
study. The co .. itt•• is coaprisad of town deleqatad as vall· sa 

' , rspraaantatives of riparian landowners, business interests, civic 
groupe, and recreational interests. Other aqer.cies at the . 
raqional, state and tederal leval'also participate. Also the team 
includes a group ot technical cooperators, .soae ot whom racaiva 
financial support for specific tasks, These include ~we, the NK 
Oftica of State PlanninCJ, Society for the Protection of NK 

. Foresta and reqiona~ •plannin'i &'lencies; . . . , 

Curinq the last t~o years, ~· tea~ completed .the followinq 
· vork tasks: 

1) Database of riverfront landowners.' 
2) Public eurvay ot riparian landowners, users and other 

inta~esta~ residents a~d v~s~t=~s. 
3) Preparation of river corridor aap aeries fer each . 

. COllllllunity. . . 
,'4) £valuation of the river to deter-ina vhetbar the natural 

· resources qualify the river for protection under the 
proqru. . · · 

!J £valuation of current levels of protection ot the river 
•values vhich dasiqnation vould protect. This included a 
review ot each town's raqulations and other land uce 
practices. · · 

,S) Cavalopmant of a aanaqement plan, makinq racac2andatior.a 
t ·tor action to incr•••• protection. Thi• plan include• 

apacitic actions,·vho should carry thea out, and 
' : auqquta whera federal asaiatance ahould be availabla 

to carry out thaa11 tasks. ·. ' 
7) Public intor:ation aeetin<Js, publi~a, preas covaraqa 
. · · and outin9•. · ,, 

Thaae'products have baan ~ada available to cow=unitiaa and· 
other interested parties. Keatinqs have also'been bald on a 
raqular basi& tor d~liberation by the Adviaory co .. ittae, 
'includinq rftceivinq input.!rom the pu~lic. The Committee bas 
racomaended lanquaqe ot a varrant a~ticla to each com=unity, 
requaatinq·a ballot vote in March. 
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This Wild and scenic Study vas requaatad by tha .communities. · 
At the same time, the Pami River council presentad a proposal to . 
nominate the rivar as protected ur,dar· the state. of ·NH River · 
Manaqement and Protection Program. That no~ination was received 
by the stata River MolLnagamant Advisory Collll!littaa (RMAC) wb.!,ch is·. 
responsible for aakinq a recommendation to the commissionar of · 
the Oepartmant ot! Environmental Services. The Commissioner then 
sub=ite t~e proposal as a piece o! legislation tor consideration· 
by tha NH Cene:cal Court •. ·· 

.This process. was accomplished prior to beginninq the Wild 
and Scenic Study. However; this process vas vary di!!icult and 
debate heated due to concern by some landowners and business 
interests. one result.was the !ormation of the Naw H~pshire 
Landowners Alliance (NHLA), a .. group to=ed to tight state 
designation. Preslllll4bly their objection focused on the provision · .... 
which vould disallow dams in the protecte4 river segments, 
including killing the proposal to rebuild the hydroalectric 
facility at Livermore Falls. 

The NH!.A h '·now actively ti<;htinq c!.esigr.ation ur.der the 
federal program. They were ask to sit on tha project Advisory 
Committea and have done so:· Affiliated vi~h tte national visa use 
move~ent, they have used avery tac~ic to stop or alow down the 
study process, convince landowna~s to closa river access points, 
and provide misinformation about tho ramifications of federal 
designation tbrou9h the me.dia .and directly to landowners a.nd 
anyone who will listen. They have also held'ralliaa, bringinq·in. 
people !roc around ~· country to talk about the !IllS and their. 
bad experiences vith the federal government. Also, a nev · 
group, Friends ot.the Pemi has !o~ed to oppose the designation. 
This is a amall qroup ot! business people who support incraased · 
h¥c!.rcdevelopment. · 

rn addition to L~e public ou~re~ch work that the Council 
continues to do, a state~ida coalition bas been !o~ed funded by 

'·,the Merck Fund through tha Appalachian Mountain Clul:l. This 
coalition's purpose is to coordinate actions to'counteract the ... 
wise usa group in "•"' Hampshire. Similar coalitions are being · 
t'ormad in .oth~ northern !lew England states •. A statewide · 
coordinator is in place and a paid community o.rganizer is workin9 
in each ot the Pami communities to r~lly support !or designation. 
This work is'baing coordinated in Ne~ Hampshire t~~ouqh.tha · , 
society tor the Protection o! NH Forasts and a workinq committea1. 
inelud.~ng our stat! person, Oijit Taylor. · · 

\: 

.. 
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. . 'l'BE NEED ' . ~ 

Orqanizationa of all tyPes are nov beinq asked to t&ke·a I 
position on desiqnation. 'l'heaa not' only include HRWC, 5PIIH1', KH . , 

. Audubon, AMC an4 others, I:Nt abo· sporting fP,'OU.pa, gard~ . clubs~ ·. 
•· cona&l:Vation comaisaiona, other civic.orqa.nbationa and ·· . .' 
bu.s~& .. ell ·supported prilaarily thro,u.gb touris11. Everyone expe<::ts . 
the Cou.ncil to IIUpport d .. iqnation, but we have not. taken a 
position except in support of oompletinq the 'atu.dy. · 

. . n\~ ~ raC0111D~n4a~io~·. tli~t~~. Board\~~~ t~ ~~.,.;rt ~ , 
designation. However, ve aay·want to include caveats to that ·· 
support which will aliqn u.s With local oomau.nities.&nd expressed' 
concern. of landowners. ,'l'hase ~aveats in,clu.dea' '· .'· : .. , ·. , . ·, 

.. ""•., ,, , I , , . 

.- l) There will be no federal acquisition of land as a r4U1u~t 
· .1: i.9f_4aaign.ati0n as a Wl,l4.and ,Scez:ti.c·River, , 

2) .• ~~. win ·be ~o ~ner~~sed f~d~ral ~.~· 11~aqema~t in the .. ' 
· · rivar corridor as a direct result of designation. · 

\ ' • .. • • 0 ' .; '· 

l) 'l'bera will·~ 'f~daral au.ppor':t'in th-;. fon,"C.r tacbnlcal 
·, · ... ·assbtance .and tunding to carry ou.t additional.researc:h 

.: :. and protection ll~s.u.res. a~ the .1~1,_ "reqion.~l and ·.: -·~~t• -~~•v•~. . .... : . ,• ~ .. ~- ~· .' .. :. , . ,: . . ·. 1 .•. 

" •·, · 4) · 'l'hat' cu.ne~t iocal · author~ty over. 1~ ~ •• be ... ~.t~inad. 
. '·. '· .. : \ . . . . . . . . ' . ~ ~ .· .:· . . 

.We are prepared 'to answer question• at the aeatinq. If you. . 
want further diacu.saion or have specific questions you need · 
anawerad.betora'ou.r aeetinq,· please ~~n·t baaitate to contact ae 

·or Dijit·Taylor (603-224-1322). ·, · ·• · . , . 
. '"l.'·.· .. ~ ... , . . .· ' ' ,. .. . . ':-

·1 i _, .. I \ ~ 
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• 
United States Department of the Interior 

NATlONALPAIUCSEII.VICE 
M•tUIIIo ....... u--._., ~ O:Uw.m:l 

Kay 18, 1994 

Ma. Jennirer M.urpl::ly 
Office of senator Robert c. smith 
332 Dirksen Senate Office Buildinq 
Washington, DC :10510 

Dear Ms. Murphy: 

This letter is in response to your inquiry to Kr. Jamie Fe argh 
of my stat! regardinq the status of the PUtigewasset Wild 4 
Scenic Riwr Study. It is ay lmClerstandinq that yaa:r call to Mr. 
Foeburqb. waa prompted by a rllq\laat. b:'Cll lb.'s. Jobnscm of th Haw 
Hampllhire ·l.andcnmers Allianoe. She hu made similar re ot 
lH. that, dUe to my. past experi.nca with her, I have retu to 
answer. Nonatllaless, r Ul pleased to provide this in:tor'llll!l ion to 
you. I will &1150 t&ke the opportunity to provide you with my 
impressions ot the activitiaa of Mrs. Johnson ani:! the New 
Hampshire Landowners Alliance. 

~endit;urelf 

The National Park Service ori~ina1ly aat~ted that the at dy 
woulc! coat $2!50, 000 and could btl COlllplatad in three ~ara. 
Between FY 91 and l'Y t3 the National Park Service apent $2 0 1 447 
on this project. This amount inclUded cooperative agreeu ta, 
Alarielll, ot:t:ic::e expancUturaa, overhead,· travel, and. 
miscellaneous expenaaa. 

study Pro4uw . 

The to11owinq products have been produced: 

- Pamiqewasset Wild and Scenic Study Ccmmittee Notebook 
1992)' 

- A report on opportunities tor connecting' the rivar to town 
Plymouth (May :l.992), 

- study newa.lettera {June 1992 and January 1993), 
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- a pub~ic opinion ~ (Dec~ 1992), 

- an evaluation of -Utinrl ~i~ prot.ction report 
1993), 

- a dr~t Puliq8WUI..t Kivu- JCaDag..-nt Plan (January 11J93 , and 

- a draft Eligibility and Claaeification Raport (Karch 199 

ltatwl g( Study Bcpgrt 

The cml.y product• not yet produced are the draft and fina 
reports. A rough in-houae draft wa. prepared prior to the 
departure of the Paiqewaaaat pz·oject manager for a:~th..­
poaitio:n in July 1993. our plan at that time waa to co111p 
report in PY 94. &aweve:r:, the Borth Atlantic Raqio:n'• PY 
budget t~ it. vilcl and aceic· rivera diviaion vas decraaa 
over 40-t ·from the n 93 level while t:h• vor:t loac! raain 
constant. Givan thie c!ec:reaee we were not able to hire a 
replacelllent for the project manager. 'l'o co:mplete the rep 
under t!wee cirCIDI8ta:nce. would have required di vertinq • 
from other prgjec:ta t~ wbich we are already lltretched f 
thin. Hence, the dllciaion va• ucfe to put off c0111pletion 
~-
xra. Joh:nscm has requested a ccpy of the in-hoUse draft r 
fta report b DOt to the point wbere it ia appropriate to 
to the 98Dta:r:al pmlic. ~. it 1a aqency policy that 
of thb natura aw~t undergo policy review by our WalfhJ.Dqt 
office pzoior to nl ... e. Al:cciZ'Ilil1qly, I - not at li 
provide a capy of the currant prel.ilDinary dz'att to Kr. 

I •aould auo aentiOD that the ti:sely CCJ1Pletion of the • 
dalayac! =e to the antics of the Lanc1ownera Alliance. I 
that our projec:t 111U1ai)U' wu ton::ecl to .panel at 1-at hal 
time addr•••inrl Luldovn.r Alliance firuto:nut rather than 
or. t~~ ta~k• necessary to fulfill the Congraaaional dire 

study opposition 

Since the beqinninq of the Pemiqewaaaat project lira. Jobn 
the Landowners AlliaDc:e have been atteaptinq to thwart ef 
the Rational Parlt service to conduct this atud.y •• diract 
conq:r:-•. :r have watched aa they knowinqly spraacl falaeh 
uliqned Rational Parlt Service a taft, attampta4 to fix a 
opinion survey, and intimiclated those unvilli119 to accept 
odd. vi- o~ reality. I have been told o~ t!lreataninq l&t 
telephone call•, dama9e to perwonal property of people 
apeak out tor: the public iDteraat, and (on the Merr.illl&clt) 
of boycotts of local buein•••-. I liiJI'Mlf have been thre 
\fi th bodily har:m a• bu at le .. t one of my ataff. The 
poate~ that Kr•. Jolm.on produced and which displayed a 1 



o:t the lfa'l:.icmal Perk Sevie~~~ project una<;e waa parti 
inapproprate aD4 ~temtive. · 

OVU' rq care« t bave worked. in all pu1:8 ot tU ccuntry 
t:yp- ~ people on all aiclea of enviro-m:a.l iuuu. 
b&v. :t Cl:lllez"'Ncc RCil a i:UJip:t.y o:t viciousnua, hat.e, and. 
ClishOMIIJt:y •• :r a- wi tneaaed. in tha p.,U Valley. 'l'bare 
~, many :tine people in tbue cOIIIIIImitlu. tt 1a 1Dd 
un:tortwlatA that tbey :wst .be a.dd.led with the anti--d atic 
.m::ica o:t a ainoriey of people who · •- the vorl4 tllrough laaae• 
clouded by it;nOrance, avarice, &.l'ld ohseasj,on with non-axi tent 
conspiracy. 

CRncluaion 

'l'he. lfational Park Service baa mac:!e .f.t. cl~ar ft'Qlll day ona a.t 
wild and scenic deei9ftatian will not be r$commende4 it th s ia 
not in accord witb tbe wishes of local c:ol!lllllmitiea. Wben 
released, tha dl:'a:tt et:ucly report will speaifically discus town 
votes. It will •lllo point out that these votes vera ·heav ly 
influenced Dy the fear and intimidation instilled upon a by 
atudy QPPcnanta. 

Given the other rupona~ilitba of my division to on11o 
projaot:a that have viable posaibilitiu to protect some o 
lb'lglend'• blportan1: river resources, I cannot. juati.ey di 
of a~t to CO'IIIplete the Poi report at this tilne. 

I velcoma your eomM~Uts raqa.rd.ing" the taCt tlui.t shcul.d be 
to aomplata this project.. I also welcame your tho'W;hta r ..... -=....,= 
how the National Park service aDd. the clelaqation might 
tCICJflltbar to coru!ucit tuture atudiea of this nature Wbe fa 
forces, such 11.8 tbe AI.liance, Who wisb to oQ&truc:t ~eder:al 
apncia• in carrying' out ~ ciirec:tives of the conc;raaa. 

If you hava any further quaationa 1 pl-•• .faal free to cal 11e at 
(fil7l 22:!-.5130. 

Sincerely, 

DZ'ew o. Parkin 
Diviaicn Cb.iet, 
Ri vu-s and Speaial st:wU-

cc: Donna. GUIII.Cba 
o~tic:e ot Senator Robert Smith 
50 Pbi1lippe Cote St. 
Manchester, !Ill 0.31.01 
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MEMORANDUM 

DATE: June 8, 1995 

TO: Dwayne Gibson • House Resources Committee 

FROM: 

RE: 

Thank you for speaking with me today. As I mentioned in our phone conversation, I have 
not been directly impacted by the ESA, S-21, etc. However, as a native Californian and 
American Citizen I am indirectly impacted by these egregious Acts. 

I represent individuals and organizations in our petition to rescind the Desert Protection 
Act, one ofthe biggest land grabs by the Federal Government, and have been working 
with the California Taxpayers' Network., Inc. on repeal of the now expired Endangered 
Species Act and the writing of a new, common sense ESA addressing and balancing the 
needs of the true endangered species, private properly owners and their families, along 
with the needs of other species. 

On the issue of private property rights, I request we look at the question of ownership and 
jurisdiction. According to the Constitution, Article I, Section 8, Clause 17, the Federal 
Government's land acquisition is strictly limited. It has no business being the large land 
owner that it bas become. 

I am attaching with this memo the latest challenge from one of our co-petitioners to 
rescind the Desert Protection Act, Mr. Robert "Bo" Brown. The full notebook., Petition 
Congress for Right of Redress: Rescind the Desert Protection Aet, is in the hands of: 
Congressman Duncan Hunter's L.D., Wayne Hickey; Congressman Don Young's Chief of 
Staff: Chris Fluhr; and Elizabeth Megginson there at the House Resources Committee. 

As per Steve Hanson, I will also be representing The Outdoor Channelvm at the Media 
table for the June 13 hearing. We, at the channel, strongly support the Constitution and 
Private Property Rights through our issue-oriented programming and network with private 
property rights groups across the nation. 

Thank you for the opportunity to attend the Task Force Hearing and submit this brief 
summary of my work. 

Trudy Thomas, 41386 Magnolia Street, Murrieta CA 92562 
Day Phone: (909) 699-6991 ·The Outdoor Channelsm FAX: (909) 699-6313 
Evenings: (909) 677-4761 FAX: (909) 696-9421 
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Robert R. Brown Jr. 
11222 Colorado Dr. 

Madera, CA 93638 
( 209) 674-0267 

Bureau of Land Management 
David Me Ilnay, Realty Specialist 
2800 Cottage Way 
Sacramento, CA 95825 
(916) 979-2840 
(916) 979-2098 Fax 

Re: PL103-433, Section 707(b)(l-4), Lists of Lands. 

Dear Mr. Me Ilnay, 

The Desert Act mandates that the Secretary shall send lists 
of land classification to the House Committee on Energy and 
Natural Resources within six months of enactment. As of May 
1, 1995 no lists required by law under Section 707(b) have 
been sent to the Committee. Both public and private interests 
suffer by the failure to disclose this information. 

The Desert Act changes land use policy on million of acres 
within southern California. Precise information concerning 
land classification boundaries and impacts did not reach the 
public. An environmental group copyrighted the maps used by 
Congress; access to the citizen required paying substantial 
fees to a printing company. The Act gives preferential land 
exchange treatment to the California Teachers Retirement System. 
Curiously, Lanfair Valley map alterations occurred which give 
higher acquisition priorities to Catellus over citizens. 

Secretary of Interior Babbitt on April 27, 1993 testified 
at the Senate Subcommittee on Public Lands his reluctance 
to "be required to prepare a list of every acre of land under 
Interior's jurisdiction that might fall into the broad categories 
of lands identified in the legislation." This intent contrasts 
with his desire under a National Biological Survey to 
confidentially catalog every parcel of land with attributes. 

Can you specify date(s) complete lists of lands mandated by 
Section 707 of the Desert Act will be compiled? Can you make 
available all material compiled to date? 

Sincerely, 

~R~ 
Robert R. Brown Jr. ~· 

cc: Congressman Radanovich/Ellen Shepard 
Congressman Lewis/Jeff Shocky 
Assemblyman House/Jennifer Jacobs 
S'upervisor Marsha Turoci/Len Smith 
East Mojave Property Owners Association/John Brown 
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I'ETITION CONGIU:Ss FOI{ RI<aiT Of REDRESS 
tu:snNil Dt:.SF.RT PROTECI'ION ACT (S-21JIIR-SI8) 

\\'IIEREAS. the Calil<>rnia Desert l'rotcchon Act. sponsored by Senator Feinstein, grants the California 
l'~.o·a~hcr:-; Ri.'tin:mcnt System explicitly and non-profit conservancies by practice~ preferential land exchange 
sch~mt::; as a result of a governmental process that ex dudes residents. inholdcrs and a nationwide backlog of 
prop~.-•rty uwn~.:rs left in am.•ars: the California Statl.' L~:gislaturc cannot deny due process and equal protection 
to cxdudt:d groups by \.'cding Jurisdiction of these exchange lands to the fcdcraJ government . as required by 
the Encla\'c clause of the lJ, S. Constitution; nnr can the federal government exercise the Property clause without 
prejudicing claims "of any state"; and 

WHEREAS. the California Desert Protection Act unnecessarily withdraws an additional seven million 
acres and disregards activities and findings of a major study, summarized in a color State Wilderness map, as 
distributed by the Interior Department that detlncs "suitably recognized wilderness areas" under the California 
Descn Conservation Area Plan. as mandated by Congress and implemented and managed by the Bureau of Land 
Management since 1976; and 

WHEREAS. the California Desert Protection Act requires Congress to authorize, without the capacity 
to appropriate the $1 to $3 billion necessary, the purchase of non-wilderness areas, promoted as wilderness and 
non-parklike areas to he maintained as National Parks, increasing maintenance and infrastructure backlog of 
existing parks or requiring increased annual appropriations~ and 

WHEREAS. the California Desert Protection Act conflicts with the existing General Plan of the affected 
counties, nor were the Supervisors of the affected counttcs offered opportunity for material input, nor were the 
elected LI S. Representatives allowed material input to Congressional subcommittees; and 

WHEREAS, the California Desert Protection Act takes existing water rights "necessary for the purposes 
of the Act," but the California Constitution requires that any federal agency purchase of real property must 
conform to California law; and 

WHEREAS. the California Desert Protection Act eliminates historic easements, rights-of-ways and 
private enterprises that severely limits custom and culture with regards to hunting, fishing, rockhounding, 
ranching, recreation and·related activities affecting California citizens, visitors from other States and nations, 
which violates Police Powers assuring public health and welfare that cannot he suitably mitigated without 
substantial public expenditure for new infrastructure and facilities elsewhere in the State; and 

WHEREAS, the California Desert Protection Act will cripple crucial present and future industrial 
operations that require commercial and rare earths minerals that are otherwise located only in China and 
effectively disenfranchises the individual minerlprospcctorlgcologistlexplorer who historically patents and initially 
operates America's raw material operations due to government's inability to underwrite the immense cost and 
the decades of effort required by the discovery process which will precipitate a cascading negative cycle of ( 1) 
reduced State and County tax revenues, (2) increased materials acquisition costs for public works projects 
(gravel, iron. etc.) and private industry (rare earths for color TV's, electric car batteries, sensitive government 
projects, etc,) (3) force adoption of incremental per-capita tax increases ( 4) that will further depress California's 
and the nation's already depressed economy; and 
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Pa1!c 2. of 5. 
PElTriON CONGRESS FOR RIGHT OF REilRESS: RESCINil llESERT I'ROTECTION ACT 

WHEREAS, the California Desert Protection Act makes Congress appear to condone bad science. haJ 
economics and bad law, 

THEREFORE BE IT RESOLVED that we, the undersigned, formally Petition Congress lor Redress of 
the above grievances before a Congressional Committee of competent jurisdiction; and 

BE IT FURTHER RESOLVED that we, the undersigned, formally request from Congress a Commillec 
of competent jurisdiction to direct the U.S. Attorney General to undertake an investigation and appoint a Special 
investigator who shall regularly and finally report its finding to the designated Congressional Commi!!ec for 
action. 

SUBMITTED BY: 

"'~'"" co~cy Fred Norris, County Republican Central Committee (909) 785-1514 
Trudy Thomas, County Republican Central Commi!!ee (909) 677-4761 

s~'-''ooc'"""' Dehnert Queen, Small Business Development Corporation (415) 433-7497 
Modm ""'""· Robert Brown, East Mojave Property Owners Association (209) 674-0267 
"''A"'''~""'"" John Brown & Chris Brown, East Mojave Property Owners Association (818) 353-9283 
o~,,c,~., Don Fife, National Association of Mining Districts (714) 544-8406 
s~ "'~"ooc'""" Lois Clark, East Mojave Property Owners Association (619) 733-4300 

****************************************************************************************** 

AS OF MAY 10, 1995 ENDORSED BY: 

1. East Mojave Property Owners Association 
2. California State Assemblyman Keith Olberg, 34th District (Author of AJR6 calling upon Congress 

and the President to repeal the Desert Protection Act. 
3. California State Senator Bill Leonard 
4. California State Senator Don Rogers 
5. California !ltate Senator Ray Haynes 
6. California Forestry Association 
7. Nevada Public Lands Alliance 
8. Mother Lode Research Center 
9. Jean S. Klotz, Attorney at Law 

10. Georgetown Divide Republican Women Federated 
11. James and Margot Dent, San Jose, CA 
12. James and Kathy McBrayer, Saratoga, CA 
13. Sue McBride, San Jose, CA 
14. National Association of Mining Districts 
15. Holcomb Valley Mining District 
16. Ruby Mining District 
17. Lone Valley Mining District 
18. Ord Mountain Mining District 
19. Rand Mining District 
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Pai.!.C ·'· nf 5. 
I'.~UTION CONGRESS FOR Rl<aiT Ot" IHJliU:ss: RESCINI> OESERT I'ROTECTION ACT 
I'NDORSF~lFNTS continued. 

:!0. lkvcragc r-.·1ining District 
21 Padli~.: Mining AsBociuh:s 
; ., fmhu'o t,-"1ining District 
]J Albcrhill Mining Distril:t 
~..t. SJn Antonio Mining Distrkl 
:;5, Anlf!riean /,and Ri~IU.\' :fssot.:iatiml 
:!A \V~.:sh:rn Mining (\)UncHs, Inc. 
27. Radrunakcr Mining District 
1X. Bear Valley Mining District 
29. Emerson Lake Mining District 
30. Public Lands for the People (PLP) 
3 I. National Outdoor Coalition (NOC) 
32. Gold Belt Springs-Hunter Mountain Mining District 
33. South Park Mining District 
34. Clairville Mining District 
35. Goler Mining District 
36. Acton Mining District 
37. Weaver Mining District 
38. Joseph Klaeger, Indio, CA 
39. Peggy Neal, Coachella, CA 
40. William Engstrom, Indio, CA 
4 I. William Ptak, Indio, CA 
42. COMTRANS - William J. B. Kerns, Houston, CA 
43. United Prospectors. Inc. - California 
44. United Fol/1' Wheel Drive Association.- Felton, PA 
45. Indiana Four-Wheel Drive Association 
46. California Off Road Vehicle A.•sociation (COR VA) 
47. California Desert Coalition 
48. Pam Mahle, "Property owner in the California Desert" 
49. Arnold R. Parker, Jr., "Private citizen, California" 
50. E.N.O. U.G.H. (Enraged Natives Opposing Underhanded Government Hanky-Panky) -

James Ay.,;, Chainnan - California 
51. Irwin & Reva Lee, Quartzsite, CA 
52. Matk Americk, Modesto, CA 
53. Doris McKinstry, CA 
54. Ccmral States Federation of Metal Detector and Archeological Clubs, Zeeland, Ml 
55. Billy Shivers M/Sgt. U.S.A.F. (Ret.), Longview, TX 
56. Discovery Electronics Ron Shearer 
57. East Texas Treasure Hunters As.mciation. Longview, TX 
58. Frank Monez, San Jose, CA 
59. Christopher Hunt, Cheverly, MD 
60. David Lawrence, Knoxville, TN 
61. Middle Tennessee Christian Four Wheelers - Bob Kirby, Hendersonville, TN 
62. Jerome Brown, Vacaville, CA 
63. Rohert Dallczottc, Santee, CA 
64. Federation of Metal Detector & Arclf<•ologiml Clubs, Inc .. l'ortland, OR 
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P:u:.~ ·L or 5. 
PI':TITION CON<au:ss FOR ltiGIIT OF ltEORESS: IU:SCINO OESERT PROTECTION ACT 
L~D( )j{SJ]\1t:N \'S -.·(\OtinuL'd. 

()5 Ucorgc \Vccks. C!\ 
6h. James T llann. Sacrmncnw. CA 
67. Tl?rn.·nc~? Crenshaw, Santa Clara Treasure lluntcr Society, CA 
6~. Maxine I !ayes fi._)r People For The Wesl 
f1\) :fssoc.:iation t~r El Dorado County Bernard Carlson, El Dorado, C A 
70. Coali11o11 Don Amador, Idaho Falls, lD 
71 Yamaha Kawasaki of Indio. CA 
T2 CharEc Bro\\·TI, Loomis, CA. 
73 Martin Kelly, San Leandro, CA 
74. S'outlwrn Four fVheel Drive Association ~ D<tvid Borum, MadisonviHe~ TN 
75. Russ Madsen, Lancaster, CA 
76. James and Mary Cornwell, Walnut Creek, CA 
77. Woody Woodworth, Coarsegold, CA 
78. Bruce and Karen Emerson, Foresthill, CA 
79. California Taxpayers Nerwork, Inc. - Bonnie Kibbee, Alpine, CA 
80. Oregon Lands Caalirian - Jean Nelson, Portland, OR 
8 I. Paladin Group, palm Springs, CA 
82. Randy Pope, Alameda, CA 
83. Public L<md> For rhe People "Multiple Use Without Abuse"- Barret H. Wetherby 
84. Jim Bagley, Mayor- Twentynine Palms, CA 
85. Steven W. Pirkio, CA "citizen and taxpayer" 
86. J. T. Marott, San Pedro, CA 
87. JART Direct Mail - Art Jensen, CA 
88. George and Nancy Rohrer, Hennosa Beach, CA 
89. Ray Hunter, Sutter Creek, CA 
90. Margaret Smith, Hesperia, CA 
9L Dave Johnson, Grand TerrdCe, CA 
92. Riverside County Republican Central Committee, February 21, 1995. 
93. California State Republican Party by unanimous vote, February 26, 1995 

(State Convention Resolution No. 895-32.) 
94. The California Republican Assembly (CRA) by unanimous vote, March 26, 1995 

(State Convention Resolution No. 395.11) 
95. American Rights Coalition, Temecula, CA 
96. Jim Williams, Costa Mesa, CA 
97. Cla}10n A., Jan W. and Arthur Ray Terry, Apple Valley, CA 
98 Donna Chisum, President of California Association of 4-Whee/ Dtive Clubs, Inc, 

Bakersfield, CA for: Tom Chisum; Doug Hawley; P. Ganthcr; \V. A. Hodges; Sandy Worley; 
Kim Millington; Everett E. C.; A. H. Adam; Terri Seawell; Marcia Skaggs; Monica Martin; 
Beth Hodges; Rebecca M. Lasiter; Gus H. Del Alio7.ar; Jason Martin; Margaret Rimmer; Robert C. 
Worley; Thomas R. Worley; Rod Bear; Fredrick C. Williams; Lynn R. Brown; Danny Aranjo;John 
Millington; Linda Sue Melton; Kathy Boriack; C. Krafelt; Heidi Anderson; David Soutes; Richard 
Lamb; James A. Walker; David and Janice Davis; Larry Rossiter; Richard J. Giotto; AI Blair; 
Anabela Lamb. 
Also for these Northern California Citizens: 
K. L. Napolitano; Douglas J. Sinclair- V.P, Capital City Mountain Goats; Margaret S . 
David C. Douglas; Ashley R. Douglas; Karen Overton; Ken Fuchscr: Carl Jacanell; Donald 
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Page 5. of 5. 
PETITION CONGRESS FOR RIGHT OF REDRESS: RESCIND DESERT PROTECTION ACT 
ENDORSEMENTS continued. 

Michael T. Moore; Amanda M. Moore; Barbara Kessler; Barry Yellin; Mike Teddtner; Kurt 
Elder; Art Mayne; Kenneth R. Carlson; Ray W.; Ed Dunkley; Charles M. Smith; Kathy Porter; 
Pat Bashore; Nellie Malloy; Cheryl Malloy; Vic DeLong 

99. Roland "Eddie" Arnold, San Diego, CA 
100. Robert W. and Faith Harper 
I 0 I. Bonnie S. Ferguson 
102. Philip E. Bender .......................................................................................... 
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* * * ENDORSEMENT AND STATEMENT * * * 
REGARDING RESOLUTION TO PETITION CONGRESS 

FOR RIGHT OF REDRESS: 
RESCIND DESERT PROTECTION ACT (S21foiR-518) 

Statement: ____________________ ·~-------

Signed (Name/Title): __________ ______ ____ ___ _ 

Date: _________ _ 

Print Name:. ___________________________ _ 

Print Address/Gity/Zip:. _____________ ________ _ _ 

Phone (Home!Office):. _____________ FAX:. ________ _ 

****************************************************************************** 

RETURN BY MAIL TO: Trudy K. Thomas, 41386 Magnolia Street, Murrieta, CA 92562 

Phone: (909) 677-4761 (evenings) or (909) 699-6991 (The Outdoor Channel- days.) 

or RETURN BY FAX: (909) 696-9421 

0 
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