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REVIEWING THE PERFORMANCE OF THE
SOCIAL SECURITY ADMINISTRATION AS AN
INDEPENDENT AGENCY

THURSDAY, JULY 25, 1996

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10 a.m., in room
B-318, Rayburn House Office Building, Hon. Jim Bunning (Chair-
man of the Subcommittee) presiding.

[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON SOCIAL SECURITY

FOR IMMEDIATE RELEASE CONTACT: (202) 225-9263
Tuly 12, 1996
No. S8-6

Bunning Announces Hearing to Review the Performance of
the Social Security Administration
as an Independent Agency

Congressman Jim Bunning (R-KY), Chairman of the Subcommittee on Social Security
of the Committee on Ways and Means, today announced that the Subcommittee will hold an
oversight hearing to examine the performance of the Social Security Administration (SSA) in
its first year as an independent.agency. The hearing will take place on Thursday, July 25,
1996, in room B-318 of the Rayburn House Office Building, beginning at 10:00 a.m.

In view of the limited time available, oral testimony will be heard from invited
witnesses only. However, any individual or organization may submit a written statement for
consideration by the Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

Public Law 103-296, the Social Security Independence and Program Improvements
Act of 1994, established SSA as an independent agency beginning on March 31, 1995. As an
independent agency in the executive branch of the Federal Government, SSA’s primary
responsibility is the administration of the Old Age, Survivors, and Disability Insurance, and
Supplemental Security Income programs, which currently pay benefits to 50 million
recipients. By 2012, the year in which Social Security benefit payments are expected to
exceed Social Security tax revenues, the number of recipients is expected to exceed
60 million. At that time, benefit payments will approach 8 percent of the gross national
product. The change in the status of SSA was intended to improve public service by both
stabilizing top management and alleviating political pressure on the agency.

In announcing the hearing, Chairman Bunning stated: "I am very interested to see
how well SSA has used its expanded authority to function as an independent agency, now that
it has completed its first year of operation under the new law. Specifically I am interested in
how well SSA’s management is doing at running a large, complex independent agency, on
which millions of Americans now depend, and on which many more millions of today’s
workers will depend in the future. Our Subcommittee wants to know if SSA is at least taking
the necessary steps to build itself into an independent agency equipped to meet the many
challenges it will soon face as we begin to address the long-term solvency issue and the
problems in the disability program, to name just two. I have asked the General Accounting
Office (GAQ) 10 examine SSA’s progress in a number of management and policy areas, and
to report its findigs at the hearing.”

FOCUS OF THE HEARING:

The Subcommittee will focus on the findings of the GAO review about SSA’s
progress in establishing its independence as the agency positions itself for future challenges.

(MORE)



WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY
PAGE TWO

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) copies of their statement, with their
address and date of hearing noted, by close of business, Thursday, August 8, 1996, to Phillip
D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of Representatives,
1102 Longworth House Office Building, Washington, D.C. 20515. If those filing written
statements wish to have their statements distributed to the press and interested public at the
hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on
Social Security office, room B-316 Rayburn House Office Building, at least two hours before
the hearing begins.

FORMATTING REQUIREMENTS:

Each statement pressatad for printing 1o the Commities by » withess. any written statement or exhibit sabmitiad tar the printed record
oF any writisn ccmments in reaponss 10 & request for written comments must canform to the guidelines listed below. Any statement or
wxhibil pot io complianes with these guidelines will not be printed, bat will bs maintained in the Committes Mlas for review and use by the
Committes.

1 Al statoments and any accompanying axhibits for printing must be typed in singis space on legal-size paper and may not
exeeed a total of 10 pages including attachments.

2 Coples of whole documents submitted as axhibit matsrial will not be accepied for printing. [nstsad, exhibit material shoald be
referenced and quotsd or paraphrased All exhibit material not meeting these will be in the files for
review and use by the Cammitzes.

3. A witness appearing a a public hearing, or submitting a statament for the record of a public hearing, or submitting writtan
comments in respouse ta a request far by the must include an his statement or submaission a list of all
clients, persons, or organizations on whose behalf the witnass appears.

4 A sheet must each listing the uame, full address, & telepbone number where the witness
or the designatsd reprasantative may be reached and a topical outline or summary of the camments and recommendatians in the full
statement This supplemental sheet will not be included in the printed record

The above restrictions and limitations apply only to matarial belag submitied for printing. Statements and exhibits or supplementary
material submitted salely tar distribution to the Members, the preas and the public during the courss of a public hearing may be submitted 1o
otber forms.

Note: All Committee advisories and news releases are now available on the World Wide
Web at "THTTP://WWW.HOUSE.GOV/WAYS_MEANS/" or over the Internet at
*GOPHER.HOUSE.GOV" under "THOUSE COMMITTEE INFORMATION’.

ETTIT)
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Chairman BUNNING. The Subcommittee will come to order.

Today the Subcommittee will examine the Social Security Admin-
istration’s performance since becoming an independent agency.

For the record, I would like to say that Andy Jacobs and I began
working on separating SSA from the Department of Health and
Human Services soon after I was appointed to this Subcommittee.
Our efforts resulted in the enactment of Public Law 103-296 on
August 14, 1994, finally making SSA an independent agency.

Congress recognized that Social Security is too important to the
American people to be kept in the basement of HHS, or the subject
of political gamesmanship. By making SSA independent, we made
every effort to ensure that Social Security is removed from politics.
We also intended that its management be based on good policy and
sound financial principles, not on who sits in the White House or
in the Speaker’s chair.

Congress depends on the advice and counsel of SSA’s field man-
agers, actuaries and policymakers to give us an accurate picture of
what is happening with the program. In a bipartisan fashion, we
must make decisions that affect the lives of millions of Americans.
Long-term planning and strong, attentive management at the high-
est level is critical for SSA, as its challenges and demand for infor-
mation from the public and Congress increase.

Congress provided SSA a substantial increase in its statutory au-
thority to act independently beginning March 1995. If SSA fully
uses this authority, it has the ability to set up its own direction,
as well as having a major role in deciding the future of Social Secu-
rity.

Of course, SSA leadership will be the deciding factor in whether
this occurs as Congress intended. After 15 months as an independ-
ent agency, SSA should be well on its way. We shall soon hear if
that is the case.

Today we will hear from Rogelio Garcia, an expert in government
from the Congressional Research Service, who will tell us what
SSA could do using its expanded authority as an independent agen-
cy. Then we will hear from the Comptroller General, who will tell
us what SSA should do in using its authority as an independent
agency. Finally, we will hear from the Commissioner of Social Se-
curity, who will tell us what SSA did do in its first year with the
expanded authority Congress gave it as an independent agency.

In the interest of time, it is our practice to dispense with opening
statements, except from the Ranking Democratic Member, Mr.
Jacobds. All Members are welcome to submit statements for the
record.

I yield to Congressman Jacobs for any statement that he might
want to make.

Mr. JACOBS. Thank you, Mr. Chairman.

Mr. Chairman, you cited a date, and let me cite a date, also. Au-
gust 4, 1996, 2 p.m. eastern, via ESPN, we will have the oppor-
tunity to see our fine Chairman inducted into the Baseball Hall of
Fame. As 1 told Congressman Portman a few moments ago, both
I and my VCR will be watching.

The only other thing I want to say is that it’s rare on this Earth
when anybody succeeds so well at the top of the game in two dis-
ciplines. Mr. Bunning’s baseball career is a part of American his-
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tory, legend, and it’s been a pleasure to play ball with him in poli-
tics. His service in Congress has been sincere, talented and tireless.

I don’'t throw much poetry around, but I think this is an apt de-
scription of your service in the Congress. You have excelled in two
disciplines and that makes you rare, indeed. I am grateful for your
friendship and really the friendship of all my colleagues on this
Committee.

I hope that’s a little better valedictory than I said a few months
ago, when I said valedictorian instead of valedictory. Dr. Chater,
that was my problem. With these Ph.D.s, you have to be more care-
ful. She wasn’t in the room, and I'm glad she wasn’t.

Chairman BUNNING. Thank you, Mr. Jacobs. I appreciate that
very much.

Before I call our first witness, I would want to mention that Con-
gressman George Brown has submitted testimony expressing his
concerns about the proper assignment of wages to workers’ Social
Security earnings records.

I ask unanimous consent that Mr. Brown’s statement be placed
in the record.

[The statement of Mr. Brown follows:]



CONGRESSMAN GEORGE E. BROWN, JR.

Testimony Before the Committee on Ways and Means
Subeommittee on Social Security

July 25, 1996

Thank you, Chairman Bunning, for the opportunity to testity belore your
subcommittee on an issue that is of great importance and relevance to this hearing on the
Social Security Administration’s performance as an independent agency.

When Congress voted to make the Social Security Administration an independent
agency 1wo years ago, it did so for a number of reasons. Primary among these was 1o
take partisan politics out of the decision-making process of the Social Security system, as
much as possible. In doing so, we hoped to renew the faith of the American people in
Social Security and instill a greater sense of income security for the American people.

| would like to draw attention to a problem. which I perceive to be one of major
consequence for my constituents, as well as all Americans. [ have visited Social Security
Offices in my district and have met with General Accounting Office officials and strong
evidence suggests that American workers are being short-changed by the very insurance
system designed 1o safeguard their economic tuture. The Social Security
Administration’s procedure for posting wage and self-employment returns has pitfalls
previously unknown to workers and even Social Security staff themselves.

The result is perhaps millions of American workers and familics have been
receiving smaller benefit checks than they are duc. The accumulation of unposted
carnings has built to over 200 million items spanming over five decades, which has been
placed wn what is called the “open suspense file.” While this represents a small {raction
of all wage reports, the ease with which many can be matched to the proper worker
represents an urgent challenge to the newly independent SSA.

Put another way, millions of working Americans during the past 50 years have
been cheated out of hard-earned Social Security benefits because of poor record-keeping,
managerial screw-ups, and bureaucratic bungling. Now the problem has grown so large
that nobody wants to admit that it exists, let alone tackle it head on.

Employer reports are often in error yet the Social Security Administration accepts
all but those with more than a 90% error rate. Form letters may go out to other offending
employers without follow-up to assure corrections. Typical errors include upreadable
data, garbled information, first name reported as surname, middle initial as surname, and
internal jargon used in place of employee names. The lack of sanctions for bad reporting
leaves the worker and his or her family to suffer possible lost benefits, never knowing the
error occurred.

Even when the employer reports correctly, the Social Security Administration’s
strict matching policy results in wages going into the suspense file. Women who do not
change their names on the Social Security Administration’s data banks lose credit for
earnings until they do. Even then, there are no controls to search for lost reports in prior
years. Others who change their names or use variations of their names are at risk because
the Social Security Administration’s computers demand an exact match to grant credit.

This begs the question: Has the Social Security Administration, as an
independent agency, taken steps to address this problem? The most reliable data I have
seen indicates that the open suspense file now contains some 200 million records and is
growing. These numbers are not merely statistics. To a large extent, they represent
Americans who have paid into the Social Security system in good faith, believing they
would receive in their retirement years what they have earned during their years of hard
work.



As | understand, the Social Security Administration has put 1ogether an internal
task force which is currently examining this problem. This is commendable, and [ hope
demonstrates a commitment on the part of the Social Security Administration to fully
address this problem. However, | fear that the somewhat overwhelming number of
carnings records that have already been placed in the open suspense file may tempt the
SSA to “sweep under the rug” the current entries, rather than coming up with ways to
match them to workers’ records. This problem needs to be addressed for both current
retirees and current workers.

There has been little incentive for the Social Security Administration 1o solve this
decades-old problem. The FICA taxes have been paid whether the worker gets credit or
not. The trust funds are aided by income on which benefits may never be paid.
Compuler operations that could easily detect many mismatches are expensive and have
had no priority in budget-setting. ] am told that lack of knowledge of the extent of the
problem has prevented claims staffs in local offices from being eftecuve in finding and
crediting lost wage earnings.

The adverse impact of this ticking time bomb on working Americans is
staggering. These mismatches, whether they be the fault of shoddy employer practices
or the inflexibility of the Social Security Administration’s strict matching policy, have
the practical effect of denying millions of Americans up to hundreds ot dollars on their
monthly retirement or disability income. The overall numbers are mind-boyggling and,
quite frankly, 1 am astounded that this problem has not received the attenuon ol the
public, the media, Congress, or the Administration that a problem of such scope demands.

Mr. Chairman, | am sure you would agree that we should strive for nothing less
than 100% accuracy for the American wage earner. [ have here a letter which requests
the General Accounting Office to investigate this problem and report on possible
solutions. I would appreciate your consideration, and the consideration of your
subcommittee, in joining with me to request and ensure that this problem be looked at
with a fine microscope by GAO as a top priority.

1 should note that GAO has released previous reports, the latest dating frem 1993,
which address some of the problems associated with the open suspense file and suggest
as a partial solution, the possible sharing of data with the Internal Revenue Service
However, these reports have been focused on JRS and the Social Security Admimistrauon
sharing data, as was their directive, and do not address the problem from the overall
policy perspective that is required to contain and remedy the problem. On an expedited
basis, we need an updated and thorough evaluation of the magnitude of the suspense file
and the Social Security Administration’s policies and processes for placing wages in the
suspense file as well as a determination of whether any other methods could be used to
post wages from this file to the appropriate accounts.

Thank you again, Chairman Bunning, for giving me the opportunity to bring the
problems associated with the open suspense file to the aliention of your subcommittee.
As you know, the most serious problems with administering federal programs first
manifest themselves at the local level often times. | know for a fact that the suspense file
problem that is compounding in local Social Security Administration offices in my
district is symptomatic of a very serious problem that exists nationwide. 1 know this is an
issue of concern 10 you as well, and [ look forward to working with you and members of
your subcommittee in the future 10 make sure that hard-working Americans receive every
dime in retirement benefits they deserve.
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Chairman BUNNING. Now let’s begin the hearing.

I would ask Mr. Garcia to take a seat at the table. Mr. Garcia
is a specialist in American National Government with the Congres-
sional Research Service. He has extensive background in the analy-
sis of management of government agencies, particularly independ-
ent agencies.

He was involved with the legislation that made SSA an inde-
pendent agency, and he will discuss what factors contributed to an
agency’s independence, in particular SSA’s.

Welcome, Mr. Garcia. Would you please begin.

STATEMENT OF ROGELIO GARCIA, SPECIALIST IN AMERICAN
NATIONAL GOVERNMENT, GOVERNMENT MANAGEMENT
AND OPERATIONS SECTION, GOVERNMENT DIVISION,
CONGRESSIONAL RESEARCH SERVICE

Mr. GARrciA. Thank you, Mr. Chairman. Thank you for inviting
me to testify regarding the characteristics of an independent execu-
tive agency and how the Social Security Administration fits into
that category. In its broadest sense, the term “independent execu-
tive agency” refers to agencies in the executive branch that are lo-
cated outside of and are independent of executive departments.

Among independent agencies, we may distinguish between two
types, those that are under the direction and control of the Presi-
dent, and those that are not under such direction and control. The
President may summarily remove the official or officials heading
agencies under his direction and control, but he needs cause to re-
move those heading agencies that are not under his direction and
control. It is the latter type of independent executive agency that
I am addressing today.

Several other factors to consider regarding an agency’s independ-
ence include its involvement with the Office of Management and
Budget regarding budget review, communications with Congress,
rulemaking, and data collection, and finally, its authority to liti-
gate.

Let me touch briefly on each of these matters.

Starting first with the term and tenure of the head or heads of
agencies, the most effective weapon that a President has to control
presidential appointees is his power to remove them from office.
The Commissioner of Social Security serves a 6-year term of office
and may be removed only for neglect of duty or malfeasance in of-
fice. Heads of numerous other independent agencies also have fixed
terms of office and are also removable only for cause.

Turning to budgetary affairs, executive agencies are required by
law to submit their appropriations requests, which include staffing
levels, to OMB, which may change the requests when they are con-
solidated into the President’s budget. The Social Security Adminis-
tration sends its budget to OMB which transmits it, without revi-
sion, along with the President’s budget to Congress. Only a handful
of independent, multiheaded regulatory agencies are exempt from
OMB review. Several have authority to send their budget request
to Congress and OMB concurrently.

Turning to communications with Congress, OMB directs execu-
tive branch agencies to send to it for clearance communications
that are being transmitted to Congress, unless the agency is au-
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thorized to transmit the communications directly to Congress. The
Social Security Administration lacks the statutory exemption en-
joyed by several other independent agencies in this matter. Some
independent agencies without statutory exemption have reported
that they send their communications directly to Congress.

Turning to rulemaking, Executive Order 12866 directs all execu-
tive agencies to send their regulations to OMB for clearance before
being published. Independent regulatory agencies are exempt froin
this clearance procedure. Although not a regulatory agency, there
is some question as to whether the Social Security Administration
is legally bound to clear its regulations with OMB.

Looking at data collection, the Paperwork Reduction Act requires
executive agencies to submit proposed new data collection requests
to OMB for clearance. If OMB rejects the request, multiheaded reg-
ulatory agencies may override the decision and collect the data.
The Social Security Administration lacks the overriding authority.

Finally, as to litigation, by statute, litigating authority is cen-
tered in the Department of Justice. While a handful of independent
agencies have complete litigating authority, most agencies, includ-
ing the Social Security Administration, have limited authority. Liti-
gation may be conducted jointly with the Department of Justice,
depending on the complexity of the issues, their impact on specific
agency concerns, and governmentwide concerns.

In conclusion, let me say that, within constitutional and political
limits, Congress determines how independent an agency will be
from the President’s direction and control. Within the general cri-
teria established by the Supreme Court regarding the limits that
might be placed on the President’s power to remove an official from
office, Congress has considerable authority to assure an agency’s
independence.

Among the singleheaded agencies, the Social Security Adminis-
tration enjoys considerable independence. The Commissioner serves
a 6-year term and may not be removed except for cause. While the
agency’s budgetary and staffing requests may be subject to revision
by OMB, its own budget, along with the President’s budget, is sent
to the Appropriations Committee.

Finally, as an independent agency, it is uncertain whether its
communications with Congress and regulatory actions are subject
to OMB clearance.

Thank you, Mr. Chairman. I am ready to answer any questions.

[The prepared statement follows:]
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STATEMENT BY ROGELIO GARCIA
CONGRESSIONAL RESEARCH SERVICE
HOUSE SUBCOMMITTEE ON SOCIAL SECURITY
JULY 25, 1996
CHARACTERISTICS OF INDEPENDENT EXECUTIVE AGENCIES

Mr. Chairman, thank you for inviting me to testify regarding the characteristics of an
independent executive agency and how the Social Security Administration fits into that category. In its
broadest sense the term "independent executive agency” refers to agencies in the executive branch that
are located outside of and are independent of executive departmenta.! This type of independencae is fairly
common in U.S. practice.

There are two types of independent executive agencies-those that are under the direction and
control of the President and those that are not under such direction and control. The crucial difference
between the two types of agencies is whether the President may summarily remove the official or the
officials heading the agency.® He may do so if the agency is under his direction and control, but he may
not do so if the agency is not under his direction and control. The President may remove the head of an
agency that is not under his direction and control only for cause. It is this type of independent executive
agency that I am addressing today .’

Nearly all of the agencies independent of the Presid are multi-headed regulatory agencies.
Only two agencies, the Social Security Administration and the Office of Special Counsel, are headed by
a single official. The degree of functional agency independence varies, depending on the amount of
independence they exert when 1) preparing their budget requests for Congress; 2) communicating with
Congreas; 3) developing and issuing regulations; 4) collecting survey and other data from the public; and
5) litigating before the federal courts. For multi-headed agencies, the following factors are also
important: how the chairperson is selected, and whether political balance amang ite members is required.

i dant

Fixed-Term Positions and Protection Against Arbitrary R I by the Pr

Most executive branch agencies carrying out executive responsibilities fall under the authority
and direction of the President. Officials heading those agencies are appointed by the President with the
advice and consent of the Senate. The appointees generally serve indeterminate terms of office and may
be removed whenever the President wishes. The power to remove an appointee, which is inherent to the
power to appoint, is the President’s most effective instrument in assuring his direction and control over
the action of his appointees.

Some agencies, however, have duties and responsibilities that the Congress has determined should
be shielded from partisan politics. In those instances, Congress has established a fixed-term of office for
the heads of thase agencies and prohibited the President from summarily removing an incumbent before
his or her term expires, except for cause. In limiting the President's power to remove an official,
Congress must be careful not to violate his core constitutional responsibilities. In a series of decisions,
the Supreme Court has established the following criteria to determine if the restrictions are
constitutional: (1) was the agency created to exercise its judgment without hinderance of any other
executive official? (2) does restricting the President’s removal power impede his ability to carry out his
constitutional duties? and 3) if the President’s core constitutional powers are impeded, is the action
justified by an overriding need to promote objectives within the constitutional authority of Congress?*

Let me turn now to the organizational characteristics that make the Social Security
Administration and other agencies "independent” of the President’s direction and control.

Fixed-Term of Office

A fixed-term of office provides protection against the arbitrary removal of an incumbent, but not
complete protection. The courts have held that absent certain conditions, a fixed-term only sets the outer

} Exceptions to the rule are the Federal Energy Regulatory Commission, located in the Department of Energy,
and the Surface Transportation Board, located in the Department of Transportation. Although both are located
within executive departments, they are independent executive i

2 The agency may be single-headed (e.g., Office of Personnel Management, Social Security Administration), or
multi-headed (e.g,, Consumer Product Safety Commission, Tennessee Valley Authority).

3 Tables in the Appendix list fixed-term positions requiring Senate confirmation, and statutea limiting the
President’s power to remove officiale. For a di ion on executive-legislative control over executive agencies that
includes much of what ia in this paper, see Louis Fisher, The Politics of Shared Power: Congress and the Execufive.
3d Edition. Washi D.C., Congressional Quarterly Press, 1993, especially pp. 119-144.

4 See Myers v. United States, 272 U.S. 52 (1925); Humphrey's Executor v, United States, 235 U.S. 602 (1935);
Wiener v. United States, 357 U.S. 349 (1958}, Morrison v. Olson, 487 U.S. 685-86 (1988), and Mistretta v. United
States, 488 U.S. 361 (1989) n. 13 (quoting Nixzon v. Administrator of General Services, 433 U.S. 443 (1979).
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limits of an incumbent's tenure and that he or she may be summarily removed by the President at any
time during that tenure. Such removals, while rare, have occurred.

The degree of independence ig affected by the length of the term, whether the term has a
holdover provision, and, in the case of a multi-headed agency, whether the term is staggered. The longer
the term, the greater the degree of independence. An official serving a short term may be more
ausceptible to Presidential direction, especially if he or she wanta to be reappointed. Moreover, an official
whose term of office is longer than that of the President who appointed him or her is less likely to feel
a sense of allegiance or commitment to a new President. Both the Commissioner and Deputy
Commissioner of Social Security enjoy a six-year term of office.

A second factor that may enhance independence is if the position has a holdover provision that
enables an incumbent whose term expires to remain in office either for a specified period of time or until
he or she is replaced. The provision is designed to assure that an agency is not left leaderlesa or without
a quorum. On the other hand, a holdover provision in some instances may encourage a President to take
no action to replace an incumbent whose term has expired, if the incumbent appears responsive to the
Administration. The Commissioner of Social Security i8 covered by a holdover provision.

Moreover, a holdover provision also may limit the President’'s power to make a recess
appointment. Such an appointment may be made only if a position is vacant. Depending on the wording
of the holdover provision, courts have ruled that some holdover provisions do not create a vacancy and
that the i bent may be replaced only by sc who is confirmed by the Senate.®

An additional feature enhancing the independence of multi-headed agencies is the staggered date
arrangement by which fixed-terms expire. The terms are kept staggered by appointing members to fill
only the remaining term of incumbents who resign or who die before their terms expire. This assures
that g President cannot replace all members at one time.

Restricting the President’s Power to Remove an Appointee

In most instances, unless a fixed-term position carries with it a restriction on the President’s
removal power, the incumbent may be removed by the President whenever he wishes. Consequently, a
provision limiting the President’s removal authority is the most important way to preserve agency
independence. The Commissioner of Social Security has such independence, because the Commissioner
may not be removed during his or her term of office except for cause.

Some statutes limit the President’s authority to remove an incumbent only for the causes cited
in the statute. These causes may be only for neglect of duty, or malfeasance in office;® only for
inefficiency, neglect of duty, or malfeasance in office;” only for inefficiency, neglect of duty, malfeasance
in office, or ineligibility;3 or only for cause® Other statutes omit the only qualifier. These causes
include for inefficiency, neglect of duty, or malfeasance in office;'® if the President finds the member
guilty of appointing or promoting an official on the basis of a political test or qualification;'! or simply
for cause.'?

Whether the President may remove an official for shortcomings other than those sperifiad if the
qualifier only is lacking, is uncertain. In 1940 the Supreme Court let stand a circuit court decision

8 See Mackie v. Clinton, 827 F Supp. 56 (D.D.C. 1993), vacated, 10 F.3d 13 (D.C. Cir.1893); Wilkinson v, Lega!
Services Corp. 865 F.Supp. 891 (D.D.C. 1984), reversed on other grounds by the D.C. Circuit on April 9, 1996.

6§ Consumer Product Safety Commission (15 U S.C. 2053(a))., National Labor Relations Board (29 U.8.C. 153(a)),
and Social Security Administration (42 U.S.C. 902(a)).

7 Federal Energy Regulatory Commisaion (42 U.S.C. 7171(b)), Federal Labor Relationa Authority (6 U.S.C.
7104(b)), Merit Systema Protection Board (5 U.S.C. 1202(d)), and Office of Special Counsel (§ U.S.C. 1211(b)).

8 National Mediation Board (45 U.S.C. 154. First).

® Postal Rate Commission (39 U S.C. 3601).

10 Pederal Maritime Commiasion (46 U S.C. 111), Federal Mine Safety and Health Review Commission (30 U.S.C.
8230))(1)). Federal Trade Commission (16 U.S.C. 41), National Transportation Safety Board (49 U.S.C. 1111(c}),

] y C ission (42 U.8.C. 6841(e)), Occupational Sefety and Health Review Commission (29 U.S.C.
861(b)), md Surface Transportation Board (48 U.8.C. 702(b)).

U1 TPennessee Valley Authority (16 U.S.C. 831c).

12 Federal Reaerve System (12 U.S.C. 242).
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allowing the President to remove an official for causes other than those specified in st b the
official was “performing predominately executive or administrative functions.”’® Recent decisions,
however, indicate that the Court may rule differently today.™

The Social Security Administration enjoys the key characteristic of an independent agency—the
Commissioner has a six-year term of office and can be removed by the President only pursuant to o
finding by the President of neglect of duty or malfeasance in office.’® In making the agency
independent, Congresa sought to assure that *policy errors resulting from inappropriate influence from
outside the agency such as those occurring in the early 1980s do not recur in the future.”'®

The absence of a removal provision regarding a fixed-term position, however, does not mean that
the President can remove an incumbent at will. In 1958 the Supreme Court ruled that unleaa specifically
authorized by statute, the President may not remove members of a body created to exercise purely
adjudicatory functions that are not subject to review by any other executive branch official.'” Since then
the Court has expanded and extended the grounds under which Congress can impose limits on the
President’s power to remove incumbents before their term of office expire.'s

Under criteria established by the Court, at least thirteen agencies without a removal provision
in their statutes, all multi-headed and involved primarily in regulatory activities, appear to fall under the
independent executive agency category.'®

Let me turn now to other factom bearing upon the degree of Presidential involvement in the
t of i d

Budget and Staff Needs

_ The degree of independence enjoyed by an agency also is affected by the amount of control it has
in preparing ite appropriations request and sending it to Congress. The Budget and Accounting Act of
1921, as amended and now codified in 31 U.S.C. 1108(b)(1), requires executive agencies to submit their
appropriations requests to the President. The requests generally are changed by the Office of
Management and Budget (OMB) when it consolidates them into the comprehensive budget that is
submitted to Congress. Unless specifically authorized, agencies may not send budget requests directly
to Congress.

Since Congress generally relies on the recommendations in the President’s budget, a President
may use the process to curb an agency's independence. The budget and staffing requests of many
independent agencies were cut significantly during the last decade.

In some instances, OMB's impact may be due more to its * i3
to ita budget cuts. There is evidence that such OMB guldnnce has affected agency programs by
channeling agency actions into certain activities and curbing it in others.??

repr id * than

13 Morgan v. Tennessce Valley Authority, 115 F 23 890 (6th Cir. 1940), certiorari denied, 312 U.S. 701 {1841).

14 30 Morrison v. Olson, 487 U.S. 686-86 (1988), and Mistretta v. United States, 488 U.S. 361 (1989) n. 13
(quoting Nixon v. Administrator of General Services, 433 U.S. 443 (1979).

16 42 U.8.C. 902(a)(3), P.L. 103-296, Sec. 102(a)(3) (1994), 108 Stat. 1466,

16 1).8. Congress. House. Conference Committee Report 103-670. Social Security Administration Reform Act
of 1994. 103d Congress, 2d sess. Govt. Print. Off., Washington. 1994. p. 90.

17 Wiener v. United States, 357 U.S. 349 (1968). See also Securities Exchange Commission v, Blinder, Robinson,
and Co., 865 F.2d 677 (10th Cir. 1988), (SEC commissioners may only be removed for cause despits statutory silence

on removal.)

18 3ea Morrison v. Olaon 487 U.S. 685-86 (1988), and Mistretta v. United States, 488 U.S. 361 (1989) n. 13

q Nixon v. Admi of General Services, 433 U.S. 443 (1979). .
19 These agencies include the Commaodity Futures Trading C isgion, Defense Nuclear Facilitiea Safety Board,
Equal Employment Opportunity Commission, Farm Credit Administration, Federal C ions C inBj

Federal Deposit Insurance Corporation, Federal Housing Finance Board, Federal Election Commission, National
Credit Union Administration, Railroad Retirement Board, Securitiea Exchange Commission, United States
International Trade Commission, and United States Parole Commission.

20 Brigman, William E. The Executive Branch and the Independent Regulatory A ies. Presidential Studies
Quarterly, v. 11, Spring 1981. p. 256.
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Five independent multi-headed banking agencies generate their own funds and therefore need
not be concerned with OMB involvement regarding their budgets.“ Two other agencies are shielded
by statute from having their budget requests revised by OMB.

The Social Security Administration submits its budget to the President, who sends it without
revision, along with the annual budget to the Congress.?® As a result, the Appropriations Committees
are able to compare the original budget request with any changes that may appear in the President's
budget.

Eight other independent agenciea submit their budget requests concurrently to Congress and to
OMB. In these instances also, the Appropriations Committees are able to compare the original budgets
with any changes that may appear in the President’s budget.?

Agency staffing levels also are affected by the Office of Personnel Management (OPM). Every
two years, OPM, in consultation with OMB, reviews each agency’s request regarding the number of
Senior 7‘l'z‘.“xecutive Service positions it wants, and sets the specific number of such positions for each
agency.

The process doea not affect the five independent multi-headed banking agencies, b their
senior executives do not belong to the Senior Executive Service, but to an equivalent system that is
independent of OPM and OMB control. In effect, the agencies determine their own needs.

Among the other independent executive agencies, SSA appears to be in a unique position
mgnrdmg its need for SES positions. Ita enabling statute directs OPM to authorize the agency a
tially g ber of positions than it had before it became independent.?® The statute also

requires OPM to report to the House Ways and Means Committee and to the Senate Finance Committee
the number of SES positions it authorized for SSA.¥ OPM is therefore on notice that the number of
SES positions it authorizes in response to SSA’s request is subject to careful congressional scrutiny.

Apparent concern over possible interfe by the President in appointment or removal of
officials to or from SES positions in multi-headed regulatory agencies, led Cong to pass legislation
providing that

Appomtment or ramova.l of a person to or from any Senior Executive Service Position in

an ind d ission shall not be subject, either directly or indirectly,

to nev:ew or nppmval by any officer or entity within the Executive Office of the

President.?

2l Farm Credit Administration, Federal Deposit Insurance Corporation, Federal Housing Finance Board, Federal
Reserve Board, and National Credit Union Administration.

2 UJnited States International Trade C. ission (19 U.8.C. 2232) and the United States Poatal Service. The
Poetal Rate Commission sends ite budget requeat to the United States Postal Service, which may revise the request,
but OMB may not revise the budget of the Postal Service (33 U.S.C. 203 and 3604).

2 Social Security Administration (42 U.S.C. 904(b)).

% Commodities Futures Trading Commission (7 U.S.C. 4a(h)(1)), Consumer Product Safety Commission (15
U.8.C. 2076(k)(1)), Federal Election Commission (2 U.S.C. 437d(dX 1)), Federal Energy Regulatory Commission (42
U.8.C. T171(})), Merit Systems Protection Board (5 U S.C. 1205())), National Transportation Safety Board (49 U.S.C.
1113(c)), Railroad Retirement Board (45 U.8.C. 231f(f)(1)), and Surface Transportation Board (P.L. 104-88, Title
11, sec. 2, 109 Stat. 934). The Federal Energy Regulatory Commission, which is located inside the Department of
Energy, submits its budget request to the Secretary of Energy. The Secretary incorporates the Commission’s budget
into the Department’s budget, before sending it concurrently to OMB and Congresa (42 U.S.C. 7171(}).

%5 5 U.8.C. 3133(c).

28 42 U.8.C. 904(a)(3) provides that "Notwithstanding any requirementa of* 5 U.S.C. 3133, OPM is to authorize
for SSA "a total number of Senior Executive Service pasitions subatantially greater than the number” the agency
had immediately before August 15, 1994, while it was still in the Department of Health and Human Services, "to
the extent that the greater number of such authorized positions is epecified in the comprehensive work force plan
as blished ... by the C isgi under” 42 U.5.C. 904(b)(2).

21 p L. 103-206, 42 U.8.C. 904 note, 108 Stat. 1472.

2 5 U.8.C. 3392(d).
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SSA is not covered by the above provision because it is not a "regulatory commission."*® Inclusion under

the provision may provide it with an extra degree of immunity from Presidential interference in ita
personnel policies.

Communications with Congress

Another factor to consider when examining an agency’s independence is whether its legislative
recommendations, testimony and comments are cleared by OMB before being submitted to Congress.
OMB has directed all executive branch agencies Lo send their communications to it for clearance before
beinﬁ) sent to Congress, except for the agencies that are exempted from such clearance procedure by
law.

Nine of the independent ies are ed from the clearance procedure by provisions in
their enabling statutes that pmhlblt another execuuve agency or official from reviewing or approving
legislative communications before they are sent to Congress.3' Three other independent agencies have
statutory authority to send their communications concurrently to Congress and OMB. Five others, whose
statutes are silent on the matter, reportedly rely on their status as independent regulatory agencies to
send their communications directly to Congress.> As a matter of courtesy the communications are also
sent to OMB.

SSA's enabling statute is silent regarding its communications to Congress.3® As an independent
agency, it may not need OMB clearance before sending its communications directly to Congress. However,
the congressional liaison officer in the agency reported that communications regarding policy matters are
cleared with OMB before being sent to Congress.

Rulemaking

Another factor in determining an agency’s independence is whether its rulemaking is subject to
review by OMB. Since 1981, executive agencies have been required by executive order to sent their

29 44 U.S.C. 3502(10) of the Paperwork Reduction Act defines the term independent regulatory agency as
including the Board of Governors of the Federal Reserve System, the Commodity Futures Trading Commisaion, the
Consumer Product Safety Commission, the Federal Communications Commission, the Federal Deposit Insurance
Corporation, the Federal Energy Regulatory Commission, the Federal Housing Finance Board, the Federal Maritime
Commission, the Federal Trade Commission, the Interstate Commerce Commission [since abolished and replaced
by the Surface Transportation Board|, the Mine Enforcement Safety and Health Review Commission (renamed
Federal Mine Safety and Health Review Commusaion) the National Labor Relations Board, the Nuclear Regulatory
Commisaion, the Occupational Safety and Health Review Commission, the Postal Rate Commission, the Securities
and Exchange Commission, and any other similar agency designated by statute as a Federal independent regulatory
agency or commission. A problem ldenm‘ymg "any other similar agency designated by statute as a Federal

'y agency or ion," is that while there are other such commissions, they are not
identified as luch in their enablmg atatuws In fact, only a few of the above listed agencies are identified as an
"independent regulatory ion" in their enabling statutes.

30 OMB Circular A-19, Revised, September 20. 1979.

3! Commodity Futures Trading Commission (7 U S.C 4a(h)(2)), Consumer Product Safety Commission (15 U.S.C.
2076(k)(2)), Federal Deposit Insurance Corporation (12 U.8.C. 250)), Federal Election Commission (2 US.C.
437d(d)2)), Federal Reserve System’s Board of Governors (12 U.8.C. 260), National Credit Union Administration
(12 U.S.C. 250), National Transportation Safety Board (49 U.S.C. 1113(c)), Railroad Retirement Board (45 U S.C.
231A0) and Securities and Exchange Commission (12 U.S.C. 250).

32 Agencies with statutory authority to send their communications concurrently include the Farm Credit
Administration (12 U.S.C. 2252(a)), Federal Energy Regulatory Commission (42 U.S.C. 7171(j); and Merit Systems
Protection Board (5 U.S.C. 12059(k)). Those relying on their independent atatus include the Federal Maritime
Commiasion, Federal Trade Commisasion, Nuclear Regulatory Commission, Surface Transportation Board, and
United States International Trade Commission. (Information regarding agencies relyingon their independent status
is based on telephone conversations with officials in each agency).

33 There is a provision in the atatute, however, that one of the functions of the Social Security Advisory Board
ludes "making r dations to the President and to the Congress with respect to policiea that will ensure
the solvency of the old-age, survivors, and disability insurance program, both in the short-term and the long-term.”

P L. 103-296, 108 Stat. 1467-1468.

# Telephone conversation with Legislative Reference Officer in Social Security Administration on July 19, 1996.
Sending policy related communicationa to OMB for clearance before transmitting them to Congress raises questions
regarding how an agency head perceives and uees the independence that he or she has been given.
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regulatlomi to OMB for clearance before being published.** Most ind dent multi-headed
agenmes cited under 44 U.S.C. 3502(10), have been exempted from hnvmg to submit their regulatlons
to OMB.%

Although SSA is not a multi-headed regulatory agency, its independent status may protect it from
having to send its regulations to OMB for clearance, since such clearance is required by Presidential
direction and not by statute. However, the agency sends its regulations to OMB for clearance before
publishing them.

Paperwork reduction

The unique status of independent multi-headed regulatory agencies also is reflected in the
Paperwork Reduction Act, where, for the first time, the individual commissions were singled out as
"independent regulatory agenclies]" in the United States Code.”” In an effort to reduce the cost of
paperwork to the public, all agencies in the executive branch are required to submit proposed new
information collection requests to OMB for approval before they may be sent to the public in the form
of new questlonnalrea or other data collection requests. Under the Act, only the multi-headed
by majority vote of their members, may override OMB if it disapproves

Ty
one of their requests.™®

SSA lacks the independence of the regulatory agencies regarding its ability to collect data from
the public, since it cannot override OMB if it denies a request to approve such data collection.

Litigation

Finally, an agency’s independence is affected by the degree of litigation authority it has. Under
Sections 516, 518, and 519 of Title 28, the Justice Department serves as the central litigating authority
for executive agencies. While the general litigating authority is vested in the Attorney General, most
of the agencies enjoy a certain measure of independent litigating authority on civil matters. That
litigating authority, however, is a confused hodgepodge of exceptions to the general statutes.

The authority varies considerably, depending on whether it involves defensive litigation, offensive
litigation, or appeals to the Supreme Court. Some agencies have plete or near plete authority in
all three areas, others have partial authority in some or all of the areas, and a few have no formal
authority without the approval of the Attorney General. In some instances it is unclear whether agenciea
have certain litigating authority.®® Some of the agencies participate in judicial review, or defensive
litigation. Most have statutory authority to do 80,%° while others apparently do so as a matter of custom
without having specific authority.4!

35 Executive Order 12291, 46 Fed. Reg. 13139 (1981), and Executive Order 12866, 58 Fed. Reg. 51735 (1993),
which revoked the earlier order but continued the clearance process.

38 Sec. 1(d) of E.O. 12291 Executive Order 12291, and Sec. 3(b) of Executive Order 12866.
37 44 U.8.C. 502(10). See note 29 for a list of the agencies.
38 44 U.S.C. 3507(c).

3% While the Study on Federal Regulation, Vol. 5 (Regulatory Organization), U.S. Congress. Senate. 95th Cong.,
2d sesa. Gov. Print. Off., Washington, D.C., 1977, remains a key source regarding commission litigating authority,
two more recent sources include, a CRS memorandum Litigating Authority of Federal Entities by P.L. Morgan of
the American Law Division, dated July 7 1988; and U.S. Administrative Conference of the United States. Multi-
Member Ind Regulatory A A Preliminary Survey of their Organization, (Revised Edition), May
1992. This secnon rehes heavily on these three sources.

40 Federal Communications Commission (28 U.S.C. 2348 and 2350, and 47 U 5.C. 154(fX1)), Federal Deposit
Insurance Corporation (12 U.S.C. 1819), Federal Energy Regulatory Commission (42 U.S.C. 7101 et seq and 7171(1)),
Federal Labor Relationa Authority (5 U.S.C. 7105(h)), Federal Maritime Commission (28 U.8.C. 2348 and 2350),
Federal Trade Commission (15 U.S.C. 56), National Labor Relations Board (28 U.S.C. 29 U.S.C. 154(a)), Nuclear
Regulatory Commission ( 28 U.8.C. 2348 and 2350), and Securities and Exchange Commission. (12 U.8.C. 1109(a),
1125(d) and 1129(d)). See ACUS Preliminary Survey, p. 5, 9, 12, and 15, and Study on Federal Regulations, Vol. V
(Regulatory Organization), pp. 57-68.

4l See P.L. Morgen, p. 7, 9, 11, and 13; ACUS Preliminary Survey, p. 6, 11, 13, and 18; and Study on Federal
Or i Vol. V (Regul y Org: ion), pp. 57-58. The Department of Justice will often agree to allow

agency counsel to participate, or even totally conduct litigation where the knowledge, expertise and interest on the
subject matter resides in the agency.
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3

The authority to initiate and conduct lawsuits and oﬂ'enaive litigation variea i bly nmong
the agencies. Six have plete or near lete authority to initiate and conduct ) its ind

of the Justice Department.*? Five others have partial or uncertain authority to do s0.* Only four
have no independent authority to sue in their own name without the approval of the Attorney General.*

Finally, under 28 U.S.C. 2350(a), three agencies may petition the Supreme Court for a writ of
certiorari,* and three others appear to have almost complete authority to appeal and argue directly
before the Court.*®

Litigation with which SSA is involved is conducted jointly with the Department of Justice, The
degree of SSA control appears to depend on the type of case, its complexity, workload of the offices
involved, and the importance of the litigation to specific agency concerns or broader government-wide
COncerns.

Other Independent Criteria Applicable to Multi-headed Agencies

For multi-headed agencies there are two more factors to consider regarding their
independence—how the chairman of the agency is selected, and whether the members of the agency must
be politically balanced.

In most instances, the chairman has broad administrative powers, including control over the
agenda, budget and al.nff of the agency. The chairman of the multi-headed agencies are selected either
by the bers th lves or by the Presid Selection by the bers ind: d
If the President selects the chairman, whether he has sole authority to select or needs Senate
confirmation is important.

d

Seven multl headed agencies have chairmen whose ions are subj to S
conﬁrmntlon while two designate their own chairmen.*® The chmrmen of most multi-headed
are designated by the President alone.

Political balance is required for most multi-headed agencies to assure that a wide variety of
ideological as well as other positions are represented among the members. Nearly all of the members are
affiliated either with the Democratic Party or the Republican Party. In some instances, however,
members may belong to another political party or to no political party.

Most multi-headed agencies by statute require that no more than a simple majority of the
members may belong to the same political party (i.e., two out of three, or three out of five). One agency
that lacks a statutory provision requiring political balance—the Federal Reserve System—by tradition has
a balanced membership.

42 Foderal Deposit Insurance Corporation (12 U.S.C. 1819), Federal Energy Regulatory Commission (42 U.S.C.
7101, gt seq and 7171(i), and 16 U.S.C. 717 et seq and 717s), Federal Labor Relationa Authority ( 5 U.S.C. 7106(h)
and 7123(b), 7123(c) and 7123(d)), Federal Trade Commiseion (15 U.S.C. 56), Nationa! Labor Relations Board (29
U.8.C. 164(a), 180(e), 160(j) and 16(1), and 161(2)), and Securities Exchange Commigsion (15 U.8.C. 77t(b), 77t(c),
78u(c), 78u(d) and T8ufe), 11 U.8.C. 110%(a), 1126(d), and 1128(d)). See P.L. Morgan, pp. 7-10 and 13-14; ACUS
Preliminary Survey, pp. 7-8, 11, 13, and 18; and Study on Federal Regulation, Vol. V (Regulatory Organization) p.
82.

3 Commodity Futures Trading Commisaion (7 U.8.C. 4atc) and 13(a)(1)}, Consumer Product Safety Commiasion
16 U.S.C. 2061, 2084(g}, 2071, and 2076(b)), Farm Credit Administration (12 U.S.C. 224(c)), Federal Maritime
Commission (48 U.8.C. 1705(k)), and Federal Reserve Board (12 U.S.C. 1828(c)(7)D). See P.L. Morgan, pp. 3—4 8

and 11; ACUS Preliminary Survey, pp. 2-3, 9, and 12; Study on Federal Regulation, Vol. V (Regulatory Or
p. 62.

“ Fed.nl C icati C i National T tation Safety Board, Nuclear Regulatory
C ion, and Occupational Safety and Health Administration.

48 Fedoral C ications C ission, Federal Maritime Commission, and Nuclear Regulatory Commission.

48 Pederal Deposit Insurance Corporation (12 U.S.C. 1819), National Labor Relations Board (29 U.S.C. 154(e),
180(e), 160(j), and 181(2), and Federal Trade Commission (15 U.S.C. 66).

47 Commodity Futures Trading Commiseion (7 U.S.C. 4a(2)), Consumer Product Safety Commission (15 U.S.C.
205%a)), Federal Deposit Insurance Corporation (12 U.S.C. 1812), Federal Reeerve Board (12 U.9.C. 242), Merit
Systems Protection Board (5 U.S.C. 120Xa)), National Tranaportation and Safety Board (49 U.8.C. 1111(d)), and
Railroad Retirement Board (48 U.8.C. 1902(bX3)).

4% Federal Election Commission (2 U.S.C. 437¢), and National Mediation Board (45 U.S.C. 154).



17

Conclusion

Let me conclude by saying that, within constitutional limits, it is Congress that determines how
independent an agency will be from the President’s direction and control. The political environment
helpe to determine the duties and responsibilities assigned to an agency, its location in the executive
branch, and the degree of independence it enjoys. Within the g | criteria blished by the Supreme
Court regarding the limita that may be placed on the President’s power to remove an official from office,
Congress has considerable authority to assure an agency’s independence.

Congress has made the Secial Secunt.y Administration one of the moat independent executive
agencies. It i8 unique among the single-h ie8. The Ci serves a six-year term and
may not be removed except for cause. While 1ts budgetary and staffing requests may be subject to
revigion by OMB, its own budget is sent to the Appropriations Committees. Finally, as an independent
agency, ite tions with Cong and regulatory actions may not be subject to OMB clearance.
Such independence is shared only by a handful of agencies.

TABLE 1. Fixed-Term Full-Time Positions Requiring Senate Confirmation
in Executive Departments and [ndependent Agencies*

Departmenta & Independent Agencies Position Term | Statute
Department of Agnculturn

Rural Electrifi iniatration Administratar 10 7 USC 901
Department of Health & Human Services

Office of Surgeon General Surgeon General 4 42 USC 206
Dopu\rtment of Justice

Community Relationa Service Director 4 42 USC 2000g

Federal Bureau of Investigation Director 10 28 USC 632 note

Office of Immigration Related Unfair

Employment Services Special Counsel 4 8 USC 1324b(CX1)

Executive Office for U.S. Attorneys U.8. Attorney (94) 4 28 USC 541(b)

United Statea Marshala Service U.8. Marshal (94) 4 28 USC 5661(d)
Department of Labor

Bureau of Labor Statistica Commissioner 4 20USC3
Department of Transportation

Saint Lawrence Seaway

Development Administration Administrator K 33 USC 982
Department of the Treasury

Office of Comptroller of the Currency Comptroller 5 12 USC 2

Offlce of Thrift Supervisor Director 5 12 USC 1462a(c)(2)

United Statea Mint Director 5 31 USC 304(b)
Department of Veterans Affairs

Veterans Benefita Administration Under Secretary 4 38 USC 306(c)

Vi Health Administration Under Secretary 4 38 USC 306(c)
National Endowment for the Arts Chairman 4 20 USC 964(b)(2)
National End for the Hi Chairman 4 20 USC 956(b)}(2)
National Science Foundation Director 6 42 USC 1864(a)
Office of Personnel Management Director 4 6 USC 1102(a)
Office of Government Ethics Director 5 6 USC Ap.5 40L(b)
Offioe of Special Counsel Special Counsel 5 5 USC 1211(b)
Social Security Administration Commissioner 6 42 USC 90Xa)

Deputy Commissioner 6 42 USC 902(b)

* Independent in the sense that they are located outside of executive departmenta.
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TABLE 2. Fixed-Term Full-Time Positions Requiring Senate Confirmation
on Multi-headed Regulatory and Other Boards and Commissions
Collegial Board or Commission Position Years | Statute
Commodity Futures Trading Commiasion Commiseioners (5) 5 7 USC 4a(a)
Consumer Product Safety Commiseion Commissioners (5) 7 15 USC 2053(b)
Defense Nuclear Facilities Safety Board Commisaioners (5} 5 42 USC 2286(b)
Equal Employment Opportunity Commission Commissioners (5) 5 42 USC 2000e-4(a)
General Counsel 4 42 USC 2000e-4(b)
Export-Import Bank Directors (5) 4 12 USC 635(c)
Farm Credit Administration Members (3) 6 12 USC 2242
Federal C ications C ission Commisaioners (5) 7 47 USC 154(c)
Federal Deposit Insurance Corporation Directors (2) 6 12 USC 1812
Federal Election Commission Comnissionera (6) 6 2 USC 437(cXa)
Federal Energy Regulatory Commission Commissionere 15) 4 42 USC 7171h)
Federal Labor Relations Authority Members (3) 5 5 USC 7104(c)
Federal Maritime Commission Commissioners (5) 4 46 USC 1111 note
Federal Mine Safetv & Health Commission Commissioners (5) 6 30 USC 823(a)
Federal Reserve Svetem Directors (7) 14 12 USC 242
Federal Trade Commission Commissioners (5) 7 15 USC 41
Foreign Claims Settiement Commission Chairman 3 22 USC 1622 note
Inter American Development Bank Executive Director 3 22 USC 283a
International Bank for Executive Director 2 22 USC 286(a)
R ruction and Develof Alternate Exec Dir 2 22 USC 286(a)
International Monetary Fund Executive Director 2 22 USC 286a(a)
Alternate Exec Dir 2 22 USC 286a(h)
Merit Systems Protection Board Members (3) 7 5 USC 1202(c)
National Credit Union Administration Members (3) 6 12 USC 1762(a)
National Labor Relations Board Members (5) 5 29 USC 163(a)
General Counsel 4 29 USC 153(d)
National Mediation Board Members (3) 3 45 USC 154
National Transportation Safety Board Members (5) 5 49 USC 1902(b)
Nueclear Regulatory Commission Commissioners (5) 5 42 USC 5841(c)
Occupational Safety and Health Review C. isai C isgi 5 (3) 6 29 USC 661(a)
Postal Rate Conimission Commissionera (5} 6 39 USC 3601(b)
Railroad Retirement Board Members (3) 5 45 USC 231fta)
Securities & Exchange Commission Commissioners (5) 5 15 USC 78d(a)
Surface Transportation Board Members (3) 5 49 USC 701(b)
Tennessee Valley Autharity Directors (3) 9 16 USC 831sa
U.S. International Trade C issi Commissioners (6) 9 18 USC 1330(b)
U S. Parole Commission Commissioners (9) 6 18 USC 4202
Note: Number in parenthesis under ‘Position’ indicates number of positions.
TABLE 3. Statutes Limiting President’s Authority
to R Officials Appointed with Advice and Consent of Senate
A. Positi where ipul that the President may remove an officlal only for the cause or causes
clted:
1. Oaly for inefficiency, negl of duty, If in office
® Federal Energy R y C isaij C isai s, P L. 95-91, title IV, 91 Stat. 582, 42 U.S.C. 7171(b)
e Federal Labor Relations Auv.honty, Members, P.L. 95454, title VII, 92 Stat. 1196, 5 U.S.C. 7104(b)
® Merit Systemsa Protection Board, Members, P.L. 95-454, title 11, Sec. 202(a), 92 Stat. 1122, 5 U.S.C. 1202(d)
® Merit Systems Protection Board, Chairman of Special Panel, P.L. 95454, Title 11, Sec. 7702, 5 U.8.C. 7702(d)(6)AXiii)
@ Office of Special Counsel, Special Counsel, P.L. 95-454, 92 Stat. 1122, 5 U.S.C. 1211(b}
2. Only for inefficlency, ueglect of duty, 11 in office, or
ineligibility

® National Mediation Board, Members, Act of June 21, 1934, 48 Stat 1193, 45 U S.C. 154, First
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8. Only for neglect of duty or malfeasance In office

o Consumer Product Safety Commission, Commissioners, P.L. 92-573, 86 Stat. 1210, 15 U.§.C. 2063(a)
* National Labor Relations Board, Members P.L. 86-257, title VII, 73 Stat. 542, 28 U.9.C. 163(a)
® Social Security Administration, C. , P.L. 103-296, 108 Stat. 1466, 42 U.S.C. 902(a)

4. Ounly for general cause

« Postal Rate Commission, Commissioners, P.L. 94-421, 90 Stat. 1304, 39 U.S.C. 3601

B. Positlons where statutes omit the term only before the cause or causes cited for removal;
1. Inefficiency, neglect of duty, or malfeasance in office

¢ Federal Maritime Commission, Commissioners, 46 U.S.C. 1111, Reorganization Plan # 7 of 1961
¢ Federal Mine Safety and Health Review Commission, Commissioners, P L. 91-173, title 1, 91 Stat. 1313, 30 US.C.
823(b)(1)
® Federal Trade Commission, Commissioners, Act of Sept. 26, 1914, 38 Stat. 717, 718, 15 U.S.C. 41
Nahonnl Tmnsportauon Snfet.y Board Members PL. 93- 633 88 Stat. 2167, 40 US.C. 1111(c)
1 i P.L. 93-438, 88 Stat. 1242, 42 US.C. 584 1(e)
Occupatlonnl Safer.y and Health Rewew Commisaion, Comniissioners, P.L. 91-586, 84 Stat. 1603, 29 U.8.C. 661(b)
Surface Transportation Board, Members, P.L. 104-88, 109 Stat. 932-933, 49 U.S C. 702(b)

2. For cause

@ Federal Reserve System, Board of Governors, Act of June 3, 1922, 42 Stat. 620; 12 U.S.C. 242

. F where Presid need only i T forr 1 to the Senate or to both Houses of

Archivist of the United States, P.L. 98497, 98 Stat 2280, 44 U.S.C. 2103

Chiel Benefits Officer, Department of Veterans Affairs, 38 USC 306(C)

Chief Medical Officer, Department of Veterans Affairs, 38 U S C. 305(c)

Comptroller of the Currency, Act of June 3, 1864, 13 Stat. 99; RS. Sec. 325, Aug. 23, 1935, 49 Stat. 707, 12 US.C. 2
Director of the Mint, Act of Feb. 12, 1873, 17 Stat. 424; P L. 97-258, 96 Stat. 879, 31 U.S.C. 304(b)( 1)

Director of Operational Testing and Evaluation, Department of Defense, P.L. 98-94, title XII, 79 Stat. 684, 10 U.S.C. 138
Inspector General Act; P.L. 95-452, 92 Stat. 1101, 5 U.S.C. Ap 8, 3(b)

e Office of Inspector General and Deputy Inspector General, Department of Energy, P.L. 95-91, title II, 91 Stat. 676, 42
U.S.C 7188

D. Positions where removal probably requires cause or causes even though statutes are silent on matter

Commodity Futures Trade Commission, Commissioners
Defense Nuclear Facilities Safety Board, Members

Equal Employment Opportunity Commlaslon

Farm Credit Administration, C

Federal C. ications C ission, C:

Federal Deposit Insurance Corporation, Board of Dlrecmrs
Federal Election Commission, Commissioners

National Credit Union Administration, Board of Directors
Railroad Retirement Board

Securities and Exch c ission, C: issi 8
United States International Trade Cominission, Commissioners
United States Parole Commisaion, Commissioners

The absence of a removal provision regarding a fixed-term position does not mean that the President can remove
an incumbent whenever he wishea. In 1958 the Supreme Court ruled that unless specifically authorized by statute, the
President may not remove members of a body created to exercise purely adjudicatory functions that are not subject to review
by any other executive branch official. 4% Since then the Court has expanded and extended the grounds under which
Congross can impoas limita on the President’s power to remove incumbents before their term of office expire. 50

19 Wiener v. United States, 357 U S. 349 (1958). See also Securities Exchange Commission v. Blinder, Robinson,
and Co., 855 F.2d 677 (10th Cir. 1988). (SEC commissioners may anly be removed for cause despite statutory silence
on removal.)

50 See Morrison v. Olson, 487 U S. 685-86 (1988), and Mistretta v. United States, 488 U.S. 361 (1989) n. 13
( ing Nixon v. Administrator of General Services, 433 U.S. 443 (1979).

q
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Chairman BUNNING. Thank you, Mr. Garcia.

I will start it off and then, as we normally do, proceed through
the Members as they want to ask questions.

You mentioned in your testimony that SSA, as an independent
agency, no longer reports to the Department of Health and Human
Services. In addition, you stated that SSA has independence from
the direction and control of the President.

Given that the Commissioner has a fixed term of office, 6 years,
in fact, thereby overlapping presidential terms, and that the Presi-
dent may only remove the Commissioner for cause, in your view,
how much independence does this provide the Social Security Ad-
ministration?

Mr. GARrciA. It provides it with the independence that, if there
is a disagreement with the President over policy, the President is
not free to remove the Commissioner the way he would be free to
remove an official who does not have the protection against re-
moval.

Chairman BUNNING. Like the Secretary of Defense or the Sec-
retary of State or any of those Cabinet-level offices?

Mr. GARcIA. Yes, Mr. Chairman. They could be removed at any
time by the President.

Chairman BUNNING. You have summarized five factors to deter-
mine an agency’s degree of independence. In your analysis of var-
ious independent agencies, would you say the agency’s degree of
independence is more the result of statutory authority or more the
result of the attitude of the agency’s head in interpreting its statu-
tory authority to be independent?

Mr. Garcia. Well, the statutory authority for independence has
to be there for the head of the agency to be able to act on the par-
ticular authority he or she has. How the head of the agency acts
on that authority depends on his or her attitude.

Chairman BUNNING. Could you name another independent agen-
cy, headed by a single person with a fixed term of office, that was
given statutory authority similar to that afforded SSA when it was
established as an independent agency?

Mr. GARCIA. There is only one single head of agency that fits that
description, and that is the Office of Special Counsel. The head of
that agency is appointed for 5 years and is also removable only for
cause. So it has a similar protection. But it’s a much smaller office,
not as large as the Social Security Administration.

Chairman BUNNING. In fact, it only has 92 employees and an $8
million budget, according to the research that I have on it.

Mr. GARCIA. Yes, sir.

Chairman BUNNING. Ninety-two employees and an $8 million
budget, compared to SSA’s 65,000-plus employees and a budget of
over $400 billion, $6 billion for operating and administrative ex-
penses alone.

Mr. Jacobs.

Mr. Jacoss. I have no questions, Mr. Chairman.

Chairman BUNNING. Mr. Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Would you agree that it’s one of the Commissioner’s responsibil-
ities to protect the independent SSA from politically motivated ma-
nipulation on the part of the executive branch?
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Mr. GARCIA. That has been Congress’ intent, so I would agree
that that’s the reason Congress made the agency independent.

Mr. JOHNSON. So it’s clear then in the legislation, in your view?

Mr. GarciA. During hearings, those were the intentions that
were announced by many Members.

Mr. JOHNSON. You mention also that the statute specifies that
they submit their budget directly to the Congress without revision
as well as to the Congress as part of the overall budget of the
President.

Can you tell me what leverage the President has to ensure that
the SSA, now that it's independent, submits a budget that is ac-
ceptable to the President?

Mr. GARrcia. Well, the agencies will normally negotiate with
OMB regarding their budgets. By statute, SSA’s original budget is
eventually submitted to Congress. But along with that budget,
Congress receives the budget that’s prepared by OMB for all of the
agencies. The latter budget, the presidential budget, may be a re-
vised version of the budget that has been prepared by the agency.

However, the Appropriations Committees are aware of the origi-
nal budget that the agency submitted to the OMB, and whatever
changes OMB has made in the President’s budget regarding the
agency.

Mr. JOHNSON. But Social Security doesn’t have to submit their
budget to OMB, is that true?

Mr. GARCIA. Yes, they do, sir.

Mr. JOHNSON. They do?

Mr. GARCIA. Yes. There are some agencies that do not submit
budgets because they generate their own funding. These are pri-
marily multiheaded, regulatory banking agencies—the Federal Re-
serve Board, the Federal Deposit Insurance Corp. However, the So-
cial Security Administration, by law, must submit, as other agen-
cies, must submit its budget to OMB.

Now, there are two agencies that have statutes which prohibit
OMB from revising their budgets. They are the U.S. International
Trade Commission and the U.S. Postal Service. There are other
agencies that submit their budgets to OMB and at the same time
submit budgets to Congress, but in those instances where there’s
no stipulation preventing OMB from revising the budget, those
budgets may be revised. So the SSA budget

Mr. JOHNSON [continuing]. Falls into that category.

Mr. GARCIA [continuing]. Falls into that category.

Mr. JOHNSON. Thank you, sir.

No more questions, Mr. Chairman. Thank you.

Chairman BUNNING. Mr. Neal.

Mr. NEAL. Thanks, Mr. Chairman.

Mr. Garcia, you seemed to indicate that SSA could, on its own
volition, decide to issue regulations or send communications to Con-
gress without having been reviewed by OMB. The independent
agency legislation was thoroughly studied and reviewed by Con-
gress and legislation was introduced repeatedly over a decade, and
there were many, many hearings.

Don’t you think that Congress would have made the Social Secu-
rity Administration independent of OMB if it had intended to?
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Mr. GARCIA. It’s possible, sir, but the fact that the agency was
made independent—Let me back up.

It’s possible. Why they did not do so, I don’t know.

Mr. NEAL. That’s the only question I had, Mr. Chairman.

Chairman BUNNING. Mr. Collins.

Mr. CoLLINS. I just have one question, Mr. Chairman.

Mr. Garcia, without passing additional legislation, what can Con-
gress do to further the Social Security Administration’s independ-
ence and insulation from political pressures?

Mr. GARCIA. I would venture to say, to provide SSA greater inde-
pendence or to see that the independence it has is utilized, would
likely depend on the support given to it by its oversight committees
and the Congress. Support in the sense of backing the agency when
it may have a conflict with the administration over budget and
staff, policy and other matters.

But I'm not—I don’t have sufficient knowledge to go into those
areas. The area that I'm particularly involved with is simply what
is in the statutes and how the particular characteristics of the
agencies are applicable, or of their independence, are applicable to
one agency or another agency.

Mr. CoLLINS. As a followup, without additional legislation,
though, it primarily would depend on the person appointed as Com-
missioner and their interpretation and their attitude toward loyalty
to the congressional intent to establish an independent agency or
to the President?

Mr. Garcia. I would assume, sir, that any head of agency that
is independent, how he or she exercises his or her independence,
is determined by various factors—the attitude of the individual
heading the agency and various political considerations.

Beyond that, the Congress could look at certain reports that are
required to be filed, to determine how the agency is operating. I'm
thinking now, for instance, of the Senior Executive Service. The
level of Senior Executive Service positions are established by the
Office of Personnel Management, in consultation with OMB. The
statute establishing the agency as an independent agency stipu-
lates that when OMB establishes the number of senior executive
positions for the agency, the number should be substantially great-
er than it was when the agency was in HHS, and also stipulates
that whatever numbers are established by OPM, that OPM pro-
vides that information to the Committees. So I would imagine that
scrutinizing those reports would help the Committees determine
what is happening in that area.

Mr. CoLLINS. Another followup question. I thought I just had
one, but it's getting interesting.

Chairman BUNNING. The green light is still on.

Mr. CoLLINS. The cash flow of the Social Security Administra-
tion, too, can drive the attitude, not only of the chief executive offi-
cer of the country but those political pressures upon the Commis-
sioner who handles that cash flow, as to how independent that
agency will be; is that not true?

Mr. GARcCIA. Sir, I'm not qualified to comment on those issues.
I don’t know what the pressures are. I have no knowledge, really,
of the substantive issues that the agency is involved with, apart
from what I read in the newspaper.
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I can address the characteristics that help to make an agency
independent, but as to what political pressures there are, I'm really
not qualified to comment on that.

Mr. COLLINS. As long as the cash flow is deposited into the U.S.
Treasury, and the checks for the Social Security benefits are drawn
on the U.S. Treasury, rather than an independent Social Security
Administration, political pressures will remain to keep that cash
flow in a place so that it can offset and hide the deficit. That’s what
I'm referring to.

The cash flow of the Social Security Administration plays an im-
portant role in the pressures that they receive, as the Commis-
sioner and as the agency, from the chief executive officer of this
country to help, as I said, offset or hide the deficit. I think, if you’re
going to make it an independent agency, you ought to make it an
independent bank account. Surpluses could then be used to pur-
chase government securities, but make it an arm’s-length trans-
action, as any other independent, private sector agency would do.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Portman.

Mr. PORTMAN. Mr. Garcia, thank you for your testimony. I en-
joyed it.

I think there is a remarkable independence that most Americans
would be surprised at, thanks to Mr. Bunning and Mr. Jacobs and
other people’s efforts. I think you described it pretty well.

What confuses me still is on the regulatory side. Under the stat-
ute, can the Social Security Administration send regulations di-
rectly to Congress without going through the OMB review process,
and if they can, I would like your appraisal as to whether that has
been done, to your knowledge, and whether there are other agen-
cies perhaps not even as independent that have that authority.

Mr. GARCIA. The rulemaking I was referring to deals with agency
rules and regulations issued under the Administrative Procedure
Act. Those regulations are not normally submitted to Congress, al-
though under the recently amended Regulatory Flexibility Act,
major regulations are now subject to congressional disapproval by
joint resolution.

But regarding rulemaking, under Executive Order 12866, which
was issued in September 1993—and that followed an earlier order
first issued in 1981—agencies in the executive branch are required
to send their rulemaking, their regulations, to OMB for review and,
in effect, clearance before the agency can publish in the Federal
Register the draft and the final regulation.

The Executive order mandating the agencies to send their regu-
lations to OMB exempted the multiheaded, independent regulatory
agencies. There is some question whether SSA—which is not a reg-
ulatory agency but which is independent—there is some question
whether SSA has to submit its regulations to OMB for clearance
because of its independent

Mr. PORTMAN. In your estimation, is SSA more or less independ-
ent than those regulatory agencies that you mentioned, in other re-
spects than regulatory and the rulemaking?

Mr. GARCIA. Since OMB may insist on changes to a particular
regulation, this would impact on the independence of the particular
agency that issues the regulation.
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Mr. PORTMAN. I guess what I’'m suggesting is, do you think there
is a logic to having SSA treated differently than those other inde-
pendent agencies as it relates to rulemaking, given the fact that
SSA’s independence by statute is so broad?

Mr. GARCIA. That’s again a question that will have to be handled
by Congress, depending on the responsibilities of the particular
agencies. There are established independent regulatory boards and
commissions with certain independence for certain reasons—politi-
cal, policy, and so forth—and the same would be true for the Social
Security Administration.

Mr. PorTMAN. What is your interpretation of the statute? Be-
cause of the Executive order and not specifically exempting SSA,
is SSA mandated to submit its proposed rules to OMB for review
prior to being published in the Federal Register?

Mr. GARCIA. The question is whether an Executive order can re-
quire an agency with certain independent status to follow certain
procedures. I'm not qualified to evaluate these procedures

Mr. PORTMAN. So you would say it’'s a gray area at this point?

Mr. GARCIA. It’s a gray area as to whether the agency must sub-
mit its regulations——

Mr. PORTMAN. Under current practice—I don’t know the answer
to this—you indicated the budget is submitted separately so that
Congress sees the budget and the appropriators know what the
budget is. Does SSA do that with rules as well?

Mr. GARCIA. No. The rules and regulations are not sent to Con-
gress, except for the——

Mr. PORTMAN. So prior to the OMB screening, there would be no
way for Congress to know what the rules were being proposed?

Mr. GARCIA. That’s correct.

Mr. POrRTMAN. Thank you.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Christensen.

Mr. CHRISTENSEN. Thank you, Mr. Chairman.

Mr. Garcia, which key SSA vacancies are needed to be filled by
presidential appointment, assuming—I don’t know if there’s hun-
dreds or tens

Mr. GARCIA. No, there are at least three with Senate confirma-
tion. It’s the Commissioner, the Deputy Commissioner, who is also
appointed for a 6-year term, but there’s no provision regarding the
removal of the Deputy Commissioner, and the Inspector General.
Those are the three primary positions, presidential appointees re-
quiring Senate confirmation.

Mr. CHRISTENSEN. And you say the Deputy and the Inspector
General are there with—as far as cause? How are they

Mr. GARCIA. No, the Deputy can be removed at any time. The In-
spector General can be removed as long as the President submits
his reasons for removal to Congress. The statute just stipulates
that he just has to submit reasons for removal.

Mr. CHRISTENSEN. During your time here in Washington, have
you ever seen a situation where the President has refused to make
ia) key ap?pointment in terms of trying to find leverage over the SSA

irector?
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Mr. GARCIA. I can’t specifically mention any instances, but that
is one of the leverages that a President might have, to postpone
making an appointment or submitting a nomination to Congress.

Mr. CHRISTENSEN. As far as an agency goes, if the Commissioner
is willing to argue his or her case strongly, and is a tough nego-
tiator, do you see that the Commissioner tends to have quite a bit
of independence subsequent to what the President tries to do to
him or her in terms of leveraging their power?

Mr. GARcIA. I would say the fact that the President cannot re-
move a head of an agency gives the head of the agency much great-
er authority than someone who can be removed because he or she
disagrees with the President.

Mr. CHRISTENSEN. During your time here over the various Com-
missioners that have served, which Commissioner showed the most
independence as far as being a strong agency head over that time?

Mr. GARCIA. Well, the one that comes to mind, and the one that’s
often referred to, is the Federal Reserve Board.

Mr. CHRISTENSEN. No, I meant with the SSA. Which SSA Com-
missioner over the last——

Mr. GARCIA. Sir, I haven't followed the activities of SSA. I’'m not
familiar with its responsibilities or even with its prior Commis-
sioners.

Mr. CHRISTENSEN. OK. On a scale of 1 to 10, with the Federal
Reserve Board being a 10 as the most independent agency, how
would you rank SSA’s degree of independence?

Mr. GARCIA. It’s hard to say, because the various factors that I
mentioned before, not all of the agencies have the same character-
istics, so that one agency which could have protection against the
revision of its budget doesn’t necessarily have the ability to submit
its communications to Congress without OMB review.

I would say that, among the multiheaded regulatory agencies,
there are a few others besides the Federal Reserve Board, espe-
cially the banking agencies, that have relatively more independ-
ence. Among the independent singleheaded agencies, it’s unique in
its authority and in the independence that has been granted to it
by Congress. It has a little more independence than the Office of
Special Counsel because the Office of Special Counsel cannot sub-
mit its budget to Congress directly—it goes through OMB, and
Congress has only the budget that OMB has placed into the Presi-
dent’s budget.

Mr. CHRISTENSEN. Thank you, Mr. Garcia.

No further questions, Mr. Chairman.

Chairman BUNNING. Mr. Laughlin, we have about 6 minutes.

Mr. LAUGHLIN. I'll try not to use all that much, Mr. Chairman.

Mr. Garcia, as I listened to your testimony and talking about the
attitude of the independent agency, it reminds me of the time after
I had graduated from law school and was a company commander
in the Army, and had about 110 men under my command. My
mother called me and she wanted me to review what I had been
doing.

Af%er I told her what I had been doing, she wanted to know what
I was going to be doing, and when I told her, at some point she
said, “Well, you've got my permission to do that.”
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As I listened to some of your testimony, it kind of reminded me
of that relationship. Here was my mother, who I had deep love and
affection and respect for—and we'’re talking about an independent
agency that may have that political connection to the President—
yet in my instance I had far greater independence than what I'm
hearing you talk about, because I was solely dependent upon my
Army paycheck as a means of living, and I had a clear understand-
ing of the court martial procedure if I didn’t follow what the battal-
ion commander told me.

As I listened to your talking about the independent head here in
the agency we’re talking about, who submits communications, regu-
lations, to OMB—and I'm not sure I understood about the budget—
dependent upon the President’s agency for litigation, it seems that
the independent agency head that we're talking about here doesn’t
quite have the independence I had from my mother in this military
relationship.

Is that kind of what you're telling us here today?

Mr. GARCIA. I'm only trying to say what authority or what inde-
pendence Congress has given to the agency through statute. The
heads of all executive agencies are to an extent members of an ad-
ministration and they have to depend to a certain extent on the ad-
ministration for legislation, for support of its policies, legislation
through Congress, and so forth.

Mr. LAUGHLIN. Very quickly, is there anything you would rec-
ommend that Congress do other than pass legislation? Are there
any actions that you would recommend that we take?

Mr. GARCIA. I'm really not qualified to get into that because
that’s primarily in political areas, sir.

Mr. LAUGHLIN. OK. So we're talking about altering a political re-
lationship then?

Chairman BUNNING. Mr. Laughlin, I'm going to ring the bell just
a little prematurely, because we have 5 minutes to get to the vote
on the floor

Mr. LAUGHLIN. And there’s four votes.

Chairman BUNNING. And we will recess until we finish our vot-
ing. We apologize.

Mr. LAUGHLIN. Thank you, Mr. Garcia.

Mr. GarcliA. Thank you.

[Recess.]

Chairman BUNNING. The Subcommittee will resume.

I would like to ask Mr. Garcia a couple of questions.

You mentioned political considerations numerous times in your
testimony. What do you mean by political considerations for the
record?

Mr. GARcCIA. The political environment, the various constituency
groups that would be involved and interested in particular issues,
the support or opposition generated by these groups, the political
dynamics that are involved in any policy, any action that the ad-
ministration is pursuing.

I don’t know anything beyond that. I'm not really qualified to get
into Social Security issues.

Chairman BUNNING. In lieu of what you just said, what recourse
would the President have if the Commissioner chooses to commu-
nicate to Congress directly and not submit communications to the
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White House, or OMB, first, given the legislation and the statutory
authority that Congress gave this independent Social Security Ad-
ministration? What recourse would the President have?

Mr. GARCIA. Since the agency has to submit its budget to OMB,
and OMB can revise the budget when it presents it in the Presi-
dent’s budget to Congress, it could possibly cut the budget or pos-
sibly even cut the staff. But I don’t—I mention this in a general
sense, that of the actions that OMB can take against an agency,
I don’t have any knowledge of whether these actions are taken,
have been taken, or will be taken. I don’t know.

Chairman BUNNING. The Social Security independent agency
could do just about what they want to do and Congress could back
them up? SSA could submit their budget, and if the administration
and OMB decides to delete certain things in the budget, the Social
Security independent agency could come to Congress and plead
their case. SSA could say to Congress, This is why we submitted
x amount of dollars for this. Can this independent agency do just
about anything they want to do to make the Social Security Admin-
istration independent from anyone?

Why else would we have given overlapping terms to the Commis-
sioner? Why else would we give the Deputy Commissioner the
same term?

Mr. GARCIA. The reasons that Congress has established these po-
sitions with their fixed times in office I can’t really discuss, sir, be-
cause I'm not knowledgeable about that.

Chairman BUNNING. It’s in the legislation.

Mr. GARCIA. Yes. What I can say is that Congress has the ulti-
mate authority regarding any agency regarding the budget of the
particular agency.

Chairman BUNNING. That’s co