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EFFECTS TO VETERANS OF EXPOSURE TO
IONIZING RADIATION, SUBSEQUENT TREAT-
MENT, AND COMPENSATION

TUESDAY, APRIL 30, 1996

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON COMPENSATION, PENSION,
INSURANCE, AND MEMORIAL AFFAIRS,
COMMITTEE ON VETERANS AFFAIRS,
Washington, DC.

The subcommittee met, pursuant to call, at 9:30 a.m., in room
334, Cannon House Office Building, Hon. Terry Everett (chairman
of the subcommittee) presiding.

Present: Representatives Everett, Clement, Kennedy, Barr,
Montgomery, Evans, Weller, Hayworth and Ney.

OPENING STATEMENT OF CHAIRMAN EVERETT

Mr. EVERETT. Good morning. The subcommittee will come to
order. We are here today to receive testimony regarding the per-
formance of the VA’s compensation program for those exposed to
ionizing radiation.

A look at the numbers presents some disturbing facts. Only
about 10 percent of those applyin%l for radiation-compensation have
been approved. Possibly that is why VA’s written testimony was so
short of facts. 1 h0£e Mr. Vogel and other Government witnesses
will be able to further inform us of what is actually foing on and
i)ﬁ'erdsome explanation as to why so few radiation claims are al-
owed.

I do realize this is a complex subject and there is significant dis-
agreement within the scientific community as to the dangers asso-
ciated with exposure to radiation. But that is no excuse for inaction
on the part of the Government and I hope to hear some ways to
imlprove the situation.

am particularly disturbed by the cases DAV cited, which appear
to portray an overly frugal VA when it comes to radiation-related
compensation. I would also note that the process to get compensa-
tion in this area is much more convoluted than for other claims.

Before we begin, I'd like to recognize the very distinguished
ranking member of the subcommittee, Lane Evans, for any re-
marks he may have.

OPENING STATEMENT OF HON. LANE EVANS

Mr. Evans. Thank you, Mr. Chairman. I apIpreciate you holding
this hearing as the son of an atomic veteran. It’s a very important

1)



2

issue and I look forward to hearing from our witnesses as well to
explore what the Department of Veterans Affairs and the sub-
committee can do in the future to see that their sacrifices and
needs are recognized.

There can be no question that atomic veterans were not ade-
quately informed of t%e dangers of ionizing radiation and may have
been injured as a result. Many of these men and women have paid
for their dedication invariably with their health and some with
their lives. We owe it to them to see that theﬁ’re not forgotten and
that they receive compensation and the care that they deserve.

This hearing is a small, but important step, insuring that we ful-
fill our duty to them. Central to our work today will be the rec-
ommendations of the Advisory Committee on Human Radiation Ex-
periments. While most of the report focused on experimentation on
civilians, the recommendations contained in the report concerning
atomic veterans are an indictment of how our Government and the
Republican and Democratic Administrations have failed these
veterans.

The recommendations of the committee mirror many of the con-
cerns that atomic veterans have had for years. The list of present-
ing disabilities contained in the law is inadequate and the standard
of proof to meet administrative claims is often impossible to meet
and that these statutes are limited and inequitable in their
coverage.

I look forward to hearing from Dr. Faden today on her commit-
tee’s work. I also know that the VA’s human radiation interagency
workini CFroup has convened a meeting to come uﬂ with a response
to the Advisory Committee’s recommendations. I hope through this
hearing we get an idea of what they are, where they are in the
process, and urge them to fully adopt these recommendations.

In the meantime, Congress must provide the leadership to make
sure these veterans’ needs are met. In the near future, I will be in-
troducing my own legislation based on the precedent sent by Mar-
shall Islands Nuclear Claims Tribunal Act, which will provide addi-
tional presumptive diseases for atomic veterans. Currently, Mar-
shall Islanders receive compensation if they exhibit one or more of
the 27 illnesses presumed radiogenic in nature. My legislation
would ensure that all of the radiogenic illnesses that the Marshall
Islanders are compensated for are also on the presumptive list for
our Nation’s veterans. This is the least we can do to make sure
that they receive compensation for illnesses already determined by
our Government to be linked to exposure to ionizin% radiation. To-
day’s hearing should only reinforce the need for this legislation.

Again, thank you, Mr. Chairman, for holding this important
hearing. I look forward to working with you on this issue. Thank
you very much.

Mr. EVERETT. Thank you, Lane. Bob, do you have any opening
remarks?

OPENING STATEMENT OF HON. BOB CLEMENT

Mr. CLEMENT. Very briefly. Thank you, Mr. Chairman. These
hearings are very, very important and being a veteran myself, we
must focus our efforts on their health and welfare, and particularly
on those veterans in this hearing that have been exposed to radi-
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ation during their active military service, the so-called atomic vet-
erans. It's good to be here and part of these hearings. I hope some-
thing comes about that we can ﬁetter understand what these veter-
ans have suffered with over the years.

Mr. EVERETT. Thank you, Bob. Our first panel consists of Ms.
Carol Rutherford from the American Legion and Mr. Joe Violante
from the Disabled American Veterans. I'd like to compliment both
of you for your extensive and complete testimony. You may begin,
please.

STATEMENTS OF CAROL RUTHERFORD, ASSISTANT DIRECTOR
FOR INFORMATION MANAGEMENT, THE AMERICAN LEGION
AND JOSEPH A. VIOLANTE, LEGISLATIVE COUNSEL, DIS-
ABLED AMERICAN VETERANS

STATEMENT OF CAROL RUTHERFORD

Ms. RUTHERFORD. Mr. Chairman, members of the subcommittee,
before I begin, I'd like to express Mr. Wilkerson’s regrets at not
being able to present testimony to you today in person.

The topic before the subcommittee, as you know, is important to
the American Legion and we appreciate the opportunity to present
our views on issues relating to the health and welfare of these vet-
erans exposed to ionizing radiation during their active military
service.

Through the years, the American Legion has supported scientific
research and legislation intended to be sure that veterans who
were exposed to radiation in the service receive adequate com-
pensation for often fatal diseases related to their exposure.

Since early 1994, VA has continued its review of and search for
radiation records through the President’s Advisory Committee on
Human Radiation Experiments. The final report released last fall
contains several recommendations to President Clinton’s inter-
agency working group which we strongly support. Recommenda-
tions 5 and 6 under the t:f)ic biomedical experiments and popu-
lation exposure are of special interest.

Recommendation 5 focuses on problems of radiation exposure at
the Hanburg Nuclear Reservation in Washington State during the
years 1933 to 1962 and the need for an amendment to the Radi-
ation Compensation Act of 1990 to cover individuals who may have
been exposed to radiation in the area of that facility.

The erican Legion believes such legislative action should ex-
tend eligibility under this program to both active duty personnel
stationed at Hanburg since 1943 and members of the civilian com-
munities in that area. In addition, we strongly believe that the def-
inition of radiation risk activity found in 38 United States Code
should be amended to include individuals who performed active
duty at other facilities and activities such as Hanburg.

Recommendation 6 points out a number of standing concerns
that we agree should be addressed, including number one, the con-
dition and maintenance of adequate records regarding the identity,
test locales and exposures of all test participants. No. 2, upgrading
the list of presumptive diseases. No. 3, review of the standard of
proof of veterans without a presumptive disease. No. 4, improving
the timeliness of radiation claims. 5, reconsidering and possibly re-
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allocating funds and time spent on contractors and consultants in
the administering of the f)rogram. And 6, review of statutes which
are limited and inequitable in their coverage.

We will be watching with great interest the response of the
Interagency Working Group to the Advisory Committee report.

Mr. Chairman, the road to change has been and will be bumpy,
but we do not want to give the impression that we are unaware of
the VA’s efforts to improve services to atomic veterans. This in-
cludes recent additions to the list of presumptive radiogenic dis-
eases and amending 38 CFR 2.311 which held that the list of
radiogenic diseases was not an exclusive list of conditions that
could be recognized as service connected based on exposure to ion-
izing radiation.

We are also given to understand that the Department of Veter-
ans’ Affairs is reviewing possible legislation to allow veterans who
were treated with nasal pharyngeal radium in service to partici-
pate in the VA’s ionizing radiation registry program and to receive
priority medical care.

The VA is also planning to increase position education on issues
related to nasal pharyngeal radium treatment along with a possible
screening program.

In summary, even though we feel recent VA efforts to care for
veterans are laudable, we also feel there is a continuing need for
research and an obligation to address the progressing problems fac-
ing atomic veterans and their dependents. We believe the VA needs
to consider the expeditious development of new regulations and

idelines that will enable these veterans and their families to

ave their claims fully and fairly considered.

Mr. Chairman, this concludes my statement.

31[;&19 prepared statement of The American Legion appears on p.

Mr. EVERETT. Thank you very much. Joe.

STATEMENT OF JOSEPH A. VIOLANTE

Mr. VIOLANTE. Thank you, Mr. Chairman, members of the sub-
committee. On behalf of the DAV and its auxiliary, I wish to thank
you for this opportunity to present our views today regardin% the
controversy surrounding the VA medical treatment and disability
compensation for so-called atomic veterans.

The remedial legislation gassed by Congress over the years has
not had a desired effect and must be revisited in order to provide
meaningful health care and disability compensation for this group
of veterans. On top of the problems particular to radiation diseases,
atomic veterans experience the same frustrations as all other veter-
ans who attempt to access the VA health care system, a system in-
adequate to meet veterans’ medical needs and their demands for
services.

This crisis is the result of years of inadequate funding and a
patchwork approach to addressing the health care needs of veter-
ans. On paper, VA health care provisions regarding atomic veter-
ans appear to provide access to medical care. Yet, atomic veterans
and their families believe otherwise, Congressional oversight is
therefore in order to ensure that atomic veterans are receiving ade-
quate quality health care treatment. '
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Receiving disability compensation from the VA is another frus-
trating aspect of the ionizing radiation debate. All too often atomic
veterans and their survivors are denied compensation from our
Government for the residual illness, disease or disability or death
allegedly associated with eX{)osure to ionizing radiation which oth-
ers, such as the Marshall Islanders, receive compensation from our
Government for the same disability.

Presently, the VA recognizes 20 diseases as radiogenic under 38
CFR 3.311. This section was designed to assist atomic veterans and
their survivors in obtaining compensation for disability and death
due to exposure to ionizing radiation. However, very few atomic
veterans or their survivors benefit from this provision,

The Combee case, discussed in my written testimony, is not an
exception to the rule, but is representative of the vast majority of
these types of cages. Like so many other veterans, Mr. Combee suc-
cumbed to this disabilities before his claim could be properly adju-
dicated on the merits. It cannot be overemphasized that radiation
claims are wrongfully denied because of inaccurate reconstructive
dose estimates used as the basis for determination that service con-
nection is not warranted. An example of such a case is that of dis-
eased atomic veteran, Michael Stanko, who died in 1985. Although
his claim had been denied in part due to minimal exposure to ioniz-
ing radiation, post mortem plutonium studies showed that he had
98 rem bone dose, 33 rem lung dose and 7.5 rem ingested dose. Ad-
judication of radiation claims pursuant to Section 3.311 have been
a failure with almost 95 percent of atomic veterans unable to estab-
lish service connection for their disabilities.

The list of presumptive diseases doesn’t include all 20 that are
recognized by the VA as radiogenic diseases. Further, as pointed
out by Congressman Evans, the Marshall Islanders receive addi-
tional disabilities for compensation purposes. At the very least,
America’s atomic veterans should receive a rebuttable presumption
for all diseases, illnesses or disabilities for which others are
compensated.

Something is seriously wrong with this process if atomic veterans
such as Mr, Combee and Mr. Stanko are continuously denied serv-
ice connection for residuals of radiation exposure when the evi-
dence clearly warrants allowance in those cases.

While we note that these new benefits would come under the
Pay-go provisions of the Budget Enforcement Act, it apf)alls us to
think that in order to pay compensation for this new legislation,
some other worthy group of wartime disabled veterans or their de-
pendents would have to give up their compensation to fund this
new legislation to benefit atomic veterans also a worthy and de-
serving group.

Congress must realize that paying for disability of wartime dis-
abled veterans is nothing more than an extension of the costs of
war by our Government, Pay-go provisions should not apply to ben-
efit for services affecting wartime disabled veterans.

This concludes my statement and I'd be happy to answer any
questions.

[The prepared statement of Mr. Violante appears on p. 36.]

. Mr. EVERETT. Thank you. I appreciate that. As you pointed out
in the case of Mr. Stanko, that began at VA 17 years ago.
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ﬁMr. VIOLANTE. Yes. That included his wife’s claim for death ben-
efits.

Mr. EVERETT. Each of you pointed out that you feel the adjudica-
tion process is less than adequate, What changes would you
suggest?

Mr, VIOLANTE. First of all, I would make all radiogenic diseases
presumptive which would thereby give the veterans the benefit of
not having to have these dose reconstructed estimates because as
far as I can tell, they're far from adequate in reflecting their actual
exposure.

There are number of veterans that I've talked to that have talked
about swimming in the lagoons and eating the fruits that they
found on the island shortly after the tests were detonated and
there’s no way to account for their total exposure.

If Congress was to continue to legislate under 3.311, I would cer-
tainly like to see something done with regards to the dose esti-
mates to give these veterans a fighting chance in proving service
connection.

bll\/Ir. EVERETT. A lot of the military records are no longer avail-
able.

Mr. VIOLANTE. That’s correct. And that’s why if there was a pre-
sumption it eliminates having to show that there was a specific ex-
posure level.

) l\gr. EVERETT. Should VA consolidate its radiation claims process-
ing?

Mr. VIOLANTE. Only if it will benefit veterans. Consolidation in
certain cases has proved beneficial because it provides an expertise
in those people. As long as there are no mindsets that would pre-
vent the proper service connection of these disabilities, I think that
consolidation might be beneficial.

Mr. EvEReTT. Should VA begin enlarging the radiation registers
to include those now on active duty in radiation-related jobs such
as propulsion systems in weapons programs?

Mr. VIOLANTE. I would have to agree with that. It should be ex-
panded to include those people.

Mr. EVERETT. Thank you very much. Lane.

Mr. Evans. Thank you, Mr. Chairman. Let me ask you both, Joe,
you mentioned in your statement that dose reconstruction esti-
mates prepared by DNA are inaccurate.

Do you believe we’re better off trying to better dose reconstruc-
tions or describing them entirely?

Mr. VIOLANTE. That’s hard to say based on my limited knowl-
edge. I don’t know how accurate we could get them. A lot of the
people did not wear badges. I don’t know if our Government would
even be willing to come forth with a true estimate of what these
veterans were exposed to, so I would have to say that I would like
to see that scrapped totally.

Mr. Evans. Thank you.

Ms. RUTHERFORD. Yes, I think I agree with that to an extent, but
I really think we have to agree with the findings of recommenda-
tion 6 that it should at least be reviewed and looked at, at the epi-
demiological tables should be looked at.
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Mr. Evans. But both of you agree that we should raise the num-
ber of presumptive illnesses to the 27 that are allotted to the Mar-
shall Islanders?

Mr. VIOLANTE. Wholeheartedly.

Ms. RUTHERFORD. Yes sir.

Mr. Evans. Joe, you talked about a perception, at least of VA
health care being inadequate for these veterans. Could you give us
some specific commendations that we might take to improve health
care for atomic veterans?

Mr. VIOLANTE. Recommendations. The people that I've talked to
seem to be concerned about who they're actually seeing. They don’t
believe that the physicians that they're seeing have sufficient
expertise with these tﬁle of disabilities to adequately diagnose
them. So one thing would be to ensure that the physicians they are
seeing have some type of background in diseases associated with
radiation exposure so that they can adequately diagnose these
disabilities.

I mean something needs to be done. These people just don’t feel
they’re receiving the proper care and not having a medical back-
ground, it's difficult for me to say how to adequately do that, but
something certainly needs to be done.

Mr. EvANS. So we’re not only experiencing the same kind of prob-
lems other veterans are facing, theyre feeling that they're not
meeting experts in their respective, in the area of atomic veterans
and ionizing radiation? ‘

Mr. VIOLANTE. Exactly, and some of these veterans have indi-
cated that they feel that these physicians, in order not to encourage
claims, diagnose nonradiogenic type diseases such as psychiatric
disability or irritable bowel syndrome, just—and again, I have no
ﬁirsonal experience, only people that I've talked to and so I don’t

ow if those are true or not, but I certainly think that based on
the conversations that I've had that it should be further looked at.

Mr. Evans. Thank you, Mr. Chairman.

Mr. EVERETT. Mr. Clement.

Mr. CLEMENT. Joe, you mentioned that most reconstruction esti-
mates prepared by DNA are inaccurate. How could a review of
DNA’s estimates lead to more accurate estimates in the future?

Mr. VIOLANTE. I think number one that all the records involved
during those tests should be reviewed by an independent agency.
I've seen records that would seem to indicate that those estimates
were low at the time and if there were some accurate records kept
or some information that would help to provide some accuracy to
those reconstructive estimates, I'd certainly like to see those
records made available,
~ Mr. CLEMENT. For either one of you, the Secretary of Veterans
Affairs is working with DOT, DOD and HHS in formulating a re-
sponse to the recent recommendations to review all of the laws and
regulations intended to provide benefits to atomic veterans. This is
in response, as you know, to a recommendation by the President’s
Adyvisory Committee on Human Radiation Experiments.

Do you feel that veterans’ service organizations concerns can or
will be addressed by this working gro

up?
Mr. VIOLANTE. I believe we'll certain?y have some input into that,
yes.
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Ms. RUTHERFORD. It appears from what we've heard, I have to
agree.

Mr. CLEMENT. One of the most significant and controversial sub-
jects covered by ACRE or A-C-R-E, was the protection of human
subjects in any kind of biomedical research. While the Advisory
Committee did not conclude that exposure of veterans to low doses
of radiation constituted such research, there are serious implica-
tions for service members exposed to potentially dangerous sub-
stances. For instance, should service members be informed before
being deployed in the Persian Gulf theater of operations that the
nerve agent pre-treatment they were offered might have side
effects?

Mr. VIOLANTE. I think certainly any human being deserves to be
informed of what they’re experiencing in some situations. Particu-
larly in war time, I know it becomes a little bit difficult, but cer-
tainly if the Government is aware of some side effects I think peo-
ple should be informed, however, the Government also has to bal-
ance whether or not these men are going to be exposed to certain
diseases or illnesses for which these inoculations and other things
are necessary, so there's a balancing there. I certainly would favor
having them informed.

Mr. CLEMENT. Was this a medical experiment or was it an expe-
dient measure designed to save lives, do you believe?

11VIr. VIOLANTE. I can’t answer that, that question is certainly
valid.

Mr. CLEMENT. Is maintaining a registry of subjects sufficient to
protect service members from unanticipated health effects?

Mr. VIOLANTE. I think it certainly helps.

Mr. CLEMENT. Ms. Rutherford, do you want to comment on any
of those?

Ms. RUTHERFORD. He is doing so well. I have to agree with him,
yes sir.

Mr. CLEMENT. Thank you.

Mr. EVERETT. I want to thank the panel for their testimony and
tell you that I would guarantee you that the members of this com-
mittee would agree to the statement in your written testimony and
I quote, “Why does the Government continue to put the needs of
veterans behind those of other groups such as the Marshall Island-
ers? American servicemen should always be considered a unique
special group for having served their Nation with honor.”

Thank you very much for your testimony here today.

Our next panel includes Mrs. Broudy from the National Associa-
tion of Atomic Veterans; Mr. Tom Smith, National Association of
gadiation Survivors; and Mr. Acie Byrd from the Alliance of Atomic

eterans.
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STATEMENTS OF PAT BROUDY, LEGISLATIVE DIRECTOR, NA-
TIONAL ASSOCIATION OF ATOMIC VETERANS; TOM SMITH,
LEGISLATIVE DIRECTOR, NATIONAL ASSOCIATION OF RADI-
ATION SURVIVORS; AND ACIE BYRD, JR., ALLIANCE FOR
ATOMIC VETERANS

STATEMENT OF PAT BROUDY

Ms. BRouDpY. My name is Pat Broudy. I am the Legislative Direc-
tor for the National Association of Atomic Veterans. I'd like to start
this off with just a comment that this small speech will be in the
form of questions that we desire to have answered by the various
agencies involved in the affairs of atomic veterans and their survi-
vors.

(1) The Defense Nuclear Agency answers to an Under Secretary
of the Department of Defense. An impressive number of past and
current top officials of DOD also are alleged members of the board
of Directors of Science Applications International Corporation, in-
cluding the current Secretary of Defense and the previous nominee,

Is it not a conflict of interest for SAIC to have those dose recon-
struction contracts with DNA when DNA is influenced by previous
and current DOD superiors who are or were SAIC Board Members?

(2) Radiation exposure amounts used by VA to judge biological
effects on atomic veterans and probability that radiation exposures
caused their diseases have considerable basis in studies of Japa-
nese survivors of the Hiroshima and Nagasaki atomic bombings.
Japanese near Ground Zero largely received lethal doses of radi-
ation were killed by blast, or were burned to death in the fire
storms that followed. Their radiation doses primarily were from ex-
ternal neutron and gamma radiation and they certainly were not
in trenches during the detonations.

Atomic veterans on the other hand, were in trenches and not
killed by blast or fire, but marched to or visited damaged equip-
ment displays within a few hundred meters of Ground Zero at a
time when respirable-sized radioactive particles were suspended in
the air they breathed. These veterans were exposed to less external
radiation than some Japanese, but much higher internal doses,
particularly to the lung and lymph nodes and from previous shot
fission products and plutonium as well as new fission and activa-
tion products.

Why has not DOD or VA done in-depth studies of these internal
exposures instead of relying on inappropriate Japanese data?

(3) In the same sense as the last question, much has been writ-
ten about where chemically soluble radioactive particles go after
entering the body, maximum amounts of various radionuclides tol-
erable in various body organs, and doses received by those organs
from the radioactive material reaching them.

Little has been written, however, about the kinds of radiation
doses received internally by atomic veterans from inhaling and in-
gesting old and new fission products, activation products and pluto-
nium. These radionuclides primarily are oxides and are relatively
insoluble. They do not quickly go to the bone, as VA and its sources
assume, and do most of their immediate and future damage to the
lungs and nymph nodes.
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SAIC based an internal dose screen for determining those mili-
tary units not eligible for individual dose reconstructions, on a min-
imum dose to bone. This screen eliminated most atomic veterans
of continental tests from obtaining internal dose reconstructions.

Why, knowing full well the hard bone essentially is immune to
cancer from radiation as early as 1972 and certainly by 1980, did
SAIC develop and publish this screen in 1985?

Why did DNA authorize and pass on this fraudulent information
to the VA and why then did the VA use this information to avoid
assigning internal doses to atomic veterans and deprive their survi-
vors of compensation provided by law?

(4) Again, in the same sense as the previous two questions.
Atomic veterans did receive very large doses to the lungs and
lymph nodes. For example, short half-life activation products have
very high radioactivity, do most of their damage in a few days after
t:heé1 shot and do not have time to go beyond the lung and lymph
nodes.

Another example is plutonium 239 oxide, which primarily stays
in the lungs and lymph nodes and does not go to the bone for a
long time, if at all.

Public Law 101-426 as amended by Public Law 101-510 specifies
that uranium miners be compensated for certain nonradiogenic dis-
eases associated with the lungs, as well as lung cancer, after being
exposed internally to radon and its radioactive daughter products
in the lung.

Why should not atomic veterans be compensated for these same
diseases for inhaling the large amount of radioactive materials pre-
viously described?

Are not atomic veterans the same species of human beings as
uranium miners?

Thank you.

Mr. EVERETT. Thank you very much. Whichever order you choose
to go in is fine.

[The prepared statement of Ms. Broudy, with attachments, ap-
pears on p. 44.]

STATEMENT OF TOM SMITH

Mr. SMITH. Good morning. My name is Tom Smith and I'm the
National Association of Radiation Survivors legislative advocate in
Washington. The National Association of Radiation Survivors wel-
comes this opportunity to comment directly to the House of Veter-
ans Affairs Subcommittee on both proposed legislation by rep-
resentative Lane Evans, and a report from an advisory committee
on radiation experimentation.

We, of course, are supportive of the additional list of diseases in
the Evans Bill as we have atomic veterans who will directly benefit
from these changes in the presumptive list.

Obviously, we would prefer other kinds of illnesses added to the
presumptive list, skin cancer, and lung cancer are particularly com-
mon among the survivors.

Skin cancer is one example. The DVA attempts to portray most
skin cancers as induced by continued exposure to the sun, yet
there’s contrary evidence as reported in the BEIR V Report. It is



11

just as likely as not that without the radiation exposure these men
would not have developed skin cancer.

Then there is the example of a class of diseases that we would
normally expect to find in older persons, but that in the atomic vet-
eran began appearing in their middle ages. These include cardio-
vascular, neurological diseases, bone and muscle deterioration, ar-
thritis, sterility, hyper and hypothyroid diseases. There are also
many autoimmune illnesses such as diabetes, systemic lupus, per-
nicious anemia and connective tissue disorders.

I fall into that particular group of atomic veterans prematurely
suffering from some of the above mentioned illnesses. I was aboard
the S.S. Hooper Island in Enawetok and witnessed 17 detonations
during O&)Jeration Hardtack. The detonations I witnessed were of
varying distances; some closer than others, some above ground,
some at ground level and one under water. I was close enough to
feel the heat flash and hot enough that I felt my clothes were going
to set on fire; loud enough that when the shock waves hit the ship
the imgact of was hard enough that if it had been a building, it
would have collapsed.

For many years after my exposure to atomic detonations I experi-
enced health problems that no one in my family had ever experi-
enced, and no one in the medical community could explain, prob-
lems that doctors just couldn’t come up with solutions for.

It was not until years later that I discovered there were other
people, veterans, downwinders, people who worked in the uranium
mines and the Japanese Hibakusha, people from all over the world
and all walks of life having similar health problems as myself with
one common factor. We were either exposed to radiation by work-
ing with it or having been exposed to the effects of a nuclear bomb.

I've had to endure over 25 operations and some extended hospital
stays. I've had seven spinal operations with many bone grafts and
fusions. The last operation I had on my spine was this past Novem-
ber. I've had reconstructive joint operations and surgery to remove
tumors. I've had so many operations, that today I cannot remember
then without consulting the medical records.

I have to contend daily with a suppressed immune system, diabe-
tes, chronic liver disease, thyroid disorder and chronic pain. With
all of this I am still considering myself one of the lucky ones. I am
still here. I am alive. 'm here today speaking to you on behalf of
my comrades and my shipmates that have died before their time
as a result of radiation exposure.

Finally, we have a problem of genetic disorders in our second
grandchildren and in our first children. We find it tragic that the
National Academy of Sciences recently determined they could not
perform a study of genetic effects. Money and the ability to obtain
the proper cohorts were cited as factors in reaching this conclusion.

It continues to amaze survivors that the Executive and Legisla-
tive branches of the Government always seems to find money when
the issue is of their concern, but somehow the lack of money is al-
ways cited when talking about the victims of the Government’s
negligence.

In reference to the Advisory Committee on radiation experimen-
tation, we understand that the atomic veteran was not classified as
a listed duty. There are a lot of people that believe that the expo-
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sure to radiation in the service was a normal hazard; that the peo-
ple who joined the service were taking that risk.

This risk, however, is accepted under the belief that physical
harm may come from an enemy during a period of conflict, not
from their own Government as experienced by atomic veterans,
Agent Orange veterans and most recently, the Gulf War veterans.
The Advisory Committee apparently struggled to define all of the
human experiments.

In Chapter 10 of their report, they conceded the bomb tests were
somewhat experimental is of course, correct. Tests of new and un-
tried atomic weapons were, as noted by the Chief Health Officer of
the Los Alamos Lab, fundamentally a large scale laboratory experi-
ment. At the same time, although there was a real possibility that
human subject research had been conducted in conjunction with
the bomb tests, the tests were not experiments in bombing human
subjects.

Finally, I would like to recommend the passing of Representative
Evang’ bill with the modifications to the presumptive list, and that
the committee take the time read the Advisory Committee report,
particularly as it pertains to the atomic veteran, then consult with
the atomic veteran, objective scientists, DVA, the White House and
whoever is appropriate, and end this issue once and for all by en-
suring justice and restitution to those harmed; these courageous
veterans and their families.

Thank you.

[The prepared statement of the National Association of Radiation
Survivors appears on p. 80.]

Mr. EVERETT. Mr. Byrd.

STATEMENT OF ACIE BYRD, JR.

Mr. BYRD. Good morning, Chairman Everett and also the rank-
ing Democratic member, Lane Evans. The three principal atomic
veterans groups, the Alliance of Atomic Veterans, the Association
of Atomic Veterans, the National Association of Radiation Survi-
vors, on February 26, 1996 the three groups formulated a collective
position that reflects our common concern regarding the medical
conditions to the Nation’s atomic veterans and the inadequate rem-
edies by the United States Government thus far.

We had over three decades of discussion, pain and suffering and
scientific research and legislative hearings, the body of principals
and immediate proposals which we feel reflect the collective wis-
dom and experiences of the atomic veterans and their families in
our great country.

We would like to respectfully submit the following two points for
your review and deliberation. The Atomic Veteran Working Group
recommendations are: (1) all radiation victims be compensated for
the same radiogenic illness and in the same amount regardless of
site or exposure and all such illnesses be presumptive. (2) That all
classified service and medical records of atomic veterans be imme-
diately declassified. (3) The radiation activities reviewed by the
Veterans Task Committee on Environmental Hazards, August of
1993, be included in consideration of the existing law and in the
future laws pertaining to atomic veterans without time constraints.
(4) The radio-epidemiological tables be eliminated a source of reli-
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ance by the VA in determining veterans’ survivors entitlement to
service connections. (5) We recommend that all persons covered
under RICA be awarded the highest sum with no off-sets or restric-
tions. (6) After all of the radiogenic illnesses in PL 98.542 become
presumptive and PL 98.542 be repealed in its entirety. That any
illnesses determined by a competent physician to be radiogenic
shall be added to the presumptive ill. (7) Survivors of atomic veter-
ans who did not receive care in the military hospitals and clinics
be awarded monetary sums excluded by them for the care, treat-
ment and hospitalization and other expenses suffered by veterans’
survivors in today’s dollars. That all survivors receive compensa-
tion for loss of income and other expenses incurred as a result of
the veterans’ illness. If the veterans die with a disability listed in
Public Laws 101-321 and 102-578 or any veterans’ illness is found
to be radiogenic in the future let the remuneration as suggested in
the report of the Advisory Committee be issued to survivors’ bene-
fits and not public germane for offsets for Social Security benefits
or other benefits received as a result of the veteran’s illness. Prior
to care, the hospitals must be on a continuous basis and not subject
to yearly rules. (8) On-site presence of test sites will be used for
compensation purposes in the absence of other illnesses to the con-
tract. This is the important part I wanted to make today.

That a register be established from the offsprings of atomic vet-
erans who may have developed genetic health problems as a result
of his or her parents or grandparents’ exposure to ionized radiation
and compensation paid for their care.

Atomic veterans must be accorded positions on the Bioethics
Committee and any future committees related to exposure to ion-
ized radiation. There’s a Bioethics Committee being established by
the Executive Branch and we have formally requested to have a
representative on board with them.

I'd just like to add, I think that it has been alleged that the Cold
War 18 over but as one of my colleagues has pointed out, it seems
to be dragging the foot in terms of really addressing these issues
with respect to veterans. I think even though the Advisory Com-
mittee summarized some of the problems of the atomic veterans,
they really didn’t go into detail which I think they should have,
but—so thank you very much.

[The prepared statement of Mr. Byrd appears on p. 87.]

Mr. EVERETT. I thank the panel for their testimony.

Mr. Smith, at the time you suffered your exposure from radi-
ation, you and others, were you given any information or warnings
of any possible problems, if you recall, of any dangers?

Mr. SMmiTH. Absolutely none, Mr. Chairman, with the exception
I recall lecture I went to that everyone was required to go to that
said if you got enough radiation to hurt you, it would kill you.
Don’t worry about being sterile because if you’re sterile, you're
going to be dead. And that was about the extent of the indoctrina-
tion. They were more concerned about the wildlife in the Marshall
Islands, the sharks, stonefish, Portuguese man o’ war and that
kind of thing than they were about the radiation.

Mr. EVERETT. When did you personally become aware of, in your
case, a relationship between your illnesses and radiation exposure?
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Mr. SMrTH. I never really put the two together for a long time.
One of the things that stands out in my mind, my mother is still
alive today and she was clearly obstinate about the fact that it was
because I had gone to the atomic tests. She insisted that all of this
was because of that. And I just kind of never really gave it much
though until one day I met with a group of veterans here in Wash-
ington from the National Association of Atomic Veterans. They
were having a meeting here in Washington and I saw a notice
about it and I went to see what it was about and what happened
was I found out there were all kinds of other guys having the same
problems that I was having at this meeting.

This was back in 1979. Now I got out of the Navy in 1958, so
there was a large period of time there that I had no idea why I
was getting all this illness and as I say, I consider myself lucky.
I'm still here.

Mr. EVERETT. Thank you. Lane.

Mr. Evans. Thank you, Mr. Chairman. Before going any further
I‘d like to recognize the distinguished Chairman of the National Se-
curity Committee and a member of this committee who has joined
us, Congressman Smith.

Could each of you please outline your thoughts as to why you be-
lieve that those reconstructions performed by DNA are inadequate?

Ms. BrROUDY. They’re inadequate in that there really doesn’t
seem to be any way, positively, to do a reconstruction. If it’s done
the way the DNA has been doing it using the bone as a critical
organ, they’re not going to get very far with that because the bone,
as I mentioned in my testimony, is not a type of internal organ
that readily accepts the radiation and develops into a cancer.

The prime concern there is with the lung and the lymph nodes.
So why are they inadequate? The day I left to come here to this
meeting, I received a fax from DVA. We've been trying for years
to get the numbers of awards that have been made under Public
Law 98-542, since its inception in 1985, There are less than 50,
finally was able to squeeze out of the DVA after years of trying,
less than 50.

In my written testimony, I think I stated that the NTPR pro-
gram, and these are only partial costs, have cost the American tax-
fayer over $113 million. Now if we have only 50 or less than 50,

ess than 50 can be anything between 1 and 50, the taxpayer is not
getting a very good product for their effort. So my contention is,
and it was mentioned by Acie, that if we would make all of the can-
cers considered radiogenic, make them presumptive, and after that
repeal the entire law of 98-542, we could save millions. We don’t
need dose reconstructions and if some people are awarded benefits
under the presumptive law and some people aren’t because there
are about 10 cancers that are on both lists, it doesn’t make sense.

Mr. Evans. Sorry to interrupt, but you said you received a fax
from the DVA?

Ms. BROUDY. Yes, I got a fax the day I left.

Mr. Evans. Do you have a copy of it?

Ms. BRoOUDY. Yes, I do and I'll be happy to give it to you.

Mr. Evans. We would like to include that in the record, Mr.
Chairman?

Mr. EVERETT. Without objection.
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(See p. 59.)

Ms. BrouDY. I think I gave one to Tom yesterday.

Mr. Evans. We'll insert it into the record.

Ms. BroupY. All right. I have other documents that I would like
to enter into the record.

Mr. EVERETT. Without objection.

Ms. Broupny. Regarding this issue. The last count obtained for
the numbers of awards made under 100-321 and 102-578, the pre-
sumptive laws, was 414, which do not require dose reconstructions.

Now that’s out of about 18,000 claims by atomic veterans and
widows, so what we are saying is 414 and maybe 50 adds up to less
than 500 out of the over 200,000 servicemen who were exposed to
radiation during the nuclear testing.

It doesn’t seem to me that with the millions —we've done some
investigation into this and have come up with the figure of half a
billion dollars, I have gotten, and I provided it to Tom yesterday,
figures from the DNA of what it has cost for the NTPR program
since 1978 and also what it has cost for dose reconstruction. They
both add up to $113 million for “less than 50” awards under Public
Law 98-542. But in addition to that I have sent FOIAs to DNA for
all of the expenses, expenses of the contractors, the expenses of
subcontractors. There are so many other expenses involved with
this which are nothing but make-work laws, make-work items for
people to keep their jobs with DNA and the DOD and the DOE.

Mr. EvanNs. Mr. Chairman, if I could beg your indulgence for one
moment.

Mr. EVERETT. Certainly.

Mr. Evans. I know none of you believe that VA has done enough
to investigate those effects in the offspring, the children of the
atomic veterans., Could you, at least for the record, provide us, de-
scribe some of the illnesses that you found among your members’
offspring?

Ms. BROUDY. From the written testimony that I presented to the
committee, we list those on the last several pages. We have—and
this is the first and second generation. We have seven spina bifidas
but most of the others are malformations, cancers, I can’t remem-
ber off the top of my head, but what I did find out when I was
doing this investigation and this really, really upset me, I had a
document received from the VA in which I found out that they had
been keeping a registry of all of the atomic veterans who called in
on the hotline. The veterans were examined, they had physical ex-
aminations. After the examination the physician filled in a form
which is attached to that document. In the form, it states under
No. 17, “Is there evidence of birth defects among veterans’ children
or grandchildren.” I think that’s extremely important in light of
what Tom has said.

The National Academy of Sciences conducted a feasibility study
that lasted for 6 months to determine whether it was feasible to
do an epidemiological study and it was found that it wasn’t fea-
sible. They had those figures from the registry. They had them
since 1986 and we didn’t even know about them. I didn’t know
about it until recently, so what I'm saying is the VA has a registry
of atomic veterans and their illnesses and their children and their
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illnesses and that’s really of prime concern to us because we have
a very large number of kids that have some very strange problems.

Thanks for ask;%i the question. I appreciate it.

Mr. Evans. Th you, Mr. Chairman.

Mr. BYRD, Mr. Chairman, can we submit other questions that
were raised by the record?

Mr. EVERETT. Certainly, there will be other questions for the
record. And if you would just submit those in a timely fashion, we
would appreciate it.

Thank you panel, for your participation.

Mr. BYRD. The Task Force on Radiation and Human Rights,
which all of us belong to, can I submit that for the record?

Mr. EVERETT. Certainly, any information you like can be submit-
ted for the record. We’d be happy to have it.

(See p. 88.)

Mr. BYRD. Thank you.

“ Mr. EVERETT. Thank you and thank you again for your participa-
on.

Ms. BRouDY. Thanks.

Mr. EVERETT. Did Dr. Faden make it here yet? No.

The next panel is composed of Mr, John Vogel, Under Secretary
for Benefits and Joan Ma Pierre, Director of Electronics and Sys-
tems from Defense Nuclear Agency. I think it’s important that they
be able to respond to the previous witnesses and that’s why I
scheduled the Government witnesses for last.

STATEMENT OF R. JOHN VOGEL, UNDER SECRETARY FOR
BENEFITS, DEPARTMENT OF VETERANS AFFAIRS; ACCOM-
PANIED BY DR. SUSAN MATHER, ASSISTANT CHIEF MEDICAL
DIRECTOR FOR PUBLIC HEALTH AND ENVIRONMENTAL
HAZARDS; AND JOAN MA PIERRE, DIRECTOR, ELECTRONICS
AND SYSTEMS, DEFENSE NUCLEAR AGENCY

STATEMENT OF R. JOHN VOGEL

Mr. VOGEL. Thank you, Mr. Chairman. Mr. Chairman, to my
right is Dr. Susan Mather and to my left, Gary Hickman, Director
of Compensation and Pension Service in VBA.

I'm pleased to be with you today to discuss VA benefits based on
disabilities and deaths which may be related to veterans’ exposure
to ionizing radiation during military service.

Service connection for radiation-related disabilities or deaths is
established under either the statutory presumptions created by
Public Law 100-321 or regulations VA has promulgated pursuant
to Public Law 98-542,

In Public Law 95-542, Congress instructed the VA to issue regu-
lations ensuring compensation to veterans and their survivors for
disabilities or deaths related to exposure to ionizing radiation. We
re(siponded by publishing 38 CFR 3.311 which specifies 22
radiogenic diseases and the time periods within which each must
occur. It also provides that we will consider other diseases shown
by competent scientific medical evidence to be radiogenic.

If a veteran alleges radiation exposures from atmospheric testing
or postwar occupation of Nagasaki or Hiroshima, VA obtains dose
information from Defense Nuclear Agency. If other types of expo-
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sure are involved, we're responsible for preparing a dose estimate
from any available official military records. In all situations, how-
ever, a veteran is permitted to submit an alternative dose estimate
from a person certified to have the requisite scientific expertise.

When it is established that radiation exposure occurred in the
service and a radiogenic disease has been suffered within certain
time limits, the claim is referred to our Central Office for review
and an advisory opinion from the Director of the Compensation and
Pension Service. The advisory opinion contains the rationale as to
whether it is at least as likely as not that the claimed disease re-
sulted from radiation exposure. A positive finding in this regard is
adequate to support service connection. Prior to issuing the opin-
ion, however, we obtain the advice from the Chief Public Health
and Environmental Hazards Officer.

Since Public Law 98-542 does not provide compensation on a
presumptive basis, the “Radiation Exposed Veteran Compensation
Act of 1988,” Public Law 100-321, authorizes compensation on a
presumptive basis for certain radiation exposed veterans who de-
veloped one of 13 specified diseases to a degree of 10 percent within
40 years following exposure.

The list of presumptive radiogenic conditions was expanded with
the “Veterans Radiation Exposure Amendment of 1992,” Public
Law 100-578, which added cancers of the salivary gland and uri-
nary tract. This law also removed the requirement that a disease
must have appeared to a degree of 10 percent or more within 40
years after exposure.

One other noteworthy provision of Public Law 98-542 is its au-
thorization of the Veterans Advisory Committee on Environmental
Hazards which advises VA on the relationships of various diseases
to radiation exposure. Recently, that committee recommended that
prostate cancer be added to the list of conditions that may result
from radiation exposure. We are in the process of proposing a rule
change to implement that recommendation.

Additionally, last fall, the President’s Advisory Committee on
Human Radiation Experiments recommended that VA consider the
feasibility of updating and expanding the radio-epidemiological ta-
bles that we rely upon to determine the likelihoo&) that certain dis-
eases could result from exposure to ionizing radiation. The Presi-
dent’s Advisory Committee further recommended that the VA re-
view existing laws and regulations that govern compensation. VA
Secretary Jesse Brown, along with his colleagues, Secretary of De-
fense William Perry and Secretary of Health and Human Services,
Donna Shalala, appointed representatives to the VA Human Radi-
ation Interagency Working Group, which I chair, to address these
recommendations. We expect to complete our response within the
next 60 days.

I would next like to mention the medical treatment and other
health care services available to radiation-exposed veterans.

Currently, VA provides veterans exposed to ionizing radiation as
a result of participation in atmospheric tests or the occupation of
Hiroshima and Nagasaki with free, comprehensive medical exami-
nations, including base-line laboratory tests and other diagnostic
tests deemed by an examining physician necessary to determine
current health status. Results of the examination, which include
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preparation of the veteran’s military service and exposure history,
are entered into a special, computerized program known as VA’s
Ionizing Radiation Registry. These data assist VA in analyzing the
types of health conditions being reported by veterans. Over 20,000
veterans participate in the registry program.

Even more significantly, since 1981, these same veterans have
been eligible for VA health care for all conditions except those that
VA affirmatively determines have causes other than the radiation
exposures.

r. Chairman, there’s no doubt that these individuals have sac-
rificed for the welfare of this country and it is our job to see to it
that their sacrifices are appropriately recognized. We are privileged
to administer programs that benefit them and their families. I and
my colleagues would be pleased to answer any questions that you
or any other members of the subcommittee may have.

[The prepared statement of Mr. Vogel appears on p. 92.]

Mr. EVERETT. Thank you. Ms. Pierre.

STATEMENT OF JOAN MA PIERRE

Ms. PIERRE. At this time I réquest that my written statement be
entered into the record.

Mr. EVERETT. Without objection.

Ms. PIERRE. Thank you. I am Joan Ma Pierre, the Director for
Electronics and Systems at the Defense Nuclear Agency. My agen-
cy serves as the Executive Agent for the Nuclear Test Personnel
Review or NTPR. This is a program that assists atomic veterans
and their families or designated representatives by providing par-
ticipation data and radiation dose information.

I am also the Director of the Radiation Experiments Command
Center. It was established by the Department of Defense in 1994
in response to the President’s initiative to make information about
human radiation experiments that occurred during the Cold War
available to the public.

NTPR has identified approximately 400,000 veterans who partici-
pated in the U.S. atmospheric nuclear tests and the post-World
War II occupation of Hiroshima and Nagasaki.

The early research phase of the program included a labor inten-
sive and time consuming effort to locate, retrieve, declassify and ar-
chive information, prepare histories of the tests, conduct studies,
create data bases and so forth. For approximately the last decade
our activities have focused primarily on public outreach and service
to the veterans.

My agency plays no role in the claims adjudication process. The
Department of Veterans Affairs and the Department of Justice are
solely responsible for determining the merits of claims and admin-
istering benefits or granting compensation.

With regard to the human radiation experiments, the HRE ini-
tiative, the Department of Defense is a member of the inter-agency
working group that’s chaired by the Department of Energy. DOD
identified approximately 2,600 potential activities which may have
exposed human subjects to radiation. The number is large due to
a conscious decision to err on the side of inclusion, to insure that
allbzi\ivailable records are preserved and are made accessible to the
public.
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We estimate that the number of experiments is much smaller, if
exposures such as those due to common and routine clinical prac-
tices are excluded. At present, the DOD is actively participating in
the inter-agency working group process to respond to the rec-
ommendations that were made by the Advisory Committee on
Human Radiation Experiments that was shared by Dr. Ruth
Faden.

Mr. Chairman, this concludes my remarks. Thank you for the op-
portunity to represent the Defense Nuclear Agency and the Depart-
ment of Defense. At this time I would be pleased to take any ques-
tions that you or any members of the subcommittee might have.

[The prepared statement of Ms. Pierre apﬁgars on p. 97.]

Mr. EVERETT. Thank you very much. John, let’s start with you.
It appears that about 18,000 people have applied for radiation-re-
lated benefits and about 10 percent have been awarded some kind
of compensation. 463 have been awarded compensation from the
presumptive list. Are these figures, to the best of your knowledge,
accurate?

Mr. VOGEL. Yes, they are, Mr. Chairman.

Mr. EVERETT. Do those rates of allowances compare favorably to
the overall claims’ allowance rate?

Mr. VOGEL. I am going to ask Mr. Hickman to respond, Mr.
Chairman.

Mr. HICKMAN. Mr. Chairman. The statistics of the 18,000 who
have filed claims because of radiation exposure or for other condi-
tions, indicate that we have granted a service connection to 8,700,
not all because of radiation exposure, but due to incidents in serv-
ice. Therefore, the statistics would be about 47 percent of those
who have filed have received some type of service connection.

You asked a question sgeciﬁcally about radiation. The grant rate
for just radiation is much less than what we would normally do.
As you can see, 47 percent, as normal incidents in service, in com-
bination with radiation, is much higher. It depends on how you
look at it. If you look at it in general terms, the allowances are
probably about average. When we just look at radiation only, allow-
ances are lower than average.

Mr. EVERETT. Is there a centralized location for adjudication of
radiation claims?

Mr. VoGEL. No, Mr. Chairman. Those claims are adjudicated in
each of our regional offices.

Mr. EVERETT. What kind of training do adjudicators and doctors
receive in this area?

Mr. VoGEL. We target special training available through our
training academy. We conduct regular routine reviews of claims
such as these in the Compensation and Pension Service to try to
assure that the offices are adhering to applicable principles and the
laws that govern such claims.

Mr. HICKMAN. Mr. Chairman, if I could supplement Mr. Vogel’s
remark. When a claim comes in based upon radiation exposure, the
regional office must go out and obtain radiation dose from the De-
fense Nuclear Agency. Once they have that information, then they
send it in to Washington. In essence, it is centrally reviewed here
for adequacy. We obtain an opinion from the Veterans Health Ad-
ministration regarding the likelihood that the amount of radiation
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the individual received caused this condition. From that stand-
point, we do look at it and send it back out to the regional office
to make the final adjudication.

Mr. EVERETT. How long does it take to get a dose reconstruction?

Mr. HiICKMAN. Dose reconstruction, I'll have to defer to DNA at
this point in time. I think it varies from case to case, probably a
month to several months, depending upon the situation.

Ms. PIERRE. Let me just comment that in connection with re-
quests that we receive from the DVA, it takes us approximately
120 days, on average, to process those cases. In those instances,
where dose reconstruction is required, then an additional factor of
time is required, depending on the complexity of the case.

Mr. EVERETT. How long? From what point to what point—from
a month to 3 months?

Ms. PIERRE. From the time that we receive the request from the
VA to the time that we respond is about 120 days. Sometimes it
may take much longer than that.

Mr. Chairman, as an example, some of the records that pertain
to veterans were destroyed in the major fire in St. Louis in the
1970s. So in a case such as that, more care and time are required
to provide the dose information.

Mr. EVERETT. I'm trying to get a handle on the additional time
that’s required.

Ms. PIERRE. It could be another factor of 2, say 3 to 4 months.

Mr. EVERETT. Two to 4 months?

Ms. PIERRE, In addition to the 3 or 4 months.

Mr. EVERETT. Thank you. John, you said earlier that Defense
Nuclear Agency estimates are that about 405,000 veterans took
part in the nuclear tests during occupation in Japan. How many
veterans are know on the VA radiation register?

Mr. VOGEL. Just a little over 20,000, Mr. Chairman, 20,300.

Mr. EVERETT. I've got some other questions I'm going to submit
for the record. Ms. Pierre, in your testimony you had a total of
405,000 participants in the occupation of Japan in various nuclear
tests. Do you know how many are alive today?

Ms. PIERRE. No, I do not.

Mr. EVERETT. Do you think other classes of veterans such as
those cited by the Legion should be added?

Ms. PIERRE. I'm sorry, would you repeat that?

Mr. EVERETT. Do you think other veterans, going back to the tes-
timony of the American Legion, should also be added to the list?

Ms. PIERRE. I think that is up to the discretion of the Congress.
We'll respond to whatever the laws require.

Mr. EVERETT. Will you please describe the process of dose recon-
struction?

Ms. PIERRE. Dose reconstruction is a complicated process. I'd be
pleased to provide that methodology for the record.

Mr. EVERETT. All veterans—I appreciate that-—all veteran wit-
nesses here today have expressed serious reservations about the ac-
curacy of dose reconstruction. How would you respond to their
concerns?

Ms. PIERRE. I would say that based on the laws we are required
to provide estimated dose when measured information is not avail-
able. I can appreciate the frustration on the part of the veterans.
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The dose reconstruction methodology is one that is developed and
published in the Federal Register. It has been received, excuse me,
it has been reviewed by scientific groups such as the National
Academy of Sciences and on many occasions it has been re-exam-
ined by entities such as the General Accounting Office and other
oups.
grlnpgeneral, the major criticism of the methodology by the review
roups has been that the doses assigned had been too high. As I
ave said, this is a complicated method and I'd be pleased to pro-
vide the details on the method for the record.
(The information follows:)

Dose reconstruction is required whenever film badge data are not available or are
inadequate to quantify potential e?osures. For example, film badges were not worn
or the badges were lost or damaged. In addition, the film badges worn by the veter-
ans were insensitive to neutron radiation. Dose reconstructions are needed to ensure
that the veterans receive a complete accounting of their potential for radiation expo-
sure.

The process of dose reconstruction encompasses three steps: characterization of
the radiation environments to which an individual could have been exposed, deter-
mination of the individual's activities and location within the environments, and
computation of the external and internal doses using scientifically tested and peer
reviewed models.

The first step takes into account the various radiation environments to which the
individual might have been exposed, such as gamma and neutron radiation emitted
by and shortly after the detonation, the gamma emission from the soil made radio-
active by the neutrons, and the radiation from fallout in the air and on the ground
after the detonation. We can characterize these environments from physical meas-
urements of radiation at various times and points after detonation and from
radiochemical sampling of the detonation debris. Debris analysis determines the
amount and number of radioactive elements resulting from the detonation, All types
of radiation from the elements in debris are considered in dose reconstructions.

The second step involves searchinimilitary and operational records and historical
documentation for details of where the individual was, in what activities he was en-
gaged, and the time and duration of the exposure period with respect to the time
of detonation. Other factors, such as being shielded by the structure of a building,
the hull or deck of a ship, or trench, are noted if such information is available. Infor-
mation provided by the veteran is also considered in the time/location analysis un-
less it is demonstrably inaccurate,

The last step consists of inserting all of the data ’gathered in the first two steps
of the process into computer models. The veteran’s time and location data are
merged with the radiation environment data to arrive at the dose. The models use
scientifically accepted principles, to compensate for the passage of gamma and neu-
tron radiation through air and shielding.

The degree of debris (fallout) dropping through the atmosphere or resuspended
from ground level activities, such as marches or maneuvers, is also calculated. Phys-
ical and biological models consider the amount of fallout inhaled or ingested and its
time of passage through, retention by, and elimination from critical crgans. All radi-
ation emissions (alpha, beta and gamma) from elements identified in the fallout
form the basis for the dose resulting from internalized fallout.

Reconstructed doses are reported as external doses (zamma and neutron) and the
internal doses to specified organs. An uncertainty analysis provides a calculated av-
erage dose with confidence limits. Following public comment, the Nuclear Test Per-
sonnel Review dose reconstruction methodology was published in 1985 in the Fed-
eral Register, 32 CFR 218. The National Academy of Sciences published a review
of the methodology in 1985, concluding that the method was adequate and tended
to overestimate doses.

Mr. EVERETT. I appreciate it. Lane.

Mr. Evans. Thank you, Mr. Chairman. Mr. Vogel, you are cer-
tain your testimony, of course, that the veteran has a right to sub-
mit an independent dose reconstruction. Do you have any idea
what that costs?

Mr. VOGEL. How much it would cost the individual veteran?

Mr. EvANs. Right.



22

Mr. VoGEL. I wouldn’t know what that would entail. Maybe
someone from one of the groups that testified earlier could respond.

Mr. Evans. I guess my point is they're expensive and I don’t
know if one of the ESLs here would want to give me some idea,
but I think in effect it’s arrived without meaning because most vet-
erans were at these atomic tests or Hiroshima or Nagasaki and
they’re simply not very wealthy individuals by and large to afford
that kind of independent testing. So I just didn’t now if you had
any idea.

Mr. VOGEL. I’'m sorry, Mr. Evans, I don't.

Mr. Evans. If you could submit something for the record, it
would be helpful to us.

Have you done a kind of analysis of why so many atomic veter-
ans have been denied compensation benefits? I would find that this
could be helpful in trying to live up to the VA’s duty to assist veter-
ans in making their claims.

Mr. VOGEL. I think we heard earlier, Mr. Evans, it’s the recon-
struction of dose estimates which is the difficult hurdle, very frank-
ly. I believe, as suggested earlier, that DOD, with respect to the
Defense Nuclear Agency, and VA err always on the side of liberal-
ity. Most claims require reconstruction dose estimates. They’re the
ones that are of greatest concern to our veterans.

Mr. Evans. Do you have any documents about that issue?

Dr. MATHER. I think that there are two reasons. One is the expo-
sure is judged too low to have caused the disease of record or else
the disease for which claims are being filed is not considered to be
radiogenic. I think those are the two broad catffories. Either insuf-
ficient exposure or a disease that is not generally considered to be
agdiogenic, such as hardening of the arteries or degenerative joint

isease.

Mr. EVANS. Many veterans have expressed problems with VA
health care, atomic veterans, Mr. Vogel. Would you respond in de-
tail perhaps in a written statement as to what you've been doing
specifically for atomic veterans. I did note in your testimony that
atomic veterans have been eligible for VA health care for all condi-
tions except those at the VA “affirmatively determined their causes
other than radiation exposure.” Do you have a list of those illnesses
or is that done on a case by case basis and what has been the proc-
ess for which the VA has affirmatively determined that there’s no
connection concerning radiation exposure?

Dr. MATHER. Generally speaking, either a disease that has a
well-known cause not related to radiation or a problem that starts
with a specific event such as an automobile accident. We do try to
side with the veteran if it’s unclear.

Mr. EvaNns. If the veteran had a problem related to an illness
that he or she might think was connected to their experiences as
atomic veterans, let’s say skin cancer that’s not recognized at this
point, would they be able to get treatment for that skin cancer?

Dr. MATHER. Generally speaking, as far as treatment goes, yes.
This should not be a problem because it would be unclear exactly
what the cause of the skin cancer was, although in some cases
there is a significant exposure to sunshine. Sometimes occupational
or leisure activities have led to a significant exposure to sunshine,
which is a known cause of skin cancer.
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Mr. Evans. Mr. Chairman, I have so many questions I think it
would be better to submit to the record with detailed answers.

Mr. EVERETT. Thank you. Let me just ask one final question,
John. Testimony here today suggested the 22 radiogenic diseases
listed in 38 CFR 3.311 and the 25 diseases for which Marshall Is-
landers are compensated should be added to the presumptive list
in title 38. Does the Department feel we should add those
radiogenic diseases to the presumptive list?

Mr. VOGEL. Mr. Chairman, 'm not in a position today to give you
an Administration position on it. However, based on the testimony
today and as chair of the Interagency Working Group, I see a need
to work with the groups testifying today and veterans from the
science ethics community before presenting an agency or govern-
ment position on the current roles used to adjudicate these claims.

Mr. EVERETT. Thank you very much and I thank the panel for
its testimony today.

Our final panel is composed of Dr. Ruth Faden, Chairwoman of
the Advisory Committee on Human Radiation Experiments. The
Advisory Committee published its report last fall and I'm eager to
hear her testimony. Dr. Faden.

STATEMENT OF DR. RUTH FADEN, CHAIRWOMAN, ADVISORY
COMMITTEE ON HUMAN RADIATION EXPERIMENTS

Dr. FADEN. Let me begin by apologizing to all assembled here.
I was very apﬁ;reciative of the opportunity testify this morning and
to seek on behalf often Advisory Committee that my wonderful in-
tentions were waylaid first by a traffic jam and then my car died
and I spent the past half hour on a DC city bus which turned out
to be great fun. It caused me to be a bit delayed in appearing be-
fore the subcommittee.

Let me begin first of all by saying how delighted all of us are as
former members of the Advisory Committee that this subcommittee
has taken the opportunity to look at a series of issues that we be-
léeve are of significant importance and that require attention by

ongress,

The Advisory Committee was entitled The Advisory Committee
on Human Radiation Experiments. It was chartered by President
Clinton in January of 1994. We were 14 private citizens and one
member of the general public and most of us were selected because
of expertise in a range of disciplines including medical ethics which
is my own area of specialty, radiation oncology, radiation biology,
nuclear medicine, epidemiology, biostatistics, public health, history
of science, history of medicine and law.

I have appended a copy of our Executive Summary which tells
you more than you tprobably need to know about the origins and
charge and scope of work for the committee. More relevantly, I
have also appended to my testimony a copy of Chapter 10 of our
report which is entitled, “The Atomic Veterans Human Experimen-
tation in Connection with Bomb Tests.” It is that chapter, it is in
that chapter that we delivered ourselves of our major flx)ndings with
respect to the experience of atomic veterans. I have also appended
our recommendations that are specific to atomic veterans with re-
gard to fair treatment of atomic veterans. They are found in their
entirety in the last chapter of our report.
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There probably is very little that I can add to the testimony that
you've heard this morning from representatives of atomic veterans
advocacy groups. I'll start out by saying the committee was not spe-
cifically chartered to review the experience of the atomic veterans
or the experience of troops present at bomb blasts. However, very
early in our tenure as a committee we heard forcefully from atomic
veterans, from their family members about the importance of in-
cluding their experience in our review. It was their position that
there was a very real sense in which all of the atomic veterans had
been participants in a massive historical experiment.

We were obviously focused on a classic understanding of experi-
ments with human beings. It was also alleged that there was such
experimentation with servicemen conducted in conjunction with the
atomic bomb blasts and we set about to investigate that specific
allegation.

We reviewed the historical record and established that it is cor-
rect that some human experiments were conducted in conjunction
with atomic bomb blasts in which service personnel served as
human subjects. We estimate that somewhere in the range of 2,000
to 3,000 service personnel served as or were used as human sub-
jects in human experimentation conducted in conjunction with the
tests. These 2,000 to 3,000 obviously make up a very small portion
of this several hundred thousand servicemen who were involved in
activities in conjunction with bomb tests and as we began to pursue
the issues, it became very clear that there were not many relevant
differences from a moral point of view between the service person-
nel who were used as human subjects and the other service person-
nel with some notable exceptions, the level of risk, the level of ex-
posure was not usually different for those people who were involved
in experimentation and the other service personnel, nor in most
cases were the kinds of activities markedly different between those
that were officially now understood as human subjects of bio-
medical experimentation and the other service personnel. So, for
example, to give you an illustration there were some air crew who
flew through clouds at bomb test sites for the purpose of determin-
ing the extent of human exposure and that would be a human
experiment.

There were also air crew, many more, who flew through the same
kinds of clouds to measure exposure to aircraft or to measure the
amount of radiation in the clouds. That was not a human experi-
ment, so you had air crew involved in two activities that would look
very much the same, but one would be in retrospect associated
with human experimentation and the other would not.

The Department of Defense did not distinguish between these ac-
tivities either with respect to the way in which people were as-
signed or recruited, nor with respect to compensation, follow up or
notification. So increasingly as the committee did its work, we
came to see that while there were some issues that were distinct
or specific to human experimentation, really the overwhelming is-
sues that needed to be addressed had to do with the entire experi-
ence of atomic veterans. The recommendations that the committee
{)ngdg speak to the general issues and I will summarize them very

riefly.



25

First, the major thing that the Advisory Committee wanted to
have happen is the process that you will be given today for which
we are very grateful, namely, that there be attention paid by the
Administration, but also by Congress to what extent the atomic
veterans’ community has been treated fairly today in terms of issu-
ance of compensation and remedy. Specifically, the Advisory Com-
mittee did recommend that Congress give serious consideration to
reviewing and updating the epidemiological tables which serve as
the basis for compensation under, in particular, the 1988 legisla-
tion. We believe that as a committee, we believed that it was im-
portant and proper and fitting that these tables be reexamined and
that atomic veterans had the benefit of the latest scientific under-
standing as decisions are made about their individual cases.

Secondly, and this I really cannot add very much to what you've
already heard today and received in written testimony, we heard
over and over and over again from atomic veterans and from their
families that substantial difficulties they perceived that they had
personally experienced in attempting to receive compensation
under existing laws or problems that they saw overall with the
system.

We were not in a position to pursue these concerns, but we were
very much affected by the seriousness and the apparent extent to
which this is perceived as a widespread problem within the atomic
veterans community who believe the concerns are substantial
enough that they warrant congressional attention.

I'll just summarize the kinds of things that we heard, so really
we’re functioning as a pass through. We operated for 18 months,
took a lot of testimony, heard from a lot of people by mail and in
person and want to officially now pass these concerns on to a body
that is in a position to pursue them in a way in which we were
not chartered to do.

First, which you've already heard, the adequacy of the presump-
tive diseases list, whether that list is complete and adequate and
obviously there is concern in the affected community that it is not.
Secondly, concerns about the standard of proof of those with the
condition that is not currently on the ﬁresumptive list. And this
speaks to the inadequacy of the record keeping, the availability of
records today which makes it extremely difficulty, apparently for
atomic veterans and their families to meet the standard of proof.

I can say from the perspective of the Advisory Committee that
there clearly is evidence that the record keeping at the time and
today was inadequate and that was one of the major findings of the
Advisory Committee. A third concern was that the statutes are lim-
ited and inequitable in their coverage. Some people who had expo-
sures that were parallel to those covered are not. Service personnel
expressed that the expense needed to prosecute a claim is too great
and finally that the fime and money spent on contractors could be
better spent and this is the claim that’s made by veterans and
their survivors.

I would like to make one final comment about the state of
records of exposure today. The committee is very much committed
not only to investigatin%‘the past, but also to learning from that
history with respect to the present and the future. The experience
of atomic veterans is an opportunity not only for us to treat fairly
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people who have served their country and deserve our highest con-
sideration, but also to focus on the veterans of tomorrow and to pay
attention to the need and the importance for a complex of reasons,
but also for important moral reasons of keeping appropriate records
with respect to exposure of service personnel to potential hazards
80 that 50 years from now there doesn’t have to be another hearing
with the same sorts of concerns being raised and in our report and
the materials that I appended there are some specific suggestions
with regard to record keeping and we thank the subcommittee for
this opportunity and I'm happy to answer any questions.

[The prepared statement of Dr. Faden, with attachments, ap-
pears on p. 101.]

Mr. EVERETT. Thank you very much. I appreciate your testimony.
Your full testimony will be entered into the record. Also, thank you
for your struggle in getting here this morning.

Dr. FADEN. I apologize.

Mr. EVERETT. Lane.

Mr, EvaNs, Thank you, Mr. Chairman. Doctor, you indicated one
of the concerns of the committee was that veterans were complain-
ing about the time and money spent by contractors and consultants
in administrating the program. Does that specifically pertain to the
Defense Nuclear Agency? )

Dr. FADEN, Yes, but again what I want to emphasize what we
are doing is passing on the concerns that we heard. We heard this
over and over and over again that there was tremendous time and
expense involved, that it was a very difficult process and they were
thwarted at many turns and people were obviously very unhappy.

Mr. EvaNs. Do you know how much an individual dose recon-
struction would cost for a veteran?

Dr. FADEN. I don’t. I think I might have known, but I don’t know.

Mr. EvANS. Can you get some information to us?

Dr. FADEN. I'm sure I could.

Mr. EvaNs. There’s a feeling that the DNA does reconstruction
and they’re not conducted properly. Did your committee come away
with any conclusions as to the accuracy of the DNA dose recon-
struction?

Dr. FADEN. No, we did not. We're not investigating the adequacy
of the dose reconstruction.

Mr. Evans. Thank you, Mr. Chairman,

Mr. EVERETT. Thank you for your testimony.

Dr. FADEN. My pleasure, thank you.

Mr. EVERETT. I hope that each of the organizations before us
today, especially those representing the Government, will leave
here with a renewed sense of commitment for our atomic veterans
and their survivors. I realize it is a difficult issue. We should not
compensate every atomic veteran who falls ill, but neither should
we put in place a system that simply doesn’t work.

I'd also like to take this opportunity to thank our ranking mem-
ber, Lane Evans, for his leadership and his hard work on this
issue. I look forward to working with each of you to make the sys-
tem more responsive.

This meeting is adjourned.

[Whereupon, at 11:07 a.m., the subcommittee was adjourned.]
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Honorable Terry Everett
Chairman
Subcommittee on Compensation, Pension,
Insurance and Memorial Affairs
Remarks
Atomic Veterans Hearing
April 30, 1996

Good morning. The Subcommittee will come to
order. We are here today to receive testimony regarding
the performance of the VA's compensation program for
those exposed to ionizing radiation.

A look at the numbers presents some disturbing
facts. Only about 10% of those applying for radiation-
related compensation have been approved. Possibly that
is why VA's written testimony was so short of facts. |
hope Mr. Vogel and other government witnesses will be
able to further inform us of what is actually going on and

offer some explanation of why so few radiation claims are

allowed.
27
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| know this is a complex subject and there is
significant disagreement within the scientific community
as to the dangers associated with exposure to radiation.
But that is no excuse for inaction on the part of the
government, and | hope to hear some ways to improve the
situation.

| am particularly disturbed by the cases sited by the
DAV which appear to portray an overly parsimonious VA
when it comes to radiation-related compensation. | would
also note that the process to get compensation in this

area is much more convoluted than other claims.

Before we proceed, I'd like to recognize the
distinguished Ranking Member of the Subcommittee,

Lane Evans for any remarks he may have.

Thank you Lane. Do any other members have any

remarks before we begin testimony?
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April 30, 1996

Statement of Rep. Lane Evans (D-IL)

Oversight Hearing on the Effects of Veterans of Exposure to Ionizing
Radiation, Subsequent Treatment, and Compensation

Subcommittee on Compensation, Pension, Insurance and Memorial
Affairs

Mr, Chairman, thank you for holding this hearing on the effects of
ionizing radiation on our nation's veterans. 1 look forward to
hearing from our witnesses today and exploring what the Department of
Veterans Affairs and this subcommittee can do in the future to see
that their sacrifices and needs are recognized.

There can be no question that atomic veterans were not adequately
informed of the dangers of ionizing radiation and may have been
injured as a result. Many of these men and women have paid for their
dedication and bravery with their health and some with their lives.
We owe 1t to them to see that they are not forgotten and that they
receive the compensation and care they deserve. This hearing is a
small, but important step in ensuring that we fulfill our duty to
them.

Central to our work today will be the recommendations of the Advisory
Committee on Human Radiation Experimentation. While much of the
report focused on experimentation on civilians, the recommendations
contained in the report concerning atomic veterans are an indictment
of how our government has failed these vets. The recommendations of
the committee mirror many of the concerns that the atomic veterans
groups have had for years: that the list of presumptive diseases
contained in law is inadequate, that the standard of proof to meet
administrative claims is often impossible to meet, and that these
statutes are limited and inequitable in their coverage.

I look forward to hearing from Dr. Faden today on her Committee's
work. I also know that the VA's Human Radiation Interagency Working
Group is currently meeting to come up with a response to the Advisory
Committee's recommendations. I hope that through this hearing we can
get an idea of where they are in the process and urge them to fully
adopt these recommendations.

In the meantime, Congress must provide the necessary leadership to
ensure that these veterans' needs are met. In the near future I will
be introducing my own legislation, based on the precedent set by the
Marshall Islands Nuclear Claims Tribunal Act, which will provide
additional presumptive diseases for Atomic veterans. Currently,
Marshall Islanders receive compensation if they exhibit one or more
of the 27 illnesses presumed radiogenic in nature, My legislation
would ensure that all of the radiogenic illnesses that Marshall
Islanders are compensated for are also on the presumptive list for
our nation's vets. The least we can do is to make sure that they
recelve compensation for illnesses already determined by our
government to be linked to exposure to ionizing radiation. Today's

hearing should only reinforce the need for this legislation.

Again, thank you Mr. Chariman for holding this important hearing. I
look forward to working with you and all of our witnesses today to
see that our atomic veterans are given the recognition and assistance
they deserve. ‘

26-281 - 96 - 2
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Rep. Jerry Weller
Compensation, Pension, Insurance
& Memorial Affairs Sub-Committee Statement
April 30, 1996

I want to add my appreciation to that expressed by my colleagues, to
veterans organizations in generalb for their service, dedication and hard work
on behalf of America’s veterans. I especially want to thank the veterans
groups that are here with us today.

I believe that all of you here today would agree that improving service
to our veterans, as well as ensuring sufficient funding for veterans'
programs, should be among our sub-committee’s top priorities. I want to
assure you that I will be working closely with all veterans' service
organizations, and in fact, have met with several of these organizations in
the last few months to discuss their concerns and suggestions to improve the
current system. I have also formed a local veterans' advisory committee that
I have found very helpful and insightful in addressing local veterans'
concerns and needs.

Mr. Chairman, I look forward to hearing the testimony before us today

regarding the effects of ionizing radiation and our nation’s veterans.
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STATEMENT OF
PHILIP WILKERSON
DEPUTY DIRECTOR FOR OPERATIONS
NATIONAL VETERANS AFFAIRS AND REHABILITATION COMMISSION
THE AMERICAN LEGION
BEFORE THE
SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE
AND MEMORIAL AFFAIRS
COMMITTEE ON VETERANS®' AFFAIRS
UNITED STATES HOUSBE OF REPRESENTATIVES
ON
RADIATION OVERSIGHT
April 30, 1996

Mr. Chairman and Members of the Subcommittee:

The American Legion appreciates the opportunity to
express its views on issues relating to the health and
welfare of those veterans exposed to ionizing radiation
during their active military service. We wish to commend
you, Mr. Chairman, for holding this oversight hearing to
address the needs of this particular group of veterans and
their families.

During the period of 1945-1962, according to the
Department of Energy, approximately 347,000 active duty
personnel were involved in 235 atmospheric nuclear weapons
tests that were conducted in the continental United States,
the Pacific, South Atlantic, and off the coast of Alaska.
At the end of World War II, many Americans were being held
as prisoners-of-war in Japan near the cities of Hiroshima
and Nagasaki. Subsequently, U.S. forces also occupied these
cities soon after the atomic bombs were dropped. since
1963, there have been 204 underground nuclear weapons tests,
and through the years, military personnel have also

performed duty at nuclear weapons development,
manufacturing, and testing facilities and sites, such as the
Manhattan Project; Alamogordo; New Mexico; Hanford;

Washington; and others that involved the risk of radiation
exposure.

The debate surrounding radiation exposure and the long-
term health consequences for those exposed veterans as well
as thousands of civilians continues. The American Legion
believes many of the studies conducted over the years have
been 1less than credible. Almost all have included a
disclaimer that although there is a statistically
significant finding, there is no proof that the increased
incidence of a particular disease or diseases is related to
radiation exposure or that very few veterans were exposed to
harmful amounts of radiation. Recent disclosures in the
media have revealed to the public for the first time
previously classified information concerning secret nuclear
weapons tests and instances of accidental or intentional
release of radioactivity. Information has also come to
light concerning the possibility of illegal radiation-
related experiments on humans. Another area of concern is
the potential health risks to many veterans who were treated
with radium dQuring military service. The American Legion
continues to believe there is a need for more substantive
research and follow-up studies on a variety of veteran
populations.

Among veterans either present at nuclear tests, a POW
in Japan, on occupation duty in Japan, or assigned to
nuclear weapons manufacturing and test facilities, a
significant number has subsequently developed various
cancers and other similar diseases that have been
scientifically linked to their personal history of exposure
to radiation during their military service. In 1984,
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Congress enacted PL 98-542 that established a 1list of
diseases presumed to be related to exposure to ionizing
radiation provided they were diagnosed within certain
presumptive periods. PL 102-578, in 1991, expanded the list
of recognized diseases to fifteen. The list recognizes: all
forms of leukemia except chronic lymphatic (lymphocytic)
leukemia; cancer of the thyroid; cancer of the breast;
cancer of the pharynx; cancer of the esophagus; cancer of
the stomach; cancer of the small intestine; cancer of the
pancreas; multiple myeloma; lymphomas (except Hodgkin's
disease); cancer of the bile ducts; cancer of the gall
bladder, primary liver cancer (except if cirrhosis or
hepatitis B is indicated); cancer of the salivary gland; and
cancer of the urinary tract.

In a 1994 decision, the U.S. Court of Appeals for the
Federal Circuit held in Combee V. Brow that the
"radiongenic diseases" set forth in 38 CFR 3.311 did not
constitute an exclusive 1list of conditions that may be
recognized as service connected based on exposure to
radiation. As a result, VA regulations have been amended
to provide for the development of radiation dose estimates
and medical opinion as to whether or not the veteran's
disease resulted from exposure to radiation in those claims
involving a radiogenic disease that did not become manifest
within any of the applicable presumptive periods. If a
claimed disease is not among those listed, the claimant can
cite or submit competent scientific or medical evidence that
the condition in. question is a radiogenic disease. The
claimant must, of course, also submit evidence relating to
the circumstances of exposure and medical opinion linking
the current diagnosis with military service.

Through the years, The American Legion has supported
scientific research and legislation intended to ensure that
veterans who were exposed to ionizing radiation as a result
of the performance of active military service receive
adequate compensation for often fatal diseases related to
such exposure. We have a number of concerns with respect to
the adjudication of claims by radiation-exposed veterans and
their survivors, as well as certain issues related to
medical care provided by VA.

RESEARCH

Since early 1994, VA has continued its review of and
search for radiation records through the President's
Advisory Committee on Human Radiation Experiments and
through the Interagency Working Group (IAWG) on Human
Radiation Research. The National Research Council (NRC),
Institute of Medicine, Medical Follow-up Agency (MFUA) is
conducting a mortality study of veterans who participated in
certain above ground atomic tests during the 40's and 50's
to determine if the incidence of illness is higher for
atomic veterans than the rest of the military during the
periods in question.

In their final report the Advisory Committee made
several recommendations to the Interagency Working Group.
These recommendations fall under three major areas:
biomedical experiments and population exposures (1944-~1974);
current human subject protection; and secrecy and openness.

Recommendations 5 and 6, under biomedical experiments
are of interest to the VA, Recommendation number 5 focuses
on problems of radiation exposure at the Hanford Nuclear
Reservation in Washington state during the period 1943 to
1962 and the need for an amendment to the Radiation
Compensation Act of 1990 (PL 100-426) to cover individuals
who may have been exposed to radiation in the area of that
facility. According to records developed by the Portland
State University in the late 1980's, some 28,000 veterans
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were stationed at the Hanford Reservation in the period
1943-1962 and that these troops were at risk of exposure to
varying levels of radiation. The American Legion believes
that such legislative action should extend eligibility under
this program to both those active duty personnel stationed
at Hanford since 1943 and members of the civilian
communities in that area. However, while a change to the
Radiation Compensation Act would benefit this group of
veterans, it should not be their only option. We strongly
believe that the definition of "radiation-risk activity" set
forth in 38 USC should also be amended to include
individuals who performed active duty at facilities and
activities such as Hanford.

Recommendation number 6 recommends that the IAWG,
together with Congress, seriously consider reviewing and
updating the epidemiological tables that are used "...to
determine whether relief is appropriate for veterans who
participated in atomic testing so that all cancers or other
diseases for which there is a reasonable probability of
causation by radiation exposure during active military
service are clearly and unequivocally covered by the
statutes.”

It was further recommended by the Advisory Committee to
the Interagency Group "...that it review whether existing
laws governing the compensation of atomic veterans are now
administered in ways that best balance allocation of
resources between financial compensation to eligible atomic
veterans and administrative costs, including the costs and
scientific credibility of dose reconstruction."

In the view of The American Legion, most government
studies to date have focused on individuals involved at the
downstream end of the nuclear weapons program - the
atmospheric nuclear weapons tests - while ignoring the
upstream side of the program - veterans who served at those
sites and facilities where these weapons of mass destruction
were developed, manufactured, and stored. Time and the
effects of radiation are working against these veterans. We
believe it is time the government fulfilled its obligation
to the thousands of veterans who actually built this
nation's nuclear arsenal.

RADIATION RISK ACTIVITY

As previously noted, several hundreds of thousands of
veterans participated in atmospheric nuclear weapons tests
at various locations. It has also become increasingly clear
that many other veterans were exposed to radiation during
service while assigned to nuclear weapons development and
testing programs such as the Manhattan Project during World
War ITI and subsequent nuclear weapons development,
manufacturing, and testing facilities such as Alamogordo,
New Mexico and Hanford, Washington, etc., following World
War II. These individuals, however, are not covered by the
current presumptive provisions of 38 USC 1112(c)(3)(B). A
significant number of veterans who were present at these
test facilities have subsequently developed leukemia,
thyroid conditions, various cancers, and other similar
diseases that, based on scientific evidence, can be linked
to their exposure to radiation in service. However, their
claims can be considered under the 38 CFR 3.310 which
requires radiation dose assessment and medical opinion as to
whether or not the disease in question is related to such
exposure. The problem for these veterans or, in many
instances, their survivors, is that all too often government
information necessary to identify such individuals and the
amount of radiation to which they may have been exposed is
not available. It is, therefore, very difficult, if not
impossible for this group of veterans or their survivors to
obtain the evidence necessary to support their claim. 1In
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its claims adjudication, VA is forced to rely on often
questionable methodology and certain dose assumptions used
in the radiation dose reconstruction because film badges and
other vital historical data are scarce to non-existent. The
result has been that atomic veterans, as a group, have not
been treated fairly, under the current law and regulations.

Mr. Chairman, as previously stated, we urge that
corrective legislation be enacted amending 38 USC
1112(c) (3) (B) to include in the definition of "radiation-
risk activity" those individuals who were stationed at
nuclear weapons development, manufacturing, and testing
facilities and sites.

CENTRAL DATA BASE

The American Legion has long been concerned over the
lack of any central data base with vital information about
past nuclear weapons development and testing programs. We
note the Advisory Committee found in their report "...the
government did not create or maintain adequate records
regarding the exposures of all participants, the identity
and test locale of all participants, and the follow-up, to
the extent it took place, of test participants. Witnesses
before the Advisory Committee expressed strong concerns
about the adequacy and operation of the current laws,
including Federal record-keeping practices."

We agree with and lend our support to the Advisory
Committee's recommendation that this issue be looked at and
promptly addressed.

RADIOGENIC DISEASES

Mr. Chairman, under its rulemaking authority VA has
continued to add conditions to the current 1list of
radiogenic disease. The most recent additions included
tumors of the brain and the central nervous system, rectal
cancer, and lymphomas, other than Hodgkin's disease. VA is
currently considering whether or not prostate cancer and
bronchial alveolus cancer should be included.

We strongly encourage VA's continued evaluation of all
current scientific research and medical information on the
subject of radiation-related disease and the timely revision
of its regulations based on the latest information
available. VA has a very strong moral and legal duty to
assist veterans in receiving compensation for any and all
diseases or disabilities due to their service to this
nation. We believe the current statutory presumptions are
too limited and restrictive. They also do not recognize
other in-service activities that may have exposed veterans
to radiation and difficulty in obtaining the necessary proof
or evidence.

In addition to nuclear weapons test participants, VA
has recently begun to focus attention on the long-term
health risks to veterans who may have received treatments in
service during the 1940's and 1950's that involved
irradiation of the nasopharynx through the use of radium-
tipped applicators inserted through the nostrils.
Nasopharyngeal (NP) radium treatments intended to shrink
lymphoid tissue as a means of helping prevent ear injuries
assoclated with atmospheric pressure <changes among
submariners, divers, and air crew members. This same type
of procedure was the accepted medical treatment at the time
for ear problems and, according to VA, during the period, as
many as 2 million people in the United States, both military
and civilians, may have received this form of treatment. 1In
September 1995, a workshop on this subject was co-sponsored
by VA, the Centers for Disease Control and Prevention, and
the Yale University. One of the issues examined at this
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workshop was the possibility of an epldemlologlc study of
veterans receiving such treatment during service. VA had
earlier tried some preliminary studies, but found
documentation of such treatment in the service medical
records of a sample of naval submarine veterans generally
lacking. A study of Army Air Corps veterans was not
considered possible due to the fire at the National
Personnel Records Center that destroyed millions of service
medical records.

Accordlng to a recent VA news release, the Department
is reviewing possible 1eglslation that would allow veterans
who were treated with NP radium in service to participate in
VA's Ionizing Radiation Registry Program and to receive
priority medical care for conditions that may be related to
such radiation exposure. VA is also planning to increase
physician education on issues related to NP radium treatment
and is considering a possible pilot screening study.

The American Legion 1is very supportive of these

initiatives. We urge VA to submit their 1eqislat1ve
proposal as soon as possible and that Congress give it
expeditious consideration. This action, together with

efforts to increase phy51c1an awareness at the VA medical
center level concerning the need to more thoroughly
investigate veterans' medical histories, will help ensure
that this group as well as all atomic veterans receive
appropriate care from VA. We recommend that in the process
of screening of applicants for medical care the veteran
should be asked if he or she performed any military duties
that may have involved possible radiation exposure, in order
that any necessary medical follow-up and treatment can be
provided.

Mr. Chairman, VA's efforts to care for these veterans
are indeed laudable. There is also a need to address the
problems facing them when they file a claim for VA
disability or death benefits based on such in-service
radiation exposure. - They will be at a tremendous
disadvantage, since the odds are very high that evidence
relating to NP radium will be either missing from their
service medical records or the records destroyed, through no
fault of their own. This problem, coupled with the strict
criteria of the law and regulations that currently applies
to claims based on radiation exposure makes favorable action
on their claims highly unlikely. We, therefore, believe VA
needs to consider the expeditious development of new
regulations and guidelines that will enable these veterans
to have their claims fully and fairly considered.

In conclusion, some progress has been made towards
addressing the problems associated with veterans exposed to
radiation. However, we believe there is clearly a need for
action to be taken on the issues brought before this
Subcommittee today.

Mr. Chairman, that concludes our statement.
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MISTER CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

On behalf of the more than one million members of the Disabled American Veterans
(DAV) and its auxiliary, I wish to thank you for this opportunity to present DAV’s views on the
controversy surrounding access to Department of Veterans Affairs (VA) medical treatment and
VA disability compensation for veterans exposed to ionizing radiation, referred to hereinafter as
“atomic veterans.”

At the outset, Mr. Chairman, we wish to thank you, Ranking Democratic Member
Representative Evans, and the members of this subcommittee for scheduling today’s oversight
hearing regarding the problems experienced by atomic veterans with respect to access to VA
health care and disability compensation. Clearly, action taken by this subcommittee will
materially affect the lives of America’s citizen/soldiers who were placed in harm’s way by our
government for the sole purpose of obtaining first-hand evidence about the effects of exposure to
ionizing radiation.

As my testimony will show, some atomic veterans have not received adequate health care
treatment for the ailments believed 10 be associated with radiation exposure. Nor have the vast
majority of atomic veterans been compensated for their residual disabilities. The remedial
legislation passed by Congress over the years has not had the desired effects and must be
revisited in order to provide meaningful health care and disability compensation for this group of
veterans.

As you know, Mr. Chairman, the issue of ionizing radiation and its potential adverse
health effects have been present for more than 50 years. Atomic veterans and their loved ones
have been patiently waiting for answers from the scientific and medical communities, as well as
responses to their concerns from Congress and the VA. Unfortunately, all too ofien those
answers were not forthcoming. Nor does it appear that definitive answers will ever be known.
For each study done concluding one point, another study surfaces to discount the findings of the
prior report. Thus, the debate rages, with no apparent end in sight.

Before I get into the specifics of VA heaith care for atomic veterans, let me state that
atomic veterans experience the same frustrations as all other veterans who attempt to access the
VA health care system -- a system inadequate to meet veterans’ medical needs and their demand
for services. The crisis in VA health care results from years of inadequate finding and a
“patchwork” approach to addressing the health care needs of veterans. In addition, atomic
veterans believe that their particular medical needs are not being adequately met because the
physicians who examine them, for the most part, do not have expertise in the harmful effects
produced in body tissue by exposure to ionizing radiation to properly diagnose their illnesses and
injuries. In fact, some atomic veterans honestly believe that these physicians are “intent on not
encouraging radiation claims and, therefore, play down the medical problems” of atomic
veterans.

Generally speaking, receiving disability compensation from the VA is another frustrating
aspect of the ionizing radiation debate. All too many radiation claims are denied due to the
unanswered questions from the scientific and medical communities, the apparent failure of dose
reconstruction methods to adequately reflect the true extent of radiation exposure experienced by
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atomic veterans, and the inability to obtain meaningful adjudication of radiation claims. All too
often, atomic veterans, their dependents and survivors are denied compensation from our
government for the residual illness, disease, or death allegedly associated with exposure to
ionizing radiation while others, such as the Marshall Islanders, receive compensation from the
United States Government for the same disability(ies).

Before getting to the specifics of my testimony regarding access to VA health care and
the payment of disability compensation for atomic veterans, I would note for the record that the
DAV membership, present at our National Convention in Las Vegas, Nevada in July 1995,
adopted a resolution in support of a military medal to recognize and honor the courage, sacrifice
and devotion to duty of those veterans exposed to ionizing radiation during military service.
This is but a small step towards recognizing the honorable service of these brave men and
women, and we call upon the members of this subcommitiee to support such legislation.

[ also call your attention to another resolution passed by the delegates at our last National
Convention in Las Vegas, Nevada, noting the inaccuracy of dose reconstruction estimates
provided by the Defense Nuclear Agency (DNA) and calling for the condemnation of this action
by DNA as well as urging the VA to undertake a review of the accuracy of dose reconstruction
estimates by DNA. Your kind attention to this matter would be greatly appreciated.

At the very least, our government needs to take immediate action on these two items.

CONTROVERSY SURROUNDING POTENTIAL HEALTH EFFECTS OF EXPOSURE
TO IONIZING RADIATION

Radiation exposure may be external or internal. External radiation exposure ocours when
the radiation source is outside the body. External exposure can come from standing in a cloud of
radioactive gas, swimming in water that has radioactive material in it, or x-rays. Internal
radiation exposure occurs when radioactive material is taken into the body by such means as
eating, breathing, drinking, or through cuts or breaks in the skin. Both external and intemal
radiation exposure can directly harm internal organs, cells, and tissues.

After radioactive material is taken into the body, some of it may enter the bloodstream.
This blood then flows through various organs and tissues in the body, providing them with
material necessary for their functioning, The body does not distinguish between radioactive and
nonradioactive materials. Sometimes, radioactive substances concentrate primarily in one organ
of the body and that organ, therefore, receives a larger dose of radioactive substance than do
other organs. Other times, the radiation substance is distributed throughout the body. The dose
received by different parts of the body depends on a number of factors, including whether the
radiation substance dissolves easily in the bloed, the type and energy of the radioactive material,
the amount of radioactivity present, and its distribution in the body.

The radioactive substance, once taken into the body, will continue to give off radiation
until either it has decayed or is eliminated from the body through normal metabolism. The rate
of decay depends on the radioactive substance’s half-life -- the time required for a radioactive
substance to lose one-half of its activity by radioactive decay. Half-lives for different radioactive
substances vary from hours to thousands of years. Plutonium, for example, has a half-life of
24,100 years.

For obvious reasons, researchers know more about the effects of high-dose radiation on
the immune system than about low-dose radiation exposure. High-dose radiation is defined as
any exposure above fifty rad to the whole body. A rad is the unit of radiation dose used to
measure the amount of energy a body absorbs from ionizing radiation. Information on the effects
of high-dose radiation exposure comes from studies of Japanese atomic bomb victims, radiation
accidents, such as the accident at Chernoby), and studies of Marshall Islanders exposed to
radiation fallout from nuclear tests in the 1950s.

Less is known about low-dose exposure -- less than fifty rads to the whole body -- and its
effect on the immune system because of the delayed period of time between the incident of
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exposure and the development of the disease. The late effects may show up months, years, or
even decades after the exposure.

Currently, there is much controversy surrounding the adverse health effects resulting
from low-dose exposure to radioactive substances. Some believe that even the smallest exposure
to radiation has the potential to cause an adverse health effect. And, while it is probably safe to
say that exposure to radiation increases the risk of cancer, the controversy involves which
cancers are caused by radiation exposure and at what levels of exposure.

For example, the National Research Council’s Fifth Committee on the Biological Effects
of Ionizing Radiation (known as “BEIR V™) concluded that the information from scientific
studies about people who received doses under ten rem (the unit of dose equivalent, which is the
amount of any ionizing radiation that produces the same biological effect as one rad of gamma or
X-radiation) was insufficient to determine cancer risk. Over all, however, BEIR V concluded
that cancer risk from radiation exposure is higher than regulatory and advisory groups had
previously described. Some scientists reach quite different conclusions, arguing that the BEIR V
report overstated the risk of radiation-induced cancer, while other scientists argue that the report
underestimates this risk.

In the middle of this swirling controversy is the atomic veteran, his or her family and
survivors. It is understandable that atomic veterans, their family members and survivors would
be concerned about the illnesses related to exposure to ionizing radiation. These concerns are
further compounded by frustration, mistrust, and anger due to the involuntary nature of their
exposure to ionizing radiation, the secrecy surrounding the tests and the atomic veteran’s level of
exposure, and the lack of information (or conflicting information) about the chronic health
effects due to their exposure to ionizing radiation.

Many mistrust the agency established to care for them -- the VA -- because it is part of
the government, a government they perceive as covering up the true facts about the extent of
their exposure and the adverse health effects associated with that exposure. While Congress has
enacted a number of laws to provide atomic veterans with priority access to VA health care and
VA disability compensation for their illnesses, diseases, and disabilities due to exposure to
ionizing radiation, very few atomic veterans are able to access the VA health care system and
receive adequate care and treatment. Even fewer atomic veterans and their survivors are able to
establish entitlement to VA disability compensation benefits.

ACCESS TO VA HEALTH CARE

Access to VA health care for atomic veterans is provided pursuant to title 38, United
States Code, Section 1710, ef seq. Public Law No. 104-110, 110 Stat. 768 (1996) extended the
authority to provide priority health care for atomic veterans until December 31, 1996.

More than a quick review of the code, however, is needed to determine what type of care
is provided and to whom. Under Section 1710(a)(1)(G): “the Secretary shall furnish hospital
care, and may furnish nursing home care, which the Secretary determines is needed. . .to a
veteran exposed to a toxic substance, radiation, or environmental hazard, as provided in
subsection (€) of this section. . . .” (Emphasis added.) See also 38 C.F.R. § 17.47(a)(5).

Pursuant to Section 1710(e)(1)(B), “. . . a veteran. . . exposed. . . to ionizing radiation is
eligible for hospital care and nursing home care. . . for any disability notwithstanding that there is
insufficient medical evidence to conclude that such disability may be associated with such
exposure.” (Emphasis added.) However, “[h]ospital and nursing home care may not be
provided. . .with respect to a disability that is found, in accordance with the guidelines issued by
the Under Secretary of Health, to have resulted from a cause other than an exposure described
in... paragraph (1) of this subsection.” 38 U.S.C. 1710(e)(2).

The VA may also furnish outpatient care to an atomic veteran to prevent the need for
hospitalization, to prepare for hospitalization, or for a condition for which the atomic veteran was
hospitalized. An atomic veteran who is eligible for hospital care under Section 1710(a) may also
qualify for outpatient treatment from the VA if he or she meets the annual income limitation
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under 38 U.S.C. 1503. If those criteria are met, the VA must provide for outpatient medical care,
See 38 U.S.C. § 1712 (a)(2)(B), 5(A), (B); 38 C.F.R. § 17.60 (b)(2), ()(3).

Veterans claiming health conditions relative to radiation exposure are reportedly
evaluated clinically by means of physical examination and diagnostic studies. The VA physician
then makes the determination as to whether the condition resulted from a cause other than the
specified exposure. Veterans who are not provided care under these conditions can still receive
medical care if they are eligible under any other statutory authority.

Also available to the atomic veteran is the Ionizing Radiation Register mandated under
Pub. L. No. 99-576 (1986}, “Veterans Benefits Improvement and Health Care Authorization Act
of 1986.” It consists of physical examinations with access to supplemental data on compensation
claims and radiation dose estimates.

On paper, these provisions appear to provide adequate access to medical care for atomic
veterans. Yet, atomic veterans and their families believe otherwise. Some believe that the VA's
sole emphasis is directed toward only those diseases that are recognized as “radiogenic diseases™
and, if you do not have one of these disease, you are just wasting your time. There are also
cencerns that these physicians do not have a sufficient background in radiation diseases to
properly diagnose their condition. They also believe that these physicians are concerned about
encouraging compensation claims and, therefore, diagnose diseases other than those associated
with radiation exposure, such as psychiatric problems or irritable bowel syndrome.

Are these problems real or perceptions based on a mistrust of the government? It is
difficult to determine, but certainly, Congressional oversight is in order to ensure that atomic
veterans are receiving adequate quality health care treatment.

VA DISABILITY COMPENSATION BENEFITS

Prior to the enactment of the Veterans” Dioxin and Radiation Exposure Compensation
Standards Act, Pub. L. No. 98-542, 98 stat. 2725 (1984) (“the Act”), the authority for 38 C.F.R.
§ 3.311 (formerly 38 C.F.R. § 3.311b), there was no legal limitation to establishing service
connection for residuals of ionizing radiation exposure. Service connection for a disability is
generally established when a veteran’s present condition can be reasonably related to an injury or
disease which is shown to be incurred coincident with service. See 38 C.F.R. § 3.303(a).
Determination of service connection is based on a broad and liberal interpretation of the law
consistent with the facts in each individual case. Id. It has long been the VA’s policy that any
condition which can be attributed to service shall be granted direct service connection, no matter
how long after service the condition first became manifest. See 38 C.F.R. § 3.303(d). However,
because of the difficulty in proving causation in ionizing radiation cases, and the significantly
small number of claims which had been allowed, Congress, in 1984, recognized that,
statistically, there was enough of an association between some diseases and radiation exposure to
establish them as “radiogenic.” Congress responded by enacting remedial legislation, the Act,
whereby a veteran, suffering from a “radiogenic disease,” was not required to submit evidence of
causation.

During the debate in 1984 on the Act, Senator Cranston shared some figures with his
colleagues which he believed demonstrated “very clearly a key source of frustration” felt by
veterans and their survivors:

As of the present date. . .the VA has allowed no cases in which the
veteran alleges exposure at Hiroshima or Nagasaki. Of the 1,646
claims related to exposure through participation in the nuclear testing
program, a total of only 30 have been granted. . . .

The VA’s track record. . .is as follows: 98% of all nuclear test-related
cases have been denied; 97% of all nuclear test-related cases for
malignancies have been denied; 88% -- about 100 - of all nuclear test-
related cases for leukemia -- as to which there is no question. . .of its
link with exposure to ionizing radiation -- have been denied; as a whole,
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taking into account the Hiroshima and Nagasaki occupation forces, the
VA’s record is even worse than those figures suggest.

130 Cong. Rec. S. 6147 (ed. daily. May 22, 1984).

Senator Cranston also stated: “...I believed, and I continue to believe, that the
Government which exposed these veterans to this acknowledged health risk has a moral
obligation to take responsive action to address their concerns.” Id. at S. 6145.

The stated purpose of the 1984 Act is “to ensure that [VA] disability compensation is
provided to veterans who were exposed during service. . .to ionizing radiation. . .for all
disabilities arising after service that are connected, based on sound scientific and medical
evidence, to such service. . . .” The Act, § 3. Congress’s findings included: There is scientific
and medical uncertainty regarding the long-term adverse health effects of exposure to ionizing
radiation. /d. § 2(2). Due to the long latency period involved, radiation claims present
adjudicatory issues which are significantly different from issues generally presented. Id. § 2(12).
“It has always been the policy of the [VA] and is the policy of the United States, with respect to
individual claims for service connection. . .that when, after consideration of all evidence and
material of record, there is an approximate balance of positive and negative evidence. . .the
benefit of the doubt in resolving each such issue shall be given to the claimant. Id. § 2 (13).

Presently, the VA recognizes 20 diseases as “radiogenic diseases™ -- a disease that may be
induced by ionizing radiation -- under § 3.311. These “radiogenic diseases” include leukemia,
other than chronic lymphocytic leukemia; breast cancer; lung cancer; bone cancer; liver cancer;
skin cancer; esophageal cancer; stomach cancer; colon cancer; pancreatic cancer; kidney cancer;
urinary bladder cancer; salivary gland cancer; multiple myeloma; posterior subcapsular cataracts;
non-malignant thyroid nodular disease; ovarian cancer; parathyroid adenoma; and tumors of the
brain and central nervous system.

Pursuant to the provisions of 38 C.F.R. § 3.311, an atomic veteran diagnosed with a
recognized “radiogenic disease” can have his or her claim for direct service connection for
residuals of exposure to ionizing radiation adjudicated by the VA, notwithstanding the fact that
the atomic veteran does not have any medical evidence to establish a cause and effect
relationship between his exposure to ionizing radiation and his diagnosed “radiogenic disease.”
Otherwise, (based on a recent court decision discussed infra) an atomic veteran who believes that
his or her disability, not found on the list of “radiogenic diseases,” may have his or her claim for
service connection on a direct basis adjudicated by the VA providing the atomic veteran has
medical evidence to support the claim. Once the atomic veteran has demonstrated that he or she
suffers from a “radiogenic disease” or provides medical evidence of a cause and effect
relationship between his or her disability and exposure to ionizing radiation, the VA, pursuant to
§ 3.311 must obtain a dose estimate as to the range of doses to which the atomic veteran may
have been exposed. Final review of direct service connection claims based on exposure to
ionizing radiation is conducted by the Under Secretary for Benefits, who may obtain and
consider any opinion of the Under Secretary for Health in reaching his determination whether the
atomic veteran’s disease resulted from radiation exposure in service.

Mr. Chairman, although § 3.311 was passed by Congress in 1984 as remedial legislation,
designed to assist atomic veterans and their survivors in obtaining compensation for illnesses,
diseases, disabilities, and death due to exposure to ionizing radiation, this legislation has
benefited very few atomic veterans or their survivors. Until recently, the VA considered the list
of “radiogenic diseases” as an exclusive list thereby refusing to consider any claims for direct
service connection for residuals of radiation exposure if the atomic veteran or his or her survivors
could not demonstrate that the atomic veteran suffered from a listed “radiogenic disease,”
regardless of the evidence submitted in support of the claim. The VA’s practice of adjudicating
only those claims where the atomic veteran suffered from a recognized “radiogenic disease” was
overturned by the United States Court of Appeals for the Federal Circuit on September 1, 1994,
in Combee vs. Brown, 34 F.3d 1039, 1045 (Fed.Cir. 1994).

The Combee case is an excellent example of the seemingly insurmountable obstacles
which face atomic veterans and their survivors in attempting to establish service connection on a
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direct basis for residuals of exposure to ionizing radiation. Mr. Combee served in the United
States Army during World War IT and was part of the army of occupation of Japan serving in
Nagasaki in 1945. As early as 1977, Mr. Combee’s white blood cell differential count was
abnormal. In July 1982, his platelet count was noted to be “very low” and a low white blood cell
count with a “leukopenia” was also noted. In 1986, leukopenia and thrombocytopenia were
diagnosed. In 1987, Dr. Russell, a VA physician in the immunology division, stated, “I believe it
highly likely that this patient’s inadequate bone marrow function which is causing his disability,
is all due to his radiation exposure in 1945.” Dr. Russell, in 1988, concluded, after having
reexamined Mr, Combee, that “the onty explanation for his condition is radiation exposure.” Dr.
Ballester, who examined Mr. Combee in 1989 at the University of South Florida, Department of
Internal Medicine, Division of Hematology, stated that “[i]t is possible that his exposure to
radiation has played a major role in the condition as this prolonged and severe leukopenia, . .with
evidence of bone marrow damage and lack of white cell production could be the result of
radiation exposure.” In 1990, Dr. Berchelmann stated that Mr. Combee’s disabilities was
“explainable from long-standing marrow failure which can be caused by radiation exposure.”

Dr. Berchelmann went on to conclude his statement by indicating, “[i]t is my opinion that his
leukopenia and thrombocytopenia can be due to radiation exposure.”

It is interesting to note that as early as 1950, the 8th edition (1950) of the Merck Manual
reported that “symptoms associated with anemia, leukopenia, and thrombocytopenia, appear”
after months or years of chronic exposure to low-level doses of radiation. Leukopenia and
thrombocytopenia continue to be listed in the 16th edition (1992) of the Merck Manual under
delayed effects of prolonged or repeated exposure to low-dose rate from internal or external
sources of radiation. Unfortunately for Mr. Combee, his claim for service connection for
residuals of exposure to ionizing radiation was consistently denied by the VA at the agency of
original jurisdiction and the Board of Veterans’ Appeals, as well as at the United States Court of
Veterans Appeals. After the United States Court of Appeals for the Federal Circuit reversed the
lower court’s decision and the VA’s practice, Mr. Combee’s case was remarnded to the agency of
original jurisdiction for further adjudication. Like so many other atomic veterans, Mr. Combee
succumbed to his disabilities before his claim could properly be adjudicated on the merits.

Once an atomic veteran seeking direct service connection for residuals of exposure to
ionizing radiation has established that he or she suffers from a recognized “radiogenic disease” or
has provided the VA with medical evidence of a cause and effect relationship, the burden of
proof then shifts to the VA for consideration of the case on the merits. It is at this point that
atomic veterans face their greatest obstacle in establishing their entitlement to service
connection. Dose estimates and dose reconstruction data for the various radiation tests are
handled by the Defense Nuclear Agency.

In more cases than not, no actual individual exposure record is available for the atomic
veteran, and reconstructed dose estimates routinely fail to provide an accurate estimation of the
level of radiation exposure experienced by the atomic veteran. Film badges, not issued to all
participants in nuclear tests, did not provide a complete measure of radiation exposure, since they
were not capable of recording inhaled, ingested, or neutron doses, or often shielded during the
detonation, and were worn for only limited periods during and after each nuclear detonation.

Many atomic veterans who participated in the nuclear tests in the Pacific report visiting
these islands a short time after the test detonation and eating locally grown fruits and swimming
in the lagoons. Atomic veterans who participated in the Nevada test sites report being covered in
fallout dust which was either brushed off of them by hand or with brooms. Many report being
transported to mess halls shortly after walking through “ground zero™ and not being able to
properly clean themselves before eating. These factors are extremely important in determining a
proper reconstructed dose estimate; however, it does not appear that the participant’s comments
are used to further the analysis with regards to the dose reconstruction estimate. Without
accurate reconstructed dose estimates, atomic veterans and their survivors find it virtually
impossible to obtain the benefits they seek.

All too often, reconstructed dose estimates show that the overwhelming majority of
participants were supposedly exposed to one rem or less of external doses of ionizing radiation.
It is extremely difficult to believe, based on the statements made by participants, that their total
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exposure was so minimal. The DAV believes that a great injustice has been done to America’s
atomic veterans and their survivors. As will be discussed later, only ten percent of those atomic
veterans who seek compensation for their residual disabilities are granted service-connected
benefits, although the VA cautions that “[i]t cannot be inferred from this number that service
connection was necessarily granted on the basis of radiation exposure.” In other words, although
the atomic veteran claimed residual disability as a result of his exposure to ionizing radiation, the
claim could have been allowed under general principles establishing service connection such as
the disease or illness was evidenced in the service medical records, etc..

It cannot be overemphasized that radiation claims are wrongfully denied because of
inaccurate reconstructed dose estimates used as the basis for the determination that the estimated
minimal level of exposure experienced by the atomic veteran was insufficient to cause the cancer
or other disease ravishing the atomic veteran’s body. The reality is that atomic veterans are
fighting a losing battle, not only with the disease or diseases that have taken away their good
health, but with the very government that put them in harm’s way.

An example of such a case is that of a deceased atomic veteran, Michael W. Stanko, who
died in 1985. Mr. Stanko’s claim for residuals of radiation exposure and his widow’s claims
have been before the VA for 17 years, and was recently remanded to the Board of Veterans’
Appeals by the United States Court of Veterans Appeals. After her husband’s death, Mrs. Stanko
pursued the claim, in her own right, for survivor’s benefits. Although Mr. Stanko’s claim had
been denied, in part, due to minimal exposure to ionizing radiation, a postmortium plutonium
study performed on Michael Stanko showed a 98 rem bone dose, 33 rem lung dose, and 7.5 rem
ingested dose. It is extremely difficult to understand why this claim has not been successfully
resolved long before now.

Adjudication of radiation claims pursuant to 38 C.F.R. 3.311 have been a total failure.
With almost 95% of atomic veterans failing to establish service connection for their iilness,
disease, or disability, the remedial legislation passed in 1984 has not provided atomic veterans
with meaningful consideration of their claims. The present statistical data showing an extremely
high denial rate has changed very little since 1984 when former Senator Cranston expressed the
need for this remedial legislation.

In May 1988, aware that something more was needed, Congress passed Pub. L. No. 100-
321, § 2(a), 102 Stat. 485, which grants service connection on a presumptive basis for certain
diseases becoming manifest in an atomic veteran to a degree of 10% or more. Currently, the list
of presumptive diseases, a total of 15 in all, include: leukemia, other than chronic lymphocytic
leukemia; thyroid cancer; breast cancer; cancer of the pharynx; esophageal cancer; stomach
cancer; cancer of the small intestine; pancreatic cancer; multiple myeloma; lymphomas, except
Hodgkin’s disease; bile duct cancer; gall bladder cancer; primary liver cancer, except if cirrhosis
or hepatitis B is indicated; salivary gland cancer; and urinary tract cancer. While 20 diseases are
recognized as “radiogenic diseases” pursuant to 38 C.F.R. § 3.311, only 15 diseases are
presumed to be service-connected as a result of exposure to ionizing radiation. Yet, pursuant to
the Marshall Islands Nuclear Claims Tribunal Act, 25 separate medical conditions are
irrebuttably presumed to be the result of radiation exposure and Marshall Islanders are
compensated for these disabilities. It is difficult to understand the lack of consistency in these
lists. Why are only 15 diseases given a rebuttable presumption of service connection for atomic
veterans while Marshall Islanders receive an irrebuttable presumption for 25 medical conditions?
Further, at the very least, why are not all 20 “radiogenic diseases” presumed to be service-
connected as a result of ionizing radiation exposure pursuant to 38 U.S.C. 1112(c)? Why does
our government continue to put the needs of its veterans behind those of other groups, such as the
Marshall Islanders? America’s veterans should always be considered a special and unique group
for having served their nation with honor.

The Defense Nuclear Agency has identified 222,968 participants of the U.S. Atmospheric
Nuclear Tests (personnel who attended more than one test series are counted more than once.)
Approximately 150,458 participants were involved in the nine tests which took place in the
Pacific. Almost 68,000 participants were involved in the nine tests in Nevada, and more than
4,500 participants participated in the Atlantic test. As of April 1, 1996, VA statistics show that
there have been a total of 18,515 radiation cases. Service connection has been granted, as of



43

April 1, in 1,886 cases. Again, it is important to note that the VA states that it cannot be inferred
from this number that service connection was necessarily granted on the basis of radiation
exposure. Statistics current as of December 1, 1995, demonstrate that of the total number of
cases in which atomic veterans have been granted service connection, 463 involve the granting of
presumptive service connection pursuant to § 1112(c).

Something is seriously wrong with this process if atomic veterans, such as Mr. Combee
and Mr. Stanko, are continuously denied service connection for the residuals of radiation
exposure when the evidence clearly warrants an allowance in those cases. Atomic veterans have
waited too long to receive, not only the recognition they so richly deserve for their dedication to
duty, but also the services and benefits to which they are entitled.

Congress should consider making all the recognized “radiogenic diseases,” and any other
disease, illness, or disability that others, such as the Marshall Islanders, are being compensated
for, with those diseases for which presumptive service connection is granted. The Marshall
Islanders have an irrebuttable presumption, at the very least, America’s atomic veterans should
receive a rebuttable presumption for all diseases, illnesses or disabilities for which others are
compensated.

The DAV commends this subcommittee for it's recent, favorable action on adding
bronchiolo-alveolar carcinoma, a form of lung cancer, to the list of diseases presumed to be
service-connected for veterans exposed to ionizing radiation. As stated above, however, all
recognized “radiogenic diseases” including lung cancer should be added to the list of diseases
presumed to be service-connected,

While we note that these new benefits would come under the “pay-go” provisions of the
Budget Enforcement Act, it appalls us to think that in order to pay for the provisions of this new
legislation, some other worthy program or group of wartime disabled veterans or their
dependents will have to give up their compensation to fund new legislation to benefit atomic
veterans. Congress must realize that paying for disabilities of wartime disabled veterans is
nothing more than an extension of the costs of the war waged by our government. In the case of
atomic veterans, their disabilities not only stem from our wartime actions, but also from our
government’s desire to learn of the effects of radiation exposure in the event of future nuclear
wars,

It is unconscionable to think that one worthy group of wartime disabled veterans must
give up an entitlement so that another worthy group of wartime disabled veterans can receive
benefits or services to which they are entitled. “Pay-go™ provisions should not be applied to
benefits or services affecting wartime disabled veterans.

The DAV calls upon Congress to correct this injustice and to provide an exemption to
“pay-go” provision of the Budget Enforcement Act when new benefits are provided to wartime
disabled veterans.

In closing, I would like to refer to a phrase which appears on the Atomic Veterans’
Newsletter, published by the National Association of Atomic Veterans, Inc. that states: “The
atomic veteran seeks no special favor. . .simply justice.” This justice is long overdue. DAV
encourages this subcommittee to do everything necessary to ensure that this group of forgotten
veterans -- atomic veterans -- receive meaningful justice from our government.

This concludes my statement. [ would be happy to answer any questions you may have.
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AND MEMORIAL AFFAIRS

OF THE COMMITTEE ON VETERANS' AFFAIRS

U. S. HOUSE OF REPRESENTATIVES

Mr. Chairman and Members of the Committee:

As Legislative Director of the National Association of Atomic Veterans (NAAV),
I have been requested to provide testimony to this Committee with regard to access to
treatment and compensation for veterans exposed to ionizing radiation and the effects of
exposure to this environmental hazard. Thank you for allowing us to express our views.

Access to treatment

The issue of access to treatment continues to be a very thorny subject with our
veterans. Because most of our veterans do not have access to a VA treatment center or
hospital because of distance, inability to drive, and other problems, there is no possibility
they can take advantage of the VA facilities. Even those who do have the ability to use
those facilities, find the long drives, the long waits and the demeaning attitudes of some
of the personnel, impossible to contend with in their weakened conditions. We must
"sweat it out” each year to determine if we are considered on the priority list, along with
Gulf War and Agent Orange veterans. My suggestion as a remedy for this situation
would be to aliow these veterans use of the "CHAMPVA" program, or a military medical
facility if one is available in his area. Because the DIC widows have access to this
system, it is reasonable to include those veterans who do not have access to VA facilities,
the same advantage. A supplemental policy should be in place for those taking part in
the program, so that there is no out-of-pocket expense to them,

Compensation for veterans exposed to ionizing radiation, and their survivors.
During her first "Openness" press conference in October 1995, the Honorable
Hazel O'Leary asked me what it was the atomic veterans were most concerned about. 1
told her that in order to prove a claim before the Department of Veterans Affairs (VA),
we must have medical and service records, which we felt had been classified and/or
destroyed by the VA, Defense Nuclear Agency (DNA), Department of Defense (DoD)
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and Department of Energy (DoE). Subsequent to that request I received copies of letters
from the Secretary addressed to Major General Gary Curtin, USAF, Director of the
Defense Nuclear Agency; the Honorable Jesse Brown, Secretary of Veterans Affairs, and
the Honorable William J. Perry, Secretary of Defense, requesting their cooperation in
producing the records referred to.

Recently I received a letter from the Honorable Jesse Brown, Department of
Veterans Affairs (VA), March 19, in which he assured me he was committed to helping
atomic veterans. He stated he was participating in the VA-DoD Partnership Agreement,
working in tandem with DoD to declassify any military records that might identify a
veteran's exposure to ionizing radiation. He also stated that he had established the VA
Human Radiation Interagency Working Group that was working with Do) and the
Department of Health and Human Services to address the adequacy of all laws and
regulations to compensate atomic veterans. So far I have not heard anything regarding
this effort.

A letter from Major General Gary Curtin, Director, Defense Nuclear Agency
(DNA), also in response to Honorable Hazel OLeary's query of January 2, stated that he
had written to the individual military organizations responsible for records management,
requesting they provide him written information about the existence of classified service
and medical records of atomic veterans, and to inform him of their efforts to declassify
such records and make them available to atomic veterans. He stated he would notify me
of the results of these records' reviews "as soon as we receive responses to our requests.”
He then listed the addresses of the Navy, Marine Corps, Air Force and Army where such
records may be requested by the atomic veterans. At this time I have not received any
further communication from the two gentlemen regarding this issue. The Honorable
William J. Perry, Secretary of Defense, was written the same letter as the VA and DNA.
He has not responded as of the composition of this testimony.

Secretary Jesse Brown mentioned in his letter he was working with other agencies
"to address among other things the adequacy of our laws and regulations to compensate
atomic veterans.” In August of 1993 the Secretary had a golden opportunity to do just
that. Three atomic veterans' organizations' representatives wrote him a joint letter
requesting he use his rule-making authority to amend the regulations that implement the
legistative laws, P.L. 100-321 and 102-578 (presumptive laws).

Additions to the presumptive laws enacted by Congress to liberalize the strict
standards of the 1984 Act (P.L. 98-542), have only been made by Congress to date,
although there are examples of the Secretary's use of his rule-making authority, i.e.,
adding presumptions to the mustard gas, POW, and Agent Orange veterans' entitlements,
as well as adding foreign country nuclear tests participated in by our veterans, to the
presumptions in the atomic veterans' presumptive laws.

The Advisory Committee on Human Radiation Experiments (ACHRE) on page
812 of its Report and Recommendations to the Human Radiation Interagency Working
Group, requested that Group to review whether existing laws governing the compensation
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of atomic veterans are now administered in ways that best balance allocation of resources
between financial compensation to eligible atomic veterans and administrative costs,
including the costs and scientific credibility of dose reconstruction.

The Committee found that the government did not maintain adequate records of
all veteran participants...the Committee urged the Working Group in conjunction with
Congress to address the concerns promptly. There are five concerns listed; in which we
concur. I would like to address the last one (#5), in detail. It asks: [If] the time and
money spent on contractors and consultants in administering the program would be better
spent on directly aiding veterans and their survivors. Qur answer is a resounding "Yes!"

A letter from the Secretary of Veterans Affairs to Sen. John D. Rockefeller dated
July 18, 1994 states: 414 out of 15,818 claims were granted on a2 presumptive basis. (P.L.
160-321 amended by 102-578). These did not need dose reconstructions, We have tried
to obtain the number of claims granted under P.1.. 98-542 which requires dose
reconstructions. We have been unable to obtain this information from the VA. {As of
the end of September 1991 over 12,000 claims had been received for disability or death
alleged to have resulted from exposure to ionizing radiation under both P.L. 100-321 and
P.L. 98-542. 258 were granted, 167 of whom were survivors. Twenty-five veterans were
rated at O percent.) I mention this only to illustrate what our veterans and widows have
been struggling with. Out of over 200,000 veterans exposed to ionizing radiation the
above statistics deserve immediate correction by Congress. Today I was informed by
'VBA, VA Central Office, Washington that as of January 1, 1996, 463 Claims have been
awarded under the presumptive laws out of 18,515 adjudicated. There was no
breakdown as in the 1991 testimony. That is 49 more awards than the 1994 number. The
Secretary of Veterans Affairs in his letter of July 18, 1994 to The Honorable John D.
Rockefeller stated that as of May 1, 1988, "all claims involving atmospheric testing or
the occupation of Hiroshima and Nagasaki are considered under both laws [P.L. 98-542
and P.L. 100-321 amended by 102-578]." If that is the case then today's message from
Washington tells me that of the 463 veterans receiving compensation, some of them must
have been awarded under P.L. 98-5427 In the Secretary’s 1994 letter he states, "Our
records also show that service connection on a presumptive basis was granted in 414
cases." Does this mean that there were none granted under P.L. 98-542, since he said that
all claims since May 1, 1988 were considered under both laws? T'm a little confused
here. So why do we need P.L. 98-542?

The contractor for the DNA NTPR program, Science Applications International
Corporation (SAIC) charges $3,000 for each dose reconstruction. The DNA costs for
Nuclear Test Personnel Review (NTPR) dose reconstructions for the period 1978 to 1994
is $13,598,939; the total funding for the Nuclear Test Personnel Review Program for that
same period is $96,500,000. We do not know what "total funding” encompasses. The
total is $110,098,939.

I have sent a Freedom of Information Act request to the DNA "for all other costs
of that program, including complete costs for the NTPR and UNTPR (Underground
Nuclear Test Personnel Review) programs from their inception, up to and including
January 31, 1996, excluding the dose reconstruction contract costs already received.
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These costs should include, but not be limited to, the funds expended by each Service
team and money each contributed to the Defense Nuclear Agency for the programs and
the DNA field command team; funds expended by DNA for its contractor services,
including dose reconstruction costs not previously provided; ail salaries, bonuses, or any
other remuneration paid to employees of DNA, DoE, DoD, contractors and
subcontractors in performance of their duties regarding the programs. Data base efforts;
DNA correspondence, and funding provided to the Department of Energy for its support
of the NTPR and UNTPR programs must be provided.

“Please include funding for JRB Company, a subsidiary of Science Applications
International Corporation (SAIC), and G.E. Tempo, later Kaman Tempo, contracted to
write histories of DNA's participation in atmospheric tests on the Continent and in the
Pacific and Atlantic respectively. Funding for research and reports, such as by the
University of Utah, the National Academy of Sciences, Centers for Disease Control,
GAQ, also should be included, as well as funding provided to the DoE for Reynolds
Electric and Engineering Company (REECo) NTPR and UNTPR support and any other
supporting agency, and DNA administrative costs for the NTPR and UNTPR programs."

When I receive the requested information I will furnish it to both Houses of
Congress Veterans Affairs Committees, as well as the President. It would be interesting
to see how much of the hundreds of millions and perhaps billions of taxpayers' doliars
have been spent on compensation of a few sick old men and their survivors, and the
denial of benefits to many others. Millions have been spent alone, on Department of
Justice defense of lawsuits filed against the government, because of various deaths and
injuries of military and civilians exposed to ionizing radiation, generating new laws to
protect the government, i.e., the "Warmner Amendment." 1 wonder how much we paid the
Japanese government for loss of life and fish in the "Lucky Dragon” incident because of
Test Bravo of Operation Castle. How much have we spent compensating and providing
medical care for the natives of the Marshall Islands, while denying compensation and
medical care 1o our own veterans exposed during that same Bravo fiasco?

On the subject of compensation, please take into consideration the survivors left
to bear the burden of caring for the dying, and the fatherless children, left with maybe
only one parent, or maybe none.

T would like to speak to the issue of wives and widows in particular. I speak with
at least one widow a day, mostly those left with no means of support and staggering
medical costs for the care of their spouse during his last illness; the widows of atomic
veterans who do not have the wherewithal to pay for dose reconstructions, and to
prosecute a claim. And even if they qualify under the presumptive laws, their meager
$800 a month does little to pick up the slack. These women must bear the pain of
nursing and then losing a spouse to a horrible, lingering death. They then must pick up
the pieces, perhaps seil their homes to pay medical bills and educate their children, or the
children must leave school because of lack of funds. The issue of whether their husbands
were the victims of "medical and scientific experimentation” is a millstone around their
necks. How could our government do that to these patriotic Americans? There's no
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medical records and the damning documents are buried by the DoD and other agencies.
Although the Committee seems to feel that the atomic veterans were not as experimented
upon as those injected with plutonium or fed uranium-—what do you consider an injection
or ingestion of radionuclides? Does the wind swirling about your face filled with
plutonium and other alpha emitters unmeasurable on a film badge constitute an
injection? These men were inhaling or ingesting these poisons, and aithough they were
not miners and exposed to radon, nor did they have a syringe of plutonium injected into
their bodies—what is the difference? It only takes one micron of plutonium to give a full-
blown lung cancer. That little tiny speck if inhaled, will settle in the alveolar lung sac or
the mediastinal lymph nodes and become a ticking time bomb—perhaps in 15 or 20 years
the vietim develops lung cancer, Ilymphoma or other cancers, however, lung cancer for
the atomic veteran is impossible to prove. It's okay if you're a miner, but not if youre a
veteran.

Full 100 percent disability compensation must be awarded the remaining atomic
veterans as well as complete medical care for any illness. When he dies, his widow must
have a lump sum benefit sufficient to pay all bills connected with the veteran's last illness
of at least $100,000 with no offsets for Secial Security, VA benefits or other
governmental payments with respect to the veteran's disability. The children's full tuition
at a college or university of his/her choice until age 26 must be provided. In addition to
the lump sum benefit, the widow must receive her husband's full disability so that she is
in no danger of losing her home. This applies also to widows currently receiving VA
DIC benefits. All benefits to be retroactive to date of first filing of claims for benefits.
This is a small price to pay when compared to the staggering costs of all the expenses of
the studies, NTPR, UNTPR, maintaining secrecy, hiring contractors to accomplish
questionable dose reconstructions, and all other expenses as outlined above,

Governmental secrecy and its effects on veterans/survivors

We have maintained throughout the years, but have been unable to prove, that the
government has kept two sets of medical and service records of the atomic veterans. I
list below some of the documents uncovered recently:

1. Current Directives - Subject: Safety Regulations for work in Target
Vessels formerly JTF-1, BUREAU OF MEDICINE AND SURGERY,
EN10/Radsafe, Washington, D.C. 31 January 1947, Page B-22:

6. PRE-EXAMINATION. All personnel, both military and
civilian, who may be exposed to radiation or radioactive hazard, will
be required to have a complete physical examination prior to
commencing such duty. Special medical rds separate from the

3 & it 4k
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Page C-2 3.52. Internal Radiation. No amount of plutonium
or a similar alpha emitting element is ever considered tolerable...
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Page C-6. The original copies of all papers for each person
examined will be firmly fastened together and will be forwarded to the
Atomic Defense Division, Code 74, Bureau of Medicine and Surgery...
The duplicate of each exammanon wﬂl hkewxse bc securely fastened
and filed at the Jocal Rax 2 20 ;
copy of the completed exammatmn to the Ammcmfensmsmn
Code 74...A statement that a special radiation examination was given
as provided in this publication shall be entered in the corresponding
person's health record...An abstract of the examination will be entered
in the special Radiation Abstract of the Health Record... These abstracts
are to remain in each Health Record for the duration of service of all
personnel involved.
2. REPORT OF CONTACT from VARO 344 7-11-77

"When all this information is assimilated, a call needs to be made to
Fwdwmwﬂmklpgetmemmnmdsmﬁmkﬁm

3. HOSPITAL CORPSMAN 1 & C, BUREAU OF NAVAL PERSONNEL

NAVY TRAINING COURSE NAVPERS 10670, page 260. Record
of Exposure to Ionizing Radiation (DD-1141) The form is used to record
exposure of all personnel who:
1. Work in a radioactive ervironment
2. Enter a radioactive area
3. Are exposed to ionizing radiation
4. Are exposed to nuclear explosions

The DD-1141 shall be initiated when military personnel are
first exposed to ionizing radiation; thereafter, it becomes a permanent
part of the member's health record. (None of the atomic veterans I
have spoken to have found this form in their medical file, if they could
find their medical file.

4. CHAPTER 2. IONIZING RADIATION REGISTRY EXAMINATION

The purpose of this chapter is to outline clinical and administrative policies
related to the maintenance of VHA's (Veterans Health Administration's) IRR (Tonizing
Radiation Registry) program of physical examinations for concerned veterans.

Public Law 99-576 "Veterans Benefits Improvement and Health Care
Authorization Act of 1986," enacted October 28, 1986, mandated the Secretary of the
Department of Veterans Affairs to establish and maintain an Jonizing Radiation Register
of atomic veterans,

a. The IRR will consist of physical examinations with access to supplemental
data on compensation claims and radiation doses from VBA (Veterans Benefits
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Administration) and DNA (Defense Nuclear Agency) of DOD (Department of Defense)
respectively. VA shall compile and aonsohda:e all perﬂnent mfonnanon mammmed by
relevant e!ements ofVA or DOD According to the 3

Pre«exammatmn actlvma )

(4) CHR (Consolidated Health Record). Establish a CHR if one does not already
exist. VA Form 10-1079, Emergency Medical Identification, should be affixed to the
front of the record and the word "RADIATION" circled. Any veteran claiming exposure
to ionizing radiation and all veterans participating in the registry should have VA Form
10-1079 affixed to the front of the CHR.

I quote verbatim the following:

Code Sheet Complenon (5)
Che oo

m.xhc_CHR..._(Emphasxs added )
Post-Examination Actmtm

the veteran's CHR. (Emphasxs added.)
Reporting Requirements

(2) Send one legible copy only, file the original in veteran's CHR, (Emphasis
added.)
RECORDS CONTROL, DISPOSITION AND RETENTION
a. Records Control

(5) The code sheet will be prepared with one copy.

(b) The legible copy sent to the EAS in VA Central Office.
b. Records Disposition

(1) Copies of code sheet retained at the facility should be beld for 1 year.

(2) Disposal of these code sheets, after one year will be in accordance with
policy established at the local level (i.¢., burning, shredding, etc.).
¢. Records Retention. lonizing radiation examination information will be made part
of the perpetual medical record at medical facilities for 75 years after the Iast
episode of care. This includes:
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(1) VA Form 10-0020A, lonizing Radiation Registry Code Sheet,

(2) Progress notes,

(3) Laboratory reports,

(4) Patient locator cards,

(5) X-rays, and

(6) Any other documentation that may have been part of a radiation examination.

INSTRUCTIONS FOR COMPLETING VA FORM 10-0020A IONIZING
RADIATION REGISTRY CODE SHEET, AND A COMPLETED
SAMPLE OF VA FORM 10-0020A

1. GENERAL. An original code sheet will be prepared in accordance with the
following instructions:

¢. The original code sheet should be filed in the CHR (Consolidated Health
Report) and one legible copy sent to the IRC (115A), EAS (Environmental Agents
service), Washington, DC. Additional follow-up examinations, as required, will be
documented in the CHR, and will only be submitted to the EAS when there is 2 change to
veterans health status, i.c., Item 17 regarding birth defects, Item 19 "Radiogenic Related
stease(s) "

Emcr appropnatc code in block. Ifyes enter "1," note in Item 20 "Remarks"
section with specific information (e.g., daughter - Down's Syndrome, grandson - cleft
palate, etc.); Enter "2" if no and "3" if unknown. As of 4-18-96 the VBA, VA Central
Office, Washington, faxed this statement to me: "Our registry data show 783 veterans
responded 'yes' to this question.” The VA did not identify the numbers or types of birth
defects.

The last page of this document, M-10, Part IT, Chapter 2 APPENDIX 2C, March
30, 1992, page 22, is a very poor copy of the Ionizing Radiation Registry Code Sheet with
the Veterans Administration Logo at the top. The first subheading states: "Obtain this
information from patient's chart only;” under that is "Section 1. To be completed by
medical administration.” Identification of the veteran follows. The second subheading,
states: To be Completed by Examining Physician or Program Coordinator. Number 17
of the form states: "Is there evidence of birth defects among veteran's children or
grandchildren? (See above paragraph.)

From the above I conclude that the VA/DNA/DOD has had a registry of veterans,
their illnesses, and the mutagenic effects of their children since 1986. That being the
case, why wasn't that information used for the National Academy of Sciences (NAS)
Feasibility Study? They had access to the total numbers and types of defects, while only
stating to me that 783 veterans answered "yes" to 17. At this point we feel the VA has
committed fraud upon those veterans and their children. I say that because the negative
feasibility study of our offspring by the National Academy of Sciences has denied us the

d
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epidemiologic study we have requested over the years of those children. At this time,
and particularly because there is a contemplated study funded in part by the VA of the
Agent Orange children for spina bifida occurrences in that population, we demand equal
consideration of our offspring, and not for just spina bifida. Enclosed is our latest data
base printout of our children and grandchildren and their mutagenic illnesses. Of 620
veterans reporting with a total number of children of 1,977 there are 1,178 birth defects
not counting 588 miscarriages, still births/early deaths, live births with serious genetic
defects and premature births. Total number of veterans reporting grandchildren, 396,
total number of grandchildren, 1961 with a total of 393 birth defects and 293 others.
We also have a few great-grandchildren with birth defects.

RECOMMENDATIONS OF THE NATIONAL ASSOCIATION OF ATOMIC
YETERANS

1 All radiation victims be compensated for the same radiogenic illnesses and in the
same amount--regardiess of site of exposure and that all such illnesses be presumptive.

2. That all classified service and medical records of atomic veterans be immediately
declassified.

3. The 11 other additional radiation risk activities revealed by the Veterans Affairs
Committee on Environmental Hazards, August 1993, be included for consideration in the
existing laws and any future laws pertaining to atomic veterans, without time constraints
since that list was limited to a cutoff date of 1970,

4. That the radioepidemiological tables be eliminated as a source of reliance by the
VA in determining a veteran's/survivor's entitlement to service connection benefits.

5. We reconmumend that all veterans/survivors covered under RECA be awarded the
highest sum ($100,000) now awarded only to uranium miners, with no offsets or
restrictions and that all the radiogenic illnesses listed below be added to the RECA law.
6. After all these radiogenic illnesses: lung, bone, colon, prostate, parathyroid
cancers and posterior subcapsular cataracts, nonmalignant thyroid nodular disease, brain
and central nervous system tumors (this includes Meningioma), unexplained bone
marrow failure and diabetes have been added to the presumptive laws, that P.L. 98.542
be repealed in its entirety. That any ilinesses determined by an independent non-
governmental medical institution agreeable to both parties to be radiogenic, shall be
added to the presumptive list as well as RECA.

7. That survivors of atomic be awarded m y sums expended by the
survivors for the care, treatment, hospitalization, loss of earnings and other expenses of
the veterans final illness in the amount of $100,000, if the veteran died of a disability as
listed in P.L. 100-321, 102-578 or any illness listed in 6. above, or any illness found to be
radiogenic in the future. That this remuneration (as suggested in the Report of the
Advisory Committee) be in addition to DIC (survivors' benefits) and not subject to any
other offset for Social Security benefits or other governmental benefits received as a
result of the veteran's illness. Priority care in VA hospitals must be on a continuing basis
and not subject to vearly renewal.
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8. Onsite presence at a test site, or any other proximity to ionizing radiation will be
presumed for compensation purposes in the absence of evidence to the contrary.
9. That the registry of birth defects of offspring of atomic veterans outlined in
VA Form 10-0020A and those offspring of atomic veterans listed in the NAAV data base,
attached, and any future birth defect offspring data of atomic veterans, be made available
to an independent, nongovernmental agency or group of independent epidemiologists for
an honest study to be accomplished in the near future, paid for by the government, and
that in the meantime, compensation for their care and treatment be awarded those
offspring or their guardians.
10.  That all claims awarded by the VA be retroactive to date of first filing of claim
including those currently receiving benefits, without the necessity of refiling .

Savings to the Department of Veterans Affairs

We are aware that the addition of those cancers and ilinesses listed in 6. above
could theoretically create an additional financial burden on the Department. However,
Congress has already appropriated substantial sums for payment of claims under all laws
pertaining to atomic veterans. Given the pitiful number of claims awarded under the
presumptive laws (less than 500), we believe there should be no added expense to the
Department. Most of the claims granted are paid to widows at a much reduced rate from
that paid the veteran. Benefits paid to terminally ill veterans will probably only be paid
for a short time, given the nature of their disease. Congress, in order to offset any
possible expense could repeal P.L. 98-542, thereby eliminating the necessity of the
expenditure of moneys for dose reconstructions by the DNA and its contractors as well as
all the other expenses connected thereto.

Eliminating the expense of dose reconstructions would free up funds for use in
the independent, nongovernmental study of the offspring of the atomic veterans who
suffer from mutagenic problems, and compensation to those afflicted, or their guardians,
for their care.
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National Association of Atomic Veterans
Date: 4/11/96

Total Number of Atomic Veterans Reporting: 620
Total Number of Children Reported: 1977

Births: Other:

Miscarriages: 238 Neoplasms (Cancers, Tumors): 120
Still Births/Early Deaths 156 Mental Retardation: 88
Live Births with Serious Genetic Defects151 Cerebal Palsy: 28
Premature Births: 43 Epilepsy: 25
. Eye Problems: 72

Congenital Defects: Deafness: @
Internal Organs: 73 Sterility: 38
Appendages: 2 Psychiatric liiness: 63
Bone (Inc. Skull): 118 Spina Bifida: 4
Heart: 67 Diabetics: 17
Blood: 87 Multiple Sclerosis: 1

Miscellaneous:

Respratory, Muscle, Teeth, Skin: 248

m Many chiidren had more than one defect

Prepared by Rudy Florentine, chairman of the genetically affected children project
of the Atomic Veterans
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National Association of Atomic Veterans
Date:4/11/96

Total Number of Atomic Veterans Reporting: 396
Total Number of Grandchildren Reported: 1961

Births:

Miscarriages: 138
Still Births/Early Deaths 38
Live Births with Serious Genetic DefectsB5
Premature Births: 32
Con D :

Internal Organs: 22
Appendages: 3
Bone (inc. Skuti): 24
Heart: ‘ 20
Blood: 8

Note: Many grandchildren had more than one defect

Other:
Neoplasms (Cancers, Tumors):
Mental Retardation:
Ceorabal Palsy:
Epilepsy:

Eye Problems:
Deafness:

Sterility:
Psychiatric lliness:
Spina Bifida:
Diabetics:

Multiple Sclerosis:

Miscellaneous:

Respratory, Muscle, Teeth, Skin:

Prepared by Rudy Florentine, chairman of the geneticaily affected children project

of the Atomic Veterans

25
44

32

25

31

134
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Delense Nucliear Agency
6801 Telsgraph Road
Alsxandria, Virginia 22310-3398

WR 3

Mrs. Patricia Broudy

Legislative Director

National Association of Atomic Veterans
3342 Periwinkle Drive

Monarch Beach, California 92629

Dear Mrs. Broudy:

1 am forwarding to you the historical dose reconstruction contracts which, I indicated
oy 3 February 1995 letter, would be retrieved from archival storage and copied for you
You will find copies of eight contracts attached and identified as foliows:

DNAOOI-80-C-0378
DNA001-82-C-0012
DNA001-83-C-0039
DNAO0O1-84-C-0097
DNAO001-84-C-0351
DNAQO1-85-C-0101
DNA001-87-C-0004
DNA001-89-C-0096

The archival search encompassed locating ten contracts. However, only the eight
listed above survive. Two of the contracts, DNA001-78-C-0186 and DNAOOI-80-C-0052, the
oldest of the ten, are no longer available. They were destroyed at the Suitland, Maryland
Federul Records Center in December 1988 and January 1991, respectively, according to the
Federal Acquisition Regulations (FAR), which specify a schedule for the destruction of
contructs after closeout. The total costs and periods of performance, summarized in my
3 February 1995 letter, are accurate representations for these destroyed contracts because
sutimary ubstracts for these Defense Nuclear Agency contracts (copies atlached) are retained
on file.

[ hope the attached contracts provide you useful information. Please contact me if
i can be of further assistance.

Sincerely,

KENNETH L. HAGEMANN
Major General, USAF
Director

Attachments
as stated
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‘Fotal Funding for the Nuclear Test Personnel Review Program
(1978 - 1994)*

Fiscal Year ngin o
78 39
7 7.6
80 107
81 10.0
82 9.5
83 58
84 3.9
85 3.6
86 3.2
87 338
88 33
8% 4.0
90 4.2
91 4.5
92 42
93 48
94 235
Total 965

* Source: NTPR "For the Record - A History of the Nuclear Test
Personnel Review Program, 1978 - 1993",
final draft of DNA 6041 F

** Then year dollars
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DNA Costs for NTPR Dose Reconstruction

Contract Number
DNA001-78-C-0186

DNA001-80-C-0052
DNA001-80-C-0378
DNAO001-82-C-0012
DNA001-83-C-0039
DNA001-84-C-0097
DNA001-84-C-0351
DNA001-85-C-0101
DNA001-87-C-0004
DNA001-89-C-0096
DNA001-92-C-0117
Total

Period of Performane

2/27/78 - 6/16/80
3/ 1/80 - 10/20/82
9/29/80 - 6/25/86
11/ 2/81 - 10/31/83
1/1/83 - 10/ 1/85
1/11/84 - 6/16/86
6/15/84 - 12/15/84
3/12/85 - 6/12/87
3/5/87 - 10/23/91
4/24/89 - 1/31/92
7 1/92 - 6/30/95

Contract Value (§)

545,790
1,925,673
973,378
918,638
1,037,000
598,689
149,933
1,148,230
1,490,826
2,329,516
2.481.266
13,598,939
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4-23-96

Mrs. Broudy, in response to your April 18, 1996, memo which was faxed
to Brad Underwood, let me try to explain why we are unable to provide a
response at this time. Specifically, you have requested the number of
veterans receiving compensation under Public Law 98-542 (VA
Regulation 38 CFR 3.311); a break down by veteran and surviving
spouse; and, the percent assigned to the veteran's condition.

As I responded earlier, we do not maintain these data. Let me clarify this
statement. Our data bases do not maintain statistics on actual grants of
service connection under 38 CFR 3.311 and we have no way to retrieve
this information from our automated data bases. This information would
be obtainable only through a manual review of over 18, 000 claims
folders. Since historically the grant rate under this.regulation has been
quite small, we believe that it currently would be fewer than 50, but that
number is only an unverified estimate.

As to the break down by veteran and surviving spouse on presumptive
grants of service connection (38 CFR 3.309(d}), we do not maintain this
information on a routine basis and cannot provide it immediately. To
obtain this information, we must make a special request to our data
information and systems staff. That type of project requires at leasta
week to perform since the procedure for extracting the data is complex
and time-consuming, Given your time constraints of a matter of hours, 1
responded that the information could not be supplied. [ have asked that
this project be initiated. However, let me point out that the data base
from which the information must be extracted may impose limitations,
but I will explain them to you once the information is obtained. Again,
let me point out that this type of project requires at least a week to
complete so I am not sure it will be available to you before you testify at
the April 30, 1996, Congressional hearing. We will try to accommodate
your schedule,

Kathy Collier, Staff Consultant
Office of the Director, Compensation & Pension Service
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RADIATION RISK ACTIVITIES REPORT

VETERANS' ADVISORY COMMITTEE ON
ENVIRONMENTAL HAZARDS

August 1993
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Radiation-related Military Occupations

The eleven ten types of military occupations discussed below
are,ihose in which personnel who were involved prior to 1970 might
have received exposure to ionizing radiation. (alist of 10
activities provided by the Defense Nuclear Agency is found at
Appendix III.) All of the information used by the Committee in
reviewing these occupations and assessing their potential for such
exposure was provided to the Committee by the Defense Nuclear Agency
and the Departments of the Army, Navy and Air Force. In addition to
the printed material, presentations to the Committee were made by
personnel from the Defense Nuclear Agency and the Navy. The
Committee then evaluated the information on each occupation to
determine the adequacy of the records and the feasibility and
appropriateness of additional investigation to determine whether the
veterans in that group were likely to exhibit an increased frequency

of adverse health effects due to the radiation.

It should be stressed that the Committee's judgement that a
particular group was unlikely to show such an increase should not be

interpreted as suggesting that some individuals in that group mighi‘

not have received appreciable doses of radiation.
1. Naval nuclear propulsion workers.
This group, which includes nuclear shipyard workers (nearly all

of whom are civilians) as 'well as military personnel manning US Navy

nuclear propulsion vessels, is fairly large (more than 250,000) and

26-281 - 96 - 3
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has excellent dosimetry records. The average occupational exposure
of each person monitored in the program has been about one-quarter
rem per year, and the total lifetime exposure from radiation
associated with nuclear propulsior- plants for all personnel
monitored since 1954 has averaged about one rem per person.
Individual doses exceeding 5 rem per year were received by a few
individuals priox to 1967; since then, no person has exceeded the
Federal limit of 3 rem per quarter year, or 5 rem per year for
nuclear propulsion personnel. A study of one component of this
group, 76,160 US Navy submariners, has reported no increase in
mortality associated with this occupation. (Charpentier, et al.,

1993)

2. Medical radiation workers.

Although this group may prove to be guite large (up to 100,000),
the dosimetry records are not as complete as for the nuclear
propulsion workers (above), and some personnel might not have been
badged at all. The military services are being asked to attempt to
identify the various activities that may fall within this category
and distinguiih them in the dosimetry database. The maximum total
dose per year would probably not exceed 1 to 2 rem per year, which
is the same as civilian medical radiation workers in occupations
with similar titles. Furthermore, the epidemiology would be °
complicated by the likelihood that many persons in the group would

have continued to do work of this type after their separation from

80
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military service. This group could provide useful information only
if the data could be arranged to capture those individuals with many
years of military service, and doses could be assigned to that

portion of the group.

3. Industrial radlatibn workers.

This group includes non-destructive test workers for both
aircraft and ships, as well as an assortment of others involved with
depleted uranium, moisture detectors, calibration sources,
self-luminous gunsights, etc. The group is probably not large (5,000
to 10,000), but many of the personnel had the potential for
exposure to neutrons as well as X and gamma rays. It is likely that
many, if not all, of those personnel are included in the services
dosimetry data base but it is currently not possible to identify

them as members of this group.

4. DoD support of nuclear weapons development.

This group consisted almost exclusively of 18-24 year old males
who performed guard duties at nuclear 1nstallations; and none of
them seems to have been badged. The Defense Nuclear Agency has
estimated that there may have been as many as 10,000 éervice

personnel in this group. Other information provided to the

81
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committee suggests that this group may be even larger. Also
included are a handful of active-duty military personnel who were
assigned as scientists, technicians and support staff to weapons
dav;lopmenc facilities., The lattex would have been in the Atomic
Energy Commission dosimetry program, but acquiring dose information
for the group as a whole would be very difficult. Furthermore, it is
highly unlikely that the personnel on guard duty would have received

more radiation than that of badged civilian workers.
5. Naval radiocactive waste workers.

This is a very small group, probably including fewer than one
thousand military personnel who were involved in packing, loading
and transporting radioactive wastes for disposal at sea. It would be
difficult to obtain useful information on the individuals because
they were typically on temporary assignment to engage in the
disposal, and returned to their regular duties afterwards.
Furthermore, many were not badged while engaged in the activities.
It is likely that the doses received were low, but the Committee is
seeking further information on whether some individuals might have

received significant exposures.
6. Nuclear weapons maintenance workers and handlers.

This group of military personnel, some 75,000 to lb0,000

individuals) inspected and tested nuclear weapons and replaced those

82
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components that have a limited lifespan., It is of great potential
interest because of its size and because the personnel had a greater
potential for neutron exposure as well as doses of 10-20 rem, with
neuﬁrons comprising as much as gwo-thirds of the total. The exposure
records kept prior to 1970 were not as sophisticated as today's, and
building a database would be expensive, but Intrinsic Radiation
(INRAD) surveys exist for all weépons that ever were in the system,
and it is possible to track every person who went to maintenance
school and his or her subsequent history, so the effort could yield
worthwhile results. A group of retired maintenance workers has
agreed to cooperate on studies of how the work was actually
performed, as opposed to the instructions found in the manual, which
would make dose reconstruction even more feasible. Although the data
currently available for this group are scant, the Committee has
urged DoD to continue its work on the reconstruction and keep it

advised of its progress.
7. Nuclear accident responders.

This is a small group (possibly 1,000 individuals) of military
personnel, mostly Air Force, who participated in cleanup activities
after any of the 12 accidents involving nuclear weapons. The primary
hazard was from plutonium inhalation, and biocassay data are
generally available for the group. The dose data are not
computerized and thus difficult to access, but it appears that the

doses involved were small, ranging up to perhaps 100 millirems.
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8. Undarqrouhd nuclear test program participants.

This group consists of about 60,000 military personnel, all of
whot were badged during their actizities related to underground
nuclear tests. Good dose data are available by test and by year, but
the vast majority of participants received doses of zero. Some -- a
very few -- may have received up to one or two rem, primarily while
taking part in reentry mining activities at the test site. It might
be useful to pay further attention to the portion of the group that

received the higher exposures,

9. Nuclear cleanup workers from Eniwetok and Johnson atolls.

This is a small group (6,000 to 7,000) of military personnel who
were involved in a three-year cleanup of two sites contaminated by
atmospheric testing many years previously. Film badge and bioassay
data are available, but the detection level for the film badges at
that time was 1 rem, and those with lower or zero doses were
recorded as having had a 1 rem exposure. Because of the small size .
of this group and the uncertainty of the dose data, it is unlikely
that it will provide useful information.

10. Air crews.

The largest component of this group, including ground-support

and flight deck personnel (5,000 to 14,000) is unlikely to have had

84
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opportunity for significant exposure. A second component, flight
crews (totalling perhaps 700-1,300 persons), might have received
significant exposures. Howaver, they were not the result of routine
flx;ht activities, whexre their exposures would ba much the same as
civilian airline crews, but from flights associated with atmospheric
weapons testing, including penetration of the fallout clouds. The '
third component, astronauts and U-2/SR-7 1 pilots, is very small
{about 400}. All of the personnsl in the latter two components were
badged, and dose data are available, but the Committee believes that
the numbers are so small that their further study iz not likely to

be fruitful.
11. Other Activities

The Committee is aware that the above list is not necessarily
complete. Qthar relevant military occupations may come to light, or
other groups of individuals may be found that should be included in
the activities already identified. For example, the Committee has
received information that some number of American service personnel

participated in or observed atmospheric nuclear tests conducted by

other countries. The Committee does not know how many individuals
that may include nor the levels of their exposures. Also,
additional exposures may have occurred dus to the release of
radioactive materials at the Hanford Reservation; information
concerning this may become available through the dose reconstruction
project. The Committee would welcome additional information on

exposures of military personnel that have not been addressed so far.

85
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Consideration of Internal Dose
Received by Atomic Veterans
During Continent Nuclear Tasts

by William J. Brady
Principal Health Physicist
Retired from Nevada Test Site
: Prime Support Contractor
April 22, 19%6

Concern exists among atomic veterans that they have not been
assigned the total radiation doses they received during
participation in atmospheric nuclear detonation tests. Having 36
years of experience in radiological safety at the Nevada Test
Site (NTS) and having been a member of two National Academy of
Sciences/National Research Council committees, one the Committee
on Ionizing Radiation Dosimetry and the other the committee on
Film Badge Dosimetry in Atmospheric Tests, I feel qualified to
comment on the subject of dose received by atomic veterans from
internally deposited radionuclides. My gualifications also
inciude collecting and preserving personnel radiation exposure
records starting in 1957 and computerizing in 1966~1969 the
master file of personnel radiation exposure records for U.S.
nuclear testing from 1945 forward in the Pacific and on the
continent, and testimony as an expert witness on radiation dose
regarding radiation injury lawsuits against the government and
its contractors.

In addition, for 12 years I was the representative of my company
at Defense Nuclear Agency (DNA)} meetings of the Nuclear Test
Personnel Review (NTPR), a program to identify military
participants in nuclear testing and their radiation exposures.
These meetings were mostly on a monthly basis and I presented
briefings at each one. DNA and the General Accounting Office
during two investigations considered me the DNA NTPR personnel
dosimetry expert. The Department of Energy (DOE) also should be
mentioned because our company was under contract to DOE and its
predecessors and I usually also represented the DOE Nevada
Operations Office at NTPR meetings. The DOE Office of Military
Applications, the office responsible for nuclear testing, gave me
the Award of Excellence in 1988 for significant contribution to
the nuclear weapons program in the area of radiological safety at
NTS.

The subject of internal radiation dose received by atomic
veterans also has been of concern to me for many years. It is my
opinion that many atomic veterans received internal doses much
greater than their external gamma plus neutron doses. The DNA
NTPR dose reconstruction contractors, however, have avoided
assigning internal doses to most atomic veterans of continental
tests. In particular, Science Applications International
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Corporation (SAIC) ‘appears to have intentionally avoided
assigning these internal doses by developing an "internal dose
scresen” to eliminate units of military participants from
eligibility for individual internal dose reconstructions. This
screen requires an estimated 150 mrem to the bone before a dose
reconstruction can be performed, and most military units in
continental testing fail the test, according to the SAIC
"internal dose screen" report published in 1985, The fact that
bone is immune to sarcoma, or cancer, caused by radiation was
known and in the literature as early as 1972 and widely published
by 1580 apparently was ignored by SAIC in establishinq their
"screen."

Our government knew in 1951 that radioactive particles breathed
into the lung or swallowed were more hazardous than external
radiation exposure. A reference dated 21 and 22 May 1951 from
Los Alamos, New Mexico, discussed possible dose to the lung from
inhaled fission product particles. It was classified Secret,
Restricted:Data, until- it was declassitfied for public release 16
February 1995. The document is-titled “Notes on the Heeting of a
Committee to Consider the Feasibility and Conditions for a
Preliminary Radiological Safety Shot for Operation Windsquall.®
This refers to what later became the surface and underground
tests of Operation BUSTER-JANGLE in the fall of 1951. ‘One guote
about exposure downvwind is as follows: ) ‘

So I think from the point of view of external radiation, we.
don't need to waryy very much. But the particle size problem
is a great worry, because we don't know much about the effect
“of small, hot particles in the lung. .On the basis of the
possibilities of the kind of dose one might get from breathing
particles which might become fixed in the lung, the boys at
AFSWP [Armed Forces Special Weapons Project)] and I have made
calculations, particularly for 1 micron particles, the ones
‘most likely to remain fixed in the lung, and the dose comes
out around 800 rep [664 rad] to a small sphere of tissue in
the immediate vicinity of the particle o

The speaker was Dr. W. Klaus of the Atomic Energy Commission/
Headquarters, Division of Biology and medicine. He went on to
say "However, one can always say that there have been so many of
these particles spewed about the country (from past tests) that
80 many people have: already breathed pretty hot particles (why be
concerned with it now). - (We cannot, however, seriously consider
that an argument.)® g : :

Another summary quote in Appendix II of thls document is as
follows:

A few S-micron particles may be retained‘for a relatively’
short time, but the retention is of significance only between
about 0.5 and 2.0 microns diameter.

2
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A particle of this size might carry a beta-ray activity of
one-hundredth microcurie, and become fixed in one spot in the
lung, say four hours after the shot, would deliver [sic)] an
average dose of about 385 rep [320 rad] to a millimeter sphere
of tissue surrounding it. On the basis of the above
discussion, however, it ig not considered that such an
idealized dose from a few such particles would be hazardous.
On the other hand, a large number of such foci in the lung,
such as breathing a high concentration of such particles,
right conceivably interfere with normal metabolic processes
and hence lead to lung cancer. It therefor appears desirable
to limit the number of particles which might be breathed and
retained.

Many atomic veterans were expossd much sarlier than four hours
after a shot when fission product activities were greater.
Furthermore, their lungs were exposed to much more than just new
fisgion product particles. Fission products from 1551 and later
tests remained close to the Nevada Test Site soil surface to be
resuspended by shock waves. At 1957 Shot Hood, many old fallout
patterns crisscrossed the troop maneuver area. Shot Wilson,
fired 16 days before Hood at the same balloon ground zero,
deposited fresh fission product activity directly on the Hood
maneuver area. Worse yet, Shot Lassen, again at the same ground
zero as Hood, was fired 29 days before Hood and was a dud,
spreading plutonium 239 over the maneuver area.

Marines left their trenches 15 minutes after Hood and marched
toward ground zero to within 370 meters, reated for 5 or 10
nminutes, and marched back out. They covered more than 6 1/2
miles in less than two hours. There is no way they could have
worn assault masks marching at more than 3 miles per hour on §
July in the heat of the Nevada desert. Besides not being able to
breathe properly, vapor from their perspiration would have
condensed on their eyepieces so they could not see. Sagebrush
and Joshua trees were on fire around them as they marched,
creating more heat and smoke to obscure their vision, along with
dense resuspended radioactive dust. Obviously, these Marines
were breathing all the radioactive particles described plus soil
particles activated by neutrons from the Hood detonation.

According to the 1962 edition of The Effects of Nuclear Weapons
edited by Samuel Glasstone, prepared by DoD, and published by the
AEC, highly radioactive manganese 56, a predominant NTS soil

activation product, is a serious hazard, as the following quote
indicates:

Because its half-life is less than sodium-24, manganese-56
loses ita activity more rapidly. But, within the first few
hours after an explosion, the manganese may constitute a
serious hazard, greater than sodiunm.
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With a half life of 2.6 hours, manganese 56 does not have time to
leave the alveolar sacs and lymph nodes, and would not anyway
because it is in oxide form, but it does seriously irradiate
them. Glasstone has this to say about radiocactive particle
sizes:

Furthermore, the optimum size for passage from the alveolar
(air) space of the lungs to the bloodstream is as small as 1
to 2 microns... Any very small particles reaching the alveolar
spaces may be retained there or they may be removed by
physical means, e.g., by coughing, or by the lymphatic system

* to lymph nodes in the mediastinal {middle chest) area, where
they may accumulate.

Glasstone is referring to fallout from nuclear debris clouds and
states that the number of these particles in that case is small.
Atomic veterans, however,did not have to wait for these particles
to fall from a cloud. They were resuspended in the dusty air the
troops were breathing as they approached ground zero or visited
equipment display areas, as close as 270 meters for Hood and 500
meters for the 1957 Shot Priscilla. DNA published in its history
of Priscilla a picture of Marine and Army troops looking at a
mangled vehicle of some kind, obviously close to ground zero.

The troops looked at the display from 2 hours until 4 hours after
the shot, and none of them were wearing respiratory protection.
Dust was elevated to 100 meters by the blast wave, and 1 micron
particles have a fall rate less than 1 foot per hour. The dust
cloud spread out more than four thousand meters from ground zero.
Helicopters could not perform their radiation surveys until the
day after Priscilla because ground location markers could not be
seen. In addition to activation products and fallout from the
dust cloud, old fission products from previous shots at the same
ground zero were resuspended.

SAIC indicated in their published "internal dose screen” that
maneuver troops in both Priscilla and Hood were only exposed to
resuspended activation products. This was not true. 1In
addition, the "screen" indicated that such exposures would not
result in dose to the bone of 150 mrem and individual dose
reconstructions would not be performed. As mentioned above
radioactive particles formed after nuclear detonations, except
for gases, generally are in oxide form, are not readily soluble,
and are retained in the alveolar sacs and the mediastinal lymph
nodes. Thus, it appears that SAIC deliberately chose the bone,
which they knew was insensitive to radiation exposure, as a
"screen' organ because they knew using bone would eliminate
internal dose reconstructions for most military maneuver
participants in continental atmospheric nuclear tests.

Another quote from the first document referenced supports this
contention. Dr. G. Failla commented regarding the committee
attempts to establish a permissible air concentration of fission

4
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product particles as follows about strontium 90, a fission
product that is assimilated by the bone, if it can get there:

Perhaps, as Dr. Warren suggested, we take the accepted
concentration of Sr* [strontiun S0)], and figure particles /»®
{per cubic meter] of air... This permissible concentration
{strontium 90) in air is based on the material being soluble
so it can go to the bone. So this may not help us.

In other words, oxidized fission products from a nuclear
detonation do not go to the bone. Neither do oxidized activation
products and plutonium 239 oxide. Thus, SAIC certainly must have
known what would result from using bone for the "screen," in
addition to other "screen" criteria that caused most maneuver
participants to be ineligible for internal dose reconstruction.

Two conclusions can be drawn. First, many atomic veterans who
participated in maneuvers and entered display areas after
atmospheric tests at NTS received large internal doses to the
alveolar sacs and the lymph system. These doses were much larger
than their external doses. In my opinion, many of these internal
doses, such as from Priscilla and Hood, were in the hundreds or
thousands of rads, certainly high enough to cause concern
r:garding incidence of radiogenic as well as nonradiogenic
diseases.

Secondly, the "“screen" has prevented atomic veterans from being
assigned their total external plus internal doses and also has
prevented them and their survivors from receiving compensation as
provided by Public Law 98~-542.
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United States Senate

COMMITTEE ON VGTERANS® AFFAIRS
WABHINGTON, DC 20§10~8378

d16d QUTYLUR. Couds COUNIEL/KTAN

October 25, 1994

The Honorable Jesse Brown
Secretary of Veterans Affairs
810 Varmont Avenue, N.W,
Washington, D.C. 20420

Dear Jesse,

T am writing to raise twe igsues relating to servioce
connection for conditions based on exposure to radiation.

Pirst, @ remailn concerned uboul & reference made in VA
coryespondence to a flawed 1985 National Academy of Sciencas
study of five nuclear detoenatione entitled “Mortality of Nuclear
Weapons Test Participants." The reference was in a VA white
paper on preaumptive gervice connection based on radiation
exposure that was enclmsed in a Febyuary 24, 1894, latter to
Patricia Broudy ot the National Association of Atomic Veterans.
In a July 18, 1994, letter to me, you indicated that the
reference to that NAS study was to provide "hiscorical
perapective® only.

I continue to believe that the reference to the NAS study
was extremely misleading.

The study is cited in the white paper as the "largest
healch-consequences study of taet participants" which "indicated
né overall increased death rates due to cancer among the S0,000
individuals gtudied." The white paper indicates that this study
played a significant role in VA's adopticn of section 3.311b of
cicle 38, Code of rederal Regulations, which is atill in effect.

My concern is that the white paper neither notes thar this
study was_later found ro be flawed, nor doea it discuse
subsequent scientific developments concerning the health effects
of exposure to ionizing radiatlon. As u result, the white paper
does not make clear the evolution of the scientific understanding
of the healch effects of radiation expoaure. While that study
wdy have served as the basis for VA'e policy at the time it was
completed, it should no longer be cited as support for current
policy., which is, in effect, the implicalion of the reference in
the white paper. 1If section 3.31lb is premised on that astudy, it
can no lenger be justified.
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The Honorable Jessa Brown
Ogtobex 25, 1994
Paga 2

The sacond issue relates to tha establivhment of
presumptions of service connection for diseases based nn exposuve
to igaizing radiation. It im clear tnat the law allows you, as
Secretary, to establish presunptions genecrally when you find that
there is sufficient evidence supporting such a decision.

With respscl to claims based on radiation exposuxe, however,
it is not clear to me that you belleve you bave such authority.
For example, while I Know that a number of raquests have been
made to you -- from groups advecating oan behalf of atomie
veterans, as well as from Membera of Congress -- to add certain
conditions ke the list of those afforded prasumptive service
connection (specifically, all the conditions that now may be
compensated under Public Law 98-542 and section 3.311b), you have
not taken any action cu this iasue,

Also, T note your May 31, 1994, letter, vaelating ro your
decision concerning bronchio-alveslar carcinoma under Public Law
102-578, in which you declined to exercise your authority to
establish a presumptinn of sswvise wuuncceion for thak conditicn
in radiation-sxposed veterans.

In contrast, you recvently decided to add to the list of
"radiation-risk activitiea® any such activitiea that occurred in
othey countries but involved our Nation’s veterans. Clearly, you
believed that current law afforded you sufficient authority to
take this action.

I am interested in knowing why Yyou have not used your
authority with respect to adding diseases xelated to radiation
exposure when squarely presented with the oppertunity to do Eo.
and would appreciate it if you would distinguish for me your
action to add activities that occurred in othes wuuntries from
action Chal wouid involve adding conditions to the list of
presumptions based on radiation exposure.

Jesse, I look forward to hearing your thoughts on these
issues. My best vegards to you.

Sincerely,

ohn D. Rockefellex IV
Chairman
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

FEB 2 4 19%4

Ms. Patricia Broudy, Legislative Director
National Association of Radiation Survivors
33492 Periwinkle Drive

Monarch Beach, CA 92629

Dear Ms, Broudy:

This is in réply to your November 26 letter asking that the
Department of Veterans Affairs (VA) add to the list of diseases
statutorily presumed to be service connected if suffered by
atomic veterans. The Deputy Under Secretary for Benefits has
prepared the enclosed Fact Sheet addressing the issues raised
in your inguiry. Your interest in these matters is always
appreciated, and I thank you for sharing your thoughts with us.

Sincerely yours,
©ro~
Jesse Brown

Enclosure

J8/set

rans First

o ABENAPRIT U 4 O AT M i e

Putting Vete
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FACT SHEET ADDRESSING THE INQUIRY OF
MS., PATRICIA BROUDY

ISSUE: Presumptive Radiogenic Diseases.

DISCUSSION: 1In 1984, Congress enacted legislation reauiring VA
to adopt regulations identifying the diseases it would
recognize as radiogenic and setting forth procedures for
adjudicating claims from atomic veterans. In 1985, after
consultation with the Veterans Advisory Committee on
Environmental Hazards (VACEH), VA declined to adopt
presumptions of service connection for atomic veterans on the
grounds that they would be unjustifiably overinclusive.
Although VA realized that there will always be some uncertainty
about the precise levels of exposure for certain individuals,
the overwhelming weight of the evidence was that the vast
majority of both atomic-test participants and
Hiroshima-Nagasaki occupation forces was exposed to radiation
at such low levels as to pose no appreciable health risk.

The official film-badge data for atomic-test participants
showed that fully 42 percent received no dose whatsoever, and
the average for all participants was only 0.5 rem. Less than
one percent received doses exceeding 5 rem, which, under
Federal guidelines, was the allowable annual exposure for
radiation workers. The doses for Hiroshima-Nagasaki occupation
forces were even lower, given their geographic locations
relative to the detonation hypocenters, their duty assignments,
and their introduction into the areas affected by the bombs
weeks after the detonations. An official worst-case estimate
by the Defense Nuclear Agency was that no dose could have
exceeded a single rem.

while available evidence indicated doses at these levels would
be unlikely to produce adverse health effects in substantial
numbers of exposed individuals, at the same time, another plece
of information weighed heavily on VA policy. TIhe largesk
healtn-conseguences study of test participanis, a mortality
study by the Natlonal Academy of Sciences (NAS), indicated no
overall Ind¢réased death rates due to cancer a

ingtviduals studied.

Against this backdrop, VA concluded that it would be contrary
to the standard prescribed by Congress in 1984 (“sound
scientific and medical evidence") to establish blanket
presumptions. Instead, VA determined that meritorious claims
should be identified by special procedures designed to ensure
that individual cases are reviewed thoroughly and that the
reviews are based upon the best evidence available, with
reasonab oubt alw d_in favor of the claimant.
with these goals in mind, VA published 38 CFR 3.311b to govern
compensation claims based on exposure to ionizing radiation.
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FACT SHEET -~ Ms. Patricla Broudy
Page 2

The circumstances surrounding herbicide and mustard gas.
sexposure” which prompted us to adopt adminlstrative presumptions
of service connection are sufficlently different to warrant
different trcatment. Considerable uncertainties remaln not
only about who was exposed but also about the extent of
exposure, Furthermore, much less is known about the dose
responses of exposures to herbiclides or mustard gas, as
compared with the relatively well studied field of radiation_
exposure. For example, there Is for herblcldes and mustard gas
nothing like the radiocepidemiological tables of the Department
of Health and Human Services, from which one may estimate the
likelihood that certain health problems are the result of
specific rudiation exposures. ’

VA's position can be illustrated by an example taken from your
> recommendation that skin cancer be presumed service connected
for all atomic veterans, In recognizing skin cancer as
potentially caused by radiation, VA made clear that such an
association has not been demonstrated at low doses. Certain
skin cancers are ordinarily caused by exposure to ultra-violet
light. Rather than adopt a vastly overinclusive presumption
for all atomic veterans, VA's policy is to review each claim on
its own merits, in order to identify those in which exposures
may have been unusually high or in which the cancer site
corresponds ta the anatomical site of exposure (e.g., in the
cases of veterans exposed while undergoing radiation therapy).

We realize that this policy must be reviewed continually to
ensure that it reflects new sclentific advances. With the
assistance of the VACEH, we are monitoring such new
developments as the evaluation

study to see if new directions are indicated. We will also
continue to update our list of radiogenic diseases so that all
deserving claims can be approved. However, at present, we are
not convinced that it would be sound policy for VA to
automatically presume that additional diseases are service

connected,
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NATIONAL ASSOCIATION OF ATOMIC VETERANS

Pat Broudy
Legislative Director
33492 Periwinkle Drive
Monarch Beach, CA 92629
Ph. (714) 661-0172
February 1996 Fax (714) 661-3108

PROPOSED LEGISLATIVE AGENDA FOR THE NATIONAL ASSOCIATION
OF ATOMIC VETERANS

The members of the National Association of Atomic Veterans (NAAV) propose
changes in the laws affecting atomic veterans and their survivors as follows:

i We recommend that veterans eligible under these laws must include those
participants in the following 11 additional radiation risk activities as well as participants
in nuclear tests, U.S. occupation forces in Hiroshima and Nagasaki, Japan, between
August 1945 and July 1946, and those similarly exposed to ionizing radiation while a
prisoner of war in Japan.

Naval nuclear propulsion workers;

Military medical radiation workers;

Industrial radiation workers;

DoD support of nuclear weapons development;

Naval radiation waste workers; -

Nugcl pons maint workers and handlers;
Nuclear accident responders; code name "Broken Arrow;"
Underground nuclear test program participants;

Nuclear cleanup workers from Eniwetok and Johnston Atolls:
Air crews; cloud penetrators; .
Other activities.

s

EE S

Because some of the 11 other classes of atomic veterans continued to receive
ionizing radiation exposures after 1962 and in the case of underground testing, until
1993, we recommend the laws be changed to eliminate all time constraints regarding
veterans exposed to ionizing radiation as a result of nuclear testing and any exposure to
ionizing radiation during the nuclear testing era or as a result thereof,

2 We recommend that all laws affecting radiation victims be uniform, and that
compensation, types of radiation-related ilinesses and locations of radiation exposure be
as one. Radiation is radiation, and it shouldn't make any difference where the exposure
takes place, if it was within the time frame suggested above, and if it was in any way
connected to ionizing radiation exposure. As an example of the inequities extant in
various laws pertaining to radiation victims, we point out the differences between the
laws affecting the Marshall Islanders and atomic veterans. Although veterans were
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exposed to the same tests for which Marshall Isianders receive compensation for many
ilinesses, our atomic veterans are denied those benefits. Lung cancer and all lung discases
for which compensation is awarded uranium miners, is not awarded other radiation
victims. We cite the difference in compensation for all who fall under P.L. 101-426 as
amended by P.L. 101-510 (RECA), i.e., $100,000 for uranium miners; $50,000 for
downwinders and $75,000 for testsite workers (which includes veterans exposed at the
testsites). In the case of testsite participants only, the $75,000 is offset by Social Security
benefits obtained for the same illness as well as survivors' benefits for the children and
spouses.

Lung cancer and colon cancer as an example, are considered radiogenic in P.L.
98-542, but not presumptive in P.L.100-321. Others listed in both P.L. 98-542 and
P.L.100-321 as amended, (for instance, leukemia) although the same, are not considered
presumptive if listed in P.L. 98-542 but are considered radiogenic and presumptive in
P.L. 100-321 amended by P.L.102-578. It is necessary in P.L. 98-542 to prove causation
and dose, while the same cancer if listed in the presumptive laws does not have those
requirements. The 13 presumptive cancers listed in P.L.100-321 were listed in RECA.
When P.L.100-321 was amended by P.L. 102-578, adding two more cancers, the same
was not done for RECA.

3 To end this confusion and make all radiation victims and their survivors equal in
all respects, it is our suggestion in the case of atomic veterans that all illnesses contained
in P.L. 98-542 and not in the presumptive laws (P.L.100-321 and P.L.102-578) be
incorporated in the presumptive laws, after which, P.L. 98-542 should be repealed in its
entirety.

4. We further suggest the Veterans Committees recommend to the Secretary of
Veterans Aflairs (VA) that all claims denied by the VA on the basis of the Report of the
Nutional Institutes of Health ad hoc Working Group to Develop Rudioepidemiological
Tubles and the Mortality Study of Nuclear Weapons Test Participants be reexamined on
the basis that the two studies, both published in 1985, were inconclusive and flawed,
respectively.

5. We require that a registry be established for the offspring of the atomic veterans,
and that these offspring be awarded financial benefits for their care and treatment if they
are afflicted with any genetic/mutagenic physical, neurological or mental problems which
can be attributed to a parent/grandparent because of his/her participation in any of the
radiation-exposed situations outlined above.

Patricia Broudy
Legislative Director, NAAV



80

WRITTEN STATEMENT OF THE NATIONAL ASSOCIATION
OF RADIATION SURVIVORS

Before the
HOUSE VETERANS AFFAIRS COMMITTEE:

SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE, AND
MEMORIAL AFFAIRS

APRIL 30, 1996

Prepared by
Fred Allingham, Executive Director

Oral Testimony by
Tom Smith, Legislative Director
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The National Association of Radiation Survivors (NARS) welcomes this
opportunity to comment directly to the House Veterans Affairs Subcommittee on
Compensation, Pension, Insurance, and Memorial Affairs on both the proposed legislation
by Representative Lane Evans and on the report of the Advisory Committee on Human
Radiation Experiments.

I. IN REFERENCE TO REPRESENTATIVE EVAN'S PROPOSED
LEGISLATION.

A. Membership of Veterans Advisory Committee on Environmental Hazards

NARS believes that there are military veterans who, because of in-service or post-
service training, qualify to sit on this committee to represent the interests of Atomic,
Agent Orange and Gulf War veterans. Currently the committee members are seen by
many veterans as interested individuals with a stake in denying many of the environmental
hazards faced by servicemen while in the military. Inclusion of representatives of the
veteran groups might lend some credibility to their findings.

B. Review of Defense Nuclear Agency Procedures for Determining Radiation
Dosages

NARS is opposed to a review of DNA dosage procedures by the National
Academy of Sciences for the same reasons as outlined above for the Environmental
Hazards Committee. It appears to us that the Academy has the same interest in denying
the adverse effects of exposures to radiation as the scientists and medical personnel on the
environmental committee. While the government Accounting Office has found the DNA
procedures lacking in the past, the Academy has found no problems. There is a core
interest in finding that ionizing radiation is harmless so that both commercial and military
research, development and experimentation may continue...activities in which the scientific
and medical communities clearly benefit.

To make such a review credible it would be appropriate to appoint a committee
with representation by the atomic veteran community charged with identifying
independent scientists to review and report on the DNA procedures. As above, there are
atomic veterans with the credentials to sit on such a committee and there are scientists
who either have proven themselves impartial or who do not have a career stake in nuclear-
related research or development.

C. Changes to DVA Law
1._Compensable Diseases

We are, of course, supportive of the additions of the listed diseases in the
Evans bill to the presumptive list of compensable diseases. In our database of over 11,000
survivors, we have atomic veterans who will directly benefit from these changes in the
presumptive list.

Obviously we would prefer other kinds of illnesses added to the presumptive list.
Skin cancer and lung cancer in particular are common cancers among these survivors, It
seems the Department of Veteran Affairs blames the former on sun exposure and the latter
on smoking. In addition, there are numerous non-cancers that are common among atomic
veterans that we believe are radiogenic in nature. This appears to be confirmed by the fact
that other survivor groups in our database, Test Site Downwinders, Hanford
Downwinders, Uranium Miners, etc., also experience these common health problems.

While we accept that smoking cigarettes is bad for one's health, it does not
necessarily follow that smoking alone is the cause for lung cancer. The BEIR V report,
page 53, indicates that there was "...evidence of a synergistic (greater than additive)
effect" between smoking and radiation exposure that increases the incidence of lung
cancer among smokers versus non-smokers. When one takes into consideration the
military's role in smoking among the age groups we are talking about, through their
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providision of free cigarettes in 'K' and 'C' rations and tax free tobacco purchases through
military stores, it does not appear just to penalize smokers by excluding their lung cancer
from presumptive compensation. Without access to free or inexpensive tobacco, many of
these men may have never smoked but still, according to BEIR V, have had a chance of
lung cancer based on their exposure alone. Yet the DVA insists on attributing lung cancer
to smoking when the BEIR V evidence indicates that ‘just as likely as not' it is the
combination of exposure and smoking that caused the problem.

Then there are those who never smoked who became inflicted with a particular
form of lung cancer identified in the BEIR V report, page 277, as a plutonium inhalation-
induced cancer called bronchioloalveolar. Since there was no human data available on
Iung cancer due to internally deposited radionuclides, the studies done have been on
animals and particularly beagle dog studies. Yet there are numerous atomic veterans who
have this kind of lung cancer. If the evidence is that these men did not smoke, then Yjust as
likely as not' their cancer is radiation induced.

Skin cancer is another example of unjust application of the law. The DVA
attempts to portray most skin cancers as induced by continued exposure to the sun. While
we know today that knowledgeable people will protect themselves from excessive
exposure to sunlight, the age group we are primarily discussing did not have the benefit of
the scientific information we have today. Yet again, there is 2 combining effect between
irradiation and exposure to the sun as reported in BEIR V, page 32, "...the carcinogenic
effects of x-irradiation were enhanced by exposure to ultraviolet radiation..." It is ‘just as
likely as not' that without the radiation exposure, these men would not have developed
skin cancer.

There are the class of diseases that we would normally expect to find in older
persons but that, in the case of atomic veterans, began appearing in their middle ages.
These include cardiovascular and neurological disease, bone and muscle deterioration,
arthritis, sterility, and hypo- and hyper- thyroid diseases. There are also a full range of
autoimmune deficiency problems such as diabetes, systemic lupus, pernicious anemia and
connective tissue disorders

Finally we have the problems of genetic disorders in children and grandchildren of
the exposed. Depending on the exposure experience, from 15-20% of atomic veterans
identify themselves as having children with some form of genetic defect. This class of
veteran includes those whose wives experienced multiple miscarriages, stillbirths and
children with actual health problems after birth. It is a tragedy that the National Academy
of Sciences recently determined that they could not perform a study of genetic effects on
the progeny of atomic veterans. Money and the ability to obtain a proper cohort were
cited as the primary factors in reaching this conclusion.

It continues to amaze us that the Executive and Legislative branches of
government always seem to find the money when an issue of their concern arises, but
somehow the lack of money is always cited when talking about the victims of the
government's negligence. The last we heard, the Defense Nuclear Agency had been in
contact with at least 60,000 of the 250,000 veterans classified as atomic veterans. Most, if
not all, of these veterans or their survivors have filled out a DNA questionnaire. A study
of just those 60,000 would certainly have given you some indications as to the legitimacy
of the genetic issue.

2. DVA Claims Processes

Contrary to the information put out by the DVA, which is at best disingenuous,
only 3-4% of atomic veterans have had claims granted by the DVA, and the majority of
those have been awarded to the survivor of a veteran. Of those claims granted to the
atomic veteran himself, close to 25% have involved ratings of zero percent, meaning no
compensation benefit at all.
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We base this on the first and only time we received a clear break-out of total

claims to claims granted by risk activity and beneficiary. This was at our 1991 conference
in Seattle Washington. In summary what they gave us in their "RADIATION
STATISTICS" was:

12,000 claims filed under both CFR 3.311b (PL 98-542) and CFR 3.309(d) (PL
100-321).

62 veterans of stmospheric exposure and 29 of occupation forces were granted.

25 of the above were rated at zero percent.

108 claims granted to survivors of atmospheric exposed.

59 claims granted to survivors of occupation forces.

5,912 atmospheric nuclear testing claims filed.
2,944 occupation forces claims filed.

1,973 occupational or therapeutic claims filed.
1,490 clairs classified as other.

Service connection granted to a total of 1,100 not all of which were granted due to
radiation exposure..

From the above one can figure the data and it shows that as of 9/30/91:

Of the atmospheric claims, 1.04% had been granted to the atomic veteran and
1.8% granted to a survivor.

Of the occupation claims, 2.1% had been granted to the atomic veteran and
2% granted to a survivor.

If the total claims granted equal 1,100 and those granted for atmospheric and
occupational forces equal 258, then we must conclude that the other 842 granted claims
were for the occupational/therapeutic or other category which would equal 2 24.3%
success rate for this group.

What this tells us is, assuming that subsequent claims reasonably follow the same
pattern, that today when the DVA says that over 15,000 claims have been filed and 1,500
granted that most likely over 1,100 of those granted go to a category other than the
atomic veteran leaving the atomic veteran success rate in the 3-4% range.

QIking 1o

of cancers are included and, more importantly, only &
few non-cancers that are very common among atomic veterans.

sion: The laws are no
1. Only a limited number

2. Few if any atomic veterans or their survivors can afford to hire a certified
expert to perform the independent dose reconstruction required under PL98-542. Of the
handful that has done so, most have had problems obtaining the raw data used by the
Defense Nuclear Agency to compute their dose estimate or the independent expert or the
reconstruction has been challenged. Of the one known success, it took the Court of
Veterans Appeals to force the DVA to perform its function under the law once the dose
reconstruction had been submitted. The claim was eventually granted, not for the dose
reconstruction per se, but because of benefit of the doubt provisions of the veteran laws.

3. Despite the language of PL 100-321 that only requires a primary cancer for the
liver, the DVA interprets the law to include each listed cancer as a primary one. Thus in
cases where there are two or more organs involved and medical personnel cannot
determine the original site of a cancer, the claim is denied.

4. In claims relating to certain organs, such as the lung and skin, the DVA finds
other factors such as smoking or sun to account for the disease and deny the claim.
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5. National veterans service organization officers don't know enough about
radiation-exposed veterans law to adequately prosecute claims and the veterans or their
survivors often do not know how to file appropriate claims.

NARS Veteran Affairs written testimony, page 5

6. There is a remand system that keeps bouncing claims up through the Board of
Veterans Appeals to the Court of Veterans Appeals and back, consuming years in the
process.

7. Veterans or survivors become discouraged and disillusioned and give up their
claims in despair.

So, NARS supports the diseases being added but urges that serious consideration
be given to further changes in the eligible diseases and the very processes of the DVA
itself in order to once and for all end the existing controversy and ensure real justice for
those who have served their county with honor and distinction. )

1. IN REFERENCE THE INVESTIGATION, FINDINGS AND
RECOMMENDATIONS OF THE ADVISORY COMMITTEE ON HUMAN
RADIATION EXPERIMENTS

Atomic Veteran organizations in general, and certainly NARS in particular,
worked very hard to move the Advisory Committee on Human Radiation Experiments to
investigate the situation of atomic veterans in terms of the human experiment issue. We
have been appreciative of their efforts to expand the envelope of their charter and in fact
look into atomic veterans and experimentation.

Because the charter of the committee did not include atomic veterans it was
probably too much to expect comprehensive recommendations in their final report that
would go beyond what in fact they did recommend. And their recommendations are a
positive first step. However, we believe the evidence uncovered during their investigation
justified much stronger findings and more comprehensive recommendations. Our
experience with the Inter-Agency Working Group in a recent two day workshop indicates
that the evidence uncovered has taken a back seat to the findings and recommendations
and thus the heart of the atomic veteran issue has been ignored.

There are some that believe the exposures to radiation while in the service was a
normal hazard that servicemen accept when they join the military. We acknowledge that
servicemen and women do in fact accept a certain amount of risk when they join the
military. This risk however is accepted under the belief that harm might come from an
enemy during a period of contflict, not inflicted by their own government as experienced by
Atomic veterans, Agent Orange veterans and, most recently, Gulf War veterans.

From declassified documents, including a series of 1943 memoranda to General
Groves of the Manhattan Project, it was known that radiation could cause cancer,
leukemia and birth defects. The best that can be said about that is that there was a belief
at the time that it would take fairly high doses, although this belief was based on fairly slim
evidence.

The time period between the first bomb, Trintiy and those dropped on Hiroshima
and Nagasaki and the first peace time atomic tests at the Bikini Atoll in 1946 was too
short to provide any evidence of the effects of immediate or residual radiation exposure on
test participants or occupation forces. We do know however, that servicemen began to
die from diseases such as leukemia within three years of their service in the occupation
forces as did Frederick Leo Allingham, Jr., the father of NARS' executive director.

Operation Crossroads, involving about 42,000 men in an above water and below
water test, so seriously contaminated the ships and Bikini Lagoon, that Stafford Warren,
the Medical Director for the test, recommended the cancellation of the planned Shot
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Charlie and the departure of most of the ships and men from the area. Despite this and the
need to sink many of the ships due to their high level of contamination, it is claimed that
the men aboard these ships did not receive significant doses of radiation. And despite the
knowledge of this contamination, atomic testing using military troops continued.

According to documents uncovered by the Advisory Committee on Human
Radiation Experiments and discussed in Chapter I of their report, The Atomic Century,
{pp 38-39} as late as 1950 the atomic weapons bureaucracy was still asking questions
about the biomedical effects of radiation exposure, even though tens of thousands had
already been exposed in Japan and the succeeding four test operations.

A debate between the military and the AEC in late 1949 and into the early 19505
focused on the need for human experimentation so that the military would know how
atomic warfare would affect the troops. The AEC, in the person of Stafford Warren,
argued that human exposures were not necessary and possibly useless because of
"extraordinary variables”. General Cooney of the Division of Military Applications argued
in favor of exposures up to 150 rad in order to reassure the generals about troop
exposures.

While it appears in those documents that the civilian side of the AEC won the
argument, the desire for troop exposures remained, as evidenced in declassified September
1951 memos (Dept. of Defense, R ch & Development Board, Committee on Medical
Sciences, Joint Panel on the Medical Aspects of Atomic Warfare, September 18, 19, 20)
memos of the Joint Panel on the Medical Aspects of Atomic Warfare. In this memo,
biomedical investigation during previous tests and the continuing need for biomedical
investigation with humans and animals are acknowledged. At the end of the memos there
is a list of 29 types of problems ..."which should be considered as a legitimate basis for
biomedical participation in future weapons tests."

Included among these ‘problems’ are the "types and dimensions of foxholes which
are most effective in protecting troops in the field; Effects of exposure of the eye to the
atomic flash; Studies of inhalation and ingestion of radioactive materials in fall-out zones;
etc.

The memo implies that both humans and animals would be used to answer these
kinds of questions. It appears that this was somewhat like the plutonium injection
experiments on civilians where humans were compared to laboratory animals for the
advancement of science.

‘Within a month of this last series of documents, testing with troops began at the
newly established Nevada Test Site in Operation Buster-Jangle, and as we all know,
continued there and in the Pacific, with troops being brought closer and closer to ground
zero in each succeeding test.

The Advisory Committee apparently struggled to define all the human experiments
in technical, legal/scientific terms so that the vast majority of atomic veterans would not
come under the rubric of human experiment. In Chapter 10 of their report, Afomic
Veterans: Human Experimentation in Connection with Atomic Bomb Tests, page 455, the
committee says

That the bomb tests were in some sense experiments is, of course,
correct. The tests of new and untried atomic weapons were, wrote
the chief health officer of the AEC's Los Alamos lab, "fundamentally
large scale laboratory experiments.” At the same time, although there
was a real possibility that human subject research had been conducted
in conjunction with the bomb tests, the tests were not themselves

experiments involving human subjects.



86

NARS Veteran Affairs written testimony, page 6

So the difference to the committee, as they told us at several of their meetings, is
that the tests were not conducted solely to experiment on humans, but the measurement of
feces, urine, saliva and psychological states became “experiments of opportunity” arising
from the testing of bombs and not human experiments in the same sense as the plutonium
injections.

We believe, given the documents the committee uncovered and cited above, that
this is a spurious distinction designed to relieve the committee of any real responsibility in
passing judgment on what the government has done to its atomic veterans. It seems clear
that at least one purpose of having servicemen at the atomic tests over a 16 year period
was to find answers to some of the problems outlined in the memos of the Joint Panel on
The Medical Aspects of Atomic Warfare cited above.

If'this is true, then servicemen were indeed guinea pigs as they have claimed for
years and their military superiors, the Department of Defense, and indeed their
Commander-In-Chief allowed them to be used in manner that was totally outside the
implied contract of their military service. And, we think it is fair to say, the congress
failed to protect these servicemen while exercising their oversight responsibilities in the
various committees designated to monitor these kinds of activities.

I CONCLUSIONS AND RECOMMENDATIONS

We believe the evidence demonstrates that the atomic veterans were part of an on-
going experiment involving their biological and psychological reactions to explosions of
nuclear and thermonuclear devices. They were improperly advised that their participation
involved no personal risk and there was an egregious error in at least not warning them,
upon their separation from service, that on-going medical check-ups would be wise given
the higher risk they now faced due to radiation exposure.

‘We have watched and/or learned of families disintegrating due to the husband's
illnesses and deaths starting as early as the late 1940s. We have heard of bankruptcies,
divorces, sick and dead children and suicides. More poignant perhaps has been the loss of
faith and trust these men, or their family members, had in our country in terms of doing
the right thing. More than a denial of a pension or health care, these citizens have felt
betrayed and denigrated by the total denial of the legitimacy of what they believe has
happened to them and by those who iry to label them as people looking for a handout.

More than anything, these men and their families want justice.

Pass Representative Lane Evans' bill with the modifications we suggest. Take the
time to read the Advisory Committee report, particularly as it pertains to atomic veterans.
Then sit down with atomic veterans, objective scientists, the DVA, the White House and
whomever else is appropriate and end this issue once and for all by ensuring justice, as
defined by those harmed, is finally provided these courageous veterans and their families.

You may be surprised. Justice for these people does not always translate into
dollars,
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April 30th, 1996

The H ble Congress Member Terry Everett
Chairman, Subcommittee on Compensation, Pension,
Insurance and Memorial Affairs

and
The H ble C Member Lane Evans

Ranking D ic Member of Sub ittee 0n Comp
Pension, Insuamce and Memorial Affairs

TESTIMONY OF ACIE LEE BYRD, JR.
ON BEHALF OF THE ATOMIC VETERANS WORKING GROUP

which ists of the principle three ized Atomic Veteran Associations:
a) The Alliance of Atomic Veterans;
b} National Association of Atomic
<} National A iation of Radiation Survivors

On February 26, 1996 the three groups formulated a collective position that mﬂects our comumon concerns regarding
the medical conditions of the nation's atomic ; and the inadeq developed by the United States
Government, thus far.

‘We have drawn from over three decades of discussions, pain and suffering, scientific research, legislative hearing,
a body of principles and dial proposal, which we feel reflects the collective wisdom and experience of the atomic

veterans and their families of our great country. We would like to, respectfully, submit the following ten (10) points for your
review and deliberation:

ATOMIC VETERANS' WORKING GROUP RECOMMENDATIONS

i.  All radiation victims be comp § for the same radiogenic illnesses and in the same amount + regardless of site of
exposure and that all such illnesses be presumptive.

2. Thatall classified service and medical records of atomic bei diately declassified. (Proof can be furnished
of two sets of medical records for atomic veterans.)

3. The i1 other additional radiation risk activities revealed by the Veterans Affairs Committee op Environmental Hazards,

August 1993, be included for ideration in the existing laws and any future laws pertaining to atomic
without time constraints.
4. That the radioepidemiological tables be eliminated as a source of reliance by the VA in determining a veteran's/survivor's
itl to service i

5. We recommend that all persons covered under RECA be awarded the highest sum ($100,000) now awarded only to
uranium miners, with no offsets or restrictions.

6. After all radiogenic ilinesses Hsted in P.L. 98-542 have become presumptive--that PL. 98-542 be repesled in its entirety.
‘That any illnesses d ined by & p hysician to be radi i s}nnbeaddedcomapmumpuvehsx.

7. That survivors of Atomic Veterans who did not receive care in military or VA hospitals/clinics, be Y
sums expended by them for the care, treatment, hospitalization and other expenses suﬁ‘emd by (hose survivors in
today's dollars. That all survivors receive compensation for loss of ings and other d as a result of
the veteran's fatal illness, if the veteran died of a disability as listed in P.L. 100-321- 102-578 o any illness found to be
radiogenic in the future. ‘That this renumerntion {as suggested in the Report of the Advisory Commitiee} be in addition

to DIC (survivors' benefits} and not subject to any other offset for Social Security benefits of g ] benefits
received as a result of the veteran's illness. Priority care in VA hospitals mustbeona inuing basis and not subject
to yearly renewal.

8. Onsite presence at a test site will be p d for t poses in the ab of evidence to the contrary.

9. That a registry be established for the nﬂspnng of atomic veterans who may have developed genetic health problems as
a result of histher parents’ or grandp toi and p i paxd for their care.

10. Atomic veterans must be accorded positions onthe Bioethics Committee and any future related p

to ionizing radiation.

o A oA

ACIE BYRD on behalf of the Atomic Veterans Working Group
3601 Wisconsin Avenue, #603, Washington, DC 20016, (202) 966-9863

:}Ztu.cw &ld«_w/‘-ﬁ i Lol 0;415252
FATRICIA BROUDY on behalf of the National Association of Atomic Veterans
33492 Periwinkle Drive, Monarch Beach, CA 92629, (714) 661-0172
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Task Force on Radiation and Human Rights

Washington D.C. Office:
National Committee for Radiation Survivors
6935 Laurel Avenue, Takoma Park, MD 20912
Tel: (202) 7758786 Fax: (301) 891-3992

April 30, 1996

BEFORE THE HOUSE VETERANS AFFAIRS SUBCOMMITTEE
ON COMPENSATION, PENSION, INSURANCE AND MEMORIAL AFFAIRS

Concerning the Report of the President’s Advisory Committee
on Human Radiation Experiments and the Atomic Veterans

Dear Chairman Everett and Members of the Subcommittee:

The Final Report of the President’s Advisory Committee on Human Radiation
Experiments documents that in September of 1951, the military’s Joint Panel on the Medical
Aspects of Atomic Warfare considered a proposal for “biomedical participation” in future nuclear
weapons bomb tests. Twenty-nine problem areas were identified as examples of “the types of
problems which should be considered as a legitimate basis for biomedical participation in future
weapons tests.” Included within that listing were proposals for research on:

*

psychological testing and experimentation;

*

flash blindness experiments;

*

aircrew atomic cloud fly-through experiments;

*

“atomic effects” experiments;

*

body fluid sampling to determine fallout ingestion;

*

radiation exposures research on protective clothing and equipment;
* decontamination experiments.

The Advisory Committee documents that each and every one of these experiments, and
more, were subsequently conducted on Atomic Veterans during the atmospheric nuclear weapons
testing program, beginning at Desert Rock I in November of 1951, just two months after the Joint
Panel’s consideration of the foregoing proposal.

+ AlBance of Atomic V * Ametican Envin Henlmsmds?mjeﬁ . Aton'chedmm!}Comudoniject
Cmterfot/\tmrﬂcRnclaﬁonStudeso“LL ti Families of Radiatit tion e Citizens Call « Cltizen Soldier «
CobradoAtnnmrAgentOrmgeVetmmCoaﬁﬂm-Cmmdtteenf/\tomichm\bvaivmhmeUSA- Concemed Relatives of
Cunce!StudyPnﬁents . FemnldSchool"” Club” « Hanford D /inder Health C: ¢ Hiroshima/Nagasaki Peace

T 23 A of Oak Ridge ¢ LagunaAcoma Coalition for a Safe Environment ¢ National
Assodadunof/\tomicVetemn: o National Association of Radiation Survivors « National Committee for Radiation Victims o
Native Alaskans of Point Hope ¢ Navajo Uranium Radiation Victims Committee o OnkRklgeHealthUdson o Oregon State Prison
Experiment Victims « PortsmouthrPiketon Resid for Envir | Safety & Security o ter Radlation Victims/Survivors

Association « Survivors of Medical Radiation Experiments o Trinity Post 745 « Vanderbilt Iradiated Victims Org: .
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However, for those of us who have been deeply involved in the atomic veteran issue over
the last dozen years or more, we find within the report’s 900+ pages the alarming suggestion that
an additional purpose in the mass deployment of military personnel at the Nevada and Pacific test
sites was to determine the ability of troops to fulfill simulated combat and post-combat objectives
after having been purposefully subjected to varying and increasingly higher levels of radiation
generated from the detonation of nuclear weapons -- in other words, human experimentation on
uninformed, unsuspecting and nonconsenting military personnel.

Chapter 10 of the Advisory Committee’s report is devoted entirely to the atomic veterans.
However, only a portion of what may be the most important aspect of the atomic veteran story is
found at Chapter 10. Reading the atomic veterans’ chapter together with the Introductory
Chapter (beginning at page 38) and, to a lesser extent, Chapter 8 on Total Body Irradiation (pp.
374-377), provides a glimpse of something the atomic veterans have long feared might well have
been the case at the nuclear weapons test sites: There, quoting from previously classified
documents, we find the initial discussions between the military and the AEC scientists about the
adverse effects to troops of nuclear warfare. General Cooney notes that the military wants to
know what would happen to troops deployed on the battlefield in the event a tactical nuclear
weapon exploded in their midst. The AEC scientists did not have a good answer. General
Cooney suggests the need for experimentation on heaithy volunteers “both officers and enlisted™
involving upwards of 150R whole body irradiation. The scientists argued against this and, so it is
suggested by the Committee report, the scientists won the argument. The military, so the
Committee concludes, did not do as Cooney had suggested but instead went off and did whole
body radiation experiments on unsuspecting patients.

We submit to you that the Advisory Committee’s interpretation of what subsequently
transpired may well be in error. Certainly the military did go off and do radiation experiments on
hospital patients; but no evidence was produced by the Advisory Committee (that we are aware
of) to support its conclusion that the military officials gave up on their desire o learn what would
happen to troops actually deployed on the nuclear battlefield. Nor for a moment does the Task
Force believe that military officials would let a bunch of AEC scientists not only stand in the way
of the military’s need to know but, as General Cooney put it, thwart the military’s “tradition of
experimentation with healthy volunteers.”

The Task Force submits to this committee the following thesis for consideration: That
commencing at the Nevada Test Site in 1951, less than a year after the Cooney/AEC discussion
quoted in the Advisory Committee’s report, Atomic Veterans may have been deployed for the
purpose, in part, of determining (as General Cooney had argued was needed) the effect of high
fevels of radiation on combat troops. This scenario is quite plausible, given what else is known
about events during the atmospheric nuclear testing program:

* the subsequent debate between the military and the AEC as to how close to place

troops to ground zero, and the related debate of what constituted a “safe” dose - with the
military always winning even to the point that the AEC finally gives up its protests;

2
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* the numerous accounts over the years from the men that were stationed at Nevada
about physical symptoms immediately after the tests, including nausea, nose bleeds, etc. --
indicia of acute radiation sickness that results from radiation exposures of from 50R to
150R.

In the Atomic Veteran chapter there is a short discussion about events in the mid-1950s
wherein those in charge of the bomb tests finally backed off on plans then-brewing to subject
“volunteers” to what they called “tolerance” doses by placing them extremely close to ground
zero. The Advisory Committee cites this as evidence that doses were kept within safety limits.
Again, we read what was really going on differently than the Committee. What we read is that
between 1951 and approximately 1956 the Department of Defense, by continuously placing
Atomic Veterans closer and closer to ground zero, had come close to reaching “tolerance” dose
levels (doses at which immediate physical injury is expected to result). Aware of this, those in
command became ever more cautious - turning to true volunteers, most of whom appear to have
been officers -~ and monitoring ever more carefully as they came closer with each weapons test
series to what they considered that “too critical” point — most likely in the 150R to 175R range.

Certainly the evidence is not complete, such that one could conclude with certainty what
really happened on this point. However, we submit to this committee that enough evidence on
this issue has been uncovered by the Advisory Committee’s investigation to warrant an in-depth
Congressional investigation into whether the military did indeed do what General Cooney urged in
1950 be done. (Moreover, the question of experimentation does not end at the Nevada test site.
The report reveals that the Navy wanted to know the “risk of sending rescue or salvage parties
into contaminated areas.” The question in that instance is obviously: whether Navy personnel sent
on board radioactive ships at the Pacific test site were sent on board because the military wanted
to clean up the ships? or because the military wanted to know the consequences to the men of
being stationed on board?)

Coopér Brown
Task Force Executive Committee
On behalf of the Task Force on Radiation and Human Rights

enclosure: “About the Task Force”
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TASK FORCE ON RADIATION AND HUMAN RIGHTS

ABOUT THE TASK FORCE

In December of 1993 Secretary of Energy Hazel OLeary publicly revealed that the
Department of Energy’s predecessor, the Atomic Energy Commission, had funded and/or sponsored
deliberate radiation experiments on unsuspecting U.S. citizens dunng the years of the Cold War.
SmceSeuewyO'Lwy’suum!mouwamt,theoﬁmny ber of human radiati
experiments conducted by all federal agencies during the 1940s, 1950s and 1960s has grown to over
4,000. The experiments were conducted on unsuspecting individuals without their consent, The
victims were not in a position to protect themselves. More often than not the people subjected to the
experiments were the poor and uneducated, people of African-American descent, the mentally
retarded, and prisoners.

In response to these revelations, the leadership of the radiation victims/survivors community
and representatives of the victims of government-sponsored Cold War era radiation experiments
initiated the Task Force on Radiation and Human Rights, a collaborative project of over two
dozen radiation survivors and experiment victims groups and organizati A complete listing of
the experiment victims groups, radiation survivors groups, and public interest organizations
comprising the Task Force is attached. The purpose and goals of the Task Force include:

(1) Ensuring full public disclosure of all human radiation experiments in which the
U.S. Government has been involved; (2) ensuring that all of those who were the
subject of these experiments (and/or their families) are located and warned; (3)
ensuring that medical care is provided to those victims still living and that impacted
families receive psychological and emotional support; (4) ensuring that just
compensation is provided to the experiment victims and their families and that, to this
end, the victims' rights in court are preserved; and (5) ensuring that institutionat
safeguards are put in place to prevent unethical human experimentation from ever
again being conducted by or in the United States.

The Task Force's primary focus has been outreach to find and warn the experiment victims
and their families. To this end, the Task Force has hosted public information and organizing
meetings in conjunction with bearings conducted the last year by the President's Advisory Committee
on Human Radiation Experiments. With the recent conclusion of the Advisory Committee's
investigation and release of its final report (October 3rd), the Task Force is turning its attention to
ensuring that the federal government’s response to the various recommendations that have besn
made by the Advisory Committee are implemented consistent with the needs and concerns of those
most directly affected — the experiment victims and their families. Essential to this effort, the Task
Force has begun planning for a national radiation leadership and human rights conference, designed
to broaden the base of support for needed institutional reform. From the Task Force’s perspective,
such reform must both respond to dictates of justice for past victims and, equally important, ensure
for the firture that similar human experimentation, regardless of the perosived national need or
political context, is never again allowed to take place.

Washington D.C. Office: NATIONAL COMMITTEE FOR RADIATION VICTIMS
6835 Laurel Avenue, Takoma Park, MD 20812 / Phone: (301) 891-3990; Fax: (301) 891-3882
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STATEMENT OF MR. R. J. VOGEL
UNDER SECRETARY FOR BENEFITS
VETERANS BENEFITS ADMINISTRATION
DEPARTMENT OF VETERANS AFFAIRS
BEFORE THE
SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE AND
MEMORIAL AFFAIRS
HOUSE OF REPRESENTATIVES
APRIL 30, 1996

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss eligibility for VA benefits
and services based upon disabilities and deaths which may be related to

veterans' ionizing-radiation exposure during service.

Service connection for radiation-related disabilities or deaths is
established under either the statutory presumptions created by Public
Law 100-321 or regulations VA has promulgated pursuant to Public Law
98-542.

To be more specific, in Public Law 98-542, enacted on October 24,
1984, Congress instructed VA to issue regulations ensuring
compensation to veterans and their survivors for disabilities or deaths
related to exposure to ionizing radiation. On September 25, 1985, VA
published 38 CFR 3.311b, now designated section 3.311. This regulation
contains the procedures for establishing service connection for
disabilities or deaths when the underlying disease first appears after

service but not during any applicable statutory presumptive period.

If the asserted radiation exposure is from atmospheric testing or
the postwar occupation of Nagasaki and Hiroshima, VA's source for dose
information is the Defense Nuclear Agency. If other types of exposure are

involved, VA has responsibility for preparing a dose estimate from any
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available official military records. In all situations, however, a claimant
is permitted to submit an alternative dose estimate from a credible

source (a person certified to have the requisite scientific expertise).

When it is necessary to reconcile a material difference between the
dose estimate developed {rom official military records and that provided
by a credible source acting on behalf of a claimant, VA may obtain a
separate estimate from an independent expert selected by the Director of

the National Institutes of Health.

When it is established that radiation expasure occurred in service
and a radiogenic disease has been suffered within certain time limits, the
claim is referred to VA's Central Office for review and an advisory opinion
from the Director of the Compensation and Pension Service. This
advisory opinion contains the rationale as to whether it is at least as
likely as not that the claimed disease resulted from radiation exposure.

A positive finding in this regard is adequate to support service

connection. Prior to issuing an opinion, however, the Director of the

Compensation and Pension Service may obtain the advice of the Chief

Public Health and Environmental Hazards Officer.

The procedures established by section 3.311 provide criteria for
reviewing claims in which service connection cannot be established
under other provisions of the statute and regulations. By taking into
account the unique facts of each individual case, including radiation
dose estimate, VA is able to award benefits whenever diseases or deaths
may be reasonably associated with in-service radiation exposure.
Currently, section 3.311 specifies 22 radiogenic diseases and the time
periods within which each must occur but also provides for consideration
of other diseases shown by competent scientific or medical evidence to be

radiogenic.
Section 3.311 does not provide compensation on a presumptive
basis. However, the "Radiation-Exposed Veterans' Compensation Act of

1988,"” Public Law 100-321, authorized compensation on a presumptive

26-281 - 96 - 4
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basis for certain radiation-exposed veterans who developed one of 13
specified diseases to a degree of 10 percent or more within 40 years

following exposure.

The radiation-exposed veterans covered are those who participated
in radiation risk activities during service. This means that the individual
was either: (1) an on-site participant at the U.S. atmospheric detonation
of a nuclear device; (2) a member of the United States occupation forces
of Hiroshima or Nagasaki, Japan, during the period August 6, 1945,
through July 1, 1946; or, (3) an internee as a prisoner of war in Japan
during World War II. As a result of a provision of Public Law 103-446,
VA published an amendment to 38 CFR 3.309(d) on June 14, 1995, to
include as a radiation-risk activity atmospheric nuclear testing by any

nation.

The "Veterans' Radiation Exposure Amendments of 1992, Public
Law 102-578, added cancers of the salivary gland and urinary tract to
the list of presumptively service-connected radiogenic diseases. It also
removed the requirement that a disease must have appeared to a degree

of 10 percent or more within 40 years after exposure.

One other noteworthy provision of Public Law 98-542 is its
authorization of the Veterans Advisory Committee on Environmental
Hazards (VACEH). The VACEH advises VA on the relationships of
various diseases to radiation exposure. Recently, the VACEH
recommended that prostate cancer be added to the list of conditions that
may result from radiation exposure. We are in the process of proposing a

rule change to implement the Committee’s recommendation.

Last fall the Advisory Corﬁmittee on Human Radiation Experiments
presented to President Clinton its report, which included a
recommendation that VA consider the feasibility of updating and
expanding the radio-epidemiological tables that we rely upon to
determine the likelihood that certain diseases could result from exposure

to ionizing radiation. The Advisory Committee further recommended that
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VA review existing laws and regulations that govern compensation. In
response to the Advisory Committee's recommendations, VA Secretary
Jesse Brown along with his colleagues Secretary of Defense William Perry
and Secretary of Health and Human Services Donna Shalala appointed
representatives to the VA Human Radiation [nteragency Working Group,
which I chair. Our specific mission, as members of this Working Group,
is to respond to the Advisory Committee on Human Radiation
Experiments. The Working Group recently met, and we are beginning to

formulate a response to the Advisory Committee's recommendations.

I would next like to mention the medical treatment and other

health care services available to radiation-exposed veterans.

Currently, VA provides veterans exposed to ionizing radiation as a
result of participation in atmospheric tests or the occupation of
Hiroshima and Nagasaki with free, comprehensive medical examinations,
including base-line laboratory tests and other diagnostic tests deemed by
an examining physician necessary to determine current health status.
Results of the examination, which include preparation of the veteran's
military service and exposure history, are entered into a special,
computerized program known as VA's lonizing Radiation Registry. These
data assist VA in analyzing the types of health conditions being reported
by veterans. Registry participants are advised of the results of their
examinations in personal consultations. Veterans who were exposed to
radiation in these circumstances may participate in the Registry program
regardless of whether they have ever filed a claim for disability benefits.
Veterans wishing to participate in the registry program should contact

the nearest VA health-care facility to request an examination.

Even more significantly, since 1981 these same veterans have been
eligible for VA health care for all conditions except those that VA

affirmatively determines have causes other than their radiation exposure.
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Mr. Chairman, there is no doubt that these individuals have
sacrificed for the welfare of our country and it is our job to see that their
sacrifices are appropriately recognized. We are privileged to administer
programs to benefit them and their families and would be pleased to

answer any questions.
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STATEMENT OF JOAN MA PIERRE
DIRECTOR FOR ELECTRONICS AND SYSTEMS

DEFENSE NUCLEAR AGENCY

BEFORE THE
HOUSE VETERANS’ AFFAIRS COMMITTEE
COMPENSATION, PENSION, INSURANCE, AND
MEMORIAL AFFAIRS SUBCOMMITTEE

APRIL 30, 1996

Good morning, Mr. Chairman and Members of the Subcommittee. I am Joan Ma
Pierre, Director for Electronics and Systems at the Defense Nuclear Agency (DNA). DNA
is the Department of Defense's (DoD) Executive Agent for the Nuclear Test Personnel
Review (NTPR) program. Separate from my position at DNA_ T am also the Director for the
DoD Radiation Experiments Command Center (RECC), which was created in 1994 in
response to the President’s initiative to make information available to the public about Cold
War era human radiation experiments. Thank you for the opportunity to describe the NTPR
program and how it relates to compensation programs administered by the Department of
Veterans Affairs (VA) and Department of Justice (DOJ). Additionally, I will comment on
DoD support to the Interagency Working Group on Human Radiation Experiments and the
Working Group’s response to recommendations made by the White House Advisory

Committee on Human Radiation Experiments (ACHRE).

Since its beginning in 1978, the NTPR program has identified approximately 210,000
DoD personnel, who participated in U.S. atmospheric nuclear tests that were conducted in
the continental United States and the Pacific and Atlantic Oceans prior to the 1963 Limited
Test Ban Treaty. In 1988, Congress directed that approximately 195,000 DoD veterans, who
participated in the post-World War II occupation of Hiroshima and Nagasaki, Japan, be

added to the program. Ten public laws, enacted between 1981 and 1994, provide the basis



98

for medical care and compensation entitlement for radiation exposed veterans. The VA and
DOJ are solely responsible for reviewing claims, determining eligibility, and administering
benefits. DNA plays no role in the claims adjudication process. DNA supports VA and
DOJ in two areas: verification of individual participation in testing and provision of
radiation doses. When requested by the VA and DOJ, DNA provides the verification and, if

required, the radiation dose for the adjudication of veteran claims.

If a veteran’s claim to the VA or DOJ requires information on the radiation dose
received, original exposure data, if available, are used. If the data do not fully represent the
veteran’s possible exposure to radiation, we rely on the best scientific techniques available to
reconstruct the dose. Dose reconstruction provides the veteran with a calculated dose
representative of activities which could not be accounted for in the original exposure data.
For example, because doses were not recorded at the time, the 195,000 Hiroshima/Nagasaki
participants receive reconstructed doses to account for their potential exposure to radiation.
About 50 percent of the 210,000 U.S. atmospheric nuclear test participants get all or part of

their doses from reconstructions.

DNA has expended approximately $102.5M (then-year dollars) since 1978 to support
veterans under the NTPR Program. Less than one-seventh of the total program cost has been
spent for dose reconstruction. About half the program funding was spent up-front for
archival research to locate, retrieve, declassify as necessary, and preserve the original
records. Histories of the tests and participating military units had to be developed, personnel
activities and radiation safety practices documented, and a database created to capture and
track all relevant information. These labor intensive and time consuming tasks were required
to document veteran participation at nuclear events and to establish individual radiation

doses.

The bulk of the archival research component was completed by 1984, Since that
time, the program has focused primarily on public outreach service. To establish personal

contact with as many veterans as possible, DNA conducted mass mailings to publicize the
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services of the NTPR program and the availability of health care and entitlement programs.
A toll-free help line (1-800-462-3683), installed in the program’s early days, continues to
allow the veterans to contact the program directly 1o receive information about their test
participation and answers to their questions. With the enactment of entitlement programs,
the NTPR program has become the primary channel for veterans, their families, and the VA
and DOJ to obtain verification of individual participation and personal dose information or

general information about testing events.

I would also like to comment on the DoD role in the recent government-wide
openness initiative to find, declassify, and make publicly available government records
related to human radiation experimentation. In January 1994, President Clinton established
the Human Radiation Interagency Working Group to coordinate the Federal Government’s
efforts to provide the public with a full accounting of government-sponsored radiation
experiments. The Advisory Committee on Human Radiation Experiments (ACHRE),
established by Executive Order, reviewed experiments conducted from 1944 to 1974 (later
extended to inclﬁde the present), evaluated ethical and scientific standards and criteria on
human radiation experiments conducted or sponsored by the U.S. Government, and prepared

a final report of its findings and recommendations to the President.

The DoD Radiation Experimeats Command Center (RECC) was cstablished in early
February 1994 to serve as the central repository for DoD information relating to human
radiation experiments (HRE). It coordinated the DoD search, review, collection and
declassification of relevant material; created a database catalog of HRE records; and
continues to respond to Congressional and public inquiries. The RECC also conducted
extensive research and review of relevant documents at National Archives and Federal
Records Centers throughout the U.S. and coordinated the declassification of more than 1,200
documents. From this effort, the RECC identified approximately 2,600 instances where
human subjects possibly were exposed to radiation. This latter number is high due to the
DoD policy to err on the side of inclusion. Since its inception, the RECC has received more

than 7,000 public and 350 Congressional inquiries. To ensure future access to HRE data,
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the DoD is currently digitizing more than 250,000 pages of human radiation experiment

documents for access on the Internet.

Finally, in response to Recommendation 6 of the Advisory Committee on Human
Radiation Experiments, the DoD is an active participant in support of the VA Human
Radiation Interagency Working Group. The Working Group is addressing the
recommendation to update the radioepidemiological tables used by the VA to relate the
probability of diseases being caused by exposure to ionizing radiation. It is also evaluating
the efficacy of current programs relating to radiation-exposed veterans. DoD will continue to

support these important initiatives.
1 appreciate the opportunity to represent the Defense Nuclear Agency and Department
of Defense before the Subcommittee. This concludes my testimony. I will be pleased to

answer any questions you may have.

JOAN MA PIERRE
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I am Dr. Ruth R. Faden, Philip Franklin Wagley Professor of Biomedical
Ethics and Director, The Bioethics Institute of the Johns Hopkins University.
This morning I am appearing in my role as Chair of the Advisory Commitiee on
Human Radiation Experiments, appointed by President Clinton in January of
1994. The members of the Advisory Committee were fourteen private citizens
from around the couniry: a representative of the general public and thirteen
experts in bioethics, radiation oncology and biology, nuclear medicine,
epidemiology and biostatistics, public health, history of science and medicine, and
law. For your convenience, I have appended the Executive Summary of our
Report, which summarizes the origins of the Committee, our charge and
approach, and our key findings and recommendations.

I have also appended a copy of Chapter 10, "Atomic Veterans: Human
Experimentation in Connection with Bomb Tests," of our Final Report, as well
as a copy of the Committee's recommendations concerning fair treatment of
atomic veterans.

The Committee was not chartered to review the atomic bomb tests or the
experience of the troops present at the detonations. However, early in our tenure
we heard from veterans who participated in the tests, and their family members,
who urged that we include their experiences in our review. In testimony before
the Advisory Committee, "atomic vets" and their widows stated forcefully that all
those who participated in the bomb tests were in a real sense participants in an
experiment. It also was argued that biomedical experiments involving military
personnel as human subjects took place in connection with the tests. The interest
among atomic veterans and their families in the activities of the Advisory
Committee and the government's commitment to investigating human radiation
experiments was intense. When the Department of Energy established its Help
line for citizens concerned about human radiation experiments, for example,
bomb-test participants and their family members were the single largest group of
callers among the approximately 20,000 calls received.

The Committee reviewed the historical record to determine if human
experiments had taken place in connection with the tests. We found that
somewhere in the range of 2,000 to 3,000 military personnel at the tests did serve
as the subjects of research in connection with the tests. In most cases, these
research subjects were engaged in activities similar to those engaged in by the
approximately 200,000 other service personnel who were not research subjects.
For example, some air crew flew through atomic clouds in experiments to
measure radiation absorbed by their bodies, but many others flew in or around
atomic clouds to gather data on radiation in the clouds. The Defense Department
generally did not distinguish such research from otherwise similar activities,
treating both as part of the duties of military personnel. The experience of the
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atomic veterans illustrates well the difficulty in locating the boundary between
research involving human subjects and other activities conducted in occupational
settings that routinely involve exposure to hazards.

The more the Committee investigated the human research projects
conducted in conjunction with the bomb tests, the more we found ourselves
discussing issues that affected all the service personnel who had been present at
the tests, and not just those who also had been involved as subjects of research.
This occurred both because of the boundary problem just described and because
critical decisions about initial exposure levels and follow-up of veterans were
generally not made separately for research subjects and other personnel present
at the tests. Legislation passed in 1984 and 1988 that provides the basis for
compensation to some atomic veterans similarly does not distinguish between
those veterans who were research subjects and the vast majority who were not.

Perhaps most relevant to this hearing, the Committee also found that the
government did not create or maintain adequate records for both experimental and
nonexperimental participants.

Based on our examination of the record, the Committee made the following
recommendations:

The Advisory Committee recommends to the Human Radiation
Interagency Working Group that it, together with Congress, give serious
consideration to reviewing and updating epidemiological tables that are relied
upon to determine whether relief is appropriate for veterans who participated
in atomic testing so that all cancers or other diseases for which there is a
reasonable probability of causation by radiation exposure during active
military service are clearly and unequivocally covered by the statutes.

Congress has provided for compensation for veterans who participated in
atmospheric atomic tests or the American occupation of Hiroshima or Nagasaki,
Japan. The provision of compensation depends on evidence that the veteran has
sustained disability from a disease that may be related to radiation exposure.

The Veterans Dioxin and Radiation Exposure Compensation Standards Act
of 1984 required the Veterans Administration to write a rule governing
entitlement to compensation for radiation-related disabilities. The resulting
regulation contains criteria for adjudicating radiation claims, including
consideration of a radiation-dose estimate and a determination as to whether it is
at least as likely as not that the claimed disease resulted from radiation exposure.
The Radiation-Exposed Veterans Compensation Act of 1988 provides that a
veteran who was present at a designated event and subsequently develops a
designated radiogenic disease may be entitled to benefits without having to prove
causation.'
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The Committee recommends that the radioepidemiological tables prepared
by the National Institutes of Health in 1985, which identify diseases that may be
causally connected to radiation exposures, be updated. The Committee
understands that the Department of Veterans Affairs agrees with this
recommendation.

The Advisory Committee further recommends to the Human Radiation
Interagency Working Group that it review whether existing laws governing
the compensation of atomic veterans are now administered in ways that best
balance allocation of resources between financial compensation to eligible
atomic veterans and administrative costs, including the costs and scientific
credibility of dose reconstruction.

While the Committee's inquiry focused on participants at atmospheric
testing who were subjects of experimentation, the Committee found that the risks
to which experimental subjects were exposed were typically similar to those to
which many other test participants were subjected. Those service members who
were participants in the experiments reviewed by the Advisory Committee would,
as veterans of atmospheric atomic tests, be eligible for relief under the laws
enacted in 1984 and 1988, as amended, concerning radiation-exposed veterans.

The Committee found that the government did not create or maintain
adequate records regarding the exposures of all participants, the identity and test
locale of all participants, and the follow-up, to the extent it took place, of test
participants. Witnesses before the Advisory Commitiee, and others who
communicated with us by mail, telephone, and personal visit, expressed strong
concerns about the adequacy and operation of the current laws, including,
specifically, record-keeping practices. Although the Committee did not have the
time or resources to pursue these concerns to the degree they merit, we believe
that the concerns expressed by veterans and their family members deserve
attention, and we urge the Human Radiation Interagency Working Group in
conjunction with Congress to address these concerns promptly. The concerns
reported to us include the following:

I The listing of diseases for which relief is automatically provided--
the "presumptive" diseases provided for in the 1988 law--is
incomplete and inadequate.

2. The standard of proof for those without a presumptive disease is
impossible to meet and, given the questionable condition of the
exposure records retained by the government, inappropriate.



104

3. The statutes are limited and inequitable in their coverage; for
example, the inclusion of those exposed at atmospheric tests does
not protect those who were exposed to equal amounts of radiation
in activities such as cleanup at Enewetak atoll.

4. The time and expense needed to prosecute a claim is too great. For
example, veterans whose claims are initially denied at the VA
regional offices and are seeking appeal of the initial decision receive
a form letter stating that it will take at least twenty-four months to
process their appeal.

5. Time and money spent on contractors and consultants in
administering the program would be better spent on directly aiding
veterans and their survivors.

These recommendations were recently endorsed by Mrs. Pat Broudy,
speaking on behalf of the National Association of Atomic Veterans.. Mrs.
Broudy, a widow of an atomic veteran, is the Legislative Director of the NAAV.
(Human Radiation Experiments: Stakeholders Workshop, 2/26- 2/27, 1996.)

I am grateful to have had this opportunity to present before the
Subcommittee on Compensation, Pension, Insurance and Memorial Affairs of the
Committee on Veterans Affairs and hope you will look favorably, and act upon,
our recommendations.
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109

THE CREATION OF
THE ADVISORY COMMITTEE

On January 15, 1994, President Clinton appointed the
Advisory Committee on Human Radiation Experiments. The
President created the Committee to investigate reports of
possibly unethical experiments funded by the government
decades ago.

The members of the Advisory Committee were fourteen
private citizens from around the country: a representative of the
general public and thirteen experts in bioethics, radiation
oncology and biology, nuclear medicine, epidemiology and
biostatistics, public health, history of science and medicine, and
law.

President Clinton asked us to deliver our recommendations
to a Cabinet-level group, the Human Radiation Interagency
Working Group, whose members are the Secretaries of Defense,
Energy, Health and Human Services, and Veterans Affairs; the
Attorney General; the Administrator of the National Aeronautics
and Space Administration; the Director of Central Intelligence;
and the Director of the Office of Management and Budget.
Some of the experiments the Committee was asked to investi-
gate, and particularly a series that included the injection of
plutonium into unsuspecting hospital patients, were of special
concern to Secretary of Energy Hazel O'Leary. Her department
had its origins in the federal agencies that had sponsored the
plutonium experiments. These agencies were responsible for the
development of nuclear weapons and during the Cold War their
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activities had been shrouded in secrecy. But now the Cold War
was over.

The controversy surrounding the plutonium experiments and
others like them brought basic questions to the fore: How many
experiments were conducted or sponsored by the government,
and why? How many were secret? Was anyone harmed? What
was disclosed to those subjected to risk, and what opportunity
did they have for consent? By what rules should the past be
judged? What remedies are due those who were wronged or
harmed by the government in the past? How well do federal
rules that today govern human experimentation work? What
lessons can be leamed for application to the future? Our Final
Report provides the details of the Committee's answers to these
questions. This Executive Summary presents an overview of the
work done by the Committee, our findings and recommenda-
tions, and the contents of the Final Report.

THE PRESIDENT'S CHARGE

The President directed the Advisory Committee to uncover
the history of human radiation experiments during the period
1944 through 1974. It was in 1944 that the first known human
radiation experiment of interest was planned, and in 1974 that
the Department of Health, Education and Welfare adopted
regulations governing the conduct of human research, a
watershed event in the history of federal protections for human
subjects.

In addition to asking us to investigate human radiation
experiments, the President directed us to examine cases in which
the government had intentionally released radiation into the
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environment for research purposes. He further charged us with
identifying the ethical and scientific standards for evaluating
these events, and with making recommendations to ensure that
whatever wrongdoing may have occurred in the past cannot be
repeated.

We were asked to address human experiments and inten-
tional releases that involved radiation. The ethical issues we
addressed and the moral framework we developed are, however,
applicable to all research involving human subjects.

The breadth of the Committee's charge was remarkable. We
were called on to review government programs that spanned
administrations from Franklin Roosevelt to Gerald Ford. Asan
independent advisory committee, we were free to pursue our
charge as we saw fit. The decisions we reached regarding the
course of our inquiry and the nature of our findings and recom-
mendations were entirely our own.

THE COMMITTEE'S APPROACH

At our first meeting, we immediately realized that we were
embarking on an intense and challenging investigation of an
important aspect of our nation's past and present, a task that
required new insights and difficult judgments about ethical
questions that persist even today.

Between April 1994 and July 1995, the Advisory Committee
held sixteen public meetings, most in Washington, D.C. In
addition, subsets of Committee members presided over public
forums in cities throughout the country. The Committee heard
from more than 200 witnesses and interviewed dozens of
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professionals who were familiar with experiments involving
radiation. A special effort, called the Ethics Oral History
Project, was undertaken to learn from eminent physicians about
how research with human subjects was conducted in the 1940s
and 1950s.

We were granted unprecedented access to government
documents. The President directed all the federal agencies
involved to make available to the Committee any documents that
might further our inquiry, wherever they might be located and
whether or not they were still secret.

As we began our search into the past, we quickly discovered
that it was going to be extremely difficult to piece together a
coherent picture. Many critical documents had long since been
forgotten and were stored in obscure locations throughout the
country. Often they were buried in collections that bore no
obvious connection to human radiation experiments. There was
no easy way to identify how many experiments had been
conducted, where they took place, and which government
agencies had sponsored them. Nor was there a quick way to
learn what rules applied to these experiments for the period prior
to the mid-1960s. With the assistance of hundreds of federal
officials and agency staff, the Committee retrieved and reviewed
hundreds of thousands of government documents. Some of the
most important documents were secret and were declassified at
our request. Even after this extraordinary effort, the historical
record remains incomplete. Some potentially important collec-
tions could not be located and were evidently lost or destroyed
years ago.

Nevertheless, the documents that were recovered enabled us
to identify nearly 4,000 human radiation experiments sponsored

6



113

by the federal government between 1944 and 1974. In the great
majority of cases, only fragmentary data was locatable; the
identity of subjects and the specific radiation exposures involved
were typically unavailable. Given the constraints of information,
even more so than time, it was impossible for the Committee to
review all these experiments, nor could we evaluate the experi-
ences of countless individual subjects. We thus decided to focus
our investigation on representative case studies reflecting eight
different categories of experiments that together addressed our
charge and priorities. These case studies included:

»  experiments with plutonium and other atomic bomb materi-
als

» the Atomic Energy Commission's program of radioisotope
distribution

» nontherapeutic research on children

» total body irradiation

e research on prisoners

» human experimentation in connection with nuclear weapons
testing

« intentional environmental releases of radiation

» observational research involving uranium miners and
residents of the Marshall Islands

In addition to assessing the ethics of human radiation
experiments conducted decades ago, it was also important to
explore the current conduct of human radiation research.
Insofar as wrongdoing may have occurred in the past, we needed
to examine the likelihood that such things could happen today.
We therefore undertook three projects:
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» Areview of how each agency of the federal government that
currently conducts or funds research involving human
subjects regulates this activity and oversees it.

+ An examination of the documents and consent forms of
research projects that are today sponsored by the federal
government in order to develop insight into the current
status of protections for the rights and interests of human
subjects.

» Interviews of nearly 1,900 patients receiving out-patient
medical care in private hospitals and federal facilities
throughout the country. We asked them whether they were
currently, or had been, subjects of research, and why they
had agreed to participate in research or had refused.

THE HISTORICAL CONTEXT

Since its discovery 100 years ago, radioactivity has been a
basic tool of medical research and diagnosis. In addition to the
many uses of the x ray, it was soon discovered that radiation
could be used to treat cancer and that the introduction of "tracer”
amounts of radioisotopes into the human body could help to
diagnose disease and understand bodily processes. At the same
time, the perils of overexposure to radiation were becoming
apparent.

During World War II the new field of radiation science was
at the center of one of the most ambitious and secret research
efforts the world has known--the Manhattan Project. Human
radiation experiments were undertaken in secret to help under
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stand radiation risks to workers engaged in the development of
the atomic bomb.

Following the war, the new Atomic Energy Commission
used facilities built to make the atomic bomb to produce
radioisotopes for medical research and other peacetime uses.
This highly publicized program provided the radioisotopes that
were used in thousands of human experiments conducted in
research facilities throughout the country and the world. This
research, in turn, was part of a larger postwar transformation of
biomedical research through the infusion of substantial govern-
ment monies and technical support.

The intersection of government and biomedical research
brought with 1t new roles and new ethical questions for medical
researchers. Many of these researchers were also physicians
who operated within a tradition of medical ethics that enjoined
them to put the interests of their patients first. When the doctor
also was a researcher, however, the potential for conflict
emerged between the advancement of science and the advance-
ment of the patient's well-being.

Other ethical issues were posed as medical researchers were
called on by government officials to play new roles in the
development and testing of nuclear weapons. For example, as
advisers they were asked to provide human research data that
could reassure officials about the effects of radiation, but as
scientists they were not always convinced that human research
could provide scientifically useful data. Similarly, as scientists,
they came from a tradition in which research results were freely
debated. In their capacity as advisers to and officials of the
government, however, these researchers found that the openness
of science now needed to be constrained.

9
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None of these tensions were unique to radiation research.
Radiation represents just one of several examples of the explora-
tion of the weapons potential of new scientific discoveries during
and after World War II. Similarly, the tensions between clinical
research and the treatment of patients were emerging throughout
medical science, and were not found only in research involving
radiation. Not only were these issues not unique to radiation, but
they were not unique to the 1940s and 1950s. Today society
still struggles with conflicts between the openness of science and
the preservation of national security, as well as with conflicts
between the advancement of medical science and the rights and
interests of patients.

KEY FINDINGS
Human Radiation Experiments

e Between 1944 and 1974 the federal government sponsored
several thousand human radiation experiments. In the great
majority of cases. the experiments were conducted to
advance biomedical science; some experiments were con-
ducted to advance national interests in defense or space
exploration; and some experiments served both biomedical
and defense or space exploration purposes. As noted, in the
great majority of cases only fragmentary data are available.

«  The majority of human radiation experiments identified by
the Advisory Committee involved radioactive tracers
administered in amounts that are likely to be similar to those
used in research today. Most of these tracer studies in-
volved adult subjects and are unlikely to have caused
physical harm. However, in some nontherapeutic tracer

10
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studies involving children, radioisotope exposures were
associated with increases in the potential lifetime risk for
developing thyroid cancer that would be considered unac-
ceptable today. The Advisory Committee also identified
several studies in which patients died soon after receiving
external radiation or radioisotope doses in the therapeutic
range that were associated with acute radiation effects.

Although the AEC, the Defense Department and the
National Institutes of Health recognized at an early date that
research should proceed only with the consent of the human
subject, there is little evidence of rules or practices of
consent except in research with healthy subjects. It was
commonplace during the 1940s and 1950s for physicians to
use patients as subjects of research without their awareness
or consent. By contrast, the government and its researchers
focused with substantial success on the minimization of risk
in the conduct of experiments, particularly with respect to
research involving radioisotopes. But little attention was
paid during this period to issues of fairness in the selection
of subjects.

Government officials and investigators are blameworthy for
not having had policies and practices in place to protect the
rights and interests of human subjects who were used in
research from which the subjects could not possibly derive
direct medical benefit. To the extent that there was reason
to believe that research might provide a direct medical
benefit to subjects, government officials and biomedical
professionals are less blameworthy for not having had such
protections and practices in place.

11
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Intentional Releases

*  During the 1944-1974 period, the government conducted
several hundred intentional releases of radiation into the
environment for research purposes. Generally, these
releases were not conducted for the purpose of studying the
effects of radiation on humans. Instead they were usually
conducted to test the operation of weapons, the safety of
equipment, or the dispersal of radiation into the environ-
ment.

» For those intentional releases where dose reconstructions
have been undertaken, it is unlikely that members of the
public were directly harmed solely as a consequence of
these tests. However, these releases were conducted in
secret and despite continued requests from the public that
stretch back well over a decade, some information about
them was made public only during the life of the Advisory
Committee.

Uranium Miners

* As a consequence of exposure to radon and its daughter
products in underground uranium mines, at least several
hundred miners died of lung cancer and surviving miners
remain at elevated risk. These men, who were the subject
of government study as they mined uranium for use in
weapons manufacturing, were subject to radon exposures
well in excess of levels known to be hazardous. The
government failed to act to require the reduction of the
hazard by ventilating the mines, and it failed to adequately
warn the miners of the hazard to which they were being
exposed.

12
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Secrecy and the Public Trust

e The greatest harm from past experiments and intentional
releases may be the legacy of distrust they created. Hun-
dreds of intentional releases took place in secret, and
remained secret for decades. Important discussion of the
policies to govern human experimentation also took place
in secret. Information about human experiments was kept
secret out of concern for embarrassment to the government,
potential legal liability, and worry that public misunder-
standing would jeopardize government programs.

» Inafew instances, people used as experimental subjects and
their families were denied the opportunity to pursue redress
for possible wrongdoing because of actions taken by the
government to keep the truth from them. Where programs
were legitimately kept secret for national security reasons,
the government often did not create or maintain adequate
records, thereby preventing the public, and those most at
risk, from learning the facts in a timely and complete
fashion.

Contemporary Human Subjects Research

* Human research involving radioisotopes is currently
subjected to more safeguards and levels of review than most
other areas of research involving human subjects. There are
no apparent differences between the treatment of human
subjects of radiation research and human subjects of other
biomedical research.

« Based on the Advisory Committee's review, it appears that
much of human subjects research poses only minimal risk

13



120

of harm to subjects. In our review of research documents
that bear on human subjects issues, we found no problems
or only minor problems in most of the minimal-risk studies
we examined.

e Our review of documents identified examples of compli-
cated, higher-risk studies in which human subjects issues
were carefully and adequately addressed and that included
excellent consent forms. In our interview project, there was
little evidence that patient-subjects felt coerced or pressured
by investigators to participate in research. We interviewed
patients who had declined offers to become research
subjects, reinforcing the impression that there are often
contexts in which potential research subjects have a genuine
choice.

e At the same time, however, we also found evidence suggest-
ing serious deficiencies in aspects of the current system for
the protection of the rights and interests of human subjects.
For example, consent forms do not always provide adequate
information and may be misleading about the impact of
research participation on people’s lives. Some patients with
serious illnesses appear to have unrealistic expectations
about the benefits of being subjects in research.

Current Regulations on Secrecy in Human Research and
Environmental Releases

*  Human research can still be conducted in secret today, and

under some conditions informed consent in secret research
can be waived.

14
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» Events that raise the same concerns as the intentional
releases in the Committee's charter could take place in
secret today under current environmental laws.

Other Findings
The Committee's complete findings, including findings
regarding experiments conducted in conjunction with atmo-

spheric atomic testing and other population exposures, appear in
chapter 17 of the Final Report.

15
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KEY RECOMMENDATIONS

Apologies and Compensation

The government should deliver a personal, individualized
apology and provide financial compensation to those subjects of
human radiation experiments, or their next of kin, in cases
where:

« efforts were made by the government to keep information
secret from these individuals or their families, or the public,
for the purpose of avoiding embarrassment or potential legal
liability, and where this secrecy had the effect of denying
individuals the opportunity to pursue potential grievances.

» there was no prospect of direct medical benefit to the
subjects, or interventions considered controversial at the
time were presented as standard practice, and physical
injury attributable to the experiment resulted.

Uranium Miners

e  The Interagency Working Group, together with Congress,
should give serious consideration to amending the provi-
sions of the Radiation Exposure Compensation Act of 1990
relating to uranium miners in order to provide compensation
to all miners who develop lung cancer after some minimal
duration of employment underground (such as one year),
without requiring a specific level of exposure. The act
should also be reviewed to determine whether the documen-
tation standards for compensation should be liberalized.

16
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Improved Protection for Human Subjects

+ The Committee found no differences between human
radiation research and other areas of research with respect
to human subjects issues, either in the past or the present. In
comparison to the practices and policies of the 1940s and
1950s, there have been significant advances in the federal
government's system for the protection of the rights and
interests of human subjects. But deficiencies remain.
Efforts should be undertaken on a national scale to ensure
the centrality of ethics in the conduct of scientists whose
research involves human subjects.

»  One problem in need of immediate attention by the gov-
ernment and the biomedical research community is unrealis-
tic expectations among some patients with serious illnesses
about the prospect of direct medical benefit from participat-
ing in research. Also, among the consent forms we re-
viewed, some appear to be overly optimistic in portraying
the likely benefits of research, to inadequately explain the
impact of research procedures on quality of life and per-
sonal finances, and to be incomprehensible to lay people.

¢ A mechanism should be established to provide for continu-
ing interpretation and application in an open and public
forum of ethics rules and principles for the conduct of
human subjects research. Three examples of policy issues
in need of public resolution that the Advisory Committee
confronted in our work are: (1) Clarification of the meaning
of minimal risk in research with healthy children; (2)
regulations to cover the conduct of research with institution-
alized children; and (3) guidelines for research with adults

17
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of questionable competence, particularly for research in
which subjects are placed at more than minimal risk but are
offered no prospect of direct medical benefit.

Secrecy: Balancing National Security and the Public Trust

Current policies do not adequately safeguard against the
recurrence of the kinds of events we studied that fostered
distrust. The Advisory Committee concludes that there may be
special circumstances in which it may be necessary to conduct
human research or intentional releases in secret. However, to the
extent that the government conducts such activities with
elements of secrecy, special protections of the rights and
interests of individuals and the public are needed.

Research involving human subjects. The Advisory Commit-
tee recommends the adoption of federal policies requiring:

» the informed consent of all human subjects of classified
research. This requirement should not be subject to exemp-
tion or waiver.

 that classified research involving human subjects be permit-
ted only after the review and approval of an independent
panel of appropriate nongovernmental experts and citizen
representatives, all with the necessary security clearances.

Environmental releases. There must be independent review
to assure that the action is needed, that risk is minimized, and
that records will be kept to assure a proper accounting to the
public at the earliest date consistent with legitimate national
security concerns. Specifically, the Committee recommends
that:

18
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» Secret environmental releases of hazardous substances
should be permitted only after the review and approval of an
independent panel. This panel should consist of appropri-
ate, nongovernmental experts and citizen representatives, all
with the necessary security clearances.

»  An appropriate government agency, such as the Environ-
mental Protection Agency, should maintain a program
directed at the oversight of classified programs, with
suitably cleared personnel.

Other Recommendations
The Committee's complete recommendations, including
recommendations regarding experiments conducted in conjunc-

tion with atmospheric atomic testing and other population
exposures, appear in chapter 18 of the Final Report.
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WHAT'S NEXT: THE ADVISORY
COMMITTEE'S LEGACY

Interagency Working Group Review

The Interagency Working Group will review our findings
and recommendations and determine the next steps to be taken.

Continued Public Right To Know

The complete records assembled by the Committee are
available to the public through the National Archives. Citizens
wishing to know about experiments in which they, or family
members, may have taken part, will have continued access to the
Committee's database of 4,000 experiments, as well as the
hundreds of thousands of further documents assembled by the
Committee. The Final Report contains "A Citizen's Guide to the
Nation's Archives: Where the Records Are and How to Find
Them." This guide explains how to find federal records, how to
obtain information and services from the member agencies of the
Interagency Working Group and the Nuclear Regulatory
Commission, how to locate personal medical records, and how
to use the Advisory Committee's collection.

Supplemental volumes to the Final Report contain support-
ing documents and background material as well as an exhaustive
index to sources and documentation. These volumes should
prove useful to citizens, scholars, and others interested in
pursuing the many dimensions of this history that we could not
fully explore.

20
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The Final Report is written in an easily accessible style, but
it is of necessity long. This guide provides a roadmap and
capsule descriptions of each section of the report.

Preface

The Preface explains why the Committee was created, the
President's charge, and the Committee's approach.

Introduction: The Atomic Century

The Introduction describes the intersection of several
developments: the birth and remarkable growth of radiation
science; the parallel changes in medicine and medical research;
and the intersection of these changes with government programs
that called on medical researchers to play important new roles
beyond that involved in the traditional doctor-patient relation-
ship. The Introduction concludes with a section titled "The
Basics of Radiation Science" for the lay reader.

Part I. Ethics of Human Subjects Research:
A Historical Perspective

Chapter 1. Government Standards for Human Experiments:
The 1940s and 1950s

In chapter 1 we report what we have been able to recon-
struct about government rules and policies in the 1940s and
1950s regarding human experiments. We focus primarily on the
Atomic Energy Commission and the Department of Defense,
because their history with respect to human subjects research
policy is less well known than that of the Department of Health,
Education and Welfare (now the Department of Health and

23



129

Human Services). Drawing on records that were previously
obscure, or only recently declassified, we reveal the perhaps
surprising finding that officials and experts in the highest reaches
of the AEC and DOD discussed requirements for human
experiments in the first years of the Cold War. We also briefly
discuss the research policies of DHEW and the Veterans
Administration during these years.

Chapter 2. Postwar Professional Standards and Practices
for Human Experiments

In chapter 2 we turn from a consideration of government
standards to an exploration of the norms and practices of
physicians and medical scientists who conducted research with
human subjects during this period. We include here an analysis
of the significance of the Nuremberg Code, which arose out of
the international war crimes trial of German physicians in 1947.
Using the results of our Ethics Oral History Project, and other
sources, we also examine how scientists of the time viewed their
moral responsibilities to human subjects as well as how this
translated into the manner in which they conducted their
research. Of particular interest are the differences in profes-
sional norms and practices between research in which patients
are used as subjects and research involving so-called healthy
volunteers.

Chapter 3. Government Standards for Human Experiments:
The 1960s and 1970s

In chapter 3 we return to the question of government
standards, focusing now on the 1960s and 1970s. In the first part
of this chapter, we review the well-documented developments
that influenced and led up to two landmark events in the history

24
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of government policy on research involving human subjects: the
promulgation by DHEW of comprehensive regulations for
oversight of human subjects research and passage by Congress
of the National Research Act. In the latter part of the chapter we
review developments and policies governing human research in
agencies other than DHEW, a history that has received compara-
tively little scholarly attention. We also discuss scandals in
human research conducted by the DOD and the CIA that came
to light in the 1970s and that influenced subsequent agency
policies.

Chapter 4. Ethics Standards in Retrospect

With the historical context established in chapters | through
3, we turn in chapter 4 to the core of our charge. Here we put
forward and defend three kinds of ethical standards for evaluat-
ing human radiation experiments conducted from 1944 to 1974.
These are (1) basic ethical principles that are widely accepted
and generally regarded as so fundamental as to be applicable to
the past as well as the present; (2) the policies of government
departments and agencies at the time; and (3) rules of profes-
sional ethics that were widely accepted at the time. We embed
these standards in a moral framework intended to clarify and
facilitate the difficult task of making judgments about the past.

25
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Part II. Case Studies

Chapter 5. Experiments with Plutonium, Uranium, and
Polonium

In chapter S, we look at the Manhattan Project plutonium-
injection experiments and related experimentation. Sick patients
were used in sometimes secret experimentation to develop data
needed to protect the health and safety of nuclear weapons
workers. The experiments raise questions of the use of sick
patients for purposes that are not of benefit to them, the role of
national security in permitting conduct that might not otherwise
be justified, and the use of secrecy for the purpose of protecting
the government from embarrassment and potential liability.

Chapter 6. The AEC Program of Radioisotope Distribution

In contrast to the plutonium injections, the vast majority of
human radiation experiments were not conducted in secret.
Indeed, the use of radioisotopes in biomedical research was
publicly and actively promoted by the Atomic Energy Commis-
sion. Among the several thousand experiments about which
little information is currently available, most fall into this
category. The Committee adopted a two-pronged strategy to
study this phenomenon. In chapter 6, we describe the system the
AEC developed for the distribution of isotopes to be used in
human research. This system was the primary provider of the
source material for human experimentation in the postwar
period. In studying the operation of the radioisotope distribution
system, and the related "human use" committees at local
institutions, we sought to learn the ground rules that governed
the conduct of the majority of human radiation experiments,
most of which have received little or no public attention. Also
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in this chapter we review how research with radioisotopes has
contributed to advances in medicine.

Chapter 7. Nontherapeutic Research on Children

The Committee then selected for particular consideration. in
chapter 7, radioisotope research that used children as subjects.
We determined to focus on children for several reasons. First, at
low levels of radiation exposure. children are at greater risk of
harm than adults. Second, children were the most appropriate
group in which to pursue the Committee's mandate with respect
to notification of former subjects for medical reasons. They are
the group most likely to have been harmed by their participation
in research, and they are more likely than other former subjects
still to be alive. Third, when the Committee considered how best
to study subject populations that were most likely to be exploited
because of their relative dependency or powerlessness, children
were the only subjects who could readily be identified in the
meager documentation available. By contrast, characteristics
such as gender, ethnicity, and social class were rarely noted in
research reports of the day.

Chapter 8. Total-Body Irradiation: Problems When
Research and Treatment are Intertwined

Moving from case studies focused on the injection or
ingestion of radioisotopes. chapter 8 shifts to experimentation in
which sick patients were subjected to externally administered
total-body irradiation (TBI). The Committee discovered that the
highly publicized TBI experiments conducted at the University
of Cincinnati were only the last of a series in which the govern-
ment sought to use data from patients undergoing TBI treatment
to gain information for nuclear weapons development and use.
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This experimentation spanned the period from World War 11 to
the early 1970s, during which the ethics of experimentation
became increasingly subject to public debate and government
regulation. In contrast with the experiments that flowed from the
AEC's radioisotope program, the use of external radiation such
as TBI did not in its earlier years involve a governiment require-
ment of prior review for risk. The TBI experimentation raises
basic questions about the responsibility of the government when
it seeks to gather research data in conjunction with medical
interventions of debatable benefit to sick patients.

Chapter 9. Prisoners: A Captive Research Population

In chapter 9 we examine experimentation on healthy
subjects, specifically prisoners, for the purpose of learning the
effects of external irradiation on the testes, such as might be
experienced by astronauts in space. The prisoner experiments
were studied because they received significant public attention
and because a literally captive population was chosen to bear
risks to which no other group of experimental subjects had been
exposed or has been exposed since. This research took place
during a period in which the once commonly accepted practice
of nontherapeutic experimentation on prisoners was increasingly
subject to public criticism and moral outrage.

Chapter 10. Atomic Veterans: Human Experimentation in
Connection with Bomb Tests

Chapter 10 also explores research involving healthy
subjects: human experimentation conducted in connection with
atomic bomb tests. More than 200,000 service personnel--now
known as atomic veterans--participated at atomic bomb test sites,
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mostly for training and test-management purposes. A small
number also were used as subjects of experimentation. The
Committee heard from many atomic veterans and their family
members who were concerned about both the long-term health
effects of these exposures and the government's conduct. In
seeking to reconstruct the story of human experimentation in
connection with bomb tests, we found need and opportunity to
examine the meaning of human experimentation in an occupa-
tional setting where risk is the norm.

Chapter 11. Intentional Releases: Lifting the Veil of Secrecy

In chapter 11 we address the thirteen intentional releases of
radiation into the environment specified in the Committee's
charter, as well as additional releases identified during the life of
the Committee. In contrast with biomedical experimentation,
individuals and communities were not typically the subject of
study in these intentional releases. The secret releases were to
test intelligence equipment, the potential of radiological warfare,
and the mechanism of the atomic bomb. While the risk posed by
intentional releases was relatively small, the releases often took
place in secret and remained secret for years.

Chapter 12. Observational Data Gathering

The final case study, in chapter 12, looks at two groups that
were put at risk by nuclear weapons development and testing
programs and as a consequence became the subjects of observa-
tional research: workers who mined uranium for the Atomic
Energy Commission in the western United States from the 1940s
to 1960s and residents of the Marshall Islands, whose Pacific
homeland was irradiated as a consequence of a hydrogen bomb
test in 1954. While these observational studies do not fit the
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classic definition of an experiment, in which the investigator
controls the variable under study (in this case radiation expo-
sure), they are instances of research involving human subjects.
The Committee elected to examine the experiences of the
uranium miners and the Marshallese because they raise impor-
tant issues in the ethics of human research not illustrated in the
previous case studies and because numerous public witnesses
impressed on the Committee the significance of the lessons to be
learned from their histories.

Chapter 13. Secrecy, Human Radiation Experiments, and
Intentional Releases

Part I concludes with an exploration of an important theme
common to many of the case studies--openness and secrecy in
the government's conduct concerning human radiation research
and intentional releases. In chapter 13 we step back and look at
what rules governed what the public was told about the topics
under the Committee's purview, whether these rules were
publicly known, and whether they were followed.

Part IIl. Contemporary Projects

Chapter 14. Current Federal Policies Governing Human
Subjects Research

Chapter 14 reviews the current regulatory structure for
human subjects research conducted or supported by federal
departments and agencies, a structure that has been in place since
1991. This "Common Rule" has its roots in the human subject
protection regulations promulgated by DHEW in 1974. The
historical developments behind these regulations are described
in chapter 3. Following a summary of the essential features of
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the Common Rule, chapter 14 discusses several subjects of
particular relevance to the Advisory Committee's work, such as
special review processes for ionizing radiation research, protec-
tion for human subjects in classified research, and audit proce-
dures of institutions performing human subjects research.

Chapter 15. Research Proposal Review Project

Chapter 15 describes the Research Proposal Review Project
(RPRP), the Advisory Committee's examination of documents
from research projects conducted at institutions throughout the
country, including both radiation and nonradiation proposals.
Documents utilized in the RPRP were those available to the local
institutional review boards (IRBs) at the institutions where the
research was conducted. The goals of the RPRP were to gain an
understanding of the ethics of radiation research as compared
with nonradiatton research; how well research proposals address
central ethical considerations such as risk, voluntariness, and
subject selection; and whether informed consent procedures
seem to be appropriate.

Chapter 16. Subject Interview Study

The RPRP discussed in chapter 15 reviewed documents
prepared by investigators and institutions and submitted in IRB
applications. This study was complemented by a nationwide
effort to learn about research from the perspective of patients
themselves, including those who were and were not research
subjects. The Subject Interview Study (SIS), described in
chapter 16, was conducted through interviews with nearly 1,900
patients throughout the country. The SIS aimed to learn the
perspectives of former, current, and prospective research
subjects by asking about their attitudes and beliefs regarding the
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endeavor of human subject research generally and their partici-
pation specifically.

Discussion of Part III

The RPRP tried to understand the experience of human
subjects research from the standpoint of the local oversight
process, while the SIS tried to understand it from the standpoint
of the participant. Although the two studies related to different
research projects and different groups of patients and subjects,
some common tensions in the human research experience
emerge in both projects, and they are described in the "Discus-
sion" section of part III. For example, it has long been recog-
nized that the physician who engages in research with patient-
subjects assumes two roles that could conflict: that of the
caregiver and that of the researcher. The goals inherent in each
role are different: direct benefit of the individual patient in the
first case and the acquisition of general medical knowledge in
the second case. The interviews with SIS participants suggest
that at least some patient-subjects are not aware of this distinc-
tion or of the potential for conflict. In our review of documents
in the RPRP we found that the written information provided to
potential patient-subjects sometimes obscured, rather than
highlighted, the differences between research and medical care
and thus likely contributed to the potential for patients to confuse
the two.
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Part IV. Coming to Terms with the Past, Looking Ahead
to the Future: Findings and Recommendations

Chapter 17. Findings

In chapter 17, our findings are presented in two parts, first
for the period 1944 through 1974 and then for the contemporary
period. These parts, in turn, are divided into findings regarding
biomedical experiments and those regarding population expo-
sures.

We begin our presentation of findings for the period 1944
through 1974 with a summation of what we have learned about
human radiation experiments: their number and purpose, the
likelihood that they produced harm, and how human radiation
experimentation contributed to advances in medicine. We then
summarize what we have found concerning the nature of federal
rules and policies governing research involving human subjects
during this period, and the implementation of these rules in the
conduct of human radiation experiments. Findings about the
nature and implementation of federal rules cover issues of
consent, risk, the selection of subjects, and the role of national
security considerations.

Our findings about government rules are followed by a
finding on the norms and practices of physicians and other
biomedical scientists for the use of human subjects. We then
turn to the Committee's finding on the evaluation of past
experiments, in which we summarize the moral framework
adopted by the Committee for this purpose. Next, we present
our findings for experiments conducted in conjunction with
atmospheric atomic testing, intentional releases, and other
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population exposures. The remaining findings for the histor-ical
period address issues of government secrecy and record keeping.

Our findings for the contemporary period summarize what
we have learned about the rules and practices that currently
govern the conduct of radiation research involving human
subjects, as well as human research generally, and about the
status of government regulations regarding intentional releases.

Chapter 18. Recommendations

Chapter 18 presents the Committee's recommendations to
the Human Radiation Interagency Working Group and to the
American people. The Committee's inquiry focused on research
conducted by the government to serve the public good--the
promotion and protection of national security and the advance-
ment of science and medicine. The pursuit of these ends--today,
as well as yesterday--inevitably means that some individuals are
put at risk for the benefit of the greater good. The past shows us
that research can bear fruits of incalculable value. Unfortunately,
however, the government's conduct with respect to some
research performed in the past has left a legacy of distrust.
Actions must be taken to ensure that, in the future, the ends of
national security and the advancement of medicine will proceed
only through means that safeguard the dignity, health, and safety
of the individuals and groups who may be put at risk in the
process.

Many of our recommendations are directed not to the past
but toward the future. The Committee calls for changes in the
current federal system for the protection of the rights and
interests of human subjects. These include changes in institu-
tional review boards; in the interpretation of ethics rules and
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policies; in the conduct of research involving military personnel
as subjects; in oversight, accountability, and sanctions for ethics
violations; and in compensation for research injuries. Unlike the
1944-1974 period, in which the Committee focused primarily on
research that offered subjects no prospect of medical benefit, our
recommendations for the future emphasize protections for
patients who are subjects of therapeutic research, as many of the
contemporary issues involving research with human subjects
occur in this setting. We also call for the adoption of special
protections for the conduct of human research or environmental
releases in secret, protections that are not currently in place.

We realize, however, that regulations and policies are no
guarantee of ethical conduct. If the events of the past are not to
be repeated, it is essential that the research community come to
increasingly value the ethics of research involving human
subjects as central to the scientific enterprise. We harbor no
illusions about the Pollyanna-ish quality of a recommendation
for professional education in research ethics; we call for much
more. We ask that the biomedical research community, together
with the government, cause a transformation in commitment to
the ethics of human research. We recognize and celebrate the
progress that has occurred in the past fifty years. We recognize
and honor the commitment to research ethics that currently exists
among many biomedical scientists and many institutional review
boards. But more needs to be done. The scientists of the future
must have a clear understanding of their duties to human
subjects and a clear expectation that the leaders of their fields
value good ethics as much as they do good science. At stake is
not only the well-being of future subjects, but also, at least in
part, the future of biomedical science. To the extent that that
future depends on public support, it requires the public's trust.
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There can be no better guarantor of that trust than the ethics of
the research community.

Finally, our examination of the history of the past half century
has helped us understand that the revision of regulations that
govern human research, the creation of new oversight mecha-
nisms, and even a scrupulous professional ethics are necessary,
but are not sufficient, means to needed reform. Of at least equal
import is the development of a more common understanding
among the public of research involving human subjects, its
purposes, and its limitations. Furthermore, if the conduct of the
government and of the professional community is to be improved,
that conduct must be available for scrutiny by the American
people so that they can make more informed decisions about the
protection and promotion of their own health and that of the
members of their family. It is toward that end that we close our
report with recommendations for continued openness in govern-
ment and in biomedical research. It is also toward that end that
this report is dedicated. Some of what is regrettable about the past
happened, at least in part, because we as citizens let it happen. Let
the lessons of history remind us all that the best safeguard for the
future is an informed and active citizenry.
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10

ATOMIC VETERANS: HUMAN
EXPERIMENTATION IN CONNECTION
WITH ATOMIC BOMB TESTS

In 1946, the United States conducted Operation Crossroads, the first
peacetime nuclear weapons tests, before an audience of worldwide press and
visiting dignitaries at the Bikini Atoll in the Pacific Marshall [slands. In 1949 the
Soviet Union exploded its first atomic bomb, and in December 1950, shortly after
the United States entered the Korean War, President Truman chose Nevada as the
site for "continental testing” of nuclear weapons. Testing of atomic bombs in
Nevada began in January 1951 and continued throughout the decade. Further
testing of atomic, then hydrogen, bombs took place in the Pacific. By the time
atmospheric testing was halted by the 1963 test ban treaty, the United States had
conducted more than 200 atmospheric tests and dozens of underground tests.'

The rules governing nuclear weapons tests were not spelled out by law or
handed down by tradition. They had to be created in ongoing interplay between
the new Atomic Energy Commission and the new Department of Defense.

The tests were important to many governmental agencies but, of course,
critical to the AEC and the DOD. The AEC, as the source of weapons design
expertise, was interested in the performance of new bomb designs and, along with
DOD, in the effects of the weapons. The DOD, and each of the armed services,
had particular interests in the use of the tests to learn how atomic wars could be
fought and won, if, as seemed quite possible at midcentury, they had to be. Along
with "civilian agencies,” such as the Public Health Service, the Veterans
Administration, and the Department of Agriculture, they shared an interest in civil
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defense against the use of the bomb in wartime and the impact of the bomb's use--
in peacetime tests as well as war--on the public health and welfare. The bomb
tests inevitably involved risk and uncertainty; safety was a basic and continued
concern, and the development of radiation safety practices and understanding was
therefore an essential part of the test program.

At its core, the test program was established to determine how well newly
designed nuclear weapons worked; but officials and researchers quickly saw the
need and opportunity to use the tests for other purposes as well. More than
200,000 people, including soldiers, sailors, air crews, and civilian test personnel,
were engaged to staff the tests, to participate as trainees or observers, and to
gather data on the effects of the weapons.

The Committee was not chartered to review the atomic bomb tests or the
experience of the troops present at the detonations. However, early in our tenure
we heard from veterans who participated in the tests, and their family members,
who urged that we include their experiences in our review. In testimony before
the Advisory Committee, "atomic vets" and their widows stated forcefully that all
those who participated in the bomb tests were in a real sense participants in an
experiment. It also was argued that biomedical experiments involving military
personnel as human subjects took place in connection with the tests. The interest
among atomic veterans and their families in the activities of the Advisory
Committee and the government's commitment to investigating human radiation
experiments was intense. When the Department of Energy established its
Helpline for citizens concerned about human radiation experiments, for example,
bomb-test participants and their family members were the single largest group of
callers among the approximately 20,000 calls received.

That the bomb tests were in some sense experiments is, of course, correct.
The tests of new and untried atomic weapons were, wrote the chief health officer
of the AEC's Los Alamos lab, "fundamentally large scale laboratory
experiments."? At the same time, although there was a real possibility that human
subject research had been conducted in conjunction with the bomb tests, the tests
were not themselves experiments involving human subjects.

The Committee reviewed the historical record to determine if human
experiments had taken place in connection with the tests. We found that
somewhere in the range of 2,000 to 3,000 military personnel at the tests did serve
as the subjects of research in connection with the tests. In most cases, these
research subjects were engaged in activities similar to those engaged in by many
other service personnel who were not research subjects. For example, some air
crew flew through atomic clouds in experiments to measure radiation absorbed by
their bodies, but many others flew in or around atomic clouds to gather data on
radiation in the clouds. The Defense Department generally did not distinguish
such research from otherwise similar activities, treating both as part of the duties
of military personnel. The experience of the atomic veterans illustrates well the
difficuity in locating the boundary between research involving human subjects
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and other activities conducted in occupational settings that routinely involve
exposure to hazards.

The more the Committee investigated the human research projects
conducted in conjunction with the bomb tests, the more we found ourselves
discussing issues that affected all the service personnel who had been present-at
the tests, and not just those who also had been involved as subjects of research.
This occurred both because of the boundary problem just described and because
critical decisions about initial exposure levels and follow-up of veterans were
generally not made separately for research subjects and other personnel present at
the tests. Legislation passed in 1984 and 1988 that provides the basis for
compensation to some atomic veterans similarly does not distinguish between
those veterans who were research subjects and the vast majority who were not.

In this chapter we present what we have leamed about human
experimentation conducted in conjunction with atomic bomb testing as well as
some observations about the experience of the atomic veterans generaily. In the
first section of the chapter we focus on research involving human subjects. We
begin by a review of the 1951-1952 discussions in which DOD biomedical
advisers considered the role of troops at the bomb tests and the need for
biomedical research to be conducted in conjunction with them. We then look at a
research activity that was given the highest priority by these advisers, the
psychological and physiological testing of troops involved in training maneuvers
at bomb tests and of officers who volunteered to occupy foxholes in the range of
one mile from ground zero. We next turn to the so-called flashblindness
experiments conducted to measure the effect on vision of the detonation of an
atomic bomb. Finally, we look at research in which men were used to help
measure the radiation absorbed by protective clothing, by equipment that humans
operated. and by the human body. We note at the outset that while the studies all
took place in the context of the atomic bomb, and therefore involved some
potential exposure to radiation, none of them were designed to measure the
biological effects of radiation itself (as opposed to the levels of exposure). A
basic reason this was so was the determination of the DOD and the AEC to keep
exposure levels of test participants below those at which acute radiation effects
were likely to be experienced (and therefore measurable).

In the second section of the chapter we discuss issues of concern to the
Committee that affected all the atomic veterans. We review how risk was
considered by AEC and DOD officials at the time the tests were being planned,
the creation and maintenance of records related to bomb-test exposure, and what
is now known about the longer-term risks of participation in the tests. We also
discuss the legacy of distrust among atomic veterans and their families that stems,
in part, from the failure to create and maintain adequate records. Finally, we
conclude with a discussion of what the atomic bomb-test experience tells us about
the boundary between experimental and occupational exposures to risk and some
lessons that remain to be learned from the experience of the atomic veterans.
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HUMAN RESEARCH AT THE BOMB TESTS

The Defense Department's Medical Experts: Advocates of Troop Maneuvers
and Human Experimentation

As we saw in the introduction, in 1949, when AEC and DOD experts met
to consider the psychological problems connected to construction of the proposed
nuclear-powered airplane, the NEPA project, there was a consensus that
America's atomic war-fighting capability would be crippled unless servicemen
were cured of the "mystical” fear of radiation.” When routine testing of nuclear
weapons began at the test site in Nevada in 1951, the opportunity to take action to
deal with this problem presented itself. DOD officials urged that troop maneuvers
and training exercises be conducted in connection with the tests. Whole military
units would be employed in these exercises, and participation, as part of the duty
of the soldier, would not be voluntary. DOD's medical experts simultaneously
urged that the tests be used for training and "indoctrination” about atomic warfare
and as an opportunity for research. The psychological and physiological testing
of troops to address the fear of radiation was the first of the research to take place;
this testing was largely conducted as an occupational rather than an experimental
activity.

In a June 27, 1951, memorandum to high DOD officials, Dr. Richard
Meiling, the chair of the secretary of defense's top medical advisory group, the
Armed Forces Medical Policy Council, addressed the question of "Military
Medical Problems" associated with bomb tests.* The memorandum made clear
that troops should be placed at bomb tests not so much to examine risk as to
demonstrate relative safety.

“Fear of radiation," Dr. Meiling's memorandum began, "is almost
universal among the uninitiated and unless it is overcome in the military forces it
could present a most serious problem if atomic weapons are used." In fact, “[i]t
has been proven repeatedly that persistent ionizing radiation following air bursts
does not occur, hence the fear that it presents a dangerous hazard to personnel is
groundless.” Dr. Meiling urged that "positive action be taken at the earliest
opportunity to demonstrate this fact in a practical manner."’

He continued, a "Regimental Combat Team should be deployed
approximately twelve miles from the designated ground zero of an air blast and
immediately following the explosion . . . they should move into the burst area in
fulfiliment of a tactical problem.” The exercise "would clearly demonstrate that
persistent ionizing radiation following an air burst atomic explosion presents no
hazards to personnel and would effectively dispel a fear that is dangerous and
demoralizing but entirely groundless."*

Dr. Meiling's proposal to put troops at the bomb tests in order to allay
their fears may well have been an echo of what the military already had in mind.
The Army's 1950 "Atomic Energy Indoctrination” pamphlet, a primer for soldiers,
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showed that the military was concerned that misperception of the effect of an air
burst could be damaging in combat. "[L]ingering radioactivity will be virtually
nonexistent in the case of the normal air burst.”"” it reassured the soldiers. The
greater danger, it told them, was the probability that "an unreasoning fear of
lingering radioactivity" would take "an unnecessary toll in American lives."*

While the tests provided an opportunity to allay fears, they simultaneously
provided the opportunity to gather data. In this regard, Dr. Meiling appeared to
be ahead of his military colleagues in expressing concern that the military was not
taking adequate advantage of the bomb tests as an opportunity for "biomedical
participation.” In February 1951, in fact, following tests in Nevada, he had urged
the DOD to incorporate "biomedical tests" into plans for future bomb tests.’

Meiling's suggestion that planning for biomedical tests be undertaken
wound its way through the secretary of defense's research and development
bureaucracy and fel! into the lap of the civilian-chaired Joint Panel on the Medical
Aspects of Atomic Warfare.'® Under the chairmanship of Harvard's Dr. Joseph
Aub, the Joint Panel was the gathering place for the small world of government
radiation researchers and their private consultants. Its periodic "Program
Guidance Reports” laid out the atomic warfare medical research agenda,
summarizing work that was ongoing and that which remained. At its meetings,
participants heard from the CIA on foreign medical intelligence, debated the need
for human experimentation, and learned of the latest developments in radiation
injury research, of the blast and heat effects of the bomb, and of instruments
needed to measure radiation effects.

In September 1951 the Joint Panel considered a draft report on
"biomedical participation" in bomb tests.'"' "It is, of course obvious," the report
noted, "that a test of a new and untried atomic weapon is not a place to have an
unlimited number of people milling about and operating independently.”

Planning was therefore in order. There were, the document explained, basic
criteria for "experimentation” at bomb tests. For example, "Does the experiment
have to be done at a bomb detonation; is it impossible or impractical in a
laboratory?""?

The document turned to "specific problems for future tests." The list of
twenty-nine problems was not intended to be all-inclusive, but was "designed to
show the types of problems which should be considered as a legitimate basis for
biomedical participation in future weapons tests." The term hAuman
experimentation was not used, and most of the items could be performed without
humans.”> However, the list included several examples of research involving
human subjects:

11. Effects of exposure of the eye to the atomic flash . . .

24. Measurements of radioactive isotopes in the
body fluids of atomic weapons test personnel . . .
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27. The efficiency and suitability of various
protective devices and equipment for atomic
weapons war . . .

28. Psychophysiological changes after exposure to
nuclear explosions.

29. Orientation flights in the vicinity of nuclear
explosions for certain combat air crews. "

By the end of the decade, human research would be conducted in all these
areas."

At the same September meeting, the Joint Panel also considered a
"Program Guidance Report” on the kinds of atomic warfare-related research that
needed to be conducted, in the laboratory as well as in the field. The areas
singled out for immediate and critical attention included the initiation of "troop
indoctrination at atomic detonations" and "psychological observations on troops
at atom bomb tests."'*

A section on "Biomedical Participation in Future Atomic Weapons Tests"
concluded that the next step should be

4.1 To complete present program and plan for
participation in future tests in light of results from
Operation GREENHOUSE [a prior atomic test
series]. These plans should include studies on the
effect of atomic weapons detonations on a troop
unit in normal tactical support {emphasis added]."”

Thus, while it was well known at the time that troops participated at the
bomb tests and were subjected to psychological testing, it now is evident that the
DOD's medical advisers advocated the presence of the troops at the tests for both
training and research purposes. The doctors were not alone in attaching high
priority to such research. The Joint Panel's September guidance punctuated,
perhaps echoed, the Armed Forces Special Weapons Projects's midsummer 1951
call for a "systematic research study . . . [to] provide a sound basis for estimating
troop reaction to the bomb experience and . . . the indoctrination value of the
maneuver."'®

The HumRRO Experiments

Just two months later, in November 1951, at a bomb test in the Nevada
desert, the Army conducted the first in a series of "atomic exercises."'® This
exercise was designed primarily to train and indoctrinate troops in the fighting of
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atomic wars. The exercise also provided an opportunity for psychological and
physiological testing of the effects of the experience on the troops.

Desert Rock was an Army encampment in Nevada adjacent to the nuclear
test site. At the exercise named Desert Rock I, more than 600 of the 5,000 men
present would be studied by psychologists from a newly created Army contractor.
the Human Resources Research Organization (HumRRO). HumRRO's research
was directed by Dr. Meredith Crawford, who was recruited by the Army from a
deanship at Vanderbilt University.”® The identity of all the participants involved
in the "HumRRO experiments,” and the further DOD research discussed later in
this chapter, is not known. The numbers of those who participated must be
reconstructed from available reports.”!

The highly publicized bomb test was well attended by military and
civilian officials. "Las Vegas, Nevada," Time magazine reported, "had not seen
so many soldiers since World War II. . . . The hotels were jammed with high
brass. ... [o]ut on the desert, 65 miles away 5,000 hand-picked troops were
getting their final briefing before Exercise Desert Rock I--the G.I.'s introduction
to atomic warfare."* The detonation, Representative Albert Gore (father of the
current Vice President), told the New York Times, was "the most spectacular event
I have ever witnessed. . . . As | witnessed the accuracy and cataclysmic effect of
the explosion, I felt the conviction that it might be used in Korea if the cease-fire
negotiations broke down."**

To render the experience more realistic, the observers and participants
were told to imagine that aggressor armies had invaded the United States and
were now at the California-Nevada border. An atomic bomb would be dropped,
with the troops occupying a position seven miles from ground zero. After the
detonations they would "attack into the bombed area."*

At their home base, two groups of troops--a control group that would stay
at home base and an experimental group that would go to Nevada--had listened to
lectures and seen films intended to "indoctrinate” them about the effects of the
bomb and radiation safety. Both groups were administered a questionnaire to
determine how well they had understood the information provided. Dr. Crawford
explained in a 1994 interview that "indoctrination," which today has a negative
connotation, was not intended to suggest misrepresentation of fact, but "had more
to do with attitude, feeling and motivation."® At Desert Rock, the experimental
group was given a further "non-technical briefing." They were "reminded that no
danger of immediate radiation remains 90 seconds after an air burst; that they
would be sufficiently far from ground zero to be perfectly safe without shelter;
and that with simple protection they could even be placed quite close to the center
of the detonation, with no harm to them."*

After the blast, a questionnaire was again administered to most of the
experimental subjects, and physiological measurements including blood pressure
and heart rates were taken. The questionnaire was designed to test the success of
the "indoctrination."?’” For example, questions included (answers in parentheses
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were those the HumRRO report stated were correct):

I. Suppose the A-bomb were used against enemy
troops by exploding it 2000 feet from the ground
and suppose all enemy troops were killed. How
dangerous do you think it would be for our troops to
enter the area directly below the explosion within a
day? (Not dangerous at all). . . .

6. If an A-bomb were exploded at 2000 feet, under
what conditions would it be safe to move into the
spot directly below, right after the explosion? (Safe
if you wore regular field clothing.)™

These answers were not correct. Answers to questions like the above
depend on weather conditions, the yield of the weapon, and the assumptions about
the degree of risk from low levels of exposure. For example, while an airburst
(where the fireball does not touch the ground) may result in little fallout in the
immediate area of the blast, it does not result in none; if rain is present, a
substantial amount of fallout may be localized.

Similarly, whereas the 1946 Bikini bomb tests at Operation Crossroads in
the Pacific had caused contamination so severe that many of the surviving ships
were scrapped, the question and answer provided said:

Some of the ships in the Bikini tests had to be sunk
because they were too radioactive to be used again.
(False).”

In a 1995 review of the 1951 questionnaire, the Defense Department
found that "changes/corrections/clarifications” would be in order for nine of the
thirty questions.”

[n January 1952, the Army surgeon general expressed “continuing interest
in the conduct of psychiatric observations," offering funds for “Psychiatric
Research in Connection with Atomic Weapons Tests Involving Troop
Participation.””' In March 1952, however, the Army and the Armed Forces
Special Weapons Project (AFSWP), which coordinated nuclear weapons activities
for the DOD, provided critical reflections on Desert Rock [. "[Olne is inevitably
drawn to the conclusion,” the Army reported, "that the results, though measurable,
were highly indeterminate and unconvincing. The limitations of evaluation were
inherent in the problem. Handicapped by a preconceived notion that there would
be no reaction, it took on the form of a gigantic experiment whose results were
already known. No well controlled studies could be undertaken which could
presume even superficial validity. .. ."** In a letter to the AEC, the AFSWP went
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further. Owing to the "tactically unrealistic distance of seven miles to which all
participating troops were required to withdraw for the detonation,"* troops might
get the wrong impression about nuclear warfare.

In 1994, Dr. Crawford reflected on the logic of testing for panic in an
environment that was thought to be too safe. "No troops," Dr. Crawford recalled,
"were exposed anywhere where anybody thought there was any danger, so you
might ask the question, so what? I've asked that question myself and I've thought
about it. It was the first HumRRO project. [t was really pretty well agreed upon
before I got up here from Tennessee . . . so we did what we could."*

Despite the reservations about the 1951 study, on May 25, 1952, the Army
conducted its second HumRRO experiment at the exercise called Desert Rock IV.
It was similar in methodology to the first experiment and involved about 700
soldiers who witnessed the shot and 900 who served in the control group as
nonparticipants.’® This time, to add more realism, the troops witnessed the blast,
an 11-kiloton weapon that was set off from the top of a tower, from four miles
from ground zero. By the end of the second research effort, there was even more
reason to question the utility of the experiments. HumRRO's report on Desert
Rock IV stated that while knowledge increased as a result of the indoctrination,
the actual maneuver experience did not produce significant improvement in test
scores and decreases were actually reported on some questions.*

In both Desert Rock I and Desert Rock IV, the Army hoped that the troops
who witnessed the blasts would disseminate information to the troops who stayed
at home base. However, the troops who participated in the exercises were warned
that discussion of their experiences could bring severe punishment, and the
researchers found that communication was at a minimum.”” Moreover, those who
stayed home, HumRRO found, "showed no evidence of great interest, of
extensive discussion, or of any important benefit from dissemination as a result of
the atomic maneuver."* Meanwhile, the experience that the participants had been
warned not to discuss and that was of little interest to their comrades was front-
page news throughout the country. "When they returned to camp,” Time reported
of the first Desert Rock exercise. "the men were quickly herded into showers.
Some were given test forms to fill out. Did you sweat? Did your heart beat fast
at any time? Did you lose bladder control? Most of the answers were no."*

Without any direct comment on the results of the Desert Rock I and [V
experiments, in September 1952, the Joint Panel urged that the psychological
research continue:

It is possible that inclination to panic in the face of
AW [atomic warfare] and RW [radiological
warfare] may prove high. It seems advisable,
therefore, to increase research efforts in the
scientific study of panic and its results, and to seek
means for prophylaxis. . . . The panel supports the
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point of view that troop participation in tests of
atomic weapons is valuable. As many men as
possible ought to be exposed to this experience
under safe conditions. Psychological evaluation is
difficult and results can be expected to appear
superficially trivial, but the matter is of such
extreme importance that the research should be
persisted in, utilizing every opportunity.*

Indeed. a third set of experiments was carried out in April 1953, at Desert
Rock V; this time, the number of participants is unknown.*'

The final HumRRO bomb test study was conducted in 1957 at Operation
Plumbbob.* No formal report was prepared, but the experience was recorded in a
personalized recollection by a HumRRO staffer.*’ Weather-related delays. the
departure of HumRRO staff, the continued redesign of the exercises, and the
failure of a fifth of the troops to return from a weekend pass in time for the events
took their toll. The researchers were not given the script used in the
indoctrination lectures to the troops. Thus, it was impossible for the researchers
to know whether incorrect responses were due to "lack of inclusion of the topic in
the orientation or to ineffective instruction.”* The research was to include
exercises such as crawling over contaminated ground.”’ But, yet again, the
researchers found that the safety rules in force precluded important study: “"shock
... and panic . . . would not be observed."*

There is no question that HumRRO activities were research involving
human subjects; the projects involved an experimental design in which soldier-
subjects were assigned either to an experimental or a control condition. Available
evidence suggests, however, that the Army did not treat HumRRO as a
discretionary research activity but as an element of the training exercise in which
soldiers were participating in the course of normal duty. The HumRRO subjects
were apparently not volunteers. Dr. Crawford in 1994 said of the HumRRO
subjects, "Whether they were requested to formally give their consent is pretty
unknowable because in the Army or any other military service people generally
do what they're asked to do, told to do."*’ Indeed, as HumRRO's initial report
stated, the primary purpose of the atomic exercise was training; "research was
necessarily of secondary importance."** However, Dr. Crawford felt confident
that the risks were disclosed. Because of the "number and intensity of briefings . .
. [n]o soldier, to our knowledge, went into the test situation with no idea about
what to expect. They were adequately informed."*

We now know that in 1952 the Defense Department's medical experts
were simultaneously locked in discussion of the need for psychological studies
and other human research at bomb tests and, as we saw in chapter 1, the need for
a policy to govern human experimentation related to atomic, biological, and
chemical warfare. In October of that year, the Armed Forces Medical Policy
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Council recommended that the Nuremberg Code be adopted, as it was by
Secretary Charles Wilson in 1953. What is still missing is information that might
show how, as seems to be the case, the same experts could have been having these
discussions without communicating the essence of them to those responsible for
conducting the human research at the tests. There is no evidence that the
investigators responsible for HumRRO were informed about the Wilson memo.
Dr. Crawford, for example, when queried in 1994, reported that he did not know
of the 1953 Wilson memorandum. [t is possible that HumRRO was not viewed as
being subject to the requirements stated in the Wilson memo despite the fact that
it was human research relating to atomic warfare. Although the experimental
variable was participation at a bomb test, arguably, the troops would have been
present at the test in any event, along with many thousands of other soldiers who
were not subjects in the HumRRO research.

Atomic Effects Experiments

At the same time that the third set of HumRRO experiments was being
conducted, in April 1953 at Desert Rock V, the Army called on several dozen
“volunteers for Atomic Effects Experiments."®® According to the Army, all were
officers familiar with the "experimental explosion involved" and were able to
personally judge "the probability of significant variations in {weapon] yield."
They were instructed to choose the distance from ground zero they would like to
occupy in a foxhole at the time of detonation, as long as it was no closer than
1,500 yards. If the surviving documentation is the measure, these officers, and
perhaps officer volunteers in the subsequent Desert Rock series, were the only
subjects of bomb-test research who signed forms saying that they were voluntarily
undertaking risk.’' The exposures were meant to set a standard for developing
"troop exposure programs and for confirming safety doctrine for tactical use of
atomic weapons."* '

An Army report on the volunteers at Desert Rock V concluded that there
would be "little more to be gained by placing volunteer groups in forward
positions on future shots."*> An April 24, 1953, Army memorandum
recommended termination of the program “as little will be gained in repeatedly
placing volunteers in trenches 2000 yards from ground zero."* However, officer
volunteers were called on again at the next Desert Rock exercises at the 1955
nuclear test series called Operation Teapot. Following Teapot, the Army
recommended that further experiments be conducted in which the volunteers
would be moved closer to ground zero, "until thresholds of intolerability are
ascertained."* This "use of human volunteers under conditions of calculated
risk," the Army told the AFSWP, "is essential in the final phase of both the
physiological and psychological aspects of the overall program.”*

In response, the AFSWP pointed out that the injury threshold could not be
determined "without eventually exceeding it."*’ The Army was essentially
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proposing human beings be exposed to the detonation’s blast effects to the point
of injury. The proposal, an AFSWP memo explained, would not pass muster
under the rules of the Nevada Test Site and was otherwise unacceptable:

In particular, it is significant that the long range
effect on the human system of sub-lethal doses of
nuclear radiation is an unknown field. Exposure of
volunteers to doses higher than those now thought
safe may not produce immediate deleterious effects;
but may result in numerous complaints from
relatives, claims against the Government, and
unfavorable public opinion, in the event that deaths
and incapacitation occur with the passage of time.™

If the Army wanted more data on blast effects. AFSWP declared, it should
proceed with laboratory experiments, for which money would be made available.
The AFSWP was not opposed to the kinds of activities that had previously taken
place at Desert Rock. But those activities, AFSWP's memo observed in passing,
“cannot be expected to produce data of scientific value."*

The Desert Rock experience was apparently repeated, again with officer
volunteers, in the next Nevada test series, the 1957 Operation Plumbbob.
Although the total number of officers involved in all of the "officer volunteer”
experiments is not known, it is probably fewer than one hundred.

The Flashblindness Experiments

Beginning with the 1946 Bikini tests, experiments with living things
became a staple of bomb tests. At Operation Crossroads, animals were penned on
the decks of target ships to study the effects of radiation. In the 1948 Sandstone
series at the Marshall Islands Enewetak Atoll, seeds, grains, and fungi were
added. In 1949, the AEC and the DOD began to coordinate the planning of the
biomedical experiments at tests and set up a Biomedical Test Planning and
Screening Committee to review proposals.”® Presumably, the human experiments
at bomb tests should have been filtered through this or some other review process
designated to consider experiments. Yet, in only one case--flashblindness
experiments--did this happen.

With Dr. Meiling's 1951 call for renewed DOD effort at biomedical
experimentation came a revival of the DOD-AEC joint biomedical planning.
From the start, thc AEC doubted DOD's willingness to cooperate.”' In a January
1952 letter to Shields Warren, Los Alamos's Thomas Shipman complained that
the committee was limited to reviewing proposals from civilian groups, and not
the military: "[1]f.” he wrote, the "AEC can not exercise a measure of control in
this matter, they might better withdraw from the picture completely and permit
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the military to continue on its own sweet way without the somewhat ludicrous
spectacle of an impotent committee's snapping its heels like a puppy dog.”* In
retrospect, Shipman wrote to Warren's successor in June 1956, the military's
refusal to participate "reduced that committee to impotence."®

Whatever its effectiveness, in 1952 the biomedical research screening
group did consider at least one of the military's flashblindness experiments.™
Flashblindness--the temporary loss of vision from exposure to the flash--was a
serious problem for all the armed services, but particularly for the Air Force.
Pilots flying hundreds of miles an hour in combat could not afford to lose
concentration and vision even temporarily.**

The flashblindness experiments began at the 1951 Operation Buster-
Jangle, the series that included Desert Rock [, with the testing of subjects who

Jangle, the series that included Desert Rock | testing of subjects
'orbit{ed] at an altitude of 15,000 feet in an Air Force C-54 approximately 9 miles
from the atomic detonation. . . ."*® The test subjects were exposed to three

detonations during the operation, after which changes in their visual acuity were
measured.”” Although these experiments were conducted at bomb tests that
potentially exposed the subjects to ionizing radiation, the purpose of the
experiment was to measure the thermal effects of the visible light flash, not the
effects of ionizing radiation.

When another experiment was proposed for Operation Tumbler-Snapper.
the 1952 Nevada tests, the AEC sought a "release of AEC responsibility" on
grounds that “there is a possibility that permanent eye damage may result."* It is
not clear how the military responded, but the experiment proceeded. Twelve
subjects witnessed the detonation from a darkened trailer about sixteen kilometers
from the point of detonation.”” Each of the human "observers" placed his face in a
hood; half wore protective goggles, while the other haif had both eyes exposed.”
A fraction of a second before the explosion, a shutter opened, exposing the left
eye to the flash.”' Two subjects incurred retinal burns, at which point the project
for that test series was terminated.”” The final report recorded that both subjects
had "completely recovered."”

At the 1953 tests, the Department of Defense engaged in further
flashblindness study.” During this experiment, "twelve subjects [dark-adapted]
in a light-tight trailer were exposed to five nuclear detonation flashes at distances
of from 7 to 14 miles."”

The flashblindness experiments were the only human experiments
conducted under the biomedical part of the bomb-test program and the only
human experiments where immediate injury was recorded. They were also the
only experiments where there is evidence of any connection to the 1953 Wilson
memorandum applying the Nuremberg Code to human experimentation.

Recently recovered documents show that upon a 1954 review of a report
showing the injuries at the 1952 experiment, AFSWP medical staff immediately
declared that "a definite need exists for guidance in the use of human volunteers
as experimental subjects."” Further inquiry revealed that a Top Secret policy on
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the subject existed. That policy detailed "very definite and specific steps” that
had to be taken before volunteers could be used in human experimentation. But,
the AFSWP wrote, "No serious attempt has been made to disseminate the
information to those experimenters who had a definite need-to-know."”

Nonetheless, some form of consent was obtained from at least some of the
flashblindness subjects. In a 1994 interview. Colonel John Pickering, who in the
1950s was an Air Force researcher with the School of Aviation Medicine, recalled
participating as a subject in one of the first tests where the bomb was observed
from a trailer, and his written consent was required. "When the time came for
ophthalmologists to describe what they thought could or could not happen, and
we were asked to sign a consent form, just as you do now in the hospital for
surgery, | signed one."™ There is no documentation showing whether subsequent
flashblindness experiments, which followed upon the issuance of the secretary of
defense's 1953 memorandum, required informed and written consent. However,
given the recollection of Colone! Pickering and the military tradition of providing
for voluntary participation in biomedical experimentation, this may well have
been the case. (A report on a flashblindness experiment at the 1957 Plumbbob
test uses the term volunteers;” a report on 1962 "studies" at Dominic 1 provides
no further information.)®

In early 1954 the Air Force's School of Aviation Medicine reported that
animal studies and injuries at bomb tests (to nonexperimental participants) had
shown that potential for eye damage was substantially worse than had been
understood.” Studies of flashblindness with humans continued in both field and
laboratory tests through the 1960s and into the 1970s. These experiments tested
prototype versions of eye protection equipment, and the results were used to
recommend requirements for eye protection for those exposed to atomic
explosions.*

Research on Protective Clothing
A

In late 1951, following the first Desert Rock exercise, the government
conducted Operation Jangle, a nuclear test series that detonated two nuclear
weapons, one on the surface and one buried seventeen feet underground. The two
Jangle shots were tests where the weapon's fireball touched the ground. Whena
nuclear weapon'’s fireball touches the ground it creates much more local fallout
than an explosion that bursts in the air. Consequently, these tests posed some
potential hazard to civilians who lived near the test site and to test observers and
participants.

Two weeks before Jangle the DOD requested an additional 500 observers
at each of the Jangle shots, to acclimate the troops to nuclear weapons. The AEC
advised against the additional participants, declaring that “[t]his [the first
detonation]} was an experiment which had never been performed before and the
radiological hazards were unpredictable.” In the AEC's view, no one should
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approach ground zero for three or four days after the surface shot.”

The AEC seems to have been successful in persuading the Department of
Defense not to include the extra observers, but the DOD did not agree to the
AEC's suggestion on approaching ground zero. Four hours after the first shot, the
DOD conducted research involving troops who were accompanied by radiation
safety monitors. Eight teams of men walked over contaminated ground for one
hour to determine the effectiveness of protective clothing against nuclear
contamination.** Similar tests were conducted after the second shot at Jangle, but
this time after a longer period. Five days after the shallow underground shot, men
crawled over contaminated ground, again to determine the effectiveness of
protective clothing.* Other men rode armored vehicles through contaminated
areas to check the shielding effects of tanks and to check the effectiveness of air-
filtering devices.” According to the final report, the protective clothing was
"adequate to prevent contact between radioactive dust and the skin of the
wearer."™

The information on this research is limited. The only mention of the
subjects in the report reads, "The volunteer enlisted men, too numerous to
mention by name, who participated in the evaluation of protective clothing were
of great assistance which is gratefully acknowledged."® It is likely that at the
time these men were not viewed as subjects of scientific research but rather as
men who had volunteered for a hazardous or risky assignment. We know nothing
about what these men were told about the risks or whether they felt they could
have refused the assignment if they had an interest in doing so.

The Jangle activities are a good illustration of difficulties in drawing
boundaries in the military between activities that are research involving human
subjects and activities that are not. Although the Jangle evaluation was likely not
considered an instance of human research at the time, it has many similarities to
ground-crawling activity conducted several years later, not in conjunction with a
nuclear test, that was treated as research involving human subjects. In 1958
ninety soldiers at Camp Stoneman, in Pittsburg, California, were asked to perform
"typical army tactical maneuvers” on soil that had been contaminated with
radioactive lanthanum.” The soldiers were then monitored for their exposure to
study beta contamination from this nonpenetrating form of radiation. In 1963
soldiers were again asked to maneuver on ground contaminated with artificial
fallout, this time at Camp McCoy in Wisconsin.”'

The plans for the 1958 maneuvers, which were administered by the Navy's
Radiological Defense Laboratory, had been submitted for secretarial approval, as
was required for biomedical experiments involving Navy personnel.”? In
accordance with the Navy rules, the soldiers signed "written statements of
voluntary participation."” During the 1963 experiments the Army processed the
activity under its 1962 regulation on human experimentation (AR 70-25).** This
rule, a public codification of the secretary of defense's 1953 Nuremberg Code
rule, also required secretarial review and written consent.”*
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Cloud-Penetration Experiments

What are the dangers to be encountered by the
personnel who fly through the cloud?--How much
radiation can they stand?--How much heat can the
aircraft take?--Can the ground crews immediately
service the aircraft for another flight?--1f so, what
precautions are necessary to insure their safety?™

The Air Force felt that it was essential to answer these questions. To do
50, it carried out experiments, including some with animals and a few with
humans.

At the first atomic tests the military used remote-controlled aircraft, called
"drones,” to enter and gather samples from atomic clouds in order to estimate the
yield and learn the characteristics of the weapon being tested. Military pilots did.
however, "track" mushroom clouds, gathering information and plotting the cloud's
path in order to warn civilian aircraft. During a 1948 test. a cloud tracker piloted
by Colonel Paul Fackler inadvertently got too close to a cloud. But after the
accident, Colonel Fackler commented. "'No one keeled over dead and no one got
sick.”¥ Colonel Fackler's experience, an Air Force history later recorded,
showed that manned flight through an atomic cloud "would not necessarily result
in a lingering and horrible death."™

Some of the trackers had "sniffers" on their aircraft to collect small
samples. The Air Force conducted experimental sampling missions at 1951 tests
and later permanently replaced the drones with manned aircraft because drones
were difficult to use, and they often did not get the quality samples of the atomic
cloud that Atomic Energy Commission scientists desired. By Operation Teapot
(1955), the AEC considered the testing of a nuclear device "largely useless”
unless sampler aircraft were used to obtain fission debris that would be used to
estimate the nuclear weapon's performance.”

As the sampling mission became routine. a new mission in the clouds
began. At Teapot the Air Force performed the first manned “early cloud
penetration.” The phrase was used by the Air Force to refer to missions
conducted as soon as minutes after detonation of the test weapon. The main
purpose was to discover the radiation and turbulence levels within the cloud at
early times after detonation.

Like the first sampling missions, the first early cloud-penetration missions
were conducted by unmanned drone aircraft. In 1951 Colonel (now General) E.
A. Pinson, an Air Force scientist who had earlier conducted tracer experiments on
himself and other scientists, placed mice aboard a drone aircraft; in 1953 he flew
mice, monkeys, and instrumentation in drone aircraft through atomic clouds.
Pinson concluded that the radiation risk from flying manned aircraft through
atomic clouds could be controlled by monitoring the external gamma dose.'™ But
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the Air Force was not convinced and asked Pinson to follow up the animal
experiments with studies with humans during Operation Teapot (1955) and
Operation Redwing (1956) to confirm the results. This research appears to have
involved a small number of subjects, perhaps in the range of a dozen or so.

Pinson designed the human experiments to "learn exactly how much
radiation penetrates into the human system"'”' when humans flew through a
mushroom cloud. The Air Force had pilots swallow film contained in small
watertight capsules. The film was attached to a string held in their mouths, so
that it could be retrieved at the end of the mission.'” When the film was
retrieved, the researchers compared the exposures measured inside the human
body with those measured on the outside. They found that the doses measured
outside the body were essentially identical to the doses inside the body; this was a
critical finding, because it meant that surface measurements would be
“representative of the whole-body dose.”'®

For the experiment, the AEC test manager for Teapot waived the AEC's
test-exposure limit of 3.9 roentgens and permitted four Air Force officers to
receive up to 15 roentgens whole-body radiation.'™® The exemption was "based
on the importance of [the project] to the Military Effects Test program and the
fact that radiation up to 15 R may be necessary for its successful
accomplishment.”'” When the air crews entered the atomic clouds, they
measured dose rates of radiation as high as 1,800 rad per hour. Since the crews
were in the cloud for such a short period of time, however, the actual doses were
much lower than 1,800 R.'® The maximum reported dose received on a single
mission was 17 R,'”” higher than the 15 R authorized for the project. Since the air
crews flew on several missions, two of the crew members received more than 17
R.IOR

A year later, at Operation Redwing, where the atomic and hydrogen
bombs were tested, the Air Force conducted another series of experimental cloud
penetrations. Part of the Redwing experiment was to measure the hazard from
inhaling or ingesting radioactive particles while flying through a mushroom
cloud. When mice and monkeys were flown through clouds during earlier tests
they were placed in ventilated cages to determine the hazard from inhaling
radioactive particles. The studies found that the hazard from inhalation was less
than | percent of the external radiation hazard. As General Pinson put it, "In
other words, if the internal hazard were to become significant, the external hazard
would be overwhelming."'® To confirm this finding, Pinson undertook a similar
experiment with humans, and again, as with the Teapot experiment, Pinson was a
subject as well as a researcher. To perform the experiment, no filters were
installed in the penetration aircraft.''® Again, it is estimated that about a dozen
subjects were involved.

The military this time set the authorized dosage (the maximum dosage to
which Pinson could plan to have people exposed) at 25 R and a limiting dosage
(in which case a report had to be filed) at SOR.""" During the experiment
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"maxtmum radiation dose rates as high as 800 r/hr were encountered, and several
flights yielded total radiation doses to the crew of 15 r.""'? (To measure the
internal dose of radiation the scientists analyzed urine samples and used whole-
body counters.)

The project, as Pinson's final report noted, marked the transition from
animal experimentation to human measurement:

Although a considerable amount of experimentation
had been done with small animals which were
flown through nuclear clouds, the early cloud-
penetration project of Operation Redwing was the
first instance in which humans were studied in a
similar situation.'"

The results confirmed those of the animal experiments. The intemal
hazard of radiation was insignificant relative to the external hazard.
Consequently, the researchers recommended "that no action be taken to develop
filters for aircraft pressurization systems nor to develop devices to protect flight
crews from the inhalation of fission products.”'"

Experimental Purpose: Military Tactics, Money, and Morale

Why was the Air Force interested in showing that atomic clouds could be
penetrated soon after a detonation?

Most important, the military wanted to assure itself that it was safe for
combat pilots to fly through atomic clouds, if need arose during atomic war. But
the research did not make much of a scientific contribution. Researchers had
already established the levels of radiation in atomic clouds by flying drone
aircraft through them, and there was nothing pathbreaking about humans being
exposed to levels of radiation under 25 R. General Pinson later noted, "there are
no research people that [ know of that gave a damn [about manned early cloud-
penetration experiments], because this is . . . a negligible contribution to research
and scienfce]--scientifically, you know, this contributes less than [ suspect
anything I've ever done . . . its only virtue is the practical use of it."'"*

From the scientific perspective the data would not likely be of great use;
from an immediate practical perspective human data were felt to be essential for
reassurance. Should the Air Force have been satisfied with the wealth of data it
had from the drone experiments? [n retrospect Pinson found the question
difficult. "There's reason to say, 'Well, you should have been satisfied with the
data that had been gathered with the drones.' But, you know, these are hard-
nosed, practical people that--that put their life on the line and in military combat .
.. where the hazards are far greater than in this modest exposure to radiation.”""*

The budget also played a key role in cloud-penetration research, as well as
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the related decontamination experiments, which will be discussed shortly. The
Defense Department declared that the knowledge gained through its cloud-
penetration experiments would save "the taxpayers thousands upon thousands of
dollars” because there would be no need to develop special protective clothing or
equipment. which had been thought to be necessary.'"’

As in the case of the HumRRO experiments and the troop maneuvers,
indoctrination and morale were important forces behind the experimentation.
"Perhaps the most important problem of all." a popular men’s magazine of the day
wrote about the Teapot experience, "might be a psychological resistance of
combat pilots and crews flying into the unknown dangers of hot, radio-active
areas."'"™ The press, therefore, depicted the Teapot experiment as a message to
the world--pilots can fly through atomic clouds safely.

Research, Consent, and Volunteerism

Like the HumRRO experiments, the cloud flythrough experiments were
treated as occupational, rather than experimental, activities. None of the
participants signed consent forms, and waivers to dose limits were sought, and
approved, under the process followed for the nonexperimental flythrough
activities. In 1995 General Pinson said that he had not been aware of the ethical
standards declared in the 1953 secretary of defense memorandum. If he had been,
he "would have gotten written consent from the people that were involved in
this."""

A 1963 Air Force history of the cloud-sampling program does not describe
the process of crew and pilot selection, but does provide a perspective:

The Strategic Air Command pilots picked to fly the
F-84G sampler aircraft were pleased to learn that
they were doing something useful, . . . not serving
as guinea pigs as they seriously believed when first
called upon to do the sampling.'®

Did the personne! understand the nsks? Some of them surely did. The
aircraft carried airmen and scientific observers. Because the scientific observers
were the very scientists who designed the experiments, they certainly understood
the radiation risks as well as anyone could be expected to. In this way, the cloud
flythrough experiments exemplified the ethic of researcher self-experimentation.
As Pinson recalled in 1995, "If you are going to do something like this and you
think it's safe to do it, then you shouldn't ask somebody else to do it. The way
you convince other people that at least you think it's all right, is do it yourself."'*'

The nonscientists were briefed and informed that the risks from their
radiation exposure would be minimal.'*> A pilot in the cloud-tracking activities
recalled one of the briefings: "The scientists line up at a briefing session and tell
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you there's no danger if you will follow their instructions carefully. In fact, they
almost guarantee it."'?

But many of the pilots seemed to have been neither worried at the prospect
of risk nor excited at the prospect of glory. Pinson, for example, described the
attitude of the pilot who flew his aircraft as "martter of fact."'** And at Operation
Teapot, Captain Paul M. Crumley, project officer for the early cloud penetrations,
stated, "We consider these flights routine. Neither the pilots nor observers are
unduly concerned over the fact that no one else has flown into an atomic cloud so
soon after detonation."'?*

Decontamination Experiments

In conjunction with the Teapot cloud flythrough experiment, the military
also conducted an experiment on ground crews "to determine how soon these
same aircraft could be reserviced and made ready to fly again."'* The Air Force
used the contaminated aircraft from the early cloud-penetration experiment.'*’
The research sparked a debate between the Air Force and the AEC over the costs
and benefits of safety measures, a debate that was itself resolved by further
experimentation.

In one part of the "experimental procedure,” personnel (the number
involved is not reported) rubbed their gloved hands over a contaminated fuselage,
and in another part "the bare hand was also rubbed over a surface whose detailed
contamination was known and a radioautograph of the hand surfaces [was]
made."'”* None of the "survey team" exceeded the AEC's gamma exposure limit
of 3.9 R.'”® Concluding that aircraft did not need to be "washed down" or
decontaminated after they flew through the atomic clouds, Colonel William
Kieffer, deputy commander of the Air Force Special Weapons Center, proposed
that decontamination procedures be eliminated except in extreme circumstances.
This change in procedures might cause overexposures, Kieffer wrote, but they
would be acceptable as long as "dangerous" dosages would be avoided.'*

The proposal was not warmly received by the AEC. Los Alamos's
Thomas Shipman complained that the goal should be to reduce exposures to
zero."*' Harold Plank, a Los Alamos scientist who was in charge of the cloud-
sampling project and who rode along on many of the cloud-sampling missions,
said, "Kieffer simply could not understand the philosophy which regards every
radiation exposure as injurious but accepts minimum exposures for critical
jobs."'32

Kieffer suggested a compromise; test the proposal with only one or two
sampler aircraft.'’’ Plank objected, but the AEC test manager promised to "do
everything possible to obtain a waiver of AEC operating radiological safety
requirements."'** The Air Force carried out the study during the 1957 Operation
Plumbbob. An additional plane was flown through the atomic clouds created by
five "events" to determine the hazard from the Air Force's proposed procedures.'*’
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The study showed that decontamination would be necessary to prevent
overexposures at test sites.”*® In the end, the Air Force was unsuccessful in its
attempt to change the decontamination procedures for sampler aircraft.

We do not know how the Air Force viewed this activity. Given that it did
not treat the cloud flythroughs as an experiment, it is unlikely that the Air Force
considered the ground personnel activity to be an experiment. There is no record
of what the ground personnel were told or whether they were volunteers.

THE BOMB TESTS: QUESTIONS OF RISK, RECORDS, AND
TRUST

In this chapter, the Advisory Committee reviewed six different activities
that were conducted in conjunction with bomb tests that today we would consider
research involving human subjects.'”” Only two of the six--the "atomic effects
experiments" conducted on officer volunteers and the flashblindness experiments-
-were clearly treated as instances of human research at the time. The six human
research projects likely included no more than 3,000 of the more than 200,000
people who were present during the bomb tests.”* Some of the research subjects,
perhaps as many as several hundred, were placed at greater risk of harm than the
other bomb-test participants who were not also research subjects. However, most
of the research subjects were not. At this point, we turn to a consideration of
several issues that affect all atomic veterans, regardless of whether they were also
research subjects. These include how at the time the DOD and the AEC
determined what exposures would be pemmitted, issues of record keeping, and
what is known today about long-term risks and participation in the bomb tests.

AEC and DOD Risk Analysis for Exposure at Bomb Tests

In counseling human subject research at bomb tests, the Joint Panel on the
Medical Aspects of Atomic Warfare stated that the research had to be performed
under "safe conditions." What "safe" meant for all those exposed, both
experimental subjects and other military participants at the bomb tests, was
subject to arrangements between the AEC and the DOD.'* While the military, of
course, is responsible for the safety of its troops, the AEC had responsibility for
the safe operation of the Nevada and Pacific sites at which the weapons were
tested. "Secrecy," summarized Barton Hacker, a DOE-sponsored historian of the
bomb tests, "so shrouded the test program . . . that such matters as worker safety
could not then emerge as subjects of public debate."'“

As we have seen in the case of the cloud flythrough research, by the mid-
1950s the AEC and the Defense Department had arrived at a method of operation
through which waivers to the basic radiation safety standards for the tests would
be granted for particular activities. In the early 1950s, in the context of the Desert
Rock exercises, the AEC and the DOD established the precedent for departure

474



165

Chapter [0

from the standards that the AEC relied on for its own bomb-test work force.

At this time the AEC was the main source of expertise on radiation
effects. Its guidepost for its own workers (at the Nevada Test Site and elsewhere)
was the 3 R per thirteen-week standard established for occupational risk by a
private organization (the National Committee on Radiation Protection). This
level, it may be recalled from the debates on nuclear airplane experimentation
(discussed in chapter 8), was well below that at which the experts assumed acute
radiation effects, such as would limit combat effectiveness, could occur.'*!

In 1951, the Los Alamos Laboratory, the AEC's right hand in weapons test
management, called on the Division of Biology and Medicine's director, Shields
Warren, for "official but unpublicized authority to permit exposures up to 3.9t"
for AEC test personnel.'*? Warren granted the request, counseling that "this
Division does not look lightly upon radiation excesses."'*

As we have seen, the DOD shortly thereafter determined to use the tests
for troop maneuvers and did so at Desert Rock 1, keeping the troops at seven
miles distance during the detonation. In early 1952 the DOD asked the AEC to
endorse its request to station troops at Desert Rock IV as close as 7,000 yards
from ground zero (approximately four miles), far closer than the seven-mile limit
the AEC permitted its own test-site personnel. The AEC's Division of Military
Applications was willing to concur. Shields Warren, however, dissented on
grounds of safety.'* The dispute was settled when AEC Chairman Gordon Dean
advised DOD that "the Commission would enter no objection to stationing troops
at not less than 7000 yards from ground zero," provided that proper precautions
were taken,'*

Even so, an internal review of the Desert Rock IV exercise by the Division
of Military Applications, generally supportive of DOD's request for troop
maneuvers, raised questions about the wisdom of deviation from the AEC
standard--and the potential for "delayed" casualties.'*

Determined to proceed, DOD called for "a study to be made to determine
the minimum distance from ground zero that shouid be permitted in a peacetime
maneuver.""” A December 1952 report recommended that dosages for Army
personnel be above the limit set by the AEC for its personnel. The soldiers, by
comparison with the AEC personnel, would be exposed "very infrequently." The
report summarized the state of knowledge:

There is no known tolerance for nuclear radiation,
that is, there is no definite proof that even small
doses of nuclear radiations [sic] may not, in some
way, be harmful to the human body. On the other
hand, there is no evidence to indicate that, within
certain limits, nuclear radiation has injured
personnel who have been exposed to it.'**
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In response to the DOD's proposal to assume full respons_ib@lity for
physical and radiological safety of troops and troop observers within the Nevada
Test Site, the AEC stated that general safety practice and criteria at the Nevada
Proving Grounds was, and must continue to be, the responsibility of the AEC.
The AEC did, however, "accept the proposal that the DOD assume full
responsibility for physical and radiological safety of troops and all observers
accompanying troops within the maneuver areas assigned to Exercise Desert
Rock V, including establishment of a suitable safety criteria." The AEC further
explained that

The Atomic Energy Commission adopts this
position in recognition that doctrine on the tactical
use of atomic weapons, as well as the hazards
which military personnel are required to undergo
during their training, must be evaluated and
determined by the Department of Defense.

The Atomic Energy Commission has, however,
established safety limits. . . . We consider these
limits to be realistic, and further, are of the opinion
that when they are exceeded in any Operation, that
Operation may become a hazardous one. So that we
may know in which particulars and by how much
these safety standards are being exceeded, we desire
that the Exercise Director transmit to the Test
Manager a copy of his Safety Plan. .. .'*

For the spring 1953 Desert Rock V exercises, the DOD deemed the
permissible limit for the troops (for a test series) to be 6 R."*® In the case of the
officer volunteers, a 10 R test limit was agreed to, with the proviso that "it is not
intended that these exposures result in any injury to the selected individuals."'"*'
The Army's limit at Desert Rock was well below the level understood to
potentially cause acute effects and far below the recommendation of Brigadier
General James Cooney that the military depart from the "infinitesimal” industrial
and laboratory limits and accept 100 roentgens for a single-exposure limit.'> But
the level was not only higher than the AEC level but also above the 0.9 R per
week being urged by the British and Canadians, partners in U.S. testing.'*® (The
AEC itself objected that a 0.9 R-per-week limit would make testing at Nevada
impractical.)'*

Interestingly, in 1952 the Navy, also faced with the need for more-realistic
training exercises, considered spraying radioactive materials on ships during
training exercises. The Navy's Bureau of Medicine (BuMed) rejected the
proposal. BuMed told the chief of naval operations that while it "fully
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appreciates” the need for more "realistic radiological defense training," it could
not approve the use of radioisotopes in a form other than "sealed sources
commonly used in basic training . . . since such use might produce an internal
radiation hazard serious enough to outweigh the advantages of area contamination
for training purposes.”'*’

By the mid-1950s, AEC test health and safety staff were continually
concerned about radiation safety at the tests and the failure to reduce them to a
predictable and assuredly safe routine. "There are,” Los Alamos Health Division
leader Thomas Shipman wrote to the AEC Division of Biology and Medicine's
Gordon Dunning in 1956, "two basic facts . . . which must never be lost sight of.
The first of these is that the only good exposure is zero. .. . The second fact is
that once the button for a bomb detonation is pushed you have to live with the
results no matter what they are. . ..""* In fact, while the AEC had set a limit of
50 kilotons (more than twice the power of the Hiroshima and Nagasaki bombs)
for Nevada tests, this limit had already been exceeded by 10 kilotons in 1953."
“It is all very nice,” Shipman wrote in another 1956 memorandum, "to have a
well-meaning Task Force commander who by a stroke of the pen can absolve our
radiologic sins, but somehow [ do not believe that overexposures are washed
away by edict."'*® Shipman's comments illustrate an acute awareness among
experts at the center of the testing program of the real and continuing element of
risk and uncertainty in the attempt to define and control exposures at the bomb
tests.

The Aftermath of Crossroads: Confidential Record Keeping to Evaluate
Potential Liability Claims

In the midst of the Korean and Cold Wars, researchers and generals were
focused on the short-term effects of radiation, not effects that might take place
years later. Thus, the benefits from knowledge about the bomb, or training of
troops in its use, loomed large, and the risks from long-term exposure likely
seemed distant and small. Government officials undertook to guard against acute
radiation effects; the surviving documentation indicates that they were
remarkably successful. Of the more than 200,000 service participants in the tests,
available records indicate that only about 1,200 received more than today's
occupational exposure limit of 5 rem, and the average exposure was below 1
rem."*® But there was no certainty that lower exposures were risk free.

During the summer of 1946, the contamination of ships at the Crossroads
tests put officials and medical experts on alert to the radiation risk posed to
participants at atomic bomb detonations. "[D]ifficult and expensive medico legal
problems," Crossroads medical director Stafford Warren feared, "will probably
occur if previously contaminated target ships are ‘cleared’ for constant occupancy
or disposal as scrap."'* A "Medico-Legal Advisory Board" sought to deal with
these questions,'"' and the Navy created a research organization dedicated to the
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study of decontamination and damage to ships.'*:
Concern for long-term liability stimulated by Crossroads led to more steps

to guard against the legal and public relations implications if service personnel
exposed to radiation filed disability claims.

In the fall of 1946, General Paul Hawley, administrator of the Veterans
Administration, "became deeply concerned about the problems that atomic energy
might create for the Veterans Administration due to the fact that the Armed
Services were so actively engaged in matters of atomic energy.”'*’ In August
1947 Hawley met with representatives of the surgeon general's offices of the
military services and the Public Health Service.'"® The meeting was also artended
by former Manhattan Project chief General Leslie Groves,'*® (Groves reportedly
was "very much afraid of claims being instituted by men who participated in the
Bikini tests.”)'® An advisory committee was created, which included Stafford
Warren and Hymer Friedell, Warren's deputy on the Manhattan Project medical
team. The committee was given the name "Central Advisory Committee," as "it
was not desired to publicize the fact that the Veterans Administration might have
any problems in connection with atomic medicine, especially the fact that there
might be problems in connection with alleged service-connected disability
claims."'®’

The committee recommended the creation of an "Atomic Medicine
Division" of the VA to handle "atomic medicine matters" and a radioisotope
section to "implement a Radioisotope Program."'® The committee further
recommended that "for the time being, the existence of the Atomic Medicine
Division be classified as ‘confidential' and that publicity be given instead to the
existence of a Radioisotope Program."'®®

This history is contained in a 1952 report presented by Dr. George Lyon to
the National Research Council.'”® The 1952 report records that "General Hawley
took affirmative actions on these recommendations and it was in the manner
described that the Radioisotope Program was initiated in the Fall of 1947."'"'
Lyon, who had worked with Stafford Warren at Crossroads, was appointed
special assistant to the VA's chief medical director for atomic medicine, and
through 1959 served in a variety of roles relating to the VA's atomic medicine
activities. Dr. Lyon's 1952 report recounts that he was present at the August 1947
meeting and involved in the deliberations of the Central Advisory Committee, as
well as subsequent developments.'”

Working with the VA and the Defense Department, we sought to retrieve
what information could be located regarding the Atomic Medicine Division and
any secret record keeping in anticipation of potential veterans' claims from
radiation overexposures. Among the documents found was a Confidential August
1952 letter to the attention of Dr. Lyon, in which the Defense Department cailed
for comment on the Army's proposal to "eliminate the requirement for
maintaining detailed statistical records of radiological exposures received by the
Army personnel."'” The requirement, the letter recorded, "was originally
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conceived as being necessary to protect the government's interest in case any
large number of veterans should attempt to bring suit against the government
based on a real or imagined exposure to nuclear radiations during an atomic
war."'™

In 1959 Dr. Lyon was recommended for a VA "Exceptional Service
Award."'” In a memo from the VA chief medical director to the VA
administrator, Dr. Lyon's work on both the publicized and confidential programs
was the first of many items for which Dr. Lyon was commended. Following a
recitation of the 1947 developments similar to those stated by Dr. Lyon in his
1952 report, the memo explained:

It was felt unwise to publicize unduly the probable
adverse effects of exposure to radioactive materials.
The use of nuclear energy at this time was so
sensitive that unfavorable reaction might have
jeopardized future developments in the field . . .
[Dr. Lyon] maintained records of classified nature
emanating from the AEC and the Armed Forces
Special Weapons Project which were essential to
proper evaluation of claims of radiation injury
brought against VA by former members of the
Armed Forces engaged in the Manhattan project.'”®

The Advisory Committee has been unable to recover or identify the
precise records that were referred to in the documents that have now come to
light. An investigation by the VA inspector general concluded that the feared
claims from Crossroads did not materialize and that the confidential Atomic
Medicine Division was not activated.'”’ However, the investigation did not shed
light on the specific identity of the records that were kept by Dr. Lyon, as cited in
the 1959 memo on behalf of his commendation.'” While mystery still remains,
the documentation that has been retrieved indicates that prior to the atomic testing
conducted in the 1950's, the government and its radiation experts had strong
concem for the possibility that radiation risk borne by servicemen might bear
longer-term consequences.

Looking Back: Accounting for the Long-Term Risks

Civilians, a UCLA psychologist observed during a 1949 NEPA meeting
convened to consider the psychology of radiation effects, question "whether the
medical group have actually discovered thus far all the effects of radiation on
human beings . . . that is going to be one of the most insidious things to
combat. .. .""” "[Wlhen you talk about probable delayed effects possible,
unknown, and so forth," Dr. Sells, of the Air Force, asked, "what is the proper
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evaluation of the ethical question as to how to treat the possible or probable
unknown effects?"'*® While not answering the question, he observed that
“certainly we can create more anxiety by being scientifically scrupulous than if
we simply treated these matters as we are inclined to treat other matters in our
every-day life."'

This may have been the case following Crossroads. "Now we are very
much interested in long-term effects,” a military participant in a 1950 meeting of
the DOD Committee on Medical Sciences stated, "but when you start thinking
militarily of this, if men are going out on these missions anyway, a high
percentage is not coming back, the fact that you may get cancer 20 years later is
just of no significance to us."™

Decades following the 1946 Crossroads tests, researchers began to study
the longer-term effects of the bomb on test participants.

In 1980 the Centers for Disease Control (CDC) reported a cluster of 9
leukemias among the 3,224 (then identified) participants of shot Smoky at the
Nevada Test Site in 1957."® A later report'™ increased the count of leukemias to
10 compared with 4.0 expected on the basis of U.S. rates, but found no excess
cancers at other anatomical sites (the total observed was 112, compared with
117.5 expected). The Smoky test was the highest-yield tower shot ever conducted
at the Nevada Test Site; however, the measured doses for the Smoky participants
as a group were too low to explain the excess. Whether this cluster represents a
random event, an underestimation of the doses for the few participants who got
leukemia, or some other explanation remains unclear.

In light of the CDC research, the National Academy of Sciences (NAS)
thereafter undertook an enlarged study of five series of nuclear tests totaling
46,186 (then identified) participants.’® The 1985 NAS report confirmed the
excess of leukemia at the Smoky test but found no such excess at any of the test
series (as opposed to individual tests) and no consistent pattern of excesses at
other cancer sites. Later, however, the NAS study was found to be flawed by the
inclusion of 4,500 individuals who had never participated and the exclusion of
15,000 individuals who had participated in one or more of the five series, as well
as incompleteness of dosimetry.'*

The belated discovery that thousands of test participants had been
misidentified punctuated the deficiencies in record creation and record keeping
faced by those who seek to reconstruct, at many years' remove, the exposures of
participants at the tests.

Documents long available, and those newly retrieved by the Committee,
provide further basis for concern about the data gathering at test series in which
human subject research took place. At the 1953 Upshot Knothole series, which
included the Desert Rock V HUumRRO research, 1994 DOD data show that only
2,282 of the 17,062 participants are known to have been issued film badges to
serve as personal dosimeters.'*’” At Desert Rock V, the Army surgeon generai's
policy that one-time exposure need not be reported led to a determination that
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maneuver troop units would be issued one film badge per platoon, and observers
would be issued one per bus.'™ An AFSWP memo recorded that the Radiological
Safety Organization did not have enough pocket dosimeters for efficient
operation."™ A recently declassified DOD memo records that “[a]lthough film
badges on the officer volunteers [at Desert Rock V] indicated an average gamma
dose of 14 roentgens, best information available suggests that the true dose was
probably 24 rem initial gamma plus neutron radiation."'*

In a 1995 report, the Institute of Medicine found that the dose estimates
that were proposed for use in the NAS follow-up study were unsuitable for
epidemiologic purposes, but concluded that it would be feasible to develop a
dose-reconstruction system that could be used for this purpose. Nonetheless,
there are some further studies that are of direct relevance.''

Recently, Watanabe et al.'”? studied mortality among 8,554 Navy veterans
who had participated in Operation Hardtack | at the Pacific Proving Grounds in
1958. This is, to date, the only study of U.S. veterans to include a control group
of unexposed military veterans. Overall, the participant group had a 10 percent
higher mortality rate, but the cancer excess was significant only for the combined
category of digestive organs (66 deaths compared with 44.9 expected, a 47
percent increase). On average, the radiation doses were low (mean 388 mrem),
but among the 1,094 men with doses greater than 1 rem, there was a 42 percent
excess of all cancers. No categories of cancer sites showed a significant excess or
clear dose-response relationship, but the number of deaths in any category was
small.

Two sets of foreign atomic veterans have been studied. In a study of 954
Canadian participants,'® no differences with matched controls were found, but
only very large effects would have been detectable in such a small study. In
contrast, a large study of British participants of test programs in Australia found
higher rates of leukemia and multiple myeloma than in a matched control group
(28 vs. 6).'" However; the cancer rates among the exposed veterans were only
slightly higher than expected based on national rates, whereas those in the control
group were much lower than expected, and there was no dose-response
relationship. No excess was found at any other cancer site. Although the
difference between the exposed and unexposed groups was quite significant, the
interpretation of this result is unclear. Does it mean that for some unknown
reason, soldiers are less likely than the general population to get cancer (the
"healthy soldier effect,” which is usually not thought to be so large for cancer), or
is it an indication of some unexplained methodological bias? This point has never
been resolved.

These observed effects need to be put in the context of what might
reasonably be expected based on current understanding of low-dose radiation
risks and the doses the atomic veterans are thought to have received.
Approximately 220,000 military personnel participated in at least one nuclear test.
The film badges for those monitored (thought to be roughly representative of all
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participants) average 600 mrem.'” As summarized in "The Basics of Radiation
Science" section of the Introduction, the consensus among scientific experts is
that the lifetime risk of fatal cancer due to radiation is approximately 8 per 10,000
person-rem. On this basis, one might anticipate approximately 106 excess cancer
deaths attributable to participation in the nuclear tests. Not only is this a number
with considerable uncertainty, it is small in comparison with the total of about
48,000 cancer deaths that are eventually anticipated in this population.

Such a small overall excess would be virtually impossible to detect by
epidemiologic methods. In some subgroups, however, the relative increase above
normal cancer rates could be large enough to be detectable. Leukemia, for
example, is proportionally much more radiosensitive than other cancers and the
largest excess occurs fairly soon after exposure, when natural rates are low.
Focusing on those with highest exposure would also enhance the relative increase,
albeit with many fewer people at risk. The Defense Nuclear Agency estimates
that about 1,200 veterans received more than 5 rem (mean 8.1 rem).'* On this
basis, about eight excess cancer deaths would be anticipated. These factors may
have contributed to the observed leukemia excess among participants of shot
Smoky, for example.

Although these numbers represent the best estimate currently available of
the expected cancer excess, there are uncertainties in both the real exposures
received by the participants and the magnitude of the low-dose risk. As described
in "The Basics of Radiation Science" section, there is roughly a 1.4 uncertainty in
the low-dose radiation risk coefficient simply due to random variation in the
available epidemiologic data, with additional uncertainties of unknown magnitude
about model specification, variation among studies, extrapolation across time and
between populations, unmeasured confounders, and so on. These uncertainties
are hotly contested, although the majority of radiation scientists believe the
figures quoted above are unlikely to be seriously in error. If low-dose radiation
risks were indeed substantially higher than this, then there would be a serious
discrepancy to explain with the effects actually observed at higher doses. The
uncertainties in the doses received by participants are perhaps more substantiai,
but given the limitations in the dosimetry and record keeping, it may be difficult
ever to resolve them.

As is clear from the epidemiologic data available today, there is no
consistent pattern in increased cancer risk among atomic veterans, although there
are a number of suggestive findings, most notably the excesses of leukemia
among shot Smoky and British test participants, the causes of which are still
unclear. The low recorded doses, the small size of the expected excesses, and
problems in record keeping and dosimetry make it very difficult to resolve
whether atomic veterans as a group are at substantially elevated cancer risk and
whether any such excess can be attributed to their radiation exposures. The
Advisory Committee debated at some length the merits of further epidemiologic
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studies and concluded that the decisions to conduct such studies should be made
by other appropriately constituted bodies of experts.

Looking Back: The Legacy of Distrust

The chain of events set in motion by the CDC research, and renewed
interest in the fate of the "atomic vets,” led to congressional enactment of
legislation that provides veterans exposed at atmospheric tests with the
opportunity to obtain compensation for injury related to radiation exposure.

The Veterans Dioxin and Radiation Exposure Compensation Standards
Act of 1984 provides for claims for compensation for radiation-related disabilities
for veterans exposed at atmospheric tests. The Radiation Exposed Veterans
Compensation Act of 1988 provides that a veteran who was exposed to radiation
at a designated event and develops a designated disease may be entitled to
benefits without having to prove causation.'"’

Notwithstanding the passage of this legislation, the Committee heard from
many atomic veterans, and their widows, who complained that the records that
were created and maintained by the government--records on which veterans’
claims may stand or fall--were inadequate, missing, or wrong.'” Atomic veterans
also stated that the laws and rules do not adequately reflect the kinds of illnesses
that may be caused by radiation, that they do not provide for veterans who were
exposed to radiation in settings other than atmospheric tests, and that the practical
difficulties--in time and resources--of pursuing their rights under the laws are
often excessive. The Committee heard from many who told of the time, expense,
and difficulty of getting information on the full circumstances of bomb-test
exposures. They told of their continued efforts, over the course of the years, to
reconcile what they have learned from government sources with that which they
have been told by other test participants, that which they recovered from the
private letters of test participants to family members, and their own further .
research.

For numerous atomic veterans, the testimony was not simply that the
bomb tests themselves had been large experiments, but that they had been put at
risk in the absence of planning to gather the data and perform the follow-up
studies needed to ensure that the risks of the unknown, however small, would be
measured and adequately accounted for.

CONCLUSION

The story of human research conducted in connection with nuclear
weapons tests illustrates the difficult questions that are raised when human
research is conducted in an occupational setting, especially a setting, such as the
military, where exposure to risk is often part of the job. The story illustrates that
it may often be difficult to discern whether or not an activity is a human
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experiment. By the same token, it also illustrates the importance of guarding
participants against unnecessary risks, whether or not the activity is a human
experiment.

Human experiments at atomic bomb tests were undertaken by the military,
which had a long tradition of requiring voluntary consent from participants in
biomedical experiments. The need for written consent in experiments related to
atomic, biological, and chemical warfare was clearly stated in the secretary of
defense’s 1953 memorandum. That memorandum also required the approval in
writing of the appropriate service secretary and precluded experiments that did
not adhere to its further requirements. The 1953 memorandum, however, does
not appear to have been transmitted to those involved in human research at bomb
tests, although the tenet of voluntary consent was followed in some cases. In
addition to consent, the 1953 memorandum coatained other significant ethical
requirements, including that research be reasonably likely to produce useful
scientific results and that proper precautions be taken to minimize risk.

The bomb-test research illustrates the significance of the position that bad
science is bad ethics. Unless a research project is scientifically defensible, there
is no justification for imposing on human subjects even minimal risk or
inconvenience. For example, the DOD's biomedical advisers advocated the
conduct of psychological and physiological research on troops participating in
bomb tests with an awareness that the likelihood of scientifically useful results
was small and that the effort would be part of a larger exercise in indoctrination
and training. Having done so, they had an obligation to at least review continued
research efforts to determine if the research design was developing useful
information. In the case of the psychological and physiological testing, the
evidence indicates that early results showed that the research design was not
likely to produce useful scientific information, if only because the military, the
researchers, and perhaps even the subjects did not view the setting as sufficiently
realistic.

At the same time, this question of ethics and science is irrelevant if the
HumRRO activities did not entail research involving human subjects. An activity
that has a poor research design would not be an ethical human experiment.
However, the same activity might be ethical if conducted as a training activity
whose essential purpose is to provide reassurance. Similarly, to the extent that
research was intended solely to provide reassurance, ethical questions arise that
might not be present if the activity were not experimental.

Just what makes something an instance of research involving human
subjects? The answer to this question is not discoverable; instead, it is fashioned
by people in particular contexts for particular purposes. Today, we would likely
consider all the activities reviewed in the first part of this chapter--the HumRRO
testing, the "atomic effects experiment,” the flashblindness experiments, the cloud
fiythroughs, and the protective clothing and decontamination tests--to be cases of
research involving human subjects to which the current federal regulations and
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the current rules of research ethics would apply. Some of these activities are,
nevertheless, more paradigmatically instances of human research than others.
Depending on the context, for example, the protective clothing and
decontamination tests might be considered within the normal course of duty for
military personnel.

One of the reasons it is important to be able to distinguish research
involving human subjects from other activities is that military policy clearly states
that service personnel may not be ordered to be human subjects. In contrast to
much else in military service, participation in research is a discretionary activity
that service personnel are permitted under military policy and federal regulation
to refuse. Thus, in the military as elsewhere, human subjects are supposed to be
volunteers whose valid consent has been obtained.

Human subject research is not the only activity in the military, however,
for which consent is a requirement. The military also often asks for volunteers in
settings where the risk is unusually great. For example, the testing of equipment
may often be hazardous, may involve the use of volunteers, but may not be
considered human research. Thus, in the case of test pilots, there may be
significant risk, volunteers may be called for, but the activity might not be
considered research with human subjects and thus would not be thought subject to
human use research regulations.

Conversely, a requirement of consent may not necessarily mean that
subjects have some measure of control over the risks to which they are to be
exposed. Even under today's rules, informed consent in the HumRRO tests would
be limited to the psychological and physiological testing, and not required for
participation in the bomb test itself.

Whether the activity is research involving human subjects or an unusually
risky assignment that is not considered human subject research, how free are
military personnel to accept or refuse offers (as opposed to orders) put to them?
Dr. Crawford, when asked to comment in 1994 on consent in his HumRRO
research, responded by observing that "military service people generally do what
they're asked to do, told to do." He was speaking of an army that included many
conscripts; today's all-volunteer military is doubtless different in many respects
that bear on questions of voluntariness. Nevertheless, the culture of the military,
with its emphasis not only on following orders but on the willingness to take risks
in the interests of the nation, surely influences and in some circumstances may
restrict how service personnel respond to such offers.

Because in the military volunteering is often seen as a matter of duty and
honor, and the boundaries between experimental and occupational activities may
not be clear, the importance of minimizing risk emerges as a central concern.
Above all, the activities discussed in this chapter confirm that the ethical
requirement that risks to service personnel be minimized should not depend on
whether an activity is characterized as an experiment or occupational. In the case
of the atomic veterans, the risks run were usually no different for those who were

485



176

Part I

subjects of research and those who were not.

The military took precautions, with great success, to preclude exposure to
radiation at levels that might produce acute effects. However, bomb-test
participants were exposed to lesser, long-term risks without adequate provision
for (1) the creation and maintenance of records that might be needed, in
retrospect, to determine the precise measure of risks to which military personnel
were exposed; (2) the tracking of those exposed to risk, so that follow-up and
assurance, as needed, could be efficiently undertaken.

It might be argued that, at the time, there was no awareness of a potential
for long-term risk, or that the potential was understood to be nonexistent. But,
while the possibility of long-term risk from low exposures was seen as low, it was
not seen as nonexistent. Following the 1946 Crossroads tests, officials and
experts connected with the DOD, AEC, and VA thought action was needed to
collect data in secret to evaluate potential disability claims.

Since the bomb tests, the Defense Department has come to recognize the
importance of providing for an independent risk assessment when service
personnel may be exposed to new weapons--regardless of whether the exposure is
classed as experimental or occupational.'®

However, for the numerous atomic veterans (and their family members)
who spoke to the Committee, a continuing source of distress is not simply that the
government put service personnel at risk but that, having undertaken to do so, the
government did not undertake to collect the data and perform the follow-up that
might provide them knowledge and comfort in later years. The Advisory
Committee agrees. When the nation exposes servicemen and women to
hazardous substances, there is an obligation to keep appropriate records of both
the exposures and the long-term medical outcomes.

From listening to those who appeared before us, and from reflection on the
laws that are already in effect, the Committee came to appreciate that there are
several reasons record keeping is important. First, those who served, and their
widows and surviving family members, have a great interest in knowing the facts
of service-related exposures. We repeatedly heard from veterans and family
members whose inquiries into the circumstances and details of exposures has
spanned many years. Second, information may provide basis for scientific
analysis that may shed light on the relation between exposure to risk and
subsequent disability or disease. Third, where disability or disease appears to be
a possible result of exposure, data are needed to provide the basis for a fair and
efficient system of remedies.

The experience of the bomb-test participants indicates that several
different kinds of records or data should be of use. First, of course, there are data
about the exposure of individual service personnel to particular potential hazards.
In the case of the atomic bomb tests, the potential that radiation would be a hazard
was, of course, obvious. In addition, radiation is a phenomenon that is almost
uniquely susceptible to measurement. In other settings faced by service
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personnel, the precise nature of the hazard may not be easily anticipated or, even
if anticipated, readily measurable. Second, there are data concerning the location
of service personnel. In the case of the bomb tests, as we have seen, data on the
identity and location of all test participants (so that their position in relation to the
putative hazard can be retrospectively reconstructed, if need be) were not readily
available. Even if the hazard cannot be anticipated, such data can be useful in
later efforts to reconstruct the nature of the hazard and its effect. Third, the
maintenance of complete medical records, including linkages where multiple sets
of records exist, is essential. Records suitable for use in epidemiologic studies of
long-term medical consequences of military actions would be valuable for both
medical science and service members.

But having heard from many atomic vets and their family members, the
Advisory Committee does not believe that, but for the inadequate record keeping
and lack of follow-up, there would be no anger or disappointment among atomic
veterans and their families. The real offense to many is the belief that the risk
was unacceptable and that they or their loved ones may suffer illness
unnecessarily as a consequence. Proper attention to record keeping should
provide some basis for gaining and assuring the trust of those who are exposed to
risk in the future and, perhaps, scientific results that may be of real value to them,
but it is hardly a guarantee against perceptions of abuse or unfairness.

If nothing else, our experience makes us appreciate the difference between
technical, analytic data and the reality of the human experience. The available
data, as we have discussed, indicate that the average amount of radiation to which
bomb-test participants were exposed was low. But those who believe they have
suffered as a consequence of these exposures do not believe these risks to have
been as slight as the data indicate. When we review this decades later, we rely on
numbers; the atomic veterans and their family members who have appeared
before the Committee associate, in a "cause and effect" way, the exposure with
some kind of result that they have personally experienced or witnessed. The
emotions and concerns expressed to the Committee by these citizens (and those
downwind from atomic tests and intentional releases) were very, very real. Both
the public and the scientific community must understand that, when data indicate
that risks are low, the risks are not necessarily zero; and it is possible for a rare
event to occur. The risk analysis may only indicate that it is unlikely that such
events will occur with significant frequency or probability.
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INTRODUCTION

Mr. Chairman and members of the Committee, Vietnam Veterans of America (VVA)
appreciates the opportunity to present its views on care and compensation for veterans

exposed to ionizing radiation.

Mr. Chairman, this has been a topic of concern for VVA for a number of years,
though it affects none of our members directly. Vietnam Veterans of America pledged at
our founding convention and continues to reaffirm the principle that "never again shall one
generation of veterans abandon another.” It is appa.rent that the difficulties the “Atomic
veterans” experience in getting just compensation and treatment for their difficult-to-prove
service-connected disabilities are comparable to those faced by Vietnam veterans exposed
to Agent Orange. To this end, we continue to offer our support, knowledge and advocacy

to the needs of these fellow veterans.

Radiation-exposed veterans as a population were nearly decimated before the first
disability compensation bill was passed on their behalf. Included among the small number
of surviving "atomic veterans” are a few involved in the bombing of Japan in 1945 as POWs
and combat forces, and troops later involved in a variety of nuclear tests from 1946 through
1962, mostly conducted by our own government. Theirs is a story of terrible illness and

evasion of responsibility.

in recent years, however, Congress has accepted limited measures of responsibility
for providing care and compensation. These measures have helped some and ignored
others, and most of the widows remain uncompensated. To date, fewer than 500 claims
have been filed under laws awarding presumptive compensation, mostly to widows.
Veterans who are compensated are terminally ill, and the total cost is therefore not great.
If the diseases covered under PL 98-542 were added to the list of those treated as
presumptive, the Defense Nuclear Agency (DNA) and its contractors could be freed of

providing costly dose reconstructions.
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VVA recommends that all radiation victims be compensated presumptively for a
common list of conditions, regardless of site of exposure and without trying to reconstruct
dose levels. The eleven additional radiation risk activities reported by the Veterans Affairs
Committee on Environmental Hazards (August 1993) should be included in current and

future legisfation regarding atomic veterans, without time constraints.

VA should no longer rely upon radioepidemiological tables in determining service-
connected benefits. VA claims awards should be retroactive to the date of their first filing,

including those currently receiving benefits, without necessity of refiling.

Likewise, all classified medical and service records of atomic veterans should be
declassified immediately. The day has long passed since their shroud of secrecy served any
legitimate purpose. Presence onsite at any nuclear test or other proximity 1o ionizing
radiation must be presumed in the absence of contrary evidence, just as service in Vietnam

is accepted as evidence of exposure to Agent Orange.

VVA also supports registry of birth defects of the children of atomic veterans. Further
such information must be made available for independent, non-governmental study.
Compensation and treatment as needed must be made available. A just formulation for

compensation of survivors of atomic veterans must also be worked out.

Mr. Chairman, this concludes our testimony.
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WRITTEN COMMITTEE QUESTIONS AND THEIR RESPONSES

DEPARTMENT OF YETERANS AFFAIRS

RESPONSES TO POST-HEARING QUESTIONS
CONCERNING THE APRIL 30, 1956
HEARING ON IONIZING RADIATION

FROM THE
HONORABLE TERRY EVERETT, CHAIRMAN
SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE
AND MEMORIAL AFFAIRS
HOUSE COMMITTEE ON VETERANS’ AFFAIRS

The DNA estimates about 405,000 veterans took part in nuclear test programs and the
occupation of Nagasaki and Hiroshima.

Question 1: How many of those veterans are now on the VA’s Ionizing Radiation
Registry?

Answer: VA has been performing a physical examination on each veteran who reported
an exposure 1o ionizing radiation while participating in the atmospheric nuclear weapons
testing program, or while serving with occupational forces, or as a prisoner of war in
Hiroshima or Nagasaki, Japan. Under our policy, no one reporting any such radiation
exposure is denied an examination. As of May 1, 1996, the Tonizing Radiation Registry
contained radiation examination code sheets on 21,543 veterans who reported service-
connected radiation exposure. The exact number of these 21,543 veterans who are also
listed on the DNA Nuclear Test Personnel Review (NTPR) database is somewhat
uncertain, Each veteran listed on these radiation examination code sheets was identified
by name and Social Security number (SSN). A military service number {(MSN) was also
listed for approximately two-thirds of these veterans. In contrast, all individvals on the
DNA/NTPR database were identified by name and MSN; however, the SSN’s were listed
for only one-third, approximately. Because of this existing idiosyncrasy between the two
databases, identification of veterans who were listed on both databases was not
straightforward. Using all available data (name, SSN, MSN, date of birth), it was
estimated that approximately one-fourth of the veterans on the Ionizing Radiation Regisiry
could be identified from the DNA/NTPR database.

Question 2; What is VA doing to analyze the health of the members of the Ionizing
Radiation Registry?

The testimony cited a Jack of knowledge about the effects of chronic low level exposure to
radiation. With 405,000 veterans exposed to some levels of radiation, you could say that
this is a relatively veteran-unique area of study. In recent years, VA's R&D budget has
received over $250 million per year from Congress and probably double that from other
contractual sources.

How much of that is devoted to research on low level radiation exposure?

Answer: According to the DNA, many test participants received no measurable dose of
ionizing radiation and less than 1 percent of all mititary participants received a cumulative
dose that met or exceeded the Federa) guideline for occupational exposurc of 5 rem in 12
consecutive months. A tota} of 1,750 nuclear test participants were identified as having
received a cumulative gamma radiation dose of 5 rem or higher. These veterans were
advised by the DNA 10 have a radiation examination at a VA medical facility. VA's
Environmental Epidemiology Service is studying the mortality and morbidity experience of
these veterans with the highest exposures, with particular emphasis on the 1,140 veterans
who received a cumulative dose of 5 rem or more while participating in a single nuclear
test series. The study is expected to be completed in six months. In addition, the
Environmental Epidemiology Service examined the cancer mortality risk of 8,554 U.S.
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Navy veterans who participated in an 1958 atmospheric nuclear test in the Pacific
(Operation Hardtack I} and compared the results with those of 14,625 U.S. Navy veterans
who were in service at that time but did not participate in a nuclear test. The study was
completed and published in the American Jovrnal of Public Health in April 1995.
[Watanabe KK, Kang HK, Dalager NA. Cancer mortality risk among military participants
of a 1958 atmospheric nuclear weapon test. Am J Public Health 1995;85:523-527.]

The VA’s Environmental Epidemiology Service has spent approximately $72,000 per year
to support the Hardtack I study and a study of veterans in the VA’s Ionizing Radiation
Registry who were exposed to greater than 5 rem of gamma radiation.

Also, the VA is supporting a Medical Follow Up Agency study of Operation Crossroads
personnel at a cost of about $250,000 per year.

In addition the VA's Office of Research and Development has spent approximately
$1,800,000 per year to support investigator-initiated research projects possibly relevant to
fow-level jonizing radiation.
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DEPARTMENT OF VETERANS AFFAIRS

RESPONSES TO POST-HEARING QUESTIONS
CONCERNING THE APRIL 30, 1996
HEARING ON IONIZING RADIATION

FROM THE
HONORABLE G.V, (SONNY) MONTGOMERY
RANKING MEMBER
HOUSE COMMITTEE ON VETERANS’ AFFAIRS

Question 1: Has the Department of Veterans Affairs done any analysis of the reasons
atomic veterans have been denied VA compensation benefits?

Please furnish the results of any analysis (along with supporting documentation).

Answer: VA has not done a formal analysis of the reasons atomic veterans have been
denied VA compensation benefits, The reasons and bases for decisions on any individual's
claim are contained in that individual’s claims folder. Therefore, only through the
identification of the atomic veteran's claims file and subsequent review of that file will we
be able to provide information and documentation conceming the claim.

Question 2: What are the most important subjects the Interagency Working Group is
examining? When do you expect to report on the Group's accomplishments?

Answer: The VA Human Radiation Interagency Working Group is responsible for
developing the Administration's response to recommendation 6 of the Presidential
Advisory Committee on Human Radiation Experimentation's (ACHRE) report dated
October 3, 1995,

This recommendation suggests that VA, "along with Congress, give serious consideration
to reviewing and updating epidemiological tables that are relied upon to determine
whether relief is appropriate for veterans who participated in atomic testing so that all
cancers or other diseases for which there is reasonable probability of causation by
radiation exposure during active military service are clearly and unequivocally covered by
the statutes.” This recommendation further suggests that VA "review whether existing
laws governing the compensation of atomic veterans are now administered in ways that
best balance allocation of resources between financial compensation to eligible atomic
veterans and administrative costs, including the costs and scientific credibility of dose
reconstruction.”

The VA Working Group anticipates completing its analysis of recommendation 6 later this
summer.
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DEPARTMENT OF VETERANS AFFAIRS

RESPONSES TO POST-HEARING QUESTIONS
CONCERNING THE APRIL 30, 1996
HEARING ON IONIZING RADIATION

FROM THE
HONORABLE LANE EVANS, RANKING MEMBER
SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE
AND MEMORIAL AFFAIRS
HOUSE COMMITTEE ON VETERANS’ AFFAIRS

Question 1: Is there a VACEH Report to the Secretary reporting on additional radiation
risk activities pursuant to 102-578?

Answer: Yes. The VACEH issued the report in August 1993,
Question Ia: If so, has the Secretary reported to Congress as required by 102-578.

Answer: Yes. The Secretary reported to Congress on May 26, 1994, and transmitted at
the same time a copy of the VACEH's report.

Question 2: What, if any, documents would comprise a "certified list" as identified in 98-
542 for 102-578 and 100-3217

Answer: We are uncertain what this question refers to. We have been unable 1o find any
reference in Public Law 98-542 to a "certified list."

Question 3. What, if any, documents or materials are there relating to dose
reconstruction done by SAIC or other contractors and the process used by the Secretary
in evaluating the methodology used by SAIC in doing dose reconstruction?

Answer: Generally, VA does not question or evaluate the methodology used by the
Defense Nuclear Agency or its contractors in doing dose reconstructions. However, there
is a mechanism in place to reconcile any differences in dose estimates. When it is
necessary to reconcile a material difference between an estimate of dose submitted by or
on behalf of a claimant and dose data derived from official military records, the estimates
and supporting documentation are referred to an independent expert, selected by the
Director of the National Institules of Health, who prepares a separate radiation dose
estimate for consideration of a claim. Any records relating to dose estimates done by an
independent expert are case-specific and maintained in the individual's claims records,
which are protected under the Privacy Act.

Question 4: Is there written documentation or criteria used for denying claims of
veterans based on dose reconstruction? If so, please make them available for the record.

Answer: The only documents and criteria pertinent to this question are those governing
the adjudication of such claims generally, as found in 38 CFR 3.311 and cur procedural
directives. Copies are included.

Question 5: Are there records which reflect the total number of claims denied and
granted when dose reconstruction was done?

Answer: Attached is a statistical summary that we have on cases involving radiation
claims. It is impossible to determine from our data base in which cases a dose
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reconstruction was done. That could be determined only from a manual review of the
over 18,000 claims folders.

Question 6: Are there documents which show the number of claims granied and denied
under (a) 98-542, (b) 100-321 and (¢) 102-5787

Answer: (a) We have no documents detailing a separate count of these cases, and the
data cannot be obtained from our electronic data bases. The only documents from which
the data could be obtained would be VA rating decisions. To discover those would
require a manual review of over 18,000 claims folders. We believe that the number of
grants would be quite small, probably fewer than 50; however, we have no statistics to
substantiate this.

(b) & (¢) Both Public Law 100-321 and Public Law 102-578 legislated presumptive
radiogenic conditions. The original 13 conditions came from Public Law 100-321, and
Public Law 102-578 added cancer of the salivary glands and cancer of the urinary tract.
The statistical summary referred to in our response to question 5 shows the number of
grants for all presumptive radiogenic discases as 470. We recently did an independent
count from our data bases of grants for urinary tract cancer and found that there were 16.
Our data bases do not maintain separate data on disallowances under the radiation
presumptive provisions of law.

To discover other documents would require 2 manual review of over 18,000 claims
folders to extract information from rating decisions.

Question 7: Are there documents showing the determinations made by the Secretary
where a veteran claimed he was involved in a radiation risk activity as defined by 100-321,
but could not produce any evidence of being at the specific location and the government
had no evidence of the veteran being at the radiation risk activity?

Answer: Such documents would be maintained in the over 18,000 claims folders of those
who have filed claims for compensation based on exposure to ionizing radiation. We
would be happy to review any identifiable cases in which these circumstances are alleged
1o exist.

Question 8: Are there documents which show any granting of compensation to a veteran
who was exposed to ionizing radiation and claims a disease other than cancer at the
radiation risk activities designated in 100-321?7

Answer: Such documents would be maintained in the over 18,000 claims folders of those
who have filed claims for compensation based on exposure to ionizing radiation.

Question 9: Are there any documents which indicate whether veterans (or survivors of
veterans) exposed to ionizing radiation who were denied compensation under 98-542 or
prior to the passage of 98-542, were notified by the Secretary to reapply for compensation
with the passage of 100-321 and 102-578 and the addition of additional cancers to the
presumptive list?

Answer: No specific outreach program was conducted at the time Public Laws 100-321
or 102-578 were passed. However, the Secretary's designee, the Director of the
Compensation and Pension Service, instructed all regional offices to review all claims for
benefits based on radiation exposure denied prior to approval of the new criteria
established by these public laws. These reviews consisted of development for additional
evidence in support of these claims from the individual claimant or service department as
well as notification to the claimant of the outcome of our review.
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Question 10: Are there any documents relating to any studies presently being done or
being planned by the Secretary or any organjzation or group at the Secretary’s direction to
study the effects of ionizing radiation on the children, grandchildren and great
grandchildren of veterans exposed 1o ionizing radiation?

Answer: No. The Secretary of Veterans Affairs, in accordance with Public Law 103-
446, Section 508, requested the Medical Follow-up Agency of the Institute of Medicine
(IOM) to establish a committee to review the available data and scientific literature and to
prepare a report on the feasibility of studying veterans exposed to ionizing radiation and
the risk of adverse health effects in their spouses, children, and grandchitdren. The
committee was established in January 1995, and it completed the feasibility study report in
Tune 1995. The committee concluded that an epidemiologic study to assess an increased
risk of adverse reproductive outcomes in spouses and of adverse health effects in children
and grandchildren of Atomic Veterans is not feasible because of, among other concerns,
insurmountable difficulties in finding and contacting a sufficient number of study subjects,
in establishing an accurate measure of the dosage received by each veteran, in detecting
the extremely small potential risk at low dosage, and in identifying and reliably
documenting reproductive outcomes over a 50-year interval. In consideration of the IOM
committee assessment, the Secretary has not directed any study to investigate the effects
of ionizing radiation on children, grandchildren, and great grandchildren of veterans
exposed to ionizing radiation.

Question 10a: Is there a registry of such children?

Answer: VA is not aware of any such registry.

Question 11: Are there any documents showing the criteria used to grant or deny
benefits 10 veterans exposed to ionizing radiation?

Answer: Copies of pertinent regulations (38 CFR 3.311) and procedural directives are
attached.

Question 12: Are there any documents which show that the Secretary provided the
atomic veteran the “benefit of the doubt” in determining the approximately $1% of denied
claims?

Answer: The regulation governing reasonable doubt (38 CFR 3.102) applies to any claim
in which all procurable data create an approximate balance of positive and negative
evidence. Documents specific to individual "atomic veteran” cases could be obtained only
upon review of the over 18,000 claims folders.

Question 13: In your staternent before the Subcommittee on Compensation, Pension,
Insurance and Memorial Affairs, House of Representatives, April 30, 1996, you state on
page two, the description of VA’s dependence on DNA for dose information as well as
VA's responsibility for preparing dose estimates from any available official military
records.

Question 13a; Who does the dose reconstruction in this case?

Answer: The dose estimate is provided by staff in the office of the Chief Public Health
and Environmental Hazards Officer, Veterans Health Administration, with assistance of
other individuals when appropriate, such as the Chief, Technology Division, Radiology
Service, the Director of the VA National Health Physics Program, and the Chief of
Radiation Oncology at a VA medical center.
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Question 13b: “VA obtains a separate estimate from an independent expert selected by
the Director of National Institutes of Health.” Does this mean an independent expert
agreeable to the claimant as well?

Answer: Public Law 98-542 provides that reconciliation of conflicting radiation dose
estimates will be accomplished by an independent expert selected by the Director of the
National Institutes of Health. Neither the public law, nor the implementing VA
regulations (38 C.F.R. 311(a)(3)), provide for either the VA or the claimant to veto the
NIH Director’s selection of the independent expert.

Question 13c: Although veterans have shown in their many claims and denials that it is
"at least as likely as not” that his claimed disease resulted from radiation exposure, this
practice is not followed in many cases. Why is this edict not followed, although mandated
in section 3.102 CFR, a law in effect at all times since the Civil War?

Answer: We are unaware that any of the denied radiation claims contain evidence that
contradicts the determination that a claimed condition is at least as likely as not to be the
result of exposure 10 ionizing radiation. To determine this would require review of over
18,000 individual records.

Question 13d: Until recently we have been told there is no way to distinguish the
numbers of claims awarded out of the 18,000 applied for. Within the past few days we
received a fax from Kathy Collier, Staff Consultant, Compensation and Pension Service,
to the effect that a special request "to our data information and systems staff”, which
would take about a week, could produce the numbers; however, "we believe that it
currently would be fewer than 50." Why hasn't this information been furnished over the
years, especially those requested by Congress? As of January 1, 1996, 463 claims have
been awarded out of 18,515 adjudicated under the presumptive laws. The contractors for
the DNA NTPR (SAIC) charge at least $3,000 per dose reconstruction. DNA costs for
the "less than 50" claims is $13,598,939. The 463 allowed under the presumptive laws
does not require dose reconstruction, therefore, because the $13,598,939 was not reduced
by the cost of reconstruction for those presumptive awards, are we 10 assume that this
entire amount was used to do dose reconstructions for the "less than 50"?

Answer: The fax referred to in this question relates to a request we received from Mrs.
Pat Broudy of the National Association of Atomic Veterans. Mrs. Broudy requested very
specific information and imposed the restriction that it be furnished within a time frame of
hours. Because a response could not be provided within Mrs. Broudy's established time
frame she was advised that it was unavailable.

QOur data bases were established to collect the number of grants of service connection for
presumptive radiogenic conditions as well as the total number of veterans records in which
radiation claims have been made. These data bases do not collect information that would
allow us to determine the exact number of cases in which service connection has been
aliowed under 38 CFR 3.311. Although as stated the number of grants for presumptive
service connection for radiogenic diseases is maintained, this information is not broken
down by live and death claims. To do that requires a complex and time consuming
project. We do not routinely generate statistics that differentiate between live and death
claims.

The remainder of this question is deferred to the Defense Nuclear Agency for response
since budget authority for dose reconstructions falls under their purview.
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Attachments 10 Evans Question 4 & 11

1. Attachment A: Copy of pertinent pages from CFR 3.311--Claims based on exposure to
ionizing radiation

2. Attachment B: Copy of pertinent pages from CFR 3.309--Disease subject 1o presumptive
service connection

3. Attachment C: Copy of pertinent pages from M21-1, Part Il

4. Attachment D: Copy of pertinent pages from M21-1, Part VI

Attachment 10 Evans Question 5 & 6

1. Attachment E: Radiation Statistics
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1. Attachment A: Copy of pertinent pages from CFR 3.311--Claims based on exposure to
ionizing radiation



208

Attachment A to Evans Question #4 & 11
3.311-1 §3.311—Claims based on exposure 1o ionizing radiation 3.311-1

$3.311 Claims based on exposure to ionizing radistion.
{a) Determinations of exposure and dose:

(1) Dose assessment. In all claims in which it is. established that a
radiogeni;l dijense firsénzeenmc n}lani'flest after service a:g was ﬁedmanisfgs;ot?o a
compensable degree within any applicable presumptive period as speci in §3.307 or
53.3869, and it 1sgr contended :.h}; (ﬁgeue is a result of exposure to ionizing radiation in
service, an assessment will be made as ro the gize and nawmre of the radistion dose or
doses, When dose estimates provided pursuant to paragraph (a)(2) of this section are
reporred as 2 range of doses 1o which 2 veteran may have been , exposure at the
highest level of the dose range reported will be presumed. (Authority: 38 U.S.C.
501(a))

(2) Re dose information. Where necessary pursoant to paragraph
(a)(1) of this mﬁonmﬁ;fomﬂon will be requested as follows: g

(i) Atmospheric nuch pons test participation claims. In

claims based upon partidpatién in atmospheric nuclear testing, dose data will in all
cases be requested from the appropriate otépoe of the Department of Defense.

(ii) Hirashima and Nagasaki occupation claims. In all claims based
on participation in the American occupation of Hiroshima or Nagasaki, Japan, prior to
July 1, 1946, dose dara will be requested from the Department of Defense.

(iii) Other exposure claims. In all other cliims involving radiation
exposure, 2 request will be made for any available records concerning the veteran’s
exposure to radiation. These records normally include but may not be limited to the
veteran’s Record of Occupations! Exposure to lonizing Rsdistion (DD Form 1141), if
maintained, service medical records, and other records which msy contain information
pertaining to the veteran’s radiation dose in service. All sach records will be forwarded
to the Under Secretary for Health, who will be responsible for preparation of a dose
estimate, to the extent feasible, based on available methodologies.

(3) Referral to independent expert. When necessary to reconcile 2 material
difference between an estimate of dose, from a credible source, submitted by or on
behalf of 2 claimant, and dose deta derived from official military records, the estimates
and supporting documentation shall be referred to an ind ent expert, selected by
the Director of the National Institutes of Health, who shall cﬁ:;pun 1 separate radistion
dose es;;lmate for consideration in 2djudication of the claim. For purposes of this
paragraph:

(i) The difference between the claimant’s estimate and dose data
derived from official military records shall ordinarily be considered material if one
_ estimate is at least double the other estimate.

(i) A dose estimate shall be considered from 2 “credible source” if
prepared by a person or persons certified by an appropriste professional body in the

(No. 14 2/25895) Copyright © 1995 Jonsthas Poblishi
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3.311-2 §3.311-Claims based on exposure to ionizing radiation 3.311-2

field of health physics, nuclear medicine or radiology and if based on analysis of the
facts and circumstances of the particular claim.

(4) Exposure. In cases described in paragraph (a)Q2)(i) and (ii) of this
section:

(i) If military records do not establish presence at or absence from 2
site at which exposure to radiation is claimed to have occurred, the veteran’s presence at
the site will be conceded.

(i) Neither the veteran nor the veteran’s survivors may be
required to produce evidence substantiadng exposure if the information in the veteran’s
service records or other records maintained by the Department of Defense is consistent
with the claim that the veteran was present where and when the claimed exposure
occurred.

(b) Initial review of claims.
(1) When it is determined:

(i) A veteran was exposed to ionizing radiation as a result of
participation in the aunospheric testing of nuclear weapons, the occugation of
Hiroshima or Nagasaki, Japan from September 1945 until July 1946 or other activities as
claimed,; .

(ii) The veteran subsequently developed a radiogenic disease; and

(iii) Such disease first became manifest within the period specified
in paragraph (b)(5) of this section; before its adjudication the claim will be referred o
the Under Secretary for Benefits for. further consideration in accordance with paragraph
(c) of this section. If any of the foregoing 3 requirements has not been met, it shall notge
determined that 2 disease has resu?tocd from exposure to jonizing radiation under such
circumstances.

(2) For purposes of this section the term “radiogenic disease” means a
disease that may be induced by ionizing radiation and shall include the following:

(i) All forms of leukemia except chronic lymphatic (lymphocytic)
leukemis;

(ii) Thyroid cancer;

(iii) Breast cancer;

(iv) Lung cancer;

(v) Bone cancer;

(vi) Liver cancer;

(vil) Skin cancer;

(viii) Esophageal cancer;

{(ix) Stomach cancer;

(x) Colon cancer;

(xi) Pancreatic cancer;

(No. 18 10/:2595)
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3.311-3 $3.311—Claims based on exposure to ionizing radiation 3.311-3

(xii) Kidney cancer;

(xiii) Urinary bladder cancer;

(xiv) Salivary gland cancer;

(xv) Multiple myeloma;

(xvi) Posterior subcapsular cataracts;

(xvii) Non-malignant thyroid nodular disease;

(xviii) Ovarian cancer;

(xix) Parathyroid adenoma;

(xx) Tumors of the brain and central nervous system;

(xxi) Cancer of the rectum; an

(xxii) Lymphomas other than Hodgkin’s disease.
(Authority: 38 U.S.C. 501(a))

(3) For purposes of paragraphs (a)(1) and (b)(1) of this section, “radiogenic
disease” shall not include polycythemia vera.

(4) If a claim is based on a disease other than one of those listed in
paragraphs (b)(2) or (b)(3) of this section, VA shall nevertheless consider the claim
under tﬁc provisions of this section provided that the claimant has cited or submitted
competent scientific or medical evidence that the claimed condition is a radiogenic
disease.

(5) For the purposes of paragraph (b)(1) of this section:

(i) Bone cancer must become manifest within 30 years-after
exposure; .

(i) Leukemia may become manifest at any time after exposure;

(iii) Posterior subcapsular cataracts must become manifest 6 months
or more after exposure; and

(iv) Other diseases specified in paragraph (b)(2) of this section must
become manifest 5 years or more after exposure. (Authority: 38 U.S.C. 501(z); Pub. L.
98-542) -

(c) Review by Under Secretary for Bemefits.

(1) When a claim is forwarded for review pursuant to paragraph (b)(1) of
this section, the Under Secretary for Benefits shall consider the claim with reference to
the factors specified in paragraph (e} of this section and may request an advisory medical
opinion from the Under Secretary for Health.

(i) If after such consideration the Under Secretary for Benefits is
convinced sound scientific and medical evidence supports the conclusion it is at least as
likely as not the veteran's disease resuited from exposure to radiation in service, the
Under Secretary for Benefits shall so inform the regional office of jurisdiction in
writing. The Under Secretary for Benefits shall set forth the rationale for this

(No. 18 10/25R5)
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3.311-4 $3.311-Claims based on exposure lo ionizing radiation 3.311-4

conclusion, including an evaluation of the claim under the applicable factors specified
in paragraph (¢) of this section.

(i) If the Under Secretary for Benefits determines there is no
reasonable possibility that the veteran’s disease resulted from radiaton exposure in
service the Under Secretary for Benefits shall so inform the regional office of
jurisdiction in writing, setting forth the rationale for this conclusion.

(2) If the Under Secretary for Benefits, after considering any opinion of
the Under Secretary for Health, is unable to conclude whether it is ar least as likely as
not or that there is no reasonable possibility, the veteran’s disesase resulted from
radiation exposure in service, the Under Secretary for Benefits shall refer the marter to
an outside consultant in accordance with paragraph (d) of this section.

(3) For purposes of paragraph (c)(1) of this section, “sound scientific
evidence” means observations, findings, or conclusions which are statistically and
epidemiologically valid, are statistically significant, are capable of replication, and
withstand peer review, and “sound medical evidence” means observations, findings, or
conclusions which are consistent with current medical knowledge and are so reasonable
and logical as to serve as the basis of management of a medical condition.

(d) Referral to outside consultants.

(1) Referrals pursuant to paragraph (¢) of this section shall be to
consultants selected by the Under Secretary for Health from outside VA, upon the
recommendation of the Director of the National Cancer Institute. The consultant will
be asked to evaluate the claim and provide an opinion as to the likelihood the disease is a
result of exposure as claimed.

(2) The request for opinion shall be in writing and shall include 2
description of:

(i) The disease, including the specific cell type and stage, if known,
and when the disease first became manifest;

(ii) The circumstances, including date, of the veteran’s exposure;

(ii1) The veteran’s age, gender, and pertinent family history;

(iv) The veteran’s history of exposure to known carcinogens,
occupationally or otherwise;

(v) Evidence of any other effects radiation exposure may have had
on the veteran; and

(vi) Any other information relevant to determination of causation of
the veteran’s disease.

The Under Secretary for Benefits shall forward, with the request, copies of pertinent
medical records and, where available, dose assessments from official sources, from
credible sources as defined in paragraph (a)(3)(ii) of this section, and from an .
independent expert pursuant to paragraph (a)(3) of this section.

(No. 18 1(v25/95)
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3.311-5 §3.311—Claims based on exposure o ionizing radiation 3.311-§

(3) The consultant shall evaluate the claim under the factors specified in
paragraph (e) of this section and respond in writing, stating whether it is either likely,
unlikely, or approximately as likely as not the veteran’s disease resulted from exposure
to ionizing radiation in service. The response shall set forth the rationale for the
consultant’s conclusion, including the consultant’s evaluation under the applicable
factors specified in paragraph (e) of this section. The Under Secretary for Benefits shall
review the consultant’s response and transmit it with any comments to the regional
office of jurisdiction for use in adjudication of the claim.

(e) Factors for consideration. Factors to be considered in determining whether a
veteran’s disease resulted from exposure to ionizing radiation in service include:

(1) The probable dose, in terms of dose type, rate and duration as a factor
in inducing the disease, taking into account any known limitations in the dosimetry
devices employed in its measurement or the methodologies employed in its estimation;

(2) The relative sensitivity of the involved tssue to induction, by ionizing
radiation, of the specific pathology;

(3) The veteran’s gender and pertnent family history;
(4) The veteran's age at time of exposure;
(5) The time-lapse between exposure and onset of the disease; and

(6) The extent to which exposure to radiation, or other carcinogens, outside
of service may have contributed to development of the disease.

(f) Adjudication of claim. The determination of service connection will be made
under the generally applicable provisions of this part, giving due consideration to all
evidence of record, incKldi.n any opinion provided by the Under Secretary for Health
or an outside consultant, and to the evaluatons published pursuant to §1.17 of this dde.
With regard to any issue material to consideration of a claim, the provisions of §3.102 of
this title apply.

(g) Wiliful misconduct and supervening cause. In no case will service
connection be established if the disease is due to the veteran’s own willful misconduct,
or if there is affirmative evidence to establish that a supervening, nonservice-related
condition or event is more likely the cause of the disease.

[50 FR 34458, Aug. 26, 1985, as amended at 54 FR 42803, Oct. 18, 1989; 58 FR
16358, Mar. 26, 1993; redesignated at 59 FR 5107, Feb. 3, 1994; 59 FR 45975, Sept. 6,
1994; 60 FR 9628, Feb. 21, 1995; 60 FR 53277, Oct. 13, 1995)

Supplement Highlights references: 7(1), 10(1), 13(1), 14(7), 18(4).

(No. 18 10/25/95)
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3.309-3 $3.309—Disease subject to p ive service i 3.309-3
Helminthiasis.
Malnutrition (including optic atrophy associated with mainumrition).
Pellagra.
Any other nutritional deficiency.
Psychosis.

Any of the anxiety states.

Dysthymic disorder (or depressive neurosis).

Organic residuals of frostbite, if it is determined that the veteran was interned in
climatic conditions consistent with the occurrence of frostbite,

Post-traumatic osteoarthritis.

Irritable bowel syndrome.

Peptic ulcer disease.

Peripheral neuropathy except where directly related to infectious causes.

Note: For purposes of this section, the term beriberi beart disease includes
ischemic heart disease in a former prisoner of war who had experienced
localized edema during captvity. (Authority: 38 U.S.C. 1112)

(d) Diseases specific to radiation-exposed veterans.

(1) The diseases listed in paragraph (d)(2) of this section shall be service-
connected if they become manifest in a radiation-exposed veteran as defined in
paragraph (d)(3) of this section, provided the rebuttable presumption provisions of
§3.307 of this part are also satisfied.

(2) The diseases referred to in paragraph (d)(1) of this section are the
following: )
(i) Leukemia (other than chronic lymphocytic leukemia).

(ii} Cancer of the thyroid.

(m)) g::g‘er off ge blx;east.

(iv, cer of the pharynx.

{(v) Cancer of the esophagus.

(vi) Cancer of the stomach.

(vii) Cancer of the small intestine.

(viii) Cancer of the pancreas.

(ix) Muluple myeloma.

(x) Lymphomas {except Hodgkin’s disease).

{xi) Cancer of the bile ducts.

(xii) Cancer of the gall biadder.

(xiii) Primary liver cancer (except if cirrhosis or hepatitis B is
indicated).

(xiv) Cancer of the salivary gland.

(xv) Cancer of the urinary tract.

Note: For the purposes of this section, the term urinary tract means the
kidneys, renal pelves, ureters, urinary bladder, and urethra.

(3) For purposes of this section:

{No. 16 812595)
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3.309-4 $3.309—Disease subject (0 p ptive service i 3.309-4

(i) The term radiation-cxposed veteran means either 2 veteran who,
while serving on active duty, or an individual who while a member of a reserve
component of the Armed Forces during a period of active duty for training or inactive
duty training, participated in a radiation-risk activity,

(i1 The term radiation-risk activity means:

{(A) Onsite participation in a test involving the atmospheric
detonadon of a nuclear device.

(B} The occupation of Hiroshima or Nagasaki, Japan, by
United States forces during the period beginning on August 6, 1945, and ending on July
1, 1946.

(C) Internment as a prisoner of war in Japan (or service on
active duty in Japan immediately following such internment) during World War I
which resulted in an opportunity for exposure to jonizing radiation comparable to that of
the United States occupation forces in Hiroshima or Nagasaki, Japan, during the period
beginning on August 6, 1945, and ending on July 1, 1946.

(iii) The term atmospheric detonation includes underwater nuclear
detonations.
(iv) The term onsite participation means:

(A) During the official operational period of an atmospheric
nuclear test, presence at the test site, or performance of official military duties in
connection with ships, aircraft or other equipment used in direct support of the nuclear
test.

(B) During the six month period following the official
operational period of an atmospheric nuclear test, presence at the test site or other test
staging ares to perform official military duties in connecton with completion of projects
related to the nuclear test including decontamination of equipment used during the
nuclear test.

(C) Service as 2 member of the garrison or maintenance
forces on Eniwetok during the periods June 21, 1951, through July 1, 1952, August 7,
1956, through August 7, 1957, or November 1, 1958, through April 30, 1959.

i (D) Assignment to official military duties at Naval Shipyards
involving the decontamination of ships thar participated in Operation Crossroads.

(v) For tests conducted by the United States, the term operational
period means:
(A) For Operation TRINITY the period July 16, 1945 through August 6, 1945,
(B) For Operation CROSSROADS the period July 1, 1946 through August 31, 1946.
(C) For Operation SANDSTONE the period April 15, 1948 through May 20, 1948.
(D) For Operauon RANGER the period January 27, 1951 through February 6, 1951.
(E) For Operation GREENHOQOUSE the period April 8, 1951 through June 20, 1951.

(F) For Operation BUSTER-JANGLE the period October 22, 1951 through
December 20, 1951

{No. 16 8/25/9%)
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3.309.5 §3.309—Disease subject 10 p ive service i 3.309-5

(G) For Operation TUMBLER-SNAPPER the period April 1, 1952 through
June 20, 1952.
(H) For Operation IVY the period November 1, 1952 through December 31, 1952.
(@) For Operation UPSHOT-KNOTHOLE the period March 17, 1953 through
June 20, 1953.
(J) For Operation CASTLE the period March 1, 1954 through May 31, 1954.
(K) For Operation TEAPOT the period February 18, 1955 through June 10, 1955.
(L) For Operation WIGWAM the period May 14, 1955 through May 15, 1955.
(M) For Operation REDWING the period May §, 1956 through August 6, 1956.
(N) For Operadon PLUMBBOB the period May 28, 1957 through October 22, 1957.
(O) For Operation HARDTACK I the period April 28, 1958 through October 31, 1958.
(P) For Operadon ARGUS the period August 27, 1958 through September 10, 1958,
(Q) For Operation HARDTACK II the period September 19, 1958 through
October 31, 1958.
(R) For Operation DOMINIC I the period April 25, 1962 through December 31, 1962.

(S) For Operation DOMINIC 1I/ PLOWSHARE the period July 6, 1962 through
August 15, 1962.

(vi) The term occupation of Hiroshima or Nagasaki, Fapan, by
United States forces means official military duties within 10 miles ofthe city limits of
either Hiroshima or Nagasaki, Japan, which were required to perform or support
militafy occupation functions such as occupation of territory, control of the population,
stabilization of the government, demilitarization of the Japanese military, rehabilitation
of thexinfrastructure or deactivation and conversion of war plants or materials.

(vii) Former prisoners of war who had an opportunity for exposure
to ionizing radiation comparable to that of veterans who participated in the occupation of
Hiroshima or Nagasaki, Japan, by United States forces shall include those who, at any
tume during the period August 6, 1945, through July 1, 1946:

(A) Were interned within 75 miles of the city limits of
Hiroshima or within 150 miles of the city limits of Nagasaki, or

(B) Can affirmatively show they worked within the areas set
forth in paragraph (d)(4)(vii{(A) of this section although not interned within those areas,
or .

(C) Served immediately following internment in a capacity
which satisfies the definition in paragraph (d)(4)(vi) of this section, or

(D) Were repatriated through the port of Nagasaki.
(Authority: 38 U.S.C. 1110, 1112, 1131)

(e) Disease associated with exposure to certain herbicide agents. If a veteran was
exposed to an herbicide agent during active military, naval, or air service, the following
diseases shall be service-connected if the requirements of §3.307(a)(6) are met even

(No. 16 R/25/95)
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sources may include. but are not limited to. service persoanel records, medical records, lay statcments and
any other source identified by the claimant. '

(a) Do not request dose esti unless deration is to be given under 38 CFR 3.311.

(b) Development letters to DNA must contain the following information:
1. Veteran's and claimant's names.

2. Veteran’s military service number.
3. Veteran's Social Security number.
4

. Name of the veteran’s organization or unit of assignment.

tn

Dates of assignment.
Full description of duties and activities while a participant in a radiation-risk activity.

2

Specific discase entity ("Cancer” is not adequate; state "cancer of the thyroid,” for example),

. Citation of the specific law and regulations under which request is made.

[

A copy of the claimant's statement must be enclosed. 1If the statement contains all the items Listed
in 4 through 6 above, the development letter may refer to the “attached document.” 1f the t
includes & request for dosage under 38 CFR 3.311 (sec par. 5.12 below), enclose 8 copy of the inKk
provided in response 1o development under this paragraph.

(5 Anmthrypcnonnelwhoscrvedmhpmmnu\cmdorwmdWnrl]werecons:daudpm
of the occupation forces, Some claims folders may contain VA Form 2)-3101, Request for Information, on
which the National Perscone! Records Center (NPRC) has stated that the veteran was & member of the
occupation forces of Japan. This certification may, i conjunction with all other evidence, be sufficient o
result in a favorable decision about the veteran's participation in & radiation-risk activity. Such certification
from NPRC must contain sufficient information so that a determination can be made about the veteran's
ptmwxmlOmﬂcsdtheatyhmuanuuhmorNapnh,lmnmquudbylacm
330X VI).

d. Letters. A Jocally generated letter is required for all cases in which benefits are established
under Public Law 100-321 and an earlier effective date under other laws is still being considered. The
fetters wust notify the claimants of their rights with respect o the contimuing pursuit of their claims on 8
nonpresumptive basis in order 10 receive retroactive benefits.

¢. Questions. Direct any questions on this issue to the Central Office Compensation and Pension
Service Procedures Staff (213A),

512 DPEVELOPMENT OF JONIZING RADIATION EXPOSURE
a. General
(1) The specific criteria for the adjudication of jonizing radistion claims are in 38 CFR 3.311.

Because & claim based on exposure to ionizing radiation is a basic claim for service connection, consider
the claim concurrently under 38 CFR 3,303.

503



219

M21-1, Part M February 20, 1996
Change 49

(2) The regional office is responsible for ali development. to include a determination of whether or
not all requirements under 38 CFR 3.311(b)(1) are met. If the rating activity determines that st ieast one of
the requirements is NOT met. a rating decision will be prepared without refermat (o Central Office, that a
disease did not result from exposure fo ionizing radiation. In all claims, perform a thorough review of the
record to determine if service conpection ¢an be cstablished under 38 CFR 3.303 or other applicable
regulations. The rating decision will be prepared denying the claim if the benefit sought cannot be
established under either 38 CFR 3.311 or 38 CFR 3.303.

(3) The rating activity will direct authorization to send the claim to Central Office Compensation
and Pension Service (211C) if the three requirements under 38 CFR 3.311(b)(1) are met and development
under this paragraph is completed. Central Office (211C) will consider the claim and, if necessary, consult
through the Under Secrawary for Benefits with the Under Secretary for Health or an outside consultant.
Compensation and Pension Service will then furnish an opinion 10 the regional office recommending cither
allowance or denial of the claim.

b. Imitial Review

(1) If a claim is received for service connection for a disability caused by exposure to ionizing
radiation, refer the case to the rating activity. The rating activity will review the claim and, if necessary,
direct development to determine if service connection can be established under 38 CFR 3.303.

{2) A!mzsameumc.menungamvttywmmwcwtheclummduemum:fmemqmmnunsfor
of service ion under 38 CFR 3.311 are satisfied

LS
(3) For purposes of 38 CFR 3.311(b), the claimant must allege or the evidence submitted or
developed must show that:

(8) Thcvelmnlmoneof!hemlmgcmcdmhmmnCE-RSBH(b)ﬂ)orhasmbmmedot

cited p h g that an unli laimed condition is 2 radiogenic disease.

&) The was d to i di during the atmospheric testing of nucicar
mmmmmammmmmwxmmel 1948, or there was
Xp diation from other service activitics.

(4) During the initial review and development of a claim dealing with exposure to ionizing
radiation, if the rating activity determines that at least ooe of the requirements under 38 CFR 3.311(bX1) is
not met, the rating decision will hoid that a disease did not resalt from exposure to ionizing radiation.

¢. Development

(1) In all cases, if & reasonabie probability of a valid claim under 38 CFR 3.311 exists afier the
initial review, obtain the following information:

(a) The current diagnosis of the veteran's disease and, if known, the specific cell type and stage.
Ask the claimant o0 provide the date that the disease was first dingnosed or trested, and the name and
address of the physician who made the diagnosis or who first trested the claimed condition. Obtain the
names and addresses of any physicians who bave made subsoguent diagnoses or have provided trestment
for the cisimed condition. If possiblc, obtain the complete clinical records (aot summaries) for all medical
care relating to this dissbility and all tissuc blocks, slides or other pathology samples.

(b) The dates, piaces and circumstances of exposure to jonizing radiation. Ask the claimant to
provide this information. Also review the claims folder to obtain this evidence.

54
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(c) The 's history of exp 10 known carcinogens. including a post-semce occupetional
history. Ask if, cither before or after service, there was exp o a cancer ing If the

claim is for skin cancer, include the exient of exposure (o the sun, ¢.g.. frequent sun bathing or occupations
requiring working outdoors. Request the veteran’s smoking history. :

‘e i q4

(d) The history of members of the veteran's family who have been diagnosed as having cancer. Ask
of the s iate family (par iblings) have had cancer or leukemia.

ine:

(2) Obtain the following information in claims based on exp to from
atmospheric tests.

(a) The dates and places of the test.
(b) Operation or test shot code names.
(c) The number of tests witnessed.

(d) The organization or unit (ship, task group, company or squadron, etc.) and rank at the time of
the test.

@ The duty place and organizational unit from which the veteran may have been detailed for
participation.
(f) Whether a film badge was issued and worn.
(g) The names of other service personnel with the veteran at the time of participation.
(h) A detailed description of activities dulinglhemtirep;riodof participation, including:
1. How far was the veteran from the center of ground zero at the time of the explosion?

2. At the time of each explosion, was the veteran in the open, under cover (building, closed vehicle,
trench, etc.), in a plane or aboard ship (on or below deck)?

71. Did the veteran move to or toward ground zero after the explosion, how soon thereafier and how
close

4. How long did the veteran remain in the vicinity of the explosion, initially and after advancing

toward the area of the explosion?

5. Is the veieran aware of any peculiarity of the trials (unexpected wind change, severe dust
conditions, etc.)?

(3) Obtain the following information in claims based on participation in the American occupation of
Hiroshima or Nagasaki, Japan prior to July 1, 1946.

(a) The organization or unit (ship, task group, company or squadron, etc.) and rank at the time of
exposure.

(b) The duty place and organizational unit from which the claimant may have been detailed.
© Ammnﬁmlhemmmﬁmmemmdsdmuudmmghmmmod

of exp including whether or not the went ashore, length of time t ashore and activities
while ashore, =
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(4) For a claim based on exposure to radiation by reason of the nature of military duties (radiologist,
x-ray technician, etc.), prepare a sep VA Form 21-310} requesting & copy of DD Form 1141, Record
of Exp 10 lonizing Radiation, from the 201 file or any other records which contain radiation exposure
information.

(5) Each branch of service maintains a record of occupational radistion exposure. If development
under subparagraph 5.12c(4) fails to procure a DD Form 1141, prepare a writien request to the appropriate
branch of service. The request will contain identifying data as required by subparagraphs 5.12d(2Xa)
through (g). The addresses for the branches of service are:

Air Force Department of the Air Force
USAF Occupational Health Laboratory (AFSC)
Brooks AFB, TX 78235-5501

Army Chief
U.S. Army lonizing Radiation
Dosimetry Ceater
ATTN: AMXTM-CE-DCR
Lexington, KY 40511-5102
Navy and Officer in Charge
Marine Corps Naval Dosimetry Center
Navy Environmental Health Center Detachment
Bethesda, MD  20814-5000
Coast Guard Commandant
U.S. Coast Guard
ATTN: Mr, James Veazey
Washington, DC 205930001
d. Dosimetry Information
{1} I the requirements under 38 CFR 3.311(b) have been met and the specified by
subparagraphs b and ¢ above has been completed or there is evidence sufficient to establish the veteran's
C)| tiati isted. telephone Central Office C jon and Pension Servi
211C).

(2) Be prepared to provide the following additional information on initial contact with the
Compensation and Pension Service (211C):

(a) File pumber.

() Social Security number,
() Service number,

(d) Period of service.

(¢) Claimant's current telephone number and add:

{f)} Veteran's date snd place of birth.

(8) Nature of disability.

56



222

February 20, 1996 M21-1, Part I
Change 49

(3) Afer receiving the approval of the Compensation and Pension Service, write a letter o the
Defense Nuclear Agency (DNA), ATTN: RARP-NTPR, 6801 Telegraph Road, Alexandria, VA 22310-
3398. Enclose a copy of the claimant’s response to the request for ionizing radiation exposure information.

(4) If a dose estimate was submitied on bebalf of the claimant from a credible source (38 CFR
3.311(m)(3)ii)), the rating activity will compare this estimate with the response from the DNA or other
official military records. If the rating activity finds a material difference (38 CFR 3.311(a)}3X1)), the
rating activity will direct development to obtain the supporting documentation and methodology used by
the credible source.

¢. Development for U.S. Veterans Involved in Non-U.S. Nuclear Bomb Tests
(1) Public Law 103446 established veterans' entitlement to the same radiogenic conditions on a

mnpuvebmsfo:pnmcxp-msmmn-us muciear tests a5 for participants in U.S. nuclear tests.
dose i ion for forcign test participants, using the addresses and telephone

nunbusﬁmwnbdow.

(2) Itis very important to note on any such request that it deals with non-U.S. test participation. If
this is not noted on the RO request, it will be returned to DNA which will in turn return it to the RO.

(3) For non-U.S. test participants involved in flight missions, contact:
HQAFTACAGO Telephone: (407) 494-6867

1030 South Highway AlA FAX: ($07)434-2318
Patrick AFB, FL. 32925-3002

(4) For all other non-U.S. test participants, individual service occupational radiation} dose
organizations as follows:
Army Chief, U.S. Army lonizing Radiation Dosimetry Center
ATTN: AMXTM-SR-D
PO Box 14063

Lexingion, KY 40512-4063
Telephone: (606) 293-3646

Navy and Officer-in-Charge
Marine Corps . Navy Environmental Health Center Detachment
Naval Dosimetry Center

Bethesda, MD 20889-5614
Telephone: (301) 295-5426
Air Force Commander
Dept. of the Air Force, Armstrong Laboratory
AL/OEBS, Bidg. 140
Brooks AFB, TX 78235-5500

Telephone: (410) 536-2378

5117
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U.S. Coast Guard Commandant (G-KSE)
U.S. Coast Guard
2100 2nd St. SW

Washington, DC  20593-0001
Telephone: (202) 267-1368
f. Referrai to Central Office

(1) If the three requirements of the initial review have been satisfied and development has been
completed, including the receipt of the response from the DNA, refer the claim to the Compensation and
Pension Service (211C) for review. See 38 CFR 3.311(bX1). Include & cover letter briefly summarizing
the following information:

inds

(a) Pert service

(b) The circumstances, inciuding dates of 's exp

(¢) A description of the disease claimed, including the specific cell type and stage, if known, and
when first manifested.

(d) Veteran's age at time of exposure.

() Dosage assessment as given by the DNA.

(f) Time lapse b P and onset of di
{g) Gender, pertinent family history and employment history.

(h) Veteran's history of exposurc to known carcinogens or radiation prior 1o and afler service,
including smoking history and, if claiming skin cancer, exposure 1o sun.

(i) Amy other-information relevant to determining the cause of the disease.

(2) Compensation and Pension Service will request, through the Under Secretary for Benefits, an

advisory medical opinion from the Under Secretary for Health. The Under Secretary for Benefits may also
refer the matter to an outside consuitant. See 38 CFR 3.311(c) and (d).

(a) The regional office will notify the claimant of the referra) to Central Office.

(b) The regional office and the claimant will be notified if the referral is made to the Under
Secretary for Health.

(3) Compensation and Pension Service will furnish an opinion to the regional office
either allowance or denial of the claim. The written response of an outside consultant (if solicited) will also
be transmitied to the regional office.

{4) The raling activity will ider the dation of the Compeasation and Pension Service.
The authority to make the final decision remains with the rating activity under 38 CFR 3.311(f).

(5) Use a locally generated letter 1o notify the claimant of the final decision. See part IV, chapter 8
and paragraph 28.04.
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(6) If evidence (pt. IV, par. 3.06c) submitied in connection with a Notice of Disagreement (NOD)
serves to change the decision of the rating activity, the rating activity may, without further consultation
with the Compensation and Pension Service, take appropriate action to grant the benefit claimed under 38
CFR 3.311(D).

8. Expungement of Classified Military Data. Information relative to military bases where nuclear
weapons may be located within the continental United States is classified “Confidential.™ Locations past or
pmen( oulsldc the conunenul Umled States are classified “Secret® or “Top Secret.” The fact that a veteran

led such infc ion in an application for benefits should not be compounded by further
release wuhm or without VA in lny manner.

(1) Any classified data will be cut out (rather than obliterated) from such records or statements.

(2) A VA Form 119, Report of Contact, prepared for the claims file and signed by the Adjudication
Officer or supervisory designee not lower than the Assistant Adjudication Officer, will cite the kind of
mtmmv&hmhmdmmﬂmormumymwhmwdﬁas
or statements not referring to specific military bases where anclear exp allegedly

o

h. Subsequent Review. A claim for p ion based on radiati asa q of
service with the occupation forces of Hiroshima or Nagasaki, Japan, or in cormemon with nuclear testing
that was denied prior to enactment of Public Law 98-542, The Veterans' Dioxin and Radiation Exposure
Compensation Standards Act, on October 24, 1984, must receive a complete. new review if the claim is
subsequently reopened. New and material evidence need not be submitted 10 reopen these claims. Handle
this type of claim as if it were an initial ionizing radiation claim. Rd‘enoai:pangnphbforpmpu\aaion
to be taken.

5.13 ASBESTOS-RELATED DISEASES

a. Genersl. Many people with asbestos-related discases have oaly recently come to medical
umnuonbeauselhelnmpmodnnshomlOlo4Sormoteyarshuweenﬁlslexpomulni
devclopm:mofdxm In addition, exposure 1o asbestos may be brief (as little as a month or two) or

b. Respoasibility. The rating activity is responsible for determining whether or not military records
mmemdemmMmgMdﬂdopmtqu
determine if there is pre-service and post-service evidence of occupational or other asbestos exposure.

5.14 POST TRAUMATIC STRESS DISORDER (PTSD)

a. Reasoaably Supportive Evidence of Stressors in Service. Any evidence availsble from the
mdq:mmmm&ann;thuhevammvdmtheunmwhchthmedmmuww
mmmmmmmmmhm“uummdmm If
the claimed stressor is related to combat and in the absence of information to the contrary, receipt of any of
mrwmgmwmmumwmammmumm

Air Force Cross

Air Medal with "V Device

Army Commendation Medal with "V* Device
Bronze Star Medal with *V* Device

Combat Action Ribboa

Combat Infantryman Badge

Combat Medical Badge
Distinguished Flying Cross

519



225

4. Attachment D: Copy of pertinent pages from M21-1, Part V[



226

Attachment o to kvans yuestlon 4 a |1

M21-1, Part VI Deceaber 7, 1995
Change 42

d. When all potentiatly relevant records have been obtained, or it is determined that no further evidence
can be obtained, order an examination. The examiner must have all svailable evidence for review when
providing an opinion on the issues of aggravation and the degree of increased disability. Examination
reports which are inadequate for rating purposes will be returned for clarification in accordance with M21-1,
Part V1, par. 1.09(b).

7.63 BENEFIT-OF-THE-DOUBT

a. Include a discussion of the benefit-of-the-doubt rule whenever & claim is granted on that basis, or is
denied but is supported by significant favorable evidence. Describe and weigh the positive and negative
mdmec K&&mu&m&.amwﬁmmmmﬁwﬂw&anmdmm“{y

the is unfy ble® is generally sufficient.

| b

b. When idering claims for comp jon if the service medical records may have been destroyed,
such as in the 1973 Federal Records Ceater fire, VA has a heightened obligation to carefully consider
benefit-of-the-doubt and corroborutive testimony such as buddy statements. In these cases if service
connection cannot be granted based an corroborative testimony, the reasons and bases section of the rating
must explain why the evidence was not credible or could not be accepted.

7.64 RECONSIDERATION OF PREVIOUSLY DENIED CLAIMS BASED ON EXPOSURE TO
IONIZING RADIATION DURING OCCUPATION OF HIROSHIMA OR NAGASAKI OR IN
NUCLEAR TESTING

Veterans whose claims for service connection based upon exposure to jonizing radiation as a
consequence of service with the occupation forces of Hiroshima or Nagasaki, Japan, or in connectide with
nuclear festing were denied prior to October 24, 1984, are entitled to 8 de novo review (a complete, new
review) of their claims under Public Law 98-342, the Veterans' Dioxin and Radiation Exposure
Compensation Standards Act, which was enacted oo October 24, 1984, New and material evidence need not
be submitted to reopen these claims.

7.65 ANALOGOUS RATING

If an unlisted condition is encountered, rate under a closely related disease or injury by utilizing a "99*
code followed by the diagnostic code for the closely related disease or injury. If a "99* code is utilized, it
must be followed by the diagnostic code for the closely related disease or injury, if an evaluation is assigned.
The term "evaluation® includes a 0 percent evaluation.

EXAMPLE 1: Service connection is assigned for chronic obstructive pulmonary disease, which is not
listed in the mating schedule. Rate the condition analogous to a closely related pulmonary condition such ss
puimonary emphysema and wiilize diagnostic code 6699-6603. The perceninge sssigned mmst be supported
by diagnostic code 6603.

EXAMPLE 2: If the rating schedule calls for rating a specific disability analogous to another listed
condition, €.g., coronary artery bypass is (o be rated as arteriosclerotic heart disease | year postsurgery, use &
pereentage assigned. In this example the coding is 7017-7005 and the percentage of disability assigned must
be supported by the second diagnostic code shown.

NOTE: Never usc more than two hyphenated diagnostic codes to support an assigned percentage.

7.66 ABBREVIATIONS AND SYMBOLS

A listing of medical abbreviations and symbols is found in addendum B to this chap
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Attachment E-~Evans Question 5 & 6

RADIATION STATISTICS

Total Number of Radiation Cases: 18,515

Total Number with Service Connection: 1,886

These statistics are as of April 1, 1996. The "Total Number with Service Connection”
represents the number of cases in which service connection has been granted for a
condition claimed to be the result of radiation exposure. It cannot be inferred from
this number that service connection was necessarily granted on the basis of radiation
exposure.

The following statistics, as of April 1, 1996, represent the number of claims in the
exposure categories indicated. However, an " indicates that the figures represent
only claims in which VA has granted presumptive service connection.

Atmospheric Testing (§ 3.311) 8,140

{Total = 8,440
Atmospheric Testing (§ 3.309(d}) 300 *
Hiroshima/Nagasaki (§ 3.311) 3,819

{Total = 3,989
Hiroshima/Nagasaki (§ 3.309(d)) 170 *
Occupational/Therapeutic (§ 3.311) 3,210
Other {§ 3.311) 2,876
TOTAL 18,515

NOTE: As of April 1, 1996, VA had granted service connection to 8,835 "atomic"
veterans for all service-connected conditions, regardiess whether or not the veterans
had claimed they were due to radiation exposure.
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