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GOVERNMENT SHUTDOWN I: WHAT’S
ESSENTIAL?

WEDNESDAY, DECEMBER 6, 1995

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:10 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Morella, Bass, and Moran.

Ex officio present: Representatlve Clmger

Also present: Representative Horn.

Staff present: George Nesterczuk, staff director; Garry Ewing,
counsel; Ned Lynch, professional staff member; Caroline Fiel, clerk;
Cedric Hendricks, minority professional staff; and Elisabeth Camp-
bell, minority staff.

Mr. MicA. Good morning. I would like to call this meeting of the
House Subcommittee on Civil Service to order.

The subject of today’s hearing is government shutdown and what
is essential? I will begin this hearing by welcoming our witnesses,
guests and fellow colleagues. I have an opening statement, then we
will hear from some of the other Members.

Today the subcommittee will be reviewing the government shut-
down, both as it affected our Federal work force recently and what
might happen in the event of a future government lapse in appro-
priations. Any review of the government shutdown must center on
which activities of the Federal Government are essential and which
are nonessential.

The Constitution of the United States is clear in Article I, Sec-
tion 9, that “No money shall be drawn from the treasury but in
consequence of an appropriation made by law.” Despite this con-
stitutional restriction, we recognize that certain functions of our
government are, in fact, essential, and its work force must continue
to operate even when appropriations do lapse.

By tradition, it is the President, together with OMB and the indi-
vidual agencies, that have been allowed to decide which functions
in agencies are essential and which, in fact, are to be shut down.
Part of the reason that I, and other new Mernbers sought election
to Congress was really to come here with the intention of exploring
these issues in a broader context. In our attempt to balance the
Federal budget, we deal with this issue directly as we decide what,
in fact, are essential national functions and activities. That, of
course, is part of a larger question as we consider the proper role
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of our Federal Government, including alternatives such as
privatizing, downsizing, or shifting responsibilities to State and
local authorities.

No one can deny the fact that taxpayers and the average citizen
outside the Beltway must ask some very serious questions when
large segments of our Federal Government close down and they see
no appreciable differences in their lives. Inside the Beltway, many
people spoke of assessing blame for the government shutdown of
nonessential services.

Outside the Beltway, many citizens and taxpayers applauded
closing down nonessential government activities. Others outside
the Beltway, who have grown dependent on Federal Government
benefits and services, were, in fact, appalled and dismayed, and
had their lives severely disrupted by the shutdown.

In this hearing today, I hope we can review, first, what took
place in the recent shutdown; and, second, what plans are under
consideration for any future government closure. It is important to
note that the shutdown itself has not been a new idea to this ad-
ministration. I believe it was part of a calculated strategy by the
administration to close down the government this year.

Planning for this supposedly spontaneous shutdown began as
early as July of this year. In September, agencies were required to
submit shutdown plans to OMB. This was in marked contrast to
the first shutdown, which occurred under President Reagan in
1981, when the first OMB guidance to agencies was issued less
than a week before employees were sent home.

In spite of the current administration’s advanced planning, it is
unfortunate that the execution of the shutdown was, in many in-
stances, disorganized and illogical, at best, and oftentimes chaotic
experience. Let me cite a couple of examples here, and we have
people that will speak to this as witnesses.

The Department of Housing and Urban Development [HUD], ini-
tially released all but 136 of nearly 12,000 employees. As a result,
some housing programs were shut down, even though funds were
available for many major housing programs. Even with a 90 per-
cent retention rate at the Department of Veterans Affairs, the ad-
ministration announced that the processing of new applications for
some major veterans benefits programs would be suspended. With-
in a week of the shutdown, the White House announced the recall
of more than 1,700 DVA employees.

The Department of Education, as another example, furloughed
86 percent of its work force, while the Bureau of Alcohol, Tobacco,
and Firearms found it necessary to retain, so-called “essential,” 15
of 23 public affairs officers. The Social Security Administration fur-
loughed 90 percent of its work force. Retirement claims processing
ceased. At the same time, retirement claims for civil service retir-
ees, at the Office of Personnel Management, were being processed
at 100 percent capacity and activity rate.

Three days into the furlough, the President initiated a recall of
more than 50,000 Social Security personnel, raising questions
about whether they should have been furloughed in the first place.
Furthermore, in the middle of the shutdown, the President de-
clared some activities nonessential on Monday, when on Friday
these same functions were suddenly termed “essential.”
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It’s important that we look at the discrepancies and review the
agencies, and see what is, in fact, a priority activity. We must also
examine what activities are more costly to close down than to con-
tinue. Finally, we must consider Federal employees whose lives are
severely disrupted by this disorderly process.

This may have been a well-planned shutdown, but I find some
of the results very confusing. We heard a lot of rhetoric, and saw
a lot of posturing and grandstanding from the administration. As
cold reality set in, we saw backpedaling and the recall of employ-
ees. And what about the question, what is essential? The adminis-
tration seems not to have defined this consistently among its var-
ious agencies.

Was this poor management or premeditation? Should Congress
have established better criteria or better defined guidelines? The
priorities seem evident to me. First and foremost, we have a re-
sponsibility to ensure national security. We have a duty to provide
for the effective enforcement of our laws. We must take adequate
measures to guarantee the public safety, health, and welfare. Next,
we must ensure that those who cannot sustain themselves are pro-
vided for adequately.

Most of these functions were deemed essential last month. Most
were carried out with only minor interruptions. But it is important
that we look at the discrepancies in the implementation of the ad-
ministration’s first shutdown, if only to make certain that we avoid
these problems in the future.

We face the prospect of another shutdown within just a matter
of 10 days affecting several of the agencies represented here today.
We remain committed to approving legislation that will continue
operations, but if another veto does shut down these agencies, we
hope this hearing will result in a more consistent criteria for clo-
sures and more effective operations of continuing activities.

To explore these issues, we have assembled a panel of senior offi-
cials who have responsibility for the management of major agencies
that have implemented the shutdown in a variety of ways.

They include Dr. Walter Broadnax, the Deputy Secretary of the
Department of Health and Human Services; Mr. Dwight Robinson,
Acting Deputy Secretary of the Department of Housing and Urban
Development; Mr. Thomas Glynn, Deputy Secretary of the Depart-
ment of Labor; Mr. George Muiioz, Assistant Secretary for Manage-
ment and Chief Financial Officer of the Department of the Treas-
ury; Mr. Eugene Brickhouse, Assistant Secretary for Human Re-
sources and Administration of the Department of Veterans Affairs;
and Ms. Shirley Chater, Commissioner of the Social Security Ad-
ministration.

Our second panel includes Mr. John Koskinen, Deputy Director
of the Office of Management and Budget; Mr. Christopher Schroe-
der, Deputy Assistant Attorney General in the Office of Legal Pol-
icy at the Department of Justice; and Mr. Allan Heuerman, Associ-
ate Director for Human Resource Systems Service in the Office of
Personnel Management.

Those are my opening remarks and comments. I will yield now
to the ranking member of our panel, the distinguished gentleman
from Virginia, Mr. Moran.
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Mr. MORAN. Thank you, Mr. Chairman. I am glad you are having
this hearing on the government shutdown that never should have
happened. In my view, it was clearly the Congress’ fault. We did
not get our appropriations bills passed in time. We had a year to
do it, and we didn’t do it. There was only 1, in my recollection, out
of 13 bills that was enacted.

There were a lot of complaints over the fact that the President
vetoed the legislative branch appropriations bill, but thank God he
did. That would have been the worst thing to have had the Con-
gress paid and none of the rest of the government paid because we
took care of our own salaries and operation expenses before the
rest of the government. So I'm glad he vetoed that.

But the fact is that we didn’t get the appropriations bills passed.
That’s why we had the government shutdown. And then we delib-
erately sent a continuing resolution to the President, calculated to
draw a veto. Now, I grant you that the Speaker tried to lend some
insight into why that happened by going into the fact that he didn’t
get a window seat on the plane to the Middle East, or he went out
the wrong door, or something.

I don’t think it was so much the personal snubbing that he per-
ceived occurred as the fact that the legislative branch did not act
in an efficient and effective way. The reconciliation bill is far less
important than getting these appropriations bills signed, and that,
in the future, should be our highest priority.

But 40 percent of the government did not operate, as a result,
for 4 days. And I think that’s something we should be ashamed of.
We also ought to be embarrassed at the fact that we spent $700
million of taxpayers’ money and got no work out of it, no return
from the Federal employees who were furloughed, all of whom
wanted to be at work performing their jobs; none of them wanted
to be getting paid for doing nothing, but 800,000 were sent home.

I think that we need to clarify what is essential and nonessential
in the first place. The definition that suggests that—and, in fact,
I have the directive here, “essential employees are only those
where, if they were unable to perform their jobs, the failure to per-
form those functions would result in an imminent threat to the
safety of human life or the protection of property.”

There’s an inconsistent application of that criteria, but the func-
tioning of the Federal Government goes far beyond that. Obviously,
national park officials, for example, are not going to be involved in
the safety of human life or protection of property, for the most part,
but they are important for the proper functioning of the Federal
Government.

The people who issue visas. We had any number of people in my
jurisdiction—I'm sure they are throughout the country—who need-
ed visas, who needed to be able to travel, but couldn’t get them.
One woman’s family member was dying and she couldn’t get there
because the people who would have issued her a visa were not able
to get to work. The Social Security applications, the applications for
veterans benefits were not processed when they were supposed to
be, when people were eligible. The fact is that millions of dollars
was wasted every day that should have been collected and wasn’t.

I know we’re going to find a number of discrepancies between the
various Federal agencies in the way that they interpreted the
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guidelines. As a result, some were harder hit than others, not just
because some of the functions relate to the safety of human life and
protection of property more than others, but because of different in-
terpretations. I think that’s due to a sincere effort to do the right
thing and simply differences in honest judgment.

The hearing that we are having today is particularly important
because it could happen again. The continuing resolution expires
on December 15. It is conceivable we could have another govern-
ment shutdown at that time. We are making absolutely no progress
on the 7-year balanced budget bill. We have agreed on how many
people are going to sit at the table and what table it is, but we
haven’t gone beyond that.

That being the case and the fact that we are running out of time,
I don’t see any possibility of all these bills being resolved, so a con-
tinuing resolution is clearly going to be necessary. I would hope
there would be a simple extension of the continuing resolution. If
there is not, then the public is going to be absolutely right in iden-
tifying the source of the problem, and it is us, as far as I'm con-
cerned. Back in 1990, almost two out of three taxpayers figured it
was the Congress’ fault, and the figures were almost identical this
year, as well. I think they are going to be higher if it happens
again.

So I think it behooves us to take measures now to avert this. One
of the things that we could do is to pass legislation, and it ought
to originate in this subcommittee, that I have introduced and Con-
gressman Gekas, from Pennsylvania, has introduced, that would
have Federal employees go to work in the event of any lapse of ap-
propriations. They would be reimbursed after the fact, but at least
the taxpayer would get effort for the money that is being paid for
Federal employees’ salaries. It would not disrupt the ability of the
Federal employee work force to serve the public.

Speaker Gingrich made it clear, in a letter that he gave to Re-
publican Members of the Congress, that he was committed to pay-
ing all Federal employees, including those who were furloughed. So
this simply ensures that they would be performing work during
that period of time. I can’t imagine why people would be opposed
to that other than for the political leverage that it gains people to
be able to threaten the possibility of a government shutdown.
That’s wholly irresponsible.

I think we also need to take into consideration the people em-
ployed in the private sector who were severely and adversely af-
fected by the shutdown, people in the services, the retail sector,
and government contracting and procurement. The losses that they
suffered are not made up. They don’t get any retroactive pay. And
particularly in this Washington area, there’s a lot of people who
were hurt unjustifiably and unnecessarily.

It’s H.R. 2184 that we have introduced. I would hope we would
consider that in this subcommittee and pass it on in an expeditious
fashion.

Beyond that, I am anxious to get into this hearing Mr. Chair-
man. [ am glad we have the occasion to see how it worked, and I
hope, even more importantly, to get to work to make sure that this
does not occur again. Thank you.

[The prepared statement of Hon. James P. Moran follows:]
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Mr. Chairman:

I appreciate your having this hearing today and focusing on
this important subject.

This was the furlough that never should have happened.
Congress did not pass the Budget Reconciliation and had not
passed a majority of the appropriations bills. Congress then
exacerbated its own failures by submitting a continuing
resolution calculated to draw a Presidential veto. As the press
reported, all of this was done because the Speaker didn't get a
window seat on Air Force One. Congress then failed to rectify
the situation and pass a clean CR until the end of the week.
Bven though all employees were paid and no employee was harmed by
the shut-down, 40% of the federal government did not operate for
four days because of bickering between the Congress and the
President and pure pettiness.

It is very important to stress that those employees sent
home were not "non-essential" employees. They were non-emergency
employees whoge jobs did not directly affect human life or
property. Naticnal Park officials are not emergency employees,
but they are easential to the operations of our national park
system. Personnel officers are not emergency employees, but they
are esgential to ensure that federal employees get paid. To
claim that the government should be reduced by 800,000 employees,
a8 some Republican freshman have done, because 800,000 employees
were furloughed is absurd. This Subcommittee should never fall
into that trap.

There were wide discrepancies among the agencies. Different
agencies interpreted the direction from the Justice Department
differently. But this is more indicative of a honest effort to
follow the guidelines than a concerted effort to play games with
the shut-down. Some agencies were harder hit than others. Some
agencies have less of a tie to protecting human life and property
than others. And no agency was prepared for the severity or
length of the shut-down. In the past, when the Congress and
Administration were unable to agree on a CR or a budget bill,
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there was an honest effort to, at a minimum, ensure the
continuing operations of the government while the process
continued. This Congress is different. This Congress does not
worry about the collateral damages it creates as it continues on
its ideological juggernaut. An example of this irresponsibility
is the Speaker's unwillingness to work with the Administration to
pass the final appropriations bills. As members of the House
leadership have stated, the Congress is unwilling to ensure the
proper operation of the government because they fear they might
lose leverage with the President on the budget. This is not the
way government is supposed to operate. This is not the way a
responsible Congress acts.

This hearing is appropriate because it appears as if we may
be heading towards another shut-down on December 15. Ten days
before Christmas, we will once again unnecessarily threaten the
jobs security and income of federal employees to make partisan
political points. We will compromise the efficiency and
effectiveness of the federal government to play political games.
If anything is to come out of this hearing, it must be the
message that shutting down the government is dangerous, short-
sighted, and extremely irresponsible. The fault for this action
rests solely with the Congress and, as the polls continue to
show, the public is not fooled by Congress's attempts to point
fingers. 1In October of 1990, about 57% of the public blamed
Congress for the government shut-down. About 25% blamed the
President. In November of 1995, the numbers were exactly the
same .

This past experience and the possibility of a repeat during
the Christmas season demonstrates the immediate need for
legislation such as I have introduced and Rep. Gekas hag
introduced that provides for continued government operations in
the event of a lapse in appropriations. In essence, these bills
are permanent continuing resolutions that take effect whenever
the Appropriations Committee fails to pass its bills. It
provides that the agencies can continue operations at prior
funding levels and any costse incurred are taken out of the
appropriations once enacted. This bill saves money because it
allows the government to continue operating, and continue raising
revenue, during a lapse in appropriations. As recent news
reports have stated, the cost of the November shut-down was in
excess of $700 million. This is a lot of taxpayer money to waste
in order to make a political point.

One of my bills, H.R. 2184, differs in that it only applies
to government employees. It ensures that government employees
will continue to be paid during a budget crisis period. While it
is true that federal employees were paid for the last shut-down,
it is also true that a number of Republican members objected to
the retroactive pay. Federal employees, who play no part in the
political games leading to a shut-down, should not be penalized
for the inability of the Congress to pass its Appropriations
bills. Since this bill was referred to the Government Reform



Committee rather than the Appropriations Committee, it is my hope
that we can mark-up the bill and have it enacted before we allow
another government shut-down to occur. We should take this
opportunity to learn our lessons and make any necessary
corrections.

Again, I appreciate your having this hearing today and I
look forward to the testimony of our witnesses.
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Mr. MicA. I thank the gentleman and would now like to yield to
the chairman of the full committee who has joined us this morning,
Mr. Clinger from Pennsylvania.

Mr. CLINGER. Thank you very much, Mr. Chairman, and thank
you also for holding this hearing on the effect of the partial shut-
down of the Federal Government on civil service staff and govern-
ment functions.

A great deal of planning and work went into the shutdown plans
of the agencies, and we are here to learn about the actions taken
by the Federal cabinet departments and independent agencies to
prepare for a possible appropriations impasse, whether they took
the appropriate steps to troubleshoot their own plans and asked for
help when they needed it from the Office of Management and
Budget.

I think we also want to know what actions OMB and/or the De-
partment of Justice and the Office of Personnel Management took
to assist in the planning, to help guide the agencies and to trouble-
shoot the problem areas before a funding hiatus occurred.

Dr. Rivlin and numerous other administration officials were com-
menting publicly on the potential shutdown of the government real-
ly for months before it actually took place. As early as July 26, I
believe, Dr. Rivlin cautioned agencies to “take no actions such as
reductions in force, office closings, or similar measures, until we
have had time to assess the developing situation and put together
a governmentwide plan,” was her quote.

By memo dated August 17 of this year, she directed the agencies
to develop and submit for review any plans that “you believe are
appropriate,” she said, and she assured the agencies that OMB
would “review plans promptly and get back to the agencies with
suggestions.” And again, on November 9, she instructed agencies to
begin to implement the plan “as approved by OMB in September.”

So, clearly, OMB had been planning for the funding hiatus since
mid-summer and had also accepted full responsibility for reviewing
and approving the plans and otherwise managing a cessation of
government operations. However, we find that, during the shut-
down, inconsistencies became apparent in the treatment and status
of employees who perform very similar, if not identical, functions.

For example, the Department of Veterans Affairs makes benefit
payments for pensions and compensation. In its shutdown proce-
dure, the VA strictly adhered to the Antideficiency Act, and veter-
ans compensation was determined to be unpayable because it is
funded through annual appropriations. The Social Security Admin-
istration also, however, makes payments for pensions and com-
pensation. But here, even though the Social Security Administra-
tion is funded through indefinite appropriations, the SSA shut
down to only 7 percent of its work force.

On what basis, then, were these disparate decisions made? Is
this a distinction based on funding stream only?

I am also curious to know whether sufficient guidance was given
by OPM for the agencies to adequately prepare their shutdown con-
tingency plans. The contingency plan of the Department of Health
and Human Services was a mere two pages long, one of which was
a chart, and the other a cover memo to Nancy Ann Min of the Of-
fice of Management and Budget. By contrast, the contingency plan
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for the U.S. Department of Labor was impressive and extensive,
184 pages long, with the Treasury Department a close second at
174 pages long.

In its review of the plans, did OMB consider the HHS shutdown
plan to be adequate at two pages? Also, why were certain safety
functions which are necessary to protect human life treated dif-
ferently, as we understand it?

The Mine Safety and Health Administration had more than
1,400 safety inspectors on duty during the furlough. By contrast,
OSHA, the Occupational Safety and Health Administration, re-
tained a staff of about 250. No child labor inspectors were retained.
Do child labor inspectors perform a safety function? I really con-
tinue to be somewhat puzzled by this apparently disparate treat-
ment of safety functions, and I look forward to hearing an expla-
nation of this issue from the Department of Labor this morning.

Were any of these inconsistencies observed by OMB in their re-
view of the plans, and of what did OMB’s review and approval
process consist? The bottom line is, how was this shutdown man-
aged?

In 1994, the Office of Management and Budget merged its budget
and management functions. At that time, I sent a letter to then Di-
rector Panetta expressing my concern. I was joined in that by then
Chairman Conyers, expressing our concern about the impact of the
OMPB’s reorganization on its management of the Federal Govern-
ment.

In examining this shutdown, I am again concerned that the man-
agement functions of OMB have been overshadowed by the ongoing
budget work. Frankly, I am concerned that OMB may not have re-
viewed the shutdown plans thoroughly enough, at least on the
basis of the information we have seen so far. If they had, it seems
that they would have seen these serious inconsistencies in the
plans and would have taken steps to address them.

The partial shutdown of the Federal Government is an extremely
complex process. If we have learned nothing else with this exercise,
we have learned exactly how complex and complicated it is. It re-
quires a tremendous amount of planning and sound judgment. It
is my hope that OMB will assess the responsibility it has for prop-
erly managing future shutdowns so that expectations are fair and
clear, and confusion and inconsistency are minimized. Frankly, we
hope that we never have to go through this again, but, if we do,
it surely needs to be better thought out beforehand.

Finally, I wonder whether the subcommittee might consider rec-
ommending that there be a process within OMB by which shut-
down plans will be reviewed and through which agencies can for-
mally resolve questions and appeal those decisions.

I want to thank you, Mr. Chairman. I would ask unanimous con-
sent that the letter I referred to, from myself and Mr. Conyers to
Mr. Panetta, with regard to the management functions of OMB,
dated June 21, 1994, be included in the record at this point.

Mr. MIcA. Without objection, so ordered.

[The information referred to follows:]
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The Honorable Leon E. Panetta
Director

Office of Management and Budget
725 17th Street, N.W., Room 252
Old Executive Office Building
Washington, D. C. 20503

Dear Mr. Director:

As you know, we are interested in the changes, announced as OMB 2000, which are
designed to improve the Office of Management and Budget’s oversight by integrating the
budget analysis, management review, and policy development roles. We share your goals to
improve the breadth and quality of the analysis that goes into the budget and to strengthen
OMB's ability to aversee agency programs and policies.

We are, however, concerned about the impact of the reorganization on the legislative”
mandates within the jurisdiction of the Committee on Governmeat Operations. It is
important to us that the strength and operational effectiveness of the Office of Information
and Regulatory Affairs, the Office of Federal Procurement Policy, and the Office of Federal
Financial Management be maintained. We further want to ensure that broad management
initiatives such as the Paperwork Reduction Act, the Chief Financial Officers Act, and the
Government Performance and Results Act be effectively implemented. We understand that
you anticipate that the new Resource Management Offices will strengthen OMB in this regard
by employing interdisciplinary teams that can take a more integrated approach to
management issues. We would like more detailed information on your strategy for
implementing these changes.

We also seek assurance that as former "management office" staff are assigned to the
Resource Management Offices and as energy is devoted to making those interdisciplinary
teams work, the functioning of the statutory offices and the implementation of the broad
management initiatives do not suffer. We are interested in the specific objectives and
measures you will use to gauge success. This information will serve as the basis toward
reaching agreement with you on criteria we all can use to judge progress. We have called
upon the General Accounting Office to assist us in our review.
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The Honorable Leon Panetta
June 21, 1994

Page 2

We look forward to a constructive conversation on these issues.

Sincerely,

John Conyers, Jr.
Chairman
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Mr. MIcA. I thank the gentleman for his opening statement, and
I will yield now to Mrs. Morella. Mrs. Morella from Maryland is
recognized for her opening statement.

Mrs. MORELLA. Thank you, Mr. Chairman.

I want to commend you for convening this hearing. Last month
we experienced the longest government shutdown in our history.
So, for me, there is no more opportune time to examine the criteria
used by the administration to determine what functions would re-
main operational during the shutdown, particularly with December
15 staring us in the face.

I didn't want a shutdown. No member of this subcommittee or
full committee wanted it. The shutdown was a terrible experience.
It was a demoralizing and divisive ordeal for our work force. It was
costly and disruptive to the taxpayers. It hurt a number of busi-
nesses, particularly in this local area.

Clearly, I wish the President could have signed a continuing res-
olution that would have kept the entire government running. But,
for me, this hearing is not about that; this hearing is about review-
ing the policies and the implementation of those policies, so we can
devise solutions to better determine what needs improving and to
fix what is broken. It is also about sitting here and talking through
this matter, so that, just maybe, we wouldn’t have to be in this po-
sition again.

There are issues that need to be reconciled. I have a hard time
understanding, for instance, why cancer researchers were not con-
sidered essential. I think most of you know how cancer has affected
my life. I'm not certain, but I've heard also that AIDS research
may have been affected during this period. The fact that the De-
partment of Veterans Affairs was recalling employees to process
claims for disabled veterans indicates some confusion over how the
policy was implemented. Our veterans need special treatment. If
the current policies don't afford this treatment, let’s fix them.

Before I conclude my statement, there are two other issues that
I think need to be addressed. I have been reading statements in
the paper and hearing people say that Federal workers who were
furloughed came out ahead because they received their pay. And I
was one who advocated that they not be victimized. Now I realize
there is a question of equity out there, and we need to examine
that in the future.

But I find that these statements are highly offensive and insensi-
tive, and an affront to the dedicated men and women who serve
this Nation and who, through no fault of their own, were fur-
loughed. I don’t know how you come out ahead after having to wear
the demoralizing title of “nonessential.” I don’t know how you come
out ahead while you are sitting at home wondering how long it will
last and how you and your colleagues will pay your bills in the in-
terim. There was not one Federal worker screaming, “Please,
please furlough me.” So I hope that this will be an end to that kind
of rhetoric.

I also feel that the term “nonessential” must be eliminated from
the Federal vocabulary. I can’t think of a term more misguided or
misleading. And with that said, I again want to thank Chairman
Mica for calling the hearing, for his indulgence, and also look for-
ward to hearing from the witnesses.
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Thank you, Mr. Chairman.

Mr. Mica. I thank the gentlelady and now would like to yield to
the vice chair of the subcommittee, Mr. Bass from New Hampshire.

Mr. Bass.

Mr. Bass. Thank you very much, Mr. Chairman.

I have an opening statement that I would like to submit for the
record and to simply comment. Thank you for holding the hearing
this morning. I am looking forward to hearing the testimony from
our witnesses. 1 agree with my colleague, Mrs. Morella, that the
term “nonessential” does not necessarily mean unneeded or unnec-
essary.

I think what we need to determine, in the course of these hear-
ings, is what the nature, what the effect of the shutdown was on
the operation of government; the difference between what worked
and what didn’t work in government; what was reactive versus
proactive, in terms of government activities. Perhaps we can learn
more about the internal workings of the Federal bureaucracy, and
perhaps what we can learn from this experience is how to run a
better, more efficient government, but certainly not stereotype any-
body who was furloughed as being “nonessential.”

I want to thank the chairman for calling these hearings. I think
they are important; I think they are timely. I look forward to hear-
ing this testimony today.

I yield back.

[The prepared statement of Hon. Charles F. Bass follows:]
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Deee

of the 1le Charles Bass
Vice Chairman, Civil Service Subccsmittes

on
December 6, 1995

Mr. Chairman, I want to thank you for holding this hearing, and for focusing the
agenda so squarely on the planning and implementation of the recent shutdown of the
federal government. Controlling excessive federal spending is essential to
fulfilling our commitment to the American people, and this hearing will help to
focus attention on that central question.

I will focus my opening remarks on the “Open Letter to Federal Employees® by the
President and Vice President, which I would like to submit for the record. I
believe that this letter has only served to divert attention from the real issues
raised by the shutdown. As our hearing title makes clear, the essential character
of federal employees is not the question; the less-than-essential character of many
federal functions is.

As Governor Fife Symington demonstrated in Arizona, where states and localities
believe that parks are essential to their communities, they are willing and able to
sustain operations. As millions of parents around the country demonstrate every
day, federal intervention is not always necessary to provide quality education;
making certain that children have opportunities for quality education at every level
is primarily the responsgibility of parents, not bureaucracies. Successful
rehabilitation of many patients is accomplished every day by doctors, nurses,
therapists and other skilled practitioners who work with families and friends to
facilitate their patients’ rehabilitation. Every day, millions of Americans depend
on the private sector, relying on both for-profit and not-for-profit organizations
to improve their lives. These private citizens also generate the tax revenue that
was once the life-blood of big government before big government borrowed our nation
beyond the bounds of spending restraints.

For nearly twenty years, our citizens have been sending a message to everyone who
must face the electorate. As President Reagan phrased that message, °"The problem is
not that Americans aren’t taxed enough. The problem is that government spends too
much.” The Liberal establishment in Washington has resisted that message, and the
administration’s "Open Letter to Federal Employees” is merely another effort to
divert attention from that message in order to protect big government bureaucracies.

This Congress was willing to enact continuing resolutijons that would have averted
this latest shutdown. We do not believe that the same scenario should be repeated
in December, and we welcome this opportunity to clarify guidelines and to ensure the
continued operation of every government function that has authorized and
appropriated funding sources. If there were mistakes in implementing the first
shutdown, they should not be repeated if there is a second one. None of our
interests would be served by allowing that to happen.

In closing, I would observe that Congress and the President are not that far apart
from agreement on principles to bring our Nation’s budget into balance. We need to
eliminate the nonessential programs so that government employees can redouble their
efforts and become more effective in delivering on the essential functions of
government.
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Mr. Mica. I thank the gentleman and now yield to Mr. Horn
from California.

Mr. HorN. Thank you very much, Mr. Chairman. I appreciate
the opportunity to sit with your subcommittee during these hear-
ings. As chairman of the Subcommittee on Government Manage-
ment, we have major concerns about the processes by which these
decisions were made.

Let me just say that I agree with what I have heard from the
gentleman from Virginia, the chairman, the gentlewoman from
Maryland, and the gentleman from New Hampshire. There are a
lot of significant questions, and I commend you for these hearings.
I hope you will recommend to the full committee, and thus the
House, the criteria by which these decisions have been made.

My particular concern comes on an incident that occurred in my
own district, and that is the Department of Defense withdrew the
C-17 inspectors from the line. And if this shutdown had lasted a
few more days, approximately 5,000 to 10,000 workers would have
been furloughed, because there’s no way you can keep production
going unless the appropriate inspection has been made along the
way.

Now, if that policy was across the Nation, which I suspect it was,
talking to various officials in the Pentagon, I think it 1s a wrong-
headed policy that would damage this economy by the billions, but,
more particularly, it would damage the efficiency of defense produc-
tion, which has taken a long time, on the C-17 and other major
projects, to be developed. And now that it's efficient, this kind of
nonsense, of pulling C-17 inspectors and other defense production
inspectors, I think needs a very careful review by this committee.

Mr. Chairman, 1 would like to enclose, at this point in my re-
marks, a statement I have made that raises some fuller questions.

I do hope, whether I'm in the room or not, that you and your col-
leagues will ask, did the White House directly or indirectly urge
any particular closures? Because another series of closures that
irks me deeply is the fact that park rangers are pulled from var-
ious national monuments, when people have saved money for 5 to
10 years to finally see those national monuments, and they are un-
able to do it, not to mention, of course, the Social Security field of-
fices and all the other things we all know about.

[The prepared statement of Hon. Stephen Horn follows:]
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Statement of Representative Stephen Horn
S ———————

Hearing on Government Shutdown - What's Essential?

A review of the agency shutdown plans shows that some
agencies treated similar functions, such as public affairs, training, and
payment of benefits, very differently. It seems that agenc'ies received
very little guidance on how to decide on which employees were
essential and which could be furloughed. They had to muddle through
on their own, and a few, such as the Department of Veterans Affairs
and the Social Security Administration, apparently underestimated their
responsibilities because they had to make hurried preparations to recall
employees to avoid a delay in distributing benefits payments.

Leadership from an oversight agency was conspicuous by its absence.

The Office of Management and Budget and the Department of
Justice apparently were less than responsive to requests for guidance
from the agencies. Today we would like to ask the representatives of
OMB and Justice why this happened. Was it an oversight on their
parts? Did they not have enough staff to monitor the agencies in their
development and submission of shut down plans? Did they decide to

adopt a "hands-off" approach and see what happened, hoping it would
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embarrass Congress? It will be interesting to hear from them what
their reasons were. The results remain: agencies were left to their
own devices, some making decisions to keep employees working if
they were paid out of multi-year or no-year appropriation, some
retaining only those employees involved in protecting life or property.
Some departments shutting down almost completely, some remaining

almost fully staffed. There was no coordination among the agencies.

These are important management issues. We are trying to ensure
that Government management improves. This shut down shows that
at present Government management is barely adequate. Government
agencies are operating in a vacuum, without taking into account what
other agencies are doing. They are given no guidance or leadership.
We need to have, within the Administration, an office able and willing
to: take control of a situation; develop overall guidelines; make sure
the agencies follow the guidelines consistently; and ensure that similar
functions are treated consistently across all agencies performing those

functions.

It seems that this was lacking in the shut down that occurred
from November 14 to 18. The administration must make sure that any

future shut downs are managed better.
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Mr. Mica. I thank the gentleman.

Without objection, the statement will be made part of the record.
I also have a statement and a request from Cardiss Collins, the
ranking member of the full committee, and, without objection, her
statement will be made part of the record.

[The prepared statement of Hon. Cardiss Collins follows:]
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STATEMENT OF HON. CARDISS COLLINS, RANKING MEMBER
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
BEFORE THE SUBCOMMITTEE ON CIVIL SERVICE
HEARING ON THE GOVERNMENT SHUTDOWN:
WHAT’S ESSENTIAL?

November 21, 1995

Mr. Chairman, during the days preceding the recent government shutdown, the question
of "What's Essential” was repeatedly asked by front-line employees across the Federal work
force, and by the American public. The workers wanted to know whether or not they would
be furloughed, and if so, what the consequences would be with respect to their pay and benefits.
The public wanted to know whether services they depended upon would be available to them.

1 understand that the Administration took a number of actions to inform both the workers
and the public about effect a shutdown of the government would have on them. Whether or not
these actions, and the determination of “What's Essential® which guided them, were reasonable
and adequate should be the focus of today’s hearing. I would hope that Members not use this
hearing instead to continue the carping and finger pointing which has surrounded the debate over
the budget.

As we approach December 15th, and the prospect that a shutdown could reoccur, the
public, Members of Congress, agency managers, and Federal and District of Columbia
govemment workers alike all can benefit from the clarity of policy and procedure that this
hearing could bring.

The Department of Justice has issued three legal opinjons addressing the permissible
scope of government operations during a shutdown caused by a lapse in appropriations. The
most recent one was prepared this past August by Assistant Attorney General Walter Dellinger
and was distributed to agencies by the Office of Management and Budget to assist them with the
development of plans for managing a shutdown, were it to occur.
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The Dellinger opinion states that the Antideficiency Act prohibits the employment of
federal personnel in advance of appropriations except in emergencies. It further states that the
emergencies exception applies only to cases of a threat to human life or property where the
threat can be reasonably said to be near at hand and demanding of immediate response. Those
employees who met this test were to be deemed essential and required to work. In addition,
other employees whose jobs are funded with multi-year appropriations, or who meet other
limited exceptions could report 10 work as well.

This guidance seems quite clear, yet there are feports it was applied inconsistently.
Therefore 1( is appropnale for this Subcommittee to examine the manner in which this guidance
was di d and the in which agencies determined which of their personnel were
essential. The array of witnesses scheduled to appear today should provide that information,
I Jook forward to their testimony and the insight it will provide.

Thank you, Mr. Chairman.
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Mr. Mica. I have also had requests, I might say, from a number
of Members now—it’s growing—to testify and comment on the
question of the impact of the shutdown and how we proceed. We
are going to hold a Members’ panel next Tuesday at 1:30 and give
all of the Members who wish an opportunity to be heard at that
time. If any Members do have a statement they would like to have
made a part of the record today, we will also be glad to include
that in the text. In order to be fair to everyone, I think we will pro-
ceed in that fashion.

I would like to now call our first panel. We have them before us:
Dr. Walter Broadnax, Department of Health and Human Services;
Dwight Robinson, Department of Housing and Urban Development;
Thomas Glynn, Department of Labor; George Murioz, Department
of the Treasury; Eugene Brickhouse, Department of Veterans Af-
fairs; and Shirley Chater, the Commissioner of the Social Security
Administration.

Some of you have appeared before us before; some of you are new
members. This is an investigations and oversight subcommittee
and committee of Congress, so if you would please stand, I would
like to administer the oath.

[Witnesses sworn. ]

Mr. MicA. The witnesses have answered in the affirmative.

Again, I would like to welcome our panelists. Since we have sev-
eral lengthy panels here, we are going to use the 5-minute rule.
You are asked, if you have a lengthy, detailed statement, to submit
it for the record, and it will be made part of the official record. We
would appreciate your summarizing so that the members of the
subcommittee will have an opportunity to discuss and ask ques-
tions.

We will start, first, by having a statement by Dr. Walter
Broadnax, Deputy Secretary of the Department of Health and
Human Services.

Welcome, and you are recognized, sir.

STATEMENTS OF WALTER BROADNAX, DEPUTY SECRETARY,
DEPARTMENT OF HEALTH AND HUMAN SERVICES; DWIGHT
ROBINSON, ACTING DEPUTY SECRETARY, DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT; THOMAS P. GLYNN,
DEPUTY SECRETARY, DEPARTMENT OF LABOR; GEORGE
MUNOZ, ASSISTANT SECRETARY FOR MANAGEMENT AND
CHIEF FINANCIAL OFFICER, DEPARTMENT OF THE TREAS-
URY; EUGENE A. BRICKHOUSE, ASSISTANT SECRETARY FOR
HUMAN RESOURCES AND ADMINISTRATION, DEPARTMENT
OF VETERANS AFFAIRS; AND SHIRLEY CHATER, COMMIS-
SIONER, SOCIAL SECURITY ADMINISTRATION

Mr. BROADNAX. Thank you, Chairman Mica and members of the
committee, for the opportunity to speak to you today concerning the
Department of Health and Human Services’ implementation of the
recent government shutdown. Mr. Chairman, this is my oral state-
ment. [ have submitted my full testimony for the record.

The first casualty of a shutdown is the morale of our employees
who were incorrectly termed “nonessential.” I want to make the
point clearly that all HHS employees are essential. During a lapse
in appropriations, some employees may continue to work as a mat-
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ter of law, others may not; a distinction made by law, not by the
value of their work.

The HHS shutdown plan was developed and implemented in ac-
cordance with existing laws and guidelines contained in the legal
opinions developed by the Department of Justice and OMB guide-
lines. Consequently, HHS determined that 33,600, or 55 percent, of
our employees would continue to work during the shutdown, be-
cause their work was excepted. HHS had to furlough approximately
27,500, or 45 percent, because their work was not classified in one
of the excepted categories.

The Secretary and the Deputy Secretary kept HHS employees
advised of key developments regarding a possible shutdown. The
Secretary met personally with the heads of HHS operating divi-
sions prior to the shutdown and assured them that she considered
each and every one of our employees and the services that they
provide to be essential. However, it was made clear to them that
normal business would have to be suspended for the duration of
the shutdown, consistent with legal requirements.

I am proud of the efforts made by our shutdown team, who pre-
pared a shutdown plan and managed that plan once OMB officially
announced a shutdown. Their efforts enabled HHS to proceed in an
orderly manner to implement the shutdown. The team met fre-
quently before and during the shutdown, and provided a vital focal
point for information and guidance about the shutdown.

It was necessary for the team to consider adjustments to the
shutdown plan after initial implementation, since circumstances
changed as the shutdown continued. For example, following the
President’s announcement that new Medicare beneficiaries should
be enrolled during the shutdown, HHS identified employees of the
Health Care Financing Administration, HCFA, who provided these
services, and prepared to call them back to work.

What about the costs of shutdown? They are extremely difficult
to determine. Besides employee morale, we know that roughly $5
million a day was lost due to HHS wages and rent. But there were
significant nonpersonnel costs to the shutdown, as well. Each day
we had to turn away 10,000 new Medicare applicants. New pa-
tients could not be accepted into clinical research at the NIH clini-
cal center; an average of 170 patients enter each week. The Cen-
ters for Disease Control ceased disease surveillance; therefore, in-
formation about the spread of disease, such as the flu and AIDS,
was unavailable.

The shutdown gave a holiday to deadbeat dads, since we had to
shut down the parent locator service to which is referred, on aver-
age, 15,000 to 20,000 cases per day. Hotline calls to the NIH con-
cerning diseases could not be answered, and calls to our Inspector
General concerning fraud and abuse could not be referred.

Fortunately, the effects of the shutdown did not have an impact
on some of our customers. For example, the Medicaid and Aid to
Families With Dependent Children programs were already funded
for the first quarter, prior to shutdown, from advanced appropria-
tions, and Medicare claims were paid from trust funds, which were
not affected by the shutdown. But these Medicare claims were paid
by contractors who could not be paid during the shutdown and who
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would have to cease Medicare payments if their cash ran out due
to a longer hiatus.

The impact of another shutdown on December 15 would be sub-
stantially worse. We would have all the same problems that we en-
countered in November, but we would add to them the lack of
available funding for Medicaid, AFDC, and foster care, and all the
other programs that are due to be funded for the second quarter
on January 1, 1996. These grants are prepared and then awarded
on January 1. This affects approximately 4,500 grant awards, total-
ing more than $28 billion.

Clearly, shutdown of the government is in no one’s interest. The
public is left without services that affect the most vulnerable
among us. States are left to support a myriad of services that they
cannot afford alone. Contractors providing excepted services, such
as Medicare claims payment, are left in the position of either float-
ing the government through the crisis or suspending payments.

And employees are told they cannot come to work and do their
jobs providing services, tracking diseases, and caring for the elderly
in the people’s department, simply because their job does not meet
the legal definition of an excepted function.

I am sure you will agree that these costs are simply too high for
the country to bear, and therefore we must do all within our power
to avoid another shutdown.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions the committee may have.

[The prepared statement of Mr. Broadnax follows:]
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TESTIMONY OF
DR. WALTER BROADNAX, DEPUTY SECRETARY,
DEPARTMENT OF HEALTH AND HUMAN SERVICES
BEFORE THE HOUSE GOVERNMENT REFORM AND OVERSIGHT
SUBCOMMITTEE ON CIVIL SERVICE
HEARING ON HHS IMPLEMENTATION OF THE GOVERNMENT-WIDE SHUTDOWN
DECEMBER 6, 1995

THANK YOU CHAIRMAN MICA AND MEMBERS OF THE COMMITTEE FOR THE OPPORTUNITY TO
SPEAK TO YOU TODAY CONCERNING THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

IMPLEMENTATION OF THE RECENT GOVERNMENT-WIDE SHUTDOWN WHICH RESULTED IN THE
FURLOUGH Or 325,000 FEDERAL V.'JRKERS.WHO PROVIDE VITAL SERVICES TO THE AMERICAN

PEOPLE.

THE FIRST CASUALTY OF A SHUTDOWN IS MORALE, ESPECIALLY THE MORALE OF OUR
EMPLOYEES WHO WERE INCORRECTLY TERMED "NON-ESSENTIAL". BEFORE TURNING TO SOME
OF THE SPECIFICS OF THE HHS IMPLEMENTATION, | WANT TO MAKE THE POINT THAT ALL HHS
EMPLOYEES ARE ESSENTIAL. DURING A LAPSE IN APPROPRIATIONS SOME EMPLOYEES MAY
CONTINUE WITH THEIR WORK AS A MATTER OF LAW; OTHERS MAY NOT. BUTITIS A

DISTINCTION MADE BY LAW, NOT BY THE VALUE OF THEIR WORK.

- OUR FURLOUGHED EMPLOYEES WHO CONTROL AND PREVENT DISEASE ARE ESSENTIAL;
- OUR FURLOUGHED EMPLOYEES WHO ISSUE AND MONITOR HEAD START GRANTS ARE
ESSENTIAL;

- OUR FURLOUGHED EMPLOYEES WHO INVESTIGATE MEDICARE FRAUD ARE ESSENTIAL.

ALL OF OUR EMPLOYEES ARE ESSENTIAL. THE LAWS AFFECTING SHUTDOWN WILL ALLOW

SOME TO WORK AND OTHERS, I REGRET, WILL NOT BE ALLOWED TO WORK BY LAW.
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THE HHS SHUTDOWN PLAN WAS DEVELOPED AND IMPLEMENTED IN ACCORDANCE WITH
EXISTING LAWS AND GUIDELINES CONTAINED IN THE LEGAL OPINIONS DEVELOPED BY THE
DEPARTMENT OF JUSTICE AND OMB GUIDANCE. FOLLOWING THESE REQUIREMENTS, HHS
DETERMINED THAT 33,600 OR 55% OF OUR EMPLOYEES WOULD CONTINUE TO WORK DURING

THE SHUTDOWN BECAUSE THEIR WORK WAS “EXCEPTED™:

- 12,300 CONTINUED TO WORK BECAUSE THEY WERE PROVIDING EITHER DIRECT HEALTH
CARE OR PERFORMING ACTIVITIES INVOLVING THE IMMINENT THREAT TO SAFETY OF
HUMAN LIFE. THIS INCLUDES, FOR EXAMPLE, OUR NATIONAL INSTITUTES OF HEALTH
(NIH) CLINICAL CENTER EMPLOYEES AND OUR INDIAN HEALTH SERVICE EMPLOYEES IN
THEIR HOSPITALS AND CLINICS.

- 11,000 CONTINUED TO WORK BECAUSE THEIR PROGRAMS AND SALARIES WERE NOT
AFFECTED BY A LAPSE IN APPROPRIATIONS (THIS IS PRIMARILY MADE UP OF
EMPLOYEES IN THE FOOD AND DRUG ADMINISTRATION WHOSE APPROPRIATIONS WERE
ENACTED IN THE AGRICULTURE BILL. OTHER EXAMPLES INCLUDE THE AGENCY FOR
TOXIC SUBSTANCES AND DISEASE REGISTRY (ATSDR) EMPLOYEES FUNDED BY THE
SUPERFUND.

- 5,000 CONTINUED TO WORK BECAUSE THEY HOLD OFFICES ESTABLISHED BY LAW
(PREDOMINANTLY MEMBERS OF THE PUBLIC HEALTH SERVICE COMMISSIONED CORPS).

-- 3,000 CONTINUED TO WORK BECAUSE THEY WERE PERFORMING ACTIVITIES INVOLVING
THE IMMINENT THREAT TO PROTECTION OF PROPERTY. THIS INCLUDES, FOR EXAMPLE,
THE PROTECTION OF OUR ONGOING MEDICAL EXPERIMENTS AND OUR LAB ANIMAL
CARETAKERS IN THE NIH.

- 2,300 CONTINUED TO WORK TO CARRY OUT THE ACTIVITIES REQUIRED FOR ORDERLY
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SHUTDOWN. EXAMPLES OF THESE ACTIVITIES ARE BUDGET, FINANCIAL, AND LEGAL

OPERATIONS NECESSARY DURING THE HIATUS.

HHS HAD TO FURLOUGH APPROXIMATELY 27,500 OR 45% BECAUSE THEIR WORK WAS NOT

CLASSIFIED IN ONE OF THE ABOVE "EXCEPTED" CATEGORIES.

THROUGH A SERIES OF NEWSLETTERS, ELECTRONIC MAIL, AND OFFICE TO OFFICE VISITS, THE
SECRETARY AND THE DEPUTY SECRETARY KEPT HHS EMPLOYEES ADVISED OF KEY
DEVELOPMENTS REGARDING A POSSIBLE SHUTDOWN AND OF THE PRESIDENT'S COMMIT MENT
TO WORK WITH CONGRESS ON A BUDGET BILL THAT WOULD BE BENEFICIAL TO THE AMERICAN
PEOPLE. THE SECRETARY MET PERSONALLY WITH THE HEADS OF HHS OPERATING DIVISIONS
PRIOR TO THE SHUTDOWN AND ASSURED THEM THAT SHE CONSIDERED EVERY ONE OF OUR
EMPLOYEES AND THE SERVICES THAT THEY PROVIDE TO BE ESSENTIAL. HOWEVER, IT WAS
MADE CLEAR TO THEM THAT NORMAL BUSINESS WOULD HAVE TO BE SUSPENDED FOR THE
DURATION OF THE SHUTDOWN CONSISTENT WITH LEGAL REQUIRE}ZENTS. THEY WERE ALSO
REMINDED OF THE PENALTIES ASSOCIATED WITH LACK OF ADHERENCE TO SHUTDOWN
GUIDELINES; NAMELY, THAT THE OBLIGATION OF FUNDS IN ADVANCE OF APPROPRIATIONS
(EXCLUDING THE EXCEPTIONS DISCUSSED ABOVE) IS A VIOLATION OF THE ANTIDEFICIENCY
ACT, WITH PENALTIES RANGING FROM ADVERSE PERSONNEL ACTIONS TO FINES AND

IMPRISONMENT.'

'TITLE 31, SECTION 1350 OF THE U.S. CODE RBRADS: AN OFFICER OR EMPLOYEE OF THE
UNITED STATES GOVERNMENT OR OF THE DISTRICT OF COLUMBIA GOVERNMENT KNOWINGLY
AND WILLFULLY VIOLATING SECTION 1341 (A) OR 1342 OF THIS TITLE SHALL BE FINED
NOT MORE THAN $5,000, IMPRISONED FOR NOT MORE THAN 2 YEARS, OR BOTH.
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1 AM PROUD OF THE EFFORTS MADE BY OUR SHUTDOWN TEAM, CONVENED BY THE ASSISTANT
SECRETARY FOR MANAGEMENT AND BUDGET AND DEPUTY CFO, WHO CARRIED OUT THE TASK
OF PREPARING A SHUTDOWN PLAN AND MANAGING THAT PLAN ONCE OMB OFFICIALLY
ANNOUNCED THE SHUTDOWN. THEIR EFFORTS ENABLED HHS TO PROCEED IN AN ORDERLY
AND EFFICIENT MANNER TO NOTIFY AFFECTED EMPLOYEES AND TO IMPLEMENT THE
SHUTDOWN WITHIN THE THREE HOURS SPECIFIED IN OMB GUIDELINES. THE TEAM, WHICH
CONSISTED OF SENIOR MANAGEMENT OFFICIALS IN LEGAL, HUMAN RESOURCES,
PROCUREMENT AND GRANTS POLICY, FINANCE AND OTHER KEY MANAGEMENT AREAS OF THE
DEPARTMENT, MET FREQUENTLY BEFORE AND DURING THE SHUTDOWN. THE TEAM PROVIDED
A FOCAL POINT FOR INFORMATION ABOUT THE SHUTDOWN AND WORKED CLOSELY WITH
DESIGNATED SENIOR MANAGEMENT OFFICIALS ACROSS THE VARIOUS OPERATING AND STAFF
DIVISIONS, INCLUDING REGIONAL OFFICIALS, WHO COORDINATED INFORMATION THROUGH

OUR OFFICE OF INTERGOVERNMENTAL AFFAIRS.

IT WAS NECESSARY FOR THE TEAM TO CONSIDER ADJUSTMENTS TO THE SHUTDOWN PLAN
AFTER INITIAL IMPLEMENTATION. SINCE CIRCUMSTANCES CHANGED AS THE SHUTDOWN
CONTINUED, WE HAD TO EVALUATE ADJUSTh-AENTS TO THE NUMBER OF EXCEPTED EMPLOYEES.
FOR EXAMPLE, FOLLOWING THE PRESIDENT’S ANNOUNCEMENT THAT AGENCIES SHOULD
REVIEW THEIR SHUTDOWN PLANS IN LIGHT OF THE UNPRECEDENTED LENGTH OF THE
SHUTDOWN, IT WAS DETERMINED THAT NEW MEDICARE BENEFICIARIES SHOULD BE ENROLLED
DURING THE SHUTDOWN. HHS IDENTIFIED EMPLOYEES OF THE HEALTH CARE FINANCING
ADMINISTRATION (HCFA) WHO PROVIDED THESE SERVICES AND PREPARED TO CALL THEM
BACK TO WORK. ALSO, WE WERE PREPARED TO BRING BACK SEVERAL EMPLOYEES TO OUR
PERRY POINT MEDICAL DEPOT TO FILL MEDICAL SUPPLY ORDERS FOR OUR INDIAN HEALTH

SERVICE HOSPITALS. HOWEVER, THE AGREEMENT REACHED BETWEEN THE PRESIDENT AND
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CONGRESS TO END THE SHUTDOWN ON NOVEMBER 20 MADE IMPLEMENTATION OF THESE
ACTIONS UNNECESSARY. HAD THE AGREEMENT NOT BEEN REACHED AT THAT TIME,
APPROXIMATELY 100 EMPLOYEES WOULD HAVE BEEN RETURNED TO DUTIES THAT, DUE TO
THE PROLONGED SHUTDOWN, HAD DEVELOPED INTO SAFETY OF HUMAN LIFE OR PROPERTY

STATUS.

WHAT ABOUT THE COSTS OF SHUTDOWN? THEY ARE EXTREMELY DIFFICULT TO DETERMINE.
BESIDES EMPLOYEE MORALE, WE KNOW THAT ROUGHLY $5 MILLION A DAY WAS LOST DUE TC
HHS WAGES AND RENT. BUT THERE WERE SIGNIFICANT NON-PERSONNEL COSTS TO THE

SHUTDOWN AS WELL:
- EACH DAY WE HAD TO TURN AWAY 10,000 NEW MEDICARE APPLICANTS;

- NEW PATIENTS COULD NOT BE ACCEPTED INTO CLINICAL RESEARCH AT THE NIH

CLINICAL CENTER (AN AVERAGE OF 170 PATIENTS ENTER EACH WEEK).

- THE CENTERS FOR DISEASE CONTROL CEASED DISEASE SURVEILLANCE. THEREFORE,
INFORMATION ABOUT THE SPREAD OF DISEASE SUCH AS THE FLU AND AIDS WAS

UNAVAILABLE.

- THE SHUTDOWN GAVE A HOLIDAY TO "DEADBEAT" DADS SINCE WE HAD TO SHUT
DOWN THE PARENT LOCATOR SERVICE TO WHICH IS REFERRED, ON AVERAGE, 15-20

THOUSAND CASES PER DAY.
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- HOT LINE CALLS TO THE NIH CONCERNING DISEASES COULD NOT BE ANSWERED AND
CALLS TO OUR INSPECTOR GENERAL CONCERNING FRAUD AND ABUSE COULD NOT BE

REFERRED.

FORTUNATELY, THE EFFECTS OF THE SHUTDOWN DID NOT HAVE AN IMPACT ON SOME OF OUR
CUSTOMERS. FOR EXAMPLE, THE MEDICAID AND AID TO FAMILIES WITH DEPENDENT
CHILDREN PROGRAMS WERE ALREADY FUNDED FOR THE FIRST QUARTER PRIOR TO SHUTDOWN
FROM ADVANCE APPROPRIATIONS AND MEDICARE CLAIMS WERE PAID FROM TRUST FUNDS
WHICH WERE NOT AFFECTED BY THE SHUTDOWN. BUT THESE MEDICARE CLAIMS WERE PAID
BY CONTRACTORS WHO COULD NOT BE PAID DURING THE SHUTDOWN AND WHO WOULD HAVE

TO CEASE MEDICARE PAYMENTS IF THEIR CASH RAN OUT DUE TO A LONGER HIATUS.

OTHER PROGRAMS HAD RECEIVED SMALL GRANTS UNDER THE TERMS OF THE FIRST
CONTINUING RESOLUTION TO TIDE THEM OVER THE FUNDING CRISIS. BUT IF THE SHUTDOWN
HAD CONTINUED -- OR IF IT OCCURS AGAIN -- MANY OF THOSE SERVED BY THESE PROGRAMS
- THE VERY YOUNG, THE AGED, THE DISABLED - WOULD BE DENIED CRITICALLY-NEEDED
SERVICES. FOR EXAMPLE, ON DECEMBER 1, 1995, APPROXIMATELY 122 HEAD START
PROGRAMS, SERVING 60,000 CHILDREN, WERE SCHEDULED TO RECEIVE THEIR GRANTS. IN THE
ADMINISTRATION ON AGING PROGRAMS WHICH PROVIDE COMPREHENSIVE SERVICES,
INCLUDING MEALS, TO MANY SENIOR CITIZENS, SOME STATES INDICATED THAT THEY WOULD
PROBABLY HAVE HAD TO CLOSE THEIR SERVICE DELIVERY PROGR:AMS IF THE SHUTDOWN HAD
CONTINUED MUCH LONGER. AT NIH, BESIDES DISRUPTION TO THE MANY RESEARCH RENEWAL
GRANTS, WE ESTIMATE THAT AS MANY AS 2,000 NEW AND COMPETING AWARDS SCHEDULED
TO BE FUNDED ON DECEMBER 1, 1995 WOULD HAVE HAD TO BE DELAYED UNTIL FUNDS WERE

AVAILABLE. OBVIOUSLY, THE LONGER THE SHUTDOWN, THE MORE DISASTROUS THE EFFECTS



31

PAGE 7

WOULD BE ON THESE PROGRAMS WHICH AFFECT THE MOST VULNERABLE POPULATIONS.

THE IMPACT OF THE NOVEMBER SHUTDOWN WAS BAD ENOUGH; BUT THE IMPACT OF ANOTHER
SHUTDOWN ON DECEMBER 15 WOULD BE SUBSTANTIALLY WORSE. WE WOULD HAVE ALL THE
SAME PROBLEMS THAT WE ENCOUNTERED IN NOVEMBER, BUT WE WOULD ADD TO THEM THE
LACK OF AVAILABLE FUNDING FOR MEDICAID, AFDC, AND FOSTER CARE, AND ALL THE OTHER
PROGRAMS THAT ARE DUE TO BE FUNDED FOR THE SECOND QUARTER ON JANUARY 1, 1996.
THESE GRANTS ARE PREPARED AND THEN AWARDED ON JANUARY 1. THIS AFFECTS
APPROXIMATELY 4,500 GRANT AWARDS TOTALING MORE THAN $28 BILLION DOLLARS.
EXAMPLES OF VULNERABLE PO.PULATIONS IMPACTED INCLUDE: 13 MILLION AFDC RECIPIENTS;
273,000 FOSTER CARE CHILDREN; OVER 100,000 CHILDREN RECEIVING ADOPTION ASSISTANCE

SERVICES; AND OVER 100,000 HEAD START KIDS.

I.N ADDITION, WE ARE CONCERNED ABOUT THE LONG RANGE IMPACT ON OUR EMPLOYEES.
DURING THE NOVEMBER SHUTDOWN, WE PROVIDED OUR EMPLOYEES WITH INFORMATION ON
APPLYING FOR UNEMPLOYMENT COMPENSATION IN ORDER TO COVER POTENTIAL CASH-FLOW
PROBLEMS. IF A LENGTHY SHUTDOWN WERE TO OCCU™ IN MID-DECEMBER, EXTENSIVE
EFFORTS WOULD HAVE TO BE MADE TO ADVISE EMPLOYEES ABOUT ALTERNATIVE

EMPLOYMENT AND THE AVAILABILITY OF UNEMPLOYMENT BENEFITS.

CLEARLY, SHUTDOWN OF THE GOVERNMENT IS IN NO ONE'S INTERESTS. THE PUBLIC IS LEFT
WITHOUT SERVICES THAT AFFECT THE MOST VULNERABLE AMONG THEM. STATES ARE LEFT
TO SUPPORT A MYRIAD OF SERVICES THAT THEY CANNOT AFFORD ALONE. CONTRACTORS
PROVIDING EXCEPTED SERVICES SUCH AS MEDICARE CLAIMS PAYMENT ARE LEFT IN THE
POSITION OF EITHER FLOATING THE GOVERNMENT THROUGH THE CRISIS OR SUSPENDING

PAYMENTS. AND EMPLOYEES ARE TOLD THEY CANNOT COME TO WORK AND DO THEIR JOBS
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PROVIDING SERVICES, TRACKING DISEASES, AND CARING FOR THE ELDERLY IN THE “PEOQPLES’
DEPARTMENT SIMPLY BECAUSE THEIR JOB DOES NOT MEET THE LEGAL DEFINITION OF AN
“EXCEPTED” FUNCTION. I'M SURE YOU WILL AGREE THAT THESE COSTS ARE SIMPLY TOO
HIGH FOR THE COUNTRY TO BEAR AND THEREFORE, WE MUST DO ALL WITHIN OUR POWER TO

AVOID ANOTHER SHUTDOWN.

THANK YOU MR. CHAIRMAN AND I WOULD BE HAPPY TO ANSWER ANY QUESTIONS THE

COMMITTEE MAY HAVE.
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Mr. Mica. I thank you, Dr. Broadnax. We are going to withhold
questions till we finish the panel.

I would like to recognize now Mr. Dwight Robinson, who is acting
Deputy Secretary of the Department of Housing and Urban Devel-
opment.

Mr. ROBINSON. Thank you, Mr. Chairman and good morning.

I want to thank you for this opportunity to discuss the planning,
implementation, and oversight of the recent shutdown of the gov-
ernment, including the Department of Housing and Urban Develop-
ment. We believe that our actions followed the law, directions from
OMB, the Department of Justice, and what was necessary under
the regrettable circumstances. We are pleased to be able to answer
your questions and to discuss with your committee how we thought
through the process and how the plan unfolded.

Like most Federal agencies, HUD had experienced short-term
shutdowns before, although the most recent lasted just a half day
in 1990. In compliance with a series of OMB bulletins issued over
the last 15 years, we had in place general guidance and procedures
for implementing a shutdown. That possibility grew stronger late
in the summer. In August and early September, the Department
undertook a thorough legal review of opinions from the Department
of Justice, and we also examined OPM instructions and OMB guid-
ance to update and add detail to our plan for operations during a
funding lapse.

The plan was submitted and reviewed by OMB in September.
The plan is conceptual rather than administrative. It reviews each
of the programs for which the Department is responsible, in terms
of its legal authority to continue activities under the applicable
statutes.

What we found was that the length of the funding hiatus really
determines the work that can be done. In a 1- or 2-day lapse in
funding, we require only minimal emergency staff to protect life
and property, and provide for an orderly shutdown of activities.
But a longer shutdown would require more HUD staff to perform
activities necessary to protect life and property.

In October, we developed a contingency plan containing the ad-
ministrative procedures and personnel guidance for implementing
a shutdown. Employees were told of the possibility of a shutdown,
advised of their personnel rights, and told how a furlough would
affect benefits and employment. Employees, over a 2-week period,
were provided with materials.

As we neared the critical date, assistant secretaries and program
managers were asked to provide specific plans for a short-term
shutdown, keeping only those few employees who would be protect-
ing life and property or conducting the shutdown itself.

On Monday before the shutdown, November 13, through a head-
quarters public address system and a national conference call, the
Secretary addressed all HUD staff, explaining the impending fund-
ing problems and the possibility of a furlough.

The shutdown began on the morning of Tuesday, November 14.
OMB provided the official notice that employees should be released.
Those employees who were excepted, per the plan, were provided
with a letter containing the emergency conditions under which they



34

were retained. All other employees were provided with a furlough
letter and other personnel guidance.

Once again, the Secretary informed employees by conference call,
facsimile transmission, and over the public address system in head-
quarters of the shutdown. The shutdown was executed orderly.
About 400 HUD employees were excepted during this period, and
about 11,000 were furloughed. Consistent with our long-term plans,
during the week we determined that we would need to bring back
on board additional furloughed employees, if the funding lapse con-
tinued beyond a week or so.

For example, HUD provides operating subsidies and moderniza-
tion funds to 3,400 local housing agencies, who in turn provide pub-
lic housing and services to 1.4 million low-income households.
These funds are drawn down by public housing authorities on a
daily basis, as needed. Additional HUD public housing employees
wouhd have been needed to provide these funds of about $25 million
per day.

On Thursday, November 16, discussions were held on providing
additional staff with OMB. By the weekend, we had a plan to in-
crease emergency staff to meet critical needs in public business. As
it happened, the crisis was over before this next step took place.

We have found that planning for contingencies is not a static
process when planning for an event that is unknown. Longer shut-
downs require a continuous assessment of staffing in order to
gauge when the absence of providing some government function
would cause an impending threat to life and property. We believe
that our planning process worked the way it should have worked,
within the law and the regulations, and with enough flexibility to
adjust to circumstances.

Thank you for this opportunity to discuss these matters. We have
provided material to your staff in response to your specific request
for documentation, and I would be happy to answer your questions.

Mr. MicA. Thank you.

I now recognize Thomas Glynn, the Deputy Secretary of the De-
partment of Labor.

Mr. GLYNN. Thank you, Mr. Chairman.

We appreciate this opportunity to appear before the committee
this morning to discuss the planning and implementation of the
shutdown plans at the Labor Department. I, too, am going to sum-
marize my statement which will be submitted for the record.

I thought it might be useful to just spend a minute on the histor-
ical perspective of the Department on the question of shutdowns.
The Department of Labor has developed shutdown plans regularly
for more than a decade. Since 1985, only in 2 years, fiscal year
1989 and fiscal year 1995, did we have an appropriation on October
1.

Therefore, in 10 out of the 12 most recent years, we have had
to prepare for the possibility of a shutdown. Some years we have
had a continuing resolution on October 1, and other years we
haven’t. This is probably particularly related to the history of the
Labor/HHS/Education appropriation and sometimes the difficulties
it has had getting through both Houses.

The basis for the Department of Labor plan, as it has been re-
vised on an almost annual basis, goes back to the guidance from
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OMB in 1980, revised by Director Stockman in 1982, and the memo
from Attorney General Civiletti in 1981. The Department of Labor’s
plan is actually published as a document entitled, “Suspension of
Operations” Guidance.

This document delineates the steps necessary to complete an or-
derly shutdown. It requires each unit to develop a plan, and it re-
quires each plan to have a listing of excepted employees in several
categories: one, those who are in the category of protecting an im-
minent threat to life and property; two, those in the category who
manage mandatory benefit programs; three, those whose funding is
not subject to annual appropriation; and, four, the support staff
necessary to perform the above three functions. In addition, each
unit is responsible for developing a list of employees essential to
shut down the department on a temporary basis.

In an effort to just touch on the questions which we were asked
to address this morning, I would say, in terms of the process fol-
lowed at the Department, we began with our published plan, as it
has developed over the last 10 or 15 years, conducted an August
review, received the memo from OMB in late August, and commu-
nicated to our agencies the need to develop plans by early Septem-
ber.

They were transmitted to OMB in late September. A number of
questions were raised by OMB, and changes were made so that we
had a final plan by the middle of November, which proposed 3,000
excepted employees and 470 essential employees.

On the question of the control agency guidance, I think we re-
ceived approximately 10 communications from OMB, OPM, and the
Justice Department between August 1 and mid-November. And I
think, speaking for the Department of Labor, we found the OMB
to be cooperative and responsive to our questions, without trying
to micromanage every decision that needed to be made at the De-
partment of Labor.

On the question of oversight, all the plans and modifications
were reviewed by our Solicitor’s Office, our Budget Office, and by
OMB for the policy questions that they would raise. The informa-
tion that we disseminated to our employees was similar to what
you have heard from the Department of HHS and HUD. The costs
to the Department of Labor we calculate at about $7.3 million, in
payroll costs, for employees who did not work during that period.

Mr. Chairman, that summarizes the Department of Labor shut-
down plan and implementation. I thank you for the chance to ap-
pear, and I would be happy to answer any questions or submit any
further documentation that the committee might require.

[The prepared statement of Mr. Glynn follows:]
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STATEMENT OF THOMAB P. GLYNN
DEPUTY BECRETARY OF LABOR
‘ BEFORE THE
SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND
OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES

DECEMBER 6, 1995

Mr. Chairman and Distinguished Members of the Subcommittee:

I appreciate this opportunity to appear before the Committee
to review our experience during the recent lapse in funding for
the Department of Labor (DOL).

I believe that we did an effective job planning, hanaging
and implementing the shutdown of the Department in mid-November
while holding to a minimum the negative impacts these actions
could have had on Ame+ica's workers and their families., We also
endeavored to minimize morale problems among the 17,000 employees

in the Department.

Historical Perspective

DOL has regularly developed plans for more than a decade to
address the possibility of funding interruptions. Since 1985, FY
1989 and FY 1995 were the only two years when DOL had a full year
appropriation enacted prior to the staft of the fiscal year.
Stated another way, DOL has not had a full-year appropriation on
October 1 in 10 of the last 12 fiscal years.

OMB issued broad guidance concerning a government shutdown
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in 1980 and revised it in 1982. That revision issued by OMB
Director David Stockman has been the basic building block for all
shutdown plans and has been changed only slightly since then as
noted below. This guidance relied heavily on Attorney General
Civiletti's 1981 opinion regarding the Anti-deficiency Act. This
opinion identified the types of operations that may continue and
those that may not.

For more than a decade, based on government—ﬁide policy

guidance such as the Stockman issuance, the Department has had in

place a published procedure entitled, Continuing Resolution and
uspensi Ope ion ocedures. This guidance generally lays

the foundation for the administrative control of funds, and
specifically delineates the steps that need to baltaken by
Departmental staff -- usually during the summer -- to prepare for
a funding interruption when it appears unlikely that funding will
be enacted pfior to October 1, the sturt of the fiscal year. The
DOL policy requires that every Departmental agency develop a
general contingency or shutdown plan for the suspension of
operations if there is no DOL appropriation or continuing
resolution enacted by October 1. The plans contain the following
listings:
o excepted employees, which includes (1) personnel required
to protéct against imminent threat to life and property, (2)
staff who are excepted by implication, such as all excepted
employees in the Office of Workers Compensation Programs who

are ensuring the continuation of FECA, Longshore, and Black
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Lung benefits, funds for which remain legally available
despite the lapse in annual appropriations, and (3)
employees where the underlying funding for their mission is

not controlled by the annual appropriation process.

o employees performing the duties of closing the Department

~- building engineers, certain security staff, payroll,

accounting personnel, and the staff who are required to
phase down certain enforcement and grant programs. The

Solicitor reviewed the DOL agencies' designations of

excepted activities and the resulting staffing implications.

This past August we conducted a review of previous funding
interruptions and existing suspension of operations procedures
and plans. We brought them up to date, and provided senior
management with a detailed review of the law and previous
experience. The Department worked with the central munagement
agenciles -- OMB and OPM -- to clarify existing reguirements and
obtain the latest information in these areas.

In your letter of invitation, you requested that I respond
to a series of guestions. My testimony generally addresses these
questions.

I will begin with a brief chronoclogy of the actions taken in
this area by the Department prior to the suspension of

operations.
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Shutdown Plan Development

On August 29, 1995, the Assistant Secretary for
Administration and Management issued a memorandum directing all
DOL agencies to prepare suspension of operations plans. The
starting point was tpe Agency plans developed in prior years when
a funding lapse was anticipated. Agency plans were required to
contain a detailed list of all activities which are functions the
agency is authorized by law to perform without regard to the
availability of an appropriation. One list was required for
excepted activities. A second list delineated the functions
necessary for the orderly suspension of operations. The plans
were also to include lists of employees performing excepted
activities and lists of employees managing an orderly shutdown.
Once again, agencies were asked to review the designation of
excepted activities and to consult with the Solicitor regarding
any proposed modifications. The Office of the Solicitor
reviewed the DOL agencies' designations of excepted activities
and the resulting staffing implications. Other issues such as
notification to employees on furloughs, reporting to work,
procedures for employees on travel, and for contrac;ors were
typically included in these plans. ’

To assist agencies in preparing their shutdown plans, the
Assistant Secretary for Administration and Management,
Solicitor's Office, the Office of Budget, and DOL's Personnel
Officer met with agency administrative officers to discuss

various issues and concerns on how to proceed prior to and during
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a government-wide shutdown.

During the month of September, agencies submitted their
plans for operations during a shutdown. These plans were
reviewed, revised, compiled and sent to OMB. OMB reviewed and
offered comments to ensure consistency across agencies. Those
comments were considered and, along with continued internal
review, resulted in modification of the plans.

Agencies continued to revise their plans in consultation
with the Solicitor and a revised plan was sent to OMB on November
17 which included approximately 3,000 employees in excepted
activities and 470 employees for the orderly suspension of

operations.

Central Agency Guidance

Formal guidance was received in the form of several
docunents:

Oon August 22, 1995, OMB forwarded a revised Department of
Justice opinion on shutdown activities resulting from the 1990
amendment to the Antideficiency Act. The opinion further details
the necessary conditions to conclude that an activity meets the
legal test of excepted activities.

A November 9 directive (M-96-01) from OMB Director Alice
Rivlin updated Departments on recent developments and provided
guidance regarding the implementation of an orderly suspension of
operations.

A Memorandum (M-96-03) was received from OMB Director Alice
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Rivlin on November 14 advising that funding for the period
covered by the first continuing resolution had expired and that
agencies were to implement close down plans. The DOL shutdown
plan was implemented, non-excepted staff were placed in furlough
status, and the Department began closing its operations.

On November 16, the DOJ issued guidance concerning
participation in congressional hearings during a shutdown.

A memorandum from John A. Koskinen, OMB's Deputy Director
for Management dated November 16, 1995, provided guidance to
political appointees and other officials and their activities

during periods of shutdown.

Number and Functions of Excepted Employees/Types of Excepted
Activities

The suspension of operations plan for DOL specified that the
number of employees tuirloughed was approximately 13,900 and that
roughly 3,000 employees were designated as excepted and 470 were

identified to perform and manage the orderly suspension of

operations and continued to work. Examples of these functions
include:
> 200 OSHA staff to conduct safety enforcement in

imminent danger situations, investigation of workplace
fatalities, and reports of hazardous conditions presenting a
high risk of serious physical harm in the near future.
> 1,100 MSHA staff for targeted hazard specific and

complaint based inspections of mines.
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> 1,000 ESA staff for continuing Workers Compensation

Programs and investigating emergencies.

> And several hundred additional staff working to protect

the assets of pension and welfare plans in imminent danger

and other staff involved in certain enforcement and grant

programs.

The number of employees in these categories have not varied
substantially over the years.

In our initial suspension of operations plan submitted to
OMB in late September, DOL had close to 4,200 personnel in
excepted activities and performing functions in order to bring
about an orderly suspension of operations. The fina; suspension
of operations plans for DOL submitted to OMB on November 17, 1995
reduced the number of employees designated by approximately 750.
This was due to: 1) a reduction in management and administrative
staff; and 2) the Solicitor's advice concerning the definition of

types of activities deemed to be excepted.

Shutdown Implementation Oversight

Agencies requesting certain activities be considered
excepted were reguired to submit their proposals to the Solicitor
for review. The Assistant Secretary for Administration and
Management met with DOL executive staff from the agencies to
review the plans from the management éoint of view. The

Solicitor reviewed the plans for consistency with the applicable

laws.
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As I described earlier, OMB reviewed the DOL plans to ensure
consistency with plans of other agencies and suggested revisions

which were incorporated into those plans.

Information Provided to Employees

Employees were provided with continuous and extensive
information concerning pay, benefits, employment out;ide the
government, and unemployment benefits. We utilized néwsletters
and memoranda from the Secretary. Affected employees were sent
furlough notices on November 16th. The notices explained when
the furlough became effective, provided a hot-line telephone
number to call for information, and provided additional
information concerning unemployment compensation information, and

grievance procedures.

shutdown Materials
Copies of materials on shutdown that were provided to DOL

employees will be supplied to the Committee separately.

Shutdown Costs

In terms of the costs associated with the DOL shutdown,
approximately $7.3 million was paid to DOL employees that did not
work during this period. There were other less significant costs
such as postage for furlough notices totaling $8,000, and related

printing, copy costs and paper, which cost an additional $3,900.
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Assumptions About the Length of SBhutdown

The Department made no assumptions about the length of the
shutdown. However, our plans recognized that one-time
emergencies could occur and that we could need to recall the
appropriate staff to respond to new circumstances threatening
life and property. Therefore, the mix of employees could change

at any point in time.

Iﬁpact of S8hutdown Length on Exempted Employees

The Department's plans included contingencies as I have
just described. Our plans did not need to be modified solely on
the basis of the duration of shutdown. For example, the plans
indicate that agencies would furlough most of the employees
associated with bringing agency functions to an orderly
suspension of operations when concluded. Thus as time

progressed, the employee mix would change.

Debt Ceiling and BShutdown

A cash problem created by reaching the Federal borrowing
limit would raise guite different questions that are best
addressed by officials of the Treasury Department.

This concludes my prepared statement Mr. Chairman. I would
certainly be glad to answer any questions that you or other

members of the Subcommittee may have.
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Mr. MicA. Thank you.

I now recognize George Muifioz, Assistant Secretary for Manage-
ment and Chief Financial Officer of the Department of the Treas-
ury.
Mr. MuNoz. Good morning, Mr. Chairman.

I am pleased to be here, on behalf of Secretary Rubin, to testify
on the Treasury Department’s plans for and implementation of the
recent partial shutdown of the Federal Government between No-
vember 14 and November 19, 1995. I, too, will submit my formal
presentation for the record and just want to highlight portions
thereof.

From the beginning, Treasury has approached this issue in a
very methodical manner. Our process was managed taking into ac-
count the interests of the American public and Treasury employees,
within the legal parameters. This is not a matter that any of us
looked forward to, but given that it was necessary, we made it run
as smoothly as possible.

To understand the impact of the shutdown it is important to
keep in mind that the Treasury Department has 11 bureaus, all of
which serve an important role in the overall government’s respon-
sibilities, with functions that are broad and critical to the Nation’s
well-being.

One of the concerns that we identified in planning for the shut-
down was the unfortunate misuse of the terms “essential” and
“nonessential.” We very much agree with the statements earlier
made by Representative Morella on this matter. This terminology
was not used in any of our shutdown plans. I know that I speak
on behalf of the Secretary when I say that these are inappropriate
terms that mistakenly convey a sense of relative importance among
Federal employees. They perpetuate the false impression that some
Federal workers perform jobs that are trivial or unnecessary.

Every day Federal workers provide valuable service for the
American taxpayer. Instead, our determinations of the work that
can and cannot continue in the absence of appropriations are based
on the Antideficiency Act’s requirements and not on the basis of
some abstract judgment of workers’ value.

In August, we put together a review team that examined all of
the plans from our bureaus to ensure that those plans were consist-
ent with the applicable legal principles that were well thought out
and clearly communicated. The Treasury Department performed
well only because in this review team we had representatives start-
ing at the top with Secretary Rubin, myself, members of our CFO
Organization, members of the General Counsel under Ed Knight,
our Personnel Office, and our general managers.

It was due to this review team that we were able to review our
bureaus’ plans and give guidance to them so that their plans would
be complete and well communicated to all employees. Once the
shutdown was ordered by OMB, we used the network of bureau
shutdown coordinators which we had established and the bureau
heads to instruct them to begin implementation of their shutdown
plans. The bureaus and the department began issuing furlough no-
tices and ordered nonexcepted employees to begin to shut down of
their operations and go home once that process was completed.
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We established a hotline, which was in effect on the day of the
shutdown, with the purpose of informing all Treasury employees of
the status of the shutdown. This hotline proved effective and per-
mitted questions to be answered. During the shutdown, our depart-
mental review team continued to meet to evaluate exception re-
quests that became necessary as circumstances changed.

Through conference calls initiated twice daily between the de-
partment review team and the shutdown coordinators in the bu-
reaus, we provided continuous communication to the bureaus on
the status of appropriations action, as well as answering oper-
ational questions. We also used this team to ensure that depart-
mental operations were back to normal as soon as possible after
the Treasury Department shutdown was ended.

In general, the system that was put in place worked extremely
well and facilitated rapid and coordinated communications with
Treasury’'s 154,000 employees, easing, to the extent possible, the
negative effects on morale, and minimizing the negative impacts of
the shutdown on productivity.

Mr. Chairman, you have provided the Secretary with a list of
questions to be answered, and the Department’s written answers to
these questions address in more detail our management of the
process. We will be providing these answers for the record; we hope
that you will find them complete. Please have your staff get back
to us if there are any further extensions on those answers.

This concludes my oral remarks.

[The prepared statement of Mr. Muiioz follows:]
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NOT TO BE RELEASED BEFORE
9:00 AM ON DECEMBER 6, 1995

STATEMENT OF
GEORGE MUNOZ
ASSISTANT SECRETARY FOR MANAGEMENT AND CFO
DEPARTMENT OF THE TREASURY

BEFORE THE
HOUSE CIVIL SERVICE SUBCOMMITTEE

DECEMBER 6, 1995

MR. CHAIRMAN, I AM PLEASED TO BE HERE ON BEHALF OF THE
SECRETARY TO TESTIFY ON THE TREASURY DEPARTMENT'S PLANS FOR AND
IMPLEMENTATION OF THE RECENT PARTIAL SHUTDOWN OF THE FEDERAL
GOVERNMENT BETWEEN NOVEMBER 14 AND NOVEMBER 19, 1995. FROM THE
BEGINNING, TREASURY HAS APPROACHED THIS ISSUE IN A VERY METHODICAL
MANNER. OUR PROCESS WAS MANAGED TAKING INTO ACCOUNT THE INTEREST
OF THE AMERICAN PUBLIC AND TREASURY EMPLOYEES WITHIN THE LEGAL
CONFINES. THIS IS NOT A MATTER THAT ANY OF US LOOKED FORWARD TO, BUT,
GIVEN ITS NECESSITY, IT RAN AS SMOOTHLY AS POSSIBLE.

TO BEST UNDERSTAND THE IMPACT OF THE SHUTDOWN, 1T'S IMPORTANT
TO UNDERSTAND THAT THE TREASURY DEPARTMENT SERVES AN IMPORTANT
ROLE IN THE OVERALL GOVERNMENT’S RESPONSIBILITIES, WITH FUNCTIONS
THAT ARE BROAD AND CRITICAL TO THE NATION’S WELL-BEING. THESE
FUNCTIONS INCLUDE SUCH IMPORTANT ONES AS:
. COLLECTING THE PROPER AMOUNT OF TAXES;
* DISBURSING PAYMENTS TO OVER 100 MILLION CITIZENS
ANNUALLY;
. ENFORCING LAWS RELATED TO TARIFF AND TRADE, SMUGGLING OF
DRUGS AND CONTRABAND;
i PROTECTION OF THE PRESIDENT, VICE PRESIDENT AND OTHERS;
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. MANUFACTURING OF CURRENCY AND COINS; AND
* REGULATION OF BANKS AND THRIFT INSTITUTIONS.

' ONE OF THE CONCERNS THAT WE IDENTIFIED IN PLANNING FOR THE
SHUTDOWN WAS THE UNFORTUNATE MISUSE OF THE TERMS “ESSENTIAL” AND
“NON-ESSENTIAL.” THIS TERMINOLOGY WAS NOT USED IN ANY OF OUR
SHUTDOWN PLANS. I KNOW THAT I SPEAK ON BEHALF OF THE SECRETARY
WHEN [ SAY THAT THESE ARE INAPPROPRIATE TERMS THAT MISTAKENLY
CONVEY A SENSE OF RELATIVE IMPORTANCE AMONG FEDERAL EMPLOYEES.
THEY PERPETUATE THE FALSE IMPRESSION THAT SOME FEDERAL WORKERS
PERFORM JOBS THAT ARE TRIVIAL OR UNNECESSARY. EVERY DAY, FEDERAL
WORKERS PROVIDE VALUABLE SERVICE FOR THE AMERICAN TAXPAYER.
INSTEAD, OUR DETERMINATIONS OF THE WORK THAT CAN AND CANNOT
CONTINUE IN THE ABSENCE OF APPROPRIATIONS ARE BASED ON THE ANTI-
DEFICIENCY ACT'S REQUIREMENTS, AND NOT ON THE BASIS OF SOME
ABSTRACT JUDGEMENT OF WORKERS' “VALUE.” SOME OF THE MOST
IMPORTANT WORK OF THE DEPARTMENT WAS CONSIDERED “NON-EXCEPTED"”
BECAUSE A DELAY IN ITS PERFORMANCE WOULD NOT IMMEDIATELY
JEOPARDIZE LIFE AND PROPERTY.

OUR PLANNING PROCESS STARTED BACK IN JUNE 1995, WHEN IT BECAME
APPARENT THAT WE SHOULD BEGIN PLANNING FOR A POSSIBLE LAPSE IN
APPROPRIATIONS AFTER OCTOBER 1 OUR PREVIOQUS GUIDANCE WAS ISSUED IN
1991. INTTIALLY, WE MODIFIED AND EXPANDED THIS EARLIER GUIDANCE TO
PROVIDE AS MUCH INFORMATION AS POSSIBLE TO OUR BUREAUS IN ORDER FOR
THEM TO DEVELOP THEIR OWN PLANS. IISSUED THAT GUIDANCE TO ALL
TREASURY BUREAUS ON JULY 17, 1995, REQUESTING THAT THE BUREAUS
SUBMIT THEIR UPDATED SHUTDOWN PLANS TO THE DEPARTMENT IN AUGUST
FOR REVIEW.
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IN AUGUST, WE PUT TOGETHER A REVIEW COMMITTEE TO EXAMINE ALL
BUREAU PLANS AND TO ENSURE THAT THOSE PLANS WERE CONSISTENT WITH
APPLICABLE LEGAL PRINCIPLES, WELL THOUGHT OUT, AND CLEARLY
COMMUNICATED. IN ADDITION, JUSTIFICATIONS FOR “EXCEPTED"” POSITIONS
AND FUNCTIONS WERE REVIEWED FOR CONSISTENCY WITH THE ATTORNEY
GENERAL'S (AG) 1981 OPINION, AS UPDATED BY THE 1995 OPINION. BUREAU
PLANS ALSO WERE REQUIRED TO ADDRESS THE DIFFERING IMPACTS OF SHORT-
TERM AND LONG-TERM SHUTDOWNS, AND PROVIDE FOR PHASING OVER THE
COURSE OF THE SHUTDOWN.

THE REVIEW COMMITTEE CONDUCTED ITS REVIEW IN AUGUST AND
EARLY SEPTEMBER, NOTIFYING ME OF ITS FINDINGS. BASED ON THESE
REVIEWS, WE BRIEFED THE SECRETARY AND OTHER TREASURY OFFICIALS ON
THE TOTAL IMPLEMENTATION PLAN FOR THE DEPARTMENT. MEMORANDA
WERE TRANSMITTED TO BUREAUS REQUESTING MODIFICATIONS, AS
NECESSARY, AND/OR NOTIFYING THEM OF ACCEPTANCE OF THEIR SHUTDOWN
PLANS.

THE RESULTS OF THIS REVIEW WERE A PROCESS THAT FURLOUGHED
APPROXIMATELY THREE OF EVERY FOUR TREASURY DEPARTMENT EMPLOYEES
DURING THE NOVEMBER 4 TO 19 TIME FRAME. MANY OF THE REMAINING
EMPLOYEES WERE COVERED BY OTHER FUNDING AUTHORITIES, SUCH AS
REVOLVING FUNDS, AND ARE NOT SUBJECT TO THE ANNUAL APPROPRIATIONS
PROCESS.

ONCE THE SHUTDOWN WAS ORDERED BY OMB, WE USED THE NETWORK
OF BUREAU SHUTDOWN COORDINATORS AND BUREAU HEADS TO INSTRUCT
THEM TO BEGIN IMPLEMENTATION OF THEIR SHUTDOWN PLANS. THE BUREAUS
AND THE DEPARTMENT BEGAN ISSUING FURLOUGH NOTICES AND ORDERED
“NON-EXCEPTED” EMPLOYEES TO BEGIN TO SHUTDOWN THEIR OPERATIONS



AND GO HOME ONCE THAT PROCESS WAS COMPLETED. THE SECRETARY
PERSONALLY SPOKE AT A TOWN MEETING OF TREASURY EMPLOYEES THE DAY
BEFORE THE SHUTDOWN TO ADDRESS EMPLOYEE CONCERNS AND QUESTIONS.

A HOTLINE WAS PUT INTO EFFECT ON THE DAY OF THE SHUTDOWN WITH
THE PURPOSE OF INFORMING ALL TREASURY EMPLOYEES OF THE STATUS OF
THE SHUTDOWN. THIS HOTLINE PROVED EFFECTIVE AND PERMITTED
QUESTIONS TO BE ADDRESSED. DURING THE SHUTDOWN, OUR DEPARTMENTAL
REVIEW TEAM CONTINUED TO MEET TO EVALUATE EXCEPTION REQUESTS THAT
BECAME NECESSARY AS CIRCUMSTANCES CHANGED. THROUGH CONFERENCE
CALLS INITIATED TWICE DAILY BETWEEN THE DEPARTMENTAL REVIEW TEAM
AND THE SHUTDOWN COORDINATORS IN THE BUREAUS, WE PROVIDED
CONTINUOUS COMMUNICATIONS TO THE BUREAUS ON THE STATUS OF
APPROPRIATIONS ACTION, AS WELL AS ANSWERING OPERATIONAL QUESTIONS.
WE ALSO USED THIS TEAM TO ENSURE THAT DEPARTMENTAL OPERATIONS
WERE BACK TO NORMAL LEVELS AS SOON AS POSSIBLE AFTER THE TREASURY
DEPARTMENT'S SHUTDOWN WAS ENDED. THE SECRETARY PERSONALLY HELD
A SECOND TOWN HALL MEETING WITH TREASURY EMPLOYEES TO WELCOME
THEM BACK AND TO SMOOTH THE TRANSITION BACK TO WORK.

IN GENERAL, THE SYSTEM THAT WAS PUT IN PLACE WORKED EXTREMELY
WELL AND FACILITATED RAPID AND COORDINATED COMMUNICATIONS WITH
TREASURY’S 154,000 EMPLOYEES -- EASING, TO THE EXTENT POSSIBLE, THE
NEGATIVE EFFECT ON MORALE AND MINIMIZING THE NEGATIVE IMPACTS OF
THE SHUTDOWN ON PRODUCTIVITY.
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MR CHAIRMAN, YOU HAVE PROVIDED THE SECRETARY WITH A LIST OF
QUESTIONS TO BE ANSWERED, AND THE DEPARTMENT'S WRITTEN ANSWERS TO
THESE QUESTIONS ADDRESS IN MORE DETAIL OUR MANAGEMENT OF THIS
PROCESS. WE WILL BE PROVIDING THESE ANSWERS FOR THE RECORD. WE HOPE
THAT YOU WILL FIND THEM COMPLETE. PLEASE HAVE YOUR STAFF GET BACK
TO ME IF YOU NEED ADDITIONAL INFORMATION.

THIS CONCLUDES MY REMARKS. I AM AVAILABLE TO ANSWER ANY
QUESTIONS YOU MAY HAVE.



52

*The Government Shutdown"
Hearing before the House Civil Service Subcommittee
December 6, 1995
9:00 A.M., Room 2154
Rayburn House Office Building

Please describe your agency’s process for developing and implementing its
shutdown plans,

Answer: The Department began reviewing it's existing "Shutdown" guidance in June
of 1995, based on news media accounts that a budget impasse was looming on
October 1. The Department's previous shutdown guidance had been issued in 1991.
This earlier version was modified and, where applicable, expanded to provide the
Treasury bureaus with as much information as possible to aid in the development
and/or revision of their shutdown plans. The Assistant Secretary for Management and
CFO issued guidance to Treasury Bureaus on July 17, 1995, requesting that bureaus
update their plans and submit them to the Department in early August for review.

The Assistant Secretary for Management and CFO formed a Review Team to review
bureau shutdown plans as they were received, and to ensure that all the plans were
consistent with applicable legal principles, well thought out and clearly
communicated. Justifications for positions and functions "excepted” from a
shutdown, should a lapse in appropriations occur, were reviewed for consistency with
the Attorney General's (AG) 1981 and 1995 opinions. It also was important for the
bureaus’ plans to address the differing impact of short-term and long-term shutdowns
and phasing for shutdowns of different lengths of time. All bureau plans were
required to have the following key plan elements:

» Preparation: identifies excepted and non-excepted functions;

» Implementation: actions to be taken to notify bureau employees of their status in
the event of a shutdown and actions to ensure an orderly shutdown of operations;
and

» Reactivation: actions to restart operations and notify employees 10 return to work
after funding is provided by Congress and approved by the President.

The Department held meetings on August 7, August 23 and August 30 that brought
together Departmental and bureau representatives to discuss shutdown planning,
including personnel-related matters. Bureau representatives (Shutdown <_vurdinators)
were provided with the latest guidance issued by the Department and OPM.

The Review Team and a subordinate review group, called the "Working Group,"
analyzed the bureau plans as they were received in August and September. The
Review Group notified the Assistant Secretary for Management and CFO of their
findings. Memoranda were transmitted to the bureaus requesting modifications, as
necessary, and/or notifying them of acceptance of their plans.



53

2

A "Hot-line" was established in September to provide current information concerning
FY 1996 appropriations and the possible shutdown of Treasury operations. In
addition, separate bureau "Hot-lines" were established to address employees’ bureau-
specific questions. '

The Treasury Department submitted preliminary bureau plans to OMB in early
September. The bureau plans were reviewed continually and modified, as necessary,
during this time in order to be consistent with the AG opinions regarding shutdown of
agency operations and other Departmental concerns.

Once the shutdown was ordered by OMB, the Department notified the respective
bureau "Shutdown Coordinators” and Bureau Heads to begin the implementation
phase of their plans. The bureaus began issuing furlough notices and ordered the
"non-excepted” employees to begin to shutdown their operations and go home once
that was completed. "Non-excepted” employees were also instructed to listen to news
broadcasts in order to leamn when to return to work.

" Please explain to the Subcommittee what guidance your agency received with
respect to its shutdown from the Office of Management and Budget (OMB), the
Office of Personnel Management (OPM), and/or other federal agencies.

Answer: OMB and OPM provided the following:
OMB Guidance:

» August 16, 1995. The Department of Justice responded to a request from Alice
Rivlin (Director, Office of Management and Budget) for advice regarding the
permissible scope of government operations during a lapse in appropriations. On
August 22, 1995, OMB requested that agencies: review their contingency plans in
light of this opinion; make any changes necessary to conform to the opinion; and

" otherwise ensure that the plans were current. OMB requested copies of the
updated plans for review.

» September 25, 1995. OMB notified agencies that they had completed their review
of our shutdown plans. OMB indicated that they would issue further guidance
about whether and when a shutdown would be required.

» November 9, 1995. OMB provided guidance designed to help agencics 1o plan for
shutdown activities prior to the November 14, 1995 shutdown.

» November 13, 1995. OMB provided further guidance on a possible shutdown —
requesting all employees to report for work on November 14 and wait for further
word from OMB.

» November 14, [995. OMB informed agencies to implement the close-down of
affected operations promptly and in an orderly manner.

» November 16, 1995. OMB provided guidance on the activities of political
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appointees during periods of shutdown and examples of the impact of reduced
government services.

OPM Guidance:

» August 1, 1995. OPM provided updated guidance on furloughs including,
questions and answers on various personne! management aspects of furloughs.

» September 6, 1995. OPM provided supplemental questions and answers
concerning furloughs.

» November 13 - 19, 1995. OPM provided information to furlough points of
contact on a variety of issues, such as filing for unemployment, processing
SF 50s, etc.

» November 21, 1995. OPM provided guidance on pay and leave treatment for
employees affected by the shutdown.

Please inform the Subcommittee of any guidance that you provided to the Office
of Management and Budget and/or other federal agencies with regard to the
management of agency finances, including appropriated and non-appropriated
funds from all sources, that could affect the ability of agencies to operate under a
lapse of appropriations.

Aunswer: No guidance was provided to OMB or other agencies regarding
management of finances during a shutdown.

However, the Financial Management Service's (FMS) Assistant Commissioner areas
notified their respective customers in writing of their intention to maintain an
"Excepted” or "Non-Excepted” status during the shutdown. The Regional Finance
Centers, which were open for business during the shutdown, sent out the following
notification to their customers:

CUSTOMER NOTIFICATION

In the event of a lapse of appropriations, the Financial Management Service Regional
Financial Centers will be in operation.

Agencies ‘are responsible for ensuring funds availability for any funds .., certify.

FMS also provides services other than disbursement of funds for other federal
agencies. Customers for those services were informed that the services would
continue to be provided to those agencies that had approved funding. As a final
attempt to ensure that all customers had been notified, an announcement was also
placed on the FMS Net.
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Please inform the Subcommittee of the number of employees your agency
furloughed and the number who continued working beyond the lapse of
appropriations. Please describe the functions they perform, and explain your
rationale for continuing those functions. Did you alter your determinations at
any time after the shutdown began? If so, why?

Answer: Shutdown of operations beginning November 14, 1995:

Estimated On-Board Employees Furloughed on Employees Remaining on
Nov. 14, 1995 Nov. 14th duty during the shutdown
154,000 113,400 40,600

Activities continuing after shutdown: -

» Secret Service protection and law enforcement functions;

» Mint circulating and numismatic coin production;

» Customs Service: cargo inspections; commercial vehicle and passenger processing;
law enforcement operations; air and marine interdiction; Law Enforcement
Communications and data systems; and revenue collections;

» ATF: agents involved in criminal enforcement; collection of occupational and
excise taxes; and laboratories supporting the National Response teams;

» FMS: operations to continue payments of government obligations and claims; and
its government-wide accounting function;

» IRS: processing of tax returns which included remittances and hardship cases;
functions supporting the Social Security Administration; computer operations
necessary to prevent loss of data in process and revenue collections; complete and
test Tax Year 1995 Filing Season computer program; processing of cases with
expiring statutes of limitation, bankruptcy, liens, and seizure cases; criminal
investigation with undercover operations; and 1995 tax forms design and printing;
and

» minimal executive direction and duties necessary for an orderly shutdown of
operations.

The Department issued guidance, which was consistent with OMB and Attorney
General (AG) guidelines, intended to assist bureaus in updating their plans because
the Anti-Deficiency Act, 31 U.S.C. 1341 & 1342, severely restricts the ~~~-uct of
business by agencies during a lapse of appropriations (e.g., making or authorizing
expenditures or obligations in excess of appropriations). The principal guidance
regarding the types of functions that may be continued during a lapse of
appropriations is the AG’s opinion dated January 16, 1981, as updated by an August
16, 1995 AG opinion. The functions of the Treasury Department that continued after
the shutdown were consistent with the AG opinion. That opinion said that the
following activities can continue during a shutdown of operations:
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» those activities that have a continuing source of funding;

» those activities that are authorized by law to continue even without funding;

» those activities that are authorized by necessary implication of, e.g., the need to
support, activities that continue under another authority, such as the FMS's
disbursement of benefit payments for the Social Security program, which has continuing
funding; .,

» those activities covered by limited authority to employ (although not pay for) personal
services for activities to the extent necessary to avoid imminent "emergencies involving
the safety of human life or the protection of property;”

» those activities that are necessary to discharge of the President’s constitutional duties;
and

» functions necessary for a short period in order to ensure an orderly shutdown of
operations.

The bureaus, with Departmental encouragement, continually fine-tuned their plans before
the shutdown, consistent with the AG exceptions identified above. After the shutdown
occurred, some minor adjustments were made, primarily for Departmental Offices (DO),
that were also consistent with the AG opinion. In all cases, these adjustments were
authorized only after Departmental Review Group approval as to consistency with the AG's
guidelines.

What steps bave you taken to ensure that your agency adhered to all applicable
standards and guidelines in implementing the shutdown? What steps has OMB taken
to oversee your agency’s implementation of the shutdown?

Answer: OMB provided guidance as specified above (question #2) and made
recommendations related to our shutdown plans. The Department of the Treasury was
responsible for ensuring that the bureau plans adhered to guidance.

» The Department issued guidance, in conjunction with OMB and Attorney General (AG)
guidelines, intended to assist bureaus in updating their plans.

» Where applicable, all bureaus had contingency plans in place and identified "points of
contact.” The Assistant Secretary for Management and CFO issued guidance to
Treasury bureaus on July 17, 1995, requesting that their plans be updated and submitted
to the Department for review.

» Comprehensive Q&As were developed and passed out to all bureau points of contact.

» A "Hot Line" was established (1-800-566-6437 and locally 202-622-9191).

» The Assistant Secretary for Management and CFO formed a Review Team to review
bureau plans to ensure that all the plans were consistent with applicable legal principles,
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well thought out and clearly communicated. All bureau plans were required to have the
following key plan elements:

- Preparation: identification of excepted and non-excepted functions;

-- Implementation: actions to be taken to ensure an orderly shutdown of operations;
and ,

-- Reactivation: actions to restart operations after funding is provided.’

The principal guidance regarding the types of functions that may be continued during a
lapse of appropriations is the Attorney General's opinion dated January 16, 1981, as
updated by an AG opinion dated August 16, 1995. Treasury's "excepted” activities
were justified based on one or more of the following basis:

1. continuing source of funding, such as assessments collected by OTS, OCC;

2. authorized by law to continue even without funding;

3. authorized by necessary implication of, e.g., the need to support, activities that
continue under another authority, such as the FMS’s disbursement of benefit
payments for the Social Security program, which has continuing funding;

4. limited authority to employ personal services for activities to the extent necessary to
avoid imminent "emergencies involving the safety of human life or the protection of
property;”

5. necessary in order to discharge the President’s constitutional duties;

6. necessary for a short period in order to ensure an orderly shutdown of operations.

"Excepted” activities were based on actual workload requirements. Plans recognized
that as time passed, performance of activities that were "excepted” initially might no
longer be required. Plans similarly recognized that activities initially shut down could
become "excepted” because of changed circumstances. In either case, only staff
necessary to perform activities that were at the time "excepted” were to report to duty.

The Department required thorough documentation on all "excepted” functions.

Customers/vendors were made aware of the potential lapse, how it could affect
Treasury business operations and the steps the bureaus would take to ameliorate effects
on customers and vendors;

Shutdown planning is a dynamic process. Plans might have to be r*~=g as events
unfold, especially as more details on a potential shutdown and its duration are revealed.
Bureaus were required to get approval from the Department for a change in their plans.
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What, if any, guidance did your agency provide to subordinate agencies or furioughed
employees with respect to such personnel issues as pay, continuation of benefits, and
unemployment compensation? How was it provided? Have you received guidance
from OPM on such issues? Please provide copies of all guidance or policy directives
your agency issues with respect to the shutdown?

Answer: In addition to the initial Departmental guidance for developing bureau shutdown
plans that was issued on July 17, the Department provided the bureaus with the 1995 AG
opinion and OPM’s updated Questions and Answers concerning personnei-related matters in
the event of a shutdown. This guidance was provided in hardcopy format.

The Department’s August 23 and August 30 meetings were with the bureau personnel and
labor relations offices. Those meetings discussed shutdown issues that included pay,
benefits, unemployment compensation and other personnel issues.

In addition, the Department responded orally on many occasions, as a result of bureau
questions or "Hot-line" phone calis. During the actual shutdown, twice-daily conference
calls were held with the bureau Shutdown Coordinators, the Assistant Secretary for
Management and CFO, and the Review Group. Everyone was provided with current
information relating to the shutdown of operations, including personnel related issues.

Please provide the Subcommittee with copies of correspondence, memoranda,
guidance, directives, instructions, news releases or comparable correspondence
intended to convey to employees information about administration or agency policies
related to the shutdown. Please provide copies of any comparable documents
communicated to your agency’s customers, whether individuals or organizations.

Answer: The Department has collected and organized all shutdown related items. We are
providing the Subcommittee with this information.

Please provide a description of your agency’s functions and activities that were
continued during this interruption of routine operations. Please indicate any special
funding mechanisms (e.g., carry forward, trust funds, fee accounts, reimbursable
agreements) used to support these continuing activities.

Answer: Treasury Department activities continuing after the shutdown were consistent
with the AG opinion on activities that can continue during a shutdowr -.. >zerations:

» Secret Service protection and law enforcement functions;
Mint circulating and numismatic coin production;

» Customs Service: cargo inspections; commercial vehicle and passenger processing; law
enforcement operations; air and marine interdiction; Law Enforcement Communications
and data systems; and revenue collections;

» ATF: agents involved in criminal enforcement; collection of occupational and excise
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taxes; and laboratories supporting the National Response teams;

» FMS: operations to continue payments of government obligations and claims; and its
government-wide accounting function;

» IRS: processing of tax returns which include remittances and hardship cases; functions
supporting the Social Security Administration; computer operations necessary to prevent
loss of data in process and revenue collections; complete and test Tax Year 1995 Filing
Season computer program; processing of cases with expiring statutes of limitation,
bankruptcy, liens, and seizure cases; criminal investigation with undercover operations;
and 1995 tax forms design and printing; and

» minimal executive direction and duties necessary for an orderly shutdown of operations.

Several bureaus had exemptions from shutdown that were authorized by funding sources
other than annual appropriations:

» OCC and OTS operate with fee assessments;
BEP operates with reimbursements primarily from the Federal Reserve and the Postal
Service;

» Mint numismatic operations operate in a revolving fund;
Treasury Forfeiture Fund had carry-over funds;

» FLETC had supplemental FY 1995 funding remaining available in FY 1996 that was -
used to continue training operations, as demand warranted; and

» BPD was able to exercise authority contained in 31 U.S.C. 3129, which creates an
indefinite appropriation based on a percentage of debt issued to continue operations.

Please estimate the total costs to your agency associated with the interruption of
operations between November 14 and November 20, 1995. Please provide descriptions
of any unusual costs imposed on the agency or other unanticipated consequences of
this interruption of operations. Please provide, too, an estimate of any savings
associated with this interruption of activities.

Answer;
SUMMARY COST OF SHUTDOWN

The following sample information identifies the estimated costs as a result of partially
shutting down some of Treasury’s operations. The cost impact is still being evaluated.

LOST REVENUE -- Preliminary estimate $400 million.

» We are still evaluating the estimate and methodology for the potential loss in revenues
during the four day furlough period.



60

9

COSTS OF DEVELOPING CONTINGENCY SHUTDOWN PLANS AND
DESIGNATING AND NOTIFYING EMPLOYEES -- Estimated at $404,000.

(Includes the extraordinary costs associated with planning for and implementing the
shutdown, such as: shutdown-related planning meetings and briefings; costs of shutdown
plan development; review and approval; providing information and guidance to employees
related to shutdown; and any operational costs which would not have occurred but for
shutdown).

Estimated Costs:

» Printing -- $18,100
-- Furlough Notices (Approximately 114,000 notices had to be printed or copied.
114,000 @ 5¢ = $5,700). )
-- Unemployment Forms (Approximately 114,000 @ 5¢ = $5,700).
-~ Recall Letters (Approximately 114,000 @ 5¢ = $5,700).
-- Other (guidance, Q&As, etc.) = $1,000

» Postage - $3,648
-- Furlough Notices (Approximately 114,000 notices of which 5% were mailed. 5,700

@ 32¢ = $1,824).
-- Unemployment Forms (N/A).
-- Recall Letters (Approximately 5,700 @ 32¢ = $1,824).

» Staff Time -- $375.000
-~ Approximately 130 employees (conservative estimate) spent a full 10 staff days
related to shutdown planning and implementation. (Estimate average salary and
benefits of $75,000/260 = $288 (daily rate) x 10 days = $2,884 x 130 employees
= $375,000).

» Treasury "Hot-line" -- $7.000
LOSS OF DISCOUNTS/PAYMENT PENALTIES -- TBD
CONTRACTUAL DELAYS

» Vendor and employee payments were delayed. This resulted in cuswmer demands for
payments, and strained our relationship with customer/vendors.

-- Vendors submitting bills for services provided were not compensated promptly.
Early indications are that there may be some penalties resutling from the delayed
processing of payments.
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EMPLOYEE ISSUES

[

»

Employee morale may affect Treasury’s support to CFC. Treasury has historically
been a major supporter of charitable organizations through the Government’s Combined
Federal Campaign.

The shutdown will result in significant loss of productivity through: disruption in the
flow of work; downtime due to planning, notification, and execution of the shutdown
plan; low morale which in turn may result in increased attrition, more employee
litigation; and possible recruitment and retention losses.

The shutdown further exacerbated morale problems created by budget uncertainties.

CUSTOMERS NOT RECEIVING SERVICES OR A DELAY IN SERVICES

Phones unanswered -- IRS staff was not available to resolve tax issues.

-- Taxpayers who needed answers to key tax questions to pay their taxes found phones
unanswered.

-- Requests for tax forms and accounts assistance had to be deferred until after the
shutdown, increasing taxpayer frustration.

SALARY AND BENEFITS FOR THOSE EMPLOYEES FURLOUGHED FOR
SCHEDULED WORK HOURS AND NOT WORKED.

>

We currently estimate approximately $80 million for salaries and benefits of furloughed
employees. This again is under evaluation, and will be revised later.

PROGRAMMATIC EFFECTS

>

Slippage in initiating, conducting and/or finalizing audits, investigations and program
quality reviews critical to the effective management of Treasury programs and to the
prevention of fraud, waste and abuse within the Department.

Loss of public confidence in our agency.
Undermining of fair and equal treatment of all taxpayers
-- The impact of the furloughs in the enforcement programs -- processing tax

remittances is considered an "excepted" activity — is unfair to the vast majority of
taxpayers who fully comply with the tax laws.
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» Major delays in processing throughout Treasury.

-- Processing of applications (such as, permits, labels, licenses) for alcohol, tobacco,
firearms, explosives, customs brokers, and vendor petitions.

-- IRS did not process tax returns that did not include payments of taxes owed.

— IRS did not pursue investigative activities unless they were active, multi-agency,
grand jury investigations or preparation for actual trial proceedings -- this could
seriously weaken the Government’s case and result in further losses in revenues.

» TBD (Bureau reports on other impacts).

No previous shutdown lasted more than 3 days. Did your agency make any
assumptions about the length of the shutdown? If so, what was the time frame
assumed, and how did it affect the agency’s decisions with respect to the functions and
positions it has continued after the lapse of appropriations?

Answer: Even though news media reports were pessimistic about the length of a
government shutdown, the Department’s July 17 guidance assumed no particular length of
time for a shutdown. The Department prepared for the full range of possible shutdown
periods. As the plans were being reviewed and fine tuned in August and September, it
became evident that some bureau operations/functions could be successfully shutdown for a
few days without serious impact. However, if a shutdown progressed for over a week or
10 days, some operations would need to be reactivated, and some employees would have to
be recalled to work.

The bureaus were notified that the shutdown plans were flexible documents, and that fine
tuning their plans to fit the particular circumstances and length of the shutdown was
normal. The Department emphasized the importance of phased plans that addressed both
short-term and long-term shutdowns. Some bureaus, particularly IRS, did revise their
plans to consider operations if a shutdown lasted longer than a week.

For example, IRS indicated that a long-term shutdown, if it began on October ! and
continued through November, would be detrimental to the 1995 ‘Tax Filing Season.
Employees in critical functions necessary to design and develop tax forms would have to be
recalled in mid-November in order to meet publication and distribution ueaatines for the
upcoming Tax Filing Season.

Other bureaus indicated that it might be necessary to recall employees that maintained and
protected government property or performed some law enforcement functions if there was 2
long shutdown of operations.
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How would your determination with respect to what functions or positions to continue
change if the interruption were to last:

a. 10 days?

b. 30 days?

c. 90 days?

”
Answer: "Excepted” activities were to be based on actual workload requirements. As
time passed, performance of some activities that were "excepted” initially were no longer
required. Similarly, planned activities that initially were "non-excepted” could become
"excepted” because of changed circumstances. In either case, only staff necessary to
perform activities that currently were “excepted” were allowed to report to duty. Each
bureau monitored its requirements and made changes as necessary to bring employees back
to work. Justifications for those changes were to be sent to the Department for review and
approval,

Please provide the Subcommittee with a description of the differences in your agency
plans, if any, that would ensue if the interruption of operations resulted from
restrictions resulting from the debt ceiling rather than a lapse in appropriations.

Answer: If an agency has funding under an appropriation/CR, but Treasury doesn’t have
cash due to the debt ceiling, all employees come to work. In that situation, we can incur
obligations for salaries, we just can’t pay them.

Identify all of your revolving funds.

a) How many full time and part time employees work at each one? b) How much
money is involved in the revolving funds? ¢) How many employees were furloughed?

Answer: The Department of the Treasury has many revolving, special fund and general
fund (with user fees) accounts. See Attachment 1 for details refated to funding and
employees.

Identify all of the fee accounts, at least the ten largest.

a) How many full time and part time employees work at each one?

b) How much money is involved in the fee funds?

¢) How many employees were furloughed?

Answer: See Attachment 1.
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Identify the total number of public affairs employees and how many were furloughed.

a) How many public affairs employees were furloughed from the Bureau of Alcohol
and Firearms?

Answer: Approximately 86 percent of all of the Treasury Department’s public affairs
staffing was furloughed. There are seven ATF public affairs positions, of which six were
furloughed. See the chart on the next page.

PUBLIC AFFAIRS STAFFING
Dwing Furiough Periad
Fiscal Yaxr 1996

—_——

NUMBER OF EMPLOYEES
BuremuDcponization Naos Totsd i _Furioughed

Deparimental Ofic es.
Trea@uy F orfeture Fung,
Offics of nspactor Ganersl . . . oo
Fodera Law Enforcament Traning Cenler

Fivanciai Servce
Alcohol, Tobacco 8 Firearms.
U.S. Customs Servcs....... .
Financisi Cnmes E rfore sment Network ...
UniedSiates Mint ... ...
Gureau ofthe Publc Dabt. .. ... .o
Buraau of Engrawng and Prtng. ...
nieenal Service.

US. Secrel Senvice... ...

Cormplirdier of the Cumency.

Office of Thilt Suparvison

TOTAL, PUBLIC AFFAIRS....

e app Treasury donot nec essarly have separate
Publc Affairs ofices The Public Affars furction is OREN tOMbNED wih LepERIVA/CNgress
Dardeda and ¢ o espondence functons.

Do you have any special appropriations associated with any of your programs?

Answer, Yes. The Bureau of the Public Debt has an indefinite appropriation
(31 U.S.C. section 3129) that enables the Bureau to continue to perfuriu 1ts borrowing
responsibilities when there is a lapse in appropriations.
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DEPARTMENT OF THE TREASURY

Treasury Revolving, User Fees, 8pecial Fund Accounts

Cainage und
Reimb. to State & Local Lew Ent. Agencies
TOTAL, Special Funds oo

Public Enterprive Revolving Funds

Office of Thrift Supsrvision
PEF, Federal Tax LmR'ang Fund

Exchange Stabization F
TOTAL, Public Ent. vaﬂvhg Funds..

Enterprise Fi
Total, intergovernmental Revolv. Fnd..

TOTAL, Special, Revolving Funds—._.

Trust Bevolving Funds

Comptrolier of the Curmency
Total, Trust Revolving Funds... ...
Genaral Funds
U.S. Customs Service, S&E
irdemal Revenue Servics (ALM)
Totat, General Funds..e e ...

Misc. Psrmanent Approp. Trust Fund

TOTAL, Department of the Treasury...........c.ccoccceeecnurrecsenenns $14,433,248
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4501
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4302
4804

8413
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0912

Anachment 1
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Mr. MicA. I thank you.

I will recognize Eugene A. Brickhouse, Assistant Secretary for
Human Resources and Administration, in the Department of Veter-
ans Affairs.

Mr. BRICKHOUSE. Good morning, Mr. Chairman and members of
the subcommittee.

I appreciate the subcommittee’s interest in how executive branch
agencies planned for and implemented the recent government shut-
down, and I will be pleased to share with you our experiences in
the Department of Veterans Affairs. With your permission, I will
provide a brief summary of my written statement, and then I will
be glad to respond to any questions.

VA started planning for a potential lapse of appropriations in
early August. We had the benefit of previous guidance from OMB
and from the Justice Department. Also, OPM issued extensive
questions and answers regarding furloughs which were very help-
ful. Current OMB and Justice Department guidelines were received
well before the end of the month and provided further assistance
to us in our planning efforts.

As you are aware, the VA is a large department with multiple
missions, including health care for veterans, delivery of compensa-
tion, education and other benefits, and operation of the National
Cemetery System. Because of this diversity, we asked each of our
operating components to develop shutdown plans appropriate to
their individual programs. These were independently reviewed by
our general counsel to ensure that legal requirements were met
and were then incorporated in our VA-level plan.

The plan was ready for implementation when needed on Novem-
ber 14 and was put into effect by operating VA managers and su-
pervisors. The plan called for continuation of direct medical care to
veterans as well as other activities which are in the excepted cat-
egory. This included police and security services, benefit determina-
tions for excepted functions, receipt and processing of payments,
management of government property, and interments in our na-
tional cemeteries.

VA had some activities which were not dependent on appro-
priated funds, and these were allowed to continue. These included
operation of the Veterans Canteen Service, certain medical re-
search activities, operation of the VA supply system, and the medi-
cal care cost recovery system for third-party insurers.

At the close of the shutdown period, approximately 206,000 em-
ployees had been designated as excepted, and another 33,000 were
in furlough status. Clearly, the impact of the shutdown was felt by
the veterans and family members whose calls went unanswered,
whose appointments were canceled, whose claims for benefits were
delayed. And although direct patient care continued, our medical
facilities felt the strain of suppliers and contractors who were re-
luctant to proceed with orders when there was no funding to back
them up.

I think all of us hope earnestly that another shutdown will not
be necessary. With regard to VA's plan, we believe that it met the
requirements of the law while making use of every possible oppor-
tunity to continue service to veterans. I would like to close with a
word of praise for VA managers, supervisors, and employees. They
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implemented the shutdown, unwelcome as it was, in an orderly, re-
sponsible fashion, and we can be proud of them.

Thank you, Mr. Chairman and members of the subcommittee. 1
would be glad to answer any questions.

[The prepared statement of Mr. Brickhouse follows:]
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Statement of Eugene A. Brickhouse
Assistant Secretary for Human Resources and Administration
Department of Veterans Affairs
Before the Committee on Govermment Reform and Ooversight
Subcommittee on Civil Service
December 6, 1995

Mr. Chairman and Members of the Subcommittee:

I am pleased to appear before the Subcommittee today to
provide VA testimony relating to the recent Government
shutdown. The following will detail, point-by-point, the
concerns expressed in Chairman Mica's letter inviting VA to

appear here.

Process for developing and implementing shutdown plans

The Department of Veterans Affairs (VA) initiated
formal shutdown planning in August 1995, in anticipation of
a potential lapse in appropriations on September 30. VA is
a large, complex, and geographically dispersed organization
with multiple missions and responsibilities. oOur approach
in shutdown planning was to develop an overall plan for the
Department based on input from VA's three major line
organizations (Veterans Health Administration, Veterans
Benefits Administration and National Cemetery System) as
well as headquarters staff offices. Advisory and
coordination services were available from my office (Human

Resources and Administration), and we also assembled teams
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of human resources specialists to assist Central Office and

field activities with their planning efforts.

Organizations within VA were asked to review their
operations and identify the number of employees who should
be excepted from furloﬁgh, based on long-standing criteria
related to protection of life and property (OMB guidance
issued in 1980, 1681, 1990}, as well as those who would be
needed for the orderly shutdown of non-excepted activities.

Plans, at a minimum, were to contain:

* Excepted activities and number of employees necessary to

carry out those activities;

* Description of activities shutdown employees would
perform, length of time needed, and number of employees

necessary to carry out those activities;

s+ Procedures to notify customers of suspension/reduction of

activities; and

* Procedures to notify employees of their status relative

to excepted or non-excepted activities.

Current guidance from the Office of Management and

Budget (OMB)} and the Department of Justice (DOJ) was made
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available to VA planning officials on August 22, 1995, and
assisted them in developing their plans and making the
necessary determinations regarding excepted and non-excepted

activities.

Individual office plans were reviewed by VA's Office of
General Counsel in order to ensure legal compliance with
guidelines from the Department of Justice on excepted
activities. VA'E Human Resources Management office then
developed a consolidated Departmental plan, which was

submitted to OMB (Attachment A).

As an integral part of our planning process, employeé
unions were kept informed through communication with the va
National Partnership Council. This consists of
representatives of VA's five unions with national bargaining
rights, as well as key management officials frém line and
staff organizations. 1In addition, Memoranda of
Understanding (Attachment B) were signed with two of the
largest of VA's unions, the American Federation of
Government Employees (AFGE) and the National Federation of
Federal Employees (NFFE); these were shared with local

facilities having applicable bargaining units.

Although the lapse in appropriations did not occur on
September 30, 1995, the Departmental plan was complete and

ready for implementation when needed on November 13, 1995.
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Guidance VA received with respect to its shutdown from OMB,
the Office of Personnel Management (OPM), and/or other

federal agencies

Initial planninq was developed in accordance with OMB
Memorandum M-95-18 and accompanying guidance .from the
Department of Justice. As the situation developed, OMB
continued to provide guidance on a range of policy and
operational matters (e.g., whether employees should report
to work on November 13 and 14, and when shutdown operations
should actually commence) through Memoranda M-96-01 and M-

96-02. (Copies provided at Attachment C)

OPM was very responsive in providing assistance and
guidance regarding the full range of personnel issues
involved in the furlough. In addition, the Interagenby
Advisqry Group (IAG}, which is a consortium of agency
directors of personnel, met regularly with OPM, OMB and
Department of Labor (DOL)representatives. The IAG provided
a very helpful forum for discussion of furlough issues and
dissemihation of information and guidance throughout the
Federal human resources management community. In addition
to these resources, guidance on unemployment compensation

matters was provided by DOL.
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Number of VA employees furloughed, number who continued
working beyond the lapse of appropriations, and VA services

and functions performed during shutdown

The data below provides the number of employees
estimated in VA's original plan compared with revised

estimates as of November 17, 1995.

PLAN ESTIMATE REVISED ESTIMATE
EXCEPTED FURLOUGHED EXCEPTED FURLOUGHED
200,392 36,354 205,668% 33,411

*This number includes 1,700 employees in the Veterans
Benefits Administration who would have been recalled on
November 20 if the furlough had continued to help with
receiving and dating benefits claims.

With regard to services which were continued during the
shutdown, the vast majority of employees who were determined
to be performing excepted activities serve in the Veterans
Health Administration and are involved in providing or
supporting medical services to veterans. Police and
security services were also continued in order to ensure the
safety of veterans, their families and employees while in a

VA health care facility, and to protect government property,

buildings and grounds.

The Veterans Benefits Administration originally

identified 442 employees nationwide as performing excepted
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activities. These included determination of eligibility for
benefits associated with other excepted VA activities (e.q.,
medical care and burial claims), receipt and processing of
payments, management of government property, and maintenance
of automated records systems. At the time the furlough
ended, an additional 1,700 employees were being recalled to
receive and date benefits claims, assist applicants in
filing claims and respond to inquiries about VA benefits.

We determined that the potential for adverse effects of
delays in receipt of applications qualified for an exception

under the Antideficiency Act.

In the National Cemetery System, 438 employees were
identified to continue interments and necessary management
direction in the national cemeteries, since denial of burial
would result in health hazards to employees or others, not
to mention the resulting financial hardship and mental
anguish to family members. Processing of applications for
veterans gravemarkers and routine maintenance at national
cemeteries were not considered excepted and employees

associated with those activities were furloughed.

Other excepted activities included arrangements for
delivery for medical supplies and other essential goods to
facilities where excepted activities were taking place;
operation of automated systems needed in support of excepted

or appropriate payroll functions; legal representation for
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the Department at scheduled court appearances; and
management direction and technical support to excepted
activities in the field. Certain functions in the
Department were not affected by the furlough because they
are funded through revolving funds, or other mechanisms not
dependent on current year appropriations. These are
accounted for in the Department's shutdown plan and are
discussed further below under the heading “Functions and

activities that were continued.”

Compliance with shutdown guidance

As previously mentioned, input to the Department's plan
was reviewed by the Office of General Counsel to ensure
legal compliance with applicable guidelines. This plan
provided the framework for shutdown of operations on
November 14, 1995, with management of the process overseen
by the established chain of command within each
organization. Immediately after the shutdown ended, OMB
requested information from agencies regarding costs and
services to the public which had been impacted. This
information was developed in VA bkased on input from the
respective program offices and was forwarded to OMB as
requested (Attachment D). Close coordination with employee
unions through VA's National Partnership Council also
provided independent perspective for monitoring the

integrity with which the plan was implemented.
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Guidance on personnel issues

Information about continuation of benefits, pay,
unemployment compensation and other personnel matters was
.provided to the designated human resources management
liaison in the headquarters office of each Under Secretary,
Assistant Secretary, and comparable official. They in turn
distributed information to their employees through hard-copy
handouts, fax messages, e-mail, and other electronic
information systems as appropriate to their own
organizations. Information was also communicated directly
to human resources management officials at VA field
facilities through regularly scheduled conference calls,
during which there were opportunities to ask questions or
request additional information or clarification on policies
or procedures. Copies of agency guidance or policy

directives issued are attached (Attachment E).

As previously mentioned, the Office of Personnel
Management provided timely and responsive guidance and
information throughout the planning period. OPM guidance
was included in the information distributed through the

human resources management liaisons.
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Communications on shutdown

Copies of VA employee broadcast messages, media talking
points, and similar items are attached (Attachment F). As
indicated previously, additional information was
disseminated to employees through human resources management

liaisons in the various administrations and staff offices.
Functions and activities that were continued

Information on activities that were excepted based on
DOJ guidelines regarding protection of life and property are
described above and in the VA shutdown plan. Also described
in the plan are activities which continued because funding
was not tied to annual appropriations. These include the

following:

¢ The Veterans Canteen Service operates through a revolving
fund which permits it to operate to the extent that funds
are available. It provides food, retail and other
services for the benefit of VA medical center patients

and employees.

¢ Prosthetic and medical research activities funded by
grants from outside sources, funded under a multi-year
appropriation which was still current, or which were at

critical stages and could not be shutdown without
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endangering the lives of participating patients, were

continued.

e Acquisition and Materiel Management activities are funded
through the Supply Fund, a revolving fund, as are
activities of the Office of Small and Disadvantaged

Business Utilization, and were continued.

e Medical Care Cost Recovery activities provide income to
the government through recovery of third party insurance
collections, and are funded through a revolving fund.

These activities were continued.

Costs or savings associated with the shutdown

We estimate that the cost of shutting down VA during
the period of the lapse in appropriation was approximately

$27 million, the majority of which is payroll.

Assumptions on length of shutdown for planning purposes

VA based its plans on a relatively brief shutdown of
one day or a very few days, which resulted in a shutdown of
the majority of administrative support functions in
headquarters and elsewhere. It was recognized that if the

furlough were to extend beyond that period, additional
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personnel would need to be called back at least for limited
periods. Additional information is provided under the
heading “Impact on functions and positions in VA if furlough

would continue” below.

Impact on functions and positions in VA if furlough would

continue

Attachment D contains information VA provided to OMB
regarding the impact of a continuing lapse of appropriations
on agency operations. Although specific planning data is
not available regarding longer term shutdown scenarios, some
adjustments would be indicated to alleviate the more severe
operational consequences. This would need to be considered
in the context of legal requirements and any further
guidance or interpretations from OMB or the Attorney
General;s office. Also, plans would neéd to be adjusted to
provide for activities such as compliance with
administrative and personnel requirements should furloughs

last beyond 30 days.
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VA's plan in the event of debt ceiling restriction

VA did not develop a separate plan for the debt ceiling

restrictions.

This concludes my statement, Mr. cChairman. I will be
pleased to answer any questions you or members of the

Subcommittee may have.
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Attachment A

Department of Veterans Affairs Shutdown Plan
September 1995 )
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. DEPARTMENT OF VETERANS AFFAIRS
DEPUTY ASSISTANT SECRETARY FOR BUDGET
WASHINGTON DC 20420

SEP 15 9%

Ms. Toni S. Hustead

Chief, Veterans Affairs Branch
Office of Management and Budget
Executive Office of the Presideat
Washington, DC 20503

Dear Ms. Hustead:

This will follow up on the Secretary’s fetter to Ms. Rivlin of September 5, 1995,
forwarding the Department’s shutdown plan in the event of a lapse in appropriation.

As VA organizational components continue to refine their contingency plans, some
adjustments of the data provided earlier are in order. An updated copy of the plan is
enclosed. An annotated copy of the previous plan and the Secretary’s September 5
transmittal letter are also provided, so that your staff can easily pinpoint the numbers
which have changed.

The revised figures are based on further consideration of operational requirements
at health care facilities under shutdown guidance and a determination that fewer staff
would be continued at veterans benefits facilities. As you can see, this results in a slight
increase in the total number of employees who would be furloughed immediately, and a
decrease in those who would be retained to perform excepted activities.

We will continue to keep you informed should further developments result in any
significant changes to our planning scenario. Questions may be referred to Ron Cowles,
Deputy Assistant Secretary for Human Resources Management, at 273-4920 (executive
level contact) and Jim Kirk, Title 5 Staffing Division, at 565-8836 (staff level contact).

Sincerely yours,

N//Z\[l ( :léif,n A

[

‘ Shirley‘C./Carozza 2

Enclosure
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Veterans Health Administration

Impact of Absence of Appropriations

The Veterans Health Administration will discontinue all noaexcepted activities in its
headquarters offices, medical ceaters, outpatient clinics, and other health care support
facilities. Employees will be notified of their status and those who perform nonexcepted
activities will be given firrlough notices on September 29 or 30, 1995, and be advised to-
listen to news broadcasts during the weckend to leam if the budget situation has changed.
Emeptedawwusmpmdeheahhwe,mdxmdpmmonofhfemdpmpmy
will be fully maintained.

Medical Care

No veteran will have his or her care delayed, deferred, canceled, or otherwise adversely
impacted as a result of shutdown activities. In the field, aweptedacuvmshavebem
identified to include all dmmmmmdthoscwpponaumuswy
to assist direct patient care providers and maintain service to patients. All excepted
activities will be fully maintained during any furlough period. All employees engaged in
nonexcepted activities will be furddoughed. -

Canteen Service

The VA Canteen Service operates on non-appropriated funds, therefore, all VCS activities
will be fully maintained during any furlough period to support employees engaged in
excepted activities.

Protection of Life and Property

Police and Security services will be provided in order to ensure the safety of veterans and
their families and employees while in a VA facility. Continuation of these services is also
necessary to protect and secure government property, buildings, and grounds. These
services will be fully maintained during any furlough period.
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Prosthetic and Medical Research

Many research projects in VA are funded by grants from outside sources, therefore, they
will be fully maintained during any furlough period. Additionally, a number of projects are
at critical stages where their shutdown could endanger the lives of patients who ‘are
participating in them as test subjects. These activities will be fully maintained during any
furlough period. All employees not identified with these excepted activities or not '
otherwise funded will be furloughed.

VHA Headquarters Staff

Medical Administration and Miscellaneous Operating Expenses is & personne! intensive
activity. Twenty-five employees have been identified to perform excepted activities such
as manage VHA’s overall operations, organ transplantation issues, operational and policy
issues for VA medical centers, allocation of resources to excepted activities, and oversee
construction contractual obligations. These activities will be fully maintained during any
furlough period. An additional 770 employees not identified with these limited excepted
activities will be furloughed.

Staffing Requirements

Employees performing excepted activities
Central Office 25
Field Facilities 199,012

Employees performing shutdown activities, then furloughed
Central office 10
Field Facilities Not applicable

Employees to be furloughed immediately

Central office 760
Field Facilities 18,443

Updated 9/15/95
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Plans for Implementing a Shutdown
Department of Veterans Aflairs
Veterans Benefits Administration
Impact of Absence of Appropriations

The Veterans Benefits Administration will discontinue all nonexcepted activities in its
headquarters offices, Arca Offices, Benefits Centers, and Regional Offices. Employees
who perform nonexcepted activities will be given notices of their status on September 29,
1995, and be advised to [isten to news broadcasts to learn if there is a change in the
funding situation. Employees performing excepted services will be available to serve
veterans and their families.

VBA has identified 442 employees nationwide as performing excepted activities. The
cmployees in Central Office will oversee management of VBA excepted operations. The
excepted employees at field facilities will determine eligibility for benefits associated with
other excepted VA activities (claims for burial, terminal iliness, medical care), receive and
process payments, manage issues involving government property, and maintain VBA's
automated records systems. These activities will be fully maintained during any furlough.
period. E

Staffing Requirements

Employees performing excepted activities
Central Office 13
Field Facilities 366

Employees performing shutdown activities, then furfoughed
Central office ~ Not applicable
Field Facilites  Not applicable

Empleyees to be ﬁ:dougﬁéd immediately

Central office 483
Field Facilities 12,529

Updated 9/15/95
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Plans for Implementing a Shutdown
Department of Veterans Aflairs
National Cemetery System
Impact of Absence of Appropriations

The National Cemetery System will discoutinue all nonexcepted activities in the absence of
appropriations. Employees will be notified of their status on September 29 or 30, 1995,
and be advised to listen to news broadcasts to leam if they are to return to work on
October 2, 1995.

Veterans and their families have placed reliance on the National Cemetery System to
provide gravesites at their time of need. Denial of burial to these applicants would impose
financiat hardship, and in many cases, mental anguish, Delsy of interment may also result
in health hazards for employees or others. Therefore, the National Cemetery System will
continue to bury eligible veterans during the period covered by the absence of
appropriations. Central Office employees performing excepted activities will provide
management direction and control, and operational sapport to the field. Employees in the
field performing excepted activities determine eligibtfity for burial, supervise interment
operations, and provide for property protection.

Staffing Requirements

Employees performing excepted activities
Central Office 9
Field Facilities 429

Employees performing shutdown activities, then furloughed
Central office  Not applicable
Field Facilities  Not applicable

Employees to be furlougfnéd immediately
Central office 160
Field Facilities 834
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Plans for Implementing a Shutdown
Department of Veterans Affairs

Headquarters Support Organizations

- Impact of Absence of Appropriations

In the absence of appropriations, headquarters support organizations and their .
outstationed activities which provide technical assistance to other headquarters elements
and to field operations will stutdown all nonexcepted activity. This will result in 3,145
employees being given furlough notices September 29, 1995, and an additional 48
employees when they complete shutdown activities. The remaining headquarters staff,
including 319 outstationed employees will be on duty to perform excepted activities.
Employees will be advised to listen to news broadcasts to leam if the finding situation
changes. Ifthebudgettsugnedoraeonhmnngmoluuonlspased,thcymﬂmmto
work as usual on Monday, October 2, 1995.

Employees retained to perform shutdown activities will secure all files and government
property, notify customers of our reduced activity level, turn off computer operations, and
leave their offices and enter furlough status.

Excepted activities performed during the furlough period will include management of the
department, including outstationed components of 222 Acquisition and Matesiel
Management employees paid through the nonappropriated supply fund, 13 employees of
the Office of Small and Disadvantaged Business Utilization paid through a revolving fund,
40 information resources and financial management employees in Austin, and 57 members
of the Office of the General Counsel distributed throughout the United States.

Acquisition and Materiel Management personnel will continue to secure and arrange for
delivery of medical supplies and other essential goods to facilities where excepted
activities are taking place. They will maintain contacts with vendors and ensure on time
delivery of requested items.

The information resources ind financial management employees in Austin will operate on-
line systems run situation-dependent required batch processing operations as needed in
support of excepted activities. They will also process payroll for the periods prior to fund
interruption and process payroll for staff of excepted activities.

The General Counsel’s employees throughout the United States will continue with
ongoing court appearances and provide guidance and advice to excepted activities as
needed.
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Employees performing excepted activities in headquarters will provide technical support
to excepted activities in the field as well as to other headquarters organizations.
Protection of ife and property activities will continue. Included in these activities are
protection of the Secretary, ongoing undercover work associated with criminal
investigations, and investigations of incidents related to excepted activities.

Staffing Requirements

Eznployes pecforming excepted activities
Ceutral Office 219
Field Facilities 319

Employees performing shutdown activities, thea fudoughed
Central office 39
Field Facilities 9

Employees to be furloughed immediately
Central office 2,001
Field Facllities 1,144
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Action Plan for Lapsed Appropriation Furloughs

Date

Action Jtem

| Responsible Official

July 26

004 and 006 staff meet to begin the FY
1996 lapsed appropriation furlough
process.

004 and 006

July 26

Contact OMB and OPM regarding
guidance updates,

004 and 006

August 10

Develop memo with attached guidance to
direct VA organizations to submit- -
organization plans to accomplish firloughs
and to jdentify excepted activities from
furdough to continue patient care and
protect propesty, and esseatial employees
for ordedy startdown of mncxcepted

> o

activities. -

004 and 006

Angust 14

Memo handed out at Key Staff Meeting.

Deputy Secretary

August 18

Provide memo and guidance to VANPC
members, Inform them they will be briefed
on organizational plans.

006

| August 28

Plans submitted by Qrganizations.

August 31

Provide copies of organizational plans to
VANPC members and brief them by
teleconference. Concurrently meet national
consultation/bargaining obligations as
appropriate.

Organization Heads
006 .

Sept 1

VA plan submitted to the Deputy
Secretary.

004 and 006

Sept §

Plan approved and seat to OMB.-

Deputy Secretary -

Sept 13

Set of master employee furlough letters and
furlough guidance ready, distribution
process t0-CO and field finalized.

006

Sept 14

Review OMB response to plan.

004 and 006

{ Sept. 2830

Distribute furlough notices upon direction
from OMB,

006 and Organizations

Oct. 1

Begin initial furlough of employem not
required for orderly shutdown.

Organizations

Oct. 2-6

Furough personnel involved in orderly
shutdown.

Organizations

Post Oct 1

If furfough delayed based on some form of
a continuing resolution, maintain readiness.

004 and 006
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VA Plan for Implementation of Furloughs in Event of Lapﬁed Approplﬁtions

Responsible Organization

The Office of Human Resources and Administration (OHR&A) will be the responsible VA
office for coordinating activities necessary to implement lapsed appropnauon and similar
furloughs, mcludmg the following:

1) be the point of contact with OMB and OPM on all related matters to potential
fudoughs,

2) provide information regarding plans for furlough to the VA National Partnership
Coungil,

3) prepare instructions and guidance to all VA facilities regarding furlough issues, and

4) conduct briefings/conferences to field and central office officials regarding furlough
information and procedures,

Fudough Process

OHR&A will provide in advance written procedures and master furlough notices to ali VA
organizations and ensure complete pre-furlough distribution to all facilities through a
variety of electronic media.

OHR&A will initiate conference calls to ensure that each facility's lapsed appropriation
contact official has complete understanding of procedures and the budget situation as it
develops.

OHR&A will plan with all VA facilities that in the event that OMB advises that there will
be no VA appropriations on October 1, furlough notices to be delivered to affected
employees on September, 29 unless OMB provides for an altemative date.

Facilities keep employees and unions informed as to the status of possible furlough,
including exclusions from furlough.

Facilities will individually deliver all furlough notices to affected employees.

Each facility will inform all employees of the means by which employees wiil be notified to
return to work after the furlough.
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Attachment B

Memoranda of Understanding with AFGE/NFFE
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The following constitutes ent between the Department of Veterans
Affairs (Management) and the American Federation of Government
Employees, AFL-CIO, National VA Council (Union) concerning furlough as
a result of the lapse in appropriations for FY 1996.

1. Management will inform employees of the effects of the
furlo on their entitlement to rcﬁmm%nt, life and health insurance and
other efits. Iy
_2. Title 5 and Title 38 employees shall be informed of their rights
to grieve or appeal, as appropriate.

.. . ..3._. Management agrees not-to object to employees(s) filing for
unemployment benefits during the furlough.

4. Consistent with licable law and regulations, thanagemcnt
wﬂh oo::hting‘gd tglglmvide the o ggoyer co:xtrlbution ff; health benefits
under the Employees Benefit Program for employees
affected by the change (FPM Chapter 890 and Supplement 890-1).

S.  Upon request, furloughed employees will be provided
assistance by the Department in locating outside employment so as to
avoid or minimize income lost as a result of the furlough. Such assistance
shall include among other things:

(@ use of local facilities for groups and individual meetings
to pursue outside employment;

. (b)  waivers of restriction on outside employment to the,
extent permissible under applicable law and government regulations. it
approval of outside employment is required, the employer will give it
priority consideration following the submission of the necessary oral
explanation or documentation and will attempt to provide a response as
soon as possible prior to the furlough day(s). -

() use of sufficient administrative leave to contact Federal
job placement officials and employment agencies.

(d)  use of sufficient administrative leave for counseling on
and applying for unemployment benefits:

6. The Department of Veterans Affairs shall not in accordance
with law attempt to dissuade its employees from exercising their Ist
amendment rights, i.e., to express their feelings, perception and factuat
matters concerning the proposed furlough.

7. In the event funding is subsequently provided to the
Department and the Department has the discretion to retroactively pay
employees, the Department will grant. employees who suffer a loss of pay
through furiough administrative leave equal to the lost time..
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8. In emy : on annual formance ement will
take into oonsimon tﬁma due to ce from work o employees
as a result of the furjough.

9, i .wﬂlnotbedenled- rmance gawards or rated
lower for purposes of such awards due solely to furlough. ~ -~ .

10. Any official time lost as a result of a furlough will be recouped
at a later date and scheduled as appropﬁatc. .

‘11. The Department does not intend to assign overtime work due
to a shortage of employees during the furlough.

12. The Department shall make a good faith effort to minimize the

number of furlough days and thereby limit the monetary impact on
employees. -

13. I a funding measure is passed during the period of furlough,
the Department will attempt to contact all employees to return to work. If .
such contact is nat successful, employees not be considered to be
AWOL. Those employees will be granted LWOP or annual leave as
appropriate upon their return to duty.

14. Once excepted positions are identified, employees within those
positjgns Ctlnay volunteer to be furloughed and such volunteers will be ¢
considered.

15. In accordance with E.O. 12871, 5 US. C 7106 (b)(1} matters
are mandatory subjects for local bargaining.

16. If for some unforeseen reason or unusual circumstance,
employees are in travel status when the furlough occurs, the Department
will return said employees to their duty station at government expense.

17. Facilities will seriously consider NPR guidance with respect to
employee/supervisor ratio in determining who will be furloughed.

18. If local conflicts cannot be resolved in a timely manner,
seniority will be the tie breaking factor for retention during furlough.

19. Except under the most unusual circumstances, when the
furlough ceases, employees furloughed will return to their same tours of
duty, duty locations and work schedules.

20. When determining which positions are excepted from
furlough, it should be considered that Union officials have d statutory
obligation to represent its constituents.
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NFFE FURLOUGH AGREEMENT

The following constitutes ent between the D:Fartmcnt of Veterans

Affairs (Management) and ational Federation of Federal Employees,

NFFE, National VA Council nion on bchalfof its Jocals concerning

lm and implementation negm-ds furlough as a result
¢ lapse in appropriations for FY 1

Management will inform employees of the cffects of the ‘
mtiiouﬁggn %?i tt;:dr entitlement to mﬂmnmt. life and health insurance and
other

" Title S 'and Title 38 employees -shall bc infonnedot‘ theumghts
to gneve or appeal, as appropriate.

3. Masanagemen! tsgmesnottoobjecttoemployees(s) filing for
unemployment benefits during the furlough.

4, Consistent with cablc law end regulations managemcnt
will continue to provide thcap & contrlbution to health benefits
under the Federal Employees Heal! efit Program for employees
affected by the change (FPM Chapter 890 and Supplement 890-1).

5. Upon request, furloughed employees will be provided
assistance by the Department in locating outside employment so as to .
avoid or minimize income lost asa of the furlough. Such assistance
shall include among other things:

use of local facilities for groups and individual meetings
to pursue outside employment;

{b}  waivers of restriction on outside employment to the
extent permissible under applicabie law and government reguiations. If
approval of outside employment is required, the employer will give it
priority consideration following the submission of the necessary oral
explanation or documentation and will attempt to provide a response as
soon. as possible prior to the furlough day(s).

{c}  useof sufficient administrative leave to contact Federal
Jjob placement officials and employment agencies.

{d)  use of sufficient administrative leave for counseling on
and applying for unemployment beneﬁts

6. The Department of Vcterans Affairs shall not in accordance
with law attempt to dissuade its employees from exercising their Ist
amendment rights, i.e., to express their feelings, perception and factual
matters concerning the proposed furlough.

7. In the event funding is subsequently provided to the
Department and the Department has the discretion to retroactively pay
employees, the Department will grant employees who suffer a loss of pay
through furlough administrative leave equal to the lost time.
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2.

on annual ormance, ement will
takcmtoeo mung%ducm ce from m:i:n:femployees
as a result of the furlough. '

Employees will not be daned ormance awards or rated
lower for purposes of such awards due solely to furlough.

- 10. ----Anyofﬁdalﬂmclostasawsultofaﬂxﬂoughwﬂlbcmoouped
at a later ddte and scheduled as appropriate.

The Department does not intend to assign overtime work due
toa shortage of employees during the furlough.

12. The Department shall make a good faith effort to minimize the
numlbcr of furlough days and thereby limit the monetary impact on
employees.

13. H a funding measure is passed during the period of furlough,
the Department will attempt to contact all emy Ployecs to return to work, If
such contact is not successful, employees ot be considered to be
AWOL. Those employees will be granted LWOP or annual leave as
appropriate upon their return to duty.

14. Once excepted ggsitions are identified, employees within those
positions may volunteer to be furloughed and such volunteers will be
censidered.

15. In accordance with E.O. 12871, 5 US. C 7106 (b)(1) matters
are mandatory subjects for local bargaining.

16. If for some unforeseen reason or unusual circumstance,
employees are in travel status when the furlough occurs, the Department
will return said employees to their duty station at government expense.

17. Facilities will seriously consider NPR guidance with respect to
employee/supervisor ratio in determining who will be furloughed.

18. If local conflicts cannot be resolved in a timely manner,
seniority will be the tie breaking factor for retention during furlough.

19. Except under the most unusual circumstances, when the
furlough ceases, employees furloughed will return to their same tours of
duty, duty locations and work schedules.



97

20. When determining which are excepted from
it should be considered that otﬂdakhaveamtutory
o tomentiheomﬁmenu.

‘zx. When feasible and if the local parties agree, furloughs will
o oo tovels to miaimize e
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Attachment C

OMB/DOJ Guidelines
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 2053

6422
THE DIRECTOR August 22, 1995 ? /é

N-95-18

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Alice M. Rivl i&
Director

'SUBJECT: Agency Plans for Operations During Funding Hiatus-

OMB Bulletin 80-14, dated August 28, 1980 (and amended by
the OMB Director’s wmemorandum of November 17, 1981) requires all
agencies to maintain contingency plans to deal with a possible
appropriations hiatus. The bulletin requires agency plans to be
consistent with the January 16 1981 opnuon of the Attorney
General on this sub]ect.

The Office of Legal Counsel of the Department of Justice has
issued an opinion dated August 16, 1995 that updates the 1981 ‘
opinion. A copy of the August 16th opinion is attached. You
should review your plans in light of this opinion, make any
changes necessary to conform to the opinion, and otherwise ensure
your plan is up to date.

Please send a copy of your updated plan to your OMB program

examiner no later than September S, 1995. 2ny questions should
be directed to your program examiner.

Attachment
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U. S. Department of Justice

(el

Office of Legal Couasel
Office of the Waskingeon, D.C. 20530
Assistacx-Atorncy General

August 16, 1995

MEMORANDUM FOR ALICE RIVLIN
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

From: Walter Dellinger INYT), ”
Assistant Atiomey Geacaal

Re:  Government Operations in the Event of a Lapse in Appropriations

This memorandum responds o your request to the Attomey General for advice
regarding the permissible scope of govermnment operations during a lapse in appropriations.'

The Constitution provides that “no money shall be drawn from the treasury, but in
consequence of appropriations made by law.” U.S. Coast. art. L, § 9, cl. 7. The treasury is
further protected through the Antideficiency Act, which among other things prohibits all
officers and employees of the federal government from eatering into obligations in advance
of appropriations and prohibits employing federal personnel except in emergencies, unless
otherwise authorized by law. See 31 U.S.C. § 1341 & seq.?

In the early 1980s, Attomey General Civiletti issued two opinions with respect to the
implications of the Antideficiency Act. See “Applicability of the Antideficiency Act Upon A
Lapse in an Agency's Appropriations,™ 4A Op. O.L.C. 16 (1980); “Authority for the
Continuance of Governmeat Functions During a Temporary Lapse in Appropriations,” 5 Op
OLC.1 (1981) (1981 Opmlon) The 1981 Opinion has frequently been cited in the ensuing
years. Since that opinion was written, the Antideficiency Act has been amended in one

' We do not in this memorandum address the different set of issues that arise when the hml( on the public
debt has been reached and Congress has failed to raisc lhc debt ceiling.

? For the purposes of this inquiry, therc are two refevant provisions of the Antideficiency Act. The first
provides that “[aJa officer or employee of the United States Goverumeat ot the District of Columbia government
may not . . . involve either g in a c or obligation for the payment of money before an
appropriation is made unless authorized by taw.* 31 U.S.C. § 134}(a)(1XB). The sccond provides that “(a]n
officer or employec of the United States Government . . . may not accept voluntary services . . . or employ
personal services exceeding thar authorized by law except for emergencies involving the safety of human life or
the protection of property = 31 U.S.C. § 1342.
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respect, and we analyze the effect of that amendment below. The amendment amplified on
the emergencies exception for employing federal personnel by providing that *(a)s used in
this section, the term “‘emergencies involving the safety of human life or the protection of
property” does not include ongoing, regular functions of govemment the suspension of which
would not imminently threaten the safety of human life or the protection of property.” 31
U.S.C. § 1342

‘With respect to the effects of this ameadmeat, we continue to adhere (o the view
expressed to Geaeral Counsel Robert Damus of the Office of Management and Budget that
*the 1990 amendment to 31 U.S.C. § 1342 does not detract from the Antomey General's
earfier analyses; if anything, the amendment clarified that the Antideficiency Act’s exception
for emergencics is narTow and alust be applied only when a threat to life or propesty is
imminent.* Letter from Walter Dellinger to Robert G. Damus, October 19, 1993. In order
10 ensure that the clarification of the 1990 amendment is not overlooked, we belicve that one
aspect of the 1981 Opinion’s description of emergeacy govermnmental functions should be
modified. Otherwise, the 1981 Opinion continues to be a sound analysis of the legal
authorities respecting goverament operations when Congress has failed (0 enact regular
appropriations bills or a continuing resolution to cover a hiatus between regular
appropriations.

L

Since the issuance of the exteasive 1981 Opinion, the prospect of a general
appropriations lapse has arisen frequently. In 1981, 1982, 1983, 1984, 1986, 1987 and
1990, lapses of funding ranging from several hours to three days actually did occur. While
several of these occurred eatirely over weekends, others required the implementation of plans
to bring government operations into compliance with the requirements of the Antideficiency
Act. These prior responses (o the threat of or actual lapsed appropriations have been so
commonly referred to as cases of "shutting down the government” that this has become a
nearly universal shorthand to describe the effect of a lapse in appropriations. It will assist in
understanding the true extent of the Act’s requirements to realize that this is an entirely
inaccurate description. Were the federal government actually to shut dowa, air traffic
controllers would not staff FAA air control facilities, with the consequence that the nation's
airports would be closed and commercial air travel and transport would be brought to a
standstill. Were the federal government to shut down, the FBI, DEA, ATF and Customs
Service would stop interdicting and investigating criminal activities of great varieties,
including drug smuggling, fraud, machine gun and explosives sales, and kidnapping. The
country’s borders would not be patrolied by the border patrol, with an extraordinary increase
in illegal immigration as a predictable resuit. In the absence of government supervision, the
stock markets, commodities and futures exchanges would be unable to operate. Meat and
poultry would go uninspected by federal meat inspectors, and therefore could not be
marketed. Were the federal government to shut down, medicare payments for vital
operations and medical services would cease. VA hospitals would abandon patients and close
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their doors. These are simply a few of the siguificant impacts of a foderal goverament shut
down. Cumulatively, theée actions and the others required as pan of a truc shut down of the
federal government would impose significant health and safety risks on millioas of
Americans, some of which would undoubtedly result in the loss of human life, and they
would immediately result in massive dislocations of and losses to the private economy, as
well as disruptions of many aspects of society and of private activity generally, producing
incalculable amouats of suffering and loss.

The Amtideficiency Act imposes substantial restrictions oa obligating funds or
contracting for services in advance of appropriations or beyoad appropriated levels,
restrictions that will cause significant hardship should any fapse in appropriations extend
-umehbeyondlhmwe-lmemmauyupamd. To be sure, cvea the short lapses that
have occurred have caused serious dislocations in the provision of services, gencrated
wasteful expeaditures as ageacies have closed down certain operatioas and then restarted
them, and disruptod fodenal activities. Nevertheless, for any short-term lapse in
appropriations, at least, the federal govemment will not be truly “shut down® to the degree
Just described, simply because Congress has itself provided that some activities of
govemnment should continue even when annual appropriations have not yet beea enacted to
fund current activities.

The most significant provisions of the Antideficiency Act codify three basic
restrictions on the operation of government activitics. First, the Act implemeats the
constitutional requircment that *No Moncy shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law.” U.S. Const. art. I, § 9, cl. 7. Seoond,
when no current appropriations measure has beea passed to fund coatracts or obligations, it
restricts entering into contracts or incurring obligations (except as to situations authorized by
other law). Third, it restricts employing the services of employees to perform government
functions beyond authorized levels to emergency situations, where the failure to perform
those functions would result in 2n imminent threat to the safety of human life or the
protection of property.> The 1981 Opinion elaborated on the various cxceptions in the
Antideficiency Act that permit some continuing govemnment functions, and we will only
summarize the major categories here:

Multi-year appropriations and indefinite appropriations.

Not all government functions are funded with annual appropriations. Some operate
under multi-year appropriations and others operate under indefinite appropriations provisions
that do not requirc passage of annual appropriations legislation. Social security is a
prominent example of a2 program that operates under an indefinite appropriation. In such

* These restrictions are eaforced by criminal penaltics. An officer or emplayee of the United States who
knowingly and willfully violates the restrictions shall be fined not more than $5.000. imprisoaed for not more
than 2 years, or both. 31 U.S.C. §1350.

-3
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cases, benefit checks continue to be honored by the treasury, because there is no lapse in the
relevant appropriation.
L uthorizations: ing a ity and jng at

Congress provides express authority for agencies (o enter into contracts or o borrow
funds to accomplish some of their functions. An example is the “food and forage™ authority
given to the Department of Defense, which authorizes coatracting for necessary clothing,
stbsistence, forage, supplics, etc. without an appropriation. In such cases, obligating funds
or contracting can continue, becanse the Antideficieacy Act does not bar such activities when
they are authorized by law.- As the 1981 Opinion emphasized, the simple authorization or
even direction 10 perform a ¢ertain action that standardly can be found inagencies' enabling
or organic legislation is insufficient to support a finding of express authorization or necessary
implication (the exception addressed next in the text), standing alonc. There must be some
additional indication of an evident intention to have the activity continue despite an

The 1981 Opinioa concluded that the Antideficiency Act contemplates that a limited
sumber of governmeat functions funded through annual appropriations must otherwise
continue despite 2 lapse in their appropriations because the lawful continuation of other
activities necessarily implies that these functions will continue as well. Examples include the
check writing and distributing functions necessary to disburse the social security benefits that
operate under indefinite appropriations. Further examples include contracting for the
materials essential to the performance of the emesgency services that continue under that
separate exception. In addition, in a 1980 opinion, Atomey General Civiletti opined that
agencies are by necessary implication authorized “to incur those minimal obligations
necessary to closing (the] agency.” The 1981 opinion reiterated this conclusion and
consistent practice since that time has provided for the orderly termination of those functions
that may not continuc during a period of lapsed appropriations.

e 'Obligations necessary to the discharge of the President’s constitutional duties and
powers. R

Efforts should be made to interpret a general statute such as the Antideficiency Act to
avoid the significant constitutional questions that would arise were the Act read to critically
impair the exercise of constitutional functions assigned to the executive. In this regard, the
1981 Opinion noted that- whea dealing with functions instrumental in the discharge of the
President’s constitutional powers, the "President’s obligational authority . . . will be further
buttressed in connection with any initiative that is consistent with statutes -- and thus with the
exercise of legislative power in an area of concurrent authority — that are more narrowly
drawn than the Antideficiency Act and-that would otherwise authorize the President to carry
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out his constitutionally assigned tasks in the manner he contemplates.” 1981 Opinion, at 6-
7.4

. nal or volu; ices *for eme ies jnvolvi £ f human life or
the protection of property,”

The Antideficiency Act prohibits contracting or obligating in advance of
appropriations genenally, except for circumstances just summarized above. The Act also
oontains a separate exception applicable to personal or voluatary services that deal with
emergencies. 31 U.S.C. § 1342, This section was amended in 1990. We will analyze the
effects of that amendment in Part II of this memorandum,

Finally, one issue not explicitly addressed by the 1981 Opinion seems (0 us to have
been scitled by consistent administrative practice. That issuc concerns whether the
emergency status of government functions should be determined oa the assumption that the
private economy will continue operating during a lapse in appropriations, or whether the
proper assumption is that the private economy will be interrupted. As an example of the
difference this might make, consider that air traffic controliers perform emergency functions
if aircraft continue to take off and land, but would not do so if aircraft were grounded. The
correct assumption in the context of an anticipated long pesiod of lapsed appropriations,
where it might be possible to phase in some alternatives to the govemnment activity in
question, and thus over time to suspead the government function without thereby immineatly
threatening human life or property, is not entirely clecar. However, with respect to any short
lapse in appropriations, the practice of past administrations has been to assume the continued
operation of the private economy, and so air traffic controllers, meat inspectors, and other
similarly situated personnel have been considered to be within the emergency exception of
§ 1342,

The Attorneys General and this office have declined to catalog what actions might be undertaken this
heading. In 1981, for example, Attorney General Civiletti quoted Attomey General (later Justice) Frank
Murphy. “These constitutional powers have never beea specifically defined. and in fact cannot be, since their
extent and limitations are largely depcadent upon conditions and circumstances. . . . The right to take specific
action might not exist under one state of facts, while under another it might be the absolute duty of the
Executive to take such action.” 5§ Op. O.L.C. at 7 n.9 (quoling 39 Op. At’y Gen. 343, 34748 (1939)). This
power should be called upon cautiously, as the courts have received such exccutive branch assections
skeptically. Sec, ¢.g.. Youngstown Shect & Tube Co. v. Sawyer, 343 U.S. 579 (1952); George v. Ishimacu,
849 F. Supp. 68 (D.D.C.), vacated as moot, No. 94-5111, 1994 WL 517746 (D.C. Cir.. Aug. 25, 1994). But
sce Haig v. Apee. 453 U.S. 280 (1981); In _re Neagle, 135 U.S. 1 (1890).

.5
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o.
The text of 31 U.S.C. §1342, as amended in 1990, now reads:

An officer or employee of the United States Govemment or of the District of
Columbia govemment may not accept voluatary services for cither government
or employ personal services exceeding that authorized by law except for
cmergencies involving the safety of human life or the protection of property.
This section does not apply o a corporation getting amounts to make loans
(exoept paid in capital amounts) without legal Lsbility of the United States

~ . Governmeat.. As used in this section, the term “emergencics involving the
safety of human life or the protection of property” does not include ongoing, -
regular functioas of govemmeat the suspeasion of which would not immineatly
threaten the safety of human life or the protection of property.

31 U.S.C. § 1342. Because of the § 1342 bar on employing personal services, officers and
employees mzy employ personal services in excess of othér authorizations by law only in
emergency siuations.®* This section does not by itself authorize paying employees in
emergency situatioas, but it does authorize entering into obligations to pay for such labor.

The central interpretive task under § 1342 is and has always beea to construe the
soope of the emergencics exception of that section. Whea the 1981 Opinion undertook this
task, the predecessor 0 § 1342 did not contain the final seatence of the current statute,
which was added in 1990. Examinjng that earlier version, the Attomey General concluded
that the general language of the provision and the sparse legislative history of it did not
teveal its precise meaning. However, the opinion was able to glean some additional
understanding of the statute from that legislative history.

_ The Attorney General noted that as originally enacted in 1884, the provision forbade
unauthorized empioyment “except in cases of sudden emergency involving the loss of human
life or the destruction of property.” 23 Stat. 17. He then observed that in 1950, Congress

* The 1981 Opinion concluded that

{despite the use of the term ‘voluntary service,” the evident concern underlying this
provision is not government agencies’ acceptance of the benefit of services rendered
without compensation. Rather, the original version of § {1342 was enacted as part of an
urgent deficiency appropriation act in 1884, Act of May 1, 1994, ch. 37, 23 Stat. 15, 17, in
order to avoid claims for compensation arising from the unauthorized provision of services
10 the government by non-employees, and claims for additional compensation asserted by
government employees performing extra services afier hours. This is, under {§ 1342],
government officers and employees may not involve government in contract {or
cmployment, i.¢.. for compensated labor, except in emergency situations. 30 Op. Au'y
Gen. 129, 131 (1913).

-6 -
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enacted the modem version of the Antideficiency Act and accepted revised language for
§ 1342 that originally had been suggested by the Director of the Bureau of the Budget and
the Comptroller General in 1947. In analyzing these different formulations, the Attomcy
General stated that

[w]ithout elaboration, these officials proposed that ‘cases of sudden
emergency’ be amended to “cases of emergency,* ‘loss of human life' to
“safety of human life," and “destruction of property® to ‘protection of property.
These changes were not qualified or explained by the report accompanying the
1947 recommendation or by any aspect of the legislative history of the general
appropriations act for fiscal year 1951, which included the modem §[13413.
Act of September 6, 1950, Pub. L. No. 81-759; §1211, 64 Stat.- 765.
Consequently, we infer from the plain import of the language of their
amendments that the drafters intcnded to broaden the authority for emergency
employmeat.

5 Op. O.L.C. at 9.

‘The 1981 Opinion also sought guidance from the consistent administrative practice of

the Office of Managemeat and Budget in applying ideatical “emergencies™ language found in
another provision. That other provision prohibits OMB from apportioning appropriated
funds in a2 manner that would indicate the need for a deficiency or supplemental
appropriation, except in cases of “emergencies involving the safety of human life, {or] the
protection of property” — phraseology ideatical to the pre-1990 version of § 1342.¢
Combining these two sources with the statutory text, the Attormey General articulated two

¢ 31 U.S.C. § 1515 (recodified from § 665(¢) at the time of the Civiletti opinion). Analyzing past

administrative practice under this statute, Attorney Generat Civiletti found that:

Directors of the Bureau-of the Budget and of the Office of Management and Budget have
granted dozens of deficiency rcapportionments under this subsection in the last 30 years,
and have apparently imposed no test more stringent than the articulation of a reasonable
refationship between the funded activity and the safety of human life or the protection of
property. Actjvities for which deficiency apportionments have been granted on this basis
include [FBI] criminal investigations, legal services rendered by the Department of
Agriculture in connection wilh state meat inspection programs and enforcement of the
Wholesome Meat Act of 1967, 21 U.S.C.§§ 601-695, the protection and management of
commodity inventories by the Commodity Credit Corporation, and the investigation of
aircraft accidents by the National Transportation Safety Board. These few illustrations
demonstrate the common sense approach that has guided the interpretation of § 665(c).
Most important, under § 665(¢)(2), each apportionment or reapportionment indicating the
need for a deficiency or supplemental appropriation has been reported contemporancously
to both Houses of Congress, and, in the face of these reports, Congress has not acted in

. any way 10 alter the relevant 1950 wording of § 665(e)(1)(B). which is, in this respect,
identical o § 665(h).

-7 -
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vules for identifying functions for which govemment officers may enter into obligations to
pay for personal services in excess of legal authority other than § 1342 itself:

First, there must be some reasonable and articulable connection between the
function to be performed and the safety of human life or the protection of
propesty. Second, there must be some reasonable likelihood that the safety of
human life or the protection of property would be compromised, in some
degree, by delay in the performance of the function in question.

While we coatinue to believe that the 1981 articulation is a fair reading of the
Antideficiency Act evea after the 1990 amendment, sce Letter from Walter Dellinger to :
RobertG. Damus; October 19,-1993, we are aware of the possibility the second of these two
rules might be read more expansively than was intended, and thus might be applied to
functions that are not emergeacies within the meaning of the statute. To forestall possible
misinterpretations, the second criteria’s use of the phrase “in some degree® should be
replaced with the phirase, “in some sigaificant degree.”

The reasons for this change rest on our understanding of the function of the 1990
amendment, which comes from considering the content of the amendment, its structure and
its sparse legislative history. That history consists of a solitary reference in the conference
report to the Omaibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat.
1388:

The conference report also makes conforming changes to title 31 of the United States
Code 10 make clear that . . . ongoing, regular operations of the Government cannot
be sustained in the absence of appropriations, except in limited circumstances.. These
changes guard against what the conferees believe might be an overly broad
interpretation of an opinion of the Attorney General issued on January 16, 1981,
regarding the. authority for the continuance of Government functions during the
temporary lapse of appropriations, and affirm that the constitutiona! power of the
purse resides with Congress.

H.R. Rep. No. 964, 101st Cong., 2d Sess. 1170 (1990). While hardly articulating the
intended scope of the exception; the conference report does tend 10 support what would
otherwise be the most natural reading of the amendment standing alone: because it is phrased
as identifying the functions that should be excluded from the scope of the term "emergency,”
it seems intended to limit the coverage of that term, narrowing the circumstances that might
otherwise be taken to constitute an emergency within the meaning of the statute.

Beyond this, however, we do not believe that the amendment adds any significant new
substantive meaning to the pre-existing portion of § 1342, simply because the most prominent
feature of the addition -- its emphasis on there being a threat that is immineat, or "ready to
take place, near at hand,” see Webster's Third New International Dictionary 1130 (1986) --
is an idea that is already present in the term “emergency” itself, which means "an unforeseen
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combination of circumstances or the resulting state that calls for immediate action™ to
respond fo the occurrence or situation. Id, at 741.7 The addition of the concept of
“imminent” 1o the pre-existing concept of "emergency” is thus largely redundant. This
“redundancy does, however, serve to emphasize and reinforce the requirement that there be a
threat to human life or property of such a nature that immediate action is a necessary
response to the situation. The structure of the amendment offers further support for this
approach. Congress did not alter the operative language of the statute; instead, Congress
chose 1o enact an interpretive provision that simply prohibits overly expansive interpretations
of the “emergency™ exception.

Under the formulation of the 1981 Opinion, government functions satisfy § 1342 if,
inter alia, the safety.of human life or thie protection of property would be—compromised; in.
some degree.” It is conceivable that some would interpret this phrase to be satisfied even if
the threat were de minimis, in the sense that the increased risk (o life or propenty were
insignificant, so long as it were possible 10 say that safety of life or protection of propenty
bore a reasonable likelihood of being compromised at all. This would be 100 expansive an
application of the emergency provision. The brief delay of routine maintenance on
government vehicles oughit not to constitute an “emergency,” for example, and yet it is quite
possible to conclude that the failure 10 maintain vehicles properly may “compromise, to some
degree” the safety of the human life of the eccupants or the protection of the vehicles, which
are government property. We believe that the revised articulation clarifies that the
emergencies exception applics only 10 cases of threat to human life or property where the
threat can be reasonably said to the near at hand and demanding of immediate response.

" Sce alsa Random Housc Dictionary of the English Language Uaabrideed 636 (24 ed. 1937)
(“cmergency” meaas “a sudden, urgent, usually uncxpected owurTence Of accasion requiring immediate
acuion”); Webster's [T New Riverside University Dictionary 427 (1988) (Tan unoxpected. serious ocearrence
or situation urgently requiring prompt action”).

-9
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Cottatt
Pk feune
EXECUTIVE OFFICE OF THE PRESIDENT 5M

OFFICE OF MANAGEMENT AND BUODGET
WASHINGTON. DC. 20500

November 8, 1995

THE DIRECTOR
M-96-01

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

FROM: Alice M. Rivlin
Director
SUBJECT: Planning For Agency Operations

This wmemorandum is designed to help you plan your agency’s
activities for mext week, in light of recent developments on
fiscal 1996 sppropriations.

The current Continuing Resolution (CR) expires at midnight
on Monday, November 13, 1995. At this point, only two
.appropriations bills -have been enacted for fiscal 1996. We do '
not know if Congress will pass a second acceptable CR by Monday
that will continue funding for activities that lack
appropriations. Because there is a xeal chance that this may not
occur, you should begin planning now, as a contingency matter, as
follows:

oda: ursda ovember 9. You should review your
shutdown plans and ensure that your employees axe properly
informed. As noted above, the CR expires at midnight, Monday.
Therefore, Monday, November 13th will be a normal workday for the
Federal Govermment. You should advise employees to report for
work on Monday.

. Monday, November 13: All employees should report for work.
We will advise you of further developments, including whether a
CR will likely be enacted. If not, you should prepare to
jwmplement your shutdown plan on Tuesday.

Tuesday, November 14: Regardless of whether a CR has been
enacted, all employees should report to work on Tuesday. We will

advise you on whether your shutdown plan is to be implemented, as
follows.

-- Shutdown. If no CR has been enacted or will likely be
enacted Tuesday, we will igsue imnstructions initiating
a phase-down of activities for non-excepted employees.
You should-complete such phase-down activities for non-
excepted personnel, if called for., during the first
three hours of the workday.
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- Noxmal_ Operations: If a CR will likely be enacted on
Tuesday, we will advise agencies to operate in a normal
mannex.

Attached is a summary of our general guidance on agency
operations in the absence of appropriations.

Thank you for your cooperation in these difficult
circumstances. We will keep in close touch with you as
developments unfold.

Attachment
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General Guidance on Agency
Operations in the Absence of Appropriations

OMB Bulletin 80-14, dated Aungqust 28, 1580 (and amended by
the OMB Director’s memorandum of November 17, 1981), requires. all
agencies to maintain plans to deal with an appropriations hiatus.
If a shutdown occurs, we assume each agency will be operating
under -its shutdown plan as approved-by OMB in September. 2as a
reminder, the Att:omey General‘s opinion dated January 16, 1981,
updated by the cpuuon of the Office of Legal Counsel dated
August 16, 1995, remains in effect. 1In general:

©

Employees of affected agencies performing non-excepted
activities (as discussed in the Department of Justice-
opinions) way not perform amy services other than those
involved in the orderly suspension of non-excepted
activities; excepted activities that way be continued
are generally those that are authorized by law or that
protect life and property.

Agencies may not perwmit voluntary performance of non~
excepted services; and

Agency heads make the determinations that axe necessary’
to operate their agencies during an appropriations
hiatus (within the guldance established by the. .
Department of Justice opinions and this memorandum, and
pursuant to normal agency processes for the resolution
of issues of law and policy).

Please address any questions to your OMB budget examiner (s),
or to OMB General Counsel Robert Damus (395-5044), or Associate
General Counsel for Budget Rosalyn Rettman (395-4778).
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/\“
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

November 13, 1985

THE OIRECTOR

M-96-02

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS
AND RGENCIES

FROM: Alice M. Rivlin
Director

SUBJECT : Planning for Agency Operations in the Absence
" of Appropriations

This memoxandum follows up on my memorandum of last week,
and is intended to provide further guidance on planning for
shutdown. :

The current Continuing Resolution (CR) expires at midnight
tonight, Monday, November 13, 1995. We have no indication yet
whether Congress will act today and pass an acceptable CR.
Therefore, beginning tomorrow morning, Tuesday, November 14,
1995, the head of each agency must be prepared to implement his
or her existing plan for closing down operations funded by
accounts that have not received appropriations.

All employees should report to work tomorrow. During the
day tomorrow, we will advise you on whether your shutdown plan is
to be implemented, as follows:

- Shutdown. If no CR has been enacted or will likely be
enacted Tuesday, we will issue instructions initiating
a phase-down of activities for non-excepted employees.

-- Normal Operations. - If a CR will likely be enacted on ﬁ
Tuesday, we will advise agencies to operate in a normal
manner. . :

Again, we thank you for your cooperation in these difficulc
circumstances. We will continue to keep in close touch with you
as developments unfold.
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Attachment D

Post-Shutdown Report on Costs/Service Impact
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The Deputy Secretary of Veterans Affairs
Washington

NOV 21 1995

Mr. John A. Koskinen

Deputy Director for Management

Office of Management and Budget
Executive Office of the President

Room 260, Old Executive Office Buflding
Washington, DC 20503

Dear Mr. Koskinen:

Enclosed are the Department’s responses to your requests for
information concerning costs Incurred by VA resulting from the shutdown and
for a list of services to the public which were curtailed or denied during the
shutdown.

Sincerely yours,

Hershel W. Gober

Enclosure
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Department of Veterans Affairs
Cost VA incurred during shutdown

VA incurred some costs as a direct result of the shutdown. Following are some

items that resulted in these costs. However, the actual costs to VA-are not yet
available.

Interest payments and lost discounts on vendor payments
Lost discounts on property taxes

Loss of prepaid tultion for training

Services to the Public which were custaied or dented:

Telephone calls from veterans to Veterans Benefits offices went unanswered
Mail from veterans was neither opened nor ;i_nswered

Veterans Benefits offices were closed to “walk-in” veteran-clients

Vocational rehabilitation counseling appointments were canceled

Pending claims for compensation, pension, education and vocational
rehabilitation were not processed

Retroactive payments for compensation, pension and education claims were
not processed

Payments of GI Bill education checks and insurance death claims were delayed

Loan Guaranty certificates of eligibility and certificates of reasonable value
were not issued

Property appraisals were not conducted

Counseling and services were not provided to veterans to help them avoid
foreclosures .

Beneficiary travel to VA medical facilities was decreased
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Sexvices to the Public which were curtailed or denied (continued):

Access was diminished to “800" numbers for information on CHAMPVA and for
recruitment and placement services

Board of Veterans Appeals case processing and hearings were delayed

Applications for headstones and markers were not processed and orders were
not placed for private, state, and national cemeteries

Markers and headstones received at national cemeteries were not placed on
graves o :

Processing of rcqﬁ&ts- for Presidential Memorial Certificates ceased

Applications from states for grants to build or improve state veteran cemeteries
were not processed '

Access was denied to some national cemeteries for some purposes

Weekend scheduling of interments for the following week was canceled for all
national cemeteries

Payments to contractors for services already rendered at national cemeteries
were not made. This was of great impact to small and minority contractors

Calls to the IG’s Hotline went unanswered
FOIA requests from the media and public for IG reports went unanswered

IG internal audit operations were curtailed - including Congressionally-
mandated CFO work

Nearly all IG criminal investigative work was halted

Acceptance of discrimination complaint and sexual harassment cases was
halted

Collection ceased of monies owed the Department involving Medical Care Cost
Recovery, bankruptcy cases, and other legal programs

Cases pending before the Court of Veterans Appeals were continued
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Scrvices to the Public which were curtailed or denied (continued):

Final agency decisions were not processed on FOIA/Privacy Act requests from
the public

Review of contracts and other procurement matters was delayed which affected
completion of various Department projects/facilities used by the public

~~

Legal matters relating to veteran patients and claimants may have been
delayed .

Administrative hearings affecting Department employees and managers were
delayed

Routine responses to Members of Congress and Committees were unavailable.
One hearing was canceled. Casework in Senate and House liaison offices was
suspended.

On-time payment of vendor invoices were not made

Vendor access to information on payment status was limited
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Attachment E

Agency Shutdown Guidance
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Department of Memorandum

Veterans Affairs
o AUG 141995

fom: Assistant Secretary for Human Resources and Administration (006)
swi  Shutdown of Department Operations Due to an Absence of Appropriations
T Administration Heads, Assistant Secretaries, and Other Key Officials

1. At this time it is unclear if VA's budget for Fiscal Year 1996 will be
approved by October 1, 1995. In the event that it is not approved, the
Department will be required to either operate under a continuing resolution,
at current or reduced levels of funding, or absent a continuing resolution, to
cease all non-excepted activities beginning October 1, 1995.

2. In the event of an absence of appropriations, we will need to shutdown
non-excepted activities and furlough employees performing these activities.
In the past, excepted activities that may be continued include those that
protect life and property. In addition, employees performing non-excepted
activities may be retained for as long as it takes to complete an orderly
suspension of that activity (usually one-half day). For a more detailed list of
excepted activities, we have attached some historical guidance, most notably
an Office of Management and Budget (OMB) memorandum entitled Agency

Operations in the Absence of Appropriations, dated November 17, 1981.

3. I am asking each of you to review your operations and identify the number
of employees that should be excepted and those that are necessary to
accomplish shutdown activities. Those identified to accomplish the shutdown
would themselves be furloughed as soon as that work is accomplished. In
reaching your decision, you should be guided by the attached guidance from"
OMB which includes the following criteria:

Excepted Employees:

Employees necessary for the protection of life and property,
including medical care of inpatient and emergency outpatient
care, protection of federal lands, buildings, equipment, and other
property owned by the United States, law enforcement and
criminal investigations, emergency and disaster assistance, and
the protection of research property.

s 2105
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Page 2

Administration Heads, Assistant Secretaries, and Other Key Officials

Shutdown Employees:

Those necessary for the orderly shutdown of non-excepted
activities.

4. By August 25, 1995, please submit your shutdown plans for both Central
Office and field activities to my office. We will be sharing your plans with the
National Partnership Council prior to implementation. In addition, we may
have to submit the Department’s overall plan to OMB as we have done in the
past. At a minimum, your plan should contain:

(1) Excepted activities and number of employees necessary to carry
out those activities;

(2) Description of activities shutdown employees will perform, length
of time needed, and number of employees necessary to carry out activities;

(3) Procedures to notify customers of suspension/reduction of
activities; and

(4) Procedures to notify employees of their status relative to excepted
or non-excepted activities.

5. To assist in this effort, I have also attached copies of the shutdown plans
previously developed for your organization. If you have questions regarding
the development of plans or furlough procedures, you or members of your
staff may contact Richard Norman, Director, Employment and Training
Service or Dennis Curley, Chief, Title 5 Staffing Division. Mr. Norman can
be reached on 565-8804 and Mr. Curley on 565-8842.
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e Appendix a)

EXECUTIVE OFFICE OF THE PRESIDENT
QFFICE OF MANAGEMENT AND SUDGET
WABKMINGTON, D.C. am

THE DIRECTOR

October 5, 19%0

M~91-02

MEMORANDUM FOR HEADS OF EXE
AND AGENCIES

FRONM: Richard G.

BUBJECT: ) Agency Opsrations in the Absence of
Appropriations

The Continuing Resolution (CR) expires at midnight
tonight, October 5, 1990. We have no indication yet whether
Congress will act today and 8 & CR. The President has
stated that it is hig intention not to sign a CR until there
hae been saticfactory Congressional prograss on the budget.
At thie point, there has clearly not been satisfactory
Congresgional action.: Therefore, beginning temorrov morning
(Saturday), October 6th, the head of each agency pust be
prepared to implement his or her existing plan for cleeing
down cperaticns funded by accounts that have not received
appropriations.

OMB Bulletin 80-14, dated August 28, 1980 (and amandad
by the OMB Director's memorandum of November 17, 1981),
requires all agencies to maintain plane to deal with such an
appropriatione histus. Furthermore, the Attorney General's
opinion dated January 16, 1981, supporting this bulletin,
remains in effect. In gensral:

] Employees of affected agencies performing non-
axcepted activities (as discussed in the Attorney
General‘s opinion) may not perform any services
othsr than those involved in the ordarly suspansion
of non-axcepted. activities; aexcepted activities
that may be continued are generally those that are
authoriged by lawv or that protect life ana
property.

-] Agencies may not permit voluntary performance of
non-excepted servicas.

Inplementation of this shutdown process will be
particularly difficult because any lapse of appropriaticns
¥ill occur over a weekend (with a Nonday holiday),

©° Keekend Emplovees ~— Agaency shutdown plane should
be implemented for non-sxcepted weekend employeas,
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vho should be instructed to report for their first
scheduled vork turn for the sole purpose of
engaging in orderly shutdown sctivities. Excepted
vaskend amployees should be ingtructed to report
fer work and to perform thair excapted activities.

t yees ~= All regular employees
performing non-excepted activities, as wvell as
excepted anployeas, should be instructed to report
for work on 'ruesday, October 9th, as schedulasd.

Over the wveekend and duting the day on Tuesday, we will
provide further instructions, dcpendmg on the status of .
appropriations action, as follows:

(-]

Hormal Operations: If a CR that suspsnds sequester
is clearly likely to be enacted on Tuesday (or has
bean snacted over the vackend), agencies will be
instructed to operate in 2 normal manner.

Shutdoyn: If no CR is likely teo bc enacted on
Tuesday, we will issue instructions initiating a
phase-down of activities for non-excepted
employeas. Such phase-~down activities for non-
excepted personnel, if called for, should be
completed during the first thres hours of the
workday.

r: If (on or before mcsday) a CR I8
enacted that does not suspaend sequestar, you should
begin implementing your sequester plan.

Please addresc any question to your OMB budget
exaniner(s), or to OMB Acting General Counsel Robert Damus
(395-5044), or Associats General Counsel for Budget Rocalyn
Rettnan (395-5600). -
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, B.C. 203503

Appendix A}

Bulletin No. 80-14, Supplement No. 1 August 20, 1982
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Agency OPerutions in the Absence of Appropri.tionu

1. Purpose. This supplement updates OMB Bulletin No. B80-14,
dated August 28, 1980, and requires the submission of contin-
gency plans for review by OMB. The purpose of the reviev is
to- assure adequate contingency planning and Government-wide
compliance with the provisions of the Antideficlency Act.

2. Background. OMB Bulletin Wo. 80-14 instructed agencies to
develop plans for an orderly shutdown in the event of ‘a
funding hiatus. It became necessary to carry out these plans
during the November 1981 hiatus. In reviewing that experience
and the operational plans in effect during the period immedi-
ately preceding enactment of the Harch 31, 1982 Continuing
Resoclution, certain difficulties were observed:

-~ some agencies have not fﬁlly complied with the
requirements of OMB Bulletin 80-14, and do not have
fully operational contingency plans:

. -— disparities appear to exist between some agencies as
to the definition of activities necessary to ptotect
life and property; and

-- disparities appesr to exist between some ugencies as
to the time necessary to conplcte the orderly shutdown
of nonexcepted activities.

3. Actions required; -

a. Amend the date that appears in eection 2 to
January 16, 1981.

b. Delete the last sentence of subsection 3.c,

¢. Add eubsection 3.4. as shown in the attachment.

nnd A Flt==

David A. Stockman
Director

Attachment
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Attachment
Material to be added to
OMB Bulletin No. 80-14,
Section 3
4. Reporting. The plans required in subsection c will

be submitted to OMB by September 15, 1982.
The following information will be provided with the'plana:

‘(1) Estimated time to the nearest one-half day to
complete the shutdown in accordance with the plan.

’ (2) Number of employees ;xpected to be on-board
before implementation of the plan.

(3) Total number of employees to be retained. under
the plan because (a) they are engaged in military, " law
enforcement, or direct health care activities, or (b) their
compensation {s financed by other than annual appropriations.

(4) Number of employees, not otherwise exeﬁpf, to be
retained to protect life and property.

within the guidance established by the Attorney General's
opinion of January 16, 1981, and this bulletin, agency heads
are to make such determinations as are necessary to operate
thelr agencies during an appropriations hiatus, and to do so
pursuant to normal agency processes for the resclution of
issues of law and policy. Questions that cannot be deter-
mined by an agency should be addressed to OMB. © All
unresolved questions relative to the conatruction of the
Antideficiency Act will be jointly referred to the Office of
Legal Counsel of the Department of Justice.

If it is estimated that more than one-half day will be needed
to complete the shutdown or that the number of employees to
be retained to protect life and property will exceed five
percent of the number of employees on board at the beginning
of the hiatus less those exempt for reasons spacified in iten
(3) above, agencies will submit policy statements and legal
opinions supporting those estimates.
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Appendix A3

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET .
WASHINGTON, B.C. WD -

soiember 17, 1981
FEHORARIIN FOR HEATS OF IXECUTIVE ND ASECIES
raoy: Pavid A. Stockman s
"SURJECT: _ Agency Operations in the Absence of Appropristions

Pudlic lav §7-51, the Contin fesolution enacted lu the Congress en Septenter
30, 1981 to provide for. ations for all Executive and Judicial branch

accoants, will expirve .cd aidnight kuny, Novenber 20, b reguler
appropristions bills for, riseng :’cu 1962 have been stimitted to the President
duzing the pericd of the Contin Resolution, ard the Bouse of k;:eunudvcs-
and Senate ere presently mider&ng widely éivergent Secord Con

Pesolutions. Tnere {s, therefore, a possidllity that no sppropriatims will be
enasted as of Noverder 21, :

uUnder the circunstences, you should begin orderly planning ¢o deal with this
Fossidility. .

3 Bslletin 80-14, dated Avgust 28, 1980, nqui:u a1l egencles tn nintain
contingensy plans to deal with the eventuslity of en sppropriations histus.
‘Addizicnzlly, the opinfon of the Attorney General dated Jmuu'y 16, 1831, -
otteoesd, Tesaing in effect.

Exz-ples of excepted activities were developed vhen the Executive Brmch last
faced the possinllity of an spprioriations hiatus, ard were sent © syencies by
former O3 Director Jemes Pelntyre on Septenber 30, 1930. They are:

Beginning [Noventer 21, 1581], agencies nsy continue activities ot.h:ruise
sutnorized by law, those that protect life and foperty and trose
necessary o pegin phasedown of other activities, Primary exrmples of
ectivities sgencies may continue axe those vhich ny te found tnder
grolicadble statutes to:

1. Provide for the naticnal security, including the corduct f foreign
relations essentiel to t.l: national security or the safety cf uh and
property.

2. Procvids for benefit payments &nd the performance of contract
chligations under so~year o multi-year or Other funds remaining
tvaileble for those purposes. .

3. Conduct essentiel activities to the extent that they protect life &
prepesty, including:

a. Hedical care of imatients end emergency cutpatient oxre;
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b, Activities essentiad to ensure continued pidblic health erd gafety,
mcilxzhn; u!emd:ednmdmsmmemdhumdws
mater. L 3

€. The continuance of air traffic control ard cther transportation
safety functions amt the protection of transport propertys

é. Birder wd coastal grotection and mmmcﬂ

. e. Protection of Federal lands, buﬂdb'q:, waterways, cqu.ipun: and
other property owned by the Onited States;

£. Care of prisones mauupmtnthauwydt.hcmiud
states;

9. "lav enforcenent and criminal msdg;ttmn
h. Brerpency amd éisaster assistance;

i, Astivities :untﬂl to the gt:ehrvm uét:he u:;ziih elements
of the roney and banking systed e t tes wding ;
torrowing and tax gollection acttviuu ct the t!'u.n’ny;

J. Aczivities that ensure praduction of power ard maintenance af the
‘power distrioution systes; and B

x. Activities necessary to maintain protection of research property.

Yoo should maintain the staff and :up;n:: services necessary to continue
these essential functions.

In eddition, the following pnciu uiu te S.n effect in ﬁu event cf a !bvemer
21 epprepriations histus: B

1. All eployees performing son-excepted activities defined by this merorandum
axd by tne Attorney General's opinion of Janwary 16, 1931, are pemitted to
perfonn mo services cther taan thase involved in tm orderly mxion af
&3ency operations. .

2. Hith regaxd to mn-exceptcd agency acuvit(u ad agency persoanel
perfoming them, particular attention should te peid to those provisioms ! the
Anticeficiency Act that & rot permut sgency acceptance of wiluntary, f.e. .
ren-exceied services. Accordingly, dn the evenmt that the ap prutiom hiatus
continues measarably beyond Mooday, Roverrber 23, 15951, sgency neads will be
required to make ceterminations a3 to whether nen-excepted personnel bave
corpleted all phasedown tasks incident to the orderly mupension of syency
cprretions, At such time, the services of those employees can ro longer be
eccepted in the assence of agpropriastions.



127

3. This rmorandum is principally Afrected towards the abllity of sgencies to
cbligste funds in the adsence of appropriations. It should be made clear tnat,
during & sppropristions histus, funds may not Se available to pemit sgency
payrent of coligations. All personnel performing excepted sarvices, including
activities incident to the oxderly suspension &f agency cperations, stould be
assured that the United States will not contest 4ts lejal coligation &0 mace
_payment for such services, even in the absence of speropristiens, .

4. Mgencles are requested to report pramptly to O staff o mormally handle
their budgets any major disruptions of u:tt%’it&u o services that may or will
drminently result from the absence of sprrogriations. .

S. Within the guldance established by tne Attormey General's cpinien ef Jamuary
36, 1981, and tals meorandoy, agency beads ave to maxe such Geterminations as
BYe TeCesSATY tO Operaté.theix sgencies &uring sn sppropristions hfatus, end to
(&3 80 puréuant to notmal agency processes for the vesolution of {ssues of lov .
-and policy.” Questions that cannot be determined by sn agency should ke -
aAlressad to O3, | All unresolved Questions relative to the construction o the
Antideficiency Act will be Jointly referred to the Office of legal Counsel of
the Depastmant of Justice. . :
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Appendix Ag
EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, ©.C. 23493

Bulletin No. B80-31¢ o -August 28, 1580

T0 THE ‘EEADS OF EXECUIIVE DEPARTMENTS AND ESTABLISEMEKTS

SUBJECT: Ehutdown of Agency Operations Upon Fallure by the
Congress to Enact Appropriations o

1. Purpose and-Loveragé. ohis Bulletin provides policy
guidance ., end- _instructions. for actions to . be taken by
JExecutive Branch' ajencies when fallure by the Congress to
eniét either regular appropriations, a continuing resclution,
or needed ‘supplementals results In interruption of fund
avai{lability.  This’’Bulietin does not apply to specific
spproprietions action by the Congress to deny program
funding. JIn the instance of partial funding interrmptions,
e.g., feilure of the Congreis-.to act on rogramn
supplenentals, special procedures beydnd those outlined in
this Bulletin mey be werranted. In. such cases, OMB
representatives vresponsible for the affected agency's budget
estimates should be consulted. . .

2. Backeround. - The Attorney General issued an opimicn on
April 25, 1550 that the language and legislative history of
the Antideficiency Act {31 USC 665) unambiguously prohibits’
agency officials from incurring obliigations in the sbsence of
appropriations. The essential -elements o©f the Attorney

General's advice are that: .

a. In the abgence L of new appropriations, Pedersl
officers pay incur no obligations that -cannot lawiclly be
funded fronm prior appropriations unless such cbligations xre
otherwise auvthorized by law. L

b. Under -uthoritf of the Antideficiency Act, Pederal
officers may $ncur obligations as necessary for orderly
tz:minatéon of an agency's functiens, but no funds may be
disbursed. :

€. Under its enforcement responsibilities, the Depart~-
_ment of Justice will take actions to apply the criminal
provisions of the Antideficiency Act 4n the future when
viclations of the Act are alleged under such circumstances.
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3. Actions  required. Agencies faced. with funding
interruptions must take steps to forestall interruptions in
operations and assure that they are in .a position to limit

their activities to those directly related to oréerly
shutdovn of the agency.

a. Reallocation of funds prier to shutdown. Prior to
initiation of corderly shutdown activities, agency heads will
limit their operations to minimom essential activities and
vwill reallocatd to the extent permitted by law all available
funds in order to forestall the fund 4interruption .date as
long as possible. Reallocation of funds vwill be made subject
to the following requirements: :

(1) -Reallocation belov the appropriation and fund
account level will be accomplished by telephonic revision to
sllotments and suballotments (such <revisions will be
documented and - {mmediately wxeflected 4n formal written
chenges 1o .the regular--allotment/subsllotment documents).

. .42) _Agéncies that have specific statutory authority
4o reallocate znd transfer funds between appropriation and/or
fund e&tounts will effect the transfers in accordance with
current standard fivzcal procedures. Such transfers generally
will be effected on Standard Form (5F) 1151, *"Nonexpenditure
Transfer of Funds®™ (see OMB Circular No. A-1ll, section 21.2,
for a description ©f when expenditore transfers might be
reguired). This Bulletin does not convey new authority to
transfer funds. :

(3) . For this purpose adjustment to amounts contained
in OM8 sapportionments may be made without submission of =
rezpportionnent request.

b. Orderly shutdown activities. When all availebdle
funds, including reallotted/reallocated funds, are exhausted,
orderly shutdéown activities must begin. Each agency head
must deternine the specific actions that will be taken;
however, all actions must contribute to orderly shutdown of
the agency and give primary consideration to protecting life
and safeguarding Government property ané records. Such
actions should be accomplished. in a way that will facilitate
reactivation when funds are made available. Agency bheads
will notify OMB, OPM, Treasury, and GSA iamed ately vhen
shutdown activities are being dnitiated. . <These central
sgencies will be responsible for notifying their own regional
offices, except as noted in paragraph (3).
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3

(1) Appropriations and funds. Agency heads will
1£m§t obligations incurred to those needed to maintain the
rinimun level ©f essentisl activit{es necesssry to protect
life and property; to process the necessary personnel
actions; to process the personanel payroll for the periods
prior to fund {nterruptfon; and to provide for orderly
transfer of custody of property and records to the General
Services Administration (GSA) and the Office of Personnel
Hanagement (OPM) for dAfsposition.

. {2} Personnel and personnkl . records. Necansary
personnel actions vIII"T—‘e taken to relukde enployees 4in
accordance - with applicable lav and Office o©f Perscnnel
Kanagement's regulations. Preparation of employee notices of
furlough ‘and processing ©f personnel and pay records 4n
connection with furlough -actions ‘are essentisl shutdown
-activities. -Agencies -ghould plan for these functions ¢o be
perforned by’ enployees who are vretained for orderly
ternineation of agency activities, as "long as those exployees
Ere.svailable. As soon as agencies deternine the date after
which they will no longer be able to meaintain custody of
personnel records, they should notify the Dffice of Personnel
Hansgement to arrange. for orderly transfer of custody of the
personnel records to OPM and GSA, jointly, for caretaking and
protection of the records. 1f .necessary to protect the
interests of individual employees during the period when all
enployees of the agencies are on furlough, OPH will provide
access to the appropriste personnel records o retrieve
informetion and/or process personnel actions, e.g.,
separation-transfer of en employee who secures employment in
another agency. Guidance for planning such actions and
relevant questions and answers as to employees' benefits will
be provided sepavately by OPM.

{3) Property and nonpersonnel records. Inventories
of property 8nd records will be made to assure protection of
the Governnment's interests and the claims of affected private
entities and individuals ({ncluding vendors and beneficiaries
of Federal programsi. Upon determination that agency funds
are no longer available, agency officials should oontact the
appropriste Reglional Adnministrators, Ganeral Services
Adninistration, for assistance in determining the disposition
of agency vrecords, <zTeal a&nd personal property, and
outstanding requisitions, contrscts, grants and related
{tems. Detailed guidance on such matters are contained in:

-=- 41 CFR 101-11l.41 nilpcsitiéns of records.

-~ 41 CFR 101-43 and 101-47; Disposition of personal
property and real property.



131

4
-~ FPMR }01'35.5, 101-37.203(c), and 101-37,307-1;
Dispositions of automatic data processing,
communications, and telephone equipment.

== GSA ' motor pool accounting and Tecord system
operations guide; Disposition of motor vehicles.

The transfer to the General SGervices Administration of
property and records shall not be made until 30 Says have
elapsed from the start of shutdown activities -and then only
after a determination is made that the funding hiatus will
continue indefinitely, - ..

. €. Planning.” Agency heads should develop plans for an
orderly shutdown that reflect the policy and guidance
provided in this Bulletin. Such plans necessarily will be
tailored to each agency's needs -in recognition of the unique
naturewof -its <£unding-sources, missions,.and authorities.
¥While every agency'should -have a plan, the scope and detail
of the plan ‘shouvld .be commensurate with the likelihood that
shutdown. will be necessary and with the complexity of
shutting down the agency. :

4. Effective dates. '.ﬁi"e-.'in"sti:ﬁctions in this Bulletin are’
effective immediately and remain in effect unt{l rescinded.

5. Inguiries. Budgetary questions should'be directed to the
OMB Tepresentatives responsible for review of each agency's
budget estimates. .

Fiscal procedures questions ghould be directed to the
pivision of Government Accounts and Reports, Bureau of
Government Financial Operations, Department of the Treasury,
Treesury Annex #$1, Washingten, D.C. 20226 (Telephone:
(202) 566~5844). : ’

Agency officials may obtain additional dinformation and
technical assistance on perscnnel matters by contacting their
agency officer at the Office of Personnel Management.

Property eand nonpersonnel records disposition questions
should be directed to Office of Plans, Programs, and
Financial Management, General Services Administration,
Washington, D.C. (Telephone: (202) 566-1807).

U.//f[f;-‘? -

Jises T. Mcintyre, Jr.
mector
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Memorandum

DATE: September 18, 1995 _

TO: VA Fleld Human Resource Management Officers
FROM: Director, Employment and Tralning Service (054)
RE: Lapse of Appropriation Furfough Guidance

1) Lapse of Appropriation furloughs present unique circumstances regarding suspension of
standard adverse action notice periods to employees, yet do not lessen management’s -
desire to keep employees informed regarding the possibility of furlough, as well as pay,
benefit and other issues that may affect them. This memo transmits to you information to
help you and management prepare for and implement such furloughs should they be

necessary.

2) The diskette that contains this Microsoft memo (file name: Lapsemem.doc) also
contains two other files, Q& As and a master furlough notice with attachments and
instructions.

3) Lapsed appropriation furlough Q&As are found in file lapseq&a.doc. This file can be
used as is for HRM staff, management and employees, or can be tailored to fit the
intended audience.

4) The furlough notice file is lapsefur.doc. Included in this file are the following:
1) master notice of furlough,
2) attachments A-D, appeal rights.
3) instructions for handling notices, and

4) instructions and guidance for distributing notices to employees.

5) Although it is entirely possible that an interim budget solution may be adopted by
October 1, this information is provided for your use in planning for the possible shutdown,
either October 1 or at the end of any continuing resolution that may be temporarily
adopted by the legislative and executive branches.

Richard L. Norman
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To:
Subject; Notification of Furlough not to exceed 30 Calendar Days

1. This is to notify you that a decision has been made to furlough you without pay
effective October 1,1995 for a period not to exceed 30 calendar days for the following
reason:

Since neither an appropriation for Fiscal Year 1996 nor a continuing resolution
extending the Fiscal Year 1995 appropriation has been enacted, no further
financial obligations may be incurred by the Department, except for those

related to the orderly suspension of operations or performance of excepted
activities, such as work necessary for national security, preservation of life,

or protection of government property . Because your services are not needed

for the orderly suspension of operations and you are not engaged in one of the
excepted functions, it is necessary to furlough you for the period specified above.

2. This action is being taken because of a sudden emergency requiring curtailment of
the Department’s activities; therefore no advance notification was possible. The
customary 30 day advance notice period and opportunity to answer are suspended
under the provisions of 5 CFR 752. 404 (d) (2).

3. If employees are being retained in your oompetiﬁve level, they are required for
orderly suspension of Department operations or they are performing an excepted
activity.

4. During the furlough period, you will be in a non-pay, non-duty status. Also during
the furlough, you will not be permitted to serve as a unpaid volunteer and must remain
away from your workplace until VA has authority to pay your salary. :

5. Itis your responsibility to listen to public broadcasts. When you hear that a
continuing resolution or a FY 96 appropriation for VA has been approved, you will be
expected to return to work at the beginning of your next regularly scheduled tour of duty

6. The furlough will have no effect on your entitlement to life and health
insurance. Neither will it change your service computation date.

7. Any appeal rights to which you may be entitled are provided in the attachment to
this notice. If you have any questions regarding your appeal rights or any other
matters related to this letter, you should contact the Human Resources Management
Service/Division.

Deciding Official Date

I acknowledge receipt of this decision letter.

Employee’s signature Date
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ATTACHMENT TO NOTICE OF DECISION TO FURLOUGH(Appeal Rights-
Attachment A)

You are entitled to appeal to the Merit systems Protection Board. Appeals to the
Merit Systems Protection Board (MSPB) must be in writing and must be filed with the
Board no later than 30 calendar days after the effective date of this action (i.e. the first day of
furlough). Any appeal to the Board must be filed either by mail or in person. A copy of the
appeal form is enclosed. You may review the MSPB’s regulations in . You
may be represented by an attorney or other representative of your choice. Following is the
address of the MSPB Regional Office having jurisdiction as indicated:
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ATTACHMENT TO NOTICE OF DECISION TO FURLOUGH (Appeal Rights-
Attachment B)

You have the right to appeal this action to the appropriate decision official, in
accordance with VA grievance procedures, at any time after you receive this decision but not
later than 15 calendar days after the effective date of this action @i.c. the first day of furlough).
The appeal must be in writing and set forth the specific reasons, facts, and circumstances
which make you believe that the action taken was unwarranted.

In an appeal, you have the right to a hearing before an examiner under the provisions
of MP-5, Part, Chapter 771. To obtain a hearing, you must request it in writing in your
appeal. If you do not indicate in writing that you want a hearing, your case will be decided on
the basis of the record. At the hearing, if one is held, you may be represented by a person of
your choice and you may present evidence and witnesses who are willing to testify. The
Human Resources Management Office, upon your request, will advise you further regarding
the procedures for filing and processing grievances.
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ATTACHMENT TO NOTICE OF DECISION TO FURLOUGH (APPEAL RIGHTS-
ATTACHMENT C)

You are entitled to appeal this action to the Merit Systems Protection Board (MSPB),
or under the negotiated grievance procedure, but not both. You shall be deemed to have
exercised your option to appeal this action to the MSPB, or under the negotiated grievance
procedure at such time as you timely initiate action to appeal to the Board or timely file a
grievance in writing under the negotiated grievance procedure. If you elect to file a grievance
under the negotiated grievance procedure, you will be entitled to union representation as
provided for in the negotiated agreement.

If you appeal to the MSPB, your appeal must be in writing and must be filed with the
Board no later than 30 calendar days after the effective date of this action (i.e. the first day of
furlough). Any appeal to the Board must be filed either by mail or in person. A copy of the
appeal form is enclosed. You may review the MSPB’s regulations in . You may be
represented by an attorney or other representative of your choice. Following is the address of
the MSPB Regional Office having jurisdiction as indicated:
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ATTACHMENT TO NOTICE OF DECISION TO FURLOUGH (Appeals Rights-
Attachment D)

As a temporary employee or' one who is serving a trial or probationary period, you
have no appeal rights on the furlough.
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INSTRUCTIONS FOR DISTRIBUTING FURLOUGH
SHUTDOWN NOTICES TO EMPLOYEES

1. Shutdowns due to lapse of appropriations are considered to be “emergency” equivalent
situations because they cannot be anticipated with certainty. Authorization from OMB to
implement such furloughs usually occurs only after all efforts to avoid shutdown have taken
place.

2. Since shutdown is a last resort, the reason for furlough only exists at the last minute, hence
the suspension of full adverse aciion procexdures, especially the 30-day noiice, and the
subsequent need to distribute notices quickly while employees are still on the job. £

3. Furlough notices are not to be distributed to affected employees until the station receives
VACO authorization. This authorization will most likely come with short advance notice
from OMB, perhaps less than a day before furloughs are to begin.

4. Complete distribution of notices to all employees, present and absent on the last workday,
should be incorporated into plans for orderly shutdown of non excepted activities.

5. Each station should assess the lead time necessary to mass produce, address, and distribute
appropriate notices to all affected employees on station on any given day, and plan
accordingly.

6. Appropriate plans also are needed to ensure quick receipt of notices by those employees
not at work when the furlough begins. A means of securing home addresses prior to the
furlough is needed.

7. A means of accounting for all employees furloughed and notified will be necessary at the
local level. Al organizational units distributing notices should have persons accountable for
quickly providing information (also see INSTRUCTIONS FOR HANDLING FURLOUGH
DECISION NOTICES) of this type to the HRM Office or other designated office as
furloughed employees begin departing the work site on their last work day,

8. Consistent with the type of activities/occupations and numbers of employees already
identified by organizations as excepted from shutdown and reported to OMB, confirmation of
information of this type is often requested by OMB and/or other oversight agencies, perhaps
within several hours of the beginning of the shutdown.
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INSTRUCTIONS FOR HANDLING FURLOUGH DECISION NOTICES
Lapse of Appropriations

1. The employee’s name should be typed on the notice.

2. The Human Resources Management Office should complete the address for the Merit
Systems Protection Board Office having, Junsdxcuon in their area, in the appropriate spaces in
the Attachment.

3. A copy of the MSPB appeal form should be attached to the notice and Personnel Offices
should fill in the room number where the MSPB regulations can be reviewed.

4. The employee should be given two copies of the decision letter to sign. The employee
will retain the original and the copy should be retained by the deciding official. If an
employee refuses to sign, the supervisor should document the employee’s refusal on the copy.

5. NOTE: Public Law 101-376, dated August 1990, has expanded Merit Systems Protection
Board Appeal rights coverage to the following two categories of excepted service employee:

Individual in the excepted service, other than preference eligibles, who have completed 2
years of current continuous service in the same or similar positions under other than a
temporary appointment limited to 2 years or less,

Individuals in the excepted service, other than preference eligibles, who are not serving a
probationary or trial period under an initial appointment pending conversion to the
competitive service.

This new guidance has been mcorporated in the appeal right attachment of the furlough
decision notice.

6. A standard Form 8 (SF-8), Notice to Federal Employees About Unemployment Insurance,
must also be given to each employee who is to be furloughed.
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7. Personnel Service/Divisions or supervisors should attach to the decision letter, the
appropriate appeal rights attachment based on the employee's status as follows:

Attachment A

Attachment B

Attachment C

Attachment D

Employees who have completed a probationary or trial
period, or 1 year of continuous service in the
competitive service under other than a temporary
appointment;

Preference eligibles in the excepted service who have
completed 1 year of current continuous service in the
same or similar positions;

Individuals in the excepted service (other than a
preference eligible) who are not serving a probationary
or trial period under an initial appointment pending
conversion to the competitive service;

Individuals in the excepted service (other than a
preference eligible) who have completed 2 years of
current continuous service in the same or similar
positions under other than a temporary appointment.
limited to 2 years or less.

Senior Executive Service career employees.

Employees in the excepted service (other than a
preference eligible) who have completed more than 1
year (but less than 2 years) of current continuous
service in the same or similar positions.

Employees in the competitive service who have
completed a probationary or trial period, or one year
of continuous service under other than a temporary
appointment, and who are in a bargaining unit covered
by a negotiated grievance procedure.

Employees on temporary appointments and those
serving probationary of trial periods.
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FURLOUGE DUE TO ABSENCE OF APPROPRIATIONS
(Furlough Under Adverse Actions Procedures (General))

This is a di ion of “shutd " or ™ gency” furloughs. In a "shutdown" furlough,
the agency no longer has the necessary funds to operate and must shut down those
activities which are not excepted by OMB standards. In many cases, the agency will have
very little lead time to plan for the furlough, making it an “emergency” furlough. A good
example of a "shutdown" or “emergency™ furlough is if there are no fiscal year 1996 funds
‘appropriated for an agency by October 1, 1995.

1. Q. What is a furlough?

A. A furlough is the placing of an employee in a temporary nonduty, - nonpay
atatus because of lack of work or funds, or other nondisciplinary reasons.
For moat employees. A furlough of 30 calendar days or less is covered under
S CFR part 752, adverse action procedures.

2. Q. What can agencies do to prepare for the likelihood that there may be no
appropriations passed by the beginning of the new fiscal year?

A. OPM recommends agencies take the following atepsa:

o Communicate with employees and their representatives regarding
agency plans if it becomes necessary to effect an orderly suspension of
agency operations. .

o Prepare draft "emergency" furlough decision notices and plans for

distribution to employees to the extent possible within the limited time
available.

o Determine which positions are excepted under the guidelines established
by the Office of Management and Budget {OMB). See Appendix A for
copies of OMB bulletins and m randa.

3. Q. For furloughs necessitated by lapsed appropriations, i1s an agency required to
provide 30 calendar days advance written notice and an opportunity teo
respond prior to issuing a decision to furlough?

A. No. OPM'a regulations provide for emergency adverse action furlough
without the necessity for advance written notice proposing the action.
Section 752.404 (d) (2} of S CFR provides:

The advance written notice and opportunity to answer are not
necessary for furlough without pay due to unforeseeable
circumstances, such as sudden breakdowna in equipment, acts of
God, or sudden emergencies requiring curtailment of activities.

OPM's position that this regulation applied to lapsed appropriations was
upheld by the Federal Circuit in Horner v. Andrzjewski et. al., 811 F.2d 571
{Fed. Cir. 1987). Similarly, under 5 CFR 359.806 {a), the full notice period
for career SES appointees may be shortened or waived in the event of
unforeseeable circumstances, such as sudden emergencies requiring

immediate curtailment of activities.

4. Q. In the event of lapsed appropriations, can an employee be furloughed
without first receiving a written notice of decision to furlough?

A. Yes. While an employee must ultimately receive a written notice of 'decision
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to furlough, 1t 1s not required that such written notice be given prior to
effecting the furlough. Issuance of prior written notice is preferable, but
when prior written notice is not feasible, then any reasonable notice
{telephonic or oral) is permissible.

What information should be included in the notice of decision when no.
advance notice ia isaued?

The notice must specify the reason for the furlough and state that the usual
30 calendar days advance notice was not possible due to the emergency
requiring curtailment of agency operations. 1If some employees in a
competitive level will not be furloughed because they are performing one of
the excepted activities defined by OMB quxdeu.nea, we recommend a

statement such as the following:

If employees are being retained in your competitive level, they are
required for orderly suspension of agency operations, or they are
performing one of the excepted activities defined by the Office of
Management and Budget,

The notice must include a statement of applicable appeal and grievance rights.
Agencies are reminded that adverse action coverage for excepted service employees
was substantially expanded by the Civil Service Due Process Amendments of 1990,
(P.L. 101-376). If a copy of the MSPR appeal form is not attached to the decision
notice, the notice should include information on how to obtain a copy of the form.

During a furlough due to an absence of appropriations, may management alternate
the employees performing excepted activities?

Nothing in law or regulation prohibits discontinuous furloughs, and they
have been upheld by MSPB on appeal. Moreover, discontinuous furloughs

can be advantageous to both employeea and the agency by distributing the
furlough days over time, thereby minimizing the financial impact on
employees as well as lessening disruption of agency services to the public.

In OPM, 22 FLRA No. 29, the Federal Labor Relations Authority held chat a
proposal giving the furloughed employee the right to determine whether
his/her furlough was to be continuous or discontinuous is a negotiable 7106
(b} (1) “appropriate arrangement." That decision was affirmed by the D.C.
Circuit in an unpublished opinion: OPM v. FLRA, 829 F.2d 191 (1987).

In addition to statutory and regulatory procedural requirements, what
additional forms of communication should an agency consider in effecting a
furlough?

Considering the uncertain and changing circumstances surrounding
furlough, agencies should make efforts toward assuring that employees are
provided with up-to-date and accurate information as warranted. This may
be done through effective union-management communication, employee
briefings, periodic bulletins, newsletters or other means available to
agencies.

How should the decision letter be framed if the agency has not set a specific
number of furlough days in the proposal?

¥While it is desirable when possible to inform the affected employee of a
specific number of days in the decision letter, the agency needs only to set
out the maximum time that may be involved, so employees have as much
information as possible, 1f they choose to appeal.
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Employee Coverage and Procedural Requirements

9. Q. What procedures are applicable for probationers, employees under temporary
limited appointments in the competitive service, employees who are
nonpreference eligible employees in the excepted service with less than 2
years of continuous service, and others not covered by 5 U.5.C. chapter 757

A. There are nc mandated procedures; however, agencies should ensure that all
procedures required by negotiated agreements or internal personnel policies
are followed.

10. Q. What about SES appointees?

A. Furloughs of SES career appointees (other than reemployed annuitants) are
covered under S U.S.C. 3595a and subpart H of 5 CFR part 359. The
regulations provide only for a single 30-calendar day advance written notice,
which must tell the appointee: the reason for the furlough; the expected
duration of the furlough and the effective dates; the basis for selecting the
appointee when some but not all SES appointees in a given organizational
unit are being furloughed; the location where the appointee may inspect the
regulations and records pertinent to the action; the reason, if the notice
pericd is less than 30 calendar days; for a probationer, the effect (if any) on
the duration of the probationary period; and the appointee's appeal rights to
the MSPB, including the time limit for the appeal and the MSPB office to
which it should be sent. A career appointee may appeal a furlough of any
length. Competitive procedures are required to select career appointees for
any furlough of more than 30 calendar days {(or 22 workdays). An agency
may furlough an SES noncareer or limited appointee, or a reemployed
annuitant holding a career appointment, under agency designated
procedures.

11. Q. Are individuals appeointed by the President subject to furlough?

>

Individuals appointed by the President, with or without Senate confirmation,
who otherwise are not subject to 5 U.S.C. 6301 and attendant regulations
governing leave in the Federal service, are not subject to furlough. The
salary of such a Presidential appointee is an obligation incurred by the year,
without consideration of hours of duty required. Thus, the Preaidential
appointee cannot be placed in a nonduty, nonpay status. If a Presidential
appointee, however, chooses to be in a nonpay status, he may return part of
his salary to his employing agency, provided that the agency has authority

to accept gifts, or to the Treasury. Regardless of the Presidential appointee's
choice, his entire salary is recorded for tax purposes. The following
exception must be noted: former career SES appointees who took

appointments at level V of the Executive Schedule or higher and elected to
retain SES leave benefits under 5 U.S.C. 3392 (c}, are subject to furlough at
the discretion of the agency.

12. Q. What about persons working for Federal agencies under mobility agreements
pursuant to the Intergovernmental Personnel Act (IPA)?

A. The specific authority for furloughing persons who are working under
mobility agreements pursuant to the IPA, either inside the Federal
government or with other organizations, will depend upon the nature of
individual agreements, the status of the appointments, and/or the funding
arrangements for the assignments. As a general rule, the following
principles are applicable in determining whether to furlough personnel.on
IPA mobility assignments:

o Personnel from non-Federal organizations on appointments to the
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Federal government are subject to furlough in the same manner as other
employees.

o Personnel on detail to Federal agencies from non-Federal organizations
may continue working, provided that the non-Federal organizations pay
the total costs of the detail.

o Personnel on detail to Federal agencies from non-Federal organizations
which share part of the costs of detail may continue to work if the
Federal portion of the cost was obligated from prior appropriations at
the time of the IPA mobility agreements. In the event that a furlough
takes place in the second year of the agreement at which time no funds
are appropriated, the assignment should be terminated.

o Personnel on detail to Federal agencies from non-Federal organizations
which do not pay or share the costs of the detail are subject to furlough
in the same manner as other employees,

Q. Would employees who are detailed or assigned outside the agency during
part, or the entire period, of furlough be subject to furlough?

A. Employees on a reimbursable detail from the agency would not be subject to
furlough due to lack of funds if full reimbursement continued, If
reimbursement were reduced or eliminated, the employee would be subject
to furlough. Agencies may prorate the required furlough time for employees
being paid by the outside organization during only part of ‘the Tfurlough -
period. Federal employees assigned to non-Federal organizations who are on
leave without pay from their Federal positions may continue working.

Employment during Furl ough

14.

15.

Q. May employees take other jobs while on furlough?

A. Even while on furlough, an individual is an employee of the Government. Therefore,
the Executive Branch-wid standards of ethical conduct (the standards), at 5 CFR Part
2635, which include rules on outside employment, continue to apply to employees on
furloughs. Additionally, there are statutes which prohibit certain outside
activities. Agencies alsoc have varying supplemental rules regarding the requirement
for prior approval of outside employment, and some prohibit certain types of outside
employment. Therefore, before engaging in outside employment, employees should
review these regulations and then consult their own agencies ethics offjicial to
learn if there are any agency-specific supplemental rules governing the employee.

Except for conflict of interest restrictions {(which preclude outside
employment in a non-government facility that contracts with a Federal
agency, and other incompatible activities as well as those which give the
appearance thereof) or Hatch Act restrictions (which deal with political
activities of Federal employees), employees may accept employment outside
the Federal service while on furlough. Employees must obtain agency
approval of any such outside employment. Furloughed employees may,
absent any agency restrictions, accept temporary appointments with other
Federal agencies during furlough.

Q. What happens to employees' benefits (e.g., retirement, health benefits, life
insurance, leave) if they receive temporary appointments in another agency
while furloughed?

A. The leave should be transferred as if the :nployéea had been transferred
(see Comp. Gen. opinion B-167975, September 1, 1970). Retirement, health
benefits, life insurance, and leave should be handled as if the employees had
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been transferred.

May an employee volunteer to do his or her job on a nonpay basis during a
furlough period?

No. Unless otherwise authorized by law, an agency may not accept the
voluntary services of an individual. (31 U.S.C. 1342)

Service Credit for Various Purposes

17. Q.
A.

18. Q.

Is furlough or leave without pay (LWOP} a break in service?
No, either merely places employees in a nonpay status.

To what extent does nonpay status affect civil service benefits and
programs?

Nonpay status (which includes furlough, LWOP, absence without leave, and
suspension) is credited as follows:

o For career tenure, the first 30 calendar days of each nonpay period is
creditable service.

o For completion of probation, an aggregate of 22 workdays in a
nonpay status is creditable service.

o For X-110 qualification standards, there ia no requirement to extend
qualifying periods by the amount of nonpay status. However, agencies
may require such extensions in order to meet training requirements or
ability to perform.

© For time-in-grade requirements, nonpay status ias creditable service.

o For retirement purposes, an aggregate nonpay status of 6 months in
any calendar year is creditable service. Coverage continues at no cost to
the employees while in a nonpay status. When employees are in a
noenpay status for only a portion of a pay period, their contributions are
adjusted in proportion to their basic pay (5 U.S.C. 8332 and 8411).
The exception would be an employee who had substantial time in a
nonpay status earlier in the year if the furlough causes him or her to
have more than six months time in a nonpay status during the calendar
year.

o For health benefits, enrollment continues for no more than 365 days in
a nonpay status. The nonpay status may be continuous or broken by
periods of less than four gonsecutive months in a pay status (5 CFR
890.303 (e)}. The government contribution continues while employees
are in a nonpay status. The employee can choose between paying the
agency directly on a current basis or having the premiums accumulate
and be withheld from his or her pay upon returning to duty.

o For life insurance, coverage continues for 12 consecutive months in a
nonpay status without cost to the employees (5 CFR 870.401 (c}) or to
the agency (5 CFR 870.401 (d)). The nonpay status may be continuous
or it may be broken by a return to duty for periods of less than four
consecutive months.

o For within-grade increases, an aggregate of 2 workweeks nonpay
status in a waiting period is creditable service for advancement to steps
2, 3, and 4 of the General Schedule; four workweeks for advancement to
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steps 5, 6, and 73 and aix work ks for ad to steps 8, 9, and
10 (5 CFR 531.406 (b)}. For prevailing rate employees (WG, WL, and

WS schedules), an aggregate of one workweek nonpay status is

creditable service for advancement to step 2, three weeks for
advancement to step 3, and four weeks for advancement to steps 4 and §
{5 CFR 532.417 (b)).

© For annual and sick leave, when an employee accumulates 80 hours of
nonpay atatus, his or her annual and sick leave credits are reduced by
an amount equal to the amount of leave the employee earns during that
pay period (5 CFR 630.208). For purposes of computing annual leave
accrual rates, creditable service is limited to an aggregate of 6 months
nonpay status in a calendar year (5 U.S.C. 6303 (a) and 8332 (f)).

o For reduction in force, an aggregate of 6 montha nonpay status in a
year is creditable service.

© For severance pay, nonpay status time is fully creditable for the 12-month
continuous employment period required by 5 U.S.C. 5595 (b) (1)
and 5 CFR 550.705S. However, for purposes of determining service
creditable towards the computation of an employee‘a severance pay fund
under S U.S.C. 5595 (c)(l) and S CFR 550.707-708, no more than 6
months of nonpay status time per calendar year is creditable service.
(This is the same rule used in crediting nonpay status time as “service”
in determining annual leave accrual rates.)

o For the Thrift Savings Plan, agencies should refer to the Thrift
Savings Plan Bulletin for Agency TSP Representatives, No. 95-15, dated
May 12, 1995. For additional information, the agency representative
should contact the Federal Retirement Thrift Investment Board at (202)
942-1460. :

o For military duty or workers' compensation, nonpay status for
employees who are performing military duty or being paid workers'
compensation counts as a continuation of Federal employment for all
purposes upon the employee's return to duty.

Retirement

19. Q. When a furlough occurs during the three years of service prior to retirement,

20.

21.

what effect will time in a furlough status have on an employee's high-3
average?

. Generally there will be no effect on the high-3 average unless the furlough

causes the employee to be in a nonpay atatus for more than 6 months during
the calendar year.

. Are the retirement rules concerning the effect of a furlough the same for

employees under the Civil Service Retirement System and the Federal
Employees Retirement System?

. Yes.

Q. What happena if employees cancel FEHB coverage while in a nonpay status
in order to avoid the expensae?

Employees are cautioned not to cancel FEHB coverage to avoid payment of

premiums while in a nonpay or reduced-pay status. Normally, an employee
must wait for an FEHB open season to re-enroll. Further, cancellation of
FEHB coverage may affect an employee's right to carry such coverage into
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retirement or while in receipt of workers' compensation.

Holidays

22. Q. If employees are furloughed on the last workday before a holiday or the first
workday after a holiday (but not on both days), will they be paid for the
holiday?

A. Yes. The general rule is that an employee is entitled to pay for a holiday so
long as he or she is in a pay status on either the workday preceding a
holiday or the workday following a holiday. The employee is paid for the
holiday based on the presumption that, but for the holiday, the employee
would have worked. (45 Comp. Gen. 291 (1965)) (Note: A holiday should
not be the first or last day of the period covered by a furlough.)

23. Q. If employees are furloughed on the last workday before a holiday and the
first workday after a holiday, will they be paid for the holiday?

A. No. If a furlough includes both the last workday before the holiday and the
first workday after the holiday, the employee is not entitled to pay for the
holiday because there ia no longer a presumption that, but for the holiday,
the employee would have worked on that day. (See Comptroller General
opinion B-224619, August 17, 1987.)

Requests for Leave during Furlough

24. Q. If employees request annual, sick, court, military leave, or leave for bone
marrow or organ donation after receiving a notice proposing specific days of
furlough, can the requests be denied for those days that coincide with the
dates of furlough? If an agency has approved requests for these categories
of leave before issuance of the proposed furlough notice, can the approval be

rescinded and the employees furloughed on the days that coincide with the dates

of furlough?

A. The answer to both questions is yes. If employees request leave for a day
designated as a furlough day, the agency is not required to grant leave.

Further, if employees have been granted leave for a day subsequently designated
as a furlough day, that leave is automatically canceled because the necessity to
furlough supersedes leave rights. To avoid confusion, it is advisable to state
in the furlough notice that any annual, sick, court, military leave, or leave for
bone marrow or organ donation approved for use on the furlough days is canceled

1f this is the intent of agency managément. Furlough days are nonworkdays.

Annual, sick, court leave, and leave for bone marrow or organ donation cannot be
granted on a nonworkday. However, military leave must be charged on a nonworkday

when the nonworkday occurs wholly within the period of military leave for
military duty. Employees who serve aa witnesses or jurors on furlough days
will retain all monies received from the court.

25. Q. May employees performing excepted activities during the period of furlough be
granted sick or annual leave?

A. OPM says this is technically possible. All positions in VA that were determined
to be excepted were so identified because performance of those duties was vital
to continued provision or direct support of health care services and protection
of life and property. VA has no Department-wide policy covering this situation,

but granting emergency sick leave to an individual performing an excepted

activity could be done at the discretion of local management. However, granting

annual leave to an employee in a position identified as necessary to carrying

out the Department’s mission should be avoided since the position was excepted on

the basis of its criticality to performance of mission.
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Management. should bear in mind that under anti-deficiency spending regulations,
funds may be expended only for approved excepted activities. Payments for annual
leave do not seem to fit this criteria.

26. Q. If an employee is on leave under the Family and Medical Leave Act of 1993
{PMLA) during furlough days, do the furlough days count towards the 12-week
entitlement to FMLA leave?

A. No. Employee cannot take leave {either paid or unpaid) under the FMLA on days
that coincide with the dates of furlough. Therefore, the furlough days
cannot be counted towards the 12-week entitlement to FMLA leave.

Leave Without Pay (LWOP)

27. Q. If employees are on approved LWOP, can the LWOP be terminated and the
employees furloughed?

A. Yes. The LWOP can be terminated, but if there is no expectation that the
employees may return to duty on the proposed furlough days, it is
unnecessary to cancel the LWOP, since there is no work or funds involved.
However, if the employees may potentially return to duty during the
approved LWOP, the agency may propose to furlough on the days of approved
LWOP and cancel the LWOP.

Continuation of Pay (COP)

28. Q. If employees are recelving COP due to job-related injuries, can the COP be
terminated or interrupted by furlough?

A. No. According to the Department of Labor, employees are maintained on
COP status during periods of furlough.

Injury While on Furlough or LWOP

29. Q. If employees are injured while on furlough or LWOP, are they eligible for
workers' compensation?

A. No. Workers' compensation is paid to employees only if they are injured
while performing their duties. Employees on furlough or LWOP are not in a
duty status for this purpose.

Unemployment Compensation
30. Q. Are employees entitled to unemployment compensation while on furlough?

A. It is possible that employees may be eligible for unemployment
compensation, especially if they are on consecutive furlough days. State
unemployment compensation requirements differ. Agencies or employees
should submit their questions to the appropriate State office.

Documentation of Furlough
31. Q. How is time on furlough and leave without pay documented?

A. An SF-50, “"Notification of Personnel Action," must be prepared for each
individual subject to furlough (or a list form of notification for a group of
employees who are to be furloughed on the same day or days each pay
period). A return-to-duty SF-50 is necessary only for return from a
consecutive furlough, not for a return from a discontinuous furlough. (See



149

Chapters 15 and 16 of The Guide to Processing Personnel Actions.)

If the apecific furlough dates are known when a 471/Furlough action is
prepared, these dates must be shown in the remarks section of the
471/Furlough action document (SF-50, or list form). If specific dates are not
known, then agencies must prepare an 002/Correction action (SF-50) to the
471/Furlough action (or a list form of notification for a group of employees
similarly situated) with remarks documenting the total number of days or
hours of the furlough when those dates become known.

When the total number of days for a 472/Furlough NTE is increased, a
772/Ext of Furlough NTE (date) must be prepared. For new calendar

periods of furlough, a new furlough action must be prepared. For all other
changes in the dates on which a furlough will occur, an 002/Correction
action muat be prepared.

Agencies are reminded that for members and former members of the

uniformed services who are subject to the “pay cap™ reporting procedures, a
copy of the furlough notice, and of the return to duty notice when one is
isaued, must be sent to the appropriate uniformed service finance center
(addresses of the centers are in Chapter 8 of The Guide to Proceassing
Personnel Actions), since days in nonpay status will affect the person's
retirement pay. When an SF-50 or a list form of the notice is issued to
document a furlough, the copy of the notice which is sent to the pay center
must have the employee's SSN and DOB and dates of furlough added to it to
ensure proper adjustment of his/her retirement pay.

Note: When using the list form of notification in any of the instances cited above,

agencies must be aware of their obligation, under the Privacy Act, to ensure that
only identifying information pertaining to the individual employee is placed in
the Official Personnel Folder (OPF) or ia shown on the copy given to the
employee. Therefore, in using the list form, all information pertinent to other
employees must be deleted before a copy of the list form may be placed in the
OFF or distributed to the affected employees.

Labor Management Relations Implications

32.

The following section provides general information about agency bargaining
obligations during a time of reduced budgeta. Officials responsible for preparing
for furloughs, reductions in force, hiring and promotion freezes, or the like,
should work closely with the agency's labor relations staff. )

Agencies should work with their partnership councils in planning and
implementing changes required by reduced budgets. Many of the actions
agencies may find necessary are pro! d by the manag rights section of
the Federal Labor Relations Statute. However, this should not prevent agencies
and unions from working together to meet the challenge of budget cuts with the
least possible disruption. Employees and their representatives have an
important stake in this area and their suggestions can be valuable.

Q. What is an agency's obligation to bargain when it becomes necessary to
furlough employees?

A. The decision to furlough employees is a management right protected from
collective bargaining by 5 U.S.C. 7106 {a)(2) (A). However, the agency must
bargain over the impact and implementation of its decision and over
appropriate arrangements for employees affected by the furlough, unless the
matter of furloughs is already “"covered by" the agreement. See, in this
connection, 47 FLRA Nos. 96, 99 and 114, and other cases in which the
Authority has applied its “"covered by" doctrine to determine whether the
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agreement provisions relieve the agency of any duty to bargain on impact
and implementation on this matter. If in doubt, prudence dictatea that the
agency give adequate notice and bargain on impact and implementation

rather than run the risk of being ordered to pay backpay to furloughed
employees as a remedy for committing a refusal-to-bargain unfair labor
practice.

In the event of a lapse of appropriations necessitating a "shutdown*
furlough, what is an agency's obligation to bargain?

Agencies still have a duty to notify the union and bargain

upon request on whatever negotiable impact and implementation proposals

the union may submit. Because the agency must act by a date certain,

whatever bargaining that takes place must be-accompiished-in the little time
available before action is ry. If agr isn't « hed in the time
allowed, the agency should tell the union what actions it will take. Although
the union may try to invoke the services of the Impasses Panel, it is unlikely
that, in the circumstances posed by this question, the Panel will have time

to get involved., But whether or not FSIP gets involved, the agency can
justify its actions--as FLRA put it in Treasury, 18 FLRA No. 6l--where
“consistent with the necessary functioning of the agency.”

Some of the urgency could be reduced if the agency, as it approaches the

lapse of its appropriation, were to notify the union of the actions it plans to
take were certain scenarios to take place and ask the union for its views and
suggestions. That is, nothing prevents the parties from bargaining in

advance of a looming crisis so as to eliminate any need for bargaining when

the crisis actually occurs. FLRA has frequently held that there is no need to
engage in I&I bargaining on matters already “covered by" the agreement.

See the cases mentioned in answer 46.

What steps should an agency take to meet its obligation to bargain?

Under the labor-management statute, the agency must give the union
"adequate™ notice of its intent to furlough employees who are represented by
the union. “"Adequate®” is not defined and the Federal Labor Relations
Authority determines what is adequate notice based on the nature of the
action taken by the agency and amount of time it judges adequate to

bargain. These statutory notice requirements may have been augmented or
modified by any negotiated agreements.

. What are the implications if an agency furloughs employees before it gives

the union timely notjce and meets its bargaining obligations?

It is an unfair labor practice to refuse to negotiate in good faith. TIf the
Federal Labor Relations Authority finds that the agency engaged in an

unfair labor practice it may order the agency to renegotiate an agreement
with retroactive effect and may require reinstatement of affected employees
with backpay.

. What is the effect of outside directives on the obligation to bargain or to

continue to abide by existing agreement provisions?

. This depends on the nature of the outside directive. Any agreement must

conform to existing law and any laws enacted during the life of the

agreement. The FLRA has held that, in certain situations, Presidential Executive
Orders are to be considered “applicable law.” {(Bureau of the Public Debt, 42 FLRA
No. 92 (1991)). Thus any provisions imposed by an Executive Order iassued by the
President would preempt any agreement provisions or bargaining proposals. 1In
addition, any OMB directive determined by the FLRA to be an “applicable law,“ and
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not reversed by a court of appeals, would preempt existing contract provisions that
are contrary to the directive.

With respect to other kinds of directives, it is an unfair labor practice for an
agency "to enforce any rule or regulation . . . which is in conflict with any
collective bargaining agr if the ag was in effect before the

date the rule or regulation was prescribed.” This means that any OMB

directive would not preempt existing agreement provisions. However,

because agreements must conform to Governmentwide regulations, adirective from
OMB,or any agency, that is binding on other agencies would limit bargaining over
new agreement provisions.

Agency-wide regulations or directives do not supersede existing agreement
provisions and cannot be enforced until the agreement expires. Also, they do
not limit negotiations unless the agency can support a “compelling need" for

the regulations. The Authority rarely finds a compelling need for an agency-wide
regulation.



Q. “What are the f of Unemploy Comp ion for Federal Employees (UCFE):

sderal employees are d for Ui (UN) under the UCFE.

) The UCFE program is administered by the individual states, and the UCFE benefits are generaily determined and
paid under the Ul law of the State in which the Federal employee worked.

() UCFE program claims would be filed with the State agency that administers the Ul program in that State.

) State laws provide for the payment of partial weekly amounts when individuals are employed less than full time
during a week.

(4) State laws vary but in most cases, an individual in furlough status for 1 or 2 days during a week would not be eligible
for a partial payment for that week.

(5) Individuals at grade levels of 9 step 5 and higher would need to be on furlough status for at feast 4 days per week to
receive a partial payment for the week.
- (6)- Most State laws provide that the first week of eligibility is a non-paid “waiting week” (e.g., DC and VA, 'MD has no
waiting week) and payments would not actually start until the second week of eligibility in States with a “waiting week.”

Q. When may VACO employees apply for unemployment assistance?

A. Employees may apply immediately in the District of Columbia and in Virginia; however, no benefits will be
altlowed until the employee has been off the job for one week (5 work days). In Maryland, applications may he
submitted immediately, with no waiting period.

Q. Where should employees file for unemployment assistance?

A. Payment is made by the state where the work site is located, and normally employees should file in that state. If,

for  wenience sake, filing is done in another area, the location of the work site should be noted. Rates of
ployment assistance also vary from state to state; in general, DC pays one of the higher rates of unemployment
.ance.

Q. If unemployment benefits are paid and, at a later date, Congress determines 1o pay Federal employees, is there an
obligation to pay back funds to the Unemployment Office?

A. Yes, a call to the District of Columbia revealed that in cases where there has been payment and later salary
reimbursement for the same period, an employee would be in an overpayment situation. In this situation, it is recommended
that employees arrange to direct repay to the Unemploy Office.

Q. How will time and attendance information be recorded for employees in excepted activities during the furlough?

A. During the furlough, time and atiendance information will not be entered in the timekeeping systems, i.e., OLDE or
ETA. Each organization may designate an excepted employee to keep track of time and attendance information for employees
in the excepted activitity or may instruct excepted employees to keep teack of their own time and attendance information.
Once activities that were suspended due to tack of appropriation funding resume. designated timekeepers witl enter time and
attendance information for employees who were excepted during the furlough.

Q. When will excepted employees receive pay for work during the furlough period?

A. Payroll processing will not occur until an appropriation or other authorization to operate is appraved. Once operation
resumes, pay for excepted employees will be processed as soon as possible.

.1ll furfoughed employees receive retroactive pay for the furloughed period?
A. Although employees were compensated in the past for furloughed periods, there are no indications these provisions will

apply in this panticular case. Congressional mandates and other legislative requirements will determine if furloughed
employees will he compensated.
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1. What happens to my TSP account? Can I still contribute? Will the VA pay .lntn my account?
an T borrow from my account?

« By law, employee contributions to TSP must be made through payroil deductions and must be determined by using the
“= pay the employee earned for the pay period. Therefore, if you are in a nonpay status for one or more pay periods (that
u receive no basic pay for the pay period), you cannot contribute to your TSP account. Also, if you are a FERS
uployee and you are in a nonpay status for one or more pay periods, you will not receive VA contributions (1%) or VA
watching contributions. (TSP Bulletin 95-15, 5/12/95)

(1) You may make interfund transfers while on furiough.
2) You cannot receive a TSP loan if you are in a non-pay status.
(3) If you are in a nonpay status and have a TSP loan and your pay for any pay period is insufficient to cover your loan
repayment, contact the Payroll Division, 565-8403.
(@) TSP accounts can be withdrawn only if you separate from Federal service. Consequently, you cannot
withdraw your account while you are in nonpay status.

). Can the employee share of the TSP contribution be adjusted should an employee be in 2 non-pay status for am
ntire pay period?

«. An employee cannot make up missed TSP contributions when he/she returns to pay status. An employee may
nange the amount withheld only during Open Season. The next TSP Open Season is scheduled for November 15,
995 through January 31, 1996, with changes to take effect in January, 1996.

). What happens to my health insurance while I'm on furlough?
‘. ‘ou are in a nonpay status, your health insurance continues for up to 12 months, You are still responsible for payment

f yuur portion of the health benefits premium. If you are in a nonpay status for one pay period, Payroll will adjust the
ealth benefits premium upon your return to a pay status.

Jill the p system be available to pted employees who are in the office?
. Yes. The nationwide computer system will be in operation. The Austin Help Desk will be open to assist with
roblems; the number is 512-326-6780. In VACO the network will be in operation and IRM staff will be available
wough the Austin Help Desk to assist with any problems.
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THRIFT SAVINGS PLAN

FACT SHEET

Effect of Nonpay Status on
Thrift Savings Plan Participation

This Fact Sheet is for employees who are placed in nonpay status (for example, furlough or
leave without pay) for one or more pay periods. It explains the effect of the nonpay status
on an employee's Thrift Savings Plan (TSP) participation.

This Fact Sheet does not apply to employees who are in nonpay status performing an
assignment with a state or local government agency under the provisions of the Intergov-
ernmental Personnel Act (IPA) or to employees who are in nonpay status serving as full-
time -officers or employees of a union. If you are in nonpay status for one of these reasons,
see your servicing personnel office for information about your TSP participation.

Can I contribute to my TSP account if 1
am in nonpay status?

y law, employee contributions to TSP accounts
nust be made through payroll deductions and
must be determined by using the basic pay the
employee eamed for the pay period. Conse-
quently, if you are in nonpay status for one or
more pay periods (that is, you receive no basic
pay for the pay period), you cannot contsibute
to your TSP account.'

Whbat if I am receiving workers’
compensation?

Workers' compensation benefits received from the
Depanment of Labor’s Office of Workers’ Com-
pensation Programs (OWCP) are not basic pay as
defined by law. Consequently, you cannot con-
tribute to your TSP account nor can you make
loan payments while you are in nonpay status
and receiving OWCP benefits.

1If you are in nonpay status to perform miliury service, you
-nay be entided to make and receive retroactive TSP contribu-
tons when you return to pay status. See your personnel affice
for more information when you rewurn.

Federal Retirement Thrift Investment Board

Will 1 receive agency contributions if I
am in nonpay status?

Agency Automatic (1%) Contributions made to
the TSP accounts of employees covered by FERS?
must be determined by using the basic pay
eamed by the employees during the pay period.
Agency Matching Contributions are made to the
TSP accounts of FERS employees only if the em-
ployees make their own contributions for the pay
period. Consequently, if you are in nonpay status
for one or more pay periods, you will not receive
agency contributions for those pay periods.’

Can I make an open season election if
I am in nonpay status?

Yes. If you complete the TSP Election Form
(TSP-1) and submit it to your personnel office
during the TSP open season, your election will be
processed even though no contributions can be
made to your account while you are in nonpay
status. As soOD 25 you feturn 10 pay status, your
TSP contributions and, if FERS, your agency con-
tributions will begin based on your most recent
TSP election.

(Continued on page 2}

 FERS refers 10 the Federal Employecs’ Retuemeni System, the
Foreign Service Pension System, and other equivalent Govern-
ment retirement pl_ans.

OC 95-4 (S95)



Can I make interfund transfers if I am
in nonpay status? )

Yes. An interfund transfer is the movement of
some or all of your existing account balance
among the three TSP investment funds. Conse-
quently, you may make interfund transfers just
like employees in pay status.

Can I recelve a TSP loan while I am in
nonpay status?

‘Under the TSP loan program, loan payments can
be made only through payroll deductions. Conse-
quently, if you are in nonpay status (even though
You may be receiving workers' compensation
benefits), you can not receive a TSP [dari until
YOu return to pay status.

What if I bave a TSP loan and I am
Dlaced in nonpay status??

Because loan payments can only be made
through payroll deductions, you cannot make
payments while you are in noapay status. If your
absence from duty has been approved, you must
take one of the following actions: (1) send a
copy of your SF-50, Notification of Personnel
Action, documenting your nonpay status and its
>eginning and ending date to the TSP recordkeep-
er or (2) ask an agency official (your supervisor
or your personnel or payroll office représentative)
to send written notification to the TSP record-
keeper on Form TSP-41, Notification to TSP of
Nonpay Status, or agency letterhead to document
your nonpay status and its beginning and ending
dates. If your nonpay status is extended, you
must provide the TSP recordkeeper with docu-
mentation of the extension.

3 Application of the rules in paragraphs two and threc of this
tnswer may be different if you are in nonpay status to perform
militzry service. Contact the TSP recordkeepei ‘at (504) 255-6000
for assistance.

if you miss correct loan payments for less than
90 days, your loan payment schedule will be ex-
tended. Haowever, your education, medical, or fi-
nancial hardship loan must be repaid in full by
the fifth anniversary of the loan issuance date;
your residential loan must be repaid in full by the
eighteenth anniversary of the'loan issuance date.
If you cannot repay your loan within the required
time frame, you will be notified by the TSP
recordkeeper.

If your payments resume more than 90 days from

.the last comrect payment, but less than one year

from the start of nonpay status, you must ream-
ontize your loan. If you do not reamortize your
loan, you will have to prepay the loan in fullor 2
taxable distribution of the unpaid balance and
any accrued interest will be declared.

If you do not return to pay status and resume
your loan payments within one year, you will
have 1o prepay your loan in full by the one-year
anniversary of your nonpay status, or a taxable
distribution of the unpaid balance and any
accrued interest will be declared.

For more information about TSP loans and your
responsibilities, see the booklet, Thrift Savings
Plan Loan Program, available from your person-
nel office. Questions regarding your loan pay-
ments should be directed to your servicing
personnel or payroll office. Questions regarding
notifications, reamortizations, or taxable distribu-
tions should be directed to the TSP recordkeeper
at (504) 255-6000.

Can I withdraw my TSP account while
I am in nonpay status? )

By law, TSP accounts can be withdrawn only
after participants separate from Federal service.
Consequently, you cannot withdraw your account
while you are in nonpay status.
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THRIFT SAVINGS PLAN
HARDSHIP LOAN APPLICATION TSP-20-H

Beginning in December 1988, you may apply for a financial hardship loan in an amount greater than $1,000. To
do s0, you must use this Hardship Loan Application (Form TSP-20-H). Applications for seif-certified hardship loans
of $1,000 (for which you may use the Loan Application, Form TSP-20) will be accepted only through March 31,
1989, This Hardship Loan Application, Form TSP-20-H, must be used for afl financial hardship loan applications
received after March 31, 1989. .
Information on your current financial situation (income, expenses, and financial assets) is required to document your
financial hardship loan application. You may qualify for a financial hardship loan if your regutar monthly expenses
exceed your net monthly income (that is, your income after taxes and retirement deductions), and if you do not
have sufficient financial assets 1o draw upon. You may also qualify for a hardship loan if you have certain extraor-
dinary expenses that you cannot cover with one month’s netincome, and if you do not have sufficlent financlal
assets to cover the expense.
in addition 1o meeting the requirements for financial hardship, you must have at least $1,000 of your own contribu-
tions and associated eamings in your Thrift Savings Plan account in order to obtain a loan, and the amount of the
loan is subject to limits in Federal tax law. Finally, you must meet a pay test—the amount left in your paycheck
after a loan payment is deducted must equal at least 10% of your basic pay. (See the booklet, “Thuift Savings Pian
Loan Program.”)
- This application form consists of six sections:

I. Infomation About You

il. Information About Your Spouse

lil. Financlal Staterment

IV. Loan Request

V. Documentation Required

Vi. Certification

The instructions for all sections begin on the back of this page. It is very important that you read all the instructions
carefully before you begin to complete this form. Please type or print your responses. Note that you must sign and
date, under penalty of perury, Section VI, Certification, which certifies that the information you provide is true and
complete {0 the best of your knowledge.

Al the end of this application, there is an optional worksheet (Worksheet to Calculate Your Loan Amount), which
uses ltams from Section Ill, Financial Statement. (These items are highlighted with a <) Your efigibility will be
calculated for you, but if you want to know before you send in your appfication whether you qualify for a loan in the
amount that you request (subject to the amount of your own contributions and associated eamings and the limits
in Federal tax law), youcanusemeWodsheeuo peﬂomﬂrema:ycalwlauom Do not submit the Worksheet
with your application.

The Thrift Savings Plan Service Office will perform the calculations to determine the loan amount for which you
qualify. When your application is processed, you will be sent a copy of a completed Worksheet and a Loan Agree-
ment/Promissory Note in the amount you requested (or the amount you are eligible for, if it is less and you choose

to accept a lesser amount).

Please send your completed application and the required documentation to:

National Finance Center

Thrift Savings Plan Service Office
P.O. Box 61500

New Orfeans, LA 70161-1500
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INSTRUCTIONS

l- 1-=72 Please note thal the address you provide
INFORMATION on this form will be used only to retum your Loan

ABOUT YOU

Agreement to you. The loan check and aft other
correspondence regarding the loan wilt be sent to
the address on recotd for your Thrift Savings Plan
acoount. lfmeaddreasonymnlastsemathal

your agency personne!

diately to ensure that the comrect address is pro-
vided to the Thuift Savings Plan. )
8: Daytime Phane (area code and phone

number). i you have an FTS number, write “FTS"
in the area code field and the FTS phona nurmnber
in the number field (e.g., (FTS) 555-1234) -

: Do you have & dual appolatment? I you
work at two Federal Govemment jobs, this informa-
tion may atfect the processing of your loan.

10: Pay Schedule. Your pay schedule is used to
compute the amount of your foan payments. {f you
have a dual appointment, you should check the
pay schedule for the payroll office that you want
1o handle your loan payments.

\TION
ABOUT YOUR
SPOUSE

113 Are you married (even M separated from
your spouse)? ff you are maried, even f sepa-
rated from your spouse, you must check the “Yes®
box and compilete the rest of this section.
17: Notification or consent of spouse not
There is a requi that your spouse
benotnﬁedofyomloanappﬁcelmdyouare
covered by the Civil Service Retirement Syslem

{CSRS), or equivalent retirement plan, or give
consent 1o your loan if you are covered by the
Federal Employees’ Retirement Systern (FERS), or
equivalent refirement plan. {f your spouse’s where-
abouts are unknown 10 you, o if you are covered
by FERS and exceptional circumstances make it
inappropriate 0 secure your spouse's consent,
we will send you Form TSP-16, Request for Waiver.

I
CIAL

STATEMENT

Compilete each item, rounding to the nearest
dollar. If your income, deductions, expenses, or
assets for a particular item are 0, enter 0

This lom requests information on you, your
spouse, and dependents. Dependents are de-
fined as individuals whom you can claim as de-
pendents for Federal income tax purposes at lhe
time you apply for the loan.

If you are married and not separated, report
income, expenses, and assets for both you and
your spouse. If information cannot be assigned to
you of your spouse individually, enter the total
only. i you and your spouse are separaled, repor
only your own income, expenses, and assets.
You must provide monthly income and expense
figures to apply lor a hardship loan:

= If you are paid monthly (12 times a year), you
can {ake your salary or wages, 1ax withhotding,
FICA (Social Security)Medicare deduction,
ard other retirement deductions directly from
your current eamings and teave statement.

1l you are paid semimonthly (24 times a year),
add the amounts from your last two eamings
and leave statements.

1l you are paid biweekly (26 times a year),
multipty the biweekly amounts on your current
earnings and leave statement by 26 and divide
by 12

{f you are paid weerdy (52 times a year), multiply
the weekly amount from your current earnings
and leave stalement by 52 and divide by 12.

1 your monthly amounts fluctuate due, for
example, to variations in number of hours
worked and/or hourly cates of pay, total your
actual monthly amounts for income and deduc-
tions for the last three months and divide by 3

= For other income, deductions, and expenses
that are not received or paid monthly, be sure
fo caladate the monthly amount, e.g., divide a
quartery payment by 3.
18: FAMILY SIZE. Family size includes you, you'
spouse, and your dependents. If you are sepa-
rated or dvorced, it includes you and your depen-
dents only if your dependents are iving with you.
Hf your dependents are living etsewhere and you
contribute to their support, do not include them in
family size but include in ltem 37 the amount of
support you pay. If children you cannot claim as
dependents are fiving with you and you receive
support for them, include them in family size and
enter the amount of support you receive in ttem 21.
MONTHLY INCOME

19: Monthly Gross Salary or Wages. Enter

current monthly salary or wages (or enter average
for the lasl three months and check the box). Enter
income from all jobs if more than one job is held

20: Monthly Dividends and/or Interest. Total
your annual dividends and interest from the assets
listed in ftems 42-52 and divide by 12.

21: , M and/or
Chiid Suppon. Enter Ihe amount of alimony.
maintenance, and/or child supporl received each
month. Il payments are irregular, enter the average
of the last three months.

22: Other Monthly Income. Describe and enter
other monthly cash income. Include royalties and
net income from real estate investments and a
family business (i.e.. monthly cash income minus
monthly cash outfays}. If net income is negative,
enter a minus sign and remember to subtract it
when you lotal your incorme in Jlem 23.

23: Total Monthly Income. Add all the entries in
i ¢ EA v
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. @ THRIFT SAVINGS PLAN ' '
H HARDSHIP LOAN APPLICATION TSP-20-H
l- 1. Name
INFORMATION ot A . i
ABOUTYOU 5 noootin____ /= 1 3. Social Security Number____—____—
Moth Day  Year
4. Steet Add
5. City 6. State " 7. Zip Code
8. Daytime Phono (area cods and number) () — -
9. Do you have a dual appointment? OYes (ONo
10. PaySchedule (check bax that indicates when you are paid):
0O Weeldy O Semumonthly {twice in each calendar monih,
[0 Biweekly (gvery two woeks, 24 limes a year)
26 times a year) g W(mqffmamwlendammm

"- 11. Are you martied (even if separated from your spouse)? OvYes " OJNo
NFORMATION i yes, please give the name and address of your spouse:

ABOUT YOUR
SPOUSE 12. Name

Lagt Fg Wadde
13. Street Address
“aCty__  i5.Stae________ 16. Zip Code

17. [J Check here if you do not know where your spousae is (CSRS or FERS} o if exceptional
ji make it impossible to obtain your spouse’s consent for your loan (FERS only).

M. 1s. FamiLy sz &5 defined in the instnuctions.

FINANCIAL ,
STATEMENT YOUR
Piasts rmad the i MONTHLY INCOME You SPOUSE TOTAL
o B 19, Monthly Gross Salary or Wages + - 00
provideaiinenbraion . (1) Check here if you are using a three-month average.
20. Monthly Dividends and/or Interest + = .00
21. Monthly Alimonty, Maintenance, and/or Child Suppor + = 0
22. Other Monthly income
. - 00
. - 00
+ = 00
.00

23. Total Monthly Income
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INSTRUCTIONS Continuod

MONTHLY INCOME TAX AND
RETIREMENT DEDUCTIONS

24-26: Monthly Federal, State, and Local

Iincome Tax Withholding. Enter the amount of

“monthly tax withholding for each.

27: Monthly Payrnents of Estimated Taxes on

If you make esti 1 tax payments on
your income, calcutate the amount you are paying
monthly.

28: Monthly FICA (Soclal Security)Medicare

Deductlon. {f you or your spouse have maore than

one job, be sure to include the FICA (Social

SecurityyMedicare deduction for that other job

also.

29: Other Monthly Retirement Deductions.

These deductions do not include contributions to

an Individua! Retirement Account (IRA).

u [ the retirement plan is FERS or a FERS equiva-
lent plan, enter the amount of salary or wages
that is withheld tor the FERS Basic Benefit
annuity.

u |t the retirenent plan is CSRS or a CSRS equiva-
fent plan, enter the amount of salary or wages
that is withheld for the CSRS annuity.

# Enter the amount of your own contribution to the
Thift Savings Plan (TSP) and, & applicable,
your spouse’s own contribution to the TSP.

= 1f you or your spouse have more than one job,
enter the amount the other employer withholds
each month for the retirement plan of the other
job.

30: Tetal Monthly income Tax and Retirement

Deductions. Add all the entries in the Total column

for items 24 through 29.

31: TOTAL MONTHLY INCOME NET OF TAX

AND REVIREMENT DEDUCTIONS. Subtract the
Total Monthty Income Tax and Retirement Deduc-
tions in lem 30 from the Total Monthly Income in
ltem 23.

MONTHLY SCHEDULED
HOUSEHOLD EXPENSES

32: Manthly Household Rental or Mortgage
Payment. Enter your monthly rental payment or, if
applicable, your monthly mortgage payment on
your primary residence. If real estate taxes and
homeowner's insurance are included in your
payment, include them here and enter G in Hems
33 and 34. If additional mortgages are oulstanding
on your primary residence, inciude the monthly
payment on them as well. If you have a TSP loan
for purchase of a primary residence. include the
monthly payment for that loan also.

33: Monthly Household Real Estate Tax. If you
pay your real eslale (ax sepacately from your
morigage payment. enter an amount representing
one month's real eslale tax for your primary resi-
dence.

34: 4 ty H s Insur-
ance. if you pay your homeowner's insurance

enter an amount representing one month’s home-
owner's insurance payment for your primary
residence.
35: Monthly Househotd Utilities. Figure your
total payments for utilities (for example, gas,

ic, telephone, and water bills) over the last
12 months and divide by 12. Do not duplicate any
items that are included in your monthly rental.
36: Monthly Househoid Dependent Care.
Enter the amount you pay each month for care for
your spousa, a dependent child, or a dependent
adukt who cannol be left alone while other adulls
are at work.

37: Moathly Expense tor Alimony, Malnte-
nance, andior Child Support. Enter the amount
paid each month in alimony, maintenance, and/or
child support.

38: Monthly Loan Payments. Describe and
enter monthly payments for instaliment loans
with set monthly payments (for example, auto-
mobile and unsecured personal foans). Do not
include payments for credit card purchases. Do
not include payments for TSP loans for educa-
tion, medical, or hardship purposes.

39: Total M
Expenses. Add all the entries in ltems 32
through 38. ~ ’

40: EXTRAORDINARY EXPENSE. Enter the
tolal amount of the expense in #tem 40. An
exiraordinary expense is defined as one of the
following:

& The cost of household improvermnents or
household help required due to illness of or
accident 10 you, your spouse, of your depen-
dents that.

— s not yel paid for,

— was incurred no more lhan 12 months
ago or will be incurred over no more than
the next 12 months,

— is not eligible for deduction as a medical -
expense for Federal income tax purpases
{expenses deduclible as medical
expenses qualify for a TSP medical ioan
and should not be entered here), and

-~ is nol covered by insurance.

“Household Improvements™ are changes to
your living quarters or the installation of spe-
cial equipment which is necessary 1o accorm-
modate the circumstances of the incapaci-
tated person. "Household help” is the service
ol a person who is hired 1o do housework that
the incapacilated person cannot perform.

Uninsured personal casualty loss within the
last 12 months that would be eligible for
deduction for Federal income tax purposes.
This is sudden property loss resulting from
damage or destruction by fire, storm, of other
casually, or due o thett of property

Unpaid legal costs associated with a separa-
fion or divorce that were incurred no more
than 12 months ago or will be incurred over
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Date of Birti: .. Social Security Number:
MONTHLY INCOMETAX YOUR
AND RETIREMENT DEDUCTIONS You SPOUSE  TOTAL
24. Monthly Fedaral Inoome Tax Withholding + = 00
25. Monthly State Income Tax Withholding + = .00
26. Monthty Local Income Tax Withholding + = 00
27. Moathly Payments of Esimated Taxes on income
» Federal B + = 00
u State + _= 00
& Local + = .00
28. Monthly FICA (Social Security) D + = 00
29. Other Monthly Retirement Deducions
= FERS or FERS Equivalent Basic Benefit Annuity. + = 00
m CSRS or CSRS Equivalent Annuity + = 0
w TSP Contributions + - 0
u Other ' + = 00
30. Total Monthly Income Tax and Retirement Deductions 00
31. TOTAL MONTHLY INCOME NET OF TAX AND
RETIREMENT DEDUCTIONS (ftem 23 minus ltem 30) 00
MONTHLY SCHEDULED HOUSEHOLD EXPENSES
32. Monthiy Household Rental or Morigage Payment 00
33. Monthiy Household Real Estate Tax ( paid separalely from rental or morigage) 00
34. Monthly Household He s (i paid from rental or morigage) 00
35. Monthly Household Utilities (if paid separalely from renial) 0
36. Monthty Household Dependent Care 00
37. Monthty Expense for Alimony, Maintenance, and/or Child Support 0
38. Monthly Loan Paymenls
00
.00
00
00
00
.00
39. Total Monthly Scheduled Household Expenses ®
40 0o

. EXTRAORDINARY EXPENSE as defined in the instructions.

Check the expense(s) you have:

O Household helpfimprovements

[J Uninsured casualty loss

[J Legal expenses for separationvdivorce
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INSTRUCTIONS Continued

FINANCIAL ASSETS

Financial essels are cash or other assets that
are readily converted to cash. If you do not know
the precise amount of an asset, estimate the
amount based on the balance at the end of the
last period for which you have a statement and
any changes since then. Do not include your
individual Retirement Account (IRA) if you have
one. Do not list any non-liquid asset (for exam-
ple, jewelry, your car, or your residence) or any
asset that is used as collatera! for a debt.

41—45: Enter the face value of the speciiied
assels. .

46-50: Enter the current market or cedemp-
tion value of the specified assels.

51} Lite insurance. Enter the cash value of
universal or whole life insurance policies.

§2: Other Financlal Assets. List and enter the
value of other financial assets you may have.
53: Total Financlal Assets. Add the entries in
ltems 41 through 52.

V.

REQUEST

54: Amount of Loan You Are Requesting.

AN You may nat borrow more than the amount of

your contributions to the TSP and the eamings .
on your contributions. You may not borrow less
than $1,000. To figure the maximkm amoun! you
can borrow (subject to the amount of your own
contributions and associated eamings in your
TSP account, the limits in Federal tax faw, and
the pay lest), you may use the atached Work-
sheet. (Do not submit the Worksheet with your
application.) The maximum amount you qualify
for will be calculated for you based on the infor-

mation you provide, whether you complete the
Worksheet or not.

" §5: Requested Amount Too Large. (f the

amount you request is more than the amount for
which you qualify, indicate whether you want to
apply for the maximum amount that is available
lo you. You will be notified whether you are
efigible for the loan amount you request.

56: Amount of Time to Repay. For a loan for
financial hardship, you have between one ang
four years to repay

V. Make sure you have attached a copy of your
FCUMENTATION cument eamings and leave statement. Your state-
REQUIRED ment will be used to verify that the amount feft in

your paycheck after a loan payment is deducted
will equal at least 10% of your basic pay

VI- Read the certification, sign your name, and enter
CERTIFICATION the date you signed the form.



163

Don’t forget to:

B Enclose a copy of your current
eamings and leave statement

| Sign and date your application
(Section Vi)

N Keep a copy of your application
for your records
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Date of Birth: Soclal Security Number;

1.

GR8

47,

49.

51,
52,

. Savings Acocouris

. Certificates of Deposit
46. Stocks

. U.S. Savings Bonds

. Mutual Funds

YOUR
ANANCIAL ASSETS You SPOUSE TOTAL
Cash on Hand
Checking Accounts

Money Market Funds

Corporate Notes and Bonds

O A T

Other U.S. Govemment, Federal Agency, State, or
Municipal Securities

+
i

+

8iglg Iglglglglgl8lBI8

LUife insurance
Other Financial Assets

+
[

+
"

+
Il
2188I8

Total Financial Assels

. Amount of loan you are requesting X
. If the amount you are requesting is more than the

]

rmaximum you can obtain, do you wish {0 borrow the
di Yaiabh toyou? you O Yes O No

. Amountof time to repay

year(s) and _—_month(s)

| .
DOCUMENTATION
REQUIRED

Attach a copy of a current éamings and leave statement

OETI_'IFICATIOD;

1 certity, undet penalty of perjury, that the information in this Hardship Loan Application is true and
complete to the best of my knowtedge. Waming: Any intentional false statement in this application or
wllful misrepresentation conceming it is a violation of the law and is punishable by a fine of as much as
$10,000 or imprisonment for as long as five years, or both.

Signature, Date.

PRIVACY ACT
NOTICE

Tieie 5. U 5. Codie Chupies 84 Rets .
mwmwmmvmmnmum .-m'umi YOur acCount. We wall
anw
mmmuumma-mwpossnmmnuaﬂmmmwhﬂwu
ancier thes (OO TS, ) Obk for tax purposes in aaditon
we may shire B inormaton wib e Parord Locaior Sevvice. Dep S . lor
SuppOr obigalons egains the 15P participant ¥ Y when they
it ferms, anmuity .Wluimses
m»amem_wa«mmmﬂm. your wri Vhile
you 1o gve any of form. & miay not o your you do nat

e
gve 1 s niormaton

Please send your completed application and the required documentation to:

National Finance Center

Thrift Savings Plan Service Office
P.0. Box 61500

New Orleans, LA 70161-1500
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WORKSHEET 710 CALCULATE YOUR LOAN AMOUNT

The following ¥ will help y Aate the loan amount for which you qualdy, aqoawummdmmmhms
mmmhmmpmunhnmwhwmw(mmm Savings Plan Loan
Program”). i the result in tem S of the. $ nrm.yw,,_,uuﬁnandalhamd\bbanhmmaq”
© the mits above and the that the smount left in payrol.

loan payment,
and other deductions will equal at least 10% of your basic pay. wananmwmlemwmmmmb
Inow the maximum amount you can borrow.bofore you saply for a loan.

TO DETERMINE {F YOUR REGULAR EXPENSES EXCEED YOUR NET MONTHLY INCOME:
A.  Total Monthly Scheduled Household Expenses: em 39in the Financial

B.  Aliowance for Ordinary Monthly Recurring Expenses:

A

Total Famlly Size
Aseta:mus%lo«wedlororﬁynmﬁyrmm Morthly Income 1or2 3or4 Sormore
expense items clothing,
operations, entertainment, education, health carm, and Less than §1.250 s S0 R
other miscellaneous expenses. That amount i deter- $1,250-1.666 85 75 s
mined by a tactor based on your monthly income and $1,667-2.439 : .60 85 65
your family size, - . $2,500-3,332 50 55 60
In the fefi-hand column of the adjacent table, find the 3333 + 45 45 50
monthly income range that matchas your Total Monthly | .
Income (ftem 23 in the Financial Statement). Go across Muliply the Lactor from this Lable by the emount of your
that ine to find the factor that apphes 10 you on the basis Total Monthty income Net of Tax and Retirement Deduc-
of your family size (ttem 18 in the Financial Statement). tions (ftem 31 in the Financial Statement), and entef the
(These taclors are derived from data from the U.S. answer. Round to the nearesl whole dollar.
Bureau of Labor Statistics.) x =
Facior Nem 3t B
C. Total Monthly Regular Household Expenses: tem A plus Hem B. E=C
D. Total Moanthly Income Net of Tax and Retirement Deductions: -
Ttem 31 in the Financial Statement.
. R B
E. ftem C minus ttem D: It tem C is less than ltem D, enter 0.
C—D=t
F. ltem E times 12: 12 x =
BemE F
7 TO DETERMINE IF YOUR EXTRAORDINARY EXPENSE EXCEEDS YOUR
NET MONTHLY INCOME:
G. Total Monthly Regular Household Expenses: Item C.
C=G
H. Extraordinary Expense: ltem 40 in the Financial Statement.
H
L item Gplus tem H.
G+H=1}
J.  Tatal Monthly Income Net of Tax and Retirement Deductions:
ttem 31 in the Financial Statement.
7
K. ltem | minus ftem J: i ltem {is loss than ftem J, enter 0.
I=J=K
L. Thesmatler of Hem Hor ltem K.
HorKeL
= TO CALCULATE THE FINANCIAL ASSETS YOU HAVE TO DRAW UPON:
M. Total Financlal Assets: Item §3 in the Financial Statement.
™
N. Financial Reserve: ltem D times 6. 6 x =
) liem D N
0. Item M minus ltem N: if Item M is less than ltem N, enter 0.
M-N=0
¥ TO CALCULATE THE MAXIMUM LOAN YOU MAY OBTAIN:
P. Amount by which a year's regular expenses exceed net income: ltem F.
Pef
Q. Amountof the defined y that cannot be d by one month's
netincome: item L.
q=t
R. Amount of fi assets to meet your need: ltem O.
R=0

S. item P plus Item Q minus item R. This is the amount of the hardship loan tor which
you qualify (subject to the limits mentioned above).
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November 22, 1995 v 0%

Director, Central Office Human Resources Management Service (055)

Pay and Leave Treatment of Employees Affected by the Lapse in Appropriations
Human Resources Management Liaisons

1. Attached is guidance from the-Office of Personnel Management dated
November 21, 1995, that provides information regarding pay, leave, and
documentation of personnel actions.

2. Also attached are timekeeping instructions in the form of Questions and Answers.
Please note that these timekeeping instructions will also be issued to timekeepers by
the Central Office (CO) Finance Service.

3. OPM’s guidance should answer most of the questions necessary in order to ensure
timely payroll processing. While we anticipate that there will be other questions, -
those will be addressed separately since we wanted to get this information out to you
as soon as possible.

4. Questions regarding leave may be referred to a representative of Central Office
Human Resources Management Service on 565-8687. Questions regarding
timekeeping may be referred to CO Finance Service on 565-8403.

George W. Williams

Attachments

TIME AND ATTENDANCE Q&As

1. How will absences be recorded for the period of November 14
through November 1972

A. Except as noted below, absences occurring during the lapse
in appropriation period will be recorded on the Time and
Attendance Report as "Authorized Absence'". This provision
applies to employees who were initially given furlough notices
as well as essential/excepted employees who were permitted
periods of absence during the furlough. (See exceptions below
for employees on approved Office of Workers’ Compensation
Program (OWCP) status or continuation of pay (COP).)
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Note: Employees who were on approved leave on November 14,
1995, must be charged leave for the approximate period of time
from the beginning of their tour to the time other similarly
situated employees departed work after receiving furlough
notices. Each organization must determine the approximate
period of leave charge for affected employees.

2. How will absences be recorded for employees on approved
OWCP? .

A. Employees on annual or sick leave as a result of an approved
OWCP case will continue to be charged annual or sick leave as
appropriate during the furlough period. These employees may
elect to buy back the leave in same manner as is if there was no
furlough.

3. How will absences be recorded for employees in a COP status?

A. Employees on COP will continue in a COP status. Absences
during the November 14-19 period do not serve to extend the 45~
day period of entitlement.

4. How will absences be recorded for employees on LWOP or AWOL
status?

‘A. Employees in a LWOP/AWOL status immediately prior to
November 14 and immediately after November 19 will be considered
in a LWOP/AWOL status during the furlough period. For employees
who were on LWOP or AWOL status either before or after the
furlough period, supervisors must make a determination on the
amount of LWOP to be charged.
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Page 2.

5. How will absences be recorded for employees on court leave
or military Leave?

A. Employees on court or milifary leave will be recorded as
“Authorized Absence.”

6. Should compressed work schedules be changed for employees
placed in a furlough status?

A. Compressed work schedules will not be changed.

7. How is "use or lose" annual leave that was scheduled but not
charged for the period of November 14 through November 19
affected?

A. “Use or lose” leave scheduled but not used due to absences
resulting from furlough notices may be restored if appropriate
authority determines that the employee was prevented from using
the leave due to an "exigency of the public [service], namely,
the need to furlough employees due to lack of work funds".
NOTE: Employees should still be make every effort to schedule
“use or lose” leave before the end of the leave year.

8. How is compensatory time that was scheduled but not charged
for the period of November 14 through November 19 affected?

A. Payment to FLSA exempt employees for lost compensatory time
may be made if the overtime approving official provides a
written statement that the employee’s failure to use the
compensatory time was the result of exigency of public service.
Payment to FLSA non-exempt employees will be automatically made
by the payroll office for any forfeited compensatory time. (See
MP-6 Part V Supp 2.2 Paragraph 105.05)

S. How is employee’s pay affected.

A. Employees absent due to the lapse in appropriation must
receive the same pay they would have received had they actually
worked. This includes regularly scheduled overtime, night
differential and any other premium pay, allowances or
differentials the employee would have otherwise received.
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November 21, 1995
MEMORANDUM FOR DIRECTORS OF PERBONNEL (CPM-95-8)

FROM: ALLAN D. HEUERMAN
ASSOCIATE DIRECTOR
FOR HUMAN RESOURCES BYSTEMS

SUBJECT: Pay and Leave Treatment of Employees Affected by
the Lapse in Appropriations;-Documentation:of
Personnel Actions

congress has passed and the President has signed leglslatlon
providing as follows:

Any Federal employees furloughed as a result of a lapse
in appropriations, if any, after midnight November 13,
1995, until the enactment of this Act shall be )
compensated -at their standard rate of compensation for
the period during whlch there was a lapse in
appropriations.

The purpose of this legislation is to make Federal employees
whole by ensuring that they receive their "standard rate of
compensation" for the entire period of the lapse in
appropriations. With regard to persons who would have been
in a previously approved paid leave status if the lapse in
appropriations had not occurred, the policy set forth below
is consistent with the instructions provided to agencies on
November 17, 1995. These instructions were based on the
premise that, during the lapse in appropriations, employees
must be (1) at work performing excepted activities, or (2)
furloughed, and that they cannot therefore be in a paid
leave status during that period. Such employees must
receive the same pay they would have received for an
equivalent period of work performed for the agency, without
regard to any previously approved paid leave.

The following guidance has been prepared by the 0ffice of
Personnel Management in consultation with the Office of
Management and Budget. As used below, the term “excepted
employees" refers to employees who were excepted from a
furlough because they were performing functions related to
national security, protection of life or property, or the
orderly suspension of agency operations.
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Pay

For periods of time during which employees were furloughed,
they must receive the same pay they would have received for
an equivalent amount of work performed for the agency.
Therefore--

* Employees are entitled to receive their rate of basic pay
for all periods of time during which they would have
been in a pay status but for the furlough;

* Employees who were regularly scheduled to perform
overtime work or to perform work at night or during a
period for which any other form of premium pay would
otherwise be payable are entitled to receive overtime
pay, night pay, or other premium pay as if the work had
actually been performed;

* The hours of duty during which employees were furloughed
(including reqularly scheduled overtime hours and
standby duty) must be considered "hours of work" for
pay administration purposes under the Fair Labor
Standards Act; and

* Allowances, differentials, and other payments must be
paid as if the employee actually continued to work.

Excused Absences and Charges to Leave

* Except as provided below, absences resulting from the
furlough of employees during the lapse in
appropriations must be recorded as excused absences and
may not be charged to any form of paid leave (i.e.,
annual leave, sick leave, or other paid leave),
compensatory time off, or credit hours under a flexible
work schedule.

* In the case of employees who were on approved leave
without pay during the lapse in appropriations,
absences during the lapse in appropriations must
continue to be charged to leave without pay for the
duration of the period of approved leave without pay.

* In the case of employees who were on approved paid leave
(or compensatory time off or credit hours) on November
14, leave (or compensatory time off or credit hours)
should be charged only for the approximate period of
time from the beginning of each individual employee's
normal workday until the time other similarly situated
employees departed from work after receiving furlough
notices. The remaining period of time in the
employee's reqularly scheduled tour of duty must be
recorded as an excused absence.
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"Use or Lose" Annual Leave

* Employees and agencies should make every effort to
schedule, within the time limits specified by
regulation, any additional "use or lose! annual Jleave
now made available to a furloughed employee because
previously approved annual leave was canceled during
the lapse in appropriations. If, however, the employee
is unable to reschedule such annual leave and it is
forfeited at the end of the leave year, the amount of
annual leave that was canceled during the lapse in
appropriations may be considered for restoration under

5 CFR 630.308.

Alternative Work Schedules (AWS)

* Each agency should have a policy specifying when flexible
work schedules must be established and may be changed.
Normally, such schedules are established in advance of
the pay period involved. Under such a policy, an AWS
nonworkday scheduled to occur -during a lapse in
appropriations should not be changed after the pay
period begins.

Documentation of Personnel Actions

* Agencies should not process SF 50's to document a
furlough resulting from the lapse in appropriations on
November 14, and SF 50's that were processed must be
canceled using Nature of Action Code "001." Do not
record the furlough with any document designated for
long-term filing in the Official Personnel Folder.

* Agencies need not provide a furlough notice to an
employee who did not receive a notice during the lapse
in appropriations. :
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Governmeut of the Disteict of Columbia Depariment of Emoyment Seevices

. 500 C Street, N.W. 4 Washington, D.C. 20001

OFFICE OF UNEMPLOYMENT COMPENSATION
PO CE
TO ALL FEDERAL EMPLOYEES IN THE DISTRICT OF COLUMBIA:

You can file for unemployment insurance benefits Iif you are
furloughed on or after November 13, 1995, due to the absence of a
FY 1996 Appropriations or Continuing Resolution. If you are
unemployed as the result of a government wide or agency wide shut
down and want to file, please complete the “Initial Claim For
Furloughed Federal Government Employees” form provided with this
letter to you by your personnel authority and return to the
designated staff of your personnel office. This form must alsoc be
completed by your personnel.office.

Your clajim will be processed upon receipt of your claim form from
your agency if the furlough lasts more than one week. After
processing, you will be mailed your first biweekly payorder card
along vith instructions and other information about your claim. The
effective date of your claim will be the first day that the
furlough begins. The District of Columbia has a one-week waiting

period.

You Y NOT USE THIS PROCESS FO| H ING OF UNEKPLO'
CLAIM_EXCEPT FOR A CLAIM RESULTING FROM A GOVE WIDE OR AGENCY
WIDE FURLOUGH. '~ Unemployment claims resulting from agency

downsizing and/or normal terminations will continue to be taken
using the regular in-person claim taking process.

IF YOU ARE PAID RETROACTIVELY POR THE FURLOUGH PERIOD, YOU WILL BE

REQUIRED TO PAY BACK ANY UNEMPLOYMENT INSURANCE BENEFITS YOU
RECEIVED.

J0B &,

SERVICE ’ﬂ “Helping People Help Themsetves™



Government of the District of Columbia

Departmenl of Employment Services

0 00 C Street. N.X. * Washington, D.C. 20001

INSTRUCTIONS FOR COMPLETING AND FILING A FEDERAL FURLOUGH CLAINM

The Federal employing agency must complete an INITIAL CLAIM FOR
FURLODGHED FEDERAL GOVERNMENT ENPLOYEES for each affected employee
and returned the forms with documéntation to’ the District of
Columbia Departument of. Employment Services for processing. These
forms should be completed and returned within 7 days of the date
the furlough begins to the address below. A copy should be retained
by the Federal Agency and a copy given to the Federal Employee.

D. C. DEPARTMENT OF EMPLOYMENT SERVICES (DCDOES}
. OFFICE OF UNENPLOYMENT COMPENSATION

500 C Street, Roonm 517

WASHINGTON, D. C. 20001

Items 1 through 20: Please have furloughee print clearly when

Item

"Item
Item

Item
Item
Item
Item
Item

Item
Item
Item
Item
Item
Item

Item

Item

1.

2.
3.

4.
S.
6.
7.
8.

9.

ansvwering these questions.

Print Last Name, First Name, Middle Initial

( including Jr, Sr, II, etc. following Last Name
Enter Social Security Number)

Print Street Address ( Do not abbreviate and include
apartment number if applicable)

Print city ( Do not abbreviate)

Print state

Enter zip code

Indicate sex with a "X* in the appropriate box

Enter number of completed years (High School -12, College
Degree, BS or BA - 16, Master Degree - 18, PH-D - 19)
Enter Marital Status

10. Enter Date of Birth (Month, Day, Year) .
11. Enter Ethnic Group (White, Hispanic, Black, Indian, other)
12. Enter Union Status (union or non-union)

13. Enter telephone number { Include area code)

14. Duty station address (city and state)

15.

Duty station should be recorded as shown on personnel
document for your agency.

Enter Employer‘s mailing address ( Use address where
finance office is located)

16. Enter dates of most recent empioymenc

JOB &, -

SERVICE ;

“Helping People Help Themselves™
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-2-

Item 17. Indicate ployment tion status with “X”

Item 18. Enter cit;zenshxp status (If an alien, indicate green
card alien registration number.

Item 19. Indicate Retirement status with a “X°.

Item 20. Indicate whether worked for Federal Government in past 30
days with a “X".

Items 21 through 26: Leave blank: To be completed by DCDOES Staff
only.

Items 27 through 30, please print clearly when furnishing this
information.
Item 27. Preprinted.

Item 28. Enter all gross wages information in federal éivilign
service amounts and the account number.

Item 29. Attach documentary procf showing federal civilian
employment. (Federal Agency letterhead notice or the EF-8)
Item 30. Already preprinted

Item 31: ¥Flease have furloughee sigm.
Item 32: Please have Agency Represéntative sign. This form is not

conplete unless it is signed and dated. Please enter
signer’s title and telephdne number.

The claim form pust be signed by both the emplovee and an
authorized agency representative.
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initlal Claim For Furloughed
Federal Government Employees

Clalmant: Please complete ltems Numbered 1 through 20 (Please Print Clearly)
[T Getmart's Home: (Caed L W £ 19

(T3
[ L I

oy —TTuw 531~ ARG
5 € Edomsen % Monwd Eawe lxwﬂ -
Oremue Quue .
Ly RLic w Kt bl
R T T — T Som - W hGs o Enploymanl
Frem: Te
[T Erpiorer's Wallng Addrems (Fodwral AGency)

1. m\ny'ouehimnd.nenivu.uwummﬁmhnuummm1l'vn‘mm.ely.wm

of the claim. Yoo O e
18. (Chack One} -
tam g citizen or aational of tha (1.S. DV-DN. ( am in & satsfactory immigration status Clv-Cl o
Align lion Numbar
19. Did you receive, will you receive, or are you receiving payment under any type of retirement plan, pension, social securtty, BRA, KEOGH,
etc., based upon previous employment? Ovee Qe
fHyos, Howawchmonthly?
20. Have you wortad (or the Feders Govemmant for at least the past 30 days? QOve.Qw

Federal Agency: Please complete Gross Wages Information for Items Numbered 27 through 29

27. Bace Perlod 28. Annuat Saiary in Federal{ 29. D (Federal A
Clvillan Service N Notico or SF-I) Showlng Federal Civillan
July 1,1994 cﬁ::;" employment.
June 30, 1995 | Quarter
‘| Quarter Ending {Year ‘ WAGES ACCOUNT NUMBER
2-30 94 | 3rd Qtr
12-30 94 | 4thaur
331 95 | 1stQu
630 95 | 2nd Otr
30. Reason for Separation: Furlough

L the cleimant, understand: that penaities ars provided by lew for an individual Making false sLatements 10 obLLIA benelity; that any detaTnination based «
fhis aldavit i€ not final: 1t is Su0ject 10 comection UPON recaipt of wage and separation information oM it Federe! a0ency for erich | worked; that ben
BaYTents Made 85 & fusult Of SUCh determnination May Le adjusted on the basis of information fumished by the Feders! WNMWMW
may have 10 be repaid or cffset 8Qainst future benafits.

1. the claimant, swear, or affirm, that the above statlements, to the bett of my knowledge and baliaf, are true and correct.

31. s:wmuu of Claimant

%WWI&MWAW&JMJM _65_-8_6_&1____
 Sighaidre of Federat Agancy Reresentative/Title %Mﬂqznu«%w/w Talaphons Number Oate

e r———

- Emptoyer's Self Claim Flling Fo
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UNEMPLOYMENT COMPENSATION FOR FEDERAL GOVERNMENT
EMPLOYEES IN THE DISTRICT OF COLUMBIA

Quesﬁons and Answers

Q. wxm Benefits Are Furloughed Federal Govemmenl Employees Entitled To Who
Work in the District of Columbia?

A. Fedenal employees who are unemployed as a result of a furlough are entitled to the
same benefits as any employee on a temporary layoff. Benefits are based on gross weekly
earnings. In the District, benefits are calculated at approximately 50% of the employee’s gross
weekly wage up to 2 maximum weekly benefit of 5347 per week The minimum amount of
benefits is $50 per week.

Q. Are All Federal Employees Entitled To District of Columbia Benefits?

A. No. The federal employee's duty station determines the state in which the daim is filed.
Federal employees whose duty station is in the District of Columbia will receive benefits
calculated on the above formula. Employees outside the District of Columbia will receive
benefits based on the formula in the state in which their duty station is located. The detenmining
factor is where the duty station is located, not the location of the agency headquarters or payroll
office.

Q. How Long Must the Furlough Continue For Federal Employees To Be Eligible For
Benefits?

A. The District of Colurnbia has a one-week waiting period. Therefore, the first week of
unemployment is not compensable and no benefits may be paid for the first week claimed. If a
furlough should last longer than one week, the second week and succeeding weeks are
compensable.

Q. How will —Furloughed Federal Employees Apply For Benefits?

A. To handle the antidpated large volume of claims, Federal agendes are being provided a
spedal self-filing claim form with instructions on how the daim must be filed. The daim forms
and instructions will be distributed by agency personnel authorities should it becorme necessary.

D.C. Deparunent of Employment Services *k Govemment of the District of Columbla
Jaseph P. Yeldell, Director — Marion Barry, Jr., Mayor
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How Long Will Benefits Continue?

The maximum duration of benefits in the District of Columbia is 26 weeks.

o > ©

When Will I Receive My First Check?

A. The initial payment is generally issued within 10 days of the receipt of your first mail
daim card. While payments are made by the District of Columbia, the funds to pay benefits are
provided by the federal government. If federal funding authority is not available, however, the
actual payment of benefits may be delayed.  °

0.C. Departmemt of Employment Services [ Government of the District of Columbla
Jaseph P. Yeldell, Director —_— Marion Barry, Jr., Mayor
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Attachment F

Broadcast Messages, Media Talking Points, Etc.
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Secretary Brown's Daily Message to VA Employees
November 17, 1995

I just want to thank each VA employee during this difficult time for your
dedication to helping our veterans. Once again, you are showing Americans
that our mission comes first, no matter the adverse circamstance. That you
would place your responsibilities to our patients and beneficiaries above the
uncertainties and disruptions of this period makes me very proud of the
caliber of people who are “putting veterans first” throughout VA. I wish I
could tell you how long this furlough period will last and that your pay is not
in jeopardy. However, no VA employees -- neither those who remain on the
job or those who were furloughed -- will be paid on Dec. 1 if there is no
agreement on funding by Nov. 29. We all hope for a quick resolution. I will
do all within my authority and power to make certain that veterans -- and VA
employees -- do not become budget casualties.

Message from Secretary Brown, December 4, 1995 .

The government shutdown did not stop the processing of VA
home loans for many of our veterans. Loan Guaranty divisions
that left their automated systems up and running during the
shutdown were able to continue to provide appraisal
assignment service. The many lenders who participate &n our
lender appraisal processing program were able to continue to
receive appraisal reports directly from fee appraisers, make
value determinations and close loans. Over the years,
dedicated VA Loan Guaranty employees have helped make
homeownership dreams come true for nearly 15 million
veterans. It's reassuring to know that with our private
industry partners and automation, we have the means to
continue that fine work temporarily during a crisis.
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Jecretary Brown's Daily Message, August 30, 1995

18 you are likely aware, there is a strong probability, given the position
of the Congressional leadership on the appropriations bill, that there will
be no agreement on FY96 funding in time to avert a shutdown of the federal
government early in the fiscal year. As a result, a significant number of
VA employees will likely be furloughed for a period in October. While we
wait and hope for the funding picture to clear, we must prepare for this
shutdown. In doing so, our paramount concern must continue to be our
veteran patients and customers - minimizing the impact on their health care
and benefits. I regret that such a drastic measure may be imposed on the
most dedicated group of employees in government - VA employees. I hope
this action, which would be so disruptive to the lives of so many good
people, can be avoided. If not, rest assured that you will not be
forgotten and I will do all I can to bring an end to this difficult time.

SPECIAL SECRETARY BROWN'S DAILY MESSAGE, November 13, 1995

The Federal agencies have been operating under a Continuing Resolution {CR}
since October 1, 1995. The current CR expires at midnight on Monday;,
November 13, 1995. At this point appropriations bills for the VA and most other
Federal agencies have not been enacted. Because there is a real chance that the
Congress will not pass an acceptable CR by Monday. agencles have been advised
by the Office of Management and Budget to review their plans for shutting down
agency operations in the absence of appropriations and to inform their employees
of the following:

ALL EMPLOYEES SHOULD REPORT FOR WORK ON MONDAY,
NOVEMBER 13, 1995. MONDAY WILL BE A NORMAL WORKDAY
FOR THE FEDERAL GOVERNMENT.

REGARDLESS OF WHETHER A CR HAS BEEN ENACTED, ALL
EMPLOYEES SHOULD REPORT FOR WORK ON TUESDAY,
NOVEMBER 14, 1995 TO RECEIVE FURTHER INSTRUCTIONS.

JESSE BROWN
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Pay Slip Message
MESSAGE FROM SECRETARY JESSE BROWN (Dec. 5, 1995)

Iam delighted that all VA employees are back to work continuing our mission of
“putting veterans first.” I want those of you who were furloughed recently to
know that I believe each and every one of you provides an essential service for
our nation's veterans and their families. And I'm thankful you have returned to
work. Iwant to thank those of you who were on duty during the shutdown for
your dedication and hard work. VA employees are special and truly know and
live the meaning of service and compassion. I am proud of all of you.
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Media Talking Points

IMPACT OF FEDERAL SHUTDOWN ON
VETERANS BENEFITS/VA EMPLOYEES

MEDICAL CARE

Medical care will not be disrupted. No veteran will have his or her care
delayed, deferred, canceled or otherwise adversely impacted as a result of
shutdown activities. .

RANS' BENE]

Excepted VBA employees at field facilities will continue to determine
eligibility for benefits associated with other excepted VA activities (claims
for burial, terminal illness, medical care), receive and process payments,
manage issues involving government property and maintain automated
records systems. Otherwise, new claims for benefits will not be processed.

In addition, if there is no appropriation as of Dec. 1 when the next benefits
checks are to be mailed, these payments WILL NOT BE MAILED to
veterans or other beneficiaries. These checks include disability
compensation, pension and DIC. The number of individuals affected is as
follows:

Compensation 2.5 million
Pension 787,000
DIC 301,000
TOTAL: 3.58 million
NATIONAL CEMETERIES

NCS will continue to bury eligible veterans in national cemeteries.

IMPACT ON VA EMPLOYEES

_ Excepted/Funded erfi tdown _Act. mmed. rloughs
VACO 266* 49 3,404
Field 200,126 9 32,950

*Includes Presidential appointees
11/13/95
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Media Talking Points

Veterans Benefits Adminfistration
Clarification of Shutdown Impact

In the event of 2 week long shutdown the following would occur:

" C&P checks scheduled to be delivered December 1, would nof be delayed if a

Second Continuing Resolution is enacted by November 22.

C&P retro checks averaging $13 million would be delayed for nearly 7,000
recipients.

Education checks averaging $10 million would be delayed to approximately
30,000 recipients.

Insurance death claim benefits would be dclayed to approximately 3,500
survivors at a value of $19.2 million.

Insurance dividend payments of $18 million to nearly 45,000 veterahs would
be delayed. :
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Mr. MicA. Thank you, Mr. Brickhouse.

I would like to recognize now Shirley Chater, Commissioner of
the Social Security Administration.

Welcome.

Ms. CHATER. Thank you, Mr. Chairman and members of the com-
mittee.

My written testimony has been presented to you for the record.
With my time this morning, I would like to answer some of the
questions about the number of Social Security Administration em-
ployees who were furloughed. I would like to tell you about the
services that were maintained during the shutdown and the serv-
ices, of course, that were interrupted.

On November 14, the Social Security Administration furloughed
about 61,000 nonexcepted employees and retained about 4,800 ex-
cepted employees. The vast majority of those employees who re-
mained on the job were directly involved in the processes involved
in paying benefits to currently enrolled Social Security, Supple-
mental Security Income, and Black Lung beneficiaries. We also re-
tained some employees who maintained records for those bene-
ficiaries currently on the rolls.

Social Security continued to perform functions related, of course,
to the protection of life and property, and all of the administrative
activities necessary to support the excepted functions. I want you
to know, however, that none of our Social Security district offices
were closed.

Now, let me tell you about the suspensions. There were a num-
ber of agency functions that we suspended during the shutdown. I
want to make it clear to you that Social Security never used the
term “nonessential” to describe either the services that were dis-
rupted during the shutdown period nor the employees who provide
those services. Although the functions that were suspended did not,
at that time, meet the definition of excepted activities under the
statute, they are critical to the mission of Social Security, and we
feel very strongly about that.

Now, if I can tell you about the work that was not done, I need
to paint a context for you so that you understand how far behind
we are. The Social Security Administration receives, on average,
about 28,000 retirement and disability benefit applications every
single day. We receive an average of about 53,000 applications for
Social Security numbers every day. And every day we answer about
200,000 telephone calls on our 800 number. Every day we conduct
approximately 2,700 hearings for claimants who appeal the denial
of benefits.

Well, Social Security, during the shutdown, did not process appli-
cations for new benefits or Social Security numbers. We provided
only an automated message on the 800 number, so we were not
available to answer questions. And, of course, there were no hear-
ings conducted during this 4-day period.

These numbers make it very clear that an appropriation lapse
has a severe impact on Social Security’s ongoing ability to properly
administer the Social Security programs. If several days elapse in
which no benefit applications are handled and no hearings are con-
ducted, it could seriously impair the agency’s capacity to process
pending claims and appeals.
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Because of our deep concern about the potential impact on serv-
ice to the public, we were prepared to make appropriate adjust-
ments in our initial SSA shutdown plan, if we suspected a pro-
longed lapse in appropriations. The President asked SSA to review
its shutdown plan in light of the potential length of the shutdown.
We were ready to act. We were ready to accept and process new
claims applications.

I decided, at that point, should it come, I would expand the num-
ber of excepted employees effective November 20 and bring back
50,000 people, especially to our field offices and to the telephone
centers. On the other hand, those not directly involved in paying
benefits, or accepting and processing claims, would have remained
on furlough. Because all Federal employees returned to work on
November 20, I did not have to take this action.

In closing, I can say with confidence that Social Security imple-
mented the shutdown in an orderly manner and in full compliance
with the applicable statutes and directives and guidance from the
Office of Management and Budget and others with governmentwide
responsibility for ensuring the consistency of individual agency
shutdown plans.

I would be happy to answer your questions.

[The prepared statement of Ms. Chater follows:]
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Mr. Chairman and Members of the Subcommittee:

As we are aware, a lapse of appropriations for most Federal
agencies, including the Social Security Administration (SSA),
recently led to a temporary shutdown of many Government
functions. I appreciate the opportunity to explain how SSA
planned for this contingency and implemented its shutdown plans.

I would like to clarify that nowhere in either the statute
or guidelines does the word "essential" appear. It is extremely
unfortunate that this word was used during the recent furlough to
refer to Federal employees as being “essential” or "nonessential”
employees. In fact, the statute says that when there are no
appropriations, all employees are furloughed except those
performing emergency activities that include, among others, the
provision of mandatory benefit payments and the protection of
life and property. If we were furloughing only “nonessential”
employees, no employee would have been furloughed because they
are all essential.

Shutdown Plans

My testimony will generally address the questions you raised
in your letter of invitation, beginning witih a description of
SSA's process for developing and implementing shutdown plans.

Office of Management and Budget (OMB) guidance requested
that each agency develop an operational plan for an orderly
shutdown in the event of a lapse of appropriations. SSA's
contingency plan consists of individual plans, approved by the
Commissioner, which are developed and maintained by Deputy
Commissioner (DC) level components. If notified by OMB of a
funding lapse, the Commisgsioner will activate the SSA Command
Post, which will oversee the implementation pf SSA's contingency
plan and provide guidance. The Command Post, which is comprised
of representatives of the Office of Personnel and each DC
component, will immediately notify the DC-level component heads
to implement their individual contingency plans.

I am attaching to my testimony a summary of SSA's procedures
for shutdown and startup due to lapse of appropriations. This
document contains more detailed information regarding SSA's
shutdown plans. We informed OMB of our shutdown plan in advance
in order to ensure consistency among Federal agencies in the
interpretation and application of pertinent statutes.
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We received a number of issuances providing guidance and
information from OMB and the Office of Personnel Management
(OPM} . I can assure you that SSA has adhered to all guidelines
and standards with respect to developing and implementing an
appropriate contingency plan.

Impact of Furlough on SSA

You asked about the number of SSA employees furloughed, the
number who continued working, the functions they performed, and
the rationale for continuing chose functions.

During the orderly shutdown effected on November 14, and
consistent with our shutdown plans, SSA furloughed approximately
61,000 non-excepted employees and retained about 4,800 excepted
employees beyond the lapse of appropriations. This was
consistent with SSA's previously established shutdown procedures.
The attached chart shows the categories of activities for which
employees were retained and the number of excepted employees
involved in those activities.

The functions these employees performed were mainly in
direct support of paying benefits to currently enrolled Social
Security, Supplemental Security Income, and Black Lung
beneficiaries and to maintain essential records for those
beneficiaries. It is our view that, because there were
appropriations for the program costs of paying benefits, this
necessarily implied authority to incur obligations for the costs
necessary to administer those benefits. Other functions
permitted under applicable statutes, including the Anti-
Deficiency Act, during a lapse in appropriations related to areas
such as protection of life and property and all activities
necessgary to support the excepted functions.

You also asked about the cost impact on SSA of the shutdown.
While we have not completed our review of the cost to SSA of the
shutdown, SSA's major cost was the cost of paying furloughed
employees. We estimate that payroll costs for furloughed
employees amounted to $43 million for the four full business days
during the shutdown period. Additional costs incurred include
full rental costs for SSA facilities, even though most were
minimally staffed, and costs for services which we paid for, but
did not receive, such as training.
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Guidance to Furloughed Employees

With respect to the guidance provided to furloughed
employees concerning such issues as pay and unemployment
compensation, I am pleased to report that we were able to keep
employees fully informed before, during, and after the furlough.
OPM was helpful in providing us with information from the
Department of Labor about unemployment compensation, and we were
able to pass this information along to our employees.

As SSA updated its contingency plans, we provided written
questions and answers about furlough issues to all employees
before the start of the fiscal year. I updated this information
by means of electronic mail messages to all employees as the
possibility of a funding hiatus increased. A communications
network of designated furlough contacts was established to
disseminate information quickly throughout SSA via electronic
mail, conference calls, and meetings.

We have also been operating a telephone hotline to provide
employees with information and instructions before, during, and
after the furlough. For example, during the furlough, the
hotline assured employees that they would receive on time their
pay due on November 21 and gave specific instructions for filing
applications for unemployment compensation.

SSA has no subsidiary agencies. We do, however, provide

100 percent of the funding for the operations of State Disability
Determination Services (DDS), which make disability
determinations for SSA. Although DDS employees are State
employees, their salaries are fully funded through SSA's
appropriated funds. We notified the State DDS's of the impending
shutdown and informed the Governors we could not fund DDS
operations for the shutdown period.

Impact of Prolonged Shutdown

Finally, you raised several questions regarding our
assumptions about the length of the shutdown, and the effect of
such assumptions on decisions as to which functions should be
continued during the shutdown period.
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Before addressing these questions, let me briefly mention
some workload statistics to put in perspective the scope of SSA's
activities. These acrivities represent basic services to the
public--sexrvices that were denied to them during the shutdown
period. For example:

o We receive an average of about 28,000 retirement and
disability benefit applications per day;

o We receive an average of about 53,000 applications for
Social Security numbers per day;

o An average of about 200,000 calls per day are made to
our toll-free 800-number; and

o We conduct about 2,700 hearings per day.

Although a very brief shutdown only slightly disrupts the
services we provide, I think it is obvious that an appropriations
lapse of one to two weeks would cripple SSA's ongoing ability to
properly administer the programs for which it is responsible, and
could serijously impair its capacity not only to distribute
accurate payments to current beneficiaries of all of its
programs, but also to process pending claims and appeals.

Although we did not make any specific assumptions about the
length of the shutdown, our contingency plan provided for a range
of appropriate adjustments we could make in the event of a
prolonged shutdown. Thus, when the President asked that SSA
review its shutdown plan in light of the length of the shutdown,
we decided to implement a phase of the plan that expanded the
number of excepted employees by about 50,000 effective November
20, in order to ensure that SSA could accept and process new
claims applications. Of course, since the shutdown ended and all
employees returned to work on November 20, we did not have to
implement this decision.

Conclusicgn

I deeply regret any hardship or inconvenience which members
of the public and SSA employees may have suffered as a result of
the shutdown. However, I believe that SSA implemented the
shutdown in an orderly manner and in full compliance with
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appropriate directives and guidance from OMB. Obviously, in the
interest of the public we serve and the employees who provide the
services, I want to express my sincere hope that we will not have
to implement shutdown procedures in the future.

Attachments
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Social Security Administration

PROCEDURES FOR SHUTDOWN/STARTUP DUE TO LAPS® OF APPROPRIATIONS

The Office of Management and Budget (OMB) guidance requires that
each agency develop an operational plan for an orderly shutdown,
in the event of a lapse of appropriatious. SSA's contingency
plan (CP) consists of individual plans which are developed and
maintained by Deputy Commissioner (DC)-level components. If
notified by OMB of a funding lapse, the Commissioner will
activate the SSA's Command Post, which will oversee the
implementation of the Agency CP and provide guidance. The
Command Post (comprised of a representative from the Office of
Personnel and each DC component) will immediately notify the DC-
level component heads to implement their individual CPs.

The following are basic steps to be used by each DC-level
component to activate individual CPs in the event of a shutdown.
(More specific guidelines are provided in the SSA AIMS 17.01):

IMPLEMENTATION
General
o Select, immediately, a minimum number of support staff to be

retained to perform work authorized by law during a lapse in
appropriations. The remainder of employees will be
furloughed.

o Notify the Office of Systems of component telecommunications
reguirements, as soon as the number of support staff
has been determined.

o Provide, immediately, to the Office of Personnel (OPE),
Office of Human Resources (CHR), the names and number of
employees to be retained and/or furloughed. This list
should include the employees' retention/furlough status,
SSNs and timekeepers' numbers.

--Managers should also maintain a separate list with
employee home telephone numbers and addresses.

--Managers-.should notify employees that they are either
excepted or nonexcepted from the furlough.
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o Immediately notify those employees, verbally, who will be
released and inform them of their rights and
responsibilities.

o OPE will use the public address system at Headquarters to

convey information regarding lapsed appropriations and the
release of employees scheduled to be furloughed.

o DCs with field components will advise them to implement
their individual CPs.

o Terminate all work activities not authorized by law during a
lapse in appropriations, imradiately.

--A checklist of basic functions/activities is provided in
SSA's Administrative Instructions Manual System 17.01
(Contingency Planning, Policy and Procedures--Funding
Lapse) to determine which functions are authorized and
which functions are not authorized during a lapse in

appropriations.

o Cancel, immediately, scheduled conferences/meetings, and
discontinue training not authorized by law during a lapse in
appropriations.

<} Advise employees in travel status to immediately return to

duty stations; no further travel will be authorized.

] Cancel, immediately, overtimwe and compensatory time, unless
authorized by the Commissioner for excepted functions (via
the Command Post).

e} Notify, the Command Post, as soon as possible, when
individual component CPs have been fully implemented.

i£i

DC-level CPs contain action steps unique to the mission of the
component. For example:

o] The Deputy Commissioner for Finance, Assessment and
Management is responsible for determining which services are
needed for continuing functions in each location (e.g.,
lights, water, air-conditioning, etc.), and coordinating
shutdown of facilities.
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o The Deputy Commigsioner for Human Resources is responsible
for the processing of furlough actions (if a continuing
resolution or an appropriations bill is not passed within a
few days of furloughing employees) .

o The Deputy Commissioner for Operations is responsible for
ensuring that appropriate signs/notices are posted at public
contact offices, stating that offices will be open to
continue to carry out activities authorized by law, on a

limited basis.

e} The Deputy Commissioner for Programs, Policy, Evaluation and
Communications is responsible for notifying the Federal,
State, local and public agencies (dependent upon SSA for
information) of the cessation ol S3A activities.

o The Press Office is responsible for maintaining contact with
the news media to keep the public and furloughed employees
informed.

[} The Deputy Commissioner for Systems is respomnsible for

coordinating any eguipment shutdown/startup {including
telecommunications equipment) to avoid power surges, systems
overloads, etc.

RESTART/RESUMPTION

Once the word is received from OMB to resume operations, the
Command Post will communicate this to the DC-level component
heads, who will implement the staitup/recall provisions of their
CPs.

<] The Press Office will immediately notify the media to
announce resumption of SSA's operations.

--Employees would already know to listen to certain radio
and TV stations for the announcement.

o Office heads will notify subordinate managers, by telephone,
who will notify employees of date and time to return to
work.

e} As startup functions are resumed, managers should,

immediately, relay information upward to the next level of
command; the DC-level component heads will, in turn,
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communicate this to the Command Post.

--Any significant problems shonld be reported promptly to
the Command Post.

The Command Post will be dismantled, as soon all DC-level
components have reported attainment of a normal level of
operaticns.
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Mr. Mica. I thank you and each of the panelists for your testi-
mony this morning and for the comprehensive coverage each of you
provided the subcommittee with how you approached this question
of a shutdown.

I would like to begin some of the questioning by asking if, in
fact—let’s see, we have several different plans for shutdown. I have
an HHS plan here which I guess is basically a two-page plan.
Maybe there is more to this. You have 60,000 employees, and I be-
lieve 27,000 were deemed essential. Then I have another plan here
which is a little bit thicker, from the Department of Labor, and this
one is 184 pages. You have a total of 16,000 employees, of which
somewhere in the neighborhood of 700 were deemed essential and
retained. It seems to be sort of a wide disparity.

Maybe I could ask HHS, is this your full plan or do you have
something additional?

Mr. BROADNAX. Mr. Chairman, the document that you are hold-
ing, the two-page document, really acts more as a summary. The
detailed plan behind that summary is approximately 30 pages. It
still does not come to the 184 pages that the Department of Labor
has. I would go on to say that, in this particular case, I think the
difference is probably in the details, in terms of the difference in
the two roles and functions, at least at some level, that the two de-
partments play.

Mr. Mica. Well, the other question I have for both of you, now,
you know, the shutdown doesn’t appear to be any new idea. I think
we had testimony from Mr. Glynn, and maybe Mr. Muroz also
spoke to it, shutdowns are not new. I think in 10 of 12 years we
didn’t have appropriations measures.

But I have a memo dated July 26, which doesn’t say anything
about whether the Speaker gets to speak with the President on the
plane or not, but, in fact, it is by Alice Rivlin, and it says, “Plan-
ning in light of appropriations actions,” very clearly directing you
all, on the 26th, to come up with plans. It says, “we recognize that
there may be delays, or reflects sharp disagreement with the Presi-
dent’s requests, and that there may not, in fact, be funding.”

Did each of you see this, each of you receive this? It's my under-
standing, too, that you were to respond by September 5; is that cor-
rect? Did everyone here respond? I'm getting affirmative head
shakes. So it wasn’t anything, first of all, new; and, second, that
there were some very direct actions by the administration to plan
for the shutdown.

My question is, do you feel this is adequate? 1 don’t see a great
deal of distinguishing between what is essential and nonessential,
either with functions or employees, and I see a great disparity be-
tween the plans that have been developed.

I would like you to respond. Maybe Mr. Broadnax, you could re-
spond, and Mr. Glynn. And the others, feel free to comment.

Mr. BROADNAX. Sort of back to where we stopped with the com-
parison between the two plans, Mr. Chairman. If you look at the
Department of Health and Human Services, what we did was to
apply the guidelines as outlined by the law and the OMB guide-
lines that were issued, and applied that to the work of the depart-
ment from the bottom to the top.
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After applying the law and the guidelines, with the guidance of
OMB in that process, we then came out with a number of people
that we felt that we could furlough, in the first instance, and the
number that would be required or excepted, as it were, to carry on
the work of the department, in the first instance, but understand-
ing, as outlined in our plan, that this was an evolving process, so
the number we began with might change after a period of time, de-
pending on the length of the shutdown.

Mr. Mica. Mr. Glynn, how do you see this? Is this adequate? Do
you see these guidelines as adequate? You prepared a more com-
prehensive response.

Mr. GLYNN. Well, as I indicated and as you mentioned, the De-
partment of Labor, along with several other agencies in our Appro-
priations Subcommittee, has had numerous opportunities, over the
last 10 or 15 years, to prepare shutdown plans because of the dif-
ficulty of getting our appropriation approved by October 1.

So we found the guidance issued by OMB adequate. 1 think per-
haps it would be fair to say that, over the years, a certain amount
of boilerplate has been developed. In terms of how the shutdown
plans have been developed by our department and reviewed by
OMB, we chose to submit to OMB a full plan, with all the
boilerplate attached. It sounds like, at HHS, they recognized that
perhaps OMB had a certain amount of this because it has been
done over the years.

So I'm not sure that there’s as much difference, in terms of the
two documents, as it might appear at first blush.

Mr. Mica. The other question I had is with some of the rationale
for closing down certain functions, and then with some of the sta-
tistics that have been quoted. Mr. Broadnax, did you say that there
were 1,500 or 15,000 deadbeat dad requests a day?

Mr. BROADNAX. Fifteen to twenty thousand per day.

Mr. MIcA. Per day. That would be 3 million a year?

Mr. BROADNAX. This is through the referral service.

Mr. MicA. Three million a year?

Mr. BroADNAX. Well, these are calls coming in. So you could
have, you know, a call every day about the same person, presum-
ably, but that’s the number of calls coming in.

Mr. MicaA. Let me, if I may, go to the VA here. Mr. Brickhouse,
there seem to be some changes in what was essential and non-
essential, as far as what the administration considered essential on
one day versus another day. I believe the President decided to call
back 1,700 VA field staff and change this after your initial deter-
mination.

Did you have direction from the administration to make these
changes, or did you initiate this?

Mr. BRICKHOUSE. Mr. Chairman, when we developed our plan
that was submitted to OMB at the start of the shutdown, we out-
lined the numbers that we thought were appropriate. However, in
that planning, we planned for a shutdown perhaps in the neighbor-
hood of 3 or 4 days, at maximum. What happened on the last Fri-
day of the shutdown, when we began to look at our activities, we
recognized that perhaps, if this shutdown was going to go into
Monday of the next week, that we felt it appropriate to identify and
bring some additional people in.
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Mr. MiIcA. So you initiated that request rather than vice-versa?
It was a request to the administration and the President?

Mr. BRICKHOUSE. We initiated the request, yes.

Mr. Mica. And did any of you request changes as far as essential
and nonessential? You did, Mr. Robinson?

Mr. ROBINSON. Yes, sir, we did.

Mr. Mica. What was that?

Mr. RoBINSON. Well, similar to the VA, we reviewed our shut-
down plans, which, as indicated, have been longstanding across the
government, in light of the guidance that we received from OMB,
and we submitted a plan that indicated a certain nature of flexibil-
ity, because, based on the experience of the government, a short
shutdown had been the experience that our agency had been
through and the government had been through.

Our plan called for us to review, based on the length of the shut-
down, and we had initiated discussions during the week of the
shutdown with OMB, petitioning them to modify our plan.

Mr. Mica. Since the last shutdown, we have Defense and Treas-
ury; Postal has been passed. We have seven appropriations bills in
place. Have there been any additional requests from either OMB
or from the administration to redefine what is essential or non-es-
sential? If we get into a second shutdown, has there been any re-
quest to redefine the terms? Are any of you aware of anything?

Mr. GLYNN. Mr. Chairman, I would say OMB has asked us to re-
view the success and the lessons from the first shutdown, and
make any appropriate amendments to the plan, which does not
speak directly to the question, but we haven’t had to.

Mr. MicA. Did you have a deadline for submitting that?

Mr. GLYNN. I think it is due a week from tomorrow.

Mr. Mica. A little close, but I guess we’re looking at December
15th as the next possible day. That is a week from tomorrow, next
Thursday. .

Mr. GLYNN. Yes. Actually, I have the memo with me, if you want
to wait 1 second.

Mr. MicA. I think it is important that we find out what steps are’
being taken to see what services should be continued, what func-
tions should be continued, what personnel, and how these matters
should be handled.

Mr. GLYNN. I'm sorry. It is due to OMB on December 10th.

Mr. Mica. December 10th. Well, I have some additional ques-
tions, but I don't want to take all the time. I will yield now to the
ranking member, Mr. Moran.

Mr. MoraN. Thank you, Chairman Mica. The thing that I found
most troubling and disappointing about the way in which the exec-
utive branch reacted to the shutdown was the bizarre situation you
created on the first day of the shutdown, with everyone coming in
to work and then being told whether or not they were essential and
being sent back home again.

As far as I'm concerned that was inexcusable and, in fact, we
knew by the end of the prior week whether or not people should
be coming in to work.

It seems to me, when there was clear indication and plans being
put together in the last summer of this year, in July and August,
that we may very well reach a situation that could cause a govern-
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ment shutdown and, clearly, that very short-term continuing reso-
lution that was passed as of October 1st indicated we had a poten-
tial problem coming at the expiration of the first continuing resolu-
tion, there should have been contingency plans made for the first
day when you would have lapsed appropriations; and it appears
that there were not.

I just can’t imagine why you would create a situation where em-
ployees came in and were told to go back home again. It is demean-
ing, it is amateurish, it is irresponsible, et cetera.

Now, if you disagree, tell me, but I would like to know how that
situation developed at some of the larger agencies, and why—why
there were not contingency plans made by OMB and the White
House, and made available to the agencies and, if there were, why
they were not carried out.

Let’s start with Dr. Broadnax from the largest agency, I guess,
represented here, in terms of employees, a substantial number of
whom came in first day on Monday and were sent back home
again. Why?

Mr. BROADNAX. Congressman, there are roles for people to play
during that 3-hour period that you are talking about when people
came back in, and people secured their various areas depending on
the work that they were carrying out during that 3-hour period.

People weren’t just coming back in and sort of standing around
wringing their hands, as it were, but were actually working to se-
cure the areas where machinery was involved, or secure machinery,
and make other arrangements to get us into the full shutdown.

The full shutdown began 3 hours subsequent to those employees
having arrived, carried out their tasks and duties, and then were
sent home.

Mr. MORAN. What you are telling me is, for the first 3 hours of
the day, their services were considered essential, even though there
was no reimbursement for that effort available at the time.

See, the problem is, if we are going to operate within a strict
legal construct here, the only way you can justify any members of
the Federal work force going to work is to consider them essential,
and we have a definition of essential: the safety of human life and
protection of property. I guess the latter is probably what you used.

You would have to have some type of legal opinion, to get around
the Antideficiency Act, that these people were, at some point, es-
sential. In other words 100 percent of your employees you would
have to legally justify were essential at the time, for those 3 hours,
and then, all of a sudden, they are not essential.

I don’t know why that wasn’t done the end of the work week,
rather than waiting until not the 11th hour or the 12th hour, but
12:05, after the expiration period.

Mr. MuNoz. Could I?

Mr. MORAN. Yes, I would like for you to, Mr. Muifioz.

Mr. MuUNoOz. Sir, let me just say that I think OMB did an excel-
lent job of having a contingency plan, because we were on hold. We
were informed by OMB-—by Alice Rivlin in particular—that we
were to not notify anyone of a shutdown until we received notice,
and that could have been on Monday, we were told, so be on hold
for a possible Monday notification, or not until Tuesday.
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Now, I don’t know what went into the thinking as to whether or
not to not do it on Monday so that people don’t have to come back
on Tuesday but, as I understand it, OMB very much respected the
prerogative of Congress to decide whether or not, after midnight
Monday night, there was going to be—before midnight, there was
going to be anything.

A perfect example of that was, in fact, when the shutdown was
terminated, as we understand, in a period of a very few hours, set-
tlement was arrived at between the President and the Congress on
terminating the shutdown. I believe that was what was the think-
ing.
Second of all, there are certain legal procedures that need to take
place when you get into an orderly shutdown. Coming back Tues-
day morning was very positive for the Treasury Department and,
I may add, the legal authority that defines excepted and non-
excepted also says that you can maintain people for an orderly
shutdown.

We read that legally, based on our General Counsel’s opinion,
that, for the whole morning on Tuesday, the hours that it took for
people to close down the files and make sure that there is no risk
or exposures from their retiring from work.

Second, we have a legal obligation to give furlough notices in
writing, and have some indication of receipt of notice. All that was
taken on after we knew that the Congress and the President de-
cided not to agree that there was going to be some funding.

We think that that was probably the best way to approach it,
and we felt very comfortable. By Tuesday afternoon, there was a
good, clear communication as to who was going to stay and who
wasn’t.

At the Treasury Department, for example, sir, we have some
functions that are funded because they have a revolving fund, or
have other means of appropriations that would not be subject to
this furlough.

Nevertheless, because of the media communications, employees
sometimes got confused as to what is overridden and what isn't.
We made it very clear on Tuesday morning, and we made very ef-
fective use of Tuesday morning to hand out the furlough notices
and to make further communications to the employees.

Mr. MORAN. You just did an excellent job of defending OMB and
clarifying the situation, but there are some problems with it.

For one, we had a different situation on the Sunday when we ter-
minated the shutdown, and that was not comparable to what hap-
pened on Monday. Presumably, the White House knew whether or
not it was going to veto the continuing resolution it received, and
it certainly knew what the continuing resolution was going to look
like.

Now, I am not going to ask you that. That is OMB’s job, to ex-
plain why they didn’t act or why the President didnt give some
earlier indication, but I think it is a different situation that oc-
curred on the Sunday when the government shutdown ended.

I have the sense that some employees, even on Monday, knowing
that anybody that had been watching it closely would have known
that there was not going to be work on Tuesday for at least 40 per-
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cent of the work force, some of them did not know whether they
were essential or non-essential.

Now, did everyone in your respective agencies know whether
they were classified essential or non-essential on Monday? Is there
anyone who did not?

[No response.]

Mr. MoRrAN. Every agency represented here informed their em-
ployees as to whether they made the cut or not? That is true? Is
there any exception?

[No response.]

Mr. MoRraN. If not, forever hold your peace, I suppose. You want-
ed to say something further?

Mr. MUNOZ. Sir, the clearest indication to an employee is when,
in fact, they receive the furlough notice. That is the ultimate and
clearest. You don’t want to wait until that instant happens.

Mr. MoRAN. That is for sure.

Mr. MUNOz. We did have communications beforehand, so that
there would be some clear communications on that; but, according
to law and for all practical purposes, especially when you have a
very large agency spread around the country, the clearest indica-
tion was that Tuesday morning. It was an effective use of that
Tuesday morning, to give the written notice and further instruc-
tions of how to shut down their offices.

Mr. MoRraAN. It is just that, since it was so likely, by the end of
the prior week, it seemed to me, the planning should have taken
place certainly by that Friday through the weekend, and no ques-
tion about it, on Monday.

The other thing I want to get into, although I don’t want to take
time from my colleagues, but I think an important area of consider-
ation is whether those employees who had to stay at work, getting
reimbursed the same as their colleagues who were not at work,
whether there was ample communication so that those who were
on the job knew how to carry out not just their own function, but
the necessary functions of their colleagues.

That is the kind of forward planning that seemed to be nec-
essary. I have a lot of Federal employees, as you know, in my dis-
trict. I don’t have a sense that much of that took place, that it was
almost a shock to the vast majority of Federal employees that this
happened; they were really unprepared, and a lot of the people who
were left on the job didn’t know how to handle the responsibilities
i)f their colleagues who were not on the job. I think there are prob-
ems.

The best way to deal with this is to simply make sure everybody
stays on the job next time, and we don’t have one of these inane
furloughs and, if people are going to get reimbursed—which they
certainly should—then they be reimbursed for work that they per-
formed in the interim, and we are going to try to get that legisla-
tion through.

I do think there are some problems in the forward planning of
this situation which, at some point in advance of when it occurred,
was inevitable. Thank you, Mr. Chairman.

Mr. Mica. I thank the gentleman and yield now to Mr. Bass.

Mr. Bass. Thank you very much, Mr. Chairman. To follow on the
very last comment that Mr. Moran made, I think it can be observed
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that the issue of giving an employee compensation for time not
served on the job further exacerbated the humiliation of being
deemed non-essential and not going to work, then getting paid for
not going to work.

My question is a general question that any of you can address,
if you wish.

That is, do any of you have any specific suggestions for congres-
sional action that might clarify for you the definition of “essential”
versus “non-essential,” or even redefine the term, to establish bet-
ter procedures for implementing a shutdown, which may, in some
instances, be unavoidable, in order to address Mr. Moran’s question
about what happened to the employees during a specific period of
time, to establish consistency from one agency to the next so that
there aren’t different standards adopted in different agencies and,
last and, perhaps for some of us, most importantly, to mitigate—
to attempt to mitigate-——the impact—or the political impact—of a
shutdown so that a shutdown cannot, to the extent possible, be
used to make a political statement?

With that, I will just turn it over to anyone who wishes to ad-
dress those.

Ms. CHATER. I would like to address the question, if I might, sir,
from the sense that it is probably going to be difficult to be thor-
oughly consistent across agencies, because the nature of our work
differs so much.

For Social Security, for example, where we are an extremely cus-
tomer-focused agency, we had appointments to take care of, ap-
pointments to cancel, and now appointments to make up, in a very
one-on-one kind of activity. Our work is, therefore, different from
another agency that perhaps doesn’t deal with the public in a face-
to-face way.

While I think consistency across government is a good idea, I just
suggest that it might be difficult, based on the work we do and how
we do that work.

Mr. MUNOz. One suggestion I might have is, the thing that was
constantly in our mind at Treasury when we were planning this
was the criminal penalties that accompany any running afoul of
the Justice Department guidelines on this issue.

Given that there are criminal penalties, you run the risk, on the
one hand, that if you read the opinions too broadly, so that you try
to put everything under protection of property, you run the risk of
running afoul of those criminal penalties.

If you read it too narrowly, then you run into some of the exam-
ples that were cited earlier this morning in terms of the public
being harmed in some fashion because they didn't fall within the
guidelines—the criminal guidelines.

Mr. Bass. How many prosecutions have occurred under that,
since its inception?

Mr. MuNoz. Well, I am sure that, if there have been any, they
are not here today. [Laughter.]

I am not aware of any. Although, as a lawyer, 1 know that these
are very serious things and our good General Counsel that night
at the Treasury Department kept us aware that is the ultimate law
that we have to live by.

Mr. Bass. If nobody else has any comments, I will yield back.
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Mr. Mica. I thank the gentleman, and yield now to Mrs. Morella
for a question.

Mrs. MORELLA. Thank you, Mr. Chairman.

P'm curious—and, again, I would ask all or any one of you, or
multiples of whatever, who might want to respond. I am curious
about whether or not your shutdown plan would be altered if the
shutdown occurred because of the debt ceiling versus the lapse in
appropriations. Would it be different, or would it be the same?
Have you had any instructions from OMB or Justice on that?

Mr. MuNOzZ. We have had no instructions, but those would be
two very different situations.

1 Mz:?s. MoREeLLA. You anticipate that it would be a different proce-
ure?

Mr. MUNOZ. The shutdown that we went through had a constitu-
tional basis, based on Congress’s prerogative to appropriate or not
appropriate and, if appropriations were not granted, then we can
really not run afoul of that, lest we face criminal penalties.

If the government shuts down for another reason—a liquidity
point, it doesn’t have cash—my sense is—and I don’t know that we
would ever reach that point—my sense is that you don’t have the
same guidelines, the constitutional basis of appropriations. We may
have appropriations appropriated to us but, if there is no cash, my
sense is that the thinking would go differently.

To answer your first question, we have not received any guidance
on it, but instantly I see a very different standard by which you
would develop your plans.

Mrs. MORELLA. A difference. Would you all agree, first of all, that
you have not received any guidance on it?

Mr. MUNOz. Ma’am, can I just underscore, then, the point that
you made, and that some Members here have made also? That is
because the guidelines is not essential versus non-essential. If it
were, maybe there would be some great similarity. The guidance is
really whether you are excepted under the law or not.

Mrs. MORELLA. I don’t know whether it would be a greater im-
pact or not. [ mean, that would be an interesting point, also, for
any one of you to comment on.

Maybe I will address this one to Mr. Robinson. It deals with the
recall question. You indicated that there was a plan in place that
acknowledges the need to recall additional staff if the shutdown
continued beyond a week, and yet you had to go to OMB to discuss
recalling people.

Were these recalls in your initial plan? Were they reviewed by
OMB prior to the week of November 13th. Because what I sense
you are saying is that OMB approves our plan and then, if we need
to implement it, or part of it, or need a recall, we have to go back
Eu(gMB to get another part of it approved. Is this sort of like over-

Mr. ROBINSON. What I meant to indicate, Congresswoman, is
that our plan originally called for flexibility dependent upon cir-
cumstances. That is part of our plan that, as the circumstances un-
fold, we would reassess what needs we would have related to prop-
erty and safety, and modify our plan accordingly.

As the week proceeded, as I indicated, we determined that, in
fact, that was the case and that we needed to modify our plan. In
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doing so, we had to submit it to OMB, and that was the process
that we had undertaken.

l\grs. MORELLA. Do you think that is the most expeditious proc-
ess?

Mr. ROBINSON. Well, I have been in government 2 years now. It
is the only process I am aware of. [Laughter.]

I don’t mean to be flippant in my answer, but there certainly is
a tremendous amount of oversight in terms of what we do, not only
in terms of our necessity to work with the Office of Management
and Budget, but our necessity to work across the board.

It is, I think, important that we not only address the law, but
we address the requirements of the personnel issues that are in-
volved and, certainly, the Office of Management and Budget has
the expertise and the responsibility in that area.

Mrs. MORELLA. Yes?

Mr. MuNoOz. Ma’am, could I just add something?

Mrs. MORELLA. Yes, certainly.

Mr. MuNoz. In the last hypothetical, you posed the question of
would the plans differ any if there were a shutdown because of a
debt ceiling issue.

As I said, we have received no guidance on that, but I want to
re-emphasize, for those agencies that have appropriations already,
the debt ceiling really is not an issue as to whether you would face
a shutdown or not. It is a question of we still would have authority
to obligate the government to pay for the activities that take place;
so we don’t anticipate the hypothetical that you pose to be an issue.

Mrs. MORELLA. It might be wise to have some kind of a tentative
plan that is thought about when you get the OMB regulations with
regard to reporting for 3 hours on that morning, et cetera. That is
all spelled out in the OMB statement that was made, or was sent
to all of you.

I guess, Mr. Brickhouse, in regards to the 1,700 employees who
are being recalled to receive and come up with date benefit claims,
you stated that Veterans’ Affairs determined that the potential for
adverse effects of delays in receipt of applications qualified for an
exception under the Antideficiency Act.

I wondered if you might elaborate on why the Antideficiency Act
allowed for this recall and why the determination was not made
earlier? You began planning in August. Plans were set by Septem-
ber 30th. The shutdown happened in November, and you had to re-
call 1,700 people. I am just kind of mystified by it.

Incidentally, your percentage of furlough was, I think, the lowest,
wasn't it?

Mr. BRICKHOUSE. Yes. That is primarily because our primary
mission in the VA is to deliver health care and, in those areas, we
elected not to defer or delay any treatment in our hospitals that
we have, the 72 hospitals that we have across the Nation.

Mrs. MORELLA. You could not anticipate that?

Mr. BRICKHOUSE. In regard to your question, if I understand it
correctly, we did not anticipate initially the need for those 1,700
people. As I mentioned earlier, as we moved through the week and
saw this shutdown going longer than we had previously antici-
pated, we decided that it was necessary to bring in people to make
sure that they received and logged in claims.
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Now, it is a legal requirement, that we must date-stamp claims
that veterans submit to us, so we felt that it was necessary to bring
in those people to do that, and also answer questions and also deal
with telephonic inquiries about these matters.

We also felt so strongly about this that we asked OMB for per-
mission to, in essence, change our numbers. You are exactly right,
that they did come back and tell us that they felt that this was an
excepted function under the Antideficiency Act.

To answer your question, no, we did not anticipate it. However,
as we moved through the shutdown, we identified some areas of
concern in that area.

Mrs. MoORELLA. Then you went to OMB. Did you have to go to
Justice, too?

Mr. BRICKHOUSE. I think the Justice Department collaborated on
this particular issue, yes.

Mrs. MORELLA. With OMB. You determined that as the result of
discussions with them? Do you discuss it with them or you tell
them?

Mr. BRICKHOUSE. Yes, it was primarily through telephonic dis-
cussions with OMB, and we submitted written material on it, too.

Mrs. MORELLA. Fine.

Mr. BRICKHOUSE. I might add that we did not find that it was
any problem for us to have dialog with OMB. I think, as I recall,
that decision was made in a matter of hours, if you will, from the
time we submitted the request.

Mrs. MORELLA. I see. I am just trying to understand the process
and the anticipation of what concerns would arise and whether or
not you have an extra layer to go through and how well it is
planned. Thank you.

In the interest of time, I will yield back, Mr. Chairman. Thank
you.,

Mr. MicA. I thank the gentlelady, and recognize Mr. Horn from
California.

Mr. HorN. Thank you very much, Mr. Chairman. I have basically
two questions, and I want to followup on Mrs. Morella's question,
which was an excellent question in terms of a liquidity crisis, cash-
flow crisis, with regard to the debt ceiling.

One, Mr. Chairman, I would like to put a letter in the record
that a number of us wrote the President a month ago, that said if
we are serious about controlling the debt ceiling, we ought to freeze
nonessential travel, nonessential purchases, and deal with the not
absolutely essential workers.

Obviously, health care in the VA and others would be absolutely
essential workers, so you would not have to worry about that.

Perhaps that situation has passed. Perhaps it has not. I think it
is very clear, Mr. Muifioz, that a debt ceiling shutdown would be a
lot more serious, I think, than what we've gone through. You would
not be making up for lost pay. You couldn’t afford to do it. Am I
wrong on that? Is that your hunch or inclination?

Mr. MuRoz. Sir, on the hypothetical that was posed, there is an
assumption that the debt ceiling would also create a shutdown pos-
sibility. The possibility of that is very small, because that would be
a discretionary call.
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I am going to look to my legal counsel here, if he wants to correct
me, but once we have appropriations in place, we have a respon-
sibility to continue working. If there is a liquidity question, then
the question is as to whether or not or when you are going to get
paid, but we still have an obligation to continue working, and there
is an obligation of the government to pay.

There would not necessarily have to be a shutdown of govern-
ment operations.

Mr. HORN. Well, there is something, Mr. Chairman, you might
want to consider. It seems to me it is an important question and
you ought to give some guidance on that.

Let me get to my two basic questions, and I would like to ask
this of all of you, since you are under oath. Either directly or indi-
rectly, prior, during, or since the shutdown, did any member of the
White House staff influence what categories of workers you stated
were non-essential or essential, and that includes OMB staff, who
said, “We are getting the word from the White House”? Anybody?
Let’s just get a “Yes,” “No” answer.

Mr. BROADNAX. No.

Mr. HORN. No.

Mr. ROBINSON. No.

Mr. HorN. No.

Mr. GLYNN. No.

Mr. HorN. No.

Mr. BRICKHOUSE. No.

Mr. HorN. No. How about you, Mr. Mutioz?

Mr. MuNoz. No.

Mr. HORN. No. Commissioner Chater?

Ms. CHATER. No.

Mr. HorN. All right. You are probably the wrong people. We
ought to be asking the Cabinet officers that. [Laughter.]

Now, for the hearing record, I would just like to have filed, of
those on the staffs reporting to those at and above the bureau
chief, administrator level, institute head level, comparable levels,
for the categories such as public affairs, management, human re-
source personnel, general counsel, et cetera, the traditional staff-
agencies, I would like to know, one, how many people are qualified
at that level, what percent were determined non-essential or essen-
tial?

Of those in direct contact with the customer taxpayer, such as
Social Security Administration and the Immigration and Natu-
ralization Service, how many were actually furloughed? I need an
absolute number of how many are there and then what percent
was essential, non-essential, in terms of direct customer contact.

Based on 30 hearings I've held this year on the Government
Management Subcommittee, there is no doubt in my mind that,
since President Eisenhower, regardless of party, we have had a
thickening of government, as Professor Light calls it, and we have
a bloated staff level at the commissioner, the bureau chief level, on
up, that you would not have recognized 30 years ago.

It does not relate to increased appropriations, it does not relate
to a growth in population. It just relates, regardless of party and
power, to the bloated nature of staff that, frankly, are crippling you
more than helping you.
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I would like to get that in the record, Mr. Chairman.

Mr. MicA. Mr. Horn, how did you want them to respond?
Mr. HORN. I just want them to respond in writing.

Mr. Mica. OK.

Mr. HorN. We will put it in the record.

[The information referred to follows:]
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Mr. Mica. I think we could spend the rest of the day doing the
calculations here. [Laughter.]

I appreciate your understanding. As we wrap up this panel, I
have a couple of questions.

First of all, Mr. Glynn, under DOL, you estimated the cost at
$7.3 million. Was that for personnel alone? I ask that question, be-
cause each of you incurred costs and you paid people after the fact.

I notice that the Office of Personnel Management has released a
guideline as far as the subject of pay and leave treatment of em-
ployees affected by a lapse in appropriations, and this guideline al-
lows for payment of overtime not worked.

It is bad enough that they did not work in the first place, but
got paid, or were not allowed to work; but I wonder, Mr. Glynn,
was any of this $7.3 million paid in overtime?

Mr. GLYNN. I am not aware of any, Mr. Chairman, but we would
be happy to double check.

Mr. Mica. Has anyone paid overtime since, according to these
guidelines, that we pay overtime for not working in the time that
we did not work in the first place?

[No response.]

Mr. Mica. I would like each of you to check that. I think it would
be interesting.

[The information referred to follows:]

The Social Security Administration has not paid overtime to any employee for
overtime work not performed during the furlough period.

Mr. MicaA. Also, as far as VA is concerned, Mr. Brickhouse, it is
my understanding that you kept on all field people in the hospitals,
and there was no differentiation between different types of person-
nel activities there. For example, while you had some claims proc-
essors for disabled veterans who were not kept on, the gardeners
at the VA hospitals were, in fact, deemed essential.

Mr. BRICKHOUSE. Congressman Mica, if I may, we did furlough
in excess of approximately 20,000 people in our health care delivery
system.

Mr. Mica. I have reports that gardeners and lawn care personnel
were kept on and claims processors for disabled veterans were fur-
loughed. Of course, I guess they were called back. Can you check
that for us?

Mr. BRICKHOUSE. Sure. I would be glad to.

[The information referred to follows:]

Over the past 10 years, significant numbers of facilities throughout the Veterans
Health Administration have contracted out for their gardening and lawn care activi-
ties (i.e., services are provided by businesses in the private sector rather than by
Fovernment employees). Many of these contracts were already paid for, which al-
owed contractors to continue to work. After the shutdown extended for several
days, depending on the part of the country involved, it may have been necessary
to call back either contractor or in-house personnel to provide maintenance required
to prevent loss of landscaping previously installed with taxpayer dollars.

Mr. Mica. I would like to know. Then, as far as PR shops, did
all of you keep your PR shops open or was there a decrease in the
staffing of the Public Affairs Offices? Mr. Broadnax.

Mr. BROADNAX. There was a very, very sharp decrease. There
were several people kept to help the Secretary stay in touch with
the employees throughout the department on a daily basis.
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Mr. Mica. You had some down. How about you, Mr. Robinson?

Mr. ROBINSON. There was a very sharp decrease.

Mr. MicA. Mr. Glynn.

Mr. GLYNN. A very significant reduction.

Mr. Mica. Mr. Murioz.

Mr. MUNOZ. A significant reduction.

Mr. BRICKHOUSE. Very significant reduction.

Ms. CHATER. The same, a significant reduction.

Mr. Mica. OK. The other general question, I noticed that there
were a variety of plans. For example, in Social Security, you pre-
pared a plan for a 2-week shutdown, and it seemed like some of
you had a shutdown for a shorter period of time.

Was there any continuity? You did 2 weeks; is that correct?

Ms. CHATER. Well, we started, in our contingency planning, sir,
with the notion that we could have a smaller number of people ex-
cepted in the beginning of the shutdown; and, not knowing, of
course, how long it would take, we made another plan, consistent
with our objectives, for what we might do at a later time.

While a 2-week duration was sort of a talking period, it was
never meant to be specifically contingent on 14 days, it was to be
what happened based on our experience.

Mr. MicA. You had a short-term and a longer-term?

Ms. CHATER. That is about it, Mr. Chairman.

Mr. Mica. What about you, Mr. Brickhouse?

Mr. BRICKHOUSE. In the VA, our initial plan was that the shut-
down would not go longer than 1 week and, as we have talked
about, that is why we started making changes.

Mr. MicA. We had some problems there. Mr. Muiioz.

Mr. MuNoOz. We looked at short and longer term, and longer
meant beyond 10 days.

Mr. MicA. In your volume, Mr. Glynn, what did you plan for? I
haven’t read the whole thing, but am going to take it home tonight
and go through it. Go ahead.

Mr. GLYNN. As long as you don’t ask me if I've read the whole
thing, Mr. Chairman. [Laughter.]

We anticipated a shorter-term shutdown when we put the plan
together, although we had started thinking about the implications
of a longer shutdown as the shutdown unfolded.

Mr. MicA. This really is just for short-term. Mr. Robinson.

Mr. ROBINSON. As I testified, short-term longer-term, sir.

Mr. Mica. OK. Mr. Broadnax.

Mr. BROADNAX. Short-term and long-term.

Mr. Mica. In your two-page summary, with a 30-page addendum.
Well, those are, I think, some of the questions that I had.

Oh, there is one other area, too. In multi-year funding, for exam-
ple in HUD, there are some programs, I think, that have multi-
year funding, and some of these, I understand, were closed down.
What was the rationale for that, where the funds were there that
they were closed down, anyway? Because you had the biggest close-
down, didn’t you, Mr. Robinson?

Mr. RoOBINSON. I understand that is the case, sir. Our thinking
was that we would apply the law in terms of property and safety,
and we attempted to do that.
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Funding in many of these multi-year programs is done on what
we call a lock-box basis, so the recipients have a line of credit
against which they draw down funds, and so funds would have
flowed, over a period of time, out of these lock-box situations.

In a short circumstance, we would have been able to cover fund-
ing, or funding would have been covered through that lock-box
process.

Mr. MicaA. You still closed them down, anyway?

Mr. ROBINSON. The lock-box process requires us to maintain a
number of systems in order to do that and, in our longer-term proc-
ess, we were bringing back people to maintain those systems.

Mr. Mica. I think Mr. Fazio wants to talk to you later. The other
panelists, did you have any other areas where there was a continu-
ation of funding in a multi-year fashion?

Mr. BROADNAX. In our case of Medicare, it is a trust fund, so the
trust funds were there.

Mr. Mica. You kept everything going in Medicare?

Mr. BRoaDNAX. Well, no, we did not. In terms of the applications,
taking applications, initially we did not.

Mr. MicA. Then you changed?

Mr. BrROADNAX. We thought, if we go longer-term, we would
begin to take them.

Mr. Mica. OK.

Ms. CHATER. For Social Security, I would answer the same way.

Mr. MicaA. Yes. ‘

Ms. CHATER. We have a trust fund, of course, which we interpret
as an indefinite appropriation and, for our second program, the
Supplemental Security Income program, we are forward funded for
the first quarter of the year, so we could continue functioning until
December 31.

Mr. Mica. In some of the activities that have multi-year funding
or are self-funding, we should possibly look at those categories for
future reference in functions to be continued.

Mr. MoRrAN. Excuse me.

Mr. Mica. Mr. Moran.

Mr. MoRraN. Following up on that, I appreciate the fact that I am
the only Democrat here, so I would make an urgent plea that we
at least extend the current continuing resolution that is currently
in effect for at least another month.

The reason for making it at least 30 days deals with several rea-
sons, but I think foremost is something that the chairman was get-
ting at, and that is the grant funding. It extends far beyond the
lives of Federal employees.

If, for example, we don’t have adequate funding at the beginning
of the year, we would not be able to issue the grants for Medicaid,
Aid For Dependent Children, social services, foster care, adoption,
and so on. That is a matter of billions of dollars and, more impor-
tantly, millions of people who are wholly dependent, in many cases,
upon those Medicaid and cash assistance grants—the very poorest,
the very neediest in our country.

There wasn’t a problem this time because, since it occurred in
November, the original or continuing resolution enabled you to pay
thi)se grants out to the States October 1st, the beginning of the fis-
cal year.
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The second quarter would occur as of January 1st and, if there
is not an adequate continuing resolution, then the lives of tens of
millions of people are going to be adversely affected.

I am both sending a message to my colleagues, but also raising
an issue that I think perhaps you should address, particularly Dr.
Broadnax, on behalf of the Department of Health and Human Serv-
isces, because those are probably the largest grants that go out to

tates.

I don’t know what happens if the AFDC payments are not made
and Medicaid and Title 20 and foster care and the like. That could
be a disastrous shutdown to the people who can afford it the least.

Dr. Broadnax, could you respond to that?

Mr. BROADNAX. I agree with the Congressman’s description. It
would be very, very painful for the recipients, but also place the
States in great difficulties, because they are our partners in terms
of administering many of the programs that you have described.

As I said in my formal testimony, this is something we hope to
avert at all cost.

Mr. MoraN. Thank you. The legislation that I referred to, that
I would hope we could get passed, that would keep Federal employ-
ees on the job in the event of lapsed appropriations, does not cover
this eventuality because, clearly, that would not provide adequate
funds for your grants and, while they may be on the job, in the ab-
sence of a continuing resolution, we clearly would have to suspend
those payments; and I don’t see any way we could possibly pass
legislation that would get around that.

I have heard various versions of short-term continuing resolu-
tions. They don’t share their entire strategy with us all the time.
In fact, we don't know, oftentimes, until the very last minute, what
the plan is. I would urge the leadership of this body to propose an
extended continuing resolution that gets us through early January,
so that those grants can be made.

With that point, maybe we should move on to the next panel, Mr.
Chairman.

Mr. Mica. I thank the gentleman. Mrs. Morella has requested
one additional question.

Mrs. MORELLA. Thank you. Right. I just wondered, Mr.
Broadnax, since I talked about medical research in my opening
statement, if you might tell us about what research activities did
continue during the shutdown, and how the determination was
made in terms of what research activities should be continued or
not.

Mr. BroaDNAX. First of all, Congresswoman, let me say that our
approach to particularly the NIH and the National Institutes was
to discuss, of course, the broad guidelines with the scientific and
medical leadership there, but to have those best qualified, then, to
guide our hand, or to guide the process, if you will, in terms of im-
plementing those guidelines as related to the various institutes and
the research taking place therein.

Where research was in progress and, to cease or to shut that re-
search down it would have been destructive to it, arrangements
were made to keep it going. It was on a case-by-case basis that
those decisions were made. The attempt was not to be destructive
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to any research or trials or so forth that were in progress during
the shutdown, so those would have been kept going.

Mrs. MORELLA. It was done on a case-by-case basis, which means
that it tends to be arbitrary, somewhat capricious, because I know
of a lot of researchers who were so frustrated because they really
felt they had to get back to the laboratory to continue with the re-
search which, again, was going to pay off in terms of health, as
well as financially, too.

I guess that is a problem that you face in the medical field.

Mr. BROADNAX. It is a big problem. We do not like to be in the
position of looking at a researcher across his or her bench and say-
ing that we do not think that his or her research is important, as
we don’t want to be looking across that bench saying that any of
our employees are not essential; but it is on a case-by-case basis,
and I said we do it in collaboration with the scientific and medical
leadership within the various institutes.

Mrs. MORELLA. A mention had been made of trust funds for So-
cial Security. The Medicare trust fund, how would you feel about
using that for the new Medicare recipients or clients, because you
held off signing them up under the shutdown, right? Could you not
have used trust fund money for that?

Mr. BROADNAX. Yes, we could. As I said before, we were about
to. Remember, I said we had a short-term and a long-term plan.

Mrs. MORELLA. Yes.

Mr. BROADNAX. In the short-term, we were not receiving applica-
tions. We knew, in the longer term, because of the backlogs and the
destruction that now starts as a result of developing those back-
logs, that we would have to bring people back and start to take the
applications.

Mrs. MORELLA. [ think Mr. Horn probably wants to continue
with that question. Just one final point. I just wondered, did you
all come up with some plans for those employees that were consid-
ered non-essential, even though we hate that term?

Because they would call my office, panic stricken, about “What
do I do if I need money for cash-flow, even though I have an assur-
ance I?will be paid later? Do I file for unemployment?” What is the
status?

I know some of you mentioned hotlines were available. Did you
have anything that was kind of consistent, uniform that came,
whether it would be from OMB or whether you put it together and
met together, in terms of discussing how to ease the panic that peo-
ple had who had to pay mortgages and tuition and whatever? Does
anybody want to comment on it?

Ms. CHATER. Yes, 1 would like to respond to that, because I think
there were a number of initiatives that took place during this time.

First of all, for our employees, you have heard us testify that
many of the agencies set up a hotline for their own employees; and
ours was used to the maximum. We also prepared, on our own,
questions and answers about unemployment, when to file, whether
to file, the pros and cons of doing so. We made the applications
gvailable to all of our field office employees throughout the United

tates.

The hotline was for all 66,000 employees scattered all over the
country. I think it is important that we remember that not every-
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one of our Federal employees reads the Washington Post or watch-
es C—SPAN or CNN, and so there really was a need for much com-
munication, particularly outside of the Beltway.

We did that, and T know that many of the agencies represented
here and elsewhere put together very detailed communication
plans for their employees. Most of us have employee assistance pro-
grams that are ongoing.

I know that we had many psychological problems brought to our
attention because of the worries about payments and so on, and I
think we provided the best we could for that particular purpose.

I would also like you to know that there is a group of us called
the President’s Management Council that meets on a monthly
basis. It is chaired by Mr. Koskinen. In that President’s Manage-
ment Council, those of us who are responsible for managing agen-
cies have an opportunity to talk with each other.

In addition to the formal kinds of things that you have been talk-
ing about today, there was a great deal of informal communication
between and among us: “What did you do since you were here
longer than I?” “How would you handle this?” “How do you deal
with patient care, because were worried about our SSI bene-
ficiaries?” That sort of thing.

There was a great deal of concern, I think, expressed by the
agencies, and a wonderful informal system for sharing information,
as well.

Mrs. MORELLA. That sounds like a great idea, in terms of con-
tinuing the kind of networking and sharing ideas. It just seems as
though, maybe, from what you said, there also needs to be put into
effect some consistent policy for how to respond to the needs, real-
izing that some of them will be different from agency to agency, but
in general, so that you all have combined the information and have
it available.

Thank you, Mr. Chairman.

Mr. MicA. I thank the gentlelady and yield to Mr. Horn for one
final question.

Mr. HorN. Thank you, Mr. Chairman.

A number of my colleagues, including the chairman, have men-
tioned the subject of Medicare. I would just like to pursue a few
things on that.

As 1 understand it, new applications for Medicare had to be
turned away initially; is that correct?

Mr. BROADNAX. That is correct.

Mr. HORN. Now, Medicare does operate from a trust fund that
we all contribute into. Was the processing of applications paid for
from that trust fund?

Mr. BROADNAX. That is my understanding.

Mr. HorN. Would the Department of Health and Human Serv-
ices support legislation to make the costs of processing new appli-
cations payable from that trust fund when there has been a lapse
of appropriations, or do you need that authority?

Mr. BRoADNAX. As I understand it, by there being a trust fund,
that is why we were able to continue to operate because, under the
trust fund’s authority, even though there was a lapse, we could
continue to use trust fund dollars.
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Mr. HORN. What was the reason why we turned away Medicare
applications in the beginning?

Mr. BROADNAX. By when we applied the law, and the guidelines
as we interpreted them. That is why I said earlier on there was a
short-term and a long-term plan but, in the initial application, if
it was going to be a short-term shutdown, under the guidelines, as
we looked at issues related to health, safety, and the protection of
property, it was appropriate to have the first instance shutdown
and, by that, turning away the applicants.

As time went on then, applying those same guidelines, that logic
then shifted where, under the same set of guidelines, it was then
appropriate to entertain bringing people back to process those same
applications.

Mr. HORN. Was that shifting logic helped by a call from the
White House?

Ms. CHATER. No. No. Because we process applications for Medi-
care, I would like to say no.

Mr. HORN. You process them? OK. You are saying no, you got no
further guidance? It seems to me that is a fairly political hot potato
and, if I were sitting in the White House, I would say, “What nin-
compoop said we shouldn’t take applications in this area?”

Ms. CHATER. What you have to say about applications for Medi-
care applies, of course, to the fact that we didn’t take applications
for disability benefits or for new Social Security benefits.

I like to think of it a little bit like a leaky roof. If your roof leaks,
you can put a pot under the leak and collect the water, and you
can do that for a few days but, as the leaks magnify, and pretty
soon your whole roof is leaky, then you have a very, very damaged
house.

The assumption that we made in the beginning was that the fur-
lough would be very short-lived and we could do that in a short pe-
riod of time but, based on our experience, we know that backlogs
accumulate and, over time, there is no way we could implement the
intent of the trust funds if we keep delaying. Therefore, the Phase
2, or the plans came into play for recalling more employees than
we had in the first place.

In the case of Medicare, we send out a notice to beneficiaries a
month or so before they turn 65, and we ask the people to come
in ahead of time to give us ample time to process the applications.
There wasn’t an emergency. It's not as though somebody needed
Medicare tomorrow, because we hopefully would have them come
into the office a week or 2 weeks or a month ahead of time to file.

ﬂ"_l‘hat was the nature of the taking of Medicare applications in our
offices.

Mr. HORN. You are saying, Commissioner, that you made the de-
cision to reopen the application line for Medicare; is that correct?

Ms. CHATER. OMB, as far as I am concerned, reviewed our plans,
but I was responsible for making the decision about how to and
v‘i'lhen to recall additional employees to implement the trust fund
charge.

Mr. HORN. What did your initial memorandum or planning docu-
ment say as to the extent of a short-run shutdown? Are we talking
3 days, 4 days, 2 days, what?
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Ms. CHATER. We were working on a theoretical short-term, long-
term, never expecting that we would have to think about a long
term. In the beginning, for planning purposes, I think some of our
staff started to operate on a “What would happen if this went on
for 2 weeks?”

After the first day, when we realized that we had 28,000 applica-
tions that we couldn’t take and 200,000 telephone calls that we
couldn’t answer, we knew that it could never, ever go on that long
if we were to, indeed, carry out the intent of the law.

Mr. HorN. OK. The original plan, that there is such a thing as
a short run, was simply in error; is that correct?

Ms. CHATER. It was a short-term best guess based on some as-
sumptions.

Mr. HorN. In other words, as far as you are concerned, if we
went through this again—hopefully we won't, but if we did—you're
saying we should not be furloughing anybody that has anything to
do with these thousands of applications that pour into your admin-
istration, and that you handle, you say, for Medicare, that we
shouldn’t even have a 24-hour furlough?

Ms. CHATER. If we were to do this again, I would want to fur-
lough a very minimum number of our employees, because we are
now already behind; so it is not just the new cases that we
wouldn’t be able to process, it is the ones that we are now working
on with increased productivity to make up for what we lost.

Mr. HoRN. Yes. The short-term, long-term distinction really
makes no sense when it comes to this type of government oper-
ation; is that correct?

Ms. CHATER. It made sense in the beginning.

Mr. HorN. I don’t see that it made any sense. You knew that vol-
ume coming in every day. It hasn’t changed, presumably, over the
years.

Ms. CHATER. Well, one always suspects that a furlough would be
short-lived and, therefore, we can make do, because we only need
one bucket to catch the water in the leaky roof.

Mr. HORN. It is an interesting analogy, but it doesn’t have any
relationship to reality is my conclusion, after hearing the leaky roof
approach.

It seems to me, if you go through this again, we shouldn’t as-
sume it will be short. Unless the President signs on the appropria-
tions bill or the continuing resolution, it could be very long. How
do we know?

It seems to me, I would hope, the next time, we do not, on essen-
tial health services, shut down the operation, since there is a choice
to be made. I take it neither the President nor the Secretary of
HHS called and said, “What are you people doing over there?”

Ms. CHATER. The Secretary of HHS wouldn’t have called, in any
event, because we are now an independent agency.

Mr. HoORN. I know you are independent.

Ms. CHATER. However, I would say this to you.

Mr. HoRN. She does have HCFA, still.

Ms. CHATER. Yes, she does. My point is that one of the issues
that we have not really discussed in this whole problem has to do
with the interaction of agencies, the cooperativeness that we expe-
rience on a weekly basis. SSA can make some assumptions, but we
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have to work cooperatively with the Department of Health and
Human Services, as we do all the time.

We have also had to be in contact with the Immigration and Nat-
uralization Service, because we do a lot with INS. There is a whole
cooperative element within government that we need to pay atten-
tion to, as well.

Mr. HORN. Just to get the record complete, when I asked you the
question initially, Mr. Secretary, you really didn’t answer it. I take
it there was no influence—since the Medicare administration is
still in your agency—there was no influence from the President, the
White House, anyone else to get you to help unravel the mistake
of not taking applications?

Mr. BroapnNaX. As I said before, Congressman, I received no
phone call. We had a short-term, long-term approach. I understand
your concern and disagreement with that. I think we were operat-
ing off of history. That is all we had to guide us. History had dem-
onstrated shutdowns had been very short in duration. In the past,
some had been averted altogether.

That is why I said in my opening statement, I think the only way
we can be on solid ground here is to make sure we do everything
possible, both branches of government working together, to avoid
at all cost any shutdowns in the future.

Mr. HOrRN. We hope you are right.

Mr. MicA. I thank our panelists for their testimony today. We
may have additional questions, which we will submit in writing.
Time does not permit us to offer all the questions from both sides
of the aisle at this point.

I hope, Mr. Muiioz, you will also tell the Secretary of the Treas-
ury, Mr. Rubin, that we are carefully watching his raid on the em-
ployee retirement funds, and also extend our regards to him for the
holidays. We will be watching that issue. You will hear more about
that later on.

I would like to thank each of the panelists for their cooperation
and close with a comment that President Clinton and Vice Presi-
dent Gore made to all the Federal employees after the closedown.
I will just quote one line: “You remain good people caught in what
Churechill called ‘the worst system of government devised by the wit
of man, except for all others.””

Thank you so much, and we will excuse this panel.

I would like to welcome our second panel today. We have in our
second panel the Honorable John Koskinen, Deputy Director for
Management of the Office of Management and Budget; we also
have Christopher Schroeder, Deputy Assistant Attorney General,
the Office of Legal Policy, the Department of Justice; and we have
Allan Heuerman, Associate Director for Human Resources Systems
Service, the Office of Personnel Management.

Most of the panelists have been before us previously. If we could,
have everyone go ahead and exit, and get order in the hearing
room.

Most of you have been before us before and know it is the custom
ltno sgvear in our witnesses. If you will rise and raise your right

and.

[Witnesses sworn.]
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Mr. MicA. Thank you. Welcome back, Mr. Koskinen, the Office
of Management and Budget. As you know, we try to have you ab-
breviate your statement, and we will make your entire comments
part of the record. We welcome you, and you are recognized.

STATEMENTS OF JOHN A. KOSKINEN, DEPUTY DIRECTOR FOR
MANAGEMENT, OFFICE OF MANAGEMENT AND BUDGET;
CHRISTOPHER H. SCHROEDER, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, OFFICE OF LEGAL POLICY, DEPARTMENT OF
JUSTICE; AND ALLAN D. HEUERMAN, ASSOCIATE DIRECTOR
FOR HUMAN RESOURCES, OFFICE OF PERSONNEL MANAGE-
MENT

Mr. KOSKINEN. Thank you, Mr. Chairman. I may ask your indul-
gence to add a few seconds to my response, because I would like
to build into my oral testimony responses to some of the questions
that the panel has raised.

Mr. MicA. That is fine. Go right ahead.

Mr. KoSKINEN. I appreciate the invitation to appear today before
the House Civil Service Subcommittee to discuss the shutdown of
government service that occurred in the middle of November, be-
cause of the lack of appropriations.

The Federal Government shut down because neither a complete
set of appropriation bills nor a continuing resolution was enacted
in a timely way. The Constitution and the Antideficiency Act re-
quire that an agency only incur obligations to make payments
when the Congress has passed and the President has signed either
an appropriation bill for the agency or a temporary appropriation,
known as a continuing resolution.

I think at this point I would like to make a couple of points clear
that I am sure the committee understands.

First, as Mr. Mufioz noted, the law is very clear that it is a viola-
tion of the criminal law to, in fact, misapply the Antideficiency Act.

Second, the Congress made it clear, after the last shutdown in
1990, by adding the word “imminent” before a “threat to life or
property,” that the act is to be applied narrowly.

Third, I would like to note that it is not a matter of choice by
the agencies whether they might do something they would like to
do, nor can the agency respond to the interests of anyone. The
questions are, what are the legal guidelines, what are the applica-
ble guidelines, and how is the law to be interpreted and applied?

The failure to enact an appropriation bill has resulted in sub-
stantial cost to taxpayers and degradation of government services.
The clearest lesson to be drawn from the recent government shut-
down is that it should not be allowed to happen again. Disputes
over budget priorities should not be resolved in a crisis atmosphere
in which Federal workers and recipients of government services are
needlessly harmed.

With regard to the governmentwide impact of the shutdown, we
asked the agencies to submit preliminary estimates of the effects
of the shutdown on their operations and the resulting costs. The
monetary costs are currently estimated at more than $700 million,
with approximately $400 to $450 million of that being payroll costs
for furloughed employees.
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Significant additional costs, that cannot be determined at this
time, include interest payments to third parties required under the
Prompt Payment Act and the Cash Management Improvement Act
when the Federal Government does not pay its bills on time. There
will also be additional personnel costs necessary to deal with the
backlog of work resulting from the shutdown.

As significant as the monetary costs are the denial of basic and
important services to the American public. Millions of Americans
were inconvenienced or will be delayed in the receipt of payments
and benefits to which they are entitled.

Some agencies and activities were already funded and, therefore,
were allowed to continue to function during the shutdown. For ex-
ample, the Department of Agriculture did not shut down, because
its appropriation bill had been enacted into law. The U.S. Postal
Service did not shut down, because it is funded through fees.

A major exception to the prohibition against incurring an obliga-
tion without an appropriation is for emergency actions to protect
against imminent threats to life or property.

For the record, I would like to clear up a very unfortunate use
of the terms “essential” and “non-essential,” which, unfortunately,
we've continued to talk about this morning. These terms do not ap-
pear anywhere in the statute. I would emphasize that: these terms
do not appear anywhere in the statute.

When there are no appropriations, all employees are furloughed,
except for those performing activities that provide for national se-
curity, relate to the conduct of foreign relations, provide for con-
tinuing mandatory benefit payments and, most importantly, which
covers most of the workers we are talking about, are engaged in
emergency activities to protect life and property—for example,
medical care of inpatients and emergency outpatient care.

If the distinction were between essential and non-essential, no
employees would have been furloughed. In light of this subcommit-
tee’s long interest in, and backing of, a properly supported work
force, I know that you will join me to ensure that, henceforth, the
shutdown distinctions are between emergency and non-emergency
employees.

As under past administrations, the Office of Management and
Budget was responsible for preparing for the possibility of a shut-
down. During the summer, in light of the delays in congressional
actions on virtually all appropriation bills, speculation increased
about a possible government shutdown due to a funding hiatus.

As a result, Director Rivlin asked me to lead a working group to
prepare for an orderly shutdown. This group was composed pri-
marily of OMB staff but included outside representatives from
agencies such as the Department of Justice.

Director Rivlin asked the Attorney General for advice regarding
the permissible scope of government operations during a lapse in
appropriations because, as I noted earlier, after the last shutdown
in October 1990, Congress had amended the Antideficiency Act to
insert the word “imminent” before the words “threat to life or prop-
erty.”

On August 16, 1995, the Office of Legal Counsel in the Depart-
ment of Justice updated the 1981 opinion of the Attorney General
interpreting the law pertaining to government operations during a
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lapse in appropriations. On August 22d, Director Rivlin asked that

the heads of all executive departments and agencies send OMB up-

dated contingency plans to deal with a funding hiatus based on the

!}98t1. Attorney General’s opinion as updated by the Department of
ustice.

There has been a tone of irony in this hearing. On the one hand,
we have been accused of planning too far ahead and providing too
much planning and, on the other hand, we have been accused of
not providing enough planning. Let me make a few things clear.

Chairman Clinger referred to the July 26th advice to the agen-
cies from Director Rivlin. That advice clearly states, as does the
subsequent advice on August 17th, that the advice there to the
agencies was with regard to the ultimate impact of declines as a
result of appropriation bills that might be passed. Neither of those
guidances asked for updated shutdown plans. The actual request,
as noted in my testimony, came on August 22d.

Questions have been raised about inconsistences, across the
board. As noted by Administrator Chater, inconsistencies are built
into the operation of the government,

Social Security is forward funded, has a continuing obligation
and, therefore, historically, limited administrative functions have
been implied from those facts to be appropriate. VA benefits are
appropriated.

In the absence of an appropriation, there is no ability to imply
an exception for employees, unless there is an emergency. You
talked about the Civil Service Retirement Fund. The Civil Service
Retirement Fund continued to operate because, in fact, those oper-
ations were paid for by the retirement fund.

As we go across-the-board, the inconsistencies arise not because
of a difference in view of the agencies, but because of a difference
in téhe legal and financial situations of the programs being consid-
ered.

When agencies were asked to review their plans, they were told
to assume a short shutdown, with the understanding that plans
would need revision in light of a more protracted shutdown, and
might need to be adjusted for unforeseeable circumstances.

OMB assumed that this was appropriate, because shutdowns,
since 1981, had averaged 2 days. With the participation of the De-
partment of Justice, we reviewed the plans for general conformity
with the Attorney General’s opinion and governmentwide consist-
ency.

The working group also developed a common set of questions
with appropriate answers for distribution to the agencies. These
materials were integrated with those developed by the Office of
Personnel Management for employment issues, such as the impact
of furloughs on employees’ pay, leave, and benefits.

Fortunately, a continuing resolution was enacted before the be-
ginning of the fiscal year, providing funding through November
13th. Again, we asked for plans on August 22d, planning for a po-
tential shutdown on September 30th, 6 weeks in advance.

I might note, in passing, that one of the reasons we were plan-
ning in advance was the Speaker of the House had made it clear
in April and June that his plan was, in fact, to shut the govern-
ment down.
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However, by November 9th, only two appropriations bills had
been enacted for fiscal year 1996. Therefore, Director Rivlin in-
formed the heads of executive departments and agencies that it
was possible the Congress would not pass a second acceptable con-
tinuing resolution by Monday, November 13th.

With regard to Congressman Moran’s very good question about
what happened on the 13th, on November 9th, there is guidance
the committee has a copy of from Director Rivlin advising the agen-
cies that they should review their shutdown plans and ensure “that
your employees are properly informed.”

On November 13th, we advised the agencies that there was great
risk that there would not be a continuing resolution. I would re-
mind the committee, in response to Congressman Moran’s question,
that the continuing resolution, or the appropriations in the continu-
ing resolution, did not expire until midnight Monday. We, there-
fore, were obligated through the night on Monday to see what the
Congress would do.

On many occasions in the past, the Congress has actually acted
the day after the appropriation.

The judgment was made that, rather than furloughing employees
and having no one here on Tuesday in the face of a potential con-
tinuing resolution, we should behave as we had historically always
done, which was to bring everyone in, with notification beforehand
as to who were going to be emergency employees and who were not
going to be designated emergency and, if there were no continuing
resolution on Tuesday morning, by the middle of the day, in an or-
derly shutdown, activities would be shut down and those would, in
fact, be obligations incurred by the government for the employees
through the time that they spent working on that day.

On the morning of November 14th, Director Riviin advised the
agencies to proceed with the shutdown in the face of the absence
of a continuing resolution.

As the shutdown continued for an unprecedented period of
time—and I think that is one of the things this committee should
bear in mind, that Congress had never in history caused the gov-
ernment to shut down for more than 2 working days—by the time
we got to Thursday and Friday, we were in uncharted, unprece-
dented history. The Congress, for the first time, had shut the gov-
ernment down for a period of 4 working days, heading into the
weekend.

As the shutdown continued, agencies were asked by OMB to re-
view the implementation of their plans in case of developing emer-
gency situations. As a result, on Friday, November 17th, the Social
Security Administration and the Veterans Administration received
approval to call back a number of personnel to work on Monday,
November 20th. On Sunday, November 19th, HUD and the Depart-
ment of Defense announced plans to recall a number of other work-
ers to address developing emergencies.

I am sorry that Congressman Horn is not here. The question has
been raised, “Isn’t it inconsistent to say that someone is not an
emergency employee on the first day and then, on the fifth day, de-
termine that they are?”

I think Administrator Chater’s response is exactly right. The law
imposes a criminal fine and a criminal penalty on anyone who
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over-interprets the act. It is logical to assume that what is an
emergency on the 1st day may not be an emergency on the 4th day
and, conversely, what you can tolerate for a day or two becomes in-
tolerable with the passage of time.

There is no way in response to Congressman Horn’s question,
that if we do it again, we will plan on a day-by-day basis if there
is a shutdown and, for the first 2 or 3 days we will, in fact, have
a shutdown, depending upon who are emergency employees, in
functions for the first 2 or 3 days.

If we go for a longer period of time, I would expect that the agen-
cies would continue to monitor and review their plans and, after 5
or 7 days, we would have additional determinations made as to
who is now an emergency employee and who is not an emergency
employee.

In some areas like parks, you may have an emergency activity
for the first 3 days, shutting the parks down, at which point you
then can have those employees furloughed because they are no
longer engaged in emergency activities.

Therefore, I think it is important to bear in mind that it is not
a sign of inconsistency on the part of the agencies that determina-
tions continue to be made, especially as we move into unprece-
dented territory. If we started again, I think that we would find,
in the cases of HUD and other places, that for the first day or two
we could tolerate the situation in a way that we could not tolerate
at the end of 5 or 7 days.

You asked how our determination would differ if the lapse of ap-
propriation were to last another 10 days, 30 days, or even 90 days.
I would like to stress—and I cannot stress it too hard—that a shut-
down of more than 2 weeks would be so disruptive that it should
not even be considered.

In such extreme circumstances, the hardship to all Federal em-
ployees—emergency and non-emergency—as well as military per-
sonnel, all Federal contractors, grantees, and anyone else dealing
with the Federal Government, with the exception of recipients of
certain mandatory benefits, none of whom would receive payment,
would be without precedent.

Again, I would remind the committee that there is an assump-
tion that, if we bring back a furloughed employee to perform an
emergency function, that that solves the problem.

As we noted on that weekend, we were about to move beyond a
situation of who were emergency employees and who were not, and
deal with the situation that the government had no money to pay
either the emergency employees or the non-emergency employees,
was about to have no money to pay the military employees, was
about to not have money to pay any bills that were not subject to
appropriation.

The Antideficiency Act does not allow us to make payments. The
Antideficiency Act, in emergency circumstances, only allows us to
incur the obligation to have workers and contractors performing
emergency activities. We have no authority to pay them. We have
no funds to pay them, because of the lack of an appropriation.

Mrs. MORELLA [presiding]. Mr. Koskinen, your testimony is very
valuable to us, but we only have about 6 minutes to vote.

Mr. KOSKINEN. Can I just close, then, with my last sentence?
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Mrs. MORELLA. I will let you close with the last sentence, and
then we will recess for 15 minutes.

Mr. KOSKINEN. Shutting the Federal Government down is a seri-
ous matter, with substantial costs and significant dislocations for
the American public. For more than 200 years, major budgetary is-
sues between the Congress and the executive branch were settled
without major disruptions in government operations.

Our goal should be to emulate that minimum standard of suc-
cess. If that goal is unattainable, we should at least not subject the
country to another shutdown this year.

Thank you, Madam Chairman.

[The prepared statement of Mr. Koskinen follows:]
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Chairman Mica and Members of the Subcommittee:

I appreciate the invitation to appear today before the House Civil Service Subcommittee
to discuss the shutdown of government service that occurred in the middle of November because

of lack of appropriations.

The Federal government shut down because neither a complete set of appropriations bills
nora 'continuing resolution was enacted in a timely way. The Constitution and the Anti-
Deficiency Act require that an agency only incur obligations to make payments when the
Congress has passed and the Presider;t has signed either an appropriation bill for the agency or a
temporary appropriation known as a continuing resolution. This failu're to enact appropriations
bills resulted in substantial costs to taxpayers and degradation of government services. The

clearest lesson to be drawn from the recent government shutdown is that it should not be allowed
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to happen again. Disputes over budget priorities should not be resolved in a crisis atmosphere in

‘which federal workers and recipients of government services are needlessly harmed.

Government-wide Impact of Shutdown

We asked the agencies to submit preliminary estimates of the effects of the shutdown on
their operations and the resulting costs. The monetary costs are currently estimated at more than
$700 to $750 million with approximately $400 to $450 million of that being payroll costs for
furloughed employees. Significant additional costs that cannot be determined at this time
include interest payments to third parties required under the Prompt Payment Act and the Cash
Management Improvement Act when the Federal government does not pay its bills on time and

additional personnel costs necessary to deal with the backlog of work.

As significant as the monetary costs are the denial of basic and important services to the
American public. Millions of Americans were inconvenienced or will be delayed in the receipt
of payments and benefits to which they are entitled. The following examples of services delayed
or denied during the shutdown is illustrative only and does not represent a comprehensive audit

of the costs and impacts on services of the shutdown.

° The Social Security Administration was forced to turn away 112,000 claim applications,
212,000 requests for new or replacement Social Security cards, 360,000 individual office

visits, and 800,000 toll-free phone calls for information and assistance.
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40,000 individuals were delayed in enrolling in Medicare.

More than two million visitors were denied access to National Park Services facilities.

More than 80,000 passport applications were delayed.

More than 80,000 visas to visitors who spend an average of $3,000 on their trips were

delayed with a negative impact on airlines, hotels, and tourist facilities.

Veterans Benefits offices were closed to "walk-in" veteran clients, pending claims for
compensation, pension, education and vocational rehabilitation were not processed, and

payments of GI Bill education checks and insurance death claims were not processed.

Customer Services at the Internal Revenue Service were halted for four days. More than
400,000 calls were not answered -- built-up taxpayer demand will restrict the IRS" ability
to respond in a timely manner. More than 80,000 walk-in requests were not met and as a

result taxpayers were delayed in obtaining tax forms or other account assistance.

Because verifications of Social Security numbers (at SSA) and immigrant status (at INS)
could not be carried out, processing of Federal college aid applications were delayed for

80,000 students and families.
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L "Deadbeat Dads" received a four-day holiday as the referral of 80,000 cases to the

Federal Parent Locator Service was delayed.

3 More than 10,000 home purchase loans and refinancings totaling $800 million worth of
mortgage loans for moderate-and low-income working families nationwide were delayed

by the closing of the Federal Housing Administration.

° More than 160,000 National Guardsmen did not drill over the weekend.

Some agencies and activities were already funded and therefore continued to function
during the shutdown. For example, the Department of Agriculture did not shut down because its
appropriation bill was enacted into law, and the U.S. Postal Service did not shut down because it
is funded through fees. Basic functions of the Courts and the Legislature continued to function
as Constitutional arms of the government. The major “exception” to the prohibition against
incurring an obligation without an appropriation is for emergency actions to protect against

imminent threats to life or property.

For the record, I would like to clear up a very unfortunate use of the terms “essential”
and “nonessential.” These terms do not appear anywhere in the statute. When there are no

4
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appropriations, all employees are furloughed except those performing emergency activities that
(1) provide for the national security; (2) relate to the conduct of foreign relations; (3) provide for
continuing mandatory benefit payments; and (4) protect life and property, for example medical
care of inpatients and emergency outpatient care. If the distinction were between “essential” and
“nonessential,” no employees would have been furloughed. In light of this subcommittee’s long
interest in and backing of a properly supported Federal work force, I know that you will join me
-to ensure that henceforth the shutdown distinctions are between “emergency” and “non-

emergency” employees.
: e in Pre i Execution of Shutd

As under past administrations, the Office of Management and Budget was responsible for
preparing for the possibility of a shutdown. During the summer, in light of the delays in
Congressional action on virtually all appropriation bills, speculation increased about a possible
government shutdown due to a funding hiatus. As a result, Director Rivlin asked me to lead a
working group to prepare for an orderly shutdown. This group was composed primarily of OMB

staff, but included outside representative from agencies, such as the Department of Justice.

Director Rivlin asked the Attorney General for advice regarding the permissible scope of
government operations during a lapse in appropriations because there had been an amendment to
the law which mandates shutdown during a funding hiatus. In particular, after the last shutdown
in October of 1990, Congress had amended the Anti-Deficiency Act essentially to insert the word

5
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“imminent” before the words “threat to life or property.” On August 16, 1995, the Office of
Legal Counsel in the Department of Justice updated the 1981 opinion of the Attorney General

interpreting the law pertaining to government operations during a lapse in appropriations.

On August 22, Director Rivlin asked that the heads of all executive departments and
agencies send to OMB updated contingency plans to deal with a funding hiatus. The agencies

were guided by the 1981 Attorney General’s opinion as updated by the Department of Justice.

When agencies were asked to review their plans, they were told to assume a short
shutdown, with the understanding that plans would need revision in light of a more protracted
shutdown and might need to be adjusted for unforeseeable circumstances. OMB assumed that

this was appropriate because shutdowns since 1981 had averaged two days.

OMB, with the participation of the Department of Justice, reviewed the agency plans for
general conformity with the Attorney General’s opinion and government-wide consistency. For
example, questions were raised about training activities across the government, including in the
Departments of Defense and Justice. The agencies that gather and publish statistics were told
that such activities were not within the excepted activities under the Anti-Deficiency Act.
Military hospitals and VA hospitals both had questions about whether elective surgeries were
excepted activities. In late September copies of the final agency shutdown plans were

transmitted to Congress.
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The working group developed a set of commonly asked questions with appropriate
answers for distribution to the agencies. These materials were integrated with those developed
by the Office of Personnel Management for employment issues, such as the impact of furlough
on employees’ pay, leave, and benefits. Where necessary, answers were reviewed with the
Department of Justice. The Office of Personnel Management provided guidance on “Main
Street” which is OPM’s electronic bulletin board. OPM also convened weekly meetings of an
interagency group of personnel officers and at least one member of my working group attended

the meetings to keep the interagency group informed of the working group’s progress.

Also, as in the past, the Department of the Treasury concentrated on the problems of what
would occur if there were a failure to increase the statutory limit on the public debt. 1 would like
to take a moment to clarify the difference between a lapse in appropriations, such as the one that
began on November 14, and a debt ceiling crisis. These are two very different circumstances,
which operate independently of each other. When there is a lapse in appropriations, the
government is without authority to enter into obligations at all. That means no new contracts, no
grants, no new loans, no new processing of applications for most programs. The non-emergency
Government functions just stop. In contrast, a debt ceiling crisis occurs when the Government
hits the maximum amount that we are authorized to borrow. When this happens, the government
continues to operate but is unable to borrow more cash. As a result, the government lacks cash
to pay bills as they become due. This can be characterized as a liquidity crisis and is ( at least

analytically) independent of the question of the government’s authority to enter into obligations.
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Fortunately, a continuing resolution was enacted before the beginning of the fiscal year.
1t provided temporary appropriations from October 1 through November 13. However, by
November 9 only two appropriation bills, the Agriculture Appropriations Act and the Energy
and Water Appropriations Act, had been enacted for fiscal year 1996. Therefore, Director Rivlin
informed the heads of executive departments and agencies that it was possible that Congress
would not pass a second acceptable continuing resolution by Monday, November 13. The agency
heads were asked to review their shutdown plans and ensure that their employees were properly

informed.

On November 13, Director Rivlin issued a memorandum to all department and agency
heads to be prepared to implement their shutdown plans on November 14 if no continuing
resolution was enacted. On the morning of November 14, she advised them to proceed with the
shutdown. As this shutdown continued for an unprecedented period of time, agencies were asked
to review the implementation of their plans for developing emergency situations. As a result, on
Friday, November 17, the Social Security Administration and the Veterans Administration called
back a number of personnel to work on Monday, November 20. On Sunday, November 19,
HUD and DOD announced plans to recall a number of other workers to address additional

developing emergencies.

You asked how our determination would differ if the lapse of appropriations were to last
another 10 days, 30 days, or even 90 days. I would like to stress that a shutdown of more than
two weeks would be so disruptive that it should not even be considered. In such extreme

8
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circumstances, the hardship --- to all Federal employees, emergency and non-emergency, as well
as military personnel, all Federal contractors, grantees, and anyone else dealing with the Federal
government (with the exception of recipients of certain mandatory benefits), none of whom

would receive payment --- is without precedent.

The shutdown ended on Sunday, November 19, when the Congress and the President
agreed on acceptable extensions of the continuing resolution. That evening, department and
agency heads were contacted and told to instruct their employees to report to work on Monday
morning. Funding is now provided through December 15 for agencies whose fiscal year 1996

appropriation bills have not been enacted into law.

OMB’s Own Shutdown Plans

In addition to reviewing the plans of other agencies, OMB developed a shutdown plan
for its operations, originally as a contingency for a possible lapse in appropriations on October 1,
and subsequently updated for the lapse on November 14, 1995. Criteria were established for

“emergency activities" based on the following functional analysis:

core staff (Director, Deputies, Associate Directors, Deputy Associate Directors,

etc.) 47 staff,

1econciliation tracking and analysis (staff with specific responsibilities in the

reconciliation process) 53 staff;
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appropriations tracking and analysis (staff with specific responsibilities on

unsigned appropriation bills) 77 staff; and

L technical support (support staff, special economic and technical analysis staff) 45

staff.

OMB kept 222 staff on board doing the above "emergency activities,” and furloughed
314 staff. The staffing of excepted activities fluctuated slightly through the course of the
week (plus or minus 10 staff), based on the passage of an appropriation bill
(Transportation --signed on 11/15/95) and the work needed on reconciliation legislation.
A daily staffing plan was prepared each evening with approved excepted staff for the

following day.

Conclusion

Shutting the Federal Government down is a serious matter with substantial costs and
significant dislocations for the American public. For more than two hundred years, major
budgetary issues between the Congress and the Executive Branch were settled without major
disruptions in Government operations. Our goal should be to emulate that minimum standard of
success. If that goal is unattainable, we should at least not subject the country to another
shutdown this year.

I would be pleased to answer any questions that you have.

10
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Mrs. MORELLA. The subcommittee will now recess for 15 minutes
for the vote.

[Recess.]

Mr. Mica [presiding]. I will call the meeting of the subcommittee
back to order, and we will resume. I thank Mr. Koskinen for his
testimony and we will get back to you with questions but, at this
time, I want to call on Christopher Schroeder, Deputy Assistant At-
torney General, Office of Legal Policy, the Department of Justice.
Excuse me if I have slaughtered your name a couple of times here.
I've said Schroeder.

Mr. SCHROEDER. That’s very close, Mr. Chairman.

Mr. Mica. OK, good. We are glad to have you with us. You are
recognized and, again, if you want to submit a lengthy statement
for the record, we will do that without objection and, if you could,
summarize. The other Members will be returning, and are inter-
ested. Thank you.

Mr. SCHROEDER. Thank you, Mr. Chairman, and members of the
committee. This is the first time I am appearing before your com-
mittee, and I hate to start it with an apology, but I must. My testi-
mony arrived late this morning, contrary to your request for it
being here in advance and, when it arrived, it was without fairly
extensive appendices. I understand that those are now available.
Again, my apologies for the late arrival. It is inexcusable, and I will
not attempt to excuse it.

I will offer to be available for questions at the staff level or in
any other way you would think appropriate in order to accommo-
date the committee’s interests.

Mr. MicCA. That’s fine. Just proceed. Thank you.

Mr. SCHROEDER. Mr. Koskinen has covered a number of the
points I make in my testimony, so let me just briefly summarize
the role of the Justice Department with respect to implementing
governmentwide application of the Antideficiency Act.

The Justice Department’s function is to provide general legal ad-
vice, working with the Office of Management and Budget and, in
recent years, that responsibility within the Department has fallen
primarily on my office, the Office of Legal Counsel.

The advice we have given over the years, however, originated
with an Attorney General opinion in 1981, from then Attorney Gen-
eral Civiletti. His basic interpretation of the legal regime governing
a situation of lapsed appropriations has been in place since 1981
and has been consistently followed by the administrations of Presi-
dents Carter, Reagan, Bush, and now President Clinton.

Assistant Attorney General Dellinger of the Office of Legal Coun-
sel issued a memorandum on August 16th of this year in response
to a request from Director Rivlin to assess the implications of an
amendment to the Antideficiency Act that was enacted in 1990.
That was the occasion of the August 16th memorandum.

That memorandum largely reiterates the Civiletti opinion and its
views of the proper legal standards to be applied in this situation,
views which have been in place at least since 1981. It does amend
the Civiletti advice with respect to the interpretation of the emer-
gency exception, which was the subject matter that was addressed
in the 1990 amendments.
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It is our function to provide legal advice, and the most significant
laws we must interpret are Article I, Section IX of the Constitu-
tion—as you noted, Mr. Chairman, the appropriations clause—and
iections 1341 and 42 of Title 31 of the Code, the Antideficiency

ct.

The only point where I will be somewhat repetitious is to simply
reiterate the point that has been made a number of times already
this morning.

The structure of the Antideficiency Act is such that, in the situa-
tion of a lapse of appropriations, first, no funds can be withdrawn
from the Treasury and, second, there are limited exceptions pro-
vided in the act for the incurring of obligations, such as commit-
ments to pay employees who are not furloughed and who remain
at their posts. In no event in the recent shutdown were furloughed
employees who were coming in on that basis in a position actually
to receive a paycheck, if we went to a payday that covered periods
of the shutdown period.

We can obligate the government to honor those compensation
promises but, unless and until there is an appropriation, it would
not have been possible to meet the normal pay periods. Fortu-
nately, we have never confronted a payless or a partially payless
payday, because the matter has been resolved prior to then.

It is fundamental to note that, when the government is function-
ing in this period, it is functioning essentially on the basis of its
ability to make contractual obligations, and that ability is limited
to those categories that are defined under the Antideficiency Act as
what we refer to as excepted activities.

Nowhere is the concept of an “essential worker” or an “essential
function” found in any of those definitions of excepted activities.
What we do analyze are activities and functions to see whether,
under the facts and circumstances that exist, on a fairly case-by-
case basis, there is a justification for an employee performing that
function.

Those circumstances can and do change over time which, as Mr.
Koskinen explained, is one of the reasons why employees might be
asked to perform a function at a certain day during a shutdown pe-
riod and not on others.

We used an example in one of our memoranda of truck or vehicle
maintenance not being an excepted function, assuming a short-
term shutdown but, obviously, if you were maintaining a motor ve-
hicle fleet to perform some otherwise authorized government activ-
ity, as time went on, you would have to perform some maintenance
on those vehicles, or they would become unsafe to a degree that the
protection of property or the safety of human life would be in-
volved, so that the longer a shutdown went on, the more likely it
would be that some agencies’ motor pool would have to call mainte-
nance staff in to perform rudimentary services.

A contrary example would be the kind of situation some of the
large national parks may have faced, in which, although there was
no funding available to continue the operation of those parks, when
the lapse in appropriations occurred, there were still people in the
interiors of large parks like Yosemite or Yellowstone or the Grand
Canyon, and there was a rationale for Park Service personnel stay-
ing at their stations to ensure the safety of those individuals while
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they hiked out of the park, which often can take a couple of days,
so that at the beginning of a shutdown, there would be a health
and safety rationale for maintaining some personnel, that would
then cease.

The facts and circumstances are definitely a factor that agencies
take into account, and that is one significant reason that plans and
staffing levels have to be updated and reassessed in light of the cir-
cumstances, or the best estimates and understandings of the cir-
cumstances that obtain at the time those decisions are made.

With that, I will conclude my remarks and be more than happy
to respond to any questions you may have.

[The prepared statement of Mr. Schroeder follows:]
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DECEMBER 6, 1995

Chairman Mica and Members of the Subcommittee:

Good morning. My name is Christopher Schroeder. I am a Deputy Assistant
Attorney General in the Office of Legal Counse! at the Justice Department., I am pleased to
appear before the subcommittee today to provide information concerning the Department of

Justice's role in implementing the Antideficiency Act.

Much of the responsibility within the Department for providing legal advice to
Executive agencies on this subject currently falls within the purview of the Office of Legal
Counsel. With respect to that role of the office, Assistant Attorney General Dellinger issued
a memorandum on August 16, 1995 to the Director of the Office of Management and Budget
("OMB"), Alice Rivlin, that to a very considerable degree restated the legal interpretation of
the Antideficiency Act rendered by then-Attorney General Civiletti in 1981. I have attached

that memorandum to my testimony.
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Attorney General Civiletti's interpretation of the statute has been followed by the
administrations of Presidents Carter, Reagan, Bush, and Clinton. Mr. Dellinger's
memorandum did modify the contents of the Civiletti opinion in one respect, to take account

of an amendment to the Antideficiency Act that was enacted in 1990.

The memorandum reiterated the functions and activities of the Federal government that
may be maintained during a period of lapsed appropriations. In general, during such a
period, the Antideficiency Act permits the following categories of functions and positions to
continue: those funded through multi-year appropriations and permanent appropriations; those
for which there is express authority to continue during an appropriations lapse; those for
which authority to continue during an appropriations lapse arises by necessary implication;
certain functions and positions that relate to the discharge of constitutional duties and powers;
and those relating to "emergencies involving the safety of human life or the protection of
property.” A more complete explanation of the functions that may continue also is contained
in Mr. Dellinger's testimony of September 19, 1995, before a joint hearing of the Senate and

House Budget Committees, which has been attached to my testimony.
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I would like to emphasize that these are the only functions that the Antideficiency Act
permits to continue during an appropriations lapse. All other functions must cease and
federal workers who perform non-excepted functions must be furloughed, even though these
furloughed employees are essential. Let me be absolutely clear, the Antideficiency Act
makes no distinction between "essential employees” and "non-essential employees" or
between "essential funcitons” and "non-essential functions." Furthermore, our legal advice in

no way called for agencies to make any such distinction.

In addition to the August 16 memorandum, the Office of Legal Counsel provides
ongoing advice to the Executive branch, including the Office of Management and Budget and
the President, concerning the legal standards that apply to Federal functions and activities
during the period of a lapse in appropriations. We were not involved in monitoring agency
compliance during the recent period of lapsed appropriations, nor was any other component

of the Justice Department.

The subcommittee also has requested information concerning the Department's
contingency planning and operational activities during the recent period of lapsed
appropriations. As these matters are within the primary responsibilities of the Department’s
Justice Management Division, I have attached a document prepared by them that responds to

these questions.
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Thank you for holding this hearing on an issue of great importance to the American
public and to federal employees. I would be pleased to respond to any questions the

subcommittee may have.

Attachments:
OLC Guidance on Government Operations in the Event of a Lapse in Appropriations
(Aug. 16, 1995)
Prepared statement of Walter Dellinger (Sept. 19, 1995)
Information on Contingency Planning and Operational Activities During Shutdown
OLC Guidance on Participation in Congressional Hearings During an Appropriations
Lapse (Nov. 16, 1995)
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Mr. MicA. Thank you, and we will get back to questions. At this
time, I will recognize Allan Heuerman, Associate Director for
Human Resources Systems Service of the Office of Personnel Man-
agement.

Mr. HEUERMAN. Mr. Chairman and members of the subcommit-
tee, I appreciate the opportunity to be here today to discuss the Of-
fice of Personnel Management’s role in the partial shutdown of the
Federal Government that began on November 14, 1995. The role of
OPM under a government shutdown is to provide agencies with
guidance and technical assistance related to the personnel manage-
ment aspects of furloughing Federal employees.

Last July, based on media reports about the possibility of a lapse
in appropriations, I, on my own initiative, instructed my staff to
begin updating OPM’s furlough guidance, which was last issued on
August 15, 1990. On August 1, 1995, we distributed our updated
guidance to agencies.

This guidance was in the form of questions and answers which
covered a broad range of information on personnel management as-
pects of a furlough, such as information on procedures, the effect
of the furlough on pay and leave and retirement and health insur-
ance coverage, and other benefits. The guidance did not, because it
is not within OPM’s authority, include guidance on the kinds of ac-
tivities which would be excepted under the Antideficiency Act dur-
ing the lapse in appropriations.

After issuing this guidance, we engaged in continuing discussions
with Federal agencies to help plan for a possible lapse in appro-
priations to assure that they were kept informed and up to date.
Our activities included: OPM staff briefings for personnel at a
number of agencies; weekly meetings of agency personnel directors,
where we continued to address the personnel implications of fur-
lough as new issues arose; arranged for representatives from OMB
to speak on budgetary matters relating to shutdown; for represent-
atives from the Department of Labor to discuss unemployment
compensation issues; and for representatives from the Thrift In-
vestment Board to discuss thrift savings plan issues regarding
loans; we also distributed to agencies additional questions and an-
swers pertaining to new issues on the personnel aspects of fur-
lough; a Justice Department opinion on the 1990 changes to the
Antideficiency Act relative to determining excepted and non-ex-
cepted activities; and information on unemployment compensation
and thrift savings plans.

Prior to and during the shutdown, OPM responded to individual
inquiries from agencies, employees, unions, and the media on per-
sonnel aspects of furlough. On November 17, we issued to directors
of personnel questions and answers addressing leave issues affect-
ing excepted and non-excepted employees.

On November 21, the day after the law authorizing retroactive
pay was enacted and employees returned to work, we issued guid-
ance on personnel documentation and on how to handle the pay
and leave of employees for that period.

Mr. Chairman, you asked about the assumptions made by OPM
with respect to the length of the shutdown. We made no assump-
tions and none were needed with respect to our guidance. Our Au-
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gust guidance provided information on furloughs of 30 days or less
and on furloughs of more than 30 days.

The reason for this distinction is that there are different provi-
sions in law governing furloughs depending on the length of the
furlough. Furloughs of less than 30 days require adverse action
procedures; furloughs of more than 30 days require reduction in
force procedures. Therefore, OPM’s guidance was designed to cover
both scenarios.

If, as a shutdown continued, it appeared that it would last for
an extended period, we would encourage agencies to provide em-
ployees with additional information, such as on employee assist-
ance programs and financial counseling. However, our basic guid-
ance on the personnel aspects of furlough would remain the same.

You asked about the effect of a debt ceiling crisis on our guid-
ance. The debt ceiling limits the government’s ability to borrow
cash and, therefore, our guidance dealing with furlough procedures
would not be affected.

You also asked for a description of those OPM functions that
were continued during the lapse in appropriations. OPM continued
to carry out its responsibilities with regard to administration of
Federal employee benefits programs, such as retirement, health
and life insurance, background suitability investigations, and man-
agerial and executive training.

These activities are funded out of either the retirement or insur-
ance trust funds, or OPM’s revolving fund, and so were not affected
by the lapse in appropriated funds. OPM also conducted activities
related to the orderly shutdown of both OPM itself and other Fed-
eral agencies.

With regard to the costs associated with the furlough, we esti-
mate that the salary and benefits paid to OPM employees who
were furloughed totals approximately $1,238,700. We also incurred
some incidental costs, such as printing, mailing, and travel in con-
nection with the orderly shutdown.

We are providing you with all of the information you requested,
including copies of all materials we issued in regard to the govern-
ment shutdown and all pertinent documents associated with the
shutdown at OPM.

I want to thank you for the opportunity to discuss this with you
today, and I will be glad to respond to questions.

[The prepared statement of Mr. Heuerman follows:]
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ALLAN D. HEUERMAN
ASSOCIATE DIRECTOR
FOR HUMAN RESQURCES SYSTEMS
OFFICE OF PERSONNEL MANAGEMENT
before the
SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES
on
THE GOVERNMENT SHUTDOWN
December 6, 1995
MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

1 APPRECIATE THE OPPORTUNITY TO BE HERE TODAY TO DISCUSS THE
OFFICE OF PERSONNEL MANAGEMENT'S ROLE IN THE PARTIAL
SHUTDOWN OF THE FEDERAL GOVERNMENT THAT BEGAN ON NOVEMBER

14, 1995.

THE ROLE OF OPM UNDER A GOVERNMENT SHUTDOWN IS TO PROVIDE
AGENCIES WITH GUIDANCE AND TECHNICAL ASSISTANCE RELATED TO
THE PERSONNEL MANAGEMENT ASPECTS OF FURLOUGHING FEDERAL
EMPLOYEES.

LAST JULY, OPM BEGAN TO UPDATE ITS 1990 FURLOUGH GUIDANCE IN
PREPARATION FOR A POSSIBLE LAPSE IN APPROPRIATIONS. ON AUGUST
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1, 1995, WE DISTRIBUTED OUR UPDATED GUIDANCE TO ALL AGENCIES.

THIS GUIDANCE WAS IN THE FORM OF QUESTIONS AND ANSWERS WHICH
COVERED A BROAD RANGE OF INFORMATION ON THE PERSONNEL
MANAGEMENT ASPECTS OF A FURLOUGH. THE GUIDANCE INCLUDED
INFORMATION ON THE PROCEDURES NECESSARY TO PLACE EMPLOYEES
ON FURLOUGH, THE EFFECT OF FURLOUGH ON PAY, LEAVE,
RETIREMENT, HEALTH AND LIFE INSURANCE COVERAGE, AND OTHER
FEDERAL BENEFITS. IT IS NOT WITHIN OPM’S AUTHORITY TO PROVIDE
GUIDANCE ON THE KINDS OF ACTIVITIES WHICH WOULD BE EXCEPTED

UNDER THE ANTI-DEFICIENCY ACT DURING A LAPSE IN APPROPRIATIONS.

AFTER ISSUING THIS GUIDANCE, WE ENGAGED IN CONTINUING
DISCUSSIONS WITH FEDERAL AGENCIES TO HELP PLAN FOR A POSSIBLE
LAPSE IN APPROPRIATIONS TO ASSURE THAT THEY WERE KEPT
INFORMED AND UP TO DATE. OUR ACTIVITIES INCLUDED:

OPM STAFF BRIEFINGS FOR PERSONNEL AT A NUMBER OF
AGENCIES.

WEEKLY MEETINGS OF AGENCY PERSONNEL DIRECTORS
WHERE WE CONTINUED TO ADDRESS THE PERSONNEL
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IMPLICATIONS OF FURLOUGH AS NEW ISSUES AROSE;
ARRANGED FOR REPRESENTATIVES FROM OMB TO SPEAK ON
BUDGETARY MATTERS RELATING TO SHUTDOWN, INCLUDING
EXCEPTED AND NONEXCEPTED ACTIVITIES; REPRESENTATIVES
FROM THE DEPARTMENT OF LABOR TO DISCUSS
UNEMPLOYMENT COMPENSATION ISSUES; AND
REPRESENTATIVES FROM THE THRIFT INVESTMENT BOARD TO

DISCUSS THRIFT SAVINGS PLAN ISSUES REGARDING LOANS.

DISTRIBUTING TO ALL AGENCIES ADDITIONAL QUESTIONS
AND ANSWERS PERTAINING TO NEW ISSUES ON THE
PERSONNEL ASPECTS OF FURLOUGH; A JUSTICE DEPARTMENT
" OPINION ON THE 1990 CHANGES TO THE ANTIDEFICIENCY ACT
RELATIVE TO DETERMINING EXCEPTED AND NONEXCEPTED
ACTIVITIES; AND INFORMATION ON UNEMPLOYMENT
COMPENSATION AND THRIFT SAVINGS PLANS.

PRIOR TO AND DURING THE SHUTDOWN, OPM RESPONDED TO
INDIVIDUAL INQUIRIES FROM AGENCIES, EMPLOYEES, UNIONS, AND THE
MEDIA ON THE PERSONNEL ASPECTS OF FURLOUGH. ON NOVEMBER 17,
WE ISSUED TO DIRECTORS OF PERSONNEL QUESTIONS AND ANSWERS
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ADDRESSING LEAVE ISSUES AFFECTING EXCEPTED AND NONEXCEPTED
EMPLOYEES.

ON NOVEMBER 21, THE DAY AFTER THE LAW AUTHORIZING RETROACTIVE
PAY WAS ENACTED AND EMPLOYEES RETURNED TO WORK, WE ISSUED
GUIDANCE ON PERSONNEL DOCUMENTATION AND HOW TO HANDLE THE
PAY AND LEAVE OF EMPLOYEES FOR THAT PERIOD.

MR. CHAIRMAN, YOU ASKED ABOUT THE ASSUMPTIONS MADE BY OPM
WITH RESPECT TO THE LENGTH OF THE SHUTDOWN. WE MADE NO
ASSUMPTIONS. OUR AUGUST GUIDANCE PROVIDED INFORMATION ON
FURLOUGHS OF 30 DAYS OR LESS AND ON FURLOUGHS OF MORE THAN
30 DAYS. ' THE REASON FOR THIS DISTINCTION IS THAT THERE ARE
DIFFERENT PROVISIONS GOVERNING FURLOUGHS DEPENDING ON THE
LENGTH OF THE FURLOUGH. FURLOUGHS OF LESS THAN 30 DAYS
REQUIRE ADVERSE ACTION PROCEDURES; FURLOUGHS OF MORE THAN
30 DAYS REQUIRE REDUCTION IN FORCE PROCEDURES. THEREFORE,
OPM'S GUIDANCE WAS DESIGNED TO COVER BOTH SCENARIOS.

IF, AS A SHUTDOWN CONTINUED, IT APPEARED THAT IT WOULD LAST
FOR AN EXTENDED PERIOD, WE WOULD ENCOURAGE AGENCIES TO
PROVIDE EMPLOYEES WITH ADDITIONAL INFORMATION, SUCH AS
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INFORMATION ON EMPLOYEE ASSISTANCE PROGRAMS AND FINANCIAL
COUNSELING. HOWEVER, OUR BASIC GUIDANCE ON THE PERSONNEL
ASPECTS OF FURLOUGH WOULD REMAIN THE SAME.

YOU ASKED ABOUT THE EFFECT OF A DEBT CEILING CRISIS ON OUR
GUIDANCE. THE DEBT CEILING LIMITS THE GOVERNMENT'S ABILITY TO
BORROW CASH, AND THEREFORE, OUR GUIDANCE DEALING WITH
FURLOUGH WOULD NOT BE AFFECTED.

YOU ALSO ASKED FOR A DESCRIPTION OF THOSE OPM FUNCTIONS THAT
WERE CONTINUED DURING THE LAPSE IN APPROPRIATIONS. OFPM
CONTINUED TO CARRY OUT ITS RESPONSIBILITIES WITH REGARD TO
ADI\/III‘IIS’I‘R;ATION OF FEDERAL EMPLOYEE BENEFIT PROGRAMS SUCH AS
RETIREMENT, HEALTH, AND LIFE INSURANCE; BACKGROUND SUITABILITY
INVESTIGATIONS; AND MANAGERIAL AND EXECUTIVE TRAINING. THESE
ACTIVITIES ARE FUNDED OUT OF EITHER THE RETIREMENT OR
INSURANCE TRUST FUNDS OR OPM’S REVOLVING FUND AND SO WERE
NOT AFFECTED BY THE LAPSE IN APPROPRIATED FUNDS. OPM ALSO
CONDUCTED ACTIVITIES RELATED TO THE ORDERLY SHUTDOWN OF BOTH
OPM ITSELF AND OTHER FEDERAL AGENCIES.

WITH REGARD TO THE COSTS ASSOCIATED WITH THE FURLOUGH, WE
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ESTIMATE THAT THE SALARY AND BENEFITS PAID TO OPM EMPLOYEES
WHO WERE FURLOUGHED TOTALS APPROXIMATELY $1,238,700. WE ALSO
INCURRED SOME INCIDENTAL COSTS SUCH AS PRINTING, MAILING, AND
TRAVEL IN CONNECTION WITH THE ORDERLY SHUTDOWN OF OPM AND
OTHER FEDERAL AGENCIES.

WE ARE PROVIDING YOU WITH ALL OF THE INFORMATION YOU
REQUESTED, INCLUDING COPIES OF ALL MATERIALS WE ISSUED IN
REGARD TO A GOVERNMENT SHUTDOWN AND ALL PERTINENT
DOCUMENTS ASSOCIATED WITH THE SHUTDOWN AT OPM.

THANK YOU FOR THE OPPORTUNITY TO DISCUSS THIS TOPIC WITH YOU
TODAY. I WILL BE HAPPY TO RESPOND TO ANY QUESTIONS YOU MAY
HAVE.
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Mr. Mica. Thank you, Mr. Heuerman and also the other wit-
nesses today, for their testimony. I have a few questions to start
out with, first for Mr. Koskinen.

Do you think that the Antideficiency Act is deficient?

Mr. KOSKINEN. Is which?

Mr. Mica. Deficient.

Mr. KOSKINEN. No, I think whatever modifications you make in
it, I think ultimately you are dealing with a provision of the Con-
stitution that provides that the executive branch cannot incur obli-
gations without appropriations.

The Antideficiency Act basically, as I noted in my testimony, pro-
vides some very narrow exceptions for having employees perform
emergency activities and other activities. It does not provide any
exceptions, and cannot, to the constitutional requirement that we
can’t make any payments and can only incur very limited obliga-
tions in the absence of an appropriation.

If there is any deficiency, it is in fact in our inability to produce
either appropriation bills or continuing resolutions to avoid this
problem. As I said, we avoided it for 200 years. It is not quite clear
to me why suddenly it has become a term of art.

Mr. Mica. I think everyone who has testified today has said that
shutdowns have been sort of a way of life of governing the past 10,
12 years, given the fact that I guess it has occurred on at least 10
occasions. The difference, I think, in this particular shutdown was
the duration.

Mr. KOSKINEN. Yes.

Mr. Mica. One of the things that we heard from the previous
panelists was a variety in their plans for such an eventuality. Some
prepared, it seems, short term and long term.

Do you feel that the guidelines that you issued or were requested
to prepare were sufficient and how they responded was adequate?
Then we saw a great disparity between the plans. As I did in the
presentation of this 184 pages of Department of Labor versus the
2 pages and 30 page addendum for HHS.

What is your reflection on this?

Mr. KOSKINEN. My reflection is the agencies were advised that
they should plan for a short shutdown, in light of the history that
we had never had a shutdown for more than 1 or 2 days. When
an agency asked for more detailed guidance we said, as you heard,
that it would be in the range of 5 to 7 days.

All of the plans and all of our discussions with them con-
templated that, if the shutdown lasted longer, it would begin to
cause people to have to re-examine developing emergencies in their
activities. It did not surprise us and, in fact, we encouraged the
agencies as the first week drew to a close, to review their plans in
light of the unprecedented nature of the shutdown.

I would note, a question was raised about your other point about
the difference in the size of the plans. The agencies have been re-
quired to maintain shutdown plans since 1980.

The guidance from Director Rivlin on August 22d specifically
notes that the purpose of the review was for the agencies to review
those existing plans in light of the new legislation and the updated
Attorney General’s opinion provided by the Office of Legal Counsel,
and make whatever changes seemed appropriate.
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In the case of some agencies, they went back, as Labor did and
redid their plans entirely. The Defense Department, perhaps for
the first time in history, actually developed a shutdown plan. Other
agencies, like HHS, that had relatively straightforward questions
and pre-existing plans had an easier time of it.

It was left to the discretion of the agency to determine how much
work was necessary to update their pre-existing plans.

Mr. Mica. One of the other points that you raised, that one of
the reasons for different degrees of shutdown was, in fact, the legal
parameters that have been established. One of the areas mentioned
today, that stirred some controversy, has been Social Security.

I have this Department of Justice Office of Legal Counsel memo-
randum that was prepared August 16, 1995, and the subject is
“Government Operations in the Event of a Lapse of Appropria-
tions,” and then it goes on. It is pretty lengthy, and it defines some
terms. 1 think you might be familiar with it.

It says, “Multi-year appropriations and indefinite appropria-
tions.” Let me quote from it. It says: “Not all government functions
are funded with annual appropriations. Some operate under multi-
year appropriations and others operate under indefinite appropria-
tion provisions that do not require passage of annual appropria-
tions legislation.”

I am not an attorney, but I would interpret that that they could
go on.

“Social Security is a prominent example of a program that oper-
ates under an indefinite appropriations.”

Given this guideline, prepared from the administration, and then
the Social Security commissioner, who furloughed what, 60,000 em-
ployees—is this a difference in understanding of the legal param-
eters; or how do you interpret these actions?

Mr. KOSKINEN. The original opinion by Attorney General Civi-
letti, which drew the distinction and discussed Social Security,
talked about situations where you have ongoing continuing obliga-
tion authority, as Social Security does.

In those cases, it said, by implication one could assume that lim-
ited administrative functions, even though not funded, could con-
tinue. That is the basis under which, historically, Social Security
benefit checks have been issued.

The question is, beyond the limited administrative functions of
paying existing beneficiaries, can you, at the start, have an excep-
tion—because of an emergency activity or otherwise—for the proc-
essing of and the volume of work that is done in new applications.

Social Security’s judgment in their plan, and it was very clear in
their plan, was that they did not think that, as Administrator
Chater said, for the first day or two, there was an emergency or
that that would be the kind of work that would be excepted under
the Attorney General’s opinion.

On the other hand, it was clear, as Administrator Chater said,
once we got into the unprecedented shutdown because of the inabil-
ity to provide a continuing resolution, after several days, what had
been tolerable for a day or two became intolerable over time. It
began to create an emergency. That was their legal judgment
under the basic original Attorney General’s opinion.
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The original opinion talks about ongoing obligation authority and
limited functions derived by implication from that.

Mr. MicA. Do we need changes in the law to ensure that some
essential activities continue? It seems that there is adequate au-
thority because, in fact, some of these things were restored by fiat.

Mr. KOSKINEN. They were not restored by fiat. They were re-
stored because of a determination that an emergency had devel-
oped with the passage of time. That is not fiat.

Mr. Mica. Well, but someone must have the authority; the Presi-
dent or the administrator has to have that legal authority.

Mr. KoSKINEN. Correct.

Mr. MicA. It can’t just suddenly appear.

Mr. KoskINEN. No. That is why it is not fiat. There is a set of
legal guidelines that give you a determination if you determine
that a function, at any point in time is necessary because it is an
emergency.

Mr. Mica. We have basically a moving target, then?

Mr. KOSKINEN. Of course.

Mr. Mica. You don’t need additional clarification; what is in law
is adequate?

Mr. KOSKINEN. The law has been changed in the past. It cer-
tainly can be changed going forward. As I say, the last change in
the law was an attempt to restrict and make it clear that the Con-
gress intended that the only emergency actions were imminent
threats to life or property. That was what we updated; and the
Congress has spoken, and said that this is to be narrowly defined.
A criminal penalty applies otherwise.

If the Congress decided to take another tack, that could be done
and there is nothing that would prevent them from doing that, if
the Congress so decided. Several proposals are before the Congress
to either provide permanent continuing resolutions or permanent
payments afterwards or even to redefine, in the Congress’s judg-
ment, what an appropriate exception is. The Congress can do that.

Mr. HORN. Would the gentleman yield?

Mr. Mica. Yes, I will. I know you have some interest in this area;
and the witness referred to you while you were out of the room, so
I will yield.

Mr. HORN. The chairman has raised a fascinating question. As
the opinion of Assistant Attorney General Walter Dellinger, a dis-
tinguished scholar of the Constitution, goes on, he says, “In such
cases, benefit checks continued to be honored by the Treasury be-
cause there is no lapse in the relevant appropriation.”

My query is, are employees of Social Security paid out of the
same trust fund that the checks are paid out of?

Mr. KOSKINEN. My understanding is no, that they are in fact
free-standing. They are paid out of an S and E account that is an
appropriated account.

Mr. HORN. When Mr. Dellinger wrote this multi-year appropria-
tion, you are saying that his definition that some operate under
multi-year appropriations and others operate under indefinite ap-
propriations provisions that do not require passage of annual ap-
propriations legislation, you are saying that it is one thing to pay
benefit checks, it is another to pay people; is that correct?
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Mr. KOSKINEN. If you look on page 4 of his opinion, he says—and
referring back to the 1981 opinion, it said, “It contemplates that a
limited number”—I would quote—“a limited number of government
functions could continue.” The next sentence says, “Examples in-
clude the check-writing and distributing functions necessary to dis-
burse the benefits that operate under indefinite appropriations.”

That is what Social Security continued to do. There was never
a threat to existing benefits. The exception is to a limited number
of functions and the example has always been check-writing. The
issue facing Social Security was, for the first few days, would it be
a legitimate interpretation to say, “Will we have thousands of
workers necessary to process new applications?”

Their interpretation of that situation was that that was not an
exception created for emergencies until, with the passage of time,
we passed into an unprecedented area where, in fact, now we had
a backlog that was an emergency.

Going back to day one, if we started and you told me we were
going to shut the government down for 1 day, would Social Security
have people there, I would say our position would be to ask Social
Security, “Is that going to create an emergency?”

Their answer the first time was no; they would again, in light
of the experience, be able to answer it, but it would not be incon-
sistent for them to say, “We can tolerate the situation for 2 days;
we cannot tolerate the situation for 5.”

Mr. HORN. Is it not true that the Financial Management Service
of the Treasury writes the Social Security checks?

Mr. KoskINEN. That is my understanding, but actually, FMS
writes those checks in response to information forwarded by Social
Security.

Mr. Horn. Absolutely, but there is also a payment to the Treas-
ury by Social Security for that service, is there?

Mr. KOSKINEN. A payment for the check-writing function?

Mr. HORN. Yes.

Mr. KOSKINEN. At some point, surely.

Mr. HORN. That includes the employees in the Financial Manage-
ment Service that have to get those checks processed?

Mr. KoskINEN. That is right. Both the FMS employees and the
Social Security employees necessary to process the benefits for
check-writing are excepted under the Attorney General’s opinion.

Mr;1 HorN. Right, under the Dellinger opinion, those are ex-
cepted.

Mr. KOSKINEN. No, it is actually under the Civiletti opinion. It
has been the rule for 14 years.

Mr. HorN. Yes. OK. Well, I notice in your testimony, at the bot-
tom of page 2, you say, “The Social Security Administration was
forced to turn away 112,000 claim applications.”

Everywhere else you say, in the case of Medicare, “40,000 indi-
viduals were delayed in enrolling in Medicare.” You go on to talk
about the Park Service—another beef I have—“More than 2 million
visitors were denied access to the national park services”; “More
than 80,000 passport applications were delayed”; “More than
80,000 visas to visitors who spend an average of $3,000 on their
trips were delayed”; et cetera. Then you get down to customer serv-
ice, Internal Revenue, “were halted.”
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Social Security, you say, “was forced.” The only person that
forced them was the commissioner of Social Security that made the
decision and OMB that backed her up.

Mr. KOSKINEN. Because they made a determination that, under
the law, the law passed by Congress, that was the action they had
to take. It goes back to the chairman saying if you would like to
change the law, that is open to you. That was an interpretation,
their judgment, in response to, as I say, the threat—as Secretary
Munoz noted—that, if you make a violation, you are, in fact, sub-
ject to criminal penalties.

The fact that nobody has been prosecuted that I know of, because
we have never had a shutdown that lasted more than 5 or 6 days,
does not seem to me particularly of great comfort to anyone you are
asking to make these judgments.

Mr. HORN. Yes. Well, Mr. Chairman, we obviously have a clear
case where your committee can render a service to straighten out
the law on this subject one way or the other.

Mr. Mica. Again, a number of questions have been raised. I am
wondering whether we should file criminal charges against those
gardeners at VA that were non-essential.

Mr. KOoSKINEN. It is my understanding that, as noted, that 10
percent of the 200,000 or 220,000 who work in the VA hospitals
were furloughed and, in fact, my understanding is non-emergency
activities like gardeners were furloughed. You will hear from VA,
but my understanding is they actually looked at that question in
terms of what were support services necessary to support the emer-
gency activities.

Mr. Mica. The same thing relates to PR shops. We have thou-
sands of PR people in the various agencies. Someone could make
a case for going after some of these folks that did keep their shop
open and that were non-essential and should be charged with a
criminal violation.

Mr. KOSKINEN. First of all, they would be non-emergency, not
non-essential. Second, you heard from six different agencies here,
all of whom said they made substantial cuts in their Public Affairs
Departments. They will all provide you with those numbers and, I
think, in fact, they are prepared to stand behind those.

I do not think it is fair to assume that there were violations of
that law.

Mr. Mica. The folks that we did hear from—there are other
agencies, and activities—I was stunned at the number of PR and
public information officers that we have throughout the vast num-
ber of agencies and activities.

One other final point is, we have gone through one shutdown and
it has been the longest one in history. Next Friday, we may be fac-
ing another one and it may be a very long shutdown.

I also heard testimony—and I am not sure, maybe you could de-
fine it—that your agency, OMB, has requested an additional up-
date, based on the experience of bad experience. Was that the
10th? Someone said the 10th?

Mr. KOskINEN. This Sunday evening we want them, so that we
will have the full week to review them.

Mr. Mica. OK, that’s 5 working days, I believe. Do you feel that
is enough time? Because one of the agencies, HUD, said they had
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asked for an opinion from you relating to some grant programs, in
the timeframe prior to the shutdown, and did not get a response.

Do you think that you can adequately respond, review their
plans, and get back to them by the 15th?

Mr. KOSKINEN. Yes. Again, as I said, the irony of this is, on the
one hand, we have been attacked for having spent too much time
in planning. I think the appropriate response is, the agencies have,
we think good plans. We have asked them to review them because
we think it is appropriate to be prepared for the following Friday.

We do also think that, even before this, we have asked the chief
financial officers, the President’s Management Council, and other
interagency groups, to give us their response over the last month
of experiences they had—the “lessons learned,” as we are calling
them—and we think we will be able to respond and we will be able
to run—if necessary, which we hope it is not—again an efficient
and effective shutdown.

It is not exactly one of the things we would like to be involved
in.

Mr. MicaA. If you think you are having problems being charged
with doing too much or too little, you ought to join the new major-
ity in Congress. We get criticized for either doing too much or too
little, too.

Mr. MoRaN. I think you ought to think twice about that. [Laugh-
ter.]

Mr. Mica. With those comments, I defer to the ranking member
for questions.

Mr. MORAN. Thank you, Mr. Chairman.

John, will OMB support the legislation that I have introduced
that will keep Federal employees at work and get reimbursed after
the fact in the same way that 60 percent of Federal employees did
this last time?

Mr. KOSKINEN. Yes. We are in favor of whatever we can do to
provide continuity in management of the government and, to the
extent that we could avoid unnecessary shutdowns and termination
of ir(rilportant work, we think that would be an important step for-
ward.

Mr. MoRrAN. You would support H.R. 2184 that does that?

Mr. KOSKINEN. We have not cleared that bill through our normal
processes but, in my personal opinion, yes, we should support that.

Mr. MORAN. I am glad to hear that, although we have very little
f)inlle. I think that, if the White House was to support that, it would

elp.

By my calculations, as of December 15th, we would only be wor-
rying about 10 percent of the Federal work force not going to work?

Mr. KOSKINEN. Our estimate is that, if the situation holds that
exists today, and there were a shutdown the end of next week,
without further appropriation bills passing, assuming the plans—
the agency plans—were consistent with their previous plans, we
would be looking at furloughs in the range of 330,000 to 350,000
employees.

Mr. MoRrRAN. Why? That doesn’t make sense.

Mr. KOSKINEN. You have several large agencies. You have State,
Justice, Commerce whose appropriation bill has not passed; you
have the VA, HUD appropriation bill has not passed; you have
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EPA, which has not passed. As part of that, you have NASA. You
have a number of very large agencies that do not have appropria-
tions.

Labor, HHS I guess is the third. When you take the Labor De-
partment, HHS, State, Commerce, and Justice, EPA, Department
of Education and NASA, you have a fairly significant number of
agencies that will not have appropriations.

Mr. MoraN. What I did was to assume that VA, HUD will not
pass; Labor, HHS will not pass; Interior will not pass.

Mr. KoskINEN. That’s right. State, Justice, and Commerce.

Mr. MORAN. State, Justice, and Commerce will not pass, is my
assumption, that it is going to get vetoed. It will come to us this
afternoon and, when it gets to the President, I think he will veto
it.

I made those assumptions, and then took the number of employ-
ees who were furloughed in each of those agencies, and that adds
up to something less than 200,000 Federal employees.

Mr. KOSKINEN. I would be delighted to share with you our cal-
culations.

Mr. MoraN. OK. I would very much be interested in that, be-
cause it certainly impacts not necessarily on what is the right pol-
icy, but it certainly impacts on the consequence of that policy, if we
are only talking about less than 200,000 versus three to four hun-
dred thousand.

Either way, I think this is the time to set in motion a policy that
would prevent the type of situation that occurred last month from
recurring, but I also think it is important to know the scope, the
depth of the impact of a lapsed appropriation.

I think it is terribly important for the White House to give some
expedited review of H.R. 2184 that would keep Federal employees
at work. I would like to ask you, would you anticipate a change in
the proportion of employees who were furloughed the last time the
government shut down versus those that you would furlough as of
December 15th if there was a recurrence of a lapsed appropriation
situation?

Mr. KOSKINEN. We can’t answer that question until we hear back
from the agencies. Again, our process from the start, beginning in
the middle of August, has been to rely on the agencies and their
counsel and their managers to make the judgments. I assume we
will rely on them to make their adjustments according to what they
now know. Nothing has occurred that, thus far, would lead me to
conclude there will be significant changes.

Mr. MoORAN. I understand that, but you need to hear from the
agencies. We just heard from the agencies, shall we say the com-
missioner of Social Security used the analogy of a leaking roof and
that, if it goes very long, you have to put far more people back to
work to ensure that you don’t have a chaotic situation.

In the testimony from the deputy secretary of HHS, he indicated
that a second shutdown would necessitate more people being em-
ployed. That seemed to be consistent with the opinion of all of the
agency representatives we heard from this morning.

One reason might be that this could occur at a time when you
have to prepare for the issuance of major grants, like the AFDC
and Medicaid and social services, Head Start, and the like; so you
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would need to have those people on board, which you didn’t in
early November because they had just been issued for the first
quarter of the fiscal year.

I am assuming that there would be a change in terms of the pro-
portion of people furloughed and that, in fact, that change would
reflect the need to have a higher proportion of the work force on
board in the event of a second lapsed appropriation period.

I think we need to look at that, and I would like to see your fig-
ures, because they don’t jibe with mine. It would appear that, at
the very most, you wouldn’t have more than 200,000 people fur-
loughed out of a total of something over 2 million. Do you want to
comment on that?

Mr. KOSKINEN. I will share those with you. As I say, they are
subject to change, and that is why we have asked the agencies for-
mally to give us their updates. Our number is over 300,000; and
I will share that with you.

Mr. MORaN. OK. We need to look at that. What measures is the
White House or OMB, in the sense of recommending to the White
House, taking to avoid the kind of chaos that occurred during the
first government shutdown, in other words, to create a different sit-
uation? How have you learned from the last experience to improve?

Mr. KOSKINEN. I guess, first of all, I would challenge the ques-
tion of whether it was chaos. Actually, as the one who fielded all
the calls for the 10 days and responded to the agency inquiries, it
appeared to us that, in fact, and the agencies’ response was, that
the shutdown ran smoothly.

Some of your constituents, I understand, have given you anec-
dotal information otherwise. Our judgment is that the agencies
made the right judgments, and they informed their employees in
a proper time. Clearly, this time around, everyone who was a non-
emergency employee the last time will have fair notice of that.

As [ say, it i§ not my goal in life to say “The trains ran on time,”
but the shutdown, we think, ran efficiently and effectively. We are
prepared to do it again if necessary.

We think it would be a major unfortunate and hopefully avoid-
able event, and we would hope that the Congress, if it cannot com-
plete the work on the appropriation bills by the middle of Decem-
ber, would pass a continuing resolution to allow the government to
continue to function.

Mr. MoRAN. I understand that. I would agree that “chaos” is too
strong a term. I think that OMB did a commendable job in many
areas in preparing for this. It could have been a far more chaotic
situation had OMB not been as well-managed and communicating
as well with the agencies, almost all of whom reacted in a respon-
sible, professional fashion.

A more appropriate term would be “imperfections” in the process.
I think, and I would hope that you would agree, that there were
some areas that could be improved upon were this to occur. The
first would be how do we prevent it from occurring, whether
through legislation that would keep employees at work—which I
have mentioned—or more advance notice, those types of things.

I don’t want to put words in your mouth, but I would like to get
a sense of how things are going to occur on December 12th, 13th,
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14th, and 15th versus how things occurred on—what was the date,
November 12?7

Mr. KOSKINEN. 13th and 14th.

Mr. MORAN. Yes.

Mr. KOSKINEN. Well, as I say, I think to the extent your constitu-
ents have talked to you, in any particular agency, it is up to the
agency to make sure employees receive appropriate notification.

As I say, that problem is mooted to some substantial extent be-
cause the people who were non-emergency employees in November
obviously are on notice that they are likely to be non-emergency
employees in mid-December, subject to changes by the agencies.

We think that the guidance was clear. We need to make clear the
area in which we are working with the agencies to make clear is
this issue about funding activities, that if you have an ongoing obli-
gation authority, such as Social Security or programs that have
been adopted this year by the government, then you can, in fact,
make payments.

The question is, if there has been no obligation this year, it is
an obligation of prior years, then some agencies, a couple of agen-
cies decided they could spent S and E or incur S and E obligations
in this fiscal year, even though there was no congressional action
in this year.

Most agencies took the other tack, which was consistent with the
advice we gave, and we will make sure that there is consistent re-
sponse to that, and we will review the agencies’ plans, because
again, to the extent that they think, on the basis of what their ex-
perience was the first time around, they want to make changes in
those plans, that is what we are encouraging them to do.

Our instructions from the start—and it goes back to the question
Congressman Horn asked—from the start, in August, with all the
meetings we had and all the guidance we gave, our instruction to
the agencies was to take the legal guidance, take their earlier
plans, and play it right down the middle. We did not reach to go
in one direction or another.

We think that—and I continue to believe—this is too serious a
matter to run the risk of being legitimately accused of having shut
down more of the government than is legally necessary, and that
decision has to be made initially by the agencies.

On the other hand, I understand several of the Members here
today have said there are a number of activities that people are un-
happy about having shut down. Congressman Horn talked about
being unhappy that people could not go to the parks. Again, those
are not judgments we make. Those are legal decisions that are re-
quired by the statute, and our role here is to simply apply the law
as best we can.

Mr. MoORAN. I understand what you are saying. I do think,
though, that they are judgments. They may be legally oriented
judgments, but it is still a judgment call.

Another judgment call is with regard to when grants go out, be-
cause there is a certain amount of discretion in terms of when
grants are awarded. I would hope that the grants folks would be
busy right now making sure that there is a minimal disruption.

I don’t think that they should be granting the whole year’s fund-
ing level if that is not the custom, but I would hope that those
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grants, that could go out within a period between say December
10th and December 30th, would go out on December 10th—I am
just suggesting that—to cause minimal disruption out in the field
with grantees.

I would think our objective would be to cause the least suffering
possible, the least disruption, the least chaos.

Another area where 1 would think there might be value in some
feedback is those employees who had to remain on the job might
have got a better sense of how many other employees and which
employees were also necessary, given the work that had to be han-
dled during that interim 4-day period. I would think that that
would result in some adjustment of the numbers of people fur-
loughed and who would get furloughed.

Has there been any of that type of adjustment that has gotten
back to you from any of the agencies?

Mr. KOSKINEN. My understanding is the agencies have done, in
some cases, very detailed reviews of the experience of the shut-
down. We have encouraged them all to do that, not necessarily to
plan for the 15th. One of the things we hope to leave behind is
more guidance and more easily accessible material, so the people
don’t have to reinvent the wheel next time around.

The last time OMB looked at shutdown plans, for instance, was
1985. We think that we will leave behind, both at the overall level
at OMB and the Justice Department, clear records of what hap-
pened, but we are encouraging the agencies to do the same thing.

I think we will get more efficient at this although again, as I say,
in the long run, the bottom line is you have to understand that, in
these situations, the Congress has made a decision not to fund the
agencies. We do not have the funding. We do not have authority.

We are looking at narrowly defined exceptions, keeping emer-
gency activities going. It’s not that anybody—and that is why, as
I say, the distinction between “non-essential” and “essential” evapo-
rates as you listen to the comments made across-the-board about
things that people think are very important that cannot be done
because, legally, we have not been authorized to do them.

The question really is, the only window in the statute are what
are the emergency exceptions for imminent threats to life or prop-
erty. There is a significant amount of important work that gets
done by the government.

If there is any positive to this shutdown, I think more and more
Americans discovered that, contrary to some of the assertions made
around about “Well, nobody noticed,” that there were significant
amounts of activities that were not done because, in fact, the gov-
ernment had shut down.

Mr. MoRAN. I appreciate what you are saying, and I also support
what you have been doing; but 60 percent of the Federal Govern-
ment doesn’t fall under the category of imminent threat to safety
and protection of property. I don’t argue with the legal basis of
what you're saying, but the interpretation was much broader than
what is in the law. :

I prefer that interpretation, and I support it, and I think the ma-
jority of the Congress would, but I think it is a valid point to make
that there is a certain amount of judgment and discretion involved
here, and I would hope that we would continue to exercise that
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judgment and discretion and, as I suggest, minimize the disruption
to people’s lives.

We are not just talking about Federal employees. We are talking
about the lives of American citizens who pay their taxes and have
a right to have that money spent in the way that they have come
to expect and should be able to.

Mr. KOSKINEN. That’s right. Again, the chairman’s comment will
reverberate through the system and, as Mr. Mufioz noted, every
counsel in every department reminds all of the people making
these judgments that it is, in fact, a statutory requirement with
criminal penalties.

I know the chairman was not necessarily totally serious but,
when you say, “Should we provide prosecution for people who kept
too many people in X, Y, or Z positions,” a perfectly legitimate ap-
proach, but the answer is, you can't, there are judgments, but you
have to understand this is—as I have told the agencies—this is not
beanbag, this is actually serious matters that affect, as you say, life
and property, that affect the interests of the public.

It is one of those things we should bear in mind when we ask
questions like, and as the others have suggested, that we could
have a shutdown for 30, 60, or 90 days, and what difference would
it make? The difference it would make is, it would bring home even
more significantly, as I noted in my testimony, even after 10 to 14
days, the really catastrophic effects of talking about shutting down
the government.

We ought to not gratuitously reach out to create any more prob-
lems than we have to. But you have to understand that we are op-
erating against the backdrop of the Congress not providing author-
ization at all for any activities, except emergencies.

Mr. MoRAN. I understand the backdrop. I have read the legal
analyses. I am just suggesting we exercise as much good judgment
as we are capable of, which is a lot of it, and we don’t necessarily
maximize our capacity for good judgment in every situation all the
time. ‘

I just have one quick question for OPM. You have all the health
care plans, FEHBP. The open season is just closing. There is a lot
of switching that has been going on this year because of the in-
crease in premiums. Is there going to be any problem in getting
those affected on time by OPM if there is a shutdown on December
15th?

Mr. HEUERMAN. No, there will be no impact, because, in terms
of December 15th, OPM does have an appropriation, and so all of
our employees will be working.

Mr. MoORAN. I thought they come from the agencies first, but I
guess they go directly to OPM, and you can make the changes nec-
essary for the agencies by whom the people are employed?

Mr. HEUERMAN. Yes, I believe so; I believe that is the case.

Mr. MoORAN. You think you can? OK. Thank you.

Mr. MicA. I thank the gentleman. I think we are getting a clear
definition here, Mr. Moran. I think we can’t jail the gardener, but
we lc{an jail the VA administrator who told the gardener to go to
work.
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Mr. MoraN. For those gardeners who may be watching this, I
don’t think you are likely to be incarcerated any time soon. [Laugh-
ter.]

Mr. Mica. I yield to the gentlelady from Maryland.

Mrs. MORELLA. Three strikes, and you are out. I just wanted to
ask, perhaps Mr. Schroeder, [ wondered if you might elaborate on
the issue of the interruption of the private economy, what the im-
plications are in a shutdown.

Mr. SCHROEDER. Well, in trying to assess what government func-
tions can legitimately stay in operation under the law when there
is a lapse in appropriation, one of the cases you confront which
raises this issue most starkly is the FAA air traffic controllers.

So long as planes are flying, those individuals are obviously per-
forming functions that are necessary to avoid imminent threats to
the safety of human life; and as long as you make an assumption
that they will stay operating, we believe there is a valid justifica-
tion under the law for keeping people in that kind of situation at
their posts, even when there is a lapse in appropriations.

It has been, from time to time, raised or speculated during prior
shutdown experiences that the only justification under the law
with respect to the FAA was to have them operate for whatever pe-
riod of time it took them to safely land all the planes that were
then aloft, so that after 3 or 4 hours, ail the FAA employees in the
various air traffic posts around the country who didn’t have appro-
priated funds should walk off their jobs because they didn’t any
longer satisfy the emergency exception.

We thought, and Attorney General Civiletti thought, and it has
been a consistent interpretation of past administrations that, in the
situation of a short shutdown, it is legitimate to assume that pri-
vate activity over which the government doesn’t have any direct
legal control will continue operation. So, instead of sending out a
warning to passengers all around the country, don’t fly after the
first 3 hours of shutdown, because the FAA controllers aren’t there,
we have made the other assumption, that we should assume that
that activity will keep going, and that was beyond the legal re-
quirements of the statute to literally close all of the commercial
and non-commercial air traffic in the country.

Mrs. MORELLA. How did you determine what Federal contracts
should be continued or held in abeyance during the shutdown? Ob-
viously, there is a tremendous impact on the private economy when
we have a shutdown. I am wondering how those determinations
were made.

Mr.. SCHROEDER. Well, there again, the fundamental legal guid-
ance that we provide relates to drawing a distinction between con-
tracts for which there is funding and contracts for which there are
not.

Mrs. MORELLA. Right.

Mr. ScHROEDER. Under normal appropriations practice and
under the terms of the Antideficiency Act, where the funding is ab-
sent for the contract, there is no authorization for the agency to
continue incurring obligations during a period of lapse of appro-
priation. If a contract is funded with multi-year or no year or in-
definite appropriations, then those contracts can continue.
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Mrs. MORELLA. So, other than the FAA, purely on the basis of
whether there is funding?

Mr. SCHROEDER. Excuse me?

Mrs. MORELLA. Except for the FAA, purely on the basis of wheth-
?r or not there is an appropriation, whether there is any funding
or it?

Mr. KoskINEN. That’s right, with one small exception, and that
is, it is possible that contractors could be performing excepted ac-
tivities for emergencies.

You may have building guard contracts or others where there
may not be legal authority otherwise, as Mr. Schroeder said, to
continue the contract, but the function that they are performing is
an emergency function and, therefore, you can incur that obligation
going forward. ’

Otherwise, in the absence of funding, obviously, those contracts
terminate.

Mrs. MORELLA. Fine. Thank you, Mr. Chairman.

Mr. Mica. I thank the gentlelady, the ranking member and other
colleagues, for their participation today. I want to also thank our
witnesses.

First of all, we do have additional questions, Mr. Schroeder, or
Schroeder—I will cover my base there with both pronunciations.

Mr. SCHROEDER. I actually respond to either.

Mr. MicA. Either one? You should hear what I have to respond
to sometime. [Laughter.]

In any event, since we got your testimony later, we will have
some additional questions, probably from both sides of the aisle.

Mr. Koskinen, of OMB, if you could send the subcommittee, as
soon as you get that, any revised plans from the agencies, we
would appreciate that, so we have an opportunity to review what
you are reviewing. Mr. Heuerman, if you have any instances of
overtime being paid, according to the memorandum which you is-
sued, the subcommittee would also like that. We will have some
questions on that and also, if you intend to keep this guideline, for
paying overtime.

Mr. HEUERMAN. [ might just mention in that regard, Mr. Chair-
man, that that guidance is the same guidance that had been issued
back in 1986 and 1990, based upon the same statutory language
authorizing retroactive pay, which talks about paying people based
on their standard rate of compensation.

Mr. Mica. 1 think that might be something we want to look at,
so we will have additional questions. I appreciate your participa-
tion in the hearing as witnesses. It is a very serious business, gov-
ernment shutdown.

This subcommittee doesn’t have the authority or the charge to
determine whether or not there will be a shutdown, but we cer-
tainly have the responsibility, if there are shutdowns to determine,
one, how we are prepared for it; two, what we have done in the
past and what we are preparing for in the future; and also that we
act in a responsible manner, both for the public who depend on
these services and benefits and activities, and also to fulfill our re-
sponsibility as Members of Congress.

We thank you for your participation. Yes?
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Mr. Horn. I would like to just say one last word. I think the im-
pression has been given that we have been looking for finding
fault, because this was a hearing to determine how the shutdown
was implemented.

It would be appropriate for the last word to be one of congratula-
tions to the gentlemen here, particularly, and the agencies they
represent, in particular to Mr. Koskinen, who was responsible for
the operation of the government shutdown from OMB. He has the
management section of OMB, and really did do an outstanding job.

I think by any reasonable measure you performed with brilliance
in a very challenging situation, so I would like to make that point.

Last, Mr. Chairman, I want to ask you publicly, do you think we
could mark up a bill that would enable Federal employees to stay
on the job rather than stay off the job and get paid nevertheless?

Mr. Mica. That is one thing that we should consider, and we will
have the opportunity to hear from you and other individual Mem-
bers who have suggestions. There are some lengthy suggestions
and detailed suggestions for some improvements in the process.

I hope we can reconvene this subcommittee on that subject next
week and, hopefully, make the changes that are necessary in the
law. You don’t have to be a political scientist to realize that there,
in fact, are some tremendous differences of opinion with this Con-
gress, this administration, with the new freshman class, to see that
we could have more instances of what we experienced just a few
weeks ago.

We should be prepared for it and we will consider that legisla-
tion.

There being no further business to come before the subcommit-
tee, this meeting is adjourned. Thank you.

[Whereupon, at 12:50 p.m., the subcommittee was adjourned,
subject to the call of the Chair.]

[Additional information submitted for the hearing record follows:]
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DAVE WELDON WASHINGTON OSFICE.
16 DrsTAKCT, FLORIDA 216 CANNON House OFFict Buioma
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The Honorable John Mica
336 Cannon HOB
Washington, D.C. 20515

Dear John:

| want to share the attached letter with you for use in your hearing on the federal
shutdown.

1 have received calls and letters from several of my constituents and others around the
country who received this letter and were upset by the tone and the political nature of
it. They expressed to me that the President and the Vice Prasident have no business
politicizing the federal workforce and trying to make political gains by distorting the
realities of the shutdown.

When | first saw this letter | believed it to be a hoax. | thought for certain that the White
House would not draft a letter of this nature and tone. 1 was shocked when my staff
confirmed with the Legislative Affairs Office of the White House that this letter was
indeed authentic. We were told that it originated in the Office of the Vice President.

| appreciate your efforts to expose the abuses of the Clinton Administration and hope
that this letter will assist you in this effort.

Again, thank you for your attention to this matter

Sincerely,

%

Dave Weldon
Member of Congress.

O brmed bf
Letia Wyman
45¢ - ALY -
W, Laisas Offre
tueck of), Dec

PRINTED ON RECYCLED PAPER
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Open Letter to Federal Employees
from
President Qlinton and Vico President Gore

Wo are proud of the people who work for the federal government. Any Fortune 100
company would be lncky to have such a work force. Your work makes all Americans
more sats, free, aud prosperous. We sre glad you arv all back on tha job.

We know it hasu't beea casy for you, wondering whea and if you would get your aext
pay check. And many of you had to beac the indignity of being called “non-assential,”
— some by govammext critics, somo even by your own supervisars. Calliag
firlonghed workers non-esseatial is deeply offensive and just plain wrong. The law
fiwced us to furlough 800,000 workers whose jobs were rot of an emergency nature.
The law says nothing about “cgsential.”

No one could sy that medical rescarch is non-csscatial, Or helping Americans go to
college. Or rehabilitating & miltion disabled Americans. Or sapparting the widows
and orphans of veterans. Or keeping our drinking water safe. Or recruiting new
voluntsers for the armed forces. Or any of the long Est of essential government
activities that had to be tempararily suspended. In the short teem, they wore aot
emergencies, 5o the lsw probibited them, But they remain clearly estential.

You all know that the law under which most of the government is cperating expires
on Decamber 15th, and thie debate that led to the Novernber shut down is not over.
Woe can't promise you that your jobs and your fives won't be interrupted again. Too
much is at stake for America. If you are held hostagn again, we know you would aot
want us to forfeit the nation's future as ransom.

Sqnntﬂmkluuohuuledthnmymmbmmiudmnuy—mw

il dabate and compromise — you remain good people caught in what Churchill
aﬂd‘hewmmdmummdﬁudbythwﬁdmwmaﬂﬂe
others.” And when it is settled, it is you federal workers who will once again carry
omdwwinafﬂwpwplqwhowﬂlomagainmbitpodbleﬁxmdutobem
winner. ‘'We saluts you, and we thank you.

(signed) (signed)
Bill Clinton Al Gore

November 22, 1995
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEPUTY DIRECTOR
FOR MANAGEMENT

February 5, 1996

The Honorable John L. Mica

Chairman, Subcommittee on Civil Service
Committee on Government Reform and Oversight
U.S. House of Representatives

Room B371C Rayburn House Office Building
Washington, DC 20515-6143

Dear Chairman Mica,

This is in response to your letter of January 18, 1996 (which arrived January 26, 1996) in
which you pose a number of questions about government shutdowns. I am pleased to provide the
following answers in the order of your questions.

1. OMB’s role in planning, implementing, and overseeing the shutdown was not
substantially modified between the November and December shutdowns.

2. With respect to changes in agency operating plans, enclosed is a copy of my letter
to you of December 22, 1995 which transmitted revised agency shutdown plans.

3. With respect to our assurance of adherence to OMB guidance, OMB program
examiners interacted with their agency counterparts in standard ways. There were no
substantial changes in these procedures during the second shutdown with the noteworthy
exception that some agency contacts were furloughed which made communication more
difficult.

4. OMB does not have records for agency pay, including overtime or other premium
pay. The best source of such information is each individual agency.

5. OMB did not interrupt its own operations nor furlough employees in the
December shutdown because the relevant Appropriations bill had already become faw.

6. There were no changes in OMB operations during the lengthy second shutdown,
but there was a significant delay in those activities that require interaction with shutdown
agencies. For example, preparation of the FY97 Budget was significantly delayed. OMB
did not provide any revised guidance concerning a longer shutdown because the original
guidance asked agencies to review plans for both a short and a more protracted
interruption of agency operations.
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7. Attached is a short document summarizing the estimated costs of the two
shutdowns. Please note that the attached document contains illustrations of the impacts
of the shutdown, but does not represent a comprehensive audit of all effects of the
shutdown.

8. Attached are two tables which provide estimates of the number of employees
furloughed and the number of employees working during the two shutdowns. In general,
funding for employees who worked and were paid during shutdowns came from carry-
over balances, enacted full-year appropriations bill, and fees which were already
appropriated or were otherwise available without further annual appropriation action.

9. Each agency is responsible for dealing with the backlogs of work which

accumulated during the shutdown while accommodating employees’ use of annual leave.
OMB does not have special procedures for monitoring such agency activities.

I hope that the enclosed information addresses your questions and concerns. Please
contact me if | can provide you with any additional information.
incere]

-

John A. Koskinen
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January 19, 1996

EXAMPLES OF HARM DURING THE PARTIAL GOVERNMENT SHUTDOWNS

The two partial shutdowns of the Federal Government totalled 27 days. The overall cost of the
November 14-19 and December 16 - January 5 shutdowns is estimated to be over $1.4
billion and created numerous backlogs in government services that will, in many cases, take
months to overcome and will slow the delivery of future services.

The shutdowns had serious impacts on services including:

Approximately 170,000 veterans did not receive their December Montgomery G1
Bill education benefits on time. Due to the shutdown, there are an additional 87,000
initial education benefit claims pending and 69,200 ongoing certifications pending. Over
200,000 additional veterans disability compensation and pension claims were added to
the backlog during shutdown, and each of the 350,000 existing claims in the system
experienced a 30-day additional delay in adjudication time. Shutdown resulted in an
additional pending 25,000 home loan claims and 8,000 life insurance actions. VA was
unable to provide over 15,000 personal interviews and 81,000 telephone interviews to
veterans, their survivors, or dependents. Currently, there are nearly 400,000 pieces of
unopened mail that are over five days old.

Over 200,000 passport applications were not processed and are now backlogged as a
result of the shutdown.

Pay for over three-quarters-of-a-million Federal employees was delayed. Most
affected employees received only half pay after the December 15 shutdown and were
facing the real possibility of no pay checks after that. This total includes both the
480,000 emergency workers who worked but could not be paid until Congress approved
funds (such as VA doctors and nurses, Federal prison guards, FBI, DEA, and other law
enforcement personnel), and the 280,000 non-emergency workers who were not allowed
to work.

Approximately 7 million National Park visits were prevented.

Over 2 million visits to the Smithsonian museums, National Gallery of Art, National
Zoo, Holocaust Museum, and the Kennedy Center were prevented.

Approximately 5,200 small businesses were delayed in receiving SBA guaranteed
financing.

During the shutdown, small businesses lost the opportunity to bid on an estimated
1,036 contracts valued at $244 million, because SBA's Surety Bond guarantee program
was not available. In addition, small businesses were unable to obtain final Surety Bond
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guarantees for an estimated 306 contracts valued at $55 million.

General assistance payments to about 53,000 Indian families and individuals were
delayed from the Bureau of Indian Affairs.

The unemployment offices in Kansas shut down for two days and an estimated 1,000
to 1,300 newly unemployed people found the doors closed and were delayed in filing
their initial claims for unemployment compensation.

About 1,300 workplace safety complaints went unanswered and 3,500 investigations
involving pension, health, and other employee benefit plans were suspended by the
Labor Department.

There is now a backlog of 250,000 cases for the Federal Parent Locator Service which
helps States locate parents who are delinquent in their child support payments.

Hundreds of Superfund toxic waste cleanups were shut down, delaying cleanup of
these sites and unnecessarily continuing exposure to dangerous chemicals for the citizens
living near them.

Approximately $60 million in environmental fines, injunctive relief, and Superfund
settlements against polluters were not collected, assessed, or negotiated.

Over 1,000 export licenses valued at more than $2.2 billion in U.S. exports were
delayed because the Department of State and the Bureau of Export Administration were
unable to process export licenses.

Many transactions in the telecommunications industry, including the Turner/Time
Warner and Disney/Capital Cities mergers, were held up partly because the Federal
Communications Commission (FCC) review process was shut down. The
Communications Act of 1934 requires FCC approval of spectrum license transfers which
occur in most of these transactions to ensure protection of the public airwaves.

Over 30,000 FHA single-family home loans could not be insured by the FHA -- either
forcing FHA home-buyers to delay their purchase or requiring FHA lenders to
temporarily carry the credit risk of such loans on their own books.

Federal research: Public investment in science and engineering research yields high
annual rates of return to society (well over 20 percent). During the shutdown about
$100-200 million of the National Science Foundation research grants were delayed, idling
some 2,000 researchers that help support this important public investment. In addition,
all panels scheduled to peer review research proposals were canceled delaying future
research funding for these highest priority projects. Similar impacts were felt at many
Federal R&D agencies, including NASA, NIH, Commerce, EPA, and others disrupting
research on AIDS, cancer, the environment, and advanced technologies.

Important statistical releases that American businesses rely on were significantly
delayed by the shutdown -- most importantly the Bureau of Economic Analysis' Gross
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Domestic Product and Corporate Profits for the third and fourth quarters of 1995, the
October and November U.S. International Trade in Goods and Services, Personal Income
and Outlays for October through December and Retail Sales for December and January.
Also postponed were the scheduled releases on Import and Export Price Indexes, Durable
Goods, Housing Starts, and Single Family Home Sales. There were also delays in
releasing data on State and metropolitan employment and unemployment statistics, the
producer price index, and the consumer price index. The shutdown will cause delays in
future releases as well. The Department of Commerce estimates that its statistical
releases will not be back on a regular schedule until May, 1996.

Some 5,000 requests for data from the National Oceanic and Atmospheric
Administration’s archives went unfulfilled due to the shutdown of the National Climate
Data Center. This impacted customers in commercial, legal, state and local, and research
activities. As a result, state and local business planners were forced to delay commercial
ventures requiring environmental information, and private value-added environmental
firms could not get climate data to support their agricultural customers.

Preparation for the launch of the next NOAA Polar satellite (which provides data for
NOAA forecasts) was slowed down thereby increasing the likelihood of a gap in future
polar orbiting weather satellite coverage. If another shutdown occurs, NOAA would halt
further preparation activities. Failure to launch NOAA K (the next satellite in the polar
series) to replace a failed satellite, would likely result in the degradation of weather
forecasts by up to 15%.

The shutdown inconvenienced companies, universities, hospitals, and defense and
law enforcement agencies which depend upon the National Institute of Standards
and Technology’s laboratory-based research and services. For example, NIST
provides in excess of 20,000 measurement samples and performs thousands of calibration
tests each year for more than 3000 large and small companies. Specific examples of
NIST services not provided include:

-- NIST had to delay verification of radiation dose standards through measurement
quality assurance programs which are used annually on over 600,000 cancer
patients and 26 million women who receive diagnostic mammograms.

-- NIST was unable to issue a new standard for lights and lamps (lumen) that was
supposed to go into effect on January 1, 1996. The standard affects the U.S.
lighting industry -- a multi-billion doHar/ year business (includes Sylvania, GE,
Philips, etc.). The shutdown therefore resulted in delayed product delivery and
lost sales.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D C. 20503

December 22, 1995

DEPUTY DIRECTOR
FOR MANAGEMENT

The Honorable John L. Mica

Chairman, Subcommittee on Civil Service
Committee on Govemment Reform and Oversight
U.S. House of Representatives

Washington, DC 20515-6143

Dear Chairman Mica,

I am in receipt of your letter of December 21, 1995 in which you indicate you have not
received copies of revised agency shutdown plans. Please find enclosed a copy of a letter from
me dated December 15, 1995 which transmitted a full set of the revised agency shutdown plans
to you. Also enclosed is additional information we have received since then. You also requested
copies of any additional guidance forwarded to agencies by my office. Please find enclosed a
copy of a letter from me dated December 19, 1995 which previously transmitted a set of such
materials to you. In addition, please be aware that a similar set of such materials was faxed to
Edward J. Lynch of your staff several days ago. Enclosed is additional guidance sent since my
earlier letter to you.

These materials should address the first three information requests in your December 21
letter. T would refer you to OPM or individual agencies for the fourth item, “a tabulation of
annual leave reports from all agencies for the month of December of each of the past five years,”
as OMB does not collect such information.

Finally, you requested a briefing for the Subcommittee on Wednesday, December 27 at
2:30 p.m. 1 understand from a telephone conversation with Edward J. Lynch that was relayed to
me that this would be a briefing of Subcommittee staff. Unfortunately, I will be unabie to brief
your staff on December 27. If parts of the Federal government continue to be shutdown next
week due to Congress’s failure to pass a Continuing Resolution, I will be working on shutdown
related matters. Hopefully, the government will be reopened by that time and, in that event, I
will be out of town on a long planned family vacation. Of course, I look forward to meeting with
Members of the Subcommittee at a more appropriate time,

I hope that the enclosed information sent to you previously with the additional
information provided fully addresses your questions and concerns. Please contact me if you have
additional questions. /

Sincerely,~

A/ ra—
- John A. Koskinen
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January 18, 1996

The Honorable John A. Koskinen ?f cd ‘\;_(,\QL;

Deputy Director for Management S

Office of Management and Budget E @ E U\W E

0ld Executive Office Building

Washington, D.C. 20503 JAN 2 6 1996

Dear Mr. Koskinen:

[ am writing to request that you provide additional information that will complete the Civil
Service Subcommittee’s record related to the hearing on Wednesday, December 6, 1995, on “The
Government Shutdown: What's Essential?” We appreciate the additional information that you
provided in December, but we believe it necessary to supplement our record with additional matters,
including some related to the shutdown that began on December 16, 1995. Questions in this letter
will be in addition to requests that we wifl make of the individual agencies that also testified during
that hearing.

1. Was OMB’s role in planning, implementing, and overseeing the shutdown modified in
any way between the November and December shutdowns?

2. What, if any, changes in agency operating plans did OMB approve prior to the
shutdown that began December 16, 199527 The Subcommittee is particularly interested in any
information developed during the December 6, 1995, hearing that was considered in modifying
subsequent shutdown plans.

3. What steps has OMB taken to ensure that executive agencies adhered to its guidance?
Were any modifications of these procedures made during the second shutdown? [f so, please
describe those changes.

4. Please provide the Subcommittee with an account of overtime and other premium pay
received by furloughed federal employees as a result of the two shutdowns. Please include an
estimate of the savings that would be realized by eliminating premium pay for periods when
waork is not performed.
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5. What steps did OMB take to interrupt its own operations during the December
shutdown? Please provide a description of the numbers of employees furloughed and the
functions they performed as well as a description of persons retained and their functions. Please
deseribe the source of any funding for continuing functions if the funding is other than
appropriations.

6. During the December 6 hearing, you spoke disparagingly of the possibility of an
extended shutdown, What changes in OMB operations were occasioned by the length of the
December-January shutdown? Did OMB provide any revised guidance to other agencies to ease
adjustments from shori-term to long-term interruptions of routine operations?

7. Please estimate the total costs, to your agency and the government, that you attribute
to the November 14 - 20 and the December - January interruptions of operations. Your
submission for the November shutdown should make any necessary revisions to the estimate
included in your December 6 testimony. Please describe any unusual costs imposed on agencies
or any other unanticipated consequences of this interruption of routine operations. Please
provide, too, an estimate of any offsetting savings associated with this interruption of routine
operations.

8. Please provide the Subcommittee with an estimate of the total number of federal
employees furloughed at cach ageney as a result of this interruption during both shurdowns.
How many employees were considered exempt from furlough requirements? Please identify
sources of funding for any empl s considered pt from furlough requirements.

9. Testimony provided to the Subcommittee’s December 6 hearing included several
references to backlogs of work that would accumulate during any shutdown. After the
December-January shutdown, the Office of Personnel Management issued guidance to agencies

garding the of Jated annual leave resulting from the shutdowns, What
procedures will your office use o ensure that agencies accomplish the work accumulated during
furlough periods while accommodating employees” use of additional annual leave?

Thank you for your assistanice in developing this information. We would appreciate a
response by February 2, 1996, Please direct your response to the Subcommittee office, Room
B371C Raybum House Office Building.

5 ely,
——\

—

Chairman
Subcommittee on Civil Service
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
THE DEPUTY SECRETARY
WASHINGTON, D.C. 20410-0050

February 2, 1996

The Honorable John L. Mica
Chairman, Subcommittee on the Civil Service
Committee on Government Reform and Oversight
2157 Rayburn House Office Building
Washington, D. C. 20515-6143
Dear Representative Mica:
Please find attached my responses to the questions you posed
in your January 18 letter. If I can be of any further assistance

to you or your committee please do not hesitate to contact me.

Thank you.

Sincerely yo

g -
Deputy/ Secretary

Enclosures
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Question 1 Please describe any changes in planning,
procedures, and operations that your Department
made between the November and December-January
shutdowns. Please submit any revigsions and/or
supplements to your department’s shutdown plans.
In light of the substantial change between
shutdown numbers reported in the second shutdown,
what changes are contemplated regarding the
Department’s definition of emergency functionsg?
Please provide the new legal reasoning that
supports this change from previocus shutdown plans.

For the purposes of the initial November shutdown planning,
the Department had assumed that this shutdown would be of
relatively short duration, as all previcus shutdowns had
been. A short shutdown in the middle of the month generally
means a delay in payments for public housing and community
development activities, but does not usually grievously
threaten life and property. Accordingly, we planned to keep
on board only a minimum staff to protect life and property.
As the duration of the shutdown grew, however, it was
apparent that as we approached the end of the month, since
HUD deals with physical property and life and death
situations, to continue the basic emergency functions, HUD
would require a greater staff presence.

Additional staff would be needed to open the automated
payments system for assisted housing; to provide for
emergency repairs and maintenance on HUD-held properties; to
renew and extend contracts to protect properties; and to
arrange for closing on mmultifamily FHA insured lcans and
projects with legally binding commitments.

(A copy of the revised plan for the December-January
shutdown is attached as B.)

The legal reasoning for the revision to the plan is as
stated above: for a very few days in the middle of the
month, most Departmental operations can be briefly suspended
without creating imminent threat to life and property; after
a few days, however, financial systems that were paused must
resume, and Federal employees must be on the job in order to
protect life and property.

Question 2. Please submit the numbers of persons furloughed in
each agency during the two shutdowns. For each
function which was subject to furlough during the
first shutdown, but exempted from furlough during
the second shutdown, please provide policy and
legal reasons supporting the decision to change
the status of the functions.

2



279

During the first shutdown, a Departmental total of 11,231
employees were furloughed. During the second shutdown, 9,839
employees were furloughed.

Policy and legal reasons for each activity originally
suspended, but resumed over the longer term shutdown, are
provided in the revised shutdown plan sent to OMB on
December 13, 1995, and enclosed in response to Question 1.

Question 3. Please provide a report, by agency and by
category, of all amounts and forms of premium pay
(overtime, night differential, etc.) that was paid
to agency employees who were furloughed during
each shutdown.

Our reports are done on a bi-weekly basis. The first
shutdown was three days out of a pay period. It would not
be possible to isolate the data pertaining to those days.

Data for the second shutdown shows that we paid $4,768.35 in
overtime pay for general HUD workforce employees and
$85,018.00 in overtime pay for the Office of the Inspector
General. In addition, we paid a small portion of $326.40 in
Sunday and night differential.

Question 4. Please provide a report, by agency, of the numbers
of furloughed employees who filed for unemployment
compensation during the shutdowns and amounts paid
to agency employees. Please describe any costs
that will be incurred by your Department as a
result of efforts to collect reimbursement of
these payments after routine pay is restored.

According to our records 778 employees applied for
unemployment compensation based on the Noyember 1995
shutdown. Based on the December-January shutdown, 2,603
employees have applied.

We have no way of knowing any amounts paid to employees
until we receive reports from the States (not before
February 1996) .

The costs of collecting reimbursements of unemployment
benefits are, of course, an unknown. The Department of
Labor in a memorandum dated January 24, 1996 indicates the
information agencies need to provide to the States in order
for them to identify employees that have been overpaid.
Computer program specifications will be developed in order

3
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to report this information to each State. BAdditional
administrative costs will be incurred, but the cost
associated with providing this information is unknown at
this time.

The memorandum further states that under some States’ laws,
the burden of initiating the collection of the overpayment
from the employee rests with the agency. In those
instances, we will incur additional personnel and
administrative costs to perform this service, report back to
the various States, and follow up on future quarterly
chargeback listings to ensure that our account has been
adjusted to reflect the amount (s) collected.

Until we receive our quarterly listings from the 53 State
agencies, verify the charges that are unrelated to the
November and the December - January furloughs, we will not
be able to determine the volume and/or additional personnel
services costs.

Question 5. Please estimate the total costs to your agency
agssociated with the interruption of operationms
during November and December-January. Please
provide descriptions of any unusual costs imposed
on the agency or other unanticipated consequences
of these interruptions of operations. Please
provide, too, an estimate of any savings
associated with these interruptions.

Total costs to the Department for salaries and benefits of
employees during the November shutdown were

$10,211,000. During the December-January shutdown, those
costs were $32,116,000, for a total of $42,327,000.

Unusual costs incurred during interrupted operations, and
unanticipated consequences of interruptions of operations,
include costs of cancelling training courses, travel
expenses incurred when employees were recalled to their duty
stations to be furloughed and printing costs incurred to
print furlough notices. No estimated savings were identified
for either shutdown.

Question 6. Please indicate the shutdown’s impact on programs
funded through trust funds, fees, carry over
funds, or other revenues not tied to annual
appropriations. Please describe any changes made
in implementing these programs during the
December-January shutdown.
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The Office of Federal Housing Enterprize Oversight (OFHEO),
within the Department, is funded through assessments of the
enterprises it regulates, rather than through
appropriations. OFHEO operations were not affected by the
shutdowns and none of its staff was furloughed.

Question 7. Please provide staffing levels for all public
affairse offices in the Department during the
shutdown.

During the November shutdown the staffing level for the
Office of Public Affairs was 4.

During the December/January shutdown, the Office of Public
Affairs staffing level was 4 staff

Question 8. Please provide a report of the number and furlough
status of political appointees, noncareer Senior
Executive Service personnel, and Schedule C
appointees, by agency during each shutdown.

November Excepted Furloughed
Noncareer SES personnel 18 2
Limited SES personnel 3
Schedule C appointee 32 52
December/January
Noncareer SES personnel 17 2
Schedule C appointee 31 45
Question 9. Please provide estimates of the numbers of

employees and the amount of accrued annual leave
that will be restored by your Department as a
result of employees required to work during the
second shutdown. Please describe any other
effects that the second shutdown will have on the
administration of employees’ leave programs.

Based on revised guidance by the Office of Personnel
Management (OPM), dated January 17, 1996, agencies were
instructed to restore forfeited annual leave to each
employee who was not permitted, because of the lapse in
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appropriations, to use annual leave that had been scheduled
in advance in writing according to OPM regulations. This
includes both excepted and furloughed employees. Based on a
preliminary internal report, there is a potential for
restoration of 182,189.50 hours of annual leave forfeited by
4,132 employees. Procedures have been established to
request verification of the forfeited hours and a
certification by the employee’s supervisor that the leave
was scheduled in writing by November 25, 1995 as required by
OPM regulations.

In addition, the shutdown greatly increased the number of
requests for guidance, as well as the workload required to
actually correct the leave records of employees. Also, a
number of employees approved as leave recipients under the
Voluntary Leave Transfer Program did not receive donations
of unscheduled leave subject to forfeiture, which otherwise
would have been donated.

Question 10 Several functions identified as subject to
furlough are listed in agency plans as funded
through multiple year appropriations. How was
this factor considered in your planning?

For HUD, most employees salaries are paid from Salaries and
Expense account. Program funding of departmental employees
is paid from a variety of other accounts. The decision to
furlough employees was based on the lack of funding in the
departmental- Salaries and Expenses account. The only
employees for whom obligations were incurred to pay salaries
were those needed on account of imminent threats to life or
property, the conduct of the shutdown, or in the case of
employees of the Office of Federal Housing Enterprise
Oversight, those not paid from the departmental Salaries and
Expense account.

Staff in the Fair Housing Initiatives Program Division were
retained to approve payments to current recipients of Fair
Housing Initiatives Program (FHIP) funds (from the FY 93, FY
94 and FY 95 competitions) because the organizations funded
provide fair housing services to individuals who are subject
to discrimination in housing which can involve threats to
life or property of the individuals involved.

Question 11. During the November shutdown, HUD made statements
that approximately 2,500 mortgages would not be
processed each day under the FHA single family
mortgage insurance program. Yet, HUD, in its
September 7, 1995 shutdown contingency document,
the Department mentions on page 2, in part, that
certain exceptions include:

6
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"activities essential to the preservation of the
essential elements of the money and banking system of
the United States."

In your opinion, is the FHA Single Family program
(Mutual Mortgage Insurance Fund) essential to the money
and banking system of the United States in that banks
and mortgage brokers depend on an efficient and
continual system to operate and process mortgage
applications?

Yes. However, FHA delegates to lenders the authority
to endorse loans and perform other insurance functions,
with the assistance of certain FHA systems and support.
After the loan closes, FHA reviews the application and
issues the mortgage insurance certificate (MIC) that a
lender needs to issue mortgage-backed securities and
access new capital. FHA does not review most insurance
applications before the loan closes. Thus, some FHA
lending could continue despite the shutdown. The
anticipated duration of the shutdown_ determined whether
it was essential for FHA to perform certain functions
to avoid an adverse impact on the money and banking
system.

If the answer is yes: Why did the Department, if it
deems the Mutual Mortgage Insurance Fund as essential,
shutdown and stop processing mortgage insurance
applications?

The November shutdown was not anticipated to last a
long time. HUD could not argue that the ability of FHA
to process mortgage insurance applications for a few
days was essential to the money and banking system.
Thus, FHA shut down its systems and did not issue MICs.
However, when the government shut down for a second
time in December and the prospect of reopening was less
certain, we kept certain systems open to make it easier
for lenders to close loans, assuming that FHA would
provide insurance (MICs) when it reopened. This
created difficulties in many cases, but did not
threaten the money and banking system. If the second
shutdown had lasted even longer, we would have had to
consider whether the operation of the money and banking
system required FHA to begin issuing MICs again.

If the answer is no: What does your Department
consider essential to the money and banking system,
notwithstanding GNMA payments, etc.?

See above.
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Question 12. What FHA single family mortgage insurance
activities were affected by the shutdown?

See above.

Question 13. "Today’s Focus at HUD, Thursday., November 30,
1995" states that FHA will process single family
mortgages during the November 14-19 shutdown.
What precipitated that change in policy from the
one published in the November 14 HUD Focus
statement?

The question misinterprets the November 14 and November 30
FOCUS statements. The later does not represent a change in
policy.

During the November 14-19 shutdown, FHA systems were down
and it did not process insurance applications. Some leriders
did, however, make some FHA loans. After FHA reopened, it
took steps -- announced on the November 30 FOCUS -- to be
flexible if a lender varied from standard procedures because
HUD was shut down. For example, lenders are supposed to get
a case number from FHA before beginning to process a loan
application. Since FHA's systems were down during the first
shutdown, lenders could not obtain the case number. The
November 30 FOCUS statement said that FHA would accept for
insurance loans for which the lender had not obtained the
case number in advance.

Question 14. When did the secretary agree to process those
applications, supposedly delayed during the
shutdown?

There was never any suggestion that FHA would not process
backlogged insurance applications when it reopened. When
the furlough ended, FHA immediately began processing the
backlogged applications for insurance.

Question 15. Were there any indicationa before November 30th
that the Secretary would allow FHA processing of
these types of loans, particularly during the
shutdown?

FHA never processed applications for insurance during the
shutdown. Nor did it suggest that it would not process
applications for insurance after it reopened.

Question 16. If there is another shutdown, what will be the
procedure for FHA mortgages?
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In the January 6, 1996 continuing resolution, H.R. 1358,
Congress included language that authorizes all FHA single
family insurance activities through September 30, 1996,
regardless of whether the government is shut down again or
not.

Question 17. How many FEA single family employees were exempted
from furlough in each shutdown? On what basis
were these decisions made? What changes could we
anticipate if another shutdown were to occur?

During the first furlough, the excepted single famiiy staff
were:

Headquarters 3
Field 0
Total 3

During the gsecond furlough, the excepted single family staff
were:

First week - 12/18
Headquarters 3
Field 71
Total 74

Second week - 12/26
Headquarters 8
Field 71
Total 79

Third week - 1/2
Headquarters 8
Field 116
Total 124

Decisions were made to except those staff necessary to carry
out the functions deemed to be essential to protecting
property and the banking and money system. Thus, there was
one person in almost every single family field office.
Single family systems and activities necessary to protect
property were also supported by excepted employees from the
Office of the FHA Comptroller and Office of Information
Policies and Systems.

As noted in question 16 above, all FHA single family
employees will be authorized to work, notwithstanding an
further government shutdowns, under the terms of the
Continuing Resolution passed on January éth.
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Question 18 The Department issued a statement on the first day
of the shutdown that homeless providers and AIDS
patients needing housing assistance would suffer,
or to quote:

-related to AIDS sufferers
"If the Government shut down, their funds
will be delayed and homeless AIDS sufferers
will be needlessly condemned to the streets.”
-related to Homeless persons
"Homeless personsg will suffer even more than
they do now, as many providers will not be
able to secure funds previously appropriated
for the shelter and services they deliver to
America’s most needy people."

a. HUD’s September 7th shut down guidelines
exempt programs that affect safety and
health. Are these two programs [homelessness
and HOPWA] under the category of "safety and
health"?

b. If yes: Why did the Department make
statements and alarm the public that these
programs would not continue?

c. If no, Why not?

18a. Yes. The plan which was submitted to the Office
of Management and Budget on September 7, 1995,
identifies these program activities as ones that could
be continued in the event of a shutdown. On page 13,
the plan states, "Activities related to the
administration of ongoing McKinney homeless assistance
and HOPWA programs, since failure to do so would
imminently threaten the safety of human life by making
housing and services unavailable to particularly
vulnerable populations.

18b. During the November shutdown, HUD’s Line of Credit
Control System (LOCCS), through which grantees draw
funds, was not operational. Therefore, grant awards
that had been made prior to that point in time for
which the funds were "in the system," could not be
accessed by providers.

In planning for a second shutdown, the Department
broadened the scope of excepted activities and, from
the start, identified a portion of Homeless and HOPWA
staff as excepted personnel.

10
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Question 19 How many homeless persons and AIDS sufferers were
adversely affected, or "put on the streets®™ as the
Secretary noted, by each government shut down?

The two shut downs reduced opportunities for State and local
governments and for nonprofit organizations that provide
assistance to take the normal steps in planning, opening and
operating projects that provide housing assistance and
related services for persons who are homeless or persons
living with HIV/AIDS and their families.

During the first furlough, because of it’s duration, we
estimate that minimal effect was felt by grantees and the
homeless persons they serve. During the second furlough,
however, grant agreements for 66 projects that were ready
for approval were held up until after the shutdown, delaying
implementation of projects serving several thousand persons.
These delayed projects would have provided transitional
housing and services, as well as permanent housing for the
mentally ill and other homeless individuals and families at
the beginning of the winter season who were already on the
streets or in emergency shelters.

In addition, there were 370 other projects delayed which,
while not ready for execution of the grant agreement, were
being assisted by HUD Field Offices in the preparation of
necessary legal documents prior to agreement execution.
These projects are designed to serve well over 100,000
homeless persons.

In the HOPWA program, some commitments of FY 1995 funds were
delayed due to the furlough. In 1995, $153.9 million was
made available to States and cities by formula allocations
and $17.1 million was made available by competitive award.
HUD offices were not able to approve programs and authorize
access to program funds for 16 of the 21 competitively
selected grants, including identification and training of
project staff who will access funds and aecount for the use
of such funds. The estimated number of clients to be served
by these projects was 7,953 persons with housing assistance
and an additional 4,308 with related services. During the
interim between these interruptions, HUD staff were able to
approve five grant agreements and one project expended
funds. Formula programs in all 66 eligible jurisdictions
were required to accommodate a rescission of part of the FY
1995 program funds, including holding additional public
hearings or consultations, and resubmitting revised plans.
No action was taken on formula revisions during the furlough
periods.

11
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Question 21 Please identify the 21 local HOPWA [Homeless
People With AIDS] groups, cited in HUD's
November 14th Focus, that did not receive
their funds?

These competitively-awarded projects were pending technical
submission reviews, financial procedure authorizations and
other actions during the first furlough and 16 were pending
during the second furlough.

Table 1. 1995 HOPWA Competitive Grants.

Grant Recipient Project Award
Location Amount

AIDS Task Force of Birmingham, S

Alabama, Inc. Alabama 756,992

Alaska Housing Fairbanks &

Finance Corp. Juneau, Alaska | 716,166
LT

Marin County San Francisco

Community Development | metro area 1,100,0

Agency 00

State of Connecticut State-wide,

Dept. of Social Connecticut 998,648

Services

Cornerstone Services, Joliet,

Inc. Illinois 465,991

Travelers & Chicago,

Immigrants Aid of Illinois 1,030,0

Chicago 00

UNITY for the New Orleans,

Homeless Louisiana 1,099,2
30

City of Baltimore Baltimore,

Department of Housing | Maryland 1,076,7

and Community 18

Development

State of Maryland, Eastern Shore

Department of Health & Western 1,000,0

and Mental Hygiene Maryland 00 LT

AIDS Housing Boston,

Corporation Massachusetts 990,534

12
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Hospice of

Detroit metro

Southeastern Michigan | area, Michigan | 572,932

State of Missouri, Areas outside

Department of Health of St. Louis 888,065
and Kansas LT
City, Missouri

Community Counseling Brooklyn, New

& Mediation York 66,950

Episcopal Social Harlem

Services of New York, neighborhood 1,099,9

Episcopal Action of New York 99
Ccity, NY

Greyston Foundation, Yonkers, New

Inc. York 1,100,0

00

Southside Community Brooklyn, New

Mission York 975,572

Asocilacion de Philadelphia,

Puertorriquenos en Pennsylvania 1,030,0

Marcha 00

State of Rhode Providence,

Island, Housing and Rhode Island 943,440

Mortgage Finance LT

Corporation

State of Vermont, State-wide,

Housing and Vermont 719,950

Conservation Board LT

AIDS Housing of National &

Washington Seattle area 1,042,7

(2 projects) projects, 70
Washington

TOTAL HOPWA 1995 21 Grants 17,673,

Awards 957

LT denotes Long-term projects; others are Special Projects of

National Significance

Question 22

and HOPWA funds?

13

What is the spend-out rate for Homeless programs
For how long can these programs
continue to operate on carry-over funding?
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Both the Homeless and HOPWA programs spend out (are drawn
down by grantees) over 5-plus years, primarily due to the
nature of the projects that are undertaken -- building of
shelters and other types of housing, provision of services
over a period of time, continuing rental assistance, etc.

Homeless competitive program funds, awarded since 1987, have
assisted more than 2,000 projects at an average annual rate
of $71.6 million. These figures do not incorporate the
recent 1995 awards. The Supportive Housing Program, the
largest of the homeless programs, as well as the Shelter
Plus Care program have a very limited amount of carry-over
funds. The Section 8 Moderate Rehabilitation Single Room
Occupancy Program, which is for a ten year period, has some
carry over funding.

Over the four fiscal years 1992-1995, the HOPWA program
allocated funds by formula to 34, 43, 54 and 66
jurisdictions, respectively, in each year, and provided for
an additional 62 competitively-selected projects. During
the most recent 3-month period, expenditures from all
funding years was about $8.9 million per month, for an
annual equivalent of $106.9 million. These amounts have
increased by about nine percent over amounts spent in the
last two quarters.

Potential Funding Gaps. Many grantees exceed this average
use rate and will complete full use of funding before the
end of their 3-year use period. For example, the State of
Tennessee has used 100 percent of its FY 1995 funds; with a
small residual amount from prior years (about 10 percent),
the State will soon rely exclusively on FY 1996
appropriations, if approved, to maintain programs.

Question 23 During the shutdown, what efforts were made by HUD
to continue to make contract payments to section 8
project-bagsed owners?

Section 8 payments to project-based project owners were made
during each shutdown by the LOCCS system after the input
vouchers were processed by excepted HUD staff in the Field
Accounting Divisions (FADs). These payments were contract
obligations incurred prior to the shutdown.

Were there payments made to section 8 tenant-based holders?

Yes, during the government shutdown the Department’s
financial systems were up and operating as HUD continued to
ensure that PHAs with Section 8 tenant-based holders
received payments and that no tenants lost housing during
this pericd.

14
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Question 24 What is the basic function to provide processing
payments to section 8 holders? b. How many
employees are necessary to operate the computers
that process the Section 8 payments?

The basic function to process payments to Section 8 holders
begins with entry of a twelve month payment schedule into
the Department’s accounting system by a financial analyst in
the field, which must be approved and processed by a
supervisor before payments can be generated by the
accounting system. Once the approved payment schedule is
entered into the system, spendout will occur against
available funds based on the schedule. During the shutdown,
if the field offices had entered and approved schedules for
their respective PHAs into the Department’s accounting
system, the Section 8 payments continued to flow to the
applicable PHAs. However, some PHAs did not have approved
payments already scheduled in the accounting system prior to
the shutdown, and those payments were reviewed and approved
by excepted employees in HUD headquarters.

Field Office Financial Analysts were called back to work
during the shutdown in order to assess which PHAs would
experience a funding shortfall by February 1 in the event
funds did not become immediately available under a new
Continuing Resolution. Financial Analysts also calculated
the renewal funding requirements for January expirations so
that funds could be immediately assigned as soon as the
shutdown ended.

b: Approximately 119 employees were necessary to operate
the computers that process the Section 8 payments.
This number is calculated by estimating that two
employees (one financial analyst and one supervisor)
would be needed per 59 Field Offices (i.e. 52 Field
Offices, 6 Native American Offices, and the Beaumont
Office.) One employee was also be needed in
headquarters.

Question 25 In moat cases the Section 8 payments are made from
previously appropriated funds. How are these
previous appropriated funds affected by the shut
down for FY 967

Not affected by the shutdown. We are continuing to make
payments to the housing authorities.

15
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Question 26. During your testimony before the Subcommittee, you

cited several examples of backlogs that would
accumulate for each day of a potential shutdown.
Please provide the Subcommittee with an inventory
of the workload backlogs that your Department
associates with the shutdowns. 1In light of OPM’s
January 17, 1996 guidance to restore all annual
leave, please provide the Subcommittee with your
management plan for reconciling the accumulated
leave and the workload backlogs that resulted from
the furlough periods.

Complete inventory is not possible. Addition examples of
Office of Housing backlogs include:

-Reserves for Replacement,

-Rent Increases

-Physical Inspections

-Financial Statement Reviews
-Endorsements

-TPA's

-Closings

-Flex Subsidy Releases

-Section 8 Extensions/Amendments
-Vouchers

-Production processing including; Preapps, Inspections,
-Appraisals, Cost, Mortgage Credit.

Unopened mail received by the Lender Approval and
Recertification Division during 2nd furlough:

Initial applications ................ 88
Branch applications ................ 149
Additional sponsor applications ....589
Financial statements for review ....322
Misc. correspondence ............... 119

Significant backlogs from the Office of Mortgage Insurance
Accounting and Servicing

@l2/15 @l/12

-Mortgage insurance applications

pending endorsements 100,000 200,000
-Exceptions 1,250 6,250
-Record changes 5,900
-Terminations 2,200 18,200
-Premium Refunds 2,933 10,500
-Claims 7,000 17,000
-Vendor payments (properties) 0 6,000

16
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Significant Office of Housing procurements delayed three-to-
four weeks include:

L] SF auctioneer services (for property disposition)

[ Computer support for Single Family Asset
Management System

[ ] Advanced micro-simulation actuarial model

[ Technical assistance for Multifamily SWAT teams

° Demonstration contracts for Single Family property
disposition activities in Maryland, California,
and Louisiana

[ HUD Homes hotline services

. Asset sales (notes)

Finally, we attach a workload information summary of the
number of single family cases logged in but not endorsed as
of January 18, 1996 by single family field office. The
actual backlog is higher because some cases have been
received by the office but not yet logged in. (Attachment
A.)

FAIR HOUSING AND EQUAL OPPORTUNITY

Based on the average number of fair housing cases opened per
week during the previous fiscal year and our long term
average for case closure we estimate that 464 fair housing
complaints would have been filed during the shutdown and 450
cases closed. These are National figures and include both
HUD and FHAP cases. Although the state and local FHAP
agencies were still open, HUD was unable to refer cases or
process those cases the FHAP's investigated. In addition,
approximately 250 claims or inquires concerning
discrimination would have been submitted that would have
received service from HUD but not result in the filing of a
fair housing complaint.

ADMINISTRATION

Because of the shutdowns, incoming mail accumulated and
required considerable time to sort through. This
contributed to delays in processing actions that were in the
pipeline, extensions of vacancy announcements, rescheduling
of merit staffing panels, delays in issuing selection
certificates and in rating and ranking job applications.
Decisions regarding proposals to remove and discipline
employees were also delayed. Delays occurred in initiating
47 reimbursable personnel security investigations and in
closing 24 others.

17
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Examples of other impacts include a processing and
counselling backlog to accommodate retirements and
separations, many of which occurred during the shutdown.

Optional retirement/buyout 74 employees

Early retirement/buyout 38 employees
Resignation/buyout 5 employees
Declined/buyout 31 employees
Extended/buyout 2 employees
Optional retirement 9 employees
Early retirement 6 employees
Disability retirement 6 employees

The December - January shutdown caused several problems,
including incorrect pay checks. Since pay was issued in
three installments, there was insufficient pay after required
deductions to cover individual obligations. Regular
deductions for financial allotments, court-ordered
garnishments for child support/alimony and commercial debts
were either not processed or significantly reduced.

Pay problems caused a considerable increase in workload--
countless telephone inquiries from employees respondents, and
attorneys, etc., concerning missing deductions; requests for
pay reconciliations, and coordination with the Department’s
payroll agent in New Orleans, Louisiana. Processing delays
occurred in 24 court orders covering actions such as
garnishments, tax levies, child support, and alimony.

Other shutdown impacts included timekeeping. Since employees
were paid manually by NFC with a supplemental pay check and
paid automatically for one week based upon the employee’s
work schedule, corrected timecards had to be prepared for
every employee. Employees who should not have been paid
because they were in a non-pay status, were paid; collection
procedures must now be implemented. Due to the overload of
submitting corrected pay data, all actions had to be
resubmitted due to failures in the automated systems.
Personnel Assistants have had to literally spend days
explaining the errors in pay checks created by salary
payments generated during the furlough.

18
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PUBLIC AFFAIRS
*Editing of the Annual Report was delayed

*Invoices for services provided by vendors prior to the
shutdowns were not processed in a timely manner as required
by the prompt payment act.

PUBLIC AND INDIAN HOUSING

The Office of Public and Indian Housing (PIH) accumulated a
backlog during the government furlough that include the
inability to do following:

®Assess 50 very large public housing developments and
develop a guide for PHAs to use in assessing the future
viability of their stock.

®Review by field office staff of the formula
characteristics reports data for the CGP Housing Agencies
in preparation for running the FY 1996 CGP formula.

There are approximately 904 PHAs, with well over 21,000
data records, involving all 52 field offices and
headquarters staff.

®Review demolition\disposition applications in
headquarters.

®Progress in the computer matching systems development
effort to detect fraud by tenants in reporting their
incomes for purpose of determining their rent.

eProvide technical assistance to Native American tribes,
housing authorities, or resident organizations.

eComplete processing of regulatory reductions.
eComplete PHMAP assessments for PHAs with FYE 6/30/95.
This meant that these PHAs were not notified of possible

incentives they were eligible for which may have impacted
on other PIH program areas and grant applications.

19
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COMMUNITY PLANNING AND DEVELOPMENT/HOMELESS

During the second furlough, work on 66 grant agreements for
Homeless Assistance projects were delayed and were not
approved until after the shutdown ended. Accompanying these
grant agreements, in some cases, were security and financial
documents which would allow for the assignment and
disbursement/draw down of homeless assistance funds. These
delays forced recipients to explore other areas of funding,
incurring undue hardships or actually closing down their
facilities.

Additionally, technical assistance was not provided to 370
additional projects which were moving toward grant agreement
execution, thereby delaying both the execution of the grant
agreements and the implementation of these projects.

n the HOPWA program, HUD staff were not able to approve
programs and authorize access to program funds for 16 of the

21 competitively selected grants, including identification and

training of project staff who will access funds and account
for the use of such funds.

20



0102
0106
0110
0l26
0136
0143
0202
0206
0216
0236
0239
0306
0315
0326
0328
0336
0339
0344
0406
0409
0414
0416
0419
0426
0429
0436
0437
0440
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0444
0446
0450
0506
0510
0512
0516
0528
0533
0536
0539
0544
0546
0550
0602
0616
0621
0624
0637

BANGOR
BOSTON
BURLINGTON
HARTFORD
MANCHESTER
PROVIDENCE
ALBANY
BUFFALO
CAMDEN

NEW YORK
NEWARK
BALTIMORE
CHARLESTON
PHILADELPHIA
PITTSBURGH
RICHMOND

WASHINGTON D.

WILMINGTON
ATLANTA
BIRMINGHAM
CORAL GABLES
COLUMBIA
GREENSBORO
JACKSON
JACKSONVILLE
LOUISVILLE
KNOXVILLE
MEMPHIS
NASHVILLE
ORLANDO
CARIBBEAN
TAMPA
CHICAGO
CINCINNATI
CLEVELAND
COLUMBUS
DETROIT
GRAND RAPIDS
INDIANAPOLIS
MILWAUKEE
FLINT

MINNEAPOLIS ST. PAUL

SPRINGFIELD
ALBUQUERQUE
DALLAS

FORT WORTH
HOUSTON
LITTLE ROCK
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WORKLOAD INFORMATION
SINGLE FAMILY ENDORSEMENTS
NUMBER OF CASES LOGGED IN (RECEIVED)

AS OF 1/18/96

16
2

1
3391
0
180
33
]
66
86
111
408
25
371
66
260
1,046
31
42
306
954
45
795
177
39%
17
12
152
22
677
S03
266
2,187
1
325
366
268
145
774
6
23
223
212
127
158
87
48
442

ATTACHMENT A

- NOT ENDORSED



0641 LUBBOCK
0648 NEW ORLEANS
0656 OKLAHOMA CITY
0659 SAN ANTONIO
0662 SHREVEPORT
0670 TULSA

0705 DES MOINES
0716 KANSAS CITY
0726 OMAHA

0736 ST. LOUIS
0740 TOPEKA

0805 CASPER

0806 DENVER

0815 FARGO

0820 HELENA

0830 SALT LAKE CITY
0835 SIOUX FALLS
0905 FRESNO

0908 HONOLULU

0916 LOS ANGELES
0920 PHOENIX

0925 RENO

0930 SACRAMENTO
0933 SAN DIEGO
0939 SAN FRANCISCO'
0943 SANTA ANA
0944 LAS VEGAS
0945 TUCSON

1006 ANCHORAGE
1008 BOISE

1016 PORTLAND

1019 SEATTLE

1025 SPOKANE

NATIONAL TOTAL

298

92
120

163
21
35

236

288

240
95
75
39

222

1
12
15

2

797

112
21

250

]

425

2

327

210
27

183
46

0

263
63
24

17,262
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
THE DEPUTY SECRETARY
WASHINGTON, D.C. 20410-0050

December 13, 1995

Mr. Alan B. Rhinesmith

Deputy Associate Director

Housing, Treasury and Finance Division
Office of Management and Budget

725 17th Street, NW

Washington, DC 20503

Dear Mr. Rhinesmith:

SUBJECT: Revised Contingency Plan for Agency Shutdown

This letter responds to OMB’'s Budget Data Request Number
96-21. It amends the detailed shutdown plan for the Department
of Housing and Urban Development (HUD) submitted in September,
and constitutes a revised shutdown plan in the event of an
appropriations lapse after December 15, 1995. Our plan is based
on the assumption that a shutdown of short duration can be
managed relatively easily with a minimal staff. However, after a
day or so without funding, the critical needs of HUD clients and
beneficiaries require that more Departmental activities would
necessarily resume, and more HUD employees would be required to
perform them. Details of the proposed staffing levels in each
instance are shown in the enclosure to this letter. To assure
the protection of life and property in programs in the
Department’s jurisdiction, we propose the following:

For a short-term shutdown, we would retain on board
essentially the same employees who were working on the last day
(November 17, 1995) of the last shutdown (about 500). They would
perform activities essential for the protection of life or
property, activities funded by resources remaining available from
funds other than annual appropriations, and activities necessary
for the orderly shutdown of Departmental operations. Most of our
data processing systems would be shut down, which would mean that
most of the Department’s financial activities would be suspended.
All non-excepted employees would be furloughed.
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After the first day of a shutdown, HUD beneficiaries would
begin to feel the effects of the absence of funds, and life and
property would be threatened. It would be necessary to open
payments systems to provide funding to local housing authorities
so that tenants would not suffer unduly from the cold weather and
deferred maintenance.

If the funding lapse lasts more than a day, we would begin
to implement our plan for a longer-term shutdown. Some
activities that had been suspended would be resumed, to protect
life or property, and some employees who had been furloughed
would be brought back on board to perform these activities.
Reopening the payments systems would require a large number of
excepted employees, and our excepted staffing level for a longer-
term shutdown would be about 1,900.

Over a longer term,

1. We would continue to disburse funds for public housing,
with operating subsidies and modernization funds provided through
local housing agencies providing housing and services to
1.4 million low-income households. TFor tenant-based rental
assistance, we would propose to reopen the line-of-credit control
system and to add an additional 200 employees to the "excepted"
list to carry out these functions.

2. For Section 8 project-based rental assistance, we would
reopen the Housing Assistance Payment System, to cover
disbursements for over 1.9 million units of privately-owned
rental housing. Over 4 million people live in these
developments. For Housing, we would add 100 employees to the
excepted list for these functions.

3. For the FHA Single-Family Mortgage Assignment Program,
to help moderate-income homebuyers who are experiencing
difficulty in paying their mortgages stay in their homes, we
would add 70 employees to provide guidance to lenders concerning
assignment of mortgages in case of default.
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4. For FHA Multifamily Properties, to authorize the release
of Federal funds to address emergencies (e.g. fires, vandalism,
repairs) in insured and assisted properties, we would add an
additional 150 multifamily Housing employees to the excepted
list, and 60 administrative employees to the excepted list.

5. For Homeless Services, Services for Persons with HIV/
AIDS and Funds to Cities and Communities, we would add an
additional 120 employees to the excepted list. Reopening the
data systems would provide for the delivery of essential housing
and emergency services to at least 32,000 homeless persons;
provide assistance to approximately 8,200 to 9,500 persons with
HIV/AIDS each day, and provide access to funds for over 1,500

cities and counties which receive HOME and Community Development
Block Grants.

6. If payments are to be resumed under the reopened systems
noted above, an additional 215 employees of the Chief Financial
Officer will be required to be excepted, and another 180
administration employees, most in ADP, will need to be added to
the excepted list. Additional legal staff to provide litigation
support and advice will also be needed.

In total, we are requesting exceptions for up to 1900
employees in the event of a longer-term shutdown.

Please let me know if you have any questions.

Sincerely you

Dwightf P.

Enclosure
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ENCLOSURE

AGENCY: HOUSING AND URBAN DEVELOPMENT
REVISED SHUTDOWN PLANS

Update on excepted/furloughed employees

Short-term Shutdown Longer-term Shutdown
Estimates Estimates

Employees: Excepted Furloughed Excepted Furloughed
Housing 28 5307 415 4920
PIH 24 1383 250 1157
GNMA 9 ) 56 9 56
CPD 12 855 150 717
PD&R 5 105 5 105
FHEO 16 667 29 654
0GC 31 490 62 459
CFO » 10 385 243 152
FDOS 130 207 132 205
Admin. 40 977 150 867
LBP 0 22 0 22
Dep't Mgmt. 34 67 34 67
Total, S&E 339 10,521 1,479 9,381
IG 191 426 191 299
WCF 25 284 150 159
OFHEO 68 .0 68 ]
Total HUD 623 11,231 1,888 ) 9,839

December 13, 1995
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United States

Office of

Personnel Management Washington. D.C. 20415

I Reply Reler Tes Your Relerence

MR |3 9%

Honorable John L. Mica

Chairman

Subcommittee on Civil Service

Committee on Government Reform
and Oversight

U.S. House of Representative

Washington, D.C. 20515-6143

Dear Mr. Mica:

Enclosed are responses to questions you sent as a followup to the
hearing held on December 6, 1995, regarding the Government
shutdown. If any additional information is needed, please do not
hesitate to let me know.

Sincerely,

Alla euerman
Associate Director
for Human Resources Systems

Enclosure

CON 11
June
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Enclosure

Please describe any changes in planning, procedures, and
operations that your agency made between the November
and the December-January shutdowns. Please submit any
revisions and/or supplements to your agency's shutdown
plans. In light of the substantial change between
shutdown numbers reported in the second shutdown, what
changes are contemplated regarding the agency's defini-
tion of emergency functions? Please provide the new
legal reasoning that supports this change from previous
shutdown plans.

The Office of Personnel Management (OPM) was not affect-
ed by the December-January shutdown.

Please submit the numbers of persons furloughed in each
agency during the two shutdowns. For each function
which was subject to furlough during the first shutdown,
but exempted from furlough during the second shutdown,
please provide policy and legal reasons supporting the
decision to change the status of the functions.

OPM does not collect this information from other agen-
cies. It is up to each agency to carry out its furlough
by determining those activities that are exempt from
furlough and by identifying those employees who will be
furloughed.

With regard to our experience, OPM placed 2,124 employ-
ees in furlough status during the November shutdown and
was not affected by the December-January shutdown.

Please provide a report, by agency and by category, of
all amounts and forms of premium pay (overtime, night
differential, weekend differential, etc.) that was paid
to employees who were furloughed during each shutdown.

OPM does not have access to the data that would be
needed to respond to this question. Each agency is
responsible for administering its own payroll system,
and there is no Governmentwide data source that contains
the amount of premium pay paid by each agency to each
employee who was furloughed. However, the law governing
premium pay for most employees is contained in title 5,
United States Code, and furloughed employees who other-
wise would have been regularly scheduled to work during
the recent lapses in appropriations are entitled to
retroactive payments for the following types of premium

pay:
- overtime pay (5 U.S.C. 5542 and 5544 (a)}

- night pay/night differential (5 U.S.C. 5545(a)
and 5343(f))
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= Sunday premium pay (5 U.S.C. 5546 (a) and
5544 (a))

- holiday premium pay (5 U.S.C. 5546 (b))
- hazard pay differential (5 U.S.C. 5545(d))

- environmental differential (5 U.S.C.
5343 (c) (4)) .

Affected employees also are entitled to the following
types of premium pay, although few, if any, employees
receiving such payments were furloughed:

- annual premium pay for standby duty (5 U.S.C.
5545 (c) (1))

- annual premium pay for administratively uncon-
trollable overtime work (5 U.S.C. 5545(c) (2))

- availability pay for criminal investigators (5
U.S.C. 5545a).

"Regularly scheduled work" is defined in OPM's regula-
tions as "work that is scheduled in advance of an admin-
istrative workweek under an agency's procedures for
establishing workweeks . . . ." (See 5 CFR 550.103.)
The policy described above has been followed consistent-
ly with respect to retroactive payments following each
lapse in appropriations since at least 1986.

The only category of premium pay that was paid to em-
ployees who were furloughed in OPM was night differen-
tial. To that end, 8 hours of night differential was
paid to furloughed OPM employees totaling approximately
$ 9.12.

Please provide a report, by agency, of the numbers of
furloughed employees who filed for unemployment compen-
sation during the shutdowns and the amounts paid to
agency employees. Please describe any costs that will
be incurred by your agency as a result of efforts to
collect reimbursement of these payments after routine
pay is restored.

OPM does not collect this information from other agen-
cies. With regard to our experience, OPM was affected
by only the November shutdown. Since the November
shutdown was too brief for employees to qualify for
unemployment compensation, a collection effort is not
necessary.
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Please estimate the total costs to your agency associat-
ed with the interruption of operations during November
and December-January. Please provide descriptions of
any unusual costs imposed on the agency or other unan-
ticipated consequences of these interruptions of opera-
tions. Please provide, too, an estimate of any savings
associated with these interruptions.

The salary and benefits paid to OPM employees who were
furloughed in November totaled approximately $1,238,700.
We also incurred some incidental costs such as printing,
mailing, and travel in connection with the orderly
shutdown of OPM and other Federal agencies.

Please indicate the shutdowns' impact on programs funded
through trust funds, fees, carry over funds, or other
revenues not tied to annual appropriations. Please
describe any changes made in implementing these programs
during the December-January shutdown.

In accordance with guidance provided by OMB Bulletin 80-
14, dated August 28, 1939, (amended by the OMB
Director's memorandum of November 17, 1981 and updated
by the Department of Justice opinion date August 16,
1995), positions in programs funded through trust funds,
fees, carry over funds, or other revenue, were excepted
from furlough in OPM. Funded exemptions in OPM included
our training and investigations functions funded through
a revolving fund, our retirement and insurance benefit
functions funded through a trust fund, political ap-
pointees who are not subject to furlough, and fee-sup-
ported work in our employment service function. OPM was
not affected by the December-January shutdown.

Please provide staffing levels for all public affairs
offices in the agency during the shutdown.

OPM's Office of Communications was responsible for
keeping Federal agencies and departments informed with
up-to-date furlough and re-opening guidance, as well as
unemployment information. This included fielding calls
from thousands of furloughed employees. Accordingly,
six out of seventeen positions were excepted from fur-
lough.

Please provide a report of the number and furlough
status of political appointees, noncareer Senior Execu-
tive Service personnel, and Schedule C appointees during
each shutdown.

The following chart depicts the number and furlough
status of OPM employees in political appointments during
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the November shutdown. OPM was not affected by the

December-January shutdown.

Political Subject to Excepted from
Appointment Furlough Furlough Total
Noncareer SES 1 4 5
Schedule C 10 3 13
Presidential 0 3+ 3

*Presidential appointees cannot be placed in a non-duty, non-pay
status since they are not subject to 5 U.S.C. 6301 and attendant

regulations.

9.

10.

Q.

Please provide estimates of the numbers of employees and
the amount of accrued annual leave that will be restored
by your agency as a result of employees required to work
during the second shutdown. Please describe any other
effects that the second shutdown will have on the admin-
istration of employees' leave programs.

OPM was not affected by the second shutdown.

Please describe for the Subcommittee the procedures
required to complete the personnel actions for each
furloughed employee. What efforts has OPM initiated to
minimize the processing involved in these actions? What
recommendations could you make to the Congress that
would reduce the administrative burden associated with
furloughs related to lapses in appropriations?

Section 7513 of title 5, United States Code, establishes
the procedures agencies must follow in furlough situa-
tions. Under normal circumstances, each agency must
prepare and distribute to each affected employee a
proposed notice of furlough 30 days in advance; provide
at least seven days for employees to answer orally and
in writing to the proposed notice; notify employees of
their right to representation and their right to appeal
the action; and finally, issue a written decision notice
to employees. The action would then be processed by the
agency through the issuance of a Standard Form 50 (SF
50). In emergency situations such as lapsed appropria-
tions, agencies are not required to provide 30 days
advance written notice of the proposed furlough (5 CFR
752.404(d) (2)). However, agencies must still issue a
written notice.

OPM took several steps to minimize the processing in-
volved in these actions. We reminded agencies that the
provisions of 5 CFR 752.404(d) (2) do not require an
advance written notice and that employees could be
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orally notified that they were furloughed, so long as a
written notice of furlough was later provided.

Since Congress historically has authorized Federal
employees to be paid for periods of furlough due to
lapses in appropriations, we advised agencies to delay
the processing of SF 50's pending completion of the
furlough. Since employees were paid following each of
the two recent shutdowns, agencies were not required to
process SF 50's for the furloughed employees. This
permitted agencies to avoid considerable administrative
expense.

With regard to the issue of how to reduce the adminis-
trative burden associated with furloughs, we recommend
that i i i i

(i.e.,
lapse in appropriations) the statutory requirements for
furloughs be eliminated. Section 7513 of title 5,
United States Code, requires that employees who are fur-
loughed for 30 days or less be provided with certain
rights and procedures similar to any other adverse
action procedure, such as removal or suspension of more
than 14 days. We believe that a furlough due to a lapse
i iati is not the same as other adverse
actions, where agencies have great discretion in deter-
mining what course of action to take. 1If the statutory
requirements were eliminated in this situation, we
would, of course, similarly eliminate the implementing
regulatory requirements.

During testimony the Subcommittee heard several examples
of backlogs that would accumulate for each day of a
potential shutdown. Please provide the Subcommittee
with an inventory of the workload backlogs that your
agency associates with the shutdowns. 1In light of OPM's
January 17, 1996 guidance to restore all annual leave,
please provide the Subcommittee with your management
plan for reconciling the accumulated leave and the
workload backlogs that resulted from the furlough peri-
ods.

OPM was affected by only the November shutdown. As a
result of the shorter duration of the November shutdown
and the amount of time that has elapsed since that
shutdown, OPM does not currently have a backlog asso-
ciated with the November shutdown. Additionally, since
the November shutdown took place early in that month, we
do not anticipate any annual leave restoration reguests
resulting from the November shutdown.



SOCIAL SECURITY

Office of the Commissioner

February 12, 1996

The Honorable John L. Mica

Chairman, Subcommittee on Civil Service
Committee on Government Reform and Oversight
House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This is in reply to your letter of January 18, in which you
submitted a number of questions regarding the Social Security
Administration’s (SSA) operations during the recent lapses in
appropriations.

The responses to most of your questions are enclosed, but we have
deferred answering those involving payroll and attendance data
until we can obtain that information from our contract payroll
provider. As a result of furloughs, there have been delays in
updating the automated payroll and attendance system, and it will
take several weeks for this information to become available. We
will, of course, provide answers to those questions as soon as we
can.

As you know, although lapses in appropriations do not affect
funding for our benefit payments, they do affect funding for our
administrative expenses. Thus, during these lapses, we are only
authorized to carry out activities authorized by the Anti-
Deficiency Act. Therefore, the actions we took were dictated by
and fully consistent with the law and with actions

of previous Administrations. We continued to administer our
programs within the constraints of the Constitution and
applicable statutes.

During a lapse of short duration, few SSA activities beyond
continued payment of benefits were allowed. Thus, in
November, we initially stopped all activities except those
involving the payment of benefits.

An extended funding lapse, however, changes the circumstances and
thus the application of the law. A growing backlog of
unprocessed claims would jeopardize our ability to make timely
and accurate payments. Thus, we determined that a lapse of more
than a few days would require us to carry out certain additional
activities, including accepting and processing new benefit
claims.

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001
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While I am extremely proud of how our employees pulled together
to continue to meet the basic needs of our customers, there is

no doubt that the shutdowns affected our operations. SSA
developed and committed to a plan to meet detailed performance
objectives both in the President’s Budget and at the House-passed
funding level for Fiscal Year 1996. The furloughs resulting from
funding lapses, combined with the continuing uncertain budget
picture and multiple continuing resolutions throughout this
fiscal year, have severely compromised our ability to meet these
important performance objectives.

Sincerely,
Shirley Si Chater
Commissioner

of Social Security

Enclosure
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1. Please describe any changes in planning, procedures, and
operations that your Agency made between the November and
December-January shutdowns. Please submit any revisions and/or

supplements to your Agency’s shutdown plans.

The changes in the operations of the Agency between the November
and the December-January shutdowns are reflected in the four
attached memorandums from SSA to OMB.

Attachments
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SOCIAL SECURITY

Office of the Commissioner

January 5, 1996

The Honorable Alice Rivlin
Director

Office of Management and Budget
Washingten, D. C. 20503

Dear Dr. Rivlin:

This is to inform you that the Social Security Administration
(6SA) has amended the contingency plan in effect during the
ongoing lapse in FPederal appropriations to include the processing
of annual wage reports (AWR).

Beginning thie week, SSA will receive nearly 235 million earnings
reports for calendar year 1995 from employers and self-smployed
individuals. If processing of these reports does not begin
innmediately, the accuracy and reliability of SSA's clainms
processing would be seriously compromised, and a serjous and
permanent disruption of the Administration's ability to
adninister the trust funds would occur. Timsly posting eof wage
information is necessary to recoapute the benefit payments for
three million working Social Becurity beneficiaries, as well as
to compute the national average wage index for 1997. If AWR
processing does not begin immediately, SSA will not be able to
accurately compute the 1997 wage base by the statutorily required
date, resulting in a permanent loss of raceipts for the trust
funds, as well as untimely or inaccurate benetit adjustmants for

1997.

As a result, SSA is returning to duty 949 SSA employess, and in
following past practices, is hiring 253 seasonal employeses to

handle this worklocad. Because this activity must take place at
the Wilkes-Barre Data Operations Center, other alternatives are

not available.
Sinceraly,
Shirley §. Chater

Comzissionar
of Social Security

SOCIAL SECURITY ADMINISTRATION WASHINGCTON DC 20254
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Em[ﬁnlr“g
SOCIAL SECURITY

Office of the Commissioner

OEC 12 1995

The Honorable Alice Rivlin
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Dr. Rivlin:

In response to your request for the Social Security
Administration’s (SSA) contingency plan for activities during a
potential second lapse in Federal appropriations, I have enclosed
a chart detailing those functions that would continue to be
performed, and the staff that would be needed to perform them, in
puch eventuality. As you can see, I have determined that our
trust funds and benefit programs could not tolerale another
interruption of claims-taking activities at this time. Based
upon our experience during the November 14 to November 19 lapse
in appropriations and, more importantly, the loss of four full
days of work occasioned by that lapse, any further interruption
in service would have a devastating long-term impact on SSA’s
ability to process Social Security, Supplemental Security Income
(851) and Black Lung claims. Due to the previous appropriations
lapse, we must recover from our inability to process 112,000 new
applications, 5,000 administrative hearings, 800,000 telephone
calls, and a number of other workloads. As a result, SSA’s field
offices will remain operational for the taking of new
applications and the continued processing of claims, including
operation of State disability determination services and SSA'e
toll-free telephone service. These actions are necessary to
appropriately administer the trust funds and benefit programs
under our jurisdiction.

Social Security disability, retirement arnd survivor’s benefits
are funded through an indefinite appropriation that does not
require the- passage of annual appropriations legislation. Funds
for Supplemental Security Income (SSI) and Black Iung benefits .
under the Federal Coal Miners Health and Safety Act have been
appropriated through December 31, 19895. Although the
administrative costs necessary to administer these programs are
subject to annual appropriations that have not, as yet, been
enacted, Department of Justice opinions indicate that continued
appropriations for the benefit payments "necessarily implies"
lawful administration of these programs, even in the absence of
appropriations.

As I have indicated, any further interruption of claims
procesaing would present difficulties which would be practically

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001 .
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insurmountable and would cripple SSA’s ongoing ability to
properly administer its trust funds and provide service to the
public. The work that accumulated during the previous lapse,
when added tec what are already large backlogs in some areas, have
placed the truast funds and benefit programs that we administer in
a tenuous position. Any further hiatus could irreversibly impair
8SA’'e capacity not only to distribute accurate payments to
current beneflciaries, but also to process new claims and appeals
"in the pipeline."

With our contingency plans, in the event of another lapse in
appropriationa, not only would SSA continue to pay benefits to
current beneficiaries, it would take new applications for SSI and
Sccial Security benefits, process pending applications and
appeals, undertake critical post-entitlement actions, and perform
those other activities necessary Lo properly carry out these
functions. However, SSA would not process applications for
Social Security numbers or replacement Social Security carda and
would cease issuing personal earnings and benefit estimates and
performing annual wage reporting activities. Those employees
whose primary duties are staff support would be furloughed.

Total staffing would be 55,992, and 10,203 employees would be
furloughed.

Sincerely,

, | %(.z(,/a
Shirl S§. Chater

Commissioner
of Social Security

Enclosure
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SOCIAL SECURITY

Office of the Commuissioner

November 16, 1995

The Honorable Alice Rivlin
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Ms. Rivlip:

In response to the President’s request for a review of agency shutdown plans in light of the
unprecedented shutdown of the Federal government, we have determined that SSA must begin
implementing Phase I of its contingency staffing plan on Monday morning, November 20, 1995
in order to begin accepting and processing claims. SSA is taking this action in order to
appropriately administer the trust funds.

In addition to continuing benefit payments under the Social Security, Supplemental Security
Income (SSI), the Federal Coal Miners Health and Safety (“Black Lung”) programs, Phase 11 will
involve recalling sufficient staff from furlough to administer these programs, including the taking
of new applications. This action is essential for the SSA to carry out its responsibilities to the
public to administer the trust funds for which it is responsible, and is consistent with the
Department of Justice’s advice concerning activities authorized during a lapse in appropriations.

Social Security disability, retirement and survivor's benefits are funded through an indefinite
appropriation which does not require annual appropriations legislation. Funds for SSI and Black
Lung Benefits have been appropriated through December 31, 1995. Although funds for the costs
necessary to administer these programs have not been appropriated, the Department of Justice
opinions indicate that continued appropriations for the benefit payments “necessarily implies”
lawful continuation of such administration. An appropriations lapse which lasts for more than one
to two weeks would cripple SSA's ongoing ability to properly administer its trust funds, and
could irreversibly impair its capacity not only to distribute accurate payments to current
beneficiaries of all of its programs, but also 1o process new claims and appeals “in the pipeline.”

SOCIAL SECURITY ADMINISTP ATINN WASHINGTON DC 20254
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Phase 11 of SSA’s contingency staffing plan would operationalize SSA's field facilities, including
the reopening of SSA’s toll-free telephone service, and State DDS facilities. Under Phase 11, SSA
would take and process new applications for SSI and Social Security benefits, and the agency
would resume processing appeals. Under Phase 1I, however, SSA would not process applications
for Social Security numbers, personal earnings and benefit estimates and annual wage reporting
activities. Employees whose primary duties are staff support would continue 1o be furloughed
Approximately 49,715 staff will be recalied from furlough to ensure the payment of benefits to
individuals who are eligible under our programs  Total staffing under Phase 1I of the contingency
stafling plan will be 54,495. 11,700 employees will continue to be furloughed.

Sincerely,

Shirley S. Chater
Commissioner of Social Security

Enclosures
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SOCIAL SECURITY

Office of the Commissioncr
September 14, 1995

The Honorable Alice Rivlin -
Director

Office of Management and Budget

Washington, D.C. 20503

Dear Ms. Rivlin:

In response to your request of August 22, 1995, and following
discussions with your staff, we are providing our contingency
plan to deal with a possible appropriations hiatus. We have
developed a staffing plan for suspension of operations in the
event that neither a regular appropriations bill nor a fiscal
year 1996 continuing resolution to allow operatjons at the
current rate is enacted by October 1, 1995. The plan would be
operational for 14 days.

According to the summary of the Justice Department's memorandum
to the Office of Management and Budget (OMB), the Social Security
program operates under an indefinite appropriation. Previously,
the Department of Health and Human Services and OMB further
interpreted Justice's opinion to mean that with respect to 31 uscC
1341 (the Antideficiency Act), SSA has funding authority to
continue to pay currently enrolled beneficiaries and maintain
essential records for them. Legal authority alsc permits funding
for Supplemental Security Income (SSI) and Black Lung benefits
payable during the first quarter in the new fiscal year.

The staffing plan which is enclosed would provide for the minimum
amount of activity necessary to assure the continued issuance of
Social Security and SSI payments to those already entitled to
receive them. This includes the retention of approximately three
employees per field office and an additional 160 employees in
other direct service positions.” A total of 4,780 staff would be
needed and 61,415 employees would be placed on furlough. The
enclosure provides additional details on type of activities and
staffing levels that would be needed during any appropriations
hiatus. Under our plan, our national 800 number would not be in
operation and callers would hear a recorded message advising them
of the situation. We would not process applications for Social
Security numbers nor would we process any applications for Social
Security or SSI benefits. We would not process postentitlement
(PE) actions, except for critical matters that affect payments.
our entire appeals process would also shut down. The State
Disability Determination Services (DDS) would also be affected by
any funding lapse. Therefore, we intend to notify the Governors,
in writing, of the potential impact.

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-000]
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Once a funding lapse begins, if it appears that it could continue
beyond a short period, we would need to reassess our ability to
adequately administer the trust funds and SSI and Black Lung
benefits consistent with existing law. We remain hopeful that
actions can be taken to avert putting our plan into effect but we
will be prepared to implement it if it becomes necessary to do
8a.

Sincerely, .
Shirley S Chater

Commissioner
of Social Security

Enclosure
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2. Please submit the number of persons furloughed in your Agency
during the two shutdowns.

The answer to this question is contained in the attached
memorandums referenced in Question 1.
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3. Please provide a report, by Agency and by category, of all
amounts and forms of premium pay (overtime, night differential,
weekend differential, etc.) that was paid to Agency employees who

were furloughed during each shutdown.

We will provide this information as soon as it becomes available.
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4. Please provide a report of the numbers of furloughed
employvees who filed for unemployment compensation during the
shutdowns and the amounts paid to Agency employees. Please
describe any costs that will be incurred by your Agency as_a

result of efforts to collect reimbursement of these payments
after routine pay is restored.

During the shutdowns, we provided employees with information on
the procedures for filing claims for unemployment compensation in
their state. These procedures vary from state to state and many
provide for employees to file claims directly with the states.
Since the states handle the claims filed with them, we do not
have information on the numbers of employees who filed claims and
the amounts paid to them. With regard to the collection of
reimbursement of these payments after pay is restored, we are
following the instructions in the Labor Department memorandum of
January 24, 1996. A number of states did not pay unemployment
compensation to furloughed employees before pay was restored, so
overpayments need not be collected for them. In the remaining
states, there is some variation in the procedures for collecting
overpayments. We do not know what the costs will be for
collecting overpayments because we are currently working with the
various states to determine what information we need to provide
to them.

Attachment
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ZDCuumunnhnmn.Nw
Washington, DC 20210

us. Depanm'ent of Labor y and Training A on t

JAN 24 1996

MEMORANDUM FOR: ALL FEDERAL AGENCY ASSISTANT SECRETARIES
FOR ADMINISTRATION AND MANAGEMENT
AND/OR DIRECTORS OF PERSONNEL

FROM: MARY ANN WYRSCH
Director czv
Unemployment Insurance S ice

SUBJECT: Unemployment Compensation for Federal

Employees (UCFE) Program Overpayments Made to
Furloughed Employees

During the recent partial shutdown of the Federal Government from
December 15, 1995 to January 6, 1996, several States issued UCFE
payments to furloughed Federal employees who were subsequently
issued retroactive salary payments for the period of their
furlough. This is likely to result in the establishment of
overpayments for the furloughed employees who received UCFE
payments.

Under the regulations of the UCFE program, the establishment and
recovery of UCFE overpayments are made under the provisions of
State unemployment compensation law. Accordingly, State
Employment Security Agencies (SESAs) must determine if a UCFE
overpayment has occurred under its State law, and after that
determination has become final, the SESA commences the
overpayment recovery actions permitted under its State law.

The Federal agencies affected by this partial shutdown have
responsibilities under the UCFE program to assist the SESAs in
carrying out their UCFE overpayment determination and recovery
responsibilities. The Federal agencies should-

o Provide, as soon as possible, the following information
to each SESA with whom UCFE claims were filed by furloughed
employees--

- the name and social security account number of the
furloughed employees,

- the amount of the retroactive salary payment made to
each furloughed employee, and

- the period of time to which the retroactive salary
payment applied.
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This action is necessary to initiate the claims review and
overpayment determination process. Unless the Federal
agency notifies the SESA, it may not be able to commence the
process.

o Fully cooperate with the SESAs in their establishment and
recovery of UCFE overpayments made to furloughed Federal
employees.

Some State unemployment compensation laws provide that the
employer (the Federal agency in this case), rather than the SESA,
shall recover the overpayment from the claimant. In these States
the employer, rather than the claimant, shall reimburse the State
for the recovery of the overpayment. If a State unemployment
compensation law has such a provision, the SESA of that State
will contact the appropriate Federal agency to coordinate the
recovery of the outstanding overpayment by the Federal agency and
the Federal agency’'s reimbursement of the State.

This process is explained on pages VI-24 and VI-25 of the UCFE
Instructions for Federal Agencies, issued March 1995.

If you have any questions concerning the contents of this
memorandum, please contact Bob Gillham of the Unemployment
Insurance Service at 202-219-5312.
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5. Please estimate the total costs to your agency associated
with the interruption of operations during November and December-
January. Please provide descriptions of any unusual costs
imposed on the agency or other unanticipated consequences of
these interruptions of operations. Please provide, too, an
estimate of any savings associated with these interruptions.

We estimate the total cost of the two funding lapses to be

$77 million. These costs relate to salaries for furloughed
employees, rent and maintenance for buildings that were not fully
utilized and fees paid for services not rendered as discussed
below:

SSA Payroll ($66 million)

During the furlough periods payroll for SSA employees was
about $11.7 million per day. We estimate that the daily
payroll cost for SSA employees furloughed during the first
period was $10.8 million and the daily payroll cost for SSA
employees furloughed during the second period was $1.8
million. Based on the duration of each furlough, the total
SSA payroll cost of the shutdowns was $66 million.

Disability Determination Services (DDS) Payroll 2 million

All state DDS’s remained open during the second furlough
period temporarily using state funds until federal funds
became available. However, thirteen state DDSs closed their
offices during the first furlough period. Payroll and
related costs for state employees who did not work during
this period are estimated at about $2 million.

Facilities ($8 million)

SSA facilities were not completely closed during the two
shutdown periods because some employees remained on duty to
carry out excepted functions. We incurred full rental costs
even though facilities were not fully utilized.

Services Paid for but Not Rendered 1 million

During the shutdown periods some services were paid for but
not rendered such as training classes paid for but not
attended, guard services, medical/vocatiocnal expert fees,
rent and maintenance of equipment, etc. We estimate the
related costs at about $1 million.

Although the agency clearly spent less during the shutdown
periods we do not consider this to be “savings”. Costs not
incurred due to the lapses in funding (such as training) are
costs deferred rather than saved.
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6. Pleage indicate the shutdowns’ impact on programe funded

hrough trust funds, fees, carryover funds or other revenues not
tied to _annual appropriations. Please describe any changes made
in implementing these programg during the December-January
shutdown.

Title II benefit payments continued despite the shutdowns because
they are covered by indefinite, permanent appropriations from the
Social Security trust funds. Supplemental Security Income (SSI)
and Black Lung benefits also continued despite the fact that they
are paid from general fund appropriations. This is because
Congress previously appropriated advance funds for the first
quarter of fiscal year (FY) 1996 to cover SSI and Black Lung
benefits.

Nonetheless, activities which are important to the integrity and
overall effective management of our programs were interrupted
during the shutdown periods. For example, issuance of new or
replacement Social Security numbers (SSN) and verification of
SSNs were deferred as was issuance of personal earnings and
benefit estimate statements. Quality assurance reviews for all
programs were interrupted. Payments to vendors were delayed.
Monitoring of SSA’'s 800 number accuracy was stopped. Six hundred
pending fraud complaints and 300 new complaints were not
investigated. Job-related training was deferred. Collection and
analysis of management information critical to efficient program
administration was stopped.
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7. Pleage provide staffing levels for all public affairs
L= > i luri 7 hata -

SSA had a total of fourteen public affairs employees on duty
during the shutdown, four at Headquarters and 1 in each of the
10 Regional Offices. They handled public information regquests,
including claims-related telephone calls, Congressional
inquiries, and other sensitive inquiries.



Of eight noncareer SES
furloughs. The Agency
furloughed. Decisions
in accordance with the
members.
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appointees, six were excepted from both
had one Schedule C appointee who was
relating to political appointees were made
same criteria applied for all Agency staff



We will provide this information as soon as it becomes available.
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10. Please provide information about_ the numbers of employees
who have taken annual leave during the months of December and

January for each of the past five years. Please estimate the
portion of staff taking leave during these times and the portion

of the workforce on the job during these months in these years.

We will provide this information as soon as it becomes available.
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11. The Subcommittee has received reports that your agency's
managers gathered in San Francisco for a professional conference
during the November shutdown. Please provide the Subcommittee
with a schedule for this conference, the number of managers
participating, the rationale for including this function under
the definition of "emergency" activities. Pleage provide an
uidance from the Office of Management a Budget, the Office of
Personnel Management, the Department of Justice, or any other
agency that might have provided guidance about the legal or
operational necessity of this conference.

The conference in guestion was sponsored, scheduled, and funded
by the National Council of Social Security Management
Associations, Inc. (NCSSMA), which is a professional organization
whose members are supervisors and managers in SSA’'s field offices
and teleservice centers. The conference was scheduled for
Tuesday, November 14, 1995, through Thursday, November 16, 1995,
with some committee meetings scheduled for Monday, November 13.

Fifty-eight SSA employees attended the conference as NCSSMA
officers, delegates, or alternate delegates and several members
of SSA’s executive staff attended as invited speakers to discuss
current issues of interest to SSA field managers. In addition,
some employees attended as nondelegates. No SSA funds were used
to pay for travel or other expenses of NCSSMA members.

Due to travel considerations and committee meeting commitments,
many attendees had arrived at the conference site in advance of
the start of the shutdown on November 14. NCSSMA decided to
continue the conference when the shutdown began. At that point,
furloughed employees were free to continue in attendance. We
understand that most excepted employees, including SSA executive
staff, left the conference to take up their assigned duties as
soon as travel arrangements could be made.

Should there be further questions concerning the conference,
Mr. Don Seatter, President of NCSSMA, may be reached at (803)
727-4397.
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12. Please provide the Subcommittee information about any

overtime or other premium pay awarded to managers of Social
Security field offices during the November shutdown. Please
provide comparable data for the December-January shutdown.

Please provide copies of the personnel guidance, whether internal
or from OPM or other sources, that support decisions_to provide
premium pay for managerial responsibilities.

We will provide this information as soon as it becomes available.




Backlogs created by the shutdowns include:
blic I s .

Approximately 3,500 inquiries are pending as a result of the
furlough. We estimate that approximately 25% of those
letters are from members of Congress and the majority of the
remainder are from individuals regarding claims.

Hearings

Nearly all of the 10,000 hearings that were delayed because
of the November furlough have been rescheduled.

Appeals

The appeals backlog has grown by approximately 1,000 cases
as a direct result of the November furlough.

- {fi £ ¢

800 requests, which will require approximately 2,000
certificates, are currently pending. Prior to the furlough,
we were able to issue certificates within 3 weeks of
receiving the request. Because of the backlog created by
both furloughs, it now takes 10 weeks to issue a
certificate.

izl . 5 13 ;

Processing of about 500,000 applications for Social Security
numbers or replacements of Social Security cards was
deferred until after the furlough ended. Most of this
backlog was cleared quickly because it is not a labor-
intensive operation.

Requests to use restored annual leave will be treated in the same
manner as any request to use annual leave, including
consideration of the impact of the employee's absence on office
workloads. The additional accumulations of leave resulting from
leave restoration are not expected to cause any significant
problems because employees have until the end of 1998 to use
restored leave.
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DEFARTMENT OF VETERANS AFFAIRS
ASSISTANT SECRETARY FOR HUMAN RESOURCES AND ADMINISTRATION
WASHINGTON DC 20420

LFEB 1 2 1996
FCEVED
RV k2]
The Honorable John L. Mica .
Chairman, Subcommittee on Civil Service HOUSE GMTIES l{.?::w;m
House of Representatives ey ERRMEAT § M ARD
2157 Rayburn House Office Building

Washington, DC 20515-6143
Dear Mr. Chairman:

This responds to your letter of January 18, 1996, with follow-up questions from
the Subcommittee’s December 6, 1995 hearing, “The Government Shutdown: What's
Essential?”

Because of the decentralized nature of VA operations and the detailed nature of
the questions, not all of the information is readily available. Enclosed are responses to
questions 1, 2, 4, 7, 8 and 10. Responses to the remaining questions will be provided in
approximately 30 days.

Sincerely yours,

) ckhousc

Enclosure
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Follow-up Questions
Subcommittee on Civil Service
Hearing December 6, 1995
“The Government Shutdown: What’s Essential?”

1. Please describe any changes in planning, procedures, and operations that your
Department made between the November and the December-January shutdowns.
Please submit any revisions and/or supplements to your Department’s shutdown
plans. In light of the substantial change between shutdown numbers reported in the
second shutdown, what changes are contemplated regarding the Department’s
definition of emergency functions? Please provide the new legal reasoning that
supports this change from previous shutdown plans.

Attached are copies of Departmental shutdown plans developed for Fiscal Year 1996:
o September 15, 1995 (implemented during November shutdown)

* November 17, 1995 (supplementary plan to recall a limited number of employees if the
November shutdown had lasted more than one week)

¢ December 14, 1995 (implemented during December-January shutdown)

¢ January 23, 1996 (developed on the basis of the continuing resolution then in effect,
PL 104-92; not implemented as no shutdown occurred)

Functions in VA which were originally determined to be excepted from shutdown during a
lapse in appropriations include health care for veterans; police and security services; burial
in VA national cemeteries; eligibility determinations for excepted activities; technical and
support functions such as operation of automated systems and legal representation for
excepted activities; and executive management and direction of the Department. These
functions were determined to meet the exceptions for protection of life, safety and
property permitted under the Antideficiency Act. Additional functions which are funded
through revolving funds or means other than annual appropriations were also continued.

As reported in VA testimony at the December 6, 1995 hearing, an additional 1,700
employees of the Veterans Benefits Administration were determined to be excepted at the
close of the November 1995 shutdown. These employees were needed to receive and date
benefits claims, assist applicants in filing claims, and respond to inquiries about VA
benefits. This was the only significant change in VA planning based on provisions of the
Antideficiency Act.
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Additional updates to planning data were made as necessary to reflect current employment
information, to provide appropriate support for functions that had already been
determined to be excepted, or (as described below) to incorporate terms of the current
continuing resolution, rather than on new determinations regarding excepted versus
nonexcepted functions.

The most recent plan (January 23, 1996) was developed based on the continuing
resolution then in effect, PL 104-92, which provided for payment of all veterans benefits
and for payment of contractors for goods and services necessary to patient care through
the end of the fiscal year. Under this plan all those functions previously determined to be
excepted under the Antideficiency Act (protection of life, safety and property) were
continued, plus functions associated with the new categories of funded activities. This
included field offices of the Veterans Benefits Administration, the Board of Veterans
Appeals, and associated support activities such as legal representation and computer
operations. At the time the January plan was prepared, a preliminary determination had
been made to include “in kind” benefits such as provision of veterans grave markers;
however, legal advice has since indicated that the continuing resolution would only apply
to benefits involving financial payments. This issue has been clarified in the current
continuing resolution, PL 104-99, and future plans, should they become necessary, will be
modified appropriately.

2. Please submit the numbers of persons furloughed in each agency during the two
shutdowns. For each function which was subject to furlough during the first
shutdown, but exempted from furlough during the second shutdown, please provide
policy and legal reasons supporting the decision to change the status of the
functions.

Employees Furloughed November 1995
(Plan Dated 9/15/95)
36,354

Employees Furloughed December 1995 - January 1996
(Plan Update 12/14/95)
33,767

The decrease in number of employees furloughed reflects a determination that 1,700
employees of the Veterans Benefits Administration would be recalled to receive and date
applications, assist applicants in filing claims, and respond to inquiries about VA benefits.
Additional adjustments reflect more current planning data, such as the gradual decline in
overall VA employment levels during the planning period, and more accurate estimates of
the actual number of employees needed to perform excepted functions.
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4, Please provide a report, by agency, of the numbers of furloughed employees who
filed for unemployment compensation during the shutdowns and the amounts paid
to agency employees. Please describe any costs that will be incurred by your
Department as a result of efforts to collect reimbursement of these payments after
routine pay is restored.

All furloughed employees were given the necessary forms and instructions to file for
unemployment compensation. Some employees filed their forms through the employing
activity (in VA approximately 230 facilities), some filed directly with the unemployment
offices, and some never filed. Employees exercised their own options and judgment
regarding this matter, and VA has no centralized source of information on the disposition
of their claim forms.

Every quarter VA Central Office receives from each of the fifty States and the District of
Columbia a list that contains the social security number, name, and amount of
unemployment compensation paid each claimant charged to VA. This list is received
approximately six weeks after the quarter ends. Most employees paid unemployment due
to the furloughs will be reflected in the current quarter that ends March 30, 1996. We will
receive the list approximately May 15, 1996 and will be pleased to provide the Committee
with the total amount of unemployment compensation indicated. It should be noted,
however, that the quarterly consolidated reports from the states and Department of Labor
do not indicate the reason for unemployment (e.g., furlough, separation, resignation), and
that the amount will presumably include costs which are not directly related to the
shutdowns. Similar information for the same quarter of the previous year will also be
provided, which may give the Committee some basis for comparison.

Each State and the District of Columbia have laws covering the collection of over-
payments. Some States collect the over-payments, some States require the employer to
collect over-payments, and some States do not consider retroactive pay an over-payment
and allow the claimants to keep both pay and compensation. Given the diversity of
policies and procedures in each jurisdiction, it is not possible to determine associated
costs. However, we currently have all the employing facilities contacting their local
Unemployment Offices to determine local State policies and to assist the State with any
over-payment collections.
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7. Please provide staffing levels for all public affairs offices in the Department
during the shutdowas.

Two employees from the VA public affairs staff were excepted during the November 1995
shutdown (the Assistant Secretary for Public and Intergovernmental Affairs and the
Deputy Assistant Secretary for Public Affairs), and three employees were excepted during
the December 1995-January 1996 shutdown (the two employees excepted during the
November shutdown plus one clerical support employee).

8. Please report the number and furlough status of political appointees, noncareer
Senior Executive Service personnel, and Schedule C appointees, by agency, during
each shutdown.

Category Employees Excepted November Excepted Dec 1995/
1995 January 1996

Presidential 13 13 13

Appointees

Schedule C 13 0 0

Noncareer SES 7 1 1

Total 33 14 14

10. How many FTEs are needed to run the tape to pay the VA's compensation and
pension benefits?

We do not have information solely on processing compensation and pension benefits. We
do have an estimate on the number of employees required to process both compensation
and pension and education benefits. A total of 31 employees were required to run the
February tape.
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List of Attachments (Shutdown Plans/Updates FY 1996):

September 15, 1995 (implemented during November shutdown)

November 17, 1995 (supplementary plan to recall a limited number of employees if the
November shutdown had lasted more than one week)

December 14, 1995 (implemented during December-January shutdown)

January 23, 1996 (developed on the basis of the continuing resolution then in effect,
PL 104-92; not implemented as no shutdown occurred)
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Addendum to Shutdown Plan November 17, 1995

Supplementary Plan to Recall Limited Number of Employees if November Shutdown Had
Lasted Over One Week
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~ THE DEPUTY SECRETARY OF VETERANS AFFAIRS

L WASHINGTON

OV 17 1499y

Mr. John A. Koskinen

Deputy Director for Management
Office of Management and Budget
Executive Office of the President
Room 260 Old Executive Office Bldg.
Washington, DC 20503

Dear Mr. : Y

Enclosed as requested 1s the Department’s response to questions related
to a continuing lapse of appropriations and its affect on our operations.

Should the shutdown last more than one week, we would need to recall
additional employees who are currently furloughed so that operations vital to
the delivery of benefits and health care can be matntained.

Your early approval of this revised shutdown plan will be appreciated.

Sincerely yo

Hershel W.

Enclosures
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QUESTION 1

DEPARTMENT OF VETERANS AFFAIRS
UPDATE ON EXCEPTED/FURLOUGHED EMPLOYEES

CURRENT ESTIMATE REVISED ESTIMATE
EXCEPTED FURLOUGHED EXCEPTED FURLOUGHED
200,392 36,354 205,668 33411

‘Tlnsnumbamludunwmqﬂoywsbangmmlhdmhdpvmhbmﬁspmemng
and 2,929 employees in Veterans Health Administration which is 4 more accurate estimate
of the actusl number of employees needed to provide and to support of delivery of health
care, )
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QUESTION 2

EFFECT OF CONTINUING LAPSE
OF APPROPRIATION
VETERANS HEALTH ADMINISTRATION

An extended government shutdown will have significant impact on the ability of the
Department of Veterans Affairs to continue providing quality bealth care to the nations
veterans. A VA facility's ability to purchase goods, equipment, supplies, or services is
depeadent on the willingness of vendors and contractors to extead credit to the governmeat.
As long as vendors and contractors choose to continue providing goods and services without
reimbursemeat, VA can coatinue to provide health care, 1n the absence of this willingness to
“float” VA payments, health care may be curtailed. Bxamples of potential problems arising
from VA’s inability to pay for goods and services are provided below.

HouscStaffDisbvmcmts-Aﬁliatédmedicalsdxools may not be able to pay 5,000 or more
medical and dental residents” salaries. This will impair our ability to continue providing
patient care at VA medical ceaters.

Utility Service Contracts - Basic utilities such as clecmcxty. namral gas and trash may be
terminated due to non-payment of utility bills.

Medical Equipment Service Contracts - Service mainténance contracts for MR, CT and other
major medical equipment in more than 100 medical ceaters may be terminated by the vendors
for non-paymcnt of services.

Pharmaceuticals/Medical Supplies - Drugs and other phar_maccdticals supplies may not be
replenished by vendors due to non-payment of previous drugs and supplies delivered. Stocks
of some medical supplies such as sutures, bandages and adult diapers costing more than $20
million per year may not be replenished by prime vendors.

Basic Subsistence Supplies - Some local vendors are unwilling or unable to extend credit to
VA facilities to purchase basic foodstuffs such as produce, meat and dairy products. Already,
vendors in Beckley, West Virginia and San Juan, Puerto Rico are indicating that they will not
be able to continue to provide food supplies on a credit basis.

Contract Hospitalization and Fcc Basxs Up to one million episodes of emergent care of

veterans are provided in non-VA facilities and may not be available on a contract or fee-
basis.

Prosthetics Service Contracts - Local and small contracts may refuse VA orders to
manufacture and repair prosthetic devices for VA patients without payment, leaving patients
without artificial limbs, wheelchairs and other prosthetic devices.
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QUESTION 2

2.
Veterans Health Administration

Construction Contracts - Construction contracts totaling nearly $500 million may hc halted or
delayed due to VA's inability to make regular payments. Subcoatracts may default on thcu
payments for labor and materials.

General Contracts - Services such as ambulance and air ambulance may be terminated due to
non-payment for previous services rendered.

State Veterans Homes - As many as lﬁmowﬂfbdfmcedmxdow:toVAmedial
ceutasortobedischugedductonon-paymcntforpmvious smnow

Bmergency Preparedness - 'IheDepamnen:ofVuaansAﬁmm abﬂxtytompondtomonal
emqgm&smaybcoompmm:sedbyanexmdodgovemmtshmdown.

Employee Hardship Issues - Interruption of emplayee paymeqts may result in significant
hardships to department employees. For example many employees many not possess
sufficieat resources to make mortgage, housing, transpartation or medical care payments. In
other instances, employec deductions for alimony, thrift savings plan, pensions, child
support, or wage garnishment may result in legal difficulties. :
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QUESTION 2

EFFECT OF CONTINUING LAPSE
OF APPROPRIATION
VETERANS BENEFITS ADMINISTRATION

3.3 million compensation and pensions checks totaling $1.5 billion for veterans and other
beneficiaries normally delivered December 1, 1995, will be delayed.

For every weck VA's regional offices cannot process claims, 7,000 retroactive compensation
and peasions awards worth an average of $13 million will be delayed.

Theumentpendingworkloadofcompensaﬁonmdpdnﬁc;ﬁkc.asgwingmwby 11,000 cases
per day. This will reverse FY 1994 and FY l995pmgmsmmducmgd1cbacklogﬁom
almost 600,000 cases to 380,000 currently.

70,000 pending claims for educational assistance for this fall's enroliment have not been
processed. This will increase by I0,000iftheshu'tdown goquemomweck.

200,000 monthly GI Bill enrollment verifications are scheduled to be released on November
24. If these forms are not sent out and temmed, vetctuns and o(her beneficiaries will not
receive their monthly education benefit check. '

Nearly 1,000 seriously disabled veterans in VA’s Vocational Rehabilitation program will be
delayed in seeing a VA counselor each day the shutdown continues.

For every week VA's insura.ﬁoc centers are not open, msuranoc death claim benefits would be
delayed to 3,500 survivors at a value of $19.2 million.

Similarly, insurance dividend payments of $18 million to nearly 45,000 veterans would be
delayed each weck a shutdown continues.

The funds required for the pay period ending November 25 may not be available in time to
provide regular paychecks and electronic funds transfer for employees scheduled for
December 1 (EFT) and December 5.
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QUESTION 2

EFFECT OF CONTINUING LAPSE
OF APPROPRIATION
OFFICE OF GENERAL COUNSEL

Currently, the Office of General Counsel (OGC) has designated only one legal advisor in
cach state as “essential” except in a few limited circumstances where the Department was
involved in active judicial litigation. In VA Central Office, the OGC has designated only the
General Counsel, the Deputy General Counsel and one administrative assistant as essential.
We speculate that if the shutdown continues beyond this week: the following adverse
consequences will occar. First, various pending litigation bforé various tribunals such as the
EEOC, MSPB, FLRA, and COVA will be advezscly affccted due to lack of lawyers and legal
staff to handle the cases. The affect of this will be to prolong decisions affecting the rights of
management, employees and veterans. We also believe that high volume monetary
collections in various legal programs administered by the OGC such as Medial Care Cost
Recovery and bankruptcy will stop due to lack of personnel to process the cases.
Govemment contracts requiring review by this office may also be delayed. Some of these
contracts involve millions of dollars in Government obligations. Due to the scarcity of
lawyers, all matters in the ficld requiring legal advice or review at our VA medical centers,
national cemeteries and regional offices will be delayed: Finally, in VA Ceatral office,
pending legislative and regulatory matters requiring legal review and the processing and
rendering of final Department decisions in information law-and EEO matters will be
adversely affected. The ultimate monetary cost to the Department due to the continued
shutdown of the OGC is difficult to assess. However, it is clear that a sustained inability of
this office to provide competent and timely legal advice both here and in the field will
eventually subject both the Department and its employees to. ummsary legal risks and
monetary loss.
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QUESTION 2

EFFECT OF CONTINUING LAPSE
OF APPROPRIATION
OFFICE OF MANAGEMENT

~

The Department’ Financial Managemeat System has been unavailable to all system users
since implementation of the VA"s shut down plan on November 14, 1995. Since this time,
vendor's have gone unpaid for both FY 95 and FY 96 invoices creating a poteatial serions
crisis for VHA's Hospital System. Without paymeat, the hospitals will begin to have
problems acquiring additional goods and services from these vendors. Medical Care uapaid
obligations total $2.57 billion. This will not address payment problems for obligations
incurred sincc November 14 that are already occurring. These include paymeats for
subsistence (primarily food) provided by local small business and beneficiary travel for
veterans. : .-
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QUESTION 3

MAJOR CONTRACTS THAT WILL BE SUSPENDED
DUE TO SHUTDOWN

Pharmaceutical Prime Veadors provide most of our pharmaceutical requirements
(approximately $3 million each day). These prime vendors work on a cash flow basis and as
such, delays in payment have extreme consequences on their business environment.” We are
currently discussing the “shutdown" situation with them in hopes of averting an interruption
of services, which would be extremely costly and, unless alternate sources of supply are
found, life threatening.

Nursing Home Care contracts. These health care pl-ovidus require prompt paymeat. If the
shutdown persists, these contractors could coneclvably refuse further patieats or require
current patients be displaced.

8a/small businesses. We have been advised of a least one instance in which 8a firm,
concemned that the paymeant interruption will mean an inability to mect payroll, will be

" required to suspend work. This will affect many things that the medical centers need to
operate including many perishable food items.

‘We are concerned that Prompt Payment Act penalties will accrie. For instance, with regard
to pharmaccutical prime vendors, orders placed on November 14 would begin accruing
interest penalties on November 30. By December 30, if we are still unable to pay our
vendors, we will begin incurring interest payments against a pnncxpal of approximately $30
“million. ($3 million per day in orders X 30 days).

Contracts funded from the NCS operating appropriation that are suspended include those for
maintenance of equipment of cemetery grounds; operating support contracts such as trash
collection, pest control, and custodial services; and those for ADP services. Additionally,
contracts for maintenance and repair projects at the national cemeteries will not be awarded
during this period. Only contracts related to interments at closed or inactive national
cemeteries, as well as any emergency contracts that may be required to protect life and
property, will be funded during this period.

There are also two types of contracts in NCS which are funded from the Compensation and
Pensions (C&P) appropriation: Graveliners are needed to continue the essential interment
function; therefore, contracts for the purchase of graveliners will continue. Processing of
applications for headstones and markers had been discontinued during the shutdown;
therefore, those contracts are currently suspended.

Most all YBA contracts are suspended during the shutdown. This includes one time
contracts for special studies, OIT contracts for systems design and development,maintenance,
or installation; property management; non-ADP equipment maintenance;
telecommunications, and administrative services.
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Shutdown Plan December 14, 1995

Implemented During December 1995 - January 1996 Shutdown
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THE DEPUTY SECRETARY OF VETERANS AFFAIRS
WASHINGTON

DEC ) 41995

Mr. John A. Koskinen

Deputy Director for Management
Office of Management and Budget
Executive Office of the President
Room 260 Old Executive Office Bldg.
Washington, DC 20503

Dear Mr. Koskinen:

Enclosed is an updated shutdown plan for the Department of Veterans
Affairs.

As requested, the updated plan reflects experience gained in the November
shutdown, and indicates what adjustments would be necessary should a shutdown
last more than one week.

Sincerely yours,

Hershel W. Gober

Enclosure
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Veterans Health Administration

Impact of Absence of Appropriations

The Veterans Health Administration will discontinue all nonexcepted activities in its
headquarters offices, medical centers, outpatient clinics, and other health care support
facilities. Employees will be notified of their status; those who perform nonexcepted
activities will be given furlough notices in accordance with shutdown guidance and be
advised to listen to news broadcasts to learn if the funding situation has changed.
Excepted activities to provide health care, research, and protection of life and property
will be fully maintained.

edical Care

No veteran will have his or her care delayed, deferred, canceled, or otherwise adversely
impacted as a result of shutdown activities. In the field, excepted activities have been
identified to include all direct patient care activities and those support activities necessary
to assist direct patient care providers and maintain service to patients. All excepted
activities will be fully maintained during any furlough period. All employees engaged in
nonexcepted activities will be furloughed.

Canteen Service

The VA Canteen Service is funded by a revolving fund; therefore, all VCS activities will
be fully maintained during any furlough period to support employees engaged in excepted
activities. o

Protection of Life and Property

Police and Security services will be provided in order to ensure the safety of veterans and
their families and employees while in a VA facility. Continuation of these services is also
necessary to protect and secure government property; buildings, and grounds. These
services will be fully maintained during any furlough period
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Prosthetic and Medical Research

Many research projects in VA are funded by grants from outside sources, therefore, they
will be fully maintained during any furlough period. Additionally, a number of projects are
at critical stages where their shutdown could endanger the lives of patients who are
participating in them as test subjects. These activities will be fully maintained during any
furlough period. All employees not identified with these excepted activities or not
otherwise funded will be furloughed. ’

VHA Headquarters Staff

Medical Administration and Miscellaneous Operating Expenses is a personnel intensive
activity. A limited number of employees have been identified to perform excepted
activities such as managing VHA'’s overall operations, organ transplantation issues,
operational and policy issues for VA medical centers, allocation of resources to excepted
activities, and oversight of construction contractual obligations. These activities will be
fully maintained during any furlough period. Employees not identified with these limited
excepted activities will be furloughed.

Shutdown Over One Week

In the event a shutdown were to last over one week, VHA estimates that an additional
900-1,000 employees would need to be recalled at any given time to respond to weather-
related or other emergencies (estimate based on typical winter weather experience). Also,
a small number of technical and clinical employees (approximately 10) would be recalled
in Central Office to provide support and guidance fo excepted health care activities in the
field.

Updated 12/12/95
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Plans for Implementing & Shutdown
Department of Veterans Affairs
Veterans Benefits Administration
Impact of Absence of Appropriations -

The Veterans Benefits Administration will discontinue all nonexcepted activities in its
headquarters offices, Area Offices, Benefits Centers, and Regional Offices. Employees
who perform nonexcepted activities will be advised of their status, given furlough notices
in accordance with shutdown guidance, and advised to listen to news broadcasts to {earn if
there is a change in the funding situation. Employees performing excepted services will be
available to serve veterans and their families.

VBA employees identified as performing excepted activities in Central Office will oversee
management of VBA excepted operations. Excepted employees at field stations will
determine eligibility for benefits associated with other excepted VA activities (claims for
burial, terminal illness, medical care), receive and process payments, receive and date
benefits claims, assist applicants in filing claims, respond to telephone inquiries about VA
benefits, manage issues involving government property, and maintain VBA automated
records systems. These activities will be fully maintained during any furlough period.

Shutdown Over One Week
No significant change in the shutdown plan is anticipated. If necessary, a limited number

of employees would be recalled in order to deal with emergency situations related to
excepted activities.

Updated 12/12/95
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Plans for Implementing a Shutdown
Department of Veterans Affairs
National Cemetery System
Impact of Absence of Appropriations

The National Cemetery System will discontinue all nonexcepted activities in the absence of
appropriations. Employees will be advised of their status, provided furlough notices in
accordance with shutdown guidance, and advised to listen to news broadcasts to learn if
there is a change in the funding situation.

Veterans and their families have placed reliance on the National Cemetery System to
provide gravesites at their time of need. Denial of burial to these applicants would impose
financial hardship, and in many cases, mental anguish. Delay of interment may also result
in health hazards for employees or others. Therefore, the National Cemetery System will
continue to bury eligible veterans during the period covered by the absence of
appropriations. Central Office employees performing excepted activities will provide
management direction and control, and operational support to the field. Employees in the
field performing excepted activities determine eligibility for burial, supervise interment
operations, receive applications for headstones and gravemarkers, and provide for
property protection.

Shutdown Over One Week
No significant change in the shutdown plan is anticipated. If necessary, a limited number

of employees would be recalled in order to deal with emergencies related to excepted
activities.

Updated 12/12/95
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Headquarters Support Organizations
Impact of Absence of Appropriations

In the absence of appropriations, headquarters support organizations and their
outstationed activities which provide technical assistance to other headquarters elements
and to field operations will shutdown all nonexcepted activities. Employees will be
advised of their status, provided furlough notices in accordance with shutdown guidance,
and advised to listen to news broadcasts to learn if the funding situation has changed.

Employees retained to perform shutdown activities will secure all files and government
property, notify customers of our reduced activity level, turn off computer operations, and
leave their offices and enter furlough status.

Excepted activities performed during the shutdown period will include management of the
department; information resources management and financial support to excepted
activities through outstationed components in Austin, Texas; excepted activities of the
General Counsel throughout the United States; and continuation of funded activities such
as the Offices of Acquisition and Materie]l Management and Small and Disadvantaged
Business Utilization, which are funded through a revolving fund.

Acquisition and Materiel Management personnel will continue to secure and arrange for
delivery of medical supplies and other essential goods to facilities where excepted
activities are taking place. They will maintain contacts with vendors and ensure on time
delivery of requested items.

The information resources and financial management employees in Austin will operate on-
line systems and run situation-dependent required batch processing operations as needed
in support of excepted activities. They will also process payroll for the periods prior to
funding interruption, process payroll for funded activities, and, as part of shutdown
activities, will process vendor payments for obligations incurred with prior year or
otherwise available funds. '

The General Counsel employees will continue with ongoing court appearances, process

Court of Veterans Appeals cases, and provide guidance and advice to excepted activities
as needed. )

Employees performing excepted activities in headquarters will provide technical support
to excepted activities in the field as well as to other headquarters organizations Protection
of life and property activities will continue. Included in these activities are protection of
the Secretary, ongoing undercover work associated with criminal investigations, and
investigations of incidents related to excepted activities.
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Note: In the event of a shutdown December 15, 1995, estimates of furloughed employees
include five employees of the VA Law Enforcement Training Center who would be
required to work through December 22 in order to complete the basic class currently in
session, and would then be placed on a furlough status.

Shutdown Over One Week

No significant change in the shutdown plan is anticipated. If necessary, a limited number
of employees would be recalled to deal with emergencies related to excepted activities, or
in order to implement administrative requirements for extending furloughs or similar
functions.

Updated 12/12/95
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VA Plan for Implementation of Furloughs in Event of Lapsed Appropriations

Responsible Om tion

The Office of Human Resources and Administration (OH&RA) will be the responsible VA
office for coordinating activities necessary to implement lapsed appropriation and similar
furloughs including the following:

1) Be the point of contact with OMB and OPM on all matters related to potential
furloughs;

2) Provide information regarding plans for furfough to the VA National Partnership
Council;

3) Prepare instructions and guidance to all VA facilities regarding furlough issues, and

4) Conduce briefings/conferences to field and central office officials regarding furlough
information and procedures.

Furlough Process

OHR&A will provide in advance written procedures and master furlough notices to all VA
organizations and ensure complete pre-furlough distribution to all facilities through a
variety of electronic media.

OHR&A will initiate conference calls to ensure that each facility’s lapsed appropriation

contact official has complete understanding of procedures and the budget situation as it
develops. :

OHR&A will plan with all VA facilities that in the event that OMB advises that there will
be no VA appropriations as of a given date, furlough notices will be delivered to affected
employees consistent with available government-wide guidance.

Facilities will keep employees and unions informed as to the status of possible furlough,
including exclusions from furlough.

Facilities will individually deliver all furlough notices to affected employees.

Each facility will inform all employees of the means by which employees will be notified to
return to work after the furlough.



Shutdown Plan January 23, 1996

Developed on Basis of PL 104-92; Not Implemented As No Shutdown Occurred
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THE DEPUTY SECRETARY OF VETERANS AFFAIRS
WASHINGTON

JAN 23 1396

Mr. John A. Koskinen

Deputy Director for Management
Office of Management and Budget
Executive Office of the President
Room 260 Old Executive Office Bldg.
Washington, DC 20503

Desr Mr. Koskinen:

Enclosed are an updated shutdown plan for the Department of Veterans Affairs,

and a copy of the data on furloughed versus excepted employees which was previousty
provided to your staff.

As requested, the updated plan is based on provisions of P.L. 104-92.

Sincerely yours,

ershel W. Gober

Enclosures
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Veterans Health Administration

~ Impact of Absence of Appropriations

The Veterans Health Administration will discontinue all nonexcepted activities in its
headquarters offices, medical centers, outpatient clinics, and other health care support
facilities. Employees will be notified of their status; those who perform nonexcepted
activities will be given furlough notices in accordance with shutdown guidance and be
advised to listen to news broadcasts to leam if the funding situation has changed.
Excepted activities to provide health care, research, and protection of life and property
will be fully maintained.

Medical Care

No veteran will have his or her care delayed, deferred, canceled, or otherwise adversely
impacted as a result of shutdown activities. In the field, excepted activities have been
identified to include all direct patient care activities and those support activities necessary
to assist direct patient care providers and maintain service to patients. All excepted
activities will be fully maintained during any furlough period. All employees engaged in
nonexcepted activities will be furloughed. Payments to contractors for services directly
related to patient health and safety will be made as provided in P.L.104-92.

Canteen Service

The VA Canteen Service is funded by a revolving fund; therefore, all VCS activities will
be fully maintained during any furlough period to support employees engaged in excepted
activities.

Protection of Life and Property

Police and Security services will be provided in order to ensure the safety of veterans and
their families and employees while in a VA facility. Continuation of these services is also
necessary to protect and secure government property, buildings, and grounds. These
services will be fully maintained during any furlough period.
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Prosthetic and Medical Research

VA research projects are funded from a two-year appropriation; consequently, it was
possible to continue funding during the first two FY 1996 shutdowns, However, because
the two-year appropriation is now exhausted, any further shutdowns will result in a
cessation of funding. Projects funded from non-VA sources, e.g., pharmaceutical
companies, may be fully maintained during any future shutdown period. Additionally,
projects will be maintained which are at critical stages where shutdown could endanger the
lives of patients who are participating as test subjects. Excepted activities may also
involve protection of the scientific viability of a project or the care of animal subjects.

Employees not identified with excepted activities or not otherwise funded will be
furloughed.

VHA Headquarte;

Medical Administration and Miscellaneous Operating Expenses is a personnel intensive
activity. A limited number of employees have been identified to perform excepted
activities such as managing VHA’s overall operations, organ transplantation issues,
operational and policy issues for VA medical centers, allocation of resources to excepted
activities, and oversight of construction contractual obligations. These activities will be
fully maintained during any furiough period. Employees not 1dem1ﬁed with these limited
excepted activities will be furloughed.

Shutdown Over One Week

In the event a shutdown were to last over one week, VHA estimates that an additional
900-1,000 employees would need to be recalled at any given time to respond to weather-
related or other emergencies (estimate based on typical winter weather experience). Also,
a small number of technical and clinical employees (approximately 10) would be recalled

in Central Office to provide support and guidance to excepted health care activities in the
field.

Updated 1/23/96
" P.L.104-92
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Veterans Benefits Administration
Impact of Absence of Appropriations

All veterans benefits programs will be administered at VBA field offices. Excepted
employees will manage and deliver compensation, pension, education, loan guaranty,
insurance, and vocational rehabilitation and counseling benefits, and will provide support
operations such as information technology, finance, administrative services and
management direction. VBA employees identified as performing excepted activities in
Central Office will oversee management of VBA excepted operations.

Employees who perform nonexcepted activities will be advised of their status, given
furlough notices in accordance with shutdown guidance, and advised to listen to news
broadcasts to learn if there is a change in the funding situation.

Shutdown Over One Week

No significant change in the shutdown plan is anticipated. If necessary, a limited number
of employees would be recalled in order to deal with emergency situations related to
excepted activities.

Updated 1/22/96
P.L.104-92
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Plans for Implementing & Shutdown
Department of Veterans Affairs
National Cemetery System
Impact of Absence of Appropriations

The National Cemetery System will discontinue all nonexcepted activities in the absence of"
appropriations. Employees will be advised of their status, provided furlough notices in
accordance with shutdown guidance, and advised to listen to news broadcasts to learn if
there is a change in the funding situation.

Veterans and their families have placed reliance on the National Cemetery System to
provide gravesites at their time of need. Denial of burial to these applicants would impose
financial hardship, and in many cases, mental anguish. Delay of interment may also resuit
in health hazards for employees or others. Therefore, the National Cemetery System will
continue to bury eligible veterans during the petiod covered by the absence of
appropriations. Central Office employees performing excepted activities will provide
management direction and control, and operational support to the field. Employees in the
field performing excepted activities determine eligibility for burial, supervise and conduct
interment operations, process applications for headstones and gravemarkers, and provide
for property protection.

Shutdown Over One Week

No significant change in the shutdown plan is anticipated. If necessary, a limited number

of employees would be recalled in order to deal with emergencies related to excepted
activities.

Updated 1/22/96
P.L.104-92
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Plans for Implementing a Shutdown
Department of Veterans Affairs
Headquarters Support Organizations
Impact of Absence of Appropriations

In the absence of appropriations, headquarters support organizations and their :
outstationed activities which provide technical assistance to other headquarters elements
and to field operations will shutdown all nonexcepted activities. Employees will be
advised of their status, provided furlough notices in accordance with shutdown guidance,
and advised to listen to news broadcasts to learn if the funding situation has changed.

Employees retained to perform shutdown activities will secure all files and government

property, notify customers of our reduced activity level, turn off computer operations, and
leave their offices and enter furlough status.

Excepted activities performed during the shutdown period will include management of the
department; information resources management and financial support to excepted
activities through outstationed components in Austin, Texas; excepted activities of the
General Counsel throughout the United States; and continuation of funded activities such
as the Offices of Acquisition and Materiel Management and Small and Disadvantaged
Business Utilization, which are funded through a revolving fund. As authorized under

P.1..94-102, adjudication of veterans benefits appeals and medical contracts appeals will
continue.

Acquisition and Materiel Management personnel will continue to secure and arrange for
delivery of medical supplies and other essential goods to facilities where excepted
activities are taking place. They will maintain contacts with vendors and ensure on time
delivery of requested items.

The information resources and financial management employees in Austin will operate on-
line systems and run situation-dependent required batch processing operations as needed
in support of excepted activities, including those associated with P.L 104-92. They will
also process payroll for the periods prior to funding interruption, process payroll for
funded activities, and process vendor payments for obligations incurred with prior year or
otherwise available funds.

The General Counsel employées will continue with ongoing court appearances, process
Court of Veterans Appeals cases, protect property interests in the loan guaranty program,
and provide guidance and advice to excepted activities as needed.
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Employees performing excepted activities in headquarters will provide technical support
to excepted activities in the field as well as to other headquarters organizations and will
protect the government's interests in managing contracts which are fully funded and time
sensitive (e.g., VACO renovation). Protection of life and property activities will continue.
Included in these activities are protection of the Secretary, ongoing undercover work

associated with criminal investigations, and investigations of incidents related to excepted
activities.

Shutdown Over One Week

No significant change in the shutdown plan is anticipated. If necessary, & limited number
of employees would be recalled to deal with emergencies related to excepted activities, or

in order to implement administrative requirements for extending furloughs or similar
functions.

Updated 1/22/96
PL.104-92
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VA Plan for Implementation of Furloughs in Event of Lapsed Appropriations

Responsible Organization

The Office of Human Resources and Administration (OH&RA) will be the responsible VA
office for coordinating activities necessary to implement lapsed appropriation and similar
furloughs including the following:

1) Be the point of contact with OMB and OPM on all matters related to potential
furloughs;

2) Provide information regarding plans for furlough to the VA National Partnership
Council;

3) Prepare instructions and guidance to all VA facilities regarding furlough issues, and
4) Conduce briefings/conferences to field and central office officials regarding furlough
information and procedures.

rlough Process
OHR&A will provide in advance written procedures and master furlough notices to all VA
organizations and ensure complete pre-furlough distribution to all facilities through a
variety of electronic media.
OHR&A will initiate conference calls to ensure that each facility’s lapsed appropriation

contact official has complete understanding of procedures and the budget situation as it
develops.

OHR&A will plan with all VA facilities that in the event that OMB advises that there will
be no VA appropriations as of a given date, furlough notices will be delivered to affected
employees consistent with available government-wide guidance.

Facilities will keep employees and unions informed as to the status of possible furlough,
including exclusions from furlough.

Facilities will individually deliver all furlough notices to affected employees.

Each facility will inform all employees of the means by which employees will be notified to
return to work after the furlough.

a and canplan.doc
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U. S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20330
Assistant Atomney Genersl

August 16, 1995

MEMORANDUM FOR ALICE RIVLIN
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

From: Walter Dellinger
Assistant Attorney General

Re:  Government Operations in the Event of a Lapse in Appropriations

This memorandum responds to your request to the Attorney General for advice
regarding the permissible scope of government operations during a lapse in appropriations.'

The Constitution provides that "no money shail be drawn from the treasury, but in =
consequence of appropriations made by law." U.S. Const. art. I, § 9, cl. 7. The treasury is
further protected through the Antideficiency Act, which among other things prohibits all
officers and employees of the federal government from eatering into obligations in advance
of appropriations and prohibits employing federal personnel except in emergencies, unless
otherwise authorized by law. See 31 U.S.C. § 1341 et seq.?

In the early 1980s, Attorney General Civiletti issued two opinions with respect to the
implications of the Antideficiency Act. See "Applicability of the Antideficiency Act Upon A
Lapse in an Agency's Appropriations,” 4A Op. O.L.C. 16 (1980); "Authority for the
Continuance of Government Functions During a Temporary Lapse in Appropriations,” 5 Op.
O.L.C. 1 (1981) (1981 Opinion). The 1981 Opinion has frequently been cited in the ensuing
years. Since that opinion was written, the Antideficiency Act has been amended in one

' We do not in this memorandum address the different set of issues that arise whea the limit on the public

debt has been reached and Congress has failed to raise the debt ceiling.
4

2 For the purposes of this inquiry, there are two relevant provisions of the Antideficieacy Act. The first
provides that “[aln officer or employee of the United States Government or the District of Columbia government
may not . . . involve either government in a contract or obligation for the payment of money before an
appropriation 1s made unless authorized by law.” 31 U.S.C. § 1341(a)(1)(B). The second provides that "(a)n
officer or employee of the United States Government . . . may not accept voluntary services . . . or employ
personal services exceeding that authorized by law except for emergencies involving the safety of human life or
the protection of property.” 31 U.S.C. § 1342,
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respect, and we analyze the effect of that amendment below. The amendment amplified on
the emergencies exception for employing federal personnel by providing that "[a)s used in
this section, the term ‘emergencies involving the safety of human life or the protection of
property’ does not include ongoing, regular functions of government the suspension of which
would not imminently threaien the safety of human life or the protection of property.” 31
U.S.C. § 1342,

With respect to the effects of this amendment, we continue to adhere to the view
expressed to General Counsel Robert Damus of the Office of Management and Budget that
“the 1990 amendment to 31 U.S.C. § 1342 does not detract from the Attorney General's
earlier analyses; if anything, the amendment clarified that the Antideficiency Act’s exception
for emergencies is narrow and must be applied only when a threat to life or property is
imminent.” Letter from Walter Dellinger to Robert G. Damus, October 19, 1993. In order
10 ensure that the clarification of the 1990 amendment is not overlooked, we believe that one
aspect of the 1981 Opinion’s description of emergency governmental functions should be
modified. Otherwise, the 1981 Opinion continues 1o be a sound analysis of the legal
authorities respecting government operations when Congress has failed to enact regular
appropriations bilis or a continuing resolution to cover a hiatus between regular
appropriations.

L.

Since the issuance of the extensive 1981 Opinion, the prospect of a general
appropriations lapse has arisen frequently. In 1981, 1982, 1983, 1984, 1986, 1987 and
1990, lapses of funding ranging from several hours to three days actually did occur. While
several of these occurred entirely over weekends, others required the implementation of plans
to bring govemment operations into compliance with the requirements of the Antideficiency
Act. These prior responses to the threat of or actual lapsed appropriations have been so
commonly referred to as cases of “shutting down the government” that this has become a
nearly universal shorthand to describe the effect of a lapse in appropriations. It will assist in
understanding the true extent of the Act's requirements to realize that this is an entirely
inaccurate description. Were the federal government actually to shut down, air traffic
controliers would not staff FAA air control facilities, with the consequence that the nation’s
airports would be closed and commercial air travel and transport would be brought to a
standstill. Were the federal government to shut down, the FBI, DEA, ATF and Customs
Service would stop interdicting and investigating criminal activities of great varieties,
including drug smuggling, fraud, machine gun and explosives sales, and kidnapping. The
country’s borders would not be patrolled by the border patrol, with an extraordinary increase
in illegal immigration as a predictable result. In the absence of government supervision, the
stock markets, commodities and futures exchanges would be unable to operate. Meat and
poultry would go uninspected by federal meat inspectors, and therefore could not be
marketed. Were the federal government to shut down, medicare payments for vital
operations and medical services would cease. VA hospitals would abandon patients and close

-2
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their doors. These are simply a few of the significant impacts of a federal government shut
down. Cumulatively, these actions and the others required as part of a true shut down of the
federal government would impose significant health and safety risks on millions of
Americans, some of which would undoubtedly result in the loss of human life, and they
would immediately result in massive dislocations of and losses to the private economy, as
well as disruptions of many aspects of society and of private activity generally, producing
incalculable amounts of suffering and loss.

The Antideficiency Act imposes substantial restrictions on obligating funds or
contracting for services in advance of appropriations or beyond appropriated levels,
restrictions that will cause significant hardship should any lapse in appropriations extend
much beyond those we have historically experienced. To be sure, even the short lapses that
have occurred have caused serious dislocations in the provision of services, generated
wasteful expenditures as agencies have closed down certain operations and then restarted
them, and disrupted federal activities. Nevertheless, for any short-term lapse in
appropnations, at least, the federal government will not be truly "shut down™ to the degree
just described, simply because Congress has itself provided that some activities of
government should continue even when annual appropriations have not yet been enacted to
fund current activities.

The most significant provisions of the Antideficiency Act codify three basic
restrictions on the operation of government activities. First, the Act implements the
constitutional requirement that "No Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law." U.S. Const. art. I, § 9, cl. 7. Second,
when no current appropriations measure has been passed to fund contracts or obligations, it
restricts entering into contracts or incurring obligations (except as to situations authorized by
other lJaw). Third, it restricts employing the services of employees to perform government
functions beyond authorized levels to emergency situations, where the failure to perform
those functions would result in an imminent threat to the safety of human life or the
protection of property.’ The 1981 Opinion elaborated on the various exceptions in the
Antideficiency Act that permit some continuing government functions, and we will only
summarize the major categories here:

. Multi-year appropriations and indefinite appropriations.

Not all government functions are funded with annual appropriations. Some operate
under multi-year appropriations and others operate under indefinite appropriations provisions
that do not require passage of annual appropriations legislation. Social security is a
prominent example of a program that operates under an indefinite appropriation. In such

0

* These restrictions are enforced by criminal penalties. An officer or employez of the United States who
knowingly and willfully violates the restrictions shall be fined not more than $5,000, imprisoned for not more
than 2 years, or both. 31 U.S.C. §1350.

S3-
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cases, benefit checks continue to be honored by the treasury, because there is no lapse in the
relevant appropriation.

. Express authorizations: contracting authority and borrowing authority.

Congress provides express authority for agencies to enter into contracts or to borrow
funds to accomplish some of their functions. An example is the "food and forage" authority
given 10 the Department of Defense, which authorizes contracting for necessary clothing,
subsistence, forage, supplies, etc. without an appropriation. In such cases, obligating funds
or contracting can continue, because the Antideficiency Act does not bar such activities when
they are authorized by law. As the 1981 Opinion emphasized, the simple authorization or
even direction to perform a certain action that standardly can be found in agencies’ enabling
or organic legislation is insufficient to support a finding of express authorization or necessary
implication (the exception addressed next in the text), standing alone. There must be some
additional indication of an evident intention to have the activity continue despite an
appropriations lapse.

. Necessary implications: authority to obligate that is necessarily implied by statute

The 1981 Opinion concluded that the Antideficiency Act contemplates that a limited

number of government functions funded through annual appropriations must otherwise
_continue despite a lapse in their appropriations because the lawful continuation of other
activities necessarily implies that these functions will continue as well. Examples include the
check writing and distributing functions necessary to disburse the social security benefits that
operate under indefinite appropriations. Further examples include contracting for the
materials essential to the performance of the emergency services that continue under that
separate exception. In addition, in a 1980 opinion, Atorney General Civiletti opined that
agencies are by necessary implication authorized “to incur those minimal obligations
necessary to closing [the] agency.” The 1981 opinion reiterated this conclusion and
consistent practice since that time has provided for the orderly termination of those functions
that may not continue during a period of lapsed appropriations.

. Obligations necessary to the discharge of the President’s_constitutional duties and
powers.

Efforts should be made 10 interpret a general statute such as the Antideficiency Act to
avoid the significant constitutional questions that would arise were the Act read to critically
impair the exercise of constitutional functions assigned to the executive. In this regard, the
1981 Opinion noted that when dealing with functions instrumental in the discharge of the
President’s constitutignal powers, the “President’s obligational authority . . . will be further
buttressed in connection with any initiative that is consistent with statutes -- and thus with the
exercise of legislative power in an area of concurrent authority -- that are more narrowly
drawn than the Antideficiency Act and that would otherwise authorize the President to carry
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out his constitutionally assigned tasks in the manner he contemplates.” 1981 Opinion, at 6-
7'l

. Personal or voluntary services "for emergencies involving the safety of human life or
the protection of property.”

The Antideficiency Act prohibits contracting or obligating in advance of
appropriations generally, except for circumstances just summarized above. The Act also
contains a separate exception applicable to personal or voluntary services that deal with
emergencies. 31 U.S.C. § 1342. This section was amended in 1990. We will analyze the
effects of that amendment in Part II of this memorandum.

Finally, one issue not explicitly addressed by the 1981 Opinion seems to us to have
been settled by consistent administrative practice. That issue concerns whether the
emergency status of government functions should be determined on the assumption that the
private economy will continue operating during a lapse in appropriations, or whether the
proper assumption is that the private economy will be interrupted. As an example of the
difference this might make, consider that air traffic controllers perform emergency functions
if aircraft continue 1o take off and land, but would not do so if aircraft were grounded. The
correct assumption in the context of an anticipated long period of lapsed appropriations,
where it might be possible to phase in some alternatives to the government activity in
question, and thus over time to suspend the government function without thereby imminently
threatening human life or property, is not entirely clear. However, with respect to any short
lapse in appropriations, the practice of past administrations has been to assume the continued
operation of the private economy, and so air traffic controllers, meat inspectors, and other
similarly situated personnel have been considered to be within the emergency exception of
§ 1342.

The Attomeys General and this office have declined to catalog what actions might be undertaken this
heading. In 1981, for example, Attorney General Civiletti quoted Attorney General (later Justice) Frank
Murphy. “These constitutional powers have never been specifically defined, and in fact cannot be, since their
extent and himitations are largely dependent upon conditions and ci ... The right to take specific
action might not exist under one state of facts, while under another it might be the absolute duty of the
Executive to take such action.” 5 Op. O.L.C. at 7 n.9 (quoting 39 Op. Att’y Gen. 343, 347-48 (1939)). This
power should be czlled upon cautiously, as the courts have received such executive branch assertions
skeptically. See, e.g., Youngstown Sheet & Tube Co. v. Sawver, 343 U.S. 579 (1952); George v. Ishimaru,
849 F. Supp. 68 (D.D.C.), vacated as moot, No. 94-5111, 1994 WL 517746 (D.C. Cir., Aug. 25, 1994). But
see Haig v. Agee. 453 U.S. 280 (1981); In re Neagle, 135 U.S. 1 (1890).

.5
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11.
The text of 31 U.5.C. §1342, as amended in 1990, now reads:

An officer or employee of the United States Government or of the District of
Columbia govemment may not accept voluntary services for either government
or employ personal services exceeding that authorized by law except for
emergencies involving the safety of human life or the protection of property.
This section does not apply to a corporation getting amounts to make loans
(except paid in capital amounts) without legal liability of the United States
Government. As used in this section, the term "emergencies involving the
safety of human life or the protection of property™ does not include ongoing,
regular functions of government the suspension of which would not imminently
threaten the safety of human life or the protection of property.

31 U.S.C. § 1342. Because of the § 1342 bar on employing personal services, officers and
employees may employ personal services in excess of other authorizations by law only in
emergency situations.® This section does not by itself authorize paying employees in
emergency situations, but it does authorize entering into obligations to pay for such labor.

The central interpretive task under § 1342 is and has always been to construe the
scope of the emergencies exception of that section. When the 1981 Opinion undertook this
task, the predecessor to § 1342 did not contain the final sentence of the current statute,
which was added in 1990. Examining that earlier version, the Attorney General concluded
that the general language of the provision and the sparse legislative history of it did not
reveal its precise meaning. However, the opinion was able to glean some additional
understanding of the statute from that legislative history.

The Attorney General noted that as originally enacted in 1884, the provision forbade
unauthorized employment “except in cases of sudden emergency involving the loss of human
life or the destruction of property.” 23 Stat. 17. He then observed that in 1950, Congress
enacted the modern version of the Antideficiency Act and accepted revised language for

* The 1981 Opinion conctuded that:

[d]espite the use of the term ‘voluntary service,' the evident cancern underlying this
provision is not government agencies’ acceptance of the benefit of services rendered
without compensation. Rather. the original version of § {1342) was enacled as part of an
urgent deficiency appropriation act in 1884, Act of May 1, 1994, ch. 37, 23 Stac. 15, 17, in
order 1o avoid elaims for compensation arising (rom the unauthorized provision of services
10 the government by non-cmployees, and claims {or additional compensation asserted by
government employces performing extra scrvices after hours. This is, under [§ 1342],
government officers and employees may not involve government in contract for
emplovment, i.e., for compensated labor, except in emergency situations. 30 Op. A’y
Gen. 129, 131 (1913).

-6 -
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§ 1342 that originally had been suggested by the Director of the Bureau of the Budget and
the Comptroller General in 1947. In analyzing these different formulations, the Attorney
General stated that

[wlithout elaboration, these officials proposed that "cases of sudden
emergency’ be amended to ‘cases of emergency,’ ‘loss of human life’ to
‘safety of human life,” and ‘destruction of property’ to ‘protection of property.
These changes were not qualified or explained by the report accompanying the
1947 recommendation or by any aspect of the legislative history of the general
appropriations act for fiscal year 1951, which included the modern §[1341].
Act of September 6, 1950, Pub. L. No. 81-759, §1211, 64 Stat. 765.
Consequently, we infer from the plain import of the language of their
amendments that the drafters intended to broaden the authority for emergency
employment.

5 Op. O.L.C. a1 9.

The 1981 Opinion also sought guidance from the consistent administrative practice of
the Office of Management and Budget in applying identical “emergencies™ language found in
another provision. That other provision prohibits OMB from apportioning appropriated
funds in a manner that would indicate the need for a deficiency or supplemental
appropriation, except in cases of “emergencies involving the safety of human life, [or] the
protection of property” -- phraseology identical to the pre-1990 version of § 1342.°
Combining these two sources with the statutory text, the Attorney General articulated two
rules for identifying functions for which government officers may enter into obligations to
pay for personal services in excess of legal authority other than § 1342 itself:

* 31 US.C. § 1515 (recodified from § 665(e) a1 the time of the Civileili opinion). Analyzing past
administrative practice under this siatute, Atiorney General Civilerti found that:

Directors of the Bureau of the Budget and of the Office of Management and Budget have
granted dozens of deficiency reapportionments under this subsection in the last 30 years,
and have apparently imposed no test more stringent than the articulation of a reasonable
relationship between the (unded activity and the safety of human life or the protection of
property. Activities for which deficiency apportionments have been granted on this basis
include (FBI] criminal investigations, legal services rendered by the Department of
Agriculture in connection with state meat inspection programs and enforcement of the
Wholesome Meat Act of 1967, 21 U.S.C.§8 601-695, the protection and management of

dity i ies by the C dity Credit Corporation, and the i igation of
aircraft accid by the National Transportation Safety Board. These few illusirations
demonstrate the common sense approach that has guided the interpretation of § 665(¢).
Most important; under § 665(¢)(2). cach apportionment or reapportionment indicating the
need for a deficiency or supplemental appropriation has been reporied contemporaneously
1o both Houses of Congress. and, in the face of these reports. Congress has not acted in
any way 1o alter the relcvant 1950 wording of § 665(e)(1)(B). which is, in this respect,
identical to § 665(b).

-7
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First, there must be some reasonable and articulable connection between the
function to be performed and the safety of human life or the protection of
property. Second, there must be some reasonable likelihood that the safety of
human life or the protection of property would be compromised, in some
degree, by delay in the performance of the function in question.

While we continue to believe that the 1981 articulation is a fair reading of the
Antideficiency Act even after the 1990 amendment, seg Letter from Walter Dellinger to
Robert G. Damus, October 19, 1993, we are aware of the possibility the second of these two
rules might be read more expansively than was intended, and thus might be applied to
functions that are not emergencies within the meaning of the statute. To forestall possible
misinterpretations, the second criteria’s use of the phrase "in some degree” should be
replaced with the phrase, "in some significant degree."

The reasons for this change rest on our understanding of the function of the 1990
amendment, which comes from considering the content of the amendment, its structure and
its sparse legislative history. That history consists of a solitary reference in the conference
report to the Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat.
1388:

The conference report also makes conforming changes to title 31 of the United States
Code 1o make clear that . . . ongoing, regular operations of the Government cannot
be sustained in the absence of appropriations, except in limited circumstances. These
changes guard against what the conferees believe might be an overly broad -
interpretation of an opinion of the Attorney General issued on January 16, 1981,
regarding the authority for the continuance of Government functions during the
temporary lapse of appropriations, and affirm that the constitutional power of the
purse resides with Congress.

H.R. Rep. No. 964, 101st Cong., 2d Sess. 1170 (1990). While hardly articulating the
intended scope of the exception, the conference report does tend to support what would
otherwise be the most natural reading of the amendment standing alone: because it is phrased
as identifying the functions that should be excluded from the scope of the term “emergency,”
1t seems intended to limit the coverage of that term, narrowing the circumstances that might
otherwise be taken to constitute an emergency within the meaning of the statute.

Beyond this, however, we do not believe that the amendment adds any significant new
substantive meaning to the pre-existing portion of § 1342, simply because the most prominent
feature of the addition -- its emphasis on there being a threat that is imminent, or "ready to
take place, near at hand," see Webster's Third New Intemnational Dictionary 1130 (1986) --
is an idea that is already present in the term "emergency” itself, which means "an unforeseen
combination of circumstances or the resulting state that calls for immediate action” to
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respond to the occurrence or situation. Id, at 741.7 The addition of the concept of
“imminent” to the pre-existing concept of "emergency" is thus largely redundant. This
redundancy does, however, serve to emphasize and reinforce the requirement that there be a
threat to human life or property of such a nature that immediate action is a necessary
response to the situation. The structure of the amendment offers further support for this
approach. Congress did not alter the operative language of the statute; instead, Congress
chose to enact an interpretive provision that simply prohibits overly expansive interpretations
of the "emergency” exception.

Under the formulation of the 1981 Opinion, government functions satisfy § 1342 if,
inter alia, the safety of human life or the protection of property would be "compromised, in
some degree.” It is conceivable that some would interpret this phrase to be satisfied even if
the threat were de minimis, in the sense that the increased risk to life or property were
insignificant, so long as it were possible to say that safety of life or protection of property
bore a reasonable likelihood of being compromised at all. This would be too expansive an
application of the emergency provision. The brief delay of routine maintenance on
government vehicles ought not 1o constitute an “emergency,” for example, and yet it is quite
possible to conclude that the failure to maintain vehicles properly may "compromise, to some
degree” the safety of the human life of the occupants or the protection of the vehicles, which
are government property. We believe that the revised articulation clarifies that the :
emergencies exception applies only to cases of threat to human life or property where the
threat can be reasonably said to the near at hand and demanding of immediate response.

? See also Random House Dictionary of the English Language Unabridged 636 (2d ed. 1987)
(“emergency” means "a sudden, urgent, usually unexpected occurrence or occasion requiring immediate
action”), Webster's {| New Riverside University Dictionary 427 (1988) (“an unexpecied. serious occurrence
or siluation urgently requiring prompt action”).

.9
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TESTIMONY OF
WALTER DELLINGER
ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

BEFORE A JOINT HEARING OF THE
SENATE BUDGET COMMITTEE
and the
HOUSE BUDGET COMMITTEE

September 19, 1995
Chairman Domenici and Chairman Kasich, Members of the Committees:

1 appreciate the invitation to appear today before the Budget Committees from both
Houses to discuss with you the executive branch’s interpretation of the laws providing for
government operations in the event of a lapse in appropriations. The Departmeat of Justice
welcomes this opportunity to have a full public discussion of the conclusions we have
reached so far. In addition to answering your questions, we would very much like to have
the benefit of your thinking, either this moming or after you have had an opportunity to
consider further the submissions we have made. Any thoughts you have about the proper
resolution of these often difficult legal questions will be most welcome by the Department-of
Justice and will be given careful attention as we continue the process of elaborating the
applicable legal standards.

In recent weeks, the Office of Legal Counsel has been concentrating on the legal
issues associated with a lapse of appropriations, and this is the focus of my remarks today.
In the course of our analysis, we have reviewed and been guided by the 1981 opinion by
Attorney General Civiletti interpreting the Antideficiency Act, which has formed the basis for
contingency planning by the administrations of President Reagan and President Bush-and by
this administration. On August 16, 1995, I issued an Office of Legal Counsel memorandum
reaffirming the conclusions of the 1981 Civiletti opinion and assessing the consequences of 2
1990 amendment to the Antideficiency. Let me briefly sketch our interpretation of the law.

INTRODUCTION
Our starting point in addressing these questions is the Constitution itself. One of the
Constitution’s least heralded, but most fundamentally important, provisions is found in
. -
ArticleI, § 9. It rgads:

"No Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law."

This provision expresses what is commonly known as Congress’s “power of the
purse.” Tt is no exaggeration to say that it is a principle for which patriots fought and died,
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and it means what it says: without authorization by the vote of the people's representatives
in Congress, not one dime can be spent from the United States Treasury.

Therefore, one consequence of a lapse in appropriations is mandated by the
Constitution — no one can be paid any money from the Treasury when the necessary
appropriations bill has not been enacted. Should we reach October 1 without all
appropriations bills having been signed into law, and no continuing resolution in place,
employees cannot be paid, contract payments cannot be made, government rents cannot be
paid, in all cases where the necessary appropriations bill is lacking.

If the government operated exclusively on a daily pay-as-you-go basis, a lapse in
appropriations would necessarily mean that any and all activities of the government that
required disbursements from the Treasury would just come to a halt. The government is not
a daily pay-as-you-go operation, however. Consistent with Article I, § 9, it would be
possible for the government to make contracts with individuals and firms for goods and
services even when it currently lacked the funds to pay off those contracts. So long as
suppliers, contractors and employees were willing to contract with the federal government on
the basis of a promise to pay in the future, activities of government could continue on that
basis -- but for the limitations embodied in the Antideficiency Act.

The Antideficiency Act provides that no federal official is permitted to contract or
obligate funds before an appropriations measure has been enacted. By preventing the federal
government from even obligating itself to pay for goods or services before Congress has ]
made an appropriation, the Antideficiency Act reinforces the constitutional principle that the
Congress must decide how much money to spend and how to spend it.

If the Antideficiency Act were an absolute bar on obligating funds in advance of
appropriations, then the results would be just as I have described -- the entire portion of the
federal government that requires annual appropriations would come to a halt. Congress,
however, has ot made the Antideficiency Act an absolute bar on obligating funds in advance
of appropriations. It has instead provided for certain exceptions. For the functions covered
by these exceptions the government may continue to obligate funds even though
appropriations bills have not been enacted.

The exceptions to the Antideficiency Act do not necessarily reflect any considered
judgment by the Congress as to which activities are crucial or essential and which are not.
Instead, for reasons I will claborate, there are a variety of different exceptions that permit
some very discretionary-and perhaps even insignificant functions of government to continue
operating, while other, critically important activities must be curtailed.
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A. EXCEPTIONS TO THE ANTIDEFICIENCY ACT

1. Multi-year, Permanent, and Indefinite Appropriations

One initial explanation for a great deal of continuing functions of the federal
government is that the Antideficiency Act does not by its own terms apply to a substantial
portion of those functions at all. The Act only prohibits incurring obligations in advance of
appropriations, and a majority of current government expenditures occur under muiti-year,
permanent or indefinite appropriations that do not lapse on the expiration of the current fiscal
year. Some examples include social security payments, medicare payments and interest
payments on the national debt.

Some salaries are paid out of permanent appropriations, too. Sometimes this occurs
because salaries are paid out of a fund that collects fees from users. An example would be
the lfawyers in the Justice Department’s antitrust division whose salaries are allocated to the
account that collects merger pre-clearance fees under the Hart-Scott-Rodino law. Sometimes
it occurs because Congress has simply enacted an appropriations measure that continues for a
period of years or even indefinitely. An example would be the salaries of members of
Congress.

In all these cases, obligations may be made and money may be withdrawn from the
treasury to pay the recipients of these obligations. The Constitution is not violated because
the sums in question are drawn from the Treasury "in Consequence of Appropriations made -
by Law.” Congress has in fact enacted an appropriation, and the Antideficiency Act is not
implicated because the expenditures or obligatioas are not taking place or being incurred in
advance of an appropriation.

2. Employees Whose Continuing Work Does Not Incur Any Obligation

Some employees of the federal government operate under terms that obligate the
federal government to pay them so long as they occupy a certain post or position, whether or
not they are performing services. Examples include certain foreign nationals who are
employed by the State Department in various localities where local labor laws create such
terms. Certain high-ranking members of the executive branch who have been confirmed by
the Senate, such as cabinet secretaries, provide other examples. In addition, the Constitution
forbids the salary of the President or of Article III judges to be reduced while they are in
office. The abligation to pay the salaries of these officcholders is created by the Constitution
without regard to whether they actually perform services.

In these cases, the authority to incur the obligation to pay such individuals is
contained in the Constitution or in.the legislation that creates or authorizes such arrangements
to be entered into in the first place. Furthermore, having such individuals actually perform
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services during a lapse in appropriations does not incur any additional obligation - the
obligation already exists as a result of the original hiring, appointing, or electing of the
individual. As a result, the Antideficiency Act is not violated if those individuals continue to
work. Bear in mind always that the fact that monies are not appropriated to pay them
means, of course, that they do not actually receive pay until funds are appropriated.

3. The Emergency Exception

The exception that probably explains the greatest number of employees who will not
be furloughed during a lapse in appropriations is expressly stated in the statute. The
Antideficiency Act, in § 1342, authorizes federal officials to “employ personal services” in
"emergencies involving: the safety of human life or the protection of property.” In 1990 this
provision was amended to clarify its scope, so that the statute now expressly states that the
emergencies it refers to "dof] not include ongoing, regular functions of government the
suspension of which would not imminently threaten the safety of human life or the protection
of property.”

This articulation is consistent with the advice that the Department of Justice had been
giving since Attorney General Civiletti's 1981 opinion. The interpretations of the
Department of Justice and the settled practice of the executive branch indicate that a function
may be continued under the emergency exception if two conditions are met. First, there
must bear some reasonable and articulable connection between the function to be performed
and the safety of human life or the protection of property. Second, there must be some ~ -
reasonable likelihood that the safety of human life or the protection of property would be
compromised, in some significant degree, by delay in the performance of the function in
question.

In applying the exception relating to property and life, it is necessary to make certain
assumptions. For example, the continued functioning of FAA air traffic controllers is
necessary only if the nation’s airports remained open and air transportation were to continue.
In this area, as in others, we have looked to past practice as an interpretive guide. With
respect to any short lapse in appropriations, the consistent practice of past administrations has
been to assume the continued operation of the private economy. Consequently, air traffic
controllers, meat inspectors, and other similarly situated personnel have been considered to
be within the emergency exception of § 1342. We have not determined whether this
assumption would continue to be justified if a lapse in appropriations extended beyond a
short period. . )

Because the, Antideficiency Act authorizes federal officials to "employ personal
services” to continye functions encompassed within the emergency exception, obligations to
pay compensation may be given to those federal employees who perform emergency
functions during an appropriations lapse. It is important to note, however, that these
employees may not receive an actual payment of money from the Treasury unless and until

4
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an appropriation is enacted. During an extended lapse in appropriations, the natioa would be
depending upon ability and willingaess of prison guards, border officials, law enforcement
agents, air traffic controllers and others to continue working even though they would not be
receiving pay checks.

4. Obligations Expressly Authorized by Law

In some cases, Congress has passed other legislation that authorizes the govemment to
enter into obligations in advance of appropriations. Attorney General Civiletti's opinion
concluded that such authorization cannot be derived from the sort of general authorizing
statute Congress necessarily enacts when creating a government program. Rather, to be
considered "expressly authorized,” a statute must clearly authorize the incursion of
obligations regardless of a lapse in appropriations. An example of such authority is the
statute that permits the military to incur obligations on behalf of the United States in the
absence - of appropriations "for clothing, subsistence, forage, fuel, quarters, transportation, or
medical and hospital supplies.” 41 U.S.C. § 11(a).

5. Obligations Necessacily Implied by Law

Atomey General Civiletti's opinion also recognized instances where the specific
terms of a statute imposing duties upon or vesting duthority in federal officers and employees
lead necessarily to an inference that such officers or employees are authorized to incur
obligations in advance of appropriations. It is on this basis, for example, that Attorney
General Civiletti concluded that agencies may incur obligations in order to conduct an
orderly termination of the unauthorized activities of the agency. The Attorney General
interpreted the Antideficiency Act to require nonexcepted functions to terminate. He then
reasoned that because it would in fact be impossible to terminate functions without incurring
any obligations at all and because a statute that imposes a duty impliedly confers the
authority to fulfill that duty, the Antideficiency Act itself requires, by necessary implication,
federal officers to incur obligations associated with an orderly shutdown.

A second kind of necessarily implied authorization arises in situations where the
government has a duty to continue an activity, but the administrative personnel necessary to
carry forward that activity or function are funded through appropriations that have lapsed.
The Civiletti opinion concluded that in such a case, Congress bad impliedly authorized the
staffing necessary to maintain the activity. The example he used was of the personnel in the
Social Security Adginistration necessary to maintain the activity of disbursing social security
benefits to eligible individuals.
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6. The President’s Core Constitutional Duties

The Constitution itself vests certain duties and powers in each of the three branches.
As to the executive branch, the President’s constitutional powers include the pardon power,
the commander in chief power, the foreign affairs powers, the power to make
recommendations to Congress, and the power to demand opinions in writing of the heads of
departments. Attomey General Civiletti did not take an unduly broad view of this power.
For example, he did not reason that, because the Constitution vests "the executive Power" in
the President and charges him to "take Care that the Laws be faithfully executed,” the
President is "authorized by law" to carry out all statutorily vested executive power. Attorney
General Civiletti did, bowever, read the Antideficiency Act as leaving with the President the
authority to make "those obligations necessarily incident to presidential initiatives undertaken
within his constitutional powers.® Obligations incurred in undertaking these functions are
“authorized by law"; viz., the Constitution.

For all three branches, but especially for the executive branch, the specific functions
that they are constitutionally entitled to undertake will depend on the facts and circumstances
surrounding the proposed activity. Whether a particular function is necessarily incident to
the exercise of the President’s foreign affairs power, for example, will depend upon the
factual setting. Attorney General Civiletti recognized that where the President seeks to take
action that is grounded in his constitutional authority, his assertion of authority is buttressed
in those cases in which there are acts of Congress authorizing the activity asserted. He also
observed that valid assertions of the President’s constitutional authority are typically marked
by both urgency and necessity.

B. NONEXCEPTED FUNCTIONS

It bears emphasizing that the Antideficiency Act mandates the termination of all
functions other than the excepted functions set out above. As I have indicated, the functions
that the Antideficiency Act allows to continue during an appropriations Japse are not -
determined by whether a particular activity is important or "essential” in some geaeral sense.
As a result, a number of functions that are, by any conception, important and essential must
nevertheless terminate during a lapse in appropriations. In contrast, other functions that, if
assessed in order of importance, would be unlikely to rank higher than many ponexcepted
functions would nevertheless continue.

C. THE DEBT CEILING
a
Finally, as Director Rivlin outlined, the situation in which neither an appropriations
bill nor a continuing resolution has been enacted is entirely different from the situation in
which the failure to raise the debt ceiling deprives the Treasury of authority to issue more
debt as defined in the statutory debt ceiling, 31 U.S.C. § 3101(b). Among those differences

6
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is this: In the case of a lapse of appropriations, Art I, § 9 of the Constitution prevents the
Treasury from honoring any unauthorized claim for payment against the United States and
the Antideficiency Act prohibits affected agencies from entering into many contracts or
obligations to pay. By contrast, reaching the debt ceiling does not deprive the departments
of the government of the authority to employ workers and otherwise enter into obligations.
Nor does it deprive the Treasury of statutory authority to honor claims for payment. The
problem would be, rather, that the Treasury may on any given day lack the funds to honor
all the authorized claims that are submitted to it. In an extreme case, the government might
face a calamity unknown in its two-hundred year history, namely a defauit by the United
States on its debt obligations. .

CONCLUSION

The Antideficiency Act protects that central constitutional provision committing the
power of the purse to Congress. It was drawn, however, with a specific context in mind.
Unfortunately for present purposes, that context is not a general appropriations lapse. In
1820, when the first version of the Antideficiency Act was enacted, and through its formative
revisions, Congress had in mind the practice, apparently common at the time, of executive
branch agencies obligating more funds than had been appropriated for authorized activities in
an attempt to force Congress after the fact to appropriate more funds than Congress had
wished or chosen to appropriate.

Although the Antideficiency Act was nat written with a general lapse in
appropriations in mind, the act applies to that situation. Because its drafters did not consider
the contingency of a general appropriations lapse, it is-often difficult to apply to the many
specific and often very complicated questions that attend a general appropriations lapse. For
that reason, we rely heavily on the precedents of administrative construction and practice in
issuing guidance on the application of the Antideficiency Act to a general appropriations
lapse. Since the scope and contours of the Antideficiency Act are very often difficult to
define, we are grateful for these hearings and welcome the opportunity to receive any
thoughts or suggestions that members of the Committees might have.
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RESPONSE TO QUESTIONS OF THE SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.8. HOUSE OF REPRESENTATIVES
DECEMBER 6, 1995

Please summarize for the subcommittee the functions
performed by Justice Department employees who have continued
to work during the shutdown, and explain the Department's
rationale for continuing that work under the applicable
standards and guidelines?

The core mission of the U.S. Department of Justice is the
enforcement of the nation's laws and, consequently, the
protection of life and property throughout the country and
around the world. Additionally, about 10 percent of the
Department's employees are funded through reimbursements,
fee accounts, no-year funds, or carry-over funding which did
not expire with the lapse in appropriations. In all,
approximately 75 percent of the Department's employees were
exempt from the recent furlough.

By appropriation, the workers who continued their functions
were engaged in the following kinds of activities:

General Administration (GA). In addition to providing
executive direction to the Department, employees provided
mission-critical law enforcement applications for various
components nationwide on a 24 hours-a-day, 7 days-a-week
basis at the Justice Data Center, provided services relating
to communications for senior managers and law enforcement
personnel, and also relevant financial management services
required for employees deemed "exempt" during the furlough
period.

The Executive Office for Immigration Review (EOIR) exempted
a number of its Immigration Judges so that hearings for
incarcerated aliens could continue.

Office of the Imnspector General (0IG). Employees continued
criminal investigations and provided support services for
exempt employees.

U.S. Parole Commission (USPC). Employees answered calls,
responded to requests for emergency warrants and processed
parole certificates.

General Legal Activities. Employees ensured that criminal
litigation continued uninterrupted; sought continuances for
all civil and appellate litigation; proceeded with civil and
appellate litigation if attempts to secure continuances
failed; provided legal advice to the White House and the
National Security Counsel on national security matters; were
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available to provide administrative advice and resource
allocation guidance to Civil Rights Prosecution personnel
and the Agssistant Attorney General, Civil Rights Division,
in the event of civil disorder; were available to respond to
and investigate complaints of alleged criminal civil rights
violations involving endangerment of life or property and to
handle voting rights issues and complaints from
institutionalized persons concerning life threatening
situations. Also, employees provided uninterrupted
communication among Federal, State, local, and international
law enforcement entities.

U.S. Attorneys. These employees addressed criminal matters
and civil matters of urgency, and to provided support to
exempt employees.

U.S. Marshals Service. Employees carried out duties
associated with judicial security, prisoner security and
prisoner transportation. A limited number of employees
provided overall direction and support to essential
activities.

Community Relations Service (CRS). Employees provided
resettlement, education, and conflict resolution services to
over 14,000 Cubans at Guantanamo.

United States Trustees Program. These employees protected
the United States Government from liability in bankruptcy
matters and coordinated criminal matters with the U.S.
Attorneys and the Federal Bureau of Investigation.

Federal Bureau of Investigation. All operations of the FBI
are directed toward national security and the investigation
of violations of law involving protection of life and
property. Accordingly, all FBI agents and 70 percent of
support personnel in the field were exempt. At FBI
headquarters, all agents and approximately 85 percent of the
support personnel are considered excepted. These staff
members provided direction and investigative support to
field operations. This includes the entire Criminal Justice
Information Services Division which provides fingerprint
identification services to criminal and national security
investigations.

Drug Enforcement Administration. Employees provided
oversight and direction to or carried out narcotics
investigations around the world.

Immigration and Naturalization Service (INS). These
employees provided overall direction to the agency;
controlled the U.S. border and protected property; continued
working on active criminal cases; detained in-custody
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aliens; and conducted inspections of applicants for
admission to the United States.

Bureau of Prisons (BOP). Staff at Federal correctional
ingtitutions maintained the custody of Federal inmates. At
several institutions under construction, a small number of
staff protected property and ensured security against
compromise. Employees also continued inmate custody
responsibilities over some 10,000 inmates in contract
facilities.

No previous shutdown lasted more than 3 days. Did the
Department of Justice make any assumptions with respect to
the length of the shutdown? If so, what time frame was
assumed, and how did it affect the Department's decisions
with respect to the functions and positions that were
continued after the lapse of appropriations?

The contingency plan which the Department submitted to the
Office of Management and Budget was based on a 2-week lapse
in appropriations. The plan and internal Department
guidance recognized, however, that operational necessities
could well -- and did -- dictate changes. For example, the
initial plan did not provide a sufficient number of
employees in United States Trustees' Offices to adequately
represent the interests of the United States in the
Bankruptcy Courts; as a result, additional employees were
called back to duty. Similarly, the initial plan did not
provide for a significant number of Immigration Courts to
remain open, given the detention requirements of the
Immigration and Naturalization Service.

Thus, the Department of Justice implemented its contingency
plan with the assumption that flexibility would be required
in its administration.

How would your determination with respect to what functions
or positions to continue change if the shutdown were to
last:

a, 10 days

b, 30 days

c. 90 days
As noted above, the Department exercised flexibility in
administering its contingency plan over the 6 days of the
November 1995 lapse in appropriations. Similar flexibility
would be required in the event of a longer lapse. As
operational needs dictated, some employees who were
initially furloughed would have been returned to duty (and,
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perhaps, subsequently furloughed again); others who had
remained on duty would have been furloughed.

The core principle would remain unchanged. The Department
would retain on duty only those employees 1} who are paid
from funds which have not lapsed or 2) whose work relates to
emergencies involving the safety of human life or the
protection of property.

Please provide a description of your agency's functions and
activities that were continued during this interruption of
routine operations. Please indicate any special funding
mechanigms (e.g., carry forward, trust funds, fee accounts,
reimbursable agreements) used to support these continuing
activities.

Our response to 4th question above addresses the first part
of this question.

The attached chart provides the special funding mechanisms
available to the Department to continue certain operations
during a furlough. The chart includes carryover funds for
those accounts that had multi-year authority and for the fee
accounts (largely for immigration activities), which do not
require congressional action. The Federal Prison Industries
and Commissary Fund are the Department's two trust funds
that receive their funding from non-appropriated sources.
The Troops to Cops funding from the Department of Defense is
the major reimbursable agreement that provided resources
during the funding hiatus.

Please estimate the total costs to your agency associated
with the interruption of operations between November 14 and
November 20, 1995. Please provide descriptions of any
unusual costs imposed on the agency or other unanticipated
consequences of this interruption of operations. Please
provide, too, an estimate of any savings associated with
this interruption of activities.

The attached table provides the cost estimate associated
with the funding hiatus for Department of Justice
components. These costs are associated mainly with the
salaries and benefits of furloughed Department employees
{(24.5 percent of total Department staffing). The personnel
cost estimate for the furlough period was derived by
multiplying the number of employees furloughed in each
organization by the average salary and benefit cost. That
total was prorated (as 3.5 furlough days of the 260 day
workyear) to arrive at the cost for each organization.

Other unusual costs are noted on the second table. No
savings have been identified.
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Copies of relevant documents interpal to the U.S. Depaxtment
of Justice

are attached.
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04-Oec-95 DEPARTMENT OF JUSTICE
04:18 PM TOTAL PERSONNEL COSTS
FURLOUGH DURING FURLOUGH PERIOD
NUMBER OF AVG SAL TOTAL
EMPLOYEES | AVERAGE |& BENEFTS cost
FURLOQUGHED | SALARY {1.31%) (3.5 DAYS)
APPROPRIATION
KHSCRETIONARY
FUNCTIONAL COOE: 750
580/ 49,680 65,004 516,996/
IADMINISTRATIVE REVIEW AND APPEALS ... 433 47,192 61,822 360,348,
IOFFICE OF THE 249 54,583 71,504 238,678/
CAPITAL FUND. 560 49,690 65,094 490,708
U.3. PAROLE 85 48,471 60,877 53,267
LEGAL
OFFICE OF THE SOLICITOR GENERAL...... 29 60,318 79017 30,847
TAX DVISION 434 55,631 72877 425,768
CRIVENAL DIVISION. 509 62,796 82,263 563,658/
CIVIL DMSION. 24 64,470 84,456 823,118
ENVIR. & NAT RESOURCE DMSION. 508 53,033 69,473 475,090
OFFICE OF LEGAL COUNSEL.. 2 49,831 65,279 18,454/
CIVIL RIGHTS DIVISION. 394 57,975 75,047 402,813
INTERPOL 49 43,625 57,149 37,696
JANTTTRUST 386 52,204 68,387 355,351
U.S. ATTORNEY' 5,128 80,050 104,866 7,238,046
u.s. s. 37 44558 58371 264,802,
Y RELATIONS SERVICE 107 63,269 892 119,439
.S, 904 40,632 53,228 847,743
CRIME DRUG ENFORCEMENT ..o .~ 9 48,545 63,554 7,705
IFEDERAL BUREAU OF INVESTIGATION 5,009 44633 58,469 4,013,350
IDRUG ENFC 1,562 53,541 70,139 1,493,685
TIMMIGRATION AND NATURALIZATION SERVICE ... 4,240 30,635 40,132 2,290,603
PRISON SYSTEM:
1,385 33,224 43523 811,481
FEDERAL PRISONSYSTEM — . 1,385 33,224 09523 911,481
’m OF JUSTICE PROGRAMS. 376 59,421 17,842 m,our
ISUBTOYAL, DOMESTIC DISCAETIONARY ... 24,118 22,075,520
ﬁORBGN CLAIMS SETTLEMENT COMMISSION. ... 4 57,095 74,754 4,027
[SUBT, DISCRETIONARY AUTH.... 24,122 22,079,547
Eg AND EXPENSES OF WITNESSES oo oo
ENDENT
ISUBT, MANDATORY AUTHORITY.
IPREMERGER FILING FEES . .. . ——
u.s.
FEE.
USER FEE
T FINES.
LEGALIZATION,
TONS FEE.
LAND BORDER ECTION FEE.
BOND DET. FUND.
SUBT, FEE-FUNDED ACCOUNTS.
OTAL, DEPARTMENT OF JUSTKCE 24,122 22,079,547
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DEPARTMENT OF JUSTICE
UNUSUAL COSTS AS A CONSEQUENCE OF THE FURLOUGH
FEDERAL BUREAU $15,750 Costs associated with sending people home from training.
(OF INVESTIGATION

$221,974 Overtime costs associated with parsonnel having to catch up on work for days lost.

Not avadable A coniract to refurbish the firearms renge at Quantico was sent out for bids. The three
astthistime  top bidders backed out during the furlough, 80 the FBI will have to use the fourth

bidder which wi passbiy cost milions more In the future. The bid amount could not
be fumished because they ere procurement eensitive,

Total $237,724
UNITED STATES $23,000 ¢ k at the training in Georgia were recalled home,
MARSHALS SERVICE lewving 20 district personnel without for a Financial
Information System (FMIS) training class. This is the cost to cancel the class.
Unknown  C. design n San Jusn, F , Brooldyn, Gre and
L were and must be The delay ly impecty
the ion and in thase cities.
Unknown  The securlty and project

pro] meeting for the high thvreat trial
in Lawton, OK for the Oldahoma City bombing trial was cancelled and must be
rescheduled.

$5,000 Hanhuwmw“mwrﬁlmuﬂwommnwwlmmhvd The
chedude for the merit tion plan has been set back several

weeks.

$1,750 PfhqupcmiwnDNHonnpunS‘”SObmﬂlMa smployees on
travel. The canceled trips included an environmental impact statament st BOP’s
detention

metropofital center In Hawai, a mesting to nagotiate prisoner bede in
San Diego, Mmmmhﬂmﬁmmwmw
instituts of Comrections.

Not avellable Inmate designations to BOP fackties have been backed up about one week. The

atthistime  average cost per day, per inmate, to remain In a local jail for this extended period
I5 $55.50. (The expedient nature of this ol preciuded the date gathering for exact
number of inmatss invoived).
Total $29,.750
IMMIGRATION AND $4,300 Several attomeys were required to return from detalls.
INATURALIZATION SERVICE

Unknown = Work that would have been done during the period of ths furlough was delayed and
added to bacidogs. hmode-us.mrﬁn-mdbnmdhmhm
affected, such es: P g, routine ing, and voucher

Total $4,300
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U.S. Department of Justice

Washingon, D.C. 20530

August 21, 1995
MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE
Assistant Attorney General
for Administration

SUBJECT: contingen P i O] i oprjatij

The purpose of this memorandum is to share with you guidance the
Attorney General has provided with respect to the contingency
plans you are preparing in the event it is necessary to furlough
non-essential employees as a result of a lapse in appropriations.
Your staff -are preparing plans to be submitted no later than this
Friday, August 25, 1995.

Generally, the Attorney General wants component heads to be
conservative in designating employees as "essential," especially
those in headquarters or other "overhead” functions and
occupations. In drafting your plans, you should recognize that,
in the event of a prolonged furlough, it will be possible to
bring some employees back to work if the need for their services
becomes essential -- and to furlough others -- as conditions
change.

Specifically with respect to litigation, the Attorney General has
given the following guidance, based on an assumption that the
Judicial Branch will continue to operate through the furlough:

. Criminal litigation will continue without interruption
as an activity essential to the safety of human life
and the protection of property.

. Civil litigation will be curtailed or postponed, to the
extent that the Courts will permit such an approach
without harm to the interests of the United States. In
the event that such an approach is not possible, civil
litigation will continue without interruption as an
activiity essential to the protection of property.

Your staff may address any questions concerning this approach to
their counterparts on the Budget Staff.
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U.S. Department of Justice

Washingion, D.C. 20530

August 23, 1995
MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENT
FROM: STEPHEN R. COLGATE
Assistant Attorney General
for Administration

SUBJECT: Contingency Planning for a Lapse in Appropriations

The purpose of this memorandum is to share with you additional
guidance the Attorney General has provided with respect to
contingency planning for a lapse in appropriations.

Several questions have arisen with respect to training activities
which might otherwise be carried out in early October. In making
your plans, you should follow these principles:

. Basic training of new employees in occupations which
are generally designated as essential will continue.
For example, new agent training for the Federal Bureau
of Investigation and the Drug Enforcement
Administration at Quantico and basic training of U.S.
Marshals Service, Bureau of Prisons, and Immigration
and Naturalization Service employees at the Federal Law
Enforcement Training Center will not be interrupted.

e In-service training of current employees, even those in
essential occupations, will be cancelled.

. Training of State and local officers (for example, in
the National Academy Program) will be discontinued for
the duration of the lapse in appropriations.

As indicated in my earlier correspondence on this subject, the
Attorney General wants component heads to be conservative in
undertaking any activities which could be viewed as "ongoing,
regular functions of government, the suspension of which would
not imminently threaten the safety of human life or the
protection of property." 31 U.S.C. § 1342.

Please contact me if you have any questions about this guidance.
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U. S. Department of Justice

Washington, D.C. 20530

SEP 14195

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE W %/&
: Assistant Attorney neral

for Administration

SUBJECT: Purlough Update and Informational Materials

Events of the last several days seem to have lessened the
prospect of furloughs of federal employees, including many in the
Department, on or about October 1, 1995. Nonetheless, we believe
it is prudent to proceed with preliminary notifications to
employees in the event that furloughs are necessary.

In the event of a shutdown, you will be required to issue
official furlough decision notices to nonexcepted employees.

only those employees who, as identified in your recently approved
contingency plan, perform "emergency" functions (i.e., whose
duties involve the safety of human life or the protection of
property) or whose salaries are paid from other than Fiscal Year
1996 appropriations will be permitted to work.

Certain materials are attached for your information and use. We
will issue updates and additions to this information as
conditions change--which we fully expect will be the case. You
should take several steps to alert employees to the events which
may occur:

. The Attorney General has signed a memorandum to all
employees (copy attached) about the prospect of a
furlough; you should ensure that it is distributed to
all employees of your component.

. Consistent with any labor relations obligations you may
have, you should provide your own notice to employees
with more specific information about their benefits and
entitlements and the meaning of the furlough. A draft
memorandum which you may use for this purpose is
attached, along with supplemental benefits information
to provide to employees. We will update this informa-
tion as it is revised and provide you with an amended
paper to be attached to the furlough decision notice.
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Heads of Department Components 2

. Again, consistent with labor relations obligations, you
should notify employees, by appropriate means, whether
they are expected to report to duty in the event of a
furlough (i.e., they are "excepted") or whether they
will not be expected to report.

If furloughs do take place, the Department will activate a
Furlough Information Hotline to provide employees current
information. The hotline numbers will be (202) 514-1087 for
wWashington, D.C. Metropolitan Area callers and 1-800-521-6079 for
long distance callers.

You should also begin your internal planning for the issuance of
furlough notices to nonexcepted employees. To assist in that
process, we have attached the following information:

. A delegation from the Deputy Attorney General giving
you the authority to issue furlough decision notices to
attorneys, members of the Senior Executive Service, and
incumbents of senior-level (SL) and scientific or
professional (ST) positions.

. A draft furlough decision notice for issuance to
enmployees. You must also ensure that furlough decision
notices are to be issued to employees on detail. These
employees are subject to furlough in the same manner as
employees who are not on detail.

. Merit Systems Protection Board (MSPB) form and MSPB
regulations, which include the addresses of MSPB
regional offices, where employees may file appeals.
The appeal form may be given to employees with the
furlough decision letter or when they return to work.
Employees will also be able to obtain a copy of the
appeal form from the Furlough Information Hotline.

. A Department Security Officer memorandum concerning the
securing of sensitive and classified information during
furlough.

. A time line of the Department's activities through

October 2, 1995.

The draft materials will be provided electronically to components
on the EAGLE and AMICUS networks. Three and 1/2" diskettes
containing copies of the materials in WordPerfect 5.1 format will
be provided for components which are not connected to the EAGLE/
AMICUS network. Please have your staff contact Robert F. Seymour
of the Justice Management Division Personnel Staff's Policy Group
by September 15 to identify the contact person who should receive
the diskette or the e-mail and to indicate your requirements for
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diskette size and WordPerfect format if they differ from those
described above.

To ensure employees are paid for pay period 19 (September 17-30,
1995), the last pay period in Fiscal Year 1995, the National
Finance Centexr (NFC) will begin accepting Time and Atten-

dance Reports (T&As) for pay period 19 as early as Monday,
September 25, 1995. The NFC will continue to accept and process
T&As through Saturday, October 7, 1995. However, since its own
employees could be furloughed, NFC wants to receive T&A reports
no later than close of business on Tuesday, October 3, 1995,

The Department of Labor is considering the establishment of a
"special" unemployment compensation claims process to make it
possible for Federal employees to file claims without having to
visit State agency local offices, and for Federal agencies not to
have to process wage and separation information on Form ES-931.
Labor will issue information on and instructions for this
"special"” claims process by September 15, 1995.

The Department of Justice Federal Credit Union is offering
generous loan terms to members, as described in the attached
information.

We will continue to apprise you of developments concerning the
shutdown of government operations, and provide updated guidance
as it becomes available. Questions concerning this matter may be
referred to Vivian Jarcho, Assistant Director for Policy, on
(202) 514-6397.

Attachments
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Offire of the Attarnep General
Washington, B. ¢. 20530

Septenber 12, 1995

MEMORANDUM FOR ALL DEPARTMENT OF JUSTICE EMPLOYEES

_/
FROM: THE ATTORN K%AL

SUBJECT: Notice off Possible Furlough Due to a
Lapse in ‘Appropriations

I am sure that most of you have heard news and other reports
about the prospect of furloughs if the Department of Justice
appropriations bill for fiscal year 1996 or a continuing
resolution is not passed by the Congress and signed by the
President by October 1, 1995. The last few days have brought
indications that such furloughs may be avoided. That is welcome
news. However, I want to be sure that you have as much
information as possible so that you can take the personal steps
which would be necessary in the event furloughs occur.

During a "lapse in appropriations,” agencies may not
obligate funds except to maintain the minimum level of emergency
activity and to effect an orderly shutdown of Government
operations. Accordingly, furloughs would be required for all
Department employees except for those who are performing excepted
activities or shutdown activities, as defined by the Office of
Management and Budget.

In a furlough, workers are placed temporarily in a nonwork
and nonpay status. If fiscal year 1996 funds are not appropri-
ated for the Department by October 1, 1995 and if you are not
identified as an "emergency" (or "exempt") worker, you will be
provided specific information as to the starting date and
projected duration of the furlough and of any appeal rights you
may have. Even those employees who are designated to report for
duty may not receive paychecks during the appropriations lapse.

You and youf'colleagues across the country provide services
vital to the well-being of our Nation and I fervently hope that
we will avoid having to furlough any employees. However, in
consideration of your own and your family's well-being, I must
encourage you to consider and plan for the financial hardship
that a furlough would bring.

I will make every effort to ensure that you are kept
informed of developments in this situation.
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@ U. S. Department of Justice
Noaif

Washingion, D.C. 20530

MEMORANDUM FOR ALL (COMPONENT'S NAME)} EMPLOYEES

FROM: Head of Component

SUBJECT: (s]:1:3 ¢ URLOUGH 8E IN APPRO 8

As we approach the beginning of fiscal year (FY) 1996, there have
been indications that budgetary and policy differences between
the Administration and the Congress may delay the passage of FY
96 appropriations. In years past, we have faced a lapse in
appropriations and even gone through agency shutdown procedures.
Such shutdowns have never exceeded a day or two, and the
appropriations bill which finally passed allowed us to restore
employee pay retroactively.

In the last few days, there have been positive signs that we will
avoid a lapse in appropriations this year. However, prudence
dictates that the Department -- and you as individuals -- make
certain plans in the event that furloughs do occur. If furloughs
occur and you are affected, you will begin to feel the impact on
your personal finances on the pay day that falls on October 26,
1995.

We will make it a priority to keep you apprised of significant
developments. However, quickly communicating any actual shutdown
and return-to-work situations may be difficult since they may
occur while you are not in a duty status. At such times, it will
be your responsibility to stay informed of the situation through’
public news media and to return to work when funding has been
restored.

In the event of a shutdown, official furlough decision notices
will be issued to non-excepted employees. Only employees who
perform "excepted" functions (i.e., whose duties involve the
safety of human life or the protection of property) or whose
salaries are paid from other than FY 96 appropriations will be
permitted to work. You will be informed by your supervisor if
your position falls in either of these categories.

The Department has established a Furlough Information Hotline to
provide employees with furlough information. If furloughs become
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All Employees of (Component Name}

a reality, the hotline will be activated on October 1, 1995. The
numbers will be (202) S14-1087 for metropolitan area callers and
1-800-521-6079 for long distance callers.

Attached are several pages of information which should answer
many of the questions you may have on how furlough would affect
your benefits, pay, leave, and other important matters. We will
update this material as more information becomes avajilable.

Questions concerning this matter may be referred to the (jndicate
Executive Office, Administrative Office, Human Resources Offjce,
or other office as _appropriate).

Attachment
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EFFECTS OF FURLOUGH ON ENPLOYER BENEFITS
AND OTRER IMPORTANT MATTERS

EMPLOYEE BENEFITS

Health Bsnefits - Enrcollments in the Federal Employees®' Health Benefits
Program (FEHB) will continue for no more than 365 days in a nonpay status.
The government‘'s contribution will continue while smployees are in a nonpay
status. -Employees premiums will accumulate during the furlough and
contributions will be withheld from their pay upon return to duty.

Cancelling FEEB Coverage While on Furlough - Employees are cautioned not to
cancel FEHB coverage to avold payment of premiums while in a nonpay status or
reduced-pay status. If cancelled, employees must wait for a FEHB cpen sesason
to re-enroll. Purther, cancellation of FEHB coverage may affect an employee's
right to carry such coverage into retirement or while in receipt of workers'
cospensation.

Life In - Enroll ts in the Federal Employees' Group Life Insurance
Program will continue for 12 consecutive months in a nonpay status without
cost to the employee or the agency.

Reti. - Reti t coverage continues at no cost to employees while in a
nonpay status. When employees are in a nonpay status for only a portion of a
pay period, their contributions are adjusted in proportion to their basic pay.
The exception would be an employee who had substantial time in a nonpay status
earlier in the year if the furlough causes him or her to have more than six
months time in a nonpay status during the calendar year.

Thrift Savings Plan - When an employee is in a nonpay status for an entire pay
period, Thrift Savings Plan (TSP) employee and agency contributions are not
made for that pay period. This is true even if the employee is receiving
benefits from the Office of Workers' Comp ion Prog . TSP
contributions, including the agency automatic (1%) contributions made to the
s of employees covered by the Federal Employees' Retirement System are
based upon the basic pay the employee earned for the pay period. Because the
employee's basic pay is zero, TSP contributions are zero. Employees cannot
make up the missed TSP contributions when he or she returns to pay status.

If an employee receives some basic pay for working a portion of a pay period,
the agency automatic (1%) contribution for the pay period is determined using
the basic pay the employee earned for the pay period. The employee's
contribution, based on a percentage of pay, is also determined by using the
basic pay earned for the pay period. For contributions based on a whole
dollar amount, the employee contribution is red d to 10 p of the
employee's basic pay (if FERS) or 5 percent (if CSRS) if the elected amount
exceeds the 10 or 5§ percent limit. If the elected whole dollar amount exceeds
the employee's net pay for the pay pericd, no employee contribution is made
for the pay period.

Thrift Savings Plan Loans - Because under the TSP loan program, loan payments
may only be made through payroll allotments, employees in nonpay status are
not eligible to receive TSP loans until they return to pay statue. If an
employee who has a TSP loan misses payments for less than 90 days, the loan
payment schedule will be extended. However, the loan must be repaid in full
by the fifth anniversary of the loan imsuance date for education, medical, or
financial hardehip loans and by the eighteenth anniversary of the loan
issuance date for residential loans.

If an employee misses payment for 90 or more days and (a) the employee is in
an approved nonpay status, e.g., furlough; and (b) the TSP has been @o
informed; and (c¢) the employee returns to pay status so that loan paymentse
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resume within one year, the employee must reamortize the loan when he or she
returns to pay status. If the employee fails to reamortize the loan, the loan
must be prepaid in full. If the loan is not reamortired or prepaid in full, a
taxable distribution will be declared.

In situations similar to that described above, except the TSP is not informed
of the nonpay status and the employee does not return to pay status, the
employee must prepay the loan in full at the end of the first year of the
nonpay status or be subject to a taxable distribution of the unpaid loan
principal and any accrued interest. The Department has notified TSP of those
employees who have loans and are furloughed effective October 1, 1995.

PAY IBBUES

Pay Chack for Pay Period ending Septeaber 30, 1995 - Time and attendance (T&A)
reports for Pay Period 19 (September 17-30, 1995) will processed by

the National Finance Center (NFC). NFC will begin accepting T&hA's for pay
period 19 as early as Monday, September 25, 1995, and will continue to accept
and process T&A's through Saturday, October 7, 1995. Employees will receive
their pay checks by the October 12, 1995 pay day.

Boliday Pay During a Furlough - Employees are entitled to be paid for a
holiday, if they are furloughad on the last workday before a holiday or the
first workday after a holiday. This is based on the presumption that, but for
the holiday, the employee would have worked. However, employees are not
entitled to be paid for a holiday if a furlough includes both the last workday
before the holiday and the firet workday after the holiday. In this
situation, there is no longer a presumption that, but for the holiday, the
employee would have worked on that day.

Continuation of Pay - Employees who are receiving continuation of pay (COP)
due to job-related injuries are maintained on COP status during periods of
furlough.

Senior Executive Service Performance Awards - The payment of performance
awards to Senior Executive Service employeaes may ba delayed until after the
furlough when funds are available.

Payment for Court Services - Employees who serve as witnesses or jurors on
furlough days will retain all monies received from the court.

Workers' Compensation - Workers' compensation benefits will continue through
the furlough period.

Deductions from Pay - When an employee's groass pay ie insufficient to permit
all deductions to be made, deductions are made in accordance with the order
of withholding precedence established by the General Accounting Office. The
order of precedence is as follows: (1) civil service retirement and Medicare,
FERS (basic and 0ld Age Survivors and Disability Insurance (OASDI}, or OASDI
for those employees not covered by a Federal retirement syetem; (2) Fedaeral
income taxes; (3) health insurance premiuma; (4) basic life insurance;

(5) State income taxes; (6) city income or employment taxes; (7) indebtedness
to the United States; (8) garnishment fo: alimony and child support paymentsej
(9) court ordered bankruptcy p Chapt 13 of Title 11, United
States Codesy (10) optional u.te insurance -- a.dditlonll firet, ltandud
sacond, and family third; (11) other voluntary repay of 1 d

the United Statas in the order specified by the employee; and (12) all ochcr
voluntary deductionas, starting with the Thrift Savings Plan or repayment of
loans from that plan for any employee (FERS or not) contributing to the thrift
plan, and then allotments and assignments, which shall be made in the order
determined by the paying agency.

Within-Grade Step Increases - Within-grade step increases are awarded on the
basis of length of service and individual performance. Such increases may not
be denied or delayed solely because of lack of funds. However, axtended
periocds of nonpay status due to furlough for lack of funds, may affect the
timing of such incr « The of workwaeeks in a nonpay status that is
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creditable towarde completion of the required waltinq period fox wlthln-qr.d.

step increases is as follows: two workweek ps 2, 3,and
4 of the General Schedule; four workweeks for ndvmcement to ltepl 5, 6, and
7; and six workweeks for adv to steps 8, 9, and 10. For prevailing

rate employees (WG, WL, and WS schedules), an aqqroqnt. of one workweek in a
nonpay status is creditable service for advancement to step 2; three weeks for
advancement to step 3; and four weeks for advanceament to steps 4 and 5. Thus,
if a General Schedule employee in steps 1, 2, or 3 of the grade is furloughed
for more than two workweeks during the waiting period, hie or her wlthin-qud.
increass would be delayed by at least a full pay period.

Unesployasnt Compensation - Federal enployo‘l uo 4 for 1
insurance (UI) purposes d the Unempl tion for Federal
Employees (UCPFE) program. The UCFE proqtu is adanthetod by the individual
States, and UCFE benefits are generally determined and paid under the UI law
of the State which the Federal employee worked.

State Ul laws provide for the payment of partial weekly amounts when
individuals are employed less than full-time during a week. State UI laws
vary as to the number of hours and/or days the individual must be in non-
employment status during a week in order to be eligible for a partial weekly
payment, but in most cases, an individual in furlough status for 1 or 2 days
during a week would qjot be eligible for a partial UCFE payment for that week.
Individuals at grade levels of grade 9, step 5, and higher would need to be on
furlough etatus for at least 4 daye per week in order to be eligible to
receive a partial UCFE payment for the week. In addition, most State UI laws
provide that the first week of UI and (UCFE) eligibility is a non-paid
“waiting week" and therefore, UCFE payments would not actually begin until the
second week of eligibility in States with a "waiting week.”

Individuals normally file UCFE claims at the State agency local office nearest
to where they live or work. The address and taelephone number of these local
offices are listed under the State government sector in the local telephone
directory. However, given the present furlough situation and the massive
number of Federal employeee who will be affected, the U.8. Department of Labor
(DOL) will be implementing a "special® UCFE claims p:oco.l for this shutdown
only. DOL will lssue guidance on this prc by S b 15, 1995.

LEAVE ISSUES

Leave Regquests During Furlough - The necessity to furlough employees due to
lack of work or funds supersedes leave rights. Thus, all annual, sick, court
leave, or leave for bone marrow or organ donation is cancelled during the
furlough period. However, military leave must be charged on a nonworkday when
the nonworkday occurs wholly within the period of military leave for military
duty.

Leave Without Pay During Furlough - Employees who are on approved leave
without pay (LWOP) during the furlough period may be continued in a LWOP
status Lif there is no expectation that the employees may return to duty on the
proposed furlough daye. The LWOP may be terminated and employees placed in a
furlough status. However, such action is unnecessary since there is no work
or funds involved.

Use or Lose Annual Leave - Employees who have properly scheduled "use or lose”
annual leave and are unable to use some or all of the scheduled leave because
of a furlough should make every effort to reschedule the “use or lose” annual
leave for use before the end of the current leave year. However, if this is
not possible, authority may be granted to restore the leave after the
beginning of the new leave due to an exigency of public business, i.e., the
need to furlough employees because of lack of work or funds.

Fanily and Medical Leave - Furlough days cannot be counted towards the 12-week
entitlement to leave under the Family and Medical Leave Act (FMLA). Employees
cannot take leave under the FMLA on days that coincide with the dates of
furlough.
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PLOYMENT INJ' WRILE ON FURLOUG

Employment during Furlough - The standards of duct for tive b h
employees state in the definition of an employee that status as an employee is
unaffected by pay or leave atatus. This means that Federal employees will
still be considered to be employees when on furlough and thus subject to all
of the rules on conduct.

The standards prohibit an employee from having outside employment that
conflicts with his or her official duties. Employees remain subject to this
requirement during furlough. Thus, an employee may not, now or during a
furlough, work for an entity he can affect in carrying out hls official
responaibilities. Further, employees subject to any approval requirement for
engaging in outside employment will remain subject to that requirement during
furlough.

The only Department-wide requirement for seeking approval for outside
employment goes to the practice of law., If an employee would like to practice
law for compensation, now or during a furlough, he must obtain approval from
the Deputy Attorney General. To engage in unpaid practice of law, he needs
only to obtain approval from his component head. Employees of Bureaus may be
required to seek approval before engaging in other employment in addition to
the practice of law. Such employees should consult their Deputy Designated
Agency Ethics Official for speclfic requirements. Generally, employees of the
Offices, Boards and Divisione have no other approval requirement. For
example, an OBD employee may, now and during a furlough, work for a faet food
restaurant or a supermarket, as long as there is no conflict with his
government duties, without obtaining approval. All employees remain subject
to other restrictions on outside activities including restrictions on partisan
political activities.

Volunteering to Perform Your Job While om Furlough - Agencies are not
permitted to accept voluntary services of an individual unless authorized by
law. Thus, an employee may not volunteer to do his or her job on a nonpay
baais during a furlough period.

Work on a Furlough Day in Exchange for Time Off for Religious Observances -
Employees may not work on a furlough day in exchange for taking a day off at
another time for religicue obmervances. The etatute that permits employees to
take compensatory time off for religious cbservances does not authorize an
agency to accept the voluntary services of any individual on a furlough day.
Periocds of time worked in exchange for taking time off for religious
obsaervances must be scheduled on non-furlough days.

Injury While on Furlough - Employees are not eligible for workers'
compensation while on furlough. Workers' compensation ie paid to employees
only if they are injured while performing their duties. Employees on furlough
are not in a duty status for thie purpose.

SERVICE CREDIT

Time-in-Grade - Time in a nonpay status is creditable service for meeting
time-in-grade requirements.

Completion of Probation - An aggregate of 22 workdays in a nonpay status is
creditable service towards completing a probationary pericd.

Retirement - An aggregate nonpay status of six monthe in any calendar year is
creditable eervice. Thus, there is no effect on an employee's high-3 average
unless the furlough causes the employee to be in a nonpay status for more than
six months during the calendar year.

Career Teaure - The first 30 calendar days of each nonpay period is creditable
service towards meeting the service requirements for career tenure.

Severance Pay - Nonpay etatus time is fully creditable for the l12-month
continuous employment pariod required by 5 U.S.C. $595(b)(1) and 5§ CFR
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550.705. However, for purposes of determining service creditable towards the

of an employee's severance pay fund under 5§ U.S.C. 5595(c)(1) and
S CPR 550.707-708, no more than six months of nonpay status time per calendar
year is creditable service.

Military Duty or Workers®' C tion - pay status for employeel who are
performing military duty or boinq paid workers' as a
continuation of Federal employment for all purpo-o. upon th. employee's return
to duty.

Anaval and Sick Leave - When an employee accumulates 80 hour- of nonpay
status, his or her annual and sick leave credits are red d by an

equal to the amount of leave the employee earns during that pay period. FPor
purposes of computing annual leave accrual rates, creditable service is
limited to an aggregate of six months nonpay status in a calendar year.

Department of Justice Recreation Association - The Department of Justice
Recreation Association facility located in the Main Justice buillding will be
closed during the furlough period.

DOJ Cafeteria - The cafeteria in the Main Justice Building will be open
during the furlough period.

DOJ Federal Credit Union - The DOJ Federal Credit Union (DOJFCU), located in
the Main Justice Building, will be open during the furlough period. The
DOJFCU has informed the Department that they are developing a series of plans
to help ease ths financial burden on employees being placed in a nonpay status
The plans include special loan programs to its members, the elimination of
certain fees and penalties on savings and loan programs will eliminated; and
extended service hours to provide financial counseling. Additional
information may be obtained directly from DOJFCU by calling (202) 842-3200
{local calls) or 1-800-842-3200 (long distance callers).

Health Units - To be determined.
Justice Occupational Health Organization - To be determined.

Travel Management Center - Beginning October 1, 1995, Omega World Travel (OWT)
will replace Carlson-Wagonlit Travel as the Department's nationwide Travel
Management Center. Owega‘'s main reservation/ticketing location will be on the
first floor of the Bicentennial Bullding at 600 E Street, N.W. A small branch
office for ticket pick up will be located in the Main Justice Building, at the
same location used by Carlson. These two sites are for employees of the
Offices, Boards, and Divisione, and the Immigration and Naturalization
Service. A reservation center will be located at 320 Pirst Street, N.W. for
employees of the Bureau of Prisons. A reservation center for employees of the
Drug Enforcement Administration and United States Marshale Service will be
located at 700 Army Navy Drive, Arlington, Virginia. Omega will be open
during the furlough period.



411

Office of the Deputy Attorneg Beneral
Wasihiugton, D.C. 20530

September 11, 1995

MEMORANDUK FOR HEADS OF DEPARTMENT COMPONENTS

FROM: THE DEPUTY ATTORNEY GEN

SUBJECT: Delegation of Authority to Issue Furlough Decision
Notices to Attorneys, Members of the Senior
Executive Service, and Incumbents of Senior-Level

enti ssi Posj s
To date, the Department of Justice's appropriations bill for

fiscal year (FY) 1996 has not been passed by the Congress or

signed by the President. As a result, non-excepted Department

employees may be furloughed effective October 1, 1995, due to a

lapse in appropriations. If furloughs are required, heads of

Department of Justice components are hereby delegated authority

to issue furlough decision notices to attorneys, members of the

Senior Executive Service, and incumbents of senior-level (SL) and

scientific or professional (ST) positions. This delegation of

authority expires when the lapse in appropriations ceases.
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U. S. Department of Justice

Washingon, D.C. 20530

MEMORANDUM FOR NON-EXCEPTED EMPLOYEES

FROM: (Head of Component)

SUBJECT: FURLOUGH DRECISION NOTICE

This is to inform you that (cite the gpecific reagon for
g -he Presiden hag no ajianed he Departme

lon to cover the hiatus
between appropriationgs). Consequently, the Department of Justice
will be without funds on October 1, 1995.

Under the Antideficiency Act, no obligations may be incurred in
the absence of appropriations except for the protection of human
life or property, the orderly suspension of operations, or as
otherwise authorized by law. Because your services are no longer
needed for orderly suspension of operations and you are not
engaged in excepted or emergency activities, you are being placed
in a furlough status. The furlough status is effective

October 1, 1995, or upon completion of shutdown activities which
will occur no later than October 2, 1995. The furlough is not
expected to exceed 22 workdays. You should listen to public
broadcasts and when you hear that a continuing resolution or a FY
1996 appropriation for the Department of Justice has been
approved, you will be expected to report to work on your next
regular Aduty day.

This action is being taken because of a sudden emergency
requiring curtailment of the Department's activities; therefore,
no advance notification is possible. The customary 30-day
advance notice period and opportunity to answer are suspended
under the provisions of 5 CFR § 752.404 (d) (2).

If employees are being retained in your competitive level, they
are required for orderly suspension of Department operations or
they are performing excepted activities or shutdown activities as
defined by the Office of Management and Budget.

During the furlough period, you will be in a nonpay, nonduty
status. Also during the furlough, you will not be permitted to
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serve as an unpaid volunteer, but must remain away from your
workplace unless or until recalled. Since leave cannot be
granted on a nonworkday, all annual, sick, court leave, or leave
for bone marrow or organ donation is cancelled effective October
1, 1995, through the duration of the furlough period. However,
military leave must be charged on a nonworkday when the
nonworkday occurs wholly within the period of military leave for
military duty. Employees who serve as witnesses or jurors on
furlough days will retain all monies received from the court.

Employees who have completed a probationary or trial period or
one year of current continuous employment in the competitive
service under other than a temporary appointment may appeal this
action to the Merit Systems Protection Board (MSPB). Employees
in the excepted service who have veterans preference may appeal
to the MSPB if they have completed one year of current continuous
service in the same or similar positions as the one they now
hold. Employees in the excepted service who do not have veterans
preference and who are not serving a probationary or trial period
under an jinitial appointment pending conversion to the
competitive service may appeal to the MSPB if they have completed
two years of current continuous service in the same or similar
positions in an Executive agency under other than a temporary
appointment limited to two years or less. Senior Executive
Service career appointees adversely affected may also appeal.
Employees have a right to representation in this matter and may
be represented by an attorney or other person of their choosing.

If you have the right of appeal to MSPB and wish to appeal this
action to the MSPB, you must file the appeal within 30 calendar
days after the effective date of your furlough. A copy of the
MSPB regulations and appeal form and the addresses of the MSPB
Regional Offices having jurisdiction over appeals will be
available in your servicing personnel office once the furlough
ceases. You may also obtain the material from the Department's
Furlough Information Hotline.

The Department has established a Hotline to provide employees
with furlough information. Callers from the metropolitan area
should dial (202) 514-1087. For long distance callers, the
number is 1-800-521-6079. Information which describes the
effects of a nonpay status (due to furlough) on employee benefits
and other matters is attached.

Bargaining unit employees may grieve this action in accordance
with the applicable negotiated agreement or may appeal to the
MSPB in accordance with the procedures outlined above, but not
both. To obtain information on filing a grievance under the
negotiated grievance procedure, contact your union
representative.

Attachment
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MERIT SYSTEMS PROTECTION BOARD
APPEAL FORM AND
REGULATIONS
INTENTIONALLY OMITTED FROM FAX TRANSMISSION
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Memorandum
Sodje D
Securing of All Sensitive and Classified
Information During Any Furiough Period AB 3] 895
u 4 -
A
Security Programs Manaqers D{AsrryRubing
Senior Management Staff Department Sscurity Officer
Justice Managemant Olvision -

In accordancs with 2B CFR, Part 17, entitied "Nationai Security information,” Department
of Justice Security Programs Managers must ensure that all National Security information
in the possession of thair respective crganizations is appropriately stored/secured during
any furlcugh peried. At a minimum, sensitive information, systems and media should be
stored In locked filing cabinets, jocked dasks, or locked rooms. Lastly, please properly
sscurs ail othar vaiuable offlca equipment to avoid possible theft.

it you have any information or squipment which cannot be secured in an appropriate
manner or if there is any sactuity reiated situation requiring special attention, pisass
comtact me or the Special Sacurity Center on 514-3738.



S8EPTEMBER

416

FURLOUGH CONTINGENCY PLANNING
COMMUNICATIONS PLAN

OF SEPTEMBER 4

Issue memorandum from the Attorney General to all
employees regarding the possibility of a furlough due
to a lapse in appropriations for FY96.

Attend OPM Interagency Advisory Group meeting to
receive updated information and gquidance on preparing
for a furlough due to a lapse in FY96 appropriations or
a failure to raise the debt ceiling.

Prepare memorandum from Steve Colgate to the Heads of
Components providing guidance on procedural issues, LMR
responsibilities, delegations of authority for issuing
furlough notices, effects of furlough on employee
benefits and other important matters, and sample
communications to employees

Coordinate Personnel Staff efforts with Budget Staff
Evaluate updates on the numbers of employees declared
essential by building to provide information on the
following:

1. number of available staff in health units
2. extent of delivery of cafeteria services in
Main Building and other Federal buildings

Coordinate with security staff on access to Department
buildings (we will be following a holiday schedule) and
shut down procedures for sensitive or classified
information.

Publicize that Travel Services will remain available
for those employees deemed excepted. The Travel
Management Center (TMC) Contract is paid for by the
commissions the contractor receives for ticket sales,
so no government funds actually support it. TMC
operations will continue, although they will reduce
staff in accordance with government reductions

Attempt to receive answers on outstanding questions,
i.e. new process for furloughed federal employees
f£filing unemployment compensation that is being
explored by the Department of Labor and expected to be
decided by September 12.

Write script for AG Hotline and discuss with Lam Hong,
of TSS.
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NFC is working on a contingency plan in the event of a
furlough. They don't have the specifics yet, but will
be keeping us posted.

Coordinate Credit Union proposal, DJRA closing, JOHO
status.

Issue memorandum from Steve Colgate to the Heads of
Components providing updated guidance on the probable
furloughs, including reminder that all employees should
be notified as to their status, i.e. excepted or
non-excepted to avoid confusion on October 1-2.
(Assumes Department received approval of designations
from OMB)

WEEK OF SEPTEMBER 11

Advise components that an 800 telephone number has been
established to provide recorded answers to employee
questions. There will be a fax capability so employees
can obtain written information on employee benefits,
i.e. health and life insurance coverage, retirement
benefits, TSP, workers compensation, leave and pay
matters.

Email draft furlough notices and draft decision letters
to designees identified by the components. Save
letters to diskette as requested by components without
access to the eagle network and distribute per their
specifications.

Incorporate the Department's guidance on outside
employment during the furlough into the paper on
employee benefits and other important matters.

WEEK OF SEPTEMBER 18

Prepare memorandum from Steve Colgate to the Heads of
Components with any updates that are available from OMB
or OPM regarding a furlough due to a lapse in ’
appropriations.

Monitor situation and disseminate additional department
guidance as it becomes available.

WEEK OF SEPTEMBER 25

Finalize arrangements in the event a furlough must
commence on October 1 and employee shutdowns are
completed on Monday, October 2.
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- Disseminate any last minute instructions that are
needed.

- Ensure that components have clearly identified excepted
and nonexcepted employee and communicated these
designations to all employees in the organization.

SEPTEMBER 29TH (FRIDAY)

- Notify all employees that they should report to work on
Monday, October 2nd (or October 1st, for employees
scheduled for weekend duty), even in the avent of
lapsed appropriations, to allow for the orderly
shutdown of the agency.

OCTOBER 18t
- Activate AG furlough information hotline.
OCTOBER 1st or 2nd
- Suspend Departmental operations and give employees
(other than those excepted from furlough) decision
notices on furlough. Inform employees to listen to
public broadcasts and report to work as instructed.

- Upon completion of orderly shutdown dismiss non-
excepted employees.
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Departmment of Justice Federal Credit Union
A Full Service Financial Institution

DATE: August 31, 1995

TO:

Vivian Jarcho

FROM: Jeff Moore

RE:

Credit Union Furlough Assistance

DOJFCU is most interested in providing whatever assistance we can to DOJ employees who are
affected by a possibie furlough. The assistance we anticipate providing includes:

1.

Allowing existing members with loans to skip their required monthly loan payments
during October.

Waiving late payment charges on loans in which payments could not be skipped (such
as mortgage loans).

Allowing members with certificates of deposit to redeem their ceniificates of deposits
without normally required penalties.

Provide loans to members, secured by their savings account, at a deeply discounted rate
of 4.5%.

Provide loans to members, without collateral, up to the amount of their net deposit to
the credit union at a rate of 6.0% (realizing the people who need the funds the most
might be the ones whose credit are the worst, we are still prepared to extend this to
every DOJFCU member who has their net deposit coming to DOJFCU).

Offer discounted rates on unsecured loans and home equity loans which can be used to
consolidate debts and ease the financial burden of the furlough.

Provide extended hours in our facilities and with our phone operations between
September 18 and September 28 so DOJ employees can discuss their needs.

While not all of the details have been worked out on all the above, these are the concepts with
which we are working. 1am sincere when I say I am open to any reasonable suggestion which
you and John might have.

PO. Box 782 u Washington, DC. 20044-0782 ] (202) 842-3200

- .-
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U. S. Department of Justice

Washingion, D.C. 20530

November 17, 1995

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: Stephen R. Colgate
Assistant Attorney Gener
for Administration

SUBJECT: Furlough Update #1

This is an update on several issues concerning the furlough of
Department employees.

PAY CHECKS

Pay Period 22 Salary Payments - Official Payday, November 22,
1995 Salary payments for this pay period (October 29 - November
11) are not affected by the furlough. Salary payments will be
disbursed through normal distribution channels (Direct Deposit,
Home Mail or Designated Agent delivery) during the week of
November 19.

For those employees who have Direct Deposit, payments should be
received by financial institutions no later than Tuesday,
November 21, 1995. Please note that special arrangements may
need to be made for employees who receive their pay checks via
in-office, Designated Agent (DA} delivery. 1In the event that the
DA office is unstaffed, a centralized point of contact should be
designated and the employees notified as to where they can pick
up their checks. For employees in the Offices, Boards, and
Divisions, the centralized location is Room 1116, Main Justice
Building.

Pay Period 23 Salary Payments - Official Payday, December 7, 1995
At the present time, salary payments for this pay period
{(November 12 - November 25) are impacted by the current lack of
funding which has resulted in the furlough of many employees.

All employees will be paid for any approved leave and/or work
performed on November 12 and November 13. However, as the
required funding for the salaries of most Department employees
lapsed at midnight on November 13, payment of salary for work
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Heads of Department Components 2

performed after November 13 is generally not authorized at this
time. Those employees whose sources of funding are unaffected by
the general budgetary crisis will be paid based on the complete
Time & Attendance (T&A) record submitted for Pay Period 23.
Specific guidance will be provided regarding the completion and
transmission of Pay Period 23 T&As to address any unusual funding
scenarios or other issues which may arise.

We intend to work closely with Component Finance and Personnel

Officers to develop comprehensive instructions and guidance
relating to salary expenses for Pay Period 23.

LEAVE

The attached guidance from the Office of Personnel Management
(OPM) advises agencies that, after completion of shutdown
activities on November 14, paid leave may not be charged during
the furlough period. If an emergency employee requests and is
approved to be absent from duty--e.g., for medical treatment--he
or she should be furloughed for the approved time period.

UNEMPLOYMENT COMPENSATION

The attached guidance from the Department of Labor notes that
furloughed employees will be eligible, after the waiting period
established by the state in which the employee's duty station is
located, for unemployment compensation. Please note that under
the special filing procedures established for furloughed
employees in the Washington, DC metropolitan area (see JMD
Personnel Staff memorandum to Bureau Personnel Officers of
November 9, 1%95), the Department will electronically transmit
the wages of all employees paid through the National Finance
Center. The local jurisdictions have advised us that this
electronic transmission eliminates the need for the agency to
complete or sign the claim form. (All claims forms should
indicate that the employee works for the Department of Justice.
Claim forms for employees working in Maryland should be annotated
with this claim number: 0065643006.) The Justice Management
Division is mailing the necessary forms to the home address of
each Washington, D.C. metropolitan area employee of the Offices,
Boards, and Divisions and other components that have requested
this service.

Please advise employees outside of the metropolitan Washington,
D.C, area to contact their local state unemployment office to
obtain the necessary form(s) to claim their benefits.
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Heads of Department Components 3
The Furlough Information Hotline (202-~514-1087 or 1-800-521-6079)
will be updated to reflect this information. If members of your

staff have questions concerning this matter, they may call John
Cahill of the Personnel Staff's Policy Group on 514-6778.

Attachments

cc: Bureau Personnel Officers
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INTERAGENCY ADVISORY GROUP

UNITED STATES '
OFFICE OF PEHSONNEL MANAG EHENT
WASHINGTON, DC 20418
Secretariat
1900 € ¢ NW NOV | T 8%

MEMORANDUM FOR DIRECTORS OF PERSONNEL

FROM: % W

ASSOCIATE DIRECTOR
FOR HUMAN RESOURCES SYSTEMS

SUBJECT: Suppiemeatal Qs and A’s on Furlough Inues

The fullowing suzpplemental questions sod answers have been prepared in response to questions
received by the Office of Personnel Management and the Office of Management zod Budget on
WMMMWMWWWhMM
sppropriations that began on November 14, 1995.

As used below, the term “EXCEPTED EMPLOYEES™ refers to employees who are excepted
fiom a furlough becmse they are pesforming fincrions related to national seeurity, protection of
fife or propesty, or the arderly suspension of agency operstions. (Employees in organizxtions not

affected by the lapse in sppropristions arc govaned by the regular leave rulen) OPM will provide
additional Q's and A’s as the need arises.

Q1. NONEXCEPTED EMFPLOYEES reparted for work at differcat times on Tuesday,
November 14, and worked varying periods of time before departing on furlough after
OMB instracted agencies to implement their phase-down plans. May nonexoepted
employees who reported for work on November 14 be considered to have beea
firioughed for 2 uniform pedod of time oa that day, or should agencies determine the
number of fimiough hours on 8 case-by-cata basis for each nonexcepted employee?

Al.  OPFM recommends that agencies make an cffort to determine, on & case-by-case basis, the
zmount of time cach nonexcepted emmployes worked an Tuesday, November 14. The
remaining period of time in the enmployee’s regularly scheduled tour of duty (after taking
into account part-time work schednles, uncommon tours of duty, or previously approved
flexible or compressed work schedules) would then be considered fariongh time, even if
the employee had previousty boen scheduled to take peid or unpaid leave later in the dxy.

Q2. How should agencics trest EXCEPTED or NONEXCEPTED EMPLOYEES who were

ou pproved leave on November | l4whmtheﬁnloughtookaﬂ'eamddidnmreponfor
wkﬁnnhemtofthcday?

h
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Both EXCEPTED snd NONEXCEPTED EMPLOYEES should be charged the
appropriate kind of leave for the spproximate period of time from the begimming of each
individual employee’s normal workday until the time other similarly situated exployees
departed from work sfier receiving firdough notices. The romsining period of time in the
caployee’s regularly scheduled tour of duty would be considered findough time,
However, an agency may subsequently terminate the furdough if the exployee’s services
are required for excepted activitics following the absence and the employee is nble to
t:ponforwork

After Tuesday, November 14, may EXCEPTED EMPLOYEES take proviously
sprroved anmual feeve, sick leave, or other paid lesve during the lapse in appropristions?

No. When 2a employee is not at work and perfarming the duties detenmined by the
employing agency to be allowable activities in compliance with the Antideficiency Act, he
of she cannot be in 2 paid leave status. Therefore, agensies st take one of the follawing

* (1) camcel sy approved leave and require the exmpigyee to repart for work; or

(2) Earlough the employes for the period of the employee’s absence from duty. . An agency
mmbmmbmwmmc&dwghfmmployusmmmnmmmdfm
excepted activitics following the sbseace.

May EXCEPTED EMPLOYEES be granted new requests for annual leave, sick lcave,
wmmmmmmmw?

- Na. Eummmmmhvemkmﬁabhmham

and perform the duties determined by the amploying agency to be allowable activities in
compliance with the Antideficiency Act, the ageacy mmss take one of the following
actions:

(1)denythemquestforlmveandrequix:e!hnunployuemrq)oﬁformth or
(ﬁ)ﬁldoudlﬂ:eunplcywdmnsthepmodofmmﬂabmty An sgency may
subscquently

tenminate the fudovgh if the employec’s services are still required for
excepted activities following the shsence.

QusmmwbeMtothaOﬂieeofComamnPohcy Compensation

Administrats
Division, an (202) 606-2858, or the Office of Labor Relations and Workforce Performance on
(202) 606-2920.
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Received from the U. S. Department of Labor
Unemployment Insurance Systems

11/17/96

UNEMPLOYNENT? INBURANCE INFORMATION FOR FEDERAL ENPLOYEES
DURING A SEUTDOWM OF FEDERAL AGENCIES

The duration of the current shutdown of the federal government,
and the furlough of 800,000 federal employees has lasted longer
than any previous shutdowns, and longer than anyone anticipated.

While Congressional leaders have pledged to pass legislatien to
ensure that Federal employeses are compensated for this period of
furlough, employees are understandably concerned about the work
interruption and the possible loss of income due to the furlough.
Many questions have arisen about eligibility and application
procedures for unemployment insurance (UI) available to Federal
employees.

The following Q’s and A’s provide basic information about this
process to Federal employees. Federal employees are reminded
that if they arae paid retroactively for the furlough period, they
villibe required to pay back any unemployment insurance benefits
received.

Are Federal employees eligible for UI during a shutdown of
Federal agency operations?

Federal employees are eligible to collect UI during periods that
they are out of ‘work under a special program called Unemployment
Compensation for Federal Employees (UCFE). This program is
operated by individual states, and eligibility and benafit
amounts are determined under the law of the State in which the
individual works, (last official duty station).

If a furlough as is lengthy and uncompensated, the conditions for
UI eligibility exist. Should the period of the furlough be

ensated, most Stata laws would disqualify individuals from UI
eligibility, since they would in effect receive income for the
time they were furloughed. In addition, many States require a
week of uncompensated unemploymant hefore benefits become
payable. These two factors may mitigate against the receipt of
UCFE benefits by furloughed Federal employees.

Again, if there were any receipt of UI benefits, and the furlough
is compensated, the UI benefit amount would have to be paid back.
How do Federal employees file a claim during a shutdown?

o In 8 Washington ¢e. tro! ita
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The States of Maryland and Virginia, and the District
of Columbia have developed special mail-~in claims
filing packages specifically designed for furloughed
Federal employees. Some Federal agencies provided thase
mail-in claims forms to employees prior to their
furlough.

other Federal agencies are mailing the appropriate
majl-in claims forms to employees, and these forms
should be received by employees by Monday, November 20.
If Federal employees have not received mail-in clainms
forms, they may visit a UI local office in the District
of Columbia, Maryland or Virginia to obtain a mail-in
claim form. Enmployees should obtain the nail-in claim
form for the State in which their last official duty
atation is located.

Copies of the mail-in claims forms for D.C., Maryland,

and Virginia are in all Washington, D.C. metropolitan
local offices.

8 the Washin L. oli a

Yhat

Outside the D.C. area, many states have also developed
special mail-in claims forms specifically designed for
furlough situations.

If Paderal employees have not received claims filing
inatructions, they should contact the Employment
Security Department in the State in which their last
official duty station is located.

The telephone number of this agency is in the State
Government section of the local telephone book, and
employees can locate the telephone number under the
tern "Unemployment Insurance”.

Many State Employment Security Department’s will
provide information in the local media about special
claims filing instructions for federal employees who
work in their state.

document/information should I provide when filing a claim?

State Employment Securit‘y Agency claims filing instructions
contain that information. :

Federal employees may be asked to provide copies of any wage
and separation information concerning their Federal
employment, such as a W-2, SF-8, SF-50, or their last
earnings and leave statement.
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U.S. Department of Justice

Washingon, 0.C. 20330
November 9, 1995

NEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FRON: STEPHEN R. COLGATE }é, W 2 é

Assistant Attorney General
for Administration’

SUBJECT: i 1ou t sa jation
We have just received the attached guidance from the Director of
the Office of Management and Budget (OMB) concerning the
potential for a lapse in appropriations effective at midnight on
Monday, November 13, 1995.

Conaistent with that guidance, you should, to the extent that
times ia available today, review your shutdown plans and advise
employees to report to work on Monday. The OME guidance
indicates the steps that will be taken on Monday and, in the
avent of an appropriations lapse, on Tuesday.

I have scheduled a maating with your Executive Officers for

Monday, Novembsr 13, at 11 a.m. in the Andratta Room in the Main
Justice Building. Thay should note that the time for the meeting
has been advanced

We will discuss this information in more detail at Monday's
neeting.

cc: .Executive Officers
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20800

November 9, 199S

THE DIRECTOR
B-96-01

MEMORANDUM FOR HERDS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

FROM: Alfice M. Rivlin
Diractor
SUBJECT: Planning For Agency Cperations

Thia memorandum is designed to help you plan your agency’s
activities for next week, in light of recent devel¢pments on
fiscal 1996 appzopmcions

The current Contimming Resolution (CR) expires at midnight
on Monday, November 13, 1995. Ar this point, only two
appmpu:iae:.ons bills have been enmacted for fiscal 1996. we do
not know if Congress will pass a second acceptable (R by Monday
that will continue funding for activities that lack
appropriations. Because there ig a rmal chnnca that this may not
occur, you should begin plamning now, as a eont:ingem:y matter, as
follows:

Today. Thungdav, Novembar 5. You should review your
shutdown plans and ensure that your employees are properly
informed. As noted above, the (R u:piza- at midnight, Henday.
Therefore, Monday, mvmbo:nthwiuboamluorkdayform
Federal Govermment. You should advise employees to report for

. Memday, November 13: All employees should report for wozk.
We will advise you of further developments, including whether a
R will likely be enacted. If not, you should prepare to
implement your shutdown plan on Tuesday.

mm.xm;u Regardless of whether a CR has been
enacted, all employees should xeport to work on Tuesday. We will
aMusa you on whether your shmtdown plan is to be i.uplmnt;ed, as
follows.

-- Shutdown. If no CR has been enacted or will likely be
enacted Tuesday, va will issue inatructions initiating
a phase-down of activities for non-excepted employees.
You should complete such e-down activicies for non-
excepted personnel, if led for, during tha first
three bours of tha workday.
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- : If 2 CR will likely be enacted on
Tuesday, we will advise agencies td operate in a normal
manner.

Attached is a summary of our general guidax:{ce on agency
cperations in the absence of appropriations.

Thank you for your cooperation in these difficult
circumstances. We will keep in close touch with you as
davelopments unfold.
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Ganeral Guidance on Agency
Opexations in the Absemce of Appropriaticns

oMB Bulletin 80-1¢, dltedhugu.st 28, 1980 (and amendmd by
ths OMB Director’s memorandum of November 17, 198l), requires all
agencies to maintain plans to deal with an appropriacions hiatus.
If a shurdown occurs, we assums asch agency will be operating
under its shucdown plan as approved by OMB in September. As a
remindey, tha Attorney Gensral’s opi.nicndztedd’mazy 16, 1981,
wdn:odby:haopinionotth.otzzcac Legal Counsel dated
August 16, 1995, remains in effect. In genaral:

Beployess of affectsd agencies performing non-excspted
activities (as discussed in the Department of Justice
opinions) may not parform any sexvices other than those
involved in the ordarly suspensicm of non-excepted
activities; excepted activities that may be continued
are generally thase that are authorized by law or that
pxotact life and property.

Agencies may oot permit voluntary performance of non-
excepted services; and

hsnncy heads mzke the determinations that: are necessary
to operate their agencies during an appropriatiocns
hiatus (within the guidance established by the
Department of Justice opinions and this memorandum, and
pursuant to normal agemcy processes for the resclution
of issums of law and policy).

Please address any quastions to your OMB budger examiner(a),
or to OMB Gemeral Counsal Robert Damus (395-5044), or Associate
Genaeral Counsel for Budget Rosalyn Rettmen (395-4778).
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U. S. Department of Justice

Washingion, D.C. 20530

NOV | 3 1985

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE !9

Assistant Attorney General
for Administration

SUBJECT: ossibility of Furlou

As you are probably aware, the continuing resolution to fund
government operations expires at midnight on November 13, 1995.
It is possible that another continuing resolution will be
approved to cover Department of Justice operations until a FY 96
appropriation can be approved. Based on recent media accounts,
it is also possible that the budgetary and policy differences
between the Congress and the President may not be promptly
resolved and could result in a lapse in appropriations.

All employees will be expected to report to work as usual on
Tuesday, November 14, 1995, to engage in orderly shutdown
activities. We will keep you informed of the status of the
Department's funding during this period.

In the event of a shutdown, you will be required to issue
official furlough decision notices to non-excepted employees and
to release them after 3 hours of shutdown activity on Tuesday.
Only those employees who, as identified in your approved
Contingency Plan, perform "emergency"” functions (i.e., whose
duties involve the safety of human life or the protection of
property) or whose salaries are paid from other than FY 96
appropriations will be permitted to work.

The Department of Labor recently issued new guidelines for
unemployment insurance filing procedures in the Washington, D.C.
metropolitan area. They are being forwarded to Bureau Personnel
Officers under separate cover and should be followed in the event
of a shutdown of Federal agencies due to either a lack of an
appropriation/continuing resolution or in the event of a failure
to increase the debt ceiling.

Late in FY 95, materials were provided for your information and
use in planning and implementing a furlough. You should use this
material to notify non-excepted employees of the possibility of
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furlough. We will issue updates and additions to this
information as conditions change.

You should also begin your internal planning for the issuance of
furlough notices to non-excepted employees. To assist in that
process, you were previously provided with the following
information:

O A delegation from the Deputy Attorney General giving
you the authority to issue furlough decision notices to
attorneys, members of the Senior Executive Service, and
incumbents of senior-level and scientific or
professional positions.

. A draft furlough decision notice for issuance to
employees. You must also ensure that furlough decision
notices are issued to employees on detail. These
employees are subject to furlough in the same manner as
employees who are not on detail. Employees should be
instructed to listen to the news media for instructions
about their return.

. Merit Systems Protection Board (MSPB) form and MSPB
regulations, which include the addresses of MSPB
regional offices, where employees may file appeals.
The appeal form may be given to employees with the
furlough decision letter or when they return to work.
Employees will also be able to obtain a copy of the
appeal form from the Furlough Information Hotline.

. A Department Security Officer memorandum concerning the
securing of sensitive and classified information during
furlough.

The draft materials were provided electronically to components on
the EAGLE and AMICUS networks. Three and 1/2" diskettes
containing copies of the materials in WordPerfect 5.1 format were
also provided for components who are not on network.

If furloughs do take place, the Department will activate on
November 14, 1995 a Furlough Information Hotline to provide
employees current information. The hotline numbers will be

(202) 514-1087 for Washington, D.C. Metropolitan Area callers and
1-800-521-6079 for long distance callers.

We will continue to apprise you of developments concerning the
shutdown of government operations, and provide updated guidance
as it becomes available. Questions concerning this matter may be
referred to Vivian Jarcho, the Personnel Staff's Assistant
Director for Policy, on (202) 514-6397, or in the event of
furlough, John Cahill of the Personnel Staff's Policy Group on
(202) 514-6778.
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U. S. Department of Justice

Washington, D.C. 20530

MEMORANDUM FOR NON-EXCEPTED EMPLOYEES

FROM: (Head of Component)

SUBJECT: FURLOUGH DECISION NOTICE

This is to inform you that neither an annual appropriation nor a
continuing resolution has been enacted to provide funds for the
regular operation of the Department of Justice. Consequently,
the Department of Justice is without funds as of midnight,
November 13, 1995.

Under the Antideficiency Act, no obligations may be incurred in
the absence of appropriations except for the protection of human
life or property, the orderly suspension of operations, or as
otherwise authorized by law. Because your services are no longer
needed for orderly suspension of operations and you are not
engaged in excepted or emergency activities, you are being placed
in a furlough status. The furlough status is effective

November 14, 1995, or upon completion of shutdown activities
which will occur no later than November 14, 1995. The furlough
is not expected to exceed 22 workdays. You should listen to
public broadcasts and when you hear that a continuing resolution
or a FY 1996 appropriation for the Department of Justice has been
approved, you will be expected to report to work on your next
regular duty day.

This action is being taken because of a sudden emergency. .
requiring curtailment of the Department's activities; therefore,
no advance notification is possible. The customary 30-day
advance notice period and opportunity to answer are suspended
under the provisions of 5 CFR § 752.404 (d)(2).

If employees are being retained in your competitive level, they
are reguired for orderly suspension of Department operations or
they are performing excepted activities or shutdown activities as
defined by the Office of Management and Budget.

During the furlough period, you will be in a nonpay, nonduty
status. Also during the furlough, you will not be permitted to
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serve as an unpaid volunteer, but must remain away from your
workplace unless or until recalled. Since leave cannot be
granted on a nonworkday, all annual, sick, court leave, or leave
for bone marrow or organ donation is cancelled effective
November 14, 1995, through the duration of the furlough period.
However, military leave must be charged on a nonworkday when the
nonworkday occurs wholly within the period of military leave for
military duty. Employees who serve as witnesses or jurors on
furlough days will retain all monies received from the court.

Employees who have completed a probationary or trial period or
one year of current continuous employment in the competitive
service under other than a temporary appointment may appeal this
action to the Merit Systems Protection Board (MSPB). Employees
in the excepted service who have veterans preference may appeal
to the MSPB if they have completed one year of current continuous
service in the same or similar positions as the one they now
hold. Employees in the excepted service who do not have veterans
preference and who are not serving a probationary or trial period
under an initial appointment pending conversion to the
competitive service may appeal to the MSPB if they have completed
two years of current continuous service in the same or similar
positions in an Executive agency under other than a temporary
appointment limited to two years or less. Senior Executive
Service career appointees adversely affected may also appeal.
Employees have a right to representation in-this matter and may
be represented by an attorney or other person of their choosing.

If you have the right of appeal to MSPB and wish to appeal this
action to the MSPB, you must file the appeal within 30 calendar
days after the effective date of your furlough. A copy of the
MSPB regqulations and appeal form and the addresses of the MSPB
Regional Offices having jurisdiction over appeals will be
available in your servicing personnel office once the furlough
ceases.

The Department has established a Hotline to provide employees
with furlough information. Callers from the metropolitan area
should dial (202) 514-1087. For long distance callers, the
number is 1-800-521-6079. Information which describes _the
effects of a nonpay status (due to furlough) on employee benefits
and other matters is attached.

Bargaining unit employees may grieve this action in accordance
with the applicable negotiated agreement or may appeal to the
MSPB in accordance with the procedures outlined above, but not
both. To obtain information on filing a grievance under the
negotiated grievance procedure, contact your union
representative.

Attachment
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EFFECTS OF FURLOUGH ON EMPLOYEE BENEFITS
AND OTHER IMPORTANT MATTERS .

EMPLOYEE BENEFI

Health Benefits - Enrollmencs in the Fsdsral Emplcyees' Health Zenefits
Program (FEHB) will continue for no mo than 265 days in a nonpay status.
The government's contrifution will continue while employees are in a nonpay
status. Employees premiums will accum te during the furlough and
contributions will be withheld from their pay upon return to duty.

Cancelling FEHRB Coverage While on Puxlough - Employees are cautisned not to
cancel FEHB coverage tc avoid payment = premiums while in a nonpay status or
reduced-pay status. If cancelled, emp ees must wait for a FEHB open season
to re-enroll. Further, cancellation of FEHB coverage may affect an employee's
right to carry such coverage into reti-sment or while in receipt of workers'
compensation.

Life Insurance - Enrol nts in the Fedsral Emplcyees' Srour Lifs Insurance
Program will continue 12 consecutive months in a nonpay status without
cost to the employee or the agency.

Retirement - Retirement coverage continies at no cost o employees while in a
nonpay status. When employees are in & nonpay status for only a portion of a
pay period, their contributions are adjusted in proportion to their basic pay.
The exception would be an employee who had substantial time in a nonpay status
earlier in the year if the furlough causes him or her to have more than six
months time in a nonpay status during the calendar year.

Thrift Savings Plan - ‘hen an employee *is in a nonpay status for an entire pay
period, Thrift Savings Zlan (TSP) emplcyee and agency contributions are not
made for that pay pericd. This is true even if the employee is receiving
benefits from the Office of Workers' Compensation Programs. . TSP
contributions, including the agency automatic (1%) contributions made to the
accounts of employees ccvered by the Federal Employees' Retirement System are
based upon the bagic pay the employee sarned for the pay period. Because the
employee's basic pay is zero, TSP contributions are zero. Emplcyees cannot
make up the missed TSP contributions wnen he or she rarurns to pay status.

If an employee raceives some basic pay Zor workirg a rortion of a pay perzod
the agency automatic (1¥%) contribution Zor the pay pe*;od is determined using
the basic pay the employee earned for the pay period. The employee's
contribution, based on a percentage of pay, is also determined by using the
basic pay earned for the pay period. For contributions based on a whole
dollar amount, the empicyee contributisn is reduced tc 10 percent of the
employee's basic pay (if FERS) or S percent {(if CSRS} if the elected amount
exceeds the 10 or 5 percent limit. If zhe elected whole dollar amount exceeds
the employee's net pay Zor the pay perisd, no employee contribution is made
for the pay period.

Thrift Savings Plan Loans - Because urnder the TSP lcan program. loan payments
may only be made through payroll allotments, emplcyees in nonpay status are
not eligible to receive TSP loams until they return to pay status. If an
employee who has a TSP loan misses payments for izss than 90 days, the loan
payment schedule will e extended. However, the lsan must be respaid in full
by the fifth anniversary of the loan issuance date f£ar educaticn, medical, or
financial hardship loans and by the eizhteenth anniversary of the loan
issuance date for residential loans.

If an employee misses payment for 90 cr more days and (a} the employee is in
an approved nonpay status, e.g., furlcugh; and (b) the TSP has been so
informed: and (c) the employee raturns o pay status so that lcan payments



resume within cne year, zmployee sust rezamortize the loan when he or ske
returns to pay sStatus. the employee Zails to reamort:ze :tze loan, the >:an
must be prepaid in full. £ the loan i3 not reamortized or crepaid in fuli, a

taxable distribution will ze declared.

In situaticns similar to
of the ncnpay status and
employee must prepay the
nonpay status or be subjec:
principal and any accrued
employees who have loans

PAY ISSUES

Holiday Pay During a Purlough - Employees are entitled to be paid for a
holiday, if they are furicughed on the iast workday before a holiday or the
first workday after a holiday. This is based on the presumption that, but Zor
the holiday, the employee would have worked. However, employees are not
entitled to be paid for & nholiday if a furlough includes both the last workday
before the holiday and thz Iirst workday after the holiday. In this
situation, there 1s no lcnger a presumption that, but for the holiday, the
employee would have workeZ 2n that day.

at dJescribegd above. axcept the TSF is not informad
e employee Zces not recurn to pay status, the

an in full =2t che end of the f:irst year of the

to a taxable distribucion of the unpaid loan
terest. The Department has notified TSP of those
d are furlcughed effective October 1, 1995.

Continuation of Pay - Empl:yees wno are receiving concinuaticn of pay (COP)
due to job-related injurizs are maintained cn COP status during periods of
furlough.

Senior Executive Service Performance Awards - The payment Sf performance
awards to Senior Executiva Service employees may be delayed until after the
furlough when funds are zvailable.

Payment for Court Services - Smployees who serve as witnhesses or jurors on
furlough days will retain all monies received from the courtc.

Workers' Compensation - lorkers' compensation benefits will continue through
the furlough period.

Deductions from Pay - When an employee's gross pay is insufficient to permit
all deductions to be made. deductions are made in accordance with the order
of withholding precedence established Tty the General Acccunting Office. The
order of precedence is as follows: (i) civil service retirement and Medicare,
FERS (basic and Old Age Survivors and Zisability Insurance 'OASDI), or OASDI
for those employees not =zvered by a Federal retirement syscem; (2) Federal
income taxes; {3) health .nsurance premiums; i4) basic life :nsurance:

(5) State income taxes; !§) city income or employment taxes; (7) indebtedness
to the United States; (8) garnishment Zor alimony and child support payments;
{9) court ordered bankrur:cy payments under Thapter 13 of Title 11, United
States Code: (10} optione. life insurance -- additional Zirsct, standard
second, and family third; (11} other voluntary repayments of indebtedness o
the United States in the crder specifi2d by the employee: and (12) all other
voluntary deductions, starting with the Thrift Savings Plan or repayment of
loans from thact plan for zny employee ‘FERS or not) contributing to the thrift
plan, and then allotments and assignments, which shall te made in the order
determinad by the paying sgency.

Within-Grade Step Increases - Within-grade step increases are awarded on the
basis of length of service and individual performance. 3uch increases may not
be denied or delayed soleiy because cf lack =f funds. However, axtended
periods of nonpay status due to furl h for lack of funds, nay affect the
timing cf such increases. The amount =f{ workweeks in a nonpay status that is
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rowards -:cmplsricn of 2 required waiting pericd
ases is as follows: % workweeks for advancement
neral Schedule: four wirkweeks for advancement t>
workweeks Ior advancerznt to steps 8, 3, and 10.
yees (WG, L. and WS s:cn:dules), an aggrsgate cf onhe wor
status is creditable ser fer advancement 7o step 2; thr
ement to step 3; and four w2sks for advancement to steps 4
General Schedule employee in. steps 1, 2. or 3 of the grade ig
for —ore than two workweeks durirz the waiting period. his or her within-grade
incrzase would be delayed by at lzast a full pay period.

Unemployment Compensation - Federz. employees are covered for unemployment
insurance (UI) purposes under the Unemployment Compensation for Federal
Emp.:-yees (UCFE} program. The UC?I program is administered by the dividual
Statas, and UCFE benefits are genzrally determined and paid under zze UI law
of :the State which the Federal ertioyee worked.

Staca UT laws provide for the paywant of parrial weekly amounts when
individuals are employed less th full-time during a week. State UI laws
vary as t5 the number of hours or days the individual must be in non-
empioymen:z status during a week order to be eligible for a partial weekly
payment, but in most cases, an vidual in furlough status for X =r 2 days
dur:ng a week would not be eligitls for a partial UCFE payment for zhat week.
Individuals at grade ievels of grazje 9, step S, and higher would
furisugh status for at least 4 days per week in order to be eligitlz =o
recaive ¢ partial UCFE payment fzr the week. In addition, most Statas UI laws
preide -hat the first week of UI and (UCFE) 2ligibility is a non-taid
"waiting week” and cherefore, UCFZ payments would not actually bea uncil the
seccad week of eligibility in Stazes with a "waiting week."

Individuals normally file UCFE claims at the State agency local cffice nearest
to where -hey live or work. The :ddress and telephone number of these local
offizes are listed under the Stat:z government sector in the local :zlephone
dirsctory.

LEAVE ISSUES

Leave Raquests During Purlough - The necessity to furlough employess due to
lack of work or funds supersedes _esave rights. Thus, all annual, sick, court
leave, cr leave for bone marrow c: organ donation is cancelled during the
furiough period. However. militzry leave must be charged on a nonworkday when
the nonworkday occurs wholly withia the period of military leave Izr military
dut:.

Leave Without Pay During Purlough - Employees who are on approved lzave
without pay (LWOP) during the furlough period may be continued in s LWOP
status i there is no expectaticn that the employees may return tz duty on the
prceosed Zurlough days. The LWOF may be terminated and employees cliaced in a
furiougn status. However, such action is unnecessary since there 15 no work
or IZunds involved.

Use or Lose Annual Leave - Zmplc
annual lzave and are unable to u

s who have properly scheduled ":se or lose"
some or all of the scheduled ve because
of & furisugh should make every ort to reschedule the "use or ’:-se" annual
leave for use before the end of current leave year. However, this is
not possible, aucthority may be granted to restore the leave after
bea:nning of the new leave due t:= an exigency of public business,
need tc Iurlough employees becauss of lack of work or funds.

Pamily and Medical Leave - Furlcuzn days cannot ke counted towards the l2-week
ent:tlement to leave under the Fzmily and Medical Laave Act {FMLA:. Cmployees
cannot take leave under the FMLA :n days that coincide with the dates of
furiough.
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EMPLOYMENT AND INJURY WHILE ON FURLQUGH

Employment during Furlough - The standards of conduct It executive brza-mzh
employees scate in the definitisn of an emplcyee tchat status as an emp
unatfectzd by pay cr leave status. This means chat Federal emplcvees
still k= considered to te emplcyees when cn furlough and thus subject
of the r:les on conduct.

The stardards prohibit an emplcyee irom having outside employment that
conflic:s with his or her official duties. Employees remain subject t: this
requirement during furlough. Thus. an employee may not., now or during =

work for an entity he can affect in carrying cut his officia:
responsizilities. Further, employees subject to any approval requirement for
engagins in outside employment will remain subject to that requirement Zuring
furlougn.

The only Department-wide requirement for seeking approval for outside
employment goes to the practice of law. 1If an employee would like to fracrice
law for compensation, now or during a furlough, he must obtain approva: from
the Deputy Attorney General. To engage in unpaid practice of law, he rz2eds
only to obtain approval from his component head. Employees of Bureaus -
requires to seek approval befcre engaging in other employment in addit:ic

the prac:zice of law. Such emplcyees should consuit their Deputy Desigriated
Agency Zthics Official for specific requirements. Generally, employees of the
Offices, Boards and Divisions have no other approval requirement. For
exampla. an OBD employee may, now and during a furlough, work for a fas: food
restaurant or a supermarket, as lcng as there is no conflict with his
government duties, without obtaining approval. All employees remain susject
to other restrictions on outside activities including restrictions on cartisan
political activities.

Volunteering to Perform Your Job While om Furlough - Agencies are not
permitzzd to accept voluntary services of an individual unless authorized by
law. Thus, an employee may not volunteer to do his or her job on a norcay
basis during a furlough period.

Work on a Furlough Day in Exchange for Time Off for Religious Observances -
Employess may not work on a furlough day in exchange for taking a day zIf at
another time for religious observances. The statute that permits emplcvees =D
take compensatory time off for religious observances does not authorizs an
agency =2 accept the voluntary services of any individual on a furlougn day.
Periods of time worked in exchange for taking time off for religious
observanzes must be scheduled on rnon-furlough days.

Injury While on Purlough - Employees are not eligible for workers'
compensation while on furlough. Workers' compensation is paid to empl:ciees
only if they are injured while performing their duties. Employees on I:rlouah
are not :in a duty status for this purpose.

SERVICE CREDIT

Time-in-Grade - Time in a nonpay status is creditable service for meet:i:g
time-in-grade requirements.

Completion of Probation - An aggregate of 22 workdays in a nonpay stat:s is
creditatle service towards completing a probationary period.

Ratirement - An aggregate nonpay status of six months in any calendar
creditazle service. Thus, there is no effect on an employee's high-3
unless the furlough causes the smployee to be in a nonpay status for m:r
six months during the calendar year.

e than
Career Tenura - The first 30 calendar days of each nonpay pericd is creditable
service towards meeting the service requirements for career tenure.

Severance Pay - Nonpay status Z:ime is fully creditable for the 12-mont:
continucus employment period required by 5 U.S.C. 5595(b) (1) and 5 CFR
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However. Zor purposes of determining service creditab
ion of an ampicvee's saverance pay fund under £ U.35.C.
R £50.707-708, no more than six months of nonpay status tim

i5 creditable service.

2 towards the
£3S4c) (1) and

1
e per calendar

Military Duty or Workers' Compensation - Nonpay status for smpicyees who are
perfcrming military duty or being paid workers' ccmpensaticn ccunts as a
continuation of Federal employment for all purposes upon the employee's recturn
zo ducy.

Annual and Sick Leave - When an employee accumulates 80 hours of nonpay
atatus, his or her annual and sick leave credits are reduced by an amount
equal to the amount of leave the employee earns during that pay period. For
purposes of compuring annual leave accrual ractes, creditable service is
limic2d to an aggregate of six months nonpay status in a calendar year.

LOYEE SERVICE

Department of Justice Recreation Association - The Department of Justice
Recreation Association facility located in the Main Justice building will be
open during the furlough period.

DOJ Cafeteria - The cafeteria in the Main Justizc2 3uilding will te open
during the furlough period.

DOJ Pederal Credit Union - The DOJ Federal Credit Union (DOJFCU}), located in
the Main Justice Building, will be open during the furlough pericd. The
DOJFCU has informed the Department that they are developing a series of plans
to help ease the financial burden on employees being placed in a nonpay status
The plans include special loan programs to its members, the elimination of
certain fees and penalties on savings and loan programs will eliminated: and
extended service hours to provide financial counseling. Additional
information may be obtained directly from DOJFCU by calling (202) 842-3200
(local calls} or 1-800-842-3200 (long distance callers).

Health Units - The Health Unit will be open in the Main Justice Building if
the building is open.

Justice Occupational Health Organization - If employees are furloughed the
Justice Fitness Center will be closed.

Travel Management Center - Beginning October i, 1995, Omega World Travel (OWT}
will replace Carlson-Wagonlit Travel as the Department’'s nationwide Travel
Management Center. Omega's main reservacicn/ticketing locaticn will be on the
firsct floor of the Bicentennial Building at 600 E Street, N.W. A small branch
office for ticket pick up will be located in the Main Justice Building, at the
same location used by Carlson. These two sites are for employees of the
Offices, Boards, and Divisions, and the Immigration and Naturalization
Service. A reservation center will be located at 220 First Streect, N.W. for
employees of the Bureau of Prisons. A reservation center for employees of the
Drug Enforcement Administration and United States Marshals Service will be
located at 700 Army Navy Drive., Arlington, Virginia. Omega will be open
during the furlough’ period.

Emplcyees may call the following telephone numbers for services:

Reguiar hours (7:30 a.m. - 5:30 p.m.) (202} 393-8240
Regular hours - Toll Free 1-800-366-3493
After hours - Toll Free 1-800 685-5342

Bureau of Prisons
Regular hours {202) 393-8266

<= 2

Regular hours (703) 412-2714
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U.S. Department of Justice

Washingron, D.C. 20531

November 14, 1985

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE
Assistant Attorney General
for Administration

SUBJECT: Emplovees on Detail During the Furlough

The Office of Legal Counsel has advised that the determination
whether an employee who is detailed to another agency (including
an agency in another branch of the government) should be made by
the receiving agency. That is, if a Department of Justice
employee is detailed to the Treasury Department, it is the
Treasury Department which determines whether the duties being
performed by the detailee exempt him or her from the furlough.

cc: Executive Officers
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U.S. Department of Justice

Washington, D.C. 20530

November 14, 1995

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE i%"/
Assistant Attorney General
for Administration

SUBJECT: Implementation of Contingency Plans

In view of the fact that neither a continuing resolution nor an
annual appropriation for the Department of Justice was enacted as
of midnight, November 13, 1995, you should proceed with the
implementation of your contingency plan and the release of all

"non-exempt" employees after three hours of work today.
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U.S. Department of Justice

Washingion, D.C. 20530

November 17, 1995

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: STEPHEN R. COLGATE
Assistant Attorney General
for Administration

SUBJECT: Guidance for Presidential Appointees

We have received the attached memorandum from the Deputy Director
of the Office of Management and Budget (OMB) which provides
guidance concerning the activities in which Presidential ("PAS")
appointees may engage during the furlough period. You should
review the guidance and ensure that you and appropriate members
of your staffs are complying with OMB's direction.

There is also attached a list of examples of the effects of the
furlough which OMB has assembled.

Attachments

cc: Executive and Administrative Officers
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20303

DEPUTY DIRECTOR
FOR MANAGEMENT

November 16, 1995

MEMORANDUM FOR THE PRESIDENT"S MANAGEMENT COUNCIL
FROM: John A KbshnmdAL

Enclosed is guidance to political appointees on activities during periods of shutdown.
Also included is a discussion regarding appearances by political appointees.

These materials were distributed at the cabinet mecting this evening and I would
appreciate your ensuring that all appropriate officials receive copies.

Also enclosed is a set of ples of the impact of reduced govemnment services. We are
continuing to expand this document.

I will be organizing a conference call for tomorrow at 2:00 p.m. to discuss emerging issues
surrounding the shutdown.

cc:
Alice M. Riviin
Larry Haas
Kitty Higgi
CFO Council
PCIE / ECIE
Agency Chiefs of Staff
Agency Shutdown Contacts
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Guidance to PAS and Other Officials
on Activities During Period of Shutdown

General Guidance

o]

A PAS official needs 10 be able to carry out his or her "chain of command”
constitutional responsibilities with respect to those activities of the agency that
contimue doring a shutdown. An agency’s "shutdown activities” consist of —

- those activitics for which there exist an appropriation (e.g., a
permanent appropriation),

- certain constitutional activities,
- "excepted” protection of life and property activities, and

- activities that fall within exceptions expressly authorized by law or that
are necessarily implied by other authorities.

Because the obligation to pay PAS officials arises from their status, and
without regard 1o whether they perform any services, a PAS official is not
limited to performing "shutdown activities,” but may also perform
non-"shutdown activities.”

A PAS official needs to receive that [evel of staff support which is necessary
for the PAS official to carry out his or her constitutional "chain of command®
respousibilities with respect 10 the agency’s "shutdown activities” (i.e., the
PAS official’s “shutdown responsibilities”).

Thus, a PAS official needs to identify which staff are necessary for the PAS
official to carry our his or her "shutdown responsibilities™ (i.c., the PAS
official’s "shutdown staff™).

- An employee may not be included in the PAS official’s "shutdown
staff™ unless it is reasonably anticipated that the vast majority of the
employee’s workday will be devoted to supporting the PAS official
with regard to "shutdown activities.” This is the same principle that
applies, for example, to those employees who are on-board in order for
the agency to perform constiturional or "excepted” functions -- it must
be reasonably anticipated that the vast majority of each employee's
workday will be devoted to performing those functions.
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- Thus, when a employee needs to be on-board because the vast majority
of his or her workday will be devoted to "shutdown activites”
(including supporting a PAS official in performing the official’s
"shutdown responsibilities”), the employee may devote incidental
periods of the workday to non-"shutdown activities” (i.e., assuming no
marginal obligations are incurred). Otherwise, the government would
be paying for a full workday, but getting only parr of a workday.
However, althcugh incidental non-"shutdown activities” may be
performed, the employee’s first priority must be the performance of
“shutdown activitics. "

PAS Officials and Travel

o

0

Out of Town.

A PAS official mayv travel out-of-town to carry out that official’s "shutdown
responsibilities.”

To the extent that additional employees are needed to assist the PAS official in
carrying out his or her "shutdown responsibilities,” the PAS official may bring
along employees who would otherwise be on-board becaunse the vast majority
of their workday will be devoted to “shutdown activities.” While out-of-town,
the vast majority of the employees’ workday must be devoted 10 "shutdown
activities® (if not, then those employees should be back in the office or on
furlough).

Becanse out-of-town travel involves an agency incurring marginal obligations,
a PAS official may not travel out-of-town to carry out non-"shutdown
activities” (just as an "excepted” employee may not travel out-of-town to carry
out non-"shutdown activities™).

In Town.
A PAS official gay travel in-town to carry out that official’s "shutdown
respopsibilities.

To the extent that additional employees are needed to assist the PAS official in
carrying ‘out his or her "shutdown responsibilities,” the PAS official may bring
along employees who would otherwise be on-board because the vast majority
of their workday will be devoted to “shutdown activities.”

PAS official gav travel in-town to carry out non-"shutdown activities” so long
as no marginal obligations are incurred (e.g., o cab fares).
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o To the extent that additional employees are needed 1o assist the PAS official in
carrying out 2 non-"shutdown activity,” the PAS official may bring along
employees who would otherwise be on-board because the vast majority of their
workday will be devoted to "shutdown activities.” Thus, the duration of the
non-"shutdown activity" must be limited to an incidental portion of those
employees’ time (if not, then those employees should be back in the office or
on furlough). In addition, although incidental non-"shutdown activities" may
be performed, the employee’s first priorjty must be the performance of
"shurdown activities. "

. Testimony by PAS and Other Employees

PAS
[ PAS may testify whether or not the 1estimony would otherwise fall within their
responsibilities during sbutdown.
o Support persons may not assist the PAS unless:
- the PAS is testifying under subpoena,
- activity is independently justified as an excepted activity (i.e. assisting
the PAS in this regard is not an independent "excepted activity” by
itself), or .
- the assistance is undertaken during any brief, incidental and unplanned
- periods during the
workday when excepted activities do not need to be performed.
Qther Emplovees

o Non PAS employees who are otherwise excepted may not testify (absent
subpoena) unless the testimony is covered under one of the standard excepted
activity categories -- that is, such testimony by itself is not an independent
basis for a shutdown exception.

o Employees otherwise on furlough may not be called back to duty simply to
testify (absent subpoena) since testimony is not an independent basis for a
shutdown exception.
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As discussed in the guidance provided on travel and attendance at Congressional
hearings, PAS officials should ensure that other activities undertaken are consistent with the
fact that much of the government has been shutdown. Public appearances that address the
impact of the shutdown on govemment employees or on other affected publics are clearly
appropriate. Similarly, activities that are integral to the management of the agency or the
protection of employee morale during this period are encouraged. However, managers
shoﬂdcnmineémﬁxﬂyocherapp&nmmdacﬁviﬁsmamdummaldmmmm
would be appropriate but under current circumstances might be questionable. For example,
some managers may determine that participation in some types of routine, narrowly focused

public eveats or forums would be inappropriate under current circumstances.
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EXAMPLES OF REDUCED GOVERNMENT SERVICES

No new OASDI and SST benefit applications are being processed.

1

On an average day, SSA receives 28,000 applications for retirement,
survivors, or disability benefits for OASDI and SSI. In addition, it handles
200,000 calls through its 800 telephone service, which is closed during the
shutdown.

On an gverage day, SSA receives 60,000 requests for new or replacement
Social Security cards and receives 75,000 visits to local field offices.

No new applications for Veterans benefits are being processed.

1.

On an average day, VA processes 1,613 new claims for compensation and
pension benefits and 8,074 claims actions from existing beneficiaries for
adjustments to their benefit amount.

On an average day, VA processes 883 original claims for Montgomery GI Bill
and other veterans education benefits and 4,570 claims for adjustments from
current beneficiaries.

If an Appropriation is not enacted by November 21, over 3.3 million veterans
and survivors will not receive their benefit checks.

No new applications for Medicare are being processed.

L.

On an average day, HHS processes 10,000 new Medicare beneficiaries,

Head Start services are threatened.

1.

Within several days, 60,000 Head Start children will lose services and 11,000
Head Start staff will be without funding.

"Deadbeat Dads® are getting a holiday through the shutdown.

1.

The Federal Parent Locator Service to which on average, 20,000 cases per day
are referred is closed.
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Vital legal and law enforcement functions are shutdown or delayed.

1.

2.

FBI training of agents and state and local 1aw enforcement officers has ceased.

The FRI's liaison fanction with state, local, and intemational law enforcement
has been canceled.

Federal Jaw provides that oaly the Attorney General may authorize a Federal
Prosecutor to seek the imposition of the death penalty. Processing of these
requests — in violent crime and narcotics cases — will be substantially delayed.

Al civil litigation has been postponed to the extent possible. This exposes the
United States to significant liability and means that Jawsuits which could be
filed on behalf of the government against, for example, elderly fraud
operators, will not be filed. The effects will be felt by the taxpayer in general
and by victims in particular. -

Investigations of employment discrimination on the basis of race, sex, religion,
or national origin are suspended.

Processing of prison grant applications is slowed down. Appropriated fands to
assist states in constructing and bringing on line new prison facilities is
delayed.

Collection activities by Justice’s Civil Division have ccased. The cessation of
collection activities means that the Treasury receives less income and thus the
deficit actually grows. In addition, individuals who owe the government
money can withhold payment without any particular penalty.

FHA mortgages are halted,

1.

On an average day, the Federal Housing Administration processes 2500 home
purchase loans and refinancings totaling $200 million worth of mortgage loans
for moderate-and low-income working families nationwide. The shutdown has
halted these activities delaying home ownership for those who have played by
the rules.

Reduced funding to pablic housing authorities.

1.

On an average day, HUD provides $25 million in operating subsidies and
modemnization funds to the 3400 local housing agencies who in turn provide
public housing and services to 1.4 million Jow-income households. Shutoff of
this funding will potentially prevent public housing authorities from paying
utilities, providing basic maintenance needs, or paying staff.

2
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Reduced funding for homeless services.

1.

A one-day shutdown of HUD's Line of Credit Control System could prevent

the delivery of essential housing and cmergency services provided to ar least
32,000 homeless persons.

Many protections for American workers are suspended due to the shutdown of
much of the Labor Department. For each day of the shutdown:

1.
2.
3.

95 percent of workplace safety complaints are going unanswered.
170 workplace safety and health inspections are not being performed.

190 worker complaints of minimum wage and overtime violations would
remain unresalved.

500 requests for information and assistance from pensioners participating in
plans with $3 trillion in assets are going unanswered.

National Park Services facilities are closed.

1.

2.

On an average day, 726,000 people visit National Park Services facilities.

On an average day, 55,000 people visit National Park Services facilities in the
National Capital Region, such as the Washington Monument, Ford's Theater,
the White House, and Great Falls Park.

The Smithsonian muscums, Kennedy Center, National Zoo, and National Gallery
of Art are closed.

L

On an average day, 80,000 people visit the Smithsonian Museums on the Mall
and the National Zoo.

On an average day, 12,400 people visit the National Gallery of Art.
On an average day, 6,900 people visit the JFK Center for Performing Arts.

(This does not include individuals who pay to attend performances, for which
the Kennedy Center will continue to be open.)

Applications for passports are not being processed and new passports are not being
issued.
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1. On an average day, the State Department receives 23,000 applications for
passports,

2. On an average day, the State Department issues 22,000 passports.

No recruits to join the armed forces arc being processed or inducted.

1. On an average day, over 700 members of the armed forces are enlisted.

The Federal Employment Information System is closed.

1. On an average day, 24,000 Americans will be denied access to job
information including veterans transitioning from active duty to civilian life,
disabled veterans secking information about special hiring programs, college
students seeking careers in public service, and displaced federal employees
seeking outplacement.

Hiring for Law Enforcement Positions has been internipted.

L Hiring of up to 400 new Border Patrol Agents has already been delayed by the
canceilation of two recruitment cycles.

Assistance to Small Businesses has been interrupted.

1. On an average day, over 260 small business will not receive SBA guaranteed
financing totaling over $40 million of loans.

2. On an average day, over 90 small business will be prevented from bidding on
government contracts because they will be unable to receive SBA guaranteed
bid bonds which allow them to bid on those contracts.

3. On an average day, 1200 small business owners will not receive SBA-
sponsored training and counseling normally available to them.

American exporting businesses are being disadvantaged during a shutdown.

1. On an average day, over 30 export licenses with a value or $30.5 million that
would otherwise have been approved by the Bureau of Export Administration
are not being acted upon.

2. On an average day, over 2500 telephone calls and faxes from U.S. businesses
seeking export advice, information and counseling are not being responded to
by the Bureau of Export Administration or the International Trade
Administration due to the shutdown.
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U. S. Department of Justice

Office of Legal Counsel

Office of the Washingion, D.C. 20530
Assisunt Attorney Genersl

November 16, 1995

MEMORANDUM FOR JANET RENO
ATTORNEY GENERALY___—

1
From: Walter Dellinger V\)/e/(‘b

Re:  Participation in Congressional Hearings during an Appropriations Lapse

The Department of Justice has been informed that various congressional committees
intend to hold hearings at which Department of Justice officials have been requested to
testify, during the period in which the Department lacks appropriations to pay for the
services of those officials. You have asked under what circumstances Department officials
may participate in these hearings.

The Antideficiency Act ("Act”) provides that "{a]n officer or employee of the United
States Government or the District of Columbia government may not . . . involve either
government in a contract or obligation for the payment of money before an appropriation is
made unless authorized by law.” 31 U.S.C. § 1341(a)(1)(B). In addition, the Act
establishes that "[a]n officer or employee of the United States Government . . . may not
accept voluntary services . . . or employ personal services exceeding that authorized by law
except for emergencies involving the safety of human life or the protection of property.” 31
U.S.C. § 1342. These provisions are enforceable by criminal sanctions and their
requirements must be observed. All federal officers and employees must comply with the
taw, whether they serve in the executive, legislative, or judicial branch. Where the Act
applies, it restricts the functions that federal officers and employees may perform during an
appropriations lapse to only those functions that are encompassed by one of the exceptions to
the Act’s general prohibitions. The question thus becomes under what counditions, if any,
does participation in congressional hearings constitute an excepted function for employees
subject to the Act's réstrictions.

Before addressing those exceptions, we note that the Act is not implicated at all by
the activities of federal employees for whom no obligation in advance of an appropriation is
incurred by employing a particular individual, even when appropriations are currently lacking
for that individual. A prominent example is provided by those officers who are appointed by
the President with the advice and consent of the Senate. These officers are entitled to their
salaries by virtue of the office that they hold and without regard to whether they perform any
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services during the period of appropriations lapse. Sce United States v, Grant, 237 F.2d 511
(7th Cir. 1956). Therefore, no federal officer or employee incurs an obligation in advance
of appropriations whea these officers perform services; instead, this obligation arises by
virtue of their status and cannot be obviated by placing them on furlough status.'

Where the Act does not apply, as in cases like these, officers and employees may
participate in congressional hearings, although the participation of Senate-confirmed officers
is subject to the significant limitation that support persons to whom the Act does apply may
not assist those officers unless these activities are independently justified under the Act’s
exceptions. You have indicated that you do not intend to make available Senate-confirmed
officials of the Department to participate in congressional hearings unless they have adequate
and thorough support to ensure full preparation. This effectively means that the exceptions
of the Act define the limits of the Department's ability to comply with requests for
testimony. We turn, therefore, to address the scope of those exceptions.

There are two major exceptions to the Act. First, there is an exception for functions
that relate to "emergencies involving the safety of human life or the protection of property.”
31 U.S.C. § 1342. The Act states that this phrase "does not include ongoing, regular
functions of govemnment the suspension of which would not imminently threaten the safety of
humaan life or the protection of property.™ Id, In the highly unusual eveat that suspensioa of
the Department’s participation in a congressional hearing would imminently threaten the
safety of human life or the protection of property, the Department may legally participate in
the hearing.

! Similarly, the Act would aot forbid & furloughed officer of _, yec from participating in a ional
hanng if that officer or employee participatod in his or her individ ity. So for an ofﬁur or
nployee who is inated for a position that is subject to Seoate conﬁrmuron may, while on furlough status,

participate in his or her own conﬁrmnion hearing.

Another analogous situation may arise when a non-Seaste confirmed officer or cmplayee reports for
work because his or her duties fall wilhin an exception to the Act, but there are intervals during the day when
the officer or employee is not engaged in an d functi If these intervals arc anticipated to be brief,
such that the officer or employce could not be drsmxssed from work and thea recalled in time to perform the
n=xt excepted function activity, thea the employee may remm at work throughout tho intervals. During these

intervals, officers and employees may perform gon p b the need for the officer or
employee's availability would justify the Department in Ireepm; the officer or employee in the close vicinity of
his or ber duty station to await the onset of the P ion. Conseq| , the Department would be
obligated to compensate such employees while they arc awaiting the pted function work whether they spead
this iaterval performing the non-excepted funcuon or S|mp|y m rdle During these igtervals, thea, such officers
and cmployees are akin to Seoat fi P PP in that they must be paid for these intervals
regardless of whetber they perform & non d function, and thus the g incurs no additiooal

obligation by virtue of that work being performed The non-excepted functions that such officers or employecs
may perform dunng these brief intervals between excepted functions include services relating to participation in
g ings where participation is not otherwise authorized.

-9
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The Act also states that governmental functions that are otherwise authorized to be
undertaken despite a lack of appropriations may continue during an appropriations lapse. See
31 U.S.C. § 1341(a)(1)(B); id. § 1342. In the context of the Department’s participation in
congressional hearings, there are two types of authority that satisfy this "otherwise
authonz.ed exception: _ express authonzauon and neccssanly implied authorization. s_gg

uth

Appropriations, 5 Op. O.L.C. 1, 35(1981)

Officers and employees of the Justice Department may participate in congressional
hearings that take place during a lapse in appropriations if there is express legal authority to
participate despite a lack of appropriations, or an express requirement to do so0. We are not
aware of any statute that grants the officers and employees of this Department such authority
in the case of general requests for congressional testimoay. Express authority would exist,
however, if Congress or a committee were to issue a subpoena requiring the Department or
specific officials to participate in a hearing during an appropriations lapse. Departmental
policies with respect to responsibilities to the judicial system provide a precedent: it has long
been the Department’s position that, during an appropriations lapse, attomeys representing
the government are to comply with a court order that they continue with litigation even
though the litigation does not fall within an exception to the Act. See Memorandum for
William Tyson, Director, Executive Office for United States Attomeys, from Robert Shanks,
Deputy Assistant Attorney General, Office of Legal Counsel, addendum, at 2 (Mar. 24,
1982); see also Rojas v, United States, 55 F.3d 61 (2d Cir. 1995) (scheduling order imposes
a duty on attormney, nonperformance of which can subject attomey to contempt sanctions
under 18 U.S.C. § 401(3)). We would follow the same principles with respect to a
congressional order that imposes a legal duty. See 2 U.S.C. §§ 192, 194 (imposing legal
duty to comply with a duly issued legislative summons or subpoena). .

The Department’s officers and employees may also participate in a hearing despite an
appropriations lapse if authority for such participation arises by necessary implication from
another specific statutory duty or duties. Se¢ 5 Op. O.L.C. at 3-5. In the context of
congressional hearings, this exception permits the Department to participate where there is
express authority or an express and specific appropriation for the hearing itself, and the
Department’s participation is necessary for the hearing to be effective, even though there is
no specific authority or appropriation available for the Department to participate. This
exception also operates where there is express authority for a specific Department official to
participate -- such as might arise from a subpoena -- but no express authority for support or
assistance of the witness. The Department would regard support and assistance to the
otherwise authorized participation as being justified by necessary implication. This approach
follows from the well-settled practice with respect to Social Security. See 5 Op O.L.C. at 5
n.7.

We are not aware of any other exceptions to the Act that would permit the
Department to participate in congressional hearings during an appropriations lapse. It has
from time to time been suggested that the “authorized by law™ exception to the Act includes
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all activities that derive from or relate to a constitutional power, such as the "legislative
power.” Such a construction would authorize Congress to continue holding hearings during
an appropriations lapse and would allow the Department to participate. Such a construction,
however, is impermissible because it would necessarily nullify the Antideficiency Act. The
federal governmeant is a government of limited and expressly erumerated powers. Those
powers are denominated in the Constitution, and the federal government may only undertake
those activities that are constitutionally authorized. See United States v, Lopez, 115 S. Ct.
1624 (1995). Consequently, if all constitutionally authorized functions -- legislative,
executive, and judicial -- were excepted, the Act would not apply to any activity of the
federal government.

We have also considered whether a decision by Congress to go forward with hearings
in which Department officers cannot participate would result in a congressional encroachment
upon the President’s constitutional authority.? We conclude that no encroachment would
occur. The Supreme Court has repeatedly pronounced that statutes are to be construed to
avoid serious constitutional questions, where such a construction is permissible. See, e.g,,
Crowell v, Benson, 285 U.S. 22, 62 (1932). Attorney General Civiletti recognized in his
1981 opinion that it would "raise grave constitutional questions™ if the Act were to be read to
prohibit the President from exercising his constitutional powers. 5 Op. O.L.C. at 6.
Construing the Act as covering executive branch participation in congressional hearings
generally, however, does not raise grave concerns over impermissible congressional
encroachment on the executive’s constitutional role.” The Constitution grants the President
authority to “recommend to [Congress’s] consideration such measures as he shall judge
necessary and expedient.” U.S. Const. art. I, § 2, cl. 2, Congress does not encroach upon
this power by refusing to include the participation of the President or his subordinates in a
regular congressional hearing, however unwise and counterproductive such a decision might

1 We have applied this same analysis in ining the spplication of the Act to the judicial branch. See
Memorandum for William Tyson, Director, Executive Office for United States Attomneys, from Robert Shanks,
Deputy Assistant Attorney Generad, Office of Legal Counsel, at 2 (Mar. 24, 1982); cf. Plaut v. Spendthrift

Farm, Inc., 115 §. Ct. 1447 (1995) (striking down congressional encroachment on the judicial branch).

' This assertion is made with the exceptions to the Act in mind. We believe that any instances where grave
concems might otherwise be raised would fall within the cmcrgency excepnon or one of the other exceptions to

the Act. We also note that the Act docs not raise corresp when applied to
Congress. Whereas the Anom:y: Generll and the courts appropnl!cly remain vigilant against congressional
encroachment, there is no "grave i 1* obstacle that p Congress, th h !he Acl from

deciding to curtail -- or to postpone until appropriations are available — regular | ive, or
oversight hearings. Moreover the Act does ot prohibit members of Congress by themselves fmm conducting
hearings, because their salaries are paid from permanent appropriations. [t is extremely difficult to see how
interpreting the Act 1o preclude Department of Justice officers or employees from participating in those bearings
would raise a grave question as to whether Congress has eacroached on its own constitutionally-bascd authority
to conduct hearings.

.4 -
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be. So long as the President retains a means of making legislative recommendations,
Congress generally is not obligated to grant the executive a platform at its hearings.*

The Antideficiency Act places a substantial limit on the functioning of federal officers
and employees generally, including officers and employees of the Department of Justice.
These limits extend to participation in congressional hearings conducted during a period of
lapsed appropriations. During such a period, an officer or employee of the Department of
Justice may participate in congressional hearings if he or she is a Senate-confirmed officer, if
appropriated funds are available for his or her participation, if he or she is subpoenaed, or if
the hearing falls within one of the categories set forth above.

*  That said, the decision to exclude the President from the deliberations at crucial moments in the
legislative process would be relevant in a presidential decision to veto such a bill.

.5
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DEFARTMENT OF VETERANS AFFAIRS
ASSISTANT SECRETARY FOR HUMAN RESOURCES AND ADMINISTRATION
WASHINGTON DC 20420

APR % 1446

The Honorable John L. Mica

Chairman, Subcommittee on Civil Service
House of Representatives

2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Mr. Chairman:

This is in further response to your letter of January 18, 1996, with follow-up
questions from the Subcommittee’s December 6, 1995 hearing, “The Government
Shutdown: What’s Essential?”

In my lettex of February 12, 1996, we provided responses to questions 1, 2, 4, 7, 8
and 10 of your inquiry. Enclosed are responses to questions 5, 6, 11 and 12. Responses

to the remaining questions (3 and 9) will be forwarded in approximately 30 days.

Sincerely yours,

%:&Q.‘énc%;ousj

Enclosure



458

Follow-up Questions
Subcommittee on Civil Service
Hearing December 6, 1995
“The Government Shutdown: What’s Essential?”

Question 5: Please estimate the total costs to your agency associated with the
interruption of operations during November and December-January. Please
provide descriptions of any unusual costs imposed on the agency or other
unanticipated consequences of these interruptions of operations. Please provide,
too, an estimate of any savings associated with these interruptions.

The following tables provide the estimated payroll and non-payroll costs the Department
incurred with the interruption of operations during November and December-January.
The payroll costs are salaries paid to employees who were furloughed and the overtime
associated with backlog caused by the interruption of operations. The non-payroll costs
include lost interest penalties under the auspices of the Cash Management Improvement
Act; lost discounts; and postponed travel.

Estimated Payroll Costs of Furloughed Employees
Includes Overtime Used to Reduce Resulting Backlogs

Veterans Health Administration (VHA):
Medical Care/Research $68,908,630
MAMOE $3,800,000
Subtotal VHA  $72,708,630

General Operating Expenses (GOE):

Veterans Benefits Administration (VBA) $43,037,000
Includes overtime to reduce backlog ($1,386,000)
General Administration $9,065,178

Includes overtime at Austin Finance Ctr ($62,000)
Subtotal GOE  $52,102,178

National Cemetery System: $2,119,000
Includes overtime due to backlog of headstones
and markers ($70,000)
Inspector General: $1,957,000

Total Payroll Costs $128,886,808
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Estimated Non-Payroll Costs

Veterans Health Administration (VHA):

Pre-paid tuition costs for furloughed employees $13,000
Cancellation penalty of field advisory group $500
Subtotal VHA $13,500

Veterans Benefits Administration (VBA):
Overhead fixed costs incurred during shutdown $11,613,000

Board of Veterans' Appeals:
Travel for recalled Board members $2,000

Human Resources and Administration (HRA):

Pre-paid tuition costs for furloughed employees $2,065
Recall EEO investigators in field $7,000
Subtotal HRA $9,065

Office of Management:

Interest Penalties * $170,000
Lost Discounts* $122,000
Contract Cost - Recall $8,300
Contract Deliverable Delay $6,000
Travel for recalled staff $2,000

Subtotal Office of Management $308,300

Total Non-Payroll Costs  $11,945,865

* These costs are borne by various appropriations and are only identified by the
Office of Management.

6. Please indicate the shutdowns’ impact on programs funded through trust funds,
fees, carry over funds, or other revenues not tied to annual appropriations. Please

describe any changes made in implementing these programs during the December-
January shutdown.

Medical Care Cost Recovery Program. The Medical Care Cost Recovery Program

(MCCR) is a revolving fund with all associated program operation costs provided from
funds collected. As such, all MCCR funded employees were determined to be excepted
from furlough. Because of this the shutdowns had little impact on the MCCR program.
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Veterans Canteen Service. The Veterans Canteen Service (VCS) was created by
Congress in 1946 to provide articles of merchandise and services essential to the comfort
and well being of veterans who receive care and treatment at Department facilities. All
expenses associated with the operation of VCS activities (such as salaries, equipment cost,
utilities, etc.) are paid for from revenues generated by the sale of goods and services.

VCS operates retail stores, food courts, vending programs and service department
activities (dry cleaning, photo developing, barber shops, etc.) in every VA medical center
in the system. All of the income generated by VCS activities in excess of operating
expenses is returned to the VA medical centers with the goal of improving patient care.

The shutdowns had a significant impact on VCS activities. Faced with the prospect of a
payless payday, employees in VA medical centers curtailed buying to only essential
purchases. Coming as it did, just ten days before Christmas, the second shutdown had an
especially negative impact on what is normally a busy selling period in the retail industry.
By comparing average daily sales figures for the shutdown period with similar sales
information for the three month period preceding the shutdown, it is possible to produce a
reasonably accurate estimate of the impact on sales. The average daily sales decline has
been calculated to be $46,500 or a total sales loss of $697,000 for the fifteen day
shutdown.

In response to the shutdown, the VCS implemented a program designed to assist VA
employees. When VA employees did not receive a full paycheck in early January, VCS
initiated “OPERATION PANTRY.” This program was developed to ensure that
employees would be able to buy basic grocery items. Canteens were authorized to stock
basic grocery items (which are not normally carried), and sell those items to employees in
exchange for postdated checks.

Research and Development. The Research and Development program in the Veterans
Health Administration receives no support from trust funds or fees. Carry over funds
from a two-year appropriation were used to maintain medical center research operations
for two of the three weeks in the December-January shutdown. After these funds were
depleted, medical centers had to furlough research employees exclusive of those
designated as “excepted.” Excepted employees continued to perform such functions as
the protection of government property, care of laboratory animals, and maintenance of cell
cultures. The interruption of routine research will extend completion dates for the
affected projects in most cases. Research programs funded from extra-VA sources (both
federal appropriations and non-federal funds) were not affected by the shutdown.

Office of Acquisition and Materiel Management (Supply Fund). The Supply Fund is
a revolving fund which VA health care facilities may use to procure medical supplies and
equipment on a reimbursable basis. Although Supply Fund employees were not
furloughed themselves, the furlough of other staff who were not available to participate in
various activities resulted in the following:

e There was a reduction in the number of purchase orders issued electronically.
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¢ The testing and implementation of various automated systems designed to improve the
efficiency of procurement activities was delayed.
There were delays in vendor payments.
Standardization actions on selected medical products were delayed.
National blanket purchase agreements impacting Nuclear Medicine, Dental and
possibly Bio-Medical Engineering services at VA medical centers may be delayed.

¢ Supply Fund revenues were reduced due to reduced shipments of x-ray film and fewer
requests for computer upgrades, x-ray inspections, etc.

Insurance and Loan Guaranty Programs. Initially, employees who process claims for
accounts administered by the Veterans Benefits Administration were furloughed regardless
of the funding source. Subsequent clarification of shutdown guidance, however, permitted
VA to except employees needed to obligate funds in programs with existing obligation
authority. Based on this guidance, VA’s General Counsel determined that because VA’s
life insurance programs are funded through either trust funds, trust revolving funds or
public enterprise revolving fund accounts, the processing of insurance claims and the
payment of insurance awards could resume. In addition, because VA has permanent
indefinite authority to pay obligations of the Liquidating and Financing Accounts of the
Loan Guaranty Revolving Fund and the Guaranteed and Indemnity Fund, VA could also
resume administering those functions. Accordingly, 200 insurance employees were
recalled January 3, 1996 and 400 loan guaranty employees were recalled January 5, 1996,
in order to process appropriate activities of those programs.

Federal Supply Schedule Contract Audits. The Office of Inspector General (OIG)
conducts Federal Supply Schedule (FSS) contract audit and advisory services and reviews
of contractor compliance with drug pricing provisions of P.L. 100-585. These activities
are funded through a reimbursable arrangement with the VA’s Supply Fund. The Supply
Fund is a revolving fund and is not funded by direct appropriations. During the
shutdowns, OIG staff (17 FTE) engaged in these audit and review activities continued to
work. Operational changes were not required.

Office of Financial Management. VA’s Office of Financial Management noted that in
general, operations of trust and revolving funds and excepted activities suffered from the
lack of support typically provided by furloughed employees. For example, the
establishment of new accounting codes to support field fiscal activities was completely
shut down, preventing the timely and accurate recording of fiscal information; payroll
operations did not receive adequate guidance, resulting in reprocessing of payroll data;
and meetings between furloughed and excepted or funded employees were canceled,
resulting in delays in needed site visits, system enhancements, and other improvements.
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11. The President decided to call 1700 VA field staff back to work to process new
VA claims--even though the agency was not going to pay benefits because veterans’
benefits are in an annual appropriations stream, rather than indefinite or multi-
year appropriations. Why should you recall intake workers to sign up new
beneficiaries that you recognize you can’t pay?

Based on the below legal rationale, the Department of Justice opined that VA could call in
employees to date applications for benefits and appeals, since a VA claimant may have a
property right in the underlying benefit from the time an application

is received. VA'’s failure to preserve the effective date of receiving a claim might result in
a partial loss of a benefit, resulting in the deprivation of a property right.

In opinions of April 25, 1980, and October 16, 1995, which analyzed the provisions of the
Antideficiency Act (31 U.S.C. §§ 1341 and 1342), the Attorney General of the United
States elaborated on the various exceptions in the Antideficiency Act that permit some
continuing government functions. One example is the “necessary implication™ exception
which allows agencies to incur obligations in advance of appropriations for the
administration of benefit payments under entitlement programs to the extent that funds are
available. We agree with the statement in question 11 that funds to pay VA benefits were
not available, and therefore, VA was not authorized to bring in additional employees to
actually pay benefits.

However, the basis for recalling these employees was the result of an oral opinion given by
the Department of Justice in a conference call with VA officials during the lapse of
funding in November of 1995. The opinion was based on the Department

of Justice’s interpretation of the language in section 1342, in which the Federal
government is precluded from employing personal services “except for emergencies
involving the safety of human life or the protection of property.” Relying on the principles
of due process and an old decision of the Comptroller of the Treasury, Comptroller
Tracewell to the Postmaster, 9 Comp. Dec. 182 (1902), the Department of Justice
concluded that the “protection of property” contemplated by section 1342 extends beyond
property owned by the Federal government and includes property in which the
government has an immediate interest or has some duty to perform in connection with the
property.

VA requested a written confirmation of the oral opinion. Please find enclosed a copy of
the March 15, 1996, Department of Justice opinion.

12. During testimony the Subcommittee heard several examples of backlogs that
would accumulate for each day of a potential shutdown. Please provide the
Subcommittee with an inventory of any backlogs that your Department associates
with the shutdowns. In light of OPM's January 17, 1996, guidance to restore
annual leave, please provide your management plan to reconcile the accumulated
leave and the workload backlogs attributable to furloughs.
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Veterans Health Administration (VHA). Although direct health care services to
veterans were continued during the shutdowns, most employees in VHA headquarters
were furloughed. As a result, the following delays and backlogs were experienced.

e CD-ROM Equipment Purchase and Installation Project: 4 wecks delay. This project
allows for the elimination of paper directives and forms throughout VHA via use of
CD-ROM.

e DHCP Software Development for 10-10T: 4 week delay. This project will allow for
a computerized Form 10-10T, Application for Medical Care.

* Resource Based Relative Value Scale Software Development: 3 weeks delay. This
project allows VA to utilize the Health Care Financing Administration (HCFA)
payment schedule for private outpatient care under VA auspices.

¢ Centralization of Fee Basis Payment Process: 4 weeks delay. This project will allow
for all VA Fee Basis care payments to be processed centraily at the CHAMPVA
center.

e 1996 “Means Test” Level Implementation: 2 weeks delay. Provides necessary
financial information necessary to determine a nonservice connected veteran’s
category of care.

e HCFA Price Implementation: 4 weeks delay. Provides computerized financial
information for determining billing rates for private inpatient care under VA auspices.

s IVC Equipment Purchase (National Buy RFP): 4 weeks delay. Provides new VA
Patient Identification with demographic and photographic information.

During the November 1995 shutdown, activities of the Health Administration Center,
which processes claims and requests to authorize or reimburse for health care services,
were also impacted. This included processing applications for CHAMPVA and Foreign
Medical Care benefits, processing of beneficiary and vendor reimbursement claims,
development of appeal cases associated with those benefit programs, and other initiatives
to promote efficiency and contain administrative costs of providing health care. During
the course of the furlough, approximately 240 applications for benefits, 12,000 claims for
reimbursement, and 540 appeal cases were received and added to the processing inventory
that was pending at the onset of the furlough. In addition, 905 written inquiries were
received and added to pending inventory and 3,160 telephonic inquiries were attempted
but unanswered. Although most HAC operations were continued during the second
shutdown, the absence of appropriations caused suspension of disbursements for an
estimated 38,000 claims totaling over $5.8 million. The situation created an additional
burden on beneficiaries, and generated an increase of over 120 calls per day.



464

Veterans Benefits Administration (VBA). The following is a summary of the impact of
the furloughs on workload in the Veterans Benefits Administration.

About 1.3 million pieces of mail were received in VA regional offices during the
shutdowns. Prior to the November shutdown, the total compensation and pension claims
pending were 397,000. That total peaked at approximately 420,000 after the second
shutdown.

Before the first shutdown, VBA had reduced the time for decisions on original claims for
compensation to about 146 days. As of January 31, 1996, this number had increased to
152 days. Processing time is expected to continue increasing for the next several months
and then begin to decline again to about 140 days for the month of September. However,
the cumulative impact of these trends will increase the cumulative days pending to around
150 days for FY 1996, an increase of 10 days over the original estimate.

In mid-November, there were 90,000 education claims pending. As of the end of January,
there were 136,000 claims pending. While the shutdowns certainly contributed to the
increase, they were not its exclusive cause. The volume of education claims fluctuates in
correlation to the schedule of school semesters. Consequently, January is typically a large
volume month for school registrations. Payments to beneficiaries with an education claim
pending are currently being processed within 35 days for an original claim and 25 days for
a reopened claim.

The increased workload in home loan guarantees and appraisals, caused by the shutdown,
has been processed and the pending is back to a normal level.

The 8,000 Vocational Rehabilitation Counseling appointments that were canceled because
of the shutdown are being rescheduled. We do not have an estimate for completing all
vocational rehabilitation counseling rescheduling at this time.

National Cemetery System (NCS). The following is a summary of backlogs experienced
in National Cemetery System activities due to the shutdowns. As resources permit, NCS
will approve overtime to remedy backlogs created by the shutdowns.

e Approximately 27,000 headstone and marker orders were not processed during the
furloughs.

¢ Approximately 16,000 hours normally devoted to the installation of headstones and
markers were lost during the furloughs.

¢ Approximately 26,000 hours per month are devoted to preventive maintenance of
equipment and buildings, grounds and graves maintenance, seeding and fertilizing,
establishing turf areas, and renovation and repair caused by seasonal storms and other
factors; it is unlikely that many of these lost hours can be made up during this fiscal
year.



465

Prior to the shutdowns, adequate contract provisions were in place to provide accurate
and timely delivery of headstones and markers. The shutdowns prevented processing of
orders and the payment of contractors for delivery of headstones and markers. This left
many contractors with no alternative but to terminate employees and close down major
production lines. Now that the shutdowns are over, many manufacturers are struggling to
recruit new employees skilled enough to meet the demands of the orders now being
placed. The shutdowns also prevented the development of necessary specifications to
post bids on the new upright granite headstones. This contract should have been awarded
by now, but due to the shutdowns is long overdue for distribution to potential bidders,
thus delaying manufacture, delivery and installation of these headstones.

NCS reports that families are concerned that graves have had only temporary markers for
a very long time; they are further disillusioned when they learn that the delivery of the
permanent headstone or marker is still months away. The volume of telephone calls to the
Office of Memorial Programs “800” number are at an all-time high and little satisfaction
can be offered to callers at this time. Dissatisfaction with service delivery has resulted in
increased correspondence, including Congressional correspondence, and the need to
devote many more hours than is normal to addressing concerns caused by the shutdowns.

Board of Veterans’ Appeals (BVA). The following is a summary of the impact of the
furloughs on workload in the Board of Veterans’ Appeals.

The most notable effect of the shutdowns on the operations of the BVA is the loss of
decisions that otherwise would have been made during the period of the furloughs. BVA
estimates that approximately 2,400 VA appellate decisions were not made that would have
been made during the two shutdown periods. This loss incrementally adds to VA's
current appellate backlog and to the time all VA appellants must wait for decisions on
currently pending appeals. BVA originally estimated that it would be able to produce a
total of 35,200 appellate decisions during FY 1996, which would enable the Board to
achieve an end-of-year response time of around 640 days. Decision-making performance
losses associated with the shutdown reduced expected FY 1996 BV A production by
approximately 2,400 decisions.

Eighteen appellate hearings scheduled to be conducted in the BVA’s Washington, DC,
offices during the period of the shutdowns had to be canceled. These hearings must be
rescheduled for some future date, at the option of the appellants, thus delaying final
decisions on the related appeals. Two VBA Board members were conducting field
hearings in Chicago at the time of the first shutdown announcement. They were recalled
to their Washington, DC, duty station, and 52 appellate hearings scheduled for that week
were canceled. In addition, 86 hearings scheduled to be conducted in Huntington, WV
and Roanoke, VA during the week of January 8-12 were canceled.

Office of the Inspector General (OIG). The major backlog in OIG workload that
accumulated during the shutdowns resulted from the Hotline staff not being available to
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respond to calls and letters reporting fraud, waste and abuse in VA programs and
operations. During a normal 4-week period, the OIG Hotline would receive about 1,400
contacts. In addition, important OIG services provided to veterans and the general public,
the Department, and Congress were delayed. For example:

o Work was suspended on responding to 86 Freedom of Information Act (FOIA)
requests from the media, veterans and the general public for information in OIG
reports and files.

o All work was stopped on about 50 audits, 60 healthcare inspections, and 20 special
inquiries that were in process at the time of the furlough. Delays in completing this
work could increase the Department’s vulnerability to fraud, waste and abuse in its
programs and operations.

e  Work continued on only a few of the 350 active criminal investigations currently being
conducted, including drug trafficking. The collection of information needed to
successfully prosecute the subjects of these investigations was delayed. OIG reports
that while it may be possible to “catch up” and continue with these investigations,
some time sensitive information has been lost.

e Work was stopped on responding to 40 priority inquiries from members of Congress.

Other Headquarters Activities. The following impacts were reported for other VA
headquarters activities as a result of the government shutdowns.

e With furlough of virtually the entire Office of Public Affairs, the Department’s ability
to respond to national and local media and public inquiries and to disseminate
materials and information regarding the impact of the shutdowns and veterans’ benefits
in general was severely restricted.

¢ Archival and news media monitoring operations were suspended, causing the loss of
materials used for historical and reference purposes.

¢ Development of products and events such as the Veterans’ Benefits handbook and the
upcoming National Disabled Veterans Winter Sports Clinic were temporarily halted

e Responses to priority correspondence, including Congressional inquiries, and
development of critical management, budgetary and legislative reports, were delayed.

o The backlog of EEO investigations increased by approximately 175 cases.
¢ The Office of Security and Law Enforcement reported a backlog of 14 inspections as a

result of the shutdowns and a delay in one investigation. Two Basic Police Training
classes were canceled, resulting in a backlog of new police officers requiring training.
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* Master contract negotiations with the American Federation of Government Employees
for a collective bargaining agreement covering 120,000 of the Department’s
employees were delayed from January until March.

s Advisory services were not available to VHA field stations as they conducted wage
surveys and analyzed data for new wage schedules for nurses as required under the
Nurse Pay Act. Through extraordinary staff efforts, virtually all schedules were
validated after return from furlough in time for automated processing January 23,
1996.

e Delays were experienced in processing physician special pay actions and other pay
matters affecting employees.

¢ Development of new policy was delayed for critical matters such as staffing
adjustments for medical personnel.

¢ Backlogs were experienced in headquarters finance operations, including payroll
processing functions, vendor payments, processing of travel vouchers, and payments
to other Federal agencies. (Most backlogs have been or will be reduced to pre-
furlough levels through use of overtime, compensatory time, or planned process
improvements.)

¢ Delays in developing or enhancing major automated systems, such as the Financial
Management System and PAY-VA, as well as resolution of production and other
problems, were experienced.

¢ Other information resources management backlogs or delays were reported in such
areas as Freedom of Information Act/Privacy Act; Release of Names and Addresses;,
Federal Register publications; telecommunications activities; and delegations of
authority.

Management Plan. VA offices reported that the Office of Personnel Management
guidance on restoration of annual leave to furloughed employees is not likely to present a
significant problem in resolving backlogs. Individual leave requests will be approved
judiciously, and consistent with operational requirements. Employees will have until the
end of 1998 to use the restored leave, which should provide sufficient opportunity to
schedule time off appropriately.

10
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U. S. Department of Justice

Office of Legal Counsel

Oftice of the Washingtan, D.C. 20330
Deputy Assistant Atoraey General

March 15, 1996

Mary Lou Keener

General Counsel

Department of Veterans Affairs
Washington DC 20420

Dear Ms. Keener:

By letter of December 14, 1995 to Christopher H. Schroeder, then a Deputy Assistant
Attorney General in this office, you requested written confirmation of oral advice supplied
during the lapse of funding for the Department of Veterans Affairs that occurred in
November of 1995.

Specifically, the advice related to whether there was a legal basis to find that some
1700 employees of the Veterans Benefits Administration could continue working despite the
lapse in funding, because these employees were needed in order to accept benefits claims on
behalf of veterans. On the basis of the facts presented to us that the time of the oral advice,
and repeated subsequently in your letter, we concluded that there was. That continues to be
our conciusion.

The Antideficiency Act, 31 U.S.C. §§ 1341,1342, ("ADA™) prohibits any officer or
employee of the United States from incurring obligations of any kind, including for personal
services, when an appropriation is lacking for those obligations, unless authorized by law.
31 U.S.C. §1341(a)(1)(B). One such exception to the general rule of the ADA that is
authorized by law permits an officer or employee of the United States to “employ personal
services” "for emergencies involving the safety of human life or the protection of property."
31 U.S.C. §1342. Pursuant to this emergency exception, departments such as the
Department of Veterans Affairs may lawfully obligate the United States to pay for the
services of employees whose work activities "involv[e] ... the protection of property.” Id.
The general construction of the emergency exception was set forth in a 1981 opinion by
Attorney General Civiletti, and followed by all subsequent administrations. See "Authority
for the Continuance of Government Functions During a temporary Lapse in Appropriations,”
5 0p. O.L.C. 1, 7-11 (1981)

In determining the scope of the term “property"” for purposes of the emergency
exception, both the executive branch and the Comptroller General have concluded that it
encompasses at least property owned by the United States itself, as well as private property
in which the United States "has an immediate interest or in connection with which it has
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some duty to perform.” 9 Comp. Dec. 182, 185 (1902) (decision of the Comptroller of the
Treasury). In the cited decision, the Comptroller of the Treasury determined that paying for
the services of an individual who gathered up mail scattered in a train wreck came within the
emergency exception. As the Comptroller General has put it, the emergency exception
extends to the protection of private property "for which the government has some  «

responsibility.”  Principles of Federal Appropriations Law, 2d Edition. Vol. I, at 6-70
(1992).

Under the laws goveming awards of certain veterans benefits, the date on which a
veteran files an application for such benefits establishes the date on which benefits begin to
accrue. See. e.g.. 38 U.S.C. §5110(b)(3)(A) ("the effective date of an award of disability
pension 1o a veteran ... shall be the date of application or the date on which the veteran
became permanently and totally disabled. if the veteran applies for a retroactive award within
one year from such date ..."). To the extent that Veterans Affairs offices are unable to
receive applications to establish the effective date of such benefits, veterans may not be able
to establish their eligibility and, as a result, may lose benefits to which they would otherwise
be entitled. On these facts, we concluded that the statutory scheme had charged the
Department of Veterans Affairs with the responsibility to receive applications for benefits in
a timely manner in order to protect such benefits as might otherwise be lost. Consequently,
employees who accept benefits claims in order to secure benefits for veterans are performing
functions "involving the protection of property” within the meaning of the emergency’
exception to the ADA, and therefore employing their personal services is permissible under
the ADA.

Very truly yours,

M Sy Countf

H. Jefferson Powell
Deputy Assistant Attorney General
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U.S. DEPARTMENT OF LABOR
DEPUTY SECRETARY OF LABOR

WASHINGTON, D.C.
20210

December 29, 1995

The Honorable john L. Mica

Chairman

Subcommittee on Civil Service

House Government Reform and Oversight Committee
2157 Raybum House Office Building

Washington D.C. 20515-6143

Dear Mr. Chairman:

This is a follow-up to my letter of December 22, 1995, which acknowledged receipt of your
letter of December 20, 1995, in which you requested information on attendance and leave
practices for the Department. As promised in my letter, today [ am providing information
requested in items 2B, 3A, 3B, and 3D. I recognize that the enclosed information does not
completely respond to all the questions raised in your letter; however, I wanted to provide
the information which is now available. As I indicated in my prior letter, we are gathering
the remainder of the information.

Item 2B

Enclosure | provides information, by agency, on the number of DOL staff that worked during
the 1995 shutdown periods. The difference between the number of employees working
during the November 14 shutdown and the shutdown during the week of December 25 is
attributable to the historically reduced workload of the Department including the fact that
approximately 17 percent of employers are closed during this week.

Items 3A, 3B, and 3D

During the November 1995 lapse in appropriations, annual leave was cancelled for DOL
employees. To the best of my knowledge, the circumstances and timing of prior lapses in
appropriations for the Department did not necessitate cancelling leave. At this time, no
determination has been made about annual leave policies during the current shutdown.

Jtem 3A  Pursuant to guidance provided by the Office of Personnel Management (Enclosure
1) regarding the November lapse in appropriations, annual leave was cancelled for employees
who were furloughed due to lack of funds and for employees who were required to work
during the furlough.
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Item 3B  Each agency of the Department prepared a shutdown plan which specified activities
that could legally continue during the shutdown, thereby enabling agencies to identify which
employees would be placed in furlough status as well as those who would be working during
a lapse in appropriation. Based on these plans and the above noted OPM guidance,
employees were advised by their supervisors that they were either furloughed or required to
work during the shutdown period, and, accordingly, their leave was cancelled.

Item 3D Leave that was cancelled can be rescheduled in accordance with applicable
personnel rules.

Remaining Information

We should be able to provide you with the information you requested in Item I in
approximately one week, but the information responses for Items 2A, 3C and 3E will take
substantially longer. Because of the decentralized location of the records for the information
you requested, responding completely is a very time intensive effort and we project that
gathering the information will take at least three to four weeks. This effort is further
complicated by the current suspension of operations.

We will endeavor to provide the remaining information to the Subcommittee by the end of
January, 1996, and will work with Garry Ewing of the Subcommittee staff should we
encounter any difficulties in responding. I want to assure you that we are making every
effort to respond to your request.

/SJWE ly’

! —
Thomas P. Glynn

Enclosures
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U.S. DEPARTMENT OF LABOR

DEPUTY SECRETARY OF LABOR
WASHINGTON, D.C.
20210

AUG 2 1956

The Honorable John L. Mica

Chairman

Subcommittee on Civil Service

House Government Reform and Oversight Committee
2157 Raybumn House Office Building

Washington, D.C. 20515-6143

Dear Mr. Chairman:

This is a follow-up to my letter of May 3, 1996, which provided you an interim
response of your letter dated January 18, 1996 in which you requested information on the
shutdown practices of the Department of Labor. As promised in my letter, today I am
providing responses to all the remaining questions that we were unable to provide earlier.

Inquiry 3: Please provide a report, by agency and by category, of all amounts and
forms of premium pay (overtime, night differential, weekend differential, etc.) that was paid
to agency employees who were furloughed during each shutdown.

Response 3: Guidance from the Office of Personnel Management, see attachment I,
allowed furloughed employees to receive premium pay, provided these employees were
regularly scheduled to perform work that would entitle them to such pay. Attachments II and
IIT display the estimated amount of premium pay that was paid to agency employees who
were also furloughed at any time during the shutdowns. These amounts are estimated because
the Department's payroll system allows for the information to be retrieved only by pay period,
a 2 week time period, and not for the actual dates of the shutdown. The information received
from the payroll system was then estimated in order to provide the estimated amounts of

premium pay.

Inquiry 4: Please provide a report, by agency, of the numbers of furloughed
employees who filed for unemployment compensation during the shutdowns and the amounts
paid to agency employees. Please describe any costs that will be incurred by your
Department as a result of efforts to collect reimbursement of these payments after routine pay
is restored.

Response 4: The Department estimates that over 100,000 initial claims were filed by
furloughed employees during the shutdowns, with 34 States paying over 12,000 of these
claims for an estimated total of $2.2 million in benefits; however, the States' reports do not
include the initial claims data by Federal agency, nor do they separately report benefit
payment data for furloughed employees. Therefore, the initial claims and amounts paid
figures are aggregates for all Federal agencies.
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The States act as agents for the Federal government in operating the Unemployment
Compensation for ex-Federal Employees (UCFE) program. Federal law provides that UCFE
benefits will be paid to Federal employees by the State in the same amount, on the same
terms, and subject to the same conditions that apply to individuals filing unemployment
compensation claims under provisions of the applicable State unemployment compensation
law. Each State that paid UCFE benefits to furloughed Federal employees determined that
these payments were overpayments under the provisions of its State law, since the furloughed
employees were retroactively paid their salaries for the furlough period. States receive annual
federal grants under Title III of the Social Security Act to administer the program. The
additional cost to collect overpayments will have to be absorbed under those grants.

The Department's roles are primarily restricted to oversight of the State programs and
managing the Federal Employees Compensation (FEC) Account. The Department collects
information quarterly from the States on the amount of UCFE benefits paid, by Federal
agency. The Department then bills the Federal agencies for the amounts they owe the FEC
Account. from which the States draw money to pay the UCFE benefits.

Inquiry 5: Please estimate the total costs to your agency associated with the
interruption of operations during November and December-January. Please provide
descriptions of any unusual costs imposed on the agency or other unanticipated consequences
of these interruptions of operations. Please provide, too, an estimate of any savings
associated with these interruptions.

Response 5: The cost associated with the November shutdown and the December-
January shutdown was approximately $7.3 million and $29.4 million, respectively, paid to
DOL employees who did not work during those periods. If there were any unusual costs or
any savings from these shutdowns they were incidental.

Inquiry 9: Please provide estimates of the numbers of employees and the amount of
accrued annual Jeave that will be restored by your Department as a result of employees
required to work during the second shutdown. Please describe any other effects that the
second shutdown will have on the administration of employees' leave programs.

Respomse 9: A review of the Department's time and attendance records indicate that
over 6,000 employees forfeited some amount of annual leave. Over 284,000 hours of
forfeited annual leave, valued at $7.8 million, was restored to eligible employees consistent
with the guidance issued by the Office of Personnel Management (OPM).

Once a Continuing Resolution was passed by the Congress and signed by the President
on January 6, 1996, we submitted an estimated payroll to Treasury so that we could
immediately pay our employees to help minimize the financial hardship they may have
experienced as a result of the shutdown. Since this estimated payroll run did not originally
capture Jeave taken on the first day of the shutdown, we developed and implemented a
timekeeping mechanism to ensure that those individuals on leave status on the first day of the
shutdown were so charged.
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Kok

I appreciate the opportunity to submit my final response to your inquiry. Should you
have any questions about this letter, please contact Mary Ann Richardson, Deputy Assistant
Secretary for Congressional and Intergovernmental Affairs, at (202) 219-6141.

| \ O
ia A. Metzler /—%\
Enclosures

3-
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ATTACHMENT I

November 21, 1995
MEMORANDUM FOR DIREBCTORS OF PERSONNEL (CPM-95-8)

PROM: ALLAN D. HEUBRMAN
ASSOCIATE DIRECTOR
¥OR HUMAN REBOURCES BYSTEMS

BUBJECT: Pay and Leave Treatment of Employees Affected by the
Lapse in Appropriations; Documentation of Personnel
Actions

Congress has passed and the President has signed legislation
providing as follows:

Any Federal employees furloughed as a result of a lapse
in appropriations, if any, after midnight Novewmber 13,
1995, until the enactment of this Act shall be
compensated at their standard rate of compensation for
the pericd during which there was a lapse in
appropriations.

The purpose of this legislation is to make Federal employees
whole by ensuring that they receive their ¥standard rate of
compensation® for the entire period of the lapse in
appropriations. With regard to persons who wouidd have been in a
previously approved paid leave status if the lapse in
appropriations had not occurred, the policy set forth below is
consistent with the instructions provided to agencies on -November
17, 1995. These instructions were based on the premise that,
during the lapse 1n appropriations, employees must be (1) at work
performing excepted activities, or (2) furloughed, and that they
cannot therefore be in a paid leave status during that pericd.
Such employees must receive the same pay they would have received
for an egquivalent period of work performed for the agency,
without regard to any previously approved paid leave.

The following guidance has been prepared by the Office of
Personnel Management in consultation with the Office of
Management and Budget. As used below, the term Xexcepted
employeesk refers to employees who were excepted from a furlough
because they were performing functions related to national
security, protection of life or property, or the orderly
suspension of agency operations.
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For periods of time during which employees were furloughed, they
must receive the same pay they would have received for an
equivalent amount of work performed for the agency. Therefore-—-

Q

Employees are entitled to receive their rate of basic pay
for all periods of time during which they would have been in
a pay status but for the furlough;

Employees who were regularly scheduled to perform overtime
work or to perform work at night or during a period for
vhich any other form of premium pay would otherwise be
payable are entitled to receive overtime pay, night pay, or
otler premium pay as if the work had actually been
performed;

Thé hours of duty during which employees were furloughed
(including regularly scheduled overtime hours and standby
duty) must be considered ¥hours of work® for pay
administration purposes under the Fair Labor Standards Act:
and

Allowances, differentials, and other payments must be paid
as if the employee actually continued to work.

Excuseqd Absences and Charges to Leave

Except as provided below, absences resulting from the
furlough of employees during the lapse in appropriations
nust be recorded as excused absences and may not be charged
to any form of paid leave (i.e., annual leave, sick leave,
or other paid leave), compensatory time off, or credit hours
under a flexible work schedule. )

In the case of employees who were on approved leave without
pay during the lapse in appropriations, absences during the
lapse in appropriations must continue to be charged to leave
without pay for the duration of the period of approved leave
without pay. .

In the case of employees who were on approved paid leave (or
compensatory time off or credit hours) on November 14, leave
(or compensatory time off or credit hours) should be charged
only for the approximate period of time from the beginning
of each individual employee's normal workday until the time
other similarly situated employees departed from work after
receiving furlough notices. The remaining period of time in
the employee's regularly scheduled tour of duty must be
recorded as an excused absence.
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HUse or LoseX Annual Leave

o EFmployees and agencies should make every effort to schedule,
within the time limits specified by regqulation, any
additional ®use or lose¥® annual leave now made available to
a furloughed employee because previocusly approved annual
leave was canceled during the lapse in appropriations. 1If,
however, the employee is unable to reschedule such annual
leave and it is forfeited at the end of the leave year, the
amount of annual leave that was canceled during the lapse in
appropriations may be considered for restoration under
5 CFR 630.308.

Alterpative Work Schedules (ARS)

o Each agency should have a policy specifying when flexible
work schedules must be established and may be changed.
Normally, such schedules are estabplished in advance of the
pdy period involved. Under such a policy, an AWS nonworkday
scheduled to occur during a lapse in appropriations should
not be changed after the pay peried begins.

D . ‘ . .

o Agencies should not process SF 50's to document a furlough
resulting from the lapse in appropriations on November 14,
and SF 50's that were processed must be canceled using
Nature of Action Code %001.¥ Do not record the furlough
with any document designated for long-term filing in the
0fficial Persocnnel Folder.

o Agencies need not provide a furlough notice to an employee
who did not receive a notice during the lapse in
appropriations.

OPM Contacts s

..:,'.'
[e] Questions on pay and leave entitlements may be directed to

the Office of Compensation Policy on (202) 606-2858.

¢} Questions on furlough procedures may be directed to the
Office of Labor Relations and Workforce Performance on (202)
606-2920.

o Questions on the documentation of personnel actions may be

directed to the Office of Workforce Information (202) 606-
4415.
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W DEPARTMENT OF THE TREASURY
= WASHINGTON, D.C.
ASSISTANT SECRETARY lm 0 4 1%

The Honorable John L. Mica

Chairman

Subcommittee on Civil Service

Committee on Government Reform and Oversight
U.S. House of Representatives

Washington DC 20515

Dear Mr. Chairman:

This responds to your letter of January 18, 1996 requesting additional information related to
Treasury’s shutdown process and procedures. I have enclosed our responses to your
questions.

Thank you for your inquiry and the opportunity to testify before your subcommittee. I hope

the enclosed helps to explain further the complexities associated with the unfortunate situation
of a government shutdown.

Sincerely,

44

eorge Muiioz
Assistant Secretary (Management) and CFO
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ADDITIONAL QUESTIONS AND ANSWERS
From December 6, 1995 Hearing "The Government Shutdown: What's Essential”
(Subcommittee on Civil Service)

Q1.  Please describe any changes in planning, procedures, and operations that your
Department made between the November and the December-January shutdowns. Please
submit any revisions and/or supplements to your Department’s shutdown pians. In light of
the substantial change between shutdown numbers reported in the second shutdown, what
changes are contemplated regarding the Department’s definition of emergency functions?
Please provide the new legal reasoning that supports this change from previous shutdown
plans.

Al. The Department of the Treasury's Appropriation Act (P.L. 104-52) was signed
November 19, 1995 and provided funds through September 30, 1996. As a result, the
Treasury did not shutdown operations during December-January. However, the Department
would have reviewed and revised bureau shutdown plans in the event that its appropriation
had not been signed; based on additional bureau information, consistent with the Attormey
General’s exceptions. In most cases, it's assumed that plan adjustments would have been as
a result of an additional review of functions necessary for a short period (a day or two)
versus a longer shutdown period.

The bureaus were notified that the shutdown plans were flexible documents, and that fine
tuning their plans to fit the particular circumstances of the shutdown, including length was
normal. The Department emphasized the importance of a phased plan that addressed both
short-term versus long-term shutdowns. Some bureaus, particularly IRS, set forth their
intent to review operations and provide adjustments if a shutdown lasted longer than a week.

Q2.  Please submit the numbers of persons furloughed in each agency during the
two shutdowns. For each function which was subject to furlough during the first shutdown,
but exempted from furlough during the second shutdown, please provide policy and legal
reasons supporting the decision to change the status of the functions.

A2. The Treasury Department was not required to shutdown operations during
December-January. During the November 14 - 19 shutdown the Treasury furloughed
approximately 108,500 out of 153,700 employees.

Q3.  Piease provide a report, by agency and by category, of all amounts and forms
of premium pay (overtime, night differential, weekend differential, etc.) that was paid to
agency employees who were furloughed during each shutdown.
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A3.  Amounts paid by Treasury Bureaus to furloughed employees for the
November 14 - 19 shutdown follow:

Sunday Night Law Enforcement

Bureau Overtime Differential | Differential Availability Pay
Internal Revenue $0 $3,321 $164,728 $0
Service
Alcohol, Tobacco, 0 0 0 29,213
and Firearms
Inspector General 0 0 0 6,000
Secret Service 307 0 20 1,092

Q4.  Please provide a report, by agency, of the numbers of furloughed employees
who filed for unemployment compensation during the shutdowns and the amounts paid to
agency employees. Please describe any costs that will be incurred by your Department as a
result of efforts to collect reimbursement of these payments after routine pay is restored.

A4.  The November 15th - 19th furlough was not long enough for employees to
qualify for unemployment compensation. With the exception of IRS, Treasury’s bureaus
have reported that there is no record of anyone filing for unemployment compensation.

Because of the nature of the IRS workforce (seasonal employees), IRS will not be provided
unemployment information until the Department of Labor’s report is available. The first
quarter report for 1995 becomes available in May 1996. This report provides a cumulative
amount of compensation paid from October 1, 1995 through December 31, 1995 and is not
broken down by pay period. The report provides names and SSNs but does not differentiate
between individuals who received unemployment because of the government shutdown from
those who were seasonal employees released on furlough.

Q5.  Please estimate the total costs to your agency associated with the interruption
of operations during November and December-January. Please provide descriptions of any
unusual costs imposed on the agency or other unanticipated consequences of these
interruptions of operations. Please provide, too, an estimate of any savings associated with
these interruptions.

AS5.  Estimated costs associated with the Departinent’s shutdown of operations for
the period November 15th - 19th are as follows:

(] $1,633,700 -- Costs of Developing Contingency/Shutdown Plans and
Designating and Notifying Employees.



Q6.

484

3

Amount includes the extraordinary costs associated with planning for and
implementing the shutdown, such as shutdown-related planning meetings and
briefings, costs of shutdown plan development, review and approval, providing
information and guidance to employees related to shutdown, and any
operational costs which would not have occurred but for shutdown.

$66,839,100 -- Salary & Benefits for those employees furloughed for
scheduled work hours and not worked.

$3,600 -- Lost Discounts/Payment Penalties.
$300,000,000 - 400,000,000 -- Lost Revenue.

Using a conservative methodology, we estimate that furloughs resulted in a
daily loss of between $75M and $100M through lack of enforcement actions
by the [RS, or between $300M and $400M during the four-day furlough
period. The IRS collects approximately $286 billion in taxes through direct
enforcement efforts. These taxes are not collected by voluntary compliance of
the tax laws by taxpayers; IRS staff is needed to enforce and ensure collection.

Please indicate the shutdowns’ impact on programs funded through trust funds,

fees, carry over funds, or other revenues not tied to annual appropriations. Please describe
any changes made in implementing these programs during the December-January shutdown.

A6.

Several bureaus were exempted from shutdown based on alternate funding

sources other than annual appropriations. These include the Office of the Comptroller of the
Currency; the Office of Thrift Supervision, the Bureau of Engraving and Printing, and the
Bureau of the Public Debt. The Federal Law Enforcement Training Center has been
appropriated some funds for FY 1996 that were available to be used to continue operations.
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Q7.  Please provide staffing levels for all public affairs offices in the Department
during the shutdown.

A7.  See chart below:

DEPARTMENT OF THE TREASURY

PUBLIC AFFAIRS STAFFING
During Furlough Period
Fiscal Year 1996

NUMBER OF EMPLOYEES
Bureau/Qrganization Name Total Furloughed
Departmental Offices...............cocococooi i 15 1
Treasury Forfeiture Fund... 0 0
Office of Inspector General. 0 0
Federal Law Enforcement Training Center.. 3 o]
Financial Management Service......... ... 3 1
Alcohol, Tobacco & Firearms. 7 6
U.S. Customs Service DTS TTUSTUROPON 19 19
Financial Crimes Enforcement Network...... [RURRRT TN 7 4
United States Mint............ : 3 2
Bureau of the Public Debt i 3 0
Bureau of Engraving and Printing 12 0
Internal Revenue Service. I 300 298
U.S. Secret Service...... i 14 0
Comptrolier of the Currency. .. | 6 0
Office of Thrift Supervision. ... ... . ... o e 6 [
!
TOTAL, PUBLIC AFFAIRS ...............ccc...... ! 398 341

Numbers are approximate. Treasury bureaus/organizations do nat necessarily have separate
Public Affairs offices. The Public Affairs function is often combined with Legislative/Congress-
ional/Media and correspondence functions
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Q8.  Please provide a report of the number and furlough status of Presidential
Appointees, noncareer Senior Executive Service personnel, and Schedule C appointees, by
agency, during each shutdown.

AB. The following reflects the number and furlough status, for those employees
within Treasury operations, that were subject to a shutdown during the November 15th - 19th
time frame.

Political
Appointees SES Schedule C
Total Number 17 38 42
Total Furloughed 0 16 28

Q9.  Please provide estimates of the numbers of employees and the amount of
accrued annual leave that will be restored by your Department as a result of employees
required to work during the second shutdown. Please describe any other effects that the
second shutdown will have on the administration of employees’ leave programs.

A9. None. The Department of the Treasury did not shutdown operations during
December - January.

Q10. Please explain the "partially excepted" category used in the Treasury
Department’s plan.

Al0. The category “partially excepted” referred to functional components of
Treasury as opposed to the status of individual employees. A number of employees working
in a "partially excepted” organization were classified as "excepted,” while a majority in the
same organization were in fact furloughed. For example, organizational components such as
Personnel, General Counsel, Information Systems, were classified in the "partially excepted”
category, and certain employees would be “"excepted" based on their actual workload
requirements.

QI1. What revisions or modifications did you require in plans submitted to your
office by the Treasury Department's component agencies?

All . The Department continually fine tuned the bureau shutdown plans before the
shutdown based on additional bureau information, but did so consistent with the Attorney
General (AG) exceptions. After the shutdown occurred there was some minor adjustments
made, primarily for Departmental Offices (DO), that were consistent with the AG opinion.
In all cases, these adjustments were due to an additional review of functions necessary for a
short period (a day or two) versus a longer shutdown period.
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Each bureau monitored their requirements and when a change was necessary brought
employees back to work. Justifications to do so were sent to the Department for review and
approval.

Q12. The plans of the IRS and Departmental offices contained notes that they either
couldn’t get down to 5% or retained employees would be around 5%. Did you establish a
standard to shutdown in the vicinity of 95% of non-law enforcement or extraordinarily
funded functions? What targets did you establish for component agencies?

Al12. The Department did not establish standards or targets for Treasury bureaus to
follow as to the number of "excepted” or "nonexcepted" employees that a bureau may or
may not have. The Department’s previous shutdown guidance had been issued in 1991 and
contained a requirement to justify both legally and programmatically those positions to be
retained whenever the number (not otherwise exempt because funding was available) retained
exceeded 5% the number of employees on board at the beginning of the shutdown.

The requirement was to ensure sufficient justification was provided to the Department for
review and approval of the shutdown plans. Thorough documentation on all "excepted”
functions was stressed. The Department wanted to ensure that plans clearly documented each
"excepted” function.

Treasury’s “excepted” activities were justified based on one or more of the following:

> those activities that have a continuing source of funding;
> those activities that are expressly authorized to continue even without funding;
> those activities that are authorized by necessary implication of, e.g., the need to

support, activities that continue under another authority, such as the FMS's
disbursement of benefit payments for the Social Security program, which has
continuing funding;

> those activities covered by limited authority to employ (although not pay for)
personal services for activities to the extent necessary to avoid "emergencies
involving the safety of human life or the protection of property;”

> those activities that are necessary to the discharge of the President’s constitutional
duties (although this category must be construed narrowly); and

> functions necessary for a short period in order to ensure an orderly shutdown of
operations.

"Excepted” activities were based on actual workload requirements. [t was anticipated that with the
passage of time, performance of activities that were “excepted” initially would no longer be
required. Also, activities initially shut down may become “excepted” because of changed
circumstances. In either case, only staff necessary to perform activities determined to be
"excepted” at that time were to report to duty.

Q13. During testimony the Subcommittee heard several examples of backlogs that would
accumulate for each day of a potential shutdown. Please provide the Subcommittee with an
inventory of the workload backlogs that your Department associates with the shutdowns. In light
of OPM’s January 17, 1996 guidance to restore all annual leave, please provide your management
plan for reconciling the accumulated leave and the workload backlogs that resulted from the
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furlough periods.

Al13. Examples of workload backlogs and impacts of the November 15th - 19th shutdown

follow:

Alcohol, Tobacco and Firearms:

LR I I N T T R R

8,000 special occupational tax returns not processed

720 excise tax returns not processed

200 letter responses not processed

85 original alcohol/tobacco applications and amended application not processed
85 alcohol/tobacco tax claims not processed

20 variance requests not processed

296 firearms/explosives license applications not processed

1,000 alcohol label/formula approvals not processed

171 Firearms import permits applications not processed

249 Firearms import documents not processed

900 National Firearms Act registrations went unprocessed

Delays in regulatory field inspections of alcohol and tobacco excise taxpayers and
firearms and explosives dealers.

Internal Revenue Service:

*

48,000 taxpayer telephone calls to Area Distribution Centers went unanswered,
delaying transmission of tax-related items; tax practitioners received their bulletins
at least one week late; printing contractor schedules were disrupted.

79,000 fewer 1040s were processed, of which 46,000 involved refunds; each center
reported an increase in the number and age of adjustments inventories; about 25,000
TeleTin calls requesting taxpayer identification numbers were not answered.

864 appeals cases were not resolved, prolonging the period of uncertainty for
taxpayers who filed appeals and possibly increased their tax bills as interest
continued to accumulate dusing the shutdown period.

Delays in responding to taxpayer inquiries contributed to a backlog in other work
such as issuing private letter rulings, technical advice memoranda and other
correspondence. Delays were also experienced in responding to Congressional
requests for information; providing legal opinions affecting legislative proposals;
responding to FOIA requests and pending investigations; tax and general litigation
cases not closed; and in providing counsel to other areas and activities of the
Internal Revenue Service (e.g. Tax System Modernization). Taxpayers did not
receive advice requested through formal conferences or by phone; one regulatory
hearing was postponed; and approvals were delayed in about three Criminal
Investigator undercover investigations.

Approximately 66,000 Automated Collected System (ACS) incoming calls went
unanswered; taxpayers and third parties were unable to reach ACS employee
assistors. Additionally, 42,000 outgoing ACS calls were not made, resulting in
additiona!l interest due.

Walk-in Assistance: 60,000 walk-ins were unable to obtain assistance; 17,000 were
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unable to get forms/publications at walk-in locations. Requests for assistance during
this period are traditionally more account-related, and it may be concluded that
some taxpayers could incur interest/penalty costs due to this occurrence.

Treasyry-wide:
* Vendors performing services under contract were affected. In one instant, an

equipment vendor called several times, angered and confused about whether
payments would be made. The vendor was not reassured when the payment
procedure was explained, expressing lack of trust in the Government.

* Payments were delayed for many contracts across Treasury because contract
technical representatives and contract specialists were on furlough.

U.S. Customs:
* An aircraft maintenance contractor expressed concern about delays affecting his

ability to perform work. The issue of non-payment placed a strain on the Customs
Service's relationship with their contractors and placed a large administrative burden
on procurement personnel in processing equitable adjustments for these contracts.

* The shutdown created a large backlog of correspondence with Congress on
constituent related issues and in communicating with the trade community and
Customs field employees.

* In Saudi Arabia, the shutdown caused an interruption in training courses for 21
Saudi Arabian Customs Officers and resulted in sizable extra per diem them costs
for the Saudi Arabian government. The shutdown also caused the cancellation of a
TDY to Saudi Arabia funded by that government.

* Customs was scheduled to give a presentation at a trade association annual meeting,
and had to cancel, as did other Government speakers. This left the customer with
no Government speakers, and they had to scramble to fill the time slots.

* The Customs Service was unable to respond to overseas cables requesting
information to pass through the State Department on to other countries.
* Phone calls from the public and foreign customs adininistrations were not answered.

E.g., Since our import specialists in the field were not working, customers were
not able to obtain answers on technical and policy questions in a wide variety of
areas, including entry operations, drawback, value, AD/CVD, etc. E.g., the trade
community was not able to obtain information from furloughed staff. Many
first-time importers’ calls went unanswered. Importers and attorneys calling for
status updates of projects were not able to receive information.

* Drawback claims were not input to provide requests for accelerated payments to
claimants .

Financial Management Service:

* Due to furloughs of physicians at some of the federal clinics, some required
employee physical exams and applicant exams were cancelled or rescheduled.
Phone calls related to the Report on Receivables Due from the Public, Report on
Guaranteed Loans, and Civil Monetary Penalties Report were received each day
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during the furlough. Credit agencies considered year-end reporting an essential
function and were upset to find that the Financial Management Service, the lead
agency for collecting and consolidating the year-end debt collection reports for

OMB, did not have essential staff to answer questions and provide assistance.

U.S, Mint:
* Processing of mutilated and uncurrent coin at the Philadelphia, Mint was suspended.

Because of the shutdown, the mutilated uncurrent Department, who redeems all
condemned coins for the Treasury Department was unable to process returns, from
banks and other institutions. All major redemption customers were notified not to
return any coins. Many calls were received expressing dissatisfaction.
Approximately forty jobs (or customers) went unprocessed creating a one week
backlog processing customer orders. The only possible way to catch-up and avoid
customer complaints is to work overtime at an estimated cost of $4,000.00 (25
Mondays of overtime).

Where possible workload backlogs are/will be addressed through overtime, work
prioritization and other means.



GOVERNMENT SHUTDOWN II

THURSDAY, DECEMBER 14, 1995

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:10 p.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Bass, Burton, Morella, and
Moran.

Ex officio present: Representative Clinger.

Staff present: George Nesterczuk, staff director; Ned Lynch, pro-
fessional staff member; Caroline Fiel, clerk; Cedric Hendricks, mi-
nority professional staff; and Elisabeth Campbell, minority staff.

Mr. Mica. I would like to call this meeting of the House Civil
Service Subcommittee to order.

Today’s hearing deals with the government shutdown, and we're
going to hear some of our colleagues, Members of Congress, on a
vast array of proposals, dealing with their various suggestions and
approaches to handling the shutdown. I have an opening state-
ment, and I believe our ranking member does. We will start with
that and welcome our witnesses.

This afternoon we will really continue the subcommittee’s over-
sight hearings on the administration shutdown of government oper-
ations during a lapse of appropriations. Last week the subcommit-
tee heard nine administration witnesses describe their plans and
their oversight of agencies’ operations for the past shutdown and
their preparation.

On Tuesday, four participants in that hearing wrote a letter to
the President. We informed him, in part, of our conclusion, which
is that the implementation of the shutdown was unnecessarily se-
vere and some of the closings we found unjustified, even within the
strictest requirements of existing law.

The testimony presented by senior officials of the largest govern-
ment agencies demonstrated, in fact, that interruption of benefits
and services could have continued, and that discrepancies occurred
in the continuity of operations essential to human lives and safety.

We are pleased, however, that the administration has responded
to many of the concerns we raised last week. The Office of Manage-
ment and Budget has directed agencies to submit revised shutdown
plans by December 10, we were told. On Tuesday, the administra-
tion announced that the Social Security Administration and the
Department of Veterans Affairs would retain many employees who

(491)
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had been furloughed on November 14. This is a welcome step to-
ward a more cooperative approach to meet the needs of the Amer-
ican people and some of the Americans who most need the services
of the Federal Government.

However, I am somewhat dismayed that several agencies have
failed to provide OMB with an update of their plans for more or-
derly action, should another shutdown occur, and that could hap-
pen within the next 24 or 48 hours. Also, I am discouraged to find
that OMB has failed to provide this subcommittee with revised
shutdown plans, as we requested.

Tomorrow, as we all know, another continuing resolution will ex-
pire. If no progress is made on the budget issues, we could once
again see a disruption of some of our Federal Government services.
I wish that I could be more optimistic about the prospects for the
next few days, but the threatening tone of a letter from which I
will quote, entitled, “Open Letter to Federal Employees,” of Novem-
ber 22, signed by the President and the Vice President, does cause
me some serious concern.

This letter was brought to my attention by my fellow Florida col-
league, Representative Dave Weldon. When he first saw the letter,
he thought it was a hoax and called the White House to verify its
authenticity. Let me read a few sentences that reflect the
confrontational approach the administration has taken.

The President and Vice President wrote, “We can’t promise you
that your jobs and your lives won't be interrupted again. Too much
is at stake for America. If you are held hostage again, we know
that you would not want us to forfeit the nation’s future as ran-
som.”

[The letter referred to follows:]
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Open Letter to Federal Employees
rom
President Clinton und Vice President Gure

We are proud of the pecple who werk for the fedzral government. Any Fornne 100
company would be lucky to have such a work force. Your work makes all Ameriuns
more safe free, and prosperous. We are glad von are all back on the job.

We kuow it hasn't been easy fur vou, wondering when and if you would get your next
pay check.  And many of you had to bear the indignity of being called “non-essential,”
~— some by goveruncnt critics, some even by ywui own supurvisors. Calling
turuuglied workers non-essential is decply otfensive and just plain wrong. The law
forved us lo fudough 800,000 workers whose jubs were not of an emergeocy nuture.
The law gays nothing about “essential.”

Nu ane could say that medioal reseurch is non-essential. Or helping Americans go to
college. Or rekabilitating & million Jisabled Americans. Or supporting the widows
and orphans of veterana, Or keeping aur drinking water safc. Or resruiting new
volunteers for the anmed forces. Or any of the long list of essential government
activities that had to be temporanly suspended. [n the shost term, they were not
emergeucies, 5o the law prohibited them. Bur thev remain clearly cyseatial.

You el hoow that the law under whivh most of the govemment i3 operuling expires
on December 15th, and the debate that led o the November shut down is not Sver.
We can't promise you that vour jobs and your lives won’t be intcrrupted again. Too
much is ut stake for America. If you are held hosmge again, we know you would not
want us to forfeit the ration’s future as ransom.

Soumti] this issuc is settled the way we settle great issues in a democracy — through
peaceli! debate a0d compromise  you remain good people eanght in what Churchill
cailed “the worst system of government deviscd by the wit of man, except for all the
others.” And wlien it ts setlcd, ‘t is you federal wurkena who will (e again carry
out the will of the peuple. who wili unce again make it pussible for America (o be the
wiper We salute vou. and we thank you.

(signec) {signed)
Bill Clinton Al Gore

November 22, 1993
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Mr. MicA. This message implies a threat of a shutdown of the
government once again, and I confess to growing a bit weary of the
rhetoric of this excess. The administration has consistently and
needlessly exaggerated the potential adverse effects of a shutdown.
Our last hearing demonstrated that they have actually more discre-
tion in keeping truly essential functions open than they, in fact,
used the last time. Their challenge is to use this discretion wisely
at this time.

Last week, we heard administration witnesses describe their im-
plementation of the most recent shutdown. Today, we will hear, as
I said, Members of Congress address their assessments of these
events and discuss their various legislative proposals to remedy
some of the problems associated with the shutdowns.

I am pleased, also, that T have heard from leadership that they
are willing to proceed and try to adopt some remedies, if there can
be some consensus gained in making certain that we do have a rea-
soned and a unified approach, at least from the Congress, in trying
to ensure that some of these essential services continue and, in
fact, the spirit and the intent of the law is carried out.

[The prepared statement of Hon. John L. Mica follows:]
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Opening Statement of the Honorable John L. Mica
Chairman, Civil Service Subcommittee

Government Shutdown I1
December 14, 1995

Good aftemoon, and welcome to this continuation of the Subcommittee’s oversight
hearings into the Administration’s shutdown of government operations during a lapse of
appropriations. Last week, the Subcommittee heard nine Administration witnesses describe their
plans and oversight of agencies’ operations.

On Tuesday, four participants in that hearing wrote a letter to the President. We informed
him -- in part -- “Our conclusion . . . is that your implementation of this shutdown was
unnecessarily severe, and some of the closings were unjustified, even within the strictest
requirements of the law. The testimony presented by senior officials of the largest government
agencies, . . . demonstrated interruptions of benefits and services that could have continued and
discrepancies in the continuity of operations essential to human lives and safety.”

We are pleased that the Administration responded to many of the concerns we raised last
week. The Office of Manag and Budget di d agencies to submit revised shutdown
plans by December 10. On Tuesday the Administration announced that the Social Security
Administration and Department of Veterans Affairs would retain many employees who were
furloughed on November 14. This is a welcome step toward a more cooperative approach to
meet the needs of the American people.

We are concerned, however, that the Administration has not yet provided copies of the
revised shutdown plans to the Congress as we requested last week. Tomorrow, another
continuing resolution will expire. If no progress is made on the budget issues, we could again
see a disruption of government services. | wish that I could be more optimistic about the
prospects for the next few days, but the threatening tone of the “Open Letter to Federal
Employees” of November 22 that was signed by the President and the Vice President causes me
concern.
This letter was brought to my attention by my Florida colleague, Dave Weldon. When he
first saw the letter, he thought it was a hoax and called the White House to verify its authenticity.
Let me read a few sentences that reflect the conf ional approach the Administration has
taken.
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The President and Vice President wrote, “We can't promise you that your jobs and your
lives won’t be interrupted again. Too much is at stake for America. If you are held hostage
again, we know that you would not want us to forfeit the nation’s future as ransom.”

This message implies a threat to shut down the government again, and I confess to
growing a bit weary of the rhetorical excesses. The Administration has consistently and
needlessly exaggerated the potential adverse effects of a shutdown. Our last hearing
demonstrated that they have more discretion in keeping trully essential functions open than they
used last time. Their challenge is to use this discretion wisely.

Last week, we heard Administration witnesses describe their implementation of the most
recent shutdown. Today, we will hear Members of Congress address their assessments of these
events and discuss legislative proposals to remedy some of the problems associated with these
shutdowns.
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Mr. Mica. Our first panel this afternoon includes Members re-
flecting concerns of other jurisdictions in Congress. We will hear
from Spencer Bachus of Alabama, of the Banking Committee; Mr.
Peter Hoekstra of Michigan, who chairs the Oversight and Inves-
tigations Subcommittee of the Committee on Economic and Edu-
cational Opportunities; Mr. Ken Calvert of California, who chairs
the Resources Committee Subcommittee on Energy and Mineral
Resources; and Mr. J.D. Hayworth of Arizona, one of our distin-
guished first-term members.

We will also hear from other Members. This issue has attracted
a great deal of attention. I believe the second panel will include
some of the other Members who want to comment on the impact
of the shutdown on Federal employees. Our witnesses include Mr.
Joe Barton of Texas; Mr. Glen Browder of Alabama; Mr. George
Gekas of Pennsylvania; Mr. Steny Hoyer of Maryland; Mrs. Karen
McCarthy of Missouri. And we also have a request to testify from
Mr. Sonny Bono, the honorable gentleman from California, and Mr.
Dan Burton, from Indiana.

Now, I am pleased to recognize the ranking member of our sub-
committee, who has provided tremendous leadership on this issue
and other issues before the Civil Service Subcommittee, and has
also requested that we take some action. In fact, some of the action
we've done together has resulted, I believe, in some positive
changes in the way the shutdown will occur, if it does, in fact,
occur. And I thank him for his cooperation and leadership.

Mr. Moran, you are recognized for an opening statement.

Mr. MORAN. Thank you, Mr. Chairman.

I think the government shutdown was grossly irresponsible. It
was short-sighted. At best; it was politically motivated and kind of
a nutty thing to do. Now, we may not all agree with that conclu-
sion, but what we’re going to try to do is to see where we can reach
some agreement to avert what was a real crisis that I think the
Congress has to assume the greatest amount of responsibility for,
because the fact is, we didn’t get the appropriations bills even to
the President in a timely manner.

And that’s what it’s all about. It’s the appropriations process get-
ting concluded in a timely manner, so that the agencies have their
money by October 1. The fact that they did not meet that, in mid-
November, we had to tell 800,000 Federal employees, after they
had already come to work, to go back home, and to delineate them
between those who were considered essential and nonessential,
which was a fairly arbitrary distinction, in many cases.

We can't let a recurrence of that happen this time, if there is to
be a shutdown. I don’t think there should be a shutdown, but it
would behoove us to go on that assumption, because stranger
things have certainly happened this year.

So what we ought to be able to agree on is, No. 1, it was a ter-
rible use of taxpayers’ money to pay Federal employees for not
working. For 4 days, Federal employees had to stay at home, were
told to stay at home, when they wanted to be at work, and then
we reimbursed them. I'm glad we reimbursed them. I have no prob-
lem, obviously, with the Speaker’s commitment to reimburse them,
which he made good on at the first legislative opportunity. But
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those Federal employees should have been earning their pay. They
wanted to, and I think the American people needed them to.

So the first thing we ought to do is to figure out a way to keep
Federal employees on the job, and earning their pay. Then the sec-
ond thing that we ought to do is to come up with a more reasonable
distinction, if there is to be some criteria, in terms of who should
get reimbursed.

Now, my legislation would simply keep people on the job and
then reimburse them as soon as funds became available. In other
words, it would do what we did the last time, except that the tax-
payers would not be paying out $750 million for work not per-
formed. We have brought out in these hearings how unfair it was,
as well, for some people to be on the job doing the work that they
were charged to do but also the work of their colleagues who were
not on the job, and then getting paid exactly the same.

Now, my legislation to do that, H.R. 2184, has been referred to
the Government Reform and Oversight Committee. There is almost
identical legislation that Congressman Gekas from Pennsylvania
has introduced in previous sessions that has been referred to the
Appropriations Committee.

I would hope that we could move in an expeditious way so that
we could get some legislation on the books, particularly given the
fact that this is Christmas time, so that we would not be punishing
Federal employees for the inability of the Congress to get its job
done. And I don’t care if we blame the entire government, the exec-
utive branch, the judicial branch, whomever, but the point is that
we ought not use Federal employees as pawns in what is essen-
tially a political problem.

So, with that, I'm going to suggest that we find a way to bring
this correctiv