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WATER USE PRACTICES ON BUREAU OF 
RECLAMATION PROJECTS 

TUESDAY, JULY 19, 1994 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON NATURAL RESOURCES, 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:51 a.m. in room 
1324, Longworth House Office Building, Hon. George Miller (chair­
man of the subcommittee) presiding. 

STATEMENT OF HON. GEORGE MILLER 
Mr. MILLER. The Subcommittee on Oversight and Investigations 

will come to order for the purposes of conducting a hearing on 
water use practices on Bureau of Reclamation projects. 

In particular, the practice known as "water spreading'' will be 
discussed this morning. Water spreading is best known and has 
been investigated most aggressively in the Pacific Northwest and 
I think that is reflected in today's witness list. 

There are many definitions and perceptions of water spreading 
and the practice takes many forms. In general, the term "water 
spreading'' refers to any number of ways in which the Bureau of 
Reclamation project water is delivered to lands that are not legally 
eligible to receive project water. 

Each Bureau project has its own unique history and was built to 
serve a certain set of circumstances and to meet special needs. All 
of the projects in the 17 Reclamation states share the common 
foundation of Reclamation law. These projects were constructed 
with Federal tax dollars to make water available for specific pur­
poses under specific conditions. If conditions for project water users 
change, then there are opportunities to revise water delivery repay­
ment contracts with the United States or to change the law. 

Reclamation laws and Bureau projects do not convey special 
privileges to anybody. There are no special licenses in the Reclama­
tion program. There are no special opportunities for those who 
might wish to receive special treatment or to carve out special ar­
rangements as a matter of convenience. 

Abuses to the acreage limitation provisions of the Reclamation 
law have been thoroughly documented by this committee, and Con­
gress has responded to those abuses with changes in the law. It is 
the intent ~d responsibility of this committee to carefully consider 
other situations which may constitute abuses or violations of Rec-

(1) 



2 

lamation law and to consider further changes to the law if it is ap­
propriate. 

[Prepared statement of Mr. Miller follows:] 
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Statement of Congressman George Miller 

July 19, 1994 

The purpose of this hearing of the Subcommittee on 

Oversight and Investigations is to receive testimony on 

various water use practices on Bureau of Reclamation 

projects. 

In particular, the practice known as "water spreading" will 

be discussed this morning. Water spreading is best known 

and has been investigated most aggressively in the Pacific 
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Northwest, a fact obviously reflected by this morning's 

witness list. 

There are many definitions of "water spreading", and the 

practice apparently takes many forms. In general, the term 

"water spreading" refers to any number of ways in which 

Bureau of Reclamation project water is delivered to lands 

that are not legally eligible to receive project water. 
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Each Bureau project has its own unique history and was 

built to serve a certain set of circumstances, and to meet 

special needs. However, all of these projects in the 17 

Reclamation states share the common foundation of 

Reclamation law. These projects were constructed with 

federal tax dollars to make water available for specific 

purposes under very specific conditions. If conditions for 

project water users change, there are opportunities to 

revise water delivery or repayment contracts with the 

United States, or to change the law. 
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Reclamation law and Bureau projects do not convey special 

privileges on anybody. There are no special licenses in the 

Reclamation program, and no special opportunities should 

be granted to those who might wish to receive special 

treatment or carve out special arrangements as a matter of 

convenience. 

Abuses to the acreage limitation provisions of Reclamation 

law have been thoroughly documented by this Committee, 

and Congress has responded to those abuses with changes 
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to the law. It is the intent and responsibility of this 

Committee to carefully consider other situations that may 

constitute abuses or violations of Reclamation law, and to 

consider further changes to the law if that is appropriate. 

I welcome the opportunity of hearing from our witnesses 

this morning. 
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Mr. MILLER. I welcome the opportunity to hear from our wit­
nesses. First, however, member statements will be inserted into the 
record. 

[Prepared statements of Mr. Smith and Mr. Hansen follow:] 
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TESTIMONY OF CONGRESSMAN JAMES HANSEN) 
BEFORE THE SUBCOMMITTEE 

ON OVERSIGHT AND INVESTIGATION 
JULY 19, 1994 . 

MR. CHAIRMAN, TODAY WE WILL HEAR TESTIMONY ON 

WATER USE PRACfiCES ON BUREAU OF RECLAMATION 

PROJECTS KNOWN AS "WATER SPREADING." I HAVE SEVERAL 

CONCERNS REGARDING THIS ISSUE. 

FIRST, THERE ARE MANY PROJECTS THAT ARE 

PRESENTLY CONSIDERED MODEL PROJECTS. THESE PROJECTS 

ARE WELL PLANNED AND SERVE CUSTOMERS CULINARY, 

IRRIGATION, SECONDARY AND INDUSTRIAL WATER NEEDS. IT 

IS MY CONCERN THAT PROJECTS AND RECLAMATION HAVE 

HAD A GOOD WORKING RELATIONSHIP AND THAT THE OVER­

SIGHT RELATIONSHIP MAY BE JEOPARDIZED BY 

RECLAMATION CLAIMING A "LACK OF AUTHORITY" TO GIVE 

SUCH DIRECTION. 

SECOND, THERE HAS BEEN DISCUSSION UNDER THE 

WATER SPREADING POLICY THAT ALL PARCELS IRRIGATED 

WHICH ARE FIVE ACRES OR LESS MAY BE CONSIDERED M & I 

USE REGARDLESS OF ACTUAL USE, UNLESS A CERTAIN 

INCOME THRESHOLD FOR AGRICULTURAL IRRIGATION IS 
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MET. ALSO, LANDS ONCE IRRIGATED FOR CROPS WHICH ARE 

NOW SMALL RESIDENTIAL/PASTURE UNITS, GOLF COURSES, 

CEMETERIES OR OTHER USES WILL BE CONSIDERED M&I USE 

AND BE UNAUTHORIZED. RECLAMATION ANTICIPATED AND 

PLANNED THIS CONVERSION FROM AGRICULTURAL TO M&I 

USE AND BE UNAUTHORIZED. RECLAMATION ANTICIPATED 

AND PLANNED THIS CONVERSION FROM AGRICULTURAL TO 

M&I USE FROM THE BEGINNING OF MANY PROJECTS. 

SECONDARY IRRIGATION WATER SYSTEMS WERE ORIGINALLY 

BUILT BY RECLAMATION FOR USE OF AGRICULTURAL WATER. 

LANDS CURRENTLY BEING SERVED WATER BY THE 

DISTRICT MAY BE RULED AS "UNAUTHORIZED LANDS." I 

BELIEVE THAT A WATER SPREADING POLICY SHOULD BE 

SUFFICIENTLY PROGRESSIVE AS TO ALLOW A COOPERATION 

BETWEEN DISTRICTS AND RECLAMATION TO OBTAIN 

NECESSARY AUTHORIZATIONS FOR CONTINUED USE OF 

WATER ON ''tJN'AUTHORIZED LANDS," WHERE PRACTICAL. 

TECHNOLOGY ADVANCES IN IRRIGATION AND LAND USE HAVE 

ALWAYS ENCOURAGED RECLAMATION AND WOULD SEEM 

IRRESPONSIBLE NOW TO IGNORE THIS EMPHASIS AND NOT 

TRY TO FIRST HELP BEFORE PENALIZING THE WATER USERS. 
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WATER SPREADING HAS PROBABLY OCCURRED TO SOME 

EXTENT IN MANY DISTRICTS. IN MOST CASES THIS HAS BEEN 

DONE IN GOOD FAim AND OFTEN RELYING ON THE BUREAU 

OF RECLAMATIONS DIRECTION. A PRACTICAL AND LOGICAL 

WATER SPREADING POLICY IS POSITIVE, BUT I AM 

CONCERNED THAT mE POLICY SHOULD NOT BE USED AS A 

MEmOD OF TAKING WATER AWAY FROM RECLAMATION 

PROJECTS AND REALLOCATE SUCH WATER FOR OrnER USES. 
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STATEMENT OF CONGRESSMAN ROBERT F. (BOB) SMITH 
OVERSIGHT AND INVESTIGATIONS SUBCOMMITTEE 

WATER SPREADING ON BUREAU OF RECLAMATION PROJECTS 
JULy 19, 1994 

1324 LONGWORTH HOB 

Mr. Chairman, 

Thank you for holding this hearing today on the issue of water spreading. 

It seemed that everywhere I went in Oregon over the July 4th recess, 
farmers were concerned about water spreading. They are concerned 
because they believe that the Bureau of Reclamation is going to pursue a 
policy that will take away their water. 

The farmers in Oregon who use Bureau P-rojects believe we can work out a 
solution to this issue, but that they don't want to shoulder all the financial 
burden for something the Bureau has helped perpetuate. 

They also know that a waterspreading policy that may work in Oregon, 
probably will not work in other reclamation states. This issue is far too 
complex to issue a blanket policy.\ Just ask Secretary Babbitt what happens 

(
when you try to dictate a grazing policy with national standards and L guidelines. Maybe it's time that this Administration learn from its mistakes.f 

Yes, there are some individuals who are willfully and unlawfully using 
federal project water. But these are isolated cases that can be dealt with 
swiftly by the Bureau. If this Administration wants to exploit this issue so 
that th;-, on the w~ncludes small irrigators, I think they have badly 
miscalcu ated again. 

Shutting down the federal timber program and pricing the small cattle 
rancher off the land is one thing, taking away people's water is something 
else altogether, particularly when the Bureau of Reclamation has been a full 
and willing participant. -

The Bureau of Reclamation has noted that irrigation of unauthorized land 
typically occurs through slow, gradual changes and is not readily apparent 
because additional water is not used. 
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They also concede that it may be impossible as a practical matter to avoid 
irrigating small tracts of lands that are not initially eligible for irrigation. 
So let's be straight about what is happening here. It's not a conspiracy by 
farmers to bilk the taxpayers, but rather a complex situation that has 
evolved since we reclaimed the arid west. 

It's unfortunate that the Inspector Generals report we will hear about today 
won't really give us an accurate picture of the situation. In fact, this report 
contains numbers about losses to the Treasury from waterspreading that are 
about as accurate as Italy's last penalty kick in the World Cup soccer match. 
That is, they are way off the mark. The water users have made a much 
greater financial contribution than the Inspector General has given them 
credit for. I hope today we can clear up the IG's distortions. 

Mr. Chairman, I am confident that we can work out a waterspreading policy 
that will protect everyone's interest without destroying small agricultural 
producers that depend on Bureau water. I look forward to the testimony 
we will hear today. 
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Mr. MILLER. Congressman Crapo, welcome to the committee. We 
look forward to your testimony. 

STATEMENT OF HON. MICHAEL CRAPO, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF IDAHO 

Mr. CRAPO. Thank you, Mr. Chairman. And I do have written re­
marks which I would like to submit for the record. 

Mr. MILLER. Without objection. 
Mr. CRAPO. Mr. Chairman, thank you for allowing me to testify 

before the subcommittee. I recognize the heavy schedule that we 
are all trying to keep these days. So I will not go through all the 
remarks that I submit. 

But I do want to make one point very forcefully. In the past, 
Congress has repeatedly demonstrated a sensitivity to the need for 
stability to the western States for the regulation of their water sup­
plies by deferring to State law. However, this year we have seen 
repeated challenges to that principle of acquiescing to State water 
management. In fact, this is the third time this month that I have 
testified before a congressional committee concerning potential Fed­
eral intrusion into Idaho sovereignty over its water. 

I am deeply concerned that the present administration and, in 
some cases, others are setting the stage for ignoring long-estab­
lished statutory provisions concerning State water rights and State 
water contracts. The traditional means for resolving water disputes 
seem to be being undercut. Currently, the Endangered Species Act, 
the Clean Water Act, Salmon Recovery Plans, Rangeland Reform, 
and proposed wilderness legislation and others are just a few of the 
current vehicles that are being used to erode State sovereignty over 
water. 

It is imperative that States maintain sovereignty over manage­
ment and control of their water and reserve systems. All rights to 
water or reservations of rights for any purposes in the State of 
Idaho should be subject to the substantive and procedural laws of 
the State of Idaho, not the Federal Government. 

Being a semi-arid State, Idaho's growth and development has 
been intimately linked to, and sometimes totally dependent upon, 
water and its variable ability. Unfortunately, the activities of many 
now threaten the future of Idaho's agricultural community, particu­
larly that segment depending on irrigation water from Federal rec­
lamation projects. 

Water spreading has, in many cases, been accomplished by the 
acquiescence, permission, and encouragement of the Bureau of Rec­
lamation and for reasons of basic fairness, the Bureau should not 
now seek to reverse what it has allowed in the past. 

More importantly, under Section A of the Reclamation Act, State 
law is to govern the distribution of water from Federal reclamation. 
As a result, the pending Snake River adjudication in Idaho, which 
will resolve the issues of irrigated acres of water conserved through 
increased efficiencies, wiH be conclusive on the issue of water 
spreading. 

The point that I want to make, Mr. Chairman, and Members of 
the committee, is that although we may need to look at some of the 
issues relating to water spreading and exactly how they have 
evolved over time, many now are saying that the water spreading 
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issue should lead to the Federal Government through the Bureau 
of Reclamation trying to recoup water which has been spread 
through increased irrigation efficiencies or other practices and then 
allocate the uses of that water to other Federal purposes. 

The point I make is that it is State law, substantive and proce­
dural, which determines the allocation and use of water, even 
water from these Federal projects. And we have a system in 
Idaho-there are systems in other States-for determining what 
the usage of water should be, and in Idaho the basic concept is first 
in time, first in right. 

There are senior appropriators and junior appropriators, all who 
wait to have their share under Idaho's laws which have been estab­
lished to determine the usage of this water to have their oppor­
tunity to have access to it. That is not to say that any particular 
interest or any particular use should be avoided. It is to say that 
the government entity making these decisions should be the States 
not the Federal Government. 

I hope that as this committee and as the Bureau of Reclamation 
looks at this issue, it will not forget the important principle of 
maintaining the proper boundaries between the Federal and State 
governments in terms of allocation and use of water. 

Thank you, Mr. Chairman. 
[Prepared statement of Mr. Crapo follows:] 
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MR . CHAIRMAN, THANK YOU FOR ALLOWING ME TO TESTIFY BEFORE YOUR 

SUBCOMMITTEE TODAY. DUE TO THE AGGRESSIVE SCHEDULE OF THE 

SUBCOMMITTEE, I WILL KEEP MY REMARKS BRIEF. 

IN THE PAST, CONGRESS I~ REPEATEDLY DEMONSTRATED A SENSITIVITY TO 

THE NEED FOR STABILITY IN THE WESTERN STATES' REGULATI ON OF THEIR 

WATER SUPPLIES BY DEFERRING TO STATE LAW. HOWEVER , THIS 

ADMINISTRATION HAS RE PEATEDLY CHALLENGED THE PRINCIPLE OF STATE 

WATER MANAGEMENT . 

THIS IS THE THIRD TIME WITHIN A MONTH THAT I HAVE TESTIFIED BEFORE. 

CONGRESSIONAL BODIES CONCERNING FEDERAL INTRUS I ON INTO IDAHO'S 

SOVEREIGNTY OVER ITS WATER . I AM DEEPLY CONCERNED THAT THE PRESENT 

ADMINISTRATION AND SOME IN CONGRESS ARE SETTING THE STAGE FOR 

IGNORING LONG ESTABLISHED STATUTORY PROVISIONS CONCERNING STATE 

WATER RIGHTS AND STATE WATER CONTRACTS. 

THE TRADITIONAL MEANS FOR RESOLVING WATER DISPUTES SEEMS TO HAVE 

BEEN ABANDONED . 
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THE ENDANGERED SPECIES ACT, THE CLEAN WATER ACT, SALMON RECOVERY 

PLANS, RANGELAND REFORM, AND PROPOSED WILDERNESS LEGISLATION ARE 

JUST THE CURRENT VEHICLES BEING USED TO ERODE STATE SOVEREIGNTY 

OVER ITS WATER. IT IS IMPERATIVE THAT STATES MAINTAIN SOVEREIGNTY 

OVER MANAGEMENT AND CONTROL OF THEIR WATER AND RIVER SYSTEMS. ALL 

RIGHTS TO WAT~R OR RESERVATIONS OF RIGHTS FOR ANY PURPOSE IN THE 

STATE Op IDAHO SHOULD BE SuBJECT TO THE SUBSTANTIVE AND PROCEDURAL 

LAWS OF THE STATE OF IDAHO, NOT THE FEDERAL GOVERNMENT. 

BEING A SEMI-ARID STATE, IDAHO'S GROWTH AND DEVELOPMENT HAS BEEN 

INTIMATELY LINKED TO, AND ALMOST TOTALLY DEPENDENT UPON, WATER AND 

ITS AVAILABILITY. UNFORTUNATELY, THE ACTIVITIES OF THE CURRENT 

ADMINISTRATION THREATEN THE FUTURE OF IDAHO'S AGRICULTURE 

COMMUNITY, PARTICULARLY THAT SEGMENT DEPENDING UPON IRRIGATION 

WATER FROM FEDERAL RECLAMATION PROJECTS. 

WATER SPREADING HAS, IN MANY CASES, BEEN ACCOMPLISHED THROUGH THE 

ACQUIESCENCE, PERMISSION AND ENCOURAGEMENT OF THE BUREAU OF 

RECLAMATION. FOR REASONS OF BASIC FAIRNESS, THE BUREAU SHOULD NOT 

NOW SEEK TO REVERSE WHAT IT HAS ALLOWED IN THE PAST. 

UNDER SECTION 8 OF THE RECLAMATION ACT, STATE LAW IS TO GOVERN THE 

DISTRIBUTION OF WATER FROM FEDERAL RESERVOIRS. AS A RESULT, THE 

PENDING SNAKE RIVER BASIN ADJUDICATION, WHICH WILL RESOLVE THE 

ISSUE OF EXPANDING IRRIGATED ACRES OF WATER CONSERVED THROUGH 

INCREASED EFFICIENCIES, WILL BE CONCLUSIVE ON THE ISSUE OF WATER 

SPREADING. 
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THE BUREAU SHOULD GIVE DEFERENCE TO STATE LAW WITH THE MCCARREN ACT 

ADJUDICATION. 

THE BUREAU HAS INDICATED THAT INCIDENTAL WATER SPREADING, OR THE 

IRRIGATION OF SMALL AREAS OF LAND THAT WERE NOT CLASSIFIED AS 

IRRIGABLE BUT HAVE BECOME IRRIGABLE BECAUSE OF INCREASED 

EFFICIENCIES SUCH AS SPRINKLERS, WOULD NOT BE A PROBLEM. 

IF THIS IS THE CASE, THE NECESSARY MINOR CONTRACT CHANGES SHOULD BE 

MADE BY ADDENDA TO FORMALLY RECOGNIZE THE . PRACTICE-- -WITHOUT 

OPENING UP THE ENTIRE CONTRACT OF THE NEPA PROCESS AND OTHER 

CHANGES THAT MIGHT BE ON THE BUREAU'S AGENDA . 

IT IS BURDENSOME TO REQUIRE IRRIGATION DISTRICTS AND CANAL 

COMPANIES THAT HAVE CONTRACTS WITH THE BUREAU TO PAY THE COSTS OF 

CONDUCTING WATER SPREADING SURVEYS. THIS SHOULD BE THE 

RESPONSIBILITY OF THE BUREAU. IN ADDITION, THE BUREAU SHOULD HAVE 

SOME REASON TO BELIEVE THAT A DISTRICT IS ENGAGING IN WATER 

SPREADING BEFORE CONDUCTING A SURVEY. 

FINALLY, THE BUREAU HAS NOT PROVIDED A JUSTIFICATION FOR ATTEMPTING 

TO ADOPT THIS POLICY CHANGE WITHOUT GOING THROUGH THE RULEMAKING 

PROCESS. THE REASONING, IF ANY EXISTS, NEEDS TO BE MADE CLEAR. 

THE CURRENT STRATEGY OF ADOPTING A POLICY IN THE PACIFIC NORTHWEST 

REGION AND THEN EXTENDING IT WESTWIDE IS LESS THAN A FULL AND OPEN 

PROCESS. A WESTWIDE RULE, PROPOSED IN THE FEDERAL REGISTER SHOULD 

BE MADE AVAILABLE FOR COMMENT BEFORE ANYTHING IS FINALIZED OR 

ADOPTED. 
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Mr. MILLER. Thank you. Let me just discuss two questions that 
you raise in your testimony. 

In each of our States, the governing provisions of State law with 
respect to State water and their permits and/or the contract under 
which Federal projects are governed is different. Let me just ask 
a couple of questions. Again, I don't know the particular situation 
and maybe later witnesses can testify to it, but water from the Fed­
eral Reclamation projects where we have built, in some cases, a 
storage facility and/or the delivery system to these two irrigation 
districts is generally delivered under a contract for a specified pur­
pose. 

If that contract is not being adhered to, what do we do? 
Mr. CRAPO. Well, first of all, I think I should say that-and I 

suggested this in this my testimony-in contract law, where there 
is an ongoing relationship and where the parties work tofether to 
implement the administration of the contract over time, am not 
sure that it is appropriate or even permissible for one party to 
work over a period of 30 to 50 years in one line and then all of a 
sudden shift and say this is a breach of contract because it is some­
thing that has been acquiesced over time. 

Assuming you get to a natural breach of the contract provisions, 
then I think that it is reasonable to go back and see what the 
breach was, what the harm was, and what the remedy should be. 
My point in all of this is not that if there is a problem with the 
contracts not being strictly honored and if the government now 
says that it must be strictly honored and there isn't a way for that 
acquiescence to be challenged from past practices, my point is that 
in that process, nothing gives the Federal Government authority to 
step in and take unto itself rights that do not exist when the con­
tract was first entered. 

Mr. MILLER. That is the second part of the equation, what will 
or will not happen if there is resulting changes in the quantity of 
water that is available or not available as a result of those actions, 
but the question of if we are promised a payment per acre--and I 
don't know the situation in all the contracts now, whether it is per 
acre, per acre foot-the acreage is brought into irrigation and there 
is no payment. 

Mr. CRAPO. Then should the payment be made? 
Mr. MILLER. Yes. 
Mr. CRAPO. Again, without acknowledging the validity of that ar­

gument, I think that you can say whatever the contractual terms 
were, given the statutory background as well at the time the con­
tract was entered, and if those contractual terms were not altered 
by the agreement in absence of the parties-and these are all is­
sues that I think need to be addressed-then definitely that needs 
to happen. 

I would simply say, however, that it is my understanding, and 
from some of the legislative history and other information I have 
read, it is not altogether clear that the payment for the project was 
intended to be made for every single conceivable acre that was pos­
sibly irrigated. There is some language I read-I can't recall spe­
cifically where it was-that indicated that basic costs of the project 
were to be paid out of the basic irrigation project but that the acre­
by-acre analysis was not necessarily what was contemplated. 
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Now, another point that I think needs to be made is that the cost 
that needs to be paid is the cost of the projects, their operation, 
their maintenance, their construction, and so forth. If that entire 
cost has been paid and the Federal Government has received full 
payment for what it was obligated under the contract, but that 
payment didn't come necessarily from the right allocation of acres 
that it now sees, then perhaps those monies should be rebated to 
those who paid more than their share rather than to the Federal 
Government. 

Mr. MILLER. That is an argument for the irrigation district. That 
is what makes good neighbors. 

Mr. CRAPO. That is right. 
Mr. MILLER. I guess my point is, that there are two arguments 

we hear in the testimony that has been submitted so far today, one 
is that these are past practices and we should therefore accept 
that. 

I guess the question we are trying to settle is, to what extent do 
we have to live with the detriment of bad management or does the 
taxpayer have to underwrite tens of millions of dollars in lost reve­
nues because the Bureau didn't administer the law as the law is 
written? And we know that that is simple to debate, but that is a 
central question. 

Mr. CRAPO. And the way I would respond to that is, I don't know 
the numbers, but it is my understanding that the Federal Govern­
ment is entitled to its piece of what was required to it under the 
contract. And if the Federal Government has received full pay­
ment-let me back up. 

As I approach this, and as I see this, this is not a case of the 
Federal Government exacting a fee. The amount of money that the 
Federal Government is entitled to get is basically unlimited subject 
only to the amount of acres that they can get a fee off of. 

The Federal Government is entitled to a certain defined amount 
of compensation for its part of this contractual arrangement. And 
I don't believe that it is proper for the Federal Government now to 
say, well, that amount of compensation is unlimited if we can go 
find other acres. And that gets back to the point that I made be­
fore. 

Mr. MILLER. Okay. Mr. Smith. 
Mr. SMITH. Thank you, Mr. Chairman. 
Mr. Crapo, as I understand it, a lot of these irrigators have an 

urge to increase efficiency and to increase production with the con­
currence of the Bureau of Reclamation, in fact, at the initiative of 
the Bureau of Reclamation. 

Do you agree with that? 
Mr. CRAPO. Mr. Smith and Mr. Chairman, that is my under­

standing. I don't have personal knowledge of that, but it is my un­
derstanding that over the last 30 to 50 years, the practice has been 
to encourage this. 

Now, as the Chairman has indicated, there are those who are 
now contending that this is bad management and that that practice 
should not have been followed, and certainly that issue can be 'Pe­
bated today. But what I don't think can be debated is that the :j:lu­
reau, if it is bad management, was culpable. If it was not bad man-
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agement, the Bureau at least was a part of developing this policy 
which is now being questioned. 

Mr. SMITH. Do you think we need a national policy? 
Mr. CRAPO. No, sir, I don't. In fact, I think that this is one of 

those critical cases which is typical of so many other areas in which 
the Federal Government becomes involved and you can't simply 
create a cookie cutter solution in Washington and meet all of the 
situations on the ground in terms of water management through­
out the west. 

And I know just from living in Idaho and being involved in Idaho 
water law over the last decade or so that it is incredibly com­
plicated. We are now in the process in Idaho of going through a 
basin adjudication on the Snake River, basicly to try to do exactly 
what is one of the issues we are dealing with here and that is try­
ing to identify where the water rights are and who is entitled to 
the usage of this water and where and how, and to have that proc­
ess driven by the Federal Government to me would seem to be a 
significant mistake. 

Mr. SMITH. You are saying Idaho is not in the Central Arizona 
project? 

Mr. CRAPO. That is correct, and I don't have expertise there and 
I can't tell the exact differences. 

Mr. MILLER. Would the gentleman yield. 
I think there is a national policy and that the law shall be 

obeyed and that the terms of contracts shall be adhered to. That 
is what I see as the basic principle. You don't disagree with that, 
do you? 

Mr. CRAPO. No, I don't disagree with that at all. 
Mr. MILLER. And there may be individual circumstances and 

mitigating circumstances and compelling circumstances and all of 
the other words of our colleagues in the legal profession to change 
that, but the underlying principle is that the law will be obeyed 
and when people came to sign up for the benefits of the Federal 
projects, they didn't say, yes, we want the benefits and we will get 
back to you about whether or not we will meet our obligations. 

And those relationships have evolved over a period of time but 
at some point, the central principle still must be adhered to and 
that is that you cannot, just because you decide upon yourself as 
a district or as a farmer that you choose to do something that may 
be contrary to law, get to do it. 

Now, it may be that somebody gave you permission or they gave 
you a wink and a nod or they looked the other way, but you get 
back to the basic principle that the law is to be obeyed, sort of like 
the cop on the beat. One cop on the beat says it is okay to sell co­
caine on the comer. Another cop comes along, you don't say, well, 
gee, we thought we were given permission. Now the law is, you 
can't sell cocaine on the corner and I mean that is the principle. 

Now, recognizing that every irrigation district has a different 
contract and State law is different and circumstances are different 
and this issue has evolved, the issue this morning really is whether 
or not in fact we have the ability to enforce the law. 

There may be a secondary question of whether or not you want 
to enforce the law, then you have got to come change the law. 
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Mr. CRAPO. Mr. Chairman, I agree with what you say with one 
clarification on my part, and that is that I don't think that this is 
such a simple issue as to be one which would allow us to simply 
say that the law has been broken and illegal activities have been 
taking place. 

I think you implied there are all the individual contract issues 
here. And that really does get down not just give different valleys 
and different rivers, it gets down to different contracts. All I am 
saying is that when we assume that there has been a violation, 
let's go in and look under contract law and under statutory law 
which we will be dealing with here, let's see what the facts are, 
and if there really has been something that can be called a breach 
of contract or violation of law, let's see whether that is the kind of 
thing that you understand the traditional principles of law has 
been waived or dealt with by the agencies in that context. 

But my main point is that in that whole discussion, let's not for­
get State sovereignty over water issues, because I know a lot of 
this discussion is driven by a desire to have the Federal Govem­
:rnent start managing the waters of these projects in ways that 
have traditionally been allowed to the States. 

Mr. MILLER. Thank you. 
Mr. SMITH. Reclaiming my time, I just believe sincerely that we 

ought to understand as well that this is a continuing rear guard 
action, more on the west, again. We have had it in timber and 
grazing and mining. There is another effort. There are people who 
want to eliminate the Bureau of Reclamation. They think it is a 
huge subsidy program and I have heard this Chairman talk about 
that ad infinitum. 

So let's make sure we understand the reason for all of this, and 
that is simply, I think, to undermine the States rights of water 
privileges and as well to take care of another purpose, and that 
may be fish versus agriculture, which is a continuing battle. That 
is what I see this. 

So it may be couched in terms of very honorable specific to the 
contract. Don't breach the gap issues. I think this has ulterior mo­
tives which are not discussed in the IG report and probably won't 
be discussed today, but they are there behind the door constantly. 

Thank you. 
Mr. MILLER. Mr. Dooley. He is gone. 
Mr. DeFazio. 
Mr. DEFAZIO. No questions. 
Mr. MILLER. Thank you very much. 
Mr. CRAPO. Thank you, Mr. Chairman. 

PANEL CONSISTING OF JOYCE N. FLEISCHMAN, ACTING IN­
SPECTOR GENERAL, U.S. DEPARTMENT OF THE INTERIOR; 
AND, DANIEL P. BEARD, COMMISSIONER, BUREAU OF REC­
LAMATION, U.S. DEPARTMENT OF THE INTERIOR 

Mr. MILLER. The next panel will be made up of the Honorable 
Daniel P. Beard, the Commissioner of the Bureau of Reclamation, 
Department of the Interior; and Joyce Fleischman, who is the Act­
ing Inspector General for the U.S. Department of the Interior. 

Welcome to the committee, and I will say at the outset that we 
are going to run into a time problem during this hearing later on 
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this morning, so the extent to which people can summarize their 
statements-most of the statements have already been submitted 
and given to the Members-will be deeply appreciated. 

And Ms. Fleischman, we will begin with you. Welcome. 

STATEMENT OF JOYCE N. FLEISCHMAN 

Ms. FLEISCHMAN. Thank you, Mr. Chairman. 
Mr. Chairman, members of the subcommittee, I am Joyce 

Fleischman. I am actually the Deputy Inspector General. I have 
been Acting Inspector General at the Department of the Interior 
now for some 16 months. I am pleased to appear before you today 
to discuss the issue of water spreading on Bureau of Reclamation 
projects. 

Accompanying me is an auditor from our western regional office 
in Sacramento, California who worked on this audit, Mr. Dale 
Cameron. Water spreading, as you know, of course, is generally de­
fined simply as the application of water from Federal projects to 
lands that are ineligible to receive such water. 

We have, as I say, just completed an audit report on the irriga­
tion of ineligible lands. The objective of that audit was to determine 
whether the Bureau of Reclamation has been ensuring that Rec­
lamation project water was used to irrigate only those lands that 
the Bureau itself had determined to be eligible to receive such 
water and, at this time, I would like to submit this audit report for 
the record of this hearing. 

Mr. MILLER. Thank you. 
[Editor's Note.-See appendix.] 
Ms. FLEISCHMAN. It is important to note that the eligibility tore­

ceive water is determined by the Bureau of Reclamation. Under 
Reclamation law, the Bureau is required to evaluate project lands 
for irrigation suitability and to formally classify this land as either 
irrigable or nonirrigable. 

Lands classified as nonirrigable as well as lands that have not 
been classified are not eligible to receive water from Federal water 
projects. Lands that are outside the boundaries established for Fed­
eral irrigation projects or that are outside irrigation district bound­
aries are also ineligible to receive Federal water under Reclamation 
law or contractual agreements. It is important to note that under 
these criteria there are several categories of ineligible land such as 
land outside the boundaries of the districts, water districts them­
selves and project districts, and lands that are in excess of acreage 
limitations which could otherwise be classified as irrigable. That is 
to say, some of the water spreading that is going on is taking place 
on lands that are irrigable and that are highly productive and prof­
itable. 

In our audit report, we reported on 24 Federal water projects in 
eight States. We found that the Bureau of Reclamation is not en­
suring that Federal water is used to irrigate only eligible lands. We 
estimated, based on data provided to us by the Bureau itself, that 
between 370,000 and 429,000 acre feet of water were delivered 
each year to between 132,000 and 154,000 acres of ineligible land 
during 1984 through 1992 on these 24 projects alone. It is impor­
tant to remember, we only looked at 24 projects. We have not at 
this time looked at all of Reclamation's projects. 
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We also note that water spreading is not a recent phenomenon. 
Our research of Bureau of Reclamation records indicates that the 
Bureau has been aware or was aware as early as the 1950s or the 
1960s that water spreading was occurring on at least seven of the 
24 projects that we have reviewed. 

According to a Bureau crop schedule for 1965 and 1966, approxi­
mately 36,000 acres of nonirrigable land in two regions were identi­
fied by the Bureau itself as receiving Federal project water. The 
problem has been exacerbated over the years because improve­
ments in irrigation practices have resulted in water savings. How­
ever, because of factors such as the prior appropriation doctrine, 
farmers are not inclined to give up, save, or conserve water. The 
doctrine gives the first party to appropriate the water a priority 
right to that water. However, if water is not used, an irrigator may 
lose the water rights and, therefore, experience a subsequent de­
creased market value of his farmland. 

Subsequently, there is little economic incentive to provide the 
saved water for such other needs as instream flows for fisheries, 
environmental protection and restoration, and municipal and in­
dustrial uses. As a result, in some cases, farmers have used the 
conserved or saved water to irrigate ineligible lands. 

In 1983, the Bureau, in implementing the 1982 Reclamation Re­
form Act, again determined that a substantial amount of ineligible 
land was receiving water. In 1985, the Acting Commissioner of the 
Bureau directed that the Bureau take action to identify units of in­
eligible lands and the reasons for their ineligibility. However, since 
the Bureau's 1988 reorganization, that effort has not received a 
high priority. Consequently, the Bureau has not completed the ac­
tions necessary to reclassify lands from ineligible to eligible status 
and has not directed that unauthorized water deliveries be termi­
nated on 21 of the 24 projects that we reviewed. 

In our opinion, this past history of nonenforcement has made it 
more difficult for the Bureau to resolve current problems, instances 
where ineligible lands are being irrigated with Federal project 
water. Nonetheless, we believe that the Bureau should determine 
how it will address each instance of unauthorized water delivery. 

We concluded in our audit review that from 1984 to 1992, 
irrigators received about $37 million to $46 million in unintended 
financial benefits because they were not paying full cost water 
rates for water used on ineligible lands. Furthermore, we note that 
there are other critical or competing needs for this water. 

For example, we estimate· that approximately 75 percent of the 
water delivered to ineligible lands associated with these 24 projects 
could have been used to provide additional stream flows for pro­
tected species or to reduce potentially toxic irrigation drainage 
flows. The remaining 25 percent could have been used to help meet 
requirements for Indian fisheries, Indian water rights or municipal 
and industrial water supplies. 

We have recommended that the Bureau develop and implement 
the policies and procedures necessary to mitigate water spreading. 
Specifically, we made three recommendations: First, we rec­
ommended that the Bureau establish a schedule for identifying the 
extent to which ineligible land is receiving Federal irrigation water 
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and further to develop a plan, including terminating deliveries, for 
addressing each instance of unauthorized water delivery. 

Secondly, we recommended that the Bureau request a formal 
opinion from the Office of the Solicitor as to whether or not the Bu­
reau has the authority to assess Federal charges in the future 
whenever water is used to irrigate ineligible lands. If the solicitor 
determines that the Bureau does not have this authority, we rec­
ommend that the Commissioner of Reclamation seek legislation 
that will provide such authority. 

Once that authority is established, we recommend that the Bu­
reau implement a policy to facilitate the prospective recovery of ap­
propriate Federal charges, including a provision for notifying all 
districts that any water delivered to ineligible lands beyond the ef­
fective date of the policy would be assessed for those charges. 

I am pleased to note that the Bureau has concurred with these 
recommendations and has begun to implement the recommenda­
tions. 

That concludes my prepared statement. I would be pleased to an­
swer any questions that the chairman or members of the sub­
commit~ may have. 

Mr. MILLER. Thank you. 
[Prepared statement of Ms. Fleischman follows:] 
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MR. CHAIRMAN, MEMBERS OF THE SUBCOMMilTEE, I AM PLEASED TO 

APPEAR . BEFORE YOU TODAY TO DISCUSS THE ISSUE OF "WATER 

SPREADING" ON BUREAU OF RECLAMATION PROJECTS. "WATER 

SPREADING" IS GENERALLY DEFINED AS THE APPLICATION OF WATER 

FROM FEDERAL PROJECTS TO LANDS THAT ARE INELIGIBLE TO RECEIVE 

SUCH WATER. THE OFFICE OF INSPECTOR GENERAL HAS JUST COMPLETED 

AN AUDIT REPORT ON THE IRRIGATION OF INELIGIBLE LANDS. THE 

OBJECTIVE OF THAT AUDIT WAS TO DETERMINE WHETHER THE BUREAU 

OF RECLAMATION HAS BEEN ENSURING THAT RECLAMATION PROJECT 

WATER WAS USED TO IRRIGATE ONLY LANDS DETERMINED TO BE 

ELIGIBLE TO RECEIVE SUCH WATER. AT THIS TIME, I WOULD LIKE TO 

SUBMIT THIS AUDIT REPORT FOR THE RECORD. 

ELIGIBILITY TO RECEIVE WATER IS DETERMINED BY THE BUREAU. UNDER 

RECLAMATION LAW, THE BUREAU IS REQUIRED TO EVALUATE PROJECT 

LANDS FOR IRRIGATION SUITABILITY AND TO FORMALLY CLASSIFY THE 

LANDS AS EITHER IRRIGABLE OR NONIRRIGABLE. LANDS CLASSIFIED AS 

NONIRRIGABLE, AS WELL AS LANDS THAT HAVE NOT BEEN CLASSIFIED, 

ARE NOT ELIGIBLE TO RECEIVE WATER FROM FEDERAL PROJECTS. LANDS 

THAT ARE OUTSIDE BOUNDARIES ESTABLISHED FOR FEDERAL IRRIGATION 

PROJECTS OR THAT ARE OUTSIDE IRRIGATION DISTRICT BOUNDARIES ARE 

ALSO INELIGIBLE TO RECEIVE FEDERAL WATER UNDER RECLAMATION 

LAW OR CONTRACTUAL AGREEMENTS. IT IS IMPORTANT TO NOTE THAT 

84-979 0 - 94 - 2 
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UNDER TIIESE CRITERIA, TIIERE ARE SEVERAL CATEGORIES OF INELIGIBLE 

LAND, SUCH AS LAND OUTSIDE OF BOUNDARIES AND LANDS IN EXCESS OF 

ACREAGE LIMITATIONS, WHICH COULD OTHERWISE BE CLASSIFIED AS 

IRRIGABLE. TIIAT IS TO SAY, SOME OF THE WATER SPREADING TAKES 

PLACE ON IRRIGABLE LANDS THAT ARE HIGHLY PRODUCTIVE AND 

PROFITABLE. 

WE REPORTED THAT AT 24 PROJECTS IN EIGHT STATES, THE BUREAU OF 

RECLAMATION DID NOT ENSURE THAT FEDERAL PROJECT WATER WAS 

USED TO IRRIGATE ONLY ELIGIBLE LANDS. WE ESTIMATED, BASED ON 

DATA PROVIDED BY TilE BUREAU, THAT BETWEEN 370,000 AND 429,000 

ACRE-FEET OF WATER WAS DELIVERED EACH YEAR TO BETWEEN 132,000 

AND 154,000 ACRES OF INELIGIBLE LAND DURING 1984 THROUGH 1992. 

WATER SPREADING IS NOT A RECENT PHENOMENON. THE BUREAU WAS 

AWARE AS EARLY AS THE 1950'S OR THE 1960'S THAT WATER SPREADING 

WAS OCCURRING ON AT LEAST 7 OF THE SAME 24 PROJECTS WE 

IDENTIFIED. ACCORDING TO A BUREAU CROP SCHEDULE FOR 1965 AND 

1966, APPROXIMATELY 36,000 ACRES OF NONIRRIGABLE LANDS IN TWO 

REGIONS WERE IDENTIFIED BY THE BUREAU AS RECEIVING FEDERAL 

PROJECT WATER. THE PROBLEM HAS BEEN EXACERBATED OVER THE 

YEARS BECAUSE IMPROVEMENTS IN IRRIGATION PRACTICES HAVE 

RESULTED IN WATER SAVINGS. HOWEVER, BECAUSE OF THE "PRIOR 

2 
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APPROPRIATION DOCfRINE," FARMERS ARE NOT INCLINED TO GIVE UP 

SAVED WATER. THE DOCTRINE GIVES THE FIRST PARTY TO APPROPRIATE 

THE WATER A PRIORITY RIGHT TO THAT WATER. HOWEVER, IF WATER IS 

NOT USED, AN IRRIGATOR MAY LOSE THE WATER RIGHTS AND 

EXPERIENCE A SUBSEQUENT DECREASED MARKET VALUE OF HIS 

FARMLAND. CONSEQUENTLY, THERE IS LITTLE ECONOMIC INCENTIVE TO 

PROVIDE THE SAVED WATER FOR OTHER NEEDS SUCH AS INSTREAM 

FLOWSFORFISHERIES,ENVIRONMENTALPROTECfiONANDRESTORATION, 

AND MUNICIPAL AND INDUSTRIAL USES. AS A RESULT, IN SOME CASES, 

FARMERS HAVE USED THE CONSERVED WATER TO IRRIGATE INELIGIBLE 

LANDS. 

IN 1983, THE BUREAU AGAIN DETERMINED THAT A SUBSTANTIAL AMOUNT 

OF INELIGIBLE LAND WAS RECEIVING WATER. IN 1985, THE ACTING 

COMMISSIONER DIRECTED THAT THE BUREAU TAKE ACTION TO IDENTIFY 

UNITS OF INELIGIBLE LANDS AND THE REASONS FOR THEIR INELIGIBILITY. 

HOWEVER, SINCE THE BUREAU'S 1988 REORGANIZATION, THE EFFORT HAS 

NOT RECEIVED A HIGH PRIORITY. CONSEQUENTLY, THE BUREAU HAD NOT 

COMPLETED THE ACfiONS NECESSARY TO RECLASSIFY LANDS FROM AN 

INELIGIBLE TO AN ELIGIBLE STATUS AND/OR HAD NOT DIRECfED THAT 

UNAUTHORIZED WATER DELIVERIES BE TERMINATED ON 21 OF THE 24 

PROJECTS THAT WE REVIEWED. IN OUR OPINION, THIS PAST HISTORY OF 

NONENFORCEMENT HAS MADE IT MORE DIFFICULT FOR THE BUREAU TO 

3 
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RESOLVE CURRENTINSTANCES WHERE INELIGIBLE LANDS ARE IRRIGATED 

WITH FEDERAL PROJECT WATER. NONETHELESS, WE BELIEVE THAT THE 

BUREAU SHOULD DETERMINE HOW IT WILL ADDRESS EACH INSTANCE OF 

UNAUTHORIZED WATER DELIVERY. 

WE CONCLUDED THAT FROM 1984 TO 1992, IRRIGATORS RECEIVED ABOUT 

$37 MILLION TO $46 MILLION IN UNINTENDED FINANCIAL BENEFITS 

BECAUSE THEY WERE NOT PAYING FULL-COST WATER RATES FOR WATER 

USED ON INELIGIBLE LANDS. FURTHERMORE, THERE ARE OTHER 

CRITICAL OR COMPETING NEEDS FOR THIS WATER. FOR EXAMPLE, ABOUT 

75PERCENTOFTHEWATERDELIVEREDTOINELIGIBLELANDSASSOCIATED 

WITH THE 24 PROJECTS COULD HAVE BEEN USED TO PROVIDE ADDITIONAL 

STREAM FLOWS FOR PROTECTED SPECIES OR TO REDUCE POTENTIALLY 

TOXIC IRRIGATION DRAINAGE FLOWS. THE REMAINING 25 PERCENT 

COULD HAVE BEEN USED TO HELP MEET REQUIREMENTS FOR INDIAN 

FISHERIES, INDIAN WATER RIGHTS, OR MUNICIPAL AND INDUSTRIAL 

WATER SUPPLIES. 

WE HAVE RECOMMENDED THAT THE BUREAU DEVELOP AND IMPLEMENT 

THE POLICIES AND PROCEDURES NECESSARY TO MITIGATE WATER 

SPREADING. SPECIFICALLY, WE RECOMMENDED THAT THE BUREAU 

ESTABLISH A SCHEDULE FOR IDENTIFYING THE EXTENT TO WHICH 

INELIGIBLE LAND IS RECEIVING FEDERAL IRRIGATION WATER AND 

4 
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DEVELOP A PLAN, INCLUDING TERMINATING DELIVERIES, FOR 

ADDRESSING EACH INSTANCE OF UNAUTHORIZED WATER DELIVERY. WE 

ALSO RECOMMENDED THAT THE BUREAU REQUEST A FORMAL OPINION 

FROM THE OFFICE OF THE SOLICITOR AS TO WHETHER THE BUREAU HAS 

THE AUTHORITY TO ASSESS FEDERAL CHARGES IN THE FUTURE 

WHENEVER WATER IS USED TO IRRIGATE INELIGIBLE LANDS. IF THE 

SOLICITOR DETERMINES THAT THE BUREAU DOES NOT HAVE THIS 

AUTHORITY, THEN THE COMMISSIONER SHOULD SEEK LEGISLATION THAT 

WILL PROVIDE THE AUTHORITY. ONCE SUCH AUTHORITY IS ESTABLISHED, 

THEN THE BUREAU SHOULD IMPLEMENT A POLICY TO FACILITATE THE 

PROSPECTIVE RECOVERY OF APPROPRIATE FEDERAL CHARGES, 

INCLUDING A PROVISION FOR NOTIFYING ALL DISTRICTS THAT ANY WATER 

DELIVERED TO INELIGIBLE LANDS BEYOND THE EFFECTIVE DATE OF THE 

POLICY WOULD BE ASSESSED FOR THESE CHARGES. 

IN ITS RESPONSE TO OUR DRAFT REPORT, THE BUREAU CONCURRED WITH 

THE RECOMMENDATIONS AND HAS INSTITUTED ACTION TO IMPLEMENT 

THE RECOMMENDATIONS. 

THAT CONCLUDES MY PREPARED STATEMENT, AND I WOULD BE PLEASED 

TO ANSWER ANY QUESTIONS THE SUBCOMMITTEE MAY HAVE AT THIS 

TIME. 

5 
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Mr. MILLER. Mr. Beard. 

STATEMENT OF DANIEL P. BEARD 
Mr. BEARD. Thank you, Mr. Chairman. 
My name is Dan Beard, and I am the Commissioner of the Bu­

reau of Reclamation. I appreciate this opportunity to appear before 
the subcommittee this morning. Ai3 the Acting Inspector General 
noted, they have completed an audit report on water spreading, 
and the Bureau of Reclamation has concurred with the IG's rec­
ommendations and is proceeding to implement them. 

We are committed to ending the practice of water spreading by 
bringing water users into compliance with Reclamation law and 
contracts and by focusing our enforcement efforts on those that 
seek to abuse . the benefits of federally developed water. In this 
manner, I think we protect more fully the rights of those water 
users with valid existing rights. It will also enable Reclamation to 
satisfy better the requirements for alternative uses of the water. 

We have already begun the process of addressing the issue. At 
this time, however, we are not even certain of the full scope of the 
problem. Ai3 the commissioner, I intend for Reclamation to proceed 
in a manner that protects the due process rights of all water users 
and attempts to be responsive to the needs of the rural economies 
as we proceed. 

Reclamation first recognized the water spreading problem in the 
early 1980s, as the Inspector General noted, when we had a land 
classification task force that identified a number of water spread 
lands. Subsequently, we have made a number of attempts to iden­
tify exactly what the magnitude of the problem is. To date, we have 
not developed a comprehensive estimate. Based on the review of 
materials in the files in 24 projects, the IG's report estimates that 
approximately 132,000 to 155,000 acres are receiving water ille­
gally in these projects. 

Our Pacific Northwest region has undertaken an aggressive pro­
gram to address water spreading practices. Using the public in­
volvement process, the region has developed a draft policy to ad­
dress water spreading. 

One element of the public involvement process or program is a 
task force, which was established at my request. The task force has 
regional representatives from agricultural interests, environmental 
interests, Native Americans and the States of Idaho, Oregon and 
Washington to provide varying perspectives on the problem and 
possible solutions. 

Another element of the public involvement program we have 
under way is a series of educational meetings throughout the re­
gion. The regional office is now seeking public comment on a draft 
policy through a Federal Register notice and public meetings 
throughout the region. We expect to finalize this policy sometime 
in October. We hope this policy will be developed in a way that will 
enable the other four regions of Reclamation to adopt it, and that 
it will provide an agency-wide approach for addressing the prob­
lem. 

Reclamation has collected sufficient overview data to know that 
water spreading is a significant problem and is occurring in all five 
Reclamation regions. Because of the expense in time, money, and 
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personnel to collect this data, we don't have that data for all dis­
tricts. 

The overview data we do have will allow us to set priorities agen­
cy-wide for the resolution of water spreading problems. Because of 
the continuous change in cropping patterns, detailed project-spe­
cific data typically is not collected today, so it will be a while before 
we can address each individual case. 

Reclamation contractors who are spreading water are violating 
their contracts or violating State or Federal law. We intend to stop 
the practice by attempting to bring these contractors into compli­
ance. I think it is important to recognize that water spreading 
practices are not uniform and they must be remedied in a way that 
attempts to be responsive to the needs of the local economies. In 
some cases, we have incidental irrigation of nonirrigable lands as 
a result of modem sprinkler technology, and I am sure you will 
hear of these instances later from other witnesses. 

We believe that incidental irrigation of nonirrigable lands is an 
issue that can be remedied easily through land reclassification pro­
cedures but, at the other end of the spectrum, we do have project 
water being applied outside of project boundaries. In these cases, 
we intend to implement a remedy disallowing the practice. It is dif­
ficult at this time to quantify how much water will be available for 
other purposes and I think it would be premature for anybody to 
view the solution to water spreading as a means by which we can 
address a number of other water problems requiring additional 
water. 

Implementation of policies to eliminate water spreading practices 
and the disposition of any water made available may be affected by 
State water law, by the contracts and by Federal law. If water 
service to ineligible lands is reduced or eliminated, project water 
associated with these lands may be available for instream flows if 
project authorizations and State water law so allow. 

In the case of Indian rights for instream flows, of course, Federal 
law will apply. However, under some State laws freed up water will 
go up to the next priority or remain in storage. In other States, like 
Oregon, a portion of the water may be transferred to instream 
flows with the same priority if other priorities are not injured. And 
except for certain portions of the Lower Colorado River Basin, the 
administration of water rights, including instream flows, rests with 
each individual State. 

The administration is committed to resolving the water spread­
ing issues through agency action. It is premature for us to know 
whether any legislation will be needed to address these problems. 
Our position is that the irrigators, the States, the tribes and other 
interests affected should share in the identification, correction, and 
enforcement of the water rights and the contract entitlements 
where water spreading is occurring. Because of the complexities of 
water spreading, I think policy implementation will require a long­
term, sustained effort. 

I would be happy to answer any questions you might have. 
[Prepared statement of Mr. Beard follows:] 
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WASHINGTON, D.C. 
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Introduction 

Chairman Miller, my name is Daniel P. Beard, and I am the 
Commissioner of Reclamation.. I appreciate the opportunity to 
appear before the Subcommittee today to discuss the 
Administration's efforts to eliminate the practice of "water 
spreading" throughout the western United States. "Water 
spreading" is the term commonly used for the unauthorized use of 
Federal facilities or the application of Federally-developed 
water supplies on lands not previously approved 'by Reclamation. 

I am·pleased to appear today with Joyce Fleischman, the Acting 
Inspector General (IG) for the Department of the Interior. As 
she will testify, the IG's office has conducted an audit report 
on water spreading, which is discussed later in my testimony. 
However, I would like to point out that Reclamation has concurred 
with the recommendations of the IG's audit report, and intends to 
implem.ent those recommendations. 

Water spreading is a problem that developed over time, and it 
will not be resolved overnight. The practice was allowed to 
continue because there were no other widely perceived needs for 
the water. ·Those perceptions are gone. The reality is that 
Reclamation, as a water resources management agency, is 
responsible for managing Federaily developed water for a variety 
of competing needs in the face of increasing water demands. 

Therefore, we are committed to ending the practice of water 
spreading by bringing water users into compliance with 
Reclamation laws, and by focusing our enforcement efforts on 
those who seek to abuse the benefits of Federally developed 
water. In this manner, we protect more fully the rights of those 
water. users with valid existing water rights, It will also 
enable Reclamation to satisfy better the requirements for 
alternative uses of the water. 

We have already begun the process of addressing this issue. At 
this time, however, Reclamation officials are not even certain of 
the full scope of the problem. As commissioner, I intend for 
Reclamation to proceed in a manner .that protects the due process 
rights of all water users and attempts to be responsive to the 
needs of rural economies ·as we proceed. 
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What is water aprea41nq? 

water spreading refers to ·certain situations in which the water 
user is not in compliance with Federal Reclamation law. It 
occurs when: 

t project water is ·applied in contravention of water contracts 
and, typically, project authorizations to lands that lie 
Outside established district or project boundari.s; 

+ project wate~ is applied .to lands not classified by 
Reclamation as eligible to receive project water or on lands 
classified as non-irrigable; 

• the nature or place of project water use has been changed in 
violation of contract provisions, project authorizations or 
without Reclamation.'& required approval; 

+ project water is applied on lands that do not possess a 
State water .right where such water right is legally 
required; . or 

+ any combination of factors that causes the number of acres 
irrigated to exceed the number certified irrigable and 
authorized for project service. · 

water spreading is the unauthorized expansion of the total number 
of acres receiving Federal project water. For example, expansion 
occurs when land originally classified as non-irrigable adjacent 
to irrigable land begins to be irrigated because of technological 
advances such as sprinkler irrigation, or land modifications such 
as leveling. Also, unclassified land within or outside of 
district or project boundaries may begin to be served with water 
conserved by improved water management, improved conveyance 
systems, or conversion to sprinkler irrigation. 

Urbanization in certain areas of the West has resulted in .the 
conversion of lands from agricultural to municipal, residential 
and industrial (MR&I) uses. In those cases where the contract or 
the project authorization prohibits such use, then water 
spreading has occurred. 

Water spreading is sometimes a willful consumption of water in 
violation of State water rights and Federal water service or 
repayment contracts. While such consumptive uses may occur 
without objection from senior water right holders because they 
are not aware of their existence or are not injured and do not 
have cause to file complaints with State authorities, the fact 
remains that these uses occur outs-ide legal authorizations. 
Where Indian Tribes are involved, the problems typically are 
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different. Generally, Tribes have prior vested water rights 
which may be diverted by others through water spreading 
practices. 

Bov water Spreading Came to our Attention 

It is my understanding that Reclamation first recognized water 
spreading was taking place in the early ~9BO's, when a land 
classification task force identified water spread lands. In 
1993, the Department of the Interior's IG conducted an audit of 
water spreading practices on Reclamation projects westwide. The 
IG's report identified water spreading on 24 projects in eight 
States. The IG estim~tes that approximately 132,000 to 154,000 
acres are receiving water illegally from these projects as a 
result of water spreading practices. According to the IG's 
estimates, 370, ooo to 429 ,·ooo acre-feet of water westwide is 
applied to this acreage, with underpayments to the U.S. Treasury 
in the range of $37 million to $46 million based on full-cost 
rates. 

current Efforts 

Our Pacific Northwest Region, which covers most of the States of 
Idaho, Oregon, and washington, has an aggressive program underway 
to address water spreading practices in that region. Using a 
public involvement process, the PN Region has developed a draft 
policy to address water spreading. One element of the public 
involvement program is a task force with regional representation 
from agricultural interests, environmental interests, Native 
Americans, and the states of Idaho, Oregon, and Washington, to 
provide varying perspectives of · the problem and solutions. 

Another element of the public involvement program is a series of 
educational information meetings throughout the region. The 
PN Region is now seek~ng public comment on the draft policy 
through a Federal Register notice and public meetings throughout 
the region. The policy is expected to be finalized by 
October 1994. The PN Region will then systematically address 
each water spreadi~g situation. 

I anticipate the other four Reclamation regions will be able to 
adopt the Pacific Northwest Region's policy .with minor revisions. 

EXtent of water Spreading 

Reclamation has collected sufficient overview data to know that 
water spreading is a significant problem and is occurring in all 
five Reclamation regions. Because of the expense in both money 
and human resources, we have not attempted to collect detailed 
data on all districts. The overview data will allow us to set 
priorities agency-wide for the resolution of water spreading. 
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Because of the continuous change in cropping patterns, detailed 
project-specific data typically will not be collected until we 
are ready to resolve an individual case. 

I can give you some examples which illustrate how diverse water 
spreading practices are throughout the West: 

• In the Mid-Pacific Region, on the Solano Project and others, 
there are outlying suburbs where districts are delivering 
project water to small ranchettes or hobby farms. Although 
the land is irrigable, many operations do not meet the 
intent of a commercial farm enterprise and, therefore, are 
receiving water outside the contract authorization. 

• In the Upper Colorado Region, most of the projects providP. 
supplemental water. The supplemental water is carried 
through the same conveyance system as the primary water 
source (nonproject water) and we have not been able to 
adequately monitor application of project water. 

• On the Umatilla Project in the Pacific Northwest Region, 
project water has been transferred to approximately 
17,000 acres of land outside the district boundaries. 

Implications of Water Spreading 

Reclamati on contractors who are spreading water are violating 
their contracts and we intend to stop the practice by attempting 
to bring these contractors into compliance. I think it is 
important to. recognize that . water spreading practices are not 
uniform, and they must be remedied in a way that attempts to be 
responsive to the .needs of local economies. 

In some cases of incidental irrigation of non-irrigable lands as 
a result of modern sprinkler technology, it is currently 
impossible not to irrigat e some of those acres. However, by 
irrigating non-irrigable lands with project water, they are in 
violation of their contract. We believe incidental irrigation of 
non-irrigable land is an issue that can be remedied through land 
reclassification procedures. · 

At the other end of the spectrum, however, we have project water 
applied outside the project boundaries. In these cases, we 
intend to implement a remedy disallowing the practice. 

Water spreading practices have resulted in increased consumptive 
use of project water. In some cases, . this results in greater 
diversions than authorized arid reduced river flows tl;lat may be 
needed for other purposes. In other cases; diversions from 
streams may not have increased; but with increased consumptive 
use by the crops grown on these ineligible lands, · the return 
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flows have decreased with a corresponding decrease in instream 
flows through and below the project. Increased consumptive use 
also results in a ~eduction of carryover storage supplies. 

It is difficult at this time to quantify how much water will be 
available for other purposes once water spreading practices are 
remedied. 

CODnection witb Indian Water Riqht• 

In some cases, water spreading practices may detrimentally affect 
Indian trust assets and treaty rights, particularly with respect 
to instream flows and Tribal fishing rights. Reclamation has a 
shared responsibility with other Federal agencies to protect 
treaty rights and trust assets held in trust for Indian Tribes by 
the Federal Government. Any water spreading policy adopted by 
our regions to address and eliminate water spreading practices 
will include a provision requiring ·consultation with Tribes whose 
trust assets and treaty rights may be affected by resolution of 
water spreading cases. 

Will Water be Made Available for Inatreaa Plowa? 

Implementation of policies to eliminate water spreading practices 
and the disposition of any water made available may be affected 
by State water law. If water service to ineligible lands is. 
reduced or eliminated, the project water associated with those 
lands may be available for instream flows if project 
authorizations and State water law so allow. In the case of 
Indian rights for instream flows, of course Federal law will 
apply , Under some States' laws, freed up water will go to the 
next priority or remain in storage. In other States, like 
oregon, a portion of the water may be transferred to instream 
flows with the same priority if other priorities are not injured . 
Except for certain portions of the Lower Colorado River Basin, 
the administration of water rights, including instream flows, 
rests with each State. 

The ability of some western streams to support a healthy fishery 
has . been degraded significantly by project diversions. We are 
seeing opportunities to restore these streams, without damaging 
the local economies dependent on irrigated agriculture. The 
resolution of water spreading cases will give us an opportunity 
to consider increasing instream flows. 

conclu•ion 

The Administration is committed to resolving water spreading 
issues through agency action. It is premature for us to know 
whether any legislation will be needed to address these problems. 
our position is that irrigators, States, and Tribes should •hare 
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in ~e identification, correction, and enforcement of water 
rights and contract entitlements where water spreading is 
occurring. Because of ~e complexity of water spreading, policy 
implementation will require a long-term sustained effort. 

Mr. Chairman, that concludes my testimony. I would be happy to 
respond to any questions Members may have. 
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Mr. MILLER. Thank you very much. 
Both in the IG report and in your testimony, Commissioner 

Beard, and even in the statement of Congressman Crapo, the sug­
gestion has been that this problem has been going on a long time. 
Why are we addressing it now and under what authority? 

Mr. BEARD. I think that is a question for my predecessors to an­
swer. I am not going to be bound by the failure of those who pre­
ceded me to enforce the law. For whatever reasons, they were made 
aware of the evidence that various aspects of Reclamation law were 
not being enforced and they were unable or unwilling to act. 

And I didn't take this job to perpetuate the past shortcomings of 
their leadership, or their unwillingness or inability, to enforce the 
law. The fact is that the findings of the Inspector General and of 
our own previous studies could provide significant evidence or fod­
der for dozens of lawsuits, many of which maybe have substantial 
prospects for success. 

My feeling is that unless we act now to enforce the law and the 
contracts and address this problem head on, the administration of 
the entire program is going to be turned over to the Federal 
Courts. If we don't address the problem now, then I think the 
courts will. 

Mr. MILLER. Let me ask you a question. And, again, I will make 
the caveat, this is not an attempt to have one solution on all, but 
I think there are some common features to these projects. I assume 
most of the projects have some competing interest in terms of prior­
ities and/or expected benefits because you have Native Americans 
that expected some benefits from the project that were promised in 
some instances. 

You have the question that has been raised now with respect to 
the project's impact on fish and wildlife. You have irrigators who 
are waiting for water from projects but have not yet received water, 
and I guess in the Central Valley you have people from the east 
side of the valley who have been waiting for water for years and 
people on the west side of the valley that have water. 

And the question is whether the water is used in excess--you 
know, if water is used outside the bounds of the law and water is 
freed up-then there is a competing interest for that water, is 
there not? 

Mr. BEARD. There is a competing interest, but what usage is 
made of that water will depend on the individual project authoriza­
tion. 

Mr. MILLER. I understand that, but if I am a farmer or a land­
owner, I may not be farming because I don't have water. But if I 
am a landowner in an irrigation district that is awaiting water and 
I am aware of the water spreading, why would I not sue if I think 
that is in excess of the law and in violation of law? Why would I 
not sue to bring that back in hopes that I maybe have access to 
water. 

Mr. BEARD. I think the answer to that question would be up to 
that individual. But the problem you raise is a problem of compet­
ing uses. I mean, if there is one characteristic common to the 
projects that we have, it is that we don't have enough water to 
meet all the needs out there. 
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Congressman DeFazio and Congressman Smith are here, and 
they can relate to the problems in the Northwest. I mean, there is 
water for salmon and water for power production, and there are 
many competing demands for water in the Pacific Northwest. And 
you know, water spreading is a practice that has been going on in 
the Northwest for years. 

We have a problem out there of unknown proportions. All we can 
tell you, and what the Inspector General's report tells you, is that 
we have a fuzzy image of this problem. We know it is a problem. 
We have known for some time it is a problem. Reclamation has 
known it is a problem for 10 years, but we don't know exactly what 
it looks like. Until we go in and look at each individual project and 
examine the contracts and the laws and the State laws and then 
look at the individual land use and water use in that individual 
district, we aren't going to know whether this is a problem of pro­
found proportions or minor proportions. 

And there is something that Congressman Crapo said that I 
thought was very important when he testified this morning. He re­
ferred to "stability," and I think that is a very important thing for 
us to keep in mind. This problem casts a cloud over water use in 
many parts of the western United States, and I think it is up to 
us to move as quickly as possible to clear that cloud, to provide 
some clarity and stability to water use with these individual dis­
tricts. I suppose we could tum around and continue to ignore the 
problem, although then we would end up in court. . 

Mr. MILLER. I am not sure you get to continue to ignore it. That 
may be convenient and that may be what took place in the prior 
administrations, but the fact is, you have got to be held account­
able to the law. If you don't like the law, you change the law. And 
I just wonder to what extent you feel bound. I mean, there is a sug­
gestion again in most of the testimony that there was outright per­
mission or encouragement or perhaps just simple looking of the 
other way or not asking for the information. 

Do you feel bound by that? 
Mr. BEARD. Well, I have to look at the individual instance. I 

think there will be instances as we get into this where government 
officials looked the other way or verbally agreed to certain practices 
and those practices have been continuing for years. Those cases 
will raise fundamental equity questions which I am sure we will 
be right back here addressing, because I don't think there is any 
way under the law that we can agree to or countenance those uses. 

Mr. MILLER. Again, are there not two standards. It may be that 
if you try to change the contract or get district adherence with the 
contract, you may be at fault as one party to that contract. But I 
don't think you get to operate in excess of your granted authority 
under the laws of the United States. 

Mr. BEARD. We can't. 
Mr. MILLER. So, I mean, there are two distinctions going on here. 

The fact that somebody within the Bureau of Reclamation allowed 
a practice to continue doesn't make that practice necessarily legal. 

Mr. BEARD. No, it doesn't. 
Mr. MILLER. It is still a violation of law. 
Mr. BEARD. It is, but it may raise an equity question. In which 

case, we would have to come back here and get the law changed. 
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Mr. MILLER. It may raise an equity question if you try to go back 
and recapture what you think are revenues owed you, but it also 
raises a question-the more serious question in my book-which is 
whether or not you can continue to operate outside of the law. 

Mr. BEARD. At least in my case, as a result of the Inspector Gen­
eral's report, that is no longer a question, we can't operate outside 
the law. 

Mr. MILLER. Do you have the authority under the law? Do you 
have to ask Reclamation districts whether or not they are in com­
pliance with both Reclamation and/or their contracts. 

Mr. BEARD. Sure. 
Mr. MILLER. Why don't you ask them? 
Mr. BEARD. Why haven't we in the past asked them? 
Mr. MILLER. Or why don't you in the future? 
Mr. BEARD. Well, we will be. By agreeing with the Inspector Gen­

eral's recommendations, we have laid out a process by which we 
are going to approach this problem. We have laid out time sched­
ules and what we are going to do within each time schedule. 

Mr. MILLER. But the districts have the infonnation. 
Mr. BEARD. And the Bureau has infonnation as well. And there 

may be infonnation which neither of us have that is relevant to the 
issue. In which case, we will have to develop that infonnation, and 
that is why the timetables are somewhat lengthy. 

Mr. MILLER. Let me get this clear. Are you going to ask the dis­
tricts to certify to you whether or not they are in compliance with 
Reclamation law and with their water service or water delivery 
contract? 

Mr. BEARD. I think we already asked that question. We asked if 
they are in compliance with Reclamation law on a yearly basis. 

Mr. MILLER. And I assume the district might give back to you 
the answer that, yes, we are. There are the following modifications 
from the original contract and/or acreage and these modifications 
were changed were pursuant to a verbal agreement, a wink and a 
nod, a change in the contract or what have you. 

Mr. BEARD. Well, I want to defend the districts in the sense that 
I am not sure that they may know that in fact they are violating 
the contract. 

Mr. MILLER. Let me show you something in the testimony that 
we will hear later and from the Idaho Water Users Association. 
This is a map of modifications within an irrigation district. Very 
minor and incidental changes and a suggestion on a number of 
them, and it might be that at one time it was too steep to irrigate, 
but now with sprinklers, you can irrigate it. You couldn't do it by 
gravity flow and that sort of thing, but they obviously have had 
that infonnation and why aren't they presenting that to you? 

Mr. BEARD. There is a difference, I think, between specifics and 
verification. One of the things that we are going to have to do in 
each individual instance is go out and verify that infonnation is 
true and accurate. 

Mr. MILLER. Shouldn't we start with the premise that what we 
want is true and accurate infonnation. 

Mr. BEARD. Yes. Obviously, we want true and accurate infonna­
tion. 
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Mr. MILLER. Let's assume good faith here for a minute. Let's as­
sume good faith and the question is, if you asked this irrigation 
district as to whether or not they were in compliance, they might 
look at the original acreage, original land classifications and say, 
well, geez, we are irrigating lands that at one time were considered 
nonirrigable lands. 

For a host of reasons, we think there has been a change in cir­
cumstances and we have gone ahead and done this. We put the Bu­
reau on notice or we haven't put the Bureau on notice or we think 
it is incidental and you want to sit down and talk about it. Another 
irrigation district might come in with very large tracts of land that 
are outside their boundary or talk about a contract to sell their 
water to somebody that is completely outside of their boundary, not 
a part of the entity, and then you have an ability to sort through 
and set priorities. But if you have to go out and determine each 
and every case, we will all be long gone from the face of the earth 
before that is done. 

Mr. BEARD. I didn't mean to characterize it as though that we 
will go out and start the process all by ourselves. We are going to 
be doing this with the districts based on information collected 
under the Reclamation Reform Act enforcement procedures, and 
other information we have. We are going to be working with the 
individual districts to examine the information we all have today, 
and see if it is sufficient. If it isn't, we will determine what infor­
mation gaps we have. 

The individual districts know pretty well what is going on. Once 
we can explain to them how you are supposed to define which 
lands are classified and which ones aren't or what the nature of 
water spreading is, I have a lot of faith that we will be able to work 
this problem out. 

Mr. MILLER. Mr. Smith. 
Mr. SMITH. Thank you, Mr. Chairman. 
Ms. Fleischman, you relied heavily on average numbers in your 

report. Did you have any field inspections to check your figures? 
Ms. FLEISCHMAN. We relied on data from the Department's Bu­

reau of Reclamation. They obtained that data in some instances, I 
would expect, from field inspections. 

Mr. SMITH. Did you ever check with any irrigation district man­
agers regarding the accuracy of the Bureau of Reclamation records? 

Ms. FLEISCHMAN. Mr. Cameron tells me that most of the data or 
a very great deal of the data in the Bureau that we relied upon 
was provided originally by the irrigation districts themselves. 

Mr. SMITH. I am going to question your lost revenue issue from 
$37 million to $46 million. I have contacted six irrigation districts 
in Oregon. In one case, you had not scored them having paid 
$650,000 more than you gave them credit for. Another district paid 
over $400,000. This puts in serious question your numbers. That is 
the reason I ask you those two questions. Now, can you defend 
your numbers? 

Ms. FLEISCHMAN. Yes, I believe we can. 
Mr. SMITH. Well, I don't think you can from just the statement 

I made, obviously, so we think in Oregon at least-and these are 
only Oregon numbers-you might have overstated the benefit you 
claim by 50 percent. 
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Well, Mr. Beard, do you agree with the numbers from the IG re-
port? 

Before you answer that, let me read to you your statement. 
Mr. BEARD. Thank you. 
Mr. SMITH. It is quite possible that the irrigators who applied 

saved water to their lands are paying some rate to the district for 
the water received. It may or may not be the contract rate, thus 
the irrigator's financial gain may be substantially overstated in the 
draft. 

Mr. BEARD. Uh-huh. 
Mr. SMITH. Thank you, now that you have answered that ques­

tion. 
Mr. BEARD. Well, no. I still believe the same way. The Inspector 

General's report has helped to bring this issue into better focus, 
but I would say to you that we still don't have an accurate estimate 
on a project-by-project basis. And we won't have, until we sit down 
with each individual district and go through the information they 
have and the information we have. 

Mr. SMITH. Well, I am very encouraged by your statement. You 
obviously understand that this is a very involved situation and sta­
bility is a question of survival in the west. And I understood you 
to say that one shoe cannot fit all feet, but there are some encour­
aging signs in the Pacific Northwest. 

And I think you know about one very great example that is the 
Umatilla Project which is working. In fact, I think a couple of 
weeks ago we discovered there are 5,000 salmon in the Umatilla 
when there were none two years ago, and increasing. But that was 
a situation whereby the tribes and the irrigators and the contrac­
tors sat down and they worked it out to everybody's benefit, and 
if we are going to pass a bill-which I know you don't want to do­
to apply some conjured decision by this committee to apply to ev­
erybody in the country. It won't work. You know that and I know 
it. So I am encouraged by your thought to comply with the law but 
to seek out individual contracts and to work water spreading out 
between districts in Idaho and between districts in Oregon and 
California and other places. 

So I want to thank you for what I think is a very judgmental po­
sition in this whole area of conflict. You didn't think I would say 
that, did you? 

Mr. BEARD. No, I didn't. I can tell you must be retiring. 
Mr. SMITH. I may seek your retirement as well, Mr. Beard. 
Mr. BEARD. I may be out of here quicker than you think. 
Mr. MILLER. On that sad note, Mr. Dooley. 
Mr. DOOLEY. Thank you, Mr. Chairman. 
Again, following up on some of Mr. Smith's concerns about the 

accuracy of some of the numbers that were reported and the ex­
trapolations that were made by the Inspector General as it deals 
with my part of the country in the Central Valley Project. There 
is a range from perhaps as much as 2,100 acres up to 10,500 acres. 
Which even in the scope of the fact that this Central Valley Project 
serves 2.8 million acres is .04 percent of 1 percent is pretty insig­
nificant, but I would be interested, do we have-can we have-ac­
cess to how this number was derived? 

Ms. FLEISCHMAN. Absolutely. 
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Mr. DooLEY. You will be able to provide that to us? 
[EDITOR'S NOTE.-See appendix.] 
Ms. FLEISCHMAN. It is in the audit report. I would refer you to 

the audit report itself, to the notes on page 7 and at other places 
in the report which detail exactly how we calculated. These are not 
supposed to be absolutely precise numbers with respect to each 
project but they are very close, we believe. 

Mr. DOOLEY. Again, though, in terms of the actual specific in 
terms of how this number was-I mean, we have a big range here. 
Do we have more than on page 7. 

Ms. FLEISCHMAN. We computed the economic benefits by mul­
tiplying full cost rates provided by the Bureau by--

Mr. DOOLEY. I am talking more about the actual acres that you 
are saying that there are violations. 

Ms. FLEISCHMAN. That data we picked up from the Bureau of 
Reclamation itself. 

Mr. DOOLEY. Then, Mr. Beard, can we get that information from 
the Bureau that can identify those specific lands? 

Mr. BEARD. Sure, certainly. 
Mr. DOOLEY. The other issue I was interested in is what is the 

amount of acreage that has been submitted to the Bureau request­
ing a reclassification? 

Ms. FLEISCHMAN. I don't think that we know that right now, but 
we will look in our work papers for this audit and see if we can 
find a number that we may have, and if so, we will submit it to 
you. 

[EDITOR'S NOTE.-See appendix.] 
Mr. DooLEY. The reason I think there is some relevance in this 

question is because if-and I think it was a point in either your 
testimony or Mr. Beard's-some of the reclassification is being held 
up because of a lack of staffing and resources by the Department, 
which I would contend that, to some extent, districts are making 
a good-faith effort to comply with the law and yet you are account­
ing for this acreage that might be up for reclassification as being 
a violation of the law. 

I would be interested in knowing how much of that total acreage 
is submitted for reclassification. 

Ms. FLEISCHMAN. Well, if you will note, we are not saying per se 
that there is a violation of the law by any district. What we are 
trying to describe is a pervasive problem in lands, particularly in 
the 24 projects that we observed, surveyed. We are not saying that 
any of these are particularly a violation of the law itself. There is 
a problem with water spreading and there may very well be an op­
portunity to reclassify lands that are being irrigated. 

In fact, we suggested that that would be one possibility that the 
Bureau should take into consideration as it seeks to address the 
problem. Our point is that there is a problem here and that we are 
pointing it out to the Bureau of Reclamation and we expect and an­
ticipate that the Bureau will address the problem. That may very 
well include reclassifying certain lands that are ineligible right now 
that are receiving water. I have no doubt that that will occur in 
some cases. As Mr. Beard indicated, there are a multitude of com­
plex situations across the west with respect to ineligible lands re-
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ceiving water. It is almost impossible to say you will do X in all 
cases. 

Mr. DOOLEY. And I appreciate those comments. My concern, 
though, if we are looking at this as a policy body, we need to be 
able to differentiate between how much of the problem is the result 
of an inability of the Bureau for lack of resources to deal with the 
appropriate reclassification and how much of it-of the potential 
problem which you have identified is a problem resulting from dis­
tricts trying to circumvent their contract and the law. And I think 
that is the issue that I think is important in trying to get a scope, 
some idea just in terms of how much land is involved in the reclas­
sification. 

Mr. Beard, I am just interested, if you have a district which has 
had a practice that the Bureau has known about and in some cases 
might have given verbal approval to allowing the use of Bureau 
water that might not have been consistent with the written con­
tract that has occurred over time, in a court of law, what would we 
anticipate if the Bureau immediately before a contract renewal 
would try to discontinue that practice if the Bureau had conceded 
to it for some period of time? 

Mr. BEARD. Well, I don't know what would happen in an individ­
ual case. What I would say is just because some government official 
way back when provided verbal approval doesn't authorize viola­
tion of the law. As the Chairman mentioned, this came up in the 
Reclamation Reform Act where we found, as we got into it, a num­
ber of contracts or practices that had taken place. And at that 
point, the Congress decided for whatever reason that there were 
certain equities and they provided a legislative solution to that 
problem. 

As know, we have to operate within the law as it exists. I would 
point out there are reasons these provisions need to be enforced 
and they are grounded in the reasons the laws were enacted in the 
first place. I mean, we have boundaries of the individual districts 
and projects because there had to be some identification of who was 
going to receive benefits. 

Irrigatability classifications are required because we have, in the 
past, delivered water to lands that couldn't grow crops. State water 
rights are required, and they only allow delivery of water if there 
is a State water right. And there are limitations on the use of agri­
cultural water for M&I purposes. Each individual requirement is 
there for very logical reason, and we are going to have to go in and 
look at each one of these water spreading cases individually. 

Mr. DOOLEY. From what I gather from your testimony, it appears 
that the Department of the Bureau has every authority that they 
need to address most of the concerns that the Inspector General 
has identified. 

Do you see any legislative activity that needs to be considered? 
Mr. BEARD. At the present time, no, but I don't want to rule it 

out. It may well be that we will find an instance that is so unfair, 
if you will, that we will come back to the Congress with a request. 
And knowing how the process works, I am sure you will hear about 
it before I do. 

Mr. DOOLEY. One final question. In terms of if you have a district 
that currently has engaged in some efforts that led to greater 
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water conservation which is utilizing less water per acre, if we ac­
cepted the premise which the IG did in terms of saying that if we 
enforce the water spreading issue, we would in fact free up a lot 
of water, do you have any expectations that these districts are 
going to allow this water if they have a legal contract to it, to leave 
their boundaries, and what does this do in terms of the incentive 
for districts to try to employ methods which lead to greater con­
servation? 

Mr. BEARD. Well, I think that is the argument that you will hear 
today, and we have heard already, and that is, don't penalize us 
for being efficient. But what I would say to you is, if water is con­
served through improved practices, pricing mechanisms or struc­
tural changes or whatever, what uses can be made of that con­
served water is determined under the contract, under State law, 
under Federal law and the water right permit. So it goes right 
back, as my testimony pointed out, to the individual State. 

In Oregon, a different thing happens than happens in California 
or Idaho or Colorado or Nebraska. For each individual project or 
district, the contract and the laws are all different, and we have 
to look at each one individually to see what happens. There is no 
blanket attempt here to penalize people for trying to be efficient. 

The Congress has made it very apparent that they want to en­
courage efficient use of Reclamation water. We are not allowed to 
deliver water to be used inefficiently. On the other hand, we don't 
want to penalize people either, so we will have to look at each indi­
vidual case and try to make a determination. 

Mr. MILLER. Mr. DeFazio. 
Mr. DEFAZIO. No questions, Mr. Chairman. 
Mr. MILLER. I appreciate the range, Ms. Fleischman, in your re­

port, but at some point I would hope that as you sit down with 
these issues, we would be able to determine the amount of financial 
loss that may or may not be ocurring, and also whether or not the 
Bureau has not been responsive to the requirements for reclassi­
fication. 

I don't think that gives you the right to go ahead and reclassify 
it on your own by putting water on the land, does it? 

Ms. FLEISCHMAN. I think you are absolutely right, Mr. Chair­
man. 

Mr. MILLER. It is like if I don't get the building permit within 
three days from the city, I am going to put the shopping center in 
anyway. I don't think the law allows that. 

Ms. FLEISCHMAN. Yes. We understand that, no, it does not. I 
would also add that Mr. Cameron tells me, as we reviewed the Bu­
reau's records, we did not see very many requests for reclassifica­
tion but we will submit for the record the answer to Mr. Smith's 
question as to exactly how we calculated the figures on uninten­
tional gain by the Bureau. 

We will also submit for the record from our files the numbers of 
requests for reclassification and the Bureau's response to the ex­
tent that we see that. I suspect Mr. Beard will also look at his 
records for that. But as I say, we don't think we have seen very 
many anyway. 

Mr. MILLER. Well, I appreciate that. And I think that as I look 
at this issue, the solution sort of lies with the districts, first in com-
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ing forward with the information and then, secondly, coming for­
ward with what evidence they have in their possession as to why 
they do this and whether or not they have some color of law and 
authority for doing what they are doing, and that is to be resolved 
individually. 

We are not looking at legislation. I don't think you need it, but 
what I think you need is the districts to come forward in candor 
and tell you exactly what their irrigation situation, their water 
usage situation is as of today. And whether tliat has to be done 
under penalty of peljury or what have you, we need that informa­
tion. 

And the fact is that the districts have that information, and they 
ought not to continue to try and hide that from the Bureau, if that 
is what is going on. In other cases, they have their explanations. 
They ought to put forth those explanations because either you are 
in compliance or you are not in compliance with the law and if 
eventually we get to the situation where compliance becomes so on­
erous, then we ought to consider changing the law. But until that 
moment, it is hard for me to see if you are looking at a range of 
whether it was $37 to $46 million in 24 districts over a period of 
eight years, that is a fair chunk of change. 

I don't know how you can continue to deliver an annual benefit 
to these districts without having them certify to you that they are 
in compliance with the law and the people that Congress and the 
Bureau intended to get the benefit are in fact getting the benefits, 
and people who may be waiting for benefits may not have to con­
tinue to wait through the proper administration of the law. That 
seems to me the fundamental role here for the Bureau to play. If 
you are going to have to go out and play Sherlock Holmes and 
gather all of the evidence yourself, this isn't going to work. 

Well, thank you very much for your help and your testimony, 
and we will obviously continue to stay in touch with you on this. 

PANEL CONSISTING OF A. REED MARBUT, ADMINISTRATOR, 
WATER RIGHTS/ADJUDICATION DIVISION, OREGON WATER 
RESOURCES DIVISION, SALEM, OREGON; ANTONE 
MINTHORN, CHAIRMAN, GENERAL COUNCIL, CONFED­
ERATED TRIBES OF THE UMATILLA INDIAN RESERVATION, 
PENDLETON, OREGON, ACCOMPANIED BY BECKY HIERS, 
UMATILLA BASIN PROJECT POLICY ANALYST, CTUIR DE­
PARTMENT OF NATURAL RESOURCES; AND, LOUIE DICK, JR., 
MEMBER, BOARD OF TRUSTEES, CONFEDERATED TRIBES OF 
THE UMATILLA INDIAN RESERVATION, PENDLETON, OR­
EGON 

Mr. MILLER. The next panel will be made up of A. Reed Marbut, 
who is the Administrator of the Water Rights/Adjudication Division 
of the State of Oregon; and Antone Min thorn, who is the Chairman 
of Confederated Tribes of the Umatilla Indian Reservation; and 
Lewis Dick, Jr., who is a Member of the Board of Trustees of the 
Confederated Tribes of Umatilla Indian Reservation. And Becky 
Hiers, I see her accompanying somebody here. 

Welcome to the committee. And, again, your statements will put 
in the record in their entirety. As you can see, the first panel took 
an hour. If we can do that with each panel, one of the panels is 
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not going to get to testify. So to the extent to which you can sum­
marize-and we will try to summarize on this side in our part of 
the bargain-would be appreciated. 

Mr. Marbut, we will begin with you. 

STATEMENT OF A. REED MARBUT 

Mr. MARBUT. Mr. Chairman, Members of the committee. Thank 
you for the opportunity to address this committee and present tes­
timony on behalf of Oregon's Governor Roberts. And I am honored 
to share this witness table with distinguished leaders of the 
Umatilla tribes. 

Mr. Chairman, I have submitted written testimony and would 
ask to be included in the record. 

Mr. MILLER. Without objectimi. 
Mr. MARBuT. Mr. Chairman, I was asked by Governor Roberts to 

serve as a Member of the Commissioner's Pacific Northwest task 
force on water spreading which has held approximately six meet­
ings since the first of the year. This has been a very educational 
experience and I have listened to this complex debate for this pe­
riod of time . 
. I will ~ot ~epeat my wri~ten testimony tha~ is before :you. I ~ould 

hke to highhght what I think are extremely Important Items m the 
matter of spreading. 

First of all, I think to be realistic, curing spreading or finding 
saved water will not automatically become instream flows. Actions 
taken in Washington, D.C. or Boise or Salem, neither will in fact 
place this water instream if there is a block of water. It is really 
action at the local river level that will put wet water in the stream. 
And by that, in the case of Oregon, we mean regulation and admin­
istration of water by the water masters in the basin. 

And I might point out that in the Umatilla Basin, our water 
masters and our regional managers have spent long hours into the 
evenings working with the Umatilla tribes, the legal irrigators, in 
an attempt to provide maybe we can say 1990 water management 
based on 1900 water law. 

Mr. Chairman, I would like to make just, I think, five points 
which I think of great importance. Spreading a term of art under 
the Reclamation concept may not be spreading under a State law 
concept. And I think it is only an example of the management is­
sues of this decade and into the next century. And I think really 
the Reclamation and Reclamation programs have struggled to keep 
abreast of the technology changes, societal needs, really, since 
1902. 

Management of water in this era must be addressed by coopera­
tive Federal, State, and local effort. The task force was a good ex­
ample of that beginning and if we do not attempt to address it in 
a cooperative way, we will find no solutions unless we ask for a 
judge for those solutions. 

All parties-meaning Federal, State, and local-must recognize 
and respect each other's laws in this matter. The State of Oregon, 
in its respect for Federal Reclamation law, does require a contract 
to receive Bureau water as a part of a water right. We would ex­
pect that the Bureau of Reclamation and the Federal government 
would respect State law, the requirement of a water right not only 
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to distribute water but even for the Bureau to store that water ini­
tially. 

And if the water is going to be allocated to a different use, Or­
egon would expect that the Federal government would respect Or­
egon's transfer laws. We are working right now in the Umatilla on 
a transfer water, to supply water to essential salmon needs. 

Thirdly, allocation and reallocation of water must take into con­
sideration all of the interests in that water, whether it be instream 
interest, local economies, irrigation investments, or whatever they 
may be. We feel that the Oregon statutory scheme and the Oregon 
administrative process is able to recognize all of those interests. 

For example, my fourth point is Oregon's instream water right 
program. Oregon prides itself in being a national leader in this 
stream flow protection. We have certified instream water rights 
and have pending before our department instream water rights 
that, when approved, will protect over 20,000 miles of instream 
reaches in the State of Oregon. 

The State of Oregon has virtually more wild and scenic rivers 
designated by the United States Government than most other 
States combined. Oregon has an active instream leasing program 
which we feel may be an excellent opportunity for coordination 
with irrigation districts to provide essential instream flows at criti­
cal times for fish migration and habitat. 

Lastly, Mr. Chairman, Members of the committee, Oregon law is 
an important issue in this debate. District boundaries are set under 
Oregon law. 

Oregon has recently undertaken and this is partially in response 
to a question you have asked, Mr. Chairman, about where is infor­
mation going to come from. Oregon has recently undertaken the 
major irrigation district remapping program. For the record, it is 
known as House bill 3111. 

This program, under careful guidance with the regional man­
agers throughout the State of Oregon, attempts to bring irrigation 
use and irrigation practice as it is now practiced into compliance 
with Oregon water law. The irrigation districts are spending thou­
sands of dollars to entirely remap their districts. I am sure that the 
Bureau and other interested parties will find these maps when 
completed to be a very valuable tool in identifying precisely where 
water is used. 

In addition, the Klamath Basin has recently been mapped by the 
Department as part of the Klamath River adjudication which, un­
fortunately, is currently sidetracked in a rather extensive Federal 
litigation which is now before the Ninth Circuit. But this kind of 
mapping and this kind of on-the-ground analysis may prove very 
valuable to the Bureau and other interested parties about precisely 
the nature of irrigation district water use in the State of Oregon. 

Mr. Chairman, in the interests of time and to allow the other 
panel Members time, I will close my remarks with that unless 
there are questions. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Marbut follows:] 
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INTRODUCTION 

Washington D.C. 

A. Reed Marbut, Administrator 
Water Rights/Adjudication Division 
Oregon Water Resources Division 
Salem, Oregon 

Mr. Chairman, members of the Subcommittee, thank you for the 
opportunity to present testimony to the oversight Subcommittee 
concerning the water use practices on United States Bureau of 
Reclamation project lands. I am here today to present testimony 
for Oregon's Governor Barbara Roberts. I have delivered copies 
of this written testimony to the Subcommittee staff, and would 
ask that my written testimony be inclu~e~ in the official record 
of the hearing. 

oregon is committed to a cooperative federal-state-local 
partnership in the management of Oregon's river systems for the 
long-term benefit of the people of Oregon and of the United 
States. Opportunities for dialogue, Sl!"h as this hearing, <1re 
key to ~his relationship. It is important to note that Oregon 
and the Bureau of Reclamation hav~ been able to maintain an 
excellent working relationship since th~ times of the first 
Dureau project in the Klamath Rasin. 

There are Bureau of R~clamation (Eureau) projects or United 
States Corps of Army Engineer projects managed by the Bureau in 
almost every oregon river basin . 

Q~GON TESTIM:):r't P/lt"6l 
:J . s . HOUS~ OF RS:iitAS;:;NTA'tlVBS 
P.togo'l 1 o! ! 
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In my testimony today, I would like to describe the work of the 
Commissioner Beard's Pacific Northwest Water spreading Task 
Force, offer an analysis of the relationship between federal 
reclamation law and state water law - as this relationship bears 
on the issue of water spreading, and lastly, report on the status 
o! Oregon's in-stream water right and scenic waterway programs. 

WATER SPREADING TASJt FORCE 

In the early 1980s, the Bureau identified water spreading as a 
significant issue. A task force report on land classification 
was published in 19831

, and an ineligible lands task force 
report was published in 1985 . 2 

On November 24, 1993, the Bureau's Pacific Northwest Regional 
Director issued a "Draft Plan and Policy for Dealing with Water 
spreading and Water Transfer in the Pacific Northwest Region . • 
The stated objective of the Draft Plan was "to eliminate 
unauthorized use of federally developed water supplies and 
facilities." This objective was to be achieved "by approving 
boundary changes and transfers to only those lands eligible to 
receive project water, by terminating delivery of project water 
to lands which are ineligible, and by developing and 
incorporating procedures to avoid future unauthorized water 
spreading actions." Water spreading was defined as "the 
unauthori%ed use of federally developed project water (or 
facilities) on la~ds not previously approved by Reclamation for 
such use." 

Commissioner Beard asked the Pacific Northwest Region established 
a Wa~er Spreading Task Force . Irrigation districts, 
environmental interest groups, Indian tribes and the States of 
Washington, Oregon and Idaho were represented on the Spreading 
Task Force. I huve participated in the Task Force as Oregon's 
representative. 

The Tack Force met six times between February and June, 1994. At 
its first meet;ng Commissioner Dan Beard addressed the Task 
Force. Commissior:er Beard pointed out that the Bureau is 
"prohibited by law fror.~ delivering water illegally." He 
indicated that the spreading issue could not be addressed u11.les~ 
we "get all ~he P"'ople who are involved in this issue in the room 
a~d talk through the problems and alternative solutions.• 

Se'!t N.(1)Crt c: t.ht: 1·ask lcrcc c,., lAnd Cla!:!"!i!ic::l:: :.-:n ind Jqu.i,.,! .. ftey t.o nt. "--•i~t.ant 
Co-..i:=l'! \. ~-r;.~l v! Planl'\l~ and ClloiW::"OIIti.OJUI !Of=C: . 5·"! . l?P.)J . 

::;~'* R~rt. ::1 !':: t'.ALa Av~ilable ~ t'Otl'. i\~lrCl'lle:'lt. ,: fo!" ~::.v••• o! t.hr. In o:: liqib!.• IA:uls 
l&s~t: (!.h . ~- U!!5 . J 

~QON ':C:STI~ f1 .:. 9(~4 } 
'.." 5 . NCO!'~ o•· ii.EPA.!tm-.~ATTVt:S 
.,., • .l •.::!' ' 
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commissioner Beard went on to say "we simply can't turn off the 
past ana destroy rural economies and agricultural production. On 
the other hand we can't continue to exceed the local water 
[supplies] for purposes that are not authorized by law and I 
think we also have to recognize that there are other competing 
uses for water ... such as salmon restoration and other 
endangered species act uses.n 

Commissioner Beard charged the Task Force "to give us your best 
ideas on how we might approach cataloging the issue and the 
termination of illegal uses in a way that does not destroy local 
economies." A::; the Task Force began discussion, the Pacific 
Northwest Regional Director asked the Task Force to consider the 
following Qb1ective Statement: 

To provide the Bureau of Reclamation, through 
constructive discussion, a range of perspectives and 
information on specific values held by the public for 
use in policy formulation on water spreading issues. 

As a part of the Task Force's charge, Bureau statf requested that 
the group provide guidance for a process of policy development; 
the nature, scope and elements of the policy; and recommendations 
for implementation of the policy. The Task force members felt 
that the most important first step was to identify the categories 
of unauthorized water uses. Once these categories were clearly 
identified, the group could begin to develop options for 
treatment of each category. 

The Task Force identified the following categories of water 
spreading; 

1. Use of water outside project boundaries; 

2. Water applied to land outside irrigation district 
boundaries as those boundaries are described in a 
Bureau contract; 

3. Water use without a Bureau contract, or in violation of 
a cont.ract; 

4. Wa~er used on lands not classified as irrigable; and 

5. Water used on lands that do not have a valid state 
water right . . 

Water spreading can be one or more of these practices. However, 
in sum, water spreading is a violation of a contract, a project 
authori~ation, land classification requirements or ~tate law. 

OPXOON T~ST~~'"Y (1/lll/,4) 
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During the first few Task Force meetings documents and data were 
provided by the Bureau staff and the Task Force received a 
federal law briefing from a Bureau attorney and state law 
briefing from each state's representative. The Task Force 
members discussed a variety of issues related to spreading 
categories, options for treatment and allocation or reallocation 
of project waters. 

A number of important collateral issues were discussed, 
including: 

~- If water is •saved" by the elimination of certain 
spreading practices, how should the •saved• water be 
reallocated? 

2. Is it possible to provide in-stream flow benefits Qy 
the reallocation of •saved• water? 

3. How is reallocated "saved" water to be administered or 
regulated? 

The Task Force generally agreed that where water use is in fact 
illegal, steps should be taken to bring the use into compliance 
with the law, either state or federal, or the use should be 
discontinued. In addition, the group recognized that a number of 
spreading cases could be brought within the law without 
termination of the irrigation. For example, where gravity 
irrigation practices had originally formed the basis for land 
classifications but modern irrigation practices have changed 
water application, reclassification could be considered. 
FUrther, where district boundaries were under consideration, NEPA 
review may identify boundary changes that could protect both the 
irrigation p:r:ogram and local environmental concerns. 

Perhaps the most important collateral matter before the Task 
Force war:; the issue of reallocation of water "saved" by 
termination of unauthorized use of project water. All members 
recognized that decades of allocation of water to out-of-stream 
uses has severely depleted natural stream flows. Whether and how 
treatment of water spreading can be used to provide enhanced in­
stream flows W;!ls a major topic of discussion. 

Before I discuss Oregon's position with regard to the Bureau's 
management of its projec~s, the matter of spreading and 
reallocation of saved water, I would like to briefly discuss the 
relationship between the reclamation law and state water law. 
Oregon's commitment tc federal-state-local cooperative water 
management is based upon an understanding and respect of each 
entity's laws. 

OR'&~ 1'Z:!:1'lM():':'r 17,'1!/,G i 
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RECLAMATION LAW 

The history of the development ot the West is in large part a 
history of water. One cannot discuss the settlement of the West 
and the related federal land laws without an understanding of 
water law. In general, the rules governing water allocation, 
distribution and use are framed in state law, with early land 
allocation framed in a number of federal laws. These laws were 
intended to facilitate the establishment of indepandent small 
family farms. The Homestead Act of 18621 and the Desert Land 
Act of 18774 are examples of the land allocation programs 
enacted by federal law. However, in practice these land laws 
were often found to be inappropriate to che arid regions of the 
west. Water became the essential ingredient. 

The most significant federal legislation concerning water in the 
west was the Reclamation Act of 1902.' The basic principle of 
the 1902 Reclamation Act was that the United States would build 
irrigation works from the proceeds of public-land sales in the 
sixteen arid western states.• Water thus provided would be made 
available to both public and private land. 

Since 1902, the Act has undergone significant change. CUrrently, 
project water may be provided for power, navigation, flood 
control, municipal, commercial, industrial, recreation, and fish 
and wildlife purposes. 

Section 8 of the Reclamation Act provides, in part, that: 

Nothing in this Act shall be construed as affecting or 
incended to affect or in any way interfere wich the laws of 
any State or Territory relating to the control, 
appropriation, use or distribution of water used in 
irrigation, or any vested right acquired thereunder, and the 
Secretary of the Incerior, in carrying out the provisions of 
this Act, shall proceed in conformity with such laws .... 
The right to the use of water acquired under the provisions 
of this Act shall be appurtenant to the land irrigated, and 
beneficial use ehall be the basis, the measure, and the 
limit of the right. 7 

Act. of !'lay 20, 1862 , cb . '1,, U nat. . U:il. 43 U.$.C. f 1.11 •c. seq. 

Act o! Ma~h ), U11, ch 107, 1? Stat . 117 . 41 O.S .C . I :\2\ •t 1teq. 

Act. ot June :.1. 1.10.2. ®lOU. 32 .st:at . lll!l, 41 o . s .C. J 312 et. •••· 

~t.ion I , 4l 'O'.S . C. if 172 , 383 . 
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Section 8 of the Reclamation Act expressly disclaims any 
intention of displacing state water law except to insure that 
landowners receive an amount of water consistent with beneficial 
use.• 

OREGON 'HATJUt LAW 

Like most western states, oregon has an intricate web of water 
law developed over a period of over one hundred years. This body 
of law is both complex and confusing. Like reclamation law, the 
basis of state water law is the appropriation doctrine. 

Fortunately, the sections of Oregon's water law which are 
applicable to this discussion are quite limited. In general, we 
need only consider Oregon's statutory provisions for the 
acquisition of water rights, transfer of water rights and-the 
laws pertaining to the formation and administration of irrigation 
districts. 

Under Oregon law, water belongs to the people of the State' and 
an individual must secure a water right before diversion or use 
of water may be initiated. 10 Water is appurtenant to the place 
of its use. The place of use, the nature of the use and the 
point of diversion may not be changed without an approved 
transfer . 11 Irrigation districts are formed pursuant to state 
law. Th~ boundaries are established by the local government and 
may not be altered except as provided under state irrigation 
district law." 

Under Oregon law, a water right is required to withdraw water 
from a natural river or stream for impoundment in a reservoir. 1

) 

In addition, a secondary water right is required to apply the 
stored water to h.-n~ficial use . 14 When an individual applies 
for a water right to use the waters of a reservoir, the applican~ 

lO 

13 

On.i.t-:td Stat .. " . .ll;in• !.and ~ kozU:"\"Oi.!' Co . ~Alpl.M I). U? F .2d t151 . 12~) l'th Cir . ), 
~rt . d•ni•d . U< U .!L •n ll!t8ll. 
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must show by documentary evidence that an agreement has been 
entered into which verifies that the applicant has a sufficient 
interest in the ~tere of the reservoir to meet the purposes of 
the water use proposed in the application.•• 

The Bureau has applied for and received state water rights for 
the storage of water in its projects. The Bureau, and in some 
cases users of project water, have applied for and received 
secondary water rights for use of project water. Pursuant to ORS 
537.400(1}, when an individual applies for use of water stored in 
a Bureau project, the State requires that a Bureau contract be 
secured before the water right permit may be issued. If the 
contract lapses or becomes invalid for any reason, water use must 
terminate. 

As noted above, one of the categories of water spreading was 
•water used on lands that do not have a valid state water right." 
This category is of vital interest to the State; however, the 
question of the validity and interpretation of state water rights 
must be based upon state law. Oregon water law is unique in 
several aspects, especially as to the provisions governing 
establishment and administration of irrigation districts. For 
example, number of Oregon irrigation districts are currently 
undergoing a remapping program to bring water use mapping up to 
date. r. 

Ae we work cooperatively toward solutions to the water spreading 
issue and any reallocation of saved water, we must bear in mind 
the federal-state legal relationship. No solution will last long 
if we do not understand and coordinate our actions under both 
sets of laws. 

OREGON Df-STRBAM PLOW PROTBCTIOH 

I have chosen to address Oregon's water law pertaining to in­
stream flow management in a separate portion of this testimony so 
as to emphasize the importance of this matter to the citizens of 
Oregon. Oregon is a national leader in the development of 
programs and laws for protection of in-stream water. With the 
enactment of the water resource planning statutes in 19551 ' the 
Oregon legislature created an administrative process to establish 
minimum stream flows. 
In the mid 1980s the oregon legislature adopted a comprehensive 

Jd. 
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in-stream water right code.'' l~is in-stream water right 
program allows the Oregon Departments of Fish and Wildlife, Parks 
and Recreation, and Environmental Quality to apply for and 
receive in-stream water rights." These "in-stream" water 
rights provide a public benefit and are deemed to be beneficial 
use of water.'" An in-stream water right, once certified, has 
the same legal status as any other water right. 21 

To date, 504 minimum stream flows have been converted to in­
stream water rights protecting flows in over 8,500 miles of 
oregon's streams and rivers. In addition, there are 957 in­
stream water right applications pending before the Oregon Water 
Resources Department. Once these applications have been 
processed, a total of over 20,000 miles of Oregon streams and 
rivers will have protected in-stream flows levels established. 

In 1970, a citizens initiative established the Oregon State 
Scenic Waterway Program.•• The scenic waterway program allows 
protection of scenic values in certain designated stream reaches 
in Oregon. The scenic ~terway system originally included ~96 
free flowing miles of six rivers. Scenic waterway designation 
now protects 1,100 miles of streams and one 6,672 acre lake. 

The most important aspect of Oregon's in-stream water right and 
scenic waterway programs is that these rights and flows can and 
are part of the State's water regulatory system. The State's 
watermaster corps is charged with the regulation of all water 
rights and water uses in Oregon.'' Paper in-stream allocation 
is of no value unless wet water is regulated in favor of the 
right of record. 

11 or. Rev. St..ac.. • 53?.332 .360 (19!-31 
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COHCLUS:ION 

In closing, I would again like to thank the Chairman for the 
opportunity to present t .his testimony. Oregon believes we can 
address the issues related to water spreading in a cooperative 
and c:onetructi ve way. We look forward to working with Bureau 
staff, environmental interest groups and lo~al and irrigation 
representatives to secure solutions acceptable to all . 

~astly, with respect to the potential for reallocation of •saved• 
water to provide in-stream public benefits, the State of oregon 
welcomes the Bureau to the discussion of water management and 
especially to the administration of in-stream flows . Oregon has 
developed a comprehensive body of water law, including provisions 
for in-stream flow protection. This law can serve to facilitate 
appropriate reallocation where possible. However, of more 
importance, Oregon law can serve to provide protection of . such 
flows once established. 
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Mr. MILLER. Chainnan Minthorn. 

STATEMENT OF ANTONE MINTHORN 
Mr. MINTHORN. Good morning, Mr. Chainnan. My name is 

Antone Minthorn and I represent the Confederated Tribes of the 
Umatilla Indian Reservation. And with me here is Rebecca Hiers, 
the Umatilla project analyst for the tribe's Department of Natural 
Resources and also Louie Dick, Jr., who is a Member of the board 
of trustees which is the tribe's governing body. 

I am the Chainnan of the General Council which is comprised of 
all voting members of the tribe. As such, I sit on the board of trust­
ees which is the governing body of the tribe. I also am Chainnan 
of the Tribal Water Committee which oversees all issues rufecting 
our treaty water rights. In addition, I represent the affiliated tribes 
of Northwest Indians where I serve as First Vice President. 

Water spreading and other violations of Federal water laws have 
devastated our culture, religion, and economy. When my ancestors 
signed the Treaty of 1855 with the United States of America, our 
tribes were a healthy, happy people with a thriving economy based 
on the abundant resources of the Pacific Northwest. 

In the Treaty of 1855, we reluctantly gave the United States 
legal title to over 6 million acres of land in what have now become 
the States of Oregon and Washington. This treaty is part of the 
foundation upon which the United States was established. 

My ancestors understood that we are only borrowing this earth 
and its resources from our children. When they negotiated the trea­
ty, they were thinking of their grandchildren for the next seven 
generations and beyond. Without the guarantee from the United 
States that we would be able to continue fishing for salmon, they 
would not have signed the treaty. 

I am one of the grandchildren that they were thinking of in 1855. 
Yet today, less than 140 years after the signing of the treaty, the 
salmon are almost extinct. Some species are already gone forever. 
Our economic base has been devastated and my people are suffer­
ing. My ancestors never gave up the water necessary to maintain 
our fiduciary. 

The United States Supreme Court has recognized this, making it 
clear that our treaty water rights are superior to all other water 
rights. Our treaty fisheries include the Umatilla, Grande Ronde, 
Walla Walla, Imnaha, Tucannon, Powder, Burnt and Malheur wa­
tersheds and along the main stem Columbia River. Yet after nearly 
140 years, we are still waiting for our treaty water rights to be 
honored in any of these watersheds. Fish get only the polluted left­
overs and often have no river in which to live. 

Millions of salmon die for lack of clean, cold water. The rivers in 
the western United States and the life that depends on them are 
in a crisis state. Most salmon are killed as juveniles when they are 
only a few inches long. Adult salmon are unable to find the 
Umatilla River when they try to return to spawn. The Columbia 
and Snake River Dams have converted this powerful free-flowing 
river into a series of stagnant reservoirs. Most of the year's salmon 
run die as juveniles before they each reach the ocean. 

Water spreading has cost all of us a great deal. The Inspector 
General's audit on water spreading concludes that Umatilla Basin 
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irrigators have cheated the American taxpayer out of almost half 
a million dollars by avoiding required repayment for use of Bureau 
of Reclamation facilities and water. Water spreading has other 
costs, as well, such as its impacts on the Umatilla Basin Project. 

The Umatilla Basin Project has been a national model for ad­
dressing the conflict between treaty water rights and non-Indian 
water use. Congress authorized the project in 1988 to restore flow 
to the Umatilla River which had been dried up by Reclamation irri­
gation projects. When complete, the project will have cost taxpayers 
approximately $50 million. The project will provide about 39,000 
acre feet of water annually for fish to replace the water used by 
irrigation. The project also protects the Umatilla Basin irrigators 
from impacts to their water supply when we adjudicate our water 
rights claim. 

It now turns out that the Umatilla Basin irrigators have been 
taking nearly 34,000 acre feet of water illegally every year. This is 
approximately 90 percent of the water that the project provides 
instream. Permitting the illegal use of this water could negate the 
$50 million investment made by taxpayers to put water back in the 
Umatilla River. Add the approximately $50 million investment by 
Bonneville Power Administration ratepayers, who pay the pumping 
cost for the irrigators and the potential loss or waste of taxpayer 
and ratepayer monies could exceed $100 million. 

Water spreading has also impacted our salmon restoration efforts 
in the Umatilla Basin. Umatilla River salmon were driven into ex­
tinction over 70 years ago by Reclamation irrigation projects. This 
tribe, working slowly with several Federal agencies and with the 
Oregon Department of Fish and Wildlife, has successfully reintro­
duced salmon to this basin. It has truly been a miracle to see Indi­
ans and non-Indians fishing here again. We have shown that salm­
on runs can be restored. 

But our restoration efforts are being undermined by inadequate 
instream flows. When the Westland Irrigation District put in con­
servation measures just a few years ago, they dried up the return 
flow which had SU})plied late summer and fall water for fish. 
Westland Irrigation District then started selling this water illegally 
to the Teel Irrigation District. 

Because this dried up the river, we have had to capture the 
salmon and truck them 50 miles or more to where there is water 
in the river. Trucking puts tremendous stress on the fish and large 
numbers of them die as a result. This has seriously undermined 
the Umatilla fish restoration effort and the millions of dollars that 
this tribe, the Federal Government, and the State of Oregon have 
invested in restoring salmon here. 

The Inspector General's Audit shows that problem is occurring 
West-wide. We are very concerned because water spreading im­
pacts our treaty rights throughout the entire Columbia-Snake 
Basin. Low instream flows kill salmon in every tributary in the 
Basin in the Basin as well as in the mainstem. 

At the time of our treaty, 10 to 16 million salmon returned each 
year to the Columbia Basin. Now, only about 2.5 million salmon re­
turn every year, and this year looks like it will be the worst year 
yet. For two decades, we have been cutting back our tribal harvest 
until now it is virtually gone. 
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It is almost impossible to describe in words the pain and suffer­
ing this has caused my people. We have been fishennen for thou­
sands of years. It is our life, not just our economy. One hundred 
and forty years ago, we were a wealthy people. Now, our unemploy­
ment rate is sky high. Perhaps, if you look at the economic and so­
cial devastation which non-Indian commercial fishennen are begin­
ning to suffer, you will begin to understand what we have been suf­
fering for years. 

This tribe developed a water spreading policy last winter that 
mandates consideration of our treaty rights in resolving this prob­
lem. The affiliated tribes of Northwest Indians has adopted a simi­
lar policy which is now being reviewed by the National Congress 
of American Indians. It sets out a process for resolving this issue 
cooperatively without litigation or new legislation. 

We thought that our cooperative approach has succeeded in June 
when, after months of intensive negotiations, we finalized agree­
ments with the local irrigation districts. We did everything we 
could to make those agreements work, including mal'J ng many sig­
nificant concessions to the irrigators. At the last minute, the 
irrigators backed out of our agreement. They told the local news­
papers that they were afraid that the language they had negotiated 
with us could set harmful precedents for irrigation throughout the 
west. 

Our agreements would have set a precedent for fair and coopera­
tive resolution of the water spreading issue. That is exactly the 
kind of precedent that we need. It is truly unfortunate that the ir­
rigation interests have decided that they do not want such a coop­
erative solution to this problem. 

Reclamation is under tremendous pressure to legalize water 
spreading and to ignore past and future impacts on Indian trust 
assets. Only three tribes sit on the Reclamations Water Spreading 
Task Force. So far, despite repeated requests by these three tribes, 
Reclamation has not even notified any other tribes about the water 
spreading problem or the policy development process. 

Most tribes, like most Americans, do not even know about the ex­
istence of this massive illegal practice. Irrigation interests, who are 
involved in water spreading and know all about efforts to stop it, 
have attended task force meetings in large numbers. This situation 
has resulted in unbalanced input into the development of Reclama­
tion's new policy. 

In addition, Reclamation has held infonnational meetings in irri­
gation communities, but has left out Indian reservations altogether. 
Now, Reclamation has scheduled hearings for the very same irriga­
tion communities to speak twice on this new policy, while tribes are 
not being given any opportunity at all. Unfortunately, Reclama­
tion's new draft policy leans heavily towards legalizing water 
spreading and fails to consider the impacts on fisheries. 

It should also be noted that no fisheries agencies, from either the 
Federal Government or from the States, have been asked for their 
input into the folicy. This is despite clearly expressed concern over 
the impacts o water spreading on salmon recovery by agencies 
such as the National Marine Fisheries Service. 

To legalize water spreading while continuing to ignore this tribe's 
legal rights would be inconsistent with the law and it would breach 
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the United States trust responsibility to uphold the Treaty of 1855 
and to protect our tribal resources. Further, it would be a continu­
ation of the institutional racism which has destroyed the once plen­
tiful salmon runs like the buffalo of the Lakota, thus devastating 
our economy, culture, and religion. 

Water spreading must be halted immediately. Our water spread­
ing policy calls for Reclamation to take custody of the water which 
has been used illegally. Then it should be allocated to meet cur­
rently unmet legal requirements such as our treaty rights. If 
irrigators agree to mitigate past as well as future impacts to our 
treaty resources, then some of that water may be reallocated to 
them. 

In conclusion, I like to make two requests to your committee. 
First, we would like you to review the agreements which we nego­
tiated with the Umatilla Basin irrigation districts and give these 
agreements your support as the preferred method for resolving 
water spreading in the Umatilla Basin. Second, we would like you 
to investigate the potential threat to the Umatilla Basin project's 
fisheries benefits due to illegal water spreading in the Umatilla 
Basin. 

Natural resources in the Pacific Northwest are in peril. This is 
beginning to create many conflicts. My people have been stewards 
of land here for thousands of years. At the time of this treaty, these 
resources were plentiful. We understand this land, but we have 
been left out of the process for 150 years. We still have time to fix 
the problems we face, but we need to work together, sovereign to 
sovereign, and we need to be treated fairly. 

Thank you. That is the end of my statement. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Minthorn and attachments follow:] 
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TESTIMONY OF CHAIRMAN ANTOHB MINTHORH 
confederated Tribes of the umatilla Indian Reservation 

Affiliated Tribes of Northwest Indians 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS 
Committee on Natural Resources 

united states House of Representatives 

WATER SPREADING HEARING 
July 19, 1994 

My name is Antone Minthorn, and I represent the Confederated 

Tribes of the Umatilla Indian Reservation. I am Chairman of the 

General Council, which is comprised of all voting members of the 

Tribe. As such, I sit on the Board of Trustees, which is the 

governing body of the Tribe. I also am Chairman of the Tribal 

Water Committee, which oversees all issues affecting our treaty 

water rights. In addition, I represent the Affiliated Tribes of 

Northwest Indians where I serve as First Vice President. 

Water spreading and other violations of federal water laws 

have devastated our culture, religion, and economy . When my 

ancestors signed the Treaty of 1855 with the United States of 

America, our tribes were a healthy , happy people with a thriving 

economy based on the abundant resources of the Pacific Northwest. 

In the Treaty of 1855, we gave the United States legal title 

to over six million acres of land in what have now become the 

States of Oregon and Washington. This Treaty is part of the 

foundation upon which the United States was established . 

My ancestors understood that we are only borrowing this Earth 

and its resources from our children. When they negotiated the 

Treaty, they were thinking of their grandchildren for the next 

seven generations and beyond. Without the guarantee from the 
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United States that we would be able to continue fishing for salmon, 

they would not have signed the Treaty. 

I am one of the grandchildren they were thinking of in 1855. 

Yet today, less than 140 years after the signing of the Treaty, the 

salmon are almost extinct. Some species are already gone forever. 

Our economic base has been devastated, and my people are suffering. 

My ancestors never gave up the water necessary to maintain our 

fishery. The United states Supreme Court has recognized this, 

making it clear that our treaty water rights are superior to all 

other water rights . Our treaty fisheries include the Umatilla, 

Grande Ronde, Walla Walla, Imnaha, Tucannon, Powder, Burnt and 

Malheur watersheds and along the mainstem Columbia River. Yet, 

after nearly 140 years, we are still waiting for our treaty water 

rights to be honored in any of these watersheds. Fish get only the 

polluted leftovers, and ·often have no river in which to live. 

Millions of salmon die for lack of clean, cold water. The 

rivers in the Western United States, and the life that depends on 

them, are in a crisis state. Most salmon are killed as juveniles, 

when they are only a few inches long. Adult salmon often are 

unable even to find the Umatilla River when they try to return to 

spawn. The Columbia and Snake River dams have converted this 

powerful free-flowing river into a series of stagnant reservoirs. 

Most of each year's salmon run die as juveniles, before they even 

reach the ocean. 

Water spreading has cost 

Inspector General's Audit on 

all of us a great deal. 
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Umatilla Basin irrigators have cheated the American taxpayers out 

of almost half a million dollars by avoiding required repayment for 

use of Bureau of Reclamation facilities and water. Water spreading 

has other costs, as well, such as its impacts on the Umatilla Basin 

Project. 

The Umatilla Basin Project has been a national model for 

addressing the conflict between treaty water rights and non-Indian 

water use. Congress authorized the Project in 1988 to restore 

flows to the Umatilla River, which had been dried up by Reclamation 

irrigation projects. When complete, the Project will have cost 

taxpayers approximately $50 million. The Project will provide 

about 39,000 acre-feet of water annually for fish to replace the 

water used by irrigation. The Project also protects the Umatilla 

Basin irrigators from impacts to their water supply when we 

adjudicate our water rights claim. 

It now turns out that Umatilla Basin irrigators have been 

taking nearly 34,000 acre-feet of water illegally every year. This 

is approximately 90% of the water that the Project provides 

instream. Permitting the illegal use of this water could negate 

the $50 million investment made by taxpayers to put water back in 

the Umatilla River. Add the approximately $50 million investment 

by Bonneville Power Administration ratepayers, who pay the pumping 

costs for the irrigators, and the potential loss or waste of 

taxpayer and ratepayer monies could exceed $100 million. 

Water spreading has also impacted our salmon restoration 

efforts in the Umatilla Basin. Umatilla River salmon were driven 
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into extinction over 70 years ago by Reclamation irrigation 

projects. This Tribe, working closely with several federal 

agencies and with the Oregon Department of Fish and Wildlife, has 

successfully reintroduced salmon to this basin. It has truly been 

a miracle to see Indians and non-Indians fishing here again. We 

have shown that salmon runs can be restored. 

But our restoration efforts are being undermined by inadequate 

instream flows. When the Westland Irrigation District put in 

conservation measures just a few years . ago, they dried up the 

return flows which had supplied late summer and fall water for 

fish. Westland Irrigation District then started selling this water 

illegally to the Teel Irrigation District. 

Because this dried up the river, we have had to capture the 

salmon and truck them 50 miles or more back to where there is water 

in the river. Trucking puts tremendous stress on the fish and 

large numbers of them die as a result. This has seriously 

undermined the Umatilla fish restoration effort and the millions of 

dollars that this Tribe, the federal government and the State of 

Oregon have invested in restoring salmon here. 

The Inspector General's Audit shows that problem is occurring 

West-wide. We are very concerned because water spreading impacts 

our treaty rights throughout the entire Columbia-Snake Basin. Low 

instream flows kill salmon in every tributary in the Basin as well 

as in the mainstem. 

At the time of our Treaty, 10 to 16 million salmon returned 

each year to the Columbia Basin. Now, only about 2. 5 million 

Testimony of Chairman Antone Minthorn - Page 4 
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salmon return every year, and this year looks like it will be the 

worst year yet. For two decades, we have been cutting back our 

tribal harvest until now it is virtually gone. 

It is almost impossible to describe in words the pain and 

suffering this has caused my people . We have been fishermen for 

thousands of years. It is our life, not just our economy. 140 

years age, we were a weal thy people. Now, our unemployment rate is 

sky-high. Perhaps, if you look at the economic and social 

devastation which non-Indian commercial fishermen are beginning to 

suffer, you will begin to understand what we have been suffering 

for years. 

This Tribe developed a Water Spreading Policy last winter that 

mandates consideration of our treaty rights in resolving this 

problem. 1 The Affiliated Tribes of Northwest Indians has adopted 

a similar policy which is now being reviewed by the National 

Congress of American Indians. 2 It sets out a process for 

r ·esolving this issue cooperatively, without litigation or new 

legislation. 

We thought that our cooperative approach had succeeded in June 

when, after months of intensive negotiations, we finalized 

agreements with the local irrigation districts. We did everything 

we could to make those agreements work, including making many 

significant concessions to the irrigators. At the last minute, the 

1A copy of our water Spreading Policy is included as 
Attachment 1. 

2A copy of the Affiliated Tribes of Northwest Indians' 
resolution on water spreading in included as Attachment 2. 
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irrigators backed out of our agreement. 

newspaper that they were afraid that 

They told the local 

the language they had 

negotiated with us could set harmful precedents for irrigation 

throughout the West. 

Our agreements would have set a precedent for fair and 

cooperative resolution of the water spreading issue. 

exactly the kind of precedent that we need. It 

That is 

is truly 

unfortunate that the irrigation interests have decided that they do 

not want such a cooperative solution to this problem. 

Reclamation is under tremendous pressure to legalize water 

spreading and to ignore past and future impacts on Indian Trust 

Assets. Only three tribes sit on the Reclamation's Water Spreading 

Task Force. So far, despite repeated requests by these three 

tribes, Reclamation has not even notified any other tribes about 

the water spreading problem, or the policy development process. 

Most tribes, like most Americans, do not even know about the 

existence of this massive illegal practice. Irrigation interests, 

who are involved in water spreading and know all about efforts to 

stop it, have attended Task Force meetings in large numbers. This 

situation has resulted in unbalanced input into the development of 

Reclamation's new policy. 

In addition, Reclamation has held informational meetings in 

irrigation communities, but has left out Indian Reservations 

altogether. Now, Reclamation has scheduled hearings for the very 

same irrigation communities to speak twice on this new policy, 

while tribes are not being given any opportunity at all. 

Testimony of Chairman Antone Minthorn - Page 6 
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Unfortunately, Reclamation's new draft policy leans heavily towards 

legalizing water spreading and fails to consider the impacts on 

fisheries. 

It should also be noted that no fisheries agencies, from 

either the federal government or from the states, have been asked 

for their input into the policy. This is despite clearly expressed 

c oncern over the impacts of water spreading on salmon recovery by 

agencies such as the National Marine Fisheries Service. 3 

To legalize water spreading while continuing to ignore this 

Tribe's legal rights, would be inconsistent with the law, and it 

would breach the United States' Trust Responsibility to uphold the 

Treaty of 1855 and to protect our tribal resources. Further, it 

would be a continuation of the institutional racism which has 

destroyed the once plentiful salmon runs, like the buffa lo of the 

Lakota, thus devastating our economy, culture and religion. 

Water spreading must be halted immediately. Our Water 

Spreading Policy calls for Reclamation tc take custody of the water 

which has been used illegally. Then, it should be allocated to 

meet currently unmet legal requirements, such as our treaty rights. 

If irrigators agree to mitigate past as well as future impacts to 

our treaty resources, then some of that water may be reallocated to 

them. 

In conclusion, I would like to make two requests to your 

Committee. First, we would like you to review the agreements which 

3A copy of a letter sent to the Bureau of Reclamation from the 
Division Chief of the National Marine Fisheries Service concerning 
water spreading in the Umatilla Basin is included as Attachment 3. 
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we negotiated with the Umatilla Basin irrigation districts and give 

these agreements your support as the preferred method for resolving 

water spreading in the Umatilla Basin. second, we would like you 

to investigate the potential threat to the Umatilla Basin Project's 

fisheries benefits due to illegal water spreading in the Umatilla 

Basin. 

Natural resources in the Pacific Northwest are in peril. This 

is beginning to create many conflicts. My people have been 

stewards of the land here for thousands of years. At the time of 

the Treaty, these resources were plentiful. We understand this 

land, but we have been left out of the process for 140 years. We 

still have time to fix the problems we face, but we need to work 

together, sovereign to sovereign, and we need to be treated fairly. 

Thank you. 
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CONFEDERATED TRIBES 
of the 

P.O. Box 638 
PENDLETON, OREGON 97801 

Area Code 503 Phone 276·3165 
FAX 276·3095 

GENERAL COUNCIL 
ond 

BOARD OF TRUSTEES 

CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION 

WATER SPREADING POLICY 

March 2, 1994 

Since time immemorial, our economy, religion and culture have 
centered around our fishing, hunting and gathering resources in the 
Columbia-Snake Basin. We gave the United States 6.4 million acres 
of land in the Treaty of 1855. But we never gave away the water 
needed by these resources. In the Treaty, the United States 
promised to protect these resources for us . 

Yet our tribal resources , such as salmon, are going e xtinct because 
of lack of water. Bureau of Reclamation projects have taken water, 
which under the Treaty should have been protected for fish, and 
have given it to irrigators . This violation of the Treaty has 
devastated our economy and has severely impacted our culture and 
our ability to practice our religion. After 139 years, we are 
still waiting for our Treaty water right to be honored. 

Not only have our Treaty rights been ignored, but irrigators have 
been taking additional water illegally. When Indians fish 
illegally, we are sent to federal prison . When irrigators kill 
fish by illegally taking water, they are not punished . Instead, we 
are told by the United states governuent that we must consider the 
impacts to the irrigation economy of making them stop their illegal 
activity. 

Our economy, which is protected by Treaty, is being destroyed. 
Their economy, even when based on illegal water diversions, is 
given the greatest protection . To legalize water spreading 
activities while continuing to ignore this Tribe's legal rights, 
would be inconsistent with the law, would breach the United States' 
Trust Responsibility to this Tribe and would be a continuation of 
the institutional racism which has already devastated this Tribe's 
economy, religion and culture. 

Resolution of this problem is possible. It must, however, 
recognize this Tribe's superior claio to water. It is this Tribe's 

Attachment l 
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policy that resolution of the water spreading problem must have two 
objectives. First, it must prov ide additiona l water instream in 
both the tributaries and the mainstems of the Columbia-snake Basin. 
Second, it mu s t be viewed as a critical tool for salmon restoration 
in the Umatilla Basin and in the Columbia-snake Basin. The water 
spreading problem must be addressed in the following manner: 

1. Water spreading is illegal and must be halted immediately. 
The Bureau of Reclamation must take custody of all of the 
water which has been used illegally. Irrigators who wish to 
legalize past practices must go through the National 
Environmental Policy Act (NEPA) process to do so. Irrigators 
must request and begin the NEPA process within one year. 
Otherwise, the water must be permanently allocated to protect 
tribal resources. 

2. When irrigators request legalization of past practices, they 
may request that the Bureau of Reclamation make some water 
available to them until the NEPA process is completed. The 
Bureau of Reclamation, having taken custody of the water which 
has been used illegally , may allocate that water among the 
different users. In doing so, however, tribal resources must 
be given first priority with other user groups given second 
priority. 

3. When irrigators request legalization of past practices, the 
following standards must be followed in the NEPA process: 

a. Past impacts from the illegal activities on tribal 
resources must be fully mitigated. Mitigation 
alternatives should include, among Others, reallocation 
of water to instream uses, waters hed restoration and 
fina ncial compensation. 

b. Any potential future impacts from the legalization of 
water spreading must be fully mitigated. Mitigation 
alternatives should include, among others, reallocation 
of water to instream uses, watershe d restoration and 
financial compensation. 

c. The analysis of impacts to tribal resources must inc lude 
local, regional and cumulative impacts. The baseline for 
determining impacts will be the c ondition of the 
resources at the time of the Treaty of 1855. 

d. Monitoring and enforcement procedures must be established 
and implemented, including the installation of measuring 
devices on all irrigation diversions . 

e. Measures to improve water quality by reducing the impacts 
of farming practices must be establi s hed and implemented. 

CTUIR Water Spreading Policy - Pa ge 2 
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f. Comprehensive, state-of-the-art conservation measures 
must be developed and implemented, with the conserved 
water reallocated to tribal resources. 

g. Economically unjustifiable uses of the water shall not be 
permitted. For instance, no water should be provided to 
grow surplus crops. Irrigators must demonstrate that 
their proposed use of the water is economically 
justifiable. 

h . Irrigators must repay the taxpayers for the subsidies 
illegally received in the past. 

Water for salmon and all our treaty resources is a matter of 
survival for our culture and religion. We are only borrowing these 
resources from our children. It is our duty and obligation to 
leave these resources clean, strong and healthy for the next seven 
generations and beyond to use and enjoy. These resources · are a 
part of us. Destruction of the water and the salmon means 
destruction of our people . 

The United states government has a Trust Responsibility to protect 
all our treaty resources for us. We recognize that the irrigators 
who have been · water :·spreading :may -.face .·economic ·hardship.·if ·forced 
to comply with the ·.law;·, :.We :understand •what · that :means•·•:. Our .tribal 
economy, .. culture •·and .:-religion ::alr.eady •: have :·suffered ·.:·far : more ".than 
mere hardship. ' This .::injustice :and .:deprivation •continues .today; . .In 
spite of this,- .we •.have· worked :successfully .. ·.with ·.the .United :.States 
government and ·.with ::irrigation :interests •to·.resolve othercconf-licts 
over water . . We :are .willing to try .to resolve this issue . . However, 
any· resolution to the water spreading problem must be consistent 
with the law. It must address the past violations of our Treaty 
rights. 
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Resolution No. 94-19 

CERTIFICATE 

The undersigned, Donald G . Sampson and Rose Mary Narcisse, hereby certify that they are the 
Chairman and Secretary, respectively, of the Board of Trustees, of the Confederated Tribes of 
the Umatilla Indian Reservation, thai at a duly called and held meeting of said Board at the Board 
Room of the Tribal Office!Tribal Administration Building, Pendleton, Oregon on March 2 1994 
, a quorum of said Board was present and the following Resolution was regularly moved, 
seconded, and adopted by a vote or....§.._ to __Q_, __Q_ abstaining. 

RESOLUTION 

WHEREAS, th.e Board of Trustees is the governing body of the Confederated Tribes of the 
Umatilla Indian Reservation, Pendleton (Mission), Oregon and by the authority of 
the 1949 Constitution and By-Laws as adopted on November 4, 1949, AND 

WHEREAS, At the January 15, 1994, National Environmental Policy Act Scoping Hearing held 
on the Reservation, General Council members expressed their feelings about what 
policy position the Confederated Tribes of the Umatilla Indian Reservation should 
lake concerning water spreading and the request or the local irrigation districts to 
expand their boundaries;AND 

WHEREAS, The Board of Trustees, in consultation with the Tribal Water Committee, the Fish 
and Wildlife Committee and the Natural Resource Commission, developed a draft 
Water Spreading Policy based upon the testimony of General Council 
members;AND 

WHEREAS, The General Council reviewed and commented on this draft Water Spread Policy 
at a specially held General Council Meeting on February 28, 1994;AND 

WHEREAS, The comments of General Council have been incorporated into the Water 
Spreading Policy; AND BE IT FINALLY 

RESOLVED; That the Board of Trustees hereby approves and adopts the attached Water 
Spreading Policy, AND 

that said Resolution has not been modified, amended or repealed and is still in full force and 
effect. 

OA TED this _1m!_ day of _ _,M,a,r"'ch,_,__,, 1994. 

ATTEST: 

<*%V:!JldFa4d-?? 
Rose Mary NafCiS~secre;;ry 
Board of Trustees 
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Affiliated Tribes of Northwest Indians 

1994 Mid-Year Conference 
Pendleton, Oregon 

RESOLUTION # 94 - 46 

PREAMBLE 

We, the members of the Affiliated Tribes of Northwest Indians of the United States, 
invoking the divine blessing .of the Creator upon our efforts and purposes, in order to 
preserve for ourselves and our descendants rights secured under Indian Treaties and 
benefits to which we are entitled under the laws and constitution of the United States and 
several states, to enlighten the public toward a batter understanding of the Indian people, 
to preserve Indian cultural values, and otherwise promote the welfare of the Indian 
people, do hereby establish and submit the following resolution: 

WHEREAS, the Affiliated Tribes of Northwest Indians (ATNI) are representatives 
of and advocates for national, regional, and specific Tribal concerns; and 

WHEREAS, the Affiliated Tribes of Northwest Indians is a regional organization 
comprised of American Indians in the states of Washington, Idaho, Oregon, Montana, 
Nevada, northern California, and Alaska; and 

WHEREAS, the health, safety, welfare, education, economic and employment 
opportunity, and preservation of cultural and natural resources are primary goals and 
objectives of Affiliated Tribes of Northwest Indians; and 

WHEREAS, since time immemorial, our economy, religion and culture have 
centered around our fishing, hunting and gathering resources in the Pacific Northwest. 
We gave the United States millions of acres of land in our treaties. But we never gave 
away the water needed by these resources. In our treaties, the United States promised 
to protect these resources for us; and 

Attachment 2 

825 N.E. 20th Avenue· Suite 310 ·Portland. Oregon 97232·2275 
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AFFILIATED TRIBES OF NORTHWEST INDIANS RESOLUTION # 94 • 46 

WHEREAS, our Tribal resources, such as salmon, are going extinct because of 
lack of water. Bureau of Reclamation projects have taken water, which under our treaties 
should have been protected for fish and other treaty resources, and have given it to 
irrigators. This violation of our treaties has devastated our economy and has severely 
impacted our culture and our ability to practice our religion. After more than a century, 
we are still waiting for our treaty water rights to be honored; and 

WHEREAS, not only have our treaty water rights been ignored, but non-Indian 
irrigators have been taking additional water illegally. When Indians fish illegally, we are 
sent to federal prison. When irrigators kill fish by illegally taking water, they are not 
punished. Instead, we are told by the United States government that we must consider 
the impacts to the irrigation economy of making them stop their illegal activity; and 

WHEREAS, our economies, which are protected by treaties, are being destroyed, 
while the non-Indian irrigation economy, even when based on illegal water diversions, is 
given the greatest protection; and 

WHEREAS, water for salmon and all our treaty resources is a matter of survival 
for our culture and religion. We are only borrowing these resources from our children. 
It is our duty and obligation to leave these resources clean, strong and healthy for the 
next seven generations and beyond to use and enjoy. These resource~ are a part of us. 
Destruction of the water and the salmon means destruction of our people; and 

WHEREAS, the United States government has a Trust Responsibility to protect all 
our treaty resources for us as so stated by the President of the United States in his 
Government to Government relations statement April 29, 1994 in Washington D.C. to all 
Tribal leaders; and 

WHEREAS, legalization of water spreading activities while continuing to ignore our 
Tribes' legal rights, would be inconsistent with the law, would breach the United States' 
Trust Responsibility to our Tribes and would be a continuation of the institutional racism 
which has already devastated our Tribal economies, religion and culture; and 

WHEREAS, resolution of the water spreading problem is possible. It must, 
however, recognize our Tribes' superior claim to water; now 

THEREFORE BE IT RESOLVED, it is the policy of the Affiliated Tribes of 
Northwest Indians that resolution of the water spreading problem must have two 
objectives. First, it must provide additional water instream in both the tributaries and the 
mainstems of the Columbia-Snake Basin and all other basins in the Pacific Northwest. 
Second, it must be viewed as a critical tool for salmon restoration in the Pacific 
Northwest; and 

1994 MID-YEAR CONFERENCE PAGE 2 
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AFFILIATED TRIBES OF NORTHWEST INDIANS RESOLUTION # 94 - 46 

BE IT FURTHER RESOLVED, the water spreading problem must be addressed 
in the following manner: · 

1. Water spreading is illegal and must be halted immediately. The Bureau of 
Reclamation must take custody of all of the water which has been used illegally. 
Non-Indian irrigators who wish to legalize past practices must go through the 
National Environmental Policy Act (NEPA) process to do so. Non-Indian irrigators 
must request and begin the NEPA process within one year. Otherwise, the water 
must be permanently allocated to protect Tribal resources. 

2. When Non-Indian irrigators request legalization of past practices, they may request 
.that the Bureau of Reclamation make some water available to them until the NEPA 
process is completed. The Bureau of Reclamation, having taking custody of the 
water which has been used illegally, may allocate the water among the different 
users. In doing so, however, Tribal resources must be given first priority with other 
user groups given second priority. 

3. When Non-Indian irrigators request legalization of past practices, the following 
standards must be followed in the NEPA process: 

a. Past impacts from the illegal activities on tribal resources must be fully 
mitigated. Mitigation alternatives should include, among others, reallocation 
of water to instream uses, watershed restoration and financial 
compensation. 

b. Any potential future impacts from the legalization of water spreading must 
be fully mitigated. Mitigation alternatives should include, among others, 
reallocation of water to instream uses, watershed restoration and financial 
compensation. 

c. The analysis of impacts to tribal resources must include local, regional and 
cumulative impacts. The baseline for determining impacts will be the 
condition of the resources adhe time of our treaties. 

d. Monitoring and enforcement procedures must be established and 
implemented, including the installation of measuring devices on all irrigation 
diversions. 

e. Measures to improve water quality by reducing the impacts of farming 
practices must be established and implemented. 

1994 MID-YEAR CONFERENCE PAGE3 
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AFRLIATED TRIB~S OF NORTHWEST INDIANS RESOLtmON # 94 - 46 

f. Comprehensive, stat~f-the-art conservation measures must be developed 
and implemented, with the conserved water reallocated to Tribal resources. 

g. Economically unjustifiable uses of the water shall not be perrriitted. For 
instance, ·no water should be provided to grow surplus crops. Irrigators 
must demonstrate that their proposed use of the water is economically 
justifiable. 

h. Non-Indian irrigators must repay the taxpayers for the subsidies illegally 
received in the past. 

BE IT FINALLY RESOLVED, if the above-described process for resolving this 
problem is not implemented, then all water which has been used illegally must be 
reallocated to Tribal resources immediately. 

CERTIFICATION 

The foregoing resolution was adopted at the 1994 Mid-Year Conference of the 
Affiliated Tribes of Northwest Indians, held at the Red Uon Inn, Pendleton, Oregon on 
May 19, 1994 with a quorum present. 

Bruce Wynne, resident Margaret Jose', Secretary 

1994 MID-YEAR CONFERENCE PAGE4 
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UNITED STATES DEPARTMENT OF COMMERCE ) 

CC~'ii-lOL NO. _____ _ 

FOLDESID'--------------

Dear Mr. Keys: 

The National Marine Fisheries Service (NMFS) has reviewed a copy 
of the National Environmental Policy Act (NEPAl Seeping Document 
on the Proposed Boundary Changes for Irrigation Districts Within 
the Umatilla Project in Oregon. We received this document !rom 
the Columbia Basin Fish and Wildlife Authority (CBFWA) on 
November 29, 1993. Although our comments were not directly 
solicited by the Bureau of Reclamation (BOR), we believe that it 
is within our statutory authority under NEPA and the Fish and 
Wildlife Coordination Act to comment at this time. 

General Comments 

Past agricultural practices in the Columbia and Umatilla Basins, 
including irrigation withdrawal-induced modifications of 
historic flows, have resulted in negative impacts that have 
contributed to the decline of anadromous salmonid stocks. In the 
Columbia River, these impacts have ranged !rom changes in water 
velocity, with resultant impacts on salmonid migration, to 
induced straying of Umatilla fall chinooK salmon into the Snake 
River (due to extreme low flows in the Umatilla River). 
Irrigation withdrawals in the umatilla River are the primary 
cause of low flow and elevated water temperature, which has 
resulted in the extirpation of several anadromous fish runs in 
the umatilla River. 
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The Umatilla Basin project, by restoring water to the umatilla 
River, was designed to alleviate soma of the fishery problema 
resulting tram both authorized legal agricultural withdrawals, 
and the unauthorized and possible illegal "water spreadinq" that 
has occurred within the basin. We are concernea that the action 
proposed in the scopinq document will: 1) authorize present 
potentially illeqal water use in the basin; 2) encourage 
additional water withdrawal from the Umatilla that does not 
legallr exist at present; 3) preclude the Umatilla project from 
achiev1ng its Con;reaaionally mandated purpose; 
4) preclude the project from meeting the Umatilla Tribal 
ana6romous !ish restoration expectations; and 5) sat an 
unacceptable precedent for dealing with the over-allocation of 
water resources. In short, we believe that this apparent after­
the-fact authorization of potentially illegal water use is 
extremely inappropriate. 

Furthermore, to conduct an environmental review in the format of 
a NEPA Environmental Assesament (EA), the BOR has effectively 
eliminated public review. We recommend that the environmental 
review process be conducted through an Environmental Impact 
statement (EIS). The EIS should be conducted from the baseline 
ot historical hydroloqical conditions in the Umatilla River and 
should evaluate the effects of currant legal water use and the 
effects ot the proposed action on anadromous fish stocks in the 
Columbia, Snake and umatilla Rivers, as wall as the effects of 
the proposed action on Umatilla River habitat, passage and fish 
restoration initiatives. 

We provide the following specific comments on your November 4, 
1993, doCUlllent. 

Alternptiy•• to .b9 Eyalyattd 

In addition to your proposed alternatives: 1) Proposed Boundary 
Changaa, 2) No Action - No Boundary Changes, JJ Alternative/ 
Different Boundary· changes; wa recommend an evaluation of water 
conservation measures. In eaoh of these scenarios, an evaluation 
ot the effects of increased monitoring and enforcement of 
inatraam-tlow requirements should be provided. The BOR 
pradioatea the evaluations with "to avoid any nat advarsa effects 
on tl.ows needed for the Umatilla River fishery", We feel that 
tha currant practice of "water spreading" has already created an 
unacceptable level ot adverse impact. Tharafora, wa recommend an 
evaluation and comparieon of tne current adverse effects to 
affects that would result if the legal boundaries of the 
irrigation districts ware enforced. 
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znyironmantal IBIUII tDd Impacts 

We agree with the isaues and impacts identified by the BOR. 
Furthermore, we concur with the CBFWA comments sent to you on 
November 30, 1993; specifically, the concern that the proposed 
action aeta an environmentally damaging precedent for 
unauthorized·water uae. We further wieh to emphaaize CBPWA'• 
recommendations that the EIS discuss the possible changes to 
other BOR controlled water projects and their cumulative impact 
on flow• and fishes in the snake and Columbia Rivers and their 
tributaries. 

The proposed action must be consistent with other efforta to 
protect and reatore anadromous tishes throughout the columbia 
River Baain. Your proposed action should work in conjunction 
with the Northwest Power Planning council's "Columbia River Basin 
Fiah and Wildlife Program" and other plans currsntly being 
developed to restore anadromous fish runs. 

Thank you for considering our preliminary comments. We hope the 
BOR will work closely the NMFS and other resource agencies to 
find a comprehensive solution to the allocation and usa of our 
limited natural resources. We look forward to providing positive 
information and comments as the EIS is developed. If you have 
any quaetiona concerning our comments, please contact Dan Avery, 
of my staff, at (503) 230-5419. 

cc: CBFWA - Hawkes 
USFWS • Portland 
Umatilla Indian Reservation - Department of Natural 
Ra•ourcaa 
NMFS - Seattle, GCNW 
NPPC - Peter Paquet 
BIA - Portland 
SPA - Judith A. Johnansen 
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Resolution No. 94-44 
CERTifiCATE 

The undersigned, Donald G. Sampson and Rose Mary Narcisse, hereby certify that they are the Chairman and 
Secretary, respecth·cly, of the Board of Trustc01 of the Confederated Tribes of the Umatilla Indian Reservation of 
Oregon, that at a duly called (June 1, 1994), recessed and recon,·ened meeting of said Board at the Board Room 
of the Tribal Office/Tribal Administration Building, Pendleton, Oregon (Mission), Oregon on June 3. 1994 • a 
quorum of said Board was pr01ent and the following R01olution was regularly moved, seconded and adopted by 
a vote of i. to .!_, .!. abstaining. 

RESOLUTION 

WHEREAS, the Board of Trustees is the aoverning body of the Confederated Tribes of the Umatilla Indian 
Reser;ation (CTUIR), Mission, Oregon and by the authority of the 1949 Constitution and By-Laws 
as approved and adopted on No,·ember 4, 1949; AND 

WHEREAS, On March 2, 1994, the Board of Trustees adopted the Confederated Tribes of the Umatilla Indian 
Reservation Water Sprudin& Policy (Resolution 94-19), AND 

WHEREAS, The Tribal Water Committee has negotiated interim agreements eonsistent with tile Water 
Spreading Policy "'itb tbe Westland Irrigation Distriet, the Stanfield Irrigation District, the West 
Extension Irrigation District and. WaterWatch, AND BE IT FURTHER 

RESOLVED, That the Board of Trustees hereby appro''"' and adopts the attached agreements: 

1. MEMORANDUM OF AGREEMENT· WESTLAND IRRIGATION DISTRICT, TEEL IRRIGATION 
DISTRICT, the CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION, and 
WATERWATCH,Int~ which incorporates by refereaee the 1994 TEMPORARY CONTRACT BETWEEN 
THE UNITED STATES OF AMERICA AND THE WESTLAND IRRIGATION DISTRICT; 

2. MEMORANDUM OF AGREEMENT· STANFIELD IRRIGATION DISTRICT, the CONFEDERATED 
TRIBES OF THE UMATILLA INDIAN RESERVATION, aod WATERWATCH,In~ " 'hith incorporates 
by reference the 1994 TEMPORARY CONTRACT BETWEEN THE UNITED STATES OF AMERICA 
AND THE STANFIELD IRRIGATION DISTRICT; 

3. MEMORANDUM OF AGREEMENT - WEST EXTENSION IRRIGATION DISTRICT, tbe 
CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION, aod WA TERWATCH,Inc., 
which incorporates by refereaee the 1994 TEMPORARY CONTRACT BETWEEN THE UNITED STATES 
OF AMERICA AND THE WEST EXTENSION IRRIGATION DISTRICT; AND BE IT FINALLY 

RESOLVED, Thot the Board of Trustees authorizes the Chairman of the Board of Trustees to sign the above 
dacribtd agreements. 

AND that said Resolution has not been modified, amended or repealed and is still in full Ioree and effect. 

DATED Ibis ...lli.. day of -l!!!!L• 199~. 

ATTEST: 

(;_;;JK-{.)i''!t ,,o/7?,,,·, ~> 
Rose Mary Narcisse, Secretary 
Board of Trustees 
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MEMORANDUM OF AGREEMENT 

WESTLAND IRRIGATION DISTRICT 
TEEL IRRIGATION DISTRICT 

CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION 
and 

WATERWATCH, Inc. 

June 3, 1994 

I. Preamble 

The Westland Irrigation District (WID) for several years has 
delivered water from the Umatilla Project to lands outside its 
federally approved boundaries. The Bureau of Reclamation 
(Reclamation) calls such practice "water spreading". WID would 
like to continue these deliveries. WID has requested the approval 
of Reclamation for a permanent change in their boundaries to allow 
these deliveries to continue. Reclamation is currently considering 
this request, and is in the process of analyzing its environmental 
impacts as required by the National Environmental Policy Act 
(NEPA). The Department of Natural Resources of the Confederated 
Tribes of the Umatilla Indian Reservation (CTUIR) is a cooperating 
agency in this NEPA process. Reclamation must issue a Record of 
Decision which will permanently resolve the issue of WID's water 
use. Hereafter, this process shall be referred to as the "NEPA 
process" .. 

Reclamation may not make its final decision for two or more years. 
In the meantime, WID and the Teel Irrigation District (TID) seek to 
continue using Umatilla Project water on the lands outside WID's 
approved boundaries. CTUIR and WaterWatch, however, seek to 
provide and protect water needed for anadromous fish in the 
Umatilla River, in recognition of CTUIR's treaty rights. The 
parties to this agreement recognize the needs of both agriculture 
and anadromous fish for water during the interim period before a 
final decision by Reclamation. The parties have worked together 
cooperatively in an attempt to meet these needs, and have agreed to 
support interim deliveries of water for both instream and 
irrigation uses .. 

II. Agreement 

The parties to this Memorandum of Agreement, WID, TID, CTUIR, and 
WaterWatch, do hereby agree to the following: 

1. Process 

a. WID agrees to waive, in the 1994 TEMPORARY CONTRACT BETWEEN 
THE UNITED STATES OF AMERICA AND THE WESTLAND IRRIGATION 
DISTRICT, until completion of the NEPA process for boundary 
expansion, to the United states any rights, claims or 
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interests it may have pursuant to its 1949 contract with the 
United States in all federally developed or delivered water 
which has been proposed to be used outside of WID's 
boundaries. This federal water includes 11,052 acre-feet of 
McKay Reservoir storage space. If WID elects to withdraw its 
boundary expansion proposal by August 15, 1994, this waiver 
will terminate on November 1, 1994. Otherwise, the term of 
the waiver shall be until the issuance of the Record of 
Decision by Reclamation. Future use of this water shall be 
governed by the Record of Decision issued by the Bureau of 
Reclamation. If Reclamation's decision is appealed, the 
waiver will continue until the decision can no longer be 
appealed. 

b. CTUIR, WID, TID and WaterWatch jointly will submit this MOA to 
the Bureau of Reclamation as a proposal. This proposal 
includes the attached 1994 TEMPORARY CONTRACT BETWEEN THE 
UNITED STATES OF AMERICA AND THE WESTLAND IRRIGATION DISTRICT, 
as drafted, to allow WID to irrigate outside of its boundaries 
in 1994. It also includes an agreement on how the water 
described in §1.a above, shall be allocated in 1994. 

c. With this agreement, the parties jointly request that 
Reclamation complete the NEPA evaluation of this proposal and 
issue WID a temporary contract as quickly as possible. 
Specifically, the parties will request that Reclamation 
evaluate this request and issue a temporary contract, if 
possible, on the basis of a Categorical Exclusion. The 
parties each agree to support implementation of this agreement 
and to urge other interested organizations and individuals to 
support it as well. 

d. This MOA will serve as the foundation for interim agreements 
until the NEPA process is completed. It will be amended on a 
yearly basis only if significant new information becomes 
available. It is the parties' objective to develop new 
interim agreements on the following timetable: 

o First negotiation meeting - Middle of November of the 
year preceding a new agreement 

o Finalize new agreement - Middle of December of the year 
preceding a new agreement 

o Completion of Process to Obtain Bureau of Reclamation 
approval - End of January of the year in which the new 
agreement is to be implemented 

2. Allocation of Water 

a. Of the water described in SILl. a above, 6, 501 acre-feet shall 
be allocated to instream flow use by CTUIR in 1994 as 
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described in §ll.2 . b and §II.2.c below. 

b. WID and TID agree to support and aid CTUIR, Waterwatch and the 
United States in the release of 10 percent of the contracted 
stored water described in the November 18, 1949, contract 
between the United States and the Westland Irrigation District 
(Contract number Ilr-1550), plus 10 percent of the up to 7,380 
acre-feet of McKay reserved stored water rented to WID in past 
years and 100 percent of the up to 3,549 acre-feet of McKay 
residual stored water rented to WID in past years for instream 
use for the benefit of the Umatilla and Snake River fishery. 

c. Reclamation will operate McKay so that the contracted, 
reserved and residual water will share the same fill priority 
and any shortages in filling will be shared proportionately, 
provided however that contracts for McKay water with non­
District individuals will be satisfied first in water year 
1994 . 

d. Water in these spaces may be carried over in the same manner 
in which irrigation water has been carried over in the past. 
Accounting for the water accumulating to these spaces will be 
on an annual accrual basis. 

e. WID and TID may irrigate inside as well as outside of WID's 
boundaries, in accordance with a temporary contract with 
Reclamation providing for out-of-boundary deliveries in 1994 
or a subsequent year. In no event shall the combined total 
amount of reserved stored water and §S(a) contracted stored 
water delivered to out of boundary lands exceed 11,052 acre­
feet in 1994. The out of boundary lands receiving this water 
shall be limited to those lands which may be eligible for 
inclusion in the NEPA process (those lands irrigated with 
Umatilla Project water before October 1, 1988). The unused 
portion of this water may be carried over in the same manner 
in which irrigation water has been carried over in the past. 

f. WID and TID may apply water only to those lands having a valid 
permit or water right to use it. Reclamation applied in May, 
1994, for a permit to use McKay Reservoir water on lands 
outside WID's boundaries. CTUIR and waterWatch shall support 
issuance of this permit if consistent with the application and 
with state law. 

g. WID and TID shall provide unconditional support and 
cooperation in the protection of releases of water from McKay 
Reservoir for instream flow use for fish purposes including, 
but not limited to, supporting any changes in or under federal 
and state law which may be necessary to ensure protection of 
this water for this use. Such changes include, but are not 
limited to, acquisition of permanent state primary and 
secondary water rights from McKay Reservoir for instream flow 
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augmentation and perma nent federal reauthorization (if 
necessary) of McKay Reservoir for instream flow augmentation . 
The permanent allocat i on of McKay Reservoir space among 
irrigation and instream uses will be determined through the 
NEPA process. Neither WID nor TID shall take or in any other 
manner prevent CTUIR from using water released or foregone for 
instream uses by other Umatilla Basin water right holders. 

3. Watershed Restorat i on Pilot Project 

WID, TID and CTUIR will assess the feasibility of establishing a 
pilot project for the purpose of promoting watershed restoration on 
the Umatilla River. The Soil Conservation Service's existing 
programs and other opportunities will be reviewed. The assessment 
will be completed by August, 1994, and will identify site 
locations, ownership, a restoration plan, and funding sources. The 
pilot project will be implemented in 1995. 

4. Water Qua l ity Mon i tor i ng 

WID, TID and CTUIR, in cooperation with the other irrigation 
districts, the Bureau of Reclamation, the oregon Department of 
Environmental Quality, the Oregon Department of Fish and Wildlife, 
and other involved agencies shall monitor Umatilla River water 
quality in 1994 and assess the need for further study. Monitoring 
will include a review of existing water quality data and the 
sampling for potential agricultural contaminants in irrigation 
drains and in the umatilla River . WID and TID, in combination with 
the Stanfield . Irrigation District, the Hermiston Irrigation 
District and · the West Extension Irrigation District, will fund 
$10,000 to conduct this monitoring. The allocati on of the funding 
burden will be determined by the districts. 

5. Process for Pernanent Inclusion of WID's "Omitted Lands" 

As described in SII.1.a above, WID will waive any contract rights 
it may have to the water it has used outside of its boundaries in 
the past. WID shall also provide to CTUIR evidence which 
demonstrates that the "omitted lands" (as described in Table 1· of 
the November 4, 1993, seeping meeting ·notice for the proposed 
Umatilla Project irrigation districts) should have been included 
within the districts originally. once these two steps have been 
completed to the satisfaction of CTUIR, the WID, TID and CTUIR will 
begin to develop another Memorandum of Understanding to submit to 
the Bureau of Reclamation as a joint proposal to permanently 
include those "omitted lands" on an expedited process. WaterWatch 
reserves the right to object to such a proposal. 

a. 

6. Disclaimers 

Each party expressly 
remedies, claims and 

reserves all its 
arguments, except 
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provided in this Memorandum of Agreement. 

b. Nothing in this Agreement is intended nor shall be construed 
as affecting or waiving any treaty rights of the CTUIR. 

7, Enforcement of the Agreement 

Any party to this agreement has the right to seek enforcement of 
the terms of this agreement in the circuit court of Umatilla or 
Marion Counties, except that any legal action involving the United 
States of America must be brought in the Federal District Court of 
Oregon. This private right of enforcement is in addition to any 
enforcement authority of the United States of America or the State 
of Oregon, and is in addition to any other remedy that the parties 
may have under law. If a lawsuit is filed regarding this 
agreement, any party to this agreement may intervene, and no party 
to this agreement will oppose such intervention. 

Dated this _____ day of May, 1994. 

Chairman, Board of Trustees 
Confederated Tribes of the Umatilla Indian Reservation 

Chairman, Board of Directors 
Westland Irrigation District 

Chairman, Board of Directors 
Teel Irrigation District 

President 
WaterWatch, Inc. 
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UNITED STATES DBPARTMEN'l' OP TBE IN'l'ERIOR 
Bureau of Raolamation 

umatilla Basin Project, Oragon 

TEMPORARY COHTBACT BETWEEN THE YNITED STATES OP AMERICA 
AND TBB HBSTLAND IRBIQbTIOH PISTRICT 

THIS AGREEMENT, made this day of , 1994, pursuant 
to Reclamation law, particularl~ection 9(e) of the Reclamation 
Project Act of 1939, 53 Stat. 1196; 43 U. S . C. § 48Sh(e), by and 
between the UNITED STATES OF AMERICA, hereinafter referred to as 
the United States, acting through the Bureau of Reclamation, 
hereinafter referred to as Reclamation, represented by the Regional 
Director, Pacif ic Northwest Region, hereinafter referred to as the 
Contracting Officer, and the WESTLAND IRRIGATION DISTRICT, 
hereinafter referred to as the District, an irrigation d i strict 
organized and existing· under the laws of the State of Oregon. 

WITNESSETH, THAT: 

EXPLhNATQRY &ECIIALS 

WHEREAS, the following statements are made by way of 
explanation: 

1. The United States has constructed the Umatilla Project 
pursuant to Reclamation Law; 

2. The United States and the District entered into a series of 
.contracts, culminating in Amendatory Contract No. Ilr-1550, dated 
November 18, 1949, hereinafter referred to as the 1949 contract, 
under which the District is provided 30 percent · of the stored water 
available in McKay Reservoir, hereinafter referred to as McKay, for 
irrigation use within federally recognized District boundaries. 
Contract at§ 9(a) . 

3. The 1949 contract reserves from permanent disposition not less 
than 25 percent of the water to be available annually in the 
reservoir, pending the determination of term• and conditions bn 
which such water will later be made available on a permanent basis. 
Contract at § 9(b). ContractS 9(b) water has traditionally been 
referred to as "reserved• stored water. Reclamation has rented up 
to 7,390 acre-feet of reserved water annually to the District in 
past years. 

~. The 1949 contract provides that, to the extent it is 
temporarily available, as conclusively determined by the Secretary, 
additional water from McKay may be delivered to the District. 
Contract at S 9(c) . Project water in exces• of !il 9(b) "reserved• 
stored water has traditionally been referred to as "residual" 
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The amount of resid·~~~e~re~ to th~ District 
is up to 3,549 acre-lFeet annually. 

5. Reclamation does not recognize any right of the District or 
its member water users to continued delivery of any McKay reserved 
or residual water. In Reclamation's view, the District has no 
right to rely on continued use of McKay reserved and residual 
water, or on water which the District has used in violation of the 
1949 contract with Reclamation or Reclamat i on Law . 

6. The District does not waive any rights or claims to the 
reserved (§ B(b) of the 1949 contract) or residual (§ S(c) of the 
1949 contract) water traditionally offered to the District on a 
yearly basis. 

7. Reclamation's 1949 contract with the District requires that 
project water used in irrigation be delivered exclusively to lands 
within federally recognized District boundaries and that delivery 
to out of boundary land may only occur with the written consent of 
the Secretary or the Contracting Officer. 1949 Contract at § 23 
and§ 3:2. 

8. In previous years, the District has ·authorized irrigation 
service to certain lands outside District boundaries without 
securing proper approval from the United States. The United States 
has required the District to stop this practice. The District has 
submitted a boundary expansion request to Reclamation so that it 
may provide water service to out of boundary lands . The District 
has requested an interim agreement with Reclamation that will allow 
continued service to out of boundary lands while its boundary 
expansion request is being considered. 

NOW, THEREFORE, in consideration of the premises and mutual 
parties, it is agreed as follows: 

WAIVER OF CONTRACT RIGHTS 

~- Not withstanding § 14 of this contract, the District agrees to 
waive until completion of the National Environmental Policy Act 
(NEPA) process for boundary expansion to the United States any 
rights, claims or interest it may have pursuant to its 1949 
contract with the United States in all federally developed or 
delivered water which has been proposed to be used outside of tfie 
District's boundaries. If the District elects to withdraw its 
boundary expansion proposal as provided in § 12(d) of this 
contract, this waiver will terminate on December 31, 1994. 
Otherwise, the term of the waiver shall be until the issuance of 
the Record of Decision by Reclamation . If Reclamation's decision 
is appealed, the waive r will continue until the decision can no 
longer be appealed. 

2 
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10. (a) The District agrees to support and aid the United States 
in the release of 10 percent of the § 6(a) contracted stored water 
plus 10 percent of the up to 7,380 acre-feet of McKay reserved 
stored water rented to the District in past years and 100 percent 
of the up to 3,549 acre-feet of McKay residual stored water rented 
to the District in past years for instream use for the benefit of 
the umatilla and Snake River fishery. 

(b) Reclamation will operate McKay so that the contracted, 
reserved and residual water will share the same fill priority and 
any shortages in filling will be shared proportionately, provided 
however that contracts for McKay water with non-District 
individuals will be satisfied first in water year 1994. 

SERVICE TO LANPS OUTSIPE EXISTING DISTRICT BOUNDARIES 

11. (a) The United States agrees to permit temporary delivery 
during the 1994 irrigation season of a portion of the remaining 
reserved stored water and § S(a) contracted water to up to 9,912 
acres of irrigable lands outside federally recognized District 
boundaries, which according to the District, received water from 
the District prior to October 1, 1988. These lands are described 
in the November 4, 1993, notice announcing scoping meetings for 
proposed boundary changes for irrigation districts in the Umatilla 
Project. The information contained in this document was submitted 
to Reclamation by the District as part of the District's permanent 
boundary expansion request. 

(b) In addition to the 9,912 acres described above, the 
United States agrees to permit temporary delivery during the 1994 
irrigation season of stored water to up to acres of 
irrigable lands that may be outside federally recognized District 
boundaries, which according to the District, received water from 
the District prior to October 1, 1988. This is described in 

. Reclamation has not yet made a 
~ar::e:+t::e:-:rm=i~n=a-=t'i-::o:::n:-=a-=s--ot::o:-':':w:l:h:::e:+t:'!h::e:-:r:- the acres are outside 
District boundaries and under what circumstances, · if any, they 
would be eligible to receive project water under future contracts, 
if any. 

' (c) In no event shall the combined total amount of reserved 
stored water and§ 8(a) contracted stored water delivered to out of 
boundary lands exceed 11,052 acre-feet in 1994. Deliveries to out 
of boundary lands shall be at the discretion of the District and in 
accordance with the terms of this contract. 

3 
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PROPOSED BQUNDARX CHANQE SUBJECT TO 
NATIONAL ENY!RONMENIAL pQLICX ACT 

'12. (a) Reclamation and the District agree that NEPA compliance 
will be accomplished prior to entering into any long-term contract 
for delivery of water. Reclamation must evaluate the proposal of 
all four Umatilla Project districts in the same NEPA document to 
determine the cumulative impacts of the boundary change proposal. 

(b) Reclamation agrees to provide to the District by July 1, 
1994, a schedule for completion and the total estimated District 
costa, for the NEPA evaluation of the proposed boundary change 
request of the four districts in the Umatilla Project. 

(c) Reclamation agrees to provide to the District by July 1, 
1994, its best estimate of new or revised obligations which the 
District is likely to face if its 1949 contract is amended to 
authorize irrigation of additional lands. 

(d) The District agrees to notify Reclamation by August 15, 
1994, by formal resolution if they intend to pursue the proposed 
boundary change and associated NEPA process and to enter into an 
agreement with Reclamation by September 13, 1994, implementing a 
schedule of deliverables and a cost-sharing arrangement for the 
NEPA process. 

PAYMENTS FOR WATER 

13. At the time of execution of this contract, the District shall 
pay $ to the United States for temporary water 
service to of the acres of lands to which 
temporary service is authorized by this contract. The $====:-:~ 
to be paid equals a rate of $ per acre, plus an estimate of 
1994 operation and maintenance (O&M) costs for McKay Reservoir, 
plus a $100.00 fee for the preparation of this contract. The sum 
ot $ is to be paid, in addition to any other payments 
due the onited States under the 1949 contract or other contracts. 
In the event some of the acres are not provided temporary water 
service by the District, an appropriate refund will be made at the 
end of the irrigation season. The O&M charge will also be 
adjusted, if necessary, based on actual O&H costa and. 1994 
deliveries of McKay water. The District will be issued a refund G>r 
a bill as appropriate to · cover adjustments for actual 1994 O&M 
coats. 

TERM OF CONTRACT 

14. This contract shall become effective on the date first above 
written and shall continue until December 31, 1994, unless 
terminated sooner. This contract shall be terminated and service 
hereunder shall cease at the option of the United States at any 
time upon failure of the District to abide by any notice, order 

4 
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rule or regulation of the United States or the State of Oregon now 
or hereafter established. The United States may terminate this 
contract and service hereunder may cease if this contract or the 
use of project water or project facilities is challenged in any 
legal or administrative proceeding by any individual, group, or by 
the State of Oregon. This contract may be terminated by the United 
states and .water service hereunder may cease if the Oregon 
Department of Water Resources fails to issue the necessary 
approvals for instream use of project water. 

OREGON DEPARTMENT OF WATER RESOURCES APPROVAL OF DELIVERY OF WATER 
TO LANPS OVTSIPE EXISTING DISTRICT BORNPARIES 

15. (a) water delivered under this contract shall comply with 
State and federal law. Reclamation applied on May 5, 1994, for a 
permit to irrigate some of the lands involved in this contract. 
The Oregon Department of Water Resources has given this permit 
application the number 94- The parties agree to support 
issuance of the ·permit as quickly as possible. 

(b) The District· acknowledges and agrees that Reclamation's 
application for a permit (No. 94-______ l to irrigate lands outside 
existing District boundaries does not constitute United States 
approval for the expansion of federally recognized District 
boundaries. The permit was applied for under State law in order to 
deliver water to lands outside existing boundaries on an interim 
basis or on a permanent basis, if deemed appropriate, upon 
completion of Reclamation's review of the District's permanent 
boundary expansion request. The District agrees not to use 
Reclamation's application for permit No . 94- , or the 
resulting permit, in any legal or administrative proceeding to 
prove United States approval for permanent boundary expansions. 

pisclaimers 

16. Reclamation and the District disagree on whether the 
District's past deliveries to out of boundary lands were legal, and 
on whether future deliveries would be legal in the absence of this 
contract or other more permanent authorization by Reclamation. 
This contract does not affect that underlying dispute, except to 
settle it until December 31, 1994 . This contract is intended only 
to provide water in 1994 for irrigation of specified out <Df 
boundary lands and to facilitate delivery of water for fish flows. 
Except for contract rights temporarily provided by this contract, . 
this contract creates no new rights or obli~ations. The parties 
waive none of their rights,- remedies or cla1ms existing prior to 
this contract. In granting this temporary contract, the United 
States does not acknowledge or adopt the District's contention that 
the District had the right to deliver water to out of boundary 
lands and that water users receiving water on out of boundary lands 
established a vested right to project water. 

5 
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~7. Not withstanding§ 14 of this contract, the parties agree that 
the delivery of irrigation water or the use of Federal facilities 
pursuant to this contract is subject to Reclamation law, as amended 
and supplemented, including, but not limited to, the . Reclamation 
Reform Act of 1982 (RRA) (Public Law 97-293). RRA certification 
forms will not be required on a . District-wide basis from 
landholders for the 1994 irrigation season . Landholders will be 
required to complete RRA certification forms prior to delivery of 
project water in 1995. 

NOTICES 

18. Any notice, demand, or request authorized or required by this 
contract shall be deemed to have been given, on behalf of the 
District, when . mailed, postage prepaid, or delivered . to the 
Regional Director, PN Region, Bureau of Reclamation, 1150 N. 
Curtis Road, Boise, Idaho 83706-1234, and on behalf of the United 
States, when mailed, postage prepaid, or delivered to the Secretary 
of the District, .Westland Irrigation District, PO Box 416, 
Stanfield, Oregon 97875 ~ 0416, the designation of the addressee or 
the address may be changed by notice given in the same manner as 
provided in this article for other notices. 

CONTINGENT ON APPROPRIATIQN OR ALLOTMENT OF FUNDS 

19 . The expenditure or advance of any money or the performance of 
any obligation of the United States under this contract shall be 
contingent upon appropriation or allotment of funds . Absence of 
appropriation or allotment of funds shall not relieve the District 
from any obligations under this contract. No liability shall 
accrue to the United States in case funds are not appropriated or 
allotted. 

OFFICIALS NQT TO BENEFIT 

20. No Member of or Delegate to Congress, Resident Commissioner or 
official of the District shall benefit from this contract other 
than as a water user or landowner in the same manner as other water 
users or landowners . 

ORALITY OF WAXER 

21. The operation and maintenance of project facilities shall be 
performed in such manner as is practicable to maintain the quality 
of raw water made avail&ble through such facilities at the highest 
level reasonably attainable, as determined by the Contracting 
Officer. The United States does not warrant the quality of water 
and is under no obligation to construct or furnish water treatment 
facilities to maintain or better the quality of water . 

6 
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WATER AND AIR 

22. The District, in carrying out this contract, shall comply with 
all applicable water and air pollution laws and regulations of the 
United States and the State of Oregon, and shall obtain all 
required permits or licenses from the appropriate Federal, State, 
or local authorities. 

CLEk~ AIR AND WATER 

23. (a) The District agrees as followe: 
(1) To comply with all the requirements of Section 

114 of the Clean Air Act, as amended (42 U.S.C. 1857, et ~ .• as 
amended by Public Law 91-604) and Section 308 of the Federal Water 
Pollution Control Act (33 u.s.c. 1251 et ~., as amended by Public 
Law 92-500), respectively, relating to inspection, monitoring, 
entry, reports, and information, as well as other requirements 
specified in Section 114 and Section 308 of the Air Act and the 
Water Act, respectively, .and all regulations and guidelines issued 
thereunder before the execution of this contract. 

(2) That no portion of the work required by this 
contract will be performed in a facility listed on the 
Environmental Protection Agency List of Violating Facilities on the 
date when this contract was executed unless and until the EPA 
eliminates the name of such facility or facilities from such 
listing. 

(3) To use its best efforts to comply with clean 
air standards and clean water standards at the facility where the 
contract work is being performed. 

(4) To insert the substance of the provisions of 
this article into any nonexempt subcontract, including this 
paragraph (1) (d). 

(b) The terms used in this article have the following 
meanings.: 

(1) The term "Air Act" means the Clean Air Act, as 
amended (42 U.S.C. 1857 ~ ~ .• as amended by Public Law 91-604). 

(2) The term "Water Act" means Federal Water 
Pollution Control Act, as amended (33 u.s.c. 1251 ~ ~·, as 
amended by Public Law 92-50.0) . 

(3) The: term "clean air atandards 11 means any 
enforceable rules, regulations, guidelines, standards, limitations, 
orders, controls, prohibitions, or other requirements which are 
contained in, issued under, or otherwise adopted pursuant to the 
Air Act or Executive Order 11738, an applicable implementation plan 
as described in Section 110 (d) of the Clean Air Act (42 U.S.C. 
l857c-5(d)), an approved implementation procedure or plan under 
section 111(c) or Section 11l(d), respectively, of the Air Act (42 
U.S.C. l857c-6(c) or (d)), or an approved implementation procedure 
under Section 112(d) of the Air Act (42 U.S.C. 1857c-7(d)). 

(4) The term "clean water standards" means any 

7 



96 

JLN El3 '94 El3: 15PM DIV OF" WPANDL ~ ~-~:!.!~ 8 r"J'.9)lC::.::-.~;= 

L~~Y ~~~:~ /;-~~ ~ -~ u 
enforceable limitation, control, condition, prohibition, standard, 
or other requirement which is promulgated pursuant to the Water Act 
or contained in a permit issued to a discharger by the 
Environmental Protection Agency or by a State under an approved 
program, as authorized by Section 402 of the Water Act (33 u.s.c. 
1342), or by local government to ensure compliance with 
pretreatment regulations as required by Section 307 of the Water 
Act (33 U.S.C. 1317). 

(5) The term "comply" means compliance with clean 
air or water standards. Cor..ply shall als.o mean compliance with a 
schedule or plan ordered or approved by a court of competent 
jurisdiction, the Environmental Protection Agency or an air or 
water pollution control agency in accordance with the requirements 
of the Air Act or Water Act and regulations issued pursuant 
thereto. 

(6) The tern "facility" means any building, plant, 
installation, structure, mine, vessel or other floating craft, 
location, or site of operations, owned, leased, or supervised by a 
contractor or subcontractor, to be utilized in. the performance of 
a contract or subcontract. ~~ere a location or site of operations 
contains or includes· more than one building, plant, installation, 
or structure, the entire location or site shall be deemed to be a 
facility except where the Director, Office of Federal Activities, 
Environmental Protection Agency, determines that independent 
facilities are collocated in one geographical area. 

COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGQLATIONS 

24. (a) The District shall comply with Title VI of the Civil 
Rights Act of 1964 (42 U. S.C. 2000d), Section 504 of the 
Rflhabilitation Act of 1973 (P.L. 93-112, aa amended), the Age 
Discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other 
applicable civil rights laws, as well as with their respective 
implementing regulations and guidelines imposed by the U.S . 
Department of the Interior and/or Bureau of Reclamation. 

(b) These statutes require that no person in the United 
States shall, on the grounds of race, color, national origin, 
handicap, or age, be excluded from participation in, be denied the 
benefits of, or be otherwise subjected to discrimination under any 
program or activity receiving financial assistance from the Bureau 
of Reclamation. By executing this contract, the District agrees ~o 
immediately take any measures necessary to implement this 
obligation, including permitting officials of the United States to 
inspect premises, programs, and documents. 

(c) The District makes this agreement in consideration of and 
for the purpose of· obtaining any and all Federal grants, loans, 
contracts, property discounts or other Federal financial assistance 
extended after the date hereof to the Distriut by the Bureau of 
Reclamation, including installment payments after such date on 
account of arrangements for Federal financial assistance which were 

8 
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approved before such date. The District recognizes and agrees that 
such Federal assistance will be extended in reliance on the 
representations and agreements made in this article, and that the 
United States reserves the right to seek judicial enforcement 
thereof. 

PRIVACY ACT COMPLIANCE 

25. (a) The District shall comply with the Privacy Act of 1974 
(5 U.S.C. 522a) (the Act) and the Department of the Interior rules 
and regulations under the Act (43 CFR 2.45 et seq.) in maintaining 
landholder acreage certification and reporting records, required to 
be submitted to the District for compliance with sections 206 and 
228 of the Reclamation Reform Act of 1982 (96 Stat. 1266), and 
pursuant to 43 CFR 426.10. 

(b) With respect to the application and administration of the 
criminal penalty provisions of the Act (5 U.S.C. 552a[i]), the 
District and the District's employees responsible for maintaining 
the certification and reporting records referenced in (1) above are 
considered to be employees of the Department of the Interior. See 
5 u.s. c. 522a(m). 

(c) The Contracting Officer or a designated representative 
shall provide the District with current copies of the Interior 
Department Privacy Act regulations and the Bureau of Reclamation 
Federal Register Privacy Act System of Records Notice (Acreage 
Limitation--Interior, Reclamation-31) which govern the maintenance, 
safeguarding, and disclosure of information contained in the 
landholders' certification and reporting records. 

(d) The Contracting Officer shall designate a full-time 
employee of the Bureau of Reclamation to be the System Manager who 
shall be responsible for making decisions on denials pursuant to 43 
CFR 2.61 and 2.64, and amendment requests pursuant to 43 CFR 2.72. 
The District is authorized to grant requests by individuals for 
access to their own records. 

(e) The District shall forward promptly to the System Manager 
each proposed denial of access under 43 CFR 2.64, and each request 
for amendment of records filed under 43 CFR 2.71; notify the 
requester accordingly of such referral; and provide the Syst11m 
Manager with information and records necessary to prepare an 
appropriate response to the requester. These requirements do not 
apply to the certification and reporting terms tiled pursuant to 
43 CFR 426.10, unless the requester elects to cite the Privacy Act 
as a basis for the request. 

CERTIFICATION OF NONSEGREGATED FACILITIES 

26. The District hereby certifies that it does not maintain or 
provide for ita employees any segregated facilities at any of ita 

9 
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establishments, and it does not pe'r'nu.t its' employees "to perform 
their services at any location, under its control, where segregated 
facilities are maintained. It certifies further that it will not 
maintain or provide for its employees any segregated facilities at 
any of its establishments, and that it will not permit its 
employees to perform their services at any location, under its 
control, where segregated facilities are maintained. The District 
agrees that a breach of this certification is a violation of the 
Equal Opportunity clause in this contract. As used in this certi­
fication, the term "segregated facilities" means any waiting rooms, 
work areas, rest rooms and wash rooms, restaurants and other eating 
areas, timeclocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or 
entertainment areas, transportation, and housing facilities 
provided for employees which are segregated by explicit directive 
or are in fact segregated on the basis of race, creed, color, or 
national origin, because of habit, local custom, or otherwise. The 
District further agrees that (except where it has obtained 
identical certifications from proposed subcontractors for specific 
time periods) it will obtain identical certifications from proposed 
subcontractors prior to the award of subcontracts exceeding $10,000 
which are not exempt from the provisions of the Equal Opportunity 
clause; that it will retain such certifications in its files; and 
that it will forward the following notice to such proposed 
subcontractors (except where the proposed subcontractors have 
submitted identical certifications for specific time periods) : 

NOTICE TO PROSPECTIVE SUBCONTRACTORS 
OF REQUIREMENT FOR CERTIFICATIONS 

OF NQNSEGREG;TED EACILITIES 

A Certification of Nonsegregated Facilities 

must be submitted prior to the award of a 

subcontract exceeding $10, 000 which is not 

exempt from the provisions of the Equal 

Opportunity clause. The certification may be 

submitted either for each subcontract or for 

all subcontracts during a period (i.e, 

quarterly, semiannually, or annually). Note: 

The penalty for making false statements in 

offers is prescribed in 18 U.s.c. 1001. 

10 
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IN WITNESS WHEREOF, the parties ~h~e ~~ed·~fJx_ name~ 

the day and year first above written. 

(DISTRICT SEAL) 

ATTEST: 

Secr_etary 

11 

UNITED STATES OF AMERICA 

By 
=R~e~g7i~o~n~a~l-=D~i-r~e-c~t~o-r __________ __ 

Pacific Northwest Region 
Bureau of Reclamation 
1150 N. Curtis Road 
Boise ID 83706-1234 

WESTLAND IRRIGATION DISTRICT 

By~~==~------------­Chairman 
Board of Directors 
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BS 

County of 

On this day of ---------' 19 __ , before me, 

-----------'----- -' a Notary Public, personally appeared 

, known to me to be 
~t~h-e_p_e_r __ s_o~n~w~h~o~s~e~~n~a~m~e~i,..s~s~u~·~o~s~c~r~i~b~e~d~t~o~~t~h~e~w~1~t~hin instrument and 
acknowledged to me that executed the same . 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day a nd year first above written. 

(SEAL) 

STATE OP IDAHO 

County of Ada 

Notary Public in and for the 
State of 
Residing at: 

My commission expires: 

• • * * * * * * * * 

ss 

On this day of , 19 ·, personally 
appeared before ·me --, to me known 
to be the official of the united States or America that executed 
the within and foregoing instrument and acknowledged said 
instrument to be the free and voluntary act and deed or said United 
States, for the uses and purposes therein mentioned, and on oath 
stated that he was authorized to execute said instrument. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day and year first above written. 

(SEAL) 

Notary PUblic in and for the 
state of Idaho 
Residing at: 

My commission expires: 

12 
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MEMORANDUM OF AGREEMENT 

STANFIELD IRRIGATION DISTRICT 
CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION 

and 
WATERWATCH, Inc. 

June 3, 1994 

I. Preamble 

The Stanfield Irrigation District (SID) for several years has 
delivered water from the Umatilla Project to lands outside its 
federally approved boundaries. The Bureau of Reclamation 
(Reclamation) calls such practice "water spreading". SID would 
like to continue these deliveries. SID has requested the approval 
of Reclamation for a permanent change in their boundaries to allow 
these deliveries to continue. Reclamation is currently considering 
this request, and is in the process of analyzing i ts envi ronmental 
impacts as required by the National Environmental Policy Act 
(NEPA). The Department of Natural Resources of the Confederated 
Tribes of the Umatilla Indian Reservation (CTUIR) is a cooperating 
agency in this NEPA process. Reclamation must issue a Record of 
Decision which will permanently resolve the issue of SID's water 
use. Hereafter, this process shall be referred to as the "NEPA 
process". 

Reclamation may not make its final decision for two or more years. 
In the meantime, SID seeks to continue using Umatilla Project water 
on the lands outside its approved boundaries. CTUIR and 
WaterWatch, however, seek to provide and protect water needed for 
anadromous fish in the Umatilla River, in recognition of CTUIR's 
treaty rights. The parties to this agreement recognize the needs 
of both agriculture and anadromous fish for water during the 
interim period before a final decision by Reclamation. The parties 
have worked together coo1~eratively in an attempt to meet these 
needs, and have agreed to support interim deliveries of water for 
both instream and irrigation uses. 

II. Agreement 

The parties to this Memorandum of Agreement, SID, CTUIR, and 
WaterWatch, do hereby agree to the following: 

1. Process 

a. SID agrees to waive, in the 1994 TEMPORARY CONTRACT BETWEEN 
THE UNITED STATES OF AMERICA AND THE STANFIELD IRRIGATION 
DISTRICT, until completion of the NEPA process for boundary 
expansion, to the United States any rights, claims or 
interests it may have pursuant to its 1949 contract with the 
United States in all federally developed or delivered water 

1994 SID/CTUIR/WW MOA - Page 1 
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which has been proposed to be used outside of SID's 
boundaries. This federal water includes 5,274 acre-feet of 
McKay Reservoir storage space. If SID elects to withdraw its 
bounda·ry expansion proposal by August 15, 1994, this waiver 
will terminate on November 1, 1994. Otherwise, the term of 
the waiver shall be until the issuance of the Record of 
Decision by Reclamation. Future use of this water shall be 
governed by the Record of Decision issued by the Bureau of 
Reclamation. If Reclaoation's decision is appealed, the 
waiver will continue until the decision can no longer be 
appealed. 

b. CTUIR, SID and Waterwatch jointly will submit this MOA to the 
Bureau of Reclamation as a proposal. This proposal includes 
the attached 1994 TEMPOR!L~Y CONTRACT BETWEEN THE UNITED STATES 
OF AMERICA AND THE STANFI ELD IRRIGATION DISTRICT, as drafted, 
to allow SID to irrigate outside of its boundaries in 1994. 
It also includes an agreement on how the water described in 
§1.a above, shall be allocated in 1994. 

c. With this agreement, the parties jointly request that 
Reclamation complete the NEPA evaluation of this proposal and 
issue SID a temporary contract as quickly as possible. 
Specifically, the parties will request that Reclamation 
evaluate this request and issue a temporary contract, if 
possible, on the basis of a categorical Exclusion. The 
parties each agree to support implementation of this agreement 
and to urge other interested organi~ations and individuals to 
support it as well. 

d. This MOA will serve as the foundation for interim agreements 
until the NEPA process is completed. It will be amended on a 
yearly basis only if significant new information becomes 
available. It is the parties' objective to develop new 
interim agreements on the following timetable: 

o First negotiation meeting - Middle of November of the 
year preceding a new agreement 

o Finali~e new agreement - Middle of December of the yea~ 
preceding a new agreement 

o Completion of Process to Obtain Bureau of Reclamation 
approval - End of January of the year in which the new 
agreement is to be implemented 

2. Allocation of Water 

a. Of the water described in §II.l. a above, 4,949 acre-feet shall 
be allocated to instream flow use by CTUIR in 1994 as 
described in §II.2.b and §II.2.c below. 

1994 SID/CTUIR/WW MOA - Page 2 
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b. SID agrees to support and aid CTUIR, Waterwatch and the United 
states in the release of 10 percent of the contracted stored 
water described in the November 18, 1949, contract between the 
United States and the Stanfield Irrigation District {Contract 
number Ilr-1549), plus 10 percent of the up to 3,690 acre-feet 
of McKay reserved stored water rented to SID in past years and 
100 percent of the up to 2,366 acre-feet of McKay residual 
stored water rented to SID in past years for instream use for 
the benefit of the Umatilla and Snake River fishery. 

c. Reclamation will operate McKay so that the contracted, 
reserved and residual water will share the same fill priority 
and any shortages in filling will be shared proportionately, 
provided however that contracts for McKay water with non­
District individuals will be satisfied first in water year 
1994. 

d. Water in these spaces may be carried over in the same manner 
in which irrigation water has been carried over in the past. 
Accounting for the water accumulating to these spaces will be 
on an annual accrual basis. 

e. SID may irrigate inside as well as outside of its boundaries, 
in accordance with a temporary contract with Reclamation 
providing for out-of-boundary deliveries in 1994 or a 
subsequent year. In no event shall the combined total amount 
of reserved stored water and §8(a) contracted stored water 
delivered to out of boundary lands exceed 5,274 acre-feet in 
1994. The out of boundary lands receiving this water shall be 
limited to those lands which may be eligible for inclusion in 
the NEPA process (those lands irrigated with Umatilla Project 
water before October 1, 1988). The unused portion of this 
water may be carried over in the same manner in which 
irrigation water has been carried over in the past. 

f. SID may apply water only to those lands having a valid permit 
or water right to use it. Reclamation applied in April, 1992, 
for a permit to use McKay Reservoir water on lands outside 
SID's boundaries. CTUIR and Waterwatch shall support issuance 
of this permit if consistent with the application and with 
state law. ' 

g. SID shall provide unconditional support and cooperation in the 
protection of releases of water from McKay Reservoir for 
instream flow use for fish purposes including, but not limited 
to, supporting any changes in or under federal and state law 
which may be necessary to ensure protection of this water for 
this use. such changes include, but are not limited to, 
acquisition of permanent state primary and secondary water 
rights from McKay Reservoir for instream flow augmentation and 
permanent federal reauthorization (if necessary) of McKay 
Reservoir for instream flow augmentation. The permanent 
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allocation of McKay Reservoir space among irrigation and 
instream uses will be determined through the NEPA process. 
SID shall not take or in any other manner prevent CTUIR from 
using water released or foregone for instream uses by other 
Umatilla Basin water right holders. 

3, Watershed Restoration Pilot Project 

SID and CTUIR will assess the feasibility of establishing a pilot 
project for the purpose of promoting watershed restoration on the 
Umatilla River. The Soil Conservation Service's existing programs 
and other opportunities will be reviewed. The assessment will be 
completed by August, 1994, and will identify site locations, 
ownership, a restoration plan, and funding sources. The pilot 
project will be implemented in 1995. 

4. Water Quality Monitoring 

SID and CTUIR, in cooperation with the other Districts, the Bureau 
of Reclamation, the Oregon Department of Environmental Quality, the 
Oregon Department of Fish and Wildlife, and other involved 
agencies, will monitor Umatilla River water quality in 1994 and 
assess the need for further study. Monitoring will include a 
review of existing water quality data and the sampling for 
potential agricultural contaminants in irrigation drains and in the 
Umatilla River. SID, in combination with the Westland Irrigation 
District, the Teel Irrigation District, the Hermiston Irrigation 
District and the West Extension Irrigation District, will fund 
$10,000 to conduct this monitoring. The allocation of the funding 
burden will be determined by the districts. 

5. Process for Permanent Inclusion of SID's "Omitted Lands" 

As described in §II.1.a above, SID will waive any contract rights 
it may have to the water it has used outside of its boundaries in 
the past. SID shall also provide to CTUIR evidence which 
demonstrates that the "omitted lands" (as described in Table 1 of 
the November 4, 1993, seeping meeting notice for the proposed 
Umatilla Project irrigation districts) should have been included 
within the districts originally. Once these two steps have beery 
completed to the satisfaction of CTUIR, both SID and CTUIR will 
begin to develop another Memorandum of Agreement to submit to the 
Bureau of Reclamation as a joint proposal to permanently include 
those "omitted lands" on an expedited process. WaterWatch reserves 
the right to object to such a proposal. 

a. 

6. Disclaimers 

Each party expressly reserves all its 
remedies, claims and arguments, except 
provided in this Memorandum of Agreement. 
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b. Nothing in this Agreement is intended nor shall be construed 
as affecting or waiving any treaty rights of the CTUIR. 

7. Enforcement of the Agreement 

Any party to this agreement has the right to seek enforcement of 
the terms of this agreement in the circuit court of Umatilla or 
Marion Counties, except that any legal action involving the United 
States of America must be brought in the Federal District Court of 
Oregon. This private right of enforcement is in addition to any 
enforcement authority of the United States of America or the State 
of Oregon, and is in addition to any other remedy that the parties 
may have under law. If a lawsuit is filed regarding this 
agreement, any party to this agreement may intervene, and no party 
to this agreement will oppose such intervention. 

Dated this _____ day of March, 1994. 

Chairman, Board of Directors 
stanfield Irrigation District 

President 
Waterwatch, Inc. 
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UNITED STATES DEPARTMENT 011' Tim INTERIOR 
Bureau ot Reclamation 

Umatilla Basin Project, Ora~on 

TEKPORABX CONTBACT BETWI!N TiE UNITED STATES OF AMERICA 
AND THE SIANPIBLD IBRIGATIQN PISTBICT 

THIS AGREEMENT, made this ___ day of , 1994, pursuant 
to Reclamation law, particularly Section 9(e) of the Reclamation 
Project Act of 1939, 53 Stat. 1196; 43 U.S.C. § 485n(e), by and 
between the UNITED STATES OF AMERICA, hereinafter referred to as 
the United States, acting through the Bureau of Reclamation, 
hereinafter referred to as Reclamation, represented by the Regional 
Director, Pacific Northwest Region, hereinafter referred to as the 
Contracting Officer, and the STANFIELD IRRIGATION DISTRICT, 
hereinafter referred to as the District, an irrigation district 
organized and existing under the laws of the State of oregon. 

WITNESSETH, THAT: 

EXPLANATORY RECITALS 

WHEREAS, the following statements are made by way of 
explanation: 

1. The United States has constructed the umatilla Project 
pursuant to Reclamation Law; 

2. The United States and the District entered into a series of 
contracts, culminating in Amendatory Contract No. Ilr-1549, dated 
November 18, 1949, hereinafter referred to as the 1949 contract, 
under which the District is provided 30 percent of the stored water 
available in McKay Reservoir, hereinafter referred to as McKay, for 
irrigation use within federally rl!!cognized District boundaries . 
Contract at S 10(a). 

3. The 1949 contract reservi!!S from permanent disposition not less 
than 25 pl!!rcent of the water to be available annually in the 
reservoir, pending the determination of tl!!rms and conditions on 
which such water will later be made available on a permanl!!nt basis. 
Contract at § 10(b). Contract S 10(b) water has traditionally been 
referred to as -•reserved" stored water. Reclamation has rented up 
to 3,690 acre-feet of resl!!rvl!!d water annually to the District in 
past years. 

4. The 1949 contract provides that, to the I!!Xtl!!nt it is 
temporarily available, as conclu11ively determined by the Secretary, 
additional water from McKay may be delivered to the District. 
Contract at S 10 (c). Project water in excess of § 10 (b) "reserved" 
stored water has traditionally been referred to as "residual" 
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stored water. 
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The amount of residua~r rented to the District 
is up to 2,366 acre-feet annually . 

s. Reclamation does not recognize any right of the District or 
its member water users to continued delivery of any McKay reserved 
or residual water. In Reclamation's view, the Di strict has no 
right to rely on continued use of McKay reserved and residual 
water, or on water which the District has used in violation of the 
1949 contract with Reclamation or Reclamation Law . 

6 . The District does not waive any rights or claims to the 
reserved (§ lO(b) ot the 1949 contract) or residual (§ lO(c) of the 
1949 contract) water traditionally offered to the District on a 
yearly basis. 

7 . Reclamation's 1949 contract with the District requires that 
project water used in irrigation be delivered exclusively to lands 
within federally recognized District boundaries and that delivery 
to out of boundary land may only occur with the written consent of 
the Secretary or the. Contracting Officer. 1949 Contract at § 25 
and § 34. 

8. In previous years, the District has authorized irrigation 
service to certain lands outside District boundaries without 
securing proper approval from the United States, The United States 
has required the District to stop this practice. The District has 
submitted a boundary expansion request to Reclamation so that it 
may provide water service to out of boundary lands. The District 
has requested an interim agreement with Reclamation that will allow 
continued service to out of boundary lands while its boundary 
expansion request is being considered . 

NOW, THEREFORE, in consideration of the premises and mutual 
parties, it is agree'd as follows: 

WAivER OF CONTRACT RIGHTS 

9. Not withstanding 5 14 of this contract, the District agrees to 
waive until completion of the National Environmental Policy Act 
(NEPAl process for boundary expansion to the United States any 
rights, claims or interest it may have pursuant to its 1949 
contract with the united States in all federally developed <>r 
delivered water which has been proposed to be used outside of the 
District's boundaries. If the District elects to withdraw its 
boundary expansion proposal as provided in 5 12 (d) of this 
contract, this waiver will terminate on December 31, ~ 1994. 
Otherwise, the term of the waiver shall be until the issuance of 
the Record of Decision by Reclamation. If Reclamation's decision 
is appealed, the waiver will continue until the decision can no 
longer be appealed . 

2 
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10. {a) The District agrees to support and aid the United States 
in the release of 10 percent of the§ lO{a) contracted stored water 
plus 10 percent of the up to 3 , 690 acre-feet of McKay reserved 
stored water r .ented to the District in past years and 100 percent 
of the up to 2,366 acre-feet of McKay residual stored water rented 
to the District in past years for instream use for the benefit of 
the umatilla and Snake River fishery. 

{b) Reclamation will operate McKay so that the contracted, 
reserved and residual water will share the same fill priority and 
any shortages in filling will be shared proportionately, provided 
however that contracts for McKay water with non-District 
individuals will be satisfied first in water year 1994. 

SERYICE TO LANPS OUISIDE EXISTING DISTRICT BOUNDARIES 

11. {a) The United Stat'i!S agrees to permit temporary delivery 
during the 1994 irrigation season of a portion of the remaining 
reserved stored water and§ lO{a) contracted water to up to 3,549 
acres of irrigable lands outside federally recognized District 
boundaries, which according to the District, received water from 
the District prior to October l, 1988. These lands are described 
in the November 4, 1993, notice announcing seeping meetings for 
proposed boundary changes for irrigation districts in the Umatilla 
Project. The information contained in this document was submitted 
to Reclamation by the District as part of the District's permanent 
boundary expansion request. 

{b) In no event shall the combined total amount of reserved 
stored water and§ lO{a) contracted stored water delivered to out 
of boundary lands exceed 5,274 acre-feet in 1994. Deliveries to 
out of boundary lands shall be at the d~--&etion of the District 
and in accordance with the terms of ~· _d contract. 

PROPOSED BO~~y CHANGE SUBJECT TO 
NAIIONAL E~~IRQNMENTAL POLICY ACT 

12. (a) Reclamation and the District agree that NEPA compliance 
will be accomplished prior to entering into any long-term contract 
for delivery of water. Reclamation must evaluate the proposal of 
all four Umatilla Project districts in the same NEPA document to 
determine the cumulative impacts of the boundary change proposal. 

(b) Reclamation agrees to provide to the District by July 1, 
1994, a schedule for completion and the total estimated District 
coats, for the NEPA evaluation of the proposed boundary change 
request of the four districts in the Umatilla Project. 

(c) Reclamation agrees to provide to the District by July l, 
1994, its best estimate of new or revised obligations which the 

3 
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District is likely to face if its '"1:!i't'9 contract is amended to 
authorize irrigation of additional lands. 

(d ) The Distri ct agrees to notify Reclamation by August 15, 
1994 , by formal resolution i! they intend to pursue the proposed 
boundary change and associated NEPA process and to enter into an 
agreement with Reclamation by September 13, 1994, implementing a 
schedule of deliverables and a cost-sharing arrangement for the 
NEPA process. 

PAYMENTS FOR WATER 

13 . At t he time of exe cution of this contract , the District shall 
pay $ to the United States for temporary water 
service to of the acres of lands to whi ch 
temporary serv1ce is authorized by this contract . The $-...,-.,-....,..---,. 
to be paid equals a r a te of $ per acre, plus a n estimate of 
1994 operation and maintenance (O&M) costs for McKay Reservoir, 
plus a $100.00 fee for the preparation of this contract. The sum 
of $ is to be paid, in addition to any other payments 
due the United Sta tes under the 1949 contract or other contrac ts. 
In the event some of the acres are not provided temporary water 
service by the District, an appropria te refund will be made at the 
end of the irrigation season. The O&M charge will also be 
adjusted, if necessary, based on actual O&M costs and 1994 
deliveries of McKay water. The District will be issued a refund or 
a bill as appropri ate to cover adjustments for actual 1994 O&M 
costs. 

:IERM OF CONTRACT 

14. This contract shall become effective on the date first above 
written and shall continue until December 31 , 1994 , unless 
terminated soone r. This contract shall be terminated and service 
hereunder shall cease at the option of the United States at any 
time upon failure of the District · to abide by any notice, order 
rule or regulation of the United States or the State of Oregon now 
or hereafter established. The United States may terminate this 
contract and service hereunder may cease if this contract or the 

.use of project water or project facilities is challenged in any 
legal or administrative proceeding by any individual, group, or by 
the State of Ore gon. This contract may be terminatea by the Unitea 
States and water service hereunder may cease if the Oregon 
Department of Water Resources fails to issue the necessary 
approvals for instream use of p r oject water . 

OREGON DEPAR'l'MENT OF WA:IER RESO!JRCES APPROVAL OF DELIVERY OF WATER 
TO LANDS OUTSIDE EXISTING DISTRICT BOUNpABIES 

15. (a) Water delivered under this contract shall comply with 
State and federal law . Reclamation applied on for a 
permit to irrigate some of the lands involved in this contract . 

4 
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application the number ------~~--· The parties agree to support 
issuance of the permit as quickly as possible. 

(b) The District acknowledges and agrees that Reclamation's 
application for a permit (No. ) to irrigate lands outside 
existing District boundaries does not constitute United States 
approval for the expansion of federally recognized District 
boundaries. The permit was applied for under State law in order to 
deliver water to lands outside existing boundaries on an interim 
basis or on a permanent basis, if deemed appropriate, upon 
completion of Reclamation's review of the District's permanent 
boundary expansion request. The District agrees not to u se 
Reclamation's application for permit No. , or the 
resulting permi t, in any legal or administrative proceeding to 
prove United States approval for permanent boundary expansions . 

Disclaimers 

16. Reclamation and the District disagree on whether the 
District's past deliveries to out of boundary lands were legal, and 
on whether future deliveries would be legal in the absence of this 
contract or other more permanent authorization by Reclamation . 
This contract does not affect that underlying dispute, except to 
settle it until December 31, 1994. This contract is intended only 
to provide water in 1994 for irrigation of specified out of 
boundary lands and to facilitate delivery of water for fish flows. 
Except for contract rights temporarily provided by this contract, 
this contract creates no new rights or obliga tions. The parties 
waive none of their rights, remedies or claims existing prior to 
this contract . In granting this temporary contract, the united 
States does not acknowledge or adopt the District's contention that 
the District had the right to deliver water to out of boundary 
lands and that water users receiving water on out of boundary lands 
established a vested right to project water . 

COMPLIANCE WITH RECLAMATION LAWS 

17. Not withstanding§ 14 of this contract, the· parties agree that 
the delivery of irrigation water or the use of Federal facilities 
pursuant to this contract i5 subject to Reclamation law, as amended 
and supplemented, including , but not limited to, the Reclamation 
Reform Act of 1982 (RRA) (Public Law 97-293). RRA certification 
forms will · not be required on a District-wide basis from 
landholders for the 1994 irrigation season . Landholders will be 
required to complete RRA certification forme prior to delivery of 
project water in 1995. · 

5 
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18. Any notice, demand, or request authorized or required by this 
contract shall be deemed to have been given, on behalf of the 
District, when mailed, postage prepaid, or delivered to the 
Regional Director, PN Region, Bureau of Reclamation, 1150 N. 
Curtis Road, Boise, Idaho 83706-1234, and on behalf of the United 
States, when mailed, postage prepaid, or delivered to the Secretary 
of the District, Stanfield Irrigation District, PO Box 416, 
Stanfield, oregon 97875-0416, the designation of the addressee or 
the address may be changed by notice given in the same manner as 
provided in this article for other notices. 

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS 

19. The expenditure or advance of any money or the performance of 
any obligation of the United States under this contract shall be 
contingent upon appropriation or allotment of funds. Absence of 
appropriation or allotment of funds shall not relieve the District 
from any obligations under this contract. No liability shall 
accrue to the United States in case funds are not appropriated or 
allotted. 

OFFICIALS NOT TO BENEFIT 

20. No Member of or Delegate to Congress, Resident Commissioner or 
official of the District shall benefit from this contract other 
than as a water user or landowner in the same manner as other water 
users or landowners. 

OUALITX OF WATER 

21. The operation and maintenance of project facilities shall be 
performed in such manner as is practicable to maintain the quality 
of raw water made available through such facilities at the highest 
level reasonably attainable, as determined by the Contracting 
Officer. The United States does not warrant the quality of water 
and is under no obligation to construct or furnish water treatment 
facilities to maintain or better the quality of water. 

WATER AND AIR POLLUTION CONTROL 

22. The District, in carrying out this contract, shall comply with 
all applicable water and air pollution laws and regulations of the 
United States and the State of Oregon, and shall obtain · all 
required permits or licenses from the appropriate Federal, State, 
or local authorities. 

6 
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23. (a) The District agrees as follows: 
(1) To comply with all the requirements of Section 

114 of the Clean Air Act, as amended (42 u.S . C. 1857, et Hg·. , as 
amended by Public Law 91-604) and Section 308 of the Federal Water 
Pollution Control Act (33 u.s.c. 1251 et ~ .• as amended by Public 
Law 92-500), respectively, relating to inspection, monitoring, 
entry, reports, and information, as well as other requirements 
specified in Section 114 and Section 308 of the Air Act and the 
Water Act, respectively, and all regulations and guidelines issued 
thereunder before the execution of this contract. 

(2) That no portion of the work required by chis 
contract will be performed in a facility listed on che 
Environmental Protection Agency List of Violating Facilities on the 
date when this contract was executed unless and until the EPA 
eliminates the name of such facility or facilities from such 
listing. 

(3) To use its best efforts to comply with clean 
air standards and clean water standards at the facility where the 
contract work is being performed. 

(4) To insert the substance of the provisions of 
this article into any nonexempt subcontract, including this 
paragraph (1) (d) . 

(b) The terms used in this ·article have the following 
meanings: 

(1) The term "Air Act" means the Clean Air Act, as 
amended (42 u.s.c. 1857 ~ ~ .• as amended by Public Law 91-604). 

(2) The term •water Act" means Federal Water 
Pollution Control Act, as amended (33 u.s.c. 1251 Jll. ~·, as 
amended by Public Law 92-500). 

(3) The term •clean air standards" means any 
enforceable rules, regulations, guidelines, standards, limitations, 
orders, controls, prohibitions, or other requirements which are 
contained in, issued under, or otherwise adopted pursuant to the 
Air Act or Executive Order 11738, an applicable implementation plan 
as described in Section llO(d) of the Clean Air Act (42 U. S . C. 
l857c-5(d)), an approved implementation procedure or plan under 
Section lll(c) or Section lll(d), respectively, of the Air Act (42 
u.s.c. l857c-6(c) or (d)), or an approved implementation procedure 
under Section ll2(d) of the Air Act (42 u.s.c. 1857c-7(d)). 

(4) The term •clean water standards" means any 
enforceable limitation, control, condition, prohibition, standard, 
or other requirement which is promulgated pursuant to the Water Act 
or contained in a permit issued to a discharger by the 
Environmental Protection Agency or by a State under an approved 
program, as authorized by Section 402 of the Water Act (33 u.s.c. 
1342), or by local government to ensure compliance with 
pretreatment regulations as required by Section 307 of the Water 
Act (33 U.S.C. 1317). 

7 
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(5) The term "compl~~JLb·:~oa:c)~th cle~n 

air or water standards. Comply shaii-also mean compliance with a 
schedule or plan ordered or approved by a court of competent 
jurisdiction, the Environmental Protection Agency or an air or 
water pollution control agency in accordance with the requirements 
of the Air Act or Water .l\ct and regulations issued pursuant 
thereto. 

(6) The term "facility• means any building, plant, 
installation, structure, mine, vessel or other floating craft, 
location, or site of operations, owned, leased, or supervised by a 
contractor or subcontractor, to be utilized in the performance of 
a contract or.subcontract. ~nere a location or site of operations 
contains or includes more t han one building, plant, installation, 
or structure, the entire location or site shall be deemed to be a 
facility except where the Director, Office of Federal Activities, 
Environmental Protection Agency, determines that independent 
facilities are collocated in one geographical area . 

COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGQLATIONS 

24. (a) The District shall comply with Title VI of the Civil 
Rights Act of 1964 (42 u.s.c. 2000d), Section 504 of the 
Rehabilitation Act of 1973 (P.L . 93-112, as amended), the Age 
Discrimination Act of 1975 (42 u . s.c. 6101, et seq.) and any other 
applicable civil rights laws, as well as with their respective 
implementing regulations and guidelines imposed by the u.s . 
Department of the Interior and/or Bureau of Reclamation. 

(b) These statutes require that no person in the United 
States shall, on the grounds of race, color, national origin, 
handicap, or age, be excluded from participation in, be denied the 
benefits of, or be otherwise subjected to discrimination under any 
program or activity receiving financial-assistance from the Bureau 
of Reclamation. By executing this contract, the District agrees to 
immediately take any measures necessary to implement this 
obligation, including permitting officials of the United States to 
inspect premises, programs, and documents. · 

(c) The District makes this agreement in consideration of and 
for the purpose of obtaining any and all Federal grants, loans, 
contracts, property discounts or other Federal financial assistance 
extended after the date hereof to the District by the Bureau Gf 
Reclamation, including installment payments after such date on 
account of arrangements for Federal financial assistance which were 
approved before auch date. The District recognizes and agrees that 
such Federal aaaistance will be extended in reliance on the 
representations and agreements made in this article, and that the 
united States reserves the right to seek judicial enforcement 
thereof. 

8 
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PRIVACY AC"r C~~Err·~ ;;p:··¥:. u tJ 
25. (a) The District shall comply with the Privacy Act of 1974 
(5 U.S.C. 522a) (the Act) and the Department of the Interior rules 
and regulations under the Act (43 CFR 2.45 et seq.) in maintaining 
landholder acreage certification and reporting records, required to 
be submitted to the District for compliance with sections 206 and 
228 of the Reclamation Reform Act of 1982 (96 Stat. 1266), and 
pursuant to 43 CFR 426 . 10. 

(b) With respect to the application and administration of the 
criminal penalty provisions of the Act (5 U.S.C. 552a[i]), the 
District and the District's e~ployees responsible for maintaining 
the certification and reporting records referenced in (1) above are 
considered to be employees of the Department of the Interior. See 
5 u . s.c. 522a(m). 

(c) The Contracting Officer or a designated representative 
shall provide the District with .current copies of the Interior 
Department Privacy Act regulations and the Bureau of Reclamation 
Federal Register Privacy Act System of Records Notice (Acreage 
Limitation-- Interior, Reclamation-31) which govern the maintenance, 
safeguarding, and disclosure of information contained in the 
landholders' certification and reporting records. 

(d) The Contracting Officer shall designate a full-time 
employee of the Bureau of Reclamation to be the System Manager who 
shall be responsible for making decisions on denials pursuant to 43 
CFR 2.61 and 2.64, and amendment requests pursuant to 43 CFR 2 . 72 . 
The District is authorized ~o grant requests by individuals for 
access to their own records. 

(e) The District shall forward promptly to the System Manager 
each proposed denial of access under 43 CFR 2.64, and each request 
for amendment of records filed under 43 CFR 2. 7l; notify the 
requester accordingly of such referral; and provide tha System 
Manager with information and records necessary to prepare an 
appropriate responea to the requester. These requirements do not 
apply to the certification and reporting forms filed pursuant to 
43 CFR 426.10, unless the requester elects to cite the Privacy Act 
as a basis for the request. 

CERTIFICATION OF NONSEGREGATED fACILITIES 

26 . The District hereby certifies that it does not maintain or 
provide for its employees any segregated facilities at any of its 
establishments, and it does not permit its employees to perform 
their services at any location, under its control, whera segregated 
facilities are maintained. It certifies further that it will not 
maintain or provide for ita employees any segregated facilities at 
any of its establishments, and that it will not permit its 
employees to perform their services at any location, under its 
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control, where segregated facilitie~· ma:'~nta~n~d. ¥te District 
agrees that a breach of this certification is a violation of the 
Equal Opportunity clause in this contract. As used in this certi­
fication, the term "segregated facilities" means any waiting rooms, 
work areas, rest rooms and wash rooms, restaurants and other eating 
areas, timeclocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or 
entertainment areas, transportation, and housing facilities 
provided for employees which are segregated by explicit directive 
or are in fact segregated on the basis of race, creed, color, or 
national origin, because of habit, local custom, or otherwise. The 
District further agrees that (except where it has obtained 
identical certifications frcm proposed subcontractors for specific 
time periods) it will obtain identical certifications from proposed 
subcontractors prior to the award of subcontracts exceeding $10, 000 
which are not exempt from the provisions of the Equal Opportunity 
clause1 that it will retain such certifications in its files; and 
that it will forward the following notice to such proposed 
subcontractors (except where the proposed subcontractors have 
submitted identical certifications for specific time periods) : 

NOTICE TO PROSPECTIVE SUBCONTRACTORS 
OF REQUIREMENT FOR CERTIFICATIONS 

OF NONSEGREGATED FACILITIES 

A Certification of Nonsegregated Facilities 

must be submitted prior to the award of a 

aubcontract exceeding $10,000 which is not 

exempt from the provisions of the Equal 

Opportunity clause. The certification may be 

submitted either for each subcontract or for 

all subcontracte during a period {i.e, 

quarterly, semiannually, or annually). Note: 

The penalty for making false statements in 

offers is prescribed in 16 u.s . c. 1001. 

10 
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IN WITNESS WHEREOF, 
cit~~:',' U \:~ //.c: .. \J U 

the parties hereto have signed th~ir name1 
the day and year first above written. 

(DISTRICT SEAL) 

ATTEST: 

Secretary 

11 

UNITED STATES OF AMERICA 

By=-~--~~~~------------­Reg1onal Direct or 
Pacific Northwest Region 
Bureau of Reclamation 
1150 N. curtis Road 
Boise ID 83706-1234 

STANFIELD IRRIGATION DISTRICT 

By 
~C~h-a~1-rm __ a_n ______________ ___ 

Board of Directors 
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STATE OF ------------
ss 

County of 

on this day of ------------------' 19 ____ , before me, 

a Notary Public, personally appeared 

~------------~----------~----~--~--~----~----~' known to me to be 
the person whose name is subscribed to the within instrument and 
acknowledged to me that executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day and year first above written. 

(SEAL) 

STATE OF IDAHO 

county of Ada 

Notary Public in and for the 
State of 
Residing at: 

My commission expires: 

* • * * • * * * * * 

ss 

On this day of , l9 , personally 
appeared before me ----, to me known 
to be the official of the United States of America that executed 
the within and foregoing instrument and acknowledged said 
instrument to be the free and voluntary act and deed of said United 
States, for the uses and purposes therein mentioned, and on oath 
stated that he was authorized to execute said instrument. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day and year first above written. 

(SEAL) 

Notary Public in and for the 
State of Idaho 
Residing at: 

My commiesion expires: 

l2 
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MEMORANDUM OF AGREEMENT 

WEST EXTENSION IRRIGATION DISTRICT 
CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION 

and 
WATERWATCH, Inc. 

J une 3, 1994 

I. Preamble 

The West Extension Irrigation District (WElD) for several years has 
delivered water from the Umatilla Project to lands outside its 
federally approved boundaries. The Bure au of Reclamation 
(Reclamation) calls such practice "water spreading". WElD would 
like to continue these deliver i es. WElD has requested the approval 
of Reclamation for a pe rmanent change in their boundaries to allow 
these deliveries to continue. Reclamation is currently considering 
this request, and is i n the process of analyzing its environmental 
impacts as required by the National Environmental Policy Act 
(NEPA). The Department of Natural Resources of the Confederated 
Tribes of the Umatilla Indian Reservation (CTUIR) is a cooperating 
agency in this NEPA process. Reclamation must issue a Record of 
Decision which will permanently resolve the issue of WElD's water 
use. Hereafter, this process shall be referred to as the "NEPA 
process". 

Reclamation may not make its final decision for two or more year s. 
In the meantime, WEID seeks to continue using Umatilla Project 
water on the lands outside its approved boundaries. CTUIR and 
WaterWatch, however, seek to provide and protect water needed for 
anadromous fish in the Umatilla River, in recognition of CTUIR's 
treaty rights. The parties to this agreement recognize the needs 
of both agriculture and anadromous fish for water during the 
interim period before a final decision by Reclamation. The parties 
have worked together cooperatively in an attempt to meet these 
needs, and have agreed to support interim deliveries of water for 
both instream and irrigation uses. 

II. Agreement 

The parties to this Memorandum of Agreement, WElD, CTUIR, and 
WaterWatch, do hereby agree to the following: 

1. Process 

a. WEID agrees to waive , i n the 1994 TEMPORARY CONTRACT BETWEEN 
THE UNITED STATES OF AMERICA AND THE WEST EXTENSION IRRIGATION 
DISTRICT, unt i l completion of the NEPA process for boundary 
expansion, to the United States any rights, claims or 
interests it may have pursuant to its 1954 contract with the 
United States in all federally developed or delivered water 

1994 WEID/CTUIR/WW MOA - Page 1 
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which has been proposed to be used outside of its boundaries. 
This federal water includes 13,599 acre-feet of Umatilla River 
flows. If WEID elects to withdraw its boundary expansion 
proposal by August 15, 1994, this waiver will terminate on 
November 1, 1994. Otherwise, the term of the waiver shall be 
until the issuance of the Record of Decision by Reclamation. 
FUture use of this water shall be governed by the Record of 
Decision issued by the Bureau of Reclamation. If 
Reclamation's decision is appealed, the waiver will continue 
until the decision can no longer be appealed. 

b. CTUIR, WEID and WaterWatch jointly will submit this MOA to the 
Bureau of Reclamation as a proposal. This proposal includes 
the attached 1994 TEMPORARY CONTRACT BETWEEN THE UNITED STATES 
OF AMERICA AND THE WEST EXTENSION IRRIGATION DISTRICT, as 
drafted, to allow WEID to irrigate outside of its boundaries 
in 1994. It also includes an agreement on how the water 
described in §1.a above, shall be allocated in 1994. 

c. With this agreement, the parties jointly request that 
Reclamation complete the NEPA evaluation of this proposal and 
issue WEID a temporary contract as quickly as possible. 
Specifically, the parties will request that Reclamation 
evaluate this request and issue a temporary contract, if 
possible, on the basis of a Categorical Exclusion. The 
parties each agree to support implementation of this agreement 
and to urge other interested organizations and individuals to 
support it as well. 

d. This MOA will serve as the foundation for interim agreements 
until the NEPA process is completed. It will be amended on a 
yearly basis only if significant new information becomes 
available. It is the parties' objective to develop new 
interim agreements on the following timetable: 

o First negotiation meeting - Middle of November of the 
year preceding a new agreement 

o Finalize new agreement - Middle of December of the year 
preceding a new agreement 

o Completion of Process to Obtain Bureau of Reclamation 
approval - End of January of the year in which the new 
agreement is to be implemented 

2. Allocation of Water 

a. WEID may use the water described in §II.l.a above to irrigate 
inside and outside of its boundaries, in accordance with a 
temporary contract with Reclamation providing for out-of­
boundary deliveries in 1994 or a subsequent year. The out-of­
district lands receiving this water shall be limited to those 
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lands which are eligible for inclusion in the NEPA process 
(those lands irrigated with Umatilla Project water before 
October 1, 1988). 

b. With Phase I of the Umatilla Basin Project completed, WEID is 
now able to receive its water from the Columbia River. WEID 
shall take all of its water from the Columbia River through 
the exchange throughout the entire irrigation season, except 
when Umatilla River flows exceed the flows needed for fish, as 
determined by CTUIR in conjunction with the oregon Department 
of Fish and Wildlife. CTUIR and WaterWatch will assist in 
obtaining an agreement from the Bonneville Power 
Administration to fund this exchange. Water exchanged by 
WEID will be used for fish needs by CTUIR. 

c. WEID shall provide unconditional support and cooperation in 
the protection of releases of water from McKay Reservoir for 
instream flow use for fish purposes including, but not limited 
to, supporting any changes in or under federal and state law 
which may be necessary to ensure protection of this water for 
this use. Such changes include, but are not limited to, 
acquisition of permanent state primary and secondary water 
rights from McKay Reservoir for instream flow augmentation and 
permanent federal reauthorization (if necessary) of McKay 
Reservoir for instream flow augmentation. The permanent 
allocation of McKay Reservoir space among irrigation and 
instream uses will be determined through the NEPA process. 
WEID shall not take or in any other manner prevent CTUIR from 
using water released or foregone for instream uses by other 
Umatilla Basin water right holders. 

3. Watershed Restoration Pilot Project 

WEID and CTUIR will assess the feasibility of establishing a pilot 
project for the purpose of promoting watershed restoration on the 
Umatilla River. The Soil Conservation Service's existing programs 
and other opportunities will be reviewed. The assessment will be 
completed by August, 1994, and will identify site locations, 
ownership, a restoration plan, and fundinq sources. The pilot 
project will be implemented in 1995. 

4. water Ouality Monitoring 

WEID and CTUIR, in cooperation with the other Districts, the Bureau 
of Reclamation, the Oregon Department of Environmental Quality, the 
oregon Department of Fish and Wildlife, and other involved 
agencies, will monitor Umatilla River water quality in 1994 and 
assess the need for further study. Monitoring will include a 
review of existing water quality data and the sampling for 
potential agricultural contaminants in irrigation drains and in the 
Umatilla River. WElD, in combination with the Westland Irrigation 
District, the Teel Irrigation District, the Stanfield Irrigation 
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District and the Hermiston Irrigation District , will fund $10,000 
to conduct this monitoring. The allocation of the funding burden 
will be determined by the districts. 

5. Process for Permanent Inclusion of WElD's "Spillway Area 
Lands 11 

As described in §ll.l.a above, WElD will waive any contract rights 
i .t may have to the water it has used outside of its boundaries in 
the past. WElD shall also provide to CTUlR evidence which 
demonstrates that the "spillway area lands" (as described in 
"Repayment Contract between the United States of America and the 
West Extension Irrigation District" dated July 6, 1954, in Section 
ll.(b)) should be included within the district. Once these two 
steps have been completed to the satisfaction of CTUIR, both WElD 
and CTUIR will begin to develop another Memorandum of Understanding 
to submit to the Bureau of Reclamation as a joint proposal to 
permanently include those "spillway area lands" on an expedited 
process. Waterwatch reserves the right to object to such a 
proposal. 

a . 

6. Disclaimers 

Each party expressly reserves all its 
remedies, claims and a r guments, except 
provided in this Memorandum of Agreement. 

existing rights, 
as specifically 

b. Nothing in this Agreement is intended nor shall be construed 
as affecting or waiving any treaty rights of the CTUIR. 

7. En.fo;tcement of the Agreement 

Any party to this agreement has the right to seek enforcement of 
the terms of this agreement in the circuit court of Umatilla or 
Marion Counties, except that any legal action involving the United 
States of America must be brought in the Federal District Court of 
Oregon. This private right of enforcement is in addition to any 
enforcement authority of the United states of America or the State 
of Oregon, and is in addition to any other remedy that the parties 
may have under law. If a lawsuit is filed regarding this 
agreement, any party to this agreement may intervene, and no party 
to this agreement will oppose such intervention. 

1994 WEID/CTUIR/WW MOA - Page 4 
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Dated this ______ day of May 1994. 

Chairman, Board of Directors 
West Extension Irrigation 

District 

President 
WaterWatch, Inc. 

1994 WEID/CTUIR/WW MOA - Page 5 

Chairman, Board of Trustees 
confederated Tribes of the 
Umatilla Indian Reservation 
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UNITZO STATES ~E?ARTMENT OF THE INTERIOR 
Bureau of Reclamation 

Umatilla B&ain P~oj•ot, Or•~on 

TIMPORABX CONTRACT BETWJEN TEE ONITEP STATES OF AMERICA 
AND THE WJST EXTENSION IRRIGATION OISTRICT 

THIS AGREEMENT, made this ___ day of , 1994, pursuant 
to Reclamation law, particularly Section 9(e) of the Reclamation 
Project Act of 1939, 53 Stat. 1196; 43 u.s.c. § 485h(e), by and 
between the UNITED STATES 0? AMERICA, hereinafter referred to as 
the United States, acting through the Bureau of Reclamation, 
hereinafter referred to as Reclamation, represented by the Regional 
Director, Pacific Northwest Region, hereinafter referred to as the 
Contracting Officer, and the WEST EXTENSION IRRIGATION DISTRICT, 
hereinafter referred to as the District, an irrigation district 
organized and existing under the l ,aws of the State of oregon . 

WITNESSETH, THAT: 

EXPL&~ATQRY RECITALS 

WHEREAS, the following statements are made by way of 
explanation• 

1. The United States has constructed the Umatilla Project 
pursuant to Reclamation Law; 

2. The United States and the District entered into a series of 
contracts, culminating in Repayment Contract No. 14-06-W-68, dated 
July 6, 1954, hereinafter referred to as the 1954 contract, under 
which the District operates and maintains irrigation facilities of 
the Umatilla Project, in accordance with conditions established in 
the contract; 

3. Reclamation's 1954 contract with the District requires that 
project water used for irrigation be delivered exclusively to lands 
within federally recognized District boundaries and that delivery 
to out of boundary land may only occur with the written consent of 
the secretary. 1954 Contract at § 11 and § 28. 

4. In previous years, the District has authorized irrigation 
service to certain lands outside District boundaries without 
securing proper approval from the United States. The United States 
has required the District to stop this practice. The District has 
submitted a boundary expan8ion request to Reclamation so that it 
may provide water service to out of boundary lands. The District 
has requested an interim agreement with Reclamation that will allow 
continued service to out of boundary lands while its boundary 
expansion request is being considered. 

84-979 0 - 94 - 5 
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5. Reclamation doee not reco~) .. arl~ c6~t-fact\-\.~Jght ofw the 
District or vested right of its member water users, to continued 
water delivery of project water for use on lands out of District 
boundaries where the Secreta~ has not provided written consent for 
out of boundary delivery . 

NOW, THEREFORE, in consideration of the premises and mutual 
parties, it is agreed as follows: 

WAIVER OF CONTRACT RIGHTS 

6. Not withstanding§ 11 of this contract, the District agrees to 
waive until completion of the National Environmental Policy Act 
(NEPA) process for boundary expansion to the United States any 
rights, claims or interest it may have pursuant to its 1954 
contract with the United S::ates in all federally developed or 
delivered water which has been proposed to be used outside of the 
District's boundaries. If the District elects to withdraw its 
boundary expansion proposal as provided in§ 9(d) of this contract, 
this waiver will terminate on December 31, 1994. Otherwise, the 
term of the waiver shall be until the issuance of the Record of 
Decision by Reclamation . If Reclamation's decision is appealed, 
the waiver will continue U.'ltil the decision can no longer be 
appealed . 

DISTRICT SypPOBTS INSTREAM USE 

7. (a) The District agrees to support and aid the United States 
in the release of any McKay stored water for instream use for the 
benefit of the Umatilla and Snake River fishery. 

(b) With Phase I of the umatilla Basin Project completed, the 
District is now able to receive its water from the Columbia River. 
The District shall take all of its water from the Columbia River 
through the exchange throughout the entire irrigation season except 
when umatilla River flows exceed the flows needed for fish, as 
determined by the Confederated Tribes of the Umatilla Indian 
Reservation (CTUIR) in conjunction with the Oregon Department of 
Fish and Wildlife. The District and Reclamation will cooperate in 
an effort to obtain an agreement from the Bonneville Power 
Administration to fund this exchange. The parties understand that 
the CTIJIR are willing to assist in this effort. Water exchanged by 
the District will be used for fish needs. 

SERYICB TQ LANpS OUISIPE EXISTING piSTRICI BOUNDARIES 

8. The United States agrees to permit temporary delivery during 
the 1994 irrigation season of up to 13,559 acre-feet of water under 
permit No. and certificate No. to up to 
3,013 acres of irrigable lands outside federally recognized 
District boundaries, which according to the District, received 
water from the District prior to October 1, 1988. These lands are 

.2 
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described in the November 4, 199~>.:::n""oh~ a.·,.;:;,\:,\mci'n'g" ' seeping 
meetings for proposed boundary changes for irrigation districts in 
the Umatilla Project. The information contained in this document 
was submitted to Reclamation by the District· as part of the 
District's permanent boundary expansion request. Deliveries to out 
of boundary lands shall be at the discretion of the District and in 
accordance with the terms of this contract. 

PROPOSED BOUNP&~Y CHANGE SUBJECT TO 
HATIONAL ENVIRONMENTAL POLICY ACT 

9. (al Reclamation and the District agree that NEPA compliance 
will be accomplished prior to entering into any long-term contract 
for delivery of water. Reclamation must evaluate the proposal of 
all four Umatilla Project districts in the same NEPA document to 
determine the cumulative impacts of the boundary change proposal. 

(b) Reclamation agrees to provide to the District by July 1, 
1994, a schedule for completion and the total estimated District 
costs, for the NEPA evaluation of the proposed boundary change 
request of t he four districts in the umatilla Project. 

(cl Reclamation agre es to provide to the District by July 1, 
1994, its best estimate of new or revised obligations whi ch the 
District is likely to face if its 1954 contract is amended to 
authorized irrigation of additional lands. 

(d) The District agrees to notify Reclamation by Au gust 15, 
1994 , by formal resolution i f they intend to pursue the proposed 
boundary change and associated NEPA process and t o enter into an 
agreement with Reclamation by September 13, 1994, implementing a 
schedule of deliverables and a cost-sharing arrangement for the 
NEPA process. 

PAYMENTS FOR WATER 

10. At the time of execution of this contract, the District shall 
pay $ to the United States for temporary water 
service to of the 3, 013 acres of la:1ds described 
above. This amount equals S per ac r e for each acre 
outside existing District boundaries to which service is authorized 
by this contract, plus a $100.00 fee for the preparation of this 
contract, and is over and above any other payments due the United 
States under the 1954 contr act or other contracts. In the event 
some of the acres are not provided temporary water service by the 
District, an appropriate refund will be made at the end of the 
irrigation season. 

TEEM OF CONTRACT 

11. This contract shall become effective on the date first above 
written and shall continue until December 31, 1994, unless 

3 
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terminated sooner. This contract sl\~} ll:{iJ~~:-~ri~ :servio~~ 
hereunder shall cease at the option ''c5'r-the ·United States at any 
time upon failure of the District to abide by any notice, order 
rule or regulation of the United States or the State of Oregon now 
or hereafter established . The United States may terminate this 
contract and service hereunder may cease if this contract or the 
use of project water or project facilities is challenged in any 
legal or administrative proceeding by any individual, group, or by 
the State of Oregon. This contract may be terminated by the United 
States and water service hereunder may cease if the Oregon 
Department of Water Resources fails to issue the necessary 
approvals for instream use of project water. 

Disclaimers 

12. Reclamation and the District disagree on whether the 
District's past deliveries to out of boundary lands were legal, and. 
on whether future ·deliveries would be legal in the absence of this 
contract or other more permanent authorization by Reclamation. 
This contract does not affect that underlying dispute, except to 
settle it until December 31, 1994. This contract is intended only 
to provide water in 1994 for irrigation of specified out of 
boundary lands and to facilitate delivery of water for fish flows. 
Except for contract rights temporarily provided by this contract, 
this contract creates no new rights or obligations. The parties 
waive none of their rights, remedies or claims existing prior to 
this contract. In granting this temporary contract, the United 
States does not acknowledge or adopt the District's contention that 
the District had the right to deliver water to out of boundary 
lands and that water users receiving water on out of boundary lands 
established a vested right to project water. 

COMPLIANC~ WITH RECLAMAIIQN LAWS 

13. Not withstanding § 1J. of this contract, the parties agree that 
the delivery of irrigation water or the use of Federal facilities 
pursuant to this contract is subject to Reclamation law, as amended 
and supplemented, including, but not limited to, the Reclamation 
Reform Act of 1982 (RRA) (Public Law 97-293). RRA certification 
forms will not be required on a District-wide basis from 
landholders for the 1994 irrigation season. Landholders will be 
required to complete RRA certification forms prior to delivery of 
project water in 1995. 

14. Any notice, demand, or request authorized or required by this 
contract shall be deemed to have been given, on behalf of the 
District, when mailed, postage prepaid, or delivered to the 
Regional Director, PN Region, Bureau of Reclamation, 1150 N. 
Curtis Road, Boise, Idaho 83706-1234, and on behalf of the united 
States, when mailed, postage prepaid, or delivered to the Secretary 

4 
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of the District, West Exter.sion Irrig\ati6n Dl.'stri-~t, PO Box 465, 
Irrigon, Oregon 97844-0465, t he designation of the addressee or the 
address may be changed by r.otice given in the same manner as 
provided in this article for other notices. 

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF fUNDS 

15. The expenditure or advance of any money or the performance of 
any obligation of the United States under this contract shall be 
contingent upon appropriation or allotment of funds. Absence of 
appropriation or allotment o f funds shall not relieve the District 
from any obligations under this contract. No liability shall 
accrue to the United States in c a se funds are not appropriate d or 
allotted . 

OFFICIALS NOT TO BENEFIT 

16. No Member of or Delegate to Congress, Resident Commissioner or 
official of the District shall benefit from this contract other 
than as a water user or lando~ner in the same manner as othe r water 
users or landowners. 

QUALITY OF WATER 

17. Th~ operation and maintenance of project facilities shall be 
performed in such manner as is practicable to maihtain the quality 
of raw water made available through such facilities at the highest 
level reasonably attainable, as determined by the Contracting 
Officer. The United States does not warrant the quality of water 
and i s under no obl i gation to construct or furnish water t r eatment 
facilities to maintain or better the quality of water. 

WAIER AND AIR POLLUTION CONTROL 

18 . The District, in carrying out this contract, shall comply with 
all applicable water and air pollution laws and regulations of the 
United States and the state of Oregon, and !!hall obtain all 
required permits or licenses from the appropriate Fe deral, State, 
or local authorities. 

CLEaN AIR AND WbTER 

19 . (a) The District agrees as fqllows: 
(1) To comply with all the requirements of Section 

114 of the Clean Air Act, as amended (42 U.S . C . 1857, ~ ~·· as 
amended by Public Law 91-604) and Section 308 of the Federal Water 
Pollution Control Act (33 U. S.C . 1251 ~ ~ .• aa amended by Public 
Law 92-500), respectively, relating to inspection , monitoring , 
entry, reports, and information, as well as other r equ i rements 
specified in Section 114 and Section 308 of the Air Act and the 
Water Act, respectively, and all regulations and guidelines issued 
thereunder before the execution of this contract. 

5 
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(2} That no portion\ bf.-~.}i'e ·~ork.h~e'quitli!d ''by this 

contract will be performed in 'A- "facility listed on the 
Environmental Protection Agency List of Violating Facilities on the 
date when this contract was executed unless and until the EPA 
eliminates the name of such facility or facilities from such 
listing. 

(3} To use its best efforts to comply with clean 
air standards and clean '~ater standards at the facility where the 
contract work is being performed. 

(4) To insert the substance of the provisions of 
this article into any no~exempt subcontract, including this 
paragraph (l} (d). 

(b) The terms used i!l this article have the following 
meaninge: 

(1) The term "Air Act'' means the Clean Air Act, as 
amended (42 U. S . C. 1857 !i:J<. ~·, as amended by Public Law 91-604}. 

(2} The terr.~ "Water Act" means Federal Water 
Pollution Control Act, as amended (33 u.s.c . 1251 et .5!,gg. , as 
amended by Public Law 92-500}. 

• (3} The term "clean air standards" means any 
enforceable rules, regulations, guidelines, standards, limitations, 
orders, controls, prohibitions, or other requirements which are 
contained in, issued under, or otherwise adopted pursuant to the 
Air Act or Executive Order 11738, an applicable implementation plan 
as described in Section 110 (d) of the Clean Air Act (42 U.S. C. 
1857c-S(d}}, an approved implementation procedure or plan under 
Section 1ll(c) or Section 111(d}, respectively, of the Air Act (42 
U.S.C. 1857c-6(c) or (d)), or an approved implementation procedure 
under Section 112(d} of the Air Act (42 U.S.C. 1857c-7(d)}. 

(4) The term "clean water standards" means any 
enforceable limitation, control, condition, prohibition, standard, 
or other requirement which is promulgated pursuant to the Water Act 
or contained in a permit issued to a discharger by the 
Environmenta1 Protection Agency or by a State under an approved 
program, as authorized by Section 402 of the Water Act (33 U.$.C. 
1342}, or by local government to ensure compliance with 
pretreatment regulations as required by Section 307 of the Water 
Act (33 u:s.c. 1317}. 

(5} The ter:n "comply'' means compliance with clean 
air or water standards. Comply shall also mean compliance with a 
schedule or plan ordered or approved by a court of competer.1t 
jurisdiction, the Environmental Protection Agency or an air or 
water pollution control agency in accordance with the requirements 
of the Air Act or Water Act and regulations issued pursuant 
thereto. 

(6) The term "facility" means any building, plant, 
installation, structure, mine, vessel or other floating craft, 
location, or site of operations, owned, leased, or supervised by a 
contractor or subcontractor, to be utilized in the performance of 
a contract or subcontract . Where a location or site of operations 
contains or includes more than one building, plant, installation, 
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or structure, the entire location or site shall be deemed to be a 
facility except where the Director, Office of Federal Activities, 
Environmental Protection Agency, determines that independent 
facilities are collocated in cne geographical area. 

COMPLIANCE NITH CIVTL RIGHTS LAWS AND REGULATI ONS 

20. (a) The District shall comply with Title VI of the Civil 
Rights Act of 1964 (42 u.s . c. 2000d), Section 504 of the 
Rehabilitation Act of 1973 (P . L. 93-112, as amended), the Age 
Discrimination Act of 1975 (4 2 U. S.C. 6101, et seq.) and any other 
applicable civil rights laws, as well as with their respective 
implementing regulations and guidelines imposed by the U.S. 
Department of the Interior and/or Bureau of Reclamation. 

(b) These statutes recuire that no person in the united 
States shall, on the grounds of race, col or, national origin, 
handicap, or age, be excluded from participation i n, be denied the 
benefits of, or be otherwise subjected to discrimination under any 
program or activity receiving financial assistance from the Bureau 
of Reclamation. By executing this contract, the District agrees to 
immediately take any measures necessary to implement this 
obligation, including permitting officials of the United States to 
inspect premises, programs, and documents. 

(c) The District makes this agreement in consideration of and 
for the purpose of obtaining any and all Federal grants, loans , 
contracts, property discounts or other Federal financial assistance 
extended after the date hereof to the District by the Bureau of 
Reclamation, including installment payments after such date on 
account of arrangements for Federal financial assistance which were 
approved before such date. The District recogniz e s and agrees that 
such Federal assistance will be extended in reliance on the 
representations. and agreements made in this article, and that the 
United States reserves the right to seek judicial enforcement 
thereof. 

PRIVACY ACT COMPLI8NCE 

21. {a) The District shall comply with the Privacy Act of 1974 
(5 u.s.c. 522a) (the Act) and the Department of the Interior rules 
and regulations under the Act (43 CFR 2.45 et seq.) in maintaining 
landholder acreage certification and reporting records, required t!o 
be submitted to the District for compliance with sections 206 and 
228 of the Reclamation Reform Act of 1982 (96 Stat. 1266 ) , and 
pursuant to 43 CFR 426.10 . 

(b) With respect to the application and administration of the 
criminal penalty provisions of the Act (5 u . s.c. 552a[il), the 
District and the District's employees responsible for maintaining 
the certification and reporting records referenced in (1) above are 
considered to be employees of the Depart:r.ent of the Interior. See 
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5 U.S.C. 522a(m). 

(c) The Contracting Of=icer or a designated representative 
shall provide the District with current copies of the Interior 
Department Privacy Act regulations and the Bureau of Reclamation 
Federal Register Privacy Act System of Records Notice (Acreage 
Limitation--Interior, Reclamation-31) which govern the maintenance, 
safeguarding, and disclosure of information contained in the 
landholders' certification and reporting records. 

(d) The Contracting Officer shall designate a full-time 
employee of the Bureau of Reclamation to be the System Manager who 
shall be responsible for making decisions on denials pursuant to 43 
CPR 2 . 61 and 2.64, and amen~~ent requests pursuant to 43 CFR 2.72. 
The District is authorized ~o grant requests by individuals for 
access to their own records. 

(e) The District shall forward promptly to the System Manager 
each proposed denial of access under 43 CFR 2.64, and each request 
for amendment of records filed under 43 CFR 2. 71; notify the 
requester accordingly of such referral; and provide the System 
Manager with information and records necessary to prepare an 
appropriate response to the requester. These requirements do not 
apply to the certification and reporting forms filed pursuant to 
43 CPR 426.10, unless the requester elects to cit.e the Privacy Act 
as a basis for the request. 

CERTIFICATION OF NONSEGREGATED FACILITIES 

22. The District hereby certifies that it does not maintain or 
provide for its employees any segregated facilities at any of its 
establishments, and it does not permit its employees to perform 
their services at any location, under its control, where segregated 
facilities are maintained. It certifies further that it will not 
maintain or provide for it• employees any segregated facilities at 
any of its establishments, and that it will not permit its 
employees to perform their services at any location, under its 
control, where segregated facilities are maintained . The District 
agrees that a breach of this certification is a violation of the 
Equal Opportunity clause in this contract. As used in this certi-· 
fication, the term ''segregated facilities" means any waiting rooms, 
work areas, rest rooms and wash rooms, restaurants and other eating 
areas, timeclocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or 
entertainment areas, transportation, and housing facilities 
provided for employees which are segregated by explicit directive 
or are in fact segregated on the basis of race, creed, color, or 
national origin, because of habit, local custom, or otherwise . The 
District further agrees that (except where it has obtained 
identical certificat i ons from proposed subcontractors for specific 
time periods) it will obtain identical certifications from proposed 
subcontractors prior to the a"'·ard of subcontracts exceeding $10, 000 
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which are not exempt from the provisi~~~f ~e ~1 o~d~tunity}3 
clause; that it will retain such certifications in its files; and 
that it will forward the following notice to such proposed 
subcontractors (except where the proposed subcontractors have 
submitted identical certifications for specific time periods) : 

NOTICE TO PROS?ECTIVE SUBCONTRACTORS 
OF REQUIREME~~ FOR CERTIFICATIONS 

OF NONSEGREGATED FACILITIES 

A Certification of Nonsegregated Facilities 

must be submitted prior to the award of a 

subcontract exceedi ng $10,000 which is not 

exempt from the provisions of the Equal 

Opportunity clause. The certification may be 

submitted either for each subcontract or for 

all subcontracts during a period (i.e, 

quarterly, semiannually, or annually). Note: 

The penalty for making false statements in 

offers is prescribed in 18 U.S.C. 1001. 
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the day and year first above written. 

(DISTRICT SEAL) 

ATTEST: 

Secretary 

UNITED STATES OF AMERICA 

By __ ~--~~----------------Regional Director 
Pacific Northwest Region 
Bureau of Reclamation 
1150 N. Curtis Road 
Boise ID 83706-1234 

WEST EXTENSION IRRIGATION DISTRICT 

By~~-------------------
Chairman 
Board of Directors 

10 



133 

STATE OF ------------

~~ f.~~\:gl .' . ~~'-, (: .. =;' 
~~~.:/ b l~ t.::i -,\_=\ L; j_; 

ss 
County of 

on th i s ____ day of ------------------' 19 ____ , before me, 

--------------------' a Notary Public, personally appeared 

~----------------------------~--~~~~------· known to me to be the person whose name is subscribed to the within instrument and 
acknowledged to me that executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day and year f irst above written . 

(SEAL) 

STATE OF IDAHO 

County of Ada 

Notary Public in and for the 
State of 
Residing at: 

My commission expires: 

* * * * • * w • • * 

sa 

On this day of , 19 ____ , personally 
appeared before me , to me known 
to be the official of the Uni t ed States of America that executed 
the within a n d foregoing instrument and acknowledged said 
instrument to be the free and voluntary act and deed of said United 
States, for the usee a nd purpos,'>s therei n mentioned, and on oath 
stated that he was authorized to execute said instrume n t. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal as of the day and year first above written . 

(SEAL) 

Notary PUblic In and for the 
State of Idaho 
Residing at: 

My commi s sion expires: 
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Mr. MILLER. Mr. Dick, did you have a statement? Mr. Dick. 

STATEMENT OF LOUIE DICK, JR. 
Mr. DICK. Yes. I am very grateful to be here today to speak to 

you. You are what we call mayoka-chiefs or leaders. 
I have been raised-just only recently I kind of put the Bible 

down and picked up what we call the kelose kelose-the drum. I 
carried that for two-thirds of my life and I am learning to be an 
Indian. That sounds a little strange and different. My borrowed 
name is Louie Dick. My true religious name is Clayos. That name 
in the mouth of the Columbia River-that man that carried that 
name caught salmon there for centuries and centuries. He acted as 
a group, not an individual. He followed a law. We call it Tum-mun­
witt. A Neet Tum-mun-witt. That means creator's life. 

I heard it mentioned this morning we have lived for centuries by 
that one law. We have not changed it. We are to live in harmony 
with all those other things. And I don't know if you have it in your 
packet, but it is kind of a different color, and I will try to explain 
that. 

Lakota los Spenotha. It is all one. Na-tee-tite, Ha-ush-witt, Sin­
a-witt, Choosh, Tea-chum, Na-tee-tite, Tat-pus, Twquatat. That all 
lives in one, that is a sacred circle. If it is not-if one of the ele­
ments is missing-it ceases to be a sacred circle and we are de­
stroying that circle systematically. 

On the outside, you can see that the European mind or the Unit­
ed States of America, your flag, this is your flag and your country 
now, it is not ours anymore. We are pitiful people. Because you 
have learned to separate those out, the religion, the dwellings, the 
sacred air, the speech, the water, the water, the land, the Indian 
person, dress, food, and light, it has been removed. But yet in an 
Indian community, they are still the same, they are still one. 

When I was a little boy, he was raised up in the Catholic church 
and I was an altar boy. I was very impressed with what the priest 
did. He took this water and this small container, and he took an 
instrument and he put it on the multitude and he put it on a cas­
ket and he put it on a dedicated building, and he called it holy 
water. I was very pleased to hear that and that was a good teach­
ing. 

But when I put my bible down and I picked up the drum, they 
told me-Icca meaning the elders who were teaching-they said 
the whole battery, anytime there is any water, liquid form, or fog 
or a snowflake or ice, it is still holy. It is a medicine. 

In those documents that you have, you have a picture of a chief 
with a war bonnet on. His name is Clarence Burke. I heard him 
speak one time. He said, choosh ha-ush-witt shaki. He said, water 
is a medicine, so it is true that it is a medicine. One example is 
the sweat house. If you are not familiar with what one of those are, 
it is a small spherical thing that sits on the ground, a little hut. 
And outside, they build a fire and they heat the rocks, and they 
put it inside for two and/or more people. 

And the men go with the men and the women go with the 
women, and if you are fortunate enough, you have an elder with 
gray hair who help you in the sweat house. He will put water on 
the rocks and, of course, it will steam, will come up, and it cleans 
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your body. And then after a while, you perspire and then you put 
some water on it and then it enters your nostril and cleans your 
inside. 

Prior to gathering any type of food, salmon included, the gray 
haired one will tell you how to live, Chick-quo-shunna Tim-ook-ka, 
this is what you will do. And then he will tell you to gather the 
food with a good heart and a good mind. So food and water, let me 
put that in a better way. 

Any type of food, if it has an indigenous name from the Indian 
community, is probably a sacred item. Food like salmon gives us 
strength and knowledge to learn the way to get from here to the 
other world. It is not a commodity in which we take, for example, 
like wheat and grain and sell to our neighbors for a profit. 

We are taught to give water and food to the elders so that they 
will teach us how to get from here to the other world. The religious 
language that I speak about, 60, 70 80 percent of that language is 
to get from here to the other world. We also-! don't know what 
you call it, but we have a-I guess it is a ceremony. 

Mr. MILLER. Mr. Dick, I am going to ask you to bring this to a 
conclusion. This is interesting and fascinating, but I have got to 
wrap this hearing up with these two other panels and I want to 
get to the core here on the legal issues the tribe has on the water 
spreading controversy. 

You want to summarize or? 
Mr. DICK. I summarized. 
[Chart submitted by Mr. Dick follows:] 
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Mr. MILLER. Thank you. Let me ask you, Mr. Minthorn, Chair­
man Minthorn, you have been involved in the task force, have you 
not? 

Mr. MINTHORN. The Water Spreading Task Force? 
Mr. MILLER. Yes. 
Mr. MINTHORN. No, I have not. Rebecca Hiers has been rep-

resenting the tribe. 
Mr. MILLER. The tribe has been; is that right, Ms. Hiers? 
Ms. HIERS. Yes. 
Mr. MILLER. But in your testimony, you raise the issue of wheth­

er or not other tribes have been notified and/or involved in this 
controversy; is that correct? 

Ms. HIERS. Yes, that is correct. 
Mr. MILLER. So you are not speaking on behalf of your own in­

volvement, you are speaking that others should be included and 
should be notified as to this; is that correct? 

Ms. HIERS. Yes. This was a topic of discussion at the very first 
task force meeting where the three tribes each raised the issue of 
other tribes being unaware of this issue at all and completely un­
aware of the task force process to develop a policy to deal with the 
problem. There are 14 tribes in the Columbia Basin that are part 
of the Columbia basin fish and wildlife authority and, more than 
that, in the affiliated tribes of Northwest Indians, all of which are 
in the Pacific Northwest region and would be directly impacted by 
this policy. 

At the last task force meeting a few weeks ago, the Bureau of 
Reclamation said that they still have not notified any other tribe 
of the issue of water spreading at all, much less of the task force 
process. 

Mr. MILLER. And your involvement is not a proxy for their in­
volvement is what you are saying? 

Ms. HIERS. That is correct. And if I could speak, Chairman 
Minthorn--

Mr. MINTHORN. Go ahead. 
Ms. HIERS [continuing]. Tribes are sovereign nations within the 

Nation of the United States and the Umatilla tribe could not speak 
for another tribe any more than the State of Florida could speak 
for the State of Oregon. 

Mr. MILLER. I understand that but we have people who represent 
governors on task forces. We don't have every governor in every 
State, and I am just trying to determine whether or not representa­
tion is adequate or not. Your contention is it isn't. Okay. 

Mr. Marbut, in your testimony, you say that it is agreed that 
where water use is in fact illegal, steps should be taken to bring 
the use into compliance with the State or Federal law or the use 
should be discontinued. 

And I think that is kind of the point of this hearing and hope­
fully of the activity that you are engaged with and the Bureau is. 
It is not really a question of what is going to happen to water if 
water is recaptured and water is reallocated or not allocated or 
what have you. I think, first and foremost, the question is whether 
or not the water is being used in compliance with the law. 

Then if it is determined that there is excess water within irriga­
tion districts for the stated purpose, either that purpose can be 
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amended and water continues to be used in accordance with the 
contractual relationships, modified contractual relationships and/or 
you or the State make a determination whether you want to put 
it back into instream flows or whatever you want to do with it. 

But, first and foremost, it seems to me that your testimony and 
most of the testimony talks now about how you want everybody in­
cluded in the process, and that is the point I am raising, to make 
sure all the Indian nations are included in these processes. But 
when these practices were developed, a lot of them done unilater­
ally, there weren't a lot of people asking neighbors downstream 
whether or not it is okay to use more water than we need. Or we 
irrigate lands that are classified as nonirrigable, that is kind of 
unilateral arrangement. 

So I think the purpose of bringing it back in within the structure 
of the State and, or I guess in some instances the Federal Govern­
ment, is that how you want to use water in the future. You don't 
have to do any of this. Some have suggested this is a way to an­
swer endangered species problems or prevent those problems from 
taking place. 

That is a decision your State is going to have to make, just as 
California decided, without Federal water, there is no way they can 
get out of the endangered species box. Now we have a cooperative 
arrangement going on and we are reallocating water and we are 
changing the nature in which water is being used in California to 
try to prevent the onslaught of additional endangered species prob­
lems in the Sacramento Delta and elsewhere. 

But that is the second part of the story. The first part of the 
story is to get the system back within the law, and then to decide 
whether or not you want to modify contracts or modify the law or 
you stand pat. Do you see this division that I am trying to outline 
here? 

Mr. MARBUT. Mr. Chairman, absolutely, and I agree with your 
analysis of it. And I think that is the way the task force eventually 
came to see the issues also. We see the first step as a legal step 
and it would involve Federal Reclamation law, contract law, State 
irrigation district law and State water law for allocation of water. 
Once the practice is in conformance with those, there may or may 
not be water available and, at that time, the parties need to collec­
tively decide how that water should be allocated or reallocated. 

And, again, Oregon is a leader, we value highly the opportunities 
for conservation and enhancement of stream flows, transfer and 
leasing. 

Mr. MILLER. Thank you. 
Mr. SMITH. 
Mr. SMITH. Thank you. 
Antone, I met with you two weeks ago, something like that, with 

the council. 
Mr. MINTHORN. That is correct, I remember. 
Mr. SMITH. And I asked the question directly at that time wheth­

er the tribe felt that the Bureau of Reclamation currently was in­
cluding them in hearings and discussions. I think I made the state­
ment, if they are not, I want to know about it because I would have 
immediately contacted Mr. Beard. I was told that indeed the Bu-
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reau of Reclamation was including tribes in their decision-making 
process. 

Mr. MINTHORN. The Bureau of Reclamation of the Boise Office 
has been meeting with the Confederated Tribes of the Umatilla on 
a very consistent basis. We have a good working relationship with 
that office. But I think when we are talking about the task force 
and we are talking from a regional perspective and when we talk 
about the States of Washington and Idaho, there are also tribes 
that are involved there that may not be adequately represented on 
the task force. 

And on the Washington side, we may be talking about the Yak­
ima Tribe and we may also be talking with the Colvilles. And in 
Idaho, the State of Idaho, then we would be talking about the Sho­
shone, Bannock, and Piyute tribes of the Snake River Basin. 

Mr. SMITH. So you are speaking about other tribes now, not the 
Umatilla? 

Mr. MINTHORN. Yes, that is in the interior-what are called the 
Klamath River Basin tribes. And then Rebecca Hiers was mention­
ing the 14 tribes, and there are 14 tribes within that Columbia 
Basin. 

Mr. SMITH. Right. Thank you. 
Ms. Hiers, you are on the task force. Has the Bureau of Reclama­

tion been meeting with you, been calling you for advice? Are they 
holding secret meetings that you are not invited to? 

Ms. HIERS. No. As Chairman Minthorn explained, this tribe 
works very closely with the Bureau of Reclamation. 

Mr. SMITH. You are on the task force which includes the whole 
group of 14 tribes, I understand; is that right? 

Ms. HIERS. No. No. The task force is the task force that the Bu­
reau of Reclamation puts together to assist in development of its 
water spreading policy. 

Mr. SMITH. Well, I am trying to get at the point here, and I 
didn't misunderstand that the Bureau is working closely with the 
Umatilla? 

Ms. HIERS. Yes, that is correct, although no hearings have been 
scheduled for this reservation to review the policy which is being 
developed out of the task force process. 

Mr. SMITH. All right. I am pleased to straighten that out for the 
record. 

Mr. Marbut, you testified that saved water will not automatically 
convert to instream flows. Would you walk us through this process 
of transfer of water use so that we can more easily understand that 
statement? 

Mr. MARBUT. Mr. Chairman, Representative Smith, I will try to 
follow through this as logically as I can. The Bureau is currently 
storing water and the Bureau is holding water rights to store their 
water. In Oregon, there are two water rights associated with stor­
age. One is the water right to withdraw from the the natural water 
source and put it in storage. The second water right is a secondary 
water right to deliver the water from the storage to the pertinent 
place of use, whether that be irrigation or municipal or whatever. 
That is Oregon law. 

Now, other States may have a different concept, but in Oregon, 
when a water right is granted to store, it has designated uses and 
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those uses may include iiTigation or municipal, and they may also 
include fish and wildlife and/or instream uses. The secondary water 
right is a specific right to pay a portion of that water and use it, 
describe it as pertinent to a particular use where there is a water 
right for storage. It does not include a storage for instream flows. 
That use will need to be added to the storage right in some form 
in order to allow the Bureau to capture the water in the first place 
and put it in storage. Then there will need to. be a secondary water 
right to release it from the storage for instream flows if that were 
the case. 

Now, assuming for the sake of this discussion that there was a 
block of water in the reservoir not allocated to a particular use be­
cause it had been stored for use on land, which in fact it cannot 
be delivered to because of a new contract, outside of projects out­
side of the district, whatever. Then the Bureau would have stored 
the water for no use. There would need to be that use added in a 
secondary for release of that water in order for it to be a water 
right of record and to be administered and regulated by the local 
water master, otherwise water released from a reservoir without a 
water right is simply natural flow and would then be, in effect, out 
the next head gate to the next junior user. 

Mr. SMITH. So that is the reason I assume that you are con­
cerned, as we all are, about the lack of adjudication, especially in 
the Klamath Basin of existing water. 

Mr. MARBUT. That is correct, Representative Smith and Mr. 
Chairman. There are few basins in Oregon which are not adju­
dicated and the water rights, in some cases, have not been identi­
fied and are not of record. In the case of the Umatilla, that has 
been adjudicated, that river has been adjudicated and the rights 
there are of record, and where adjudication has not occurred, it 
would be essential to have that happen as quickly as possible in 
order to be able to understand the allocation. 

Mr. SMITH. Thank you. 
Mr. MILLER. Mr. DeFazio. 
Mr. DEFAZIO. Just one brief question, Mr. Chairman. I know we 

have to move on, but I am just curious about the statement by the 
tribe that they had after some, as they say, months of intensive ne­
gotiations finalized agreements with local irrigation districts and 
then they backed out the last moment because of potentially set­
ting harmful precedents. 

Can you give me one or two points that where those-what were 
those potentially harmful precedents? What were the final sticking 
points which caused the final clams of the negotiations from your 
perspective. 

Mr. MINTHORN. I will have our policy analyst address that, 
Becky Hiers. 

Ms. HIERS. Thank you. Primarily the concern that the irrigation 
districts had, as I understand it-and this has not been expressed 
directly to the tribe-but the concern as I understand it is that 
they would have to mitigate for the impacts both in the past and 
the future to the tribe's treaty rights, and in doing so, they would 
have to give up custody-this is pursuant to the tribe's water 
spreading policy-give up custody to the Bureau of Reclamation of 
the water that they have used illegally. 
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Maybe I can clarify that a little bit better. In a nutshell, the 
tribe's water spreading policy under which these agreements were 
negotiated calls for immediate halt of water spreading, and to do 
so without causing irrigators to go out of business, the mechanism 
is for the Bureau of Reclamation to take custody of that water. 
Once the Bureau has taken custody, taken control of that water, 
then the Bureau will allocate it on an interim basis to meet both 
irrigation needs and other needs such as unmet tribal treaty water 
rights. 

In the meantime, a long-term resolution is also structured in the 
water spreading and that would be through formal requests by 
each irrigation district to legalize what practices they want to con­
tinue to engage in. 

And I would like to note one of the issues that Chairman Miller 
had brought up earlier is the question of what is going on, and the 
Bureau of Reclamation not having information about the extent of 
water spreading. 

In the Umatilla Basin, we do know the extent of water spreading 
because the irrigation districts were cut off and they have made a 
formal request now to the Bureau of Reclamation to legalize their 
practices, and part of that request includes a very specific and de­
tailed description of what lands they have been irrigating and how 
much water they have been providing to those lands. And it was 
about a third-a half to a third more than we had been told prior 
to the formal request. 

Mr. DEFAZIO. Mr. Marbut, are you familiar with this situation? 
Would you say that that was a principal concern or stumbling point 
in these negotiations? 

Mr. MARBUT. Representative DeFazio, Mr. Chairman, I was not 
privy to the details of the agreement. I have been copied on cor­
respondence of the progress of the discussions and I have been ad­
vised. We are not invited nor did we attend those negotiations. 

A regional manager has advised me to some degree as to the sta­
tus of those and we have received correspondence as to the 
progress--now, the assignment of the water to the Bureau, we 
have questioned from State law perspective. At the time when the 
local negotiators, the tribe and the districts had arrived at some 
sort of an agreement, we obviously would want to evaluate that 
and understand how that could be implemented under Oregon 
water law. 

We have not taken a position on the agreement, the details, and 
this concept of assignment and then Bureau allocation at all with­
out having it in front of us. It would be very difficult for me to 
react whether Oregon water law would be able to implement it pre­
cisely in the way it has been conceptualized. 

Mr. MILLER. Would the gentleman yield? 
Mr. DEFAZIO. Certainly. 
Mr. SMITH. Thank you, for the record, Mr. Chairman, there has 

been an allegation here that the Umatilla Basin irrigators have 
cheated the American taxpayers out of almost half a million dollars 
by avoiding required repayment for the use of Bureau of Reclama­
tion facilities and water. 

My numbers indicate that the-and I would like to ask directly 
Mr. Beard to look at these numbers-Inspector General claims that 
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the Umatilla financial benefit is $466,000. The Umatilla district, 
however, has paid $419,000. The balance is $47,000, not a half a 
million, so somebody's numbers are skewed here. 

And I would ask Mr. Beard, with permission of the Chair, to spe­
cifically identify the question regarding the Umatilla Basin itself. 
Thank you. 

Mr. MILLER. He can do that for the record. 
Mr. DeFazio. 
Mr. DEFAZIO. No further questions. 
Mr. MILLER. Mr. Dooley, any questions? 
Mr. DOOLEY. No, sir. 
Mr. MILLER. Thank you for your testimony and for your submis­

sions to the committee. 

PANEL CONSISTING OF RICHARD L. ERICKSON, MANAGER, 
EAST COLUMBIA BASIN IRRIGATION DISTRICT, ACCOM­
PANIED BY RICHARD B. STEVENS, DIRECTOR, QUINCY-CO­
LUMBIA BASIN IRRIGATION DISTRICT, QUINCY, WA, JACK 
YORGESEN, DIRECTOR, SOUTH COLUMBIA BASIN IRRIGA­
TION DISTRICT, AND SHANNON McDANIEL, MANAGER, 
SOUTH COLUMBIA BASIN ffiRIGATION DISTRICT; KATH­
ERINE P. RANSEL, CO-DIRECTOR, AMERICAN RIVERS, 
NORTHWEST REGIONAL OFFICE, SEATTLE, WA; AND, RICK 
GOVE, WATER CONSERVATION ASSOCIATE, COLUMBIA 
BASIN INSTITUTE, PORTLAND, OR, ACCOMPANIED BY WIL­
LIAM BEAN, PRESIDENT, COLUMBIA BASIN INSTITUTE 

Mr. MILLER. The next panel, we have Mr. Richard Erickson, who 
is the manager of East Columbia Basin Irrigation District and he 
will be accompanied by Mr. Stevens, Mr. Yorgesen, and Mr. 
McDaniel; and Katherine Ransel, who is the Co-Director of the 
American Rivers' Northwest Regional Office out of Seattle; and 
Rick Gove, who is the Water Conservation Associate from Colum­
bia Basin Institute in Portland, Oregon. He will be accompanied by 
William Bean who is the President of the Institute. 

Mr. Erickson, we will begin with you and, again, your statement 
will be made a part of the formal record. And to the extent to 
which you can summarize and you desire to respond to what you 
have already heard this morning, you are more than welcome. 

Thank you. 

STATEMENT OF RICHARD L. ERICKSON 

Mr. ERICKSON. Thank you, Mr. Chairman, and Members of the 
committee for the opportunity to be present today to present infor­
mation about the Bureau of Reclamation proposed policy on water 
spreading and how that proposed policy relates to the Columbia 
Basin Project. Before I start my remarks, I have a map that I think 
would make the remarks more meaningful that we would like to 
bring up and show to the Members of the committee. Would that 
be permissible? 

Mr. MILLER. Fine. 
Mr. ERICKSON. What you see--
Mr. MILLER. We are going to have to get you a microphone. 

Reach over the top of the-thank you. 
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Why don't you describe the map and then Members can look at 
it. 

Mr. ERICKSON. Mr. Chairman, what we have here are two aerial 
photographs that Mr. McDaniel had taken of the south Umatilla 
District area late this spring. The overlay is the land class maps 
for those farm units. The Columbia Basin Project was soil mapped 
very extensively as the designed farm units. 

And what I really want to point out here is the detail to which 
they went to the various lines represent the boundaries or the des­
ignations between the various farm units and Class 1, 2, 3, and 4 
receive a water allotment. Class 6 and Highland did not receive a 
water allotment. Without going into detail, if you will see the pat-
tern of center pivot irrigation on here. .. 

You will see various land class designations under those. Some 
of these center pivots it is all Class 1, 2, 3, and 4. Some of center 
pivots have portions of Class 6 or highland that needs them. You 
will see if you look at this, the little islands and the bubbles and 
slivers of Class 6 and highland in there would be very hard to 
avoid by any irrigation method and especially by center pivot irri­
gation. 
· What we would like to point out, what we really want to address 
in our testimony today is the inadvertence or incidental or unavoid­
able application of water to Class 6 and Highland with in-farm unit 
boundaries. We think both of the bureaus propose policy and in the 
IG's report, that the incidental irrigation of Class 6 highland with 
in-farm boundaries, largely cost identifiers, most of the issue that 
has been involved, not only for the Columbia Basin Project but also 
the aquifer project and other areas in Washington. 

With your permission, we would like to enter this map in the 
record and leave it behind. We ask that when the committee gets 
a chance to look at this in more detail, look at the squiggles and 
try to look at it in conflict, if you think those people that did that 
soil mapping, if they really intended for people to farm and irrigate 
around those lines. 

Mr. MILLER. Thank you. 
Mr. ERICKSON. The incidental or unavoidable irrigation of classic 

high and right-of-way lands within farm unit boundaries has been 
authorized and permitted by the Bureau of Reclamation policy and 
practice on the Columbia Basin project since the projects as begin­
ning with Bureau of Reclamation operation from 1948 through 
1968 and district operation with Bureau of Reclamation oversight 
from 1969 to present. 

Bureau of Reclamation land classification methodology on the 
Columbia Basin project was intended to establish the repayment 
with Federal reclamation law, Class 6 lands were so designated be­
cause of their inability, standing alone, to support a repayment ob­
ligation over the term of the repayment contract. 

Land class designation lines often did not follow practical farm­
ing or irrigation geometry. Columbia Basin project repayment con­
tracts speak to the delivery of the water allotment to each farm 
unit, not to specific areas within the farm unit. All plats for Colum­
bia Basin project farm units publicly recorded by the Bureau of 
Reclamation address boundaries only. Land class is not legally de­
scribed or publicly recorded. 
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No Federal statute, rule or policy exists that prohibits the inci­
dental or unavoidable application of water to Class 6, high, and 
right-of-way lands within farm units. Columbia Basin Project farms 
have been developed and substantial private investments on the 
basis that incidental application of water to Class 6, high and right 
of way lands within farm units is authorized. Any change in this 
policy and practice needs to be prospective not retroactive. Such 
changes should also meet NEPA requirements and should not in­
clude or consist of unfunded mandates administratively imposed on 
non-Federal entities by the Bureau of Reclamation. 

The presently proposed Bureau of Reclamation policy attempts to 
administratively impose retroactive changes to established and au­
thorized policies and practices and unfairly mandates that local 
districts and water users fund the proposed inventory and NEPA 
review costs. This implements these changes by policy rather than 
by rule or by law. 

Evolving irrigation technology has and will continue to result in 
beneficial changes in field and farm geometry within farm unit 
boundaries without any increase in the unit's water allotment. The 
Columbia Basin project irrigation districts deliver the water allot­
ment to each farm unit's delivery point as required by the repay­
ment contract and Washington State water law. All delivered water 
is measured and accounted for. 

There is no requirement for the districts to manage or account 
for application of the water allotment on an acre-by-acre land class 
basis within a farm unit. Such management and accounting would 
require intensive micromanagement by Federal officials of the on­
farm practices of private it property owners. 

The total acreage of Class 6 and high lands within the Columbia 
Basin project farm unit boundaries is about 10 percent of that total 
area. Some fraction of that 10 percent is having water incidentally 
or unavoidably applied. The Columbia Basin project is operating 
within the limits of its water right and meeting its repayment obli­
gations, plus paying all operation and maintenance costs. 

Quantifying the actual amount of such incidental or unavoidable 
water application, if possible, will be costly and is unlikely to affect 
total diversions or repavement. Why commit substantial Federal or 
local funds to address what in a case of Class 6 and high lands ap­
pear to be a fabricated problem. 

Mr. Chairman and Members of committee, thank you again for 
the opportunity to appear here today, and we would be happy to 
answer any questions or provide additional information if you need 
it. 

[EDITOR'S NOTE.-See Appendix for supplemental testimony sub­
mitted by Mr. Erickson.] 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Erickson follows:] 
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EAST COLUMBIA BASIN IRRIGATI ON DISTRICT 

QUINCY-COLUMBIA BASIN IRRIGATION DISTRICT 
SOUTR COLUMBIA BASIN IRRIGATION DISTRICT 

to the 
Subcommittee on oversight and Investigations 

of the Committee on Natural Resources 
United States House of Representatives 

July 19, 1994 

Representing the Columbia Basin Irrigation Districts : 

Mr. Richard B. Stevena, Director 
Mr. Roqer c. Bailie, Director 
Mr. Richard L. llrickson, Jfanager 
Mr. Shannon llcDaniel, Jfanager 

QuinCY-columbia Basin Irrigation District 
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South Columbia Basin Irrigation District 



146 

EAST COLUMBIA BASIN IRRIGATION DISTRICT 
55 North 8th 
P.O. BoxE 

OTHELLO, WASHINGTON 99344 

The Honorable George Hiller, Chairman 
Committee on Natural Resources 
United States House of Representatives 
1328 Longworth House Office Building 
Washington, D.C. 20515 

Dear Chairman Hiller: 

July 19, 1994 

Phone 509 488 9671 
Fax 509 488 6433 

Thank you for the invitation to appenr before your Comm.ittee 
to present information about the Bureau of Reclamation's prop0sed 
policy on water spreading and how that proposed policy relates to 
the Columbia Basin Project. That Project has been operated for 
the past twenty-five years by the East, Quincy and South Columbia 
Basin Irrigation Districts. All three districts are represented 
here today and we respectfully request the Committee to carefully 
consider the following information as it looks into the practice 
known as water spreading. 

The incidental or unavoidable irrigation of class 6, high 
and right of way lands within farm unit boundaries has been 
authorized and permitted by Bureau of Reclamation policy and 
practice on the Columbia Basin Project since the Project's 
beginning, with Bureau of Reclamation operation from 1948 through 
1968 and district operation with Bureau of Reclamation oversight 
from 1969 to present. 

Bureau of Reclamation land classification methodology on the 
Columbia Basin Project was intended to establish the repayment 
ability and water allotment for each farm unit. In accordance 
with federal reclamation law, class 6 lands were so designated 
because of their inability, standing alone, to support a 
repayment obligation over the term of the repayment contract. 
Land class designation lines often did not follow practical 
farming or irrigation geometry. Columbia Basin Project repayment 
contracts speak to the delivery of the water allotment to each 
farm unit, not to specific areas within the farm unit. All plats 
for Columbia Basin Project farm units publicly recorded by the 
Bureau of Reclamation address boundaries only. Land class is not 
legally described or publicly recorded. 

No federal statute, rule or policy exists that prohibits the 
incidental or unavoidable application of water to class 6, high, 
and right of way lands within farm units. 

Columbia Basin Project farms have been developed and 
substantial private investments made on the basis that incidental 
application of water to class 6, high and right of way lands 
within farm units is author i zed. Any change in this policy and 
practice needs to be prospective not retroactive. Such changes 
should also meet NEPA requirements and should not include or 
consist of unfunded mandates administratively imposed on 
nonfederal entities by the Bureau of Reclamation. 
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The Honorable George Mil ler, Chairman 
July 19, 1994 
page 2 

The presently proposed Bureau of Re clamation policy attP.mpts 
to enact admin istratively imposed, retroactive c hang eR to 
established and authorized policies and practices a nd unf~irly 
mandates that local districts and waterusers fund the proposed 
inventory and NEPA review costs. Thi s effects the c hanges by 
policy rather than by rule or by law. 

Evolving irrigation technology has and will c ontinue to 
result in beneficial changes in field nnd farm geometry within 
farm unit boundaries without any incrense in the un it ' s wr1ter 
allotment. The Columbia Basin Project irrigation districts 
deliver the water allotment to each farm unit's delivery point as 
required by the repayment contract and Washington State w~ter 
law. All delivered water is measured and accounted for. 'J'here 
is no requirement for the districts to manage or account for 
application of the water allotment on a n ctcre-by-acre, land r l ass 
basis within a farm unit. Such management and accounting would 
require intensive micromanagement by federal officials of the on­
farm practices of private property owners. 

The total acreage of class 6 and high lands within Columbia 
Basin Project farm unit boundaries is about 10% of the total area 
of those units. A fraction of those class 6 and high lands are 
having water incidentally applied. The Columbia Basin Project is 
operating within the limits of its water right and meeting its 
repayment obligations, plus paying all operation and maintenance 
costs. Quantifying the actual amount of such incidental water 
application, if possible, will be costly and is unlikely to 
affect total diversions or repayment. Why commit substantial 
federal or local funds to address such a fabricated resource 
crisis? 

Again, thank you for the opportunity to present this 
information. We would be glad to provide additional information 
or answer questions, either now or at a future date. 

RLE: jd 

Respectfully Submitted o n 
Behalf of the East, Quincy 
and South Columbia Basin 
Irrigation Districts, 

.d~l (;J,.L 
Richard L. Erickson 
secretary-Manager 
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STATEMENT OF KATHERINE P. RANSEL 

Mr. MILLER. Ms. Ransel. 
Ms. HANSEL. Took me out of order, Mr. Chairman; it surprised 

me. 
Mr. MILLER. Excuse me. I assume the others with you do not 

have formal statements, they are here to answer questions or to 
submit additional information; is that correct? 

Mr. ERICKSON. Yes, sir. 
Mr. MILLER. Thank you. 
Ms. HANSEL. 
Ms. HANSEL. My name is Katherine Ransel, Mr. Chairman, I am 

Co-Director of the Northwest Regional Office of American Rivers, 
American Rivers, is a national conservation organization dedicated 
to the protection and restoration of North American rivers and 
their landscapes. I am from the Northwest office and the North­
west office houses the organization's Endangered Salmon project. 
And the focus of that Endangered Salmon project is the improve­
ment of river conditions for the spawning, rearing and migration 
of salmon. 

We appreciate this opportunity to testify today because of our 
work, and we want to commend Commissioner Beard for the task 
force that he has assembled which is made up of a whole host of 
the stakeholders who are interested in this issue. We have been a 
member of this task force and it has been very instructive. 

From our perspective, these hearings couldn't come at a more 
auspicious time, and I know you are aware, and it has been men­
tioned many times this morning and it is no secret, Mr. Smith 
seemed to think maybe this salmon was a secret agenda in our in­
terest in water spreading, but it is no secret that over 200 species 
of salmon are now extinct in the Northwest and we have got some 
200 more stocks that are in danger of extinction. 

AI:, a matter of fact, things have gotten so complex now in listing 
under the Endangered Species Act that it is very hard to keep 
track of everything that is going on. I think we have got all Idaho 
salmon listed, we have got all steelhead under petition for listing 
in the Pacific Northwest, or just about all of them. Just about all 
coho are now being sought to be listed under the Endangered Spe­
cies Act, and there are many more individual stocks as well, so it 
is hard to even keep track of the listing processes at this time. 

And I think as Mr. Minthorn mentioned earlier, while politics 
may have obscured the debate about how to save the salmon, no­
body can really deny that fish need water and they need it in suffi­
cient amounts to complete their life cycle. So hence our interest. 

And as you well know, and the committee Members well know, 
irrigation withdrawals are often diametrically opposed to the needs 
of salmon life-cycles. They occur at the same time that the salmon 
need that water and, unfortunately, in many cases, so many of our 
rivers have over-allocated irrigation interests that they literally 
run dry in the summertime. So that is why this issue is very im­
portant to us. And we think that once we get a grip on this prob­
lem, that water spread, water can really make a difference for the 
fish. 

Now, both in the Northwest Power Planning Council's Strategy 
for Salmon and the Snake River Salmon Recovery Team's Rec-
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ommendations to the National Marine Fisheries Service for Snake 
River Salmon Recovery, there is prominent acknowledgment in 
both of those recovery documents of the role of irrigation withdraw­
als and salmon decline, there are prominent recommendations in 
both for government to end illegal use of water and to reallocate 
that water to in-stream flows. 

One of the problems, of course, and Commissioner Beard has al­
ready freely admitted, is that we don't know how big the problem 
is and we don't know the location and extent of it, and that is 
something that we have been pounding on throughout the task 
force. And I think it is worth mentioning that there is no real ex­
cuse for it, but there is a reason for it. 

Karen Garrison who works for the Natural Resources Defense 
Council and shares a seat with me on the task force, has just re­
cently been investigating the reporting requirements under the 
Reclamation Reform Act, and she found that the Bureau lumps "ir­
rigable" and "irrigation" land together on the report. And that 
makes it impossible to distinguish between land that is authorized 
for irrigation, which is irrigable land, and the total amount of land 
that is actually irrigated. 

And it is also the case that the definition of "irrigable" in form, 
doesn't make it clear that that is a classification requirement for 
the land to be considered as such. So, obviously, the first step in 
ending water spreading is identifying it. 

And as you mentioned earlier, Mr. Chairman, an irrigation dis­
trict should be required immediately to report this information. 
There is clear authority under Reclamation laws right now for that 
and in the future. The Bureau is in the process of revising its rec­
lamation rules right now as we speak. And so obviously as a deter­
rent to future water spreading, it should amend its reporting re­
quirements to require the kinds of information which will clearly 
reveal whether and where it is taking place, and put, as you said 
earlier I believe, put much more responsibility on irrigation dis­
tricts to verify reports from individual irrigators. 

Now, just as a demonstration that this water can make a dif­
ference for the kinds of things that the Northwest Power Planning 
Council and the National Marine Fisheries Service has been calling 
for, I would like to point out that the Planning Council has called 
for the Bureau to acquire at least another million-acre feet of addi­
tional water from the Snake River Basin, and more, if possible, to 
aid the endangered listed Idaho salmon stocks in their downstream 
migration. 

The Service has also called for additional water to be acquired 
by the Bureau. Now, the Bureau this year has about $2 million, I 
think it is in the Idaho water bank with standing dry year lease 
offers, at something like $6.25 per acre foot, and there have been 
no takers at all this year. 

According to Bureau officials I just talked to last week, it has 
been unable to lease any water this year and it has yet to acquire 
any water in fee simple. It does reportedly have one deal underway 
for about 16,000 acre feet, which it expects to probably go at about 
$100 an acre foot. 

Now, at the same time, it is unable to purchase or lease water 
and proposes to spend $100 per acre foot to acquire it. There are 
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reportedly thousands of acres receiving unauthorized water in 
Snake River projects, we don't know how much, but the Bureau 
has said it is occurring in every project in Idaho. 

This is also the case in the lower Columbia. We think that 
spread water there can help with flows called for under the Endan­
gered Species Act right now that are supposed to be being met. The 
Service set stream flows this year for the lower Columbia pursuant 
to the ESA, but not even the bottom end of the sliding scale for 
flows it has as set for the lower river is being met during this 
month. 

I think those targets are like 160 to 200 kcfs for July, and the 
most we have gotten in July, it is 150 kcfs, that is well below the 
lower end of scale. It is predicted they are going to go down lower? 

We know that water spreading isn't the entire answer there, ob­
viously, Mr. Chairman. But that Columbia Basin project water 
comes from Grand Coulee, and the reason that has been reported 
for these flows not being met, is that the Bureau's is currently re­
filling Grand Coulee Dam right now. So it is going to have to make 
some difference. That is a fair amount of water that is reported as 
spread there. It is something like 50,000 to 63,000 acres. 

In the tributaries are the places where you can really see it, as 
the Umatilla folks have just talked about earlier, and the Yakima 
Indian Nation isn't here today, and we were sort of hoping that 
these hearings could be held out in the Northwest so we could get 
more of the tribes and other folks to come. I got here only because 
somebody else paid my way for some other purpose. So we would 
like to invite you to come out to the Northwest so you can talk to 
more of us out there. 

But in the Yakima Basin, we don't have any idea at all how 
much water is being spread, and the Yakima River is the largest 
drainage within Washington State. It is home to the State's largest 
Indian tribe, and after the Snake, it used to be the largest contrib­
utor of salmon to the whole Columbia system. So it is quite an im­
portant river basin. 

However, today it is really on the verge of collapse. This year 
saw the first ever closure of the steelhead fishery and no one 
knows or can predict when it may open again. We got a petition 
for listing of steelhead in there that has been accepted--

Mr. MILLER. I am just going to ask you to summarize and wrap 
this up. 

Ms. RANSEL. I guess the point there is we need to find out real 
fast. 

I would like to point out a couple of things that we are concerned 
about in the first draft that we have seen of the Bureau's water 
spreading policy. 

The first draft that we have seen so far does not acknowledge 
that water spreading has environmental impacts, and we think 
that it has to do that in order to fulfill the mission that the Bureau 
has said that it is now going to fulfill. 

It also identifies a procedure for continuing interim deliveries to 
contractors, but it has no clear procedure for ensuring that it meets 
treaty responsibilities and environmental responsibilities in the re­
quirement, and we think that it needs to do both of those things. 
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The other thing that we would like to point out is that any inci­
dental water-spreading policy that the Bureau develops that is ex­
ceptional to the rest of the policy, must be strictly limited and it 
must apply only to irrigation that really is unavoidable. 

We have to include public involvement and not just in the irriga­
tion districts, and we have to have time lines and an enforcement 
policy, because right now we think the draft of the policy is very 
slanted towards negotiated settlements. But this is an intractable 
problem and we think that they need to have a strong enforcement 
policy. 

So we have a lot of recommendations to make about the policy 
and we hope that you will consider them in your deliberations on 
this subject. 

Thank you, Mr. Chairman. 
Mr. MILLER. Thank you. 
[Prepared statement of Ms. Ransel follows:] 
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My name is Katherine Ransel. I am an attorney and Co­
director of the Northwest Regional Office of American Rivers, a 
national conservation organization dedicated to the protection 
and restorat i on of North American Rivers and their associated 
watersheds and ecosystems. American Rivers was founded in 1973, 
and has its nat i onal office in Washington, D.C. and two regional 
offices, one in Seattle, Washington, and one in Phoenix, Arizona. 
American Rivers fosters watershed and river organizations all 
over America and is the nation's principal river conservation 
organization. 

The Northwest office of American Rivers , covering the states 
of Washington, Oregon, and Idaho, houses the organization's 
Endangered Salmon Project. The focus of our efforts on behalf of 
endangered northwest salmon is the improvement of in-river 
conditions for salmon spawning, rearing and migration. The 
disastrous effects of dams and water diversions and withdrawals 
are at the center our work . 

Because of our concerns, we appreciate this opportunity to 
address the persistent problem of waterspreading -- that is, the 
use of Bureau of Reclamation-developed water supplies and project 
works on lands or for purposes not authorized by law or contract. 
American Rivers is a member of the Bureau's task force on 
waterspreading, which Commissioner Beard assembled to seek advice 
from a broad range of stakeholders on this issue. We commend the 
Commissioner for opening this discussion to the various 
stakeholders and to the public at large. And we commend the 
commissioner's seriousness of purpose in wanting to put an end to 
waterspreading in the West. 

I have in my office in Seattle a 1985 treatise in Water Law 
and Policy, entitled Bureau of Reclamation Irrigation subsidies: 
Legislative History and Congressional Knowledge. That paper 
recounts a tangled web of irrigation subsidies over the past 
Century --- interest exemptions overlaid with ever increasing 
time lines for principal repayment, overlaid with "ability to 
pay," adjustments -- subsidies which are compounded by 
agricultural price supports and government payments to take crops 
out of production . As a consequence, the western states have 
some of the most wasteful irrigation practices in the world, the 
disastrous environmental results of which have been well 
documented by this Committee in the past and by such noted 
western authors as Wallace Stegner, Marc Reisner and Charles 
Wilkinson. 

In the midst of all of these subsidies and the well­
documented environmental catastrophes which they have engendered 
-- the Kesterson Wildlife Refuge case standing as the most 
notorious example -- we find ourselves in at least the second 
decade of trying to solve the problem of the illegal use of 
taxpayer subsidized water in the West. We think that it has gone 

1 



1M 

on much too long and that it must be ended expeditiously. We are 
thus heartened by these hearings, which we sincerely hope signal 
the end of illegal water use in the West. 

My focus is the tragedy of illegal waterspreading in the 
context of an industry which is already highly subsidized, and 
the desperate need for water reallocation to salvage an economic 
mainstay of the West -- renewable fisheries. Where the need for 
water to be reallocated to instream uses in the West is critical, 
illegal use simply cannot be countenanced. The Bureau of 
Reclamation -- and the states -- have been almost totally remiss 
in identifying and dealing with the problem, even though they 
clearly have the tools to do so. Our aim is for the Bureau 
quickly to adopt procedures to end waterspreading while at the 
same time resolving cases of waterspreading in a way that 
fulfills its obligation under federal law to protect and restore 
fish and wildlife habitat. 

Why It is Critical to End Waterspreading 

From our perspective, these hearings could not come at a 
more auspicious time for the resource it is our job to protect. 
As I am sure you know, the salmon and steelhead runs of the 
Pacific Northwest are in terrible trouble, with over 200 species 
already extinct and over 200 more in danger of extinction. The 
Columbia basin, which encompasses an area as large as France and 
is the nation's second largest drainage, once was home to the 
largest wild chinook salmon runs in the world. Now that fishery, 
with fewer than two (2) percent of its historical wild fish, is 
on the verge of collapse. 

Dams, diversions and water withdrawals in the Columbia 
system, both for irrigation and hydropower, have wreaked havoc on 
the life cycle of this once plentiful renewable resource. We now 
find ourselves in a situation where so many runs of salmon have 
been petitioned for listing under the Endangered Species Act that 
it is difficult to keep track of the listing processes. At this 
juncture, the winter chinook run of the Sacramento River is 
listed as endangered, and all Idaho salmon have been listed as 
endangered or threatened; just about all steelhead stocks in the 
Northwest have been accepted for a status review for listing, as 
have just about all coho salmon in the Northwest; and mid­
Columbia summer chinook salmon (eastern Washington state) are 
overdue for a listing decision. There are at least three other 
petitions pending on individual salmon, steelhead and other sea­
run stocks in Northwest Rivers to my knowledge. 

And it is not just the salmon that are in trouble. It is 
all aquatic organisms and systems. Indeed, we are losing aquatic 
organisms at a much higher rate than land-based species. More 
than one-third of North American's fish species have become rare 
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or extinct and one fifth of the native fish species ?f the 
Western United States are now extinct or endangered. In the 
west, the situation is particularly acute; in Arizona, for 
instance, 25 o! 30 native fish species are listed as threatened 
or endangered. 

While politics has obscured the debate over how to save the 
once great runs of Pacific salmon, there simply is no denying 
that fish need water in sufficient amounts to complete their 
various life cycle stages. It does not take a rocket scientist 
or a even a fish biologist to know that salmon need cool, clean, 
fast-flowing and turbulent streams, with unimpeded access to and 
from the sea, to survive . Those are the conditions under which 
they evolved over the millennia to become the great renewable 
resource they are. 

But irrigation withdrawals often coincide with salmon life 
cycle needs; and their effects are diametrically opposed to those 
needs. Irrigation diversion dams create slack, warm, water and, 
if not properly equipped with fish screens and ladders, block or 
impede fish access to and from the sea. Irrigation return flows 
are laden with pesticides and fertilizers that are harmful to 
fish life and reproduction. And, unfortunately, in many cases, 
our western rivers are so over-allocated to irrigation interests 
that great stretches of important salmon producing rivers are 
left virtually or literally completely dry during the irrigation 
season. 

This is why waterspreading is so important to us. The fish 
need water and we believe that water that is "spread" can make a 
difference for the fish. We are well aware, Mr. Chairman, that 
there are other causes of salmon decline in addition to the lack 
of sufficient water in our Western rivers and streams to support 
salmon life cycle needs. But it would seem that the least we 
could ask in the struggle to preserve this cornerstone of the 
Northwest economy and culture is that irrigators comply with 
their contracts with ' the Bureau of Reclamation and that the 
Bureau of Reclamation comply with its duties under the Endangered 
Species Act, the Northwest Power Planning Act, and Fish and 
Wildlife Coordination Act, and other Congressional mandates to 
protect and enhance fish and wildlife resources and provide those 

See , e.g., J. David Allan and Alexander S. Flecker, 
Biodiversity conservation in Running waters, BioScience, Vol. 43, 
No. 1 (January 1993); Williams, J.E., ll_ql., Fishes of North 
America end.angered, · threatened, or of special concern: 1989. 
Fisheries 14:2-22. 

2 The New York Times, Science Times, Tuesday, January 26, 
1993, C-1, C-7, citing Dr. W. L. Minckley, Arizona State University. 
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resources equal treatment under the law with other project 
purposes . 

Both in the Northwest Power Planning Council's Strategy for 
Salmon and in the Snake River Salmon Recovery Team's 
Recommendations to the National Marine Fisheries Service for 
snake River Salmon Recovery, there is prominent acknowledgement 
of the role of irrigation withdrawals in salmon decline and 
prominent recommendations in both for government to end the 
illegal use of water and to reallocate water to instream uses. 3 

We are thus not alone in the recognition that the illegal use of 
water must end and this precious resource must be reallocated to 
instream flow needs in the West. 

We see waterspreading as · a serious problem not only because 
of the fate of Pacific salmon, but because of the important 
legal , policy, environmental, economic, and cultural 
considerations it raises. These include, in our opinion, respect 
for law and order in general, and compliance with our treaties 
and federal and state laws in particular; the fair and wise 
3llocation of public resources; respect for natural values and 
multiculturalism; the propriety and fairness of legal exemptions 
and financial subsidies to special interests; and natural 
resource degradation and thus ultimately, human health as well. 

Waterspreading is a paradigm example of a system out of 
balance and control, a system which has all too willingly served 
one segment of the economy to the exclusion of others, and where 
privileges are taken as rights and even then, are abused. We 
also see the waterspreading problem as an opportunity, however; 
an opportunity for the Bureau of Reclamation to forge a 
resolution which itself could serve as a prototype of how to 
restore balance to ecosystems and economies in the West. 

Definition of Watersprea4inq 

Waterspreading is defined by the Bureau of Reclamation as 
the unauthorized use of Bureau-developed water or project works. 
Specific examples include the application of project water to 
lands outside the boundaries of a Bureau project or land inside 
project boundaries which are ineligible to receive project water. 
This unauthorized application can occur by illegal diversion; by 
application of water conserved by improvements in project 
delivery works or management techniques; or simply because more 
water was delivered to irrigate authorized lands than was needed 

3 .Strategy f~r Salmon, Vol. II, Northwest Power Planning 
Council, (92-2iA), at 74; Snake River Salmon Recovery Team: Final 
Recommendations to the National Marine Fisheries Service, May, 
1994, at v-10-11. 
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historically even before conservation devices or practices were 
implemented. 

In addition, waterspreading includes the use of project 
water for purposes other than those specified by contract, such 
as for industrial or municipal use, when it was authorized by 
contract only for irrigation use. There are instances when 
waterspreading has been virtually unavoidable -- such as where an 
irrigator has switched from a gravity system to center pivot 
sprinkler systems, and it has been impractical to avoid 
irrigating ineligible or unauthorized lands. 

But make no mistake. Waterspreading is often intentional 
and driven by a desire to put more land in irrigation than is 
authorized by law or contract, or to profit by reselling water a 
district has no legal right to. And it is often accomplished 
with the aid of government, as I will relate in a minute. 

Because the definition of waterspreading includes different 
kinds of activities, the remedies for such activities may vary. 
But we believe that all forms of waterspreading should be 
addressed by the Bureau of Reclamation in its policy initiative 
-- and as expeditiously as possible. 

The Scope of the Problem 

We have heard time and again in the task force that the 
scope of the waterspreading problem is unknown. We have asked 
the Bureau to share with us all of the information it has on the 
location and extent of waterspreading. Because many members of 
the public are involved and interested, we have advised the 
Bureau to publish, in as an accessible form as possible, all 
known statistics on waterspreading, on an irrigation district­
by-district basis , within Bureau project. 

Instead, however, our information is limited, making it 
difficult to ascertain in particular river basins how great the 
problem is. So while the Bureau estimated in 1983 that some 
662,000 unauthorized acres were receiving Bureau water westwide, 
and that the Pacific Northwest Region was responsible for about 
two thirds of that number, and the Mid-Pacific and Upper Missouri 
Regions were responsible for another 100,000 acres each, there 
was no analysis of why there such vast differences in the 
regional experience of waterspreading were reported. Nor were 
any specific figures by project or by river basin offered in that 
report . 

And while the Northwest Region has estimates for spreading 
in some projects -- such as for the Columbia Basin project in 
eastern Washington state, which takes water from the Bureau's 
Grand Coulee project and where the Bureau has estimated in the 
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past that between SO and 63,000 acres are rece~v~ng unauthorized 
water -- the same is not true for other projects and the Bureau 
acknowledges that its estimates are incomplete and in most cases 
unverified. 

And while there is a reason for that, there is no excuse. 
Karen Garrison, of the Natural Resources Defense Council's San 
Francisco office, who shares a seat with me on the task force, 
has investigated the reporting requirements under the Reclamation 
Reform Act (RRA) and found that the Bureau lumps "irrigable" and 
"irrigation" land together on the report, making it impossible to 
distinguish between land authorized for irrigation (irrigable) 
and total that is actually irrigated. Moreover, she reports, the 
Bureau's RRA rules provide only a vague definition of irrigable, 
which make no mention of the need for land to be classified 
properly in order to be considered irrigable. 

We have thus urged the Bureau immediately to identify all 
lands and entities that are receiving unauthorized project water 
or who are using watar for unauthorized purposes. The first 
step in this data collection should be a irrigation district-by­
district, self-reporting obligation. 

Irrigation Districts should be required to report this 
information under penalty of perjury pursuant to United States 
law. Water delivery can be stopped to districts which do not 
comply. This is inherent in the Bureau's authority as an agency 
of the sovereign and as a remedy for violation of contract. 
Indeed, the Bureau already requires such reporting for the 
acreage limitations of the RRA and there is clear authority under 
current Reclamation law and regulation to require it. 4 

Self reporting is required of thousands of wastewater 
dischargers around the country under the Clean Water Act. In 
fact, it may be the single most important element in the success 
of the National Pollution Discharge Elimination System or NPDES 
point source discharge requirements of the Clean Water Act. The 
privilege of receiving heavily subsidized water deliveries should 
clearly be dependent on a similar reporting requirements under 
the Reclamation laws and for much the same reason. The integrity 
of public resources is at stake. Indeed, companies subject to 
the NPDES permit program are not receiving the gift of taxpayer 
subsidized water yet must file such reports; irrigators, on the 
other hand, are not only heavily subsidized, but have also 
managed to obtain an exemption in the Clean Water Act for 
irrigation return flows. Is it too much to ask that they report 
whether they are complying with their water service contracts? 

4 43 u.s.c. 390aa et seg. and 43 CFR 426.1 et seg. 
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And what about the future? The Bureau is in the process of 
revising its RRA rules. It is obvious that as a deterrent to 
future waterspreading, it should amend its reporting requirements 
to require the kinds of information which will clearly reveal 
whether and where it is taking place. The Bureau should also 
place much more responsibility on irrigation districts to verify 
the information it receives from individuals. 

The Effects of the waterspreading 

A significant .cause of decline of salmon in the Northwest 
has been the dewatering and pollution of rivers and streams by 
irrigation diversions and return flows, much of it under the 
aegis of the Bureau of Reclamation. Many Northwest rivers have 
been "over-allocated," and there are sections of rivers which 
virtually run dry during irrigation season, the season which 
coincides with salmon's life cycle need to spawn, rear, and 
migrate. Low flows mean high temperatures and the water that re­
enters the river from irrigation return flows is warm and 
polluted with pesticides and fertilizers, a hostile environment 
at best for salmon and other aquatic organisms. 5 

In general, these effects are most apparent in the 
tributaries of the Columbia system, in rivers such as the 
Umatilla and the Yakima, the Grande Ronde and the Deschutes. But 
even the mainstem of the once mighty Snake River runs dry in 
irrigation season due to Bureau-sponsored projects in the upper 
river. And while to be sure the widening of the Snake and 
Columbia Rivers into a series of slack water lakes by virtue of 
hydropower and irrigation dams is one of the great salmon 
killers, it is also the case that irrigation withdrawals continue 
to contribute to their decline, even in the mainstem of this 
system. To demonstrate that the end of waterspreading can make a 
difference to fish and in fact is costing the government over and 
above the subsidies we have mentioned above, we note: 

Snake River Flows 

The Northwest Power Planning Council has called for the 
Bureau of Reclamation to acquire at least another 1 million acre­
feet of additional water from the Snake River Basin, and more if 

5 See, e.g., Integrated system Plan for Salmon and Steelhead 
Production in the Columbia River Basin, Columbia Basin Fish and 
Wildlife Authority (June 1, 1991) (listing low flows and diversions 
for limiting factors of multiple anadromous stocks in the Snake, 
Umatilla, and Yakima); State of Washington, 303(d) List for 1994 
(submitted to the EPA pursuant to Section 303(d) of the Clean Water 
Act), for Yakima River and its tributaries (multiple temperature, 
pesticide and dissolved oxygen violations, among others). 
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possible, by 1996 to aid endangered Idaho spring and summer 
mi grants. 6 Additionally, the National Marine Fisheries Service 
has ca l led for the Bureau to acquire 500,000 acre-feet by the 
beginning of 1999. 7 

But while the Bureau reportedly has some 2 million dollars 
in the Idaho water bank wi th standing dry year lease offers at 
$6.25 per acre foot, there have been no takers this year. 
According to Bureau officials, it has been unable to lease any 
water this year, and has yet to acquire any water in fee simple. 
The Bureau does reportedly have one negotiation for 16,000 acre 
feet underway in the Snake, which it predicts may be completed 
soon, at $100 AF. 8 

But at the same time as it is unable to purchase or lease 
water -- and is proposing to spend $100 per acre foot to acquire 
it -- there are reportedly thousands of acres receiving 
unauthorized water in Snake River projects, the elimination of 
which could go a long way toward satisfying the Bureau's 
obligations to increase f l ows for downstream migrants. 

Lower Columbia Flows 

This also appears to be the case in the lower river. The 
National Marine Fisheries Service has set streamflows for the 
lower columbia river pursuant to Endangered Species Act 
requirements. But not even the bottom end of the sliding scale 
for flows it has set for the lower river -- 160 to 200 kcfs from 
July 1 to July 31, 9 was being met during the first two weeks in 
July because of the Bureau 's insistence on refilling Grand 
Coulee . Indeed, flows have been reduced to 150 kcfs, well below 
the lowest end of the flow re@uirements and are predicted to go 
lower in the next few weeks. 1 We are cognizant that the end 
of waterspreading is not the entire answer; but it cannot be 
denied that the 50 to 63,000 acres estimated by the Bureau to be 

See footnote 3, Strategy for Salmon, at 33-34. 

Endangered Species Act (ESA) Section 7 Consultation 
Regarding 1994-1998 Operation of the Federal Columbia River Power 
system and Juvenile Transportation Program in 1994-1998, National 
Marine Fisheries Service, at 7 (March 16, 1994) (hereinafter 
Biologi cal Opinion ) . 

8 Communication with Ken Peede, Assistant Regional Director, 
Northwest Regional Office, Bureau of Reclamation, July 14, 1994. 

9 Biolog i cal Op i n i on, ~footnote 7, at 92 . 

w Fish Passage Center Weekly Report #94-17, July 8, 1994; 
Communication with Fish Passage Center, July 14, 1994. 
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receiving unauthorized water in the Columbia Basin project, which 
comes from Grand Coulee, is bound to influence Grand Coulee 
refill and thus lower river flows. 

The Tributaries : The Yakima River Example 

Because more work has been done on the Umatilla Basin than 
probably anywhere else on this subject, it is possible 
graphically to illustrate the relationship between spread water 
in that Basin and the needs of salmon. And indeed, others here 
today have shared or will share that information with the 
Committee . The findings in that basin demonstrate how critical 
it is quickly to obtain solid information on the extent and 
location of waterspreading at all Bureau projects. 

The Yakima River Basin in Washington state serves as another 
example of where waterspreading and the needs of the salmon 
fishery are in conflict, but where the kinds of data needed to 
address it have not been collected by the Bureau. 

The Yakima Ri ver is the largest drainage within Washington 
state; it is home to the state's largest Indian Tribe , the Yakama 
Indian Nation, and after the Snake, the Yakima river was the 
largest contributor of salmon and steelhead to the once great 
Columbia-Snake watershed, which supported the largest chinook 
salmon runs in the world. 

Today, however, the Yakima's fishery is on the verge of 
collapse, with its runs being either extinct or fewer than 1% of 
their historical numbers. The Yakima is one of the most heavily 
irrigated areas in the United States due to water development 
projects sponsored by the Bureau. As a consequence, it suffers 
extremely high water temperatures; the combination of heat and 
toxic agricultural runoff is often deadly to the Basin's fish. 

This year has seen an especially precipitous decline in 
returning adult steelhead and tragically low counts for spring 
chinook salmon nests throughout the Basin. Emergency regulations 
banned all steelhead fishing in the river on January 1, its 
first-ever early closure. Smelt out-migration is also in sharp 
decline, having cycled downward from 100,000 in the early 1980s 
to only some 20,000 last year. Biologists cite low water levels 
in the river as the chief culprit . 

In February of this year, a petition to list the wild summer 
steelhead run of the Yakima River Basin was filed with the 
National Marine Fisheries Service; very recently, the Service 
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determined that there was substantial information indicating that 
listing may be warranted. 11 

Rumor has it that water is illegally spread to at least 
20,000 acres in the Yakima River Basin-- but it is only rumor 
that has it. We have not had access to nor have our requests 
yielded any documents which contain that information. We find 
this situation extremely frustrating because the Bureau clearly 
has had the authority to collect such information quickly and 
efficiently from irrigation districts, and because we have been 
told that such figures were shared the irrigators several years 
ago. The Bureau appears to have the "see no evil" approach to 
government. 

It is especially frustrating that this information is not 
available in the Yakima Basin because the Yakama Indian Nation's 
treaty rights to water for the fishery are unquantified and thus 
are the first victim of illegal use and over-allocation, even 
though their rights are superior in time. It is also frustrating 
because the Endangered Species Act has been invoked in the Basin 
and yet there appears to be no movement to resolve the fishery 
issues. 

And there is enough blame to go around. I learned in 
visiting the Yakima Basin a couple of weeks ago, for instance, 
that in drought years, ground water wells are authorized by the 
state of Washington for emergency supplies, which are permitted 
for that year only. Putting aside whether such emergency 
measures are needed where there is so much waste in the first 
place, enforcement being what it is (or I should say, isn't) 
these wells apparently continue to be used in subsequent years to 
support perennial crops planted in the "emergency" year until 
such time as ground water pumping becomes too expensive to 
justify. It is apparently at that time that Bureau-developed 
supplies are spread to these crops -- without authorization. 
There can be no clearer demonstration of the need for both the 
State and the Bureau to get their houses in order. 

Instead, however, the state accuses the Bureau of 
encouraging waterspreading ~y the positions it is taking in the 
Yakima River adjudication, 1 and the state has granted millions 
of dollars to irrigation interests to upgrade project works, to 
write conservation plans, to put in pumps, and the like, but has 

11 Letter from Rolland A. Schmitten to or. Joy Belsky, Oregon 
Natural Resources Council, of May 20, 1994, announcing that the 
National Marine Fisheries Service has "determined that your 
petition presents substantial scientific information indicating 
that listing may be warranted." 

12 See Attachment hereto. 
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received nothing in return in the form of instream flows to 
correct over-allocation of the River. 

And while this is poor public policy at best, in the Yakima 
Basin it also appears to be a violation of state law 
(specifically, RCW 90.38), which in my opinion requires the state 
to acquire water rights to correct over-allocation problems in 
the Basin under these conditions. Instead, however, in the 
opinion of one knowledgeable Department of Ecology staffer, · much 
of the water saved with state money has probably been illegally 
spread to unauthorized lands, places or uses. 

The situation in the Yakima is not only a tragedy for the 
fishery -- it is a shame on both governments of vast proportions 
and one that calls for immediate remedy. 

Although we do not know exactly how much water is spread in 
the Yakima, we do know that the water delivered by the Bureau's 
projects for instream flows is well below what its own 
consultants have recommended for fishery flows in the Basin; and 
far less than flows recommended by the U.S. Fish and Wildlife 
Service13 . 

And depending on the water duty, we can surmise that the 
water from 20,000 spread acres could go a long way in satisfying 
the 2 to 400,000 acre feet which Yakama Indian biologists believe 
is nee?ed to meet fishery needs in the basin (depending on water 
year) . 4 

Remedies to Waterspreading 

We see that there are essentially two general approaches to 
addressing the problem of waterspreadi ng: 

(1) Identify unauthor i zed use and cut-off water deliveries 
to the entities engaged in unauthorized use; or 

(2) Implement a more flexible approach in cases where 
districts cooperate in meeting Bureau guidelines, which may 
provide for some expansion of project boundaries or change in 
pro j ect purpose, where environmental impacts are mitigated; past 

13 See U. S. Department of Interior, Bureau of Reclamation, 
Initial Flow Recommendations Yakima River Basin Final Report, 
Parametrix, Inc . (October 1984); Affidavit of Dell Simmons,~ 
State of Washington. Department of Ecology v . James J. Acguavella. 
No . 77-2-01484-5 (Super i or Court, State of Washington, Yakima 
County), filed July 24 , 1990, at 10. 

14 Communication with Bob Tuck, biologist for Yakama Indian 
Nation , July 15, 1994. 
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degradation is fully addressed; the Bureau's obligations under 
the Endangered Species Act, the Northwest Power Planning Act, the 
Fish and Wildlife Coordination Act, and other relevant federal 
laws are satisfied; repayment obligations are conformed to 
current law and acreage; and there is a compelling assurance that 
spreading will not be repeated. 

But uppermost in our concerns is that the Bureau institute a 
strategy to reallocate spread water to instream needs. The 
Bureau should work with state, federal and tribal fishery 
agencies to identify instream needs and reallocate spread water 
to meet its responsibilities under law and treaty. 

And of course it must comply with the National Environmental 
Policy Act and other federal laws to which it is subject, such as 
the Endangered Species Act, the Fish and Wildlife Coordination 
Act, and the Northwest Power Planning and Conservation Act, and 
other laws before it can approve new land for irrigation. These 
laws include an assessment of cumulative impacts in the affected 
watershed; needs of endangered and threatened species; and the 
Bureau's obligation of equal treatment of fish and wildlife at 
its projects. 

The Bureau issued a draft policy on waterspreading to task 
force members on June 27 of this year. While we believe it is a 
good start at a policy, our major concerns with it are as 
follows: 

1. Waterspreading has environmental impacts. The policy must 
clearly acknowledge that waterspreading has exacerbated declines 
in the health of already stressed environmental and tribal 
resources, and/or constrained efforts to reverse those declines. 
It does not do so at this point. 

Most important, the policy should reflect the Bureau's new 
stated mission to move water into new uses with societal and 
environmental benefits. Reclamation must address this point if 
it is to ensure that its response to waterspreading produces real 
environmental gains. 

2. The draft policy identifies a procedure for continuing 
interim deliveries to contractors. but no clear procedure for 
ensuring it meets its enyironmental and treaty responsibilities. 
The Bureau must clarify and assert in the policy its commitment 
to fulfill its trust responsibility to the tribes. In the past, 
the failure to quantify water requirements, and the expense of 
doing so, has hampered efforts to protect water for Indian trust 
purposes. The draft policy sets up an interim process through 
which the Bureau can continue delivering water to contractors 
before a full analysis has been completed. The policy should 
just as clearly identify a process for fulfilling environmental 
and trust responsibilities on an interim basis. 

12 
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3. Any exceptional process for "incidental" waterspreading must 
not swallow the rule. The policy must ensure that any shortened 
review given to the reclassification of lands which are 
incidentally irrigated by center pivot sprinklers or other 
improvements in irrigation equipment occurs only in the event 
that there is no net increase in consumptive water use and no 
adverse environmental impacts as a result. Moreover, any process 
that might be implemented for so called "incidental" 
waterspreading should be only for spreading which is for all 
practical purposes unavoidable. 

4. Public involvement should be included. We have submitted to 
the Bureau a response to its first draft policy which 
incorporates a process for public involvement, which we believe 
is crucial for the Bureau to meet its responsibilities as a 
federal agency with enormous influence over a publicly-owned 
resource. Without public input, the Bureau will have a very 
difficult time formulating NEPA information requirements and cost 
estimates. Moreover, Reclamation must not make final decisions 
on waterspreading cases . without public involvement. 

5. Timelines and enforcement. The policy should contain sections 
on timelines and enforcement. While settlements are normally 
preferable to enforcement actions, we consider it naive to think 
this tenacious problem will be solved entirely cooperatively. 
The first draft of the Bureau's proposed policy says far too 
little about the Bureau's response to waterspreading in the 
absence of a negotiated solution. The Bureau must articulate 
what its procedures will be in the absence of negotiated 
agreements and should initiate its resolution process not just 
with cases it thinks it can resolve, but also with one or more 
intractable cases and be prepared to litigate if necessary. 

6. Retroactive repayment. In this vein, the Bureau must retain 
the option of charging retroactively for waterspreading. It 
should waive retroactive repayment only as a benefit for those 
who cooperate, rather than giving away its authority without 
getting anything for it. It is especially inappropriate to waive 
retroactive repayment where contractors have already stonewalled 
the Bureau's efforts to eliminate spreading problems. 

7. Inventories. As we have said, we fully support the Bureau's 
proposal for inventories quickly to gather the information that 
has been wanting for so long. We also urge the Bureau to take 
the opportunity of its revision of RRA rules to revise its 
reporting forms to ensure accurate reporting of waterspreading in 
the future, subject to penalties for noncompliance and false 
reporting. · 

13 
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STAff Of WASHINGTON 

DEPARTMENT OF ECOLOGY 
P.O. Bo• 47600 • Olympi~. W~>hinglon 98504·7600 • 11061 407-6000 • TDD Only IH~~rirrg lm(Hiiredl (2061 407·6006 

June 21, 1994 

Mr. Dan Beard 
Commissioner of Reclamation 
U nitcd States Department of the Interior 
1849 C. St. NW 
Washington D.C. 20240-9997 

Dear Commissioner Beard: 

I wam to commend the Bureau of Reclamation for the recent actions taken regarding fish 
flushing flows in the Yakima basin. The Department of Ecology has submitted a brief to the 
coun in suppon of the Bureau's decision in early May to bypass water 10 assist the 
outmigration of salmon and steelhead. 1 also want to inform you that we are assigning a 
member ofour Yakima regional office staff to worlc with your Yakima office on water right 
enforcement matters. We are also <;OOpc:rdtin~;: with your agency in seeking a court order 
requiring the iimallation of measuring devices on all diversions prior to the 199~ irrigation 
season. 

You were recently visited by Mr. Jay Manning of our state Anomey General's Office 
regarding the concerns the Depanment of Ecology has with some recent developments in the 
Yakima water rights adjudication CDepanment of Ecology y Acguavella). I thought it may 
be helpful if I provided our specific concerns which are outlined in U1e enclosed issue paper. 

Much energy and resources is being expended by the Bureau, the state and other parties on 
potential solutions to the basin's water problems, including federal enhancement legislation, 
dry year I= options, trusl water rights, and eliminating water spreading. We question 
whether these efforts can be successful unless the adjudication clearly quantifies water rights 
and caps the amount of land that can be irrigated under existing rights at no more than the 
current acreage. However, the coun has been handing down a series of decisions in which 
some irrigation rights in the basin will include heretofore unused quantities of water for 
heretofore nonirrigated lands. The result will be an Inevitable expansion of the irrigated 
lands of the basin to the considerable disadvantage of existing water rights, Bureau 
contractors, and fish and wildlife. If the rulings of the coun stand, expanded irrigation will 
create an even bigger flow deficit in a river system that cannot tulerdte it and wiU require an 
even greater expem.li1ure uf taxpayc:r money to restore instream flows 10 acceptable levels. 

--- 0 
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Our st2.ff and attorneys have attempted to enlist the assistance. of the United Sa.tes in getting 
a rational and workable set of rulings from the court. In nearly every cue, we have had to 
stand in the court alone to prote.St these adverse rulings. The United Sa.tes has elected 10 

remain silent in most cases (:see enclosed issue paper) . . The court interprets this silence ai 
acceptance. r urge the Bureau recun~il.h:r this strategy and join us in seeking n:asonablc 
limia.tions on the water tights 10 be decreed by the court. We are currently most concerned 
about the court's proposed allocation of water and acreage 10 the Yalcima·TieiOn Irrigation 
District which we view as excessive. We have filed an exception 10 ihc proposed order and 
request that the United States support our position. Brief~ are due to the court by June 27. 

Your regional staff have been stressing the need for a close partnership with the Department 
of Ecology to bring about effective water resource management following the Yakima 
adjudication. I fully agree and suggest that the best place to start is 10 work together toward 
a sensible outcome to ihe Y alcima adjudication. 

Thank you for your time. I look forward to your response. 

Sincerely, 

77)~- e.tt£1th1 t.Z 
Mary Riveland 
Director 

MR:ks 
Enclosure 

ec: Ed Osann 
John Keyes 
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ISSUE PAPER 

ADVERSE RULINGS IN THE YAIGMA ADJUDICATION 

The Department of Ecology has seriou• concerns regarding the direction being taken by the 
Yakima water rights adjudication. This issue paper discusses some of the trial court's rulings 
and the Ialllitications of those. rulings. 

The coun has repeatedly taken the position that the Bureau of Reclamation obtained total 
control of the Yakima River and its tributaries when it built the Yalcima Reclamation Project. 
The Department of Ecology has objected to this opinion repeatedly but the United States has 
not. 1 This opinion was first expressed by the coun in 1992. Bureau of Reclamation staff 
have indicated outside the courtroom that comanagement of the basin· s water resources by 
the Bureau and Ecology· will be necessary after the adjudication. The reasoning, with which 
Ecology agrees, is that while the Bureau doe:; control a great deal of the water in the basin, 
it does not have jurisdiction over narural flow rights not related to the federal project and 
does not have jurisdiction over the tributaries. There have been numerous opportunities for 
the United States to express this view before the coun but It has remained silent. 

Prom these rulings, the court has held that water rights can be acquired, not by state 
processes, but through contracts entered into by t11e Bureau. The Bureau, through its 
attorney, Charles o·connell, stated in 1992 during oral argument that contracts cannot 
establish a water right. However, the coun subsequently ruled that contractS do supply the 
basis for establishing a water right. That ruling has been applied in three different trials on 
behalf of irrigation districts.' Ecology objected to that ruling in each case but again the 
Bureau was silent. 

From these two rulings, the coun has reasoned that because the Bureau controls the river and 
has entered Into contracts, the provisions of those contracts control regardless of whether the 
water has ever been beneficially used . For example, the trial court has adjudicated to the 
Kittitas Reclamation District (KRD) a right for 1,296.67 cfs instantaneous flow and 336,000 

1By way of example, the court quantified a right to Paci!ic 
Power and Light (PP&L) tor a maximum diversion or 450 c!s. 
However, the court inserted a sentsnce in the order that allowed 
!or the Bureau to authorize diversions in excess o! that quantity 
when it deemed it appropriate. ~cology objected to that sentence 
as being beyond the Bureau's authority because PP&L does not have 
a water deliv~ry contract with the Bureau and its right predates 
the date the Bureau entered into the basin. The Court responded 
that the Bureau had total control or the river and could and 
would control that diversion. !'lot once did the Bureau address 
the court on this issue. 

'Many more trials have been heard but the court has only 
issued memorandum opinions on three. 
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acre-feet per year for irrigation of 59,122.29 acres.' While the current contraCt for KRD 
provides for the delivery of 336,000 acre-feet per year for irrigation, according to Bureau 
records the highest diversion made by KRD for irrigation (since its contract quantity of 
336,000 was set) was 333,150 acre-feet. The average diversion for the periods between 
1952 and 1972 was 308,195.71 acre feet per year. 

This high quantity of water adjudicated by the court is particularly troubling in that the court 
has not limited the districts to a specific number of irrigated acres. 11te trial court, relying 
upon the contracts, has determined that irrie-able acres is the proper standard to apply. It, 
therefore, gave KRD a water right for 59,122.29 acres somewhere within the boundaries of 
the district. The boundaries of KRD encompass almost 100,000 a,cres. Unless the acreage 
Irrigated is tied in some manner to specific lands, it will be impossible to monitor water 
spreading in the future. This Is particularly true when the quantity of waLer granted by the 
court is in excess of the current needs. 

By way of further example, the court has proposed to give the Yakima-Tieton Irrtgation 
District (YTID) a water right for 347 cfs and 110,700 acre-feet per year for irrigation for the 
period of April I through September 30. However, the most that YTID has ever diverted, 
according to Bureau records, is 105,000 acre-feet per year. This diversion of 105,000 acre­
feet per year was through an open unlined conveyance system, which could be expectt:d to 
have a 25-40% conveyance loss. That system has been substantially rehabilitated and now 
has only 2% conveyance loss. Taking the number of shares that arc: outstanding within the 
YTID, the quantity of water each share represents, and the 2% conveyance loSll, we believe 
the total volume of water that should have been adjudicated to YTID is 78,700 acre-feet. 

In addition, the trial court granted YTID a water right for 27,900 acics. The most that 
YTID has ever shown to be itrigated is 25,756 acres in 1981. From 1957-1977, the highest 
irrigated acres reported was 23,976 .. The trial court did not require YTID to ldendfy the 
acres to which the water right was appurtenant. As a result of this allocation, the district is· 
likely to try to aggressively expand its acreage under irrigation and will be diverting more 
water than ever before. This will be to the considerable detriment of junior Bureau 
contractors and fishery resources. 

Ecology has repeatedly objected to the court adjudicating quantities of water without a 
beneficial use analysis, but the Bureau has not supported our position. In fact, the Bureau in 
reference to KRD objected that the quantity given by the Court was too small. The Bureau 
argued that the court erred in failing to give a "flood water" right. ·use o( flood water by 
the irrigation districts has historically been authorized by the Bureau as "free• water! The 

~he trial court· also adjudicated a right for 70 cfs, 2~,000 
acre-(e~t per year for non-consumptive power generation. This 
ri9ht will not be discussed in detail here. 

•rt is questionable under what authority this use has been 
authorized as it is use ot water outside of the irrigation season 
or in excess ot certi.ticated riqhts. 
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Bureau is thus apparently claiming control over water for which it does not 1\ave a valid state 
water right. This is inconsistent with federal reclamation law. Appropriation of "flood 
waters" would be damaging to fishery resources by further diminishing the spring fresher lhat 
is critically needed to move juvenile fish out of the system. This position by the Bureau was 
surprising because KRD has never beneficially used water in excess of its cont.ract and in 
fact, has not used the full quantity under its contracts. 

Ecology has also repeatedly objected to quantification of acreage in water rights using an 
irrigable standard and has asked the court to base the rights on the actual acreage irrigated~ 
The· Bureau has again been silent to the court on this i:;sue . . However, in a meeting with 
John Keyes, Jack Hockberger and others from the regional office, the Bureau advised 
Ecology that while it would support Ecology on a beneficial use analysis'. it believed the 
irrigable standard to be appropriate. Since then the Bureau has not providc:d any support to 
Ecology's attempts to convince the court to base its allocations on beneficial use. In any 
case the Bureau·s position does not seem logical; beneficial use is based on the historic 
application of water to specific lands to which the water right is appurtenant. Lands that are 
"irrigable" but never before irrigated have no water use at all much less beneficial use. 11tis 
position by the Bureau is problematic because most of the irrigation districts do not have an 
irrigable land classification, and of those that do, mally are extremely outdated. 

Ecology believes that the widespread cultivation of new land will be precipitated by the 
Court's rulings . The United State's failure to support a beneficial use quantification standard 
has encouraged the Court under the guise of federal law to reach the rulings it has reached. 
These rulings will have a serious negative impacts on the Yakima Basin for both Junior 
appropriators (some of which have contracts with the Bureau) and fishery r~urce.s. 
Wasteful practices or unauthorized use of water will not be capable of regulation given the 
vagueness of the quandtlcatlon. Conservation measures and transfer of water savings will 
not be effective as there will never be certainty that ·wet water• as opposed to "paper water" 
is being acquired. The rulings could prevent the Yakima Enhane<:ment Projc;o;:t from 
accomplishing its main objective: reallocating water needed to restore the basin's fisheries . 
In essence, there will be little hope for the preservation, much less enhancement of fish life 
absent the heavy hand of the Endangered Species Act. 

These outcomes are obviously not something the state desires, and they should not be 
something that the Bureau desires under its stated goals of prevention of water spreading, and 
protection and enhancement of fish. However , the Bureau's silence in the adjudication and 
assertions regarding flood water have created the appearance to the court that the Bureau 
supports the court's rulings. This appearance may be partially responsible for the court's 
rulings. At a minimum, it has not a~sisted the court in recognizing the broader implications 
of the rulin,s. 

'contrary to tht:t Bureau's representations, it . has not 
supported Ecology on a beneficial use analysis. This ~eeting 
took pl~ce in 1992. Since that time, the Bureau has remained 
silent on the issue. · 
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We need the Bureau to reconsider its str.ilt:!:Y in U1e case and to join Ecology is seeking 
rcasonable limitations on the water rights to be decreed by the court. Specifically , the 
Bureau should: 

I . Assen to !he !rial coun !hat !he Yakima River is not a faleral river· under the 
exclusive control of the Bureau of Reclamation; 

2. Assert to the trial cOUrt that a water right is acquil'ed through state processes u 
provided by section 8 of the Reclamation Act, not through the contracts with the 
Bureau or the 194:5 Consent Decree; 

3. Assert to the trial court !hat under both reclamation law and state law, quantification 
of water rights must be based upon the amount of water used under a rca.sonalily 
efficient conveyance system for a specific number of acres historically irrigated, 'le. 
beneficial use; 

4. Withdraw its previous position on flood water as inconsistent with the Reclamation 
Act and state water law; and 

:5 . Support Ecology ' s. appeals of !he court's previous rulings that are detrimental to good 
future water management. 
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STATEMENT OF RICK GOVE AND BILL BEAN 

Mr. MILLER. Mr. Gove. 
Mr. GoVE. Mr. Bean is going to give some opening statements for 

Columbia Basin Institute, and then I will follow his testimony; is 
that okay, Mr. Chairman? 

Mr. MILLER. AB long as it is on point. 
Mr. GoVE. Yes, sir. 
Mr. BEAN. Mr. Chairman, I am Bill Bean, Columbia Basin Insti­

tute. 
I think we are tangential to the point today. We are testifying 

on the basis of an abstract of a study which is in progress on the 
Columbia Basin project itself. That study set out to determine how 
much water could constitutionally be conserved on the Columbia 
Basin project and then what the possibility of its being recaptured 
for in-stream, for Bonneville Power Administration at Grand Cou­
lee, and also for fishery remediation. 

So in a sense, we are providing what will be a brief, snapshot of 
a project of considerable subsidy and importance in the Pacific 
Northwest and the way in which the irrigation districts actually 
perform. 

AB you know, the Columbia Basin project is a very deeply sub­
sidized Federal project, estimated by the Department of Interior to 
amount to over $2 million for a 960-acre farm. 

Recently, the Bureau of Reclamation has estimated $150 million 
in costs for the installation of 1,900 miles in drains on the project. 
Annually, the Bonneville Power Administration provides a deep 
subsidy for the project purchasing power, which amounts to rough­
ly $25 million a year in terms of Bonneville's regular power whole­
sale rate at this time. 

For that reason, inefficiencies or misuse of water or illegal use 
of water in the Columbia Basin project has considerable signifi­
cance to the Bonneville Power Administration, to ratepayers in the 
region, as well as the fishery interests. That was one of the reasons 
why we looked at the actual performance of the project. 

The good news in terms of conservation is that we found roughly 
800,000 to 1 million acre feet of water which could be recaptured 
in principle from the Columbia Basin projects' annual diversion of 
3 million acre feet. That diversion at this time imposes an oppor­
tunity cost in terms of hydropower of $130 million a year on the 
Pacific Northwest's regional utility base. So any recapture in­
stream from that project will have considerable significance. 

What the 800,000 to 1 million acre feet means is that about $50 
million in imposed hydropower opportunity costs could be avoided. 
The bad news is that there is no reason whatsoever to believe that 
any amount of that water or the hydropower opportunity generat­
ing capacity which it represents will be recaptured for the public 
interest, given the management configuration of the Columbia 
Basin project at this time. 

What has, in fact, happened is the Bureau of Reclamation has 
acquiesced in the evolution of the irrigation districts, which are au­
tonomous on the Columbia Basin project; they are a profit-seeking 
entity who are in the business of retailing federally subsidized 
water. 
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They do it in a couple of ways: They sell water off the platted 
irrigation districts, but within the project boundaries, which are al­
most so extensive with the irrigation districts, they realize the pro­
ceeds from those sales of water in order to suppress their actual 
costs of the members for the water assessments each year. And in 
1985, they went to the hydropower generating business on their 
own with the installation of seven small-head hydropower projects 
in the project, selling the power to Seattle City Light-Tacoma. In 
a few years, the district has realized roughly $6 million each year 
in proceeds from the sale of the power. 

At the same time, when the districts assumed control of the con­
veyance systems in 1970 from Bureau of Reclamation with the 
management transfer, they inherited a system of conveyance effi­
ciencies, roughly equivalent to the Nile in Egypt, roughly 70 per­
cent efficiency. 

Today, the efficiency is roughly 58 percent. What that means in 
terms of water is about 400,000 acre feet. So between inefficiencies, 
which, in fact, account for the surplus which they now sell in the 
water sales contracts, the conveyance losses which are result of dis­
investment in the conveyance maintenance system, and the hydro­
power maximization by running the maximum amount of water 
through the system, they are actually in a position of developing 
a substantial business in retailing a Federal subsidy. 

The point in general we want to make about the districts, at 
least in the Columbia Basin project, is that an acre foot of water 
on the Columbia Basin project is a bundle of Federally under­
written costs as well as opportunity costs imposed upon the regions 
hydroelectric power and the fishery. The bundle, in fact, needs to 
be unpacked for a certain portion of the water. 

We have roughly 800,000 to 1 million acre-feet. So for the Bu­
reau at this point on the Columbia Basin project, it seems idle to 
discuss the possibility of the Class 6 land reclassification, for there 
will be no return to the Grand Coulee main stem flow. 

Mr. Gove's testimony, in fact, explicates that in some detail. 
Thank you. 
Mr. MILLER. Mr. Gove. 
Mr. GoVE. Thank you, Mr. Chairman. 
In the institute's investigation of the water conservation poten­

tial on the Columbia Basin project, we basically looked at two dif­
ferent areas where such water could be conserved: First, on-farm 
efficiency; and second, conveyance efficiency. 

Regarding on-farm efficiency, we found there had already been 
significant amounts of water conserved throughout the 1970s and 
early 1980s from conversions from inefficient irrigation methods 
such as gravity and real irrigation to sprinkler and center pivot, 
this accounted for roughly 340,000 acre feet in water conserved 
through that period. 

Regarding additional potential water savings, we analyzed two 
independent studies conducted on the Columbia Basin project 
farms, which investigated potential reductions in water require­
ments which could be brought about by further improvements of 
on-farm management of water application. Those studies concluded 
that water requirements could be reduced by 10 percent in the 
South Irrigation District and 30 percent on the East and Quincy 
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Irrigation Districts. Applying these percentages to the amount of 
water delivered to the project, we estimate that roughly 400,000 
acre feet could be conserved. 

The conveyance efficiency calculation; we looked at the 1969 level 
of conveyance efficiency, at this point, how much water was lost in 
the system. The reason we started in 1969, is that was the year 
that the irrigation districts assumed management of operation and 
maintenance responsibility from the Bureau of Reclamation. 

Since that point, the system has fallen into a state of decline and 
the increase in water losses attributable to conveyance efficiency is 
685,000 acre feet. So it appears that implementation of further on­
farm efficiency and by requiring irrigation districts to return con­
veyance efficiency levels to the level they were at when the district 
assumed maintenance responsibility, as much as 800,000 to 1 mil­
lion acre feet could potentially be conserved. 

The question to be asked at this point: Can this potentially con­
served water be captured for in-stream benefits in the Columbia 
River? Under the current management structure as created by the 
1969 amendment repayment contracts, with transfer of the man­
agement, there are three barriers that have been created which 
will prevent any recapture from occurring: 

The first barrier is the incentive of the districts to sell water con­
served in the form of water service contracts. Of the previously 
mentioned 340,000 acre feet conserved throughout the 1970s and 
early 1980s, 200,000 acre feet of this is now being sold to irrigators 
outside of platted irrigation blocks. It is being delivered to 
unplatted lands which are still within district boundaries, but they 
are not on platted irrigation blocks. 

The revenue received from these water service contracts rep­
resents 6 percent of irrigation districts income. The increase in 
acres irrigated under water service contracts since the district took 
over management's responsibilities was from 8,000 acres in 1972, 
which is now 53,000 acres. So it is clear that any water that is 
made available through conservation efforts on the project will be 
marketed by the districts in the form of water service contracts. 
The ability to form these contracts was granted to the districts in 
the 1~69 repayment contracts, Article 20. 

A second barrier to reducing the conveyance losses of 685,000 
acre feet is that in order for this happen, the districts must in­
crease expenditures on maintenance. According to the 1969 con­
tracts, the districts have the responsibility to operate and main­
tain, and raise the revenue to operate and maintain, which they 
primarily derive from water assessment charges. 

The irrigation districts have the authority to set the prices of the 
water assessment charges. So in order for the districts to increase 
expenditures on maintenance, they would have to raise prices of 
their own members to increase the operation and maintenance 
budget. And, in fact, what has happened since the takeover, they 
have decreased the water assessment charges in constant 1989 dol­
lars, from $30 down to $20, and the overall expenditures per acre 
in operation and maintenance have also decreased in 1989 constant 
dollars, from $37 down to $30, and in time period of decreased 
spending on maintenance, there has also been a decrease in effi­
ciency level on the project. 
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The third barrier is the small-head hydropower projects, which 
Mr. Bean mentioned earlier. The districts stand to have a direct 
benefit when the maximum amount of flows are run through the 
canals. 

The districts now derive a direct profit for every kilowatt hour 
which these projects produce, which is now 850,000 annually, and 
as Mr. Bean said, it will be 6 million annually when these projects 
are amortized by 2006. 

Since 1986, the diversions from the Columbia River have dras­
tically increased by over 500,000 acre feet, which only 40,000 acres 
have been increased in the project's acreage, which at most, would 
require 160,000 acre feet. So there is roughly 350,000 acre feet in 
increased diversions in the last 10 years that are unexplainable by 
increased acreage requirements. 

The original legislation of the Columbia Basin project was the 
Columbia Basin Project Act of 1943. And this act expressly prohib­
ited the delivery of subsidized water to lands which were not plat­
ted farm units in designated irrigation blocks. 

In other words, this section has been repealed by an amendment 
in 1962, which allows now for the formation of water service con­
tracts to sell water to nonplatted acres outside of irrigation blocks 
which originally were unauthorized to receive water. That was an 
act of Congress that did that. 

And in 1969, the contracts between the Bureau of Reclamation 
and the districts for the transfer of management gave the districts 
the ability to sell this water in water service contracts. So, in es­
sence, allowing the districts to form water service contracts with 
excess water and to generate hydropower in the canals has con­
verted federally subsidized water into an economic commodity, both 
in its value in water service contracts and its ability to generate 
power at the small-head projects. 

The sale of this water and this hydropower is utilized as a means 
of further increasing the subsidy to district members by decreasing 
water charges and deferring maintenance costs. If these water poli­
cies are maintained, regardless of how much water is conserved 
through efforts of water conservation efforts on the Columbia Basin 
project, no water will ever be returned to the Columbia River. 

Thank you very much. 
[Prepared statement of Columbia Basin Institute follows:) 
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WATER CONSERVATION FOR INSTREAM RECAPTURE 

ON THE BUREAU OF RECLAMATION'S COLUMBIA BASIN PROJECT: 

OPPORTUNITIES AND OBST ACLESl 

ABSTRACT 

I. THE PROJECT 

The Columbia Basin Project (CBP), shown in Figure I, is located in central Washington State. The CBP 

is one of the nation ' s largest federally subsidized reclamation projects; originally authorized to irrigate 

I ,095,000 acres. 2 However, thus far it has only been developed to irrigate 580,000 acres. 3The remaining 

515,000 acres are primarily located in the undeveloped East High area of the project. Three irrigation 

districts are responsible for operation and maintenance of the project, delivering water to project 

irrigators and securing repayment of the project's construction costs from project irrigators to the Bureau 

of Reclamation; they are the Quincy, East and South Columbia Basin Irrigation Districts. Of the CBP's 

current irrigated acreage, 527,000 acres receive water under repayment contracts which deliver water to 

platted farm units within designated irrigation blocks. The remaining 53,000 acres receive water under 

water service contracts. 4 These are contracts which provide for the delivery of water, not required by the 

platted farm units within irrigation blocks, to lands either outside of designated irrigation blocks or to 

lands classified as nonirrigable within irrigation blocks.5 

The project has a water right from the state of Washington to divert 2.9 million acre-feet (MAF) from 

the Columbia River at the Grand Coulee Dam.61n 1992, 2.77 MAF were diverted.? This water enters 

two main delivery canals, the West and East Low canals, and irrigates much of the nonhero and eastern 

expanses of the project, primarily the Quincy and East Irrigation Districts. The run-off and seepage from 

these two northern districts then returns to the Potholes Reservoir joining a delivery of water from the 

East Low Canal; where it enters the third main canal, the Potholes Canal, on its way to irrigate the 

remaining southern reach.es of the project in the South Irrigation District. In 1992, the total amount of 

water entering the ·three main canals was roughly 3.75 MAF, of which only 2.2 MAF were actually 

delivered to farm turn-outs. Thus for every irrigated acre on the CBP (580,000), 6.5 AF must be delivered 

to the canal system, of which only 3.79 AF per acre are used for actual irrigation.8 
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Figure 1 - Columbia Basin Project (CBP) 
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As much as 43 percent of the CBP's acreage is in low value forage and pasture crops that account for 

over 60 percent of the water consumed on the project.9 

II. PRO IECT SUBSIDIES 

A. Construction Costs 

The total construction cost of the CBP's irrigation component was $649 million in 1952 dollars. The 

amountofthiscost to be repaid by project irrigators, in theformofrepaymentcontracts, is $135,547,844.06, 

without interest. The Bonneville Power Administration (BPA) is responsible for the balance of the 

repayment for the irrigation facilities, $513 million, plus the full repayment of the power facilities at 

Grand Coulee Dam, another $1.05 billion, from revenue generated by the sale of power produced at 

Grand Coulee. The present day value of the irrigation construction costs is $3.2 billion, of which 

irrigators had paid as estimated at $26.6 million in 1986.10 In 1988 the Department of the Interior 

estimated the total subsidy for a 960-acre farm on the CBP at $2. I million.11 

B. Project Pumping Power 

There is an annual reservation of 1.2 billion kilowatt hours (kwh) of power at the Grand Coulee Dam 

available to pump the project's irrigation water, provided at the deeply subsidized rate of .95 mills per 

kwh.12 The project uses an average of960 million kwh per year for which irrigators pay $912,000 at .95 

mills. The value of this power at BPA 's wholesale rate of26.8 mills per kwh is $25.7 million annually. 

The revenue collected by the Bureau from the districts for the reserved power contributes to the operation 

and maintenance costs of the power producing and pumping facilities at Grand Coulee which provide 

the CBP with water; it does not contribute to foregone BPA power revenues. 

C. Drainage Costs 

Another subsidy, which was not originally intended when the CBP was conceived, is the Bureau's 

assumption of the project's drainage costs. In 1962, the Bureau assumed the payment responsibility for 

a majority of the construction costs for the installation of drainage facilities on the project, a 

responsibility which originally was intended to be fully repaid by irrigators. In return, the districts agree-.d 

to increase their construction cost repayment amount from $85.00 per acre (the amount set in the original 

1945 repayment contract) to $131.60 per acre to cover the additional costs to the Bureau. As of 1991, 

the Bureau had spent $118 million to drain 116,000 acres, with an estimated 37,000 acres remaining 

which will require drainage at an estimated additional cost of $61 million. 13 The total cost of drainage 

installation will be $179 million, of which the irrigators will pay $26.5 million, roughly 15 percent, 

constituting an additional subsidy of $152.5 million. 
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Ill HYDROPOWER OPPORTUNITY COSTS OF THE PROJECT 

The value of the 2.9 MAF water withdrawn at Grand Coulee for the project, in tenns of the price BPA 

must pay to replace the foregone hydropower with gas-fired thennal power priced at 45 mills per kilowatt 

hour, is $90.5 million annually; and to the entire region, $129 million annually (this second figure 

includes power generation from five private Mid-Columbia dams).13 In tenns of anadromous fishery 

remediation the water has an additional value. Because of the intimate relationship between hydropower 

generation and irrigation in the Columbia Basin, opportunity costs of this magnitude imposed on other 

regional interests place special emphasis on the issue of water efficiency on the project. 

IY. WATER l!SE EFFICIENCY LEvELS ON THE PROJECT 

The use of water on the CBP is subject to two main types of efficiency standard, on-farm and conveyance. 

A. On-farm Efficiency 

On-fann efficiency standards referto the amount of water applied to an irrigator's farm versus the amount 

of water actually required by the crops on the land. The higher the ratio of water actually applied to crops 

compared to water divened on-farm, the more efficient a fanner's application of water is considered.15 

Conversions from gravity fonns of irrigation, common through the 1960's, to significantly more 

efficient sprinkler and center pivot forms of irrigation throughout the 1970's and 1980's, have greatly 

increased on-farm efficiency on the CBP.16figure 2 shows the reduction in on-farm water requirements 

through this period, falling from 4.2 AF per acre required in the early 1970's to roughly 3.8 acre-feet per 

acre in 1992. This has created over 344,000 AF of water not required by irrigators under repayment 

contracts.17 

Two independent studies recently conducted on farms located on the CBP indicate that on-farm water 

requirements may be funher reduced by between 10 percent on the South Irrigation District and 30 

percent on the Quincy and East Irrigation Districts, taking into account varying soil types and present 

practices, by implementing low-cost, scientific scheduling techniques designed to improve on-farm 

efficiency.l8 Scheduling is a well-known and relatively low-cost method of irrigation water conserva­

tion . 

Applying these on-farm conservation potentials to the amount of water now applied by irrigators on each 

of the districts in the CBP yields the conclusion that on-farm water efficiencies could produce as much 

as 400,000 AF in additional conservation savings on the entire project. 
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Figure 2- Farm turnout water delivery per acre, CBP 1970- 1992 (3 year moving average). 
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Source: Water Distribution Reports for CBP, U. S. Bureau of Reclamation. 
Note: Years shown on graph are final years in each 3 - year period. 

B. Conveyance Efficiency 

5 

Another form of efficiency is conveyance efficiency, which refers to the amount of water delivered to 

the canals of the distribution system versus the amount which is actually delivered to farm tum-outs. 

Water lost in conveyance is lost to both evaporation and seepage through unlined canals and laterals. 

As shown in Figure 3, conveyance efficiency has been in a constant state of decline since the inigation 

districts assumed management responsibility of the project in 1969, at which time conveyance efficiency 

on the project was nearly 70%- roughly equivalent to that in inigation·project conveyance efficiencies 

on the Nile.l9 This decline in conveyance efficiency since the districts assumed management 

responsibilities amounts to an additional loss of 685,000 AF over 1970 conveyance loss levels. 20 

Since the inigation districts assumed management responsibilities in 1969, there has been a decrease in 

revenue expended on operation and maintenance. In 1969 $37 dollars per acre were spent on O&M, by 

1989 only $30 were being spent per acre.21 This decrease in expenditures on O&M coincides with the 

decrease in conveyance efficiency levels. The declining revenue expenditure along with the correspond­

ing declining efficiency levels represent an overall disinvestment by the districts in O&M22 

One result_ of this decline in conveyance system maintenance is that the delivery of more water into the 

distribution canals is required to meet the farm turn-out requirements of the project' s inigators. 

Therefore, even if the overall water requirement of the project decreases as a result of on-fann water 

conservation, the amount of water whi<:h needs to be divened from the Columbia River and delivered 

to the canals to meet the requirement is increasing due to the drop in conveyance efficiency, thus eroding 
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Figure 3 ·Conveyance efficiency of CBP, 1965- 1992. 
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any potential savings on-farm conservation may create. 

Iffunher improvements in irrigation management were inrroduced on a project-wide basis on the CBP, 

and conveyance systems were returned by the districts to levels of efficiency current at the time of their 

assumption of management responsibilities, it appears that between 800,000 and 1,000,000 AF could be 

eliminated from the 2.8 MAF currently divened by the Bureau for irrigation of the project. 

V· BARRIERS TO INSTREAM RECAPTURE OF CONSERvED WATER 

Substantial amounts of water have been conserved on-farm over the past 20 years on the project from 

conversions to more efficient forms of irrigation. Yet no water has returned to the Columbia. Some of 

this water has been used for the development of roughly 40,000 additional acres in platted farm units 

within irrigation blocks since 1975.22 The remainder of this conserved water has not been returned to 

the Columbia River in the form of reduced diversions. Rather, it has been sold by the irrigation districts 

in the form of water service contracts, to non-platted lands lying outside irrigation blocks. 

A. Water Service Contracts 

Figure 4 shows the corresponding increase in water service conrract acreage during the period when on­

farm efficiency improvements made the water available. Water conserved by farmers of platted farm 

units within irrigation blocks served by repayment contracts becomes available to the irrigation districts 

to sell in the form of water service contracts. The revenue received from the sale of water by water service 

conrracts is then applied to the operation and maintenance budget of the irrigation district, thus allowing 
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Figure 4 -Acreage served by Water Service Contracts. CBP 1972 - 1992. 
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the district to reduce the water assessment charges paid by district member irrigators for water received 

under repayment contracts. 

There are presently 53,252 acres served under water service contracts, up from 8,800 acres in 1972.24 

Assuming each acre uses 3.79 acre-feet, the amount of water now delivered to lands served by water 

service contracts is 201,825 AF compared to 35,992 AF delivered in 1972.25 The 165,833 AF increase 

represents water which could have been eliminated from the CBP's waterrequirement if the districts had 

not the ability to sell this water in water service contracts. Proceeds from sale of water through such 

contracts now represent as much as 6% of total revenues to the districts. Clearly there is a strong economic 

incentive for the districts to retain water conserved lhrough on-farm ·efficiencies for re-sale to non­

platted irrigators. And since the East Irrigation District's boundary now encompasses virtually all of the 

undeveloped acres in the East High remainder ofthe project area, only structural incapacity will inhibit 

further sale of conserved water to non-planed irrigators in the eastern and other portions of the project 

area. 

B. Small Head Hydropower Production 

Another barrier to the districts ' release of conserved water is the fact that they benefit from small-head 

hydropower generation when a maximum amount of water is run through the canals of the conveyance 

system. A significant feature of the contracts negotiated with the Bureau for takeover of management 

responsibilities by the districts in 1969 was the granting of a right to generate hydropower in the 

conveyance canals as a secondary, or incidental, benefit of irrigation water movement through the 

system.26 
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In 1985, the districts initiated the installation of seven small-head hydropower projects within the canals 

which distribute water to the CBP. Since 1985, water diverted from the Columbia has increased by an 

average of 570,000 AF annually.27 The'l"e has been a 45,000 acre increase in irrigated acreage over this 

same time span which would account for a 170,550 AF increase in water requirement at the project's 

average water requirement of 3. 79 AF/acre. Thus, 399,450 AF in increased diversions since 1985 may 

be directly attributable to the small head plants. This increase in diversion is reflected in Figure 5, which 

demonstrates that the ratio of acre-feet supplied per acre for the entire project, which was in a steady 

declining trend throughout the seventies as the sprinkler conversions occurred, takes a sharp upward tum 

in 1986- the year after the projects were fully installed. Either the districts are running more water 

through the canals to maximize hydropower revenues, or in 1985 the conveyance system fell into a 

precipitous state of decline which pemands immediate emergency maintenance action by the districts 

and the Bureau. 

Presently, the districts receive a return of 1.65 mills per kwh for 487,900,000 kwh of power produced 

at five of these projects, and 2 mills for 28,000,000 kwh of power produced at one, producing over 

$850,000annually in revenue to the districts; the final project is over cost and not producing any profit. 28 

The utilities receiving the power now pay all the debt service and all the operation and maintenance costs 

of the projects which is now nearly $20 million annually, and the districts simply receive profit.29 

When these projects are finally amortized (in 1996 for two, and 2005 for the other five) the districts will 

split the profit evenly with the utilities now purchasing the power, and will average nearly $6 million in 

annual income. 30 The contracts with the utilities expire in 2021, at which time the districts will receive 

all profit generated by these projects, averaging near $12 million annually.lt is also interesting to note 

that the projects produce over 500 million kwh per year, roughly half of the reserved project pumping 

Figure 5- Total system water supply per acre, CBP, 1965- 1992 (3 year moving average). 
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power- for which the districts pay only .95 mills- used to supply waterto the CBP's irrigation system. 

The districts'have no obligation to return any power, water, or profit to BPA. 

C. Districts' Incentive to Minimize Water Charges to Members 

A third barrier to public recapture of conservable water on the project consists in the fact that the irrigation 

districts have been delegated the responsibility of operating and maintaining the irrigation facilities and 

for raising the revenue by which to do so. The districts raise revenue for their operation and maintenance 

(O&M) budgets primarily through water sales to irrigation district members and recipients of water 

service contracts, o'{er which the districts have price setting authority. 

A strong economic incentive is thus provided the districts -managed by member-irrigators - to 

minimize water charges to disttict members in order to maximize disttict member profits. One of the first 

acts by the distticts upon assumption of management responsibility in 1969 was to reduce members' 

water assessment charges from $30 per acre to $20.31 Subsequent merchandising of water and 

hydropower by the districts, as well as disinvestment in conveyance efficiency maintenance, have further 

increased revenues to the distticts and enabled further minimization of water assessment charges to the 

member irrigators. The 1968 contracts authorizing takeover by the distticts have amounted to a franchise 

to retail surplus water and conveyanct:·related hydropower benefits as a means of further increasing 

members' profits . 

YI. SUMMARY 

The original legislation authorizing the CBP was the Columbia BasinProject Act ·of 1943.32 This Act 

expressly prohibited the delivery of subsidized water to lands which were not platted farm units in 

designated irrigation blocks. This section was repealed by amendment in 1962, the same amendment 

which designated the project's drainage costs to be paid by the Bureau, thus allowing the formation of 

water service contracts to sell water not used by platted farm units to lands not originally authorized to 

receive such water. 33 

In essence, allowing the districts to fonn water service contracts with excess water and generate 

hydropower in the canals, has converted federally subsidized water into an economic commodity-both 

in its value in water service contracts and its ability to generate power at the small head hydro projects 

-the sale of which is utilized as a means of further increasing subsidy to district members by decreasing 

water charges and deferring maintenance. The districts' ability to exploit these evolutions in federal 

policy now impose the following additional hydropower opportunity costs on the region annually: 
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WATER BPA REGION 

Water service con tracts 201,400AF $6,259,565 $9,345,478 

On-farm inefficiencies 400,000AF $12,474,130 $17,800,909 

Conveyance losses* 685,100 AF $21,361,947 $30,484,058 

Total 1,286,500 AF $40,095,642 $57,630,445 

*Attributable to small head 399,450AF $12,456976 $17,776,434 
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Mr. DEFAZIO. Thank you, Mr. Chairman. 
I have another commitment, so I will have to move along quickly. 
I am going to ask the witnesses keep their answers as brief as 

possible. 
This is pretty startling testimony from the Columbia Basin 

project, so I certainly want to give the people representing the dis­
tricts an opportunity to respond, but let me see if I grasp it here. 

Water is withdrawn from the Columbia River and the cost for 
pumping is .95 mils per kilowatt hour; is that correct? 

Mr. BEAN. That is correct. 
Mr. DEFAZIO. So that my local utility, which is a preference cus­

tomer, has a preference rate around 2.4, I think actually 2.4 cents, 
which would be 24 mils? 

Mr. BEAN. Correct. 
Mr. DEFAZIO. So approximately 25 or 30 times the rate that is 

paid for the withdrawal of the water. 
Now, you go on to state that the efficiency of the system since 

the system itself adopted the O&M, the project conveyance effi­
ciency has dropped off dramatically by, from 70 percent to approxi­
mately 62 percent or 61 in there. 

Mr. GoVE. It is down to roughly 8 percent. 
Mr. DEFAZIO. Eight. I see a little blip up on this graph here, but, 

okay. 
So 58 percent from 70 percent, to 58 percent, and a fewer dollars 

are expended per acre to assure efficient conveyance since the as­
sumption? 

Mr. GoVE. That is correct. 
Mr. DEFAZIO. Are these actual dollars? 
Mr. GoVE. These are 1989 constant dollars. 
Mr. DEFAZIO. In 1969, it was $37 in 1989 dollars, and in 1989, 

it was $30 in 1989 dollars? 
Mr. GoVE. Correct. 
Mr. DEFAZIO. All right. And then sometime in the mid-80s, some 

small low-head hydroprojects were installed. Now, at what point­
are they early on in the system? Is there much conveyance lost be­
fore you reach the low-head hydro, or is it way down in the system 
somewhere in--

Mr. GoVE. They are located throughout the system. A few of 
them are right at the top, and there are also a couple down from 
the South Irrigation District, and there are two, I believe, over in 
the Quincy Irrigation, so they are spread evenly throughout. 

Mr. DEFAZIO. Okay. Because you are essentially alleging that 
there is motivation on the part of the district to continue to spend 
less for conveyance efficiency so that they will only withdraw more 
water, which is withdrawn at the rate of .95 mils--1 have trouble 
with that number-.95 mils per kilowatt hour, and then run 
through-low head-hydro, which I assume is sold for more than 
.95 mils per kilowatt hour. 

You are essentially alleging sort of an internal contradiction here 
that argues against efficiency. Is that correct? 

Mr. GoVE. Well, there is also the efficiency-if they are benefit­
ing from maximum power running through, if they, let's say that 



191 

there is a higher head project up high in the system. If they are 
maximizing flows through at that point, there is also evidence that 
they may just be running flows through. 

As I said, there is increase in diversions from roughly about 
300,000 acre-feet, which you are unaccounted for, we don't know 
where those are going, that may be what is kicking the efficiency 
levels. 

Mr. DEFAZIO. Sort of the key is this 350,000 acre-feet. 
Perhaps, if I tum to the other panel, they can tell us where that 

is going, where their conveyance efficiencies have dropped, and 
why given that drop they are investing less. And perhaps address­
ing some of those concerns that have been raised. Because those 
are extraordinary concerns, and I think these gentlemen deserv~ 
an opportunity to respond, because it certainly argues against any 
sense of economics I think that this committee holds. 

Who would like to be the designated hitter here? 
Mr. ERICKSON. I would be pleased to answer these questions. 
Mr. DEFAZIO. Sure, could you address them precisely and quickly 

here. 
Mr. ERICKSON. I see about six topics. I will try to hit them. 
Mr. DEFAZIO. Well, let's do it in the same order. The withdrawal 

at .95 mils; given the problems, the revenue problems BPA has, 
and the fact that we need to encourage both more revenues and 
water-use efficiency, how do we justify the .95 mils? 

Mr. ERICKSON. The .95 mils, is the actual cost of the generation 
of electricity at Grand Coulee Dam in the left and right power­
house, plus the cost of getting it to our--

Mr. DEFAZIO. No, wait. But, BPA's wholesale rate is considerably 
above that for preference customers. 

Mr. ERICKSON. BPA's preference rate, though, combines all their 
generating sources. It combines their transmission costs. Our 
power use is right at the dam, right at the point of generation, if 
youwere-

Mr. DEFAZIO. I mean, is it something that was guaranteed in the 
Northwest Power Act or in some other legislation, or is this just a 
contractual arrangement with BPA? 

Mr. ERICKSON. In the Columbia Basin Act, and also in the repay­
ment contracts, the reserve pumping rate that we pay is the cost 
of production at the left and right powerhouse. 

Mr. DEFAZIO. That is in the Columbia-in the act itself? 
Mr. ERICKSON. In the act itself. The rate is not in the act, but 

the concept of using the generation at Grand Coulee Dam for the 
pumping. 

Mr. DEFAZIO. Thank you. 
Let's go on to their allegations regarding the O&M, the basically, 

the adjusted 1989 dollars, the drop off and the conveyance effi­
ciency declines. 

Mr. ERICKSON. As far as the O&M, the maintenance cost is, I 
don't think I agree with that. I think our maintenance costs are 
continuing to go up. 

Mr. DEFAZIO. Could you provide that for the record; the compari­
son feet of assumption and things like that? 

[EDITOR'S NOTE.--See appendix.] 
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Mr. ERICKSON. I would be glad to. As far as the water service 
contracts-

Mr. DEFAZIO. Flow, the efficiencies. 
Mr. ERICKSON. They are right on the trend on the East Low 

Canal and the West Canal. I think they are on the numbers, and 
if they combine the Potholes Canal, that is not true of the entire 
system. 

What has happened is on-farm efficiency has increased, which 
they pointed out, and we agree with that. In fact, it has been quite 
dramatic, but in order to respond to the center pivot technology 
and the irrigation scheduling, all of which save water, we are hav­
ing to "on and off' our system much more frequently than in the 
past. We are not losing more in terms of seepage or evaporation on 
the upper canals, we are having to operate with higher operational 
waste to keep that on or off.--

Mr. DEFAZIO. You are saying there is another flow that has to 
go by in between watering periods? 

Mr. ERICKSON. Yes, sir. But that flow in tum is put in Potholes 
Reservoir and the Potholes Canal system. You take the whole 
project as a whole, it is very efficient, although the farmers' in­
crease in efficiency is increasing faster than what we can. In order 
to accommodate these on-farm efficiencies, we have had to change 
the operation of project. 

Mr. DEFAZIO. What if we scheduled them and therefore withdrew 
water on a more scheduled basis from the Columbia. 

Mr. ERICKSON. That could be a possibility. 
Mr. DEFAZIO. We are looking for ways to become more efficient 

here. BPA is proposing tiered rates for all its customers, and I as­
sume we are going to see possibly a tiered rate--I know they are 
proposing a summer rate, but they may be looking at a tiered rate 
for irrigation customers that could encourage that sort of activity. 

Mr. ERICKSON. We already have tiered pricing on the Columbia 
Basin project. I would not want everybody to leave with the wrong 
impression with the decline on conveyance efficiencies. Our deliv­
ery on a per acre basis, have all declined. We are diverting less per 
acre and delivering less per acre. And the cost of that decline in 
its actual conveyance efficiency, but overall, we are doing a better 
job on a per acre basis, both to the farmers and the districts. 

Mr. DEFAZIO. Okay. 
I go back to you for one last rejoinder. I would like to see this 

continue, perhaps the Chairman can investigate this a little more, 
and I really think you ought to respond in some detail to the points 
that have been raised here in writing. 

Yes, sir, go ahead. 
Mr. Bean. 
Mr. BEAN. Representative DeFazio, I just wanted to make a com­

ment on the explanation for the increase in withdrawal. Center 
pivot technology was well established by 1985 when the Columbia 
Basin project-if there were technical requirements that increased 
flows and thus generated additional withdrawals, that doesn't ex­
plain the fact that in 1986, coincident with the installation of the 
hydro-head projects, the increase in diversion shot up by 300,000 
acre feet. Technological requirements didn't change mysteriously in 
the project in 1986. 
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Thank you. 
Mr. DEFAZIO. Well, I think that would be an additional question. 
Mr. ERICKSON. That date also coincidences with the start up of 

a close to 10-year drought in the Northwest. I think that probably 
answers more than the small hydro. We do not divert directly to 
small hydro, it is incidental denigration. 

Mr. DEFAZIO. If you could address that in some detail in writing, 
too. 

[EDITOR'S NOTE.-See appendix.] 
Mr. DEFAZIO. I apologize to the next panel. I will try to get back. 
I have another commitment. I will get back as soon as I can. 
Thank you, Mr. Chairman. 
Mr. MILLER. Thank you. 
Mr. Erickson, I couldn't see the map too clearly that you were 

pointing out, but apparently what you were suggesting is that in 
the land classification8 work that was done, various tracts of land 
were classified as no11irrigable lands for one reason or another, and 
those in fact now are irrigable under current practices; is that what 
you are saying? 

Mr. ERICKSON. They are either irrigable or it is unavoidable to 
farm or irrigate over them because of shape. Both cases are true. 

Mr. MILLER. And the land classifications were done for what pur­
pose? 

Mr. ERICKSON. To design the farm unit to be sure you had a farm 
unit that had a viable capacity to make its repayment obligation 
and also to design the water allotment to make sure there was 
enough irrigable land Class 1, 2, 3 or 4 within the farm unit bound­
ary you were about to establish to make it an economic success. 

Mr. MILLER. And that would determine whether or not the fann­
ing unit and/or the irrigation had the ability to meet their repay­
ment requirements; is that correct? 

Mr. ERICKSON. Yes, sir. There are areas in the project where the 
land was predominantly Class 6 or higher. They were not platted 
in the requirements, they were bypassed. 

Mr. MILLER. And that classification stage was used to determine 
the levels of repayment, the terms of repayment? 

Mr. ERICKSON. Yes, sir. It determined the number, which acres 
in that farm unit that were going to be subject to the repayment 
obligation. 

Mr. MILLER. So now that those lands are being irrigated, what 
changes have taken place? 

Mr. ERICKSON. In terms of? 
Mr. MILLER. Well, those lands, if it was originally determined 

that those lands added up to-is it in your testimony where you 
say you think maybe it is 10 percent? 

Mr. ERICKSON. Yes, sir. 
Mr. MILLER. Ten percent of your project; is that right? 
Mr. ERICKSON. Within farm unit boundaries, about 10 percent is 

either Class 6 or high land. 
Mr. MILLER. Let's assume just for the sake of discussion that 

that 10 percent is now being irrigated, you are not being charged 
for irrigating those lands as part of your ability to repay, it is cal­
culated with that 10 percent in the equation; is it not? 
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Mr. ERICKSON. That is right. That land does not make a repay­
ment. Those acres specifically do not make repayment because the 
balance of the acres constituted enough acres to cover the repay­
ment obligation. 

Mr. MILLER. Do they change the nature of the ability to pay? 
Mr. ERICKSON. They could. In some cases, they don't. In many 

cases, they are unavoidable. Even though they--
Mr. MILLER. It is not a question of whether they are unavoidable. 

The questions are, you irrigate them and do you have an economic 
activity going on on that land now, and you are realizing some in­
come from that property? 

You say unavoidably. I assume it is unavoidable not to put the 
water on it and since you are putting the water on it, you decide 
to seed it and harvest; is that right? 

Mr. ERICKSON. That is right. 
Mr. MILLER. So the farm income, I assume, is greater than was 

anticipated when the contract was entered into? 
Mr. ERICKSON. That could be, but that farm unit is still paying 

its proportionate share of the repayment obligation. 
Mr. MILLER. I understand that, but if those 10 acres yield ''X" 

number of dollars in addition your ability to pay, and the schedule 
of repayment may be different had you calculated those in-if we 
knew we were going to irrigate a 10 percent greater of a land mass 
and 10 percent of the land mass would yield ''X" number of dollars, 
and we will have to compute the ability to pay and determine a 
level of government subsidy, that determination might, in all likeli­
hood, would have been different; would it not? 

Mr. ERICKSON. Yes. Retrospectively or retroactively, it would 
have been. 

Mr. MILLER. Not retroactively. You went ahead and irrigated the 
lands. We gave the water based on a cropping pattern and an irri­
gation pattern that were set in an agreement and therefore 
changed unilaterally, but no suggestion was ever made that per­
haps that would change the burdens that go with it; right? 

Mr. ERICKSON. I am not exactly following the question. 
Mr. MILLER. I think you are following it real closely. 
Mr. ERICKSON. The point is that, if you look at the pattern of the 

land class, they did not intend for people to have to avoid that or 
they wouldn't have made those shapes, and if you--

Mr. MILLER. Well, somebody thought it was to their benefit. I as­
sume if I was the farmer on the land of record at this time, I would 
not want to be charged against my account lands that I didn't 
think I could irrigate, lands that I didn't think I was going to get 
any economic return. 

So in the land classification you said, fine, I have got 100 irriga­
ble acres, and I own 150, but 50 is not irrigable, and I don't want 
to be charged against my ability to repay on my obligation. So we 
are going to lower the amount over this 40-year period or 50-year 
period that we are going to repay the Federal Government, because 
I can only contribute ''X" number of dollars, because I only have 
100 productive acres; it now turns out that I have 150 productive 
acres. 

Mr. ERICKSON. I don't think that was the motive when they laid 
out-
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Mr. MILLER. It is not a question of motives, it is a question of 
reality on the land, this isn't about motive. Why would I want to 
be charged against something that I didn't think was productive. 
And the Federal Government agreed not to charge you based upon 
the agreement in the land classification, that this was not produc­
tive land through this form of irrigation. Maybe you can dry farm 
it. 

Mr. ERICKSON. You are trying to say that we should-because 
this land is being irrigated, what you are saying is we should have 
increased repayment obligations. And--

Mr. MILLER. I am not drawing a conclusion. I am asking whether 
or not it impacted the initial determination. There is a level of sub­
sidy that was agreed upon over the life of this project. And the 
length of the subsidy, the amount of the subsidy was determined 
in theory by the ability of the project to repay. And it is discounted. 
It is discounted. 

And the discount, as I understand it, and correct me if I am 
wrong, I am sort of working on an amalgamation of irrigation 
projects across the West. But essentially, it was discounted based 
upon or one of the factors was the land classification studies that 
determined whether or not these lands could be put into product, 
if I have use, and could be realized for the purposes of repayment. 
So it was decided based upon that "X" number of dollars would be 
received over a year, because that really reflected the ability to 
pay. 

Is that not fairly accurate as to how the process was done? 
Mr. ERICKSON. Yes, and then the number of Class 1, 2, 3 and 4 

acres were divided into that to get the per acre return. 
Mr. MILLER. Right. Right. 
Mr. ERICKSON. Yes, sir. 
Mr. MILLER. And the point I am making is that we now have 

lands that are productive, maybe every bit as productive as Class 
1, 2, 3, 4 lands. And we are still stuck with the old mortgage, so 
to speak. 

And one of the questions we are going to into here of the authori­
ties of the Bureau, of the irrigation district, the landowners, one is 
whether or not to bring that other 10 percent into production, sort 
of changes the nature of the contract, that the contract is required 
to be renegotiated. 

Or whether, in fact, it is a new contract. I don't know the terms 
of your contract, so I don't know that. I am just saying it is rep­
resenting the taxpayers on this side of the dais here. The question 
is whether or not we are getting a fair return or whether or not 
you are entitled to have that subsidy continue. 

I don't know the conclusion. I don't know the answer to that 
question. But you are suggesting there is only inadvertent and un­
avoidable lands that sort of make up this problem, and maybe that 
is true for your district. But in the IG's audit, it is in excess of 100 
and-somewhere between 132,000 and 154,000 acres, discount that 
by whatever you want, given the discussion earlier today. It is still 
a lot of acres of land that are now in production from which there 
is no accounting for in the formulas developed to provide the de­
gree and depth and length of the subsidy. 
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Mr. ERICKSON. Mr. Chainnan, the figure in the IG report, I be­
lieve is like 46,000 to 54,000, or 42,000 to 54,000, but whatever it 
is, those are little bits and pieces scattered through all the fann 
units. And in order to fann the entire fann unit and get the repay­
ment obligation back to the government, you have to fann the 
whole thing. 

In the process of being able to do this, we are also able to use 
less water. The decrease in on-fann application and increase in on­
fann efficiency that both us and the Columbia Basin Institute have 
talked of would not be possible if we had to avoid all those little 
bits and pieces. 

So we think it was intended to be irrigated all along, they knew 
that when they drew up the repayment contract and they estab­
lished the repayment level. We think we are completing our obliga­
tion as originally intended. 

Mr. MILLER. I understand that. If I were sitting where you are 
sitting, I would say that. But those little bits and pieces could add 
up. They do add up to in excess of 100,000 acres within the audit, 
100,000 times something is something. That is how the Federal 
deficit adds up little bits and pieces. 

I just think it is a question that is open to discussion as to 
whether or not these things in 1990 properly reflect an ability to 
pay_ that is accurate in their ability to pay. 

Mr. ERICKSON. Well, I have no argument that it is a subject for 
discussion. It has been discussed vigorously, and in the task force, 
I am sure, will continue to be discussed. We happen to disagree 
with the Bureau's position on that. Respectfully, sir, I disagree 
with your position on it. 

Mr. MILLER. Well, that is the purpose of the hearing to deter­
mine that. The discussion that went on earlier here on the sale of 
water, that sale of water outside of your district? 

Mr. ERICKSON. I am sorry. I didn't hear you. 
Mr. MILLER. The discussion that went on earlier, that is the sale 

of water outside the boundaries of the district? 
Mr. McDANIEL. I believe they are talking about water service 

contracts. Those are authorized under our repayment contract. 
Those lands are included within the district boundaries and are 

not within platted block boundaries but are within the boundaries 
of the district. 

Mr. MILLER. But those were authorized-! thought Mr. Gove said 
those were authorized later by Congress. You went from one set of 
criteria to another. 

Mr. McDANIEL. The time line that he was discussing there was 
that in 1943, they weren't authorized. They were authorized, I be­
lieve in 1963. 

The Bureau of Reclamation was operating the project at that 
time. They entered into some water service contracts from 1963 to 
1969. Our repayment contract allows us to continue to administer 
those contracts and enter into new contracts under Article 28. 

Mr. MILLER. Let me go back again. Those are within the bound­
aries of the district? 

Mr. McDANIEL. That is correct. 
Mr. MILLER. Mr. Erickson, is it your testimony that the only 

lands that are, quote, "ineligible" lands under the broad discussion 
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of water spreading, are what you refer to as "unavoidable" or "inad­
vertent''? 

Mr. ERICKSON. Nearly all. We don't know exactly, but nearly all 
that we are talking about. We have just a handful of incidences 
where people are outside their farm unit boundaries. It is just al­
most categorically within farm unit boundaries where there is an 
identified problem. 

Mr. MILLER. Give me an example of the others. 
Mr. ERICKSON. Where a circle would walk outside the boundary? 

In most cases-in order to fit the rest of the boundary, in most 
cases, the farm units all abut each other so they can't get outside 
their boundary even if they want to. But on edges of the watch, you 
will find a circle---

Mr. MILLER. There is not a farm unit arrangement that is totally 
outside of a district? That goes back to--­

Mr. ERICKSON. No, sir. 
Mr. MILLER. Mr. Dooley. 
Mr. DOOLEY. Thank you, Mr. Chairman. 
Following up on some of your questions, when this project was 

established, not being familiar with it, what was the time frame for 
the repayment of the capital cost? 

Mr. ERICKSON. It is a 50-year contract. Each block, each develop­
ment block as it came in, its clock starts as it was developed. So 
we have some blocks that are 40 years old. They are within 10 
years of being paid out. 

Some of the later blocks are only in about the 10-year time frame 
right now. They probably have another 40 years to go. 

Mr. DooLEY. Those areas which you sell to the water service, 
that you sell water to for y;;ater service contracts, then where do 
they pickup in terms of the repayment obligation? 

Mr. ERICKSON. They pay a rate equivalent to the platted farm 
units. It goes into the block fund and they don't have a 50-year 
time period. Those are term contracts, 10-, 20-year contracts, and 
they pay the repayment during the term. If they are renewed, they 
pay again. 

I don't know that there is any provision that they would ever 
stop repaying. I would like to note on those water service contracts 
also, the tauthority within our repayment contract, when they gave 
that authority, there was a cap on how many acres we could have. 
We are nearly at that. So it is about done. 

Mr. DOOLEY. So I guess the point of discussion that the Chair­
man was getting at was whether or not, if we were going to con­
sider the Class 6 as being productive agricultural areas, that we 
would have had either a shorter repayment period, is what you are 
driving at? Is that-that is correct, I guess. 

Mr. MILLER. It is either short or the ability to pay is different. 
It is a different calculation. 

Mr. DooLEY. The figures that the IG report came up with, the 
42,000, the 53,000, was submitted to them by the Bureau; what in­
volvement did your districts have in terms of supplying those num­
bers? 

Mr. ERICKSON. We were not asked, and we checked with the 
project office. Those numbers were generated at the project office. 
They didn't ask any of the districts. 
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Mr. DOOLEY. So I guess it would be possible to go back through 
all the plats and you could, again, calculate that, those lands that 
were Class 6 or higher; is that correct? 

Mr. ERICKSON. Well, we know that there is, roughly, 65,000 acres 
of Class 6 in high land. To go out and establish how much of that 
is being irrigated, would require an aerial survey of the entire 
project. You do some of it from the ground but typically it would 
take an aerial survey to do it. 

Mr. DooLEY. The issue I guess, in terms of, if I was a farmer in 
your district-! mean, if we are talking about the equitable alloca­
tions of the cost of this district-or the repayment, is there any in­
ternal discussions on those areas which are now benefiting by irri­
gating Class 6 lands? 

How are they contributing to the repayment in a way that is con­
sidered fair to other people that might have higher-lesser propor­
tions of Class 6 lands? Do I make sense there? 

Mr. ERICKSON. Are you asking, are we considering--
Mr. DOOLEY. Because of new technology, I now can make some 

Class 6 lands be as productive as Class 3 lands, and yet is my re­
payment obligation though different because I am now producing 
commodities off of Class 6 lands? 

Mr. ERICKSON. No. The repayment obligation is attached to each 
farm unit in terms of the water allotment. 

Mr. DooLEY. So it is tied to the water allotment then? 
Mr. ERICKSON. The repayment is tied to the water allotment. The 

O&M charge and water use is tied to the water. 
Mr. DOOLEY. And so then if they are, in fact, irrigating Class 6 

lands, they are making a contribution on par with Class 1, 2, 3, 4, 
whatever to the repayment? 

Mr. ERICKSON. No, sir. They are making-they are paying for the 
water, the O&M component for the water, which also includes the 
O&M for the Bureau of Grand Coulee Dam, but they are not mak­
ing a repayment as such on the original construction costs of the 
irrigation system. 

Mr. DooLEY. So the repayment of the construction is not tied to 
the acre foot charge? What is it tied to? 

Mr. ERICKSON. The repayment is tied to the number of Class 1, 
2, 3 and 4 acres in each unit. A Class 1, 2, 3 and 4, each has a 
different repayment level. You add that up. That is the annual re­
payment for that unit. Those acres also generate the given water 
allotment for that unit. 

I would point out--
Mr. DooLEY. And that is the issue, then, is that you receive a 

water allotment based on your Class 1, 2, 3 and 4 acres? 
Mr. ERICKSON. Yes. 
Mr. DooLEY. And so if you choose to irrigate Class 6 lands, you 

are doing so with a water allotment that you are giving for the 
classes lower than 6? 

Mr. ERICKSON. Yes, sir, but you also have-you either have to­
you either then are going to forego some of the Class 1, 2, 3 and 
4, or you have got to make that work for the whole thing. 

I would point out that there is no forgiveness. If you are a farm­
house or your diary happens to be on Class 3 land, there is no for­
giveness of that repayment either. It is paid regardless. 
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Mr. DooLEY. Yes, okay. I follow you now. 
Is it basically that-as a district manager, if you were to try to 

adopt what some of the other people on the panel have stated, 
which is that some of these, the water that is currently being used 
on Class 6 lands should be allocated to greater in-stream flows, 
what are you in effect going to have to be doing on individual units, 
then, is basically reducing the allotment that is being provided for 
Class 1, 2, 3 and 4 soils? 

Mr. ERICKSON. Well, to stay within the same allotment, if you 
were going to give an allotment to Class 6, that is how you would 
have to go do it. If you were going to forego irrigating Class 6, you 
would probably tum to some other technology and probably end up 
using more water. But you are right, you would have tore-average 
the water allotment, which is, in effect, what happens when they 
do that. It happens automatically as they operate it that way. 

Mr. DooLEY. Ms. Ransel, looking at the maps, if you do agree 
with the water district that this is a situation which is resulting 
in the irrigation of Class 6 lands, which we have identified as 
water spreading, what type of technology or methodology do you 
think could be incorporated to allow for the irrigation of the lands 
less than Class 6 that would result in some water savings? 

What I am saying is, how do we irrigate this property and not 
irrigate Class 6 lands that can save water, or is there a way? 

Ms. R.ANSEL. You know, it is certainly not the point of anything 
that I testified to, and I don't exactly know what the point of the 
question is, Mr. Dooley. 

Mr. DooLEY. The point is, is that we are saying that there is 
going to be an increase-if we dealt with this water spreading, if 
we didn't allow the utilization of water on Class 6 lands, is that 
we would, in fact, gain significant quantities of water. 

I want to know, how do you irrigate these plats and these sec­
tions in a manner-and not irrigate Class 6 lands which are going 
to generate additional water? 

Ms. R.ANSEL. Well, I don't think that is necessarily the point we 
were making. The point we were trying to make is that if new land 
is going to be put into irrigation or into production, that that is 
subject to a whole host of laws before you can do that sort of thing, 
and those laws include the Endangered Species Act, you would 
have to agree, and treaties with Indian tribes, so that before you 
made a decision to go ahead and irrigate more land, you would 
have to take those into consideration. 

Mr. DooLEY. Then you are contending that it is against the law 
for farmers within this district to irrigate Class 6 lands? 

Ms. RANSEL. Well, as it stands right now, it is, that is right, and 
there may be some changes to take account of things that are truly 
unavoidable, and also, as the Chairman was trying to point out, it 
should also reflect ability to pay that may be different, and so 
forth. 

And we have, in the task force, addressed the incidental or un­
avoidable, I think is probably a better word for it, situation, and 
I don't, you know, know precisely if this is one or not, but the fact 
is that in the task force, we have addressed that and said that 
there may indeed be some abbreviated way to deal with that situa­
tion. But we have also said that in that event, we want to make 



200 

sure that it is truly incidental, it is truly unavoidable and that 
somehow that doesn't swallow the rule, and that other laws that 
need to be complied with are complied with. 

Mr. DOOLEY. Mr. Erickson, how much of the Class 6 land that 
is currently being irrigated would not meet the definition of being 
incidental or unavoidable? 

Mr. ERICKSON. I am a little hesitant to make numerical esti­
mates because we really don't know. There is about 65,000 acres 
of it within farm units. The IG report says up to three-fourths, by 
their numbers, as being irrigated. 

My personal estimate, that is closer to someplace between a 
fourth and a half. How much of that is is unavoidable or how much 
could be avoided, I am just not sure. 

I think the majority of what is being irrigated, though, is out in 
the middle of fields, surrounded or closely adjacent to irrigatable 
land, and by the shape of the overall unit and the overall field, to 
do it practically, whether farming or irrigation, whatever, it has to 
be irrigated. 

Mr. DOOLEY. One last question is, you stated in your testimony 
that the incidental or unavoidable irrigation Class 6 high and 
right-of-way of lands within the farm unit boundaries has been au­
thorized and permitted by the Bureau of Reclamation policy. This 
seems to be counter to some of the other statements that have been 
made. That has been--

Mr. ERICKSON. Both back in the days of Bureau of Reclamation 
operation and the days of district operation, we have numerous let­
ters, communications from the Bureau, advising the district, advis­
ing farmers about going ahead and irrigating Class 6 land. It had 
to do with when, on request for reclassification, sometimes they did 
a request for reclassification. Sometimes they said you have suffi­
cient water allotment, we are not going to reclassify it, just go 
ahead. We think there is enough right in there to constitute a pol­
icy. 

Mr. MILLER. Let me go back to this point again. I hope I am not 
overstaying it here, but this issue of ability to repay and the repay­
ment affects more than just you or the district. It, obviously, affects 
the Federal Treasury since we have forgone a level of payment that 
we might have been able to receive or could receive in the future 
if we understood the full capacity of these lands now, given water 
usage patterns and/or technology changes that have taken place, 
which are sort of one in the same. 

It, obviously, affects also how the apportionment of these projects 
are paid for when we allocate the responsibility between power 
users and irrigators, because what you don't pay for, we load on to 
power users and we load on to the Treasury, and that is sort of a 
three-party agreement. And if people had been able to in a some­
what unilateral fashion change their arrangement, I think it is in­
cumbent upon us to ask how does that affect the other parties to 
that agreement? How does that affect the taxpayer and how does 
that affect the power users? 

Because I am sure there are some people who wish they would 
have been able to lower their power rates, to the extent to which 
this district or other districts or throughout the systems, are inte-
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grated into that rate that they charge. So it is not an idle question 
and it is not a question without ramifications. 

You keep responding, Mr. Erickson, that you are meeting your 
obligations. You just sort of rearranged it internally but you still 
meet your assigned payment and, in fact, you have, and that is 
quite correct. But it does not answer the question about what is the 
impact and is that impact, when we talk about equities, as we did 
earlier this morning, about how that cuts as to what is happening 
to other parties to this arrangement. · 

You understand the reason for raising the point? 
Mr. ERICKSON. I understand the reasoning. 
Mr. MILLER. Because, you know, we shift now and again, I expect 

that the Northwest already does it. But it is going to look like some 
of the situations we have in California, where we are trying to get 
into fish and wildlife mitigation and, of course, that always talks 
about dollars and water in sort of the same breath, and how you 
allocate those out. And whether or not your district has the greater 
ability to pay for some of that mitigation or not depends on then 
what happens to the other parties, to the State taxpayers, the Fed­
eral taxpayers, and to power users. 

And, in our case in California, we tried to provide some assess­
ment on water users that we thought they could afford to pay and 
we also put some assessment on power users, what we thought 
they could do, and then the Federal Government and the State gov­
ernments are picking up an additional share of that. 

So an accurate picture of the irrigation patterns and the eco­
nomic viability of these districts is very important to these future 
considerations, too. This isn't just about going back and trying to 
correct the past, but we need this information so we can make a 
determination about what people's capabilities are or are not in the 
future as we get further and further into a number of the environ­
mental issues that are raised, not just by us, but by obviously peo­
ple who reside in Oregon and Washington who believe that these 
are multifaceted projects. 

Mr. ERICKSON. I understand. 
With our repayment contract, there are provisions that allow the 

reclassification to Class 6 and high land into an irrigatable cat­
egory and that has been used in the past. The problem you run 
into addressing this,-and when that happens, and that comes into 
a repaYJI:lent category. The problem is we are limited by our State 
water right to the number of acres. We are limited by our repay­
ment contract to a total number of repayment acres. 

We are going to have to adjust everything if you were to adjust 
that. And one of the points of the task force has been that they are 
not going to increase water allotments. They are not going to in­
crease acreage levels or acreage entitlements on account of this, 
and we are saying that we are okay within the acres we have, 
within the water we have, we are okay now. 

Mr. MILLER. You are okay, but it is not an accurate picture of 
your situation. It is simply not an accurate picture of your situa­
tion, that may be the view of the task force, but that may not end 
up being the view of us. 

I would prefer to stay out of this, but if at some point down the 
road people are going to start submitting bills here for fish and 
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wildlife and habitat mitigation to the Federal Treasury, there is ob­
viously going to be a question that is asked, and I appreciate they 
may not want to change it around, but it does not accurately reflect 
the current situation. 

You are happy with your acres as classified. You are happy with 
your repayment contract, and properly so, but the fact is, if the 
contract-and maybe you were just trying to avoid coming to a new 
contract or substantial rewriting of the contract, but the fact is, you 
are irrigating more acres than the contract allows you to irrigate. 

Mr. ERICKSON. We don't know that. I would submit, Mr. Chair­
man--

Mr. MILLER. Well, did the contract speak to classified lands? I 
don't know your contract either, so I shouldn't make a statement. 
But does your contract speak to classified lands? 

Mr. ERICKSON. It speaks of delivery of water to the farm unit. It 
does speak to total number of acres of classified lands in terms of 
repayment, but in terms of exceeding our acres,· I think thair-you 
know, somewhere, a maximum of 10 percent within the farm units 
could be, if all the Class 6 would be, it could be, but in fairness, 
you would have to look at the same thing, how much of the Class 
1, 2, 3 and 4 is not being irrigated at the same time. 

So I think things are shifting around, but in the total picture, I 
would submit they were a percent or two over, and everybody is 
going to spend a lot of time looking at that and everything that is 
going to change is going to change by a percent or two. I just don't 
see the benefit. 

Mr. MILLER. Well, the benefit depends on which end of the tele­
scope you are looking at here, but the benefit may be substantially 
widespread. If this problem grows and we are looking at not 
100,000 acres or 130,000 acres, but we are looking at several 
100,000 acres westwide-and again, that goes to the ability to pay, 
that goes to what power users pay or don't pay, you start to see 
how the equation changes. It changes rather substantially. 

And I don't know whether these figures will tum out to be accu­
rate or not, but if I told you that I had a leak in the boat of $50 
million over eight years period of time, you would probably say to 
me as a taxpayer, why the hell don't you do your job and plug the 
leak. But those are revenues forgone that may grow to be a larger 
number, it may be a smaller number. 

We don't know yet, and that is the point. We don't know. 
And whether or not you have more Class 1 lands under your 

barns and your houses and your roadways, and Class 6 lands, and 
it is a wash, it is a wash. But I think the fact is that the question 
has got to be asked because we need an accurate picture when we 
are going around assessing people's obligations for future needs. 

Whether or not that water ever ends up back in the stream, ends 
up on the Indian nations or ends up anywhere else is somewhat 
of a separate issue, because we don't know whether this whole 
process will yield any water. But that is not what this is about, be­
cause the other flip side of this is even if the water stayed exactly 
where it is, used in exactly the manner you want, the question is 
would it yield the Treasury some additional payment? 

Would it yield the power users shouldering the other part of the 
burden, a different burden? And how does it affect our ability to 
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deal with fish and wildlife down the road and how is that going to 
be apportioned? 

I mean, that is the equation that this committee has got to take 
a look at. Any further questions by-­

Mr. Dooley. 
Mr. DOOLEY. Just one real quickly. 
How long are your contracts currently? Are they 40 years? 
Mr. ERICKSON. Fifty. 
Mr. DOOLEY. They are 50 years. 
Mr. ERICKSON. Fifty-year repayment contract. 
Mr. DOOLEY. So you don't have to renew again until-what trig­

gers a renewal or a renegotiation, anything? 
Mr. ERICKSON. There is no renewal in there. When the repay­

ment is complete, the contract simply goes on with no further pay­
ment obligation, but all the terms of the contract remain in effect. 

Mr. DOOLEY. All right, thank you. 
Mr. MILLER. Well, that is assuming that there has been no mate-

rial alteration of the underlying contract. 
Mr. STEVENS. Mr. Chairman? 
Mr. MILLER. Yes. 
Mr. STEVENS. Can I say something? It sounds here like this is­

the farmers are just a ratchet taking it in and not putting it out, 
but that is not the case in these irrigation districts. The irrigation 
district themselves replaced miles of ditch over the years since the 
1950's to conserve water. 

The farmers themselves have replaced miles and miles of ditch 
every year in the irrigation district, and all those properties are 
turned over to the United States. The farmer spends money and 
gives it back to the United States and the irrigation district, too, 
and I don't have any number over the last 40 years, but I am sure 
we spent in the millions. 

Mr. MILLER. What are you turning over to the United States? 
Mr. STEVENS. The pipelines. We put in pipelines for open ditches 

to conserve water. Some ditches, let's say, waste four foot of water 
in a half a mile. Farmer goes in, puts in a pipeline, because he goes 
over the right-of-way and, in a sense, water spreads but he saves 
four feet of water that stays in the river. There is an indication--

Mr. MILLER. Isn't that your obligation? 
Mr. STEVENS. The farmer's obligation? The farmer goes out and 

buys his pipeline and then he gives the pipeline to the United 
States. They own it. 

Mr. MILLER. In our State, we have a constitutional provision that 
says you can't waste water. So I don't know. That is kind of your 
responsibility. 

Mr. STEVENS. What I am saying here, sir, is that the project was 
built and the project was wasting water. That is the way the 
project is. That is why the inefficiencies, and the efficiency ratings 
these gentleman are quoting from the Columbia Institute are 
where they are at. This is not a pipe system. It is an open canal. 
Between Billy Clap Lake and the verification headwaters, it loses 
something like three hundred-second feet that goes in the ground. 
While the water is lost, but it goes into the ground, sir, gets into 
the groundwater table. Is it actually lost or is it doing some other 
good? 
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And they have also indicated here that we should do something 
more on O&M. We spend an awful lot of money on O&M in the dis­
tricts, but if we go out and spend a lot of O&M in some of these 
places, we are going to dry up wetlands, and then we run into a 
different problem. We are kind of in a Catch-22. If we do it, we 
are in trouble. If we don't, we are in trouble. 

Mr. MILLER. Thank you. 
Mr. DeFazio. 
Mr. DEFAZIO. Well, just on that point, Mr. Chairman-and the 

water-I understand about recharge of groundwater in certain 
areas. That is a real concern, particularly where withdrawals are 
being made, and in other areas, not so much of a concern, but it 
is lost for fish. 

I am certain the gentleman lives in the Northwest and is aware 
that we are going to some extraordinary lengths to try and perpet­
uate salmon on the Columbia at extreme costs to VP A ratepayers, 
and to say, well, the water is not lost because it goes in the ground, 
well, it happens particular in these drought years, the critical need 
is in the river, not the ground. We will have to wait for rain to re­
charge the ground. That has got to be a concern. And that comes 
back to my initial question. 

Maybe I can phrase it more as a question than a comment, which 
is, this 570,000-acre foot increase. Now, again, the other gentleman 
answered the question by saying that it was due mostly to the 
drought and somewhat to do with efficiencies and scheduling prob­
lems, and did state that, in fact, we probably could do a better job 
of scheduling in terms of flows so that we wouldn't be flowing a 
bunch of water by in case someone was going to make a with­
drawal at a certain time of day, but instead schedule those things 
and the flows could vary with time of day or people scheduling for 
major withdrawals. 

But I am wondering how much that accounts for-I mean, are 
we saying that most of this 570,000 is being applied and that we 
have gone to a much higher average per acre of acre feet, some­
thing well over four; or what? 

Mr. ERICKSON. Twenty-five years ago when the districts took 
over the operation, the on-farm use averaged-for the project as a 
whole averaged between four and four-and-a-half acre feet per 
year. Today that average is between three and three-and-a-half 
acre feet per acre, about an acre foot per acre improvement. 

The per acre diversions have also declined but not as fast as the 
on-farm. So that is why you see the slopes of those improvements 
are different. And the thing that is causing it is-our operational 
scenario in the canals is causing us to carry more water to accom­
modate those on-farm systems, but both diversions and deliveries 
are improving. 

The increase in gross diversions is related to additional acres 
that have come in during the 1980's due to water service contracts, 
and also related to the diversions in the 1980's and into the 1990's 
because of the drought conditions. Just about all but about 2 years 
of the last 10 years have been above-average use years just because 
of the weather pattern, but even if you look at those years com­
pared to 25 years ago, they are better. 
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On our district, we estimate on the on-farm use, the combination 
of on-farm use and improved diversions is somewhere between 
100,000 to 150,000 acre feet per year, that if it was 25 years ago, 
we would need that much more per year right now to operate than 
what we do. 

So we think the combination of what the district has done, what 
most of the farmers have done is helping fish; that it is leaving 
water in the river that would have had to have been withdrawn if 
those improvements hadn't been made. I am not saying there can't 
be more improvements. 

Mr. DEFAZIO. Right, but back to the testimony we were trying to 
rebut earlier, the CBI testimony, where they say the acreage in­
crease is 45,000 acres. Do you agree with that? 

It says during the time span since 1985, there has been a 45,000 
acre increase in irrigated acreage and then they apply a per-acre 
figure to that to try and figure out what has happened with the 
570. 

Mr. ERICKSON. I am not familiar with the project. In my district, 
I figure it has been about 14,000 acres. 

Mr. DEFAZIO. Okay. Well, that would be useful for the record to 
see if there are more acres than the 45. But if we use their figure 
of 45, and you talked about three, three-and-a-half acre feet per 
acre, they are talking about 3. 79, which I guess would seem to be 
a fairly conservative figure and perhaps meet the sort of higher 
evaporation, hotter, dryer condition kinds we are in, that 3.79, and 
they still say that only accounts for about a quarter of the 570,000. 

Mr. ERICKSON. I can't answer that. 
Mr. DEFAZIO. I guess an uncharitable person would say, since 

you are making money on the hydro, that you don't have a strong 
incentive to decrease flows even if you could. I mean, you are mak­
ing money on what is generated off two of the, as I understand it, 
two of the--one project gets 1.65 mils per kilowatt hour for 
487,900,000 kilowatt hours produced at five of the projects. Is that 
accurate? 

Mr. ERICKSON. Yes, it is. 
Mr. DEFAZIO. And 2 mils for 28 million produced at one, which 

produces over $850,000 annually in revenue to the districts. What 
do you do with that revenue? 

Mr. ERICKSON. The majority of that revenue goes into system im­
provements. The purpose for building those power plants was when 
the debt service is done is about the time we are going to need 
some major rehab, and the reason was, we did not expect the Bu­
reau of Reclamation to be around to rehab us at that time, or be 
around in the rehab business. The intention was to have revenues 
available for rehab. 

Mr. DEFAZIO. Right. But there is a principle we talk about a lot, 
it is called "maintenance of effort." We get into it a lot around here. 

I guess if I look at the increase of $850,000 in income off those 
projects and I look at the per-acre investment in the system main­
tenance in 1989 adjusted dollars, it would appear that what is 
being required of individuals is substantially less than what was 
required in 1969. So I assume that accrues to the individual mem­
bers of the district as opposed to any greater benefit. 
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So if you are paying $30 per acre in 1989 dollars today and in 
1969 you were paying $37, and you are applying another $850,000 
of profits to it, I don't know how much below you get below the $30, 
but it seems like something, a couple of bucks maybe, or a buck. 
I don't know. 

But the point is, I really want to get at this issue because I think 
that they have aimed a dagger at you here that is-you have got 
to do a more effective job of defending yourselves. I mean, the issue 
that there is a large increase in a flow which happens to coincide, 
yes, with drought, but also to coincide with low-head hydro produc­
tion, which also coincides with profits, which also coincides with a 
continuing trend of lower per-acre investments, that is an awfully 
powerful argument that I think region-wide is going to be looked 
at a little bit skeptically since I am not a benefiting district, nor 
are the majority of my colleagues in the Northwest in benefiting 
districts, other than our consumption of the food product, but that 
comes in terms of the costs of production. But the issue is, we are 
paying the subsidy, whether it is fixed by statute or otherwise, pro­
viding the pumping for the additional water at less than 1 cent per 
kilowatt hour which is then generating power which is sold for a 
profit. Now, that is a deal most of us would like to have. 

So, I think, again I am going to ask that you look carefully at 
the allegations that are made here and account for these discrep­
ancies, the 570,000, and account for that, and, you know, begin to 
refute these things. Because it is very damaging. I don't know the 
bona fides of this organization, but I mean, this is pretty well docu­
mented and footnoted. Your answers have not gone to the heart of 
some of their arguments. 

So I would suggest that they provide that to the committee, Mr. 
Chairman, if that would be appropriate. 

Mr. MILLER. Without objection. 
[See appendix supplemental testimony.] 
Mr. DEFAZIO. Thank you. 
Mr. ERICKSON. We would be happy to. We are not diverting 

water for low-head hydro production, but we didn't realize that was 
on the agenda today and we--

Mr. DEFAZIO. I didn't either until I read this issue. I mean, this 
was pretty shocking to read, and to hear the testimony. So I mean, 
you know, I am dealing with it the same way you are, which is, 
boy, these are some real questions here that need to be answered. 

Thank you, Mr. Chairman. 
Mr. MILLER. Thank you very much for your help in this matter 

to all the Members of the panel. 
The Chair would like to make a unanimous consent request that 

the testimony of the Idaho Rivers United be put into the record 
and that the Department of Ecology for the State of Washington 
also be made part of the record, if there is no objection. 

[EDITOR'S NOTE.-See appendix.] 
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PANEL CONSISTING OF GAIL L ACHTERMAN, OREGON WATER 
RESOURCES CONGRESS, SALEM, OR; REED BENSON, COOR­
DINATOR, WATERWATCH OF OREGON, PORTLAND, OR; AND, 
SHERL L CHAPMAN, EXECUTIVE DIRECTOR, IDAHO WATER 
USERS ASSOCIATION, INC., BOISE, ID 
Mr. MILLER. The final panel will be Gail Achtennan, who is with 

the Oregon Water Resources Congress out of Salem, Oregon; Reed 
Benson is a coordinator of WaterWatch of Oregon, of Portland, Or­
egon; and Sherl Chapman, who is the Executive Director of the 
Idaho Water Users Association. 

Welcome to the committee. 
And again, I am . going to ask that you summarize and try not 

to be redundant if you can, because we are running out of time and 
I am simply going to have to leave you all here. You can stay as 
long as you want, but we are turning out the lights, but we look 
forward to your testimony. 

Ms. Achtennan, we will begin with you. 

STATEMENT OF GAIL L. ACHTERMAN 
Ms. ACHTERMAN. Mr. Chainnan, members of the committee, 

thank you for the invitation to be here today speaking on behalf 
of Oregon Water Resources Congress. 

My testimony, I believe, is available and has been submitted for 
the record, and I am simply going to skip the bulk of the written 
testimony and focus on some critical points that have come up in 
today's presentation. 

The Oregon Water Resources Congress is committed to working 
with the Bureau of Reclamation to address and resolve water 
spreading problems. We appreciate the characterization and rec­
ognition on the part of the committee of the nature of the problem 
and that there are really two different issues: One is, what is the 
nature and extent of the contract breach or statutory violation? 
And once you have determined that, what do you do about it to 
remedy the situation in the wide variety of cases that you have in 
the West? 

I think that my written testimony makes four points: First, and 
it is a point that has been made by others today, we really need 
to define what the problem is and distinguish between situations 
where there truly is a statutory violation, a breach of a project au­
thorization by Congress, and situations where there is a breach of 
a contract provision that was not mandated by law. And I think the 
remedy that is available and appropriate in those two different sit­
uations is quite different and we need to recognize that. 

Second, we believe that it is important to solve water spreading 
problems on a case-by-case basis. You have to look at the project 
authorization. You have to look at the project boundaries, you have 
to look at the contract provisions. 

It is expensive and time consuming, but case by case is the only 
way to do it. The Oregon Water Resources Congress is concerned 
that if the Bureau is going to use the Pacific Northwest Task Force 
effort as the basis for a nationwide policy, and if that policy is then 
going to be applied nationwide, the effort is beginning to look an 
awful lot like rulemaking, and if we are going to have rulemaking, 
let's do rulemaking. 
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If we are going to have case-by-case resolution of contract dis­
putes, let's have case-by-case resolution of contract disputes. But if 
it is going to be a nationwide policy, rulemak.ing needs to be fol­
lowed. 

Third, we need to look at fairness to individual landowners. I 
think that we sometimes think about the contracts as being with 
the irrigation districts and forget that the beneficial holder of the 
water right under State law and Federal law is the individual land­
owners. And many of the individual landowners involved in these 
cases, even if they had gone to excruciating efforts of investigation 
when they bought their farms, never would have had a clue that 
there was a problem on their land classification, on the boundary 
of the district, or any of these other factors. 

And I think that is the situation we find, in many instances, in 
Oregon, and we need to assure fairness and we need to assure that 
the record of contract interpretation when we are truly talking 
about contract term interpretation done by the Bureau of Reclama­
tion over many, many years is upheld. 

Finally, I think we need to make sure that we follow the State 
transfer procedures, if we are going to have change of uses, and 
recognize that whatever the solutions are, they have got to be de­
veloped in a context that if water reallocations are going to occur, 
State law procedures are going to have to be followed. 

The Oregon Water Resources Congress supports the Inspector 
General's recommendation that we need to assess the problem. We 
also really want to underscore the need for a solicitor's opinion. We 
think that members of the task force in the Northwest have asked 
for some written guidance on what the legal framework is for the 
Bureau to address these problems from the very beginning. It was 
requested by virtually all participants in the task force. The Inspec­
tor General recommends it. 

We think it is much needed and will really help facilitate a dis­
cussion of how to proceed from here, and we support the Inspector 
General's recommendation that we need to have a schedule for cur­
ing the problem and the Commissioner's statements that this is 
going to take some time to sort out. 

The one additional point that I want to make that was not ad­
dressed in my written testimony is your concern, Mr. Chairman, 
that why can't the district simply provide and report on this infor­
mation about where are there unclassified lands, where are they ir­
rigating out of boundaries? I can tell you, at least from experience 
on the ground in Oregon, that it has been difficult to determine 
what classifications the Bureau has done and what classifications 
the Bureau thinks apply. 

The Oregon Water Resources Congress, about over four years 
ago, went to the Bureau and said there seems to be a problem on 
classifications, can we work with you to get all the reclassifications 
done in Oregon? We got those reclassifications done for the districts 
with certificated water rights, yet here again, the Inspector Gen­
eral, even though those reclassifications were all approved by the 
Bureau in 1983, the Inspector General's report does not reflect 
those reclassifications. It took a lot of work to do that. 

We thought it was an important way to get ahead of the curve 
in solving this problem. And yet in every one of those districts we 
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found a lot of confusion by the Bureau itself as well as the districts 
on what the status of the classification was. 

In another instance, we had quite a bit of confusion and have 
continuing confusion on what the boundary of an irrigation district 
is. The Bureau of Reclamation seems to think that the boundary 
is a different boundary than the local circuit court records and local 
government records indicate. And so if you ask these districts: Are 
you irrigating any lands outside your boundary? Their idea of what 
their boundary is may be different from the Bureau's idea of what 
their boundary is. 

If you ask a district: Are you irrigating on any lands that haven't 
been classified by the Bureau? Again, there may be a very legiti­
mate misunderstanding between the district and the Bureau as to 
what classification has been done. 

Again, we believe that it is extremely important to address the 
problems posed by irrigation of ineligible lands. But as we work on 
the solution, we urge the Bureau and we urge Congress to recog­
nize that the problems are complex, they need to be addressed case 
by case, and that solutions have to be implemented in full accord­
ance with State water law and provide fairness to individual farm­
ers who may have benefited from these practices and paid what 
they thought was their contractual obligation in accordance with 
the terms of the existing written contract and have no idea that 
there really is a problem. 

The one final point I would like to make is the assumption of 
much of the prior discussion is that there has been a net increase 
in irrigated acres in particular districts because of water spreading 
practices. In many instances, in the Oregon districts, this isn't the 
case. 

And I want to use just one example, an example where a freeway 
went right through the middle of an irrigation district, and what 
happened in many instances there, is that the farmers who had the 
land that is now under the freeway, the water rights for those 
lands were transferred to other lands, acre-for-acre transfer, went 
through the whole formal State water right transfer procedure, no 
net increase in irrigated acres, exactly the same amount of land ir­
rigated, payments have been made under those repayment con­
tracts for that amount of land, and-but the land that the water 
rights were transferred to outside the district boundaries, the Bu­
reau-approved district boundaries, not outside the congressionally 
authorized project boundaries. 

The district, in that instance, has requested the boundary 
change. They have gone through the State boundary change proc­
ess, but in these situations where there is irrigation outside the ap­
proved district boundaries, it doesn't necessarily mean that there 
is any net increase in the total amount of irrigated acres under the 
terms of the repayment contract. 

That is all I have to say, and I will turn it over to the next wit­
ness. 

[Prepared statement of Ms. Achterman and Legal Issues Outline 
follow:] 
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Mr. Chairman and members of the Committee, thank you 

for the opportunity to testify before you on the issue of water 

spreading in Bureau of Reclamation ("Bureau") projects. I am 

here today on behalf of the oregon Water Resources congress 

("OWRC") representing irrigation districts and farmers 

throughout oregon. OWRC has been a leader in addressing and 

resolving land classification issues in all Oregon Reclamation 

districts and is an active participant in the Bureau's Pacific 

Northwest Water Spreading Task Force. 

OWRC is committed to cooperating with the Bureau and 

other interested parties to stop truly illegal use of federal 

project water. We are also committed to settling any contract 

compliance disputes between the Bureau and any districts. But 

OWRC agrees with your recent floor statement, Mr. Chairman, 

that today there is not even an accepted definition of water 

spreading and the scope of the problem will not be known for. 

quite some time. ~sional Record p. H4412 (June 14, 

1994). 

Promoting the development. controL conservation and utilization of land and water resources of the State of Oregon since 1912 
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patining the fr9blem 

Defining water spreading as the "unauthorized use of 

federally developed project facilities or water supplies on 

lands not approved by Reclamation for such use" confuses both 

the issue and possible solutions. No one can develop or agree 

upon how to solve water spreading problems without knowing the 

precise nature of the alleged contract breach or statutory 

violation. only Congress can •cure• water spreading if water 

is being used for unauthorized purposes or outside statutorily 

authorized project boundaries. In contrast, most of the water 

spreading situations identified to date involve contract 

administration and interpretation problema related to 

completing land classifications and boundary change approvals. 

These problems should be fixed administratively by the Bureau. 

Reclamation projects operate under thousands of 

separate contracts authorized by hundreds of Congressional 

statutes. The project authorizations and contracts vary 

tremendously. Some contracts do not contain a requirement that 

the Secretary of the Interior consent to changes in district 

boundaries. Other contracts qualify the boundary change 

requirement by stating that •no Substantial changes• shall be 

made in the District without the written consent of the United 

States (Tumalo Irrigation District Contract, Article 28). The 

range of approved project water uses is also wide. 

Accurately determining whether or not a breach of 

contract or a violation of project authorizing legislation has 

occurred is difficult and time consuming. For example, it took 
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the irrigation districts in the Umatilla Basin months of effort 

to review farm by farm the out-of-boundary water deliveries in 

order to determine why and how they occurred. In many cases, 

the water rights were trl•nsferred out of the district following 

formal state water right1• transfer procedures. There was no 

increase in irrigated ac1·eage. In others, the lands are within 

the exterior district boundary, described in the Bureau's own 

water right permit, yet outside of what Bureau records show the 

boundary to be. 

Irrigation districts throughout Oregon, in the Oregon 

cooperative pilot reclasE<ification project, spent an average of 

$200,000 per district to have all of the lands within the 

district reclassified by the Bureau. Again, the project took 

months of work. 

until the nature and extent of water spreading is 

defined in the context or specific contract breaches or 

statutory violations, it is impossible to develop or agree upon 

fair solutions. Clear lE•gal advice and guidance also is 

needed. OWRC and other task force members have asked for a 

written Solicitor's Opinion addressing the many legal questions 

posed by water spreading. our outline of these questions is 

attached to my testimony. We need answers to these questions 

before any strategy for solving water spreading problelllS can be 

implemented. 

case-by-Case Solutions Are Needed 

Because of the numerous contracts, project 

authorizations, and lengthy histories of contract performance 

3 
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and interpretation, remedying water spreading problems will 

require case-by-case solutions. The Bureau identiried water 

spreading, particularly railure to perrorm land 

classirications, as a aiqniricant ieeue as early aa 1983. A 

major taek rorce report on land classirication was published in 

December 1983. The Bureau recognizes that irrigation of 

technically ineligible lands occurs throughout the west and in 

many cases actions or inactions or the Bureau contributed to 

the problem. .llU •Report on Data Available and Data 

Requirements ror Analysie or the Ineligible Lands Issue• by the 

Ineliqible Lands Task Force (February 4, 1985). In ract, the 

Department or the Interior characterized irriqation or 

unclassified, nonirrigabla or noncontractad lands as •a 

lonqstandinq practice throuqhout the Bureau• in 1985. 

The ract that the Bureau had a major role in creatinq 

the problem does not mean that solvinq it should continue to be 

ignored. Nonetheless, solutions will have to be tailored not 

only to speciric project authorizations and contracts, but also 

to the BUreau's course of action over many years. In oreqon, 

irriqation districts seekinq Bureau approval of boundary chanqa 

request& were told as late as 1989 that rather than raquestinq 

approval of individual boundary chanqas for inclusions and 

exclusions, approval or the State Water Reeources Department 

rinal proof survey maps, when they were completed, would 

suffice for approval or all prior inclusions and exclusions 

made by the district. The state process ortan takas years. 

Should districts who followed the Bureau's instructions and 
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delayed submitting parcel by parcel boundary change requests 

now be penalized? 

The Regional Director advised at least one irrigation 

district in writing that wthe total repayment required rrom the 

District will not be increasedw unless the service area ended 

up exceeding a specified acreage. Should the Bureau now be 

able to insist on contract repricing as a condition or 

approving boundary cbanges? 

OWRC believes c:arerul review and analysis ot these 

issues and past Bureau representations and authorizations in 

individual cases must be considered betore any conditions can 

or should be imposed on l~esolving alleged breacbes. 

The drart watel~ spreading policy now under 

consideration by the Paci fic Northwest Task Force and the 

Bureau's apparent intent to use the Paciric Northwest policy as 

the basis tor west-wide resolution ot all water spreading 

problems greatly concernr; OWRC. If the Bureau chooses to adopt 

a uniform policy for solving all alleged cases ot water 

spreading (with predetermined settlement conditions), rather 

than ~ollowinq a case-by-·case approacb, the Bureau should 

follow rormal rulemaking procedures and prepare a programmatic 

environmental impact statcement to analyze any proposed rules. 

Actions in any individual dispute should be delayed until rules 

are in place, rather than applying a national policy on a case­

by-case basis without the' benefit of rulemakinq. 

5 
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Foi;ness is critical 

Water spreading problema occur in most instances 

because of the individual initiative of landowners to improve 

their irrigation practices. Often technically ineligible lands 

ore irrigated as a result of voter conservation projects 

financed by the u.s. Department of Agriculture or the Bureau of 

Reclamation itself, sucb as where fields have been converted 

from gravity flov irrigation to sprinklers or where canals have 

been replaced by pressurized pipes. Buyers of these irrigated 

farms have no vay of knowing that portions of their fields vera 

not classified or that the Bureau had never approved a boundary 

change 111de by the local irrigation district. They bought the 

farm and they have paid the billa for the water they received 

from the district. The district in turn bas paid the Bureau. 

Any policy vhicb penalizes unsuspecting landowners vith no 

notice that any problem exists by drying up their farm land or 

forcing them to reduce their voter use is simply unacceptable. 

Individual farmers and irrigation districts have long 

relied on assurances given to them by the Bureau regarding hov 

to administer the contracts and the extent of authorized uses. 

In the past, vhen districts expressed fears that contract 

provisions were unclear or that the Bureau or congress might be 

arbitrary in setting contract prices, the courts and Congress 

dismissed their worries. Then Representative Albert Gore, Sr., 

in 1947 addressed district trepidations stating: 

"I cannot conceive of a government 
that would spend $384 million building one 
of the great recl1111ation-irrigation 
projects of the world and suddenly because 
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some evil aqant of Government had qotten 
into a bureau, turninq its back upon a 
people who had been benefited by it and who 
in turn had qreatly benefited the nation by 
production of foodstuffs and wealth. I 
just do not conceive of the United States 
as beinq that kind ***·" 

Hearinqs before the Subcommittee of the House Committee on 

Appropriations on the Interior Department Appropriations Bill 

for 1948, 80th Conqress, 1st Session, 737. The Supreme Court 

aqreed in Iyanboe Irrigation pistrict y. McCracken, 357 US 275 

(1958), statinq "[I]t seems farfetched to foresee the Federal 

Government •turninq its beck upon a people who had been 

benefited by it' (citinq then Senator Gore) and allowinq their 

lands to revert to deser1:. The prospect is too improbable to 

fiqure in our decision." Times may chanqe, but fundamental 

principals of fairness and reliance do not. 

State L§w Requirements Must Be Met 

Those most anxious to solve the water spreadinq 

probla. apparently operate on the assumption that water now 

delivered to ineliqible lands miqht be reallocated to other 

purposes, such as instrenm flows. This is simply an unfounded 

assumption in many weste~~ states. curtailment of irrigation 

to lands cu=ently ineli~Jible for i=iqation use, by itself, 

will not result in any Wflter beinq reallocated to instream 

uses. In many irriqation districts, cu=ent water riqht 

holders are not receiving the full duty of water to which they 

are entitled. These lands within district boundaries and lonq 

classified as irriqable are entitled to receive their full 

delivery of duty, particularly when projects have bean 
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irriqation purposes. The water now qoinq to ineliqible lands 

would be delivered in many states to other farmers within the 

irriqation district. This is certainly the case in Oreqon. 

The Bureau's water riqhts are established under state 

water law. state laws throuqhout the western United States 

require a water riqht holder to apply for a chanqe of use 

before an irriqation water riqht can be chanqed to an instream 

flow riqht. This requires approval of a transfer application 

by the state water Resources Department or a State Enqineer. 

In many western states, such chanqes cannot be made unless the 

state finds that the chanqe in use will cause no injury to 

existinq water users. If the ineliqible lands have state water 

riqhts (and most do) and the Bureau proposes to transfer those 

water riqhts to instream uses, the owner of the ineliqible 

lands could block the Bureau's chanqe in use application. 

The Bureau has repeatedly stated its intention to 

comply with state law in implementinq any solutions to water 

spreadinq problems. Conqress and the courts require the Bureau 

to follow state water law. Irriqation districts and farmers 

may well be willinq to cooperate in such transfers and water 

reallocations if their ability to continue farminq is 

protected. If, however, a policy is adopted and implemented 

which ignores the beneficial interests of individual farmers in 

the state water rights appurtenant to their land, it cannot be 

implemented successfully. 

The Oregon Water Resources Congress agrees that 

contract compliance is important. OWRC led the nation in a 
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~el reclassification project to assure that all districts in 

Oregon did have properly classified lands. The Bureau approved 

these reclassifications in 1993. OWRC also agrees that it is 

critically important to stop flagrant intentional instances of 

water theft from federal facilities and unlawful expansion of 

irrigated acres without payment to the federal government. But 

the water spreading problem has developed over many decades. 

The problem needs to be evaluated and defined on a case-by­

case basis considering project authorizations, contract 

provisions, and years of Bureau contract administration. Water 

spreading solutions must be implemented in full accordance with 

state water law and will require fairness to individual farmers 

who have long benefited from and paid for federal project water 

used on their lands. 

Thank you for the opportunity to speak today. The 

Oregon Water Resources Congress and I look forward to working 

with you on the development of a fair solution to water 

spreading problems in Oregon and throughout the west. 
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OREGON WATER RESOURCES CONGRESS 
LEGAL ISSUES OUTLINE 

WATER SPREADING TASK FORCE 

1. Nature of Problem. 

Given the definition of water spreadinq developed by the 
task force, how does each type of water spreadinq fail to 
comply with applicable laws or contracts? 

~: Confusion about the nature of water spreadinq and 
how it arquably violates laws or contracts has caused 
misunderstandinqs in task force discussions. No one can 
develop or aqree upon how to solve the water spreadinq 
problem without knowinq the nature of the different types 
of alleqed violations. We believe each type of water 
spreadinq should be described clearly followed by an 
explanation of the nature of the alleqed violation. 
Examples are: 

a. Use outside project boundaries that violates project 
authorization leqislation. 

b. Use outside district boundary that does not violate 
project authorization leqislation but that is a 
breach of contract for failure to obtain prior Bureau 
of Reclamation (BOR) approval. 

c. Use within a district boundary on unclassified land 
that violates the statutory requirement that lands 
receivinq project water be classified as irriqable. 

d. Use on lands without a state water riqht that 
violates state law. 

e. Use for purposes not allowed in contract that is a 
breach of contract and possible violation of state 
water law. 

Other cateqories of water spreadinq have been identified 
and should be addressed. 

2. Past BQR Fractices and LeaAl Analysis. 

Once the nature of the problem is specifically identified 
several issues arise reqardinq past BOR practices in 
administerinq various contract provisions and past 
Solicitor's Office opinions on the law applicable to 
various water spreadinq pr~ctices. Specific questions 
include: 

84-979 0 - 94 - 8 
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a. What actions has the Bureau historically taken to 
approve or consent to changes in an irrigation 
district's boundaries or to deliveries of water 
outside those boundaries? How have those actions 
been evidenced historically (by letter to the 
district, by memorandum to the file, or by some other 
method)? 

b. What standaz·ds and criteria has the BOR historically 
applied when reviewing and approving requests for 
inclusion or exclusion of land fro. irrigation 
distri~ boundaries? 

c. What is the legal basis for the standard BOR contract 
provision requiring approval of boundary changes? 

d. Given the various contract terms and provisions 
regarding boundary changes, land classification, and 
authorized use of project water, what is the extent 
of the Bureau's discretion in approvinq requests for 
boundary changes, changes in use, land 
reclassification or other matters? 

e. What is the purpose of the land classification 
requirement in the statutes and in specific 
contracts? 

3. Pr9ceduns for Correctign gf Cgmpliance Problems. 

Assuming that water spreading is occurring in violation of 
applicable laws or contracts, it is next necessary to 
address the leqal requirements the Bureau must meet in 
correcting the problem. Legal questions aasociated with 
this issue include: 

a. What National Environmental Policy Act requirements 
liUSt be .. t? 

b. Is consultation under Section 7 of the Endangered 
Species Act necessary? 

c. How does the Fish and Wildlife coordination Act 
apply? 

d. What notice, if any, must be provided to affected 
irrigation districts and farmers of the nature of the 
violation? 

e. Do any other consultation or procedural requirements 
exist? 

4. Authority to Renegotiate Contract 
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gr Qtbervise Cgnditign Apprgyal. 

Assuming that the Bureau decides to correct any past 
compliance problem and meets all of the procedural 
requirements for doing so, additional questions arise 
regarding the Bureau's authority to renegotiate contract 
terms or otherwise condition approval of boundary changes 
or land reclassifications. Specific questions include: 

a. Can the Bureau impose conditions on any approval of a 
boundary change request, assignment request or 
reclassification? If so, what is the legal basis for 
this asserted authority. 

b. Does the Bureau consider a request for inclusion of 
additional lands or a request for classification of 
lands within project boundaries to be a request for 
additional benefits under the Reclamation Reform Act 
even if no additional water is used? 

c. Does the Bureau believe a new contract is needed with 
the district to provide water to new lands included 
within district boundaries, or does the Bureau 
believe an amendment to the existing contract is 
required? 

d. What is the legal basis for requiring any mitigation 
as a condition of approving boundary changes or 
reclassifying lands? 

e. What i~ the nature and extent of the BOR's obligation 
to assume . that any reallocation of project water will 
not impair the efficiency of the project? Be 
detrimental to project irrigation service? Not 
impair the rights of any prior appropriator? 

f. Is public notice and opportunity for comment required 
before any proposed contract amendment? 

s. Nature gf Remedies. 

Assuming that there has been a failure to comply with 
applicable laws or contracts, the nature of remedies 
available to the Bureau for breach of the contract or 
violation of the statute must be addressed. Legal issues 
include: 

a. Does the Bureau believe it has the authority to 
impose retrQ?~tive charq~~ f~~ ~~~e~ used on 
inelig~.~e lands it the district delivering the water 
use~ no more water than it was contractually allowed 
to and paid for the full amount of water used? 
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b. What authority do .. the Bureau have to reallocate 
water withheld from irriqation district. to correct 
water apreadinq to other uses? Would the Bureau be 
required to comply with state law requirements 
reqardinq chanqes in the nature of use and place of 
use? What if the instream use to which the water is 
reallocated is not an authorized project purpose. 

c. If a contract requires an irriqation district to 
obtain the Bureau's approval before chanqinq ita 
boundaries or deliverinq water outside its 
boundaries, what does the Bureau believe its remedies 
to be if the irriqation district acts without 
obtaininq such approval? Does the Bureau believe 
that it can enjoin deliveries to these lands even if 
the landowners are capable of and have made all 
payments to the district for the water? Does the 
Bureau believe that it can enjoin such deliveries 
without showinq irreparable harm arisinq from a 
breach of the contract by the irriqation district? 
Because any damaqes caused by such breach of contract 
could be recovered in an action at law, does the 
Bureau have an injunctive remedy for breach of 
contract? 

d. If unproductive lands are excluded from a project, 
does a landowner have a riqht to restore them under 
43 USC 1 423? Is the BOR required to offer any water 
used on such lands to other water users on the 
project pursuant to a preference riqht or on a rental 
basis? 

e. Is the approval of the affected irriqation district 
required under 43 USC 1 521 before surplus water can 
be provided for any nonirriqation purpose? 

f. Can a contract be amended unilaterally by the BOR 
without the contract holder requestinq an amendment? 
43 usc I 423d. 

6. Ayoiloble Defenses. 

Assuminq that there has been a failure to comply with 
applicable lows or contracts and the Bureau decides to 
correct the problem, what defenses are available to 
irriqation districts and other water users to resist any 
Bureau r~quested contract modifications or mitiqation 
measures? Leqal issues arisinq here include: 

a. 1:'£ the Bureau accepted tull repayment of contract 
obliqations by a particular land owner (~r lands 
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lying outside the boundaries of an irrigation 
district, is the Bureau deemed to have approved the 
out of boundary delivery? 

b. If the Bureau had written or public notice of a 
transfer application or water right application for 
delivery of project water to lands outside the 
boundary of a district or to unclassified lands, is 
the Bureau deemed to have given its consent to the 
delivery of water to those lands? 
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RE: RESPONSE TO INSPECTOR GENERAL'S REPORT REGARDING 
"WATER USE PRAcnCES ON BUREAU OF RECLAMATION PROJECTS" 

BAKER VALLEY IRR!GAT!OH DISTRICT 
The IG'a report ldentlfiel13,000 IICr8S aa water spreadklg. Reclamation reclaaalfied the lands 
In 1988, but a final report has not yet been wrtllen. 

The addtlonal acres were approved by Reclamation for supplemenlal, lntenupllble irrigalion 
from IIDred water, following the dewlapment of Phllllplll..aks Re~eMIIr. An August 1989letlllr 
from Reclamation to the S1alll of Oregon WtllBr Relourcea Depanment atated 111at "We 
(Rec:lamallon) have collaboratad whh the Olalrtct to enable the Olalrtct to p10vlcle wtllBr ...nee 
., u:lllionallandll from Phllllplllake whlll walllr Ia I.V1IIIable In - of the needl of the 
original ...nee ..._ We are aware of, and have no objec;tlon to. the Dlalrlct'a Wldllr ~ 
appllcllllon tor 11-. addtlonal lands .• 

A requelllor boundaly changes has been In place IInce 1982, 14 yeara ago. A IDIBI of 3,900 
&alii olllllde the clstrict boundaries are to be added to the dlltrict aa agreed earlier by 
Reclamation. The district feaiB It has responded In good faith to a1 of lhe requen made by 
Raclamallon, but to dale the dil1rict haa been unable to reach cloaure on the lllulllon, lnvtng 
water llll4lnl at risk tor almoll14 years alnce 1ha IUJII)Iernentll acreage waa accommodated 
by Reclllnallon. The district hal considerable documentation of communlcatlonl relevant to 
Reclamation asaertiona. 

OwyHEE IRRIGATION PROJECT 

The IG's repon lndlca1881hat there Is 4,299 acraa of wtllBr spreedlng wllhln the project. 3,722 
acr• whhln the Owyhee Irrigation Dlstric:t and rn acrea whhln the Ridgeview lrrigallon 
District. Theile numbers correspond to reclaaalfied lands Identified In the dls1rlct's June 1993 
recl811ification report. 

The Owyhee Project haa authorization to p10vlcle wtllBr lor 124,000 acres. This lnclud881daho 
and Oregon lands, dillided among a number of p10jects. The Owyhee 1.0. Is pan of lhls 
project, lrrigallng 67,083 acres. The project reoords do not divide the water Ull4l among the 
districls within the project, but alloc:ate a total sum of acres to be irrigated within the full 
project. That limitation has not been reached. 

The chtrict requestlld a boundary change for approximately 150 acres in 1989. It was verbally 
approved, but documentation has not been co•ted. The remainder of the reclassified lands 
are within lhe existing boundaries. The district has state water rights lor project lands irrlga1ed. 

Promoting the development. control. conservation end utilization of lend a nd .......ater resources of the Sta te of Oregon since 1912 
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Oregon Remapping & 
Reclassification Project 

OWRC is a national leader on reclassification 

FAX (503) 371-4926 

The Oregon Water Resources Congress led the nation in a model reclassification 
project to assure all irrigation districts in Oregon had properly classified lands. 

House Bill3111 was passed by the Oregon Legislature in 1993 to allow districts, at 
their cost, to remap their water rights and provide that record to the Oregon Water 
Resources Department to update water right records and to bring current thousands 
of transfers in the Department's backlog. 

Districts each spent on average $200,000 on this project in technical services, reclassi­
fication procedure costs and staff time. The districts in almost every case hired a fly­
over of their irrigated lands. Then an engineer transposed water rights onto tax lot 
maps. Finally, a script of all of the legal descriptions was prepared to support 
individual section maps. 

Early in the process, districts with federal water interests paid special attention to 
reclassify Class 6 lands to upgrade them to categories that qualify for inclusion in 
federal water project boundaries. 

In coordination with the Commissioner of the Bureau of Reclamation, OWRC set up 
an Oregon Demonstration Project to complete the reclassification project. A retired 
Reclamation technician assisted OWRC and coordinated directly with the Bureau. 

Boundary change requests have been pending from two to 14 years. Special legisla­
tion was required to be passed in Oregon in 1993 to accommodate long delays in 
federal approval of requested boundary changes. 

Prornotina the development controL conservation and utilization of land and "WOter resources of the State of Oregon since 1912 
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VALE IRRIGAllON DISTRICT 

The IG's report ldenllftes 2,906 acres of wal8r spreading. This Is lhe number of acres 
ldenllftedin the June 1993 I8Ciasslficalion report prepared for the district. 

The project area consisls of about 35,000 acres. The distrtct eurrenlly serves 34,993 acres, 
within 1111 limitation, with appnMid 81818 W818r righl8. 

The Reclamation contract for lhe Vale P!oject 111pu'- lhe district •may, for purpo18S of 
assesamenta and matten1 of 1111 own lnl8mal anlnll1rallon, make adjuatrnen18 In lhe ln1gable 
area from 1lme klllme, so long aslhe IDtllllrrigable acreage does not exceecllhe maximum 
lntgable area provided in the comr.:t" (contract an1c1e 13). 

In 1964, additional S1orage was provided by lhe district's oonSIIUCIIon of a dam at Bully Creak 
Reservoir, In cooperation with Reclamation. This project provided for addlllonal lrrigalion of 
2,993 aaes. These acres arelnl8rlpersed within lhe projecllands,ICatl818d over original farm 
unllll. There are only 3!5 acres OU18Ide lhe dl8lllcl boundary, for which lhe dill1rlct hal 
requ8818d approval for inclusion. 

CRESCENt LAKE DAM • TUMALO IRRIGAT!QN DISTRICT 

The IG's report describes 1 ,485 acres of wal8r spreading. These are lhe seme acres 
ldenllfteclln lhe completed reclassification report of June 1993. 

The original dstrlct boundaries cover more than 45,000 acres, but only 8,260 acres are 
eurrenlly Irrigated within a service area of 25,000 acres, Hmltad by available wal8r supply. 

Distrtct Boundaries: The dstrlct has not reque818d a boundary change as 1111 records Indicate 
lhat aH of lhe lands eervecl by lhe district are within lhe existing boundaries. AI Irrigated lands 
have 8A)IOYIId state wal8r rights. 

The dlstl1c:t has several sources of water supply. A 1954 Reclamation contract for rehab of 
Crescent l..ak8 Dam would limit lhe ldentlllcallon of W818r spreading kl only lhose dlslrict lands 
receiving supplemental rights from lhe reservoir. The delivery systllm rehab of lhe mid 1960s, 
Is an R & B (rehabllltslion and betlannent) klan which would not relate to lhe wal8r spreading 
Issue. The district needs 10 Identify which reclassified lands are subject mille two different 
contracts, one bued on federal title and the other a loan on the dla1rlct ownedll)'lltllm-

DESCHUTES PRQJECT • NORTH UNIT IRRtr.AJ!QN DISTRICT 

The IG's report Indicates 9,840 acres of W818r &p'eading. A 1Dtal of 1 ,040 acres of land was 
reclassified, according to the June 1993 report. A 1982 Reclamation report ldentles 
approximatately 8,800 acres of [report language cited] "typical water spreading-lhe district 
pumps Crooked River Project return flows from lhe Crooked River to supplement supplies from 
the Deschutes Project Sklrage I'IIServolrs." These lands haw been Irrigated lor 25 years, with 
substantial investment on lhe par1 of water users 10 reclaim lhe arid lands. 

The amount indical8cl in the IG's report Includes the 8,800 acres from CIOOked River plus the 
1 ,040 reclassified acres. The reclassified lands ware lhose related 10 lhe Crooked River 
division and are lherefore double counl8d. 

There are no wal8r righiS served outside lhe district boundaries. All lands Irrigated have stal8 
approved water rights. 

UMAllLLA PRQJECT: WEST EXTENSION. STANFIELD. WESTLAND. AND HERMISTON 
IRRIGAllON DISTRICTS 
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The IG's report Identifies 17,565 acres of water spreading. This figure results from the June 
1993 reclasslflcallon doc:umenl!l for each distriCt and from the SQOplng documenl!l prepared 
by Reclamallon In 1993. The full explanation of the acreage Involved Is provided on the 
attached table from the Bureau's scoplng notice. The cluslflcatlon report Identifies 16,821.3 
acres as reclassified. The Umatilla Project Includes 4 Irrigation districts. 

Section 208 of the Umatilla Basin Project Act of Oclober 28, 1988, provided that the 
boundaries of the Umatilla Project Irrigation dislricls may be modified, upon approval of the 
Secrelaty of the lnlllrior, 1D Include such lands that received Irrigation water service from those 
dlslricls prior 1D Oclober 1, 1988. This acreage was Included In all the calculations of acreage 
available for the ater rights exchange with the districts 1D provide for lnstrearn flows. 

A signed agreement among the UmatiUa Tribes, the districts, WaterWatch of Oregon and 
Reclamation negotiated In order ID obtain the key state water right 1D Implement the 1988 Act 
commits the Bureau 1D continue water deliveries 1D the out of boundary lands while the districts 
complete the boundary change procedure. 

All lands Irrigated are within the original Umatil a Project boundaries. Approximately 2,500 
acres of irrigable land in one district have been relocated due ID the construction of the John 
Day Darn and the resulting pool. Water rlghl!l and lrrigable lands In various districts were 
transferred under formal state procsdures when an interstate freeway displaced the original 
lands. 
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STATEMENT OF REED BENSON 

Mr. MILLER. Mr. Benson. 
Mr. BENSON. Thank you, Mr. Chainnan, Mr. DeFazio. 
My name is Reed Benson and I coordinate the Umatilla Basin 

project for WaterWatch of Oregon. WaterWatch is a nonprofit envi­
ronmental group that works at the State and Federal levels to pro­
tect in-stream flows throughout Oregon. WaterWatch has worked 
extensively on the issue of water spreading for several years and 
we are very pleased to have the opportunity to testify before this 
committee. 

We have a written statement that we have provided for the 
record. 

WaterWatch first learned about water spreading in the Umatilla 
River Basin of Northeastern Oregon. Earlier today, you heard a 
pretty solid history of Umatilla Basin water spreading and at­
tempts to resolve it from Chainnan Minthorn of the Confederated 
Tribes of the Umatilla Indian Reservation, so I won't provide a lot 
more details about the Umatilla, but I do wish to make a couple 
of points to distinguish it from what has been said earlier today. 

First of all, the kinds of water spreading that has been happen­
ing in the Umatilla are very different from the sort of incidental 
Class 6 within-boundaries sorts of actions that have led to water 
spreading in the Columbia Basin Project. These are, by and large, 
movements of water outside of Federally approved district bound­
aries contrary to specific provisions in the irrigation district con­
tracts. 

Second, there are a number of ways that this has happened. Gail 
has outlined some of the more benign of those ways. 

There have also been some considerably less benign ways in 
which water spreading has taken place, including the situation 
where one district took water that had been conserved through 
some changes in their irrigation technology, took that conserved 
water and sold it to an irrigation district that had neither a State 
water right nor a Federal contract to take it, and that sale was 
made in spite of a specific provision in that district's contract pro­
hibiting that kind of sale. So there are a wide range of ways that 
this kind of activity has taken place. 

WaterWatch got involved in the Umatilla Basin because we got 
concerned that illegal water use was going to undercut the 
Umatilla Project exchange that Chainnan Minthorn talked about, 
and prevent the restoration of in-stream flows in the Umatilla. 
That is why we blew the whistle on water spreading in the 
Umatilla Basin and demanded that Reclamation enforce the law. I 
will say a little bit more later on the Umatilla. 

Looking more broadly at water spreading, why is it a problem? 
If you set aside the repayment issues that were discussed at length 
on the previous panel, we would really identify three things: 

First of all, it is not legal. It violates Federal contracts, Federal 
reclamation law, project authorizing legislation, and/or State law. 
WaterWatch believes that those who use water, a public resource, 
should have to play by the rules, and that the State and Federal 
water resource management agencies should enforce those rules. 
That is fundamental. 
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Second, water spreading can adversely affect the quality, quan­
tity and timing of irrigation return flows. We all like to think of 
water conservation as being a good thing, but when conserved 
water is spread to additional lands for irrigation, the result can 
hurt stream flows. 

Moreover, since Reclamation must assess the potential for toxic 
or hazardous return flows as it classifies lands for irrigation, the 
use of water on unauthorized lands raises the risk of major water 
g:uality problems such as occurred at Kesterson National Wildlife 
Refuge. This was talked about in the IG report but not mentioned 
earlier today. 

Third, illegal water use is intolerable given the current state of 
western rivers and fisheries. In the Pacific northwest, Salmon and 
steelhead are seriously in decline, along with many species of resi­
dent fish. Fish need plenty plenty of high-quality water for spawn­
ing, migration, rearing and just plain survival. Some or all of the 
illegally spread water can be kept in-stream; it could improve some 
vital habitat for salmon and other imperiled fish. The Interior De­
partment IG report suggests that. 

The draft Snake River Salmon Recovery Plan recommended that 
the Bureau investigate water spreading in the Snake Basin. The 
National Marine Fisheries has expressed real strong concern over 
the Umatilla Basin district's proposed boundary expansion. 

It is important to note, however, that stopping water spreading 
won't automatically improve stream flows. Illegal water use must 
stop, but in addition, water that has been illegally used must be 
dedicated to in-stream uses. 

WaterWatch believes that a contractor who has used water in 
violation of the terms of the contract or law should lose their rights 
to that water. Reclamation should take control of that water, re­
allocate it to meet in-stream needs where they exist and ensure 
that water is legally protected in-stream. 

Our written statement provides more details on WaterWatch's 
suggested approach. 

Obviously, not everyone sees water spreading as we do. That is 
one reason why we have tried to approach the issue by dealing di­
rectly and constructively with irrigators and other interested par­
ties. We encourage the Bureau to set up a broad-based task force 
in the Northwest to look at water spreading, and we have been an 
active participant on that task force. 

We hope it will help the Bureau approach water spreading in a 
way that not only complies with the law, but also meets the needs 
of all the key interests who care about this issue. 

WaterWatch has also worked hard to negotiate solutions to our 
disputes in the Umatilla Basin. We have been talking with the 
Confederated Tribes, the irrigation districts, the Bureau and some­
times the State. It hasn't been easy, but we did enter into signed 
agreements in 1992 and reached agreement in principle in water 
use in 1994, which again, Chairman Minthorn talked about this 
morning. Unfortunately, we weren't able to close this year's deal, 
but I hope anyway that we are all committed to keep talking. 

To its credit, the Bureau has finally decided that it needs to do 
something about water spreading in the Umatilla Basin, regardless 
of what the other parties are able to come up with. The Bureau has 
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taken some very important positions in the Umatilla, and I will 
mention just four points real quickly: 

First, it is stated that lands not covered by contracts cannot re­
ceive project water, and last year, it ordered one district to stop de­
livering water to unauthorized lands. 

Second, and this is very important, the Bureau has said that the 
districts cannot rely on continued deliveries of water they have 
used in violation of their contracts. 

Third, it has told the districts that they must prepare a full En­
vironmental Impact Statement before they can expand their bound­
aries. 

Fourth, Reclamation has said that in boundary expansion proc­
ess, it will give primary consideration to ensuring that fish needs 
are met. 

If Reclamation takes those positions and makes them stick, not 
just in the Umatilla but westwide, then it will really show that it 
has evolved from the Bureau of Dams. If it can enforce its laws in 
contracts and provide benefits for in-stream flows, Reclamation will 
show that it has become an agency which can manage the waters 
of the West for the benefit of the public. 

Thank you. 
[Prepared statement of Mr. Benson follows:] 
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STATEMENT OF WATERWATCH OF OREGON 
BEFORE THE U.S. HOUSE NATURAL RESOURCES COMMITrEE 

OVERSIGHT AND INVESTIGATIONS SUBCOMMriTEE 

HEARING ON RECLAMATION PROJECT WATER SPREADING 

JULY 19, 1994 

WaterWatch of Oregon is pleased to offer testimony to this subcommittee on the subject 

of water spreading--the use of federal project water on lands, or for purposes, not authorized 

by the Bureau of Reclamation. WaterWatch is a nonprofit environmental group which works 

at the state and federal levels to restore and protect streamflows throughout Oregon. 

Water spreading is a major issue in the Pacific Northwest. A 1983 Bureau report 

estimated that water was being spread on about 440,000 acres in the region. Even that estimate 

may be low, however, since no one really knows how big the problem is. The Bureau simply 

has not done much to uncover illegal water use, and has done even less to stop it. 

Reclamation officials at both the regional and national levels are finally getting serious 

about ending water spreading. The Bureau faces heated opposition, however, from irrigators 

and others who defend the status quo. Any actions the Bureau takes to address water spreading 

will be very contentious. 

In the Northwest, however, the water spreading debate is taking place within an even 

larger controversy . Throughout the region, fish populations are in extreme peril. Many stocks 

of salmon and other anadromous fish are either listed under the Endangered Species Act or are 

being considered for listing. Resident fish, from trout to suckers, are also in serious decline. 

The crash of these fisheries has been devastating to the communities that depend on them, from 

fishing towns on the coast to Indian Nations east of the Cascades. 
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The significance of the Northwest's salmon and steelhead runs, however, extends far 

beyond economics. These fish were the basis of the local indigenous culture, and in many ways 

these fish remain the defining feature of the region. Still, they are vanishing. Virtually 

everyone seems to agree that we should take swift and serious action to save and restore the fish. 

The question is, what can be done? 

We must begin by recognizing that fish need water. The point may seem obvious, but 

it seems to be generally ignored. Recently, however, two Oregon studies have confirmed the 

importance of streamflows for anadromous fish . The Confederated Tribes of the Umatilla Indian 

Reservation and the Center for the Study of the Environment (CSE) both have established a 

strong positive relationship between river flows and returns of anadromous fish two to four years 

later. These separate studies involving two different rivers and two different species both show 

that as streamflows go, so go fish. CSE director Daniel Botkin was recently quoted in the 

Oregonian as saying that the clear lesson of his study "is do everything you can to raise 

minimum flows." 

It is in this context that we consider large-scale spreading of Reclamation project water 

in the Northwest. WaterWatch and other environmentalists believe that the Bureau should 

consider the illegally used water as a potential source of streamflows badly needed for fish. The 

draft recovery plan for the listed stocks of Snake River salmon took the same position: "The 

BOR should correct undocumented or illegal water diversions in the Snake River Basin. This 

should include an investigation of unauthorized uses of water such as 'water spreading' ." 

WaterWatch commends the Chairman and the subcommittee on holding hearings on this 

important issue. We offer the following views on the water spreading problem and the 

2 
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difficulties Reclamation will face in solving it. We also suggest a set of principles Reclamation 

should follow in ending water spreading and providing public benefits in western rivers. 

What is water soreadin~ and how has it happened? 

Water spreading is the use of Reclamation project water on lands not authorized by the 

Bureau for such use. Project water is water developed under a federal irrigation project, or 

diverted or delivered through facilities built by Reclamation. Lands may be unauthorized to 

receive water because of (I) limitations of the legislation authorizing the federal project, (2) 

requirements of the water user's contract with the Bureau, (3) the statutory requirement that 

lands be classified by the Bureau as irrigable, or ( 4) requirements of state water law. The 

application of federal water contrary to one or more of these restrictions is water spreading. 

To put it simply and broadly, water spreading has happened because irrigators have 

applied water to lands not authorized to receive it, and Reclamation has not enforced the 

requirements of federal statutes and contracts. Each individual case of water spreading, 

however, has its own cause(s). A recent Commissioner of Reclamation described some of the 

practices that have resulted in water spreading: 

Frequently, projects formulated for gravity flood irrigation from open unlined ditches 
have been converted over time to lined ditches, pipe laterals, and water-saving sprinkler 
technologies. Thus, conserved water becomes available to serve additional lands on the 
fringes of the project or within project and district boundaries. The application of such 
conserved water and uncontrolled waste water to ineligible lands is sometimes a 
knowledgeable, willful violation of Stated [sic] water rights, project authorizations, and 
water service or repayment contracts. 

In other cases, water has been spread to lands classified as unirrigable which are adjacent to or 

surrounded by irrigable land. 

3 
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Why js water SPreading problematic? 

As described above, water spreading violates federal contracts, federal statutes, state 

water law, or some combination of the three. It is not simply a legal problem, however. It also 

may harm both the federal treasury and the environment. 

Repayment problems. By applying water to unauthorized lands, water users may pay 

less money to the Bureau than they rightly owe. Reclamation repayment contracts require water 

users to repay the federal government's costs of construction, operations and maintenance in 

regular installments. Since the 1939 Reclamation Project Act, the amount of these installments 

has been tied to water users' ability to pay. Many repayment contracts specifically link these 

annual installments to a particular irrigated acreage within the contracting district. Where users 

apply water to additional lands without the Bureau's approval, their payments may be smaller 

than they should be. If the Bureau were to approve irrigation of new lands, it could change the 

basis of repayment so as to increase the annual installments and reduce the amount lost to the 

government on zero-interest loans. 

Reclamation has recognized that it is losing money because of water spreading, but it has 

never estimated the extent of the loss. Reclamation official Phillip Doe, however, offered a 

ballpark figure in 1992 during his whistle-blowing Congressional testimony: 

If we may assume that 1,000,000 acres are receiving water illegally because of the lack 
of a proper contract, then we can also come, through other calculations, to some 
approximation of the dollar value of the abuse. For instance, assume that each acre, on 
average, carries a water duty or need of 3 acre-feet and that the water, on average, 
carries a price tag of $5 per acre-foot. Under these assumptions, the American public 
is losing $15 million a year in recoverable costs, all as a result of the deliberate dithering 
of the managing federal agency. 

4 
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Environmental problems. Water spreading also raises two distinct environmental issues. 

The first relates to the effect of individual cases of water spreading: an irrigator who spreads 

water may alter the quantity , quality and timing of return flows to the detriment of local streams 

and rivers. The second issue arises from the cumulative effects of water spreading on the rivers 

and streams of the West. 

Individual cases of water spreading may harm the environment by diminishing the 

quantity of irrigation return flows. If an irrigator takes measures that reduce her seepage losses, 

and then uses the water saved to irrigate more land, her consumption will increase and return 

flows will decrease. If she moves water from lands near a river to lands much more distant, 

return flows to the river could be diminished or significantly delayed. In other words, water 

conservation measures that lead to water spreading can actually !w:m streamflows. 

The use of water on unauthorized lands also may contribute to impaired water quality. 

Irrigation has created water quality problems in many parts of the West (most notably Kesterson 

National Wildlife Refuge) because return flows carry salts, heavy metals and other contaminants. 

When the Bureau classifies a parcel of land, it determines whether irrigation of that parcel will 

cause such problems. Thus, when an irrigator spreads water to unclassified lands, she increases 

the risk that return flows from those lands will adversely affect surface and ground water 

quality. 

The major environmental controversy over water spreading, however, involves its 

cumulative effects on the rivers of the West. As explained above, project water is being used 

illegally on vast areas of land at a time when many salmonid fish stocks are sliding toward 

extinction in the Northwest, due in part to low flows in rivers and streams. The collapse of 

5 
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these stocks has had particularly severe effects on Native American tribes, whose economy, 

culture and religion center around salmon. These circumstances have led Northwest 

environmentalists and tribal representatives to call for an end to water spreading and a 

reallocation of illegally used water. If this unlawfully used water could be kept in stream, 

Western rivers would have better fish and wildlife habitat, recreational opportunities, and water 

quality. 

What has Reclamation done about water spreading Westwide? 

Reclamation recognized in a 1983 report that federal water was being spread to over 

660,000 acres Westwide. For unexplained reasons, however, the report stated that land 

classification work needed to remedy water spreading would be a low priority, and would not 

be completed within five years. 

Reclamation then formed an informal "Ineligible Lands Task Force" led by the Pacific 

Northwest Region. This group issued a brief report in 1985, primarily emphasizing the need 

to collect more and better information on water spreading before proceeding to solve the 

problem. The report also identified "incentives for taking positive action to address the 'water 

spreading' issues," options for solving the problem, and constraints to implementing these 

options. Later that year, Reclamation opted to dissolve the task force and delegate the water 

spreading problem to the regional offices. "Because of the complexity and magnitude of the 

problem," wrote Acting Commissioner Robert Olson, "we are taking a long-range approach to 

resolution." 

Long range, indeed. Today, Reclamation can claim only limited progress in addressing 

a few scattered cases of water use on ineligible lands. It has issued guidelines for processing 

6 
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water users' requests to approve new lands for irrigation; these guidelines set forth requirements 

for compliance with NEPA and other federal laws. Reclamation is now processing its first 

expansion proposal (that of the Umatilla Basin irrigation districts, described below) under these 

guidelines. But the Bureau's water spreading problem--conservatively estimated at two-thirds 

of a million acres in 1983--has not yet been dented. 

The Bureau now seems determined to change that. It has assembled a task force in the 

Pacific Northwest to provide public input on how to approach water spreading. The Water 

Spreading Task Force includes representatives of environmental groups, irrigation interests, 

Native American Tribes and state governments, as well as Reclamation officials. Commissioner 

Beard spoke to the task force in its first meeting, and he made it very clear that Reclamation 

would end water spreading. "You should know that there is no doubt ... that we have to 

comply with the law, that we will comply with the law, and that we will solve this problem one 

way or the other." 

A Case Study: Water spreading and streamflows in the Umatilla River Basin 

The Bureau is beginning to comply with the law in the Umatilla Basin of northeastern 

Oregon, where the conflict between water spreading and instream water needs has been heated. 

Low flows and fish passage problems in the Umatilla, due largely to irrigation diversions, have 

virtually wiped out formerly abundant stocks of salmon and steelhead. The State of Oregon has 

recognized that in the Umatilla Basin, "Low streamflows are the chief limiting factor to salmonid 

production. Low streamflows impede and block fish migration, increase water temperatures, 

and contribute to reduced habitat and competition from warm water fish species." 

7 
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The Confederated Tribes of the Umatilla Indian Reservation have reserved fishing rights 

under their 1855 treaty with the United States. Early in the 20th century, however, the Bureau 

built the Umatilla Project to provide irrigation water to local farmlands, and the fish soon 

disappeared. In 1988, Congress authorized a massive exchange project, funded by federal and 

Bonneville Power Administration dollars, which utilizes Columbia River water to restore flows 

needed to fulfill the treaty fishing rights of the Confederated Tribes while preserving the local 

agricultural base. 

Four irrigation districts have contracts with the Bureau under the Umatilla Project, and 

they have spread water to approximately 17,000 acres of land outside their boundaries. These 

districts have now asked Reclamation to approve changes to their boundaries to reflect their 

actual water use, which would effectively legalize their current water spreading. As of this 

writing, the Bureau is at the "scoping" stage of analyzing the districts' request under the 

National Environmental Policy Act. But the National Marine Fisheries Service--the agency with 

primary responsibility for anadromous fish--has already taken a dim view of the proposal: 

We are concerned that the action proposed in the scoping document will: 1) authorize 
present potentially illegal water use in the basin; 2) encourage additional water 
withdrawal from the Umatilla that does not legally exist at present; 3) preclude the 
Umatilla project from achieving its Congressionally mandated purpose; 4) preclude the 
project from meeting the Umatilla Tribal anadromous fish restoration expectations; and 
S) set an unacceptable precedent for dealing with the over-allocation of water resources. 
In short, we believe that this apparent after-the-fact authorization of potentially illegal 
water use is extremely inappropriate. 

Water spreading has created intense controversy in the Umatilla Basin. WaterWatch blew 

the whistle on illegal water use in the Basin, and for years we have fought for better 

enforcement of the law and improved streamflows in the Umatilla River. The Confederated 

Tribes seek restoration of the river and its fishery, based on their senior treaty rights. The 

8 
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irrigation districts defend their historic practices and seek to maintain their existing irrigated 

acreage. These parties have often tangled, but have also made a serious effort to resolve 

differences through negotiations. It hasn't been easy, but WaterWatch believes this constructive 

approach can lead to solutions which benefit everyone. 

Reclamation has recognized, however, that it must take action even if the parties cannot 

agree. The Bureau has established some important precedent in dealing with water spreading 

in the Umatilla Basin. First, it has stated that lands not covered by contracts cannot receive 

project water, and it has ordered one district to stop delivering water to unauthorized lands. 

Second, Reclamation has taken ttie position that the districts cannot rely on continued deliveries 

of water they have used in violation of their contracts. Third, it has told the districts that they 

must prepare a full Environmental Impact Statement before their request for boundary expansion 

can be approved. Finally, it has stated that if the districts proceed with boundary expansion, the 

Bureau will give primary consideration to ensuring that fishery needs are met. We commend 

these recent actions by Reclamation, and urge it to apply these precedents as it addresses water 

spreading beyond the Umatilla Basin. 

Ending water iij)reading and restoring streamflows 

WaterWatch has strongly urged Reclamation to take actions which not only end water 

spreading, but also benefit the public interest in the waters of the West by improving instream 

flows. The Bureau has vowed to do the first, but said little about the second. Reclamation will 

face opposition at every stage, however, and it will need to resolve a number of difficult legal 

and policy issues. 

9 
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Legal issues. Many of the_legal issues surrounding unauthorized water use have never 

been decided. Th.e Bureau has no regulations regarding water spreading or contract 

enforcement. In addition , since contract enforcement seems to have been a low priority for most 

of Reclamation's history, little directly relevant case law exists. Thus, while Reclamation 

statutes and cases give the Bureau considerable authority and latitude, they provide few definitive 

answers to the legal questions surrounding water spreading. 

One matter seems fairly clear: Reclamation has the power and the responsibility to 

enforce legal and contractual requirements. The Bureau has traditionally taken care of its 

irrigation constituency, and it has not enforced those rules--such as the former residency 

requirement and 160-acre limitation--which irrigators disliked. The courts have found 

nonetheless that Reclamation generally retains its sovereign authority , and carries a continuing 

duty to enforce laws it has long ignored. As one court said in a case involving the Bureau, 

"Inaction based on previous inaction cannot be elevated into an administrative determination to 

which the courts should defer." 

Stopping all deliveries to unauthorized lands would obviously end water spreading. But 

that action would not, by itself, do much to restore streamflows. Many Western rivers are 

already overappropriated, with current users not getting all the water they want. If deliveries 

to unauthorized lands are stopped, irrigators with Reclamation contracts may simply apply more 

water to those lands eligible to receive it. If these irrigators' diversions are reduced, others may 

take the water for irrigation, either under new Reclamation contracts or under existing state-law 

water rights. Thus, stopping water spreading- unless further changes are made--may merely 

scramble irrigation patterns, leaving rivers as dry as ever. 

10 
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If the Bureau seeks to translate water spreading into streamflow restoration, it must take 

at least four distinct steps. First, it must terminate existing unauthorized deliveries-that is, it 

must end the status quo. Second, it must assume control of water that has been illegally used. 

Third, it must designate all or part of that water for instream uses . Finally, it must take steps 

to protect instream water from diversion for out-of-stream uses. Each of these actions raises 

legal issues that are beyond the scope of this testimony, but we have provided some analysis of 

these issues to the staff of this committee. 

Policy issues. Even if Reclamation had unfettered discretion in addressing water 

spreading, it nonetheless would face difficult policy choices. The Bureau must balance the 

competing interests of several constituencies in seeking water spreading solutions. Reclamation ' s 

traditional clientele, irrigated agriculture, would like to resolve legal problems in a way that 

preserves the status quo as much as possible. U.S. taxpayers--a constituency that the Bureau 

has long ignored--would benefit from increased payments to the Treasury by those who have 

spread project water. Tribes and environmentalists now have the Bureau's ear for the first time, 

and they seek reallocation of illegally used water for instream purposes. 

If Reclamation were to cut off all existing deliveries of water to unauthorized lands, but 

take no further action, none of these interests would be satisfied . Irrigated acreage would 

shrink, no additional revenue would flow to the Treasury, and environmental benefits would be 

uncertain. This option might meet legal requirements, but it would produce few winners. 

For this reason, WaterWatch and other environmentalists have argued for an approach 

which would allow water spreading to be legalized under certain conditions, but would also 

provide for instream flows and for greater payments to the Treasury. Such an approach would 

11 
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face several obstacles, but it could provide benefits for many parties interested in water 

spreading. 

We are trying to make this approach work in the Umatilla Basin. WaterWatch has been 

involved in negotiations with the Confederated Tribes, the irrigation districts, and the Bureau 

in an effort to resolve disputes over water use in the Basin. Earlier this year, the parties reached 

an agreement in principle that would provide short-term water for both agriculture and 

anadromous fish during the time that Reclamation considers the districts' boundary expansion 

proposal. In general, the agreement in principle requires each district to provide and protect 

Umatilla River flows needed for fish, and to waive their rights to the quantity of water they have 

used illegally. In return, the districts have the possibility of obtaining temporary contracts from 

the Bureau to allow the irrigation of lands outside their boundaries. All parties retain their rights 

to seek a different solution in the long run. Unfortunately, this agreement has not been 

finalized, and future negotiations are uncertain. 

An environmental approach to water spreas!ing 

WaterWatch believes that Reclamation should address water spreading under the 

following principles: 

A. Water spreading is illegal and cannot continue. Reclamation must determine where 

ineligible lands are receiving water under federal contracts. It then must notify all water 

spreaders that the practice is illegal and that they must cease deliveries to ineligible lands by a 

date certain unless the Bureau approves these lands for irrigation. Reclamation must receive a 

formal expansion request before it can consider approving new lands for irrigation. The Bureau 

should also impose controls , such as periodic contract audits, to prevent future water spreading. 

12 
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B. Reclamation must assess .environmental impacts before approving new lands for 

irrigation. Reclamation must comply with NEPA in considering expansion requests, and must 

seek input from all affected interests and meet all requirements for public notice and 

participation. All expansion requests require at least an Environmental Assessment, and major 

requests (those exceeding a few thousand acres) will need a full Environmental Impact 

Statement. The entity requesting expansion must provide all funding for the necessary 

environmental studies. No request in a river basin may be approved until Reclamation has 

considered the cumulative impacts of water spreading in that basin . 

C. Reclamation must detennine the amount of historic illegal water use . Reclamation must 

determine the amount of water which has been diverted annually for application on ineligible 

lands. That quantity of water may no longer be diverted under the Reclamation contract, even 

for use on eligible lands. Thus, a person who violated a Reclamation contract by water 

spreading loses his right to take as much water as he illegally applied. 

D. Reclamation should reallocate illegally used water to benefit the public. Reclamation 

should reallocate illegally used water where it has authority to do so. Where flows are 

insufficient to support public values in a natural waterway, Reclamation should reallocate 

illegally used water diverted from that waterway to the extent necessary to provide sufficient 

streamflows. Public values include fish and wildlife (including threatened and endangered 

species) habitat, water quality and recreation. Reclamation must take all actions necessary under 

federal and state law to ensure that water reallocated for public values is legally protected 

instream. Illegally used water may be reallocated for out-of-stream uses only iflegally protected 

instream flows are sufficient to support public values. In reallocating water among competing 

13 
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out-of-stream uses, Reclamation should maximize public benefits. 

E. Reclamation may approve new lands for irrigation under certain conditions. Reclamation 

may approve requests to irrigate new lands under a contract, but total diversions under the 

amended contract must not exceed historic diversions for use on eligible lands. In addition, any 

adverse environmental impacts of a change must be fully mitigated. Reclamation should 

condition approvals on the implementation of specific water conservation measures by the 

requesting person. Reclamation must adjust repayment obligations to reflect the irrigation of 

new lands. Finally, water may be applied only to lands with state-law water rights. 

Conclusion 

WaterWatch commends Reclamation for turning its attention to the long-neglected issue 

of water spreading. Its job will not be easy, but as Commissioner Beard has said, the Bureau 

must comply with the law. 

We also believe it must meet other responsibilities. These include Reclamation's 

responsibilities to the national public it has so often ignored, to the Indian Tribes it must serve 

as trustee, and to the rivers it has forever altered. In addressing water spreading, the Bureau 

has both a duty and an opportunity. We urge Reclamation to do all it can to make a wrong 

thing right. 

14 
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STATEMENT OF SHERL L. CHAPMAN 

Mr. MILLER. Mr. Chapman. 
Mr. CHAPMAN. Mr. Chairman, Representative DeFazio, thank 

you for inviting me here today. 
My name is Sheri Chapman, I am Executive Director of the 

Idaho Water Users, which is an association of irrigation districts 
and canal companies in Idaho. 

Let me say at the outset, and it has. always been our position, 
that we do not support willful and flagrant violations of the law or 
the Bureau of Reclamation irrigation district contracts. We have 
stated that in the task forces we have been involved with, and 
many of our irrigation districts have taken steps in Idaho to curtail 
the use of water illegally. 

However, as Gail has pointed out, many of the irrigation districts 
have very vague contracts. The provisions are somewhat permis­
sive, hard to interpret, and in many cases, they have relied on the 
Bureau assertions and direction from the Bureau and Bureau em­
ployees in order to do some of the things that they have done. 

In many cases, again as Gail pointed out, the boundaries are 
very confused. For example, we have one irrigation district in 
Idaho whose project authorization tells them that they can irrigate 
57,000 acres in four counties. And that is it. There is no metes and 
bounds, there is no legal description or anything else. So to try to 
define what is water spreading in that area is very difficult. 

As you pointed out earlier, Mr. Chairman, I included a map with­
in my testimony showing a number of steep and rough areas, right­
of-ways for canals, and so forth, and pointed out in my testimony 
that much of this is now irrigated. My purpose for providing you 
with that map is to demonstrate the complexity of the issue and 
the need to try to solve this on a case-by-case basis. In that par­
ticular irrigation district, their contract allows them to go in and 
irrigate those lands and so they are not violating the provisions of 
their contracts but, in many cases, this could be interpreted as 
water spreading. 

They have buried many of these canals and laterals. They have 
leveled some of these lands and much of it is just covered by a 
sprinkler system. Some of this may or may not be justifiable in 
other districts, but at the same time, it shows and demonstrates 
the complexity and difficulty of handling this particular situation. 

With regard to the data collection from the-for the IG's report, 
I have been in this business 21 years now and so I was able to go 
back and talk to many of the Bureau employees both active and re­
tired that were involved in the original 1983 and 1985 Bureau re­
ports as well as the IG's report, and have listened to the testimony 
today. The Bureau employees that I talked to and the irrigation 
district managers I talked to that were involved in those issues 
that provided the data ultimately for the IG's report, tell me that 
they were directed to provide an office estimate of what they 
thought were watershed lands within their district or in that area. 

They were specifically directed not to go into the field because 
the Bureau did not want to spend that amount of time in collecting 
that data. I think that demonstrates the softness of the figures, 
and I believe that the public as well as the irrigators deserve better 
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accuracy and not speculation, because I think the figures are in­
flated. 

You have heard a lot of discussion here about reallocating water 
for environmental purposes. This is a contractual dispute and it 
should be settled as such. If in the resolution of that dispute water 
is freed up and it could be made available for environmental pur­
poses through State laws and through a willing process, then so be 
it. That is fair. 

The Federal Government has not had the authority, at least in 
Idaho, or in most of the areas, I believe, to reallocate that water 
unilaterally, and they would be remiss if they tried to do that. Ad­
ditionally, the water saved will either be held as carryover, at least 
in Idaho, or it will go to the next junior appropriator. 

Looking at the IG report, if you just assume those figures are ac­
curate and you immediately curtail all of that water, curtail all of 
those deliveries you are talking about 46,000 acre feet of water in 
the Snake River Basin. That is in a system that delivers 36 million 
acre feet at its mouth each year, so that is less than a lOth of a 
percent of water that would be left in that river, if you just cur­
tailed all of those acres and left that water in the river. 

But that will not happen. That will not resolve environmental is­
sues and it will not save salmon. 

Again, the Bureau has to accept some of the responsibility for 
what has happened. You have heard discussions this morning of 
oral agreements and oral direction. Many of irrigation districts 
have much correspondence directing them to go ahead and do cer­
tain projects and do certain things. That is in writing. 

They relied on their government. They relied on those assertions 
to do what they did. And for that suddenly to become evil is inap­
propriate and is unfair. Certainly, many issues need to be resolved 
but they need to be resolved on a cooperative basis. 

We believe that the Bureau is on the right track in its process 
of looking at the problem, if there is a major problem, doing an in­
ventory, getting some accurate data, discussing the issues, and 
then resolving it. But we will not support, assuming the total fi­
nancial burden of inventory in this analysis, and we will not allow 
the Bureau to just unilaterally reallocate water. We just can't buy 
into that. 

I am willing, my association is willing and our irrigation districts 
are willing to work with the Bureau on a cooperative and a friendly 
basis. If not, if we were unwilling to do that, I wouldn't have spent 
many hours on an airplane, many hours on the latest two task 
forces in another effort to try to help the Bureau resolve this prob­
lem. 

Mr. Chairman, I would like to conclude with just one other state­
ment. We have heard a lot of discussion this morning about the 
Federal subsidy and the Federal Government picking up the tab for 
these irrigators. The IG's report has some numbers quantified, 
speculative as they may be. We have to remember those acres are 
producing food and fiber for our Nation and certainly the farmers 
that are irrigating that land receives some financial benefit, but 
the economy of the United States also receives benefit. Those sub­
sidies go both ways. 
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Right now in Idaho, the Idaho taxpayers are picking up an $8 
million price tag for the Federal Government because they refuse 
to pay for their fair share of filing fees for our Snake River Basin 
adjudication. Also, it was interesting on the same page of the paper 
that had the article on the water spreading issue in Idaho, yester­
day was a news release that there is $1.8 billion in welfare fraud 
and abuse last year. 

I would hope that the Congress would look at these priorities and 
attack the worst priorities and/or the highest priorities and the 
worst cases first. 

Thank you. 
[Prepared statement of Mr. Chapman follows:] 
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Mr. Chairman. Members of the Subcomm~tee: 

My name is Sheri L. Chapman and I have been the Executive Director of 
the Idaho Water Users Association for the past 21 years. The Idaho Water Users 
Association is a non-profit, educational association composed of over 180 irrigat ion 
districts and canal companies in the State of Idaho. We represent approximately 
2/3 of the irrigated acreage in Idaho and nearly all of the acreage irrigated under 
reclamation projects. I am also the Chairman of the Water Spreading 
Subcommittee of the Reclamation Reform Act Committee of the National Water 
Resources Association . I want to thank you for the invitation to testffy before you 
today on this issue and will focus my testimony, in particular, on the State of Idaho 
but also as any potential policy or resolution of the water spreading issue relates 
to much of the rest of the western United States. 

The Bureau of Reclamation has defined water spreading as the 
unauthorized use of project water on ineligible lands. This is a rather simplistic 
statement and generalizes the issue of water spreading much more than it 
deserves to be. While many have the perception that water spreading is the 
outright illegal use of water on lands never considered for irrigation by Congress. 
this is just simply not the case. While there may be acts of outright piracy or illegal 
diversions in some cases. water spreading for the most part has resu~ed from 
honest efforts to improve irrigation efficiency and crop production through the use 
of better technology and better farming practices. 

Couched in these terms, one needs to evaluate the water spreading issue 
in it's true context. Water spreading may occur through agreements between 
irrigation districts or projects and farmers who wish to use water on an annual 
basis for lands not previously classffied as irrigable or perhaps outside an irrigation 
district which, in some cases, is permitted by contract. Water spreading also can 
occur as a wiiHul and flagrant violation by an individual farmer of the contract 
between an irrigation district and the Bureau of Reclamation. In those cases, at 
least in Idaho, when such activity becomes known, the district moves to terminate 
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that activity because obviously it affects the water supply of the rest of the water users 
within the project. However, water spreading usually occurs incidentally through 
improvements in irrigation systems, farming techniques or conservation programs. 

I've included a copy of a portion of an irrigation district project plat map in my 
testimony for your review as an illustration of what has actually occurred in most cases. 
As you can see from the illustration, there are many tracts of ground outlined in red. 
These are lands that were in~ially unclass~ied or classified as unirrigable when the project 
was developed. Most of these lands are class~ied ineligible to receive irrigation water 
because they are either steep or rough or slightly higher than the rest of the ground 
around them which prohibited them from being served by gravity irrigation techniques. 
With the advent of sprinkler systems, major land leveling programs, quite often sponsored 
by the Soil Conservation Service of the U.S. Department of Agricu~ure and financed by 
Farm Home Administration, or efforts to conserve water through piping of laterals and 
canals, these lands have now become subject to irrigation and produce food for our 
nation rather than lying idle. The areas outlined in red include steep and rough lands, 
high lands and lateral rights-of-way. In this particular case, the lands outlined in red are 
nearly all now irrigated, but according to the Bureau's definition are water spread lands 
and thus somehow become ineligible to receive water because of this allegedly evil and 
insidious practice. We consider this type of water spreading incidental and argue that it 
should be authorized for a number of reasons that follow simple common sense and logic. 
As you can easily see, any policy that would seek to eliminate these lands from being 
irrigated could not be administered. Looking at the figure , you can see many of the 
ineligible lands are tess than one acre, are irregular in shape and defy administration if 
a policy was adopted to curtail application of water to these lands. Additionally, as you 
will note, these lands are generally surrounded by irrigated lands that have produced 
crops for years. Why now should these lands no longer be irrigated and produce food? 

The issue of water spreading has been one of discussion with the Bureau of 
Reclamation since the early 1980's. A. report was prepared in 1983 and again in 1985 
by the Bureau of Reclamation and now we have just seen released a report by the 
Inspector General's office all putporting to reflect acreages considered to be water spread 
lands. These numbers, in our view, are tremendously inflated and inaccurate. In order 
to understand our challenge to these numbers, one has to understand how they were 
developed in the first place. I've been working w~h irrigation districts in Idaho since 
before any of these studies were conducted. I have contacted irrigaiion district 
managers, ex-Bureau of Reclamation employees and others involved in the development 
of these so-called studies in an effort to determine the methodology used for their 
development. _In the case of the 1983 and 85 studies, Bureau of Reclamation officials 
were requested to estimate the number of acres they thought might be involved in their 
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particular region. These officials then reviewed data w~hin the agency and then 
contacted a few irrigation district managers requesting that they provide an "office 
estimate• of the ineligible land that might be receiving water w~hin their district. They 
were specifically told not to spend the time and effort to do a field survey. Upon receipt 
of a few office estimates, the Bureau then developed percentages from those few 
estimates and applied them region wide. Because of this obvious lack of professional 
approach, I have personally checked some of the acreages discussed in the 1985 report 
as being water spread w~h the effected districts. Black Canyon Irrigation District is 
reported in the 1985 report to have about 6,500 acres of water spread lands. A cursory 
review by the irrigation district manager indicates that number may be closer to 2,000 
acres (less than 5%) than 6,500 acres. All of this appears to be incidental water 
spreading which most irrigation districts believe is authorized by their contract and 
certainly appropriate in the context of efficiency and water conservation. A & B Irrigation 
District in central Idaho is reported to have approximately 7,000 acres of water spread 
lands mostly under Class VI classHication. These lands were part of the original 
authorization but were designated as small tracts originally unirrigated in the project but 
wnh a contractual provision that allowed the irrigation district board to initiate irrigation at 
any time H fe~ appropriate. 

It is our understanding that the Inspector General's report has incorporated most 
of these acreage figures into their report wnhout further verHication. During a recent 
meeting with nearily all of the irrigation district managers in the State of Idaho, I 
specHically asked them whether or not they had been contacted by the Inspector 
Generars office in n•s study of the water spreading issue. No irrigation district manager 
in Idaho has yet been found that was contacted by the IG's office on this issue. 
Therefore, one can only conclude that the IG's report is as worthless as the 1983 and 85 
reports on this issue. If there are to be charges by e~her the Bureau of Reclamation or 
Congress that there is a significant water spreading problem , then the farmers, irrigation 
districts and the public deserve to have accurate information and not speculation. 

Assuming that the Bureau of Reclamation feels ~ necessal)' to address this issue 
in detail and that Congress deems ~ necessary to resolve the few problems that truly 
exist, both the Bureau and Congress must realize that the issue can only be resolved 
through careful evaluation of individual project authorizations and irrigation district 
contracts. While I'm sure that the Bureau and Congress would like nothing better than 
to adopt a simple, generic approach to this issue, it wilt be impossible. Individual project 
authorizations and contracts V8l)' widely w~ln regions and obvieusly to those who 
understand the reclamation prognun the spaceholder coni18CIS in the Pacific NOI!tMest 
are completely different from the water sefVice contracts in the southwest. To assume 
the same approach can be used west wide on this issue is illogical and wiN create 
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hardship lor Congress, lor the Bureau and lor water users. Additionally, environmental 
group and tribal interests have tried to link the resolution of the water spreading issue to 
satisfaction of environmental needs and Endangered Species Act recovery plans. II there 
is, in fact, a problem of water spreading in some areas, that issue needs to be resolved . 
However, one should not try to link accomplishment of environmental goals with this 
issue. Water spreading is a contractual dispute between the Bureau of Reclamation and 
individual projects or irrigation districts. Environmental goals may need to be met in many 
areas but to assume that somehow these goals can be achieved through resolution of 
water spreading problems is inaccurate and misleading to the public. II there are major 
water spreading problems that can be found and through ·resolution of those problems 
some water is freed up, there may be some environmental benefits. However, any 
environmental benefit achieved must be consistent with the irrigation distriCt contracts, the 
state water resource goals and state water law. 

It is important to note and all parties involved in this issue must understand that 
curtailment of water spreading in the western United States will not result in signijicant 
water being made available lor instream flows. First of all , we believe the acreage 
estimated to be water spread acres is grossly overstated and without firm basis. Second, 
individual contracts, particularly spaceholder contracts, between irrigation districts and the 
Bureau of Reclamation dictate that water supplies not applied in any given year may be 
used as carryover as a hedge against the water supply lor the next year. In the Pacific 
Northwest, this carryover is the only thing that has allowed agriculture to survive during 
the recent seven year drought. Third, water saved through the curtailment of water 
spreading does not belong to the federal government or the Bureau of Reclamation. It 
belongs to the respective states and is administrable only under state law according to 
the Reclamation Act. II water supplies are enhanced through curtailment of water 
spreading and the Bureau seeks to reallocate that water to environmental purposes, they 
must follow the state process which, at least in the northwest, entails an application lor<­
change in the nature of use wtth opportunity lor any water user or citizen in the state to 
protest the change and that the Bureau must prove there is no injury to J!.Oi' other water 
right holder. This process can be particularly burdensome to the Bureau of Reclamation 
if the resolution of this issue is not done on a friendly, cooperative basis. As an example, 
the Bureau of Reclamation sought to change the nature of use of over 400,000 acre feet 
of water in Idaho a lew years ago lor environmental purposes. Because there was an 
absence of a friendly, cooperative effort on this issue, 632 protests were lodged against 
the change in nature of use. Because of the number of protests and the potential length 
of time for resolution, the Bureau and water users sat down, agreed on a process and 
resolved the issue in a cooperative manner. I use this as an example only because I 
want to make it clear that if a strong arm approach is mounted against water users on 
this issue, there will be widespread administrative and legal resistance and effectively 
nothing will get done, which is not to either the water users or the Bureau's benefit. 
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A part of the concern that has been expressed to me, and I carry to you, regarding 
resolution of this issue is the fact that there has been sigl~icant Bureau of Reclamation 
complicity in water spreading. While I fully understand the commitment of the present 
Commissioner to resolve this issue satisfactorily, he must realize that most of the water 
spreading, particularly incidental water spreading that is in place today, is because the 
Bureau has not only looked the other way in many cases but has actively encouraged 
water spreading and water conservation over the past 30 to 50 years. Many irrigation 
districts have sign~icant written documentation of encouragement by the Bureau of 
Reclamation on certain technological and conservation improvements which they have 
relied upon as authority to do what they have done. Without Bureau encouragement, 
hundreds of canals and laterals would still be open ditches losing significant water 
thr019l transmission and evaporation as apposed to being buried pipelines which has 
stretched the water supply and created efficiencies far above the original projects. 
Additionally, the Bureau, the Soil Conservation Service, Farm Home AdminiS1ration and 
many other federal agencies have encouraged irrigators to level land, to put in sprinkler 
systems, to develop S1eep and erodible hillsides with cover crops in an effort to improve 
water quality, minimize erosion, increase productivity and minimize water lose. Irrigators 
implementing these improvements thought they were being good citizens and were relying 
on the assurances and direction of their government. However, it appears that in 1992 
this practice has become something evil and they have become criminals. That is 
patently unfair and unreason able. 

Earty this year the Bureau of Reclamation eS1ablished a task force in the Pac~ic 
Northwest Region and solicited input from water users, tribal intereS1s, environmentalists 
and state agencies in an effort to develop a set of guidelines for implementation of a 
water spreading policy. I am a member of that task force representing the State of Idaho 
and I must say the process has been extremely intereS1ing to say the least. The task 
force has provided sufficient input to the Bureau of Reclamation to allow the Bureau to 
develop a draft policy which was submitted to us for consideration and discussion late in 
June. During the task force deliberations and comments beginning in January. all of the 
interested parties at the table requested the Inspector General's report which was 
released yeS1erday. We were never given even a draft copy of the report and because 
of that are essentially unable to respond in writing to what that report may say. It is our 
feeling that we were intentionally precluded from the material in the report because of it's 
inaccuracy and to eliminate out ability to demonstrate the IG's lack of verification of the 
acreage figures in the report prior to issuance of the final policy by the Bureau and 
perhaps this hearing. We feel that this is unfair and puts us at a distinct disadvantage 
in providing you as a Subcommittee more accurate information reflective of the actual 
water spreading issue. Be that as it may, the Bureau has indicated that the draft policy 
is in sign~icant revision and we will have an opportunity to review it and provide input in 
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August of this year. I musl tell you that the draft policy was, in many cases, unacceptable 
to the water user community because it placed all of the financial burden for efforts to 
resolve any water spreading problems totally on irrigation districts. We will not accept the 
financial responsibility for proving that we have not violated a contract. We believe that 
~ the Bureau of Reclamation believes that we have violated our contracts with them, it 
is up to them to make that proof just as they would have to in any other contract dispute. 
We are not guilty until proven innocent, we are innocent until proven guilty. We do agree, 
however, that a process of inventory, analysis and negotiation is probably the best 
process to lay the issue to rest, once and for all, and are willing lo work with the Bureau 
on a cooperative and friendly basis in accomplishing those goals. 

As I indicated earlier, our water users do not condone violation of the law or 
abrogation of contracts on either side. We are willing to cooperate with the Bureau of 
Reclamation in resolving this issue on a cooperative and friendly basis and will work with 
bolh state and federal agencies and the Congress to resolve inappropriate use of water 
while al the same time legitimatizing uses that have resulted in increased productivity, 
efficiency of water use and water conservation. We will not accept total responsibility for 
water spreading, the financial burden of proving we have nol violated our contracts and 
the presumption that the federal government somehow has the authority to reallocate 
irrigation water to some other purpose outside state law provisions and processes. The 
Bureau of Reclamation has not demonstrated it's legal authority to initiate many of it's 
proposals on this issue and we believe that it is necessary for lhe Solicitor's office lo 
carefully analyze the responsibilities, liabilities and authorities of the Bureau before 
implementing any plan. Additionally, it appears to us that the efforts of the Bureau on lhis 
issue may require rule making rather than policy development and we will analyze thai 
issue in the context of the final policy proposed by the current administration. 

This issue is of great importance lo all wafer users in the western United States. 
It is our belief lhat many perceive resolution of this issue as one which will allow 
reallocation of sign~icant quantities o1 water to other purposes in the west. We believe 
that perception to be false, stimulated by a lack of understanding of the Reclamation Acl, 
state water law and enhanced by inaccurate studies and reports prepared by the Bureau 
and the Inspector General's office. We would urge you as Congressional representatives 
to monitor the process initiated by the Bureau of Reclamation and to support the friendly, 
cooperative resolution of this issue with irrigation districts west wide. To force 
confrontation through a restrictive and burdensome policy or rule will only polarize the 
entities involved in this issue and perpetuate confrontation for many years into lhe future. 
We don~ believe that that is in anyone's interest and pledge our willingness lo cooperate 
with the Bureau and Congress in a reasonable manner. 
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TESTIMONY OF THE IDAHO WATER USERS ASSOCIATION 
JULY 19, 1994 
PAGE 8 

Again, thank you for the opportunity to testify and we in the Idaho Water Users 
Association stand ready to work with you and the Bureau in the future. 

SLC:kje 

57W/---
Sherf L. Chapman 
Executive Director 
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Mr. MILLER. We don't expect welfare fraud and abuse out of our 
farmers and our irrigation districts and public entities that are cre­
ated by the State. 

What we expect is an accurate accounting of what is or is not 
taking place within that irrigation district and then how we can 
apply that to the allocation of Federal resources and whether or not 
we can continue to justify that activity. And as people's cir­
cumstances have changed, whether they are on welfare or whether 
they are in irrigation and their ability for self-sufficiency is greater 
or their ability to conduct that activity is greater than it was origi­
nally determined and, in some cases, if that is done unilaterally, 
the taxpayer is entitled to a review of that. That is all the same 
process. 

We do it in social welfare. We do in it agricultural programs. And 
in this committee, we do it in reclamation programs. The taxpayer 
is entitled to that review. 

You get it? 
Mr. CHAPMAN. I understand what you are saying. 
I think you also have to realize that in Idaho at least, that the 

irrigation projects were designed to pay back a certain portion of 
the irrigation part of that. The project, for example, may have some 
$20 million, $30 million component for irrigation. In Idaho, the 
projects pay back 100 percent of that, not some portion of that. 

There are very few projects in Idaho that are even partially sub-
sidized, other than the extent of low interest or zero interest loans. 

Mr. MILLER. Other than the extent of low interest? 
Mr. CHAPMAN. That is right. 
Mr. MILLER. Most people spend their whole life looking for low 

interest. 
Mr. CHAPMAN. That is a decision Congress made. 
Mr. MILLER. I understand, but Congress made that based upon 

a set of circumstances that existed at the time. And the contracts 
were entered into based upon a set of circumstances. 

If those circumstances have now changed to the extent that no 
longer is a decent bargain, we have a right to ask the question 
whether that should be renegotiated or whether that contract has 
been so materially changed. We engaged in a certain level of sub­
sidy to agricultural production. In some areas throughout the West, 
that has now become municipal and industrial use, but we are still 
providing water at agricultural rates. 

Do we have an obligation to continue to ask the taxpayer to do 
that or can that municipal and industrial use pick up the price that 
other municipal and industrial uses do in other cases? 

Mr. CHAPMAN. I agree. M&I ought to pay the M&I rate. We don't 
have that problem in Idaho. 

Mr. MILLER. That is the point. This isn't about your problem. 
This is about a series of circumstances that have changed through­
out the West and we have already acknowledged throughout this 
hearing that each and every irrigation district apparently is unique 
and different, but the fundamental question is whether or not they 
are operating within the law and whether or not they are in com­
pliance with the law, because that was the bargain that was 
struck, that is how they would be operated when we gave them 40 
years and 50 years of low interest. 
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Okay. 
Mr. CHAPMAN. I don't disagree. 
Mr. MILLER. Nobody gets to go out in the world and do that. 

When you go to the bank, they don't guarantee you that fixed rate 
through those periods of time. So let's understand what is at issue 
here and that is the question of compliance. 

It is not about whether that water will be used in-stream, it is 
not about whether that water will be given away or sent some­
where else. That is not the issue. The issue is how is the water now 
being used on the land and whether or not that is in compliance 
with the law and the contracts. 

If the Bureau has been engaged in activities that undermined 
the contract and they don't come to us with clean hands, that can 
also be dealt with. But the Bureau does not have the authority to 
operate outside of the law nor do the irrigation districts. 

Mr. CHAPMAN. And I think that was-
Mr. MILLER. You cannot delegate to others illegal activities. 
Mr. CHAPMAN. Right. I think that was the thrust of my testi­

mony. We don't condone willful and flagrant violation. 
The point is that many of these issues are very unclear. Many 

of the contract provisions are vague and, in many cases, irrigation 
districts and the farmers within those districts have relied on the 
assertions of the Federal Government personnel they thought had 
the authority to tell them to do certain things. 

Mr. MILLER. I understand that. 
Mr. CHAPMAN. They have done that. And all I am saying is that 

we ought to approach this in a reasonable and equitable manner. 
If there are violations of the law, they need to be dealt with. No 

question about it. And we are willing to do that. It is just that we 
don't think that there ought to be a blanket heavy-handed ap­
proach to curtail all of this so-called "water spreading." 

Mr. MILLER. So far, nobody has suggested that. Not the Commis­
sioner, not Mr. Smith, not Mr. Miller, not Mr. Dooley, not Mr. 
DeFazio, and none of the witnesses. Everybody just said this has 
got to be stopped, recognizing the differences within the districts. 

Who suggested the heavy-handed approach? 
Mr. CHAPMAN. The heavy-handed approaches we have seen are 

the suggestions initially occurred as we began the task force discus­
sions. At this point, I would agree, you have not nor has the Com­
missioner. I was encouraged to hear the Commissioner's testimony 
today because we did not have that feeling in the past. And I am 
certainly glad to hear his testimony. And as I say, we are willing 
to work with the Commissioner and the Bureau to resolve this 
issue. 

Mr. MILLER. All right. You know, I find it interesting in your tes­
timony that you talked about the cost of doing this and the pre­
vious witness talked about unfunded mandates or something which 
is interesting for somebody who is reaping the benefits of a sub­
sidy, but you know it is going-you have a rebuttal for each and 
every thing you feel is unfair. I don't know why we just continue 
the process and you decide where you think you are in compliance, 
where contracts are vague, and submit that to the Bureau. 

I mean, I got to believe you know what is going on in your irriga­
tion district. And so you know if lands there are irrigated, because 
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we were told to irrigate 57,000 acres in four States, we are either 
irrigating 57,000 in four States or 67,000 acres or 27,000 acres in 
four States, right? Right? 

Mr. CHAPMAN. Some of the districts may know that, I don't know 
if they know that or not. Districts are very large, you look at the 
map, you can't identify which lOth of an acre is irrigated or not. 
It is an expensive process. It can be done but it is an expensive 
process, as Oregon found out. 

Mr. MILLER. That is interesting that you don't know. I mean, I 
find that you went through this elaborate classification process, you 
went through this elaborate process of determining all of this when 
you set up the district, and now it has all become vague and not 
quite quantifiable when somebody is asking for an accounting. 

Mr. CHAPMAN. Well, as I understand it, the classification process 
probably occurred in most of the districts 30, 40, 50 years ago, and 
there are not many of those folks that are still there. Oregon has 
gone through a recent classification process but Idaho has not. We 
are undergoing that in our Snake River Basin adjudication at this 
point but that won't be done for some time. 

Mr. MILLER. Well, in the spirit of this hearing and what the 
Commissioner and some of the others have testified, we expect this 
to be a cooperative arrangement. If you think the IG is way off 
base, then I think you come forward and show us where that is the 
case, and it may very well be the case and as we look at this across 
the West, but I don't think that all of the figures are answered by 
the notion of inadvertent and unavoidable irrigation. 

In fact, I think there are deliberate decisions that have been 
made to use water contrary to the law and to the contract. And 
that cannot continue to be tolerated when we know how competi­
tive water is in the West. And to be able to foreclose other prior­
ities and other users who are waiting and have been waiting 
maybe for 30 or 40 years, because we know the history of these 
projects, based upon unilateral actions, I don't think can be very 
well condoned within the citizens of your own State. I don't know 
how that can be condoned. 

These were people that supported these projects on the theory 
that water would be available to them. That water has never mate­
rialized, yet the districts that have it are using it in a different 
fashion and in a fashion that may have released it down not just 
in-stream in terms of fish and wildlife but to other irrigators that 
thought they had a right to use it downstream. That is fundamen­
tal equations of irrigation projects. 

Well, thank you very much for your testimony and for your help 
with this hearing. With that, the committee stands adjourned. 

[Whereupon, at 1:51 p.m., the subcommittee was adjourned.] 
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JULY 19, 1994 

ADDITIONAL MATERIAL SUBMITTED FOR THE HEARING RECORD 

STIITEMENl' OF a:JNGRESSMAN IX)U; BEREUI'ER 
TO 'lliE NMURAL RESOURCES stlBCCt>lMITl'E ON 

OVERSIG!fl' AND INVESTIGATIONS 
JULY 19, 1994 

Olai.rman Miller, corgressman Smith, and members of the Subccamnittee: I 

would like to begin by expressing my seri ous COI1Cen1S about the pr=ess by 

which the so-called ''water spreading" issue is receiving consideration. It is 

particularly troubling that many of the individuals and organizations who will 

l::e nest affected by this prqlOSed change have not J::een adequately involved in 

the process. It is also my un:l.erstarxiing that requests by interested parties 

for legal responses have not answered in a timely manner. 

I also find it troubling that the Inspector General's report on water 

spreadirg in the Pacific Northwest, which had l::een expected early in the year , 

was not issued until the day l::efore the hearirq on this matter. 'Ihis delay, 

of cnirSe, means that many interested parties were not able to review the 

f:in:tin;Js pri= to the hearirq. It also all~ insufficient time to review the 

results and formulate responses. 

Even =re troubling is the coorse this proposed policy cl'large appears to 

l::e takin:;J. Althrogh the focus is an:rently on the Pacific Northwest, it 

awears likely that aey cl'larges will 1::e inple.mented to include all 11 states 

....tlere the Bureau of Reclamation provides water to fanrers. Too often I have 

seen disastrcus attenpts to force inflexible, one-size-fits-ail solutions on 

states and regions which have their am unique situations. Withoot 

consideration of significant differerx:es, fanrers in Nebraska may l::e forced to 

live by the same rules as fanrers in Oregon. I relieve that these situations 

require case-by-case consideration. 

(261) 
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It is essential that farmers and other reclamation contractors are 

treated fairly and equitably~ this process. Public hear~ and 

other forums for reoeivin;J ocmnerrt:s llllSt be initiated~ the affected 

areas so that all interested parties may express their con:::erns. Before arr:1 

chan;Jes are made, those who will be affected llllSt be informed and actively 

involved in the process. I also believe that arr:1 further consideration of 

this issues llllSt be based on data that is acx::urate and ~to-&te. 
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OPENING STATEMENT 
of 

THE HONORABLE JAY DICKEY 
Fourth district - Arkansas 

Before the 
Oversight and Investigations Subcommittee 

Regarding 
Hearing on Reclamation Project "Water Spreading" Issue 

July 19, 1994 

Mr. Chairman, thanks for holding this oversight hearing 
today regarding the problem of apparent illegal use of 
Reclamation project water in several western states. 

Not being from a western Reclamation state, I look 
forward to learning more about this issue regarding 
irrigated agriculture and use federal project water. My 
understanding is the issue involves the improper use of 
water from federally financed Bureau of Reclamation 
project dams and related water transmission facilities. 
Such improper use of federal Reclamation project water 
apparently includes use on non-irrigable farmlands, 
agriculture lands outside an established irrigation district, 
and lands that do not have a state water right, among other 
inappropriate uses. 

I understand the issue was the subject of an 
investigation by the Department of the Interior Inspector 
General (IG) and that the Commissioner of Reclamation has 
indicated general agreement with the need to better 
address the problem and his intent to follow through with 
the IG recommendations to correct whatever water 
spreading problems may exist. 

I look forward to reviewing the testimony. 

### 
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U.S. Department of the Interior 
Office of Inspector General 

AUDIT REPORT 

IRRIGATION OF INELIGIBLE LANDS, 
BUREAU OF RECLAMATION 

REPORT NO. 94-1-930 
JULY 1994 

This report may not be disclosed to anyone other than 
the auditee except by the Assistant Inspector General 

for Administration, Office of Inspector General, 
U.S. Department of the Interior, 

Washington, D.C. 20240 
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W-IN-BOR-005-93 

• 
United States Departtnent of the Interior 

Memorandum 

OFFlCE OF INSPECTOR GENERAL 
He~dquarters Audits 

1550 Wilson Boule\'ard 
Suite 401 

Arlington, VA 22209 

To: Assistant Secretary for Water and Science 

From: Acting Assistant Inspector General for Audits 

..U. I I 1994 

Subject: Final Audit Report on the Irrigation of Ineligible Lands, Bureau of 
Reclamation (No. 94-I-930) 

This report presents the results of our audit of the Bureau of Reclamation's water 
resource management and research activities. The audit objective was to determine 
whether the Bureau was ensuring that Federal project water was used to irrigate 
only lands determined to be eligible to receive Federal project water under 
Reclamation law. 

We found that Federal project water from at least 24 projects in eight states had 
been used to irrigate lands that were ineligible to receive water under Reclamation 
law. As a result, Federal project water that could have been used to help alleviate 
environmental needs, such as the restoration of protected species, or to meet other 
competing needs was instead used to irrigate ineligible lands. In addition, the 
Federal Government provided unintended financial benefits of between $37 million 
and $46 million because the water users did not pay the full cost of supplying the 
water used to irrigate ineligible lands. 

To correct the problems noted, we recommended that the Bureau (1) establish a 
schedule for identifying and a plan for addressing each instance where Federal 
project water has been used to irrigate ineligible lands, including terminating water 
deliveries; (2) request a legal opinion from the Office of the Solicitor to determine 
whether the Bureau has the authority to assess charges in the future whenever 
Federal project water is used to irrigate ineligible lands and, if the authority does 
not exist, propose legislation that will provide the authority; and (3) develop and 
implement a policy and procedures to assess appropriate Federal charges for 
unauthorized water deliveries when authority has been established. 

In its June 23, 1994, response (Appendix 3) to the draft report, the Bureau generally 
concurred with aD three recommendations and provided sufficient information 
regarding its planned actions for us to consider the recommendations resolved but 
not implemented. The Bureau also included additional comments, which we have 
incorporated into this report as appropriate. 
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Based on the response, the three recommendations are considered resolved but not 
implemented. Accordingly, they will be referred to the Assistant Secretary- Policy, 
Management and Budget for tracking of implementation (Appendix 4). 

The legislation, as amended, creating the Office of Inspector General requires 
semiannual reporting to the Congress on all audit reports issued, the monetary 
impact of audit findings (Appendix 1), actions taken to implement audit 
recommendations, and identification of each significant recommendation on which 
corrective action has not been taken. 

cc: Commissioner - Bureau of Reclamation 
Department Audit Coordination Officer 
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~ ., United States Department of the Interior 

MEMORANDUM 

TO: 

FROM: 

Ofl'ICE OF INSPECTOR GENERAL 
Wa~hi.n~ton. tu: !!lrl40 

Jl. I 3 1994 

The Secretary 

Acting Inspector General 

SUBIECf SUMMARY: Final Audit Report for Your lnfonnation- "Irrigation of 
Ineligible Lands, Bureau of Reclamation" (No. 94-1-930) 

DISCUSSION: We concluded that the Burau of Reclamation had not taken actions 
necessary to ensure that Federal project water was used to irrigate only lands 
detennined to be suitable for irrigation and eligible to receive water under Federal 
law. As a result, lands the Bureau identified as ineligible to receive Federal water 
were being irrigated from at least 24 projects in eight statea despite the existence of 
other competing needs for water. In this regard, we found that the majority of the 
water delivered to ineligible lands could have. have been used to e~ ~.....,!~ · f!c~~ 
F.~r d~<:!i~g !::.'!.!ric~ .... .- iu reduce potentially toxic irrigation drainage. ·In addition, 
those who irrigated iriei.igible lands from 1984 through 1992 received unintended 
financial benefits of between $37 million and $46 million because they did not pay the 
Government's fuU cost of providing the water as defined by the Congress in the 
Reclamation Reform Act of 1982. 

We recommended that the Bureau establish a schedule for identifying and a plan for 
addressing each instance of Federal water deliveiies to ineligible lands, including 
termination of deliveries. We also recommended that the Bureau assess Federal 
charges whenever Federal project water is · used to irrigate ineligible lands in the 
future. Because of conflicting viewpoints within the Dcparttnent as to whether the 
Bureau has the authority to assess such charges, we recommended that the Bureau 
seek a fonnal opinion from the Office of the Solici10r and, if necessary, propose 
legislation that would provide the authority. Based on the Bureau's response to our 
draft report, We considered the recommendations resolved but not implemented. 

Attachment 

Prepared by: Marvin Pierce 
Extension: 208-4252 

cr;:t:::~ 
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INTRODUCTION 

BACKGROUND 

The Bureau of Reclamation was created by the Congress in 1902 primarily to reclaim the 
arid lands of the West through irrigation and to stimulate the settlement and economic 
development of the region . Since 1902, the Bureau has built a sizable infrastructure of 
water resource projects, including several hundred dams, canals, and related project 
facilities, throughout the 17 western states. Bureau projects range in size and scope from 
small, single-purpose facilities, which provide irrigation water service, to large, 
multipurpose projects, which provide irrigation water service, municipal and industrial 
water supply, hydroelectric power generation, fish and wildlife management, recreation, 
and flood coritrol. 

In 1987, the Bureau acknowledged in its "Assessment '87" that it had largely achieved 
its original mission of reclaiming the arid West. Over the next few years, the Bureau 
concluded that (I) the era of constructing large Federally financed water projects was 
coming to a close, (2) future opportunities for developing additional water supplies were 
extremely limited, and (3) the conservation of water and protection of the environment 
had become major public concerns. In 1992, the Bureau formally adopted a new mission 
to manage, develop, and protect water and related resources in an environmentally and 
economically sound manner in the interest of the American public . On 
November 1, 1993, the Bureau's Commissioner issued a memorandum announcing 
changes that would be made to complete the Bureau's transition from a water resources 
development agency to a water resources management agency . 

A key element of the Bureau's new mission is an increased emphasis on management and 
conservation of existing water supplies. The Bureau believes that a vigorous water 
conservation program can help alleviate controversy over the allocation of water supplies 
among different purposes, such as irrigation, municipal and industrial supply, and the 
environment. However, some irrigators have used conserved or surplus water to irrigate 
additional lands that are ineligible to receive water from Federal projects rather than 
relinquish their rights to such water. 

Under Reclamation law, 1 the Bureau is required to evaluate project lands for irrigation 
suitability and to formally classify the lands as either irrigable or nonirrigable. Lands 
classified as nonirrigable, as well as lands that have not been classified, are not eligible 
to receive water from Federal projects. Lands that are outside boundaries established for 
Federal irrigation projects or that are outside irrigation district boundaries are also 
ineligible to receive Federal water under Reclamation law or contractual agreements. 

'Legislative provisions relating to land classification are contained in the Reclamation Act of 1902, the 
Second Deficiency Appropriation Act for 1924 (Fact Finders· Act), the Onmibus Adjustment Act of 1926, 
the Reclamation Project Act of 1939, the Interior Department Appropriation Acts for 1953 and 1954, the 
Reclamation Reform Act of 1982, and the Garrison Diversion Unit Reformulation Act of 1986. 
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OBJECTIVE AND SCOPE 

The original objective of the audit was to determine whether the Bureau was 
(l) developing innovative structural and nonstructural solutions to water resource needs 
and (2) ensuring that existing water contractors developed and implemented effective 
water conservation measures. We revised the audit objective based on our preliminary 
survey work because Department of the Interior and Bureau policy changes involving 
water management and conservation were in the early stages of implementation. Our 
revised objective was to determine whether the Bureau was ensuring that Reclamation 
project water was used to irrigate only lands determined to be eligible to receive water 
under Reclamation law. The audit covered water deliveries primarily during the period 
1984 through 1992. 

This performance audit was conducted from May 1993 through January 1994. We 
visited or contacted the Bureau's headquarters office in Washington, D.C.; the Denver 
Office in Denver, Colorado; the Mid-Pacific Region in Sacramento, California; the 
Pacific Northwest Region in Boise, Idaho; the Upper Colorado Region in Salt Lake City, 
Utah; the Lower Colorado Region in Boulder City, Nevada; and the Great Plains Region 
in Billings, Montana. To accomplish our objective, we interviewed officials from the 
Bureau and the Department's Office of the Solicitor and reviewed laws, legislative 
history, regulations, Congressional hearings, Bureau policy and procedure manuals, 
correspondence, and legal opinions concerning water resource management and related 
subjects. 

The audit was made in accordance with the "Government Auditing Standards, • issued by 
the Comptroller General of the United States. Accordingly, we included such tests of 
records and other auditing procedures that were considered necessary under the 
circumstances. As part of our audit, we evaluated the system of internal controls 
associated with the irrigation of ineligible lands. We found weaknesses in the Bureau's 
identification of ineligible lands and enforcement of Reclamation laws prohibiting the 
irrigation of ineligible lands. The weaknesses and recommended corrective actions are 
discussed in the Finding and Recommendations section of this report. 

We also reviewed the Department's Annual Statement and Report, required by the 
Federal Managers' Financial Integrity Act, for fiscal years 1990 through 1992 to 
determine whether any reported weaknesses were within the objective and scope of our 
audit. We determined that none of the reported weaknesses were directly related to the 
objective or scope of our audit. We also reviewed a 1985 internal control review 
performed by the Bureau entitled "Irrigation of Ineligible Land (Water Spreading) • and 
a related vulnerability assessment. The Bureau concluded that irrigation of ineligible 
lands was a long-standing high risk issue for which monitoring and prevention policies 
appeared to be inadequate. The Bureau also cited a risk of loss of Federal revenue and 
several Federal liability risks associated with the problem, such as the delivery of water 
for unauthorized irrigation use in competition with environmental needs. We found that 
the Bureau had not performed a followup review and that essentially the same conditions 
existed at the time of our audit. 

2 
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PRIOR AUDIT COVERAGE 

During the past 5 years, neither the Office of Inspector General nor the General 
Accounting Office has issued any reports concerning either the Bureau's water resource 
management and research activities or the irrigation of ineligible lands. 

3 
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FINDING AND RECOMMENDATIONS 

IRRIGATION OF INELIGIBLE LANDS 

The Bureau of Reclamation did not ensure that Federal project water from at least 
24 projects in eight states was used to irrigate only eligible lands, as intended under 
Reclamation law. This situation occurred because the Bureau had not given sufficient 
priority to identifying and resolving instances of Federal water being delivered to 
ineligible lands. As a result, Federal project water that could have been used to help 
alleviate environmental problems or to meet other competing needs was instead used to 
irrigate ineligible lands. In addition, the Federal Government provided unintended 
financial benefits of between $37 million and $46 million because the water users did not 
pay the full cost of supplying the water used to irrigate ineligible lands. 

Bureau Enforcement Efforts 

According to an April I, 1992, letter from the Commissioner to the Interior and Insular 
Affairs Committee, House of Representatives, the irrigation of ineligible lands has been 
a gradual process that has occurred over many years. As disclosed by Bureau 
documents, 2 the irrigation of ineligible lands was occurring in the 1950s or 1960s on at 
least 7 (Umatilla, Baker, Uncompahgre, Michaud Flats, Columbia Basin, Central Valley, 
and Vale) of 24 projects (Appendix 2) identified by the Bureau as irrigating ineligible 
acreage. Also, according to a Bureau crop schedule for 1965 and 1966, approximately 
36,000 acres of lands classified as nonirrigable in two of the Bureau's regions were being 
irrigated with Federal project water. Over time, Federal project irrigators have 
converted from gravity flood irrigation to water-saving technologies, such as sprinkler 
or center-pivot systems. However, irrigators have frequently used the water conserved 
by such improvements to irrigate additional lands that, under Reclamation law, were 
ineligible to receive Reclamation water. Despite recognition of this problem, the Bureau 
has not taken sufficient actions to preclude the situation from recurring. This past history 
of nonenforcement has made it more difficult for the Bureau to resolve current instances 
where ineligible lands are irrigated from Reclamation project facilities . 

In 1983, the Bureau, through its efforts to administer the Reclamation Reform Act of 
1982 (Public Law 97-293), found that a substantial amount of ineligible land was 

'lbese documents include an October 22, 1959, memorandum from the Assistant Regional Director, Boise, 
Idaho, to the Commissioner; an April20, 1965, memorandum from the Assistant Regional Director, Boise, 
Idaho, to the Commissioner; a November 26, 1965, travel report submitted to the Chief Engineer, Denver 
Federal Center; a March 30, 1966, memorandum from the Agricultural Engineer, Boise, Idaho, to the 
Regional Director, Boise, Idaho; a January 16, 1969, memorandum from the Acting Assistant 
Commissioner to the Regional Directors; and a November 24, 198l,letter from the Baker Valley Irrigation 
District to the Bureau of Reclamation, Boise, Idaho. 

4 
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receiving water service from Reclamation projects.' Starting in 1985, the Bureau 
initiated efforts to address the problem of ineligible lands being irrigated. In a 
May 17, 1985, memorandum, the Acting Commissioner directed the Bureau's regional 
offices to establish a schedule for identifying units of ineligible land and the reasons for 
their ineligibility. The memorandum also directed that the regions establish schedules 
for resolution of each unit of ineligible land. According to the Chief, Contracts and 
Repayment Division, however, the effort had not received a high priority subsequent to 
the Bureau's reorganization in 1988. Consequently, at the time of our audit, the Bureau 
had not completed the actions necessary to reclassify lands from an ineligible to an 
eligible status and/or had not directed that unauthorized water deliveries be terminated 
on 21 of the 24 projects that we reviewed. According to the Bureau's response to our 
draft report, one of the major reasons that land classification or reclassification has not 
been accomplished in a more timely manner relates directly to budgeting and staffing 
requirements. The Bureau further stated that the significant costs associated with 
accomplishing this work on lands, some of which have been irrigated for more than 50 
years, suggests that an abbreviated review could be appropriate for classification in some 
circumstances. 

In recent years, the Bureau has attempted to resolve instances of water being delivered 
to ineligible lands through a variety of legislative and administrative means. As permitted 
under Reclamation law,• the Bureau has performed reclassification of lands previously 
classified as nonirrigable, sought project or district boundary changes, pursued legislative 
amendments, or directed some water districts to discontinue water service to the 
ineligible lands. In some cases, according to the Bureau's response to our draft report, 
it may not be possible to avoid irrigating small tracts of irregularly shaped lands that are 
not initial) y eligible for irrigation but that are located within the boundaries of an 
authorized area and that may subsequently become eligible for Reclamation water. In 
addition, lands originally classified as nonirrigable may be made productive over time 
by gradually making improvements (such as removing rocks, leveling the land, and 
installing surface or subsurface drains) that are too expensive to accomplish initially. 
However, the Bureau has encountered significant problems because some of the ineligible 
lands have been under agricultural production for a number of years. For example: 

- Four water districts within the Umatilla Project in Oregon challenged written 
directives issued by the Bureau to terminate irrigation service to 17,565 acres of 
ineligible lands after the 1992 irrigation season. In a June I, 1993, letter to the Bureau, 
an attorney representing the four water districts stated that the irrigation of the ineligible 
lands was "a practice that has persisted for decades" and that "abruptly cutting off water 
to thousands of acres of historically irrigated lands will certainly have a significant 

'This is discussed in a February 27, 1992, memorandum from the Deputy Commissioner to the Regional 
Directors. 

'Section 8 of the Reclamation Act of 1939 authorizes the Bureau to reclassify lands only upon request by 
a water user organization. The water users must pay one-half of the cost of the reclassification, and the 
same lands cannot be reclassified more frequently than once every 5 years. In addition, there is no 
guarantee that a reclassification will change the lands' classification status from noninigahle to irrigable. 

5 
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adverse effect on growing crops, prime farmland and wetlands." The four districts 
continued to deliver water to these lands during the 1993 irrigation season, although two 
of the districts reported! y did stop irrigating near the end of the season. 

- Thirteen thousand acres of ineligible land irrigated from the Baker Project in 
Oregon were so marginally productive that the Bureau's Pacific Northwest Region 
proposed to deviate from Reclamation policy requiring the lands to be classified. An 
October 31, 1986, memorandum from the Region to the Commissioner stated that a 
classification study "would find the lands to be unsuitable for irrigation by Reclamation 
standards." The memorandum further stated that the irrigation of these ineligible lands 
was "a continuation of what has occurred for generations in the Baker V;!lley" and that 
"we frankly see no other means to deal with this situation productively." 

The Bureau has also identified state laws and project legislation as other obstacles to 
transferring conserved water from irrigation to other unmet needs, such as increased 
instream flows for fisheries, environmental protection and restoration, and municipal and 
industrial water supplies for the Nation's urban areas . To illustrate, a basic tenet of 
water law in the western states is the "prior appropriation doctrine," which gives the first 
party to appropriate the water a priority right to that water. If the water is not used, the 
first appropriator can lose the right to the water. In addition, water rights are an integral 
part of property valuation in the West; farmland without water rights has little market 
value. As such, a water right holder, such as an irrigator, would have no economic 
incentive to give up conserved water and the associated water rights without 
compensation for both the loss of crop value and land devaluation . 

Unauthorized Water Deliveries 

In response to an inquiry from a Congressional committee in 1992, the Bureau reported 
instances in each of its five regions where ineligible lands were receiving Federal water. 
However, the location and extent of the unauthorized deliveries had not been fully 
determined on a Bureauwide basis. For example, the Bureau's Pacific Northwest and 
Great Plains Regions had both identified instances of deliveries to ineligible lands, but 
the acreage had not been quantified in all instances. In addition, the Bureau's Great 
Plains and Mid-Pacific5 Regions each had over 1 million acres of project lands that 
either were never classified or were not adequately classified in accordance with Bureau 
standards. Based on Bureau estimates, up to 429,000 acre-feer6 of water was delivered 
each year to an estimated 154,000 acres of ineligible lands during 1984 through 1992 
(see Appendix 2). 

'The Mid-l'llcific Region was in lbe proc:eos of classifying an odditional 500,000 ocres and planned to have 
all lands in lbe Region classified by 1998. The Great Plains Resion, however, had not established a 
timetable for completins its land clossilications and could not provide us with any estimates of acreage 
usociated with water deliveries to ineligible lands that had been identified. 

1An acre-foot of water is the quantity required to cover I ac"' of land to a depth of I foot. It is equal to 
approltimately 326,000 sallons, or 43,S60 cubic feet. 
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Reimbursement for Unauthorized Water Deliveries 

The Reclamation Reform Act of 1982 currently requires irrigators to pay full-cost water 
rates for lands that are not eligible to receive subsidized water because of acreage 
limitations. 7 A March 8, 1988, opinion of the Deputy Associate Solicitor, Energy and 
Resources, states: 

By defining ' full cost' in the RRA [Reclamation Reform Act], Congress 
has established what it believes the government' s interest in irrigation 
water to be worth. Thus, full cost as defined by Congress in the RRA is 
one excellent measure of the value of the government's property interest. 

According to the Assistant Solicitor, Branch of Water and Power, Division of Energy and 
Resources, the full-cost rate could be applied to Federal water supplied to nonirrigable 
lands (the most common type of ineligible land) and potentially to other types of 
ineligible land, including land outside project boundaries and land outside district 
boundaries. The applicability of the full-cost rate to land outside project boundaries and 
land outside district boundaries could depend on specific legal factors such as the 
language of the project's authorizing legislation and contract terms. The Assistaht 
Commissioner for Resources Management, however, said that he believed the Bureau did 
not have the authority to assess charges for water delivered to ineligible lands. 
Accordingly, we believe that the Bureau should consult with the Office of the Solicitor 
to clarify or determine (I) how the Bureau should address each instance of unauthorized 
water delivery , including terminating water delivery to these lands or seeking legal 
restitution when they cannot be converted to an eligible status through land 
reclassification or other actions; (2) whether the Bureau has the authority to assess 
charges when Federal project water is used in the future to irrigate ineligible lands; and 
(3) whether portions of irregular tracts that are classified as nonirrigable can be 
administratively reclassified as irrigable. 

Using the Bureau ' s full-cost rates to estimate the value of the water used to irrigate 
ineligible lands on the 24 projects listed in Appendix 2, we determined that from 1984 
to 1992 irrigators received additional financial benefits' of about $37 million to 
$46 million which were not contemplated under Reclamation law or Bureau contracts for 
the delivery of water. 

'The Reclamation Refonn Act of 1982 (Public Law 97-293) requires irrigators to pay "full cost" as defined 
in Section 202(3) of the Act for water delivered to landholdings in excess of a defined acreage, typically 
960 acres. The full<ast rate includes interest accruing from the date of enactment of the Act (October 12, 
1982). . 

'We computed the economic benefits by multiplying full<ast rates provided by the Bureau by the number 
of acres or acre-feet as appropriate for each of the years that unauthorized water deliveries were identified 
between 1984 and 1992. (The benefit calculations are further explained in notes 2 and 3 of Appendix 2.) 
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Impacts of Unauthorized Water Deliveries 

Based on discussions with Bureau personnel, we found that other critical or competing 
water needs did exist on each of the 24 projects where irrigation of ineligible lands had 
occurred. For example: 

- Water from the Columbia Basin Project in the State of Washington was 
delivered to an estimated 42,000 to 53,000 acres of ineligible lands that could have been 
used to provide increased stream flows for salmon migration. This migration need was 
particularly critical because at least three species of salmon had been listed for protection 
under the Endangered Species Act of 1973 (Public Law 93-205). The problem had 
become so acute that the Bureau, in June 1993, notified each irrigation district served by 
the Project that no water could be used for additional irrigation acreage until it was 
determined how river wildlife was affected by the Project. The Bureau hoped to 
complete the study prior to the 1994 irrigation season. Also, according to the Bureau's 
response to our draft report, in January 1994, it adopted a policy of not taking action on 
new requests for water unless they met certain criteria "such as not increasing the amount 
of water to be used· or having a positive or 'no net effect' on flows in the Colombia 
River system. • However, no action was taken to terminate water deliveries to the 
42,000 to 53,000 acres of ineligible lands. 

- Irrigation water was delivered to 12,884 acres of ineligible land within the 
Uncompahgre Project in Colorado. The U.S. Geological Survey reported that irrigation 
drainage return flows from the Project were carrying "substantial" quantities of selenium, 
which can have harmful effects on fish and wildlife and human health. According to the 
Bureau's response to our draft report, "no harmful effects have been observed in the 
Uncompahgre Project due largely to the local hydrology and the flushing nature of the 
system. In 1983, concentrated levels of selenium carried by irrigation drainage caused 
high rates of deformity, mortality, and reproductive failure among aquatic water fowl at 
Kesterson National Wildlife Refuge in California. This finding resulted in a concerted 
effort to identify other potential sites where this situation might occur. The 
Uncompahgre Project is one of the sites that DOl subsequently identified as having a 
high potential for irrigation drainage-induced contamination problems. • During our 
audit, however, we noted that the Department has not completed the studies necessary 
to quantify any adverse effects of the potential irrigation drainage-induced contamination 
problems that it had identified earlier. 

According to Bureau officials and our review of Bureau records, about 75 percent of the 
water delivered to ineligible lands associated with the 24 projects could have been used 
to provide additional stream flows for protected species or to reduce potentially toxic 
irrigation drainage flows as allowed under state law. The remaining 25 percent could 
have been used to help meet additional requirements for Indian fisheries, Indian water 
rights, or municipal and industrial water supplies. 
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Recommendations 

We recommend that the Commissioner of the Bureau of Reclamation direct appropriate 
Bureau officials to: 

I. Establish a schedule for identifying the extent to which ineligible land is receiving 
Federal irrigation water and develop a plan, including terminating deliveries , for 
addressing each instance of unauthorized water delivery. 

2. Request a formal opinion from the Office of the Solicitor as to whether the 
Bureau has the authority to assess Federal charges in the future whenever water is used 
to irrigate ineligible lands. If the Bureau does not have the authority, the Commissioner 
should seek legislation that will provide the authority. 

3. Implement a policy and procedures to assess charges for Federal project water 
that has been used to irrigate ineligible lands when authority has been established. The 
policy should be designed to facilitate the prospective recovery of appropriate Federal 
charges and should include a provision for notifying all districts that any water delivered 
to ineligible lands beyond the effective date of the policy would be assessed for these 
charges. 

Bureau of Reclamation Response 

The June 23, 1994, response (Appendix 4) from the Commissioner, Bureau of 
Reclamation, concurred with all three recommendations. 

Recommendation 1. The Bureau said that it would implement the recommendation 
by establishing a schedule, by region, for evaluating individual districts to determine the 
extent to which ineligible lands are receiving Reclamation irrigation water. The Bureau 
said it plans to complete this action by September 30, 1994. The Bureau said that it 
would then perform and document the evaluations of the individual districts by March 
31 , 1996, and develop plans to address the resolution of instances of unauthorized 
water deliveries by September 30, 1997. The Bureau identified the Director, Program 
Analysis Office, as the official responsible for these actions. 

Recommendation 2. The Bureau said that it would request a formal opinion from 
the Office of the Solicitor regarding the Bureau's authority to assess Federal charges in 
the future whenever water is used to irrigate ineligible lands. The response further stated 
that if the Solicitor determines that the Bureau does not have such authority , the Bureau 
would seek legislation that will provide the authority. The Bureau said that the 
Commissioner would request, by September 30, 1994, the Solicitor's opinion. The 
Bureau further stated that if necessary, a target date for proposing the legislation would 
be established once the Solicitor had provided the opinion. 

Recommendation 3. The Bureau said that it would implement a policy and 
procedures for assessing prospective charges for water delivered to ineligible lands in the 
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future once its authority is established and would notify the districts, as discussed in our 
recommendation. The Bureau said that the Commissioner is responsible for 
implementation and that the target date for implementation would be "I year after the 
[Bureau's] authority outlined in Recommendation 2 is established.· 

Other Comments. The Bureau said that our audit "overlooked" the Bureau's 1993 
efforts to improve administration of the Reclamation Reform Act of 1982 as it was 
applicable to the delivery of water to ineligible lands. According to the Bureau, these 
efforts resulted in a draft policy that the Bureau anticipated would be implemented during 
the next several months. Regarding the Columbia Basin Project, the Bureau stated that 
the repon should be changed to disclose that 40,000 to 50,000 acres of Class 6 lands, 
which are irrigated using sprinkler technology, would be eligible for water delivery under 
the Bureau's current land classification standards. The Bureau also disagreed with our 
comments on the Uncompahgre Project and suggested that the comments be revised. 

Office of Inspector General Comments 

The Bureau's response was sufficient for us to consider all three recommendations 
resolved but not implemented (Appendix 4). Accordingly, the recommendations will be 
referred to the Assistant Secretary for Policy, Management and Budget for tracking of 
implementation. 

Regarding the Bureau's other comments, the Bureau's effons in 1993 to improve 
administration of the Reclamation Reform Act of 1982 as it applies to the delivery of 
water to ineligible lands did not address the types of ineligible lands discussed in this 
repon. Specifically, our audit addressed nonirrigable land and land outside district or 
project boundaries, while the Bureau's efforts involved land that was not certified under 
the Act. In addition, we did not discuss uncertified land in the repon because this issue 
was included within the scope of two of our previous audits on Reclamation Reform Act 
activities .9 

Regarding the 40,000 to 50,000 acres of land in the Columbia River Project that would 
be reclassified as eligible for water delivery under current Bureau land classification 
standards, the Bureau did not present any evidence to suppon its position. Under current 
Bureau standards, the reclassification of Bureau lands is a complex process involving 
factors such as soil suitability, topography, drainage, compliance with the National 
Environmental Policy Act, and the acreage limitation requirements of the Reclamation 
Reform Act. To our knowledge, the Bureau had not completed an evaluation of these 
factors for the 40,000 to 50,000 acres of ineligible land in the Columbia Basin Project. 
Therefore, we could not verify that these lands would be eligible under current Bureau 
land classification standards. 

9 'Excess Land Sales Policies and Land Use Conversion Issues, Bureau of Reclamation• (No. 91-1-222), 
dated December 17, 1990 and "Reclamation Reform Act Enforcement Activities, Bureau of Reclamation• 
(No. 91-1-929), dated June 20, 1991. 
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Regarding the Uncompahgre Project, we revised the discussion as appropriate based on 
the Department of the Interior's National Irrigation Water Quality Program 
reconnaissance report, 10 which confirmed the presence of substantial quantities of 
selenium and other toxic substances, and on the Bureau's suggested revision. 

'""Reconnaissance lnvestigalion of Water Quality, Bottom Sediment, and Biota Association with Irrigation 
Drainage in the Gunnison and Uncompahgre River Basins and at Sweitzer Lake, West-Central Colorado, 
1988-89" (No. 91-4103), dated 1991. Prepared by Water Resources Investigations, U.S. Geological 
Survey. 
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APPENDIX 1 

CLASSIFICATION OF MONETARY AMOUNTS 

Fjndin~ 

Irrigation of Ineligible Lands 

Funds To Be Put 
To Better Use 

$37 Million - $46 
Million· 

~.represents our estimate of the value of water delivered to ineligible lands between 1984 and 1992. 
It consists of capital and interest costs computed using full-cost rates as defined by Section 202(3) of the 
Reclamation Refonn Act of 1982 (Public uw 97-293) (see also Appendi• 2). 
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NOTES 

APPENDIX2 
Page 2 of3 

1Reportcd acreage was provided by Bureau of Reclamation personnel. The reported acreage consist primarily of 
Bureau estimates, altboua:b actual acreap measuremeata were used wbea available. 

"We eltimated the acre-feet by mulliplyi.og the number of .cres by coovenloa factors provided by Bureau pef'&l.>Md. 
Tbc coaver&ioa factors nnpd from 2.SO ~~ere-feet per acre to S.96 .ere-feet per acre. 

'Irrigators of inelisiblc laods received uo.iateoded finuu:ial bmefite because they made little or DO payment for the 
use of Government facilities to store aod deliver watu to iDelicible I&Ddi. UDder Rec:lamatioolaw, water users are 
required to repay the Govemmeot for ao auiped portion of tbe capilaJ eo&ta of c:on.struccina water project facilities. 
Payment is made anaually under coatnct based oo stipulated tcn:age or quauliriec of water. However. irrigatol'5 
charged for water based on the number of acres have not beea. &s&esscd for the additional acres of ineligible lands 
&hey have irripted. Similarly, irrigators charp:l on a quaatity basis have. on average, p1id only for their assiped 
operatioa and maintenance costs and have DUde little or DO c:ootributioo toward capital repayment for water used 
to irrigate ineligible laads. Irrigators of ineligible lands have also received an additional unintended financial benefit 
because they have paid no interest on th~ capital cosLs fmanced by the Government. 

We computed the fmanciat beoefits to the irrieators oo an incremental basis, recopizin& that some irriearors were 
usesscd rates for water delivered to ineligible lands. However. as previously indicated, the capital rer-ymect aod 
iocerest iocluded in these rates were nestigible. Accordingly, we computed the financial benefits by multiplyin& 
full.oCOit rates provided by the Bureau by the number of acres or acre--feet as appropriate for each of Che years that 
unaulhoriz:ed water deliveries were identified between 1984 and 1992. In a few instances where full-<ost rates ~re 
not available, we computed the valuatioa usin& only a capital eomponeat provided by the Bureau. Full ..cost rates 
as defiocd by Section 202(3) of the Reclamation Refonn Act of 1982 (P.L. 97-293) consist of a capital component 
aod aa interest component and are dderm.ined for each district within a project. 

-vie identified lhe other potential uses for water applied to ineligible lands from our review and discussions with 
Buruu llaff u follows: 

Protected Snecte£ - Water oeodod to maintain minimuru stream flows for filh and wildlife specics that were 
Ullod u lhteotaled or a><bngend under the Endanpred Species Act of 1973. 

Indian Water RjgbtJ - Water Deeded to senle the adjudicltioo of Indian walet richt claims. 

Mwjcjw.! And Industrial • Water needed to satisfy unmc:t urt.&n demands. 

DrJipace Reduction • Reduction in the quantily of water applied to aaricultural lands co reduce potentially to~ic 
irriptioadraiftlp rolllm no..... 

lndiM fisheries • Water needed Co ioc:reue stream fJOWI to rejuvenate historical fish populatiou for trldiliooaJ 
lodian. Ule. 

'no C-.J Volley Project is tho lliteofKootenoa Nat~ WildlifeRefuae. wlaere ia 1983 the diocovuy ofbish 
-of deformity, IIIOIUiity,llld rq>rOCIUCiive &ilu'"""""'l aquatic !rink broupt tho irription draiu,. problem 
to oolioaol -.... S~ 1983, the Dqoonmeal of the IDterior boa .. ponded ave< $50 million to tle011 up toXic 
._ c:orried by irription draiaqe ..- into tho Reru,. llld to lltudy ->" to .....cty the drainaae problem 
withiatho Callral Valley. Oaeofthe tey ~iou tbat eaapd froao the IIUdies wu to recluce the­
or irriptioo- tluoup oo·farm i11"4"0"emmts, thereby reducioa the -tity of drai- no..... 
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"These projects were identified by the Department of the Interior's National Irrigation Water Quality Program as 
having a high potential for irrigation-induced contamination problems. The Program was established by the 
Department in the aftermath of the Kesterson problem (see note 5) to identify and evaluate agricultural drainage­
related problems throughout the western United States. 

lMeasures to reduce irrigation drainage within the Gila Project's Wellton-Mohawk Irrigation and Drainage District 
have not been as effeclive as planned, which may hamper the Bureau's efforts to comply with a 1973 water quality 
agreement between the United States and Mexico. To protect the quality of water flowing into Mexico from the 
Colorado River, the Bureau constructed a large desalting plant and spent $4S million on measures to reduce the 
amount of irrigation drainage water flowing into the River from Wellton-Mohawk. However, between 1986 and 
1991, the quantity of drainage water from Wellton-Mohawk bad actually increased from 119,000 acre-feet to 
147,000 acre-feet, which greatly exceeded the planned 108,000 acre-feet that the desalting plant was designed to 
accommodate. In June 1992. the Bureau reported to the Congress that it planned to investigate the cause of the 
increased drainage and explore a program of additional irrigation efficiency measures. 

'The project's operating agency, the Uncompahgre Valley Water Users' Association, was authorized under 
a 1948 contract with the Bureau to irrigate nonirrigable lands not to exceed 20 percent of the irrigable area within 
Association boundaries. As a result of the Reclamation Reform Act of 1982, however, the Bureau determined that 
the irrigation of nonirrigable lands under the contract was contrary to ReClamation law. In 1990, the Bureau 
recommended that the Association agree to request reclassification of the nonirrigable lands. At the time of our 
audit, the Bureau was awaiting the Association's identification of the lands to be reclassified, and no formal request 
for reclassification had been made. 
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United States Department of the Interior 

BUREAU O F RECL-\MATION 
WashinJl;ton . D .C. 20NO 

APPENDiX 3 
Page l of 6 

D-1200 JUM 2 J 19M! 

To: 

From: 

MEMORANDUM 

Office of Inspectbr Generalrs: 
Attention: Asslstan~ Ln. &P tor . G~neral for Audits 

~~:~!si~n=~ard i~{~ f , ~ \ 
Subject: Draft Audit Repo~t on •water Resource Management and 

Research Activities, Bureau of Reclamation" 
(W-IN-BOR-005-93)) 

The Bureau of Reclamation (Reclamation) offers the following 
comments in response to the recommendations in the subject 
report. Additional comments on the text of the report are 
attached. 

Recommendation 1 

Establish a schedule for identifying the extent to which 
ineligible land is receiving Federal irrigation water and develop 
a plan, including terminating deliveries, for addressing each 
instance of unauthorized water delivery . 

Resnonse 

Concur. Responding to this recommendation requires several 
distinct actions. The first is to establish a schedule , by 
region, which delineates when individual districts wil l be 
evaluated to determine the extent to which ineligible lands 
are receiving Reclamation irrigation water. Next, an 
evaluation of all district lands, including documentation of 
specific findings, will be completed. Once this evaluation 
has been completed, plans will be developed by water 
district to address the resolution of specific instances of 
unauthorized water deliveries. These plans, where 
appropriate, will include the termination of unauthorized 
water deliveries . 

The responsible official for the overall effort i s the 
Director, Program Analysis Office. The schedules wi ll be 
developed by September 30, 1994. The evaluations and 
documentations will be completed by March 31, 1996 . The 
plans, addressing the resolution of instances of 
unauthorized water deliveries, will be developed by 
September 30, 1997. 

:6 
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Recommendation 2 

APPENDIX 3 
Page 2 of 6 

Request a formal op~n~on from the Office of the Solicitor as to 
whether the Bureau has the authority to assess Federal charges in 
the future whenever water is used to irrigate ineligible lands. 
If the Bureau does not have the authority, the Commissioner 
should seek legislation that will provide the authority. 

Resoonse 

Concur. Reclamation will request a formal opinion from the 
Office of the Solicitor regarding Reclamation's authority to 
assess Federal charges in the future whenever water is used 
to irrigate ineligible lands. If Reclamation does not have 
the authority, the Commissioner will seek legislation that 
will provide the authority. 

The responsible official is the Commissioner. The target 
date for requesting the opinion is September 30, 1994. .If 
the Solicitor's office determines that the Commissioner does 
not have the authority in question, a target date to seek 
legislative authority will be established. 

Recommendation 3 

Implement a policy and procedures to assess charges for Federal 
project water that has been used to irrigate ineligible lands 
when authority has been established. The policy should be 
designed to facilitate the prospective recovery of appropriate 
Federal charges and should include a provision for notifying all 
districts that any water delivered to ineligible lands beyond the 
effective date of the policy would be assessed for these charges. 

Resoonse 

Concur. Reclamation will implement a policy and procedures 
for assessing prospective charges regarding the irrigation 
of ineligible lands. The policy will address the 
notification of districts as cited by the reco..andation. 

The responsible official is the co .. issioner. The target 
date for implementation of this policy is 1 year after the 
authority outlined in Recommendation 2 is established. 

If you have any questions or require additional information, 
please contact Luis Maez at (303) 236-3289, extension 245 . 

Attachment 

cc: Assistant Secretary - Water and science 
Attention: Margaret Carpenter 
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Water Resource Management and Research 
Activities (W-IN-BOR-005-93) 

APPEND I X 3 
Page 3 of 6 

Additional comments compiled by the Program Analysis staff 
from comments throughout Reclamation. 

GENEBAL COMHENTS 

The title of the report does not convey its subject or its 
content and could be misleading to the reader . The audit was 
conducted on water spreading , rather than water resources 
management and research, and it is our view that the report 
should be retitled to convey that fact. 

Through the movement of sentences and paragraphs, the purpose of 
the report has been clarified. The "Background" section and the 
"Objective and Scope" section have been improved significantly, 
setting the stage for the presentation of the audit findings. 
However, some of the findings are lacking the depth to permit the 
general reader to understand the full rami fications of the 
situation being described. For example, without sufficient 
knowledge of the specifics of water law, a reader could conclude 
from the narrative of the report that water ·made available by the 
termi nati on of water spreading could be used for literally any 
other purpose, including those having an environmental emphasis. 
In fact, maki ng water available for such purposes through this 
process may not be possible under existing law in a number of the 
States in the West. Several other examples are noted in the 
specific comments below. 

Reclamation abides by State water right policies and laws, which 
often include definitions of what is beneficial use. These laws 
often vary significantly from state to state. Reclamation also 
develops and operates its projects in accordance with the 
specifi c provisions of Congressional authorizations for 
individual projects . In some instances, these authorizations 
result in differences with existing State polici es and laws. 

Compounding these variations and differences , prior appropriation 
doctrine gives a higher priority water right to those who use it 
first; this is often another factor influencing the Federal 
Government's efforts to participate in redefini ng uses for the 
"saved" water. The report has very limited treatment of these 
water rights issues . 

Finally , we believe that the OIG overlooked a Reclamation effort 
in 1993 which focused upon the need for improvements in the 
administration and management of the Reclamation Reform Act of 
1982 (RRA). As a result of the 1993 effort, Reclamation has 
under review a draft policy on the application of RRA when 
deliveries of water to inel i g i ble lands are discovered. It is 
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anticipated that this policy will be implemented during the next 
several months . 

SPECIFIC CQMHEHTS 

Page 3, Objective and Scope section: It would be helpful if thi s 
section included a statement that indicates the period covered by 
this audit. Our reading of the entire draft suggests that this 
period is from 1984 through 1992. 

Page 6, Bureau Enforcement Efforts section: One of the major 
reasons that land classification or reclassification has not been 
accomplished in a aore timely manner relates directly to 
budgetary and staffing requi rements. The significant costs 
associated with accomplishing this work on lands, some of which 
have been irrigated for more than so years (thus demonstrating 
their irrigable\arable nature), suggests that an abbreviated 
review could be appropriate for classification in some 
circumstances. Reclamation is devoting attention to this matter 
as part of its efforts to implement its Blueprint for Reform. 

Page 8, lst full paragraph: Reclamation methods and procedures 
for land classification allow the combination of small tracts, 
frequently considered as nonarable, with arable land areas when 
the irrigation methods employed make it difficult to avoid 
irrigating the small tracts. Frequently in this situation , the 
overall productivity and economics for the ~ land area being 
irrigated may be somewhat reduced; nonetheless, the results are 
that these small tracts become eligible tor irriqation with 
Reclamation water. This paragraph could be rewritten to account 
tor this situation. 

Page 11, footnote 7: Add a new sentence to the end of this 
footnote: "The Act does not contemplate deliveries to ineligible 
lands.• 

Paqe 12, ~ootnote 8: The important messaqe contained in this 
footnote would be better served if it were made a part of the 
report in the first full paragraph on this page. 

Page 13, first incomplete sentence: We question the use of the 
term •economic benefit• in this sentence. It is our belief that 
this sentence is illustrating a financial benefit to the 
irrigators based upon the assumption that they are not paying for 
the water, particularly the "full cost" rate. To evaluate 
economic benefits would entai l, among other things, consideration 
of the added production of food and fiber made available to the 
nation from these lands and the increased value of the lands 
being irrigated. In other words, as defined in the Principles 
and Guidelines, the National Economic Development benefits are a 
net addition to the output of goods and services of the nation . 

19 
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APPENDIX 3 
Page 5 of 6 

The term "economic benefit," as used in this report, does not 
reflect this situation. 

Page 13, first bullet: The first sentence should be concluded 
with a period after the word "lands" in the second line. Then 
the following should be inserted: "It should be noted that forty 
to fifty thousand acres of this estimate are class 6 lands which 
are being irrigated because of the advent of sprinkler 
technology, and would be eligible for water delivery under 
current land classification standards. Without this irrigation, 
water" .•. Delete the word "that" and continue with the rest of 
the original sentence, "could have been used ... " 

Also in that paragraph, we suggest that the last three sentences 
be replaced with the following: "The threatened inability of the 
Columbia River system to meet the 1993 flow targets and to 
satisfactorily address Endangered Species Act (ESA) related 
issues raised concerns about increased diversion demands for new 
irrigation requests. In response to these concerns, the Bureau 
began a review of existing programs and policies and their 
relationship to new diversion demands. On June 1, 1993, the 
Bureau formally announced a suspension of its approval of new 
irrigation water requests pending completion of its review. In 
January 1994, the Bureau adopted a policy of not taking action on 
new requests unless they met certain criteria such as not 
increasing the amount of water to be used or having a positive or 
•no net effect• on flows in the Columbia River system.• This 
policy will continue in effect until it can be substantiated that 
new requests are in compliance with current ESA and NEPA 
requirements and/or are consistent with region-wide actions to 
help restore anadromous fish stocks. 

Page 14, first bullet: We disagree with the inferences drawn 
from the combination of independent facts cited by this section. 
We suggest the paragraph be replaced with the following: 
"Irrigation water was delivered to 12,884 acres of ineligible 
land within the Uncompahgre Project in Colorado. The U.S. 
Geological Survey reported that irrigation drainage return flows 
from the Project and from other sources including private 
irrigation systems are carrying "substantial" quantities of 
selenium which can have harmful effects on fish and wildlife and 
on human health. No harmful effects have been observed in the 
Uncompahgre Project due largely to the local hydrology and the 
flushing nature of the system. In 1983, concentrated levels of 
selenium carried by irrigation drainage caused high rates of 
deformity, mortality, and reproductive failure among aquatic 
water fowl at Kesterson National Wildlife Refuge in California. 
This finding resulted in a concerted effort to identify other 
potential sites where this situation might occur. The 
Uncompahgre Project is one of the sites that DOl subsequently 
identified as having a high potential for irrigation drainage­
induced contamination problems." 

20 
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Page 14, last paragraph: At the end of the first sentence, 
replace the period with a comma and add the phrase •assuming that 
no obstacles exist under current State law.• With regard to the 
75 percent of the water delivered to ineligible lands, it should 
also be noted that, in most instances, all of the project water 
is under contract, and the contract provided the district the use 
of all that water as long as that district meets all the 
provisions of the contract. 

Reclamation is also presently developing a comprehensive policy 
addressing water transfers. This policy will likely affect some 
of the water spreading situations described in this report. 

Page 16, Appendix 1: The figures of $37 million to $46 million 
shown in Appendix 1 represent the range of totals reached in the 
calculations undertaken in Appendix 2. In our previous comment 
regarding page 13 of this draft, we suggest that this figure, as 
calculated by the OIG, is illustrative of a financial benefit to 
the irrigator, based upon the assumption that such irrigators are 
not paying for the water, particularly the "full cost" rate . 

The financial gains accruing to the irrigators should be 
calculated based upon the incremental cost between actual rates 
paid and the "full cost" rate each district has. It is quite 
possible that the irrigators who apply •saved" water to their 
lands are paying some rate to the District for the water 
received; it may or may not be the contract rate. Thus, the 
irrigators' financial gain may be substantially overstated in 
this draft report . 

Page 17, Appendix 2: We wish to reiterate our comment provided 
on the preliminary draft regarding this tabulation. The first 
column of the table, which lists the project name, gives the 
impression that "full cost• is determined on a project basis. 
Many of these projects have several districts; most of these 
districts have different "full cost" rates. The example 
previously cited is the Chief Joseph Dam Project, which has six 
districts contracting with the Federal Government for water. 
These districts have "full cost• rates ranging from about $75 per 
acre to nearly $900 per acre, a 12-fold difference. Even though 
the acreage is not large, this situation is illustrative of the 
difficulties an uninformed reader would have in trying to 
understand these computations. In our view, more explanation is 
needed regarding the procedures used by the OIG staff. 

4 

21 
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STATUS OF AUDIT REPORT RECOMMENDATIONS 

Finding/Recommendation 
Reference 

1, 2, and 3 

Status 

Resolved; not 
implemented 

22 

Action Required 

No further response to the Office of 
Inspector General is required. The 
recommendations wiU be referred to 
the Assistant Secretary for Policy, 
Management and Budget for tracking 
of implementation. 
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United States Department of the Interior 

OFFICE OF !\"SPECTOR CE\"ER.\L 

Honorable George Miller 
Chairman, Subcommittee on Oversight 

and Investigations 
Committee on Natural Resources 
House of Representatives 
Washington, D.C., 20510 

Dear Mr. Chairman: 

!Ill 2 I 1994 

This letter provides information requested by the Subcommittee on Oversight and 
Investigations during its July 19, 1994, hearing on water use practices on Bureau of 
Reclamation projects. Specifically, the Subcommittee requested ( 1) details of our 
computations for the monetary amounts included in Appendix 2 of our July 1994 
report "Irrigation of Ineligible Lands, Bureau of Reclamation" (No. 94-1-930) and 
(2) a listing of land reclassifications requested by water districts that had not been 
completed by the Bureau. 

Our report concluded that the Federal Government provided unintended financial 
benefits of between $37 million and $46 million to water users because the water 
users did not pay the full cost of supplying water used to irrigate ineligible lands. 
As indicated in Appendix 2. we computed the monetary amounts using full-cost 
rates and acreage and acre-feet estimates provided by Bureau personnel. We did 
not confirm the Bureau's estimates with any of the affected water districts. 
However. some of this information was derived fran_ documentation provided to the 
Bureau by water districts, and we discussed the details of our computations with 
cognizant Bureau personnel during our audit (Details of our computations for the 
monetary amounts included in Appendix 2 are provided in Enclosure 1 to this 
letter.) 

Those districts that, at the time of our audit, had requested land reclassifications 
which had not been completed by the Bureau are listed in Enclosure 2. For 
purposes of our computations, we considered these lands to be ineligible because 
the Bureau had not taken final action on the requests and the districts had not paid 
capital and related interest costs associated with water supplied to these lands during 
the period 1984 through 1992. 
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If you need additional infonnation on this matter, please contact Mr. Marvin Pierce, 
Acting Assistant Inspector General for Audits, at (202) 208-4252. 

Sincerely, 

CCN:~~ 
Acting .Inspector General 

Enclosures (2) 
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BUREAU OF RECLAMATION 
LAND RECLASSIFICATIONS IN PROGRESS 

AS OF AUGUST 1993 

PROJECf NAME 

Baker 

Boulder Canyon 

Crescent Lake Dam 

Deschutes 

Owyhee 

Vale 

Ventura River 

Yakima 

Note: 

DISTRICf NAME 

Baker VaUey Irrigation District 

CoacheUa VaUey Water District 

Tumalo Irrigation District 

North Unit Irrigation District 

Owyhee Irrigation District 

Riageview Irrigation District 

Vale Oregon Irrigation District 

Casitas Municipal Water District 

Kennewick Irrigation District 

Total 

NUMBER 
OF ACRES 

4,400 

2,500 

1,485 1/ 

1,040 1/ 

3,722 1/ 

577 I/ 

2,906 1/ 

1,903 

~ 

19,568 

Enclosure 2 

1/ Reclassification was initiated as part of a land exchange program established under Oregon Statute H. B. 3lll. 
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COLUMBIA BASIN INSTITUTE 

Supple.ental State.ent 

to the 
Subcomaitte~ on oversight and Investigations 

of the co .. ittee on Natural Resources 
United States House of Representatives 

Decellber 5, 1994 
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December 5, 1994 

The Honorable George Miller, Chairman 
Committee on Natural Resources 
United States House of Representatives 
1328 Longworth Building 
Washington, D.C. 20515 

Dear Chairman Miller: 

This letter is in response to the Supplemental Statement of the 
Columbia Basin Irrigation Districts, submitted on July 29, 1994 by 
Mr. Richard L. Erickson, Secretary-Manager, East Columbia Basin 
Irrigation District. Mr. Erickson's supplemental statement was in 
response to testimony submitted by the Columbia Basin Institute 
(CBI) at the July 19, 1994 hearing on Water Use Practices on Bureau 
of Reclamation Projects, in which allegations were made of 
mismanagement of the Columbia Basin Project's (CBP) water resource 
by the three Columbia Basin Irrigation Districts. Thank you for 
the opportunity to again supplement the hearing record. 

Mr Erickson's supplemental statement provides an explanation for 
increases in water diversions from the Columbia River which, as 
revealed in CBI's testimony, have increased by 570,000 acre-feet 
since 1985, the same year the Irrigation Districts installed seven 
low-head hydropower projects within the irrigation canals of the 
CBP. 

Response to CBID's supplemental Statement 

Mr. Erickson's statement contains many arguments against CBI 's 
general allegation that annually, since 1985, there are 400,000 
acre-feet of water diversions unaccounted for. · 

First, in the third paragraph on page 2 of the irrigation 
district's supplemental statement, Mr. Erickson states that CBI, in 
its testimony, mistakenly claims the CBP's acreage increased by 
only 45,000 acres since 1968. Mr. Erickson then offers a figure 
which he claims to be the actual amount of acreage increase since 
1968, 168,888 acres. 

To begin, the 45,000 acre increase cited by CBI, as is clearly 
stated in the testimony, refers to the increased acreage between 
1985 and 1992, not 1968 and 1992. Furthermore, according to BuRec 
Water Distribution Reports (WDR), the increase in acreage between 
1968 and 1992 was 126,757 acres, not 168,888 acres. 

The context of this number in CBI's testimony was to show that the 
increase in diversion between 1985 and 1992 (570,000 acre-feet) 
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could not be entirely explained as necessary irrigation water to 
supply the increased acreage (45,000 acres) on the CBP over the 
same time period, 1985 to 1992. CBI then provided the 1992 WDR 
figure for the average amount of water necessary to irrigate one 
acre on the project, 3.79 acre-feet per acre. Thus, the testimony 
read, for 45,000 acres supplied with 3.79 acre-feet per acre, only 
170,000 acre-feet of water was necessary to meet this increase iu 
acreage. This compared to the 570,000 acre-feet increase in water 
diversion left approximately 400,000 acre-feet of the increased 
diversion unexplained in terms of its necessity to irrigate CBP 
acres. 

Mr. Erickson then states "the difference between 45,000 acres and 
the 168,888 acres developed since 1968 accounts for the allegedly 
unexplained diversion of 400,000 acre-feet when total project 
deliveries are taken into consideration." Mr. Erickson here states 
that this difference in acreage "accounts" for the unexplained 
diversion increases since 1985. However, as was just explained, 
this difference in fact provides no explanation for increased 
diversions because Mr. Erickson has erroneously read CBI's 
testimony. Therefore, Mr. Erickson's explanation which allegedly 
"accounts" for the diversion increases, actually accounts for 
nothing. 

In the same paragraph, Mr. Erickson goes on to state that the acre 
foot diversion per acre in 1968 was 4.24 acre-feet per acre, and in 
1992 was 4.18 acre-feet per acre, and "practically speaking, the 
relative efficiencies are the same." Apparently this figure is 
given to accompany the acreage increase of 168,888 acres since 
1968, which if calculated, reveals that over 700,000 acre-feet of 
water was necessary to irrigate the increased acreage since 1968. 
Thus, an attempt to justify the 570,000 acre-feet diversion figure 
provided by CBI. 

In figure 2 of CBI's testimony, which is based on BuRec WDR data, 
CBI presents different numbers than Mr. Erickson. Particularly, 
the BuRec's WDR indicates that water deliveries in 1968 were on 
average 4.2 acre-feet per acre, similar to Mr. Erickson's number. 
However, the WDR clearly shows that the deliveries per acre dropped 
to 3.6 acre-feet per acre in the mid-eighties and inched slightly 
upward to 3.7 acre-feet per acre in the early nineties. 

As previously stated, acreage only increased by 45,000 acres 
between 1985 and 1992, not 168,888 acres, and these acres only use 
3.79 acre-feet per acre, not 4.182 acre-feet per acre. Therefore, 
the explanation that the increase in acreage accounts for the 
increase in diversion is completely lacking merit. 

In the fourth paragraph on this page, Mr. Erickson provides 3 
reasons for increased diversions since 1985, which CBI has 
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2. 250,000 acre-feet direct feed to adjust for the increased 
acreage; and 
3. Decreased return flows from: 

a. efficiency improvements; 
b. drought; and 
c. resupply to Potholes due to groundwater storage 
decreasing return flows to the Potholes Reservoir. 

There is no discernable difference between explanations 1 and 2. 
To state that increased acreage has caused increased diversions 
must assume that the diversions are necessary to irrigate the 
increased acreage. Therefore, explanation 2 which lists separately 
that there has been a 250,000 increase in the direct feed to adjust 
for increased acreage, is simply stating the same cause twice. 

CBI has already documented, with BuRec Water Distribution Reports, 
that the increase in acreage from 1984 to 1992 was only 45,000 
acres, which at 3.79 acre-feet per acre, the BuRec WDR figure for 
water use in 1992, could only account for 170,000 acre-feet of the 
570,000 acre-feet diversion. The districts give no documentation 
for the 250,000 acre-feet figure, which suggests that the 45,000 
acres of increased farmland on the CBP is using over 5 acre-feet 
per acre, which even contradicts Mr. Erickson's inaccurate claim of 
4.182 acre-feet per acre. Even if the 250,000 acre-feet figure 
were accurate, it still leaves 320,000 acre-feet of increased 
diversions unaccounted for. 

Mr. Erickson states decreased return flows as the third reason for 
increased diversions, giving three additional factors which 
contribute to the decrease. Efficiency improvements on farm have 
occurred since the late 1960's, with the bulk of sprinkler 
conversions occurring between 1970 and 1979. From 1967 to 1991, 
the amount of sprinkler irrigation on the CBP increased from forty 
percent (40%) to seventy one percent (71%), an increase of thirty 
one percent (31%).' Two thirds of thi& increase occurred by 1979, 
when sprinkler irrigation was at sixty percent (60%). Diversions, 

between 1970 and 1985 remained at a stable rate of roughly 2.1 
million acre-feet per year. If efficiency improvements are a 
reason for decreased return flow triggering increased diversions 
since 1985, why did diversions prior to 1985 remain relatively 
constant? The districts provide no explanation for this. Thus it 
is highly unlikely that efficiency improvements are a factor in the 
diversion increases since 1985. Furthermore, if any impact on 

"Special Report: Columbia Basin Project Irrigation 
Efficiency and Return Flow Analysis," Bureau of Reclamation, 1991 



The Honorable George Miller 
December 5, 1994 
Page 4 

299 

return flows was caused by efficiency improvements, it was most 
likely negated by the decrease in actual deliveries to farm 
turnouts which resulted from the efficiency improvements. 

To better demonstrate the egregious increase in diversions since 
1985, CBI has compared the diversions during the time period of 
1968 to 1984 -- which begins prior to the takeover of operation and 
maintenance by the irrigation districts and ends the year before 
installation of the low-head hydropower units in the project's 
canals -- with the time period of 1984 to 1992 -- following the 
installation of the low-head generators to the present. Over the 
first sixteen year period, the increase in average annual water 
diversions from the Columbia increased by only 76,627 acre-feet. 2 

During that same time period, the average amount of acreage of the 
project increased by 88,615 acres. 3 During the time period 
between 1984 and 1992, the average annual diversion increased by 
570,000 acre-feet,• while the increase in acreage over this period 
was only 45,183 acres.• 

There were large scale conversions of irrigating systems, from 
primitive flood and rill methods to more efficient sprinkler 
methods, during the first 16 year period, with the majority of the 
conversions occurring from 1970 to 1979. This accounts for the 
stability of diversions during this period. However, the districts 
in their supplemental response want the Subcommittee to believe 
that these efficiency improvements have all of a sudden caused a 
dramatic increase in diversions. 

Mr. Erickson criticizes CBI's testimony because it .does not compare 
efficiencies of the CBP to those existent pr~or to district 
takeover. Making this comparison increases the necessity for a 
legitimate explanation of why the diversions have so rapidly 
increased since 1985, adding further support to the allegations 
suggested by CBI, that the increase is either due to illegal 
diversions to increase hydropower kick-back revenues, or the 

The average diversion for the years 1966, 1967, and 1968 
was 2,127,137 acre-feet, in years 1982, 1983, and 1984, the average 
diversion was 2,203,763 acre-feet. 

There was an average of 443,691 acres in 1966, 1967, and 
1968, and 532,266 acres in 1982, 1983, and 1984. 

There was an average diversion of 2,203,763 acre-feet in 
1982-84, and an average diversion of 2,775,767 acre-feet for years 
1990, 1991, and 1992. 

Acres under irrigation averaged 532,266 acres in 1982-84 
and 577,449 acres in 1990-92. 
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conveyance system has fallen into a precipitous state of decline. 

Regarding the second factor of drought, between the years of 1980 
and 1993, according to National Weather service records for the 
Columbia Basin, only four years were below the average 
precipitation, 1985, 1987, 1988 and 1992. And, these four years 
were no less than eighty four percent (84%) of a normal year's 
precipitation.• This may have had a small contribution to 
decreased return flows but hardly enough to constitute 400,000 
acre-feet in increased diversions. 

The third claim states that return flow has decreased to the 
Potholes Reservoir due to water being used for artificial 
groundwater storage in the Quincy Black Sands area located west of 
Potholes Reservoir. This is offered as a factor for increased 
diversions to resupply the reservoir because apparently it has 
experienced decreased return flows from the Quincy Black Sands 
area. Irrigation of the Quincy Black Sands area has been occurring 
since the mid-1960's, and the irrigated acreage of that area has 
not drastically increases in the last decade. 

The amount of land receiving irrigation water in 1980 was 30,785 
acres. This gradually increased to 35,309 acres in 1990: a net 
increase of less than 5,000 acres over the decade. The acreage in 
this area in 1985 was 34,695, and Mr. Erickson's figure of 37,450 
acres, presumably is from 1993. This gives an increase of 2,755 
acres during the period of dramatic diversion increases, which at 
3.79 acre-feet per acre accounts for 10,441 acre-feet. 

After review of the supplemental statement, a generous accounting 
of the explanations provided by Mr. Erickson may substantiate 
20,000 acre-feet of water legitimately used by the irrigation 
districts since 1985 out of the 400,000 acre-feet originally 
testified to by CBI as unexplained. This still leaves 380,000 
acre-feet unexplained. If this is all the irrigation districts 
have to offer as an explanation for the increase of 380,000 acre­
feet in diversions from the columbia River in the last eight years, 
it clearly warrants further attention from the Subcommittee on 
Oversight and Investigation. Considering the hydropower value of 
this water, over $17 million annually to the region, as well as its 
value to the region for salmon recovery efforts, perhaps further 
investigation into what appear to be wasteful or even illegal water 
use parctices on the CBP is warranted by the General Accounting 
Office or the Congr~ssional Research Service. 

Thank you for this opportunity to provide an additional supplement 
to the record. 

Clearing Up, Volume No. 647, Page 4, November 7, 1994. 
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Res~ly~~~~d~o-n __ B __ e_h_a-lf of the Columbia Basin Institute, 

Rick Gove 
Conservation Associate 
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SUPPLEMENTAL TESTIMONY OP CHAIRMAN ANTONE MINTHORN 
Confederated Tribes of the Umatilla Indian Reservation 

Affiliated Tribes of Northwest Indians 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS 
committee on Natural Resources 

United States House of Representatives 

August 2, 1994 

I appreciate your invitation to present testimony at the July 
19, 1994 Hearing on water Spreading. One of the primary questions 
the federal government is struggling with is how . to fix this 
problem. The Confederated Tribes of the Umatilla Indian 
Reservation have been imJDersed in exploring solutions to water 
spreading for over three years. We have developed a policy based 
on our experience which is workable and is fair. 

There are three basic options for resolution. One, all of the 
water used illegally by irrigators simply would be "legalized". 
Two, all of the water used illegally would be allocated to meet 
other existing legal requirements which are currently unmet, such 
as treaty reserved water rights and Endangered Species Act needs. 
The third option would be to split the illegally used water between 
irrigation and unmet legal water requirements. 

Irrigation interests are pushing very hard for the first 
option. This is unacceptable. This illegal activity already has 
impacted the property rights of others. Our Indian Trust Assets 
have been impacted. The federal government cannot approve any 
solution which fails to address past and future impacts of water 
spreading to our treaty rights. The federal government has a legal 
Trust Responsibility to protect our treaty resources. This legal 
responsibility supersedes any policy, and in fact must guide any 
policy. 

The Bureau of Reclamation's negligence in allowing water 
spreading to impact our treaty resources creates a special 
responsibility for the federal government to see that these impacts 
are fully mitigated. This responsibility far outweighs the federal 
government's responsibility to ease the impacts of compliance with 
the law on irrigators. No matter how much the irrigation 
interests' public relations firms try to portray irrigators as 
innocent victims, the fact remains that they have profited from 
these illegal activities. They profited from taking our treaty­
guaranteed resources. 

We have not pursued, however, the second option of taking all 
illegally used water to partially meet our treaty rights. This 
option would require not only mitigation for the impacts of water 
spreading, but would require that all illegally used water be 
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allocated to meet our treaty guaranteed rights. Both the federal 
government and the states are required under law to protect our 
treaty rights. Our treaty reserved water rights have been ignored 
for over a century. The base of our economy, salmon, are going 
extinct as a result. Water is needed right now or the impacts to 
our Indian Trust Assets will be disastrous. 

It is the third option which we have advocated. This approach 
gives irrigators the opportunity to take responsibility for their 
illegal actions and to contribute positively to the solution. If 
they refuse to work cooperatively to resolve this problem and 
continue to ignore contract and legal requirements, then the second 
option would be appropriate. If irrigation interests refuse an 
opportunity to legalize their activities in a manner which 
compensates for their impacts on the property rights of others, 
then a cooperative ~pproach will not succeed. Under those 
circumstance, all of the illegally used water should be allocated 
to meet our treaty rights and other legal requirements. 
Prosecution under available civil and criminal laws would be 
appropriate as well. 

Our Water Spreading Policy was included as an attachment to 
the testimony I presented at the Hearing. I have attached here a 
copy of our comments to the Bureau of Reclamation concerning their 
draft Water Spreading Policy. 

There is a workable and fair solution to water spreading. For 
this solution to work, both the federal government and the 
irrigation interests must take full responsibility for having 
·created this water spreading problem. The federal government and 
the irrigation interests must also take full responsibility for the 
consequences of water spreading on the property rights of others. 

Supplemental Testimony of CTUIR Chairman Minthorn - Page 2 
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CONFEDERATED 
of the 

TRIBES 

P.O. Box 638 
PENDLETON, OREGON 97801 

Area code 503 Phone 276-3165 FAX 276·3095 

Assistant Regional Director 
Bureau of Reclamation 
1150 N. curtis Road 
Boise, ID 83706-1234 

GENERAL COUNCIL 
aod 

BOARD OF TRUSTEES 

Water Committee 

Re: The Bureau of Reclamation's Draft Water Sprea4ing Policy 

Dear Walt, 

On behalf of the Tribal Water Committee, I would like to make some 
recommendations about the Bureau of Reclamation's July 7, 1994, 
draft Water Spreading Policy. I apologize for the delay in sending 
you our comments. This is a very important issue to this Tribe, 
and we felt that a thorough assessment of the draft policy was far 
more important than getting comments to you immediately. 

First of all, I want to say that this draft policy is a positive 
step in the right direction. But it needs to be strengthened. If 
the policy were finalized without some significant changes from the 
July 7, 1994, draft, it might contain nice words and intentions, 
but it quite likely would not achieve its intended objectives. 

In general, the policy must recognize that water spreading has 
already impacted 'the rights and property of others, including 
Indian Trust Assets. These past impacts must be fully compensated 
for in any resolution of the problem. 

In addition, the process for resolving water spreading needs to be 
restructured so that water spreading is halted immediately. As we 
have shown in the Umatilla Basin by following this Tribe's Water 
Spreading Policy, water spreading can be halted immediately while 
still protecting irrigators from being cut-off. The process needs 
to have specific goals, deadlines and enforcement provisions to 
ensure that it will be implemented effectively. 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page 1 

TREATY JUNE 9, 1855 +CAYUSE, UMATILLA AND WALLA WALLA TRIBES 



305 

The following are specific comments to the policy . New or modified 
language is both in bold and underlined . 

1. Introduction 

a. This paragraph states that the policy is "part of the Region's 
approach" to resolving the water spreading problem . What is 
the other part? All approaches should be at least 
incorporated by reference in this policy .· 

b. The policy must acknowledge that this illegal water use is 
occurri ng against the backdrop of drastically inadequate 
instream flows in the Pacific Northwest. It is well 
documented that low instream flows are killing salmon which 
are protected under numerous treaties and which have and 
continue to be listed under the Endangered Species Act. 

The policy does not mention a comprehensive programmatic 
National Environmental Policy Act (NEPA) analysis of the 
cumulative impacts of water spreading. This needs to be 
included. While water spreading certainly does have local 
impacts on the environment and on Indian Trust Assets, the 
largest impact may well be the cumulative effects. Any 
solution to water spreading which does not fully take into 
account cumulative impacts will be inadequate. 

In addition, the policy must state that resolution of the 
water spreading problem will be consistent with other existing 
laws which also affect water management. 

The following language should be inserted after "water not 
authorized by law or contract.": 

"Ipadequatt instrta.m flows agd poor water auality have 
playa4 a maior role in the stytrt decline of salmon ip 

· the Pacific Horthvest. The Bureau of Reclamation shall 
ipitiate a proqr&lll!!&tic Natiopal Bpviro!l!!lental Po-licy Act 
fNJrAI apalyaia to dettrpipe the paat apd future 
cupulatiyt iwpacta oa the tpyiropmtpt. on treaty right• 
ap4 RP other proptrty riqhtt ap4 tcopomio iptertttl 
oaust4 by yater tprea4ipq ap4 by agy tfforta to rtlolyt 
thia probl... Each initiative undertaken to resolve a 
water spreading ease mutt be cog1i1tent vitb the 

~~U~~:~·t!ff' !!i:ti~!: pi:;ar;::;i".:::!4t:;lv:;;;; f: 
cogtbtlgt vith Ip4iap tnaty riqhb, colwpbia-Sgake 
Baain aalmop recoyery efforta. federal lay. 1tate lay. 
ap4 overall vater resource mapaqyept goala.u · ·· 

2. Categories of Water Spreading 

a. The last sentence should be moved to Section 5 - Process for 

CTUIR comments on BOR's .Draft Water Spreading Policy - Page 2 
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Resolution of Water Spreading; Subsec.:ion c - Permanent 
Resolution; 3rd paragraph, #(2). This is described below 
under the discussion of the draft policy's Section 5. 

3. Indian Trust Assets and Treaty Rights 

a. Indian Trust Assets and the federal government's Trust 
Responsibility to tribes both need to be defined . This 
section should begin with the following definitions, excerpted 
from Reclamation's Indian Trust Assets Policy: 

"The United statts has a Trust Responsibility to protect 
and maiptaip rights reserved by or granted to American 
Ipdiap tribes or Indian individuals by treaties. 
statutes. apd e1ecutive orders. Ipdian Trust Assets are 
legal interests in property held ip trust by the United 
states for Indiap tribes or individuals. or property that 
the United states is otherwise charge!S by law to protect. 
Indian Trust Assets include, amopg others. fishing and 
hunting rights. water rights and ipstrelllll flows." 

b. Indian Trust Asse~s have already been impacted by non-Indian 
illegal water use. Any resolution to water spreading must 
compensate for J2l!ll impacts of water spreading on Indian Trust 
Assets. This is especially true because of Reclamation's role 
in allowing this practice to occur in the past. Reclamation 
has a special responsibility to ensure that the impacts to 
Indian Trust Assets caused by Reclamation's negligence in 
allowing water spreading in the past are fully compensated . 
The following modifications should be made: 

"Water spreading and the resolution of water spreading 
cases may have and may continue to affect Indian Trust 
Assets and treaty rights. Reclamation has a shared Trust 
Responsibility with other Federal agencies to protect 
treaty rights and Indian Trust Assets. Reclamation ~ 
consult with Tribes whose Indian Trust Assets and treaty 
rights may have been affected by water spreading or which 
may be affected by resolution of water spreading. 
Further, protection of Indian Tryst Assets and treaty 
rights tbrough evaluation of poteptial impacts is a part 
of Reclamation's National Environmental Policy Act (NEPA) 
compliance process." 

c. Reclamation does not have the authority to abrogate or to 
allow "taking" of any Tribe's Indian Trust Assets or other 
treaty rights. Thus, resolutions to water spreading must 
mitigate past impacts and cannot allow any net adverse i mpacts 
to these assets . This responsibility of Reclamation needs to 
be clearly spelled out in the policy. The following language 
should be added: 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page 3 
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"Reclamation shall not approve any proposed solution to 
water spreading that would cause a net adverse effect on 
Ipdian Trust Assets or treaty rights. or that would fail 
to fully compensate the affected Indian Tribes or 
individuals for past impacts of water spreading 
activities to their Indian Trust Assets or treaty 
rights." 

4. Incidental Application of Water 

a. This section should be stricken. There is no need for this 
exception. Reclamation already has a process for 
reclassification of lands. This process includes NEPA 
compliance. In cases where the degree of water spreading has 
been minor, and the impacts on others has been minimal, the 
NEPA process already allows for a fast-track process. These 
cases could be resolved through an Environmental Assessment or 
even a Categorical Exclusion process to obtain the needed 
Finding of No Significant Impact. 

creation of this exception creates an opportunity for abuse. 
No exceptions which allow for side-stepping a full assessment 
of the impacts of the particular type of water spreading 
should be allowed. Creation of this exception may violate 
Reclamation law and NEPA. Minor cases of water spreading can 
be dealt with quickly and fairly under existing Reclamation 
and NEPA procedures. 

s. Process for Resolution of Water Spreading 

a. As discussed in Section 3, all resolutions must be consistent 
with Reclamation's duty to protect Indian Trust Assets and 
treaty rights. Accordingly, the following modifications 
should be made to the second paragraph: 

"The resolution of water spreading cases, other than 
denial of water, is subject to the National Environmental 
Policy Act (NEPAl which requires the analysis and 
disclosure of the envirolllllental. economic and Indian 
Trust Asset impacts of the proposed action. 
Addit'ion'ally, any proposal, may be subject to Ipdian 
treaty rights. the Endangered Species Act, Clean Water 
Act, Fish and Wildlife Coordination Act, Archeological 
Resources Protection Act, and other federal laws." 

5.a. Identification of Specific Instances of Water Spreading 

a. Here, the intent of inventorying violations of federal 
contracts and law and requirinq compliance is good. The 
process as described, however, has so many holes that it is 
not likely to be implemented. This is the meat of the policy, 
and it must be enforceable. 
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308 

b. Postponement of halting of water spreading until completion of 
both an inventory of water spreading and verification of the 
inventory creates two problems in particular. 

First, this process shifts the burden of proof onto 
Reclamation of discovering the illegal actions, proving them, 
and then enforcing tnem. Irrigators already have an existing 
affirmative duty to comply with the law and with their 
contracts. · 

Often, irrigation districts are the only ones who have the 
complete records of their water use. In Oregon, at least, 
irrigation districts are established under state law, and have 
the authority and duty to monitor and enforce state and 
federal water laws within their districts. In addition, under 
Oregon law, an irrigator must have a valid federal contract to 
be considered in compliance with state water law. Shifting 
the burden of proving illegal water use onto Reclamation is 
unnecessary. 

Second, this creates an unnecessary delay in enforcement. 
Water spreading is illegal, and should be halted immediately. 

Not only do irrigation districts have a duty to comply with 
their contracts and with federal law, but often under state 
law they have been delegated the duty to enforce state and 
federal laws within their districts. Districts have been on 
notice of the water spreading problem at least since 
Reclamation began it Water Spreading Task Force process in 
February of this year. The federal government, tribes, states 
and environmental groups have tried to work this issue out 
cooperatively rather than seeking prosecution for these 
illegal activities. This approach is appropriate so that 
irrigators can be given the opportunity to take responsibility 
for their illegal actions and to contribute positively to the 
solution. If they do not work cooperatively to resolve this 
problem and continue to ignore contract and legal 
requirements, then prosecution is appropriate. 

In the Umatilla Basin, irrigators have been on notice since 
1991. In.November, 1991, Reclamation gave them notice that 
water spreading activities would be enforced against beginning 
in 1993. In December, 1991, the irrigation districts here 
entered into negotiations with this Tribe, Reclamation, the 
Bonneville Power Administration, state agencies and several 
environmental groups to develop a framework for resolving 
water spreading. We engaged in lengthy negotiations with the 
irrigation districts here to allow them to legally irrigate 
outside of their boundaries in 1994. After first agreeing in 
principal and then finalizing the agreement language, the 
umatilla districts decided to reject this opportunity to 
irrigate those lands legally. If any irrigator in the 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page 5 



309 

Umatilla Basin is irrigating outside of their boundary this 
year, they should be prosecuted for doing so. 

c. The proposed inventory process, in itself, is a good idea. 
This should be a ~ step, however, ~ notifying 
irrigators that they must cease and desist all illegal and 
unauthorized activities immediately. The inventory should be 
used to QQD.f.im compliance. There is no need to wait until an 
inventory is completed to require compliance with the law . 
. That obligation already exists. 

If irrigators have to fund an inventory that will then be used 
against them to cut off their water spreading, what incentive 
is there for them to initiate or complete such an inventory? 
What incentive do they have to encourage a fully accurate 
accounting of their water spreading activities? 

This Tribe's Water Spreading Policy, in contrast, is workable. 
It has already been used in the Umatilla Basin with good 
results. Also, it is consistent with the law. 

Water spreading should be halted immediately. Fish are dying 
from lack of water right now throughout the Columbia-snake 
~- These fish as well as the illegally used water are 
tribal assets. This year's Spring Chinook adult returns were 
the worst ever. They were half of the previous all-time worst 
record. Low instream flows are largely responsible. In the 
Umatilla Basin, adult survival is directly linked to instream 
flow conditions as smolts. See Attachment. 

Reclamation should make it clear that Reclamation, not the 
irrigators, controls the water which has been used illegally 
in the past. If irrigators ·want to legalize their past 
activities and use any of that water again, then they may 
formally request the appropriate process to do so. As part of 
their request, the irrigators must specify what lands they 
wish to irrigate and with how much water. Thus, they have the 
incentive to supply an accurate inventory of their water 
spreading activities. 

This is exactly what our Water Spreading Policy calls for, and 
it is exactly what has occurred in the Umatilla Basin. In 
fact, the Umatilla Basin is the only basin in the country in 
which Reclamation knows how much water spreading has been 
occurring and where. 

This is the only practical way to approach this problem. It 
stops the illegal activities immediately. It protects 
irrigators from financial impacts by allowing them to request 
legalization of their activities . It also requires mitigation 
for the impacts of water spreading on the property rights of 
others. It also has advantages that Reclamation's draft 
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policy does not have . 

First, it is consistent with the law. Instead of continuing 
to allow water spreading for some indeterminate length of 
time, it is halted now. Reclamation's draft policy would 
allow irrigators to delay enforcement indefinitely. Under the 
draft policy, enforcement would not begin until after 
completion of the inventory. But completion of the inventory 
is in the hands of the irrigators. The draft policy has no 
deadlines, nor any enforcement mechanisms to, in fact, make 
the irrigators complete the inventory. 

Second, an immediate halt to water spreading would keep the 
burden of complying with the law on the irrigators, where it 
belongs. Delaying notification to irrigators that they must 
comply with existing laws and contracts would unnecessarily 
postpone enforcement of those laws . Such a delay is not 
legally justifiable. 

Third, an immediate halt to water spreading would create an 
incentive for irrigators to inventory their water spreading 
activities. Reclamation's proposed process in its draft 
policy would create a disincentive for irrigators to provide 
this information. Under the draft policy's process, the 
inventory would be used ~ irrigators, rather than ~ 
them as in our Water Spreading Policy. 

Finally, due process is fully satisfied under this Tribe's 
approach. This process allows irrigators the opportunity to 
legalize their activities through the mechanisms which they 
should have followed in the first place. In fact, it gives 
them even greater advantages than other farmers who have not 
engaged in water spreading. Western rivers are already 
severely overappropriated, resulting in severe impacts to 
other economies. Because of this, the Northwest Power 
Planning Council has asked the States of Oregon, Washington, 
Idaho and Montana to not issue new water rights until salmon 
needs have been met. 

The policY. .mu;;t make clear, however, that this water spreading 
policy will not be used to expand irrigation. Limitations on 
eligibility must be spelled out clearly in Reclamation's 
policy. We are seeing attempted abuse of the water s preading 
resolution process here in the Umatilla Basin. Here, 
irrigators have severely depleted the groundwater, causing 
water levels to drop several hundred feet in some areas. 
Having used up the groundwater, some irrigators are trying to 
get Reclamation water in replacement. To do so, they are 
claiming that they have been water spreading on lands 
previously irrigated with groundwater. In other words, they 
are attempting to not only legalize its water spreading, but 
to put even more acres under federal project irrigation. 
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d. Reclamation can no longer place itself at the mercy of 
irrigators to know how much water spreading is going on. 
Having the irrigators prepare inventories is a good idea. It 
is not a replacement for Reclamation's responsibility to 
develop this information itself. 

The Reclamation Reform Act requires users of federal water to 
furnish a certificate that they are in compliance with federal 
requirements to use that water. The reporting form is 
developed by the Secretary of the Interior. Right now, 
Reclamation is revising those reporting forms. Reclamation 
must revise the Reclamation Reform Act reporting forms so that 
they will give Reclamation the information necessary to 
identify all water spreading which is occurring. 

This information can be used to verify inventories prepared by 
contractors. When contractors refuse to prepare inventories, 
it can be used in place of an inventory. 

e. Subsection 5.a. should be modified as follows: 

"5.a. Immediate Halt of All Water Spreadipg 

Reclamation shall notify all contractors of federal water in the 
Pacific Northwest Region that all water spreading activities must 
cease and desist immediately. such potice shall be given by 
september 1. 1994. Notice shall ipclude a copy of this Water 
Spreading Policy which defines water spreading. The notice also 
shall explicitly state that Reclamation regulates the usage of this 
federally developed water and that the contractors who have engaged 
in water spreading have po right to rely on continued use of water 
which they have used in violation of their contracts with 
Reclamation or of Reclamation law. 

5.b. Process for Permanent Legalization of Past Water Uses 

contractors who wish to legalize past water spreading practices 
must formally request Reclamation to consider approval of tbe 
application of proiect yatar to the lapds or uses ip questiop. As 
part of tbis request. the coptractor sball provide Reclamation with 
an inventory i<sei\tifying the extant and pature of tbe water 
spreading which bas occurred. Coptractors must make this request 
and provide the inventory by September 1. 1995. 

Otherwise, Reclamatiop shall permanently allocate the water which 
bas been used illegally to meet other uppet legal requirements, 
such as treaty reserved water rights or Endangered Species Act 
needs. If a contractor does not prepare ap adequate inventory, 
Reclamation shall use tbe information obtained from tbe new 
Reclamation Reform Act reporting forms to identity the water used 
illegally for allocation to other uses. 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page 8 
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i. Water Spreading Inventory 

The inventory described above shall identify the extent and 
nature of the categories of water spreading for each 
contractor who contracts with Reclamation. The inventory 
shall he completed upder the guidance of Reclamation's Area 
Manager and shall be funded by the contractor. Where 
reasonable. the Ar•• Manager may direct a single inventory 
that covers multiple contractors. 

ii. Inventory Verification and Compliance Confirmation 

The Area Manager shall evaluate the inventory for accuracy. 
Upon verification of the inventory. the Area Manager shall use 
the inventory to copfirm contractor compliance yith the 
applicable contracts and laws. If the contractor disagrees 
with the findings of the l\re& Manager. the contractor may 
reauest. pursuant to procedures implemented under this policy. 
that the Regiopal Dinctor nview the l\re& Manager's tipcUpgs. 
The Regional Director's conclusions will be final for the 
Department of the Ipterior. Violations of contracts or laws 
which occur after Reclamation's September 1. 1t94, cease and 
desist notice shall be prosecuted under applicable ciyil and 
criminal laws. 

iii. compliance with NEPA 

Upon verification of the inventory. the Area Manager shall 
provide the contractor with a detailed description of the 
information that the contractor will need to supply to comply 
with NEPA to resolve the water spreading Problem. At that 
time, the Ar'' Mapager shall also provide the coptractor yith 
an estimate of the NEPA compliance costs that the coptractor 
must fund. Within 60 days of receipt of this information. the 
contractor shall cogmit, in writing. to fund tht apalysis of 
the environptntal impacts to be performed under NEPA . 
Otherwise, Reclamation shall permanently allocate the water 
which has betn uae4 illegally to meet other uaet legal 
requirements. such •• treaty reserved water rights or 
Endangered Species Act needs • .. . 
~ Jlormal Agreement 

If the contractor decides to make a formal request, a formal 
agreement ~ be entered into between the contractor and 
Reclamation that details the process to be followed in 
reaching a final solution including funding, time schedules 
and deliverables by each party. Reclamation shall con1ult 
with all Indian tribes whose Indian Trust Assets may be 
affected at the earliest reasonable time in the deeisionmakipg 
process. The interested parties, including water users, the 
environmental coiii!!IUI!ity, and the general public will be 

CTUIR Comments on BOR's Draft water Spreading Policy - Page 9 
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invite4 to comment on the agreement. 

v. Permanent Resolution 

In most instances, a negotiated resolution, memorialized in 
contract, would be favored over mandated resolution because 
negotiated resolutio~s are more likely to encourage creative 
approaches to maximizing the range of beneficial uses to which 
available water may be put. For example, a negotiated 
resolution may provide for such things as watershed 
restoration, institution of water conservation practices, 
allocation of water to fultill the Upited states' treaty 
obligations to Indiap Tribes, allocation of water to 
identified environmental needs, and legitimization of some 
previously unauthorized uses. 

Solutions included in the negotiated agreement will be 
formulated using input from thorough public discussion of all 
pertinent issues and information and alternatives generated by 
the NEPA process. Deference JAI1l be given to superseding 
federal laws and policies such as fulfillment of treaty 
obligations to Indiap Tribes and the protection of endangered 
and threatened species. 

Reoluation shall oopault with potentially aftsoted Indian 
Tribes on possible impacts to Ipdiap Trust Assets apd 
appropriate mitigation measures at the earliest reasopable 
time in the decisionmaking process. Reclamation also shall 
consult with potentially affected Indiap orgapizatiou or 
iDcUviduals. and with the Bureau of Ipdian Affaire. the C>ftice 
of ~&ericap Indiap Trust. the Solicitor's Office. 
Reclamation's Native ~aericap Affairs Offics and the Regiopal 
Native americap Affairs coordinator. 

Solutions ~ include a final disposition of the water in 
question that is consistent with state law, federal law, 
federal reserved and appropriative water rights, ap4 Ipdian 
treaty right1. Reclamation must take all actions necessary 
under federal and state law to ensure water allocated for 
public va~ue~ is legally protected. 

yi, Cop4itiops op Legaliaatiop of last Practices 

Reclamation will approve delivery of project water to lands 
that were formerly receiving water without authorization only 
under certain conditions. These conditions include, but are 
not limited to: 

(1) The lands and uses will come under a contract . 

(2) Total net diversions by the district cannot exceed 
historic levels . In ao ca•• vill tht total nuab•r of 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page 10 
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acrts irriqat;t4 txctt4 the p,up!!tr approved by eontraet or 
pro1ect autborilatiops. 

~ Only those lands which have beep irrigate4 ip violatiop 
of ft4tral contracts or laws for fiya or mort copsecutivt 
years within the last fifteen years prior to february 1. 
19?4. art eligible tor peraapent approyal or pro1ect 
waters. The burden of demopstrating sucb use is op the 
contractor. · 

1!1 Tbt total rate apd duty approvtd for apy parcel of land 
shall not exceed the maximum rate ap4 duty applied to 
that parcel prior to february 1. 1994. The ~rdfA or 
demonstrating pa1t rate and duty is op tbe coptraotor. 

J.ll Put impacts from tbe illegal activiti11 op tribal 
reaourcu must be tully mitigated. Mitigation 
alternativ•• should ipcludt. agong others. rtallocatiop 
of water to ipetrtll! usu, vattnhe4 r11toratiop apd 
fipancial compensation. 

l!L Apy potential future impacts from the leqalilatiop or 
vater apredinq must be tully mitigated. Mitiqatiop 
alterpatives should ipplude, agopq others. reallocation 
ot water to ipstrty uses. vatersbtd restoration aa4 
finaRcial compensatiop, 

l1l The analysis of igpacts to tribal resourpea gust inclu4e 
local, rtqional ADd cypulatiya impacts. Tbt baatlipt fpr 

. deteraipipq igpacts shall be the copditiop of the 
resourcta at the timt of the applicablt trtatits. 

JAl Adverle epyirop;eptal impacts shall be tully elimipated 
or tully mitigated • 

.1.tl Monitoring and tpforptupt procedures gust be utablishtd 
and impltmeatt4. including the installation of meaaurinq 
4tyicaa op all irrigation divtrsiona . 

.illl HaasyJ<e' to improve vater auality l!y reducing the igpactl 
or farming apd other practice• muat be establiabed and 
implpeptt4. 

~ Comprebtnsiyt. · atate-of-tbe-art copstryation mtasurta 
l!lUst be 4tytlopt4 and im.plemtnte4, vi tb the cooaarytc! 
water allocated to tribal resources. · 

,Ull Economically up1ustitia!?le uses or tbe water shall pot l!t 
permitted. For instapce, no water should bt proyidt4 to 
grow surplus crops. Irrigators must demopstratt that 
their proposed use of the wattr is economically 
1us.tifiablt. 

CTUIR Comments on BOR's Draft Water Spreading Policy - Page ll 
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illl Irrigators must repay the taxpayers for the subsidies 
illegally received in the past. 

illl Repayment obligations will be adjusted to reflect the new 
lands. 

illl Water may only be applied to land with state-issued water 
rights or Federal reserved or appropriative water rights. 

s.c, Process for Interim Legalization of Past Practices 

The agreement described ab9ve may allow for one-year interim water 
delivery contracts to all or a portion of the ineligible lands or 
uses if appropriate mitigation, curtailment, or other measures are 
adopted to meet environmental and other concerns identified by the 
Area Manager. AnY interim delivery coptract is subiect to NEPA 
compliapce. Reclamation .!.!!All consult with J!il Indian tribes whose 
Indian Trust Assets may be affected at the earliest reasonable time 
in the decisiopmaking process. 

6. Cost Recovery 

The last sentence in the second paragraph must be stricken. 
Refusal to capture the costs of past illegal water spreading would 
violate the Unites States' Trust Responsibility to Indian Tribes. 
Illegal irrigation has economically benefitted irrigators ~ 
cost or this and other Tribes' economies. The federal government 
allowed this activity to occur over many years, violating its Trust 
Responsibility to Tribes to protect our treaty resources. 
Irrigators who irrigated illegally must take responsibility for the 
impacts they have caused to the property rights of others. 

We appreciate your consideration of our suggestions . We have put 
a considerable amount of effort· into developing fair solutions to 
this problem over the last several years . We believe that our 
experienc"e offers guidance to others who are still relatively new 
to this problem. 

Key to resolution is for ~ the Bureau of Reclamation and the 
irrigators who l}~v~ engaged in water spreading to acknowledge their 
wrong-doing and to take responsibility for fixing this problem. We 
commend you on your efforts to do so, and we expect the same 
efforts from the irrigation interests . 

Sincerely, 

~~-fl_ 
Antone Minthorn 
Chairman, Tribal Water Committee 

CTUIR Comments on BOR's Draft Water Spreading Po~icy - Page 12 
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cc: Bureau of -Reclamation commissioner, Dan Beard 
senator Mark Hatfield 
Senator Daniel Inouye 
Senator Ben Nighthorse Campbell 
Representative George Miller 
Bureau of Indian Affairs 
National Marine Fisheries Service 
United States Fish and Wildlife Service 
Affiliated Tribes of Northwest Indians - All Member Tribes 
Columbia River Intertribal Fish Commission 
Columbia Basin Fish and Wildlife Authority 
National congress of American Indians 

CTUIR Comments on BOR's Draft water Spreading Policy - Page 13 
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JULY 19, 1994 



319 

Mr. cnairman, my name is Daniel Hester and I serve as the 
Tribal Attorney to the Confederated Tribes of the Umatilla Indian 
Reservation ("CTUIR"). On behalf of the Tribes, I appreciate this 
opportunity to provide testimony on the Bureau of Reclamation Water 
Spreading Policy. While water spreading has significance 
throughout the western United states, my comments will focus on the 
impacts of water spreading in the Umatilla Basin which is of the 
most direct and immediate concern to the CTUIR. 1 In many ways, 
the problems caused by, and the Tribal treaty interests impacted 
by, water spreading are clearly reflected in the Umatilla Basin. 
In addition, the Inspector General recently reported that the 
Umatilla Project ranks second among all Bureau of Reclamation 
("BOR") Projects for violating federal reclamation laws. 2 

The Umatilla Project, built by BOR in the 1920's, had a 
devastating effect on the CTUIR and its treaty rights from the 
outset. The Project, while beneficial to the downstream non-Indian 
agricultural community in the Umatilla Basin, destroyed the 
anadromous fishery in the Umatilla River (except steelhead) and, 
along with it, much of the economy and culture of the CTUIR. And, 
while the snowpack that is the source of water for the Umatilla 
Project lies largely within the boundaries of the Umatilla Indian 
Reservation, as does McKay Reservoir which is the principal storage 
facility for the Project, no Tribal lands are served by the 
Project. In other words, the CTUIR has suffered all the damage 
caused by the Umatilla Project but has received none of its 

Water spreading in the Mid-Columbia and Upper Snake Rivers also 
directly impacts the CTUIR because this illegal water use further 
limits flows needed by salmon stocks listed as threatened or 
endangered under the Endangered Species Act. The CTUIR has just 
been informed by the National Marine Fisheries Service that a 
jeopardy opinion will be issued to prevent the CTUIR and other 
Columbia River Tribes from conducting their commercial fishing 
season for fall chinook - the only remaining Tribal commercial 
salmon season. According to NMFS, the Tribal Chinook harvest will 
result in 70 fewer Snake River fall chinook reaching the spawning 
qrounda. However, NMFS also expressly acknowledge• that "interdam• 
loaa account• for 44\ of the mortality to returning Snake River 
chinook resulting in the death of over 300 of thia year's returning 
wild chinook. "Discussion Paper Regarding 1994 Fall Season 
Piaheriea Conducted Under the Co1umb~a River Fiah Management Plan,• 
National Marine Fisheries Service, Northwest Region, July 29, 1994, 
page 16. The lack of flows in the snake and Columbia Rivera, and 
the resulting high temperatures, are primary causes of this 
unacceptably high loss of listed stocks. 

Audit Report, "Irrigation of Ineligible Lands, Bureau of 
Reclamation," Report No. 94-I-930, July 1994, U.S~ Department of the 
Interior Office of Inspector General, Appendix 2. The Inspector 
General found that 24 projects in 8 states are violating federal law 
by dispersing irrigation water to ineligible lands. The Inspector 
General concluded that the majority of the water delivered to 
ineligible landa could have been used to enhance atream flow• for 
declining fiaheriea. The Umatilla Project ranked aecond among 24 
projects in amount of acreage illegally irrigated. 
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benefit. The illegal use of Project water by irrigation districts 
involved in water spreading further exacerbates this damage. It is 
a breach of the Federal Government's legal obligation to uphold the 
CTUIR Treaty of 1855 as well as the Federal Government's fiduciary 
duty to the Tribe which includes the protection of treaty rights 
and resources reserved by the Tribes. 

On June 9, 1855, the Umatilla, Walla Walla and Cayuse Tribes 
entered into the Treaty of 1855, 12 Stat. 945, with the United 
States which established the Umatilla Indian Reservation. The 
treaty reserved to the Tribes the exclusive right to fish within 
the Reservation as well as the right to fish at usual and 
accustomed sites on the Columbia River and its tributaries. 3 As 
a result. of these treaty reserved fishing rights, a water right for 
instream flow sufficient to support this treaty fishery also 
arises. Federal courts have long recognized that where a treaty 
demonstrates that a principal purpose for the establishment of an 
Indian reservation was for fishing and other subsistence 
activities, the treaty included a reservation of a water right for 
non-consumptive, instream flows needed for the exercise of that 
fishing right. Colville v. Walton, 647 F.2d 42 (9th Cir. 1981); 
United States v. Adair, 723 F.2d 1394 (9th Cir. 1983). The courts 
have also concluded that the priority date for these treaty fishery 
instream flows is time immemorial. United States y. Adair, ~. 
723 F.2d at 1414. And, while the CTUIR reserved water rights have 
yet to be quantified, that is no bar to the protection of the 
instream flows necessary to support the tribal treaty fishing 
rights. ~. Confederated Salish & Kootenai v. Flathead Irrigation 
Dist., 616 F.Supp 1292 (D.C.Mont. 1985). 

Since construction of Three Mile Dam and other diversions 
associated with the Umatilla Project, the water flows in the 
Umatilla River have been too low to support salmon runs. In 
several months of the year the river virtually dries up. The 
Project has caused low or nonexistent flows that result in 
insufficient "attraction flows" for returning salmon to find their 
way back into the Umatilla River to spawn. Without these essential 
attraction flows, returning Umatilla River salmon "stray," 
sometimes into the Snake River, which is a source of concern to 
National Marine Fisheries service in their efforts to recover 
listed Snake River stocks. 4 

Article I of the CTUIR Treaty states as follows: ftProvided, also, 
that the exclusive right of taking fish in the streama running 
through and bordering said reservation is hereby secured to said 
Indiana, and that all other usual and accustomed stations in common 
with citizens of the United States, and of erecting auitable 
buildings for curing the same; ••• • 

In NMFS Discussion Paper on the 1994 Fall Season Fisheriea under the 
Columbia River Fish Management Plan dated July 29, 1994, the agency 
complained about the impacts to listed Snake River stocks allegedly 
caused by •non-Snake River hatchery-original strays (primarily from 
the Umatilla River)". ~· pg. 16. 
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It has now come to light in an audit performed by the 
Inspector General of the Department of the Interior that 
approximately 17,565 additional acres of ineligible lands are being 
irrigated in the Umatilla Project in violation of the Reclamation 
contracts and federal law. This amounts to 43,913 acre-feet of 
water per year being illegally diverted from the Umatilla River to 
meet irrigation needs while instream flows get lower and lower. As 
disclosed in the Inspector General's report, such unauthorized 
diversions have been occurring in the Umatilla Project for 40 
years. This practice, called water spreading, could more 
accurately be called water stealing. 

Water spreading is the illegal use of water from federal 
Reclamation projects on lands not eligible to be irrigated by 
Project water. It is the unlawful diversion of water for 
irrigation uses that otherwise could have remained in stream to 
satisfy other water needs including Indian treaty fishing rights. 
In fact, the quantity of water illegally diverted by Umatilla 
Project irrigators is about the same as the quantity of water to be 
left in t}),e Umatilla River by the Umatilla Basin Project which 
involves an exchange of Columbia River water to restore salmon to 
the Umatilla River while satisfying irrigation demands. The 
Umatilla Basin Project will cost the American taxpayer over $40 
million and yet produces no Umatilla River flows in key salmon 
passage periods in the late summer and early fall. Thus, the 
Umatilla Project which destroyed the CTUIR treaty reserved fishing 
right in the Umatilla River, is exacerbated by water spreading by 
Project irrigators which has jeopardized the rebuilding of an 
anadromous fishery in the Umatilla and complicates recovery of 
listed Snake River stocks. 

Water spreading is illegal because it violates Reclamation 
contracts and Reclamation law ( 4 3 u.s. c. 3 71 et seq. ) • The 
contracts clearly delineate the lands within the project on which 
water can be used. When water is applied to lands outside of 
project boundaries or non-irrigable lands within project 
boundaries, the contract and Reclamation law is violated. 
Irrigators have no rights to water except that used within the 
terms of their contract. So they have no right to the water being 
used on ineligible lands, despite long use and the lack of Bureau 
of Reclamation enforcement of the law. 

Forty years of wrong has not created a right on the part of 
the irrigators, but it has caused extensive harm to the CTUIR. The 
Bureau of Reclamation must admit to the immensity of this wrong. 
Allowing water spreading to persist for forty years is more than 
negligence--it is breach of trust. As the Bureau has admitted, it 
has a trust obligation to Indian tribes. Dan Beard, Bureau of 
Reclamation Commissioner, signed the Indian Trust Asset Policy on 
July 2, 1993. In this Policy, BOR included in its definition of 
Indian trust assets tribal fishing rights, water rights and 
instream flows. The Policy acknowledges that the United States, 
and the Bureau of Reclamation as a federal agency, "has a trust 
responsibility to protect and maintain rights reserved by or 
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granted to Indian tribes. by treaties. This trust 
responsibility requires that all federal agencies, including 
Reclamation, take reasonable actions necessary to protect trust 
assets." The adverse impact of water spreading in the Umatilla 
Basin to the treaty reserved fishing and water rights of the CTUIR 
clearly indicates that any BOR action which permits the 
continuation of the illegal use of Reclamation water will violate 
the Bureau's Indian Trust Asset Policy. The 1855 Treaty guarantees 
to the CTUIR a right to fish on the Umatilla River, which right is 
directly threatened by water spreading practices. By BOR's failure 
to monitor and enforce their contracts in the Umatilla Project, it 
has breached the trust responsibility of the united States to the 
CTUIR. 

The BOR must develop and implement its Water Spreading Policy 
so as to mitigate the damages to the CTUIR. The BOR must order all 
water spreading to cease immediately and require that the water 
illegally spread be brought back under BOR control. Allowing 
continuing water spreading while irrigation districts apply to 
legitimize these diversions would reward unlawful practices and 
result in further damage to CTUIR efforts to restore the salmon 
fishery in the Umatilla River. Further, BOR cannot allow renewed 
irrigation of those unauthorized acres until it has determined that 
the instream water rights of the CTUIR have been satisfied. 

The CTUIR opposes those portions of the BOR's draft Water 
Spreading Policy which allow the irrigators to perform an Inventory 
and prepare a Request for Approval with NEPA compliance prior to 
being told to shut down their illegal irrigation. First, no such 
inventory of illegal water spreading is needed in the Umatilla 
Basin, as this inventory has already been taken. Furthermore, it 
will be in the irrigators' best interest to slow down those 
processes as much as possible so that the illegal irrigation can 
continue. Instead, the illegal water spreading must be shut down 
immediately and until such time as BOR can conduct a NEPA study on 
any request to expend irrigation district boundaries. 

The CTUIR recommends the following steps be included in the 
BOR Water Spreading Policy: 

1. Immediate halt to all water spreading. The BOR should 
notify all irrigators/contractors that all water spreading must 
cease and desist as of September 1, 1994. Specifically, it should 
reject continued spreading until NEPA compliance is completed. 

2. Monitor diversions. The BOR must perform sufficient 
field monitoring so that it can determine that irrigators/ 
contractors have made a good faith effort to comply with the cease 
and desist order. 

J. Bequest for approval. BOR should require Irrigators/ 
contractors to prepare applications for contract amendments if they 
seek to expand their district boundaries or for approval to 
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irrigate previously ineligible lands for submission to and action 
by BOR. 

4. Prepare inventory. BOR should oversee the preparation by 
the Irrigators/contractors of an inventory of new lands for which 
they are requesting authority to irrigate. 

5. Report to Committee on Monitoring Results. The BOR 
should provide annual reports to this Committee on the lands 
included in the BOR inventory of new lands for which applications 
to irrigate have been filed, on BOR's efforts to halt water 
spreading practices on the number of applications received to amend 
contracts to authorize the irrigation of previously ineligible 
lands as well as the status of BOR action on these applications. 

6. NEPA compliance. Irrigators/contractors and the BOR 
enter into agreements for contractors to fund NEPA compliance. 
Where BOR concludes that any application to expand, and therefore 
use additional Reclamation Project water, will adversely impact a 
treaty reserved right, an EIS should be required. 

It is time for the BOR to recognize and implement their Indian 
Trust Assets Policy and fiduciary obligation to protect the treaty 
rights of the CTUIR and other similarly situated tribes. The 
development of BOR's Water Spreading Policy is an important step in 
that direction. I appreciate the opportunity to comment on this 
important Policy. 
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Supplemental Statement 
of the 

EAST COLUMBIA BASIN IRRIGATION DISTRICT 
QUINCY-COLUMBIA BASIN IRRIGATION DISTRICT 
SOUTH COLUMBIA BASIN IRRIGATION DISTRICT 

to the 
Subcommittee on Oversight and Investigations 

of the Committee on Natural Resourees 
United States House of Representatives 

July 29, 1994 

Representing the Columbia Basin Irrigation Districts: 

Mr. Richard L. Erickson, Secretary-Manager 
East Columbia Basin Irrigation District 



July 29, 1994 

The Honorable George Miller, Chairman 
Committee on Natural Resources 
United States House of Representatives 
1328 Longworth House Office Building 
Washington, D.C. 20515 

Dear Chairman Miller: 
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Thank you for the opportunity to supplement the record of the hearing on Water Use Practices 
on Bureau of Reclamation Projects held by the Subcommittee on Oversight and Investigations 
on July 19, 1994. The Columbia Basin Irrigation Districts' response addresses the questions 
raised primarily by Representative Peter DeFazio regarding the testimony of Columbia Basin 
Institute. 

The most controversial figure which emerged from the testimony of Rick Gove of Columbia 
Basin Institute was that there had been an increase in diversion from the Columbia River of 
570,000 acre feet since seven low head hydropower projects were installed on the Project's 
water distribution canals in 1985. Mr. Gove testified that the increase in diversions can only 
partially be attributable to increased acreage on the Project because only 45,000 acres have been 
added to the Project which, at most, accounts for 170,000 acre feet of the increase, leaving 
nearly 400,000 acre feet unexplained. CBI suggested that either the Districts are running more 
water through the canals to maximize hydropower revenues, or in 1985 the conveyance system 
fell into a precipitous state of decline which demands immediate emergency maintenance action 
by the Districts and the Bureau of Reclamation. 

RESPONSE: 

1. Irrigation Diversions: 

The Columbia Basin Project water supply (other than for Blocks 2 and 3) is pumped at the 
Grand Coulee Dam to Banks Lake where it is transported to the Quincy-Columbia Basin 
Irrigation District, the East Columbia Basin Irrigation District and the South Columbia Basin 
Irrigation District. This is accomplished by approximately 6,000 miles of canal and lateral 
systems. The water leaves Banks Lake through the Main Canal. The water then is divided at the 
bifurcation into the West Canal and East Low Canal Systems. Irrigation return flow from the 
areas served by these canals largely finds it way to Potholes Reservoir. Water stored in Potholes 
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Reservoir is delivered to the southern part of the Project through the Potholes and Wahluke 
Canals. Recently, the return flow from the upper portion of the Project has not been sufficient 
to meet the demands of the Potholes Canal service area. Additional feedwater must be delivered 
to Potholes Reservoir, usually through the East Low Canal. 

The irrigated acreage has been expanding since the Districts took over the operation and 
maintenance of Project transferred works in 1969. An accepted method to compare water use 
efficiency over time is to compare Project acre-feet diversions per acre. CBI's report does not 
compare former Bureau operations with the Districts' operations in terms of overall project-wide 
acre-feet per acre efficiencies. In order to determine the credibility of CBI's allegations, the 
Subcommittee should compare the factual situation in 1968 when the Bureau was operating a 
relatively new project irrigation conveyance system with the Districts' operations in 1992 to 
determine whether water diversions were accounted for and whether the irrigation conveyance 
system that is now more than forty years old is in a precipitous state of decline. 

The table, attached as Appendix A and entitled ~comparison of 1992 to 1968 Data" 
demonstrates that the increase in acreage since 1968 is not 45,000 but 168,888 acres. The 
difference between 45,000 acres and the 168,888 acres developed since 1968 accounts for the 
allegedly unexplained diversion of 400,000 acre feet when total Project deliveries are taken into 
consideration. The acre foot diversion per acre in 1968 when the Bureau operated the system 
was 4.240 acre-feet per acre. The acre foot diversion per acre under the Districts' operation in 
1992 was 4.182 acre-feet per acre. Practically speaking, the relative efficiencies are the same. 

The increase in diversion since 1985 is attributable to increased acreage, to an annual direct feed 
of approximately 250,000 acre feet of the irrigation water supply to adjust for additional acreage 
and to return flow decreases. This decrease adds to the feed requirement and results from the 
three compounding effects of (I) improvements of on farm efficiency, (2) persistent drought 
conditions during much of this period, and (3) to the resupply annually of Project reservoir and 
artificial groundwater storage contracted by the Bureau as a source of supply for approximately 
37,450 acres of water service contracts the Bureau has issued pursuant to Section 9(e) of the 
1939 Reclamation Act. 

Contrary to the suggestion of CBI, the 400,000 acre feet is directly attributable to the irrigation 
of Project lands and not to efforts to maximize power production for the low head hydropower 
projects. Contrary to the further suggestion by CBI that the 400,000 acre feet may be the result 
of a precipitous decline in maintenance of the Projects' conveyance system, reviews by the 
Bureau's Denver office based on the same data reviewed by CBI, demonstrate an overall average 
Project conveyance efficiency of86" (1975-1990) which is extremely high by Bureau standards. 
This efficiency results from the tremendous reuse capability of the Project. Information about 
water supply and water use on the Columbia Basin Project can easily be misinterpreted. For 
example, the project water supply can be presented two ways: (1) As the sum of the supplies 
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of the individual irrigation districts (3,600,000 acre-feet annually) or (2) the actual Project 
diversions from the Columbia River (2,700,000 acre-feet annually). This apparent paradox 
illustrates, not only an area of potential misunderstanding, but the tremendous reuse capability 
of the project. The significant difference in these two supply figures generally represents West 
and East Low Canal service area return flows being recaptured to provide the majority of the 
supply for the Potholes Canal service area. 

The reuse of irrigation returns is the key to why the Columbia Basin Project turns out to be one 
of the more efficient open conveyance irrigation projects ever constructed by the Bureau. 

CBI, in support of its theory that the conveyance system is in a precipitous state of decline, 
argues that water assessment charges since the Districts assumed management responsibility in 
1969 have been reduced. The Subcommittee should compare the operation and maintenance costs 
in 1968 when the Bureau was operating Project diversion and conveyance facilities with the 
Districts' operations and maintenance costs in 1992 to determine whether the Districts are in fact 
spending less on the operation and maintenance of the Projects' diversion and conveyance 
facilities . The table attached as Appendix A demonstrates that operation and maintenance costs 
incurred by the Districts and their water users have increased by more than 500% since 1968. 
Such expenditures have had a significant impact on maintaining high Project diversion and 
conveyance facilities efficiencies. 

It should also be noted by the Subcommittee that CBI makes its assessment comparisons on a 
per acre basis. The extent of the 6000 miles of facilities being operated and maintained today 
is nearly the same as in 1968 while irrigated acreage has substantially increased resulting in the 
allocation of the total costs across a larger acreage base. This economy of scale enables the 
water users to maintain their farming operations within affordable irrigation district assessments. 
Total cost of the Bureau's operation and maintenance in 1968 compared to the total costs of the 
Districts ' operation and maintenance in 1992 should assist the Subcommittee in determining 
whether the Districts are spending less as alleged by CBI on maintenance of the Project's 
diversion and conveyance facilities. 

2. Power ProdUction and Issuance o[ Water Service Contracts: 

As part of its summary, CBI alleges that the repayment contract between the United States and 
the Districts permitting them to enter into water service contracts with excess water, coupled 
with the Districts' ability to generate power at its small head hydro projects, costs the region the 
annual sum of $27,121,912.00. Inasmuch as the irrigation facilities had been constructed and 
were not being utilized for power production, this allegation is incomprehensible and cannot be 
substantiated. 
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It should be noted that construction and operation of any substantial federal reclamation project 
results in a certain amount of surplus water made available through Project operations. This fact 
was recognized by Congress in its enactment of Section 9(e) of the 1939 Reclamation Act which 
authorized the issuance of water service contracts. The Districts, which are created for the 
express purpose of delivering water for irrigation purposes, acted in strict accordance with 
Congressional intent and policy. 

The Bureau of Reclamation, in its required approval of the construction by the Columbia Basin 
Project irrigation districts of their low head hydro projects, specifically provided that irrigation 
water could not be diverted exclusively for the production of power. The Bureau of Reclamation 
remains in control of the Project's water supply and delivers to the Districts only the amount of 
water required for the irrigation of Project lands. At no time has the Bureau of Reclamation ever 
contended that Project water was being exclusively diverted for the production of power by the 
Districts' low head hydro projects. The diversion of water by the Districts over and above that 
needed for irrigation is legally restricted and is a physical impossibility. 

As to the generation of power by the Districts, the Bureau of Reclamation, which had the first 
right to construct the low head projects, opted not to do so and the Districts therefore, with the 
consent of the Bureau of Reclamation, constructed the projects at their cost and expense and 
presently generate approximately 150 megawatts annually for regional use. 

The CBI complains that the Districts, in their construction and operation of their low head hydro 
projects, receive only profit and have no obligation to return any power, water or profit to the 
BPA. It is again appropriate to note that the Bureau of Reclanution had the prior right to 
construct the low head hydro projects and opted not to do so. The Districts thereupon, at their 
risk and expense of approximately $160,000,000.00, proceeded with the construction of the low 
head projects. The projects were built without cost or expense to the United States. While the 
CBI may complain of the Districts' generation of power, it is suggested that the recipients of the 
power are appreciative of the Districts' efforts to produce the power that would not have 
otherwise been generated. 

The CBI further complains that the Districts receive 1.65 mills per Kwh for most of the power 
produced at their low head hydro projects but that the Districts only pay . 95 mills to the U.S. 
for primary pumping at Grand Coulee Dam. The rate that the Districts pay for their primary 
power for irrigation generated at Grand Coulee Dam was contractually set forth in the repayment 
contracts between the United States and the Districts pursuant to the federal 1939 Reclamation 
Act. Power for the construction and operation and maintenance of the Project irrigation system 
is produced at the Left and Right power plants at Grand Coulee Dam. These power plants also 
generate power for other uses including commercial power. The Districts pay their full 
proportionate share of the costs of power production from the Left and Right power plants. As 
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those costs increase, the Districts pay and will continue to pay their proportionate share of the 
increased costs. 

The incentive that the Districts receive for the power generated at their low head hydro plants 
is utilized for the ever-increasing annual costs of operation and maintenance of the irrigation 
system and for system improvements. The Project irrigation facilities were constructed over forty 
years ago and the directors and managers of the Districts are keenly aware of the increasing 
costs of operating and maintaining the aging system and the need to develop appropriate sources 
of revenues to enable its water users to maintain their farming operations within affordable 
irrigation district assessments. 

While the criticism of CBI as to the issuance of water service contracts and the generation of 
low head power appears to be directed at the Districts, inasmuch as the Districts' activities in 
those respects were in strict accordance with federal law and policy, could it be that, in reality, 
the CBI is taking Congress to task? 

Thank you for the opportunity to supplement the record with this information. We would be glad 
to provide additional information or answer questions, either now or at a future date. 

Respectfully Submitted on Behalf 
of the East, Quincy, and South 
Columbia Basin Irrigation Districts 

// /r- ·; 
/._~{~ !.. y._~ ... j~-_> (C\ 

Richard L. Erickson 
Secretary-Manager 
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APPENDIX A: 

COMPARISON OF 1992TO 1968 DATA 

Description 1992 1968 Ratio 1992/1968 

Irrigated Acreage 662,122°) 493,2341
2) 1.342 

(Ac) 

Banks Lake11> 2,768,910 2,091,220 1.324 
Diversions A.F. 

A.F. per Ac. 4.182 4.240 0.986 
Diversions 

O&MCosts 21 ,376,016 3,943,5231
2) 5.421 

S (actual) 

Includes district irrigated acres (629,680) and U.S. water service contracts affecting 
Project return flows (37,450) less Blocks 2 and 3 (5008) 

From 1968 Project History, CBP, prepared by Bureau of Reclamation 

Water Distribution Reports 1992 & 1968, CBP, Rureau of Reclamation 
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TESTIMONY OF TOM MYRUM 
COORDINATOR, UMATILLA BASIN IRRIGATION DISTRICTS 

BEFORE THE HOUSE SUB-COMMITTEE ON OVERSIGHT 
HEARING ON THE BUREAU OF RECLAMATION'S 

PROPOSED WATER SPREADING POLICY 
JULY 19, 1994 

Good Morning, My name is Tom Myrum. I am the Coordinator of 
the Umatilla Basin Irrigation Districts, located in Umatilla and 
Morrow Counties, Oregon. I would like to begin by thanking the 
Committee on Natural Resources for inviting me to present 
testimony on the Bureau of Reclamation's Draft Water Spreading 
Policy. The four irrigation districts I will speak on behalf of 
are the Hermiston Irrigation District, Stanfield Irrigation 
District, West Extension Irrigation District, and Westland 
Irrigation District. These four districts are contained within 
the Umatilla Project which was authorized in 1905 under the 1902 
Reclamation Act. Most of the present facilities were constructed 
between 1906 and 1927. 

I have worked for the Umatilla Basin Irrigation Districts 
for the past 9 months. In that time I have worked closely with 
the local Indian Tribes, the Bureau of Reclamation and the Oregon 
Water Resources Department on various water issues. There bas 
been no more divisive water issue in the Umatilla Basin than this 
issue of "Water Spreading." I hope that my testimony will give 
this committee a clear view of some specific examples of what is 
called waterspreading. 

A common misconception fostered by the use of the term 
"waterspreading" is that more water is being used than irrigation 
districts have a right to use. This is not the case. The 
districts are not using more water than their state water rights 
allow. The districts are not applying federal water to any acres 
that were not intended by the Bureau of Reclamation when they 
first envisioned the Umatilla Project. 

There are instances of what the Bureau of Reclamation has 
called waterspreading in our districts which have arisen as a 
result of government action and population increases. 
Urbanization of lands within districts has forced transfers of 
water rights to lands outside of District boundaries but within 
Project boundaries. The construction of two freeways through 
former agricultural lands made it necessary to move those water 
rights to other lands. Without these lands the economic 
viability of the districts would be threatened. 

The construction of the John Day Dam on the Columbia River 
caused the created the John Day pool. This pool of water covered 
over large tracts of the West Extension Irrigation District land. 
The water rights for these lands were transferred to higher 
ground. This forced relocation could not have escaped the notice 
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of the Bureau of Reclamation, yet it is just now being called 
waterspreading. The relocation of irrigation water was purely an 
act of survival. The Bureau of Reclamation or the Army Corps of 
Engineers should accept responsibility for this instance of 
waterspreading and bear the cost of rectifying the problem. The 
proposed Pacific Northwest Water Spreading Policy does not 
anticipate nor provide an adequate solution to this type of 
waterspreading. In that respect the policy needs 
reconsideration. 

One common example of what is called waterspreading in the 
Umatilla Basin involves simple omissions of lands from district 
boundaries due to improperly drawn Bureau of Reclamation maps. 
This type of error is evident by the fact that these lands are 
described on Bureau water rights permits filed by the Bureau in 
1927. These lands have paid assessments which have been applied 
to the districts' debt, in some cases, since the formation of the 
irrigation district. These lands face the prospect of having 
their water deliveries discontinued after 70 to 90 years of 
paying assessments for the right to receive water. Such glaring 
omissions from district boundaries should not even be defined as 
waterspreading nor should the district be forced to pay for the 
cost of including them within its boundaries. The draft 
waterspreading policy does not adequately address this situation. 

Another example of a Bureau omission leading to 
waterspreading can be found in the Hermiston Irrigation District. 
The Hermiston Agricultural Experiment Farm was relocated by the 
Bureau of Reclamation to lands outside of the Hermiston 
Irrigation District boundaries. Additionally, the Bureau 
promised the Experiment Station free water for the duration of 
its existence. Now, the Bureau is calling this waterspreading 
because the lands are outside of district boundaries. If this is 
waterspreading then we know who is to blame for it being spread. 
The Hermiston Irrigation District should not be required to foot 
the bill for the boundary change necessary to bring the 
Experiment farm inside the District when it was the Bureau that 
promoted its move outside the district. 

The Bureau's draft policy fails to recognize that 
"waterspreading" does not lend itself to a simple definition. 
Instead, instances of waterspreading have stories unique to their 
situation. This means that waterspreading should be dealt with 
on a case by case basis with due consideration given to the 
circumstances involved. 

The Umatilla Basin Districts have worked with the Bureau of 
Reclamation for the past several years to reach a reasonable and 
equitable solution to the instances of waterspreading described 
above. We have engaged in mediation of disputes, negotiations 
over water, begun the NEPA process for inclusion of lands, and 
signed agreements to provide for interim water deliveries and 
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instream flows for fish. We have done all of these things and 
yet we sit in no better position than any other district about to 
be engaged in the process outlined in the policy. 

The Hermiston and Stanfield Irrigation Districts have 
agreements signed by the Bureau's Pacific Northwest Division 
Regional Director requiring the Bureau to offer the District's 
contracts for water deliveries while the NEPA boundary inclusion 
petition is being processed. The Bureau has yet to present a 
contract which reflects the intent of the interim water 
agreements . By cooperating early we're now being asked to agree 
to interim contract terms which reflect the Bureau's new long 
term goals. Cooperation has not reaped the rewards promised by 
the Bureau's draft policy. Without true incentives for 
irrigation districts to cooperate this draft policy offers no 
real solution to waterspreading. 

Many of the irrigators in the Umatilla Basin are considered 
to be the most efficient water users in the world. Oddly, the 
Bureau's draft policy provides a severe financial disincentive 
for improved irrigation efficiency while at the same time warns 
irrigators that they must conserve water or suffer the 
consequences. The Bureau's policy should provide incentives not 
punishment for efficient use of water. 

It appears that one goal of the proposed waterspreading 
policy is to price irrigated agriculture out of the water market . 
Not only must the District bear a substantial portion of the cost 
of an environmental study it must also pay for a study to 
inventory the extent of "waterspreading" by the District. 
Districts may be forced to renegotiate existing contracts and 
also engage in extensive conservation projects. On top of all of 
that, the Districts will be forced to employ attorneys and 
additional staff to manage the intricacies of the Bureau's 
proposed solution to waterspreading and to protect the District's 
existing water rights. 

The four irrigation districts of the Umatilla Basin have 
petitioned the Bureau of Reclamation for inclusion of their out 
of boundary lands. No more water is being used today than has 
been traditionally used by the Districts. Because of those facts 
the Districts believe that the cost of an environmental study on 
the effects of a boundary change would not be cost effective. 
However, as the political rhetoric over "waterspreading" has 
skyrocketed so has the scope and cost of the environmental 
studies. The Bureau now says it will cost at least $900,000 and 
the Districts will have to pay over $500,0000 . There is no 
reason that this obvious waste of funds should be shouldered by 
the Districts. The Bureau's waterspreading policy should not 
require across the board environmental studies when they may not 
be needed in all instances. 
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The Bureau's waterspreading policy must have the flexibility 
to tailor a solution to meet the specific needs of the basin in 
which it is enforced. The draft policy simply does not provide 
sufficient opportunity to tailor solutions to meet the unique 
circumstance of each instance of waterspreading. It may be 
impossible to draft a policy which addresses each individual 
case, but a clear commitment to equity and even-handedness might 
go a long way toward calming the fears of the average farmer. 
From the farmers' perspective the Bureau of Reclamation has been 
a full partner in creating the problem. The Bureau needs to 
accept its fair share of the blame for water spreading. We are 
looking for a common sense approach to this issue. One which 
seeks practical solutions not political gain. 

One shining example of a practical solution to a difficult 
problem is the Umatilla Basin Project. The Umatilla Basin 
Project is a Bureau of Reclamation pumping project which 
exchanges Umatilla River flows and stored water for a small 
portion of the vast Columbia River flows. This exchange of water 
is critical to the vitality of two economies; the local 
agricultural based economy and the local tribal fisheries 
economy. The unique geography of the region combined with the 
determination and foresight of local leaders has made this 
project a reality. The Bureau's waterspreading policy, as 
drafted, could force nearly 17,000 acres of irrigated lands in 
the Umatilla Basin out of production. The loss of water for 
exchange will have a negative effect on the projected benefits to 
anadromous fisheries. 

If the lands are not included in the districts boundaries, 
substantial quantities of water will no longer be available for 
exchange. The water applied to those acres will not stay in the 
river, instead they will be available for appropriation by junior 
water right holders who are not under the control of the Bureau 
of Reclamation. The draft policy must be written so as not to 
undermine solutions already in place. 

The primary goal of the Bureau's waterspreading policy 
should be to resolve some of the needs for instream flow 
restoration without impairing the existing irrigation based 
agricultural economy. The umatilla Basin Project stands as an 
example of how local water needs are best solved by cooperation 
of local interests. This policy must recognize the value of such 
approach and actively encourage it. 
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The Bureau's proposed waterspreading policy takes a strong 
a~ approach to very delicate issues of water aanage .. nt. 
I•proper force applied in the wrong way could upset a fine 
balance, thus doing •ore har. than good. This policy potentially 
threatens some of our productive farm land without providing 
benefits elsewhere. This sudden shift of priorities will cause 
the desert to reclaim lands made green and fertile because of the 
efforts of farmers and the water provided by the old Bureau of 
Recl..ation. The "Hew Reclamation" appears to have entered a new 
era, the era of "Reverse-Recl..ation," because for all of its 
supposed progressive policies, in reality, the Bureau is taking a 
giant step backwards. 

Tom Myru., Coordinator 
Umatilla Basin Irrigation Districts 
P.O. Box 1260 
Hermiston, OR 97838 
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ST.\Tl Of WASHINGTON 

DEPARTMENT OF ECOLOGY 
1'.0 • ... '47600 • OlympM, W•Jbinsr"" HSIH-7600 ° (2061 407-6000 ° TOO Orotr (H~•rlllf lmpoim/J (2061 40?·6006 

July 18, 1994 

The Ho110rablc GeofJe Miller, Chairman 
Howe Natural Resolmcs CommitiCC 
U.S . HOUle of Represematives 
1324 Looaworth 
WasJilil&ton D.C. 

Dear Chainnan Miller: 

The Department of ~logy submibi che following fCStimony reaardiq the Issue of water 
sprndma. the subj.,g of your July 19 beariq in WaslliiJIIOn D.C .. J request that these 
coiDIIlCIIIS .be entcml in the record of the llemDJ. 

Thc Departmolll of ~logy is the water resource IIWI&pl1lellt aaeaey as well as the 
enviroiiiMIItal protection agency for che state. WasbiDJIOn has been an active panicipant in 
the Water Spreadi111 Task force, organized by the Bureau or Reclamation, Pacific Northwest 
Reaion. A repreaentative of Governor Lowry's office bas been the state"s representative on 
the t.sk force. 

The clepartmenr comrnendt the Bureau for this effon and for the Impartial manner in which 
the BWRu staff have carried out tlle dltftcult task of developing a policy on water spreading. 
Tho Bureau sratr asslpecl 10 Ibis project have doue an outstanding job of mlucing the gulf 
between the aaricultural I;OIDIDUDity on one side and envlronmcmal Interests and tribes on the 
other side. 

We lhiDk the draft polic:y wbic:b was presented at the last meetlna of the Task Force 
represeDIS the fuudamcDlalJy correct appruaiJ1 10 Ibis dtmc:ult problem. We very much 
app~la11c cbal the draft pollq recopU.cs the necessity to RSpOIId to state law requirements 
u well as to prea:ripti0111 of federal law. In WasbiDpln state, spreadina water beyond the 
acreqc allowecl UDder a water right is in most iDswlces lllepl. ne Department of Ecology 
has cballeqecl aa&mptl by water rigbl huldl:n 10 sp!ad water and has won on appeal in 
every c:ue .i.Dcluding a cue that welllw lhe St:.de Supreme Coun. 

Wo abo commend the draft polky for recognlzlna that specitle dktricl-by-4istrict information 
is 1ackiDg IIIII ror calliq for sueb lnfonnatlon 10 be proVided by pzoject beneftclaries. Tbe 
task furce learned clurlna Its dellberallons tbat It is possible for taiption dislricts to collect 
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and provide this information (primarily mapping) and that the cost Is not punitive. It has 
been done already in Oreson under state·law 
requirements. 

While we think it is lhc primuy responsibllty of the Irrigation districts to document where 
the water is going on the disttict, it is ianporlanl lhltt the Bureau and the states provide 
tedmical usislaliCC to the extent possible. We think every dis~ should have geographic 
information syttcm (GIS) c:apability 10 that periodically updarcd maps and other forms of 
information could be easily gencrarcd regardln& the lands rccclvlns Irrigation water. 
Periodic rcportina should be required 110 that sprcadlog docs not again &et out of conttol. 
1'bc Bureau omce In Yakima has been worldna with the Roza Irrigation District and the 
Department of Ecology on a GIS mappina project relating to water sprcadlog. Similar 
efforts have oc:&:uned In Oregon. GIS would also be a valuable manasement tool for the 
diatrietl for othec purposes. 

We agree that tome ins!a.DCCI of sprading relate to the unavoidable and Incidental irrigation 
of clasl 6 Ianda by modem irrisation teebniqucs. WhUe we thillk that legallzin& this torm of 
sprcadina may be possible uld in llllUI)' cues is desirable, we remain CODCerned lhat total 
irrigatccl acrap of a dillrict not exceed tbc limits on tbc state water right. In our State, 
most irrigation water riJbrs, inclucfins lho5e held by or related to Bureau projects have a 
maximum aercap that may be irriptcd in a given year. Irrl&lled acreage may also be 
limlrcd by lhc Bureau contraCt or by ConaJ:esslooal authorization. 

It is our experieDCe that if tbc ac:reap is not fmnly capped, acldltiooallands tend to brouJht 
under procluction, in somc cases wilh hi&b vlluc pcrellllial aopa, thus aeaq additional 
demaDdl in water shan yean. In basiu where water Is chronically short, this exacerbates 
tho problem of aupplyU., Wlltcr to lcgllly irriptccllands and recalniD& suftk:ient Wlltcr in 
stn:ama for envlroiiiDCIIIal occda. 1bis Is c:enalnly die cue In tbc Yakima basin In our state 
wbcre nay year lately has baa a drougbl. In locations IDee tbc Yakima basin, any water 
savinp Dllld 10 be dedicatcciiD ~tram tlow restoration 1111110 t1nniDa up supplies for 
cxiltiD& irriplioR Ji&bls U ia Wlllallplarcd in Conarcssman Inslee"l bill (H•l690) DOW 
before your~. 

We ... -ned dill DOl all irription of class 6 land mayiiCCCSSU'ily be Incidental. to 
lrriaatilla irripble land claael. "nils form of sprcadlna shoukl Rceive no special 
COIIIidendon. 
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The more problematic form of spreading is irrigating land outside the district or project 
boundaries. Although our staffing is limited, we have been making an etron in the Yakima 
basin to Identify lands where this is occurina and to bring enforcement action against it. We 
arc finding that aerial photo intclpretation is a valuable tool for identifying problem areas 
that can then be investipted on the pound. 

Irrigation of additional acreage at this time is iDconsistent with elfons In the Pacific 
Nonhwest to recover diminished salmon and steelhead runs. When three Snake River 
salmon runs were listed under the Endanaered Species Act in 1992, Washington took the 
unprecedented step of withdrawing the Columbia and Snake Riven from funher 
appropriation. Oregon and Idaho have similar restrictions on issuing new water rights. 

Tolerance of water spreading would be inconsistent· with salmon recovery goals and 
programs. In most cases, the fJISt priority fur waler .lhal is saved by conservation should be 
Improved aucamnows. Unlike many other stateS, WashiiJ810n has the legal tools to traDSfer 
consctVed water to lnstrcam purposes without loss of priority date. Our legislawre passed 
laws in 1989 and '9l that allows the Department of Ecology to acquire "trust water rightli" 
for pUblic benefit. These laws ciii:OIUll8c us 10 work wilh the federal sovernment to 
accomplish this objoctive. 

Some interests arpc that unlCJJ spreading is allowed there is no incentive for water users to 
consc:rve. In Wi1Sbin¥wn, uur wurts have prohibited water spreading. Furthermore, the 
State Supreme Coun has ruled that water users arc obligated to operate reasonably efficient 
water systems without waste of water. They are responsible for proper maintenance and 
uparldiq of water systems as a matter of law. 

In conclusion, we fmd much to commcDd in the etrons of the Bureau of IUclamation to date 
to rectify tbe problem of water spreadiDJ on Blllllllu prujeclS. We look forward 10 continued 
cooperative efforts witb tbe Bureau to identify and address water spreading in our state. We 
urae the ColJIICII to provide tbe Bureau with the resources occcsaary to implement the new 
policy. 

'1'llaDk you for the opportun1ty to provide the views of the Depanmcnt of Ecology. 

Sincerely, 

Y7Wut ,e,~~e£. 
Mary RivclaDd 
Director 
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Testimony of Idaho Rivers United for the Hearing Record 

Water Spreading Hearings, July 19,1994 

Presented to Chairman George Miner, 

House Committee on Natural Resources 

Idaho Rivers United is a statewide river conservation group with over 1200 members 

and 20 member groups. We represent the public interest throughout Idaho 

regarding water quantity and quality. Our mission is to preserve. protect and 

enhance Idaho's waters. We work closely with state and federal management 

agencies using education and cooperative efforts. 

Our members are keenly Interested in the issue of water spreading. Why are they 

interested? One reason is endangered salmon. In the past four years only eight 

sockeye salmon have returned to Idaho's Redfish Lake in the Sawtooth Mountains. 

This year only 3,116 spring Chinook returned to Idaho waters. The ten-year average 

is 20,000 spring Chinook. Estimates for returning summer Chinook are 375 fish. 

down from an average of 2.860 over the last ten years. The declining salmon runs 

are the most obvious symptom of of Idaho's once-thriving waterways. The salmon 

runs are so low because of man-made change to formerly free-flowing rivers. 

Idaho possesses a bounty of Bureau of Reclamation projects up and down the Snake 

River plain. From Palisades Reservoir in Wyoming to American Falls, the Minidoka 

Project, Boise Project and Owyhee Project on the Idaho/Oregon border, waters of the 

state have been diverted from rivers and streams. Groundwater is pumped by 

Reclamation's Minidoka Project providing irrigation water to the A and B Irrigation 

District near Rupert. Idaho. The greening of the Snake River Plain has benefitted 
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Idaho's agricultural economy tremendously. It has provided for a way of life we all 

enjoy. Unfortunately. this irrigation development using federally developed water 

supplies has not been a benign venture. 

Unauthorized uses of Bureau projects and water contributes to the dewatering of our 

streams and the overdrafting of our groundwater supplies. The A and B Irrigation 

District has already been identified by the Bureau as illegally' spreading water to 

unauthorized acreage. 

Of particular concern, however, is the issue of M & I use in the rapidly urbanizing 

area of Boise. Idaho Rivers United requested PNW Director John Keys to conduct a 

study to cite land parcels under a half-acre receiving water for lawn irrigation and 

the amount of acreage no longer in production or simply paved over. 

Much of the farmland in the Boise Project has been subdivided for homesites under a 

half acre or paved over for shopping malls and other development. Even though the 

new landowners of these properties are assessed for their share of water, few 

petition out of the district. In many instances. it is physically impossible to receive 

the water because irrigation laterals or ditches have been removed. 

We believe irrigation districts routinely sell this water to district farmers as overage. 

particularly during drought years. This "stacking" of water may occur year after year. 

with in-district farmers buying overage. Idaho Rivers United views this as 

unauthorized use under the concept of water spreading. Although It occurs within 

the existing district boundaries. the number of acres available for irrigation appear to 

be less than that which was authorized. The amount of water being used by each 

viable farm unit is greater than the amount they are legally allowed under a state 

water right or under a Bureau contract. 

2 
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The Idaho Department of Water Resources has estimated--using state agricultural 

statistics, ASCS crop reports, SCS information and aerial photography--that as much 

as 25 to 30 percent of the Treasure Valley's agricultural lands have come out of 

production. Although not all of these lands are irrigated by Reclamation project 

water (the valley has several small private ditch and canal companies), it is 

reasonable to assume that up to 25 percent of Bureau acreage may no longer be 

eligible to receive project water. 

As a member of the task force convened by the Bureau to develop a policy, this 

particular issue comes to mind. Much of the west is urbanizing into areas previously 

serviced by Bureau project water. The task force sought to develop a flexible policy 

that addresses the diversity of water spreading activities and can be applied on a 

project by project basis. 

Idaho Rivers United believes several key points should be included to address water 

spreading: 

1. Water spreading has adversely affected Indian Trust assets and treaty rights in 

many western states. Reclamation must fulfill its responsibilities to tribes as it 

mitigates impacts of water spreading cases. Reclamation will need to make interim 

allocations of water in order to preserve fishing rights, even where those fishing 

rights have not yet been quantified. 

2. Water spreading has contributed to the dewatering of many streams in the West. 

Reclamation must place a high priority on providing adequate flows that protect fish 

and wildlife values, riparian areas. and the ecological integrity of riverine 

environments. 

3 
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3. Reclamation must "hold" any water recouped from water spreading until 

appropriate NEPA or other analysis is completed to determine alternatives for its 

disposal. Reclamation should NOT merely allocate water to the next senior 

appropriator. This is in keeping with Reclamation reforms which seek to strike a 

balance between historic uses such as irrigation and power generation vs. newer uses 

such as instream 110\VS for fish, wildlife. recreation and water quality. Reasonable 

municipal uses in urbanizing areas should also be considered. The Bureau will then 

establish priority of water disposition, ensuring federal project authorizations. 

contracts and environmental laws are met. Any proposal should be subject to 

Endangered Species Act. Northwest Power Planning Act. Clean Water Act, and other 

environmental laws. 

4. Economic impacts to local communities should not prevent implementation of 

water spreading remedies. Reclamation should, however, be sensitive to these 

impacts and make reasonable attempts to minimize those impacts. This might 

include researching alternative industries and economic bases to help communities 

make the transition. It should be noted. however, that agricultural water spreading 

has already led to adverse impacts on other economies such as fishing, water based 

recreation and tribal trust assets .. 

5 . Concrete timelines must be developed to end water spreading. A phased in 

process over three to five years may be appropriate. An inventory to identify the 

extent and nature of various categories of water spreading must be completed under 

the guidance of Reclamation. In cases where a contractor /irrigation district comes 

forward within a specified time, the inventory should be funded jointly by 

Reclamation and the contractor, each contributing 50% of the cost. Where a 

contractor /district is identified and that party does not willingly come forward 

within a specified grace period after being notified. the contractor/district should 

4 
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bear the total cost, including any analysis of environmental impacts to be performed 

under NEPA. 

6. In situations where acreage expansions have occurred, mere cessation of 

irrigation to those acres Is not adequate. 0 & M costs must be assessed as well as 

avoided costs. Mitigation measures must be adhered to at the offender's expense. In 

no case should the total number of acres Irrigated exceed the number approved by 

contract or project authorizations. 

7. In cases of unauthorized M & I or "water stacking" In urbanizing areas, a complete 

Inventory of all water uses must occur. Reclamation must Immediately cease delivery 

to any acreage Identified as "water stacked." That water will be held In storage and 

deducted from the contractor /district account. Mter careful analysis of competing 

uses, using applicable environmental laws, congressional authorizations and statutory 

authorities, Reclamation will reallocate that water to other public uses In keeping 

with Reclamation reforms. 

Formal agreements and permanent resolutions will be key to successfully ending 

water spreading and preventing its occurrence In the future. Idaho Rivers United Is 

hopeful that this congressional committee working with Reclamation and the Task 

Force can resolve the water spreading Issue in a timely and equitable manner that 

preserves, protects and enhances the integrity of river resources. Thank you for the 

opportunity to comment. 

Marti L. Bridges 

Water Policy Director 

Idaho Rivers United 

5 
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addition. this reasoning leads to the contradictory result noted by Chairman 
DeFazio, 

w~ hav~ got to harge salmon h~cause there are not enough !lows and th~n 
we do not have !lows because we have got barges. It is hard for peopl~ to 
understand. mere mortals like me and I think some of the farm~rs: it is a 
littl~ counter-imuitiv~.'0! 

2. Corps of Engineers 
The Corps of Engineers, not BPA, took the lead in developing the 

1994-1998 river operation plan currently under consultation with NMFS. 
The Corps is also the lead agency for two long-term studies, the System 
Operation Review (SOR}, and the System Configuration Study . 

The System Configuration Study will evaluate various changes in the 
Columbia River system that might require new construction by the Corps. 
These include the Strategy for Salmon's recommended drawdowns of the John 
Day reservoir below minimum irrigation pool and drawdowns of the lower 
Snake River reservoirs below minimum operating pool. The Corps' timetable 
for this analysis requires ten years before drawdown tests on the lower Snake 
are complete, salmon survival is analyzed, and a decision is made. A "Phase 
I" report on the study is scheduled for completion in spring of 1994, with 
drawdown testing in 1996. 103 The System Configuration Study also 
includes the possible construction of new salmon collection facilities to aid in 
barging smolts. As discussed above, the Corps has accelerated studies on the 
John Day drawdown, anticipating that the modifications might be completed 
as early as 1999. 

The SOR, which incorporates some of the study questions recommended 
in the Strategy for Salmon, 104 is a separate study of hydropower operations 
in the Columbia River hydropower system taking into account the needs of 
the salmon. The SOR will produce an environmental impact statement (EIS) 
with options for new procedures to set hydropower operations, as well as new 
terms tor the Pacific Northwest Coordination Agreement (PNCA}, which 
expires in 1998. 105 The PNCA is a contract that determines how 
hydropower operations will be coordinated among Federal and non-Federal 
entities to guarantee, among other things, that the power production terms of 
the Columbia River Treaty with Canada are met. 

3. Bureau of Reclamation 
Despite the Council's recommendation that the Federal agencies explore 

alternatives for increasing water quantities available for salmon in the 
Columbia basin, 106 non-power-producing reservoirs of the Bureau of 

IO! Ibid .. p. 153. 

103 Ibid .. p. 293 (supplemenral information included in testimony of Maj. Gen. Ernest J. 
Harre Ill. 

104 Strategy for Salmon. section 3.60. Vol. II. p. 34. 

105 Hearing Pan Ill. pp. 159-160 <prepared sratement of Maj. Gen. Ernest J. Harrell). 

106 Strategy for Sa/moll. section 3 .6C. Volume II. pp. 33-34. 
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Reclamation have been excluded from the SOR studies. BuRec Assistant 
Regional Direc!Or Kenneth Pedde asserted that incorporating these BuRec 
reservoirs into the study could delay the outcome of the SOR by 3-4 years, 
although the possible availability of BuRec water has been modeled usin!! a 
hypothetical 15th reservoiJ in the studies . 107 The Corps also has mentioned 
that salmon needs would be protected as n:>n-power uses which take priority 
under the terms of the PNCA. 

BuRec's major role in the Columbia River system is to store and divert 
water for irrigation, but its Grand Coulee and Hungry Horse Dams also 
produce hydropower sold through BPA . BuRec has played a substantial role 
in obtaining additional water for salmon flows . The agency is working on 
model water conservation programs in the Grande Ronde River basin and the 
Yakima River basin. Unfortunately, water conservation efforts are to some 
extent undercut by BPA's prices for irrigation pumping power. In addition. 
as discussed in section D below, illegal water use and limitations of State 
water law have limited BuRec's effectiveness. 

D. WATER LAW LIMITATIONS 

Acquiring additional water to assist in moving juvenile salmon 
downstream is a major theme of the Strategy for Salmon, as well as NMFS ' s 
biological opinions under the ESA. BuRec has been able to assist in this 
effort because not all BuRec water has been contracted for, and significant 
water conservation savings can be obtained from BuRec customers in the 
Northwest. One area in which BuRec has directly moved to carry out the 
Strategy's recommendations is in developing new conservation demonstration 
projects providing Federal money toward improved water conservation in the 
region . 

However, BuRec's efforts to obtain water in the Snake River basin for 
out-of-state use have been stymied somewhat by restrictions in Idaho water 
law. 108 In addition, illegal "water spreading" -applications of irrigation 
water outside project boundaries or on land deemed unsuitable for 
irrigation-has prevented some conserved water from returning to the river 
system. 

Idaho State law makes it very difficult to provide permanent protection 
for water used for fish. The Idaho Natural Resources Board may obtain 
permanent water rights for instream flows, or an existing water user may 
transfer its water to instream use, but several further standards constrain 
water that will flow out of the State. These standards make it virtually 
impossible to protect such water; a 1991 BuRec attempt to change the nature 
of use of its existing storage water rights to instream flow rights for salmon 
recovery encountered more than 650 letters of protest to the State water 
board. 

Annual water rentals through Idaho water banks can provide water for 
salmon from year-to-year. Again, State law makes it difficult to obtain such 
rentals, and water bank rules discourage users from transferring water to 

107 Hearing Part III. pp . 590-59t (testimony of Mr. Kenneth R. Pedde) . 

. 108 Water conservation measures m the 1980s reduced irrieauon diversions by 800.000 acre­
feet. but none of that water was transferred to flows for fish. Hearing Part III. p. 578 (prepared 
statement of Ms. Garrison). 
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instream use. 109 The State legislature pas-sed a special three-year exemption 
for BuRec to provide out-of-state flows from rented water through January 
l, 1995. 110 This law requires only that the flows be part of an overall 
augmentation plan, and that other parties make a proportional contribution to 
salmon restoration. The BPA decision to offset Snake River flows by 
reducing flows from the Upper Columbia in 1992 led to allegations that 
BuRec 's flows violated the provisions of the three-year exemption law . 

On top of the State disincentives to transfer water to instream flows, 
Federal involvement in irrigation often undercuts BuRec's effons to obtain 
water for salmon flows. SPA's reduced rate for irrigation pumping 
(discussed above on page 21) lowers the cost of irrigating and thus provides 
a disincentive to water conservation. In addition, BuRec has known for years 
that irrigation districts have illegally applied water to lands lying outside the 
approved scope of the Reclamation projects, yet has only recently convened 
a task force to address this practice. And BuRec has in the past been quite 
lax in enforcing the water conservation requirements of the Reclamation 
Reform Act of 1982, although new water conservation regulations are 
currently being drafted. As the region continues to look for ways to provide 
fish flows in the rivers, reform of these Federal policies could supply some 
of the-needed water. 

E. AGENCY SATISFACTION OF INDIAN TRUST RESPONSIBILITY 

The Indian tribes of the Pacific Northwest region are among those most 
concerned with salmon recovery activities due to their historic dependence on 
salmon fisheries and their treaty rights to continued access to those fisheries. 
Since the Federal Government has a general trust responsibility to the tribes 
in addition to these specific treaty obligations, the Federal agencies must take 
tribal concerns into account in decisionmaking regarding the salmon. 
Unfortunately, the tribes have found the agencies' decision processes 
unresponsive and have remained some of the most vocal critics of BP A and 
other Federal entities in the Northwest. A petition by the Shoshone-Bannock 
Tribes led to the listing of the threatened and endangered stocks in the Snake 
River. 

The tribes' criticism of salmon recovery efforts begins with the Strategy 
for Salmon. The Yakama Tribe has sued the Council over the adequacy of 
the plan, arguing that it meets the requirements of politics but not those of 
science. 111 Both the Columbia River Inter-Tribal Fish Commission and the 
Shoshone-Bannock Tribes told the task force that tribal concerns were 
inadequately addressed because of lack of tribal membership on or an inter­
governmental relationship with the Council. 112 (Even NMFS supported 
adding tribal representation to the Council, which would require amending the 
Northwest Power Act. 113

) 

109 Ibid., p. 579 (prepared statement of Ms. Garrison) . 

110 Idaho Code § 42-1763A. 

111 Hearing Pan III. p. 288 (testimony of Mr. Anthony Van Pelt). 

112 Ibid .. pp. 602 (additional material submitted by Mr. Lionel Q. Boyer), 657, and 660 
(additional material submitted by CRITFC). 

11 3 Hearing Pan III. p. 283 (prepared statement of J. Gary Smith). 

84-979 0- 94- 12 
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In addition, the tribes have been highly critical of Federal agency efforts 
to restore salmon stocks, particularly the efforts ofBPA. They feel they have 
been left out of important decisionmaking P.rocesses , even where the Strateoy 
for Salmon mandates their involvement .' • They expressed doubt that ttie 
agencies managing Columbia basin resources were even aware of the 
existence of their trust responsibility to the tribes. 115 

The lack of attention to tribal concerns is unfortunate also because Indian 
water rights could contribute to the solution to the problem of protecting 
water flows for fish. The. Nez Perce Tribe has intervened in an Idaho State 
court adjudication of water rights on the Snake River, claiming a right to the 
water necessary to sustain salmon to meet their treaty fishing rights, with a 
mid-1800s priority date set by the treaties. If upheld by the court, this claim 
could provide the legal basis for maintaining adequate flows for Snake River 
stock. 

F. FISH AND WILDLIFE PROGRAMS IN THE 
COMPETITIVENESS PROJECT 

BPA has proposed tling fish and wildlife program spending to the 
agency's fiscal success. 11 One stated purpose is to give fish-protection 
advocates some stake in BPA's financial well-being. BPA also hopes to g1in 
greater planning certainty by setting a "floor" for fish and wilulife 
expenditures that would only be exceeded during periods in which BPA is 
financially successful. 

Since BPA's actual outlays for fish and wildlife expenses and capital 
outlays amounted to $82.5 million in 1993, 117 the potential for real savings 
through "incentivization" of the fish and wildlife program is probably small. 
In addition, BPA's statutory fish and wildlife responsibilities do not somehow 
evaporate during bad water years or other financially difticult periods. 

G. FINDINGS AND RECOMMENDATIONS 

... The Northwest must unite behind a single vision for salmon recovery 
if the purposes of the Northwest Power Act are to be achieved. To the 
extent a regional consensus on salmon recovery exists, it is represented 
by the Council's Strategy for Salmon . The Strategy is a comprehensive 
plan for rebuilding healthy and genetically diverse . anadromous fish 
populations throughout the basin. It is aimed not only at recovering listed 
stocks and making future listings unnecessary, but also at producing 
harvestable numbers of fish for both Indian and non-Indian harvesters. 
The Strategy for Salmon was developed within the region with strong 
public participation. 

'" Ibid ., p. 289 (testimony of Mr. Anthony Van Pelt). pp. 597-59!1 (additional material 
submitted by Mr. Lionel Q. Boyer). 

115 Ibid .. p. 604 (additional material submitted by Mr. Lionel Q. Boyer) . p. 662 (additional 
material submitted by CRITFC). 

116 Hearing Pan Ill. pp. 20-21 ( testimony of Mr. Randall W. Hardy) . Also see Final Drdft 
Strategi' Marketing Plan, February 1994 at p. 48 . 

117 About one-half of BPA's estimated $300 million fish and wildlife budget consists of 
"losses " attributed to foregone power sales and resulting power purchases: see Hearing Pan III . 
p. 29 (testimony of Mr. Randall W. Hardy). 
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.,. There has been considerable interest in the actions proposed to 
recover Snake River salmon stocks listed under the Endangered Species 
Act. However, the focus on listed stocks could detract from the 
fundamental purposes of the Northwest Power Act and the Strategy for 
Salmon, which seek basin-wide recovery of all affected fish and wildlife 
populations. Whatever the outcome of NMFS's ongoing efforts to 
protect and recover threatened and endangered species under the 
Endangered Species Act, those efforts should not compromise the 
implementation of an overall regional plan under the authority of the 
Council. 

Notwithstanding the measures proposed in any future ESA recovery 
plan or biological opinion governing operation of the Columbia River 
system, BPA and other Federal agencies continue to bear a responsibility 
to implement the Strategy. The Strategy for Salmon should not be 
delayed while ESA recovery plans are developed or NMFS's biological 
opinions are litigated. NMFS should work closely with the Council to 
ensure that its proposed actions are consistent with the Strategy for 
Salmon . 

On the other hand, the four States in the region should avoid 
undertnining the regional consensus as they pursue their own parochial 
interests . The Council has been and should continue to be the forum for 
resolving regional conflicts . 

.,. The Strategy for Salmon has suffered from uneven implementation 
and uncertain funding, with some significant actions falling well behind 
schedule. One theme sounded by many wimesses was the need for 
accountability for fish and wildlife mitigation measures. 118 

The rebuilding targets called for in the Strategy for Salmon are the 
standard that must be used to evaluate salmon recovery efforts. It will 
be difficult, if not impossible, to judge the effectiveness of individual 
actions taken under the Strategy until these objectives are detertnined. 
State and tribal fish managers, working with the Council, should quickly 
complete the development of rebuilding targets for individual naturally 
spawning salmon runs within the Columbia basin. 

... The causes of salmon decline are numerous, although the 
development of the Columbia basin's hydroelectric system almost 
certainly represents the single most significant human-caused source of 
salmon mortality. Intuition as well as the available science argue that 
juvenile salmon need greater flows and river velocities during the 
migration period than those that prevail when the system is operated to 
maximize hydroelectric generation. 

Though a considerable degree of scientific uncertainty exists, it is 
imperative that the region act quickly and prudently to improve 
downstream passage conditions relying on the best available science. To 
that end, the Strategy for Salmon calls for both immediate and longer­
term measures to decrease downstream travel times through a 
combination of increased storage for flows and reservoir drawdowns. 
Without pre-judging the outcome of the Lower Granite Dam test now 
being designed and fully· understanding the difficulty of designing and 

118 For example. see Hearing Pan III. p. 44 (testimony of Mr. Randall W. Hardy) or 
p. 457 (testimony of Mr. AI Wright) . 
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conducting a meaningful experiment under minimally controllable 
circumstances, the Corps should move aggressively to design and conduct 
a meaningful biological test. The decline of Snake River salmon stocks 
represents a biological emergency that demands prompt action . Sufficient 
staff and funding should be allocated to ensure that this effort proceeds 
in a timely manner. 

... The Corps is proceeding at what can only be described as a glacial 
pace in its effons to evaluate and design measures to mitigate operation 
of John Day reservoir at minimum operating pool. The Corps should 
begin design work on the necessary modifications immediately. using the 
money specifically appropriated for that purpose. Congress should 
provide the funding and direction necessary to expedite implementation 
of a John Day drawdown to minimum operating pool while providing full 
mitigation to affected irrigators: 

... As part of its effort to remain competitive, BPA should negotiate an 
agreement transferring its fish and wildlife functions to one or more fish 
and wildlife agencies. Such an agreement must be conditioned on 
thorough ijlonitoring and evaluation of results, tied to specific rebuilding 
targets, as well as a commitment on the part of the implementing entity 
to fully carry out the Council's Strategy for Salmon . BPA, in turn, 
would reasonably expect that such an agreement would hold the 
implementing agency or agencies accountable for results, perhaps through 
the use of independent audits, and provide a significant degree of 
planning certainty over a specific period of time. 

Administrator Hardy, in his testimony before the task force, 
indicated a willingness, if not an eagerness, to begin discussions toward 
a lump sum transfer of many of its fish and wildlife responsibilities. 
However, no such discussions have commenced between BPA, any other 
Federal entities, and the Council. 

... Another common theme heard during the task force's deliberations 
was the lack of coordination between Federal agencies, State fish and 
wildlife managers, and tribes. Since the demise of the Northwest River 
Basins Commission in 1981, there has been no single entity responsible 

. for developing a comprehensive basin plan and coordinating the 
implementation of that plan. 

During the task force's September 24, 1993 hearing, the creation of 
a new regional entity responsible for basin planning and implementation 
was discussed. There may be merit in such an approach as long as the 
new planning effort: (1) incorporates existing plans and processes; (2) 
is not used as a pretext for delay in the implementation of the Strategy for 
Salmon; (3) provides for full public participation; and (4) produces 
binding agreements that commit the participants to undertake the 
recommended measures. 

Alternatively, NMFS, working with the Council, BPA, and other 
Federal, State, tribal, and private interests, could seek to develop a basin­
wide conservation plan, using the Strategy for Salmon as a framework. 
Such a plan should include rebuilding objectives and a timetable for 
implementation, as well as a strong monitoring and adaptive management 
component. A basin-wide conservation plan, if fully implemented, could 
provide justification for the Secretary of Commerce to use his authority 
under §4(b) of the ESA to defer further ESA listings pending evaluation 
of the effectiveness of actions taken under the plan. 
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• The Federal agencies and the States should continue their efforts to 
reform water law so that conserved water may be dedicated to instream 
flows. The same logic that counts lost-generation opportunities caused 
by increased fish flows as lost revenues would consider water purchases 
for instream flows as an energy resource acquisition cost, not a fish and 
wildlife program cost. BPA should consider making this conceptual leap. 

Federal policies that discourage water conservation should be 
reformed. BPA should develop alternatives to its present practice of 
discounting power for irrigation uses , including new power-pricing 
methodologies that provide incentives for water conservation. 

• BPA and the State of Oregon should begin negotiations oil a long-
term resident fish and wildlife trust agreement. In the interest of equity, 
BPA should consider an interim funding agreement with the State of 
Oregon, similar to its agreement with the State of Washington. 

• Federal efforts to restore salmon stocks have not always given 
sufficient deference to the Federal trust responsibility to Indian tribes in 
the region or to Indian treaty rights. The Federal agencies should 
redouble their efforts to involve the Indian tribes at all levels of 
decisionmaking on management of the Federal water system. Impacts on 
traditional hunting and fishing rights should be an essential part of the 
analysis of all Federal activities. In addition, Fede'ral agencies, the 
Council, and the States should recognize the tribes' status as separate 
governments within the Northwest region. 

• In the interest Qf open government, as well as greater public 
understanding of the tradeoffs inherent in balancing scientific uncertainty 
against social and economic interests, the National Marine Fisheries 
Service and other Federal agencies should explore options aimed at 
opening Endangered Species Act consultations to public scrutiny, if not 
public participation. 

• Though there may be some merit in allowing BPA a greater degree 
of flexibility in determining its fish and wildlife program spending levels 
(or "incentivizing" its fish and wildlife program, as proposed in the Final 
Draft Marketing Plan), it must be recognized that in the final analysis 
BPA is not a utility; it is a public agency with a mandate from the public. 

The Northwest Power Act's conservation and fish and wildlife 
ma:tdates are at the very core of BPA's mission. They distinguish BPA 
as a steward of the Columbia River's fish and energy resources and as 
a power supplier committed to providing affordable energy to the people 
of the region at the lowest long-term cost. Fulfilling that mission more 
effectively and efficiently should be the primary aim of BPA's Compet­
itiveness Project. 
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Columbia Basin Institute CBI 

WATER COIISBRVATIOII FOR INSTREAM RBCAPTUJU! 
011 'l'HE BUREAU OF RECLAIIATIOII'S COLOIIIIIA BASIIf PROJECT: 

OPPORTUNITIES AND OBSTACLES 

ABSTRACT 

The columbia Basin Project in central Washinqton is one of the 
nation's largest feder;ally subsidized reclamation projects. The 
project was originally authorized to irriqate 1,029,000 acres, but 
thus far has only been built out to irrigate 580,000 acres, the 
remaining 450,000 acres are primarily located in the undeveloped 
east hiqh area of the project. Three irrigation districts are 
responsible for delivering water to project irrigators and. for 
securinq repayment of the project's construction costs from project 
irriqators to the Bureau of Reclamation; they are the Quincy, East 
and. south Columbia Basin Irriqation Districts. Of the CBP's current 
irriqated acreaqe, 527, ooo acres receive water under repayment 
contracts which deliver water to platted farm units within 
designated. irrigation blocks , the remaining 53,000 acres receive 
water under water service contracts, which deliver water, not 
required by platted farm units within irrigation blocks, to lands 
either outside of designated. irrigation blocks or lands classified 
as unirriqable within irriqation blocks. 

The project has a water right from the state of Washington to 
divert 2.8 million acre/feet .(MAF) from the Columbia River at the 
Grand. Coulee Dam; in 1992, 2. 77 KAF were diverted.. This water 
enters two main delivery canals and. irrigates much of the northern 
and eastern expanses of the project. Then as much as 80 percent of 
it returns to the Potholes reservoir in the form of run-off and 
canal seepage, where it enters the third main canal on way to 
irrigate the remaininq southern reaches of the project. In 1992, 
the total amount of water enterinq the three main canals was 
roughly 3.75 MAF, of which only 2.~ KAF actually reached. farm turn­
outs, thus for every irrigated acre on the C8P (580,000), 6.5 AF 
must be delivered. to the canal system, of which only 3.8 AF per 
acre are used for actual irrigation. 

As much as 43 percent of the CBP's acreaqe is in low value forage 
and pasture crops which consume over 50 percent of the CBP's water. 

SUBSIDIES 
The total construction cost to date of the CBP's irriqation 
component is $649 million. The amount of this cost to be repaid by 
project irrigators, in the form of repayment contracts, is 
$135,547,844.06, without interest. The Bonneville Power 
Administration (BPA) is responsible for the balance of the 

P.O. Box 3795 • Portland, OR 97208 • (503) 222·6541 • FAX: (503) 222-6436 



353 

repayment for the irrigation facilities plus the full repayment of 
the power facilities at Grand Coulee Dam, another $1 . 05 billion, 
from revenue generated by the sale of power produced at Grand 
Coulee. The present day value of the irrigation construction costs 
is $3.3 billion, of which irrigators have paid $26.6 million 
[Steve , there is a subsidy here in terms of the lost time value of 
money due to the deferral of payments by the irrigators and also 
from the ballooning payments in 40 to 60 years from BPA, which have 
very little present value. We are presently working with an Ag 
economist from Berkeley to try to figure it out, hopefully we will 
have it by next week] 

The annual reservation of 1.2 billion kilowatt hours (kwh) of power 
at the Grand Coulee Dam available to pump the project's irrigation 
water is provided for the highly subsidized cost of .95 mills per 
kwh, which up until 1990 was .5 mills per kwh. The project uses an 
average of 960 million kwh per year for which irrigators pay 
$912,000 at .95 mills. The cost of this power at BPA's wholesale 
rate of 27 mills per kwh is $26 million annually. 

Another subsidy, which was not ori ginally intended when the CBP was 
conceived, is the Bureau's assumption of drainage costs. In 1961, 
the districts requested the Bureau to assume the responsibility for 
the drainage costs to whic;:h the Bureau agreed. In return, the 
districts agreed to increase the repayment amount from $85.00 per 
acre (the amount set in the original 1945 repayment contract) to 
$131.60 per acre to cover additional costs to the Bureau . The 
increase in payment would generate an additional $26.5 million if 
the repayments from the 580,000 built out acres were immediately 
recognized. As of 1991, the Bureau had spent $118 million to drain 
116,000 acres , with an estimated 37,000 acres left which will 
require drainage at an estimated cost of $61 million. Thus, the 
total cost of drainage installation will be $179 million, of which 
the irrigators will pay $26.5 million, roughly 15 percent, giving 
an addit'ional sUbsidy of $152.5 million. 

COSTS . 
The value of the 2.8 MAF water withdrawal at Grand Coulee, in lost 
hydropower revenue to BPA, is $87 million annually, and to the 
entire region, $124.5 million annually (this second figure includes 
power generation from five private Mid-Columbia dams). In terms of 
salmon reaediation, this water also has a value, of which there is 
presently no method to accurately calculate. However, considering 
that the value of water spilled by BPA to aid in salmon recovery is 
always given in terms of its hydropower value, it is logical to 
infer that the salmon remediati on value of water is at least the 
same as the hydropower value. 

The use of water on the CBP is subject to two different types of 
efficiencies. First, tertiary efficiency, or on-farm efficiency, 
refers to the amount of water applied to an irrigator's farm versus 
the amount of water actually required by the crops on the land. 
The higher the ratio of water required compared to water actually 
used, the more efficient a farmer's application of water is 
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considered. Conversions from gravity forms of irrigation, common 
through the 1960's, to significantly more efficient sprinkler and 
canter pivot toras of irrigation throughout the 1970's and 1980's, 
have greatly increased the tertiary efficiency of the CBP. This has 
created an abUndance of water not required by irrigators under 
repayment contracts and has allowed for the development of about 
100,000 platted farm units within irrigation blocks. However, much 
ot the water conserved through 'the introduction of efficient 
irrigation aethods has not been returned to the Coluabia River in 
the form of reduced diversions, rather, it has been sold by the 
irrigation districts in the form of water service contracts. 

The second form of efficiency is conveyance efficiency, which 
refers to the aaount of water delivered to the canals the 
distribUtion system versus the amount which is actually delivered 
to fana turn-outs. Water lost in conveyance is lost to both 
evaporation and seepage through unlined canals and laterals. 

This level of efficiency has been in a constant state of decline 
since the irrigation districts assuaedaanageaent ·responsibility of 
the project in 1969, telling from a level of 70 percent, down to 
nearly !8 percent in 199a. The result of this decline with respect 
to water conservation is that it takes the delivery of more and 
more water into the distribution canals to meet the tana turn-out 
requirements of the ·project's irrigators. Therefore, even if the 
overall water requirement is decreasing, the amount of water which 
nee4s to be delivered to the canalS to meet the requirement is 
increasing due to the drop in conveyance efficiency, thus 
eliminating any savings conservation aay have caused. 

Rasulta .reported in this paper from studies conducted on actual 
taraa located on the CBP, indicate that on-farm water requirements 
aay be reduced by between 11 percent and 30 percent, depending on 
soil types and present practices, by simply iaplaaenting low-cost, 
scientific scheduliniJ techniques designed to i•prove tertiary 
efficiency. Applying these percentages to the amount of water now 
used on the CBP, we estimate that water requirements could be 
reduced by 437,100 AP. Also, an examination of the increase in 
water lost through conveyance inefficiencies, shows that over 
600,000 AP may be eliminated fro• canal deliveries, resultiniJ in 
3!3,000 4acraase in diversion froa the Columbia River, if the 
irriiJation districts ware merely required to return canal 
conveyance efficiency levels to that which they were at when the 
districts assuae4 responsibility tor their maintenance in 1969. The 
hydropower value of this potential 790,000 AF of conserved water to 
BPA is $24.6 million annually, and to the region is $35.1 annually. 

IWtiUDS 
There has been much water conserved over the past 20 years from 
conversions to more efficient toras of irrigation, yet no water has 
returned to the colWibia. We deaonstrate in this paper how further 
efficiency iaprove .. nts could potentially provide water which could 
be recaptured in the Columbia. However, for the saae reasons which 
have kept the water conserved over the last 20 years fro• being 
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recaptured, even if the ideas we present in this raper are 
implemented, no water will be recaptured due to the barr ere which 
have been incorporated into the management structure of the CBP. 

These barriers are in the form of irresistible economic incentives 
available to the irrigation districts, the managing entities of the 
CBP, to create income streams from conserved water in order to hold 
the water assessment costs of district members to a minimum. For 
example, any water which is conserved by farmers of platted farm 
units within irrigation blocks served by repayment contracts, 
becomes available to the irrigation districts to sell in the form 
of water service contracts. The revenue received from the sale of 
water by water service contracts is then applied to the operation 
and maintenance budget of the irrigation district, thus allowing 
the district to reduce the water assessment charge, paid by the 
district melllber irrigators served by repayment contracts, while 
maintaining its budget. 

Another barrier to the districts incorporating water conservation 
is the fact that they benefit greatly when a maximum amount of 
water is run through the canals of the conveyance system. In 1985, 
the districts installed seven small head hydropower projects within 
the canals which distribute water to the CBP. Since 1985, water 
deliveries to the three main distribution canals have increased by 
roughly 500,000 AF, with no corresponding increase in ~rrigated 
acreaqe or cropping patterns which would justify this drastic 
increase in water. This can mean one or two things, either the 
there is more water being run through the canals to maximize 
hydropower revenues, or the system has fallen into a drastic state 
of decline which demands immediate emergency maintenance action by 
the districts and the Bureau. 

Presently, the districts receive a return of 1.65 mills per kwh for 
power produced at five of these projects, and 2 mills for power 
produced at one, producing over $850,000 annually in revenue to the 
districts; the final project is over cost and not producing any 
profit. The utilities receiving the power now pay all the debt 
service and all the operation and maintenance costs of the 
projects, the districts simply receive profit. When these projects 
are finally amortized (1996 for two, and 2005 for five) the 
districts will split the rrofit evenly with the utilities now 
purchasing the power, and w 11 average nearly $6 million annually. 
The contracts with the utilities expire in 2021, at which time the 
districts will receive all profit generated by these projects, 
averaginq near $12 million annually. It is also interestinq to note 
that the projects produce over 500 million kwh per y~ar, roughly 
half of the reserved power, for which the districts pay only .95 
mills, used to supply water to the system, yet the districts have 
no obligation to return any power or profit to BPA. 

A third barrier is that the irrigation districts have the 
responsibility of maintaining the system and for raising the 
revenue by which to do so. The districts raise revenue by adding 
charges onto the contractual water agreements with irriqators; in 
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water assessment charges with platted farm unit irrigators, excess 
water charges for platted farm unit irrigators and water service 
contracts with non- platted farm unit irrigators. Considering the 
irrigation districts boards are comprised of irrigation district 
members , there is an obvious incentive here to minimize water 
charges to district members in order to maximize district member 
profits , thus keeping operation and maintenance budgtets at a baree 
minimum, compromising the maintenance and condition of the system . 

Clearly there is a level of creative 111anagement which is to be 
expected from such entities in order to hold their costs down. 
However, there is also a level when the scope of this management 
responsibility becomes too broad and the temptation to mismanage 
becomes too great, as it possibly has, so that the entity 
responsible for efficiency and maintenance at the cost of its own 
profit, becomes incapable of making effective decisions between the 
two. In this case the mismanagement is affecting a resource, water, 
which is provided at an extremely high public cost, and which now 
is a resource for which there is an increasingly greater public 
interest and value in the region. 

The original legislation authorizing the CBP was the Columbia Basin 
Project Act of 1943. This Act expressly forbid the delivery of 
subsidized water to lands which were not platted farm units in 
designated irrigation blocks. This section was repealed by an 
amendment in 1962, the same amendment which designated the 
project's drainage costs to be paid by the Bureau, thus authorizing 
the formation of water service contracts to sell water not used by 
platted farm units to lands not originally authorized to receive 
such water. 

There are currently 53,000 acres in water service contracts. If 
this water were sold at the full cost ($54 - $72 per acre) instead 
of the subsidized cost ($2 per acre), the actual value of this 
water in terms of repayments to the Bureau for construction costs 
ot the project would be between $2.9 million and $3.8 million as 
opposed to the $106,000 it currently produces. In essence, allowing 
the districts to tor. water service contracts with excess water has 
converted federally subSidized water into an economic commodity, 
both in ita value in water service contracts and ita ability to 
qenerate power at the a•all head hydro projects, the sale of which 
is utilized aa a means of further increasinq subsidy to district 
members by decreasinq water charges and deferrinq maintenance. 

There is also the hydropower value of this water if it was not 
available for sale in water service contracts and was recaptured in 
the Coluabia River. Assuminq 53,000 acres consumes an averaqe of 
3.8 APjacre, over 200,000 AP of water is delivered to these acres. 
The hydropower value of this water to BPA is $6.a aillion, and $8.9 
aillion to the region. This ia a conservative estimate considerinq 
the level of conveyance efficiency requires 6 . 5 AP jacre to be 
delivered to the conveyance canals to supply 3.8 APjacre, uainq 
this calculation, 344,500 AF are required to be delivered to canals 
tor these water service contract acres. The hydropower value of 



357 

this water is $10.7 million to BPA and $15 . 3 million to the region. 

As we demonstrate, the ability of the districts to sell this water 
and their ability to generate profit from maximum canal delivery 
will forever prevent any water which is conserved through tertiary 
or conveyance efficiencies from baing recaptured to benefit 
instream uses. Upon examining the public interest in returning this 
publicly subsidized water to the Columbia River for the benefit of 
other valuable instream public uses, we see that the ability of the 
irrigation district& to form water service contracts and use this 
water as an economic commodity, made legal by the 1962 amendments 
to the CBP Act of 1943, is the barrier to public recapture of water 
on the CBP. 
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"WATER SPREADING" IS THE UNAUTHORIZED USE OF 
FEDERALLY DEVELOPED PROJECT WATER SUPPUES OR 
FACIUTIES ON LANDS NOT PREVIOUSLY APPROVED BY 

RECLAMATION FOR SUCH U.$E. 

Water Spreading occurs when land receives project water under the following 
circumstances: 

• project water is applied to lands that lie outside Irrigation District 
boundaries or outside Federal project boundaries; 

• project water is applied to lands not dassified by Redamation as eligible 
to receive projec:t water or on lands dassified as non-irrlgable (dass 6); 

• the nature or place of project water use has been changed _in violation of 
contract provisions, project authorizations or without Redamatlon's 
approval; 

• prefect water is appled on lands that do not possess the appropriate 
state water right or permit; 

• eny oombinatlon of factors that cause the number of acres irrigated to 
exceed the runber authorized for project service. 

June 1994 



359 

U.S. BUREAU OF RECLAMATION 
DEPARTMENT OF THE INTERIOR 

WATER SPREADING 
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WATER SPREADING: 

THE UNAUTHORIZED USE OF 

FEDERALLY DEVELOPED PROJECT 

WATER OR FACILITIES ON LANDS 

NOT PREVIOUSLY APPROVED BY 

RECLAMATION FOR SUCH USE. 
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CRITERIA 

WATER SPREADING OCCURS WHEN 

LAND RECEIVES PROJECT WATER 

UNDER THE FOLLOWING 

CIRCUMSTANCES: 

• LAND IS OUTSIDE DISTRICT 

BOUNDARIES 
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.., THERE IS NO WATER RIGHT 

.., LAND IS NOT CLASSIFIED 

OR IS CLASSIFIED AS 

NON-IRRIGABLE 

.., NONCOMPLIANCE WITH 

CONTRACT PROVISIONS 
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STANDARD CONTRACT LANGUAGE 

"WHILE THIS CONTRACT IS IN 

EFFECT, NO CHANGE MAY BE MADE 

IN THE DISTRICT, EITHER BY 

INCLUSION OR EXCLUSION OF 

LANDS .•.•. II 



WATER SPREADING POLICY REVIEW GROUP 

• AGRICUL JURAL INTERESTS 

• ENVIRONMENTAL INTERESTS 

• NATIVE AMERICAN INTERESTS 

• STATES OF IDAHO, OREGON, AND 
WASHINGTON 

• BUREAU OF RECLAMATION 

' ' ' DEVELOP RECOMMENDATIONS 

' ' ' POLICY FORMULATION BY RECLAMATION 

' ' ' POLICY IMPLEMENTATION BY RECLAMATION 
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June 1994 

Questions and Answers - Water Spreading 

Q: What is "Water Spreading?·· 

A: A practice commonly referred to as "Water Spreading• is the unauthorized use 
of Federally developed project water supplies or facilities on lands not 
previously approved by Reclamation for such use. Water Spreading is illegal or 
unauthorized and the Bureau of Reclamation plans to eliminate the practice. 

0: How does Water Spreading occur? 

A: Water Spreading occurs under the following circumstances: 

• project water is applied to lands that lie outside Federally established 
district or project boundaries; 

• project water is applied to lands not dassified by Reclamation as eligible 
to receive project water or on lands dassified as non-irrigable (dass 6); 

• the nature or place of project water use has been changed in violation of 
contract provisions, project authorizations or without Reclamation's 
approval; 

• project water is applied on lands that do not possess the appropriate 
state water right where such water right is necessary; 

• ·any combination of factors that causes the number of acres irrigated to 
exceed the number authorized for project service. 

Q: How is the Bureau of Reclamation going to eliminate Water Spreading? 

A: We are currently formulating policy to eliminate Water Spreading practices. 

0: How big is the problem? 

A: While we do not have exact figures of acres or acre-feet involved in current 
water spreading practices, we have figures from studies in 1983 and 1993 
which indicate the problem is widespread throughout the west. 

In the Columbia and Snake River Basins, it is estimated that between 110,000 -
131,000 acres of ineligible land in 18 districts received project water in 1993. 
The amount of water used consumptively by crops averages about 2.5 acre-feet 
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per acre and consumptive use could be reduced by 250,000 acre-feet annually 
in the Snake and Columbia River Basins. 

0: How will the policy affect me? 

A: If you are In compliance with your district's contract and do not fall under the 
criteria listed above, the policy will likely not impact you. 

If you meet any of the above criteria, you can expect to be impacted by the 
policy. Impacts will vary depending on individual situations. For example, if you 
are using water without a water right, you will need to obtain a water right or 
discontinue that use. If you are putting project water on land outside the 
project boundary or service area, you will likely be prohibited from doing so in 
the future. 

0 : What does the process of formulating policy include? 

A: The first step is development of a public involvement program to help us gather 
information from those that are likely to be affected by the Water Spreading 
Policy. Second, we draft a policy and gather public comment on the draft. 
Third, the draft policy is then revised to reflect public comment when possible. 
And forth, the policy is finalized and implemented. 

0: What does the public involvement program include? 

A: The first part of the public involvement program is the Water Spreading Task 
Force which has been meeting since January to discuss issues and identify 
factors the policy might consider. They are also helping us to identify solutions, 
strategies and identify a way to eliminate water spreading. 

The second part of the public involvement program are public meetings. We 
are holding two series of public meetings on the Water Spreading issue. In 
June and early July we will hold informational meetings for the purpose of 
discussing the issue and answering questions. In mid and late July, we will 
hold meetings to receive public comment on the draft policy. 
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0 : Who is on the task force? 

The Task Force is made up of people from Idaho, Oregon, and Washington 
representing agricultural interests, environmental interests, State governments 
and three Tribes: 

Agricunure 

Jan Boettcher 
Oregon Water Resources 
Congress 

Sheri Chapman 
Idaho Water Users Association 

Merle Gibbens 
Washington State Water 
Resources Association 

Environment 

Marti Bridges 
Idaho Rivers United 

Jeff Curtis 
WaterWatch of Oregon 

Katharine Ransei/Karen Garrison 
American RiversjNRDC 

Becky Hiers 
Confederated Tribes of the 
Umatilla Indian Reservation 

Shawn Roberstson 
Shoshone-Bannock Tribes 

Bob Tuck 
Yakima Indian Nation 

Reed Marbut 
Oregon Water Resources Department 

Russ Lehman 
State of Washington 

Norm Young 
Idaho Water Resources Department 

Bureau of Reclamation 

WaltFite 
Terry Lynott 
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Q: Will I be able to comment on the draft policy and if so, how? 

A: Yes, the draft policy wiU be sent out to all interested parties in the Pacific 
Northwest for review and comment. The public meetings in mid and late July 
are for the purpose of public comment on the draft policy (the schedule for 
public comment meetings is attached). You may attend the meeting in your 
area and comment at that time, send your written comments to our Regional 
Office in Boise, or both. 

Q: What happens after the public comment meetings? 

A: Reclamation will study the comments we receive on the draft policy and 
consider them for inclusion in the final policy. 

Q: What are Indian Trust Assets? 

A: Indian Trust Assets are legal interests in property granted by treaties to Indian 
tribes and held in trust by the United States. Indian Trust Assets include lands, 
minerals, hunting, and fishing rights as well as water rights. 

0: How do Indian Trust Assets affect Water Spreading? 

A: Reclamation has a shared responsibility with other Federal agencies to protect 
treaty rights and assets of Indian tribes. The Bureau of Indian Affairs has the 
primary responsibility for Indian trust assets but each Federal agency, including 
the Bureau of Reclamation, is required to take all reasonable actions necessary 
to protect trust assets. 

We are also required to evaluate policy impacts on Indian Trust Assets when a 
significant Federal action is proposed and actively elicit input from Tribes whose 
trust assets may be effected by policy. 

0: How does the National Environmental Policy Act (NEPA) affect Water 
Spreading? 

A: All major federal actions are subject to the National Environmental Policy Act. 
NEPA provides for public participation, identification of reasonable alternatives, 
and disclosure of environmental impacts resulting from each alternative. The 
NEPA process assists decision-makers in making informed and better 
decisions. 
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July 12 

July 13 

July 14 

~ 

July 20 

July 21 

Washington 

July 26 

July 27 

July 28 
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Meeting Schedule for Public Comment on 
Draft Water Spreading Policy 

Caldwell, 10 Albertson College Ballroom 

Burley, ID Burley Inn 

Idaho Falls, 10 Shilo Inn 

Bend, OR Riverhouse 

Medford, OR Holiday Inn 

Moses Lake, WA Big Bend Community College 

Yakima, WA Holiday Inn 

Kennewick, WA cavannahs 
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June 1994 

"WATER SPREADING" IS THE UNAUTHORIZED USE OF FEDERALLY 
DEVELOPED PROJECT WATER SUPPLIES OR FACILITIES ON LANDS 
NOT PREVIOUSLY APPROVED BY RECLAMATION FOR SUCH USE. 

WATER SPREADING OCCURS WHEN LAND RECEIVES PROJECT 
WATER UNDER THE FOUOWING CIRCUMSTANCES: 

e PROJECT WATER IS APPLIED TO LANDS THAT LIE 
OUTSIDE FEDERALLY ESTABLISHED DISTRICT OR 
PROJECT BOUNDARIES; 

e PROJECT WATER IS APPLIED TO LANDS NOT CLASSIFIED 
BY RECLAMATION AS ELIGIBLE TO RECEIVE PROJECT 
WATER OR ON LANDS CLASSIFIED AS NON-IRRIGABLE 
(CLASS 6); 

e THE NATURE OR PLACE OF PROJECT WATER USE HAS 
BEEN CHANGED IN VIOLATION OF CONTRACT 
PROVISIONS, PROJECT AUTHORIZATIONS OR WITHOUT 
RECLAMATION'S APPROVAL; 

e PROJECT WATER IS APPLIED ON LANDS THAT DO NOT 
POSSESS A STATE WATER RIGHT WHERE SUCH WATER 
RIGHT IS NECESSARY; 

e ANY COMBINATION OF FACTORS THAT CAUSES THE 
NUMBER OF ACRES IRRIGATED TO EXCEED THE NUMBER 
CERTIFIED IRRIGABLE AND AUTHORIZED FOR PROJECT 
SERVICE. 
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June 1994 

Questions and Answers - Water Spreading 

Q: What Is 'Water Spreading?" 

A: A practice commonly referred to as 'Water Spreading• Is the unauthorized use 
of Federally developed project water supplies or facilities on lands not 
previously approved by Reclamation for such use. Water Spreading Is illegal or 
unauthorized and the Bureau of Reclamation plans to eUmlnate the practice. 

Q: How does Water Spreading occur? 

A: Water Spreading occurs l.l'lder the following circumstances: 

• project water Is applied to lands that lie outside Federally established 
district or project boundaries; 

• project water Is applied to lands not classified by Reclamation as eligible 
to receive proJect water or on lands classified as non-lrrigable (class 6); 

• the nature or place of project water use has been changed In violation of 
contract provisions, project authorizations or without Reclamation's 
approval; 

• project water Is applied on lands that do not possess the appropriate 
state water right where such water right Is necessary; 

• any combination of factors that causes the number of acres irrigated to 
exceed the number authorized for project service. 
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POLICY DEVELOPMENT THROUGH PUBLIC INVOLVEMENT 

WATER SPREADING TASK FORCE 

' ' ' TASK FORCE INPUT (JANUARY- JUNE) 

' ' ' DRAFT POLICY FORMULATION BY RECLAMATION (JUNEJ 

' ' ' 
PUBLIC MEETINGS 

PUBLIC COMMENT ON DRAFT POLICY (JUNE AND JUL YJ 

' ' FINAL POLICY FORMULATION BY REClAMATION fAUGUSTJ 

' ' ' FINAL POLICY IMPLEMENTATION BY RECI.AMA TION 
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POSmON OF WATERWATCH 

This Report bas been researched and prepared under the direction of WaterWatch of 
Oregon, Incorporated. WaterWatcb is a nonprofit public interest organization 
committed to full enforcement of Oregon's water laws and to reform of those laws to 
protect instream uses. 

The Report takes a close look at recent developments in mana!9ng swiace water 
resources in the Umatilla River basin. The federally-funded Umatilla Basin Project is 
the centerpiece of current management efforts in the basin. WaterWatch supports the 
Project as the streamflow and fisheryrestoration project it is intended to be. 

The Umatilla is a showcase for both the state's worst failures and most promising 
successes in man.llging its water resources. The failures are many and severe. One of 
the biggest failures can be found in the state 's water right permitting process. Although 
designed by starute to !9ve due weight to protecting narural resource values in the 
permitting process, it has acrually operated to remove nearly all the water and all the 
fish from the river. Furthermore, efforts to solve this problem are limping. The new 
federal project intended to restore Umatilla flows is being administered by a federal 
agency whose actions are at cross purposes to objectives of the federal project. The 
agency is designing and implementing a project to use Columbia River water to restore 
Umatilla River flows to the minimums needed for the fishery, but at the same time 
facilitating the irrigation of more land with water saved through conservation 
improvements - an action that acrually will reduce streamflows. As a funher example 
of failure, both state and federal water agencies in the region turn a blind eye to their 
enforcement responsibilities. Irrigators use more water than they are entitled to per 
acre of land; they sell and transfer water contrary to state law; and they use water on 
land in violation of federal contracts. The agencies watch and document these practices, 
but they do not enforce the law. 

The Umatilla also bas stunning examples of the best water management practices. 
Perhaps the best example is one district that more than doubled its efficiency of water 
use by investing in readily available conveyance technology. Its improvements are a 
model for improved efficiencies which will. as a practical matter, evenrually be 
implemented throughout this arid re!9oo. Water conservation on the scale achieved by 
this district promises to be a significant new source of water on a regional basis in furure 
years. 

The issues discussed in this report are not unique to the Umatilla, but are co=on to 
all arid lands of eastern Oregon. In the Umatilla, however, the problems have become 
more severe than in other areas. The solutions have correspondingly been more rapidly 
implemented due to the severity of the problems; the significant interests of the Tribes 
in the basin; and the presence of the federal government as both a conmbutor to the 
problem and a funder of remedies. 

The Umatilla bas soine crystal ball qualities for the furure of public water management 
in Oregon. In this sense, what is happening in the Umatilla is worth close scrutiny by 

1 
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all. WaterWatch hopes this Report is read and understood by all in this spirit. 

WaterWatch wishes to restate and emphasize its support for the Umatilla Basin Project. 
Authorized and funded as a fishery restoration project, it bas begun to stray from its 
original course and bas become a vehicle for enhancing irrigation. The project should 
be put back on track to achieve its fishery objectives, it should be fully funded and 
supported consistent with its fishery objectives, and it should be implemented as 
promptly as possible so that its benefits will accrue to the resource, the Tribes, and the 
public at large. 

I. SUMMARY 

The Umatilla River is a major tributary to the Columbia River in nonheast Oregon. 
The river cace bad abundant salmon and steelhead runs, valued highly by the 
Confederated Tribes of the Umatilla Indian Reservation (CTUIR). In terms of fishery 
losses, the Umatilla is one of the hardest bit tributaries in the Columbia River system. 
Fish populations were diminished with the growth of irrigation in the early 1900's. Since 
then. summer steelhead populations have declined dramatically, and spring and fall 
chinook and coho runs have ended. 

In the 1970's and 1980's public entities began to focus their attention more seriously on 
the scale of the problem and possible solutions. The centerpiece of the recovery 
program for the Umatilla is the federally-funded Umatilla Basin Project. This project is 
administered through the Bureau of Reclamation and its purpose is to restore river 
flows needed for the fishery by using Columbia River water to replace some existing 
irrigation diversions of Umatilla River water. Feastbility and environmental impact 
studies for the Project are complete, and federal funding for implementation has begun 
to flow. 

Despite this major federal intrUSion, the path to a regional solution for the fishery is 
neither straight nor cenain. While there is nearly universal recognition of the practices 
causing the fishery probletn, and widespread suppon for the infusion of federal funding. 
facilities, and Columbia River water to try to improve the fishery, the agency practices 
that have created or aggravated the problem over the decades are still evident. 

Old habits die hard, even in this time of environmental enlightenment and federal 
subsidies to remedy past sins. This Report looks at the Umatilla Basin Project and its 
fishery restoration objectives, in the context of continuing practices of state and federal 
agencies and local districts that are contrary to the objectives of the Project to restore 
river flows and fishery resources. 

The Repon describes the 1984 approval by the Water Resources Director of a major 
new diversion from the Umatilla River during months of critical water shortages - an 
approval made by the Director without a public hearing; over the. objections or protests 
of fishery agencies, the Tribes, and others; and contrary to his staff's recommendation 
for referral to the agency 's policy-making body. 

2 
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The Report describes the successful effortS of the Westland Irrigation District (WID) to 
upgrade its system with available conveyance technology, an improvement that boosted 
efficiency by about 110%. This is a success story that needs to be repeated throughout 
eastern Oregon. 

What happened with the water conserved by WID's improvements exemplifies old habits 
at their worst. Through the individual efforts of the districts, the Water Resources 
Department (WRD), and BOR, the substantial amounts of conserved waters have been 
kept out of the river where they legally belong. WID sells the conserved waters to 
irrigators in another district, Teellrrigation District (TID). Although the WRD found 
that this transfer of water is contrary to state water law, it has taken no action to 
enforce the law and end the transfer, despite its obligation to administer and enforce 
water rights laws. 

For its part, BOR allows that portion of the "conserved" water originating in its McKay 
Reservoir to be applied to TID lands contrary to its contracts with its purchasers and 
contrary to the terms of its own state water permit for storage of the water. Instead of 
working to ensure the conserved waters are returned to the Umatilla, consistent with the 
objectives of the Umatilla Basin Project, BOR is working to legitimize the transfer for 
irrigation on TID lands. 

As for the Umatilla flows, which have been shortchanged by the illegal transfers to TID, 
BOR's response has been to upsize the facilities and flows of the Project; that is, to 
spend more funds on facilities to pump more water to replace water missing from the 
Umatilla. As a result. the cost of the Umatilla Basin Project has risen considerably. 

Citations are made throughout this Report to Attachments documenting this Report. 
The Attachments have been compiled and bound separately from this Report. 

Three Figures orienting the reader to the Umatilla area follow immediately. Figure 1 is 
a BOR map that shows the principal irrigation districts discussed in this Report with the 
exception of TID. Figure 2 shows the location of TID to the south of WID. Figure 3 
shows the Umatilla River area from Echo to the mouth, along with the canals and 
diversion facilities. 

II. HISTORY OF TilE UMATILLA RIVER 

The Umatilla River is a major tnbutary to the Columbia River in northeast Oregon. 
The rilainstream Umatilla extends 89 miles from its mouth to the confluence with its 
north and south fork tributaries. (Attachment 1, Map of the Umatilla Basin). 

In 1855, CTUIR ceded over 6,000 square miles of land in the Umatilla Basin to the 
United States in exchange for a promise of protection of their fishing and hunting rights 
within the reservation, the right to fish and hunt at all "usual and accustomed" sites 
outside the reservation, and assistance in developing a viable reservation economy. 

Until the 1855 treaty, and for a short period thereafter, the Umatilla River flowed 
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continuously through the Umatilla Basin, faithfully providing a means for migration, 
spawning, and rearing of fish, habitat for wildlife, a source of spiritual renewal and food 
for Native Americans, and recreation opportunities for many. 
The Reclamation Act of 1902, however, opened the door to construction of BOR 
projects designed to manipulate the Umatilla River for irrigation. By the 1940's, the 
diversion of Umatilla River flows for irrigation was taking its toll on the river and its 
fishery resource. Unable to migrate and spawn due to low flows and high water 
temperatures, many species of fisjl disappeared from the Umatilla. The Steering 
Committee of the Umatilla Basin Project succinctly described the connection between 
the federal water projects, the expansion of irrigation, and the demise of the fishery: 

At the time of the treaty, and until the early years of this century, there 
were substantial runs of salmon and steelhead in the Umatilla River within 
the reservation as well as in the Columbia River and its other tributaries 
where the Indian normally fished. Subsequent to the treaty date, virtually · 
all the seasonal water in the Umatilla River was allocated under state law 
to other uses, primarily irrigation. To facilitate irrigation, the Bureau of 
Reclamation (BR) assisted in the construction and operation of several 
water distribution systems within the Umatilla Basin. Thus we have an 
agency of the U.S. Government and the State of Oregon becoming parties 
to subversion of guaranteed Indian treaty rights. The fish problem was 
compounded with construction of the many dams in the Northwes• which 
are now recognized as a major factor in the demise of historic fish runs. 
The results are tbat there is now only a token run of native steelhead left 
in the Umatilla River, and the Indians' economic, social. and cultural life 
is severely impacted. 

(Attachment 2, Umatilla Basin Steering Committee Update. August, 1986). 

BOR is equally direct in describing the effect of water control and irrigation projects on 
the fishery in its environmental analysis in suppon of the Project: 

These developments, and dam construction on the Columbia River, have 
reduced Umatilla River fish runs to a mere fraction of what they once 
were, and many of the "usual and accustomed" indian fisheries throughout 
the Columbia River Basin have been depleted. 

(Attachment 3, BOR. Umatilla Basin Project Planning Report, Draft Environmental 
Impact Statement (1986)(DEIS)). 

The fishery resource in the Umatilla is not lost, however. The Oregon Department of 
Fish and Wildlife (ODFW) states that despite the adverse impact of diversions, the 

headwaters of the Umatilla still provide extensive habitat for steelhead 
spawning and rearing • • • The main river serves as a critical steelhead 
migration corridor between its headwaters and the Columbia River. The 
steelhead run is a recreation resource within the Umatilla Basin. 
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Steelhead anglers fish the Umatilla River below Mission (about mile 61) 
each winter and spring. Their catch in 1979 was 524 fish, which was 
second only to the Deschutes (3,364) among Eastern Oregon's Columbia 
River ttibutaries • • • • 

(Attachment 4, Documents in support of minimum streamflows on the Umatilla, 
prepared by ODFW (1981)). 

IlL PUBUC INVESTMENTS IN TiiE UMATILLA RIVER 

In response to the long standing damage inflicted on the river's resources, state, federal, 
and local public entities have made substantial investments in recent decades to 
reestablish anadromous fish runs. ODFW work has included screening of diversions, 
removal of passage obstructions, stocking, and requesting minimum streamflows. ODFW 
described its work in 1981 during its advocacy of a minimum streamflow. 

Management of the steelhead run in the Umatilla is a major activity of the 
Department of Fish and Wildlife. For many years, the Department has 
worked to achieve screening protection for juvenile steelhead at irrigation 
diversions, and to obtain adult passage at diversion dams and other 
obstructions. In any year when flows become too depleted to transport 
juveniles safely downstream, we collect them at diversion points and haul 
them downstream by truck to release in the Columbia River. In recent 
years, over 100,000 steelhead smolts were salvaged by Department efforts. 

(See Attachment 4, ODFW comments in support of minimum streamflows (1981)). In 
cooperation with CTUIR. ODFW in 1982 began releasing juvenile salmonids in the 
Umatilla River. As a result of actions initiated by ODFW iu 1983, minimum streamflow 
levels were established on the Umatilla River in 1985. 

The Northwest Power Planning Council (NWPPC) adopted the Columbia River Basin 
Fish and Wildlife Program in 1982, which effectively caused the Bonneville Power 
Administration (BP A) to actively participate in restoring fish resources throughout the 
Columbia Basin. This program authorized the construction of rearing, hatchery, passage, 
and habitat improvements on the Umatilla River. Improvements are projected to cost in 
excess of $20 million. (Attachment 5, Umatilla Basin Project Summary Papers). 

In its Final Environmental Impact Statement for the Umatilla Basin Project (FEIS), 
BOR summarized the extensive and varied public expenditures to restore the fishery in 
the Umatilla basin: 

Approximately $21,000,000 of fishery facilities, identified in the basinwide 
program has been approved for non-Federal funding under the Pacific 
Northwest Power Planning and Conservation Act of 1980 (Power Act of 
1980). To date, $7 million of these funds have been expended, and 
additional projects totalling $8 million are in final design stages. • • • • In 
addition to the funding provided through the Northwest Power Planning 
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Council's Fish and Wildlife Program. ODFW is spending an estimated 
$200.000 annually to fund hatchery outplantings in the basin. WID is 
spending about $3,000 annually for fishery studies, and anadromous fish 
are benefitting from the district no longer diverting floodwaters for 
irrigation use, which costs the district about $18,000 annually in lost 
revenue. Private non-Indian landowners have donated land for fish 
propagation facilities. The State of Oregon is also funding the operating 
costs of the Umatilla Basin Project Steering Committee which amounts to 
about $25,000 annually. The estimated equivalent value of expenditures to 
date under the council's Fish and Wildlife Program and current State and 
local entity costs is $844,400. 

(Attachment 6, FEIS). 

Momentum for federal help to correct fishery problems in the Umatilla gathered steam 
rapidly in the early 1980's when CI1J1R and ODFW successfully urged Congress to 
direct BOR to develop a plan "that would enhance the basin fishery and help resolve 
water conflicts." (See Attachment 3, DEIS). In 1982, at the request of BOR, the 
Umatilla Basin Project Steering Committee was established to assist in developing this 
plan. 

IV. TilE UMATILLA BASIN PROJECf 

The essential objective of the Umatilla Basin Project is to replace irrigation diversions 
from the Umatilla River with Columbia river water, thereby leaving natural flow in the 
Umatilla to serve the fishery needs. The Project will pump water from various locations 
in the Columbia River, one location in Cold Springs Reservoir, and one location in the 
Umatilla River to different irrigation facilities in the basin. Certain irrigators presently 
diverting Umatilla water will forego those diversions in exchange for Columbia River 
water. 

Details of the Umatilla Basin Project can be found in the FEIS. The types of facilities 
and their uses can be summarized as follows: 

Three new pumping plants on the Columbia River, one new pumping plant 
at Cold Springs Reservoir, and one new pumping plant on the Umatilla 
River at Cottonwood Bend will facilitate the exchange and enhance 
streamflows in critical passage areas. Automated flow monitoring stations 
are to be installed at key-locations to insure that streamflow and passage 
enhancement goals are met. Construction of fish passage and protective 
facilities are also part of the project plans.(Attachment 7, Umatilla Basin 
Project, Initial Workplan, May 1989). 

The capital cost of the project will exceed $43 million. Annual power costs for pumping 
are estimated to be $673,400. Annual operating, maintenance, replacement, and 
wheeling costs are estimated to be $402,700. Federal and State agencies will share the 
costs, although most of the capital costs will be nonreimbursable Federal costs. Most of 
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the project's fish passage and protection facilities (to cost about $3.8 million) will be 
funded under the Pacific Nonhwes: Power Planning and Conservation Act. (See 
Attachment 6, FEIS). BP A will provide for project power needed to effect the water 
exchange, 

consistent with provisions of the Columbia River Basin Fish and Wildlife 
Program established pursuant to the Pacific Nonhwest Power Planning and 
Conservation Act • • • • The cost of power shall be credited to fishery 
restoration goals of the Columbia River Basin Fish and Wildlife Program. 

(Attachment 8, P.L 100-557, Title n. Umatilla Basin Project Act (1988)). 

BOR estimates that regional Federal power users will share about 39% of the project 
operating costs allocated to non-Indians or 26% of total project costs. (See Attachment 
6, FEIS). A more complete analysis of Project costs appears in Attachment 9. 

The Umatilla Basin Project is to be implemented in two stages. Phase I focuses on the 
lower reach of the Umatilla River from the West Extension Irrigation District (WEID) 
diversion point, at Three Mile Falls Dam, to the mouth of the Umatilla River. It 
involves an exchange of Columbia River water for Umatilla River water normally 
diverted by WEID irrigators. Permit 50748, to pump 150 cubic feet per second (cfs) of 
water from the Columbia River for Phase I, has been approved by WRD. Construction 
of Phase I facilities has not begun yet. Interim pumping from the Columbia River, using 
existing WElD pumping facilities, has occurred since 1985. However, because funds for 
this purpose were not authorized until 1988 it appears that pumping occurring from 1985 
to 1988 to facilitate the exchange may have been unauthorized. Phase n focuses on the 
stretch of river from river mile 28.2, just above the Westland Diversion point, to the 
mouth of the Umatilla. This involves an exchange of Columbia River water for 
Umatilla River water normally divened for use in Hermiston Irrigation District (HID) 
and storage in McKay Reservoir. BOR's application to pump 240 cfs from the 
Columbia River for Phase n has not yet been approved. Congress recently authorized 
the expendirure of $4 million for Phase n implementation. (Attachment 10, Phase I 
Permit; See also Attachment 7,lnitial Project Workplan, May 1989). 

While the federal initiative for a project to restore the river flows was gathering steam, 
WRD, the state agency that approves water uses, continued in a "business-as-usual" 
fashion to authorize more diversions of water from the Umatilla for irrigation. Such 
approvals for new appropriatiom undermined the effectiveness of the Project. The most 
significant new water permits were issued to Prior and Brown in 1984. Director Young 
of WRD issued these permits over the strenuous protests of federal and state fishery 
agencies, the Tnbes, and even his own staff. 

V. TilE PRIOR/BROWN PERMITS 

The AppUcatioos: In 1981 Chester Prior and Don Brown applied to WRD to 
appropriate 88 and 50 cfs of water, respectively, from the Umatilla River to be applied 
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to land located in TID; TID is located southwest of WID. (Attachment 11, WRD 
Applications 62038 and 62173; TID is shown on Attachment 12, Map). 

These applications reflect a significant portion of the mainstem flow. The permits 
eventually issued to Prior/Brown allowed diversion through June 15 of each year. The 
average flow of the Umatilla (from 1920 to 1988) at the Yoakum gage (about 10 miles 
above the Westland diversion) in the months of May and June is about 1,050 ds and 
480 ds, respectively. (Attachment 13). 

Despite objections and requests for hearings by fishery agencies and the Tribes, the 
severely over-appropriated condition of the Umatilla River, and the intensive ongoing 
efforts of federal and state agencies to alleviate streamflow problems, both applications 
were approved administratively in 1984 by WRD Director Young, without referral to the 
Water Policy Review Board (WPRB) for a public hearing and determination whether 
the uses would be in the public interest. 

Objections or Federal F"IShery Ageaq (NMFS): The National Marine Fisheries Service 
of the U.S. Department of Co!D.I)lerce (NMFS) stated the case simply: 

There is a potential for serious damage to the already depressed fish 
population in the Umatilla River if water diversion is allowed during the 
seasonal migrations of anadromous fish. • • • • The granting of 
unconditioned permits to diven water from the river could significantly 
hinder the various programs aimed at improving the anadromous fish 
resources. 

(Attachment 14, Lttr. from Dale Evans. NMFS, to James Sexson, WRD Director, Jan. 
26, 1982). 

Protests or State Fishery Agency (ODFW): ODFW requested conditioning to protect the 
fishery and referral of the decision to the WPRB.1 ODFW's letter stated: 

Your letter • • • • in regards to these applications did not clearly indicate 
whether your review and action on them would result in appropriate 
conditions of use to protect anadromous fish runs of the Umatilla. If that 
cannot~ assured, I request that you refer the applications to the Water 
Policy Review Board for this purpose. 

1 Conditioning out-of-season appropriation permits to protect the fishery is WRD 
policy. A WRD memo states, • All applications for out-of-season water use are subject 
to review and possible protest by any interested individual or agency. The Water 
Resources Director must consider all other uses of water that may be affected by an 
out-of-season use in his determination of whether or not to grant such a permit. For 
example, all existing year-round water uses and minimum streamflpws would have to be 
met before any beneficial out-of-season irrigation water would be available for 
appropriation. • (Attachment 15). 
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(Attachment 16, Lttr. from John Donaldson, Dir. ODFW, to Jim ~n. WRD Direc;tor, 
March 8, 1982). · 

Protests of Other Irripton: Other irrigators formally protested the applications. 
WEID, a downstream user, was concerned about impacts of further appropriations upon 
its water supply. It stated that the flow of the Umatilla River .. IS not at all times 
sufficient to provide the water sought to be appropriated." (Attachment 17, WEID 
Protest). 

Protest of the Tribes: Perhaps becauSe it had the most at stake in the WRD's business­
as-usual approach to approving new diversions, cruiR was the most vociferous in its 
protests. The Tribe 's opposition to the permits is described in a 1984 letter to Director 
Young that formally protested issuance of the applications: 

The applicants propose to divert water from the Umatilla River which is 
already severely over appropriated. The Confederated Tribes on 
numerous occasions have expressed concern to your department and the 
Water Policy Review Board about the appalling over appropriation of the 
Umatilla River.• • • • The department now proposes to compound the 
Umatilla River's serious and growing water supply problems by issuing the 
requested permits for further diversions. By this letter the Confederated 
Tribes join in formal protest against the issuance of permits • • • . 
(Attachment 18, Litr. Elwood Patawa, CTUIR, to James ~n. WRD, 

February 1, 1982). 

The WRD denied tribe protests, informing the cruiR: 

The Confederated Tnbes ' objections appear to be based on the grounds 
that the proposed uses of water would be prejudicial to the interest of the 
public, including the Confederated Tnbes. • • • The use of water from the 
Umatilla River for irrigation as proposed by Applications 62038 and 62173 
conforms to the adopted policy program. Your letter has not been 
accepted and tiled as a formal protest because the issues raised by the 
letter are not within my jurisdiction to determine. 
(Attachment 19). 

A subsequent WRD letter informed the CTUIR that the appropriate forum to air their 
grievances with regard to the Prior/Brown permits was the hearing on the establishment 
of minimum streamflows for the Umatilla River. 
(Attachment 20, March 19, 1984 lttr. Young to Patawa) 

WRD's denial of tribal protests drew threats of litigation from the tnbe: 

For the past two years the Tribe has made it clear to the Water Resources 
Department and water users in the Umatilla Basin that further 
appropriations of water from the Umatilla River sanctioned by the State of 
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Oregon would be considered a violation of the Tribe's treaty reserved 
rights to water and fish. The Tribe has filed three protests to the issuance 
by the state of permits to appropriate water from the Umatilla River 
(Chester Prior, #62038; Don Brown, #62173, and Ivon Cook, #65267). 
The department denied all three protests stating that the Tribe's objections 
appeared to be based on public policy grounds, and not based on grounds 
the department felt was within its jurisdiction to determine. As the Water 
Resources Department is aware, the Umatilla River is severely over­
appropriated. Current appropriation of water from the Umatilla river 
interferes with the Tribe's treaty reserved right to use water from the 
Umatilla Basin either for consti.mptive purposes or for fishery-related 
purposes. The issuance of additional permits to withdraw water from the 
river would aggravate the situation further. A delicate balance exists 
between the Tribe and the State relating to water use and management in 
the Umatilla Basin. Extensive progress has been made over the past two 
years by the Tribe, the Oregon Department of Fish and Wildlife, and 
several federal agencies regarding longterm resolution of the water 
conflicts existing between the Tribe and the State of Oregon. It would be 
appropriate for the Water Resources Department to take a more active 
interest in resolving these conflicts in order to prevent major litigation 
detrimental to everyone concerned. • • • • The Tribe is hopeful that by 
working cooperatively on a longterm solution to the water conflicts in the 
Umatilla Basin, the Tribe will not be compelled to enforce its treaty water 
rights in Federal Court. 

(Attachment 21, Lttr., CTUIR to WRD, January 24, 1984) 

Ad'rice ot WRD Staff: Even WRD staff expressed concern about the issuance of these 
permits. A WRD memo states: 

These two applications add up to 144 cfs from the Umatilla for irrigation 
of 9300 acres. The Umatilla is nearly fully appropriated. Water would be 
available only for a short period of flood flow during the average year, and 
in some years perhaps none at all. • • • • I think there may be valid reason 
for the Director to deny these applications (water right) or strictly limit 
them. 

(Attachment 22, Memorandum, Chris Wheeler, WRD, to Bud Bartels, Larry Jebousek, 
WRD, August 19, 1981). 

The WRD Staff's specific reco=endation to refer the applications to WPRB for a 
public interest determination was ignored by the director. The memo stated: 

Before the matters can be settled and the applications approved with the 
necessary conditions or rejected if justified, the following procedures are 
reco=ended. • • • • Refer Applications 62032 and 62173 to the WPRB 
[to determine if they are clearly not in the public interest]. 
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(Attachment 23, Memo from Larry Jebouselc, WRD, to !ames Sexson. WRD Director, 
March 22, 1982). 

Issuance or Permits: In the face of the above objections based on the severely over­
appropriated condition of the Umatilla, and the requests for a public hearing. WRD 
Director Young in June 1984 issued permits numbered 48450 and 48968. The permits 
were issued for "out-of-season" appropriations, from November 15 to June 15. Despite 
their "out-of-season• label, three-and-one-half months of each appropriation period 
overlaps with the "normal season" appropriation period, which extends from March 1 to 
October 31. The permits were issued without a public interest determination before the 
WPRB and with minimal conditioning to protect the fishery. (Attachment 24, Permits 
48450, 48968) 

VI. WESTI..AND IRRIGATION DISTRICT: 
CONSERVATION, SALE AND TRANSFER OF UMATILLA WATER 

WRD's business-as-usual approach to approving new Umatilla diversions was not the 
only public activity undermining the effectiveness of federal momentum to restore water 
for the fishery. Westland Irrigation District (WID) initiated a water conservation 
program in the early 1980's. An otherwise innovative and laudable program for the 
parched Umatilla basin, neither fish nor junior appropriators of the Umatilla have seen 
the waters conserved because WID illegally sells the conserved waters to irrigators in 
TID. It is likely that WID's conservation and sale programs have actually left the 
Umatilla with less water than it had before the conservation program. Before 
conservation started, the Umatilla at least received WID's irrigation return flows. After 
conservation and sale, the Umatilla receives no return flows from the WID diversion. 

As discussed in subsequent sections, WID's illegal sale and transfer of water to TID 
lands occurs under the watchful eyes of WRD and BOR. WRD has stated the activity 
violates state water laws, but it has not acted to enforce state law, halt the sale and 
transfer, and restore the water to the Umatilla. BOR's response to the activity has been 
even more acco=odating. It bas increased the size of the Umatilla Basin Project, 
(using public funds), to replace the Umatilla flows illegally sold and transferred with 
more water from the Columbia. 

A. Descriptio& or Westland Irrigatioa District (WID). 

WID lies west of Hermiston in the Umatilla Basin (see Figure 1 above). The district's 
primary water source is the Umatilla River, which flows along much of the district's 
eastern boundary. WID diverts water at Westland Dam and Canal located at about 
river mile 28. WID bas primary water rights for 4.5 acre feet/acre of Umatilla River 
water to irrigate a maximum of 7,024 acres (165.145 cfs). WID derives most of the 
remainder of its water from McKay Reservoir located six miles south of Pendleton. 
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Water rights to McKay Reservoir are owned by BOR, pursuant to Permit 7400.z 
(Attachment 29, Review of Umatilla Project Operations). In addition to owning a water 
right for this water, parties who wish to use McKay Reservoir water must contract with 
BOR. 

B. WID's Successful Conservation Measures 

While plans were being formulated for the Umatilla Basin Project in 1983, WID began 
implementing •conservation measures" - measures designed to use diverted water more 
efficiently. WID's efforts were descri~d by the Umatilla Basin Project Steering 
Committee as follows: 

The Westland Irrigation District serves 6,500 acres southwest of 
Hermiston, Oregon. An unlined canal fed 2,600 of these acres, and 
seepage was so severe that 80 second/feet of water at the intake provided 
only 50 second/feet to irrigators. Four years ago, construction of 
Interstate 82 required relocation of this canal and the district decided to 
use this as an opportunity to make improvements. With a combination of 
their own funds, a Soil Conservation Service Grant, A Farm Home 
Administration loan, and Highway Department relocation funds, they lined 
the canal. put all the laterals from the canal in pipe, and pressurized the 
system to each user's property. 

(Attachment 30, Lttr. from Umatilla Basin Steering Committee to the Legislature in 
support of S.B. 24, February 19, 1987). Additionally, the system was computerized, 
irrigators were encouraged to convert from flood irrigating to sprinkler and drip 

z BOR holds Permit 7400 (priority date 7/1/24), which allows the diversion, at 
McKay Dam. of 73,800 acre-feet of water (when available) to fill the reservoir for use 
on 48,376.95 acres of land described in the permit. Of this total, 67,800 acre-feet are 
allocated to irrigation and 6,000 acre-feet to flood control According to Dave Duncan 
of BOR, most of the water allocated to flood control is being used to improve· instream 
flows and prOYide additional water for irrigation purposes. 

Although Permit 7400 was originally issued to supplement irrigation on lands already 
having a partial water right, the decision was made in the 1940's and early 1950's to 
allow newer filiDgs on the Umatilla River to be supplemented with McKay Reservoir 
water if the users contract with BOR. (Attachment 25, Lttr. from WRD to William 
Porfily, WID Manager, October 1, 1984). BOR has contracted with approximately 66 
individuals and entities for McKay water (Attachment 26). 

WID land is desaibed in BOR Permit 7400. (Attachment 27, Abstract of Permit 7400, 
front page). WID has a long term contract with BOR for a supplemental water supply 
from McKay storage, entitling WID to 22,140 acre-feet. An additional 7,380 acre-feet 
are reserved for WID under annual rental agreements. (Attachment 28, WID contract 
with BOR). 
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irrigation systems, and measuring devices were installed on each pump. 

The results of the conservation efforts were nothing short of dramatic. WID's program 
is a conservation success story that demonstrates the tremendous amount of water that 
can be salvaged and put to new uses merely by eliminating the waste in inefficient 
systems. According to WID Manager William Porfily, until the mid-1980's irrigators in 
WID were using between 8 to 10 acre-feet of water to irrigate crops that require 3 acre­
feet of water. Prior to the conservation measures, approximately 220 cfs of water were 
diverted to irrigate 8,400 acres. With conservation measures in place, only 180 cfs were 
used to irrigate 14,400 acres. These estimates indicate that 6,000 additional acres were 
irrigated with 40 ds less water. (Anne ·Perrault conversation with William Porfily, WID 
Manager, Stanfield, OR, August 1990). 

The effectiveness of the conservation can be viewed in terms of the utility of each cfs of 
water. Before conservation. each cfs diverted into the system was sufficient for about 38 
acres of land. With improvements in place, the same cubic foot irrigated 80 acres. That 
amounts to a 110% increase in efficiency. The same amount of water diverted now does 
more than twice the work. 3 

C. Sale of Conserved Water for Lands in Teel lrription District (TID). 

WID Manager Porfily estimates that "conserved" water amounts to about 24,000 acre­
feet: 12,000 acre-feet conserved during the time water is diverted directly from the 
Umatilla River, and 12,000 acre-feet during the time McKay Reservoir water is used. 
(AP conversation with William Porfily, WID Manager, Stanfield, OR, August, 1990). 

District' s Estimate or Conserved Water Sold: WID has sold, and continues to sell, the 
bulk of its "conserved" water to individual TID irrigators. Porfily estimates the amount 
of conserved water sold to TID at 12,000 acre-feet. TID is located southwest of WID 
and significantly fanher from the Umatilla River. As a result, according to the WRD, 
none of the water applied to land in TID returns to the Umatilla River. (AP 
conversation with Tony Justus, WRD Hydrologist, Pendleton, OR, August 1990). 

Porfily states that the remainder of the water conserved (about 12,000 acre-feet} is sold 
to irrigators within WID. Benefits to WID irrigators from these conservation measures 
and sales include: 

3 The success of WID conservation efforts carries an important message for state 
and federal agencies, tribes, utilities and others with a stake in solving the conflicts 
between fish, power, navigation and agricultural uses of Columbia River water. If 
WID's experience is at all indicative of the potential for water savings among other 
irrigators using traditional, but similarly crude conveyance systems, it would seem that 
water consumed by these users could be reduced by at least half with similar investment 
in modem infrastructure. The water saved would be available for other uses, including 
reducing the economic impacts that now seem inevitable to protecting threatened or 
endangered Columbia River species. 
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Twenty-two additional days in the irrigation season; 

6,000 additional acres irrigated within WID; and 

Greater time flexibility for irrigators due to the pr~d, computerized 
water delivery system. 

(AP conversation with William Porfi.ly, WID Manager, Stanfield, OR. August 1990). 

Porfi.ly's estimate that 12,000 acre-fee~ of conserved water is being sold and transferred 
out of the District may be low. Examination of the underlying contracts indicates the 
total quantity being sold may be closer to 15,000 acre-feet, as described below. 

WID Contracts for Sale or Conserved McKay Water: Contracts between WID and 
individual TID irrigators confirm that approximately 6,000 acre-feet of "conserved" 
McKay water are being sold outside of WID boundaries. These contracts indicate that 
5,016 acres of land in TID receive one acre-foot/acre of •conserved" McKay water, while 
an additional 716 acres of land (described in two separate contracts) receive two acre· 
feet/acre of "conserved" McKay water.• BOR has descnbed this sale arrangement as 
follows: "WWD is leasing approximately 6,000 acre-feet annually to irrigators outside the 
district to cover debt service on the district's conservation improvements." (Artachment 
32, Umatilla Basin Summary, 1989). 

WID Contracts for Sale or Umatilla Water: Contracts for sale of conserved Umatilla 
water provide for 1.5 acre-feet of flow/acre under contract.' As noted above, 5,012 
acres are under contract, and 716 of these acres are under two contracts. Therefore, 
about 6,000 acres of TID land are entitled to 1.5 acre-feet/acre. This amounts to about 
9,000 acre feet of Umatilla water divened to TID lands. 

The analysis of contracts' indicates total sales of about 15,000 acre-feet of conserved 

• The standard language in "these sale contracts states: "'n those years that the District 
[WID] begins the irrigation season with a full supply of McKay water, the Contractor 
[Purchaser in TID] shall be entitled to one acre foot of McKay water per acre contracted 
herein." (Attachment 31, WID contracts with TID individuals). 

' The contracts for sale typically state: • All acreage awarded limited water can 
receive a flood water (natural flow Umatilla River) allocation equal to a full Westland 
water right. It is the Limited Water user's [Purchaser in TID] responsibility to request 
flood water and use it when it is available." (See Attachment 31, Contracts). 

6 Due to their bulk, only one of the individual contracts for sale of conserved 
Umatilla and McKay water has been included with the Attachments. Attachment 31 is a 
typical contract. Table 1, which appears at the end of this Report, summarizes 
information from the compiled individual contracts. For each TID member who has 
contracted with the WID to purchase its conserved water, the Table shows the number 
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water outside of WID boundaries. This conserved water, which legally should remain in 
the Umatilla where it would benefit junior appropriators or instreatn uses, is now lost to 
the Umatilla because it is transferred to TID lands from which there is no rerum flow to 
the Umatilla. 

Water JUabts ror Use or Conserved Water Sold in TID: TID irrigators using conserved 
water purchased from WID must do so under the authority of a state water permit. A 
number of permits are alleged to be the basis of this use. 

Most TID land receives conserved water under Permits numbered 25920 and 25924. 
These permits describe water rights of TID and have priority dates of April 22, 1955, 
and June 7:7, 1958, respectively. Each of these permits describes the Umatilla River as a 
primary source and McKay Reservoir as a supplemental source of water.7 (See 
Artachment 33). 

Some TID land receives conserved water under Permits numbered 48450 and 48968 (the 
Prior/Brown permits described in Part V., above), which were issued in 1984 and which 
hold priority dates from 1981. • The permits descnbe the water source as the Umatilla 

of acres involved, the sections of land where the water is used, and the Permit number 
under which the conserved water is alleged to be used. 

7 Permit 25920 provides, in pan: 

The source of the proposed appropriation is Umatilla River, a tributary of 
Columbia. • • • • The amount of water which the applicant intends to apply to 
beneficial use is 60 cfs plus all available supplemental water from McKay Creek 
Reservoir. 
Permit 25924 provides, in part: 

The source of the proposed appropriation is Umatilla River, a tributary of 
Columbia River. • • • • The amount of water which the applicant intends to 
apply to beneficial use is 30 cfs plus added supplemental water from McKay 
Creek Reservoir. (ATtachment 33, Permits 25920, 25924). 

• These permits state, in pan: 

This permit is issued • • • for the use of the waters of Umatilla River, a tributary 
of Columbia River, for the purpose of irrigation and supplemental irrigation of 
(3,524.3 acres -Permit 48450; 2089.04 acres - Permit 48968). The use allowed 
herein may be made anytime between November 15 and June 15 of each year 
that water can be put to beneficial use by irrigation.. • • • • the priority of the 
right dates from (August 3, 1981 - Permit 48450; August 10, 1981 - Permit 48968). 
The permits are limited to a diversion of not to exceed 1.5 acre-feet per acre for 
each acre irrigated during the period from November 15 to the last day of 
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River. (See Attachment 24). 

These four permits, taken together, are referred to as the Prior/Brown(Teel (PBT) 
permits in the Bureau's Environmental Impact Statement (EIS) documents. As · 
discussed elsewhere, the water WID conserved and sold and transferred to these permit 
holders is unlawful. It is this transfer of conserved water that BOR is attempting to 
offset by expanding the scope of the Umatilla Basin Project. An expanded BOR project 
is needed because the sale and transfer of the conserved water takes another 
incremental bite out of the Umatilla flows. 

D. Impact or WID's Sale and Transrer oa Umatilla F1ows. 

The diminishment of flow in the Umatilla attributable to WID's illegal sale and transfer 
is easy to grasp conceptually. Lost to the river is the following: 

All of the conserved water used within TID. WID should not diven 
conserved water from the Umatilla. The water legally should remain in 
the river for use by downstream junior appropriators or for instream uses, 
and 

Agricultural return flows of conserved water sold and transferred to TID. 
As noted above, there are no return flows to the Umatilla from irrigation 
of lands in TID where conserved water transferred outside WID is used. 

Getting an empirical grasp on changes in acrual flows is much more difficult. It is an 
issue that requires detailed analysis that is beyond the scope of this Report. Available 
data. however, indicate the situation in the Umatilla bas worsened appreciably during 
the period that WID bas conducted its sale and transfer of water. 

Flow data provided by WRD and United States Geological Survey (USGS) indicate that, 
compared to historical average flows, flows beyond the WID diversion point have been 
reduced significantly since the initiation of WID's water marketing to TID. (Attachment 
34). 

Some of these changes may simply be attnbuted to reduced rainfall and Jess overall 
water availability: at the Yoakum Gage - the nearest upstream gage to the WID 
diversion (at river mile 38, about 10 miles upstream from the WID diversion) -average 
annual flows during the 1986-1989 period were approximately 8% less than historical 
average annual flows from 1928 to 1988. 

Although this may reflect reduced overall water availability in the Umatilla River, it 

February of each year, provided funher that the right allowed herein. together 
with the amount secured under any other right existing for the same lands shall 
not exceed 4.5 acre-feet for each acre irrigated in any one year. (See Attachment 
24, Permits). 
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does not indic:ate the amount of water in the Umatilla River at the WID diversion point. 
The two major diversiol!S between the Yoalcum gage and the WID diversion- the Feed 
Canal and the Furnish Canal- both reduced their diversions during the 1986-1989 · 
period an undetermined amount more than the historical average diversions. 

While the amount of water that reached the WID diversion point may be unclear, the 
reduced flows beyond the WID diversion are significant and they clearly c:annot be 
written off as mere drought conditions. 

After implementation of conservation measures, WID required at least 24,000 acre-feet 
less water than before to meet its previously satisfied water right needs. WID diversions 
acrually increased, however, from 1986 to 1989. Average annual diversions were 9% 
greater than historical average annual WID diversions (1920/21-1985). (See Attachment 
34). 

While WID was diverting more water from 1986 to 1989, downstream irrigation districts 
similarly relying on the Umatilla River for their irrigation needs were diverting less. 
Average annual diversions into Dillon Canal for Stanfield Irrigation District (SID) were 
30% less than the historical annual average (1921-1985). Average annual diversions into 
Maxwell Canal for HID were 23% less than the historical annual average (1921-1985). 
Average annual diversions into West Division Main Canal at Three Mile Falls Dam for 
WElD were 49% less than the historic annual average diversion (1920/21-1985). (See 
Attaclunent 34 ). 

SID's and HID's reduced diversions reflect reduced needs. WElD's reduced diversions 
are not based on reduced needs: most of the water left instream by WElD is replaced 
with water pumped from the Columbia River into the WElD irrigation delivery system, 
pursuant to Umatilla Basin Project interim plans. In addition to the Columbia River 
water "exchanged" for Umatilla River water, WElD pumps additioual water from the 
Columbia River to meet its irrigation needs. As noted above, pumping from the 
Columbia River to improve streamflows and meet WElD needs has been occurring since 
1985 - the year WID began selling conserved water to TID. Because costs associated 
with pumping from the Columhia River are so exorbitant, WElD has exercised this 
option only one other time - the drought year of 1978. WElD has spent more than 
$100,000 paying for Columbia River pumped in excess of "exchange• pumping needs. 
(AP conversation with WElD manager, Jerry Franke, April, 1991). 

Although the reduction in diversians at HID, SID, and WEID should produce a 
corresponding increase in flows at the mouth of the Umatilla River, data indic:ate that 
average annual flows at the mouth were about 4% less than the historical annual 
average. Furthermore, had WElD not been able to rely on Columbia River pumping to 
meet their needs, flows at the Umatilla Gage would have been much less than indic:ated. 
Unfortunately, the pumping from 1985 to 1988 has not been documented weU. Pursuant 
to requests from NWPPC, WRD documented "exchange• pumping from the Columbia 
River in 1989 and 1990. This report does not indic:ate how much more Columbia River 
water was pumped to meet WElD needs. Costs incurred by WElD indic:ate this amount 
may be substantiaL 
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(Attachment 35, WRD report). 

E. BOR's Response to WID's Sale and Transfer: Expansion oC Umatilla Basin 
Project 

Although it is clear from the WID sale contracts discussed above that water use under 
the PBT permits and WID's sale of conserved water are inextricably related, BOR treats 
these as two separate issues and treats them differently. BOR correctly states that 
diversion and use under the PBT permits will be deleterious to the fishery, but it also 
accommodates and encourages the sale and transfer of the conserved WID water for use 
on TID lands. BOR has, in fact, upsized the Project to boost river flows below the WID 
diversion - flows that BOR admits are reduced by increased WID diversions and sale 
and transfer of water to TID lands. 

BOR's response to the problem is reflected in changes between the DEIS and FEIS for 
the Project. The 1986 DEIS assumed no use under the PBT permits. The "present 
diversions,• which BOR superimposed on the "average flow conditions for the period 
1935-1978" to evaluate water supply and determine the needed project size, did not 
include the PBT permits. (Attachment 36, DEIS). BOR premises the size of the Project 
(that is, how much Columbia River water needs to be pumped into various locations in 
the irrigation system) on the fact that the PBT permits were not being fully exercised for 
lack of water. The DEIS states: 

Three irrigation permits issued by the Oregon Water Resources Department are 
not included in the Recommended Plan water supply evaluation because they are 
not being fully exercised. The permits are commonly referred to as the 
Prior/BI"'WW1(reel permits. 

(Attachment 37, Accomplishments Section of the DEIS). 

The DEIS did, however, comment on the significance of the PBT permits and the severe 
difficulties these rights would cause for the river if they were fully exercised. The DEIS 
states: 

A preliminary evaluation of the effects of exercising these [PB'l1 permits on 
present Umatilla River flows and flow accomplisbments of the Recommended 
Plan is discussed in Attachment M. The evaluation shows that if the permits 
were fully exercised, an already critical existing flow situation would be worsened 
and flow accomplisbments of the Recommended Plan would be reduced. 

(See Attachment 37, Accomplisbments Section of the DEIS; Attachment 38, DEIS 
Attachment M)_. A BOR staff metnorandum reached the same dismal conclusion about 
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the PBT permits.' Essentially, the DEIS and BOR staff recognized what federal and 
state fishery agencies and the Tribes told WRD Director Young before he issued the · 
Prior/Brown permits in 1984 over their objections and without a hearing- that is, 
exercising the PBT permits would seriously impact Umatilla flows and the fishery. 

The starting assumptions were much different by the time the FEIS was filed in 
February 1988. By then the PBT permits had been exercised to such a greater extent 
with WID conserved water that BOR felt compelled to include these diversions in the 
new operation study. The FEIS stated that "PBT diversions are included in the 
operation study at their anticipated diversion amounts." (Attachment 40, FEIS). 

BOR's operation study conducted after the DEIS and prior to the FEIS showed the 
following changes from the assumptions in the DEIS: 

Storage water availability was reduced 20,000 acre-feet due to reduced 
storage space and increased minimum pool requirements, 

Diversion needs were reduced 33,400 acre-feet due to more efficient use c:>f 
water by various districts. The reductions were: SID (3,000 acre-feet); 
HID ·from diversions other than Maxwell· (8,700 acre-feet); Maxwell 
(5,600); WElD (16,160), 

Groundwater recharge needs for County line Water Improvement District 
(CLWID) were reduced by an undetermined amount. These needs were 
previously calc:ulated based on maximum rates rather than actual use, 

WID diversion demand was increased 7,700 acre-feet, 
and, 

• PBT diversion needs or 25,500 acre-reet should be Included in the water 
supply eftluatioa. 

(Atta.c:hment 41). 

In the above list of operational changes, the reduced water availability associated with 
reduced storage space appears to be more than offset by the reduced diversion needs of 
SID, HID, WElD, Maxwell, and CL WID. The only other significant changes in 
diversions included in the FEIS are 25,500 acre-feet diversion for the PBT permits and 
the 7,700 acre-feet increase for WID. 
(Sec Atta.c:hment 41). 

' ."The use of these additional diversions could have serious effects on the Umatilla 
Project by further reducing or totally depleting the recommended minimum fish flows in 
th~ Umatilla River ncar Echo during certain critical months." 

(Attachment 39, Lttr. from LR. Voelkel, BOR. to files, June 11, 1985). 
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The project facilities needed to accommodate the increased WID diversion and new 
PBT permits - that is, the facilities needed to runprove flows past the WID diversions• • 
• will cost more than S4 million in construction costs and an undetermined amount in 
annual operating costs. (Attachment 42, FEIS). Specific project upgrades needed to 
maintain the minimum flows as a result of the PBT use and increased WID diversions 
include the following: 

A new pumping station added to meet target flows from Three Mile Fails 
Diversion Dam to the mouth of the Umatilla River. Pumping 
requirements to meet the target flows increased from 100 cfs to 140 cfs, 
and this required a new pump, not just enlargement of the existing plant as 
proposed in the DEIS, 10 and 

A new pumping station added to meet target flows from the WID 
Diversion Dam downstream to Cottonwood Bend. The new pumping 
station will feed 30 cfs to the WID system near Cottonwood Bend during 
critical periods, thus allowing a like amount of river water to bypass the 
WID diversion and remain in the river to Cottonwood Bend. 11 

10 The FEIS states: 

Revised hydrologic operation studies done since the PR/DEIS show that 140 cfs 
will be needed to meet target flows below Three Mile Fails Diversion Dam. 
Therefore, the water exchange facility has been resized to provide a flow of up to 
140 ds (an annual average of about 9,700 aae-feet), rather than the 100 ds 
shown in the PR/DEIS. • • • • It has been determined that a new pumping plant 
will be needed rather than enlarging the existing plant as shown in the PR/DEIS. 
Annual power requirements and operating costs have been revised to reflect 
changes in the operation studies. 

(Attachment 43, FEIS). 

11 The FEIS states: 

Revised operation studies show the need for additional fish flows in the reach of 
the Umatilla River from Westland Diversion Dam to Cottonwood Bend. a 
additional pumpins plant has been added on the Umatilla River at Cottonwood 
Bend to meet this need. • • • • The small plant would pump from the Umatilla 
River into the Westland Irrigation District (WID) distnbution system. The 
pumping plant would be located about 3 miles south-west of Hermiston. The 
pumping plant would have a capacity of 30 ds and would lift water about SO feet 
through an 1,100-foot discharge line. • • • • The pumping plant intake would be 
screened to protect against fish loss. The pump would allow reduction in the 
amount of water diverted at Westland Diversion Dam. The district would bypass 
flows during critical periods when fish flows would otherwise not be met at Echo, 
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BOR acknowledges that use under the PBT permits impacted the Umatilla Basin Project 
proposal. The FEIS states: 

Flow shortage oc:currences are shown to increase in June in the revised 
operations modeL This, in part, is a consequence of including the PBT water 
permit diversions in the operation. June is a high irrigation demand month 
throughout the Umatilla basin. Using the new model. the Recommended Plan 
;haws shortages during the months of June in the 38-year period of record as 
follows: 84 percent at Echo (compared to 66 percent in the PR/DEIS), and 71 
percent at Umatilla (compared to SO% in the PR/DEIS). 

(Attachment 44, FEIS). 

The reduced diversion demands at several major divenions, (SID, HID, Maxwell. and 
CLWID), together with the reduced storage capacity of Cold Springs Reservoir, means 
that total pumping demand from the Columbia River pumping plant was reduced in the 
final project design. u The reduced costs here offset the increased operating costs 
associated with the two new pumping plants. 

Even though BOR has upsized the Project to accommodate the PBT permits and 
increased WID diversions, the Project may still fall short of meeting target flows in the 
river. Several facton support this possibility. First, BOR has not considered the 
reduction in return flows now associated with transfer of water for use on TID lands. 
BOR has taken into account the fact that water formerly used by WID are now being 
used on TID lands through the sale and transfer contracts, but it has not accounted for 
the missing return flows. In the FEIS, BOR superimposed "the present level of 
irrigation diversions• - including the PBT permits - on "average flow conditions for the 
period 1947-1984." 
(Attachment 46). 

and the bypassed divenions would be replaced to the district lands from the 
Cottonwood Bend pump. 

(See Attachment 43, FEIS). 

u The FEIS states: 

Average annual pumping requirements have been reduced from the PR/DES 
estimate by 4,285 acre-feet. This results primarily from the reduction in irrigation 
divenions in the revised operation study. Most of the pumping reduction is 
associated with the Columbia River pumping plant. Enlargement of the WElD 
pumping plant to 140 ft3/s and addition of the Cottonwood Bend ?umping plant 
are reflected in the revised annual requirement. 

(Attachment 45, FEIS). 
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Second, BOR's determination (in the FEIS) that WElD's irrigation needs have been 
reduced by 16,160 acre-feet seems inconsistent with WElD's actual demand from 1985 to 
1989. As noted above, since 1985 WElD has needed to pump water from the Columbia 
River to satisfy its needs. 

VIL LEGALI'IY OF ACTIONS OF AGENCIES AND DISTRicrS 

A. WID's sale of conserved McKay storage water outside the district violates its 
contract with BOR. BOR has worked to legitimize this breach of contract by 
anempting to expand the boundaries of WID to allow use of the water for 
iniption at the expense of Umatilla stream1lows. 

WID's contract to use storage water from BOR's McKay Reservoir states: "In no event, 
however, shall the District transfer or sell water made available under this contract for 
use on land not within the boundaries of the District." (See Attachment 28, BOR 
contract with WID). 

Instead of enforcing the contract and preventing the transfer, BOR has actively sought to 
acco=odate WID's sale of conserved water in response to WID requests for such help. 
In one such request to BOR, WID summarized the situation and asked for the contract 
to be changed. 

The District has a contract with the Bureau for storage in McKay. That contract 
has been in place for many years and it allows the District to receive water stored 
in McKay which water is then used by the District. The last sentence in the 
contract prohibits the District from transferring water, made available through the 
contract, to land outside the boundaries of the District. It is this sentence that 
requires some action to be taken by the Bureau. All that ;s needed is for the 
Bureau to consent to a modification of the contract to allow the District to 
deliver McKay stored water outside of its boundaries. • • • • The land located 
outside of the boundaries has a water right appurtenant to it. The water right is 
from both the Umatilla River and McKay Reservoir. However, that land does 
not have access to a storage contract. The District is simply asking that it be 
allowed to allocate some of its McKay storage to the land which already has a 
water right from McKay Reservoir. 

(Attachment 47, Ltr. WID anorney, Raben O'Rourke to BOR, Stessman, July 7, 1987). 

In connection with its efforts to legitimize the illegal use of McKay storage water, BOR 
anempted to delay the scheduled final proof survey of Permit 7400 until after 
modification of the WID contract. By so doing, BOR hoped that acreage outside the 
district receiving conserved water might be described in the certificate as being entitled 
to water under the water right. (Attachment 48, Correspondence referencing Permit 
7400 Extension request). The mechanism for delaying the certification was BOR's 
application to WRD for an extension of time in which to fully perfect its water use 
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under the permiL (Attachment 49, BOR Application for Extension). 

BOR's application for the extension of time includes a description of WID's 
conservation measures and its sales and transfer of conserved water outside district 
boundaries. (See Attachment 49, Application). 

Documents prepared by Charles Norris, Chairman of the Umatilla Basin Groundwater 
Task Force, recognize the importance of. enending BOR's McKay Reservoir permit to 
include TID lands being irrigated with WID's conserved water: 

If the survey and certification proceed on the basis of the current permit 
provisions, we believe the additional lands sought to be served will not be 
considered and that part of the McKay allocation will be lost. 

(Attachment 50, Memorandum). The Task Force was hoping to formally "replace• the 
groundwater supply with McKay storage water, even though TID's water right for McKay 
water is for supplemental use only. 

WRD granted BOR's requested enension to perfect its water right under Permit 7400, 
thereby delaying the certification process. WRD objected, however, to expanding WID 
boundaries through modificatio11 of Permit 7400. As an alternative, WRD suggested 
that BOR rely on TID Permits numbered 25920 and 25924, which already describe the 
irrigated lands BOR hoped to legitimize through the WID contract amendments. 13 

BOR continued to pursue the WID boundary expansion strategy. It prepared a draft 
report on the expansion for inclusion in the DEIS. WRD reacted sharply to the 
expansion proposal in the draft report. WRD reminded BOR that the Umatilla Basin 
project was a fisheries enhancement project and that BOR's proposal would compromise 
the objectives of the Project by reducing streamflows. WRD reminded BOR that, 
although WID had been selling its conserved water for use on TID lands, such sale is 
illegal. Conserved waters must stay in the river to augment streamflows unless and until 
another water right is issued for its use. WRD challenged BOR's conclusion that the 
impacts of the expansion on the Tnbes would be minimal, and it called for a closer 
analysis of what the actual impacts on flows are of using WID's conserved water on TID 

13 WRD's extension approval stated: 

Permit No. 7400 cannot be used for the expansion sought by Westland Irrigation 
District, but there are other permits which may accommodate that plan. Tee! 
Irrigation District has active permits numbered 25920 and 25924 which includes 
the additional acreage if you wish to issue contracts for that area again or amend 
existing contracts. My assumption is that you do not intend to contract for 
additional storage until the study is complete. 

(Attachment 51, Lttr. from Wm. Young. WRD Director, to Bill Uoyd, BOR. January 10, 
1986). 
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land.l4 

1
• The WRD's response stated: 

We have reviewed the report describing the proposed expansion of Westland 
Irrigation District and have serious concerns about adding the proposal to the 
fishery enhancement plan of the Umatilla Basin Project Planning Report and 
Draft Environmental Statement. The Water Resources Commission has 
supported the Umatilla Basin Project objectives for streamflow enhancement by 
establishing minimum streamflows for the Umatilla River and prohibiting 
additional appropriations during a three year period to complete the planning 
effort. The effectS the district expansion proposal may have on the stream 
enhancement efforts are a major concern. The report appears to indicate that 
with a few relatively inexpensive improvements in the delivery system much of the 
McKay Reservoir stored water would be saved. The allocation of saved water 
then becomes the main issue. • • • • Under current Oregon Water Law, 
conserved water cannot be applied to new lands without acquiring a new water 
right. Reducing use within the legal duty of water would normally be considered 
elimination of waste, rather than conservation. While this sale of water may have 
occurred. it is not a legal action. • • • • Regardless of the discussions between 
the irrigation districtS there is no provision in Oregon law for a water user to 
have any legal claim to conserved water or to its future distribution. • • • • If 
Westland Irrigation District wants to provide some of their storage to Tee! 
Irrigation District, the Bureau must approve and amend the contract. • The 
Westland Irrigation District proposal to apply stored water to lands not currently 
under contract would have an impact on the Water Resources Commission's 
actions and the Bureau of Reclamation fishery enhancement objectives. We 
recognize the economic importance of irrigated agriculture to Umatilla County 
and the state, but greater priority needs to be given to instream uses than in the 
past. • • • • The Water Resources Department would like to be in position to 
wholeheartedly endorse the Umatilla Basin Project Planning Report. It will be 
difficult to do so if a proposal is included that seems to circumvent a Water 
Resources Commission policy position and. in fact, would violate a present state 
law; therefore, we recommend that this proposal not be made pan of the 
Umatilla Basin Project Planning Report. 

WRD comments attached to this letter further stated: 

"Regardless of the discussions between the irrigation districts there is no provision 
in Oregon law for a water user to have any legal claim to conserved water or to 
its future distribution. • • • • It is still unclear how the expansion proposal 
relates to the exercise of these pennits. • • • • As has been stated. Oregon law 
does not provide for such an expansion but if it did. the main effect on instream 
flow and fishery enhancement appears to be a reduction in return flows to satisfy 
downstream users and fishery needs. Such an action would prejudice any water 
rights issued subsequent to pennit 7400 as well as the minimum streamflow. An 
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WRD was not alone in criticizing BOR's boundary expansion proposal as a mechanism 
to legitimize use of the conserved water under the PBT permits at the expense of the 
Umatilla Basin Project's objective to restore streamflows. NMFS objected as welL It 
questioned the continued validity of the PBT permits under which the conserved water 
would be used in BOR's expansion proposal. It viewed BOR's proposal as an effort to 
turn more water to irrigation at the expense of streamflow at critical times for fish 
passage. It reminded BOR that the Project was primarily a fishery enhancement project. 
And it recommended against the expansion without full analysis of the impacts. u 

The Tn"be's comments were in the same vein. The Tn"be challenged the validity of the 
TID permits alleged to authorize the use of conserved waters for irrigation, believing 
these permits to be unperfected at least in part. The tribe also challenged BOR's 

estimate should be made of the difference in the amount of consumptive use and 
return flow if McKay water is applied to the Prior, Brown and Teel LD. lands. • 
• • • The conclusion that there would be "no appreciable net impacts" to the 
tnDes is not well documented. • 

(Attachment 52, Ltt. WRD, Young to Larry Vinsonhaler, BOR, January 28, 1986). 

u NMFS told BOR: 

We believe the subject document overemphasizes the importance of the water 
withdrawal permits issued to the Teel Irrigation District (TID). as well as those 
presently held by Mr. Prior and Mr. Brown. To our kzlowled&e, none of these 
permits have been perfected through use for be11eficial purposes, into valid water 
"rights". The document uses the terms "permit" and "right" interchangeable which 
is not correct. It is our belief that all of these permits could be cballenged and 
rendered invalid through lack of use. This is a course of action that we may 
pursue with the Oregon Department of r!Sh and Wildlife (ODFW) and/or the 
Oregon Water Resources Department (OWRD). • • • • The original purpose of 
the Bureau's Umatilla Basin Plan was to improve habitat for anadromous fish. 
We have no objection to making reasonable changes in irription system 
operation as part of the project. However, expansion of the present system and 
additional withdrawals during times identified as critical for fish passage and 
spawning should not be allowed to proceed without a full analysis of impacts and 
alternatives. 

(Attachment 53). 
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apparent irrigation objectives in this fishery project. 1' 

The chorus of aiticism aimed at BOR's efforts to tum a fishery project into an irrigation 
project apparently found its mark. BOR desaibed WID conservation measures in the 
DEIS, but it did not include the boundary expansion proposal: 

Because of the need to address other aitical streamflow and irrigation 
issues in the basin without delay, further discussion of the Westland 
Irrigation District expansion proposal and evaluation of its potential effects 
on the Recommended Plan are not being incorporated into the current 
Planning Repon/Draft Enviroiimental StatemenL 

(Attachment 55, DEIS). 

However, BOR continued efforts to accommodate WID sales and transfer of conserved 
water. WID sought an interim agreement for using the conserved waters on lands 
outside the district. 17 In April 1987, BOR drafted a Lener of Intent to facilitate sales of 
the conserved water. The BOR letter recognizes WID wishes to sell its conserved water 
for use outside the district; it resolves that BOR will attempt to get necessary clearances 
to allow WID to market this water for a period of five years outside the district; and it 
resolves to amend WID's contract with BOR to allow use of the water on these lands 

16 The comments of CI1JIR stated: 

It would be useful here and throughout the repon to have better perspective on 
the Teel permits. This discussion implies that 1955 and 1958 permits for a total 
of 90 cubic feet per second were not utilized until 1m and only to the extent of 
about 30 cfs. Subsequently in the repon, however, these permits appear to be 
treated as water rights. It would be most useful to know to what extent these 
permits • which reponedly include reference to any storage that may ever become 
available in McKay Reservoir • ;vere perfected into water rights within the period 
required under state law. Also, some perspective on the legality of selling water 
outside the WID district boundary would be useful. • • • • We believe that 
Bureau's in-depth consideration and apparent promotion of this proposal has 
created some unnecessary delay. • • • • Our understanding from the stan was 
that increased irrigation would not be pan of the Umatilla Basin Project. 

(Attachment 54). 

17 Minutes of the WID Board of Director's meeting of June 17, 1986 state: •John 
Keys encouraged the District to use an interim agreement to get water on the lands 
involved. • (Attachment 56, WID BOD minutes). 
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under the authority of the TID permits.'" The text of the Letter of Intent clearly 
indicates BOR knew the sale of conserved water was directly tied to the PBT permits -
permits which, if satisfied. would adversely impact BOR's Umatilla Basin Project by 
diminishing flows in the Umatilla. 

WRD again responded with skepticism to the Letter of Intent It questioned the legality 
and impacts of spreading the conserved water to irrigate other lands." Unfortunately, 
BOR has continued in its tenacious commitment to legitimize irrigation use of the 
conserved wateiS. In its recent "Review of Umatilla Project Operations (Nov. 1989): 
BOR states, "Reclamation is continuing to pursue resolution of this issue through actions 
necessary to officially recognize lands served outside district boundaries." (See 
Attachment 32, Review of Umatilla Project Operations, November 1989). 

18 The BOR Letter of Intent states, in part: 

Whereas, WID has implemented .the first phase of a conservation program 
and plans to implement further conservation measures, which will result in 
reduced demands for McKay Reservoir water and now desires to make 
conservation use of the "saved" water to lands outside of the present 
district boundaries; • • • • Whereas, it is desirable that Reclamation, 
WID, and ODWR enter into this LEITER OF INTENT setting forth 
actions to be pursued by the signatories for the beneficial use of conserved 
McKay Reservoir storage water • • • • Reclamation will: Pursue securing 
appropriate clearances and environmental compliance that would allow it 
to execute a 5-year water service contract amoug Reclamation, WID and 
ODWR (OWRD) begi.nniug in the 1987 water year and terminating with 
the 1991 water year • • • • Establish contract provisions which would 
allow WID to market up to 7,380 acre-feet of water from McKay 
Reservoir as it may be awilable from WID's "reserved" sp;u:e to serve 
lands outside the district boundary under Permits #25924 and #25920. 

(Attachment 57, Letter of Intent). 

" The WRD stated: 

We are most concerned about the impacts of this proposal on other water 
users in the basin. We assume that changing the point of diversion and 
pllU:C of use could reduce return flow and impact water availability to 
West Extension Irrigation Disttict. Since West Extension is also listed as a 
beneficiary of stored water in McKay, we would be interested in your 
assessment of the impacts of spreading "conserved water" to other lands. 
We are assessing our own respoiiSlbility to protect the other bter users 
right to both stored and natural flows in the Umatilla Basin. 

(Attachment 58) 
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BOR's apparent contradictory positions on funher Umatilla appropriations were aptly 
characterized in a question posed by the WRD Director to a BOR representative in 
1985 in connection with WRD's proposed withdrawal of the Umatilla from funher 
appropriation: 

You have joined others requesting withdrawing the Umatilla River from 
funher appropriations to enhance anadromous fish runs. How does this 
request to include thousands of additional acres square with that position? 

(Attachment 59, Lttr. from Wm. Young, WRD Director, to Uoyd, BOR, Sept. 16, 1985). 
BOR's conflicting position on the larger regional issues might be similarly characterized 
in a question: 

How can BOR's efforts to accommodate sales of WID's conserved water 
and its transfer to irrigate lands outside WID at the expense of critical 
Umatilla streamflows be reconciled with BOR's $43 million dollar capital 
invesnnent and approximately one million dollar annual invesnnent in the 
Umatilla Basin Project -a. project designed to restore streamflows? 

It is a question still begging for an answer. 

B. BOR's support for the sale and transfer or WID's conserved water appears 
coutnuy to its mandate under the federal legislatioa authorizi.ug the Umatilla 
Basi.D Project. 

The Umatilla Basin Project is authorized by the Umatilla Basin Project Act, Public Law 
100..557, Title II. (See Attachment 8). Section 203 of the Act requires that: 

Project facilities and features authorized by this title shall be integrated 
and coordinated, from an operational standpoint, into existing features of 
the Umatilla Project, and shall be operated in a manner consistent with 
Federal reclamation laws and water rights established pursuant to State 
law including the contract rights of water users. 

BOR's statutory mandate, t'.lerefore, is to design and operate the Umatilla Project 
consistent with federal reclamation laws, contraCts for federal water, and state water 
laws. Its actions promise to fall short of the mark. As discussed above, the expanded 
project facilities and pumping proposed in the FEIS are in direct response to the PBT 
permits and WID diversions. Water used under the PBT permits and WID diversions 
involves, in substantial part, "conserved" water sold to and transferred to TID 
landowners in violation of state and federal laws. Section A above describes how use of 
conserved water from McKay Reservoir on lands not specified in BOR contraCts is 
contrary to federal law. This section describes violations of state water law and other 
applicable federal law involved in these practices. 

28 
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1. Diversioa or coaserved water by WID violates Its permit which allows ollly 
belleftdal use without waste. 

The WRD Director has told BOR that water conserved by WID through investment in 
efficiency improvements cannot be diverted for use without further permitting by WRD. 

Under current Oregon Water Law, conserved water cannot be applied to 
new lands without acquiring a new water right. Reducing use within the 
legal duty of water would normally be considered elimination of waste, 
rather than conservation. · 

In attachments to this letter, the WRD Director funher states: 

While this sale of water may have occurred, it is not a legal action. • • • • 
Regardless of the disc:ussions between the irrigation districts there is no 
provision in Oregon law for a water user to have any legal claim to 
conserved water or to its future distribution. 

(See Attachment 52, Lttr. from Wm. Young. WRD Director, to Larry Vinsonhaler, 
BOR. Januazy 28, 1986.). 

2. Traasler or WID couserved water ror use oa TID lallds violates state statutes 
llmitiDI the place or use. 

Oregon water law is equally clear and direct on this point. A water right attaches to 
particular land, and no part of it may be transferred for use on other land unless an 
application for such transfer is filed and approved. ORS 540.510 to 540.520. Although 
in its contracts with TID landowners, WID is attempting to position itself as a mere 
purveyor of water • delivering McKay Water pursuant to TID water rights • this position 
is tenuous. WID is more than just a purveyor. it is WID, not TID, that has a contract 
with BOR for McKay water. When WID delivers this water to TID it is essentially 
transferring previously used WIP water for use on new lands. This action falls within 
the purview of the transfer statutes. and, therefore, by failing to apply for a transfer 
WID has acted illegally. · 

3. The TID pertlllts alleged to · be the lep.l basis ror asiq coasened WID water on 
TID lalld• may have been rorteited ia whole or ia part. 

WID's conserved, sold, and transferred water now used on. TID land is used in part on 
the strength of two TID permits (Nos. 25920 and 25924) that date from the 1950's. As 
noted above, both CTUIR and NMFS have alleged these permits have been forfeited in 
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whole or in pan for nonuse. zo Perfected water rights are forfeited for nonuse for the 
statutory period of five years. ORS 540.610. The extent to which TID was exercising its 
primary rights to Umatilla River water under these permits has yet to be determined, 
However, TID's supplemental rights to McKay Reservoir water have not legally been 
exercised since TID's contract with BOR was revoked in the 1960. (Attachment 60). 
BOR's facilitation and accommodation of water used under forfeited water rights is no 
less legally offensive than its supporting use of water illegally transferred. 

4. BOR Yiolates the ternu or its owu state water permit by allowiDg use or its 
storage water outside lands authorized ill the permit. 

BOR's state water permit (No.7400) is subject to the place of use restriction like any 
other water right. ORS 540.510. Of all TID land receiving conserved water from 
McKay Reservoir, only 862 acres are described in Permit 7400 as land upon which 
McKay water may be applied. (Attachment 61, Lttr. William Porfily, WID, to WRD, 
Nov. 11, 1985). This problem is recognized in the WID contracts for sale as a problem 
which must be overcome. The contracts state: 

The water right of the Bureau for McKay water is in permit status. In the 
future the State will conduct a final proof procedure after which a 
certificate of water right will be issued. It is the hope of the parties that 
Contractor's land will be recognized in the proceeding and in the 
certificate of water right as being a proper place for the use of McKay 
water. The parties will cooperate with each other toward that goal but 
neither party guarantees to the other that that will happen. 

(See Attachment 31, WID contracts with TID individuals). 

It is unclear whether the districts will successfully expand the location for water use in 
the BOR permit through the certification process. Until this time, the BOR permit is 
being exercised in violation of its terms and state law. 

S. BOR has acted contrary lO the purposes or the authorizing lepslation ror the 
Umatilla BasiD Project by turning a project iDtended to restore the lishe11 iDto a 
project also nsed to promote irrigation at the expense or lnstream flows for the 
lishCI1. 

Section 202 of BOR's authorizing legislation for the project describes the Project's 
purpose as "mitigating losses to anadromous fishery resources and continuing water 
service to • • • Irrigation Districts: (See Attachment 8, P.L 100-557, Title II). BOR's 

20 As noted by cn.IIR in correspondence quoted more fully above: "This discussion 
implies that 1955 and 1958 permits for a total of 90 cubic feet per second were not 
utilized until 1977 and only to the extent of about 30 cfs." (See Attachment 54). The 
NMFS also stated: "It is our belief that all of these permits could be challenged and 
rendered invalid through lack of use." (See Attachment 53). 
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statements track this objective. Both the DEIS and the FEIS describe the project as one 
"to restore salmon and steelhead runs in the Umatilla River: 

BOR's aaions, however, with the aaive or passive cooperation of the WRD and WID, 
UDdermine and are contrary to the statutory purpose. Between the time the DEIS was 
published in 198S and the time the FEIS was published in 1988, water service to 
irrigators had increased by at least 24,000 acre-feet of water due to the sale of WID's 
water. The sale of at least 12,000 acre-feet of this water from BOR storage for use 
outside district boundaries has increased the projected cost of the Project by millions of 
dollan. 

BOR's authorizing legislation gives the agency a broad mandate to identify opportunities 
to conserve water for the benefit of the fishery, and it also provides federal funding to 
implement these objectives. 21 Rather than following this legislative directive to mitigate 
losses to the anadromous fishery resources with the resources provided by the Act, BOR 
instead is encouraging and accommodating more irrigation with the attendant impacts on 

n Section 213 of the Act directs BOR to "review the current operation of the 
ezisting Umatilla Project for the purpose of identifying oppornmities to further mitigate 
losses to anadromous fishery resources. • 

Sections 209 and 212 of the Act provides funding to mitigate losses to the fishery. 
Section 209 states: 

The Secretary is authorized to acquire from willing parties land, water 
rights, !>r interests therein for benefit of fishery resaoJt<:e! ~..si!t::1! v.-it!: 
the purpose of this title. • • • • There is bereby authorized to be 
appropriated not more than $1,000,000 to accomplish the purposes of this 
section. 

Section 212 states: 

For purposes of encouragi.t;g water conservation and improvements to 
water supply systetns of the irrigation districts participating in the project 
authorized by this title, Stanfield and Westland Irrigation Districts shall be 
eligible to receive financ:ial assistance, in an amount not to exceed 
$2,000,000 each, as deemed appropriate by the Secretary, under provisions 
of the Rehabilitation and Betterment Act of October 7, 1949 (63 Stat. 
724), as amended. 

(See Attaclunent 8) 

The initial legislative draft of PL 100-557, 5.1613 {1987), provided an unspecified 
amount of financial assistance for these purposes. (Attaclunent 62, 5.1613). 
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streamflow and resulting risks to the anadromous fishery resources.12 

6. WRD has aggravated the ftshery problem ill the Umatilla by tailing to enforce · 
against ongoing transfers or water that it recognizes are contrary to state law, 
with the result that Umatilla flows are rednad. 

As the discussion above shows. WRD bas stated in writing that WID's transfer of its 
substantial amounts of conserved water to TID lands is contrary to law and that 
conserved waters should stay in the river until otherwise allocated by law. The agency 
suffers paralysis when it comes to enforcing the law in the Umatilla, however. In so 
doing, it has abdicated its responsibility to enforce the water laws it administers. 23 

The effect of its inaction is that water that would otherwise remain in the river 
continues to be used for irrigation; the most significant consequence of this is the 
diminishment of river flows during critical periods. By reducing the flows in the river, 
WRD 's failure to enforce also adversely increases the costs of and adversely impacts the 
programs of NWPPC, BPA, ODFW, CI1JIR, and the Department itself, which are 
aimed at rehabilitating the Umatilla River and restoring the anadromous fish runs. 

WRD's failure to enforce water law applicable to the basin is not limited to allowing 
illegal sale and transfer of WID's conserved water. It bas failed to enforce the rate and 
duty of water throughout the basin. BOR has documented that several districts use 
water in quantities that exceed the established duty of water. 2' Water used in excess of 
the duty of water is illegal use. The quantity of such use throughout the basin is 
probably significant. So long as such excess use from the Umatilla continues, the 
streamflow will be reduced accordingly. Such reductions either must be replaced at 

22 Th.e connection between irrigating more land and adverse impacts on streamflow 
and the fishery is clear to BOR, which admits in the 1989 BOR Summary: "Resolution 
of project water delivery outside the district boundaries on the Umatilla Project could 
result in additional water to be used for fishery purposes." (Attachment 63, Summary). 

23 The WRD's duty to enforce the water laws is set out in general terms in ORS 
540.045( 1 ), which states: 

Each watermaster shall: (a) regulate the distribution of water among the 
various users of water from any natural surface or ground water supply in 
accordance with the user's existing water rights of record in the office of 
the Water Resources Director. 

2
' For example, in the "Review of Umatilla Project Operations• the BOR finds, "A 

discrepancy between SID's (Stanfield Irrigation District) assessed acreage (10,000 acres) 
and that reported in the crop program and crop census reports (about 6,000 acres) is 
primarily attributable to lands served outside the district. • and "The acreage associated 
with the supplemental water rights for the WID appear to be in excess of need when 
compared with the acreage within the authorized boundary." (Attachment 64). 
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public expense, ruch as through the Umatilla Basin Project, or the river and the fishery 
resource (and the interests they serve) will suffer further adverse affect. 

Finally, although it may not be categorized as an illegal action, the WRD Director's 
approval. in 1984, of the Prior/Brown permits to appropriate from the Umatilla deserves 
mention as a most puzzling action at a critic:al time. The Director authorized a 
significant new withdrawal from the river during regular and out-of-season months, 
including months of critic:al flow. The approval was made over the objections of federal 
and state fishery agencies, and over the formal protests of the Tnbes and other 
irrigators. Although even WRD staff joined in the requests for referral of the decision 
to the WPRB, the Director approved ·the new use with no public hearing on whether the 
use would be in the public interest. Coming as it did in the middle of the Umatilla 
Project Feasibility study, and amidst a chorus of objections, the Director's undocumented 
determination that no substantial public interest issue was at stake in the application and 
that no public hearing was warranted would seem indefensible at best. His approval of 
these diversion rights became one more overappropriation of the resource, the costs of 
which must now be bom by the public at large, whether through public subsidy of 
remedial action through an expanded Umatilla Basin Project or by further deterioration 
of the river and fishery resource. 
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MAKING A WRONG THING RIGHT: 
Ending the "spread" of Reclamation project water 

by Reed D. Benson 
and Kimberley I . Priestley 

WaterWatch of Oregon 

In the Pacific Northwest, especiaily east of the Cascade Range, water is a limited and 
precious resource. Diversions of water for out-of-stream uses regularly dry up certain reaches 
of many rivers and streams. Such diversions provide water for municipalities, for industrial 
users, and for farmers who irrigate millions of acres in Idaho, Oregon and Washington. They 
also harm fish and wildlife (including threatened and endangered salmon stocks), impair 
recreational uses, and degrade water quality in affected waterways. 

Water law is primarily state law, and all the Western states regulate water use under 
some form of the Prior Appropriation Doctrine. 1 Federal law also governs much of this water 
use, however, because the Bureau of Reclamation has developed irrigation projects and facilities 
throughout the West. 2 The Bureau of Reclamation (Reclamation or the Bureau) supplies water 
to irrigators under various types of contracts. Irrigators with Bureau contracts must use water 
in accordance with those contracts, federal reclamation laws, and water rights obtained under 
state law. 

Contracts, reclamation laws and water rights all impose requirements and restrictions on 
water use. For example, they require that water be used for a certain purpose, and limit the 
quantity that may•be diverted. Tl\ey also limit the~ of use, often by specifying the lands 
on which water may be applied. 

These restrictions are often violated. Throughout the West, federal water is being used 
to irrigate lands that have no legal right to receive it. Irrigators who apply water to these lands 
violate their contracts with Reclamation, and may also break federal or state law. These 

'Under the Prior Appropriation Doctrine, a person acquires a legal nght to use water by 
diverting it from its natural course and putting it to "beneficial use. • The older a water right, 
the higher its priority. When water is scarce, users with senior rights get all the available water. 
and none is left for those with junior rights, or for instream uses. ~I. Sax, R. Abrams and 
B. Thompson, Legal Control of Water Resources. at 137-8 (2d ed. 1991). 

2"The program managed by Reclamation delivers irrigation water to approximately 137,000 
landholders through contracts with 585 water districts. These water users farm over 10 million 
acres in the 17 Western States that are served by Reclamation. • U.S. Bureau of Reclamation, 
The Reclamation Reform Act of 1982 Annual Report to the Congress, at 11 (February 1991). 

· This program has been developed under the authority of various federal reclamation laws, 
codified at 43 U.S.C. § 371 ~-
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irrigators are engaged in "water spreading.· 

Reclamation has known for many years that water spreading is a significant problem, 
especially in the Pacific Northwest. For the most part, however, the Bureau has done little or 
nothing to uncover water spreading, let alone stop it. Reclamation can only guess at the full 
extent of water spreading across the West--certainly several hundred thousand acres, perhaps a 
lot more.3 

Today, water spreading is receiving unprecedented attention both outside and inside the 
federal government. As stocks of salmonid fishes continue to decline, due in part to insufficient 
flows in the Columbia and Snake Rivers and their tributaries, environmentalists contend that 
eliminating water spreading could improve flows.• Native American tribes argue that illegal 
water use further impairs their unmet treaty rights.' The draft recovery plan for the threatened 
and endangered Snake River salmon urges Reclamation to take action on illegal water use, 
including water spreading. 4 The Inspector General of the U.S. Interior Department is 
investigating water spreading, and is expected to issue a report in the summer of 1994.7 

Irrigators view water spreading quite differently. They argue that unauthorized lands are 
often irrigated with water that has been • saved • as a result of legitimate conservation measures. 
Many irrigators claim to have relied in good faith on the approval, or at least the acquiescence, 
of Bureau of Reclamation officials. And they warn of severe economic effects if currently 
irrigated lands lose their water supply.' · 

The existence and history of water spreading, as explained in this article, certainly reflect 
the Bureau's institutional attitude. Over its history, the Bureau has cared more about building 
dams and satisfying irrigators than it has about protecting the environment or the interests of 

3s= inflll, "How large is the water spreading problem?" . 

•s=, ~:.g., letter from WaterWatch of Oregon to Dan Beard, Commissioner of Reclamation, 
December 17, 1993. 

'Water Spreading Policy, Confederated Tribes of the Umatilla Indian Reservation, March 
2, 1994. 

4Draft Snake River Salmon Recovery Plan Recommendations, prepared for peer review by 
the Snake River Salmon Recovery Team, October 1993, p. VTII-9. 

7Remarks of Terry Lynott, U.S. Bureau of Reclamation, at a meeting of the Bureau's Water 
Spreading Task Force in Boise, Idaho, April 13, 1994. 

twater Spreadin& a "Sleeping Giant", Capital Press (Salem, Oregon), February 4, 1994, at 
22, col. S. 
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U.S. taxpayers.' Reclamation provided cheap water but failed to enforce legal requirements, 
which led to widespread unauthorized water use (and, in some cases, insufficient payments) by 
irrigators who came to expect a pliant Bureau. Now it must clean up the resulting mess. 

Today, Reclamation is belatedly coming to grips with water spreading. In doing so .• it 
will need to comply with federal environmental and reclamation laws, as well as state water 
laws. The Bureau will also have some discretion to set policy, and it will face many difficult 
choices because of the conflicting demands on scarce Western water. Reclamation must address 
endangered species concerns, protect tribal trust assets, and respond to environmentalists who 
seek water for long-neglected instream values. At the same time, it must consider the interests 
of irrigators, local communities and others who rely on federal water. 

This article examines what water spreading is, how it came about and how the Bureau 
has dealt with it thus far. It then identifies and briefly discusses some of the tough issues of law 
and policy that Reclamation will face in responding to water spreading. 

I. A WATER SPREADING PRIMER AND BRIEF HISTORY 

A Wbat js water spreadjn~? 

Water spreading is the use of federal water on lands not authorized by the Bureau for 
such use. 1° Federal water is water developed under a federal irrigation project, 11 or diverted · 
or delivered through federally built facilities. 12 Lands may be unauthorized to receive water 
because of ( 1) provisions of the legislation authorizing the federal project, (2) provisions of the 
water user's contract with the Bureau, (3) the requirement that lands be classified by the Bureau 
as irrigable, or (4) requirements of state water law. The application of federal water contrary 
to one or more of these restrictions is water spreading. 

Reclamation projects are authorized by acts of Congress. Project authorizing legislation 
may restrict water use in a number of ways. It may confine water use to lands in a certain 

'For a lengthy and critical history of the Bureau and the Reclamation program, .s= M. 
Reisner, Cadillac Desert (1986). 

1~eclamation defines water spreading as "the unauthorized use of federally developed 
project water or facilities on lands not previously approved by Reclamation for such use. • U.S. 
Bureau of Reclamation, "Water Spreading" (unpublished and undated material handed out at a 
meeting of the Water Spreading Task Force in Portland, Oregon, March 3, 1994). 

1143 u.s.c. § 37l(d). 

12Some irrigators have repayment contracts with the Bureau because they use federally-built 
facilities to divert or deliver their water, even though it is not "project water•. 
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location13
, or may impose a total limit on irrigated acreage14

• Users who spread water may 
violate these restrictions; applying water to excessive acreage may be the most egregious type 
of water spreading. Authorizing legislation may also provide water only for irrigation 
purposes, u so that use of water by cities or industries would be contrary to law. Reclamation 
has acknowledged that unauthorized municipal and industrial (M&I) use meets its definition of 
"water spreading. "16 

Reclamation contracts17 impose additional limits on where water may be applied. Most 
repayment contracts provide for delivery of water within an irrigation district, and nearly all of 
these contracts contain a provision much like the following: "While this contract is in effect, 
no change shall be made in the distric:!t; either by inclusion or exclusion of lands, except with 
the consent of the [U.S. Interior] Secretary evidenced in writing. "18 Some also specify an 

13~, ~. Act of August 6, 1956, 70 Stat. 1059 (providing water for approximately ten 
thousand acres of land in Blaine County, Idaho). 

"Project authorizing legislation typically lists, as one purpose of the project, the irrigation 
of an approximate acreage. ~. ~. Act of May ·28, 1970, Pub. L. 91-270, 84 Stat. 273 
(authorizing the Merlin Division of the Rogue River Basin Project, Oregon for irrigation of 
approximately 9300 acres). 

u~. ll..&... Act of September 16, 1959, Pub. L. 86-276, 73 Stat. 561. 

16Remarks of Walt Fite, Assistant Regional Director, Pacific Northwest Region, at a meeting 
of the Bureau' s Water Spreading Task Force in Portland, Oregon (May 25, 1994). This article 
focuses on agricultural water spreading, but unauthorized M&I use is a major concern in many 
areas. ~ letter. from Rep. Peter A. DeFazio to Daniel P. Beard, Commissioner of Reclamation 
(October 12, 1993); Idaho Rivers United Position Paper on Bureau of Reclamation Water 
Spreading, May 16, 1994. 

17Reclamation officials say that the Bureau supplies water under two main typeS of contracts: 
water service contracts, under which Reclamation provides water to users on a pay-as-you-go 
basis; and repayment contracts, under which. water users regularly pay the Bureau a specified 
portion of the cost of building, maintaining and operating project f2cilities. Repayment contracts 
predominate in the Bureau's Pacific Northwest Region. Repayment contracts may obligate the 
Bureau to deliver a certain quantity of water (if available) to the user, or they may reserve for 
the user a certain amount of space in a project reservoir. Remarks of Max Van Den Berg, U.S. 
Bureau of Reclamation, at a meeting of the Bureau's Water Spreading Task Force in Portland, 
Oregon, March 3, 1994. 

11Id. ~. ~. repayment contract of the Arnold Irrigation District, Deschutes Project, 
Oregon, 1948 (paragraph 30). These provisions sometimes prohibit "substantial" changes in the 
district without the consent of the Secretary. s=, ~. Repayment contract of the Baker Valley 
Irrigation District, Baker Project, Oregon, 1965 (paragraph 32). 
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irrigable acreage on which repayment is calculated,19 or contain specific provisions on "excess" 
lands:zo and land classification.11 Other contracts contain specific limits on service to "new" 
lands. n Finally, some explicitly prohibit districts from selling or transferring water under the 
contract for use on lands outside the district.» Water spreading may violate these and other 
contract strictures. 

Federal law also requires that land receiving federal project water be classified as 
• irrigable. "24 Essentially, Reclamation must assess project lands to ensure that they i:an be 
productively and profitably irrigated over the long term.25 In addition, since 1986, 
Reclamation's land classification review· must include an assessment of the potential for toxic 
or saline seepage from the irrigation of lands being classified.16 Lands outside project 
boundaries, or outside of a contracting irrigation district, are generally unclassified. Even inside 
these boundaries, lands may be receiving water even though they are classified as 
"unirrigable" .27 Irrigation of these lands is water spreading.21 

19Scl:, ~. repayment contract of the West Extension Irrigation Distric.:, :Jmatilla Project, 
Oregon, 1954 (paragraph 11). 

~eclamation law imposes limits on the amount of land which a single owner can have 
irrigated with project water. To the extent that an owner has more land than these limits allow, 
she has "excess lands. • The Reclamation Reform Act of 1982 rewrote the law on excess lands. 
43 u.s.c. § 390aa ~-

21s=, ~. Repayment contract of Baker Valley Irrigation District, Baker Project, Oregon, 
1965 (paragraph 15 on classification, paragraph 22 on excess lands). 

ns.=, ~. Contract of Island Irrigation Company, Minidoka and Palisades Projects, Idaho, 
1952 (paragraph 28). 

ns=, ~. repayment contract of the Westland Irrigation District, Umatilla Project, Oregon, 
1949 (paragraph 32). 

l4This legal requirement dates back to the Fact Finders Act of 1924, Ch. 4, 43 Stat. 672. 
Other statutes providing for land classification include the Reclamation Project Act of 1939, 53 
Stat. 1187, and the Reclamation Reform Act of 1982, 96 Stat. 1265. Report of the Task Force 
on I.and Oassifjcation and Eauiya!ency, U.S. Bureau of Reclamation, 1983, pp. 3-4. 

2543 usc § 462. 

2643 U.S.C. § 390a, as amended by Pub. L. 99-294, 100 Stat. 426 (1986). 

27'Ibese lands may have been classified many years ago, and the 'classification is based on 
conditions existing at that time. Thus, if a certain field was itrigated using gravity flows, a high 
spot in the center of the field might be classified unirrigable. Other lands might be deemed 
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Spreading water may also violate state law if water is applied to lands without water 
rights.19 Some users have moved water without the benefit of either a state water right or the 
required approval of the Bureau. 30 Others have the water rights needed for their land, either 
because they transferred existing rights or obtained new ones, but have never sought or received 
Reclamation's consent. ll 

State legislatures in the Northwest have attempted to legalize, on favorable terms, many 
past changes in irrigation water use that otherwise would violate state law. Oregon has allowed 
districts to seek "remapping, • so that a district's water right will reflect its actual-rather than 
legally authorized-use of water.11 In Idaho's massive Snake River Basin Adjudication (SRBA), 
statutes provide for retroactive approval of certain unauthorized changes which have already 

unirrigable because, at the time of classification, they had steep slopes, drainage problems, etc. 
As explained below, such lands have often come under irrigation because of changes in irrigation 
technology or "improvements• to the land. 

21A recent House Appropriations Committee report, however, attempts to exclude from the 
definition of "water spreading" the irrigation of certain lands in Washington's Columbia Basin 
Project which are not classified as irrigable. H. Rep. No. 533, 103d Cong., 2d Sess. 61 (1994). 
Congressman George Miller, Chairman of the House Natural Resources Committee, attacked 
this language in a statement on the House floor on June 14, 1994. [CITE TO 
CONGRESSIONAL RECORD.] 

29 Applying water in violation of federal contracts may also violate ~ law. Oregon, for 
example, requires irrigation districts to comply with their Bureau contracts. Or. Rev. Stat. § 
545.062(4). . 

~r from Dennis B. Underwood, then Commissioner of Reclamation, to Congressman 
George Miller (April 1, 1992), page 4. 

310ther changes in water use may result in violations of state law, even though they are not 
·water spreading" . In some river basins, irrigated farms are giving way to housing 
developments. The water formerly used to grow crops on these lands, however, has sometimes 
been shifted to other farms which are already receiving a full supply of irrigation water. The 
result may be excessive water use on the remaining farms. Idaho Rivers United has dubbed this 
practice "water stacking. • Water stacking may violate state laws such as those prohibiting the 
waste of water,£.&., Or. Rev. Stat.§ 540.nO. 

llJ)istrict remapping petitions are to be approved if the district meets certain procedural 
requirements, and· if the changes in the petition will not injure existing water rights. In addition, 
if federal approval is required for the proposed changes-as it would be if a disqict's reclamation 
contract required Bureau approval before the district could change its boundaries-the federal 
approval must be given before the state will finally approve the petition. Or. Rev. Stat. § 
541.32S ~· (as revised 1993). 
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occurred. 33 

B. How has Water spreading developed? 

To put it simply and broadly, water spreading has happened because irrigators have 
applied water to lands not authorized to receive it, and Reclamation has not enforced the 
requirements of federal statutes and contracts. Each individual case of water spreading, 
however, has its own cause(s). A recent Commissioner of Reclamation described some of the 
practices that have resulted in water spreading: 

Frequently, projects formulated for gravity flood irrigation from open unlined ditches 
have been converted over time to lined ditches, pipe laterals, and water-saving sprinkler 
technologies. Thus, conserved water becomes available to serve additional lands on the 
fringes of the project or within project and district boundaries. The application of such 
conserved water and uncontrolled waste water to ineligible lands is sometimes a. 
knowledgeable, willful violation of Stated [sic] water rights, project authorizations, and 
water service or repayment contracts. 34 

In other cases, water has been spread to lands classified as unirrigable which are adjacent to or 
surrounded by irrigable land. 3s 

Many irrigators place the entire blame on the Bureau. Some claim to have made changes 
in reliance on the approval, or at least the knowing acquiescence, of Bureau officials. They also 
argue that, until recently, the Bureau had no established process for considering requests to 

33Idaho Code §§ 1425, 1426 (1994). These sections replaced former Idaho Code sectiom: 
1416A and 1416, respectively, which were held unconstitutionally vague. In re SRBA, Case 
No. 39576 (Fifth Judicial District Court, Idaho) (Memorandum Decision and Order on Basin.·· 
Wide Issue No. 1, February 4, 1994). 

34Letter from Dennis B. Underwood, then Commissioner of Reclamation, to Congressmllll 
George Miller (April 1, 1992), page 4. 

3sFormer Reclamation Commissioner Underwood described how these "unirrigable" lands 
came to be irrigated: "[L]and originally classified as nonirrigable (class 6) may be surrounded 
by irrigable land or occupy a comer or side of a field. l..and classification included economi<: 
criteria, and lao~ may be classified as class 6 because of the cost of developing such lands 
exceeds limits definined in economic studies at the time of project authorization. Such class 6 
lands can often be made productive over time because a water user has the means to slowly, but 
persistently, develop the land into a productive resource. Activities such as leveling, removing 
rocks, installing drains (surface or subsurface) can be too expensive for a water user to 
accomplish initially, but are often accomplished over time. • Ill. 
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expand irrigation district boundaries.36 These criticisms ring somewhat hollow, since water 
users certainly benefited from Reclamation's failure to enforce the law. 

C, How large js the water iij2reading problem? 

The Bureau first attempted to quantify the water spreading problem in 1983, during a 
review of its backlog of land classification work. A report noted that some unclassified lands 
"have been irrigated either through water service contracting procedures, or through spreading 
of water delivered for service to irrigable lands onto adjoining or nearby tracts of unclassified 
(nonproject) lands. •:n The report estimated that 662,000 acres of such lands were receiving 
water Westwide. The Pacific Northwest Region reported two-thirds of this acreage. The Mid­
Pacific and Upper Missouri Regions each reported about 100,000 acres, while the other four 
regions reported less than ten thousand acres each.38 The report made no attempt to explain 
such dramatic inter-regional differences. The report estimated that nearly four million acres of 
land Westwide needed some classification work.39 

Eleven years after that report, Reclamation seems to have made little progress in 
determining where, and how much, water spreading has occurred. 40 In the recent words of a 
Bureau official, "The numbers in those reports are very, very questionable ... . We really 
don't know what the extent of the problem is. "41 

This lack of information on water spreading persists even though Reclamation has broad 
statutory authority to require water users to keep and submit records. Under the Reclamation 

36Changes to Irrigation Districts Looming, Hermiston, Ore. Herald, November 16, 1993, 
at 1, col. 3. 

:nReport of the Task Force on Land Classification and Equivalency,~. pp. 10-11. 

31Id., appended material. Since that report, Reclamation has consolidated its seven regions 
into five. The Great Plains Region now includes the former Upper Missouri, Lower Missouri 
and Southwest regions. 

3~. 

"''t may be, however, that the Bureau knows more about water spreading than it has cared 
to admit. A 1985 "Blue Envelope" (confidential) memo from a Reclamation official in Denver 
challenged the notion that the Bureau doesn't know which districts have spread water. "While 
lam sure that this is sometimes the case (particularly in situations where acreages are small), 
I feel that the major instances . . • are not unknown_ to either the districts ·nor to ourselves. • 
Memorandum from Richard Piper to Ineligible Lands Task Group Chairman (January 10, 1985). 

41Remarks of Max Van Den Berg, Bureau of Reclamation, to a meeting of the Bureau's 
Water Spreading Task Force, Portland, Oregon, March 3, 1994. 
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Refonn Act of 1982 (RRA), the Bureau can require such recordkeeping and reporting as it 
"deems reasonably necessary to implement ... Federal reclamation law ... 1 Reclamation, 
however, has not used this authority to gain information on water spreading.43 

I 

D, Why js water mreadin& problematic? 

As described above, water spreading violates federal contracts, federal statutes, state 
water law, or some colnbination of the three. It is not simply a legal problem, however. It also 
may harm both the rpublic fisc and the environment. 

1. Repa~ problems. By applying water to unauthorized lands, water users may 
pay less money to !he Bureau than they rightly owe. Reclamation repayment contracts require 
water users to repay the federal government's costs of construction, operations and maintenance 
in regular install.t#ents. Since the 1939 Reclamation Project Act, the amount of these 
installments has been tied to water users' ability to pay.44 Many repayment contracts 
specifically tie these annual installments to a particular irrigated acreage within the contracting 
district. 45 Where users apply water to additional lands without the Bureau's approval, their 
payments may be smaller than !hey should be. If the Bureau were to approve irrigation of new 
lands, it could change the basis of repayment so as to increase the annual installments and reduce 
the amount lost to the govemntent on zero-interest loans.46 . 

4143 U.S.C. § 390zz. Reclamation's reporting regulations are codified at 43 CFR § 426.10. 

41 
• It was originally thought that the certification and reporting requirements of the 

Reclamation Refonn Act would provide sufficient documentation to [identify] ineligible lands 
. . . . However, upon review of the returned RRA forms it became apparent that the the 
infonnation provided by the districts will not quantify the problem nor will it provide a basis for 
corrective action. At best the forms only serve as an indicator of some districts which have had 
changes in irrigation acreages. • Ineligible Lands Task Force [Bureau of Reclamation], Report 
on Data Available and Data Requirements for Analysis of the Ineligible Lands Issue, February 
4, 1985, p. l. 

4453 Stat. 1187, Sec. 1; 43 USC§ 485 ~ 

45s= Repayment contract of Vale Oregon Irrigation District, 1949 (paragraph 13). 

~ere Reclamation amends repayment contracts to allow deliveries to out-of4strict lands. 
it could also increase returns to the federal treasury by raising the amount charged for all water 
used by the district. This approach would be consistent with the Reclamation Refonn Act, the 
provisions of which apply to all contracts made or amended after the RRA's enactment. 43 
U.S.C. § 390cx:(a). Districts faced with this prospect, however, may choose to stop irrigating 
these lands rather than have their existing Bureau contracts ameuded. 
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Reclamation has recognized that it is losing money because of water spreading,., but 
it has never estimated the extent of the loss. Reclamation official Phillip Doe, however, offered 
a ballpark figure in 1992 during his whistle-blowing testimony before a Congressional 
subcommittee: 

If we may assume that 1,000,000 acres are receiving water illegally because of the lack 
of a proper contract, then we can also come, through other calculations, to some 
approximation of the dollar value of the abuse. For instance, assume that each acre, on 
average, carries a water duty or need of 3 acre-feet and that the water, on average, 
carries a price tag of $5 per acrC:.foot. Under these assumptions, the American public 
is losing SIS million a year in iecoverable costs, all as a result of the deliberate dithering 
of the managing federal agency. 41 

2. Environmental problems. Water spreading also raises two distinct environmental 
problems. The first relates to the effect of individual cases of water spreading. An irrigator 
who spreads water may alter the quantity, quality and timing of return flows to the detriment 
of local streams and rivers. The second problem arises from the cumulative effects of water 
spreading on the rivers and streams of the West. Federal water is being used illegally to irrigate 
at least hundreds of thousands of acres Westwide, at a time when many rivers and streams have 
too little water to support instream uses adequately. If this unlawfully used water could be kept 
instream, Western rivers would have better fish and wildlife habitat, recreational opportunities, 
and water quality. · 

Individual cases of water spreading may harm the environment by diminishing the 
quantity of irrigation return flows."' If an irrigator takes measures that reduce her seepage 

47 A 1985 Bureau task force report lists four "incentives for taking positive action to address 
the 'water spreading' issues, • one of which is: 

Potential for Gain of Additional Revenue-Where water conservation measures have led 
to acceptable application of water to additional lands, reformulation and reauthorization 
of projects could bring about a reallocation of costs to the additional land that would 
either accelerate repayment or reduce subsidies to the irrigation function through contract 
renegotiation. 

Ineligible Lands Task Force, mm1 at 3. 

"Examine the Undermining of an Effective Cjvil Service: Hearing before the Subcommittee 
on the Civil Service of tbe Committee on Post Office apd Civil Service. House of 
Representatives. 102d Cong., 2d sess. 171 (1992). 

•'When water is diverted from a river or stream for irrigation, not all is consumed by" the 
crop. Water leaks out of unlined irrigation canals and seeps below the root zone of irrigated 
fields. Water "lost" to seepage actually returns to ground water, and often returns to the river 

10 



420 

losses, and then uses the water saved to irrigate more land, her consumption will increase and 
return flows will decrease. If she moves water from lands near a river to lands much more 
distant, return flows to the river could be diminished or significantly delayed. 

The use of water on unauthorized lands also may contribute to impaired water quality. 
Irrigation has created water quality problems in many parts of the West because return flows 
carry salts, heavy metals and · other contaminants.lO When the Bureau classifies a parcel of 
land, it determines whether irrigation of that parcel will cause such problems. 51 Thus, when 
an irrigator spreads water to ·unclassified lands, she increases the risk that return flows from 
those lands will adversely affect surface and ground water quality. 

The major environmental controversy over water spreading, however, involves its 
cumulative effects on the rivers of the West. Federal water is being used illegally on vast areas 
of land at a time when many salmonid fish stocks are sliding toward extinction in the Northwest, 
due in part to low flows in rivers and streams. 52 Recognizing this, the draft recovery plan for 
the threatened and endangered Snake River salmon stocks recommended: "The [Bureau] should 
correct undocumented or illegal water diversions in the Snake River Basin. This should include 
an investigation of unauthorized uses of water such as 'water spreading'. "53 

While the Snake River salmon have received the most attention, fish stocks throughout 
the Northwest have been destroyed or decimated. s. Insufficient streamflows are at least 
partially responsible in many areas. Under these circumstances, environmentalists have caTh:d 

or stream from which it was diverted. The amount of time needed for seepage losses to return 
to the river is a function of several factors, such as distance and soil type. 

~is proble~ received national attention in the 1980s when large numbers of dying and 
deformed waterfowl were discovered at the Kesterson National Wildlife Refuge in California. 
The birds were victims of toxic selenium leached from irrigated fields. The Kesterson tragedy, 
however, is only one example of the water quality problems resulting from irrigation in the 
West. S= D. Worster, Rivers of Emnire, at 317-324 (1985). 

1143 u.s.c. § 390a. 

5lnte Northwest Power Planning Council has called for an additional one million acre-feet 
of water to aid ·salmon migration in the Snake, and recommended better enforcement of water 
rights as one means of providing flows. Strategy for Salmon, Volume I, at 21 and 38 (1992). 

13Draft Snake River Salmon Recovery Plan Rccgmmeus!ations, prepared for peer review by 
Snake River Salmon Recovery Team, October 1993, p. Vlll-9. 

s.S= Nelson, Williams and Lichatowich, Pacific Salmon at the Crossroa4s· Stocks at Rislc 
from Caljfomja Orqon Idaho and Washington, Fisheries, VoL 16, No.2, March-Apri11991, 
at 4. 
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on the Bureau to respond to water spreading in a way that benefits streamflows, fish, and other 
public values in rivers.ss 

E. A Case Study: Water spreading and strearoflows in the Umatilla River Basin 

The conflict between water spreading and instream water needs is being played out in the 
Umatilla River Basin in northeastern Oregon. Low flows and fish passage problems in the 
Umatilla due largely to irrigation diversions have virtually wiped out fonnerly abundant stocks 
of salmon and steelhead. The State of Oregon has recognized that improved streamflows are 
needed if the fish are to be restored. 56 

The Confederated Tribes of the Umatilla Indian Reservation have reserved fishing rights 
under their 1855 treaty with the United States.57 Early in the 20th century, however, the 
Bureau built the Umatilla Project to provide irrigation water to local farmlands, and the fish soon 
disappeared. In 1988, Congress authorized the Umatilla Basin Project, an exchange which 
utilizes Columbia River water to restore flows needed to fulfill the treaty fishing rights of the 
Confederated Tribes while preserving the local agricultural base. sa 

Four irrigation districts have contracts with the Bureau under the Umatilla Project, and 
they have spread water to approximately 17,000 acres of land outside their boundaries. 59 These 

ss~. Idaho Rivers United Position Paper on Bureau of Reclamation Water Spreading, 
May 16, 1994; Waterspreading - Tentative Framework for Solutions, American Rivers 
Northwest Regional Office, May 23, 1994; Memorandum from WaterWatch of Oregon to Walt 
Fite, Bureau of Reclamation, May 16, 1994 (all these documents were delivered at a meeting 
of the Bureau's Water Spreading Task Force in Portland, Oregon, May 25, 1994); letter from 
Karen Garrison (Natural Resources Defense Council) to John W. Keys m, Regional Director, 
Bureau of Reclamation, November 30, 1993. · 

56"Low stream flows are the chief limiting factor to salmonid production. Low streamflows 
impede and block fish migration, increase water temperatures, and contribute to reduced habitat 
and competition from wann water fish species. • Oregon Water Resources Commission, ~ 
Water Plan, June 24, 1988, Umatilla Basin Section, p. 19. 

s7Treaty with the Walla Walla, Cayuse and Umatilla Tribes, June 9, 1855, 12 Stat. 945. 

numatilla Basin Project Act, Pub. L. No. 1()()-557, Tllle II, 102 Stat. 2791 (1988). The 
environmental impact statement for this project explains the conditions that made it necessary; 
including the conflict between the Tribes' treaty rights and irrigation water use under the 
Umatilla Project. U.S. Bureau of Reclamation, "Umatilla Basin Project, Oregon, Planning 
Report," at 2-3, February 12, 1988. 

5'Bureau of Reclamation, Pacific Northwest Region, "Proposed Boundary Changes for the 
Umatilla Project, Oregon• (scoping meeting announcement), November 1993. 
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districts have now asked Reclamation to approve changes to their boundaries to reflect their 
actual water use, which would effectively legalize their current water spreading. As of this 
writing, the Bureau is at the "scoping" stage of analyzing the districts' request under the 
National Environmental Policy Act.60 But the National Marine Fisheries Service-the agency 
with primary responsibility for anadromous fish--has already talcen a dim view of the proposal: 

We are concerned that the action proposed in the scoping document will: 1) authorize 
present potentially illegal water use in the basin; 2) encourage additional water 
withdrawal from the Umatilla that does not legally exist at present; 3) preclude the 
Umatilla project from achieving its Congressionally mandated purpose; 4) preclude the 
project from meeting the Umatilla Tribal anadromous fish restoration expectations; and 
5) set an unacceptable precedent for dealing with the over-allocation of water resources. 
In short, we believe that this apparent after-the-fact authorization of potentially illegal 
water use is extremely inappropriate. 61 

Water spreading has created intense controversy in the Umatilla Basin. The Confederated 
Tribes, irrigators, environmentalists, local business interests, and several government agencies 
have played important roles. Some issues have been settled through negotiations, while others 
have landed in court. Most are unresolved and are likely to remain so for years. 62 

F What has Reclamation done about water spreading? 

As explained above, Reclamation recognized in a 1983 report that federal water was 
being spread to over 660,000 acres Westwide. For unexplained reasons, however, the report 
stated that classification work on these lands would be a low priority, and would not be 
completed within five years. 63 

' 
Reclamation then formed an informal "Ineligible Lands Task Force• led by the Pacific 

Northwest Region. This group issued a brief report in 1985, primarily emphasizing the need. 
to collect more and better information on water spreading before proceeding to solve the 

6040 CFR § 1501.7. 

61Letter from Merritt E. Tuttle to John Keys (December 1993), page 2. 

61 A full history of the Umatilla Basin controversy is not possible in this article. The issues 
have been well chronicled in the Pendleton East Oregonian. Relevant stories from that 
newspaper include "Seeking a water rights truce, • November 15, 1993, at 1; "Farmers fear loss 
of water, • November 24, 1993, at 1; "Tribes wary of 'water spreading'", December 6, 1993, 
at 1; "Tribes take irrigators to task over water issues, • January 17, 1994, at 3; "Compromise 
urged in water dispute," April 7, 1994, at 1; "'No saints' found in water dispute, !.add says," 
May 20, 1994, at 3. 

63Report of the Task Force on Land Classification and Equivalency, .wml at 10-11 (1983). 
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problem. 64 The report also identified "incentives for taking positive action to address the 
'water spreading' issues, "65 options for solving the problem,66 and constraints to implementing 
these options. 61 Later that year. Reclamation opted to dissolve the task force and delegate the 
water spreading problem to the regional offices. "Because of the complexity and magnitude of 
the problem," wrote Acting Commissioner Robert Olson, "we are taking a long-range approach 
to resolution. "61 

Long range, indeed. Today, Reclamation can claim only limited progress in addressing 
a few scattered cases of water use on ineligible lands. 69 It has issued guidelines for processing 
water users' requests to approve new lands for irrigation; these guidelines set forth requirements 
for compliance with NEPA and othet federallaws.10 Reclamation is now processing its first 
expansion proposal (that of the Umatilla Basin irrigation districts) under these guidelines. But 
the Bureau's water spreading problem--conservatively estimated at two-thirds of a million acres 
in 1983--has not yet been dented. 

64Ineligible Lands Task Force, .sJ~m, p. 1. 

65nte four listed "incentives" were: (1) "compliance with reclamation law"; (2) "potential 
for gain of additional revenue"; (3) "reduce the likelihood of legal action"; and (4) 
"establishment of defensible water rights and firm water supplies". .Id., p. 3. 

~e listed "solution options to the ineligible lands problem• were: (1) "bring ineligible 
lands under existing contracts without opening contract provisions for the old lands"; (2) "obtain 
legislation giving . authority to legitimatize lands. . . . •; (3) "take no action or only selected 
action"; (4) "take, legal steps to eliminate water service"; (5) "write water service contracts to 
cover the ineligible lands"; and (6) "advise districts of the problem and defer resolution to 
them•. Id., p. 8. 

67The report identified the following factors as limiting Reclamation's options: (1) •current 
policy requires opening up existing repayment contracts if the service area is expanded"; (2) 
"congressional authorization usually limits service to a specific number of acres in a specific 
location"; (3) "state water right considerations could be very difficult"; and (4) •conflicting 
demands for water (fish and wildlife, NEPA, power, etc.) could preclude legitimatizing the use 
of the water for irrigation. • !!1., pp. 8-9. 

61Memorandum from Acting Commissioner Robert Olson to seven Reclamation regional 
directors, May 17, 1985. 

"Letter from Dennis B. Underwood to Congressman George Miller,~· 

10"Guidelines for Processing Requests for Inclusions, Exclusions, Water Transfers and 
Related Actions, • Bureau of Reclamation, Pacific Northwest Region, Boise, Idaho, March 15, 
1993. 
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Reclamation now seems determined to act. It has assembled a new task force in the 
Pacific Northwest to provide public input on how to approach water spreading.71 The Water 
Spreading Task Force includes representatives of environmental groups, irrigation interests, 
Native American Tribes and state governments, as well as Reclamation officials. Reclamation 
Commissioner Daniel P. Beard spoke to the task force in its first meeting, and asked the group 
for its input on how to address the concerns of the various interest groups. He made it clear, 
however, that Reclamation would end water spreading. "You should know that there is no doubt 
. . . that we have to comply with the law, that we will comply with the law, and that we will 
solve this problem one way or the other. "72 

II. RESPONDING TO "WATER SPREADING-LEGAL ISSUES 

It will be extremely difficult for the Bureau to craft a satisfactory solution to water 
spreading. Part of the challenge is that Western water issues tend to be highly contentious and 
polarized-perhaps even more so than, say, grazing or mining. Beyond the politics, however, 
Reclamation will need to resolve some genuinely tough legal questions if its response to water 
spreading is to benefit Western streamflows. 

Many of these legal issues have never been decided. The Bureau has no regulations 
regarding water spreading or contract enforcement. In addition, since contract enforcement 
seems to have been a low priority for most of Reclamation's history, little directly relevant case 
law exists. Thus, while Reclamation statutes73 and cases74 give the Bureau considerable 
authority and latitude, tho:y provide few definitive answers to the legal questions surrounding 
water spreading. 

These questions would be simpler (though still not easy) if Reclamation only had to 
choose between shutting off illegal water use or allowing such use to continue. Stopping all 
deliveries to unauthorized lands would obviously end water spreading. But that action would 
not, by itself, do much to restore streamflows. Many Western rivers are already 
overappropriated, with current users not getting all the water they want. If deliveries to 
unauthorized lands are stopped, irrigators with Reclamation contracts may simply apply more 
water to those lands eligible to receive it. If these irrigators' diversions are reduced, others may 

71"Task Force on Unauthorized Use of Water to Meet, • United States Department of the 
Interior News Release, February 4, 1994. 

ncommissioner Beard's Remarks to the Water Spreading Task Force Meeting (conference 
call), February 8, 1994, p. 3. 

73S=, ~. 43 U.S.C. 373; 43 U.S.C. § 390ww(c). 

74S= United States y. Oujncy=ColuJDbia Basin Jrription District, 649 F. Supp. 487.(E.D. 
Wash. 1986); Madm Jrrjption District y Hancock, 985 F.2d 1397 (9th Cir. 1993); lU....v. 
AlPine Land and Reservoir Co., 887 F.2d 2fr7, 212 (9th Cir. 1989). 
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take the water for irrigation, either under new Reclamation contracts (issued to those who would 
like to get project water now, but can't) or under existing state-law water rights. Thus, stopping 
water spreading-unless further changes are made-may merely scramble irrigation patterns, 
leaving rivers as dry as ever. 

If the Bureau seeks to translate water spreading into streamflow restoration, it must take 
at least four distinct steps. First, it must terminate existing unauthorized deliveries-that is, it 
must end the status quo. Second, it must assume control of water that has been illegally used. 
Third, it must designate all or part of that water for instream uses. Finally, it must take steps 
to protect instream water from diversion· for out-<>f-stream uses. Questions exist as to whether 
Reclamation can and should take these -actions. 

A. Can the Bureau stop exjstin& water soreadin&? 

As noted, water spreading arises when irrigators violate the terms of their water 
allocation contracts with the Bureau, fail to adhere to requirements of federal statutes, and/or 
violate state law. As the federal agency in charge of the federal reclamation program, the 
Bureau has the responsibility to enforce contractual and legal requirements. 75 

Reclamation's chronic failure to take this responsibility seriously has left it with a major 
water spreading problem, and will complicate its attempts to solve that problem. The Bureau 
has no regulations applicable to water spreading, having chosen in 1985 to approach the problem 
on a case-by-case basis. 76 In addition, little reported precedent exists to clarify the Bureau's 
contract enforcement authorities and remedies. Nonetheless, Reclamation does seem to have 
options for stopping water spreading. 

First, the Bureau could promulgate regulations regarding use of water on unauthorized 
lands. The Secretary has clear statutory authority •to perform any and all acts and to make such 
rules and regulations as may be necessary and proper for the purpose of carrying out the 
provisions of [the Reclamation) Act into full force and effect. "77 In addition, most reclamation 

75~ Ye!len v Hickel, 352 F. Supp. 1300, 1317-18 (D. D.C. 1972), reversed on other 
&rmmdS, 559 F.2d 509 (9th Cir. 1977). 

7hThe unique character of the situations of which we have knowledge supports the case-by­
case approach, and suggests that generalized guideline development would be time consuming 
and an inefficient use .of resources. • Memorandum from Acting Commissioner Robert Olson 
to Regional Directors, May 17, 1985, page 2. 

77 43 USC§ 373. S&a~m. 43 U.S.C. § 390ww(c). 
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contracts recognize the Bureau's authority to adopt regulations. 71 Thus, Reclamation may 
establish and enforce regulations which apply even to contracts that predate those regulations. 79 

The Bureau could clarify several issues by writing regulations to address water spreading. 

Second, the Bureau could simply direct its contractors to stop illegal deliveries. The 
Bureau sucessfully took such an action in 1993, when it ordered a Umatilla Basin irrigation 
district to cease delivering water to another district that did not have a Bureau contract for the 
water. 80 

Third, since water users are violating their federal contracts, Reclamation could resort 
to remedies for contract breach. One obvious remedy would be the cessation of water deliveries 
to unauthorized lands. In one reported case, certain Washington irrigation districts conceded 
that Reclamation could require them to withhold water deliveries to users who failed to comply 
with legal requirements. 11 

As noted, many irrigators claim to have spread water in reliance upon the assurances (or 

71~, ~. repayment contract of the Vail Oregon Irrigation District, Vail Project, Oregon, 
1949 (paragraph 47: "The Secretary reserves the right, as far as the purport thereof may be 
consistent with the provisions of this contract, to make rules and regulations, and to add to and 
modify them, as may be deemed necessary to carry out the true intent and meaning of the taw 
and of this contract . . . . ") 

~eclamation promulgated regulations in 1983 requiring water users to report certain 
information. 43 C.F.R. § 426.10. These regulations were upheld as a valid exercise of the 
Bureau's authority under both the 1982 Reclamation Reform Act and the 1902 Reclamation Act. 
United States y. Oujncy-Columbia lrri&ation District, 649 F. Supp. 487 (E.D. Wash 1986). 

10 Letter from John W. Keys ill to William I. Porfily, Westland Irrigation District, July 16, 
1993. 

31The districts argued that certain regulations were invalid or were inapplicable to them 
because of their contracts with the Bureau. The districts, however, 

conceded that if the court found that the Secretary had the authority to issue the 
regulations and that the regulations were enforceable under the contracts, the district 
would be obliged not to supply water to offending individuals. [The districts' counsel] 
further stated, however, that if the court so ruled, the districts would attempt to give 
notice and hold a hearing prior to terminating any delivery. In light of the severe 
consequenCes of depriving irrigation water in the arid land of Eastern Washington, the 
court notes that such an approach is desirable and encourages governmental cooperation 
in that procedure. 

United States y. Oujncy-Columbja Basjn Irrh@tion District. 649 F. Supp. at 492. 

17 



427 

at least the acquiescence) of Bureau officials. Thus, they may raise a variety of defenses against 
the Bureau in the nature of estoppel. The cases make it clear, however, that Reclamation will 
rarely be bound by its past inaction and erroneous statements of the law. In a case involving 
the 160-acre limitation of Reclamation law, the Ninth Circuit held that the limitation remained 
applicable despite both a legal opinion and Bureau practice to the contrary: 

It is true that, in practice, the Department of the Interior did not enforce the 160-acre 
limitation on lands in the Imperial Irrigation District. This inaction was based at first 
upon the Wilbur letter which was itself an informal opinion that is legally incorrect and 
that does not even deal with the reclamation statute at issue in this case. Sometime 
thereafter, the Department of the Interior abandoned justifying its inaction on the analysis 
contained in the Wilbur letter but instead decided against nonenforcement of the 160-acre 
limitation because it had not been enforced before. Inaction based on previous inaction 
cannot be elevated into an administrative determination to which the courts should defer. 

United States y. Imoerial lrri&ation District, 559 F.2d 509, 540 (9th Cir. 1977), reversed on 
other grounds, Bryant v. Yellen, 447 U.S. 352 (1980). ~. Peterson y U.S Department 
of Interior, 899 F.2d 799, 810-13 (9th Cir. 1990), cert denied, 498 U.S. 1003 (1990); ~ 
~. 352 F. Supp. 1300 (S.D. Cal. 1972), yacated on other &munds, 559 F.2d 509 (9th 
Cir. 1977). 

The Bureau seems to have the authority to stop water use on ineligible lands, but the 
water may remain in the hands of those who spread it. Thus, the next step in restoring 
streamflows is for Reclamation to gain control of illegally used water. 

B Can the Bureau secure control oyer megally Used water? 

Curbing water delivery to unauthorized lands is only the. first step in getting water 
instream. The Bureau must also identify the amount of water illegally spread and gain control 
of it. Irrigators, however, may claim a continuing right to the water. 

In the Umatilla Basin controversy, Reclamation has stated that irrigators have no right 
to continue receiving water which they have spread. • [I]n the Bureau's view, the districts have 
no right to rely on continued use of ... water which the districts have used in violation of their 
contracts with Reclamation . . . . "11 At this point, however, the Bureau has taken no action 
regarding the water spread by the U rnatilla districts. 

Here again, Reclamation could clarify its authority, and its process, for gaining control 
of illegally used water by promulgating regulations. Such regulations might specify that a 

11s= Letter from John W. Keys ill, Regional Director, Bureau of Reclamation to Don 
Sampson, Chairman, Confederated Tribes of tlie Umatilla Indian Reservation, and four irrigation 
district board chairmen, May 25, 1994. 
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contractor who uses project water on unauthorized lands may not continue to receive the quantity 
of water so applied. Reclamation may base such a measure on its power to set terms and 
conditions for the use of project water. 83 As the courts have recognized, even when the 
government has entered into a contract, it retains its sovereign authority unless surrendered in 
unmistakable terms. 34 As noted, the Secretary is authorized to perform any and all acts and 
to make such rules and regulations as may be necessary and proper to carry out reclamation 
!aw. 8s 

Moreover, the Bureau may resort to its remedies for breach of contract. Scant case law 
exists regarding the Bureau's remedies ·for breach of water supply contracts. In one case, 
irrigation districts acknowledged that the Bureau could order them to cease deliveries to water 
users who did not comply with Reclamation regulations. 86 In a case involving the sale of 
excess lands under the Reclamation Reform Act, a dissenting judge suggested that the 
government might have several options if the districts breached their contracts: "[O]ne could 
argue that the Secretary could sell the excess lands himself, or stop delivering water, or even, 
perhaps, refuse to deliver water unless a higher price was paid. "17 Presumably, Reclamation 
could pursue any common law remedy for contract breach, including rescission. 

In addition, irrigators may agree to cede control over illegally used water under certain 
circumstances. Umatilla Basin irrigators have sought temporary Bureau contracts to allow them 
to irrigate lands outside their boundaries, but they have been asked to waive their contract rights 

83 As the Ninth Circuit has recognized, project water 

would not exist but for the fact that it has been developed by the United States. It is not 
there for the taking (by the landowner subject to state law), but for the giving by the 
United States. The terms upon which it can be put to use, and the manner in which 
rights to continued use can be acquired, are for the United States to fix. If such rights 
are subject to becoming vested beyond the power of the United States to take without 
compensation, such vesting can only occur on terms fixed by the United States. 

Israel v Morton, 549 F.2d 128, 132-33 (9th Cir. 1977). ~.Kittitas Reclamation District 
y. Sunnyside Vallev Irrigation District, 626 F.2d 95 (9th Cir. 1980), cert. denied, 449 U.S. 
1079 (1981). 

34Petersou y. U.S. Department of the Interior, 899 F.2d at 807, and cases cited therein. 

8l43 usc § 373. 

"United States y Ouincy-Columbja Basin Irrigation District, 649 F. Supp. 487 (E.D. Wash. 
1986). 

17Barcellos and Wolfsen y. Westlauds Water District, 899 F.2d 814, 829 (9th Cir. 1990), 
cert. denied, 498 U.S. 998 (1990) (Fernandez, J., dissenting). 
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to illegally used water as one condition of receiving those contracts." Reclamation has stated 
that "it is appropriate for the Districts to assign custody to Reclamation for all Federal project 
water that is delivered to out-of-boundary lands for the period from now until completion of the 
NEPA process on the boundary expansion request and issuance of a Record of Decision (ROD) 
by the Regional Director. "19 In May of 1994, the Umatilla districts agreed in principle to such 
an assignment. 90 Thus, some water users may agree to cede control over spread water as a 
condition of boundary expansion, or if Reclamation would otherwise seek contract rescission or 
money damages for past water spreading. 

Finally, the Bureau might assert "that illegally spread water has been forfeited. Some 
Bureau contracts stipulate that if waier is not used within a certain period of years, it is 
forfeited. 91 Thus, the Bureau may argue that water use in violation of contract provisions is 
tantamount to nonuse, and that the contractor has therefore forfeited this "unused" water. 

If the Bureau is able to gain control of illegally spread water, it would then need to 
reallocate the secured water from irrigation to instream uses in order to ensure instream benefits. 

C. Once secured can the Bureau reallocate water to instream uses? 

In general, water from a reclamation project must be used for purposes listed in the 
legislation authorizing that particular project. Older legislation tends to limit uses of 
Reclamation project water to irrigation, hydropower and flood control. In recent yeai-s, 
however, Congress has authorized many projects for fish and wildlife purposes. In the newer 
projects, this language is part of the original authorizing legislation. 92 For the older projects, 
Congress is reauthorizing projects on an individual basis to include uses such as fish and 

"The water spreading policy of the Confederated Tribes of the Umatilla Indian Reservation, 
~ note 5, calls on the Bureau to "take custody of all the water which has been used 
illegally. • 

""Letter from John W . Keys ill to Don Sampson and Thomas G. Myrum, April 15, 1994, 
page 2. 

90Jrrigatjon District Tribes Reach Water Agreement, Pendleton East Oregonian, May 3, 
1994, at 3. More recently, the Bureau has stated that an assignment is unnecessary because the 
districts have no right to rely on continued deliveries of spread water. Letter from Keys to 
Sampson~. May 25, 1994, SJillii. 

91~, ~. repayment contract of the Stanfield Irrigation District, Umatilla Project, Oregon, 
1950 (paragraph lO(e): "[S]hould the District fail to use any portion of said water for a pc:riod 
of three (3) consecutive years ... the United States may provide for permanent delivery to 
others of the unused water in event of such nonuse .... "). 

92~, ~. Reclamation Project Authorization Act of 1972, Pub; L. 92-514, 86 Stat. 964. 
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wildlife. 93 Congress could facilitate the allocation of water to instream uses through legislation 
establishing fish and wildlife purposes for all Bureau projects. 

The Bureau may have trouble reallocating water from agricultural purposes for instream 
uses on federal projects not authorized for fish and wildlife or recreation. Such reallocation may 
be necessary, however, to comply with other requirements of federal law. The Endangered 
Species Act, the Northwest Power Act and the federal government' s Native American trust 
responsibility are three such requirements. 94 

The Endangered Species Act (ESA) places an affirmative duty upon the Bureau to protect 
listed species by mandating that feder.il agencies "use ... all methods which are necessary to 
bring any endangered ... or threatened species to the point at which • the protections of the Act 
"are no longer necessary. "9.1 The ESA grants authority to issue regulations to provide for 
conservation and prohibit the taking of listed species. 96 It further mandates that federal 
agencies shall develop and implement recovery plans. 97 These mandates may require the 
Bureau to make water available instream where needed for the survival of listed species. 91 The 
Bureau has recognized this responsibility in operating the Stampede Dam and Reservoir for 
endangered fish in Pyramid Lake, rather than selling the stored water for municipal and 
industrial uses. The Ninth Circuit held that "the ESA supports the Secretary's decision to give 
priority to the fish until such time as they no longer need ESA 's protection. "99 Given the 
growing number of aquatic species that are being listed throughout the West, the ESA will 

93S«, ~.Reclamation Authorization Act of 1975, Title I (reauthorizing the Polecat Bench 
area of the Pick-Sloan Project), Pub. L. 94-228, 90 Stat. 205. 

940ther potentially applicable statutes include the Fish and Wildlife Coordination Act (15 
USC § 661 et seq.) and the Clean Water Act (33 USC§ 1251 et seq.). In addition, the public 
trust doctrine may affect decisions regarding the allocation of federal water. The public trust 
doctrine mandates that the state has an affinnative duty to take the public trust into account in 
the planning and allocation of water resources, and to protect public trust n:Soun:es. While this 
doctrine has thus far applied only to state allocation of water resources, the doctrine may also 
apply to water use decisions of the federal government. See cenerally, Wilkinson, The Public 
Trust Doctrine jn Public Land I.aw, 14 U.C.D. L. Rev. 269 (1980). 

,,~ 16 U.S.C. § 1536(a)(1)-(2), 1532(3). 

9616 USCA § 1533(d), § 1538(a)(l)(B). 

9716 USCA § 1533(f). 

11116 USC § 1636 (a)(2) (1988). 

99Caaon-Truckee Water Con:seryancy District y, Clark, 741 F .2d 257,262 (9th Cir. 1984), 
cen denied, 470 u.s. 1083 (1985). 
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increasingly dictate the use of federal water. 

The Northwest Power Act100 affects Reclamation projects which generate hydropower 
in the Pacific Northwest. The Bureau must operate and manage these projects 

consistent with the purposes of this Act and other applicable laws, to adequately protect, 
mitigate, and enhance fish and wildlife, including related spawning grounds and habitat, 
affected by such projects or facilities in a manner that provides equitable treatment for 
such fish and wildlife with the other purposes for which such system and facilities are 
managed and operated. 

16 U.S.C. § 839b(h)(ll)(A). Reclamation also must take into account the program adopted by 
the Northwest Power Planning Council in managing and operating these projects. 101 

The federal .government also has an afflllllative responsibility to protect the trust assets 
of Native Americans. 102 The Bureau, specifically, has a Indian Trust Asset Policy which 
requires that Reclamation carry out its activities in a manner which protects Indian Trust Assets 
and avoids adverse impacts.un This trust responsibility may .obligate the Bureau to reallocate 
water instream to protect the aquatic resources Native Americans depend upon .for cultural, 
spiritual, and economic survival. 101 Because the Bureau's Trust Asset Policy is new and 
untested, however, its effects are uncertain. 

The Bureau can expect legal challenges if it attempts to reallocate water from traditional 
uses to instream uses, but it may defend such actions on several grounds. First, Reclamation 

1~e Act's full name is the Pacific Northwest Electric Power Planning and Conservation 
Act. 16 U.S.C. § 839 ~ 

101 16 U.S.C. § 839b(h)(ll)(A)(ii). The Northwest Power Planning Council published its 
Strategy for Salmon in October 1992. 

102 Trust assets include, among others: fish, mammals, birds, reptiles and amphibians, 
insects, plants, water quality and quantity, water rights, fishing sites, access to hunting and 
gathering areas, and cultural resources. Letter from Confederated Tribes of the Umatilla Indian 
Reservation to Rusty Schuster, Bureau of Reclamation on Reclamation Reform Act 
Environmental Impact Statement Scoping, February 14, 1994 at page 4. 

ICO U.S. Bureau of Reclamation National Environmental Policy Act (NEPA) Handbook: 
Procedures to Implement Indian Trust Asset Policy, November 29, 1993. 

101Federa1 courts recognized the Bureau's tribal trust responsibility in the dispute over water 
from the Stampede Reservoir. Carson-Truckee Water Conservancy District y Watt. 549 F. 
Supp. 704, 712-13 (D. Nev. 1982); Carson-Truckee Water Conseryancy District y Qark, 741 
F .2d 257, 260 n. 1 (9th Cir. 1984), cert denjed, 470 U.S. 1083 (1985). 
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has the power to fix the tenns for the use of project water01 , as well as "wide discretion . . 
. over water management under the 1902 Reclamation Act. "1116 Second, most Bureau contracts 
specifically provide that the U.S. will be held harmless for any water shortage arising from 
"prior or superior claims• or "other causes, "107 and this contract language may insulate the 
Bureau where it reallocates water instream to satisfy ESA requirements or other legal mandates. 
Third, the federal government-even where it has entered into a contract-retains its sovereign 
power "unless surrendered in unmistakable tenns, • and federal contracts must be construed so 
as to avoid foreclosing the exercise of sovereign authority. 101 

State law may inhibit Bureau efforts to reallocate water for instream uses. Bureau 
projects must have state water rights, 109 and these rights limit the purposes for which water 
may be stored and used. At present, few projects can be expected to have the water rights 
needed to provide water instream. Reclamation will generally need to seek state approval to 
store and release water for instream purposes, 110 which could pose a major obstacle in many 
Western states. 

Even if the Bureau succeeds in reallocating spread water, it still must provide legal 
protection for that water against out-of-stream diversions. However, state laws may inhibit 
protection of federal water for instream uses. 

D. Can the Bureau Ieea!ly Protect jnstream flows once they are so deshmated? 

State laws governing the establishment and protection of instream flows may pose the 
greatest barrier to the Bureau. With few exceptions, state law governs the distribution and 
allocation of water resources, including the protection of instream flows. The Bureau must 
comply with both the form and substance of state water law unless it conflicts with 

105Israel y. Morton, 549 F.2d 128, 132-33 (9th Cir. 1977). Sl:ulm. Kittitas Reclamation 
District v Sunnyside Va!ey Irrintion District, 626 F.2d 95 (9th Cir. 1980). 

1~estlands Witer District v US Peoartment of the Interior, 805 F. Supp. 1503, 1507 
(E.D. Cal. 1992). The court based this statement on 43 U.S.C. § 373, which gives the 
Secretary power to "perform any and all acts• necessary and proper for carrying out 
Reclamation Jaw. 

107S=, c.&.. Repayment contract of the Arnold Irrigation District, Deschutes Project, 
Oregon, paragraph 22 (1948). 

101Peterson y. U.S Department of the Interior, 899 F .2d at 807, and cases cited therein; 
Madera Irrigation District v Hancock, 985 F.2d 1397, 1401 (9th Cir. 1993). 

109Ca]jfornja v. United SJ:atel!, 438 U.S. 645 (1978). 

110Some Ninth Circuit cases, however, have questioned whether Reclamation needs to 
comply with state laws governing dam operations-"the opening of dam gates for the release of 
water"-as opposed to laws relating to the impoundment and distribution of water. NRPC y. 
13nw!m, 791 F. Supp. 1425, 1433 (E.D. Cal. 1992), citing U.S. y. Ca]jfomja Water 
Resources Control Board, 694 F.2d 1171 (9th Cir. 1982). 
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Congressional directives. 111 State laws generally take a restrictive view of the purposes for 
which instream flows may be established.112 Thus, state laws may limit the Bureau's ability 
to make water available instream. 

The federal government has been granted an instream flow water right not associated with 
a diversion of water in only three states--Nevada, Arizona, and Alaska.m In most or all 
Western states, the state government plays the key role in establishing and protecting instream 
rights. 114 Thus, while the Bureau may be able to use federal water to establish instream flows, 
state cooperation may be crucial. 

Here again, the ESA could mandate instream flows which state law might not otherwise 
provide. The ESA has been held to requi.ie limits on water withdrawals to protect listed species, 
even in the absence of state agency action. 11

' Moreover, while the Act calls for federal 
cooperation with state and local water resource agencies to resolve endangered species concerns, 
the ESA does not give way to state water rights. 116 Thus, where listed species need water to 
survive, the ESA may mandate reallocation and protection of federal water for instream purposes 
despite limiting provisions of federal and state law. 

In sum, it seems that new regulations may be the Bureau's best choice in responding to 
water spreading. They could clarify the Bureau's authority and its process for halting deliveries 
to unauthorized lands, for gaining control of illegany used water, and for reallocating and 
protecting water for instream uses. Such regulations would provide opportunities for public 
involvement in both the formulation and implementation of the Bureau's water spreading policy. 
In addition, regulations would ensure a measure of consistency in the Bureau's response tO a. 
Westwide problem. While regulations might not resolve every water spreading issue­
particularly those involving state law-they could go a long way towards answering a number 
of unsettled legal questions. 

111Caljfomia v. United States, 438 U.S. 645 (1978). 

m Lawrence J. MacDonnell, Teresa A. Rice, The Federal Role jn In-Place Water Protection 
in Instream Flow Protection in the West, Natural Resources Law Center, University of Colorado 
School of Law (1993) at 5-17. 

m ls1 at 5-17. 

1141s1. at 1-4 to 1-7. 

msjerra Club y Interior Department. 36 E.R.C. 1533 (W.D. Tell. 1993). The court 
ordered the State of Texas and the Interior Department to take action to protect listed species 
jeopardized by water withdrawals from the Edwards Aquifer. 

116 See generally, Michael C. Blumm, Unconventional Watm: The Ouiet Revolution in 
Federal and Tribal Mjnjmum Streamflows, 19 Ecology Law Quarterly 445, 465-466 (1992); 
citing United States v Glenn-Colusa Irrieation Djst., 788 F.Supp. 1126, 1134 (E.D. Call992) 
(§ 153l(c)(2)) "does not require, however, that state water rights should prevail over the 
restrictions set forth in the [ESA). Such an interpretation would render the [ESA] a nullity.") 
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ID. RESPONDING TO WATER SPREADING-POUCY CONSIDERATIONS 

A. Alternative awroaches to water soreadjn~ 

Even if Reclamation had unfettered discretion in addressing water spreading, it 
nonetheless would face difficult policy choices. The Bureau must balance the competing 
interests of several constituencies in seeking water spreading solutions. Reclamation • s traditional 
clientele, irrigated agriculture, would like to resolve legal problems in a way that preserves the 
status quo as much as possible.117 U.S. taxpayers--a constituency that the Bureau has long 
ignored--would benefit from increased payments to the Treasury by those who have spread 
project water. Tribes and environmentalists now have the Bureau's ear for the first time, and 
they seek reallocation of illegally used water for instream purposes. 111 

If Reclamation were to cut off all existing deliveries of water to unauthorized lands, but 
take no further action, none of these interests would be satisfied. Irrigated acreage would 
shrink, no additional revenue would flow to the Treasury, and environmental benefits would be 
uncertain. This option might meet legal requirements, but it would produce few winners. 

For this reason, environmentalists have argued for an approach which would allow water 
spreading to be legalized under certain conditions, but would also provide for instream flows and 
for greater payments to the Treasury. 119 Such an approach would face several obstacles, but 
it could provide benefits for many parties interested in water spreading. 

WaterWatch of Oregon, one of the environmental groups represented on the Water 
Spreading Task Force,120 has suggested that Reclamation address water spreading under the 
following principles: 121 

A. Water spreading is illegal arrd cQlllUJt continue. Reclamation must determine where 
ineligible lands are receiving water under federal contracts. It then must notify all water 
spreaders that the practice is illegal and that they must cease deliveries to ineligible lands by a 

m~ "The Issue of Water Spreading-Prepared by Agricultural Representatives of the Water 
Spreading Task Force, • delivered at a meeting of the Task Force in Portland, Oregon, May 25, 
1994. 

111~ Confederated Tribes of the Umatilla Indian Reservation Water Spreading Policy, 
March 2, 1994; Idaho Rivers United Position Paper on Bureau of Reclamation Water Spreading, 
May 16, 1994. 

119~ Memorandum from W~tterWatch of Oregon to Walt Fite, Bureau of Reclamation, May 
16, 1994; "Waterspreading - Tentative Framework for Solutions, • American Rivers Northwest 
Regional Office. Both documents were delivered at a meeting of the Water Spreading Task 
Force in Portland, Oregon, May 25, 1994. 

1Z0See aboye, "What has Reclamation done about water spreading?" 

121Memorandum from WaterWatch of Oregon to Walt Fite, Bureau of Reclamation, May 16, 
1994. 
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date certain unless . the Bureau approves these lands for irrigation. Reclamation must receive a 
formal expansion request before it can consider approving new lands for irrigation. The Bureau 
should also impose controls, such as periodic contract audits, to prevent future water spreading. 

B. Reclamation must assess environmental impacts before approving new lands for 
irrigation. Reclamation must comply with NEPA in considering expansion requests, and must 
seek input from all affected interests and meet all requirements for public notice and 
participation. All expansion requests require at least an Environmental Assessment, and major 
requests (those exceeding a few thousand acres) will need a full Environmental Impact 
Statement. The entity requesting expansion must provide all funding for the necessary 
environmental studies. No request in a river basin may be approved until Reclamation has 
considered the cumulative impacts of water spreading in that basin. 

C. Reclamation must determine the amount of historic illegal water use. Reclamation must 
determine the amount of water which has been diverted annually for application on ineligible 
lands. That quantity of water may no longer be diverted under the Reclamation contract, even 
for use on eligible lands. Thus, a person who violated a Reclamation contract by water 
spreading loses his right to take as much water as he illegally applied. 

D. Reclamation should reallocate illegally used water to benefit the public. Reclamation 
should reallocate illegally used water where it has authority to do so. Where flows are 
insufficient to support public values in a natural waterway, Reclamation should reallocate 
illegally used water diverted from that waterway to the extent necessary to provide sufficient 
.strearnflows. Public values include fish and wildlife (including threatened and endangeted 
species) habitat, water quality and recreation. Reclamation must take all actions necessary under 
federal and state law to ensure that water reallocated for public values is legally protected 
instream. illegally used water may be reallocated for out-of-stream uses only iflegally protected 
instream flows are sufficient to support public values. In reallocating water among competing 
out-of-stream uses, Reclamation should maximize public benefits. 

E. Reclamation may approve new lairds for irrigation under certain conditions. Reclamation 
may approve requests to irrigate new lands under a contract, but total diversions under the 
amended contract must not exceed historic diversions for use on eligible lands. In addition, any 
adverse environmental impacts of a change must be fully mitigated. Reclamation should 
condition approvals on the implementation of specific water conservation measures by the 
requesting person. Reclamation must adjust repayment obligations to reflect the irrigation of 
new lands. Finally, water may be applied only to lands with state-law water rights. 

B. Soecjfic wHey jssues relatin& to water soreadin& 

Even after Reclamation decides on a general approach to water spreading, it will need 
to resolve a large. number of policy issues. A detailed discussion of these issues is beyond the 
scope of this article. The following list, however, should give the reader some idea of the 
variety and difficulty of the policy questions the Bureau must answer. 

• Should Reclamation seek damages or other compensation from districts that choose 
simply to stop illegal deliveries rather dum pursuing boundary expansion? An irrigation 
district which has delivered water to unauthorized lands may opt to terminate such 
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deliveries rather than seek Bureau approval to irrigate those lands. The Bureau has 
established a process for dealing with a boundary expansion requests122, but has not yet 
said what it will do regarding past water spreading by a district that has come into 
compliance with its contract. If Reclamation chooses to ignore past water spreading 
while creating significant disincentives for districts to seek approval of service to 
previously unauthorized lands, 123 it could encourage districts to terminate service to 
unauthorized lands and increase the likelihood that formerly irrigated lands will lose their 
water supply. 

• Should Reclanuuion allow inlerim water deliveries to ineligible lands while it considers 
a request to approve irrigation 071 those lands? This issue has created controversy in 
Oregon's Umatilla River Basil)., where four irrigation districts requested approval for 
boundary expansion in 1993 (see above). As of this writing, the question is unresolved. 

• Should Reclanuuion consider wenuating circumstances, such as past statemenls by 
Bureau officials purponing to condone delivery of water to ineligible lands, in responding 
ro ·individual cases of water spreading? Many irrigators claim to have applied water to 
ineligible lands after relying on the assurances of Bureau officials. While these 
assurances are not likely to be legally binding, they may affect Reclamation's treatment 
of individual water spreaders. 

• If Reclanuuion has discretion to reallocate illegally used water to dijferenl uses or users, 
whar criteria should it use in deCiding whether and how to reallocate? Reclamation must 
consider a variety · of legal, environmental and economic factors in determining the 
disposition of illegally used water. It also must decide whether certain types of water 
spreading-such as those which violate only the land classification requirement--should 
be treated differently from the others. 

• If federal or state law prevents federal water from being legally protected instream, can 
streamflows be restored in other ways? As explained above, the laws of many Western 
states may prevent the Bureau from acquiring instream flow rights. If state governments 
and other interested parties are interested in cooperating, however, creative solutions 
should be feasible. 

• What should be done to mitigate the economic impacts of stopping water spreading? 
Irrigators and local communities are concerned about the economic effects of terminating 
irrigation of ineligible lands. Reclamation should consider whether its response to water 
spreading can be "phased in • , thereby reducing some economic dislocation. 

122Bureau of Reclamation, Pacific Northwest Region, Guidelines for Processing Reauests for 
Inclusions Exclusions. Water Transfers and Related Actions, March 15, 1993. 

123Districts may be discouraged by the cost of environmental reviews required by NEPA, and 
by the prospect of having their existing contracts revised. Such contract revisions might allow 
irrigation of formerly unauthorized lands, but increase repayment obligations for all district 
lands. 
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• What rypes of measures slwuld be required to mitigate the environmt!ntal impacts of 
approving an expansion request? If Reclamation approves water users' requests to 
approve ineligible lands for irrigation, it should ensure that these approvals do not further 
impair stream flows. In the Umatilla Basin, all the interested parties agreed that the 
Bureau would "approve no boundary expansion that would cause a net adverse effect on 
flows needed for the [Umatilla River salmonid] fishery .•• ,. 

• What repayment obligations should apply to past water spreading and future boundary 
expansions? The Bureau has recognized that it loses money when water is applied to 
unauthorized lands. If Reclamation approves a district's request to serve those lands, it 
may seek increased payments from th·at district, even for the irrigation of lands which 
have always been authorized . . .In addition, Reclamation may choose to pursue back 
payments for past illegal water use. 

CONCLUSION 

The Bureau of Reclamation is finally turning its attention to the long-neglected issue of 
water spreading, but it faces a daunting task. Reclamation lacks good information on where, 
and how much, water spreading is occurring throughout the West. In addition, the Bureau's 
authority to stop existing water spreading, to take. control of illegally used water, and to 
reallocate and protect that water in stream is not as clear as it should be. Finally, the Bureau 
must resolve many difficult. policy issues if its approach to water spreading is to succeed. 

The Bureau's response to water spreading has major implications for all users of Western 
water, and for Reclamation itself. The modem Bureau is struggling to adopt a more balanced 
approach to water resources, and has stated that it "will facilitate changes from current to new 
uses of water in accordance with state law when such changes increase benefits to society and 
the environment. ••:tS In addressing water spreading, Reclamation can attempt to preserve the 
status quo and protect its traditional constituencies. On the other hand, the Bureau may seek to 
provide more water for instream uses and greater returns for taxpayers. The choices it makes 
will indicate whether the Bureau is ready to manage the waters of the West in the public interest . 

• ,.Memorandum of Agreement (Bureau of Reclamation), paragraph 3, February 27, 1992. 

1~s statement is the first "organizational principle" listed in the "Blueprint for Reform, • 
U.S. Bureau of Reclamation, November 1, 1993, p. l. 
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EAST COLUMBIA BASIN IRRIGATION DISTRICT 
55 North 8th 
P.O. BoxE 

OlHELLO, WASHINGTON 99344 

The Honorable George Miller, Chairman 
House Natural Resources Committee 
United States House of Representatives 
Washington, D.C. 20515 

Attn: Mr. Steve Lanich 
FAX (202) 225-3509 

Dear Mr. Chairman: 

June 7, 1994 

Phone 509 488 9671 
Fax 509 488 6433 

It is our understanding that your Committee will be holding 
a hearing on the issue of water spreading on federal reclamation 
projects on July 19, 1994. The three Columbia Basin Irrigation 
Districts - East, South and Quincy request the opportunity to 
speak at this hearing. 

The majority of the information we wish to present to your 
committee relates to the incidental irrigation of class 6, right­
or-way and other unclassified lands within established farm unit, 
development block and district boundaries within the Columbia 
Basin Project. This is a complicated issue and can't adequately 
be explained in a letter but it can be generally stated that most 
of this incidental irrigation has resulted from improved 
technology and management of both on-farm irrigation systems and 
Project conveyance facilities. Because of this modernization, 
the geometry of pre-project land classification maps and farm 
unit layouts often doesn't fit present conditions. This 
situation is not unique to the Columbia Basin Project. 

Many of the water spreading solutions being proposed by USBR 
and other interest groups include requirements to return to those 
original farm layouts. The incidental irrigation of these lands 
has not changed the conditions that caused their original 
inferior classification but to now ban such irrigation may 
eliminate the use of modern irrigation technology such as center 
pivot sprinklers on many Columbia Basin farms and could set back 
already achieved water conservation improvements. 
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we think this information would be valuable to your 
Committee's study of the water spreading issue. If granted the 
opportunity to speak, we'd appreciate a 10-15 minute time period, 
if possible, because the information is best presented using a 
few maps and aerial photos. We'd also like the opportunity for 
all three districts to share in this presentation. The 
presentation will also include some graphical and statistical 
data demonstrating the water conservation benefits being achieved 
because of this modernization. 

Thank you for your consideration. 

sincerely, 

&LF:d:::-
Secretary-Manager 

RLE:rp 

cc: Pat Ormsby - Speaker Foley's Office 
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Westlands Water District 
3130 No<1tl Frt1110 SlrMI, P.O. Box eoM, FIMIIO, Cllilomil93703-eo58, (209) 224-ISZI, FAX: (209) 224-1!5110 

MEMORANDUM 

FROM: 

Fred Hatfield DATE: June 29, 1994 

,_ """"' """"' ~- """"" ....... 
TO: 

SUBJECT: Lands Within Wcs!lands WBier District Outside the State Permitted Place of Use 

'I'bis is to follow up on our discussion with respect to, and your request for additiocal 

information concerning, the 47,000 acre& of land within Wes!lands Water District which are a portion of 

the lands subject to a pendi111 State Water Resource.t Control Board (SWRCB) plate of use permit request. 

Hopefully, this will clarify the siwatioo for you, as well as othm who may be interested. 

At the outset, it is important to distinguish between the authorized service area under federal 

Reclamation law and the place of use permitted under state law. With respect to the authorized service 

area of the Central Valley Project (CVP) under federal law, the ~ Judgment <Barce!lO§ and 

Wolfsen. Inc .. et a!., vs. Westlands Water Disttict et aL and Westlands Water District. et a! .. vs. Unjted 

States of America, eta! .. (Nos. CV-79-106-EDP and CV-F-81-245-EDP, respectively, in the United States 

District Court of the Eastern District of California) states that all of Westlands Water Disttict is within 

the authorized service area of the CVP. (Attached is a copy of relevant portions of the Judgment with 

respect to that issue.) The Bureau of Reclamation's delivecy of water to this area prior to and after the 

Judgment indicates its understandin1 that those lands are within the authorized service area. This is 

consistent with the Interior Solicitor's Opinion No. M-36901 (Supp. 1). dated 1une 17, 1986, which 

concludes that the matter of the overall siu. of the federal San Luis Unit service area (including 

We.•tland•) did not involve a purely legal Ql~eAtion ; rather r.he C:nngre~• IICCnrclerl reJO>nn•hle administrative 

discretion to the Secretacy of the Interior with regard to thi.o issue. Accordilllly, the Solicitor rescinded 

a contrary !978 opinion. 

Board of Oirectora: C.A. Dingle Prtsldent • Kendall W. Gardner VIce Pre31dent • Aoea Borba, Jr. • Frattk Coelho, Jr. 
llonaJd Covine • Oaniol D. Enotobore • Thoma R Hurlbull • JIJTIOS f Scnmled8181 • Loula 8. Souza • General Manager: Jerold R. Bulcholl 
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Turning to the issue of the place of use permitted by the SWRCB, Bureau repreBeDtadves 

have indicated that for many years the Department of the Interior had concluded that compliance with !be 

place of use requirements of the applicable state law was not required because the federal law with respect 

to the authorized place of use was controlling. However, In 1978, in Callfomja vs. Unit;d States, 438 

U.S. 645 (1978), the United Statea Supreme Court, in a caso dealin1 with the New Melones unit of the 

CVP, stated that the SWRCB could impoae ~erms and conditions on water riJhts permits issued to the 

United Statea, so 1001 as !bose terms and conditions were not inconsistent with the Congressional 

authorization of the CVP. Tbc Bureau of Reclamation ultimately concluded that under Section 8 of !be 

Reclamation Act of 1902 concerning the United States' conformity with state law pertaining to the control, 

appropriation. use, or distribution of water, it should ask the SWRCB to cooform its permitled place of 

use for the CVP to the federally authorized service area. psnicularly !bose areas, such as the 47,000 acres 

of land within Westlands, wbich have historically received water from the Project 

In 198S the Bureau of Reclamation filed an Application for Consolidated/Expanded Place of 

Use with !be SWRCB. The Application requests that tho CVP permits be revised to include within the 

place of use those areas of the Project within !he authorized service area under federal law. Parenthically, 

it should be noted that this application covers numerous blocks of land totalling about 310,000 acres 

throughout the CVP wbict. is within !he federally authorized service area of !he CVP, but is technically 

outside of the authorized place of use under state law. The 47,000 acres within Westlands is a pan of 

that total acreage. 

It is my understanding that because of concerns with · respect to the scope of the 

environincntal documentation required for approval of the Application and funding questions, it took a few 

years to get the environmental review process off the sround, so to speak. However, I now understand 

that the engineering and environmental consultina firm of CH2M Hill, which is doing the environmental 

documentation for the Bureau of Reclamation. but under the direc:tion of the SWRCB. should have !be 

environmental work completed by the end of this year. 

I've been advised that it is the Bureau of Reclamation's intent to resolve this issue as soon 

as pncticable so that the permitted place of u.te undc:r state law is compatible wilh the authorized service 
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documentation is complete and the State Board reviews the matla' it will, in all likelihood, approve the 

expansion of the Applica!ion for ConaolidatedJExpanded Place of Use to iDclude those diJII'ku curremly 

served by the CVP. This, by definilion, would include all of Weatlands. 

Should you or others with whom you discuss thia mauer desire further information concerning 

the SWRCB issue, please do not hesitate to call John Rennin&, (916) 978-S246. or John Budd, (916) 

9784919. of the Buruu of Reclamation's Saaamento Office, or me. 

Attachment 

cc: John Budd (w/attachment) 
John Rennina (w/anaehment) 
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ENTERED 
UEC J 0 1986 

ClUK, U. 1. DISTRICT tOUR! 
!ASTIAN OISTAitl D' CALifliANIA' 

.11:----~-=~ .... :::::--

._, .··~·· 

'~r:. ... , .. 

''•"; ~ '~. ;::c :; Co'; >t 

UNIT~D STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

AND WOLFSEN, INC., at ) No. CV i9-106-EDP 
) 

Plaintiffs, 
) 
) 
) JUDGMENT 
) 
) 

WATER DISTRICT, at ) 
l 

Defendants. 
) 
) 
) 
) 

WATER DISTRICT, ) 

Counterclaimant and 
) 
) 

Cross-Claimant, ) 
) 
) 
) 

AND WOLFSEN, INC., et ) 
) 
) 

Counterclaim and ) 
Cross-Claim ) 
Defendants. ) 

) 
) 

AND 'WOLFSEN, INC., et ) 
) 

) 
Counterclaimants and ) 
Cross-Claimants, ) 

) 
) 

Paqe l o! 56 
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. - - ·9-o·;:r ·~-:? ... ""l.'Jl:c~eisoii, and each other party to the extent 

2 such party owns, or uses water on, land in Area 28; 

3 l.S. "1939 Act": The Reclamation Project Act of Au9u1t 

4 4 1 1939, 53 Stat. 1187; 

1.6. "1960 Act": The Act of June 3, 1960, 74 Stat. 

6 156, authorizing the San Luis Unit of the Central Valley Project, 

as supplemented by ·the Act of June 15, 1977, 91 Stat. 2251 

8 l. 7, "1963 Contract": Contract number 14-06-200-495, 

9 dated June 5, 1963, entered into between the United States and 

10 the Original Westlands District, as supplemented by a memorandum 

II · d~tec! Februar~· 1~, 19i9, beth of which are attached hereto as 

12 Exhibit A; 

13 1.8 . "1965 Contract" : Contract number l4-06-200-2020A, 

14 dated April l, 1965, entered into between the United States and 

1~ the Original Westland• District, attached hereto as Exhibit B; 

16 1.9. "1982 Act": The Reclamation Reform Act of October 

17 12, 1982, 96 Stat . 1261; 

18 1.10. "Are" 1A": The area of the Original Westlands 

19 District within the proposed initial service area of the San Luis 

20 Unit of the Central Valley Project, as depicted on Plate 1 in the 

21 report of the u.s. Bureau of Reclamation entitled "A Report on 

22 the Feasibility of Water Supply Development, San Luis Unit, 

23 central Valley Project,. California," dated May 1955, and trans-

24 mitted to the Congress on December 17, 1956; 

1.11. "Area lB": The area of the Original Weatlands 

26 District outside said proposed initial service area; 

27 1. U ·, •:atn a~ f The area of the Former !olestplainl 

28 District within said proposed initial service area; 

Pawe 6 of 55 
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- · ~·- " ' TIT em g&JSEfrea of the Former Wutplainllf 

2 District outsi~e aaid proposed initial service area1 

) 1.14 . "Area I" : All the lands in the Original 

4 Westland• District; 

1 . 15. "Area !I": All the lands in the Former 

~ Westplains District; 

7 1.16. "Bookkeeping Account Period": The period of 

8 time covering June 30 through December 31, 1978, all of the year~ 

9 1979, 1982, 1983, 1984, 1985, 1986 and the year 1987 through the 

10 end of the month in which thia Judgment is entered; 

11 1. 17. "Cost Effective" : In connection with Drainage 

12 Service Facilities, has reasonable costs in relation to the 

13 quantity of subsurface agricultural drainage water transported, 

14 treated or dispoaed of thereby, and, in connection with Drainage 

1' Reduction Programs, has reasonable costs in relation to the 

16 qu~ntity of subsurface agricultural drainage water re~uced 

17 thereby; 

18 1.1.8. "Costs of Construction": Costs of design, 

19 preparation of plans and specifications, acquisition of real and 

20 personal property, and actual construction, excluding administra• 

21 tive, indirect and overhead costs; 

22 1.19 . "Discretionary Provisions of 1982 Act": Sections 

23 203·208 ot the 1982 Act; 

24 

~ 

1.20. "District": The Westlands Water District1 

1.21. "Drain": The work whicn i1 referred to as tne 

26 •san Luis interceptor drain" in Section 1 of the 1960 Act a.pd 

27 defined as the "interceptor drain" in Article 1 ldl of the lUJ 

28 Contract and which between March 13, 1968, and February 4, 1975, 

Paqe 1 of 56 
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payment obligations. The amount collected shall be deposited 

2 into and become part of the Overpayment Refund Account estab-

3 lished by Paragraph 8.~ above. 

4 9 . 6. The net credits in the water users• bookkeepins 

5 accounts shall be refunded as provided in Paragraphs 9.6.1 

6 throu9h 9 . 6.3 below. 

9.6.1. The total amount of money released to the 

e District from the Existing Trust Fund under Paragraph 8.1 above, 

9 less the amount paid for court costs and attorneys' fees and 

10 expenses as provided in Paragraph 19 below, zhall be apportioned 

II among and paid to all the water users having net credits in 

12 proportion to their net credits. 

13 9.6.2. When the required money haa been deposited 

14 in the Overpayment Refund !Iecount under Paragraphs &.4 and 9 . 5 

15 above, the· money therein shall be apportioned among and paid by 

16 the District as soon as practicable to all the water usera having 

17 net credits in proportion to their net credits. Upon such 

18 payments being completed, said net credits shall be deemed fully 

19 refunded. 

20 9.6.3 . If the District is unable to locate a 

21 particular water user to refund the net credit to which such 

22 water user is entitled, the amount due such water user shall be 

23 used. a11 determined by the District. 

24 

2~ 

26 

27 

10. Service Area - Area lB and 2B Rights. 

10.1. Area lB, in addition to Area lA, is within the 

28 authorized service area o! the Central Valley ~reject, including 

Page 36 of 56 
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the San Luis Unit and Delta Mendota Canal, and is entitled to the 

2 same water supply and the same rights pertaining thereto as Area 

3 lA. 

4 10.~. Area 28, in addition to Area 2A, is within the 

' authorized 1ervice area of the Central Valley Project, includin9 

6 the San Luie Unit and Delta Mendota Canal, . and is entitled to the 

7 same water supply and the 1ama rights pertaining thereto as Area 

8 211~ 

9 10.3. Areas adjacent to Area lB or Area 2B which in the 

10 .past have been annexed to the District with the consent of the 

II United States are within the authorized service area of the 

12 Central Valley Project, including ehe San Luis Unit and Delta 

13 Mendota Canal. 

14 

15 

16 

I? 

ll. Improvement Districts and Future Contracts. 

11.1. The District shall initiate proceedinqa to form 

18 an improvement diatrict encompassing all of Area 2A and Area 2B 

19 plus lands annexed to the District after June 29, 1965, for the 

20 purpose, amon9 other thin9s, of contracting with the United 

21 States for water service to serve solely the lands therein. The 

22 District also may initiate proceedings to form one or more 

23 improvement districts encompassing all or certain portions of the 

24 same territorv desr:ri ho14 ~ ... ""'"'· r""---..l.•""J ~~n't.ence for the 

ZS purpose, among other things, of contracting with the United 

26 States for construction of water distribution facilities or 

27 collector drainage facilities to serve the lands therein. 

28 
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Re: June 24, 1994, Draft Bureau of Reclamation Water Spreading Policy 

Dear Mr. Fite: 

A Columbia Basin Fish and Wildlife Authority (CBFW A) representative has attended ail of 
the Water Spreading Task Force meetings that have been held in Portland, Oregon. CBFW A 
is a regional association of the Columbia Basin 's Fish and Wildlife managers, comprising 
two federal and four state agencies and twelve Indian tribes. This organization enables the 
agencies and tribes to work in concert with the Northwest Power Planning Council (Council) 
to attain restoration of fish and wildlife resources in the Columbia Basin. CBFW A will brief 
each of its Members and coordinate with the Council and the Pacific Fisheries Management 
Council-Habitat Committee on the water spreading issue. 

The Bureau of Reclamation (Bureau) has had exclusive authority over obscure matters such 
as district contracts, project boundaries, land classification, and authorized uses of Bureau 
project water. While the Bureau even seems uncertain of the magnitude of the problem, 
fisheries managers have been left completely out of the loop on day to day management 
decisions in this area. The impact of water spreading, which began long before a National 
Environmental Policy Act analysis was required , has been cumulative and there has been 
little political motivation to solve the problem. From our position of not having examined 
Bureau records to compare to actual irrigation on the ground, it is difficult to draw 
conclusions. However, low flow problems and the resulting impacts of extensive irrigation 
diversion are well known and occur in many drainages. If the Bureau's Umatilla Project is 
typical of other projects the problem is quite serious. 

At the June 29, 1994, Task Force meeting, the Bureau introduced a draft policy to address 
the problem of water spreading. This sixth meeting , which began to address solutions. was 
very productive. In general, we agree with the changes recommended by the Indian tribal 
and environmental group Task Force members, of which you have a record. However, we 
wish to reiterate a few points. 

2501 S.W. FVst Avenue 
Suite 200 
Portlan<t Oregon 97201 

PHONE 503 I 326-7031 
FAX 503 I 326-7033 
BBS 503 I 326·7792 

COORDINATING AND PROMOTING EFFECTIVE PROTECTION AND RESTORATION 
OF FISH, WILDLIFE AND THEIR HABITAT IN THE COLUMBIA RIVER BASIN 



449 

I. We are concerned that the Bureau may not be meeting the Federal government' s 
obligations to consult with each of the Northwest Indian tribes potentially affected by 
water spn:ading. There are nine Indian tribes in the Columbia River Basin, other than 
the Yakama, Shoshone-Bannock, and Umatilla, which are on the Task Force. Not only 
may the "resolution of water spreading" affect Indian Trust Assets (IT As) and treaty 
rights, the act of water spn:ading lw affected IT As. 

2. The draft policy is open to criticism because it does not explain the environmental and 
economic consequences of water spreading, such as reduced instrearn flows, and 
impacted fisheries, water quality, Bureau project payment, etc. For example, in the 
Umatilla Basin, several flow enhancement and fisheries restoration projects are being 
implemented at great cost to tax-payers and electric utility rate-payers to ameliorate 
adverse conditions as a result of irrigation withdrawals. The irrigation community 
attending the Task Force meetings clearly do not understand the magnitude of the 
problem or the connection between water spreading and adverse impacts to other 
secton of the economy. 

The draft policy needs to clearly articulate that water has become an increasingly scarce 
commodity in the arid west and that the irrigation community is not the Bureau' s only 
constituent. "(W)e must find the balance between competing water uses that will 
maintain healthy aquatic ecosystems while meeting the needs of increased water 
demand. "1 The Bureau's policy should state that water currently unauthorized would be 
millocated to maximize public benefit. The policy should address the Federal 
responsibility to protect and restore instrearn flows and to sustain tribal treaty rights, 
water quality, and ecosystem health. 

3. As pointed out by all members of the Task Force, the draft policy needs considerable 
reorganization and was too vague on many issues. A time table should articulate the 
length of time that would be allowed for implementation of the inventory, permanent 
resolution, and cost recovery phases. Additionally, penalties for delay of the time table 
should be described. Districts or individual water users should not continue to benefit 
from water spn:ading, by being uncooperative. Resolution of this matter in the least 
bureaucratic and protracted manner would be to everyone's advantage. However, we 
do not envision implementation of the policy as simply an opportunity to remap, and 
update records to reflect unrecorded transfen, etc. We agree with section 5 of the 
draft; the leiOlution of water spn:ading cases must be subject to the National 
Environmental Policy Act, Clean Water Act, Endangered Species Act, Fish and 
Wildlife Coordination Act, etc. 

'Beard, D.P. 1994. Bureau of Reclamation revamps efforts to help fish . Fisheries, 
19(7): 6-7. 

2 
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4. The Bureau clearly has the authority to enforce its current contracts with water users, to 
assess appropriate project payments, and to implement a water spreading policy. While 
it may not always be appropriate to capture costs, we believe that the proposed 
statement (section 6, paragraph 2): "There will not be any attempt to retroactively 
capture costs of illegal water spreading known to occur prior to implementation of this 
policy. • is too broad. We recommend that all currently known cases involving water 
spreading be aggressively pursued and that appropriate costs be assigned accordingly. 

5. The "Incidental Application of Water" section {4), needs to be moved to the resolution 
section. "Incidental" needs to be more clearly defined . 

6. The Columbia River and its tributaries support important commercial, recreational, and 
tribal fisheries in several states. Bureau contracts have a profound effect on mitigation 
efforts to restore fish populations throughout the Basin. We believe that the Bureau 
would benefit from holding public hearings in areas where communities and individuals 
are directly affected by fisheries impacted as a resuit of the unauthorized use of Bureau 
water. We recommend that public hearings on the water spreading issue be held on 
Indian reservations and at locations convenient for coastal communities. 

7. We recommend that there be tribal and fishery resource agency oversigl~• .1t all phases 
of Bureau water spreading policy implementation. 

We look forward to providing further comments as the Bureau's water spreading policy is 
developed. Questions concerning our comments should be directed to Clayton Hawkes, of 
my staff, at (503) 326-7031. 

M~~ 
E:e Director 

cc: CBFW A Members & AHHWG 
John Marsh, NPPC 
Stephen Phillips, PSMFC 
Barbara Scott-Brier, DOl Regional Solicitor's Office 
Duane Mecham, Washington Solicitor's Office 

3 
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WASHINGTON STATE OEP/\RTMENTOr: 

Natural Resources 

July 15, 1994 

Mr. Walt fite, Assistant Director, Technical Services 
Pacific Northwest Region 
Bureau of Reclamation 
1150 North curtis Road 
Boise, Idaho 83706-1234 

RE: WATER SPREADING TASK FORCE ISSUES 

Dear Mr. Fite: 

JlNNifEA M. StLCHU 
Commiu iontr of Public Liflds 

KAlE EN COmNGHAM 
Supervitor 

Russ Lehman provided the Water Spreading Task Force members with 
a state of Washington position paper, dated May 23, 1994, which 
summarizes a regulatory perspective. I, as supervisor of the 
state's Department of Natural.Resources (DNR), want to furnish 
ad~itional comments. · 

DNR's responsibility includes the management of the federal 
endowment of trust lands that were granted at the time of 
statehood. The trust portfolio includes some 10,900 acres of 
irrigated farm land whose water is provided by the Bureau of 
Reclamation. 

Private farmers lease these lands from DNR, which are among the 
most productive and valuable agricultural lands within the state. 

Of this acreage, approximately 500 acres potentially fall into 
the second category listed in the draft Water Spreading Policy 
document dated 7/24/94. These acres are on Class VI soils. As 
you know, this classification system is antiquated and does not 
match current irrigation technology. 

Additionally, about 6,300 acres (Of the 10,900) are irrigated by 
various special water delivery contracts. These acres are being 
farmed by private individuals because representations were made 
that irrigation water could be used on these lands. 

These acres all have state water rights; are baing used for 
orchard, vineyard, and row crop production; and represent about 
$20 million in leasehold interest value. 

I am not suggesting that the environment be compromised for the 
sake of commodity production. On the contrary, DNR leads the 
nation in many aspects of ecosystem management. This is a result 
of our strong commitment to including intrinsic environmental 
values in our management decisions. 

ll l1 WASHINGTON ST Sf I PO BOX 47000 I OLYMPIA. WA 98S04·7000 
EQual Opportun•tyiAHirrnativ• A<t•on Employer 
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Aa you are probably aware. one of the water issues our state is 
wrestling with is irrigation induced artiticial wetlands. As 
irrigation district delivery systems are retro-fitted with liners 
and covers, and as technology improvements permit highly 
efficient water usage, some of the state's moat valuable wetlands 
are drying up. Balancing in-stream habitat needs with artificial 
wetland habitat needs is an onqoinq policy issue for us. 

DNR is very supportive of federal policy that terminates water 
pirating. Also, delivery to lands outside of established 
district boundaries, as well as delivery to acres not possessing 
a state water right should be halted. 

Given the small percentage of the project's overall water 
allotment that incidental usaqe (Class VI lands and special 
delivery contracts) represents, the marginal benefits that would 
seeminq!y accrue to in-stream habitat by discontinuinq the 
irrigation of these lands, and the relative larqe economic impact 
to the aqricultural industry, DNR requests that these acres be 
grandfathered into formal leqitimacy, so long as a district has 
not exceeded its acre-teet allotment. 

one ot the reasons, afterall, that we are able to have this 
discussion. is because conservation measures and new technology 
have created a component of the acre-teet allotment that is above 
what was anticipated to be needed tor the designated farm units. 

These grandfathered acres should beqin paying their pro rata 
share of water charges (beginning now as opposed to attempting to 
recover past fees), but it seems equitable that this occur at 
existing rates. 

I also submit that any needed inventory costs be borne at leaat 
partially by the Bureau of Reclamation. · The majority or the 
irriqated acres under discussion, ae you know, are wet because 
contracts were iseued by districts in good faith, believing that 
the Bureau had approved the usage. 

Please contact me if you have any questions reqardinq this 
request. 

~-{dl'lt . 
sinc•relZ~ 
Kaleen C t ·i qha 
supervisor 

c: 3enniter Belcher, Commissioner of Public Land• 
Russ Lehman, Governor's Office. 
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Re: WATER SPREADING HEARING 

Dear Representative Miller: 

A Columbia Basin Fish and Wildlife Authority (CBFW A) representative attended many of 
Bureau of Reclamation's (Bureau) Water Spreading Task Force meetings. CBFWA is a 
regional association of the Columbia Basin's fish and wildlife managers, comprising two 
federal and four state agencies and twelve Indian tribes. This organization enables the 
agencies and tribes to work in concert with the Northwest Power Planning Council to attain 
restoration of fish and wildlife resources in the Columbia Basin. CBFWA's comments on 
the Bureau's June 24, 1994, Draft Water Spreading Policy are enclosed. 

In the Columbia River Basin, three Snake River salmon species, Snake River spring/summer 
chinook salmon, Snake River fall chinook salmon and Snake River sockeye salmon are listed 
under the Endangered Species Act (ESA). The National Marine Fisheries Service (NMFS) 
has received petitions to list most other salmon and steelhead stocks in the Basin. 
Additionally, some resident fish and wildlife species ane also a growing concern as potential 
ESA candidate species. Williams et al. recognized 25, 6, 5, and 4 native freshwater fish 
species as endangered, threatened, or of special concern in Oregon, Montana, Idaho, and 
Washlngton, respectively'. Major causes of decline for these fish species include physical 
habitat loss, habitat degradation, and habitat alteration'. 

2501 S.W. First Avenue 
Su1te 200 
Portland. Oregon 97201 

PHONE 503 / 326-7031 
FAX 503 I 326·7033 
BBS 503 I 326·7792 

COORDINATING AND PROMOTING EFFECTIVE PROTECTION AND RESTORATIO~ 
OF FISH. WILDLI FE AND THEIR HABITAT IN THE COLUMBIA RI VER BASIN 
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The Bureau has had exclusive authority over obscure matters such as district contracts, 
project boundaries, land classification, and authorized uses of Bureau project water. While 
the Bureau even seems uncenain of the magnitude of the problem of water spreading, 
federal, state, and tribal fisheries managers have been left completely uninformed on day to 
day management decisions in this area. The impact of water spreading, which began long 
before an National Environmental Policy Act analysis was required, has been cumulative and 
there has been little political motivation to solve the problem. From our position of not 
having Bureau records to examine to compare to actual irrigation on the ground, it is 
difficult to show direct linkages between water spreading and fisheries problems. However, 
low flow problems and the resulting impacts of extensive irrigation diversion are well known 
and occur in many drainages where Bureau projects exist. We believe that this information 
is pertinent to the House Committee on Natural Resources' investigation of the water 
spreading issue. 

Umatilla Rjyer Basin 

Irrigation, the largest user of surface and ground water in the basin, frequently dewaters the 
lower 32 miles of the Umatilla Rivez-. Cumulative water rights and irrigation demands 
exceed available streamflow throughout the basin. These depletions contribute to elevated 
summer river temperatures exceeding the upper lethal temperatures for anadromous 
salmonids. During the irrigation season, the dewatered reach blocks emigrant juveniles 
salmon and late arriving adults in the late spring and early arriving adults in the fall. 
Hatchery produced Umatilla River fall chinook salmon often fail to detect the Umatilla River 
as they migrate upstream and stray into Snake Rivec spawning areas. Straying of 
non-indigenous fish stocks may have genetic consequences for Snake River fall chinook 
salmon, which are listed as threatened pursuant to the ESA'. 

Once abundant, several anadromous fish species, including spring chinook, fall chinook, 
summer steelhead, and coho, were virtually exterminated from the Umatilla River Basin. 
Northwest electric utility rate-payers and tax-payers are attempting to overcome the effect of 
depleted stream flow on Umatilla River anadromous fish through an elaborate program of 
hatchecy supplementation, truck and haul around dewatercd reaches, and a pumping system 
to replace Umatilla River water with Columbia River water. Juvenile bypass SCR>ens, adult 
passage facilities and juvenile and adult capturing and hauling facilities to facilitate fish 
passage past irrigation diversions and seasonally dewatered reaches of the lower mainstem 
cost many millions to consttuct and operate. 

The Bureau's Umatilla Project is a relatively small Bureau project compared to other projects 
in the Columbia River Basin. If the Umatilla Project is at all typical of other projects, the 
magnitude of water spreading is quite serious. A pumping project to exchange 39,000 acre­
feet of Columbia River water for Umatilla River water costing $40+ million• will barely 
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makeup for the approximately 34,000 acre-feet of unauthorized or illegal water spreading in 
the basin'. In addition to construction costs, power costs are to be provided in perpetuity by 
Bonneville Power Adminislnltion•. Low stream flow will continue to be the chief limiting 
factor to anadromous fish production in the basin despite these recent restoration efforts 7 • 

Yaldma Riyer Basin 

Inadequate stream flow is also a major limiting factor to anadromous fish production in the 
Yakima River Basin. Instream flows are rarely sufficient anywhere in the basin, and may be 
catastrophically low for fish production in drought years. With return flows from extensive 
irrigation comprising up to 80 percent of the summer time flow water quality in the lower 
reaches is considered fair to poor. Water temperature, nutrient loading, suspended 
sediments, fecal bacteria, as well as pesticide contamination are problems for fish in the 
lower Yakima River'. 

lnstream flows in many tributaries are impacted by irrigation withdrawals more severely than 
the mainstem Yakima River. By late spring, many lower tributary reaches are virtually 
dewatered. The main river suffers from lack of water primarily after the irrigation season 
ends, when releases are cut back dramatically to refill the reservoirs. However, instream 
flows can become critically low on the mainstem even during the irrigation season, especially 
below diversion dams. Fish passage facilities, supplementation projects, and necessary 
studies, to ameliorate low flows in the Yakima River Basin have cost electric utility rate 
payers many millions of dollars•. On May 20, 1994, NMFS indicated that it will consider a 
petition pursuant to the ESA to list steelhead trout in the Columbia River Basin, including 
Yakima River steelhead trout. 

Sna!ce Riyer Basjn 

The Snake River basin comprises 42 percent of the area of the Columbia River basin, but 
contributes roughly 20 percent of the annual flow of the Columbia river. The Snake River 
basin is relatively water-short compared to the rest of the basin, and Snake River flows are 
more variable. Above Hells Canyon, the current annual flow of the Snake River is roughly 
12 million- acre-feet (MAF) and is highly regulated by the numerous storage reservoirs, 
including American Falls, Minidoka, Palisades, Anderson Ranch, Arrowrock, Island Park, 
Lucky Peak, Ririe, Owyhee, Cascade, Deadwood, and Brownlee. In the absence of 
upstream irrigation depletions, the flow at Hells Canyon would be closer to 18 MAF10

• 

In the Columbia River Basin, irrigation development is greatest in the Snake River and is the 
major user of watu, with irrigated land increasing to 4.5 million acres (1980) as a result of 
Bureau irrigation projects11 • We suspect that water spreading may be substantial at Bureau 
projects in the Snake River Basin. Between 19TI and 1987, furrow and border irrigation fell 
from 92 to 58 percent of acreage and sprinkler irrigation increased from 8 to 42 percent. 
Conversion to more efficient irrigation techniques and more efficient use of existing 
techniques led to an estimated improvement in overall efficiency from 27 to 52 percent and a 
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decline in farm deliveries from 5.86 to 3. 19 acre-feet per acre12
• In 1987, an Idaho 

Department of Water Resources survey determined Upper Snake River Basin irrigator 
attitudes towards conserved water. With conserved water, nearly all irrigators would prefer 
to irrigate more land, rent conserved water to some other agricultural user, or save the water 
for an emergency. Only three percent would prefer to sell water they conserve and llQ 
interest was expressed in giving it to non-agricultural use. Additionally, 26 percent of those 
interviewed believe there were no constraints to their malcing use of conserved water. Given 
that the cost of water is very low relative to other inputs used in raising crops (less than 4 
cents per acre-foot delivered to the largest Upper Snake River water district in 1975), it is 
not surprising that irrigators expressed a low interest in selling conserved water". 

The upper storage and diversion system fully regulate the river in the driest one-fifth of all 
years. During dry years little flow passes Milner Darn. Fish and wildlife resources, 
recreation , and all other water uses are often limited. Flow is insufficient to dilute point and 
non-point pollution sources on the river during the summer-fall period. River water 
temperature is elevated and nutrient rich sediments speed the growth of aquatic plants, which 
further slow water velocity. Pursuant to Section 301 of the Clean Water Act, the Middle­
Snake River is water quality limited due to: low flows as a result of irrigation withdrawals , 
irrigation return flows , and other uses. Therefore, on this reach of the Snake River there is 
a moratorium on expansion or development of uses, such as municipal, aquaculture, 
irrigation, hydroelectric power, etc., subject to Total Maximum Daily Load (TMDL) 
determination14

• 

Aquatic species in each Snake River reach are affected by Bureau Snake River storage and 
irrigation operations. Adequate flows are needed to protect Snake River fall chinook salmon 
spawning habitat, which are threatened pursuant to the Endangered Species Act (ESA). The 
current Federal Energy Regulatory Commission license for the Hells Canyon Hydroelectric 
Project (no. 1971) stipulates minimum flows of not Jess than 5,000 below Hells Canyon Dam 
and not less than 13,000 below Lyon ' s Point downstream of the Salmon River to meet 
navigation needll. This minimum flow mjuirement has been shown to be inadequate to meet 
Snake River fall chinook salmon flow needs15• 

Other juvenile salmon and steelhead produced in the remaining accessible Snake River habitat 
below Hells Canyon Darn, including Snake River spring/summer chinook salmon and Snake 
River sockeye salmon, which are listed under the ESA as threatened and endangered, 
respectively, suffer high rates of mortality trying to migrate downstream past eight Federal 
darns and ~oirs on the lower Snake and Columbia rivers. A large proportion of the 
seaward migrating smolts perish in the slow moving water behind these Federal darns, where 
they lose the urge to migrate and succumb to predators, disease, and high water 
temperatures16• The Detailed Fisbety Ozra!ing Plan17 recommends the incn:ased use of 
Brownlee Reservoir to meet juvenile andromous fish migration needll. It also recommends 
that water supplies be found and provided from the middle and upper Snake River between 
April 15 and September 30. 
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In addition to anadroi1\0UJ species, many resident species are also at risk because of the 
Snake River's transformation from primarily free-flowing, cold-water lotic system to a slow 
moving, intermittently-impounded system, which has resulted in less suitable habitat for 
native flora and fauna. Under the ESA, the Bliss Rapids snail is listed as threatened. ·Four 
other snails are listed as endangered, the Snake River physa, Banbury Springs Ianx or limpet, 
Utah valvata snail, and Idaho springsnail11

• Three additional molluscs and one fish taxon are 
candidates for ESA-Iisting (the California floater, Columbia pebblesnail, shortface lanx, and 
Shoshone sculpin). As a result of substantial habitat loss due to low flows and 
impoundments, the Shoshone sculpin and white sturgeon are on Idaho's sensitive species list. 
Idaho Department of Fish and Game has a catch-and-release policy for Snake River sturgeon, 
allowing no harvest to occur". 

In the Swan Falls-Brownlee reach instream flows are currently inadequate to protect Deer 
Flat National Wildlife Refuge island integrity, cottonwoods, and slough habitat. Current 
minimum flow adversely affects recreational fishing. Low flows increase water temperatures 
and reduce rearing habitat for all species. White sturgeon spawning area and smallmouth 
bass habitat are decreased and catfish predation is increased20

• 

Deschutes River Projects 

As a result of irrigation practices, instream flows are often insufficient in several reaches of 
the upper Deschutes River Basin, including upstream and downstream of Bend, Oregon, and 
on several ttibutaries at various times of the year. Streamflows in most of the upper 
Deschutes River Basin are controlled by the influence of reservoir regulations and irrigation 
diversions at Bend. Downstream of Bend, water diversions have resulted in extremely low 
water conditions in the summer and lower than average flows in the winter. Fluctuating 
flows from Wickiup Reservoir have decimated the trout population by causing massive bank 
erosion, increasing stream silt loads and thus covering gravel spawning grounds. Water 
regulation in the upper Deschutes River has been identified as a major factor in the 
degradation and loss of fish resources and riparian habitat and accelerating bank erosion21 22 

Several of the irrigation distticts near Bend have become increasingly urbanized, resulting in 
the conversion of lands from agriculture to municipal, residential, and industtial uses23• 

Some distticts have largely become ranchettes or hobby farms. It is questionable whether 
these operations meet the intent of a commercial farm enterprise and, therefore, may be 
receiving water outside of Bureau contract authorization. 

Columbia Basin Project 

The Inspector <;Jeneral's report on water spreading indicates that the Bureau's Columbia 
Basin Project (CBP), Washington, delivers water to an estimated 42,000 to 53,000 acres of 
·ineligible land24

• The Columbia Basin Institute's (CBI) testimony to the House Committee on 
Natural Resources illustrates the irrigation community's ability to exploit federal policy. In 
1969, the irrigation distticts assumed management responsibility for the project and were 
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allowed to operate small-head hydropower projects within the conveyance canals. Although 
on-farm efficiency increased substantially with conversion to sprinkler over the last 20 years , 
no water lw returned to the Columbia River. More water lw been run through the 
irrigation canals, as a result of conveyance losses and/or to maximize hydropower revenues 
for the districts. CBI states that, in 1992, roughly 3. 75 MAF were diverted into the canal 
system and only 2.2 MAP were actually delivered to farm tum-outs. Thus for every 
irrigated acre on the CBP, 6.5 acre-feet must be delivered to the canal system, of which only 
3. 79 acre-feet per acre arc used for actual irrigation. With improvements in irrigation 
management and adequate conveyance system maintenance, up to 1.0 MAF could be 
eliminated from the 2.8 MAF curm~tly diverted by the Bureau for irrigation of the project". 

A major goal of the Northwest Power Planning Council is to increase flows in the Snake and 
Columbia rivers during the seaward migration of salmon and steclhead16

• Cumulatively, 
unauthorized or illegally used water from the Columbia Basin Project, as well as that from 
the Bureau's Snake River, Yakima, Umatilla, and Deschutes river projects may be significant 
relative to the amounts that arc currently sought for flow augmentation. CBFW A strongly 
supports the Bureau's efforts to resolve water spreading problems and seeks reallocation of 
illegally used water for instrcam purposes. 

We look forward to providing further comments as the Bureau's water spreading policy is 
developed and assisting in any way possible. Questions c:onceming our testimony should be 
directed to Clayton Hawkes, of my staff, at (503) 326-7031. 

Sincerely~ 

~~ .... D. c:E!v~ IMector 

f:\we:eM\--..2 ... ·---.... 
Enclosure 

ex:: CBFWA Membcn & AHHWG 
Walt Fite, USB:R.-BoiJe 
Iohn Marsh, NPPC 
Stephen Phillips, PSMFC 
Barbara Scott-Brier, DOl Regional Solicitor's Office 
Duane Mecham, Washington Solicitor's Office 

I. Williams, J.E., J.E. Johnson, D.A. Henrickson, S. Contreras-Balderas, J.D. Williams, M. 
Navarro-Mendoza, D.E. McAllister, and J.E. Deacon. 1989. Fishes of North America 
endangered, threatened, or of special concern: 1989. Fisheries (Bethesda) 14(6):2-20. 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 

WASHINGTON. DC 20515-4 704 

August 22, 1994 

The Honorable George Miller 
Chairman 
Committee on Natural Resources 
U.S. House of Representatives 
Washington, D.C . 20515 

Dear Mr. Chairman: 

DISTRICT OFFICES 

lnScat•toll·'••e '800.-159-1811 
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Y~~""" WA 9S901 <2'05 
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o~Olt li61 4294 

I am writing to ask that as the Natural Resources Committee 
considers the issue of water spreading, you do not take action 
for the immediate future. As you know, the U.S. Bureau of 
Reclamation is in the process of examining this issue and had 
intended to issue a policy by this point in time. The Bureau has 
chosen, however, to delay doing so in order to examine the issue 
more thoroughly. 

I believe this delay is justified due to the complexity of 
the issues involved. I would appreciate it very much if you 
would also hold off on any action until after the Bureau of 
Reclamation has contemplated its full examination and has had a 
chance to consider fully the consequences of any actions. 

I believe action at this time would not serve the best 
interests of our natural resources or of the farmers who depend 
on irrigation for their livelihoods. 

Thank you for your consideration of my views on this issue. 
I appreciate your dedication to natural resource issues and to 
the interests of the farmers of Washington State. I look forward 
to working with you in the future. 

~ 
Ins lee 

Member of Congress 
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August 23, 1994 

The Honorable Jay Inslee 
U.S. House of Representatives 
Washington, D .C. 20515 . 

DearJ;l~-
Thank you for y~ur recent letter regarding water spreading. 
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~ you know, the Subcommittee on Oversight and Investigations held a 
hearing on this subject last month. Witnesses at the hearing included the 
Acting Inspector General of the Department of the Interior, the 
Commissioner of the Bureau of Reclamation, and other witnesses 
representing local irrigation districts, environmentalists, and water users. 

This was an oversight hearing, intended to provide the Committee with 
background information on the water spreading issue. The hearing raised 
many important questions, and I expect to receive recommendations from 
the Commissioner regarding his plans to eliminate abuses and violations of 
Reclamation Jaw. I also expect to receive more information from the 
Bureau of Reclamation regarding the scope of this problem, and more 
detailed documentation of known instances of water spreading. 

~ you probably. know, the Commissioner of Reclamation already has legal 
authority to correct many of the water spreading abuses discussed at the 
hearing. I do not anticipate that this Committee will consider any 
legislation specific to water spreading problems before the end of this 
Congress. I assure you that I will work closely with you and others if 
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information submitted to this Committee suggests that legislation is 
appropriate sometime in the future. 

Please let me know if you have further questions. 
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October 12, 1993 

The Honorable Daniel P. Beard 
Commissioner 
Bureau of Reclamation 
Department of the Interior 
18th and C Streets, N.W. 
wa-shington, D. c . 20240 

Dear Commissioner Beard: 
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The Committee on Natural Resources Task Force on the 
Bonneville Power Administration has been reviewing the 
implementation of the Northwest Power Planning Council's Strategy 
for Salmon and associated salmon recovery issues in the Columbia 
River Basin. One issue that has arisen in our review is the 
question of "water spreading• on lands irrigated with Bureau of 
Reclamation water in the Pacific Northwest. It appears that 
lands outside project boundaries are being irrigated with 
Reclamation water from many Reclamation projects in the 
Northwest, and that in some cases urban areas are receiving water 
from projects originally authorized and developed for 
agricul tural use . 

Testimony rece i ved by the BPA Task Force raised the issue of 
water spreading as an extremely serious impediment to providing 
necessary flows for salmon passaqe in the Columbia River system. 
The loss of water from " irrigating additional lands was perhaps 
the only issue over which the Task Force heard no dispute in our 
recent hearing in Boise, Idaho. The testimony of the Idaho Water 
Users Association argues that •the only vay 'new' water can be 
obtained ..• is by taking irrigated land out of production.• 
Others dispute whether water can also be obtained through other 
means, such as water conservation. But it is clear from this 
testimony that taking land out of production frees up water, and 
conversely bringing unauthorized lands into production uses water 
that could be used for instrea. flows . 

The practice of water spreading in the Northwest must stop. 
Please provide this Task Force with an outline of the steps you 
plan to take to halt this practice. In addition, please provide 
any estimates that may have been made regarding the amount of 
water that might be saved through stopping water spreading and 
instituting aggressive water conservation on each of the projects 
in the columbia and Snake River Basins . 
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The further issue of converting water contracted for 
agricultural use to municipal and industrial use should also be 
explored by the Bureau. Do the current legislative authority and 
contractual terms provide a mechanism for the Bureau to charge 
higher rates on these projects tor water converted to municipal 
and industrial purposes? Please provide any estiaates that aay 
have been made regarding the acreage of land and acre-feet of 
water converted to urban use on the Bureau projects in the 
Columbia and Snake River Basins, and acre-feet or water that 
might be conserved through M'I water pricing in these areas. 

Thank you for your attent i on to this request. The BPA Task 
force looks forward to working with you to conserve water in the 
P~cific Northwest and bring project operations into compliance 
with Reclamation law. 

Sincerely, 

p~~ 
Chairman 
Task Force on the 

Bonneville Power Administration 

cc : Congressman Bob Saith 
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Irrigators Concerned About Bureau of Reclamation Policy 
TWIN FALLS, Idaho (AP) Irrigators call it conservation and 

making more efficient use of water. The Bureau of Reclamation 
calls it unauthorized and illegal. 

However it's labeled, ··water spreading'' is causing 
confusion and concern among irrigators along the Snake and 
Columbia river basins. 

''More than confusion, there's concern the Bureau of 
Reclamation is going to take part of their water supply and 
convert it to other uses,'' said Sherl Chapman, director of the 
Idaho Water Users Association. 

Chapman is on a Bureau of Reclamation task force formed 
earlier this year to help the agency shape its policy on water 
spreading. 

Walt Fite, the bureau's assistant regional director in Boise 
and chairman of the task force, said farmers should be patient 
and trust that the agency will keep their concerns in mind. 

''It's not our intent to drive people out of business,'' 
Fite said. 

The bureau defines water spreading as the ··unauthorized use 
of federally developed project water supplies or facilities on 
lands not previously approved by Reclamation for such use.'' 

But it remains unclear who will be affected by the policy 
being developed to eliminate the practice or exactly what 
constitutes an unauthorized use, Chapman said. 

A draft policy document scheduled for release during the 
past week was supposed to answer some of those questions, Fite 
said. But heated meetings with Idaho and washington farmers last 
month and feedback from Chapman and other task force members 
have prompted the agency to delay the release by at least a month 
while it surveys the criticism. 

Despite the bureau's reassurances, Virgil Temple, manager of 
the A&B Irrigation District in Burley, said the crackdown on 
water spreading is a serious threat to Magic Valley irrigators. 

··we•re very concerned that the federal government is 
telling us what lands we can water and what we can't,'' Temple 
said. 

Using the agency's definition, a farmer who replaced a 
gravity-flow irrigation system with a more efficient center pivot 
system is guilty of water spreading, he said. 

I! the more even distribution of a center pivot system 
allows a farmer to water five extra acres in a field that 
irrigation did not previously reach, Temple said, he is spreading 
water even though the same amount is used. 

Fite said farmers spreading water that way have nothing to 
fear from his agency, but other cases of water spreading may 
result in the loss of water from Bureau of Reclamation 
facilities. 

He said that might include an irrigation district piping 
water outside its boundaries and applying it to other cropland. 



469 

I l p 
~ I 
!f 
i• 
f ,f 
u a 

.... n "' ' 0 .jJ! "' ' t' ,... 

Q tl "' ~ d >l 

"' 
~ !j 
~ t· "' II oC .... 
"' :E 

8 
0 
u .. J 

Ji 
il 



470 

Water: The national political winds are changing 
,_,__ 

'1111 ___ ........ 

...... --~~_....... 
- .,_"""' - pvjloll lib lbl ... 1M& ~n~, .... dol 

Coloalbia ·-- " --.... projol:t- ...... cllaillod 
............ lill0..6 ..... 

"'No .............. iaipllal 
ot c. 6 .......... Columllla 
-Projla .. ......, ........ ..Sp!lllllilloll ___ • 

Uid:loalllld. ...... ~­JIID'idod•---.... ,........_._,,.,isby _ .. .., ....... -.s. 
flo - .. dlsplayod IUPI .. 

-llow...--cJDd. 

- bGoodolloo ...... --==.c-... ~:.: -·--.. --11111 .... 
'1111.-lclral\otlllo­

policy c,>lla fot u cad 10 wuot 

...-..~--"'*' .... _,......,.,..., __ 
_., .... _.lllldCIIl 
llow-il-.~1111111111' 
, .... ,.. ....... ~cal -...-...-

"'!l'sllloo ......... JiiiY.-_,.. ... -..tn .. 
talr to wa&at acn aa a ....... • _ .... 
Hallid-.-.-· ---· CoauoillM ·~ Milia, 

........... -. .. a-6 
land wos1'1 a _,, arlpally 

--.. Jil'ljocl-laid -.MIIIor-ilillllll--------_cllqld......., .. lidclaooi. o.·-·-·--=~~== ...... il.-poiii:J, ......... 
pupiOSIO,_ ..... ...__ --.. ----­_.....,.,.._ ... ._....,.._ ·-_Ia_,.. .... _ _, __ _ 
..-
"TTis--·-·la 
-w.~..,_ .... ----lilllwJop.'-7 

-~----

Bureau of Reclamation holds mHtlnP 
A--palcy-1111--ot~an-

...... willla-llla--olpolltio ...... llao -"'*'·--··-........ _., .. .... .,. ............... -. ...,.. ___ 
llao......_isalillol..._._ __ _ 

• ~ 9, Iii- c......i&yOIIIoio ~~II 
&&DSJUIUM61)10p& . 
·~·o.-llolillly..,_•N•s-s .. •o -• Ao~-11.-HiP kMIL U a&., SpA,_ 61010 

P.IL . 

• - 16.--. ca.-'- !'lilpoiL lll>oolld 
~Jiailolioi.S.,IOp& . 

e Aoi-17,.._,Qa.lilllldlrloo.S DIOp.a 
·~%!._,., __ , .. 10 ..... 

·~a&.8adly, l4allo....., ... SDI0p& •A~~-2S.Caldod. _____ Callop. 

lla&DSp&.*6"'10p& 

lrrlptlon District to hold meetlnp ------...-.--illtiiiiOO .... • ........ _.._a..,._ ............... 
lllmDillipi011b71111-oalllopolioy. Da:--. _., .... c-lia ........ Dlt--..w ..... ot ..................... __ _ 

"""' ""---..-•-ollka•~. no ------.•. -....,,.,,...-... -
• All-:1.- ~..a. ow--liP SdDol ca~~~a. 1 .. , ..... 
·~'-a..a...7.tp.a.-DIII_ .,.. _______ ollloopalloy•DIIowll 

-. .......... ....__..,.,... .. _ .... _ ... ______ ......,.. 
.......... -... -........ ...--., 
---------~,. ......... __ 7:1) ______ .,.._......_ 

..__ ..... G6:11111 __ ......... .... 

.................... - .. _....., ... 10111. lillliiD-• ...... ,.....CGipllioaol---._..._ .... __ , ___ .,... ......... _ ....... ,...,. 
'DaO!Ipl---a..- ... -.,....­.. ,~--~~~~-..------·--............. ___ _ -------.._,~ .... ---

• --llllplioa ....... -_ ...,_ 
,... ... ---­....... .........,.~ ... 

__ , . ....,..,_ .... ---I'IIUIIa-...... ----...---_,.,...llllil ___ _ 
lloaloloiOdoal_ ... _ 

~':...-~-... -.............. , ------· ___ ..__ot 

C.6_.._wl7_ .... 



471 

The Denver Post 
July 26, 1994 

U.S. wrongly diverted 
water to Western farms 
Ineligible acres 
irrigated 8 yeats 
lly AdMI letlelllllm 

--WUOiftiiiO-WAlKINGTON - lbaddy r .. 
cord·kMPIIII and weak ovvallht 
led 1M fedlrll ~ to clla­
litbuUI up to l4t mlllloD ot Jrrip­
tlon water to Wtltlnl fll'llltrl who 
-'t .UIIbla to I'ICitVe It, ICo 
cordllllto I ~ ludll 

Tblli.a. ~ ot lawn· 
or'a llllpeetor ,...,., fOUIId 
lltNim ftOWI fr.a till UlleolnpU­
IN Projtet ID Wlltlnl Colorado 
aad ot11er d.Uv., tra- were 
IJIId ~ 1114 to lltlto lrrl­
.. te more tllaa 1N,OOO an ot 
land tblt dldll't mM& federal ... ~ 

Tile fllllllllp WUI&riW till prac­
tiee of "water aprlldla&" ill Widell 
balow-eoat wateri!IIUII&I ,., to 
more -=--ell! -. tbla IJio 
.tedld. Ooftnmat oftlc!lll 
11111111 till prec&tol fllr I IICIIt of 
.... l.raluiMatll ...--.. •• well 

u p81"1latnt flniiiClal IOINI. 
However, the Interior Depart· 

maat'a Bureau of Reclamation 
dOHD't hive the authority to r .. 
cover the 101111 except throu1h 
IIWIUitl. 

Tile Bureau of Reclamation 
ftedl tbt water thrauch dama and 
dtiiUrJ IJittma IPIDniDI 1 T 
Wtltlm ltllll. Uae of thl Willi' II 
auppaaad to be reatrlettd &, the 
IIIIOUDt of tiiCibll lind lnd by tile 
IIDOIIIIt of IYilllblt wettr. 

Bowevar, till audit found tbDII 
rullll IN freqllllltly lportd. WI• 
ter llllkll Ita •• , to land either 
deellled too arid Gil' located outlldl 
boadlrlll tallblllbld for fedlral 
lrrlptloll prajtetl. · Aud110n 1118 
till llareaa "had not liven Iaiii· 
c:lent prblrltJ 10 jdentlfJinl and re­
tolvlaf (tbl. prabltml," addinf 
._from at IBit two d- wa• 
ter prajteta nnfed from U1 mil· 
Uoll to ... ftii!Uon. 

At till t:neompablfl Prajtct 
_, Moatralt, 11,8 .. ·-of IJio 
tllllbl• lll'llllaad r.~lved below· 
-' water from till Gulmllo!l ftl•· 
er valued at 1417.SOS. Audlton 

said thl atra lrrlptlon eontribut· 
ed to iDCrualnl ruaoff of natural­
ly oecurriJII Hllllilllll, an element 
blamed for deathl of duclll and 
other water fowl m CaUfol'llil. 

Water delivered to lnellllble 
land 11110 blmpertd tfforta to reo 
vlve HYeral IPtcl• of tndlnftrld 
llah. lneludlnl tba squawf11h,. 
humpbaek ehub and r110rbaek 
sacker. accordlqto 1M audit. 

Invlltllaton louad llftlllar litu· 
atlou In liVID other WHttra 
ltllll. 

Audlton IIIII water froiD lilt 
Colambll llula Prajtct Ill Waabo 
11111011 state wu d.uvtred to up 10 
U,OOO aena of lntllllblt laada 
whiD It could blve bHIIIJIId to IJio 
CRill atream flows for 11lmoa 
miJI'IUon. 

Tbt MontroM-biHd UIICOIIIplh-
1" VaU., Water U1tr1' AIIOCII· 
Uon - NPNHDtilll lrll lfOWtrl 
of lndt. alfalfa aad biJ - ilia tilt 
proe• of ldaatlfYIDI leads \bat 
can be rtelalllflacl to rectlvt wa­
ter from tbe Colorado project. Of· 
flellll eoalcbl't be ruebtd for 
-t yMterday . 
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friday, August 5. 1994 TNt CHRISTIAN Sc.u.NcE MoNITOR 

Excess Water Use in West Kicks Up Dust 
fntr icate Sl'Siem for 
riistributing precious 
water resource stirs 
hot political debate 

T HF:Iatestbattle tn the. US 
Wnt over water imrolve 
the charge that imgat.ol'l!l 

in eighL Western s~ han been 
illeg3lly "spreading" water to hun· 
d1 eds of tlloua:nds of unauthor· 
ized acres , ata costortensofmil­
lioru o( doUan: to taxpayel'l!l. 

There are 24 water projects in 
this region that were developed 
by the United S~ Bureau of 
Reclamation (BuRec). Federal 
legislation in 1902 created the 
BuRec specifically to coMtruct 
dams, canals, and other facilitil!!'l fiSHI.ADDII: lligrolt?!Q.!l!bNM~MPa~./Wt.,_~tJwDalJiaDama~~!M~Ri!Jfl"'. 
to help "green" 17Westemstates W.wrrl6wblla~d~.fqr/NJIS!Irfvji.lhl'llligrolioola.sjQrmtlndivm'IIIOn!'wallw"lo~CT'Op.S. 
for farmers and ranchers. 

'"The hbtory or the develop- water they use. 
ment of the West is in large part A1 issue is what Mr. Marbut 
a h.islory of ~nte"r , • sap A. Reed calls "a.n intri~ web or wM.et 
M:ltbut , an Oregon staLe admlnis- law ... both complex and confus­
trator who helps ~ ... water dis- ing.. nus web inc(~ the "doc· 
putes. Hall of these 24 projects trine of prior appropriation, • 
and about two..thinb of the ac~ wtuch means usen who fine 
age are in the Columbia R~r 0.- Lapped into a ~ppl,y h.ave lll3t 
smstatesof Oregoo. WaM\ingWn, rights to lhf: wat~ . lbt wdl also 
and Idaho. includes state waur right~~, pro-

Aitflough BuRe<: officiab aaree tcded under provi:VoM of the 
'N"it.h ttl~ re<:ent charJ!es, by the 1902 legl:sWioo that cretJ.t(l. 

!ntf'rior Oepartment"s inspector BuRee. 
general, or e::o;ce=~~~t-. wall'!" U!!lf', 1\t a conw-ional heuifl8 
~olving tfle problem i.! not as !im- July 19, ~p. Michael Crapo (R) 
ple as tumlng ofT a spigot or of Idaho ln.med. or "federalllltru· 
r:harging tfle irrigators- the farm- sion into ldaho"s ~relgnty ovtr 
crs and ranchers - more for the its water." He !aid: "I am d~ 

concerned that the preent ad­
~ and some ill Con­
gre-ssare~thestageforig· 

norinl lortg-etabli.Vted sUlutoiJ 
provisfom conctmin.g state wuer 
ri3J"W and sbU' ...w contnds..-

The ln::slunan lawmaker ..., 
speaking to the Houx Natun.l 
R~ subcommittft on OYer"· 

sight and investiptiom, hnrinl: 
~ 00 the "water spread­.... _. 
c~ Weternen like 

Mr. CnlpV ~ W ...-a.ter i:Mue u 
putolanoverall.effortbythe 
Cl.irlton adrnini3tnation to 
stt"eflSlhen environmentalprotec· 
lion through the Endangered Spe­
Ci4!:8 Art, the Onn Water Act, wil· 
demes lq:i5lation, wetlands 

®. THE .CHRISilAN SciENCE MONITOR. poUcy, and the reform of !P""Uinll: 
An. lnle"mationai Daily Newspaper and rninin& law- all at a cost to 
f'()Wllied m 1908 By Mar)' Baker Edd7 resource-~ industries on 

I!Mio OM1 · ''191MW<a..~-u••-'- ........... ----.~..o-..o. which many Westl!'m communi-
:-o_~~.:::-.::,;...-""'lAO,IIJIIlAo_.o.,,.,.~ tit$tndi\ioMllJ IJaworefied.. 

o..-,..__w.t.r =--~-=:.,~.:,;:• n1e~~~c!~e":!n~ __ ,....,.,. •. Walft;.....,_/lo. ar..-.._,.....,. c;; . ~.-. cominJ, then doe_, to be a 
~---..a.,..--~. ........... ......... ~-- critlcalmassofkeypoliti.calplay-

~-:E£~~~ =:E:.=E~- ~~~ ~e0w~nte!; 
...... __..a...,__ ---.w,o;.. Bnlcellabbittand~ 
~ -t~ of R«<ArnM:ion Daniel Beard. Mr. 

._~ __ ....._......,. Btvdaarormerwpaidrlo~-

~l-,_ ..._.,...,._",.. G~Millet(O)olCalif"omia. 

..,_.., • ........ ca.. ~-"""'"- ......... --... ... ho a chairman of the powerful 
;!;,.<;:;;:" .... ':7".:"'.=*.!!:,:-",.c.;;:!:!;.'::..~::....O:o Hous... CommitCft on Natun.l 
'"' 'I II'I.O.._"_'M.-. ....... OI,.'I<:I.nn.-,..a..---.- R~. 
;;:_":,.10~,::;:--~~:.a.~.:::o:.~...;;.:::!::~~=,. fot nnriy 20 ynn Congress.. 

.=.~-..::..'":'7~:=:.~;.;r::::t.:'~:!- .• "ll1U :~:,:r!: ~r!: ~ 
=~o...--:-.t.':.::.,•:;:,::,~----..,- ~.-- water law, which (l:oe5back to the 
·-~~-. Oooo-,.-..... Olll'!'---·"ll'hl 1902 8d that...,.., de5igned to 
~-::=":':.~~-!:'.!."'::!;"'",...~--::~!"".=::..,.-:,:~~ support small flllll1e~- Today, L:..-_-_-_._-_-_•_-_-_-__ ~·_·~_-__ -_•_• •_•~ __ ...J ~~;,!~~e is done on a 

Partofthe-probl.tntrtf~rs 
face is BuRK't own history. 
"M.OSlolthewater-sprtading ... iS 
becaulr the Bureau has not Oflb' 
~ed the othef" 'lt'a)' in many 
cues. but has activtl)' tnCWr· 

aged water sprud&n8 ... over the 
Jl*ll30t.o50yean~," say~Shtrl 
Chapman, ~~~e<:utlve dLndot of 
the Idaho Wauc U!trs 
A!soc:i.mon, whkh 
reprewnts 180 itrip­
tlon divicts and canal 

~-. 
The result mAY have 

been an expansion of 
patu.res and crop 
land!!, critics say, but 
the environmental re· 
suits of exet:SStvt 
water diversions have 
been dbutrous. they 
add "Salmon and 
~ruMolt.h~ 
Paciftc Northwest an 
ln Uorrible troublt, 
with oY'el" 200 speocits 
alrHdy extinct and 
ovet" 200 mor~ in d&J\ger of 
eJ:Unc:tion," said Ka!N:rine 
~.C'O-dirtdtM"oflheenvi· 
ronment.al group Alncrican 
RMn" ~ office in Seatde. 
"And it is notjLdf. the salmon that 
.are in trouble. It a all aquaUc 
otprusms and s)'SUms.· 

OtMn point to the poUuUnt: 
imt)Kt of irription runoff on aur· 
faa and ground waur. "lrrip.t.lon 
has created ..tcr-qual.lty prob­
lems in many part.'! of the West 
because return ftows Can')' salts, 
heavy rMt.ab, and other contami· 
na11ts," 5&)'3 Ret'd Benaon, a 
rorm@l" EnvirOnmental. Prolection 
Agency lawy~ who now watch· 

dogs the Bureau of Ro>damatum·~ 
Umatilla Basin Projrct for the 
tnvi.tofllTient.al group Water 
Watch of Oregon 

Native American ~. ! ()(I, h<tve a 
kren intereot in the impact com­
mercial inigation h...s h:\d u n 
streams and rin.-r.:; pt"ovifting 
habitat to migrat.iflg fish. "F\sh 
gtt only the polluted lel\.overs, 
and o~n have no rh·er in ,."h ich 
to live," s.aJd Ant01w Minthoro. 
th.1inn.1n nf !.he Confcdl•rat~ll 
Tribes of tht l'matiUa Indian Rf"5-
en"11tlon in notthea..o;c:em Oreson. 
~atff SPfeatlinp; and other vioJ­

I atkH ~:~ offt'de rnl •v;at erlaw-shave 

r.leYastated uur culture. religion. 
and ecotWmy." 

Citing ti1e Treaty of 185.5 ~­
tween Indians and th~ ft'deral 
gO'~I"Tilllmt. Mr. Minthom said 
"Mer nearly 140 year.1, we are 
3t.lllwaiting ror our treaty water 
rights to be honored in any of 
these -.tersheds." The treaty 
gave the US title to 6.4 million 
acresinOregonamlWashlngton, 
..-tille Indians supposedly retained 
water and fishing rights. 

The BuRec has tak~n initial 
sttps towald solving the wattr 
spreading prDblem. E:lflier thi! 
year , commissioner ~ani setup 
a l.ask fOfC1! including inigators. 
enYirorunentalists, N:ttiVt> Ameri­
<""3M. and statE' watt>r officials tc 
begin 10 a look at the big picture 
Cvftyont> ilwolved acknowkdge! 
that a problem thb compti~ 

and thl:!l long in the makirl& will 
t.ake~tUnetounravel. 

Long-entrendled eronomst 
and pWtinJ intert!sts ~ read) 
fOf a~ 6ght, says Sheri Chap 
rnan of the Idaho Water Uxr.­
AssociaUon. 

But Commis3ioner Beard i.o 

just as ldamant that chan&e orit 
occur. Speaking to wat~r-spread 
in& Wk f<m::e ml'mbers ea.rlit'r 
this ~ar he said. "Yoo shoule 
!mow that there ~ no doobt 
that~havetocnmplywithtlu 

taw, that we wi.U comply with tlw 
(w~·spreadingt Jaw, and thai 
we wW solve thi-1 problem on~ 
way or the other." 
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Babbitt Says Congress Is Likely To Act on Water Abuse 
TOPPENISH, Wash. (AP) Congress likely will take action on 

unauthorized use of federal irrigation water, Interior secretary 
Bruce Babbitt says. 

Babbitt said the Bureau of Reclamation is trying to crack 
down on unauthorized ··water spreading,'' but ''I suspect that 
Congress will be involved at some point on this. I can't predict 
what kind of legislation will come out of this, but several 
committees have signaled a high degree of inte~est in the 
subject.'' 

Water spreading involves farmers using new technologies to 
irrigate land that wasn't considered useable when the Bureau of 
Reclamation first approved their water allocations, as well as 
using more water in some cases. 

Babbitt was in this southcentral Washington town Friday 
after helping Yakama Indian Nation firefighters on the front 
lines of a wildfire burning on the reservation. As Interior 
secretary, Babbitt heads the federal Bureau of Land Management, 
as well as Reclamation. 

Several Eastern Washington irrigators testified on water 
spreading two weeks ago before the House Natural Resources 
Committee. 

Irrigators in the Columbia Basin last month were put at the 
top of a list of alleged water-rights abusers by the federal 
Inspector General's office . The office recommended that the 
Bureau of Reclamation find out whether it has the authority to 
collect money lost to the government because of water spreading. 

The Inspector General said if the bureau does not have the 
authority, Congress should pass legislation giving it the power 
to require water spreaders to pay. 

Babbitt said it's in farmers' best interests to abide by 
irrigation laws. 

''Irrigation is here to stay,•• he said. ''The important 
thing is to work toward efficient use of the water, and in 
accordance with bureau rules.•• 
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