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WESTERN AREA POWER ADMINISTRATION 
POWER ALLOCATION 

THURSDAY, JUNE 16, 1994 

, HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 

COMMITTEE ON NATURAL RESOURCES, 
Washington, DC. 

The subcommittee met, _pursuant to call, at 10:00 a.m. in room 
1324, Longworth House Office Building, Hon. George Miller (chair­
man of the subcommittee) presiding. 

STATEMENT OF HON. GEORGE MILLER 
Mr. MILLER. The Subcommittee on Oversight and Investigations 

will come to order for the purposes of consideration of a hearing on 
the Western Area Power Administration. When the chairman gets 
his act together, we will really get going here. 

The purpose of today's hearing is to consider the distribution of 
7,000 megawatts of hydroelectric power sold by the Western Area 
Power Administration. This electricity is generated at Bureau of 
Reclamation and Corps of Engineers dams in the Colorado, Mis­
souri and California's Central Valley river basins. 

The administration is currently reviewing proposals made by 
W AP A officials to effectively lock in the allocation of this extremely 
valuable resource for up to the next 40 years. Locking in power al­
location could make it impossible for the Federal Government to 
provide low-cost W APA electricity for potentially deserving uses, 
including water pumping related to fish and wildlife restoration, 
Indian tribes, mass transit and a variety of other purposes. 

At a time when water and power systems across the West are 
being reformed to address new needs, W AP A officials have been 
rushing headlong in the opposite direction with their effort to lock 
in the allocation status quo well into the 21st century. In its draft 
environmental statement W AP A even considers setting allocation 
policies this year for the Hoover Dam contracts, which will not ex­
pire until the year 2017. 

The effort to lock in power allocation is not only inconsistent 
with the general trends in natural resource policy, it is also counter 
to the past practice at WAPA itself. Since WAPA was created in 
1977, the agency has made electricity allocation and contract re­
newal decisions for individual water and power projects two to five 
years prior to the expiration of existing contracts and has extended 
most contracts for 15 years. 

The project-by-project method of making allocation decisions of­
fers far more flexibility to meet new environmental and economic 

(1) 
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needs than the generic lock-in policy proposed by WAPA officials 
now. It also allows WAPA to tailor allocation policies to meet the 
vastly different needs of the many regions of the country that 
W AP A serves. A power allocation policy that works in the Missouri 
River basin, which is awash in relatively low-cost surplus power, 
may not work in California where both power demand and prices 
are high. 

I am hopeful that this hearing will provide an opportunity for the 
administration, W AP A power customers, environmentalists, Indian 
tribes and others to work together to develop a power allocation 
policy that serves both the public interest and the particular inter­
ests of WAPA customers. It is possible to allocate power in a way 
that provides WAPA customers with a considerable certainty while 
retaining the opportunities to meet the rapidly changing needs of 
the West. 

I plan to work closely with all parties to develop an equitable 
and flexible allocation policy. 

[Prepared statement of Mr. Miller follows:] 
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STATBKBHT OP RBPRBSBHTATIVB GBORGB KILLBR, CHAIRMAN 
SUBCOKKITTBB OB OVBRSIGBT AND IBVBSTIGATIOBS 

COKKITTBB OB NATURAL RBSOURCBS 
hearinq on 

WESTBRB ARBA POWER ADKIBISTRATIOB POWER ALLOCATIOB 
June 16, 1994 

The purpose of today's hearing is to consider the 

distribution of 7,000 megawatts of hydroelectric power sold by 

the Western Area Power Administration (WAPA). This electricity 

is generated at Bureau of Reclamation and Corps of Engineers dams 

in the Colorado, Missouri and California's Central Valley river 

basins. The Administration is currently reviewing proposals made 

by WAPA officials to effectively lock-in the allocation of this 

extremely valuable resource for up to the next 40 years. 

Locking-in power allocation could make it impossible for the 

federal government to provide low-cost WAPA electricity for 

potentially deserving uses, including water pumping related to 

fish and wildlife restoration, Indian tribes, mass transit and a 

wide variety of other purposes. 

At a time when water and power systems across the West are 

being reformed to address new needs, WAPA officials have been 

rushing headlong in the opposite direction with their effort to 

lock-in the allocation status quo well into the 21st century. In 

its Draft Environmental Impact Statement WAPA even considers 

setting allocation policies this year for the Hoover Dam power 

contracts, which will not expire until the year 2017. 

The effort to lock-in power allocation is not only 

inconsistent with general trends in natural resource policy, it 

is also counter to past practice at WAPA itself. Since WAPA was 
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created in 1977 the agency has made electricity allocation and 

contract renewal decisions for individual water and power 

projects 2 to 5 years prior to expiration of existing contracts 

and has extended most contracts for 15 years. 

The project-by-project method of making allocation decisions 

offers far more flexibility to meet new environmental and 

economic needs than the generic lock-in policy proposed by WAPA 

officials . It also allows WAPA to tailor allocation policies to 

meet the vastly different needs of the many regions of the 

country that WAPA serves. A power allocation policy that works 

in the Missouri River Basin which is awash in relatively low-cost 

surplus power may not work in California where both power demand 

and price are high. 

I am hopeful that this hearing will provide an opportunity 

for the Administration, WAPA power customers, environmentalists, 

Indian tribes and others to work together to develop a power 

allocation policy that serves the both the public interest and 

the particular interests of WAPA customers. It is possible to 

allocate power in a way that provides WAPA customers with 

considerable certainty while retaining opportunities to meet the 

rapidly changing needs of the West. I plan to work closely with 

all parties to develop an equitable and flexible power allocation 

policy . 
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Mr. MILLER. Mr. Johnson. 

STATEMENT OF HON. TIM JOHNSON 

Mr. JOHNSON. Mr. Chairman, several of the witnesses who will 
be testifying before the subcommittee today are from my home 
state of South Dakota. I would like to take this time to welcome 
Mr. Tom Heller, general manager of the Missouri Basin Municipal 
Power Agency; and Mr. Wilbur Between Lodges, president of the 
Oglala Sioux tribe. 

Mr. Tom Graves of Mid-West Electric Consumers Association 
also represents many consumer-owned utilities in the upper Great 
Plains, including South Dakota, and I would like to welcome him 
before the subcommittee as well. 

Mr. Chairman, the topic of Western Area Power Administration 
proposals to determine the allocation of Federal hydroelectric 
power is a critically important one for users of electricity in the 
upper Midwest. I look forward to hearing from the administration 
and the distinguished panels of witnesses who will come before the 
committee today. 

With WAPA contracts for power from the Pick-Sloan Missouri 
Basin program set to expire in the year 2000, it is absolutely im­
perative for those contracts to be renewed as soon as possible. I ap­
preciate your understanding, Mr. Chairman, of the need to have a 
timely resolution of the question of renewal of W AP A contracts. 

Many W AP A customers in the Missouri Basin have been under­
going an extensive effort at conservation activities over the past 
several years. They have been working with WAPAto implement 
the integrated resource planning requirements established by Sec­
tion 114 of the Energy Policy Act of 1992. 

By having them appear before the committee today, we will be 
able to hear firsthand of the efforts and successes that they have 
had in the many conservation activities they have been undertak­
ing. 

I am also looking forward to the testimony of Mr. Between 
Lodges and congratulate him for his recent election as president of 
the Oglala Sioux tribe. I will be working closely with Mr. Between 
Lodges on this and other issues. 

Also, Mr. Chairman, on the desks of the Members today is a bro­
chure relative to the E-2000 Energy Efficient Home. I want to con­
gratulate East River Electric and WAPA, Clay-Union Rural Electric 
in South Dakota, as well as the South Dakota Public Utilities Com­
mission for their work in constructing this home. It is a demonstra­
tion of what can be done with existing technology. 

[The brochure referred to follows:] 
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Mr. JOHNSON. I had the opportunity, in fact, to cut the ribbon for 
this residence in my hometown of Vermillion in the last couple of 
weeks, a home using readily available technology which nonethe­
less saves 40 to 60 percent of energy use. I think it is something, 
particularly for people in the upper Great Plains part of our coun­
try, to be aware of. And I think that WAPA and East River and 
our rural electrics deserve a great deal of credit for their very inno­
vative, proactive effort for energy conservation in this respect. 

I am going to have to excuse myself fairly soon in order to get 
on with the USDA reorganization markup that is going on in the 
House Agriculture Committee. But nonetheless I appreciate the 
testimony, and I will be reviewing it very carefully. 

So thank you, Mr. Chairman, for providing the committee with 
an opportunity to hear from the administration and the customers 
ofWAPA on this critically important issue. 

Mr. MILLER. Thank you. And thank you for your help with the 
hearing. 

[Prepared statement of Mr. Johnson follows:] 
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STATEMENT OF THE HONORABLE TIM JOHNSON 

tor hearinq by 

HOUSE NATURAL RESOURCES SUBCOMMITTEE 

ON OVERSIGHT AND INVESTIGATIONS 

June 16, 1994 

Mr. Chairman, several ot the witnesses who will be testityinq 

before the Subcom.ittee today are fro• my ho.. state of South 

Dakota, and I would like to taka this time to welcome Mr. Tom 

Heller, General Manaqar of Missouri Basin Municipal Power Aqency, 

and Mr. Wilbur Between Lodqes, President ot the Oqlala Sioux 

Tri be . Mr. Toll Graves of Mid-West Electric Consu.ers Associ ati on 

also represents many consu.er-owned utilities in the upper Great 

Plains, includinq South Dakota, and I would like to welcome him 

before the Subco .. ittee as wall. 

Mr. Chairaan, the topic ot Western Area Power Administration 

(WAPA) proposals to determine the allocation ot federal 

hydroelectric power is a critically important one tor users of 

electricity . in the Upper Midwest, and I look forward to hearinq 

fro• the Administration and the distinquiahad panels of witnesses 

who will co•e before the Co1111ittee today. With WAPA contracts 

tor power from the Pick-Sloan Missouri Basin proqram set to 

THtS STATIONERY II'RtNTEO ON PAPER MADE WITH RECYCLED FIBERS 
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expire in the year 2000, it ie imperative for those contracts to 

be renewed as soon as possible. I appreciate your understanding, 

Mr. Chairm~n, of the need to have a timely resolution of the 

question of renewal of WAPA contracts. 

Many WAPA customers in the Miasouri Basin have bean undergoing an 

axtanaiva effort of conservation activities over the paat several 

yaara. They have also bean working with WAPA to implaaant the 

integrated resource planning requireaenta aatabliahad by section 

114 of the Energy Policy Act of 1992. By having thea appear 

before the co .. ittee today, we will be able to hear first hand of 

the efforts and successes they have had in the aany conservation 

activities they are undertaking. 

I am also looking forward to the tastiaony of Mr. Between Lodges 

and congratulate him on hie recant election aa the Preaident of 

the Oglala Sioux Tribe. I will be working cloaely with Mr . 

Between Lodge• on this and other isaues. 

Thank you, Mr. Chairman, for providing the co .. ittaa with an 

opportunity to hear froa the Administration and cuatomers of WAPA 

on thia vary iaportant issue. 
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Mr. MILLER. Mr. Allard. 

STATEMENT OF HON. WAYNE ALLARD 
Mr. ALLARD. Thank you, Mr. Chainnan. I just wanted to wel­

come the panel members who will be testifying this morning before 
this committee. Energy is a big issue as far as the area that I rep­
resent, the State of Colorado, and I will be looking forward to the 
testimony. 

We are already, I understand, having some energy cost impacts 
within my State because of the forced release of water down the 
Grand Canyon. That is being reflected in electrical costs. So the 
customers in my area, the rural electric associations, are all having 
problems trying to hold down the electrical cost to their customers. 

It has raised considerable concerns as far as my area is con­
cerned. I will be anxious to hear what ideas they have in holding 
down any additional electric rate increases. 

Thank you. 
Mr. MILLER. Thank you. 
Mr. DeFazio. 

STATEMENT OF HON. PETER A. DeFAZIO 
Mr. DEFAZIO. Thank you, Mr. Chainnan. I see a few folks I am 

familiar with as we worked on the fonnulation of Section 114 a few 
years ago in this same room. We saw it when it was an individual 
bill in this committee. 

I have concerns about what I have read in the background mate­
rials, and I will listen with great interest to the response and the 
testimony. In part because of the Energy Act of 1992 and in part 
because of other evolution in our society, we are seeing tremendous 
uncertainties brought into the area of the electric power generators 
and people who transmit the power. 

It is reflected in my own region, the Bonneville Power Adminis­
tration seems to be on a fast track to making some major commit­
ments about six or seven years ahead of time for the direct service 
industries, the aluminum companies, and other customers, and I 
have got to wonder if, on the one hand, we are being told that we 
have to impose these dramatic efficiencies and we are so worried 
about cost that, you know, on the other hand, we can provide these 
sorts of long-tenn contracts. If there is going to be this much of an 
unsettling in the industry, if there is going to be this much com­
petition from new IRPs, if there is going to be all this disruption­
we all search for certainty in an uncertain world-the question is 
whether it is ultimately in the best interests of the ratepayers, 
whether it is in the best interests of the resources that we enter 
into these sorts of long-tenn contracts before it becomes more clear 
what the shape of the playing field is and what game we are play­
ing five and ten years down the road for the industry. 

And what I fear is that we may set up situations where we are 
locked in by contract which are going to be very detrimental to 
ratepayer interests and environmental interests in tenns of a 
search for a cost-effective renewable power and conservation re­
sources. 

So I come here with some skepticism, and will certainly look for­
ward to the testimony, Mr. Chainnan. 
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PANEL CONSISTING OF THOMAS HELLER, GENERAL MAN­
AGER, MISSOURI BASIN MUNICIPAL POWER AGENCY, SIOUX 
FALLS, SD; CLIFFORD BARRETT, EXECUTIVE DIRECTOR, 
COLORADO RIVER ENERGY DISTRffiUTORS ASSOCIATION, 
SALT LAKE CITY, UT; THOMAS P. GRAVES, EXECUTIVE DI­
RECTOR, MID-WEST ELECTRIC CONSUMERS ASSOCIATION, 
DENVER, CO; JAMES HENDERSON, PRESIDENT, LOVELAND 
AREA CUSTOMER ASSOCIATION, LAMAR, CO; JAN SCHORI, 
GENERAL MANAGER, SACRAMENTO MUNICIPAL UTILITY 
DISTRICT, SACRAMENTO, CA; AND, THOMAS S. MARTIN, GEN­
ERAL MANAGER, ELECTRICAL DISTRICT NO. 2, PINAL COUN­
TY,AZ 

Mr. MILLER. The first panel, I would like to welcome to the com­
mittee Mr. Thomas Heller, general manager of the Missouri Basin 
Municipal Power Agency; Mr. Clifford Barrett, executive director of 
the Colorado River Energy Distributors; Mr. Thomas Graves, exec­
utive director of the Midwest Electric Consumers Association; Mr. 
James Henderson, who is the president of the Loveland Area Cus­
tomer Association; Ms. Jan Schori, general manager of the Sac­
ramento Municipal Utility District; and Mr. Thomas Martin, gen­
eral manager, Electrical District No. 2, Pinal County, Arizona. 

Welcome to the committee. We will take your testimony in the 
order in which you were called. Your entire testimony will be 
placed in the record. To the extent you wish to summarize, please 
feel comfortable to do so; and any supporting documentation that 
you have will also be placed in the record. 

Mr. Heller. 

STATEMENT OF TliOMAS HELLER 
Mr. HELLER. Mr. Chairman, thank you very much for the oppor­

tunity to present our testimony here today to your committee. And, 
Congressman Johnson, thank you very much also for the warm in­
troduction. The State of South Dakota, can I tell you, it is a little 
cooler back there? 

Mr. MILLER. It is cooler everywhere. 
Mr. HELLER. Mr. Chairman, I represent Missouri Basin Munici­

pal Power Agency. We are a joint action agency in the State of 
South Dakota. We have members in North Dakota, South Dakota, 
Iowa, and Minnesota-58, to be exact. We are municipal systems 
that purchase power from the Western Area Power Administration 
and we provide supplemental energy to them. 

My statement has been provided to your committee and I will 
summarize it in very brief fashion, if I may, please. 

The Missouri Basin and its members support integrated resource 
planning as an important tool in meeting our mission of serving 
our customers' energy needs at the lowest possible cost. 

The development and implementation of the IRP will have a pro­
found effect on the Missouri Basin; expressly, by agreement, all of 
the load growth established or estimated by an IRP in our member 
communities will be served by Missouri Basin; 

Supply side resources selected by our IRP will be acquired by the 
Missouri Basin Municipal Power Agency; and 

Cost-effective demand-side opportunities that can provide timely 
system benefits while directly acquired by the Agency's member 
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utilities will most likely receive some financial assistance from the 
Agency. 

Missouri Basin strongly supports linkage of contract extensions 
and the integrated resource plans. There are strong substantive 
and policy reasons for knowing both the size of the allocation and 
the term of the contract prior to preparation of an integrated re­
source plan. Failure to address these critical issues will undermine 
effective integrated resource planning, discourage thoughtful re­
source decisions, and reduce demand-side options and their associ­
ated environmental benefits. 

Providing WAPA customers with long-term contract extensions is 
necessary for a variety of reasons. To fully appreciate the need for 
long-term contracts, it is necessary to think of an IRP as a long­
range strategic plan. For utilities to prepare meaningful and long­
range plans, the size, availability and price of existing resources 
must be known. Then, to determine cost-effective resource options, 
a utility estimates anticipated load growth and the attributes of 
new resource, including cost and availability. 

For Missouri Basin Members, the Pick-Sloan allocation is the 
"first-tier resource," currently satisfying about two-thirds of each 
member's baseload energy requirements. The Agency's supple­
mental resources are planned around the attributes of the WAPA 
allocation. The Agency resource decisions would be dramatically af­
fected by either reductions in the WAPA allocations or uncertain­
ties in the resource availability. In fact, in the worst case, uncer­
tainty in WAPA allocations could render the Agency's integrated 
resource plan meaningful. If our members' W AP A allocations are 
uncertain, then the Agency will have to plan for more resources 
than may be necessary in order to assure our availability to meet 
our contractual responsibilities to our members. If these additional 
resources prove ultimately unnecessary, then the Agency and its 
members will have needlessly invested considerable time and 
money, resulting unnecessarily in higher wholesale rates to our 
Members. On the other hand, underbuilding resources would sub­
ject us to the risk and uncertainties of the wholesale power market 
at a time when other utilities might be similarly resource con­
strained. 

Long-term contracts are an industry norm. Many resource deci­
sions involve long lead times. Engineering, permitting and con­
struction usually take five to ten years and often fifteen years. The 
larger the resource being developed, the longer the time period 
needed. Consequently, long-term contracts habitually refer to con­
tracts of no less than fifteen and usually twenty-five years or 
longer. 

The Agency's long-term contracts with its Members are for thir­
ty-five years. We also have a policy not to extend any long-term 
contracts to any new Members for periods less than fifteen. Cur­
rently, we have none of that short period. 

Long-term WAPA contracts not only benefit power customers, 
they also benefit the environment. As the Draft Environmental Im­
pact Statement has shown, the longer the contract term, the great­
er the environmental benefit. 

Missouri Basin believes that existing customers should be pro­
vided essentially the same allocations as they receive today. Full 
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resource allocations are consistent with the customers' need for re­
source certainty. 

Some suggest that W AP A should reserve a large portion of the 
available resource to be able to respond to changes in hydrology 
and project operations and to new customer demands. Missouri 
Basin believes that satisfaction of these concerns does not require 
large allocation reserves. 

Missouri Basin also recognizes that the Draft Environmental Im­
pact Statement is not a perfect document. Our comments to the 
Western Area Power Administration raised a number of concerns. 
At its core, however, the document conclusions are supportable. 
Furthermore, the document provides the means for addressing the 
critical issues of contract terms and conditions; specifically, these 
are long-term resource certainty, retention of high levels of current 
allocations, and timely knowledge of the size and duration of these 
allocations. 

We believe adoption of the Draft Environmental Impact State­
ment Option 8 satisfies these needs. 

In conclusion, current Pick-Sloan contracts expire in the year 
2000. While six years may seem like a long time, this is a very 
short horizon for utility planners. If WAPA is forced to scrap the 
DEIS, Pick-Sloan customers would only have three years to acquire 
potentially large resources for the replacement. This would be a 
disadvantage to programs that take four or five years to imple­
ment. 

We believe certain issues must be resolved within the next year, 
specifically long-term Pick-Sloan contracts, allocations similar in 
size and allocations for timely decisions. We believe these needs 
can be satisfied within the framework established by the DEIS. We 
are willing to consider other contracts other than 8--even options 
not under the DEIS-provided the resulting preferred alternative 
conforms with the basic needs we have outlined. 

With that, I would like to thank you very much for the oppor­
tunity to testify before the subcommittee. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Heller follows:] 
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Mr. Chairman, thank you for the opportunity to testifY before this subcommittee on 
the Draft Environmental Impact Statement (DEIS) recently issued by the Western 
Area Power Administration (WAPA). I am Tom Heller, General Manager of the 
Missouri Basin Municipal Power Agency (Missouri Basin or Agency). Missouri Basin 
is a joint action agency comprised of 58 municipal utilities located in Iowa, 
Minnesota, North Dakota and South Dakota. Missouri Basin members hold their 
own individual WAPA allocations. The Agency is the supplemental power supplier 
for its member utilities, meeting the wholesale power needs of its members not 
satisfied by their allocations from W APA of power generated at the mainstem dams 
on the Missouri River (Pick-Sloan Project). 

Missouri Basin and its members support integrated resource planning as an 
important tool in meeting our mission of serving our customers energy needs at the 
lowest possible cost. The Agency worked with this Committee in the drafting of 
Section 114 of the Energy Policy Act of 1992. Missouri Basin is currently developing 
its own IRP (though not required to by Section 114), which our membership is 
interested in using to satisfY their own Section 114 responsibility by having 
Missouri Basin serve as an "IRP Cooperative" under the terms of that provision. 

The development and implementation of the IRP will have profound effects on 
Missouri Basin: 

• by agreement, all of the load growth estimated by the IRP in our member 
communities will be served by Missouri Basin; 

• supply side resources selected by the IRP will be acquired by the Agency; and 

• cost-effective demand-side opportunities that can provide timely system 
benefits, while directly acquired by the Agency's member utilities, will most 
likely receive some financial assistance from the Agency. 

As you know, W APA's DEIS quantifies the environmental benefits of pursuing IRPs 
under various proposals. Specifically, the DEIS reviews the impact on integrated 
resource planning of alternative scenarios for extending existing W AP A contracts 
and power allocations. 

Missouri Basin strongly supports this "linkage" of contract extensions and IRPs. 
There are strong substantive and policy reasons for knowing both the size of the 
allocation and the term of the contract prior to preparation of an IRP. Failure to 
address these critical issues will undermine effective integrated resource planning, 
discourage thoughtful resource decisions and reduce demand-side options and their 
associated environmental benefits. 

Importance of Loni[·Term Contracts 

Providing WAPA customers with long-term contract extensions is necessary for a 
variety of reasons. To fully appreciate the need for long-term contracts it is 
necessary to think of an IRP as long-range strategic plan. For utilities to prepare 
meaningful long-range plans, the size, availability and price of existing resources 
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must be known. Then, to determine cost-effective resources options, a utility 
estimates anticipated load growth and the attributes of new resources-- including 
cost and availability. 

For Missouri Basin's members, the Pick-Sloan allocation is the "first tier resource"-­
currently satisfying about two-thirds of each member's baseload energy 
requirements. The Agency's supplemental resources are planned around the 
attributes of the WAPA allocation. Attributes of the WAPA allocation that are 
considered in resource acquisition decisions include seasonal availability, load 
following ability, dispatchability, fuel diversity and price. It is not simply a matter of 
knowing that our member utilities will receive "a fairly large hydropower allocation," 
we need to know the details of that resource availability as well as the total size and 
cost. 

The Agency's resource decisions would be dramatically affected by either reductions 
in WAPA allocations or uncertainties in resource availability. This uncertainty 
substantially complicates Missouri Basin's preparation of an IRP -- since the Agency 
must make up any resource reduction from WAPA --and diminishes the value of the 
IRP in promoting cost-effective decisions. This uncertainty also increases the 
likelihood of developing traditional fossil-fired resources, thereby reducing 
development of otherwise cost-effective demand-side programs and their associated 
environmental benefits. In the worst case, this uncertainty in WAPA allocations 
could render the Agency's IRP meaningless. 

If our members' WAPA allocations are uncertain, then the Agency will have to plan 
for more resources than may be necessary in order to assure our ability to meet our 
contractual responsibility to our members. If these additional resources prove 
ultimately unnecessary, then the Agency and its members will have needlessly 
invested considerable time and money, resulting wmecessarily in higher wholesale 
rates to our members. On the other hand, underbuilding resources would subject us 
to the risk and uncertainties of the wholesale power market at a time when other 
utilities might be similarly resource constrained. 

Long-term contract extensions minimize risk and increase certainty in IRP decisions. 
Detailed knowledge about the size and availability of resources -- particularly large, 
baseload resources -- is essential for the meaningful preparation of an IRP. 

Long-Term Contracts Are Emploved 'fhroughout the Industry 

Long-term contracts are an industry norm for a majority of resources. Utilities 
secure long-term power supplies through direct ownership, lease arrangements, life­
of-unit contracts, and other long-term agreements. Utilities attempt to achieve the 
greatest resource certainty for those power supplies that are (1) baseload resources, 
and (2) least cost. These are precisely the attributes of the Pick-Sloan allocation for 
Missouri Basin's members. 

Many new resources decisions involve long lead times. Engineering, permitting and 
Missouri Basin 

WAPA DEIS Hearing 
Page 2 
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construction usually takes five to ten years and often takes fifteen years. The larger 
the resource being developed, the longer the time period needed. Consequently, "long­
term" contracts habitually refer to contracts of no less than 15 years and usually 25 
years or longer. The Agency's long-term contracts with its members are for 35 years 
and the Agency's policy is to not extend long-term contracts tq any new members for 
a period less than 15 years. 

Even in this dramatic period of change in the industry, utilities are entering into long­
term bulk power supply arrangements. While the arrangement may be a contract 
with a non-utility generator (instead of utility owned generation), utilities are still 
securing a majority of their baseload and peaking resources on a long-term basis. 

Environmental Benefits Associated With Loni-Term W APA Contracts 

Long-term WAPA contracts do not only benefit power customers, they also benefit 
the environment. As the DEIS shows, the longer the contract term the greater the 
environmental benefits. This correlation exists because greater resource certainty 
enables utilities to make long-term investments in demand-side and renewable 
resources. Given short planning horizons and uncertain resource availability, utilities 
are likely to select those resource options that have shortest lead times, high 
operational flexibility, resource certainty and low initial capital costs. Under this 
scenario, investments in combustion turbines -- rather than energy efficiency and 
renewables -- are most likely. 

Furthermore, ifWAPA allocations are reduced-- either in size or duration-- it is likely 
that this renewable, baseload resource will be replaced in part through fossil-fired 
generation. Thus, reductions in WAPA allocations would result in increases in 
emissions from current WAPA customer replacement resources. 

Contracts Should Provide Lariest Possible Resource Allocation 

Missouri Basin believes that existing customers should be provided essentially the 
same allocations they receive today. Full resource allocations are consistent with 
the customers' need for resource certainty. 

Some suggest that WAPA should reserve a larger portion ofthe available resource to 
be able to respond to changes in hydrology and project operations and to new 
customer demands. Missouri Basin believes that satisfaction of these concerns does 
not require large allocation reserves. 

The Agency recognizes that changes in the Corps of Engineers' Master Manual for 
operation of the Missouri River, Endangered Species Act compliance efforts and 
other factors could result in reduced resource availability. Missouri Basin and its 
members fully expect that any new WAPA contract --like current contracts-- will 
include adequate provisions for reducing allocations in order to respond to any of 
these factors. We believe it is more appropriate to respond to these events if and 
when they occur, rather than withholding a portion of customer allocations in 

Missouri Basin 
WAPA DEIS Hearing 

Page 3 
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anticipation of an event that may not materialize. 

Missouri Basin recognizes that there may be new applications for allocations of 
federal hydropower. We believe, however, that the two percent reserve contained in 
DEIS Option 8 is sufficient to satisfy the demand of these new customers. It must 
be recognized that, under existing federal power policies, allocations can only be made 
to eligible preference entities (e.g., non-for-profit utilities with local distribution 
responsibility). Given this limitation, as well as the requirement that the customer 
be located within the basin watershed, we believe that the two percent reserve will be 
more than adequate. For the Pick-Sloan system, this two percent reserve equals 
about 50 MW. Compare this to the average WAPA allocation of the Agency's 
members of 6 MW. 

In the Pick-Sloan region, the largest new customer demand has been for pumping 
power for water supply for Native Americans and other municipal and industrial 
customers. The policy of this Committee, as established in the Mni Wiconi bill and 
other legislation and supported by Missouri Basin, is to serve these new loads 
through power allocated from what was previously reserved for seasonal pumping for 
Pick-Sloan irrigation projects. Continuation ofthis practice does not require a 
reduction in the allocations of current Pick-Sloan customers. 

~ncy Members Are Leaders In Conservation 

The Agency and its members share this Committee's desire to encourage integrated 
resource planning and demand-side management investments. The Agency's 
members have been leaders in this field. Through demand-side management 
investments, our members collectively have 50 MW of peak demand that is 
interruptible. This peak shaving effort reduces our members coincident peak demand 
by 10 percent. This compares favorably with the industry average. 

I would like to highlight some of our members' activities: 

• Sioux Center, lA Municipal Utilities has achieved nearly 100 percent customer 
saturation for its water heat wrap program. This stunning achievement was 
accomplished without financial incentives. In addition, Sioux Center has an 
aggressive new building efficiency program, a methane gas recapture program 
at its waste treatment plant, and a derived fuel (recycled cardboard) boiler at 
the local high school. 

• Under state law, all of our Minnesota members invest one percent of gross 
revenues in demand-side management activities. Similarly, many of the Iowa 
public power systems voluntarily meet that State's one and one-half percent 
conservation investment policy. 

• Vermillion, South Dakota installed a load management system in 1986. The 
system is used to cycle water heaters, central air conditioning and electric heat 
for both residential and commercial customers. Additionally, the City has 

Missouri Basin 
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encouraged the strategic use of compact fluorescent lighting, converted all street 
lights to the more efficient high pressure sodium lights, and loss evaluated 
transformers to ensure the most cost-effective benefits over the entire life of the 
transformer. The City estimates a savings of 1500 kW from their winter peak 
and 2450 kW in the summer. A 20 percent reduction from their potential 
estimated peaks. 

• Benson, Minnesota has aggressively managed its electrical loads since 1980. 
Perhaps one of the most impressive success stories is the City's ability to 
interrupt 690 kW of industrial load on a voluntary basis trough a simple phone 
call at times of peak power requirements. Customers interrupt their own 
operations with no incentives offered by the City. 690 kW represents more than 
ten percent of the entire City load at peak times. This interruption would likely 
occur three to five times during an average year. 

Importance of W APA DEIS 

Missouri Basin recognizes that the DEIS is not a perfect document: our comments 
to WAPA raised a number of concerns. At its core, however, the document's 
conclusions are supportable. Furthermore, the document provides the means for 
addressing the critical issues of contract terms and conditions. 

As I stated earlier, to make sound resource decisions, minimize adverse 
environmental effects, promote demand-side management and renewable resource 
acquisition, and facilitate responsible integrated resource planning, W APA customers 
need: 

• long-term resource certainty; 

• retention of high levels of current allocations; and 

• timely knowledge of the size and duration of allocations. 

We believe adoption of the DEIS Option 8 satisfies these needs. 

Delay Causes Unacceptable Consequences for Pick-Sloan Customers 

It is not my intent to minimize the criticisms of the WAPA DEIS. However, it must 
be recognized that failure to reach prompt and appropriate decisions will have 
unacceptable consequences for Pick-Sloan customers. 

Current Pick-Sloan contracts expire in the year 2000. While six years may seem like 
a long time to some, it is a very short horizon for utility planners. IfWAPA is forced 
to scrap the DEIS and start again, it is our concern that a new process -­
particularly Basin-specific marketing plans and associated Environmental Impact 
Statements -- could cause delays of greater than three years. Leaving Pick-Sloan 
customers with only three years to acquire potentially large sources of replacement 
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power is simply unacceptable. This short time frame will also disadvantage the 
many cost effective demand-side programs that take four to five years to fully 
implement. 

Conclusion 

Missouri Basin and its member utilities believe certain issues must be resolved 
within the next year, specifically: 

• long-term Pick-Sloan contract extensions; 

• allocations similar in size to current allocations; and 

• timely decisions. 

We believe that these needs can be satisfied within the framework established by the 
DEIS. We are willing to consider options for contract terms and conditions other 
than Option 8 -- and even options not outlined in the DEIS -- provided that the 
resulting preferred alternative conforms to the basic needs we have outlined above. 

Missouri Basin 
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Mr. MILLER. Mr. Barrett. 

STATEMENT OF CLIFFORD BARRETT 

Mr. BARREIT. Mr. Chairman, I am executive director of the Colo­
rado River Energy Distributors Association. CREDA is comprised of 
141 nonprofit electric utilities that purchase power marketed by 
the Salt Lake City area office of Western Area Power Administra­
tion. CREDA members serve some three million people in six 
States. Its members purchase approximately 85 percent of the Col­
orado River Storage Project power resources. Because of the signifi­
cant role that Federal hydropower plays in the resource mix of 
CREDA member utilities, CREDA has a very large stake in how 
Western implements the proposed energy planning and manage­
ment program and the integrated resource planning requirements 
of section 114 of the Energy Policy Act before 1992. 

We appreciate this opportunity to discuss issues relating to 
EPMP-EIS. We also appreciate the opportunities we have had over 
the past several months to meet with your staff to explore legisla­
tive resolution of a number of other CRSP issues, including funding 
of the endangered fish recovery program. 

The power generation and transmission facilities built as part of 
the CRSP have proved to be a valuable resource for CREDA mem­
bers and for the Nation. CRSP power revenues repay the Federal 
investment in the project's power features and more than 95 per­
cent of the Federal investment in the participating irrigation 
projects in the upper basin. According to an October 1989 report by 
the GAO, power revenues will ultimately repay more than five 
times the Federal power investment. 

I will summarize my remarks today, but ask that the full text 
of my testimony and the comments submitted by CREDA to West­
ern on the EPMP-EIS be included in the hearing record. I also re­
quest the comments submitted by the Irrigation and Electrical Dis­
tricts Association of Arizona also be included in the record. That 
association is a member of CREDA and their comments highlight 
the plight of small customers whose major power need is for agri­
cultural pumping. 

CREDA is supportive of the IRP process. But those IRP pro­
grams are consistent with the business objectives of public power 
utilities, to provide the lowest-cost power available to our cus­
tomers. 

CREDA members were involved in demand-side management 
and energy efficiency programs prior to the enactment of the En­
ergy Policy Act. Some are outstanding examples of aggressive ap­
plication of demand-side management and techniques. 

For example, DSM activities, begun in 1986, have saved the Salt 
River Project in Arizona about 70 megawatts of capacity. Over the 
next 20 years, they plan to further reduce their peak demand by 
540 megawatts through additional DSM programs. 

CREDA was an active participant in the negotiations and draft­
ing that produced the IRP legislation that forms the basis for West­
ern's proposed IRP program. 

Beyond repeating the Integrated Resources Planning require­
ments of the Energy Policy Act, the EIS has only sketchy informa­
tion on the proposed IRP process. CREDA assumes that when the 
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proposed IRP rules are issued they will contain sufficient detail to 
pennit customers to make infonned comments. 

In our comments to Western on the EIS, we made a number of 
specific . recommendations which we urge be included in the pro­
posed IRP rules. We will not repeat those suggestions since they 
will be made a part of the hearing record. 

Concerning Western's proposed power marketing initiative, 
CREDA concurs with Western's assertion that quality utility plan­
ning is enhanced when a customer's existing resources are stable 
and reliable. For that reason, we support the inclusion of a 25-year 
contract extension as part of the IRP process. 

We understand the Chainnan's concern that long-tenn contracts 
may limit Western's future ability to allocate power for new pur­
poses and to new customers. We believe those concerns can be ad­
dressed as part of the contract extension and that the benefits in 
tenns of high-quality resource planning outweigh the possible 
downsides. 

As I said earlier, the CRSP power resource plays a very signifi­
cant role in the resource portfolio of CREDA members. The alloca­
tions of Federal power provide a cost-effective base to which 
CREDA members can add additional resources, including demand­
side management and energy efficiency programs to meet customer 
demand. The more certainty Federal power customers have about 
the Federal resource, the longer-range view they can take about ac­
quiring and implementing complementary resources. 

A utility's ability to rely on the availability of existing resources 
has a direct impact on its long-range planning. I recommend to the 
committee the comments submitted to Western by the City of Palo 
Alto, which I have attached to this statement and request be made 
a part of the hearing record. 

Palo Alto indicates that utilities that are unsure about the stabil­
ity of long-tenn resources will favor acquisition of new resources 
that have relatively low capital costs and higher operating costs, 
such as fossil-fueled generation. In contrast, utilities that have 
more certainty about the time and scope of their resources can in­
crease their commitment to renewable resources and resources that 
utilize more efficient technologies, which also tend to have rel­
atively higher capital costs and lower operating costs. 

CREDA supports the committee's desire to promote consideration 
and acquisition of renewable and energy-efficient resources by 
Western customers We believe these goals can best be achieved by 
approving a 25-year contract extension for existing customers as a 
part of the IRP process. 

CREDA does not supfort Western's proposal to reserve a portion 
of the available Federa resources in a pool to be used for possible 
future uses or customers. CREDA appreciates the fact that chang­
ing societal values and new circumstances may necessitate changes 
in power allocations to accommodate changes in operations, new 
uses or new customers. At this time, however, such changes are, 
in most cases, speculative. 

CREDA is aware of the fact that changing social values and 
goals can have dramatic effects on the operation of the Western hy­
dropower system. The important point in the context of the issues 
of this hearing is that existing supply contracts have had very lit-



24 

tie, if any, effect on decisions made to change power plant oper­
ations. 

Glen Canyon Dam is a good example. CREDA has been actively 
engaged in the Glen Canyon Dam operational change issues from 
the onset. Although we may have had differences of opinion with 
this committee at the beginning of the legislative process on the 
Grand Canyon Protection Act, we supported the enactment of the 
final conference report. Since passage of the law, we have been ac­
tive in the EIS process and the determination of new operational 
criteria for the dam. 

At no time did we expect or assert that the existing contracts 
could prevent needed changes in operation. We have, however, 
worked hard to assure that changes are based on sound scientific 
data and have accommodated those changes within the existing 
contracts. We believe it is possible to write long-term contracts in 
a way that fully protects the government's ability to make needed 
operational changes and still provide the customers with the degree 
of stability needed to do good long-term planning. 

The same principle applies to meeting future new objectives in 
the marketing of Federal power. While the amounts and time of 
such new needs are not fully known today, it is certainly possible 
to write long-term contracts which allow for future changes in use, 
yet provide a degree of stability for long-term planning by existing 
contractors. 

CREDA believes these issues can be resolved within and as a 
part of Western's existing process. Because of the wide disparity 
among projects on potential future needs and possible operational 
changes, these issues can best be solved on a project-by-project 
basis. We urge the committee and Western to work with the cus­
tomers to solve the length-of-contract problems and are ready to 
participate in the resolution of those issues. There is no need to 
delay this program and the benefits it will produce. 

I appreciate the opportunity to speak with you on it. Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Barrett and attachments follow:] 
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Mr. Chairman, members of the Committee, I am Clifford Barrett, the Executive 
Director of the Colorado River Energy Distributors Association (CREDA). As you may 
know, CREDA is comprised of 141 non-profit electric utilities that purchase power marketed 
by the Salt Lake City Area Office of the Western Area Power Administration (Western). 
CREDA members serve some three million people in six states and its members purchase 
approximately 85% of the Colorado River Storage Project (CRSP) power resources marketed 
by the Salt Lake City Office. Because of the significant role federal hydropower plays in the 
resource mix of CREDA member utilities, CREDA has a very large stake in how Western 
implements the proposed Energy Planning and Management Program (EPMP) and the 
integrated resource planning requirements of Section 114 of the Energy Policy Act of 1992. 

We appreciate this opportunity to discuss issues relating to the EPMP-EIS. We also 
appreciate the opportunities we have had over the past several months to meet with your staff 
to explore legislative resolution of a number of other CRSP issues, including funding of the 
endangered fish recovery program. 

The power generation and transmission facilities built as part of the CRSP have 
proved to be a valuable resource for CREDA members and for the nation. CRSP power 
revenues repay the federal investment in the project's power features and more than 95% of 
the federal investment in participating irrigation projects in the Upper Basin states. 
According to an October 1989 report by the General Accounting Office (GAO/RECD-90-
2FS), power revenues will ultimately repay more than five times the federal power 
investment. CRSP power revenues have also been applied to pay costs of the Glen Canyon 
Dam environmental studies and EIS and for studies relating to the endangered species 
recovery program administered by the Fish and Wildlife Service. 

Mr. Chairman, I will summarize my remarks today but ask that the full text of the 
comments submitted by CREDA to Western on the EPMP-EIS be included in the hearing 
record. I would also request that comments submitted by the Irrigation and Electrical 
Districts Association of Arizona (IEDA) be included in the record. IEDA's members are 
also members of CREDA. Their comments highlight the problems of small customers whose 
major power need is for agricultural pumping. 

CREDA is very supportive of the IRP process. We support IRP because it makes 
good business sense to evaluate a full range of supply-side and demand-side options to make 
an informed choice about cost-effective resource retention and acquisition. The goals of IRP 
programs are consistent with the business objective of public power utilities: to provide the 
lowest cost power available to our customers. Public power systems have no economic 
reason to prefer supply-side resources over demand-side resources ·because they do not earn a 
rate of return on capital investments. 

CREDA members were involved in demand-side management and energy efficiency 
programs prior to enactment of the Energy Policy Act. Some are outstanding examples of 
aggressive application of demand-side management (DSM) techniques. For example, DSM 
initiatives begun in 1986 have saved the Salt River Project (SRP) in Arizona about 70 MW 
of capacity. SRP plans to reduce peak demand for the next 20 years by another 540 MW 
through additional DSM programs. 
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In addition, CREDA was an active participant in the negotiations and drafting that 
produced the IRP legislation that forms the basis for Western's proposed IRP program. With 
that introduction, I would like to move to specific comments on the EPMP-EIS . 

COMMENTS ON THE PROPOSED ENERGY PLANNING (IRP) PROGRAM 

Beyond repeating the Integrated Resources Planning (IRP) requirements of the Energy 
Policy Act -- which we helped draft -- the EIS has only sketchy information on the proposed 
IRP process. CREDA assumes that when the proposed IRP rules are issued, they will 
contain sufficient detail to permit customers to make informed comments. In our comments 
to Western on the EIS, we made a number of specific recommendations which we urge be 
included in the proposed IRP rules. We will not repeat those suggestions here since they 
will be made part of the hearing record. 

COMMENTS ON PROPOSED POWER MARKETING INITIATIVE 

Long-Term Contracts 

CREDA concurs with Western's assertion that "Quality utility planning is enhanced 
when a customer's existing resources are stable and reliable. • For that reason, we support 
inclusion of a 25-year contract extension as part of the IRP process. While we understand 
the Chairman's concern that long-term contracts may limit Western's future ability to allocate 
power for new purposes and to new customers, we believe those concerns can be addressed 
as part of the contract extension and we believe that the benefits -- in terms of high quality 
resource planning -- outweigh the possible downsides. 

As I said earlier, the CRSP power resource plays a very significant role in the 
resource portfolio of CREDA members. The allocations of federal power provide a cost­
effective base to which CREDA members can add additional resources, including demand­
side management and energy efficiency programs, to meet customer demand. The more 
certainty federal power customers have about the federal resource, the longer-range view 
they can take about acquiring and implementing complementary resources. 

A utility's ability to rely on the availability of existing resources has a direct impact 
on its long-range planning. I recommend to the Committee the comments submitted to 
Western by the City of Palo Alto, which I have attached to this statement and request be 
made a part of the hearing record. Palo Alto indicates that utilities that are unsure about the 
stability of long-term resources will favor acquisition of new resources that have relatively 
low capital costs and higher operating costs, such as fossil-fueled generation. In contrast, 
utilities that have more certainty about the timing and scope of their resources can increase 
their commitment to renewable resources and resources that utilize more efficient 
technologies, which tend to have relatively higher capital costs and lower operating costs. 
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CREDA supports the Committee's desire to promote consideration and acquisition of 
renewable and energy efficient resources by Western customers. We believe these goals can 
best be achieved by approving a 25-year contract extension for existing customers as part of 
the IRP process. 

Resource Pool 

For similar reasons, CREDA does not support Western's proposal to reserve a portion 
of the available federal resource in a pool to be used for possible future uses or customers. 
CREDA appreciates the fact that changing societal values and new circumstances may 
necessitate changes in power allocations to accommodate changes in operations, new uses or 
new customers. At this time, however, such changes are, in most cases, speculative. 
CREDA is aware of the fact that changing social values and goals can have dramatic effects 
on the operation of the western hydropower system. The important point in the context of 
the issues in this hearing is that the existing power supply contracts have had very little if 
any effect on the decisions made to change plant operations. 

CREDA has been actively engaged in the Glen Canyon Dam operational change 
issues from the onset. Although we may have had differences of opinion with this 
Committee at the beginning of the legislative process on the Grand Canyon Protection Act, 
we supported enactment of the final conference report. Since passage of the law, we have 
been active in the EIS process and the determination of new operational criteria for the dam. 
At no time did we expect or assert that the existing contracts could prevent needed changes 
in operation. We have, however, worked hard to assure that changes are based on sound 
scientific data, and have accommodated those changes within the existing contracts. We 
believe it possible to write long-term contracts in a way that fully protects the government's 
ability to make needed operational changes and still provide the customers with the degree of 
stability needed to do good long-term planning. 

The same principle applies to meeting future new objectives in the marketing of 
federal power. While the amounts and time of such new needs are not fully known today, it 
is certainly possible to write long-term contracts which allow for future changes in use, yet 
provide a degree of stability for long-term planning by existing contractors. 

CREDA believes that these issues can be resolved within and as a part of Western's 
existing EPMP-EIS and IRP rulemaking process. Because of the wide disparity among the 
projects on potential future needs and possible operational changes, these issues should be 
solved on a project-by-project basis. There is no need to delay this program and the benefits 
it will produce. 

We urge the Committee and Western to work with the customers to solve the length 
of contract problems and are ready to participate in the resolution of these issues. We would 
not like to see any delay in the EIS or IRP rulemaking process. 
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SUMMARY/CONCLUSION 

1. CREDA Members have been strong supporters of DSM and conservation for 
many years. 

2. Stable access to resources, including Western's generation and transmission, is a 
key element of adequate IRPs, and the basis for developing DSM and renewable 
energy resources. Long-term contracts are essential to the IRP process. 

3. Long-term contracts have not and will not impair the Administration's ability to 
make changes in hydropower operations to satisfy environmental needs. 

4. Contracts can be written to provide the stability needed and also provide 
mechanisms to allow future reallocation of the resource to meet changing social 
goals and needs. 

5. CREDA believes these issues can and must be worked out within the on-going 
EPMP EIS and the IRP Rulemaking process on the current time frame and 
schedule. 

6. CREDA is prepared to work with Western, the Department and the Committee to 
solve these issues on a timely basis. 

84-172 0 - 94 - 2 
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May 12, 1994 

Mr. Bob Fullerton 
Western Area Power Administration 
P.O. Box 3402, A6100 
Golden, CO 80401-0098 

Re: Comments on the Western Area Power Administration Energy Planning 
and Management Program Environmental Impact Statement (EPMP-EIS) 

Dear Mr. Fullerton: 

The Colorado River Energy Distributors' Association is comprised of 141 non­
profit utilities that purchase power marketed by the Salt Lake City Area Office 
of the Western Area Power Administration. CREDA members serve some 3 
million people in 6 states and its members purchase approximate! y 85 % of the 
power resources marketed by the Salt Lake City Area Office of Western. 
CREDA members have an immense stake in the outcome of the deliberations over 
bow Western will implement the proposed EPMP program and Section 114 of the 
Energy Policy Act of 1992 (EPAct) . CREDA appreciates the opportunity and 
offers the following comments in the draft EIS . 

General Comments 

The federal hydropower which is marketed by Western is and has been the 
cornerstone of the preference customers resource development of the past forty 
years. Western's transmission system, in conjunction with the federally generated 
power has been the genesis of a regionally developed, reliable electric power 
supply system that serves the public in the western United States. The future 
administration and operation of that electric system is vitally significant to the 
future of the power supplying utilities and their customers. The economic 
viability of many rural areas depends on this system. Western, however, is not 
a public utility with traditional utility responsibilities. Western is a marketing 
agency of federally generated hydropower that constitutes a partial resource for 
municipal, cooperative and other preference entities. 

In the Purpose and Need Statement, Western sites the purposes of the 
EPMP EIS as: 
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Promote the stable, efficient, and economical use of electrical 
generation and conservation resources by Western's customers 

Promote consideration by Western's long-term firm power 
customers of cost-effective, demand-side management and supply­
side alternatives including renewable resources, as part of their 
long-term planning process. 

Market Federal power on a long-term basis in accordance with 
Western's mission as a power marketing administration. 

Develop the Program in an equitable manner consistent with 
Western's legal obligations and constraints, including the 
obligation to carry out Section 114 of the Energy Policy Act of 
1992. 

We concur with the above stated purposes, but we would also add the 
following Objectives for Western: 

• Assure a stable and reliable federal hydropower resource 

Assure rate stability through commitments by Western and the 
operating agencies (U.S. Bureau of Reclamation and Corps of 
Engineers) to: 

(i). Hold normal operating and maintenance (O&M) expense 
increases below the rate of inflation, 

(ii). Provide for and review of O&M planning decisions. 

(iii). Continue to utilize cost based rate methodology 

If the federal goal is to minimize adverse environmental impacts, 
then Western should hold down the rates of its renewable 
hydropower resources to reduce the need for customers to seek out 
alternative generation resources that may have more environmental 
impact. 

Provide flexibility to mutually agree and incorporate material 
changes in the federal hydropower marketing program through 
customer funding, joint participation, and other means intended to 
reduce program costs. 

2 
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We feel strongly that these objectives are imponant to all Western 
activities and should especially be included in the EPMP effort to set the tone for 
the proposed lRP rules. 

Most of Western's customers have a long and active history of 
encouraging the wise use of electric energy and supporting the development of 
renewable resources. Many of Western's customers have prepared IRP's on their 
own initiative before they were required to do so by the effective date pursuant 
to EPAct. Much of the demand side management (DSM) and renewable resource 
effort is not easy to implement and, in most cases, there are cheaper and more 
reliable alternatives available. However, the preference customers have, on their 
own initiative, developed DSM programs, done screening studies, developed pilot 
programs and actively pursued and encouraged the wise and efficient use of this 
essential service prior to such programs being required by contract or law. The 
wholesale suppliers of electricity have limited opportunity for demand side 
efficiencies but, in close cooperation with their distribution members, they can 
accomplish the objectives of the IRP process. However, the laws of physics, not 
the level of effort or level of expenditures, will dictate the ultimate efficiency. 
Thus, the major effort for DSM will fall to the distribution entities and, with the 
encouragement of the wholesale supplier, will improve energy efficiency where 
appropriate. 

Energy Management Program 

Beyond repeating the requirements of the EP Act, the draft EIS has only 
sketchy information on the proposed IRP program to be established in a rule 
making program. CREDA assumes the proposed IRP rules will be in sufficient 
detail to allow for detailed comments. The following should be considered as the 
proposed IRP rules are drafted. 

Western's acceptance (or rejection) of an IRP submitted by a 
customer must be based on the customers compliance with a well 
defined process and specific customer goals. The existing 
customers should have the first right (on a pro rata basis) to any 
unallocated power resulting from the reduction in an allocation or 
penalty. Western should not assume any regulatory or judiciary 
authority over the plan but rather focus its role on administrative 
review of the submitted IRP plan to assure appropriate recognition 
of the planning criteria listed in section 204 of the EPAct. We 
believe this is consistent with the Congressional intent. We 
understand that the Administrator of Western has the authority to 
determine compliance with the proposed IRP rules; however, we 
believe that the process should provide for a dispute resolution 

3 
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consultive process to allow for further clarification of issues and 
alternatives contained in the IRP. The provisions of the 
Alternative Dispute Resolution Act should be considered. The 
EPAct provides that the Administrator shall accept the IRP which 
a customer has prepared in response to another state or federal IRP 
requirement which substantially complies with EP Act 
requirements. Western's proposed IRP rules should recognize an 
IRP requirements by another jurisdiction. To avoid confusion, and 
minimize conflicting requirements with other jurisdictions, the 
proposed IRP rules should not list specific requirements but should 
only deal in generalities with the seven elements enumerated in 
EPAct. 

If methodologies which require lengthy lead times are required 
(e.g., end-use load forecasting), they should be required in the 
second round of IRP filings. Also, if Western plans to adopt 
stringent requirements for each element of EPAct, Western should 
provide that any such requirements should not apply to any 
customer who is required to meet the requirements of a state or 
other federal agency which addresses the elements of EP Act. The 
customer's governing body review and approval of an IRP should 
be sufficient to comply with the public process. 

The proposed IRP rules should only apply to the contracting entities and 
should not automatically apply to all recipients of federal power. The proposed 
IRP rules should be flexible enough to accommodate regional and project specific 
differences and the proposed IRP rules should allow the existing joint action 
agencies and G&T's to be eligible for the extension of time for filing the initial 
IRP as a cooperative agency. 

The draft EIS states that Western would establish different regulations for 
certain small customers with total energy sales on usage of 25 GWh or less. 

Western should allow a qualifying small customer two options to consider; 
one being for the small customer to prepare and submit an IRP, the other option 
being for the small customer to submit a program which considers reasonable 
opportunities to meet future energy service requirements at the lowest possible 
cost, and minimize, to the extent practicable, adverse environmental effects. 

It is not administratively practical for the small customers, with loads of 
25 GWh or less, to prepare an IRP which would require them to describe and 
evaluate each DSM technology when many of the technologies are not applicable 
to the small utilities situation. Environmental, economical and social factors are 

4 
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regionally and seasonally sensitive and the cost for evaluating the factors for a 
small system is administratively overly burdensome. 

An effective IRP ·for a small customer should consider all aspects of their 
power consumption. For those where irrigation pumping is a significant part of 
their electrical load, they need to look at irrigation efficiency and water saving 
methods in addition to energy saving methods on the electrical side. All these 
options reduce their electrical consumption. You cannot expect these customers 
to reduce their consumption of their federal contract amount. The most cost 
effective option is to continue to receive their full federal allotment and reduce 
their purchase from their alternative supplier. 

The development and maintenance of the DSM activity factors, for each 
DSM activity available to the utilities, can be a large and expensive task. In 
order for these activities to be useful, tbeir factors and the utility specific data 
would have to be constantly maintained. Given the minimal likelihood of 
identifying new activities with real benefits, the cost of this extensive exercise 
will most likely outweigh the actual savings. 

The decisions small customers have to make are usually more dependent 
upon the local economics and conditions for a short period rather than a long 
term trend or known conditions. 

It will not be cost effective for the small customer to perform an IRP type 
analysis versus utilization of their funds to perform and maintain conservation 
programs. Currently, each small customer is using their funds to sponsor 
conservation activities and disseminating conservation information. Due to the 
size of utility, type of operation, and DSM activity concerns identified above, 
these utilitieS would most likely find the cost of maintaining the data bases so 
expensive that doing so would consume a large portion of the funds currently 
available for ongoing DSM activities. Thus, the cost of performing an IRP would 
not be cost effective. 

Based upon these observations, it appears that the EPMP EIS and 
proposed IRP rules need to recognize the different operating requirements of the 
small customer. These utilities arc clearly responsive to the conservation 
requirements, social, and political constraints placed upon their operations. Their 
DSM economics must be recognized and Western's review process must be 
flexible in allowing the use of available funds for performing conservation 
activities which commensurate with size. 

5 
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Power Marketing Initiative 

CREDA concurs with Western's statement that 

"Quality utility planning is enhanced when a customer's existing 
resources are stable and reliable. To be considered a stable and 
reliable part of a customer's existing resources, Western's power 
allocation must be secure over a time frame typical of long-term 
ftrm power sales and purchases in the utility industry ." 

The draft EIS supports the conclusion that environmental benefits are maximized 
when existing contracts are extended for the greatest period of time at the highest 
percentage of existing allocation. The longer the contract extension period, the 
more continuity and "history" will be developed for existing customers to 
monitor, evaluate, and refine their IRP objectives and public panicipation 
processes. This will lead to better quality resource planning. The more stable 
the supply-side resource, the more stable a utility's demand-side management 
program will be. This in tum will lead to increased efficiency in demand-side 
efforts and permit more planning resources to be committed to demand-side 
programs. On the other hand, inefficiency will result by dividing the available 
federal hydro resource into a large number of small allocations. Such 
fragmentation will diminish the benefits to existing customers while only 
marginally enhancing the power supply for the new customers. Finally, any 
resourCes fragmentation could lead to the construction of a larger amount of non­
hydro resources and attendant transmission resources, with their associated 
environmental consequences, to meet the load growth requirements of Western's 
customers. 

None ·of the alternatives in the draft EIS contain all of the elements needed 
for good planning and power allocation. The benefits of an IRP are maximized 
if the customer has a contract extension of at least 25 years. There is no benefit 
in the reduction of current allocations and creation of a resource pool. Customers 
are already doing a good job of power conservation and planning. Most are 
already working on IRP' s and there is no reason to doubt that they will continue 
to do so. There is no need to penalize or threaten them by creation of a resource 
pool. Contracts should be extended at 100% of the current level. 

The unique nature of small utilities and irrigation pumping customers must 
be recognized. The customers will still have the right to cancel the contract 
under Article 11 of the General Power Contract Provision (113/89 version) in the 
event that the rates become intolerable. We would suggest that Western also 
consider a provision which would allow an additional twenty five year extension 
at the customers option when subsequent IRP's are submitted to Western . 

6 
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We concur with the contract extension provision timing as summarized in 
footnote b of Table S.3 which states that the contract extension begins at the time 
the current contracts expire and this contract extension will be executed upon 
receipt of the customer's IRP by Western . In the case of the Salt Lake Integrated 
Projects, the contract extension would be executed upon receipt of the customer's 
IRP (i.e., 1995) for an extension of the existing contract from 2004 to 2029. 

Resource adjustments at a frequency of less than ten years would have the 
same effect as a short extension period. Western 's customers must have 
confidence that the federal hydropower resource can be relied upon in order to 
make financial commitments to DSM programs. To avoid creating uncertainty 
over the firmness of the federal hydropower resource, the resource adjustment 
provision should be a minimum of ten years and adjustments to allocations should 
only be made in response to changes in river hydrology. 

CREDA appreciates the opportunity to comment on the draft EPMP EIS 
and Western's attempt to balance public policy direction with its customers needs. 
The federal system is the largest single power and transmission resource to 
millions of people in the West and therefore the actions that Western implements 
has far reaching consequences and should only be initiated with complete 
understanding and support of the public it serves. We encourage Western to 
work closely with its customers in implementing these initiatives. We understand 
that proposed IRP rules are being developed for the EPMP program and these 
proposed IRP rules will be available in June for review and comment. We are 
very interested in seeing the proposed IRP rules as soon as possible and we will 
be actively participating in the public process on these proposed IRP rules. 

Sincerely, 

c~~ 
Executive Director 

cc: Mr. John Harrington 

7 
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IRRIGATION & ELECTRICAL DISTRICTS 
ASSOCIATION OF ARIZONA 

SUITE 2Q.4 

2001 NORTH THIRD STREET 
PHOENIX. ARIZO NA lt.5004-1472 

{602} 254-5908 

May 16, 1994 

Mr. Bob Fullerton 
western Area Power Administration 
P . O. Box 3402, A6100 
Golden, Colorado 80401-0098 

Cl.YOI! GOULD 
SECRET.t.R'f.mEASURER 

ROBERT S. L.YNCH 
ASSISTANT SI!CRETARY-r'REASURER 

Re: Written Comments on the Draft Environmental Impact Statement 
for Western's Energy Planning and Management Program 

Dear Mr. Fullerton: 

The Irrigation and Electrical Districts' Association of Arizona 
(IEDA) is a statewide association representing irrigation, 
electrical and water conservation districts and the Ak-chin Indian 
Community. We are also a member of the Colorado River Energy 
Distributors' Association (CREDA) and expressly endorse the written 
comments submitted by CREDA. IEDA is pleased to offer these 
written comments to expand upon our oral comments given jointly 
with CREDA's at the Phoenix hearing on this draft EIS. 

Our members• loads are dominated by agricultural pumping and we 
have a long history of conservation activities for both water and 
power. Thus , we are already at the forefront of conservation 
practices as we have demonstrated in our compliance with your 
Conservation and Renewable Energy Program. We are also preparing 
to comply with the Integrated Resource Plan (IRP) requirement of 
your new Energy Management Program (EMP). We have been actively 
following the development of the draft environmental impact 
statement. We have some general comments, a suqqestion for a new 
alternative , and specific comments on the elements of that new 
alternative that will also express our concerns over the array of 
existing alternatives and the elements thereof. 

DEYELQPMENT OF THIS PROGRAM SHOULP BE DRIYEN BY 
EXISTING STATUTORY MANPATES 

Western provides power under the mandate that it should charge the 

SERVING ARIZONA SINCE 1962 
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11 lowest possible cost cons i stent with soWld business principl es". 
We will not belabor the reasons why Congress has given Western this 
directive. Suffice it to say that the conservation mandate of 
Section 114 of the Energy Policy Act of 1992 does not conflict with 
this mandate. Indeed , it complements the mandate by recognizing 
that cost control is a strong motive for conservation. You have 
recognized this compatibility in the draft EIS by recognizing that 
the purpose of your program is to "enhance efficient electric 
energy use" (p.v. ) . Thus , you can provide a significant incentive 
to your contractors to empl oy conservation practices by ensuring 
that the resources you sell are priced on a cost basis and that 
costs are curtailed to the point where your resource is leas 
expensive than the alternative. As you well know , utilities will 
do whatever is necessary to hold onto their lower cost resources, 
including conservation activities. Maintaining your competitive 
posture in the wholesale market provides a strong incentive to do 
so. 

Our members, in turn, are driven by the same "lowest cost" mandate 
under both federal and state laws. Moreover, economic pressure 
also provides a strong conservation motive. This is especially 
true in agriculture. Resource conservation is a way of life because 
power i s used to deliver water to farms and water is the major 
controlling cost variable that can spell the difference between a 
profit or a loss . We need no further arm-twisting to convince us 
to comply with either your existing or your new conservation 
program. We need only a clear outline of what you expect and a set 
of tasks that we can reasonably be expected to accomplish. 

One final preliminary observation. Reducing the amount of 
hydropower available to be marketed is not conservation. Without 
addressing issues related to demand, restrictions on hydropower 
merely promote fuel switching (buying steam or nuclear-based 
power). Your conservation program needs to focus on efficiency, 
not source, in dealing with electric resources. 

THE PROPOSEp RULES AND THE EIS HEED TO 
FOC!JS ON A NEW ALTEID!ATIVE 

We have reviewed the alternatives displayed in the draft EIS. We 
believe that each of them in the combinations presented provide 
obstacles to achieving a good workable conservation program that is 
based on sound public policy. For that reason, we will suggest to 
you a new combination of these elements as a new alternative which 
we believe stands the best chance of a high level of success , We 
will discuss our suggested alternative in the same two divisions 
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you have used in the draft EIS: Energy Management Program and 
Power Marketing Initiative. 

ENERGY MANAGEMENT PROGBAM 

The cornerstone of this part of the program is the Integrated 
Resource Plan (IRP). While we have not yet seen any real detail on 
IRP's, we have considerable experience working with the Resource 
Planning Guide and on-site visits with staff of the Phoenix Area 
Office. We have developed an excellent working relationship and we 
believe that staff at the Phoenix Area Office understands the 
agricultural operations of our members and how those operations 
have and continue to be modified for conservation purposas. 

We have two major concerns. First, we need your program to 
recognize that agriculture is different than other types of loads 
and that success in your conservation progru must be measured 
differently for agriculture than it is otherwise. Second, we are 
concerned that the small customer simplified compliance program is 
not a common element of all alternatives in your draft EIS. We 
believe it should be . 

THE RULES MYST RECOGNIZE HOW 
AGRICULTURE IS DIFFERENT 

Xour rules need to clearly state that your customers will be given 
credit for past conservation investments that continue to provide 
conservation benefits. For our members, for example, that would 
include the ongoing benefits of laser leveling of fields, lining of 
ditches, pump testing programs, etc. These are major expenditures 
that heavily focus on water conservation and often provide power 
conservation benefits as well. 

The rules also need to recognize how your customers with dominant 
agricultural loads are different. They are different because most 
of their energy conservation is achieved through water 
conservation. They are different because much of that conservation 
activity is site-specific on farms, and not just in water or 
electric distribution facilities. They are different because, at 
least in Arizona, they are driven by mandated state water 
conservation programs which, in achieving water conservation, may 
require more energy utilization. Thus, water conservation, 
especially in our desert, must come before power conservation when 
the two conflict. Our members should not be penalized when this 
happens. They are also different in the way success can be 
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measured. Our members' agricultural loads are affected by two 
major forces that are totally beyond their control: weather and 
commodity prices. Weather changes trigger water uses. Commodity 
prices trigger crop planning decisions. These variables can 
substantially affect both the amount of water that must be provided 
and the amount of electricity that must be used. Thus, 
agricultural load conservation must be measured differently, i.e., 
by increased efficiency in the delivery of the resources, and not 
by some end use measurement. 

THE SMALL CUSTOMER PROVISION 
MUST BE INCLUDED 

The small customer provision is essential if this program is not to 
drown in its own paperwork. We well remember the difficulty that 
Western had in the beginning stages of the Conservation and 
Renewable Energy Program when it was overwhelmed by paperwork from 
customers large and small. There is no need to repeat that 
problem. congress has recognized that sound public policy can be 
built on simplifying the conservation requirements for small 
customers . Western should clearly recognize that fact also. Your 
small customers have the least capability for planning and 
investment and have the most need for a simplified program with 
which they comply. All of them are ready, willing and able to 
comply. They need to be given realistic tasks commensurate with 
their size. 

THE POWER MARKETING INITIATIVE NEEDS 
TO BE RESTRUCTURED 

One of the cornerstones of providing stable and reliable resources 
is providing them over a long period of time. The draft EIS 
recognizes that the quality of utility planning is enhanced when 
resources can be counted on over a longer period of time. 
Certainty of resource availability also affects the ability to make 
investments for conservation purposes. This is especially true of 
small customers with limited capital. Maintaining a stable, long­
term hydropower resource allows these small customers the 
opportunity to utilize both supply-side and demand-side management 
opportunities with some knowledge that the economic rug will not be 
pulled out from under them. 

Yet, the amortization periods for some of the investments that the 
utili ties or their customers will be asked to make in some 
instances exceed any of the possible term of contract provisions in 
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the draft EIS. A forty-year useful life for either a water or 
power facility expenditure is not uncommon. That is true whether 
the expenditure is for a conservation purpose or otherwise. The 
EIS does not recognize this at all. The new alternative we suggest 
you adopt should carry with it a term of no less than twenty-five 
years. For your small customers especially, the federal hydropower 
resource needs to be lower in cost and available longer to provide 
the economic basis from which they can plan and try to afford 
conservation expenditures. 

There is no rational basis for establishing a resource pool and 
penalizing your existing customers for complying with your 
conservation program by taking a portion of their resource away 
from them. Had you had some problem getting your customers to 
comply with your Conservation and Renewable Energy Program, we 
might see why you would consider such an economic penalty. But you 
did not have any difficulty in that regard. If you had some 
indication of significant resistance to your new proqram, we could 
see why you would build in a stick and a possible carrot to 
overcome such resistance. But there isn't any resistance. In 
short, you have absolutely no evidence that your customers will do 
anything other than fully embrace this new program and comply with 
its requirements. Under those circumstances, any resource pool 
established with a view toward reallocating the resource as a 
reward for compliance will be an exercise in futility. All of your 
customers will be in compliance. All of them will deserve their 
aliquot shares of the resource retained . You will have spent a 
considerable amount of our money in salaries and other overhead and 
have gained nothing . You cannot argue that you are saving this for 
some new technology. If a new conservation technology becomes 
available and is economically viable, you will ensure that your 
customers learn of it and they will be obviously motivated to 
employ it to maintain their hydropower resources and to save money. 
Parenthetically, the concept of having an inverse relationship 
between the length of a contract term and the percentage of renewed 
resource makes no sense whatsoever. The two key elements that 
create a stable resource are played off against each other, forcing 
the customer to choose which destabilizing effect will cause them 
the least damage. 

We would be remiss if we did not comment on a suggestion by the 
Land and Water Fund at your Denver hearing. That group suggested 
reducing the resourc e pool to 80% on the thesis that the risk of 
Western having to purchase alternative capacity and energy from 
coal-fired steam electricity sources would be reduced. The 
implication was that somehow an environmental benefit would be 
achieved. The suggestion points out how little some people really 
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know about the utility business. First , the comment ignores the 
capability of Western to trade hydropower resources with the 
Bonneville Power Administration. Second, the comment ignores the 
fact that the demand for the electricity exists and must be filled 
whether Western does the purchasing or the individual utilities do. 
Who signs the contract has nothing to do with conservation. 

Western has suggested in some of its alternatives that it needs the 
ability to reexamine allocations on a periodic basis for several 
reasons. We understand the primal urge to retain flexibility . 
However, we believe that that flexibility should be retained at the 
WAPA customer level where it translates more closely to retail 
electric use, which is the true focal point of energy conservation. 
If Western is to act as a stabilizing force to assist its customers 
in implementing conservation plans, then it must accept that 
responsibility even in the face of changing conditions. Western is 
much better able to adjust to those changing conditions than its 
small customers are. Since the majority of its customers are small 
entities, Western needs to shoulder the burden of providing 
stability to them and the system. We understand that river 
operations may change. We understand that hydrologic forecasts may 
change. Given these circumstances, your small customers will need 
the flexibility to respond to changing availability of resources 
and prices. However, any review of allocations should take place 
no more than once every ten years. To do so any more frequently 
would be to destabilize the resource yet again. It would also fly 
in the face of the basic standard of utility planning which Western 
is employing in conjunction with its customers, the Ten Year Plan. 
A ten-year review of hydrologic forecasts may be valuable. 
Otherwise, we see no value to the customers nor any contribution to 
their ability to do conservation in making the availability of 
hydropower resources less certain. 

THE PRQPOSEP RULES SHQULP OQTLINE A PROGRAM 
THAT IS SIMPLE TO AQMINISTEB 

We are concerned about the possible complexity of the Energy 
Management Program. The draft EIS gives little guidance about the 
nuts and bolts of program administration and program compliance. 
We hope that the guiding principle for the proposed rules will be 
~hat the process for compliance is easy to understand and 
straightforward in its application. We also believe that, matching 
a growing national trend, the proposed rules should provide for a 
dispute resolution mechanism that will provide an administrative 
safety net for the uncertainties that are likely to create problems 
in administration. 
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Thank you for the opportunity to comment on this very important 
program and programmatic EIS. We look forward to working with you 
in development of the implementing rules. Please keep us advised 
of your progress in preparing the rules for consideration by the 
customers and the public. 

"·~n:) I r ~ "-
Robert S. Lynch 
Asst. Secretary/Treasurer 

RSL:psr 
cc: William H. Clagett 

Cliff Barrett, CREDA Executive Director 
CREDA Environmental Studies Work Group 
Arizona Power Authority commission 
IEDA Members 



Divisions 

Administration 
Dixot1or's Office 
415.329.2277 
415.321.{);51 Fax 

AdministrativeSer.ices 
415329.2H8 
415.321.0651 Fax 
Customer~ic<Cenrer 
415329.2161 
~15.321 .0651FilX 

CreditandCollection 
~15.329lm 

·U5.3:?1.0651 Fax 

Engineering 
US.3:!9.2))1 
4)5J29:!WSFax 

Electric 
415329.2386 
415.3291608Fax 
WAter-Gas-Wastewater 
415.329.2387 
415.329.2008Fax 

Resouro! Management 
Resouro! Planning 
415329.2689 
41SJ26.1507Fax 
Resource Conservation 
415.3..'9.2241 
415.321.0651 Fax 

Operations 
Electric 
415.496.6983 
415.496.6959 Fax 
Water-Gas-Wli.Stew.tter 
415.496.6982 
415.496.6924 Fax 
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City of Palo Alto 
Utilities Dqxzrtmml 

May 16, 1994 

Mr. James Feider 
Area Manager 
Western Area Power Administration 
1825 Bell Street 
Sacramento, CA 95825 

Dear Mr. Feider: 

Thank you for the opportunity to provide the Western Area Power 
Administration (Western) with comments on the proposed Energy Planning 
and Management Program (EPAMP) draft Environmental Impact Statement 
(EIS). 

Western is to be commended for continuing the development of the EPAMP 
program. We concur with the EIS findings that: 

Integrated Resource Planning (IRP) when coupled with 
maintaining longer contracts leads to environmental benefits. 
Together they foster the use of maximum customer efficiency. 

Maintaining longer contracts leads to more Western customer 
stability, and that stability leads to environmental benefits. 

Minimizing the amount of allocation withdrawal for a resource 
pool leads to environmental benefits. 

TiiE CASE FOR LONG-TERM CONTRACTS 

Significant reductions in environmental impacts (principally air pollution 
impacts from new powerplants that may be deferred) can be achieved if long· 
term (25-35 year) contract extensions in conjunction with integrated resources 
planning are put into place. On a Western-wide basis, the Draft EIS forecasts 
the reduction of more than 3,000 tons of SO, in 2015. The key to these 
significant benefits is shown in the Draft EIS to be long-term contract 
extensions. In fact, the Draft EIS shows the environmental benefits to 
increase as the contract term increases from 25 to 35 years. 

P.O. Box 10250 
PaloAlto.CA 94303 
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We believe the benefits may actually be far greater than predicted by the EIS as 
demonstrated below. 

TiiE ENVIRONMENTAL IMPACIS OF THE LENGTii OF WESTERN POWER 
CONTRACT EXTENSIONS 

Western resource allocations provide a crucial component in most preference utility 
resource portfolios. These allocations form a base to which the utility adds complementary 
resources (including DSM) to meet its particular needs. Utilities rely on the stability 
provided by long lived resources and contracts to optimize the balance of actions to best 
meet their customer end use needs. 

The attached diagram illustrates the difference in prudent utility resource acqutsttton 
decisions (shown by square edged boxes) and resultant outcomes (shown by rounded edge 
boxes) under the cases of a Western decision to maintain or to shorten contract durations. 

Looking at the upper branch of the diagram showing the effects of maintaining long term 
resource extensions to preference utilities shows clearly more beneficial impacts on the 
environment. These occur because the long extensions provide a stable resource base for 
customers and reduced planning uncertainty. This allows the planners to take a longer term 
view and focus more on helping customers rather than on short term institutional survival. 

By contrast the lower bnnch of the diagram shows that short resource extensions, exposes 
Western customers to increased and more immediate uncertainty about levels and terms of 
upcoming renewals. This uncertainty undermines their ability to borrow money while it 
simultaneously pushes them towards making prudent decisions to hedge against Western 
contract renewal uncertainties by lining up additional resources to come on line at the time 
of Western contract expiration. 

Since the utility would be unsure of whether it will actually need to operate the resource, 
it would hedge by acquiring supply resources that have lower capital costs and higher 
operating costs (typically fossil-fired generation). Simultaneously, the utility would tend to 
decrease its commitment to renewables, cleaner, more efficient technologies since these 
have the opposite attributes of higher capital costs and lower operating costs. 

Three immediate advantages to long-term renewals are evident. First, there is a decreased 
need for large resource additions. Secondly, there is an increased ability to borrow. 
Thirdly, when a resource need is identified, there is more certainty that it will be operated 
and therefore a greater emphasis is placed on resources with higher fixed costs, i.e. 
renewables such as wind and solar. 

The longer term utility planning focus associated with maintaining long terrn Western 
allocations, coupled with the decreased pressure on the utility revenues to fund hedging 
programs, allows the utility to focus on meeting customer end use needs with increased 
DSM activities and decreased supply side additions. 

2 
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Short contract extensions will tend to force prudent planners using IRP techniques to 
develop more supply resources at the expense of customer efficiency programs and to 
degrade the qual;ty of those supply resources compared to what is achievable by maintaining 
long term extensions. 

These differences between long-term and short-term extensions were not explicitly modeled 
in the EIS. In fact, EIS modeling not only assumes nearly identical planner responses for 
both long and short extensions, it also assumes that planners would choose the same type 
of supply resources and implement the same levels of customer efficiency programs in both 
cases. Therefore, we believe that the benefits of long duration power contracts are 
significantly under-estimated in the EP AMP EIS. 

It takes a long term focus to implement solutions with environmental benefits. It takes a 
long term contract to allow this long term focus. 

MJNIMJZE THE DILUTION OF THE WESTERN RESOURCE 

Since the EIS concluded that larger allocation leads to improved environmental benefit we 
recommend that the "resource pool" (reduced allocations) be held to a minimum value (2 
percent or less reduction of contract rates of delivery (CRD). 

CHOICE OF ALTERNATIVES 

In light of the EIS findings having identified that both increasing contract length and 
increasing the amount of contract allocations renewed lead to environment improvements, 
it appears to be worthwhile to examine an option that maximizes both of those beneficial 
terms and still leaves Western with limited gradual adjustment provisions for dealing with 
possible environmental mitigation and project reoperation issues. This thirteenth alternative 
of 98 or 100% reallocation and 35 or 40 years duration would be our preferred choice since 
it maximizes both customer stability and environmental benefits. 

We appreciate the opportunity to provide these comments and look forward to 
implementing the EPAMP Program with Western. 

SL/&L ~J 
Edwid' J.'~:TC 
Director of Utilities 

EJM:tk:mv 
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The CHAIRMAN. Mr. Graves. 

STATEMENT OF THOMAS P. GRAVES 

Mr. GRAVES. Thank you. My name is Thomas Graves; I am exec­
utive director of the Mid-West Electric Consumers Association. We 
appreciate the opportunity to come before the committee, and we 
especially appreciate Representative Johnson's arrival and re­
marks, and Mr. Allard coming here as well. 

Mid-West is the regional association representing more than 300 
member systems that serve some three million people in the upper 
Great Plains. The Pick-Sloan Missouri Basin program, as Tom 
Heller has noted, is an important if not critical resource for con­
sumers in the upper Great Plains. 

The advent of generation of power provided many rural electric 
cooperatives with their first power resource and enabled them to 
bring electricity to rural areas which investor-owned utilities were 
loathe to serve. For municipal electric systems and public power 
districts in the region, it provided a valuable alternative to con­
struction of new plants. 

Federal hydropower has provided a much-needed competitive 
"yardstick" for the consumer-owned utilities in the region to use in 
negotiations with other power suppliers for additional resources. 
Pick-Sloan Federal power customers, in fact, have already repaid 
some $893 million of principal, along with $852 million of interest 
and $1.86 billion in operations and maintenance costs. 

The Pick-Sloan sales to Federal power customers are responsible 
for repaying 76 percent of the reimbursable costs to the Federal 
Government. 

Mid-West supports the DEIS process that the Western Area 
Power Administration has embarked upon to implement the En­
ergy Planning and Management Program. However, one must look 
at both sides of this program, both the power supply provisions of 
the power marketing initiative and the energy planning program. 

The two program components are, in fact, interdependent, as 
they should be in an integrated planning approach. Effective and 
meaningful Integrated Resource Planning, or IRP, must include 
careful assessment of demand-side programs that might be used to 
meet future electric growth. That, in turn, dictates certain assump­
tions about the availability of existing resources. 

Pick-Sloan customers have been particularly active in the de­
mand-side area of resource planning. In 1984, East River put into 
place a demand-side program which allows them to control some 25 
percent of their winter peak, some 80 megawatts are under de­
mand control, and some 60 megawatts representing 20 percent of 
their system. 

Throughout the Mid-West membership, a recent survey that we 
conducted shows that we have over 646 megawatts of load con­
trolled in the summer season, representing 13.7 percent of total 
customer load in the region; and some 442 megawatts of control 
load in the winter season, representing some 9.5 percent of total 
load. · 

Those numbers will vary obviously from individual system to sys­
tem. The Draft Environmental Impact Statement which Western 
has prepared for this program is not a perfect document, as Tom 
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Heller has noted, but it clearly demonstrates that the greatest en­
vironmental benefits will be garnered from the long-term contract 
extensions and preservation of a high percentage of existing cus­
tomers' allocations. 

Contracts for power in the Eastern Division will expire in the 
year 2000. In the Western Division of Pick-Sloan, which is gen­
erated at primarily hydroelectric projects on tributaries of the Mis­
souri, those contracts expire in the year 2004. 

Western's Pick-Sloan customers must know the status of their 
Federal allocations if they are to develop realistic and meaningful 
resource plans that look to the future. Without that information, 
the IRP process will be looking backwards, attempting to find re­
placements for existing Federal resources. 

Given the very short time before the contract has expired, as well 
as the large percentage that Federal power represents in the cus­
tomers' resource mix, the IRP process will inevitably lead cus­
tomers to supply-side options to replace this existing power re­
source, if significant withdrawals are made or if there is a cloud 
of uncertainty over existing allocations. 

To us, that would seem diametrically opposed to the intent of the 
legislation Congress passed two years ago. The IRP provisions of 
the Energy Policy Act of 1992 were enacted to encourage Federal 
power customers to engage in long-term planning for future re­
sources that includes careful development of cost-effective demand­
side measures that could be used as a part of a resource mix to 
meet future needs. 

If, at the same time, Congress expects Western to withdraw a 
large percentage of customers' existing resource base, which the 
customer is using to serve existing load, the Congress is subverting 
its own legislative intent, since the customers will be focusing on 
the present situation, expending their energy and financial re­
sources in a scramble to get back to square one. 

To avoid that unintended result and to protect the beneficial en­
vironmental impacts, Mid-West supports the power marketing ini­
tiative that would provide customers with 98 percent of their exist­
ing allocations over a 25-year period. That would provide Western 
with 40 megawatts for the proposed resource pool. 

Mid-West continues to support withdrawal provisions to accom­
modate changes in river hydrology or mandated operational 
changes such as those as we have already witnessed in the Mis­
souri to accommodate threatened endangered bird species. We be­
lieve that the withdrawal provisions in Western's proposal, com­
bined with the resource pool, will provide Western with the flexibil­
ity to market power to new representatives during this period and 
at the same time be sensitive to other demands, including environ­
mental considerations. 

Western's proposal will permit it to accommodate additional cus­
tomers. In the Pick-Sloan marketing area, there are simply not 
that many new preference customers. There are no new rural elec­
tric cooperatives in the region. All rural electric cooperatives in the 
region do receive allocations of Federal power, either directly or 
through their generation and transmission member-based associa­
tion. 
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There has been some municipalization of electric systems in some 
small towns in Iowa and Nebraska, but they are less than a dozen. 
The resource pool should be able to provide them with an allocation 
of Federal power and allow them to enjoy the benefits of the Fed­
eral power program. 

Properly implemented, the resource pool can provide for new 
preference customers as well as mitigate changes in the hydro re­
source. Withdrawal of large percentages of existing customers' allo­
cations could have negative impacts on Western's Pick-Sloan cus­
tomers. Given the cost differential between Federal power and al­
ternatives-be they demand or supply-side-greater withdrawals 
from existing customers would undoubtedly affect their rates and 
could even threaten their competitive position in the region. 

Furthermore, since all Pick-Sloan customers would be affected by 
these withdrawals, withdrawals greater than 2 percent will un­
doubtedly affect the market for replacement power. Since this is a 
public program and a public process, the withdrawals will be a 
matter of public record, and that will certainly affect the system's 
ability to negotiate for new resources at a cost-effective price. 

In summary, we support the Western program. We ask that it 
be allowed to go forward and extend contracts for existing cus­
tomers while being sensitive to the resources that Western and the 
Federal Government needs for future conditions. We believe the 
Western program provides that kind of flexibility. 

Thank you very much. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Graves follows:] 
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Statement of Thomas P. Graves, Executive Director 

Mid-West Electric Consumers Association 

before the 

Oversight and Investigations Subcommittee 

of the 

House Natural Resources Committee 

June 16, 1994 

Mr. Chairman, My name is Thomas Graves. I am Executive Director of 

the Mid-West Electric Consumers Association. Mid-West is the regional 

coalition of consumer-owned electric utilities that purchase hydroelectric power 

generated at the federal multi-purpose projects in the Missouri River basin. 

Federal power is marketed under the Pick-Sloan Missouri Basin Program, 

eastern and western divisions. Founded in 1958, Mid-West's more than three 

hundred member systems serve over three million people in the upper Great 

Plains. 

Mid-West appreciates the opportunity to come before the sub-committee 

to present its views on implementation of the Western Area Power 
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Administration's (Western) new program initiative, the Energy Planning and 

Management Program. 

2 

The Pick-Sloan Missouri Basin Program (Pick-Sloan) hydropower 

marketed by Western is an important, if not critical, part of the resource mix of 

consumer-owned utilities in the upper Great Plains. The advent of generation of 

federal power in the region, in fact, provided many rural electric cooperatives 

with their initial power resource and enabled them to bring electricity to rural 

areas. which investor-owned utilities were loath to serve. For municipal electric 

utilities and public power districts in the region it provided them a valuable 

alternative to construction of additional thennal plants. Federal hydropower also 

provided a much needed competitive "yardstick" for the consumer-owned 

utilities in the region to use in their negotiations with other power suppliers for 

additional resources. 

For consumer-owned systems in the Missouri River Basin. federal 

hydropower represents anywhere from 30% to 50% of rural electric 

cooperatives' power resources. though there al'e some systems that receive less. 

For municipal electric systems. federal power accounts for about 65% of their 

resource, though there are a very few small towns where federal power accounts 

for I 00% of their resource. 



53 

3 

Western has chosen to separate the integrated resource planning program 

required in section 114 of the Energy Policy Act of 1992 into two components: 

the Energy Management Program (EMP), which provides for development of 

efficient demand-side programs by Western's customers, and the Power 

Marketing Initiative (PMI), which provides through the extension of power 

contracts continued availability of existing finn power allocations with those 

same customers. As we understand it, the purpose of this hearing is to discuss 

the power supply aspects of the PMI. Simply put, how much for how long. 

However, one cannot properly analyze the PMI without understanding its 

impact on the other key program element, the EMP. The two program 

components are interdependent, as they should be in an integrated planning 

approach. Effective and meaningful integrated resource planning, or IRP, must 

include careful assessment of demand-side programs that might be used to meet 

future electricity growth. That, in tum, dictates certain assumptions about the 

availability of existing resources. 

The Draft Environmental Impact Statement (DEIS) that Western has 

prepared for this program is not a perfect document, but it clearly demonstrates 

that the greatest environmental benefits will be garnered from long tenn contract 

extensions and preservation of a high percentage of existing customers' 

allocations. 
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Contracts for power from the Eastern Division of Pick-Sloan, which is 

generated at hydroelectric powerplants on the mainstem of the Missouri River, 

expire in the year 2000. Contracts for power from the Western Division of Pick­

Sloan, which is generated primarily at hydroelectric projects on tributaries of the 

Missouri River, expire in 2004. Western's Pick-Sloan customers must know the 

status of their federal allocations if they're to develop realistic and meaningful 

integrated resource plans that look to the future. Without that infonnation, the 

IRP process will be looking backwards, attempting to find replacements for 

existing federal resources. Given the very short time before the Pick-Sloan 

contracts expire, as well as the large percentage that federal power represents in 

their resource mix, the IRP process will inevitably lead customers to supply-side 

options to replace this existing power resource, if significant withdrawals are 

made, or there is a cloud of uncertainty over existing allocations. 

That would seem to be diametrically opposed to the intent of the 

legislation Congress passed two years ago. The IRP provisions of the Energy 

Policy Act of I 992 were enacted to encourage federal power customers to 

engage in a long tenn planning process for future resources that included careful 

development of cost-effective demand-side measures that could be used as part 

of a resource mix to meet future needs. If, at the same time, Congress expects 

Western to withdraw a large percentage of a customer's existing resource base, 
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which the customer is using to se rve existing load, the Congress is subverting its 

own legislative intent. since customers wi ll be focusing on the present situation, 

expending their energy and financial resources in a scramble to get back to 

square one . 

To avoid that unintended result and to protect the beneficial 

environmental impacts identified in the DEIS, Mid-West supports a Power 

Marketing Initiative that would provide existing federal power customers with of 

98% of their existing allocations. That would provide 40 megawatts for 

Western's proposed Resource Pool. Mid-West continues to support withdrawal 

provisions to accommodate changes in river hydrology or mandated operational 

changes. such as those we have already witnessed on the Missouri to 

accommodate threatened and endangered bird species, the piping plover and 

interior least tern . We believe that those withdrawal provisions. combined with 

the Resource Pool. will provide Western with the flexibility to market power to 

new preference entities during this period. and, at the same time, be sensitive to 

other demands. 

A twenty-five year contract extension of 98% of the resource for Pick­

Sloan federal power customers will not adversely affect Western's ability to 

adapt to new circumstances. As mentioned before, the withdrawal provisions 

Western has proposed will permit the agency to accommodate changes in river 
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conditions or operations. Western's proposal will also pennit it to accommodate 

additional customers. The Resource Pool which Western has proposed could be 

used to provide power to new preference customers. In the Pick-Sloan 

marketing area, there are not many "new" preference customers. There are no 

new rural electric cooperatives in the region. All rural electric cooperatives in 

the region receive allocations of federal power, either directly, or through their 

generation and transmission member-based associations. There have been some 

municipalizations of electric systems in some small towns; the Resource Pool 

should be able to provide them with an allocation. Properly implemented, the 

Resource Pool can provide for new preference customers as well as mitigate 

changes in the hydro resource. 

Withdrawal of larger percentages of existing customers' allocations is 

not necessary, and could have significant impacts on Western's Pick-Sloan 

customers. Given the cost differential between federal power and alternatives -­

be they demand or supply side -- greater withdrawals from existing customers 

would undoubtedly affect their rates and could even threaten their competitive 

position in the region. Furthennore, since all Pick-Sloan customers will be 

affected by withdrawals, withdrawals greater than 2% will undoubtedly affect 

the market for replacement power. Since this is a public program and the 

withdrawals will be a matter of public record, affected consumer-owned systems 
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will be at a disadvantage when seeking resources to offset the loss of existing 

resources. 

Western does not have utility responsibility for providing all the power 

needs of its customers. Western's responsibility is limited to the marketing and 

transmission of federal power generated at Bureau and Corps projects in the 

Missouri River Basin. Western currently markets some I 0,500 GWh of firm 

power in Pick-Sloan, eastern and western divisions. Pick-Sloan has a capability 

of 12,000 GWh. From time to time Western does purchase power for the 

traditional firming of hydro resources or to offset adverse hydrological 

conditions such as those that have beset the Missouri River Basin recently. 

7 

We support that sort of activity; but we, as customers, are not interested 

in Western committing to marketing more power than the system generates. If 

Western were to make marketing commitments beyond the capabilities of the 

river, Western would continually have to purchase power from other sources to 

meet contractual demand. Since those purchased power costs would be rolled 

into the rates, they would soon drive up the rate for federal power to non­

competitive levels. Frankly, we do not believe that Western is interested in over 

extending the resource it markets anymore than we are. 
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Mid-West supports twenty-five year contract extensions. For the electric 

utility industry, 25-30 year contracts are not unusual but customary practice, 

providing resource stability so that utilities are able to meet their utility 

responsibility, and assuring the financial arrangements to pay for resource 

acquisitions. Furthermore, customers need to be able to recover their investment 

in new resources. Shorter contract terms for existing resources will force 

customers to divert precious financial resources to finding power resources to 

meet existing load, diverting attention and dollars. 

Electric generating entities using debt project financing typically contract 

to sell the output for the life of the plant. In essence, capital lenders require an 

electric utility to base its financing and financial calculations on the life of the 

plant. When the Rural Electrification Administration loans money to a 

generation and transmission borrower, REA requires the G&T to execute 

contracts with its distribution cooperatives to purchase the output of the power 

plant for the life of the facility, typically 35 years. The Federal Energy 

Regulatory Commission provides for 50 year licenses for non-federal 

hydroelectric development, assuring the licensee of fifty years of power 

generation. Congress recognized this need for a long term federal commitment 

in the Hoover Powe· Plant Act of 1984, which provides 30 year contracts for 

Hoover customers. 
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We recognize that all of these si tuations are not exactly analogous, but 

they do illustrate industry practice . Cust1lmers need that son of certainty in 

order to rely the availability of their t'.risring resources. which serve exisring 

load, to be able to develop and implement integrated resource plans to address 

new load and ne11· re.\wtras -- be they demand or supply side -- to meet that 

load. Otherwise. their plans for the future will be built on quicksand. Demand­

side programs. in particular. take careful study. implementation. and monitoring 

if they are to be relied upon to increase the efficiency of existing resources. 

9 

The federal government also has an interest in long term contracts. Since 

federal power customers arc the primary source of repayment of these projects, 

the federal government has an interest in insuring timely project repayment. 

Pick-Sloan federal power customers have already repaid some $893 million in 

principal, along with $852 million in interest, and S 1.86 billion in operations and 

maintenance costs. In Pick-Sloan. sales to federal power customers are 

responsible for repaying 76% of the reimbursable costs. Shorter tenn contracts 

will require Western and its customers to spend inordinate amounts of time and 

money -- all of which will have to be recovered through rates -- in preparing and 

executing marketing plans. Preparing and implementation of a marketing plan 

can take as long as eleven years. Mid-West doesn ' t think those efforts and costs 

are necessary. given the flexibility Western's proposal already provides. In an 

era of reducing regulatory burdens and streamlining government. Western's time 
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could be better spent reducing costs and designing rates that are sufficient to 

recover the federal investment while remaining competitive. That, in itself, is no 

small challenge. 

In summary, Mid-West believes the program Western has proposed will 

best be served by long term contracts, twenty-five years, and an allocation of a 

high percentage of existing allocations, 98%. The Draft Environmental Impact 

Statement clearly demonstrates that that program approach provides the greatest 

environmental benefits. For Western's customers, it will provide some much 

needed stability as we enter into a dramatically changing and increasingly 

competitive electric utility industry. Western's customers will be able to focus 

their planning on the future, not the present. This is what we expect of a good 

Energy Planning and Management Program. 

Thank you. 
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Mr. MILLER. Mr. Henderson. 

STATEMENT OF JAMES HENDERSON 
Mr. HENDERSON. Mr. Chainnan, distinguished Members of the 

subcommittee, my name is James Henderson. I am the general 
manager of the Arkansas River Power Authority headquartered in 
Lamar, Colorado. I am currently serving as the president of the 
Loveland Area Customer Association, also known as LACA. 

I am offering these comments today before the subcommittee on 
behalf of the Loveland Area Customer Association and Tri-State 
Generation and Transmission Cooperative, together referred to as 
the Loveland Area Projects Joint Customer Group. The LAP Cus­
tomer Group purchases virtually all of the capacity and energy 
marketed by the Western Area Power Administration Loveland 
Area Office from the Loveland Area Projects, and we serve some 
900,000 customers in the States of Colorado, Wyoming, Nebraska 
and Kansas. We purchase virtually all of the power marketed by 
Western's Loveland area office. 

I would urge the committee to let WAPA proceed without delay 
in the development of the IRP program. This has been going on for 
several years now. We need to finalize this as soon as possible. 
Many of our members have already gone ahead and completed the 
IRPs. 

My particular organization has not. For us, an IRP would rep­
resent about one-third of our total A&G expense. So when it is 
done, we have got to do it right the first time. We need, in order 
to do it right, to know what the rules will be. And for us to know 
the rules, you have got to allow W AP A to proceed. 

LACA and Tri-State support a 25-year extension of the contracts, 
98 percent allocation retention, and a small system provision. The 
customers desired stability in the resource; that is implied with a 
25-year extension. The customers desired preservation of the re­
source; that is implied in a 98 percent allocation retention. 

A long-tenn WAPA contract is critical to the goal of achieving the 
most effective IRP process possible. Why? Because if W AP A cus­
tomers have the assurance of this resource, we can be much more 
aggressive with demand-side options. All demand-side options de­
pend upon the utility's ability to influence the customer. 

We do this through education. We do this through incentives. 
And we do this through rate signals. But the customer's response 
is somewhat unpredictable. They are human beings and individ­
uals. It is also somewhat inconsistent over time. 

We need the security of our Federal hydro resource so that if our 
demand-side efforts do not yield the results that we are seeking, 
we can keep the lights on, and this is the cornerstone of our power 
supply program. 

Our long-tenn extension of our WAPA contracts will minimize 
the need for additional thennal resources. We believe this to be 
true simply because the less certain the Federal resource becomes, 
the more pressure there will be on people like myself to find some 
type of replacement resource. The likely result of that search will 
be more thennal resources with their associated environmental 
consequences. 

84-172 0 - 94 - 3 
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AB I said before, many of Western's customers have already pre­
pared IRPs on their own initiative. These studies have shown that 
most of the nonhydrorenewable resources are still not economically 
competitive with traditional thermal resources. 

The important point that I am trying to make is simply this: AI; 
long as the Federal hydropower is delivered on a reliable basis, at 
cost-based rates, under long-term contracts, more effort and re­
sources can be committed by Western's customers to the research 
and development of other renewables and to demand-side pro­
grams. 

In conclusion, I would like to urge the subcommittee to allow the 
public process on the review of the EIS to proceed without delay. 
An effective integrated resource planning process coupled with 
long-term commitments to the Federal renewable resources is in 
the best interests, in my opinion, of the environment; in the best 
interests of the Federal Government; and certainly in the best in­
terests of the customers that we serve. 

A reliable, long-term Federal resource will promote effective re­
newable energy development and demand-side management. Addi­
tional fragmentation of the Federal resource will cause the need for 
construction, more thermal resources, and delay research and de­
velopment of alternative power supplies. 

We believe that effective IRP achieved with long-term Federal 
power contracts will enhance, not diminish, the value of the Fed­
eral hydro resource. 

Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Henderson follows:] 
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James Henderson, President 

Loveland Area Customer Association 

for the Record of 
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Natural Resources Subcommittee on Oversight and Investigations 

Regarding the 
Western Area Power Administration 

Energy Planning and Management Program 

June16,1884 

Mr. Chairman and distinguished members of the Subcommittee, my name is James 
Henderson and I am the General Manager of the Arkansas River Power Authority in 
Lamar, Colorado. I am also currently serving as the President of the Loveland Area 
Customer Association ("LACA"). I present these comments today on behalf of 
LACA and Tri-State Generation and Transmission Association. together referred to 
as the Loveland Area Projects Joint Customer Group or the LAP Customer Group. 
The LAP Customer Group purchases virtually all of the capacity and energy 
marketed by the Western Area Power Administration (Western) Loveland Area 
Office from the Loveland Area Projects and we serve over 900,000 retail electric 
customers in Colorado, Wyoming, Nebraska, and Kansas. The LAP Customer 
Group has primarily been involved in the technical issues associated with the 
Loveland Area Projects but we find it necessary at this time to comment on the 
policy issues raised in the proposed Energy Planning and Management Program 
(EPMP). I have attached to my testimony a copy of our formal written comments 
which were submitted on May 13, 1994 in response to Western's Energy Planning 
and Management Program Draft Environmental Impact Statement ("EIS"). 

The development of Western's integrated resource planning (IRP) program has 
been going on for several years and we hope that it ciln be finalized soon so we can 
get on with the task of serving our customers. We understand that one of the 
primary issues of interest to the Subcommittee is the relationship between the 
extension of Western's long term firm power contracts and the promotion of an 
efficient and economical IRP process. We submit that the stability of the federal 
power resource and extension of the contract term have a direct relationship to 
effectJve IRPs because (i) it will improve the planning process, (ii) minimize the need 
for additional thermal resources and (iii) expedite the further development and 
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implementation of renewable resources and demand side management (DSM) 
programs. 

LAP CUSTOMER GROUP POSmON 

The LAP Customer Group supports the 25 year contract extension and 98% 
allocation alternative with a small system provision. It is vitally important that the firm 
power contracts be extended as part of the IRP so that the resource plans can be 
properly coordinated and have a reasonable chance of being implemented. If the 
customers do not have a reasonable assurance of the availability of the federal 
hydro supply, then the long term plan may be in jeopardy. The more stable the 
supply-side resource, the more stable a utility's demand-side management program 
will be. This in tum will lead to increased efficiency in demand-side efforts and 
permit more planning resources to be committed to demand-side programs. This 
combination of long term contracts and IRP processes will provide a balance 
between the customers' desire for long-term resource stability and the 
Congressional goal of achieving quality in resource planning that meets the 
objectives of Section 114 of the Energy Policy Act of 1992 (EPAct). This also is 
consistent with the analysis in the EIS indicating that there are greater environmental 
and land use benefits which result from longer contract extensions and higher 
percentage of allocation. This alternative will provide greater accuracy and 
efficiency in long-term resource planning by non-federal entities and allow optimum 
integration of the present generation and transmission system with new facilities. 
Once the resources have been defined iind ii plan of implementation hils been 
approved, the utilities can focus on issues such as expediting demand side 
management (DSM) programs. But if all the time is spent on studies and debates, 
implementation will be delayed. 

A STABLE SUPPLY OF FEDERAL POWER IS ESSENnAL FOR EFFECnVE 
RESOURCE PLANNING 

The federal hydropower marketed by Western is and has been the cornerstone of 
the preference customers resource development for the past forty years. Western's 
triinsmission system, in conjunction with the federally generated power, hils been 
instrumental in the regionally developed, highly reliable electric power supply system 
serving the public in the western United States. The administration and operation of 
Western's electric system is vitally important to the future of the power supplyir.g 
utilities and their customers. The economic viability of many rural areas depends on 
this system . Western's customers, not Western, have the ultimate obligation to 
provide reliable and economic service to retail electric customers. Western's 
customers prepare forecasts of the long term needs of their retail loads and operate 
their electric systems on a moment to moment basis to provide reliable electric 
service . When additional resources are needed, the preference customers make 
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very careful decisions about the type, location, and timing of these facilities. They 
are very cautious when committing millions of dollars several years before the 
resource can actually be put into production. The scarce financial resources must 
be used wisely. A rigorous planning, siting, permitting, licensing, design, 
construction and testing proce&& must be followed before power plants and 
transmission lines are put into useful service. It is not unususal for more than 10 
years to elapse between initial concept and full utilization. On the other hand, 
customer loads can be developed and added to the system much more rapidly. 
Consequently, there exists a continual dilemma in the utility business about the 
timing of resource additions. When an existing resource is subject to major change 
(like some of the federal hydro projects), it is viewed as unreliable and additional 
resources may be needed to reliably meet the utility's delive,Y obligations. As the 
electric utility industry becomes more competitive, economic considerations become 
more acute. The stability and long term nature of the federal power resources is 
essential for effective long term planning. 

WESTERN'S PRINCIPAL ROLE IN THE EPMP 
IS TO ENCOURAGE EFFECTIVE CUSTOMER IRP 

Western is not a public utility charged with traditional utility responsibilities. Western 
is a marketing agency of federally generated hydropower constituting a partial 
resource for municipal, cooperative, and other preference entities. Traditional utility 
responsibilities include meeting customer load growth requirements. Western does 
not have this growth responsibility. Accordingly, to impose an IRP requirement on 
Western as some commenters suggest would only add a regulatory burden without 
corresponding benefits in light of Western's limited obligation. Under EPAct 
Western is charged with the responsibility for promoting and supporting its 
customers' efforts in IRP. We think this is the appropriate place for such planning to 
occur. Under this legislation, Western is not charged with the responsibility of 
preparing an IRP for its own operations. It should, however, continue to work jointly 
and cooperatively with the regional utilities to develop the most efficient, reliable, and 
economical system possible. 

A LONG TERM FEDERAL POWER SUPPLY 
WILL ENCOURAGE DSM AND RENEW ABLES 

Western's customers have a long and active history of encouraging the wise use of 
electric energy and supporting the development of renewable resources. Many of 
Western's customers have prepared IRPs on their own initiative even before the 
passage of EPAct. These studies have shown that most of the non-hydro 
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renewable resources are still not economically feasible when compared to more 
traditional power resources. For example, wind is not a re~able peaking resource 
because the wind does not always blow when the electric demand is highest Wind 
may be a source of some energy, but without substantial advancement in electric 
storage technology, wind power may never be a viable peaking resource. Wind 
power also has its own set of environmental issues such as noise and land use. 
Much of the demand side management (CSM) and renewable resource options 
require extensive screening and analysis before substantial financial resources are 
committed. In many cases there are cheaper and more reliable alternatives 
available. Nevertheless, the preference customers have on their own initiative 
developed CSM programs, done screening studies, implemented CSM pilot 
programs and actively pursued and encouraged the wise and efficient use of this 
essential service prior to such programs being required by contract or law. 
However, the laws of physics, not the political laws or the level of effort or level of 
expenditures, will dictate the ultimate efficiency. Although some improvements can 
be made in more efficient use of electricity, most observers agree that CSM is not a 
"cure all" for increasing energy consumption. Most forecasters predict that energy 
use, particularly electric use, will continue to grow and even though new supply-side 
resources may be delayed, they will still eventually be needed. But the important 
point is simply this: As long as federal hydropower is delivered on a reliable basis at 
cost-based rates under long term contracts, more effort and resources can be 
committed by Western customers to research and development of renewable 
resources and CSM programs. 

NEW CUSTOMER PREFERENCE STATUS 
SHOULD BE DETERMINED ON A PROJECT BASIS 

Federal hydropower has been a material asset contributing to the economic growth 
and environmental quality of the West. The use of the natural energy available from 
water falling from 14,000 feet to sea level has been a critical factor in the 
development of the West. When these projects were conceived 30-40 years ago 
the preference customers "stepped up to the plate" and agreed to assist with the 
development of the hydro proJects even though there were cheaper power sources 
av•il•ble •t th•t time. Nevertheless. we would not h•ve • problem with considering 
•lloc•tions for Indian tribes who qualify •s preference customers under the various 
marketing criteria. We would object, however, to taking substantial quantities of 
power away from the existing customers who have been participating all these 
years, just so other preference customers can now participate. Any adjustment to 
the current allocation should be done on a project-by-project basis according to the 
marketing criteria developed for that project. Inefficiency will result by dividing the 
available federal hydro resource into a large number of small allocations. Such 
fragmentation will diminish the benefits to existing customers while only marginally 
enhancing the power supply of the new customers. Most important, however, is the 
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danger that resource fragmentation could lead to the construction of a larger 
amount of non-hydro fossil fueled resources, with their associated environmental 
consequences. 

POWER IS PAYING MORE THAN ITS FAIR SHARE 

The revenue from the federal hydro projects has been paying for a considerable 
portion of the infrastructure for the region. Not only are the power customers paying 
for the power features of the projects, they are paying for most of the irrigation 
costs. This provides, among other things, a base for the agriculture industry in the 
region and outstanding recreational opportunities both upstream and down stream 
which contribute to the regional economy. Power revenues therefore are paying for 
much more than the generation of electricity. They are supporting the economy and 
quality of life in ~e region. Additional subsidies by the power customers are not 
appropriate or necessary and must be discouraged. Users of the resources should 
pay their fair share of the benefits of the federal projects. Basic fairness dictates 
existing customers who have contributed to the repayment of the federal investment 
in direct power functions, shared the joint costs of multi-purpose projects, and 
subsidized other project users should have first call on extending contracts for firm 
power resources. 

IRPa SHOULD NOT ENCUMBER THE SYSTEM RESOURCE PROCESS 

Administrative and operational changes occurring within the federal electric system. 
such as the Glen Canyon EIS; the Salt Lake Area Marketing Criteria EIS, and the 
Upper Colorado Recovery Program, to name a few, have been very disruptive to 
the regional power system. The changes are making long-term planning more 
difficult and impeding the customers' planning process. Among the concerns are 
the level of detail for the IRP, compliance with IRP requirements of multiple 
jurisdictions, and the uncertainty in the amount and term of the contract rate of 
delivery. The IRP requirements should be made administratively simple to 
implement without sacrificing the goals of an IRP process. 

TRANSMISSION IS VITAL TO EFFECTIVE IRPa 

In order to investigate a full range of least cost options under the IRP process, 
Western's customers must have access to reasonably priced transmission service. 
Western's transmission system is a vital part of the regional transmission grid. It 
was designed to deliver hydropower to load centers to maximize the benefit of this 
renewable resource in the region. The generation and power transmission system 
in the West is planned and developed on a cooperative basis. The Federal Energy 
Regulatory Commission is also involved in addressing transmission access and 
pnc1ng issues. Through such organizations as the Western Systems Coordinating 
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Council and the ·Inland Power Pool, data is exchanged, joint studies are done, and 
reports prepared and exchanged to develop the most eflicient and re~able system 
possible. Individual entities have opportunity for input into the process and do have 
some discretion in their individual operation&. 

WESTERN'S POWER PURCHASES MAKE THE 
FEDERAL HYDRO RESOURCE MORE DEPENDABLE 

Western is charged with the responsibility of maximizing the benefits of the federal 
hydropower system. It has been the responsibility of the Bureau of Reclamation and 
Western to determine the marketable resource from the hydro projects and then 
execute long term contracts for sale of the power. The "reasonable expectations" of 
the power customers is that the federal agencies will meet their long term contract 
obligations. Western is also authorized to purchase non-federal power that can be 
integrated with this hydro resource to optimize the system and maximize, to the 
greatest extent possible, the amount of federal power and energy that can be sold 
at the lowest cost firm power and energy rates. Western's thermal purchases are 
largely dictated by hydrology conditions below the "average" projected in the 
marketing plan. Therefore, some short term purchases are necessary. Customers 
are currently given the option of purchasing their own replacements but many 
customers need the assistance of Western in firming up their power supply. We 
would encourage Western to continue to allow the customers the option of supplying 
their own supplemental power or relying on Western. Short term purchases are 
negotiated on an individual basis and the terms of these arrangements can range 
from one hour to perpetual working arrange menU.. The uncertainty of the hydrology 
from year to year makes the purchase power decisions by Western particularly 
complex. Western needs to secure sufficient resources to meet their contractual 
obligations but also needs to be careful not to purchase more power than it can 
efficiently and economically use. These short-term purchase power decisions do not 
dictate the size, technology, timing, location or fuel input of power plants constructed 
or planned by non-Western power producers. Moreover, the approval of generating 
plant construction and operation by non-Western producers is subject to licensing, 
siting, environmental, and other regulatory approvals required under a variety of 
state and federal laws. Nobody is building power plants just to sell surplus power to 
Western. Moreover. in those years when the hydrological conditions permit. more 
federal power can be produced thus mitigating the need to bum fossil fuels. Future 
power plant construction in the Western U.S. will be subject to the application of IRP 
rules and regulations administered by the various state regulatory agencies, 
Western, and such agencies as the Rural Electrification Administration . Thus, the 
IRP and environmental factors will , in fact, be taken into account by the appropriate 
agenc1es having direct regulatory overs1ght over the non-Western power producers. 
These short term purchase decisions are not "ad hoc" but rather are consistent with 
standard utility practices. 

6 
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CONCLUSION 

I appreciate the opportunity to present these comments on behalf of the LAP 
Customer Group. We urge the Subcommittee to allow the public process on the 
review of the EIS and subsequent development of the IRP rules and regulations to 
proceed without further delay. An effective integrated resource planning process 
coupled with a long term commitment to federal renewable resources is in the best 
interest of the environment and the citizens who are also our customers. A reliable 
long term federal power resource will promote effective renewable energy 
development and DSM. Additional fragmentation of the federal resource will cause 
the need for the construction of more thermal resources and delay research and 
development of alternative power supplies. Effective IRP achieved with long term 
federal power contracts will enhance, not diminish, the value of the federal hydro 
projects. 

We look forward to working with Western, the Department of Energy, and the 
Subcommittee in an effort to resolve in a timely manner the few remaining issues 
regarding the Energy Planning and Management Program. 



70 

LOVELAND AREA CUSTOMER ASSOCIATION 

Mr. Bob Fullerton 
Western Area Power AdmiDistrat.ion 
P.O. Box 3402, A6100 
Golden, co 80401-0098 

May 13,1994 
--lloo-·719131WW 

-----~·71·~ -,.. '-1&..-· DIDO-mil 
T-·-.W...·31DI22Nn1 

Re: Conunents on the Western Area Power Admi.ni.strarion Energy Planning and Management 
Prognm Environmental Impact Statement (EPMP-EIS) 

Dear Mr. Fullerton: 

The following comments are submined by the Loveland Area Customer Association 
("LACA ")and Tri-State Generation and Transmission Assoc:ialion ("Tri-State") together referred 
to a.s the Loveland Area Projects Joint Customer Group ("LAP CU51omer Group") in respo111e to 
the Western Area Power Adminimation's EDa-gy Planning and Management Prognm Draft 
Environmental Impact Statemcm ("EPMP EIS") a.s publisbed in the March 31, 1994 &dm( 
~ Together, the LAP CU51omer Group purclwes vinually all of the capacity and energy 
marketed by the Loveland Area Office from the: Lovelaud Area Projects. A list of the: LAP 
Customer Group is provided in Anacbment A. 

In the Purpose and Need Statement, Western cites the purposes of the EPMP EIS u: 

• Promote the stable, efliciem, and economical use of electrical geuerarion and 
comervation resources by Western's customers. 

• Promote consideration by Westen's long-term firm power c:ustomen of cost-effective, 
demand-side management and supply-side alternatives including renewable resources, u 
part of their long-term planning proc:css. 

• Market Federal power on a long-term basis in accordance with Western's mission u a 
power marketing administntion. 

• Devdop the: Program in an.equitable Olllllller consistent with Western's legal obligations 
and constraints., including the obligation to carry out Section 114 of the Energy Policy Act 
of1992. 

We concw- with the above staled purposes, but we would also add the following Objectives for 
Western: 

c/o Arbnuo Rlwr !'ower Authority 
P.O. Box 70 • W...., CO 81052 
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- Assure a stable and reliable federal hydropower resource. 

-Assure rate stability through commitments by Western and the operating agencies (U.S. 
Bureau of Reclamation and Corps of Engineers) to: 

(i) . Hold normal operating and maintenance (O&M) expense increases below the 
rate of inflation. 
(ii). Institute a consultation process lor meaningful customer input and review of 
O&M planning decisions. 
(iii) . Continue to utilize cost based rate methodology. 

If the federal goal is to minimize adverse environmental impacts, then Western should 
hold down the rates of its renewable hydropower resources to reduce the need for 
customers to seek out alternative generation resources that may have more environmental 
impact. 

- Provide flexibility to mutually agree and incorporate material changes in the federal 
hydropower marketing progrant through customer funding, joint participation, and other 
means intended to reduce program costs. 

We feel strongly that these objectives are important to all Western activities and should especially 
be included in the EPi'viP effort to set the tone for the integrated resource planning ( IRP) rules 
and regulations. 

Background 

The federal hydropower which is marketed by Western is and has been the cornerstone of the 
preference customers resource development for the past forty years. Western's transmission 
system. in conjunction with the federally generated power, has been the genesis of a regionally 
developed. reliable electric power supply system that serves the public in the western United 
States . The future administration and operation of that electric system is vitally significant to the 
future of the power supplying ut ilities and their customers. The economic viability of many rural 
areas depends on this system. Western, however, is not a public utility with traditional utility 
responsibilities. Western is a marketing agency of federally generated hydropower that 
constitutes a partial resource for municipal, cooperative, and other preference entities. Traditional 
util ity responsibilities include meeting load growth requirements. Western does not have this 
growth responsibility . Accordingly, to impose an ·£RP requirement on Western in light of its 
limited obligation would add a regulatory burden without corresponding benefits. In the Energy 
Policy Act of 1992 (EPAct) Western was charged with the responsibility for promoting and 
supporting its customer's efforts in £RP which we think is the appropriate place for such planning 
to occur. Under this legislation, Western is not charged with the responsibility of preparing an 
IRP for its own operations. It should, however, continue to work jointly and cooperatively with 
the regional utilities to develop the most efficient, reliable, and economical system possible. 

2 
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Most of Western's customers have a long and active history of encouraging the wise use of 
electric energy and supponing the development of renewable resources. Many of Western's 
customers have prepared IRPs on their own initiative even before they were required to do so by 
the effective date pursuant to EPAct. Much of the demand side management (DSM) and 
renewable resource etfon is not easy to implement and in many cases there are cheaper and more 
reliable alternatives available. However. the preference customers have, on their own initiative, 
developed DSM programs. done screening studies. developed pilot programs and actively 
pursued and encouraged the wise and efficient use of this essential service prior to such programs 
being required by contract or law. The wholesale suppliers of electricity have limited opponunity 
for demand side efficiencies but. in close cooperation with their distribution members, they can 
accomplish the objective of the lRP process. However. the laws of physics, not the level ofetfon 
or level of e){penditures. will dictate the ultimate efficiency. Thus the major effon for DSM will 
fall to the distribution entities. and with the encouragement of the wholesale supplier, will improve 
energy efficiency where appropriate. 

Administrative and operational changes occurring within the federal electric system. such as the 
Glen Canyon EIS, the Salt Lake Area Marketing Criteria EIS, the Upper Colorado Recovery 
Program. to name a few, have been very disruptive to the regional power system. The changes 
are making long-term planning more difficult rather than easier, and impeding the customer's 
planning process. Among the concerns are the level of detail for the IRP, compliance with lRP 
requirements of multiple jurisdictions. and the uncenainty in the amount and term of the contract 
rate of delivery. The IRP requirements should be made administratively simple to implement and 
administer without sacrif1cing the goals of an lRP process. 

The revenue from the federal hydro projects has been paying for some of the infrastructure for the 
region. :-<ot only are the power customers paying for the power features of the projects, they are 
paying for most of the irrigation costs. This provides. among other things, a base for the 
agriculture industry in the region and outstanding recreational opponunities both upstream and 
down stream which contributes to the regional economy. Power revenues therefore are paying 
for much more than the generation of electricity. they are supponing the economy and quality of 
life in the region. Additional subsidies by the power customers is not appropriate or necessary 
and must be discouraged. The user of the resources should pay their fair share of the benefits of 
the federal projects. Basic fairness dictates that eltisting customers who have contributed to the 
repayment of the federal investment in direct power functions, shared the joint costs of multi­
purpose projects, and subsidized other project users should have first call on extending contracts 
for fum power resources. 

Western's transmission system is a vital pan of the regional transmission grid. It was designed to 
deliver hydropower to load centers to maltimize the benefit of this renewable resource in the 
region. The generation and power transmission system in the West is planned and developed on a 
cooperative basis. The Federal Energy Regulatory Commission is also involved in addressing 
transmission access and pricing issues. Through such organizations as the Western Systems 
Coordinating Council and the Inland Power Pool, data is exchanged, joint studies are done, and 
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repons prepared and exchanged to try to develop the most efficient and reliable system possible. 
Individual entities have opponunity for input into the process and do have some discretion in their 
individual operations. 

Western is charged with the responsibility of maximizing the benefits of the federal hydro power 
system. Western is also authorized to purchase non-federal power that can be integrated with this 
hydro resource to optimize the system and maximize, to the greatest extent possible, the amount 
of federal power and energy that can be sold at firm power and energy rates. Western's thermal 
purchases are largely dictated by hydrology conditions below the "average" projected in the 
marketing pian. Therefore. some shon term purchases are necessary. Shon term purchases are 
negotiated on an individual basis and the terms of these arrangements can range from one hour to 
standard working arrangements . The uncenainty of the hydrology from year to year makes the 
purchase power decisions by Western panicularly complex. Western needs to secure sufficient 
resources to meet their contractual obligations but also needs to be careful not to purchase more 
power than it can efficiently and economically use. These shon-term purchase power decisions 
do not dictate the size. technology, timing, location or fuel input of power plants constructed or 
planned by non-Western power producers. Moreover, the approval of generating plant 
construction and operation by non-Western producers is subject to licensing, sizing, 
environmental. and other regulatory approvals required under a variety of state and federal laws. 
Furure power plant construction in the Western U.S. will also be subject to the application ofiRP 
rules and regulations administered by the various state regulatory agencies, Western, and such 
agencies as the Rural Electrification Administration. Thus, the lRP and environmental factors 
will. in fact. be taken into account by the appropriate agencies having direct regulatory oversight 
over the non-Western power producers. These shon term purchase decisions are not "ad hoc" 
but rather are consistent with standard utility practices. 

Specific Comments on the Draft EIS 

The LAP Customer Group concurs with Western's statement that: 

"Quality utility plannmg is enhanced when a customer's existing resources are 
stable and reliable. To be considered a stable and reliable pan of a customer's 
existing resources, Western's power allocation must be secure over a time frame 
typical of long-temt firm power sales and purchases in the utility industry." 

The Draft EIS suppons the conclusion that environmental benefits are maximized when existing 
contracts are extended for the greatest period of time at the highest percentage of existing 
allocation. The longer the .contract extension.period.3he more continuity and "history" will be 
developed for existing customers to monitor, evaluate, and refine their IRP objectives and public 
panicipation processes. Tllis will lead to better quality resource planning. The more stable the 
supply-side resource. the more stable a utility's demand-side management program will be. This 
in turn will lead to increased efficiency in demand-side effons and permit more planning resources 
to be commiued to demand-side programs. On the other hand, inefficiency will result by dividing 
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the available federal hydro resource into a large number of small allocations. Such fragmentation 
will diminish the benefits to existing customers while only marginally enhancing the power supply 
for the new customers. Finally, any resource fragmentation could lead to the construction of a 
larger amount of non-hydro resources. with their associated environmental consequences, to meet 
the load growth requirements of Western's customers. 

The LAP Customer Group acknowledges the broad basis of the EIS . Tlus is a programmatic EIS 
rather than a project specific EIS and therefore it is hard to comment on specific issues. For 
example. the programmatic EIS assumes standard water quality and air quality conditions 
throughout the region when it develops comparisons of environmental impacts based solely on 
volume of water and air pollutants . Of course. conditions and impacts are not the same 
throughout the region. hence impacts may need to be refined on a project by project basis. Also, 
while there is a great deal of detailed data available on fossil fired generation. significant data is 
lacking for the alternative resources as shown in Table Fl in page 238. Also, Tables 4 .1 (page 
75) does not have complete data for such things as airborne water from cooling towers and ash 
from wood waste biomass. Therefore. it is difficult to make a definitive comparison of the 
alternatives. We generally agree however that the issues such as transmission access, rate design, 
river and dam operation, ecological and recreational resources, conservation purchases by 
Western. and project use efficiency are beyond the scope of the EIS at this time. We also agree 
that there is not adequate scientific data to justiiV the quantification of environmental externalities 
in resou rce decisions as described on pages 6 and 7 of the EIS and the public debate should 
continue on the issue . 

Preferred Alternative 

Tite LAP Customer Group generally suppons Alternative 8 (25 year contract extension and 98% 
allocation) with some conditions. It is vitally imponant thatlRP requirements be linked to the 
extension of the firm power allocation under reasonable conditions. This combination will 
provide a balance between the customers desire for long-term resource stability and the 
Congressional goal of achieving quality in resource planning that meets the objectives of Section 
114 of the EPAct. This also is consistent woth the analysis in the EIS that indicates that there is 
greater environmental and land use benefits which result from longer contract extensions and 
higher percentage of allocation. Tlus alternative will provide greater accuracy in long-term 
resource plartning by non-federal entities and allow optimum integration of the present generation 
and transmission system with new facilities . 

All contracts, on a project by project basis, should terminate at the same date and the customers 
will still have the right to cancel the contract under Article II of the General Power Contract 
Provision ( 1/3/89 version) in the event that the rates become intolerable. We would suggest that 
Western also consider a provision which would allow additional rolling twenty five year 
extensions at the customers option when subsequent IRPs are submitted to Western. 

The 2% resource pool created by the 98% of current allocation formula should be used for new 

5 



75 

customers only, and to the extent not used, it should be re-allocated back to the then existing 
customers. The resource pool should not include competitive incentives for IRP program 
compliance since the guidelines for such incentive are very difficult to establish and evaluate and 
they increase the uncenainty of the federal resource. If there is a reduction in the federal 
resource. the resource pool should be used for any adjustments prior to any reduction of 
allocations from existing customers. 

At least live years notice should be given for any proposed adjustment to the firm power 
allocation during the contract period. These adjustments in the federal generation resource pool 
should only be implemented when there is a clear mandate, through statutes where possible, and 
only when the natural hydrology and the "Law of the River" dictates that the change is necessary. 
Changes in the federal resource allocations will mandate changes to the non-federal resources 
over a broad geographic area. Tlus circumstance causes significant disruption in planning for and 
operation of the regional electric system, not only to Western customers, but also to other system 
panicipants. The mitigation of these changes takes time to develop and implement. Any change 
in allocation is predicated upon the explicit requirement oflimiting adjustments due to river 
operation to those that make Western's resources as firm as possible, while reducing the need for 
tinning purchases. 

The LAP Customer Group would suppon the development ofless stringent rules for the smaller 
electric systems who have annual loads of 25 GWH or less. These smaller systems usually rely on 
a larger system for their major planning requirements and do not have the staff or financial 
resources to conduct and implement extensive programs. The impact of tlus reduced program on 
the overall EPMP program will be minimal and reduce the administrative costs· to both the 
customers and Western. The compliance for the smaller systems should also be based on an 
evaluation of their total energy picture not just their allocation from Western. Some of the small 
systems may need assistance in developing energy efficiency programs. Western should assist 
these smaller systems as appropriate. but the cost associated with providing the consulting service 
by Western should be reimbursed by the customer using the service not from the general rate 
base 

Western's acceptance (or rejection) of an lRP submitted by a customer must be based on the 
customers compliance with a well defmed process and specific customer goals. Western should 
not assume any regulatory or judiciary authority over the plan but rather focus its role on 
administrative review of the submitted IRP plan to assure appropriate recognition of the planning 
criteria listed in Section 114 of the EPAct. We believe this is consistent with the Congressional 
intent. We understand that the Administrator of Western has the authority to rule on IRP 
compliance, however, we believe that the process should provide for a dispute resolution 
consultation process to allow for fun her clarification of issues and alternatives contained in the 
lRP . The rules of the Alternative Dispute Resolution Act should be considered. The EPAct 
provides that the Administrator shall accept the IRP which a customer has prepared in response 
to another state or federallRP requirement which substantially complies with EPAct 
requirements. Therefore, Western's proposed lRP rules should recognize an IRP requirement by 
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another jurisdiction. To avoid confusion, and minimize conflicting requirements with other 
jurisdictions. the proposed rules should not list specific requirements but should only deal in 
generalities with the seven elements enumerated in EP Act. lf methodologies which require 
lengthy lead times are required (e.g. end-use load forecasting), they should be required in the 
second round of lRP filings. Also, if Western plans to adopt stringent requirements for each 
element of EPAct, Western should provide that any such requirements should not apply to any 
customer who is required to meet the requirements of a state or other federal agency which 
addresses the elements of EPAct. Governing body review and approval of a customer lRP should 
be sufficient to comply with the public process. The existing customers should have the frrst right 
(on a pro rata basis) to any unallocated power resulting from the reduction in allocation or a 
penalty. 

In addition to a stable power supply resource, a stable cost of service rate is also imperative in 
order to avoid excessive cost swings and to minimize retail rate adjustments. The LAP Customer 
Group is encouraged by Western's recent activities towards these ends by its initiative to develop 
a process with its customers to adopt a cost review and containment program. 

TI1e rules and regulations should only apply to the contracting entities and should not 
automatically apply to all recipients of federal power. The rules should be flexible enough to 
acconunodate regional and project specific differences and the rules should allow the existing joint 
act ion agencies and G& Ts to be eligible for the e)([ ens ion of time for filing the initial lRP as a 
cooperative agency (page 195). 

The LAP Customer Group appreciates the opponunity to comment on the Draft EPMP EIS and 
Western's attempt to balance public policy direction with its customers needs. The federal system 
is the largest single power and transmission resource to millions of people in the West and 
there fo re the actions that Western implements have far reaching consequences and should only be 
initi ated with complete understanding and suppon of the public it serves. We encourage Western 
to work closely wi th its customers in implementing these initiatives. We understand that 
proposed rules and regulations are being developed for the EPMP program and these rules and 
regulations will be available in June 1994 for review and comment. We are very interested in 
seeing the proposed rules and regulations as soon as possible and we will be actively participating 
in the public process on these rules. 

Loveland Area Customer Association Tri-State Generation & Transmission Assoc 

~=.:~~P----- Frank Knutson, General Manager 

cc: Steve Fausett 
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ATT4CHMENT A 

Loveland Area Projects Customer Group 
(LAP Customer Group) 

Tri-State Generation & Transmission Association. Inc. 
Denver, CO 

Loveland Area Customer Assoc. (LACA) 

Arkansas River Power Authority 
Lamar, CO 

Center Municipal Light & Power 
Center. CO 

Municipal Subdistrict NCWCD 
Loveland, CO 

Kansas Electric Power Coop. 
Topeka, KS 

Willwood L&P Company 
Powell, WY 

Colorado Springs Utilities 
Colorado Springs, CO 

City of Gillette, WY 

Town of Julesburg, CO 

City ofWray, CO 

Town of Haxtun, CO 

City of Alliance, NE 

City of Sidney, NE 

g 

Wyoming Municipal Power Authority 
Lusk., WY 

Platte River Power Authority 
Ft. Collins, CO 

Nebraska Public Power District 
Columbus, NE 

Intermountain REA 
Sedalia, CO 

Municipal Energy Agency of Nebraska 
Lincoln, NE 

Denver Water Board 
Denver, CO 

City of Ft Morgan, CO 

City of Yuma, CO 

City of Gering, NE 

City of Holyoke, CO 

City of Burlington, CO 

Mitchell Utilities 
Mitchell, NE 
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Mr. MILLER. Ms. Schori. 

STATEMENT OF JAN SCHORI 
Ms. SCHOR!. Thank you. I am the relatively new general man­

ager of the Sacramento Municipal Utility District. Thank you and 
the members of the subcommittee for allowing us to testify this 
morning. 

We serve about a million people. We have a 900-square-mile 
service area. We serve the State capital in California. We have a 
very big stake in the discussions that are under way here because 
we are Western's largest customer. 

We may also be one of the municipals with the most extensive 
experience in integrated resource planning, as a result of the deci­
sion of our voters in 1989 to close the Rancho Seco nuclear power 
plant. We had a very big opportunity and we took advantage of it. 
We went into a full, integrated resource planning effort, and as a 
result of that, SMUD has doubled its commitment to DSM-type 
programs. 

We also have a large renewable commitment and we are develop­
ing four cogeneration power plants right now. 

We think integrated resource planning works, and we are a very 
big supporter of it. The Western power allocation we receive is a 
very large component and an essential building block of our inte­
grated resource plan. 

This morning I wanted to address what I think are the principal 
concerns that have been expressed by the committee: long-term 
contracting extensions and the timing of the process now under 
way at Western. 

I would like to make four points in response to these concerns. 
First, I don't think it has been mentioned here, but really power 
contracts historically have not been like water contracts. They have 
been flexible; they have been adaptable. The committee, the envi­
ronmental community, the power customers and Western have 
been successful in addressing concerns about the environment, con­
cerns about the need to adapt the operation of the facilities, and 
we have been able to work through those kinds of issues in the 
past. I don't see any reason why there should be concern that we 
wouldn't be able to address those issues in the future as well. 

We do think that by maintaining a fairly flexible definition of 
available resource in power contracts, we can adapt the contracts 
to future needs as all parties will feel necessary. 

The second point, and I think this one is pretty essential, is that 
long-term power contracts really are essential to support the devel­
opment of renewables and demand-side management techniques. I 
wanted to mention this morning SMUD's new marginal cost study, 
because I thought maybe this would just be useful to give you some 
actual numbers of how WAPA power is now stacking up against 
the cost of other resources. We just published it this week with our 
own board. 

First off, I will tell you, these are all 1995 projections, in the 20-
year marginal cost study, and we are using 1994 real dollars, 
which means they do not reflect inflation. 

The WAPA power is coming in at 3.1 cents. Gas-fired resources, 
natural gas-fired resources in our study are coming in at 3.5 cents. 
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Wind and biomass are coming in around 5 cents. Assuming we can 
get the cost down as hard as we are trying to over the next 20 
years, the low settlement on PBs is 6 cents and the high estimate 
is 14 cents. And all of the technologies we have been examining, 
there is the greatest uncertainty right now in the numbers that we 
see coming out for the projections on PB systems. 

Finally, I thought I would throw out solar-thermal, since SMUD 
is looking hard at a solar-thermal plant to take advantage of the 
land and facilities we have at Rancho Seco. Our low estimate on 
20 years is 8 cents and the high estimate is 10 cents. 

I think the point I want to make this morning is that running 
a utility has to be like a business. We have to look at what our op­
tions are. We have to try to hold the cost down to keep the rates 
as low as we can for our customers. 

So price is a very important factor when we are trying to pick 
the resources that will be available to us in the future, and we 
think that there are some really creative opportunities that could 
be available with WAPA power. In particular, we see it supporting 
renewables that are big on energy and low on capacity, because ob­
viously the CP system in California has a very large capacity of re­
source. It makes an excellent match with wind, which is good on 
energy and not so good on capacity. 

But for us to get the price of those renewables down-and I am 
just giving them to you-we are going to have to average in the 
cost of lower-cost resources in order to defend making a commit­
ment to the renewable resources that we are showing in our re­
source plan. 

We think that developing long-term contracts helps support the 
advancement of renewables. We are going to have to finance those 
projects over a 20- to 30-year commitment. It is very hard to defend 
the cost of them for 20 years if you can't back them up and show 
that you have got some lower cost resources to balance out the 
overall cost. 

So we do think that going forward with long-term contracts sup­
ports the policy goal that this committee has of renewables and en­
ergy efficiency. 

The third point I wanted to make is that the contracts in Califor­
nia expire in 2004. So from our perspective, it is critical to start 
moving now. We intend to do an RFP for renewables in 1996, and 
we need to have some idea what the policy direction will be on allo­
cation of Western resources. 

Finally, the fourth point, we support project-by-project resource 
evaluation. We don't think one-size-fits-all works. We do not sup­
port resource pool withdrawals. We think that there would be im­
pacts as the customers try and examine replacement resources, and 
the need hasn't been demonstrated yet. 

We support retention of allocations, intention upon meeting en­
ergy efficiency and renewable goals, and we recommend that new 
customer needs be handled on a case-by-case basis in each area. 

Thank you very much. 
Mr. MILLER. Thank you. 
[Prepared statement of Ms. Schori follows:] 
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TESTIMONY OF JAN SCHORI,GENERAL MANAGER, SACRAMENTO MUNICIPAL 
UTILITY DISTRICT, AT THE HOUSE NATURAL RESOURCES SUB-COMMITTEE ON 
OVERSIGHT AND INVESTIGATIONS HEARING ON MARKETING OF FEDERAL POWER 

BY THE WESTERN AREA POWER ADMINISTRATION 
June 16 1994 

Introduction 

Thank you very much for the opportunity to provide input to the 
Committee's hearing on the Western power marketing issues before 
you today, from the perspective of a large consumer-owned utility 
customer of Western. The Sacramento Municipal Utility District is 
Western's largest customer, and has purchased firm power from the 
Central Valley Project for over 40 years. This firm supply of 
power is purchased at cost based rates by SMUD and provided without 
profit to over one million people in central California. 

The Western resource has been a source of stability and efficiency 
to SMUD, and as such has helped SMUD become an industry leader in 
demand side management and renewable resources. SMUD's resource 
planning goal is to meet load growth through the year 2000 with 
demand side measures, and achieve a resource portfolio with 60 
percent renewable resources and energy efficiency by 2004. These 
renewable resources are capital intensive and are often amortized 
over the longest possible term to bring annual costs down, but they 
remain more expensive than conventional powerplants. continued 
availability of a stable and cost effective Western resource, now 
costing about three cents per kilowatthour, allows the five to 
seven cent renewable and demand side resources to be more 
affordable, compared to natural gas generation, costing around four 
cents per kilowatthour. 

SMUD plans to issue a request for proposals by 1996 for renewable 
resources to meet load through 2020. It is critical that SMUD 
knows if Western's power is available in long term contracts. 
Without the certainty that the operational and economic benefits of 
Western power will be available, SMUD will have difficulty 
constructing more wind, solar, and other renewable resources so we 
can meet our commitment to reduce greenhouse emissions and achieve 
the goals of the Administration's program on global climate change. 

SMUD views Western power as a source of substantial benefit, not 
only to the consumer owned utility customer, but to the nation as 
a whole. It is the power revenues from the Central Valley Project 
that are the principal source of repayment of $2 billion of federal 
taxpayer investment in the CVP. And millions of dollars of power 
revenues from consumer owned utilities are supporting the 
environmental restoration authorized by the CVP Improvement Act. 
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Clearly taxpayers and the environment also have a stake in the 
continued viability of Western's power marketing program. 

As I understand it, the question before the Committee is "Does the 
Energy Planning and Management Program as proposed , appropr i ately 
guide Westl!rn' s power marketing program?". The Committee has 
specific concerns regarding timing of the process, the level of 
commitment, and the distribution of benefits from federal power . 

SKOD Supports Energy Planning and Kanagtatnt Program concepts 

SMUD supports the concept behind Western's Energy Planning and 
Management Program, that integrated resource planning and long term 
contracts will help maintain stability in customer resource 
planning. As the Chairman knows, SMUD supported his legislation, 
which became part of the 1992 Energy Policy Act, requiring Western 
customers to adopt integrated resource plans. By initiating policy 
decisions on Western power marketing plans early, Western 
facilitates integrated resource plan preparation, and reduces 
uncertainties in the planning process, even if some resource 
uncertainty remains. 

Timely Allocation Policy pecisiopt art Critical to Cystomtr 
Planpipg 

It is not too soon to initiate the decision making process for the 
sacramento Area Office . current contracts in northern California 
expire in 2004. By initiating policy decisions on marketing in 
1994, through both the Energy Planning and Management Program and 
the 2004 Marketing Plan, criteria for allocation of the available 
resource should be set by 1997. Responsible acquisition of 
replacement resources can take six to ten years to plan, license, 
design, and build, so as much knowledge about Western allocations 
as possible is needed by 1996 or 1997, At least in the Sacramento 
Area, allocation decisions need to begin now, in order for SMUD to 
efficiently plan a resource portfolio for the next 25 years. 

Ayoi4 cowpoup4ipg Resource Opcertaipty yith Policy opcertainty 

Questions have been asked regarding the real value of contract 
extensions when the availability of the hydro resource is 
uncertain. Federal hydroelectric resource uncertainty is a risk 
utility customers have been managing for some time. It can be 
managed with proper planning, with other contracts and support 
resources. Western's power marketing program addresses the issue 
of resource uncertainty by proposing to renew a "percentage of 
available resource", as opposed to a percentage of the current 
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allocation. The available resource should be determined in 
cooperation with the Bureau of Reclamation on a project by project 
basis. Compounding this resource uncertainty with no timely 
decision on allocation policy issues would make integrated resource 
planning by power customers even more risky. Further uncertainty 
will und~rmine our ability to continue investing in energy 
efficiency and renewable resources. And it will jeopardize the 
contribution of Western's customer base to the environmental 
mitigation and project repayment now required by law. 

Power Contracts Do Not constrain Central Valley Pro1ect Operation 

Concern has been expressed about locking in power allocations and 
constraining operations at federal dams. Western, Reclamation, 
and preference customers all understand that power generation at 
Reclamation projects has been and must continue to be adaptable to 
reservoir operations that must respond to changing demands for 
flood control, navigation, irrigation, fish and wildlife demands, 
and municipal and industrial demands. Changes in Central Valley 
Project operation mandated by the CVP Improvement Act were not 
constrained by power contracts, and no contract changes were 
required in response to that Act, which SMUD also supported. 

Long Term Contracts of 25 Years Facilitate customer Investment in 
Renev&ble and Demand Side Resources 

Western contracts must have terms of 25 years to be commensurate 
with other competitive resources, and to support customer 
acquisition of resources which are environmentally responsible and 
economically sustainable. SMUD' s experience has been that a 
diversified, renewable resource plan relies on resources that 
require longer financing terms and complex coordination with 
community needs. A long term Western contract, for cost based 
power with the capacity and operational attributes of hydroelectric 
resources, provides the economic and operational ability for 
Western customers to develop renewable and demand side resources. 

For example, when SMUD shut down a 900 MW nuclear powerplant in 
1989, we negotiated relatively short term purchase contracts (five 
to ten years in length) with adjacent utilities. These contracts 
rely on operation of existing and relatively inefficient thermal 
plants with associated environmental and economic costs. They 
provide a bridge to building a more sustainable resource portfolio 
with more benefits to the community and the environment. 

During the 1996 to 2004 time frame, SMUD is replacing these 
purchases with 500 MW of cogeneration, 350 MW of renewable 
resources, and 350 MW of energy efficiency. But these types of 
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projects require fipancing over 20 to 30 years so that the higher 
fixed costs can be spread over enough time to keep rates 
competitive. A stable and economic Western allocation has helped 
make it economically possible for SMUD to acquire the solar, wind, 
and demand side resources, as well as advanced gas fired 
cogeneration projects which attracted or retained substantial jobs 
and tax base in Sacramento. 

If the Western resource is available over a similar time frame, the 
flexibility and responsiveness of the Western hydroelectric 
resource can support renewable resources like solar and wind 
projects, which are often energy rich, but lack firm capacity and 
operational responsiveness. Increased operational coordination 
between customer-owned renewable resources and Western hydro 
resources could provide substantial benefits. For example, energy 
from an additional 50 MW wind plant could be combined with capacity 
and spinning reserve from Western to create a mutually beneficial 
resource. If Western power is available only for shorter terms, and 
with less lead time, customers must rely more on conventional 
thermal powerplants and purchases which make economic sense in the 
short term. 

Evaluate Resource Ayail&bility and the Need for Mev customers op a 
Pro1ect by Pro1ect Basis 

SMUO also believes that the proposal to withhold a percentage of 
the Western resource in a resource pool would not advance 
accomplishment of the planning and efficiency goals of the Energy 
Planning and Management Program . Some have suggested that a 
withdrawal of 30 percent of the available resource is appropriate. 
In the Sacramento Area, a 30 percent withdrawal would withhold over 
400 MW. This would trigger customer resource replacements with 
attendant environmental and economic impacts, all for a need that 
is not established. 

Rather than withdraw a percentage of available resource from all 
customers power into a generic resource pool, SMUD suggests that 
resource availability and new customer needs be evaluated on a 
project by project basis. Where a western identifies a compelling 
public benefit would be met by a new customer allocation, the 
remaining "available resource" will reflect Western's decision . 

customer• should Retain Share of Avail&ble Resource Contingent on 
IRP Performance, Rather than Compete for Reallocation from a 
Resource Pool 

All customers should be given the opportunity to retain their full 
percentage of the remaining available resource, subject to meeting 
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minimum Western standards for energy efficiency, and selection of 
renewable resources (when needed) as specified in the IRP's. This 
approach is more positive, and would be more equitable than a 
withdrawal and reassignment approach. 

Western Tr~nsmission can Increase Customer Efficiency and Reduce 
Environmental Impacts of Customer Operations 

The value of Western's transmission system to customer efficiency 
cannot be overlooked. The efficiency benefits of diversity between 
the loads and resources of various customers and regions can only 
captured if cost effective and reliable transmission access is 
preserved. Western's aggressive participation in the California­
Oregon Transmission Project was instrumental in completing this 
important link between California and the Pacific Northwest. 
Looking to the future, diversity opportunities exist between the 
California and the southwest states as well. Peaking capacity on 
the Colorado River system is being reduced, while in the Sacramento 
River system, winter energy and energy shaping will be reduced in 
2004 due to a contract expiration. Transmission linkage between 
the regions could allow a diversity exchange to meet both parties 
needs, without each having to separately acquire duplicative 
replacement resources. But transmission additions for efficient 
planning are capital intensive, and these costs must be spread over 
25 to 30 years to be economical. Long term Western contracts at 
cost based rates facilitate prudent resource decisions providing 
long term benefits. 

conclusion 

In conclusion, SMUD believes that the Western resource remains a 
valuable base for integrated resource planning by Western 
customers. But in order for preference power customers like SMUD to 
continue remain competitive while making investments in renewable 
technology, and continue funding environmental improvements like 
the CVP Restoration Fund, we need long term firm contracts for 
federal power at competitive, cost based rates. Western needs long 
term revenue certainty from these full cost rates to repay taxpayer 
investment in Reclamation projects as provided in Federal law. 
Proposals to move away from this cost based system ignore the 
documented benefits of this long standing policy to the taxpayer, 
the customer, and now the environment. Short term contracts, 
allocation uncertainty, and deviation from cost based rates would 
expose non-profit preference customers and the federal government 
to unnecessary and imprudent risk in the future. Thank you for 
your time. I am available to answer any questions you may have. 
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Mr. MILLER. Mr. Martin. 

STATEMENT OF THOMAS S. MARTIN 
Mr. MARTIN. Mr. Chainnan, members of the subcommittee, 

thank you for the opportunity to appear before you today. My name 
is Thomas Martin; I am the general manager of Electrical District 
No. 2 in Pinal County, Arizona. 

We kind of represent the other end of the spectrum from SMUD. 
We are a small, rural, publicly owned electric distribution utility 
with no generation, located midway between Phoenix and Tucson. 
We serve approximately 3,000 customers in an area encompassing 
about 100,000 acres. 

Like many public power districts and cooperatives, the district 
was fonned to bring electric power to rural areas largely because 
the investor-owned utilities of the day didn't find it profitable to do 
so. The availability of cost-based Federal hydropower has been the 
lifeblood of many small municipal and rural electric systems such 
as ourselves. 

Our interest in being here today stems from concerns about the 
future availability and price of this power. Pinal County, the area 
in which we serve, is one of the poorest counties in the State. The 
electric bill for many of our customers represents a major portion 
of their monthly budget. 

We recognize that the Federal power system has been used to 
further social goals and that these goals may change from time to 
time. However, our customers simply can't afford higher rates that 
will inevitably result from the reductions in the availability or arti­
ficial increases in the price of Federal hydropower resources. 

To put this in perspective, hydropower supplied 50 percent of the 
district's needs in 1993. We are also dependent on Federal trans­
mission to obtain the remainder of our power resources. Integrating 
the resource planning is vitally important for us from a purely 
business standpoint. It only makes sense to try and control the 
largest segment of our cost of service. 

Reducing the tenn of future contract renewals or reductions in 
the amount of resources that are allocated to existing customers 
will make effective resource planning much more difficult and will 
translate into higher costs. The reason is that utilities must be pre­
pared to meet loads as they appear. While cost-effective load man­
agement can help reduce peak loads, it can't be used to generate 
power. 

Uncertainty about the availability of resource leads one to for­
sake the uncertain resource for one having a more assured avail­
ability, even if it is more expensive. A good example of the poten­
tial price uncertainty is the Salt River Project's exchange agree­
ment with Western. Through this agreement-which, by the way, 
has a contract tenn of 40 years-Salt River's thennal plants in Col­
orado were used to supply power to some of Western's customers 
in Colorado and Utah. 

In return, Western provides power from Grand Canyon and Salt 
River. Lack of certainty about the future availability of generation 
from Glen Canyon may require the investment of millions of dol­
lars to build capacity that previously wasn't needed. 
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ED-2 has been a district for 70 years. I would like to think it 
will be around 707 years from now. I don't believe small public 
power systems are anachronisms today. We know our customers, in 
many cases, by name. Our small size makes it easier for us to try 
out new ideas and abandon those that don't work. 

In conclusion, Mr. Chairman, I believe we are at a crossroads 
here. Tampering with the process that Western has used in the 
past to set allocations in contract durations will likely increase the 
costs for us. These cost increases may ultimately drive us out of 
business. I hope, Mr. Chairman, that the outcome of this hearing 
does not lead to a more uncertain future for Western and its cus­
tomers. 

Thank you very much. 
[Prepared statement of Mr. Martin follows:] 
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Before the House Committee on Natural Resources 

Subcommittee on Oversight and Investigations 

Testimony of 
Thomas S. Martin, General Manger 

Electrical District No. 2, Pinal County, Arizona 

June 16, 1994 

Dear Mr. Chairman and Members of the Committee: 

Thank you for the opportunity to present the views of Electrical District No. 2 on 
the subject of the draft EIS prepared by Western Area Power Administration (Western) 
pertaining to the future allocation offederal hydroelectric power. 

I am the general manager of Electrical District No. 2 (ED2) of Pinal County, 
Arizona. ED2 is a small, rural, publicly-owned electric distribution utility serving 
approximately 3, 000 residential and other customers, located in south-central Arizona, 

midway between Phoenix and Tucson. ED2's principal customer base is centered on 
agriculture, though we serve residential, commercial and a few industrial customers. In 
this respect, ED2 is representative of a large number of Western's rural electric and 
municipal customers who provide electric service to relatively sparsely populated areas 
throughout the West and Midwest. 

ED2 was incorporated in 1923, and its first lines were energized in 1927. Like 
many public utility districts and electric cooperatives, ED2 was formed to bring electric 
service to rural areas which were considered by the investor -owned utilities of the time to 
be too expensive to serve. The availability of preference power from federal hydroelectric 

projects has been the lifeblood for many small utilities such as ourselves. The higher per 
capita investment to serve our sparsely populated service areas, compared to the more 
densely populated urban areas, already results in higher rates for rural consumers. 
Without reasonably priced preference power, this rate disparity will only grow larger. 
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Equally important is the per capita income differential between most urban and 

rural areas. Pinal County, Arizona is one of the poorest counties in the state. Many of 

ED2's customers receive various forms of public assistance and money from private 

charities to pay their electric bills. Many of our customers are transient and live in public 

housing projects or in mobile homes. These families do not have the incomes to invest in 

various home improvements and new higher efficiency appliances to reduce their utility 

bills. Consequently, the higher rates that would inevitably result from changes in the 

availability or pricing of power from federal hydroelectric projects would magnify the 

problems already faced by many of our customers. 

Western, in developing the criteria embodied in its Energy Planning and 

Management Program (EP AM) has produced a detailed approach to long-term planning 

which considers end-use load forecasting, demand-side management programs, and 

evaluation of renewable resources, as well as the more traditional power supply generation 

and purchase options. We support the process developed by Western as a requisite to 

receiving future allocations of power from the projects it markets. However, we also 

expect that these future allocations will be largely consistent with current contract terms. 

In reviewing comments on Western's draft EIS for its EPAM program, it is evident 

that some parties do not believe that it is necessary for Western to make a long-term 

contract commitment for the resources it allocates among its customers. It appears that 

there is controversy regarding how much of the existing hydroelectric resource should be 

reallocated in order to allow an allocation for new preference entities and accommodate 

changes in flow regimes resulting from various regulatory and environmental 

considerations. 

I would like to address first the issue of length of contract extensions. The electric 

utility industry is characterized by high cost investments in generation and transmission 

facilities. In most cases, these facilities have service lives of 30 years or more. 

Hydroelectric facilities are frequently associated with 50 year service lives. It would be 

imprudent for utilities to invest the necessary capital to build such facilities if there is no 

certainty that the resource will be fully available for these periods of time. However, this 

is exactly what proponents of short contract extensions are expecting us to accept if the 

capacity associated with federal power contracts is not available for a sufficiently long 

period of time. Obviously, investor-owned utilities which have their own generating 

resources and extensive transmission networks have greater flexibility to absorb 
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fluctuations in federal power contracts. They have other resources to back them up and 
the percentage of their power supply associated with federal hydroelectric power is 
relatively small by comparison with their total pool of resources. 

In the case of small distribution entities, such as ED2, which rely completely on 
purchased power contracts for their power supply (and for whom federal hydropower 
represents a significant portion of their total available resources), such uncertainty would 

be devastating. To be more specific, in 1993 federal hydropower provided 60 percent of 
ED2's energy needs and 50 percent of our total capacity. 

Like our larger brethren, we have a duty to provide reliable, reasonably priced 
electric service to our customers. If the contract period for federal hydropower is too 
short, contractors may find it necessary to overcommit to replacement resources, 
increasing the costs of a utility's power supply. Most small utilities that receive federal 
power also purchase supplemental power from other sources. The long-term nature of 
federal power contracts has provided smaller utilities with some leverage in contracting 

with these supplemental power suppliers. The reason for this is twofold. First, the federal 
power contract acts as the cornerstone for building our overall power supply plan. It is 
much easier to deal with other suppliers if you know in advance what the federal 
hydroelectric supply will look like and how long it will last. It is difficult to predict load 
growth with a reasonable degree of accuracy without compounding the difficulty by not 
knowing how long your largest resource will be available. 

The second aspect of the leverage a known long-term contract with Western 

provides concerns the type of supplemental resource for which one is contracting. In most 
circumstances it is less expensive per kilowatthour to purchase base load (i .e., high load 
factor) blocks of power than to purchase power for peaking purposes. This is because of 
the low utilization of generating resources to supply such loads and the fact that most 
peaking resources are less efficient than base load resources. In the past, hydroelectric 
power has been available to meet fluctuating power requirements of our customers, 
allowing us to purchase our supplemental power resources at a higher load factor and at a 
correspondingly lower average cost. It should also be understood that when a small 
distribution utility does purchase peaking power wholesale from larger generating 
companies with surplus capacity to market, it invariably is power provided by those units 

the generating company considers most expensive in their own resource mix. The lower 

cost, more efficient units are first relegated to supplying its retail load and its total-
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requirements wholesale customers. It is seldom possible to purchase "average cost" 

peaking power from anyone. 

Salt River Project (SRP), an agricultural improvement district which utilizes 

federal hydropower resources, has a contractual exchange agreement with Western. 

Pursuant to this agreement, SRP's customers receive electricity generated at Glen Canyon, 

and Western customers receive SRP's generation from its thermal plants in Colorado and 

New Mexico. SRP and its customers rely on the certainty of this arrangement in making 

long-term generation decisions, and in aggressively developing and promoting demand­

side management programs. Long term resource stability can only be achieved if the life 

of the resource extends beyond the planning horizon. SRP's demand-side programs, both 

existing and planned, are dependent on the reliability and stability of its supply-side 

resources. 

Concern over the amount of Western's resources to be allocated in new contracts 

is also critical to small electric utilities. Most utilities have a seasonal peak, either in 

summer (as in the case in the Southwest) or in the winter as is characterized by the Rocky 

Mountain states and the Northwest. Areas such as the Midwest may have distinct peak 

loads in both summer and winter, often leap-frogging each other. The significance of this 

is that most utilities need to have some source of generation to supply these peaks as 

inexpensively as possible. Hydroelectric power generated from water storage reservoirs 

has always been the best way to serve such loads. However, recent reductions in capacity 

availability at Glen Canyon dam, coupled with the possibility that generating capacity may 

be similarly curtailed at other federal hydroelectric projects, will certainly increase the 

overall cost of meeting these peak loads. 

Some advocates of conservation and load management seem to believe that peak 

loads can largely be eliminated through application of various of these measures. In fact, 

utilities have been turning to such programs in increasing numbers as a way of reducing 

costs, even without a federal mandate to do so. It has always been an electric utility's first 

priority to make sure that when a customer turns on a switch there will be sufficient power 

available to supply the load. This means that there must be resources available at the time 

of the system's peak to meet unexpected load increases and unexpected loss of generating 

or transmission resources. Load management simply cannot shave away the entire peak 

load, nor can it take the place of real generating resources if they are lost. 
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The absence of hydroelectric capacity to supply peaking power will invariably 

cause utilities to construct more combustion turbines which will bum either oil or natural 

gas, neither of which are renewable resources. Expetjence has taught us that the price of 

these resources can be volatile. Most utility planners remember the increases in energy 

costs resulting from the tremendous increases in oil and gas prices that occurred in the 

wake of the 1973 oil embargo. Planners also understand that in the event of shortages, 

natural gas deliveries to fuel power plants will be curtailed in order to ensure adequate 

supplies to residential and commercial users. Hydroelectric power from Western's storage 

projects is not subject to such vagaries. While precipitation changes do result in reservoir 

storage levels that may change dramatically from year to year, the energy from 

hydroelectric storage projects is still able to be used to meet peak loads. It is usually 

energy that would otherwise by generated during off-peak periods that is lost due to low 

flows. 

An important characteristic of hydroelectric power plants associated with large 

reservoirs is that they can respond quickly to fluctuating power needs and that the water 

releases can by optimized to match the shape of the utility's peaking requirements. This 

can be done while maintaining adequate stream flow for wildlife habitats. Western, in its 

EP AM program, has allowed for uncertainty in the future operations of reservoirs by 

reserving the right to make changes in its sales contracts to accommodate changes in 

water release requirements stemming from factors relating to wildlife habitat, precipitatiqh 

changes, and environmental mitigation concerns. This can be done while allocating a high 

percentage of the original resource. The argument that contract commitments to sup pi)' 

large percentage allocations should not be made at this time does not make sense, because 

Western is only allocating a percentage of the resource that will be available in the future. 

The question of why to do anything this far in advance that would commit the 

federal government to make long-term commitments and specifY percentage allocations 

instead of waiting until the current contracts get close to expiration needs to be addressed. 

From the perspective of the contractors of federal power, it has been our assumption that 

our contracts would be renewed on much the same basis as they were entered into 

originally. For planning purposes, utilities normally show their hydroelectric resources 

continuing into the future, barring some project specific problem that would preclude such 

an assumption. It is only recently that the subject of contract extensions and resource 

allocations has been an issue and made it necessary for utilities to address the subject now. 
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The planning horizon for power plants has lengthened over the years. It now takes 

about ten years from initial planning to project completion to build a 500 MW coal plant. 

While smaller scale plants can be built more quickly, the permitting and environmental 

evaluation phases take almost the same length of time as do larger projects. 

Consequently, utilities like ED2 which contract with Western for the bulk of their power 

supply must know well ahead of the termination date of their existing contracts whether or 

not that supply will be there in the future. Given the attacks on hydroelectric power 

coming from environmentalist groups like those represented in the "LA WF" consortium, it 

would be foolish for the utility industry to wait until each power contract is due to expire 

before starting negotiations on the parameters that will be considered in future contracts. 

In summary, hydroelectric power is a renewable resource. It is also one of the few 

that allows for the possibility of storage of the energy by holding water in a reservoir and 

generating only when it is best to do so. With the exception of wind and solar power, 

which are both expensive resources at this time and carry their own environmental 

burdens, hydroelectric power produces no harmful emissions or greenhouse gases. To put 

this in perspective, consider that Western's hydroelectric generation in 1993 totaled some 

21 billion kilowatthours. According to the emissions figures contained in Western's draft 

EIS, had this power been generated by state-of-the-art coal-fired plants using fluidized­

bed combustion, 23 million tons of carbon dioxide would have been released into the 

atmosphere as well as 15 ,700 tons of sulfur dioxide (assuming 95% sulfur removal), and 

19,240 tons of nitrous oxides. 

It is critical to small utilities like ED2 that preference power from Western 

continue to be made available at a reasonable price and on a consistent long-term basis. 

Our customers simply cannot afford the potential rate increases that are a very real 

possibility if the nature of the contract terms is changed through some mandated 

requirements. 

Mr. Chairman, I appreciate both the opportunity to present this testimony and the' 

subcommittee's interest in this important issue. 
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Mr. MILLER. Thank you very much for your testimony and for 
your willingness to help us out here this morning. 

What is your current status in terms of your existing contract 
and time of expiration? 

Mr. HELLER. The Missouri Basin Members have direct contracts 
with Western Area Power, Eastern Division, Pick-Sloan, and they 
expire in the year 2000. 

Mr. MILLER. And the current contract is for how long? 
Mr. HELLER. The current contract with Western area is through 

the year 2000. It expires then. 
Mr. MILLER. What was the contract duration? 
Mr. HELLER. When it was renewed the last time, 15 years, I be­

lieve it was. 
Mr. BARRE'IT. Salt Lake City area office contracts were 15-year 

contracts. They began in 1989, expired in 2004; they have a provi­
sion that in 1999 there can be reallocation due to changes, due to 
environmental considerations in operation of the dams. 

Mr. GRAVES. Mr. Heller spoke of the Eastern Division. Western 
Division, Pick-Sloan contracts expire in the year 2004. 

Mr. MILLER. The current contract is 15 years? 
Mr. GRAVES. Yes, sir. 
Mr. HENDERSON. Our current contracts are 15 years and expire 

in 2004. 
Ms. SCHORI. SMUD's contract is up in 2004. I think it is a 40-

year contract that we have had, because we are one of the original 
guys. We also have a settlement agreement with Western that enti­
tles us to 31 percent of whatever they decide to sell in the future. 

Mr. MARTIN. Electrical District No. 2 contracts with Hoover 
Power through the State of Arizona, and we have a 20-year con­
tract that I believe runs out in 2017. We also have an allocation 
of CRSP power which expires in 2004; that is a 15-year contract. 

Mr. MILLER. How soon do those contracts need to be renegotiated 
prior to expiration? Five years prior to expiration, three years? 
They don't do that currently, do they? 

As I understand your testimony, you are sitting here saying you 
don't know what is going to happen to you, you have a got-to-get­
on-with-it, because some of you have contracts that expire rel­
atively soon. 

Mr. Martin has time to think about it. But there is no set time 
of renegotiation. 

We are not telling you in advance the expiration, what is going 
to happen. You could end up negotiating this in the fifteenth year 
under your current situation. Yes or no? 

Mr. HELLER. No. 
Mr. GRAVES. Western has in the past begun looking at extensions 

or new contracts significantly in advance of the contract-­
Mr. MILLER. Is that custom or contract? 
Mr. GRAVES. That is by custom. 
Mr. MILLER. You don't have a contractual right to say in the 

tenth year we want to start talking about our new contract? 
Mr. GRAVES. No, sir. 
Mr. MILLER. Does anyone have a contractual right about renego­

tiation in the contract? We are going to try to get you a little bit 
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more animated here, because the reporter can't deal with it. We 
need some audible sounds. 

I don't think you risk a lot. 
Mr. HENDERSON. We don't have a contractual right in that sense. 

As Tom pointed out, it has been the custom of Western to start 
early on. As was pointed out earlier, there is a provision in our con­
tract-! believe in 1999-that Western has an opportunity to work 
with us and reallocate to a certain extent the amount of power we 
would receive. 

Mr. MARTIN. Likewise, our CRSP contract has that same provi­
sion. 

Mr. MILLER. Is that a problem, the fact that the renewal is not 
a matter of contractual right, as you start to look out into the fu­
ture. Under the new policy, you will be given 40 years, 25 years, 
15 years? Is it a matter of issue when the renegotiation would 
start? 

Mr. BARRETI. Congressman, from the CRSP viewpoint, I believe 
there is no commitment in the contract that says you will get any­
thing past the year 2004. 

Mr. MILLER. I understand that. 
Mr. BARRETI. I think a realistic view will be, everybody knows 

they will get something. 
Mr. MILLER. To listen to you guys' testimony, you sound like you 

expect to get nothing. 
Mr. BARRETI. I don't think "nothing'' is a realistic expectation. 

On the other hand, the more certainty you can get to what you are 
going to have, the better job you can do on an IRP. I think that 
is the pitch most of us are making here today. 

It is not a matter of thinking you are not going to get anything 
after the year 2004. It is a matter of knowing how much you are 
going to have. 

Mr. MILLER. I understand that. Maybe I am wrong in thinking 
this, but it would also seem to me that when you look at what the 
term of the new contract would be, the sooner that the term of that 
contract could be settled within the boundaries of the old contract 
really lets you know further in advance. If you knew five years in 
advance of the expiration of the current contract what the terms 
of the new contract were going to be, you, in effect, have 30 years 
on a 25-year contract. You have added five years of certainty to 
that process, have you not? 

Right now you have done this sort of by custom, and maybe that 
will work. I am just asking you the question. 

Mr. BARRETI. I think it would be an added degree of certainty, 
certainly. Anything is better than where we are today. You are 
talking to a guy with 20 years. This hearing looks like long-term 
planning. 

Mr. MILLER. Let me ask you, one, on a point that I just raised 
about what the expectations are, Mr. Graves, you said somewhere 
in your testimony here that if at the same time Congress "if at the 
same time Congress expects Western to withdraw a large percent­
age of customers' existing resource base, which the customers use 
for existing load, Congress is subverting its own policy." 

There is no indication that that is the case, is there? 
Mr. GRAVES. Not currently, no. 
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Mr. MILLER. Right now you are talking about a withdrawal of 
what? WAPA is talking possibly 2 percent, you keep mentioning 98 
percent. 

Mr. GRAVES. That is what we would like to see, certainly. 
Mr. MILLER. That is in the mix, but there is no indication from 

Congress that there is any interest in withdrawing large amounts 
from existing loads. 

Mr. GRAVES. That is not clear. 
Mr. MILLER. Have you had an indication from Congress that they 

want to withdraw large existing amounts? 
Mr. GRAVES. Not officially, no. 
Mr. MILLER. Have you had unofficial? 
Mr. GRAVES. Yes. We have heard numbers discussed as high as 

30 percent. 
Mr. MILLER. Maybe we are in the wrong hearing room. Those are 

congressional sources? 
Mr. GRAVES. I am sorry? 
Mr. MILLER. Those are congressional sources? 
Mr. GRAVES. Staff contacts, yes, what we have heard. 
Mr. MILLER. How did you arrive, if I might ask, as a panel, ap­

parently in all your testimonies, the figure of 2 percent. How do 
you arrive at that? 

Mr. GRAVES. Well, for Pick-Sloan, sir, that is a substantial re­
source. That is some 40 megawatts. And looking at the universe of 
potential new customers out there, there simply isn't that kind of 
load out there even for that. There are only 10 new municipals, no 
new co-ops. All the co-ops receive allocations of Federal power ei­
ther directly or through their G&T, as to the municipals, with the 
exception of those 10. 

Additionally, Western is serving State loads and Federal defense 
loads. 

Mr. MILLER. What about the rest of you? How do you arrive at 
2 percent? 

Mr. BARRE'IT. For CRSP, sir, if you will read our testimony, we 
don't support any resource pool. Our comments to Western on the 
EIS, we support the 25-year contracts and the 98 percent, which 
will give you a 2 percent resource pool. We arrived at that because 
that seemed to be the best of the 12 options they had laid out 
there. 

But our testimony does not indicate support for any resource pool 
because we think the logical thing to do is to put an end-year con­
tract, some provision for adjustment as those needs actually arise 
and they can be addressed-wait until the need is real. 

Mr. MILLER. Anyone else on that? 
Ms. SCHORI. If I could go ahead and comment, because I think 

we sort of proposed to flip it. We are not suggesting there be a re­
source pool from SMUD's perspective where everyone is automati­
cally forced to give up some share of their allocation. Our pref­
erence is to beef up the IRP side and have some commitments that 
are made that are commitments that are making your resource al­
location contingent on the fact that you will deliver energy effi­
ciency in your system, you will deliver renewables in your system, 
so that we can further thosegoals. 
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But as I testified, I guess from our perspective, we need the cer­
tainty of the Federal resource being there, because we can average 
it in then with the cost of some of these other things that we want 
to pursue and bring down the overall cost for our customers. 

So we are not supporting it on the front end. It is really more 
the reverse of that. 

Mr. MILLER. Let's just stick with that for a minute, if I might. 
Walk me through that, and then I will yield to my colleagues. I 
have some other questions, but I will take them on a second round. 

Walk me through that process on how that commitment-of re­
sources pushes you in the direction of renewable energy resources. 

Ms. ScHOR!. The time to seize the opportunity when you are 
dealing with Western's customers, from our perspective, is when 
they are looking to add new resources or when they have contracts 
that may be coming up, expiring, or other purchases they are mak­
ing. 

It is very difficult for a customer sitting in a surplus situation 
to have to commit to-you heard my prices on things like solar­
thermal and that sort of thing. What you want to do is leverage 
those folks, including SMUD, to come in with proposals on how 
they intend to meet new load, how they intend to address contract 
terminations that may be coming up, let the customer come up 
with a proposal. 

I am not sure it is going to work for Western to attempt to sit 
up there with a grand plan, one-size-fits-all for every utility. I 
think we are all in kind of a different boat. 

But let us develop proposals to make us part of our commitment 
which would then be folded in as part of our overall contracts. 

We would like to see Western, on the flip side, unbundle its costs 
so that potentially we could buy maybe different services than are 
on the table right now. And I think Western has been very open 
to talking about some of those ideas. 

So I don't have any concrete numbers to throw out today or any­
thing, but that is the direction we would like to see. 

Mr. MILLER. The success of that process is really in the details 
of the contract; is it not? 

Ms. SCHOR!. Yes, although there is one other issue, and that is, 
there may be some new customers that are not currently being 
served who have demonstrated public need; and from our perspec­
tive, we would like to work with the CVP Sacramento office to see 
what needs to be done to deal with those folks. 

But it is going to work better, the more you can decentralize­
get it down to the area office and then let the area office customers 
see if they can come up with some solutions that work for those 
customers. 

Mr. MILLER. I don't think we have a disagreement there. My con­
cern is that, you know, sitting on the water side of this issue, 
which is related in many instances, as some of you know, directly 
to your fortunes in power, we have watched a couple of systems 
just get stood right on their heads in terms of potential changes in 
river management, resource management, from that point of view. 

And obviously one of the concerns we have is that once the ink 
is dry on the contract-now, Cliff has suggested a different ar­
rangement, that the contract have a flexibility so that you can 
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reach in there and adapt to these uses as they come on line­
should that be a change in public policy? 

But my concern is that when you sit on this side of the dais, is 
that people sitting where you are start treating this as a birthright, 
and then the burden on me or this committee or the Congress, 
which we just went through on the CVP fight, is to wrestle that 
away from you when, in fact, all it really was was a privilege given 
by the Federal Government for the use of Federal dollars to de­
velop that resource, whether it was power, water, what have you. 

And what concerns me is recognizing what each of you has said 
in your statement, what you say your goals are and what you want 
to achieve, is that somehow in the terms of that contract that kind 
of flexibility is there, because if the presumption is against a 
change in public policy determined by the Congress, by majority 
vote and all the things that we have within our system, and then 
that just leads to a prolonged 20-year litigation fight, we are no­
where, from my point of view. 

When I look at my State or you look at the Southwest, you look 
at what is going on in Nevada, you look at some of the issues 
around Pick-Sloan that still haven't been dealt with in terms of en­
vironmental issues, there are potentially some substantial calls. 

It may not exceed the 2 percent, system-wide. It may not exceed 
that. But if you can't get at it or you have got to fight fox hole to 
fox hole to fox hole to get at it, then we have got a problem. 

Ms. ScHOR!. It seems to me, though, that you have got to balance 
what is going on here. That is what is tough about it. 

Mr. MILLER. I am saying from this side, given what you say you 
want to do and what you believe the needs are and how you have 
to meld that price of power, given your alternatives in California, 
that is your side of the argument. Coming at it from the public pol­
icy side, with respect to some other concerns that may not sit on 
your board of directors, but are out there in terms of public policy, 
that is in the details of those contracts. 

So the extent to which utilities are prepared or the customers are 
prepared to be flexible starts to make you reflect on the term of the 
contract. The extent to which rigidity is built in, then you have to 
go to a shorter term because you have to get back at a time when 
there is sort of an open season for changed public policy concerns. 
I mean, that is the rub in this mix. 

Let me yield to my colleague, Mr. DeFazio. 
Mr. DEFAZIO. I thank you, Mr. Chairman. I would like to get a 

little better idea of the situation of each of the groups or utilities 
you represent in terms of what-if we are looking for contracts of 
a long duration, signed in the near future, you must have a pretty 
good handle on your growth or need projections-you know, your 
other resources, what is going to expire, what isn't, what kind of 
uncertainty. 

For instance, in my region, the Northwest region, we are looking 
for proposals of 10,000 or more megawatts of new construction in 
the next 10 years. And I am just a little curious what is going on 
in each of your areas. I need that as a little background for some 
IRP questions I have, so I am just wondering what assumptions 
you have. 
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Let's assume you got your existing WAPA allocation. What are 
the assumptions of additional needs for each of you, if you can go 
through that real quickly? 

Mr. HELLER. Well, I can start, Congressman, if you like. 
The growth in our area, the Missouri Basin area, is approxi­

mately 2 percent. If we were to receive our full allocations, we are 
looking at having sufficient baseload capacity, being involved as 
participants in the river station, our requirements are met through 
the year 2000. We are looking at gas turbine peaking capacity right 
now, and the issue becomes how much do we look at, how much 
increased capacity do we need to fulfill our members' peaking re­
quirements. 

That is why this deliberation and the outcome of the WAPA con­
tract is very, very important to us. 

Mr. DEFAZIO. And on demand side, what are you using as an 
avoided cost? Have you done your IRP plans? 

Mr. HELLER. We are in the process right now of completing our 
IRP. Our avoided cost is not very great on a short-term basis. On 
a short-term basis, it is very, very low, because the LACA river sta­
tion is the least-cost operating steam thermal power plant in the 
United States. The cost is very low on a short-term basis. 

Mr. DEFAZIO. What is it, then? I am just curious. You said very 
low. 

Mr. HELLER. Well, the cost to produce energy at LACA river sta­
tion only is less than one cent per kilowatt hour. That is short 
term. 

Our demand-side program that we are looking at, we are looking 
at integrating all 52 of our long-term contract holders into a coordi­
nated demand-side program. And that process, because of the geo­
graphical dispersion we have with the city, is 650 miles by 450 mil­
lion over a four-State area. It is a process we believe will take four 
to five years; and we are in the process of coordinating and putting 
that together right now. 

Mr. BARRETT. I am not very well prepared to answer your kind 
of question, sir. CREDA is an association of 141 utilities. I don't do 
planning for any of them. But I think, in general terms, at one ex­
treme we would have people like Salt River Project in Phoenix; 
they are looking at a low growth of 3 percent per year over the next 
20 or so years. That is based on a base of 3,500 megawatts. That 
is a pretty substantial load growth each year. 

I know within our membership we have some very, very small 
Utah communities, very rural, who are actually planning on going 
downhill as far as load goes. And we have Colorado Springs, which 
has about the same as the Salt River Project. We have some cities 
in northern Utah, Provo, who have low growth-substantially like 
Salt River's, I guess. 

But I can't answer your question in detail, I am sorry. 
Mr. DEFAZIO. How about the IRP part of the question in terms 

after voided cost? Have there been a substantial number of IRPs 
completed? Do you have any handle on avoided costs? 

Mr. BARRETT. There are a few IRPs completed. The big outfits 
that have done IRPs, the Salt River Project is a very comprehen­
sive one. Tri-State, G&T has done it. I don't know what the avoided 
costs. I can arrange that for the record, if you like. 
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Mr. GRAVES. Mid-West sits in a similar situation to CREDA, rep­
resenting over 300 systems in nine States. The growth varies from 
high-load growth along the front range of Colorado to declining 
loads in parts of North or South Dakota or Montana. So it is all 
over the map. As a region, we sit in surplus. 

Mr. DEFAZIO. And do you expect if you were to get the WAPA 
allocation for a contract term such as is being discussed here, that 
that would continue? 

Mr. GRAVES. The surplus has been marketed at the moment, it 
is my understanding, through the year 2000. If we got our WAPA 
extension with this resource pool, it would undoubtedly stimulate 
through the IRP process some aditional demand-side management 
program. Two percent would be a modest withdrawal and would 
permit, with sufficient lead time, the opportunity to do the kind of 
planning necessary to put in good DSM programs. 

Mr. DEFAZIO. If you are in a surplus, what kind of assumptions 
are used? Not too many people are familiar with surplus situations. 

Mr. GRAVES. I would defer to Mr. Heller, because he is in the 
business, but it comes down to probably avoided costs on the LACA 
river station, which is around $10 million. 

Mr. DEFAZIO. Thanks. 
Mr. Henderson. 
Mr. HENDERSON. My utility is growing or has grown somewhere 

around 1.5 percent per year. It is depending to a great extent on 
what happens in the agriculture community, because that is the 
base. And last year we experienced our best year in terms of low 
growth; it was a little bit over 3 percent. 

Our next kilowatt hour, at present, is costing us about 3 cents 
per kilowatt hour. In terms of what happens to the WAPA re­
source, it is critical in terms of what will happen to my utility, be­
cause our supplemental power supplier is Tri-State G&T. They 
have been through the IRP process. In the first draft of it they de­
cided that they had sufficient resources for the next 20 years. 

As the situation developed at Glen Canyon, I believe-and I am 
not completely familiar with another utility-but I believe that 
their reaction was to go out and purchase additional resources, 
thermal resources from the San Juan plant in New Mexico. So they 
were forced to change the direction they were going. 

Mr. DEFAZIO. Is that a hard purchase or contingent purchase? 
Mr. HENDERSON. It is my understanding it was a hard purchase. 

But again, I am not that familiar with what is happening in Tri­
State. But they are our supplemental power supplier. If they con­
tinue to receive their WAPA allocation, we continue to receive ours. 

And as Tom pointed out, if we can get at least 98 percent of that 
resource extended, I don't think we will be seeing new construction 
for us as a utility. That is our consolidated power authority. 

In the State, if I can speak to the State, most of the utilities have 
gone through the IRP process-Public Service Company is the larg­
est utility. Their plan is to repower a nuclear plant; it will be 
refired using natural gas. That will provide them with the capacity 
that they need. 

Ms. ScHORI. We have about a 2,100 megawatt loan. We are buy­
ing about 360 megawatts from Western right now. Sacramento has 
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been kind of flat as a pancake; we are at about 1 percent growth 
rate, 1.5 percent, something like that. 

Up until this latest marginal cost study, which just finished this 
week, we were at 4 cents as our avoidable cost, right in that ball 
park; now we are down to about 3.5 cents, primarily due to the de­
cline in natural gas prices. 

We are planning. We have got a commitment to a 600-megawatt 
demand-side management energy efficiency power plant, as we call 
it. We are about halfway there, so we have still got about another 
300 megawatts to go on the DSM side. And we are planning to do 
an RFP for renewable projects in 1996, and we are estimating right 
now about 350 megawatts of renewable commitment. 

Mr. MARTIN. Electrical District No. 2 is kind of a unique situa­
tion here. Our load is probably about the same as it was in 1980. 
However, in 1988 and 1989, we had 56 megawatts, which is 20 
megawatts higher than our 30-megawatt load this last year. 

What happens with us is, we are very dependent on the price 
and availability of surface water for agricultural pumping. When 
there is not surface water, they pump. If it is too expensive, they 
pump; if it is cheaper, they don't pump. If it is available, they don't 
pump. 

My crystal ball has been thrown out long ago in terms of trying 
to predict what is going to happen with that major segment of our 
load. So it is kind of difficult. 

Right now, if we hit our peak that we had in 1989, again, we 
would be resource deficient. Presently, though, we are in the sur­
plus mode. How long that will last is kind of a guess on what the 
weather is going to do. 

Mr. DEFAZIO. How do you put together an IRP, then? 
Mr. MARTIN. Well, we look at an IRP in terms of basically as­

suming a flat to very little load growth and that the water manage­
ment is going to basically dictate taking of surface water deliveries, 
where possible. Currently, our avoided cost on energy-because we 
do have sufficient capacity right now to accommodate additional 
load growth from that perspective-is about 20 mils just on the en­
ergy; I daresay more if we had to go out for capacity because it 
would be higher than that. 

Mr. DEFAZIO. Okay. That was helpful. There are a couple of 
points I want to try and get at. I know I have used a lot of time. 
Since I took so long for that, I could let you go to Mr. Allard. 

Mr. ALLARD. That is okay, he can go ahead. 
Mr. DEFAZIO. As I recall the way we set up the IRPs-probably 

the deadline for having IRPs, since it was three years after enact­
ment-was a year from this October, is that correct, as far as when 
WAPA notifies people? Does anybody know? 

The Act was three years after? 
Mr. HENDERSON. That is correct. 
Mr. DEFAZIO. And then we said that the IRPs basically should 

cover a period of five years-well, it doesn't limit them to five 
years. But every five years after the initial submission, they are 
supposed to be revised. 

I guess what disturbs me a bit here is to say that it is-the IRPs, 
which I was very involved in negotiating with a number of the 
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Members here, is the trigger that requires the longer term con­
tracts. 

I don't know that we have got that kind of chicken/egg situation 
here. I mean, we have an IRP requirement that is five years. All 
the contracts expire within that five-year window. None of them ex­
pire within that five-year window, I mean. So, you know, I don't 
know that we can blame the IRPs for wanting a longer extension. 

I can't blame you for wanting a very long extension. If I was in 
the business, I would look for the longest possible extension for the 
price that I could get. You have expressed your side and the chair­
man expressed the other. But I guess I don't want to try to put the 
burden on the IRP provision of this legislation, because when I look 
at what is being used for avoided cost, the demand-side manage­
ment programs are going to be pretty anemic at 10 mils. 

The most robust one I heard of sounded like it was around 30 
mils. So we are requiring conservation presumably in these IRPs, 
some as little as nine-tenths of a cent or one cent per kilowatt 
hour. 

I mean, that is not going to get you a whole lot of demand-side 
management. I guess what I am worried about here is that we may 
undermine the whole direction of the IRP program if we crank in 
these very long-term contracts at these very low prices, which are 
basically required under law. 

So, I mean, it is becoming this kind of circular, if you can see 
it. You are saying you need a long-term contract because of the IRP 
provision. I am saying the IRP provision is essentially somewhat 
undermined by the long-term contract; not to say they are exclusive 
of one another, but I guess you wouldn't have drawn the IRPs into 
this debate and had just said, we want long-term contracts because 
we like predictability, stability, and we want to keep the cheapest, 
largest possible resource base in our list. I can't argue with that. 

But I can argue that it is the IRPs that are the problem. If any­
one wants to respond to that, if you understood what I said. 

Mr. GRAVES. I think the requirement is for an IRP to be filed 
every five years. The IRP must look beyond the five-year time­
frame. 

Mr. DEFAZIO. Right. The assumption is, there is enough uncer­
tainty that they don't have a shelf life more than five years in their 
totality. 

Mr. HELLER. I think that is true. In fact, IRPs should be prob­
ably reviewed every year. In fact, revisions every two to three 
years. 

Mr. DEFAZIO. The way power markets are going, you would have 
to do it every minute. 

Mr. HELLER. I was remiss in answering an earlier question of 
yours. Gas turbine, combined cycle unit in our area, currently with 
gas prices cannot-some of the other questions were around three 
cents per kilowatt per hour. That is the number we are looking at. 
I apologize for that. The short-term cost is the 10 mils. 

It is very true in our situation, though, as we look at our mem­
bers' needs, as we plan for future resources, our members have 
done a substantial number of things in the conservation area. And 
we are looking at doing several more. 
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In fact, the four States we represent, one of them has 
externalities that are involved. So we are trying to incorporate 
those into this process as well. 

There are several that look like they will be very, very cost effec­
tive, demand-side programs, if we implement them, compared to 
the long-term avoided costs. If we are unsure of those resources, 
though, I cannot afford to have my staff spend time on the de­
mand-side issues when we are not assured or we do not know if 
our existing resources will be there. 

We need to spend time locking in those existing resources or 
making sure that those existing resources are there. That is the 
number one concern that I have. I have a contractual obligation to 
meet. 

Mr. DEFAZIO. I understand. You have got an obligation on your 
side. This is absolutely the converse of what is going on in the 
Northwest. 

In the Northwest, we have-and I grant you there is a different 
charge PBA has to provide, you know, for the customers-whereas 
in this case, WAPA has what it has and it has it divided up among 
the customers. You know, that is a major difference. 

But beyond that, PBA wants to sign people up because it is 
afraid it is going to lose them to IPAs and others who are going 
to be more cost-effective. Here this seems to be a tremendous con­
cern that if you don't get the long-term WAPA contracts, you are 
going to have to put all this resource into finding other stable con­
tracts, because it will be so hard to find the capacity out there at 
a reasonable price. 

That is the opposite of what we are hearing up in the Northwest. 
Granted we are dealing with a much lower base at this point. 

I don't know what WAPA is talking about renewing at. I mean, 
are there still going to be these very, very low prices, or are they 
looking at any substantial increases? I don't know the state of their 
transmission system, what kind of capital investments they have 
to make and what they are assuming in these long-term contracts. 

Ms. SCHORI. Can I respond to that? WAPA Power right now, 
under the CPP project, is at 3.1 cents. Gas is at 3.5. I was going 
to say, at least in Sacramento and for our area, DSM is very com­
petitive with those numbers; and WAPA Power is beginning to 
push the costs of other alternatives. So from our perspective, it is 
very cost-effective; it is a good resource, we want to hold on to it. 
But there is still a price issue, particularly with DSM. Some of the 
basic stuff-commercial lighting and those kinds of programs­
come in at 1 cent, at least in our system, 1.5 cents, something like 
that. So there are some very cost-effective programs. 

There are other DSM programs we are looking at right now, pri­
marily on the residential side, where we have got to get a handle 
on how you get that program out and eliminate some of the over­
head costs on it to make it more cost-effective. 

It is obvious because you have to deal with a lot more small loca­
tions to go find the savings. But we have made a lot of progress 
in reducing the costs of our program. So I wouldn't give up and as­
sume that DSM is automatically going to be higher than the avoid­
ed costs of the utilities. 
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Mr. DEFAZIO. Right. I think you are at the highest end of 
W AP A's customers. It is harder to deal with than my region be­
cause the perspectives are so different. 

Mr. GRAVES. The rates have gone up 100 percent in the last 10 
years, which is significantly ahead of the rate of inflation. In fact, 
in the Eastern Division, the peaking rate for Federal power exceeds 
the rate for non-Federal power. 

Mr. DEFAZIO. What is that price? 
Mr. GRAVES. Western is about $3 and MAP is $2.75. 
Mr. DEFAZIO. I have been showing a figure of $13.31 million. 
Mr. GRAVES. That is not the peak. That is the rate composite, 

which is not the rate that anybody pays in the region. 
Mr. DEFAZIO. What is your next kilowatt hour cost then? What 

is your highest cost per kilowatt hour that goes into the composite? 
Mr. GRAVES. For Western? 
Mr. DEFAZIO. Yes. 
Mr. GRAVES. Purchase power. 
Mr. DEFAZIO. At-? 
Mr. GRAVES. That has been all over the map. Last summer it be­

came extremely expensive because of the flooding in the basin. 
Western has spent several millions of dollars, and as they put pres­
sure on the surplus market, the rate goes up. 

Mr. DEFAZIO. So then are we doing the IRPs based on the high­
est-cost, next-kilowatt-hour acquisitions? We are using the compos­
ite. 

Mr. HELLER. In our case the WAPA purchases that our members 
make very much indeed keep the cost of their power down to the 
consumers; there is no debate about that. When we look at inte­
grated resource planning, we look at the marginal savings of the 
demand side and the marginal, long-run resource costs. 

We have to make up the power if it is lost by our members. The 
costs that we have are the ones that we look at in the Integrated 
Resource Plan, not the costs that the Western Area Power Admin­
istration has. It is the costs that we have. 

Mr. GRAVES. Because there is no more WAPA power to purchase. 
It has been marketed, and the supplemental. 

Mr. DEFAZIO. Right, but I am just wondering how we are estab­
lishing things. Are we using some of the assumptions we are look­
ing at here; maybe I made a mistake by starting out on the as­
sumption that you have the entire WAPA as you get it today, be­
cause I don't know how that compares to this 98 percent proposal 
you're putting forward. Maybe I triggered several logical inconsist­
encies in my line of questioning here, trying to get at whether or 
not we are driving or holding down demand-side acquisition be­
cause of this contract proposal. 

Mr. MARTIN. Congressman DeFazio, we have an interesting situ­
ation, because we have gone ahead, and although we have a capac­
ity to surplus, we have installed low-capacity pumps; we have 
found a cheap policy to do that. 

Another factor we have to consider is 50 or 60 power is nonfirm. 
And we have seen it go down to one megawatt at times. So al­
though the power may be cheap, there is no guarantee it is going 
to be there, at least for us. So we have to move on some of these 
demand-side management. 
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Mr. DEFAZIO. What I want to get at here is how well we are im­
plementing the IRPs and how we are dealing with demand-side 
management, and how that relates to the longer term contract ex­
tensions. 

Mr. HENDERSON. Could I make a couple of comments to that, 
Congressman? 

When we do an IRP, we are really looking at a minimum of a 
20-year period. If we want to bring on a new resource, by the time 
we go through the planning and go through the licensing, the stud­
ies that are necessary, so forth, someone said that would take a 
minimum of five years, sometimes up to fifteen years. 

So you see, when we do planning as electric utilities, it is long­
term planning. It has been our experience that from the time that 
we conceive that we need some new resource to the time it is 
brought into production-it actually is commercial production­
would take approximately 10 years. 

Mr. DEFAZIO. Right. 
Mr. HENDERSON. And try to understand what--
Mr. DEFAZIO. That is a generating resource, not a demand-side 

management resource. I assume that you have a much shorter time 
line for your demand-side· management resources in terms of as­
sumptions of how quickly they can be implemented. At least in my 
region, we are able to implement them much more quickly than 
that. 

Mr. GRAVES. The experience we have had in demand-side man­
agement, the installation, the measurement to make sure you are 
getting the savings, it took them over five years. Admittedly, it was 
a very aggressive program. They have got something like 30 per­
cent of the population of the State in various types of load control. 
They are controlling 25 percent of their load. But those things take 
time, and the calibration of that after it is in place, to make sure 
that it is reliable and can be counted on year after year to generate 
those kinds of savings, takes time. 

·Mr. DEFAZIO. Mr. Chairman, I have got someone waiting, so I 
have to step out. I will be back. 

Mr. ALLARD. Thank you, Mr. Chairman. Congressman Hansen 
had to step out for another very important committee hearing, and 
I would like to submit his statement for the record. 

[Prepared statement of Mr. Hansen follows:] 
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Testimony of 
Congressman James V. Hansen 

Subcommittee on Oversight and Investigations 
June 16, 1994 

Mr. Chairman, I would first like to welcome 
all of the witnesses including Mr. William 
White, Dan Beard and from my state Cliff 
Barrett. 

Power generated at federal hydropower 
dams is very important to the West. Western 
Area Power Administration (W AP A) provides 
power to many of my constituents and is 
important to the continued vitality of the West. 
The question of who will get the W AP A power 
and for how long is an age old question that I 
hope will finally be solved. 

W AP A is to be commended for continuing 
the development of the Energy Planning and 
Management Program (EP AMP) draft 
Environmental Impact Statement (EIS). I agree 
with the fmdings of the EIS in that Integrated 
Resource Planning (IRP) when coupled with 
maintaining longer contracts leads to 
environmental benefits. 
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Maintaining longer contracts leads to more 
W AP A customer stability, and that stability 
leads ~o environmental benefits. Significant 
reductions in environmental impacts can be 
achieved if long-term (25-35 year) contract 
extensions are granted. If W AP A customers are 
not allowed the flexibility granted to them by 
long-term contract extensions then W AP A will 
continue to have to replace clean hydro power 
with air polluting coal power. The Draft EIS 
shows the environmental benefits increase as the 
contract term increases from 25 to 35 years. 

The longer term utility planning focus 
associated with maintaining long term W AP A 
allocations, coupled with the decreased pressure 
on the utility revenues to fund hedging 
programs, allows the utility to focus on meeting 
customer end use needs with increased demand 
side management and decreased supply side 
additions. 

The Secretary of Interior has shown that he 
presently has the flexibility to alter the 
operation of federal dams under the current 
W AP A contracts. It is my desire that we do 
not hand cuff W AP A customers for the sake of 
providing the Secretary greater flexibility that 
he has already shown he has. 
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Mr. ALLARD. Mr. Hansen asked me to ask some questions on his 
behalf and to direct these to Cliff Barrett. There are about three 
questions here. And so I will ask the first question. 

The Ute Mountain Indian tribe has indicated interest in receiv­
ing an allocation of power from the Colorado River Storage Project. 
Does CREDA have a position on the Ute request? 

Mr. BARRE'IT. Yes, sir. I think this question gets to the issue of, 
do long-term contracts prevent the government from meeting new 
demands and satisfying new needs? 

Mr. ALLARD. That is my next question. 
Mr. BARRE'IT. I think you will hear later today that the Moun­

tain Utes are looking for in the order of a fwe-megawatt allocation 
from Western or CRSP Power. And CREDA would support that on 
the basis that Ute Mountain Ute Tribe is a preference customer. 
We think there is an easy fix to that problem. The Bureau of Rec­
lamation has reserved about 175 megawatts of project power for 
project purposes. 

Now, that power is not available to Western, is not marketed by 
Western on long-term firm contracts. So it is not available to us as 
customers. It would be a very easy matter for the Bureau to take 
part of that 175; so far they have only identified real uses for 60 
of the 175. This leaves quite a bit laying on the table. 

The Ute Mountain Ute Tribe is a participant in the project. It 
seems to me you could allocate five megawatts to the Ute Mountain 
Utes, satisfy their need, and do all that within the context of the 
existing contracts. And we would support doing that. 

And that could be done very, very quickly. All it takes is the Bu­
reau of Reclamation to decide to do that. 

Mr. ALLARD. Thank you. 
The second question is, have the existing CRSP Power contracts 

prevented the Bureau of Reclamation from making changes in the 
operation of multipurpose facilities in CRSP? 

Mr. BARRE'IT. Well, I indicated in my testimony, it certainly 
hasn't slowed them down a bit on Glen Canyon Dam. We lost a 
third of the general rating capacity of Glen Canyon Dam, all of the 
existing contract, the power customers. We have worked on trying 
to get good science so the changes made were scientifically based, 
and we have supported those changes through the EIS process. 

Another outstanding example is Flaming Gorge Dam where, as 
a result of some requests by Fish and Wildlife Service to have re­
lease patterns changed for the endangered fish, we lost about a 
third of the capacity in the winter, all of this done within existing 
contracts and without any fight on our part except to make sure 
that they were scientifically based. 

Mr. MILLER. If the gentleman will yield, maybe distance makes 
the memory less painful. Let's not say that there was no fight or 
that this was all agreed to up front, because that wasn't the case. 
Politics became clear; the agreement became available. 

When the Utes first went to WAPA, they were told they needed 
a change in statute. It wasn't all lovey-dovey, no problem. They 
were told, first, they couldn't have it, they didn't qualify-not by 
you, but I am saying by W AP A. So the notion that they were easily 
assimilated into this pool of power, I appreciate the generosity of 
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all of you, but you are not that generous, okay? It was a little more 
difficult. 

I just walked through California, trying to get a little opening up 
of this process, and it doesn't quite work that way either. So let's 
not pretend like there aren't real issues, and if we just continue on 
with the status quo, it can all be accommodated, because the issues 
are getting tougher and tougher in a confined pool of available re­
sources. 

Mr. BARRETI. I would agree with that, sir, but I would point out, 
the question was, does CREDA support that, and we do. 

Mr. MILLER. I appreciate all your support. 
Mr. BARRETI. We think there is an easy solution to that problem. 

The Federal agencies wouldn't do it. 
Mr. ALLARD. Reclaiming my time. 
Mr. MILLER. You have got it. 
Mr. ALLARD. Okay. So now, I am trying to remember, is your dis­

tribution system, is that an energy surplus or an energy shortage 
testimony? 

Mr. BARRETT. Generally, our part of the United States is in en­
ergy surplus right now. 

Mr. ALLARD. So you have plenty of surplus. So it wasn't a prob­
lem for you in giving up on some of these issues? 

Mr. BARRETI. Well, the only problem we had was not a-it is 
much more expensive than the generation. We are paying the price. 
That is the problem. 

Mr. ALLARD. The third question that Congressman Hansen had 
for you is, you have given us some information about demand-side 
management programs implemented by the Salt River Project in 
Arizona. Can you tell us anything about what CREDA members in 
Utah and the other upper basin States are doing on conservation 
and demand-side management? 

Mr. BARRETI. Well, certainly the Salt River project is a sterling 
example, and they are in a unique position to do that because of 
their size and the size of the resources. 

There are other good examples. For example, in Colorado, the 
Platte River Power Authority, which is made up of Loveland, 
Longmont, and Estes Park, they have done a pretty good job. They 
have done rate incentives, they have saved off their winter peak 17 
megawatts. 

In Utah, the real small communities have a very difficult time 
with this because they don't have the resources. They have all tried 
to do something, but the results are not really outstanding. One of 
the best ones is the Utah Municipal Power Agency, which is six 
cities; they have done quite a bit of work in renewable resources. 
They have put in a number of small hydro plants. They have in­
vested significant money in geothermal resources. 

The point is that everybody is trying to do something out there. 
It is not like nobody's doing anything. 

Mr. ALLARD. I appreciate your response. 
Mr. Henderson, I had a couple of questions here that I wanted 

to direct to you. When you are analyzing the power needs of cus­
tomers, is it always possible to predict with certainty how they will 
react to your conservation programs that you put in place? 
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Mr. HENDERSON. No, sir. I will go back to some of my previous 
experience in the job I had when I worked with Georgia Power. We 
wanted to control the air conditioning load. And we gave a very 
strong signal to the customer in terms of the demand charge; and 
when we would have a hot day like we had yesterday, if it was one 
day, they responded well to our situation; the load did not set a 
new peak. 

But if this goes on for three or four days, the customer's attitude 
changes, and all of a sudden he puts on as much air conditioning 
as it takes to make him comfortable, and he tends to leave that on, 
and we set new system peaks, even though we sent a very strong 
economic signal to the customers. 

And so what I have tried to explain is that we can do education, 
we can do incentives, we can send signals to our customers, but the 
way they respond may vary over time, and depending on the cir­
cumstances-that is less predictable than having a resource out 
there--a generator that I can depend upon to put out its name 
plate rating. 

So when we have an Integrated Resource Plan, we are trying to 
balance supply-side options, of which the purchase of WAPA power 
is one of those supply-side options, with demand-side options. And 
at least in my mind, the supply-side options bear a great deal more 
certainty as to what they will provide for me than the demand-side, 
as I gave you an example of how that sometimes varies the results. 

I think, as I tried to point out earlier, this is over a period of 
years. Not five years, not ten years, but typically twenty years or 
more. And it deals with both the supply-side issues and the de­
mand-side issues. 

Now, if I am dealing with load growth, I am very comfortable-­
over a 10-year period-if my loads are growing 1.5 percent; we are 
looking at something like 15 percent of my load at the end of the 
10-year period. But if you are talking about something happening 
to my WAPA contract that meets 38 percent of my load require­
ments on the supply side, if there is uncertainty associated with 
that, I have a much greater problem than I had dealing with the 
load growth, which is the main issue we have when we prepare an 
IRP. 

I hope that is clear. 
Mr. ALLARD. There are certain market factors that go in on de­

mand. If your demand goes up, the price of electricity goes up; then 
the people respond by consuming less electricity. 

Mr. HENDERSON. That is generally true, but I gave you an exam­
ple where that didn't work so well. 

Mr. ALLARD. Yes, I appreciate that. 
If you could no longer count on WAPA for safe, clean hydro­

electric power to meet your customer needs, is it likely you would 
be compelled to .replace that power with some sort of thermal re­
source that might have a greater adverse impact on the environ­
ment? 

Mr. HENDERSON. That is correct. 
Mr. MILLER. That is a surprise. Film at 11. 
Mr. HENDERSON. A number of the members of our association 

have completed the IRPs, and they have not found renewable re­
sources, for example, that can compete with the traditional thermal 
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resources. If we lose that big part of our power supply, then we are 
going to have to go out and do something; and the response is, we 
will do what is most cost effective. 

And what we are trying to say to you here today is simply this. 
If you want us to be aggressive with demand-side management, we 
need to be sure that the supply-side resources will be there, includ­
ing the W AP A resource. Then we are dealing with a much smaller 
section-our load growth, things like that that we can handle with 
demand-side management. 

But regardless of what we do with demand-side management, we 
still must have something that produces a product. Because what 
we are doing is managing the use of the product with demand-side 
management, and we still have to have that base; that base is 
going to be thermal resources and the W AP A resource. 

Mr. ALLARD. In talking with a lot of the energy providers, the 
district that I represent in Colorado, they continually raise con­
cerns about peaking power, and how you have to reach these peak­
ing demands. Sometimes you can talk about an adequate supply of 
energy during demand periods, but when you get into peaking peri­
ods, it is a different situation and very difficult sometimes to make 
the adjustments to meet those peaking demands. 

Are you having problems meeting the peaking demand? 
Mr. HENDERSON. As a utility, the Arkansas River Power Author­

ity is not. This is the reason why. We have a great deal of capacity, 
much more than our load at the moment. 

Mr. ALLARD. So you are able to-­
Mr. HENDERSON. We are able­
Mr. ALLARD. To these or areas-
Mr. HENDERSON. We are able to bring on that generation in 

emergency, in peaking periods, if necessary. The problem is that it 
is very expensive to do so. And the problem is that we are a rel­
atively small utility; a utility-as large as Tri-State or Public Serv­
ice Company-facing the same problem has a much greater prob­
lem to deal with than we do. 

Our situation is unique. If we did not have that surplus capacity, 
we would face the same problems that the larger utilities do. It is 
a unique situation. 

Mr. ALLARD. Do you have an opportunity to sell some of that en­
ergy to the larger utilities to meet their peaking demands? 

Mr. HENDERSON. In the past we have. But we really can't make 
a dent in their needs. What happens at that level, they are so 
much larger. We can help ourselves, but to help someone else, we 
are not large enough. 

Mr. ALLARD. You help yourselves because it is a higher-cost en­
ergy and you can. It helps you pay your bills because you can sell 
at a little higher rate? . 

Mr. HENDERSON. Whatever the cost of our energy, we pass that 
on. If there is an increase, it is passed on immediately to our cus­
tomers. If there is a decrease that is passed on. So whatever our 
expenses would be during that period of time, it would be passed 
on immediately to our customers. 

Mr. ALLARD. But in peaking power, you don't market that again? 
Mr. HENDERSON. No. We just recover our costs. 
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Mr. ALLARD. Because you are just too small, you say, to even 
have an interest in any of the larger utilities wanting to buy your 
peaking power? 

Mr. HENDERSON. We have discussed with some of the utilities 
about arrangements. We have come to no firm conclusions where 
we would take our surplus capacity, package it with some of their 
energy, and then make a product. But we have come nowhere close 
to concluding any of those discussions. 

Mr. ALLARD. I have one more question here for Ms. Schori? 
Ms. SCHOR!. Yes. 
Mr. ALLARD. In your comments to the DEIS, the Bureau of Rec­

lamation, in their comments, the Bureau of Reclamation said that 
long-term contracts take away their flexibility to deal with environ­
mental considerations, most notably fish. Your testimony states 
that power contracts do not constrain the Central Valley Project 
operation, that power entities realize that they have to be flexible 
with respect to the reservoir operations. 

It looks like you have taken away one of their main arguments 
for those who want very short contracts. 

Ms. SCHOR!. The point I made in my testimony earlier is, I recog­
nize that there may have been some experience with water con­
tracts that was difficult, and maybe some power contracts, but in 
our area, the Sacramento area, I think that the contracts basically 
don't have provisions that prevent the government from addressing 
the needs as we go along. Obviously, we end up having meetings 
and trying to work through the issues and come up with a reason­
able way to foot the bill or to operate the projects as need be. So 
the recommendation we are making is that historically we have 
been able to come up with new definitions of "available resource" 
and work that through. 

I am sensitive to the comments the chairman made earlier, and 
sometimes this can be a difficult process, but the contracts them­
selves have not been a bar to trying to address those kinds of is­
sues. 

And we would foresee similar flexibility in the future on the 
power side. 

Mr. ALLARD. Thank you. Mr. Chairman, I am finished. Thank 
you. 

Mr. MILLER. Thank you. 
Quickly, because we have a vote here, Mr. Heller, Mr. Graves, 

what is your position on the allocation of power to the Indian 
tribes? What is your ability to do that? 

Mr. GRAVES. We have no ability to make allocations to the Indian 
tribes. That is Western's responsibility, as I am sure you know. If 
the Indian tribes qualify as preference customers, under WAPA's 
marketing criteria, they are entitled to an allocation. 

Mr. MILLER. Do you believe they qualify? 
Mr. GRAVES. Currently? 
Mr. MILLER. Yes. 
Mr. GRAVES. I am not familiar with the situation on all the res­

ervations, but I would doubt it, because they do not have utility re­
sponsibility. Most of the reservations are, in fact, served py rural 
electric cooperatives and do enjoy the benefits of preference power 
to the same extent that everyone else in the region does. 



112 

Mr. MILLER. So they would have to be a utility? 
Mr. GRAVES. They would have to be in the business of distribut­

ing electricity, yes, sir. That is one of the primary criteria for pref­
erence. 

Mr. MILLER. Mr. Heller. 
Mr. HELLER. We have supported the position that Tom has indi­

cated also; with the qualifying criteria met, we would not oppose 
those allocations being given. 

Mr. MILLER. Do they have to be utilities? Is that your under­
standing? 

Mr. HELLER. That is my understanding, yes. And I think there 
are several utilities that have met, in the past, those requirements. 

Mr. MILLER. Doesn't Western sell to others? Don't they sell to 
Bay Area Rapid Transit, that is an end user? Or the Folsom Pris­
on? They sell directly to an end user. What disqualifies the tribe? 

Mr. GRAVES. I am not entirely familiar with CVP in terms of 
what marketing criteria there are. Folsom Prison is a State facility. 

Mr. MILLER. It is not a utility. 
Mr. GRAVES. No. It is a State facility such as a public agency. 

And Western did inherit a number of arrangements from the Bu­
reau of Reclamation that were made many, many years ago, serv­
ing State loads in the upper Great Plains as well. 

But as I said, the members of the tribes currently do receive the 
benefits of Pick-Sloan Power. 

Mr. MILLER. We are going to receive testimony later that they 
want an allocation; are we not? 

Mr. GRAVES. I do not know. I assume. 
Mr. MILLER. In your region, have there not been requests for-­
Mr. GRAVES. They have testified in the past, yes, sir. 
Mr. MILLER. Thank you. The committee is going to adjourn, I 

think we actually have two votes, back to back, so it is going to be 
about 15 or 20 minutes. If that complicates people's lives, you are 
excused, so thank you very much for your time and your testimony. 
This is obviously running longer than anticipated, so if there are 
others who that causes a scheduling problem with and they want 
to simply leave their testimony in writing, they are certainly wel­
come to do so. It will not prejudice your position at all before the 
committee. 

I just understand that this has gone longer than some people had 
anticipated. 

[Recess.] 

PANEL CONSISTING OF WILLIAM H. WHITE, DEPUTY SEC­
RETARY, U.S. DEPARTMENT OF ENERGY; AND, DANIEL P. 
BEARD, COMMISSIONER, BUREAU OF RECLAMATION, DE­
PARTMENT OF THE INTERIOR 

Mr. MILLER. The next panel will be made up of the Honorable 
William White, Deputy Secretary, U.S. Department of Energy, and 
the Honorable Daniel P. Beard, the Commissioner of the Bureau of 
Reclamation. 

Welcome to the committee, and before we begin with you, I 
would like to recognize Congressman Williams. 
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STATEMENT OF HON. PAT WILLIAMS 
Mr. WILLIAMS. Thank you, Mr. Chainnan. I appreciate the cour­

tesy of making a brief statement while this panel is assembling at 
the hearing table. I appreciate your courtesy in allowing me to do 
this. 

As you know, I chair a subcommittee that has jurisdiction over 
national health care refonn and the Chair is a member of that sub­
committee and we are involved in meetings now. 

Mr. MILLER. That may never end. 
Mr. WILLIAMS. I have to take this opportunity to be here and at 

least speak for one minute about an issue of extraordinary impor­
tance to us. 

The Chair has been up to Montana several times. I don't know, 
George, if you have had the opportunity on those trips, some of 
which I have been with you during, but I don't know if you have 
had the opportunity to fly over Montana at night, but on a clear 
night, we have a lot of them out there, if you are flying over Mon­
tana, you can see very quickly from the lights the extraordinary 
problem that we have in linking our towns and ranches to the 
power grid. 

In the WAPA territory, we have one electric co-op person per 
mile of power line. Federal support through WAPA makes that 
power affordable. Only Federal support through WAPA can make 
that power affordable. And if there should be a significant change 
in our share of the allocation through W AP A, and our co-ops had 
to look elsewhere, for example, to Basin Electric, the power rates 
for that one customer per power line mile, their power rates would 
triple. 

We could do it another way. We could build another fossil fuel 
generating plant out there, and while we were doing that, we 
would watch virtually all of our hydroelectric power which we 
helped provide to this Nation and to WAPA continue to go out of 
State while our rates were tripling and we were building fossil fuel 
plants. 

So my point, Mr. Chainnan, is it is extremely important to us 
as we join you in this cooperative effort to look at the possibility 
of changes, that the power allocations be done in such a way so 
that people who are on the fragile end of appropriate, reasonably 
priced power grids do not fall off of that fragile end. 

Mr. Chainnan, again, thank you for your courtesy in letting me 
have a minute here to express that. I wish I could stay and listen 
to Mr. White and my good friend Dan Beard testify, but health care 
refonn calls and I have got to get back to these meetings. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Williams follows:] 
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Thank you Mr. Chairman for calling this hearing and 
prov iding the committee wi th a very timely opportunity to re v iew 
the power allocation and contracting process of the Western Area 
Power Administration (I-IAPA) . 

Western was formed in 1977 to market the power generated at 
federally owned dams, .~ function previ o usly handled by the Bureau 
of Reclamation. 

The investment we mad e in a federal power system is a 
success story in my st.:tte, mak i ng power available to rural areas 
at a time when pri vate util i ties would not provid the service. 
Today we have economic activity in these areas which is, through 
taxes, repaying the investment in these federal proj ects many 
times over. 

Montana is a net e nergy exporter, using just a s mal l part of 
the energy generated in our state. Importantly, though, this 
energy is the economic mainstay for Indian Tribes, irrigation 
districts, and the members of rural electric cooperatives. 

Mr. Chairman I inv ite you, the next time you are flying over 
Montana at nig ht to t ake not ice of the ext.raordinary problem we 
have in linking our towns and ranches t o the power grid. In the 
WAPA territory we have just 1.1 electric cooperative members per 
mile of power line ; federal support through Western makes this 
power affordable. 

If Montana's share of the allocations through Western were 
to drop our cooperati ves would have to look to Basin Electric for 
replacement power at ~riple the rate. Obviously if demand 
couldn't be met there we would face building another fossil fuel 
generator, all the wh i le wa tching the balance of o ur h ydropower 
going out of the state. 

The federal system has played the vital, leading role in 
supporting rural infrastructure and economic development . The 
system is working we ll for Montana, and so I appreciate the 
Chairman's working with me and the other members of the Committee 
to h e lp continue, in an appropriate way, this criti cal fede ral 
service. 
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Mr. MILLER. Mr. White, welcome to the committee, and your 
statement will be included in the record in its entirety and you 
may proceed in the manner in which you are most comfortable. 

STATEMENT OF WILLIAM H. WHITE 

Mr. WHITE. Thank you, Mr. Chairman. It is a real pleasure to 
be here. I know for this statement I personally put in as much time 
as any other statement that I have prepared since I have held this 
job. So when I put it into the record, I know there are some good 
things in it, including some highlights that I won't get to hit, and 
some answers to your specific questions. 

I thought what I might be able to do, though, is visit with you 
about what I consider some highlights in the statement, and the 
issues that we struggled with. What I tried to do is take this and 
your invitation to testify as an opportunity to send some pretty 
clear signals about some new directions that the Department of En­
ergy and WAPA might take, and also to reaffirm some principles 
that we think are wise, and that are fundamental to WAPA. So 
what I would like to do is just spend a few minutes on the issues 
that we wrestled with the most, to highlight what some of those 
are within the statement. 

I will say this as a preliminary comment. I think we all within 
the department, and I personally, have a sense that, Western is in 
a position of reevaluating some of its premises, not the premise 
that it should provide an important public service out West; not to 
reevaluate anything in a way that causes immediate anxiety after 
a hearing, but to recognize that parts of the West are changing 
pretty fast and that Western needs to be in a position to change 
so it is really responsive to the region. 

So with that sort of general thought, let me share with you, some 
of the issues that we grappled with and that I think are highlights 
of the testimony. 

First, the role of renewables, besides hydro and efficiency. I vis­
ited with Western and many of its customers personally, and I 
have corresponded with customers and other stakeholders who are 
interested in WAPA, such as environmental groups. I have come to 
the conclusion that maybe in the past, WAPA has not looked as fa­
vorably on purchases of efficiency and renewable resources, other 
than hydro, and where other power supply was needed. 

We make a commitment today-I talked to the administrator­
that, when it comes to the next point at which we solicit power, re­
newables and efficiency are going to be included in that solicitation 
and compared on some realistic basis over a period of time, using 
principles of integrated resource planning. 

As you pointed out in your questions, WAPA is not just a hydro 
energy provider. Because of the nature of hydro energy, there will 
be times when WAPA provides power from other forms of energy 
and can provide leadership in demand side planning. WAPA should 
look at itself more as a total resource provider and emphasize those 
areas more than it has in the past. 

The second major area of discussion that is of interest, originally 
through leadership in WAPA with some nudging by this committee 
and the Chairman, and then in statutory language, is that cus­
tomers are required to go through an integrated resource planning 
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process. This is something that many utilities have done and done 
very successfully. We now have a track record in your home State 
for one, and we are preaching to the rest of the world that they 
ought to be doing I.R.P. So, we ought to do it at home wherever 
we can. 

As your questions pointed out, Western has had to supplement 
its hydropower resources with other resources, principally to meet 
contactual commitments so WAPA is in the business from time to 
time of looking at other resources. Therefore, it should subject itself 
and those purchases to the same type of integrated resource plan­
ning as Western expects of its customers. Western has made the 
commitment to do that. I think that will also be pretty good for 
Western, because how can you understand what your customers 
are going through unless you have gone through a similar process 
yourself? 

The third thing that we want to be clear on, and I will bring a 
little legal thought into play, is that we understand these cus­
tomers are under an obligation to do integrated resource planning. 
Customers may come up with integrated resource plans at the 
same time contract extensions are needed, but we understand, and 
the customers should understand, that I.R.P. is a legal requirement 
and not simply a quid pro quo. 

There are two other points that I would like to cover. All of those 
areas I just covered are major areas of change in this organization. 
There are two things that the organization has done a pretty good 
job of, though, that I want to make clear that we don't want to 
jeopardize. 

Western is located near its customers. When we, those of us in 
Washington and in government, begin in Washington to deal with 
relationships and processes which have been enduring for a long 
time, we need to do so in a careful and respectful way. Because we 
are talking about relationships which have been built over a period 
of time, it is important that I and others include the customers and 
others within the decision-making process. This is so that we don't 
get into a situation in which people are not arguing over objectives; 
they may not even be arguing over means, but they are arguing 
over distrust because some bureaucrat from Washington they never 
heard of starts preaching to them. 

So we want to respect some processes that WAPA has as we take 
it to its new future that we have outlined. We want to keep in close 
touch with its customers so that they know where we are heading, 
and it is not just some person who read a book one night, thought 
he came up with a bright idea, and now is going to impose it on 
people that he or she never met. I undertake to bring a sense of 
humility to this job. 

Second, there are some issues over which W AP A and other stake­
holders have a disagreement, which are really more matters of fact 
rather than theory. I will give you a very plain one. It is what per­
cent of the power available needs to be reserved in order to allow 
additional customers to come on line. 

I would like to resolve those types of issues based on a straight­
forward analysis of the facts, as opposed to inertia on one hand or 
reassertions on the other. 
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The same thing applies to the issue of just how far in advance 
do we prudently need to extend contracts in order to avoid having 
something backfire and the customers start looking for other power 
sources which might not be as environmentally compatible as well­
managed hydropower. 

So it is a pleasure to appear before you, and I will be happy to 
answer any of your questions. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. White follows:] 



118 

STATEMENT OF 

MR. WILLIAM H. WHITE 

DEPUTY SECRETARY 

U. S. DEPARTMENT OF ENERGY 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS 

COMMITTEE ON NATURAL RESOURCES 

U.S. HOUSE OF REPRESENTATIVES 

JUNE 16, 1994 



119 

Mr. Chairman, thank you for inviting me to testify before your 

committee today on the issues surrounding the development of new 

power mar~eting policies by the Western Area Power Administration 

(Western). Although the testimony I offer shall focus on some 

specific issues, I want to offer to you a new vision for Western 

by this Administration. 

The final form these policies take will help shape the electric 

utility industry in the western United States. The Department of 

Energy and Western are working with the Congress, our customers, 

and the public to develop sound, workable power marketing 

policies -- policies that promote environmental protection as 

well as economic growth; that are responsive to changing regional 

and utility industry needs; that balance energy efficiency with 

supply needs; and that promote stability of the federal 

hydroelectric supply within the region. 

Western's potential as a force for positive change is found in 

the breadth of the service it provides. Western markets and 

transmits federally-produced power throughout a 1.3-million 

square-mile geographic area in 15 central and western states to 

609 customers and customer members. western operates and 

maintains 16,658 miles of transmission lines, 271 substations, 

and other associated power facilities. Electric power marketed 

by Western is generated at 55 plants operated primarily by the 

Bureau of Reclamation (Reclamation) and the u.s. Army Corps of 
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Engineers. 

Western p~oposed the Energy Planning and Management Program 

(Program) in April 1991. The Program sought to promote long-term 

energy planning and efficient energy use, and to support those 

policies through power resource allocations designed to enhance 

resource certainly and stability. Integrated resource planning 

(IRP) was the tool of choice for long-range planning; resource 

stability for Western's customers was considered critical to its 

success. 

In May, 1991, after publishing a notice of intent to prepare an 

environmental impact statement on the proposed Program, Western 

held 15 scoping meetings and alternatives workshops throughout 

its service territory. This effort to solicit the input of the 

public resulted in preliminary recommendations including a 

resource extension proposal, integrated resource planning for all 

of Western's long-term firm customers, and a penalty provision 

featuring a total loss of a customer's hydropower allocation for 

noncompliance with the IRP rule. 

Prior to completion of the draft EIS, the Energy Policy Act of 

1992 (EPAct) was signed into law. Section 114 of EPAct requires 

integrated resource planning, makes allowances for small 

customers, and includes a moderate, rate-based penalty for non­

compliance with the IRP provisions of the statute. 

"2 
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The Secretary, reflecting the new Administration's desire to 

promote positive change, to work closely with the Congress on the 

issues, and to comply with the new EPAct provisions, directed 

Western to amend the draft EIS in September, 1993. Specifically, 

Western was directed to refrain from designating a preferred 

alternative, to expand the options under review, and to solicit 

further public input and comments on the proposed Program. 

The notice of availability of the Program's draft EIS was 

published in March, 1994. During the following 45 day comment 

period, Western held eight public hearings in seven states. Over 

190 comment letters were received, 170 of which were from power 

customer groups or individual customers. There was one joint 

letter on behalf of seven environmental groups, five letters from 

Native American tribes, and individual letters from state and 

federal agencies and utility associations. 

I say this in way of background. First, it demonstrates how 

important public input is to Western and the Department -- we 

take this process and these comments very seriously. Citizens 

have become intolerant of decisions by governmental entities 

which do not reflect the preferences of people actually dealing 

with those entities on a daily basis. 

Second, this background underscores how time-consuming it is to 

develop new power marketing policies. 
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Third, the input from Western's customers and the public leads us 

to certain preliminary and valuable conclusions: 

1) Experience has shown Western .the difficulties associated with 

long-term forecasting and with entering into long-term contracts 

with limited flexibility to adjust to changing circumstances. On 

the other hand, our experience with the current process also 

shows us that some short-term contracts have been inadequate. A 

forty-year contract precludes the flexibility needed to adapt to 

changing conditions; a ten-year contract may force the region to 

consider new, unnecessary supply alternatives which impose higher 

economic and environmental costs than would a well-run hydro 

system. 

2) We agree that power should be available for new customers; 

the issue is simply the size of the needs of those new potential 

customers. We intend to set aside sufficient power in a resource 
I 

pool to meet a fair share of the needs of new customers. The 

appropriate percentages should be based on the most reasonable 

projections available. 

3) Customers rely on Western to purchase firming energy on a 

least-cost basis. To meet this responsibility in the future, 

Western will consider all energy alternatives in its purchase 

mix, including renewables and energy efficiency. Here, today, I 
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make the commitment for Western to assume leadership in helping 

to create a bigger renewables and efficiency resource in the 

west. 

Western's customers will benefit by receiving the lowest possible 

rates; the environment will benefit from Western's purchases of 

environmentally sensitive sources of energy; and the larger 

public interest will be served by Western's efforts to foster the 

use of clean energy . 

The Program issues faced by this Administration, the Department 

of Energy, and Western are significant and timely. Many 

beneficial public purposes can be served by Western's power 

marketing programs. Numerous exciting electrical technologies 

are emerging today or are on the horizon; technologies that will 

have improved economics and environmental benefits over existing 

practices. 

We are very interested in hearing the views of this Subcommittee 

as the Department develops its EIS preferred alternative and 

proposed rule on the Program. we intend to make our proposal 

after careful consideration of the pros and cons of each 

alternative. 

I would now like to address those questions raised by the 

Chairman in his letter of invitation to appear at this hearing. 
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Question 1. "Can the Department of Energy predict with 

confidence the amount of hydroelectric power that will be 

available to market from the Loveland and Salt Lake City Projects 

in 2004, Parker-Davis in 2008, or Boulder Canyon in 2017? 

According to the Bureau of Reclamation's comments on the DEIS, 

. . insufficient information is available to Western to enable 

it to make a sound decision relating to contracts that will 

expire 10 years from now.• 

In light of the uncertainty surrounding the future availability 

of these resources, wouldn't it be prudent to defer these power 

allocation decisions to a later date?" 

Answer 1. I agree with the Chairman's statement that the amount 

of hydroelectric power available for Western to market in the 

future is not predictable. Western's past experience in 

marketing power has shown the pitfalls of committing to a defined 

amount of capacity and energy in a long-term contract, with 

limited opportunity to adjust to changing circumstances. Due to 

the uncertainty surrounding the future availability of power 

resources, no definitive decisions about the amount of marketable 

resource are proposed in the EIS. 

For those alternatives in the draft EIS that feature an extension 

of power resources, Western has proposed to extend a percentage 
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of the resource made available in cooperation with the generating 

agencies at the ebd of the existing contracts. In this way, 

Western would be able to take into account changes in operations 

and hydrology at existing generation facilities ~ the term 

of the new resource commitment to customers actually starts. 

Western also proposes to reserve the right to adjust its 

marketable resources on a fixed-window basis or on a 5-year 

notice, to allow for changes due to longer-term operational 

issues. Only those features that support the resource certainty 

needed for meaningful IRPs would be dealt with at the time of the 

contract extension. Exact resource definition and allocations to 

customers would take place in the future on a project-specific 

basis, and additional project-specific environmental 

documentation would likely be required at that time. we want to 

avoid a situation in which citizens begin to plan supply 

alternatives at higher environmental and economic costs because 

they perceive that Western has been trapped by indecision or 

inertia. 

Extensions would be phased in on a project-by-project basis as 

existing contract terms near their end. I agree that it is too 

soon to extend resources for the Salt Lake City Area/Integrated 

Projects, the Parker-Davis Project and the Boulder Canyon 

Project. Application of any extension of resources should not 

take place for the Salt Lake City Area/Integrated Projects until 

the ongoing electric power marketing EIS for that project is 

7 
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completed. No proposal to extend resources should be implemented 

for the Parker-Davis and Boulder Canyon Projects until a later 

date, no ~ooner than ten years before the termination of these 

contracts. 

Question 2. "The power allocation options in the WAPA DEIS all 

reserve between 90 and 100 percent of the available power 

resources for current WAPA customers. Is the reservation of such 

a large proportion of these resources for current customers 

prudent when it is impossible to determine what preference 

entities will be applying for power resources when contracts 

expire 10 to 20 years from now?" 

Answer 2. I agree that it would be imprudent to reserve in 1994 

a fixed percentage of a resource for contracts that will not 

expire for twenty years. No proposal to extend contracts and 

reserve resources should be implemented for the Parker-Davis 

Project or the Boulder Canyon Project until a later date. For 

contracts expiring in 2004, the new marketing policies will be 

implemented subject to changes required by project-specific 

requirements. If during the project-specific public process a 

larger, or smaller, resource pool is appropriate, adjustments can 

be made at that time. 

Western has a history of making power available for new customers 

when a new marketing plan has been developed. One hundred and 
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twenty-two new customers have received over 235 MW of power from 

Western as a result of the currently effective marketing criteria 

for the Pigk-Sloan Missouri Basin Program-Eastern Division, the 

Loveland Area Projects, the Salt Lake City Area/Integrated 

Projects, the Central Valley Project, the Parker-Davis Project, 

and the Boulder Canyon Project. Western should market its 

resources in a manner that encourages the widespread distribution 

of Federal hydropower. 

Western does not have enough marketable resource to meet the 

total electrical requirements of its customers. As with current 

customers, Western will meet only a portion of the needs of new 

customers to assure equity between customers in its marketing 

programs. The rest of each customer's load must be met by its 

own generation or by a supplemental power supplier. 

Western has evaluated the number of potential new customers 

within its marketing area to assure that the resource pool is 

appropriately sized. A resource pool of up to 10\ will 

accommodate a fair share of the power needs of new customers. 

Due to Western's practice of periodically making power available 

to new customers, there are relatively few preference utilities 

left within Western's marketing area that do not receive Western 

hydropower, either directly or through a member-based 

association. Those existing preference utilities that do not 

receive Western hydropower have either been recently formed, have 
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not been successful in obtaining transmission access, or are 

locked into long-term power supply contracts with other parties. 

Power from any resource pool would be allocated to new customers 

under future project-specific public processes that would not be 

completed until 3 or 4 years before existing contracts expire. 

The close proximity between the new customer allocation process 

and the end of existing contracts will help assure that all 

potential new customers can apply for hydropower; Western should 

not exclude new customers from participating in the allocation of 

power 10 to 20 years before existing contracts expire. 

Question 3. "The general conclusion of the DEIS's environmental 

analysis appears to be that the more power WAPA reserves for 

current customers, and the longer the contract extension, the 

better the result for the environment because customers will 

utilize WAPA hydroelectricity instead of building their own 

fossil fuel-fired generation. However, this conclusion is based 

upon the inaccurate assumption that WAPA markets only 

hydroelectricity from federal dams and purchases no power. 

Please provide, on WAPA-wide and project-by-project basis, 

estimates of the percentage of the electricity that WAPA has 

provided to .its firm power customers in each of the last 5 years 

that is from fossil fuel-fired generation. Shouldn't the DEIS 

analyze the environmental effects of WAPA's purchase and sale of 

10 
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WAPA electricity that is produced from fossil fuels?" 

Answer 3. First, in response to the general concern raised, I 

agree that the policy issue of purchased power is important from 

both a fiscal and environmental perspective. I am pleased to 

inform the Committee that resources needed to firm up Western's 

hydroelectric commitments will be considered in accordance with 

existing laws and IRP principles in the future. Requests for 

Proposals will be issued to meet long-term resource needs, and 

the solicitation will not be limited to conventional supply-side 

resources. Cost-effective renewable, energy efficiency, and 

demand-side resources would all compete on an equal basis, with 

adverse environmental effects of new resource acquisitions being 

considered minimized to the extent practicable. 

Western's past experience in the marketing of power has shown the 

pitfalls of entering into inflexible long-term contracts with 

fixed capacity and energy commitments. In response to this 

experience, Western needs to develop contracting policies that 

respond to changing circumstances. While Western has carried out 

the role of acquiring firming resources on behalf of its 

customers in the past, I have directed Western to design 

contracts which allow customers to take on this responsibility in 

the future. Whether Western or its customers carry out this role 

in the future, there should not be a dual standard in planning 

for and acquiring resources. The acquisition of resources in 

11 
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support of Western's hydroelectric commitments should be based on 

integrated resource planning principles, with cost-effective 

renewable_resources, demand-side management, and energy 

efficiency being treated as viable alternatives to the purchase 

of firming energy. 

The draft EIS does analyze the environmental impacts in Western's 

region of purchases in support of hydroelectric sales. Purchases 

by the Central Valley Project are assumed to continue throughout 

the analysis period. For other projects, the draft EIS reflects 

the fact that energy is marketed on a long-term average water 

availability basis. That is, in bad water years, Western needs to 

purchase firming energy in order to meet its contractual 

obligations. In good water years, Western generates surplus 

energy which is sold to customers and other regional utilities. 

Energy purchased by Western from regional utilities in bad water 

years is often generated by thermal plants. Sales of surplus 

hydroelectric energy are typically made to regional utilities 

with fossil fuel-fired generation; these sales reduce the need 

for operation of thermal plants, resulting in lower emissions. 

The reason for Western's purchases is to convert the variable 

hydroelectric resource into a stable and reliable firm resource. 

Most of Western's purchases support the marketing of power from 

the Central Valley Project. Western is currently in a public 

process to determine how Central Valley Project power will be 

12 
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marketed after current contracts expire in the year 2004. If 

adopted, certain alternatives being evaluated under the Central 

Valley Project EIS could reduce the need to purchase power for 

that project. 

The information asked for in the second paragraph of the 

Chairman's question is displayed in the following table: 

PERCENT OF FIRM ENERGY FROM FOSSIL-FIRED GENERATION 

WESTERN 
PSMBP CVP SLIP LAP PDP TOTAL 

1993 · 34.9t 52.1% 18.H 8.8t 1.4% 27.7% 
1992 l9.4t 65.5t 25.6t 9.7% o.n 28.6t 
1991 11.7% 49.0t 24.5t 15.3t o.ot 21.1% 
1990 14.0t 56.7% 22.0t 11.8% o.ot 22.0t 
1989 3.7% 58.4% 25.6t * o.ot 18.7t 

Note: PSMBP - Pick-Sloan Missouri Basin Program, CVP -
Central Valley Project, SLIP - Salt Lake City 
Area/Integrated Projects, LAP - Loveland Area Projects, and 
PDP - Parker-Davis Project. 

* LAP WAS NOT CONSOLIDATED UNTIL 1990 

The following table provides a broader historic perspective on 

Western's actual purchased power. Unlike the first table, the 

percentages displayed below represent purchases from all sources, 

and not just fossil-fired generation. Percentages for 1984 and 

earlier reflect Western's total (firm and nonfirm) energy sales, 

while "those for 1985-88 reflect firm sales only. 

13 
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TOTAL WESTERN PERCENT PURCHASED ENERGY 
PRIOR TO 1989 

PERCENT PURCHASE 
POWER 

1988 21.1% 

1987 15.8% 

1986 13.6% 

1985 15.0% 

1984 7.1% 

1983 8.8% 

1982 15.0% 

1981 16.7% 

1980 12.2% 

Question 4. "In the past, WAPA officials have stated that there 

needs to be linkage between IRP and contract extension in order 

to provide WAPA customers with the certainty they need to conduct 

IRP and acquire new resources. Amongst the alternatives analyzed 

in the DEIS is extending Loveland and Salt Lake City power 

contracts that expire in 2004 from 10 to 35 years. Therefore, 

under the various alternatives these particular contracts would 

be extended until at least 2014 and as long as until 2039. 

Is it current utility practice to invest in supply or demand side 

resources for electricity needs that may exist 20 years from now 

(2014) or 45 years from now (2039)? If not, is it necessary to 

act now to extend contracts for the purpose of facilitating IRP?" 
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Answer 4. No utility would invest in resources in 1994 to meet 

load growth predicted to exist in 2014 or 2039. Long-term 

planning horizons for formal state regulatory IRP filings 

generally range from 10 to 20 years. The lead time for 

development of resources varies depending upon the resource 

selected. The Program draft EIS estimates that new supply-side 

and demand-side resources could take from 3 to 10 years to 

implement once the acquisition decision is made. 

However, due to the time required, a utility may invest today in 

a long lead-time resource necessary to meet a resource deficit in 

the next 6 to 10 years. Certainly, a utility would be actively 

planning today for such a resource. If Western's resources are 

not extended to current customers, replacement of Western's 

hydropower with another resource would be a high priority for the 

customer. The replacement of the base-load Western resource is 

predicted to result in environmental impacts and may influence 

the ability of that utility to invest in cost-effective 

demand-side management and renewables to meet future load growth. 

The longer the term of Western's commitments, the less need there 

is for resource planning to replace Western's renewable, 

nonpolluting resource, and the more time and resources are 

available to consider and implement demand-side management, 

energy efficiency, and renewable resources to meet future needs. 

One Western customer, recognized as a leader in IRP and demand­

side activities, commented that "(r)enewable resources, in 
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particular, can require a longer period to amortize, and thus 

(would] be easier to select when a dependable cost-effective 

long-term resource complements them in a customer resource mix." 

The key policy issue raised in the Chairman's question is the 

timing of decisions on resource commitments. Quality integrated 

resource planning is enhanced when a customer knows what 

resources are dependable in the future. To enhance customer 

IRPs, the Department supports the position that decisions on 

resource commitments should be timed to facilitate certainty. 

Question 5. "In its comments on the DEIS, the Bureau of 

Reclamation states: 

'Reclamation is concerned that the power contract extension 

alternatives proposed by Western may create unrealistic 

expectations regarding future power allocations amongst 

Western customers, which may be difficult to satisfy in the 

event of future changes in the operations of Reclamation 

Dams. The recent controversy regarding changes in Glen 

Canyon Dam operations demonstrated that although Reclamation 

retains control over dam operations, the expectations of 

Western and its customers, that a certain amount of power 

will be produced by a dam make it much more difficult for 

Reclamation to exercise its discretion to modify dam 

operations.• 
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In light of the Bureau's concerns about the environmental 

consequences of creating unrealistic expectations of future power 

allocatio~s, is it prudent for WAPA to make power allocations 

decisions in 1994 for contracts that will expire 10 (Loveland, 

Salt Lake City) to 23 years (Hoover) from now?" 

Answer 5. I agree that it is too soon to make power allocation 

decisions for the Parker-Davis Project and the Boulder Canyon 

Project. No proposal to extend resources should be implemented 

for these two projects until a later date. For the projects with 

contracts expiring in 2004, the new marketing policies will be 

implemented subject to changes required by specific project 

requirements. 

The Chairman has made an important point concerning how 

expectations can be unfulfilled if resource changes are required. 

Western's power marketing policies must be very explicit so as to 

not create unreasonable expectations regarding the availability 

of hydropower in the future. Under the alternatives featuring 

an extension of resource commitments, Western would extend to 

existing customers a percentage of the resource available when 

existing contracts expire, not a percentage of the resource that 

is being marketed today. Changes in the operation of 

Reclamation's facilities can be accommodated through this 

approach. For those extension alternatives set forth in the 

Program's draft EIS, Western has reserved the right to adjust its 
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marketable resources on a fixed-window basis or on 5-years 

notice. This allows Western to react to longer-term changes in 

operations_or hydrology, and provides considerably more 

flexibility than under current contracts. 

Proposed changes in operations at any Reclamation facility from 

which power is marketed will give rise to public debate about the 

issues involved. This is the essence of any public process 

regarding the management of Federal facilities. Unlike most 

existing marketing plans, once the decision on operational 

changes has been made, Western would have the contractual right 

to adjust the marketable resource. Western's customers have been 

told repeatedly in the Program public process that this 

flexibility is needed. 

Question 6. "The DEIS only considers power allocation options 

that involve reserving between 90 and 100 percent of the 

available power resource for WAPA customers. The DEIS does not 

analyze the environmental effects of any alternative power 

allocation regimes, including the following: 

* providing power to preference entities that do not 

currently receive WAPA power such as Indian tribes and 

others; 
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• increasing the power provided for the pumping of water 

for fish and wildlife purposes; and, 

* increasing the power allocations of WAPA customers who 

maximize the environmental benefit of their current 

allocations through energy efficiency and other 

measures . 

Shouldn't the DEIS be modified to analyze these alternatives?" 

Answer 6. Western fully supports the allocation of its 

marketable hydropower resources to new customers, including 

Native American utilities and other eligible preference entities. 

Western also endorses the use of hydropower to pump water for 

fish and wildlife purposes, as well as other public purposes. 

The draft EIS addresses the issue of new customer allocations by 

analyzing the environmental impact of creating project-specific 

resource pools. In this manner the environmental impacts of 

allocating the resource to new customers can be quantified since 

it is uncertain how many, and at what locations new customers 

will apply. The resource pools could also be used as an 

incentive to reward existing customers who maximize the 

environmental benefit of their current allocation. 

Project-specific resource pools would be created from power 
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currently committed to existing customers, but not extended. If 

adopted, resource pools would be allocated on a 

project-specific basis pursuant to a future public process. 

Specific criteria for allocation, such as those suggested in the 

Chairman's question, would be developed at a later date, in a 

full and open public process, and any necessary environmental 

documentation relating to new customers would take place at that 

time. The resource pools identified in this process are up to 10 

percent. However, if during the project specific public process 

a larger, or smaller pool, size is appropriate, adjustments can 

be made at that time. 

Question 7. "What is the contract length for current Pick-Sloan , 

Loveland, Salt Lake City, Central Valley Project and Parker-Davis 

contracts? How far in advance of the expiration of previous 

contracts were these currerit contracts signed?" 

Answer 7. Contracts for the Pick-Sloan Missouri Basin 

Program-Eastern Division were for 15 years under the currently 

effective marketing plan. The marketing plan took about 2 years 

to develop. currently effective Eastern Division contracts were 

signed between November 1980 and January 1981, about 4 years 

before the previous contracts expiration date of January 1, 1985. 

Contracts for the Loveland Area Projects are 15 years in length. 
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The marketing plan took about four years to complete. currently 

effective contracts were signed between April and September 1987, 

over 2 years before the previous contracts expiration date of 

october 1,- 1989. 

contracts for the salt Lake City Area/Integrated Projects are 

15 years in length. Development of the marketing plan started 

with a public meeting in May 1980, and a draft EIS on that power 

marketing plan is currently under public review. Currently 

effective contracts were signed in March, 1989, about 6 months 

before the previous contracts' expiration date of October 1, 

1989. 

Current power contracts for the Central Valley Project range in 

length from 10 to 40 years, with an average term of about 

23 years. All currently effective CVP contracts expire in the 

year 2004. Contracts for one-third of the CVP power would have 

expired on July 1, 1994, but were extended 10 years, pursuant to 

the post-1994 CVP marketing plan, effective upon execution in 

October 1992. Ten-year contracts for new CVP customers receiving 

power under the post-1994 marketing plan were executed over the 

last 9 months and will be effective on July 1, 1994. 

CUrrent power contracts for the Parker-Davis Project are 20 years 

in length. The marketing plan development started in November, 

1979, and ended when final allocation criteria were published in 
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1979, and ended when final allocation criteria were published in 

July, 1987. Contract signature dates vary, depending upon the 

expiratio~dates of previously existing contracts. 

Mr. Chairman, this concludes my remarks. If you or members of 

the Subcommittee have any questions, I would be pleased to answer 

them. 
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Mr. MILLER. Mr. Beard. 

STATEMENT OF DANIEL P. BEARD 

Mr. BEARD. Mr. Chairman, I don't really have a statement. I sat 
here-stood, actually-here this morning and listened to the testi­
mony, and I guess there are just a couple of comments that I would 
like to make, the first of which is Secretary White has, I think, 
underplayed the significance and importance of his testimony this 
morning. 

This testimony was arrived at after considerable discussion, and 
I think I would like to pay a compliment to him and to his staff 
for the hard work that they have put in on this statement. It really 
reflects a very thorough attempt to look at the problem and to come 
forward with, I think, a very unique and innovative set of solu­
tions. So I would really commend that to you and the other Mem­
bers. 

As I was listening this morning, I think there were two things 
that were overlooked by the witnesses and by the discussions, and 
I would like to really throw those on the table, because I do think 
they are important. 

The first is that a fundamental concept of the policy that we 
have been operating under in this area is that power is secondary 
to the water resource needs of the individual project, and I don't 
think anybody wants to question that. But I think it is important 
to point that out, because as we sit and talk about power, it is im­
portant to understand the relationship that goes back and forth be­
tween power production and water production, and as water re­
source policies change, it is going to inevitably have an impact on 
power production and the availability of power. 

And I think the second concept that was overlooked is really we 
are playing an end game here in one sense. And that is because 
the amount of supply that we have available in the system is really 
limited. We haven't really significantly increased that, and I don't 
know of anything that is underway that is going to significantly in­
crease it. 

I do know of some things that could decrease the supply. I mean, 
we are starting out with Western at least with about 10,000 
megawatts, and there isn't anybody's expectation that is going to 
jump to 20,000. In fact, it is probably going to move from 10,000 
and move progressively down as, you know, equipment wears out. 
We will rehabilitate that equipment and try to keep it going, but 
some of it is aging, and we are not building new hydroelectric 
power generating facilities in any great way. 

The challenge that Western and Reclamation are really faced 
with, and I think the reason the testimony is so important, is that 
what we are really trying to do is handle predictability and cer­
tainty for power customers, and we are trying to balance that 
against the sort of imprecise nature of future water supplies and 
resource conditions and resource decisionmaking, and it is that con­
stant tug and pull between giving somebody some certainty and 
grappling with the problems of uncertainty and in a changing 
world. And I guess that is what my letter to Western pointed out 
and my comments on the draft EIS, and I would like to put a copy 
of that in the record. 
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Mr. MILLER. Without objection. 
Mr. BEARD. My concern is that we not create a sense of unrealis­

tic expectations on the part of Western customers as to how much 
power will be available. And I think it is very important for me in 
my role as a water resource manager and power generator to high­
light that, because it is this problem of creating expectations that 
comes right back here. 

You had a discussion earlier today about Glen Canyon Dam, and 
I think that it is important to point out that that issue didn't get 
resolved; there were significant expectations and significant de­
bates that took place and it didn't get resolved until there was an 
act of Congress. 

Well, if we have to have an act of Congress every time we want 
to change the water supply operations of a hydroelectric facility, 
this committee is going to be rather busy. I think that the changes 
that Secretary White is recommending and that Western is going 
to be pursuing will help us resolve that, and be able to deal with 
future problems in, I think, a way that will allow us to deal with 
them quicker and faster. 

Again, I don't have a statement; I would like to put the letter in 
the record, and I appreciate this opportunity to be able to comment, 
and I would be happy to answer any questions. 

[The document follows:] 
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United States Department of the Interior 

W-1000 

Mr . William Clagett 
Administrator 

BUREAU OF REClAMATION 
Washington, D.C. 20240 

MAY I 7 1994 

Western Area Power Administration 
P.O. Box 3402 

_Golden, Colorado 80401-0098 

Dear Mr. Clagett: 

The Bureau of Reclamation (Reclamation) offers the following 
comments on the draft environmental impact statement (EIS) for 
the proposed Energy Planning and Management Program. 

Reclamation supports program alternatives 11 and 12 which do not 
address power contract extension and power allocation issues. · 
Reclamation supports these alternatives because it is far more 
practical and· environmentally sound to make power contract 
extension and allocation dec i sions on a project-by-project basis, 
as Western has done in the past. In addition, a project-by­
project approach will make ~t much easier for Western to 
coordinate its efforts with those of Reclamation. 

Reclamat i on is concerned that the power contract extension 
alternatives proposed by Western may create unrealistic 
expectations regarding future power allocations amongst Western 
customers, which may be diff i cult to satisfy in the event of 
future changes in the operations of Reclamation dams. The recent 
controversy regarding changes i n Glen Canyon Dam operations 
demonstrated that although Reclamation retains control over dam 
operations, the expectations of Western , and its customers, that 
a certain amount of power will be produced by a dam make it much 
more difficult for Reclamation to exercise its discretion to · 
modify dam operations. 

Furthermore, it would be imprudent to establish generic power 
allocation policies when Wester n does not know how much power 
will be available to market from a particular project and what 
entities will desire to purchase the power . For example, Western 
proposes in the draft EIS that its Loveland Area Projects power 
customers, whose contracts expire i n the year 2004, receive 
between 90 and 100 percen~ of t heir current allocations when 
their contracts are renewed . In Reclamation ' s judgement, 
insuff i cient information is a vailable to Western to enable it to 
make a sound decision relating to contracts that will expire 10 
years from now. The draft EIS even proposes "possible further 
application" of the above-ment i oned contr a c t extension{power 
allocati on regime to the Boulder Canyon Pro j ect , whose power 
contracts expire in the year 20 17. It. seems unlikel y that 
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Wesl~rn has the ability to predict, with any degree of 
reliability, how much ·power will be available from this project 
23 years from now, or to determine how the power should be 
allocated. 

Western's contract extension/power allocation alternatives may 
also unduly limit the ability of both the Interior and Energy 
Departments to resolve future resource problems in the .west 
because they essentially lock in the current allocation of power 
from Reclamation and the Corps of Engineers projects. For 
example, it is quite possible that, in the future, Indian tribes 
involved in water rights litigation could seek a power allocation 
from Western as part of their settlement . Program alternatives 2 
through 10, which guarantee current Western customers between 90 
and 100 percent of their current power allocations, may make such 
an arrangement impossible. Western's proposals to lock in 
current power allocations could also limit the future ability of 
the Government to provide additional power for fish and wildlife 
purposes, such as pumping water to wildlife refuges. 

The basic conclusion of the analysis in the draft EIS appears to 
be that the more electric power current Western customers · 
receive, and the longer the contract extension, the better the 
result for the environment. The basis for this conclusion is 
that increasing the certainty that Western customers will 
continue to receive resources from Western will lessen their 
desire to construct new energy generation facilities that utilize 
fossil fuels. 

The analysis in the draft EIS does not support this conclusion 
because the document contains no analysis of the environmental 
affects of alternative power allocation regimes. The following 
are just a few alternative allocation regimes that were not 
analyzed in the draft EIS, which Western should consider in the 
final EIS: 

• The environmental effects of rewarding Western customers 
that conserve energy resources with a larger power 
allocation. 

• The environmental effects of providing Western power to 
preference and nonpreterence entities that do not receive 
power from Western currently that intend to meet future 
power needs with fossil fuel-fired generation. 

• The environmental effects of providing more Western power 
for fish and wildlife purposes . 

The draft EIS also does not analyze the environmental effects of 
increasing the price of the power provided by Western. Some 
observers believe that low-priced Federal power provides a 
disincentive for Western customers to aggressively pursue 
opportunities to increase energy efficiency. 
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Recl~mation believes that i t would be far more practical ; and 
environmentally sound, for Western to make power contract 
extension and allocation decisions on a project-by-project basis, 
as it has done in the past. In the long run, handling these 
matters on a project-by-project bas i s will provide greater 
certainty tor Western customers because the allocation decisions 
will be based upon the actual· conditions and problems that exist 
at each project. This is preferred over a generic approach that 
may not ultimately work for a parti cular project and may not be 
consistent with Reclamation's operation of the project. 
Consequently, a project-by-project contract extension/power 
allocation approach will make it much easier for Western to 
coordinate its efforts with those of Reclamation. 

We appreciate the opportunity to provide. comments on Western's 
draft EIS for the proposed Energy Planning and Management 
Program. 

be : W-5000 , D-5000 

WBR:DBeard:blw:5/13/94:x3014 
h:\home\bwhittin\doc\BEARD.CEG 

Sincerely, 

(~.) J. Austin Burke 

For paniel .p. Beard 
Commissioner 
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Mr. MILLER. Well, thank you very much for your testimony to 
both of you, and I think it helps us hopefully resolve some of these 
differences at a lower temperature over the coming months. 

One of my concerns, and I don't know, Secretary White, if you 
were here or not, is that I talked about it with the earlier panel, 
was that these systems are impacted by, as I think Mr. Beard 
knows all too well, and certainly you do too, by a series of laws of 
which were not contemplated and/or considered during the last 
round of contracts for the most part, and/or the creation of the sys­
tem, endangered species and other environmental concerns, and 
new claimants for access to these systems that were not considered. 
It is not that they were considered and rejected in many instances; 
they simply were not considered; they didn't have the political 
wherewithal to sit at the table, whether it is the Native American 
interest and/or the environmental interest or others. They were not 
part of the construct that came to the Federal Government and 
said, build this system and we will thrive. It didn't work that way. 

But now as their claims mature and become ever more legitimate 
in the public's eyes, the extent to which they have to run up 
against a hard and fast contractual obligation and the obligation of 
the Federal Government and the expectations that are created, as 
Mr. Beard said in that contract, they are disadvantaged in sitting 
at the table, that they may very well have had a seat in the first 
go-round. 

Again, in some instances we are talking about potential claim­
ants that I am not aware of and that we are not aware of as we 
sit here together today in terms of future environmental consider­
ations. And the question is, how do we use these contracts to pro­
vide both the certainty and the stability that the first panel testi­
fied about and these other competing claims on those very same 
contracts? 

And obviously, each and every one of these regions is a little bit 
different in terms of its expected growth and the types of customers 
that they now serve. But that issue, I think, is the same through­
out the entire system. 

In some ways, if you were to add a new customer and you had 
to go out and purchase power for that customer, you might consider 
that a very positive event. You are getting economic activity and 
you would meld that through the costs. 

If you say you need that for environmental protection, it is 
viewed as a negative event because you have to go out and pur­
chase the replacement power, and you can see immediately how the 
dynamics of that argument within the public policy arena changes. 

And yet, had we thought about or known about-in many in­
stances we simply didn't know about those potential environmental 
claimants-we would have allocated power differently then? 

Mr. WHITE. Yes. 
Mr. MILLER. And you know, that is a fair burden to scale in this 

day and age and yet those commitments must be met. But as Mr. 
Beard says, if in fact that means that you have to come to the Con­
gress each and every time, and/or you have to look down the barrel 
of 15 or 20 years of litigation, then I suspect we don't have a policy 
to accommodate those. And I would like to have your reaction. I 
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think it is within the realm of the statement that you have already 
submitted to us and your comments. 

Mr. WHITE. Yes. I think, just to build on what you are saying, 
if history has taught us something since the time, say, that the 
Central Valley contracts were let, it is that the economics and de­
mographics of the West can change; the sources of other power 
available to many of these utilities can change. What we need to 
do is strike the right balance. That is what you are trying to do; 
that is what we are trying to do. It is not being doctrinaire. I mean, 
if we abrogated all contracts tomorrow we would have more flexi­
bility, but we certainly would not help the ecology of the West. 

Here is how I see that balance. Very clearly we ought to be hav­
ing discussions based on the percentage of the resources that will 
be available and be very clear, as clear as one can be, concerning 
the different demands that will be placed on the system. 

Now, let me just put a footnote here. Intelligently run hydro 
power, in my experience, in the energy business, can be a very en­
vironmentally benign source of power, so we don't need to always 
operate on the most pessimistic assumption concerning its avail­
ability or supply. 

When people come in with a bargaining position, as a matter of 
law, and say, "we expected more would be available when you said 
a percentage would be available", we need to make a clear record 
and to communicate effectively concerning what those risks are, so 
that the individual utility and user will know what it is getting 
into. 

I might add, if those risks are exaggerated, that we don't want 
it to backfire and have that utility do something that itself does not 
make some sense, if they had a hydro power resource available 
that had fewer emissions. 

The second thing we need to do is the very best planning that 
we can. This is why the integrated resource plan on supply done 
by Western for its own supplemental supply, is important. It is im­
portant for us to plan the best we can and figure out just what the 
competing claims on that power are likely to be, not for some short 
period of time, but through a reasonable utility planning horizon. 
And that includes tribes. 

I have said in the statement, and I will say right here plainly, 
that we are open to working with tribal entities to come up with 
contractual arrangements that could allow them to use some of the 
power that is available. 

In many of the areas in which we operate, although we can't say 
for sure what the exact level of demand will be, I think somebody 
can do some planning well into the next century and we ought to 
be doing that, because we have to do it for our own purposes any­
way. 

So that is a general reaction to what you say. What I would like 
to do is work with people to come up with demand estimates on 
the basis of what the best forecaster numbers that we have avail­
able, and not simply have either Western or anybody else pick 
numbers out of the air. 

Mr. MILLER. 'fhank you. 
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Am I correct in understanding that currently you are doing sepa­
rate EISs for the allocation from the Colorado River and CVP? Is 
that correct? 

Mr. WHITE. I think there are separate marketing plans EISs in 
most project areas as well as an overall Energy Planning and Man­
agement Program (EPAMP) EIS. 

Mr. MILLER. Can you explain for me that relationship then? 
Mr. WHITE. Well, the world of EISs is one that I learned quite 

a bit about the last year and what supersedes what and the like. 
Somebody may have to kick me from behind, but this is the way 
that I understand it, is the Western-wide-EIS will address the is­
sues which occur on a system-wide basis, and the individual mar­
keting plan EISs will build on that and complement and address 
issues in more detail in the particular project areas. If there is a 
better way to do it, I am sure people are open to suggestions as 
long as it is legal. 

Mr. MILLER. Do you expect to be doing individual EISs in each, 
as contract renewals come about? 

Mr. WHITE. For each contract? I would say we expect to do EIS's 
on each project there is an ongoing EIS process, and I think that 
should be continued. There are unique issues in each of these 
areas. 

Mr. MILLER. But on the overall system on the EIS, you are in 
the final stages of that, correct? 

Mr. WHITE. Yes. 
Mr. MILLER. Okay. I guess my concern is that we fully-and 

again I am not characterizing it, I am just raising the concern­
look at a system like the CVP or Colorado that the process fully 
allows those competing interests at that stage which it is much bet­
ter to characterize those issues at that level than to try to believe 
that they can be characterized properly or in the proper perspective 
in the overall EIS. 

Mr. WHITE. Well, I think, the principle that--
Mr. MILLER. Competition on a West-wide basis may not be the 

same competition that you see within the Colorado system and/or 
within the CVP system. 

Mr. WHITE. I agree, and that is why people better use some com­
mon sense about how these things fit together. We ought to try to 
figure out the issues which are on a project-by-project basis­
unique issues or variables that have to be considered for that 
project-and allow full participation in that process on a project-by­
project basis where that is appropriate. 

Mr. MILLER. You have some contracts in the Hoover that, what, 
are 2017? The EIS you do today, the overall EIS may not have 
much relationship to that system at that time. 

Mr. WHITE. You bet. I agree with that. We have contracts which 
expire by 2000, 2004, and then well out in the two-thousand-teens. 
On the latter I couldn't agree more. I don't think we should be 
making premature decisions about that when we will have a much 
better view of what that world will be at a time that is well into 
the future. 

Mr. MILLER. Mr. Beard. 
Mr. BEARD. No. I was just going to comment that I support the 

project-by-project EIS approach, but I also think that the system-
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wide EIS has been extremely valuable. I mean, these hearings are 
just a good example. They have focused all of us on the policy and 
the policy approaches that we want to take in this area. And it 
does affect all of us, and I think it served a very valuable function 
in that regard. 

Mr. MILLER. Mr. DeFazio. 
Mr. DEFAZIO. Thank you, Mr. Chairman. 
I am sorry I came in late; I had some constituents I had to see, 

so I missed the summary of your testimony. But in reading quickly 
through Mr. White's testimony, when you get into page 9 of the dis­
cussion there are a couple of points, a resource pool of up to 10 per­
cent. Now, this is where we heard the testimony earlier about the 
98-2 percent split. Are we talking about the same thing here where 
the customers are opting or saying that they would like to see a 
2 percent pool or reserve, and you are talking about a 10 percent 
reserve here? 

Mr. WHITE. Yes, the resource pool will depend on different areas. 
I believe there is one area where, given the demand growth or lack 
of demand growth and other sources of supply, it is more like 2 
percent reserve. But this is where, Congressman, I think we need 
to look and do the best forecast that we can concerning what the 
percentage is we need to reserve to take into account the plausible 
alternative claimants. 

Mr. DEFAZIO. Okay. But I was looking later in the testimony at 
the amount of purchase power, and in the eight-year period you 
give us, it only goes up to 1988. You are only below 10 percent in 
two years? 

Mr. WHITE. Yes. 
Mr. DEFAZIO. I mean, I understand the customers' demand or 

needs for the largest fossil assurance. I mean, the question is how 
much permanent, ongoing burden should you assume in terms of 
melding in expensive power into your lower cost base as opposed 
to how much of that responsibility should the customers demand, 
you know, assume in terms of their demand on the system? If we 
go to this 98 percent, there is no pool now or reserve as such. 

Mr. WHITE. Yes. 
Mr. DEFAZIO. They are 100 percent allocated essentially. 
Mr. WHITE. I think that is right in most areas, but I don't think 

that is what accounts for some of these numbers. 
I think you have put your finger on this very important issue, 

and that is, "what is W AP A's role, as opposed to the role of the cus­
tomers in coming up with supplemental power?" 

Future contracts to balance the fluctuating amount of electricity 
you get from a hydro project which could vary seasonally and with­
in a much shorter period of time. This is the way I see it, and this 
is what I have told the administrator. Customers ought to have a 
clear option, and know they have an option, of trying to offset the 
fluctuations in the hydro power from other sources. 

I mean, I want to say, number one, we are not an empire build­
ing here. If, on an integrated resource plan a utility wants to pro­
vide for balancing out the peaks that you get from the hydropower 
system, it ought to do it. 

Then the question becomes, what do you do with many of the 
customers we have, such as Congressman Williams talked about, 
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where they are small and they are really not equipped to be going 
out and purchasing a lot of power. They obviously will band to­
gether somehow to take care of that need. Should we prevent them 
from dealing with WAPA and their contracts in taking care of that 
need, or would we be better off economically or environmentally if 
they chose to deal with W AP A on that? 

I think it is critical too that WAPA will engage in some inte­
grated resource planning, looking at efficiency, renewables and 
other alternatives, as a way to supplement that swing in hydro 
supply, because that is why a lot of this power will be needed. Even 
if you had 98 or 100 percent allocation, that does not dictate the 
level of your alternative power purchases. That is, to some consid­
erable extent, a function of the flow of the river. What we would 
like to do is move--make it clear that customers can go out and 
supplement that. 

We don't want to get ourselves in the same position that we did 
in the Central Valley Project, where people were counting on other 
sources of power. In the 1960s, those contracts were way too long, 
and they were firm commitments for a firm amount of power. But 
we do want to allow people to continue to go to Western, it seems 
to me, and put together a package which will allow them to supple­
ment the hydro power that they purchase so as to level out that 
source of electricity. I don't know whether that is a clear enough 
answer or not. 

Mr. DEFAZIO. Well, if I were, then, it seems to me the contracts 
might be more variable rather than uniform, and, say, you have a 
goal of reducing some of the demands on the system; you want to 
determine to have a vigorous demand side management program, 
it obviously has to be implemented somewhere. I mean, perhaps a 
customer came to you with that sort of a proposal? I mean, this is 
beginning to sound to me sort of like some things BPA is proposing 
in the unbundling of rates and services sorts of things. I mean, how 
would you fund or encourage that utility in your rate structure, or 
in your rate? Your demand allocation to that utility? I mean, how 
are you going to favor them or encourage that sort of activity which 
would have an end result that is desirable to you, which is lower­
ing the total demand on your system and being able to meet your 
other customers' needs. 

Mr. WHITE. Let me say this is not like the tierec! rates that BPA 
is talking about. 

Mr. DEFAZIO. We don't know what the tier grades are that BPA 
is talking about. 

Mr. WHITE. This is not a movement or a desire to move away 
from conservation. 

My point is this: How do you encourage your customer? If a cus­
tomer is faced with a variable hydro source of power, they will have 
a need to balance that with some other source: demand side man­
agement, storage technologies, other sources of supply. Both at the 
customer level and at the Western level, we want to make sure 
that integrated resource planning and least-cost alternatives are 
pursued to accomplish that balancing function. I don't think the 
balancing function or the need for balance, is going to end. 

Mr. DEFAZIO. Just one other thing. If I were the end-user, I 
would want to shift the burden on to you as much as possible, be-
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cause when you purchase across your system, you know, I am get­
ting essentially a melded rate as opposed to when I have the indi­
vidual responsibility of going to my avoided cost acquisition. 

What I am saying, I mean the question is, how are you going to 
get away from just purchasing more power which you have had a 
history of, you know, significant purchases over at least the 10-year 
period reflected here and get more toward the demand side man­
agement in this new contract? I mean if I am an individual utility, 
I am going to want to say, hey, you know, give me all of this power 
and you go out and fill in the gap here, and I prefer you fill it in 
by purchasing, and I get my melded rate because that is not going 
to have very much impact on me. 

Mr. WHITE. I understand your question. You raise a good ques­
tion. I am not sure I can tell you about how the rate structure may 
create a bias against conservation and we don't want that to occur. 
Let me follow up with you on that. 

In general, I would say that we want to have least-cost principles 
applied to both the customer's decisions and Western's decision of 
how to balance that fluctuating source of electrical power from the 
hydro system. Part of that ought to make sure there aren't per­
verse pricing incentives. 

Mr. DEFAZIO. Mr. Beard, if I could just ask you something that 
just tweaked me a little bit. We have had some problems with the 
Corps of Engineers with the northern climes where they have fa­
cilities which beg maintenance overhaul, generators that are run­
ning 20 years past their overhaul date, but running very reliably; 
where we got authority for the Bonneville Fire Administration to 
make those investments in terms of upgrading those facilities to in­
crease their reliability and their actual capacity? 

I am curious, what, since you mentioned some of the uncertainty 
about what is available in the future comes from some things wear­
ing out, degradation and that, I mean who and how are we funding 
those replacement and maintenance now? Are you subject to the 
constraints and the whims of the Federal budget process? 

Mr. BEARD. Yes and no. It depends on the area. We are working 
with Bonneville to do a similar kind of approach where they are 
going to finance some of the upgrading and some other work. In 
other projects, we run it through our operation maintenance budg­
et, so it depends. 

Mr. DEFAZIO. So I am wondering, in the WAPA case you say you 
are working with BPA. Are you working with WAPA in a similar 
manner? 

Mr. BEARD. No, we are not. There are some exceptions. Hoover 
is one exception. But I think, you know, again it goes back to the 
individual authorizations and the way that we handle it. For the 
most part it has been done through our operation and maintenance 
budget and then also Western has a similar kind of budget for 
their facilities too. 

Mr. DEFAZIO. I am aware that the Vice President in some of his 
reinventing government musings has proposed some fairly radical 
ideas, such as, you have a facility, it could be upgraded to produce 
more power; let a private interest bid on that and come in and do 
the work. Is that something that the Bureau of Reclamation has 
been looking at? 
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Mr. BEARD. No. Interesting idea, but no, we haven't looked at it. 
Mr. MILLER. Would the gentleman yield? 
Mr. DEFAZIO. I will be happy to yield. 
Mr. MILLER. If in fact you wanted to do that or you wanted to 

install more efficient equipment for your own part of this planning 
process system-wide, are you capable of, under current authority, 
to put that into the contract price? I don't know if it is just figured 
as O&M or whether if you wanted to buy a more efficient generator 
those kinds of efficiencies be put into these contracts when they are 
renewed? 

Mr. BEARD. I don't know. I think I would rather defer to Mr. 
Claggett or somebody from Western with respect to the individual 
contracts. We have operated our facilities essentially as Federal fa­
cilities. I mean, we generate the power essentially with Federal 
employees and we market it essentially with Federal employees, 
and we may be approaching the day where we have to sit down 
and think about whether or not that is the right thing to do in the 
future. 

Mr. MILLER. I am not raising so much that question. My question 
is that some of these facilities have generators in that were put in 
a number of years and generation technology has changed dramati­
cally. But the issue is, you are asking your customers and they are 
asking their customers to engage in energy efficiencies and so 
forth. And avoidances. We avoid that because you don't want to 
come and ask for an appropriation to do that, whereas if it could 
be figured into the contract price, perhaps that could be done. 

I am not asking the question of who is operating, but just wheth­
er or not there is room for that or maybe that is not an issue, be­
cause it is all state of the art. 

Mr. DEFAZIO. If the chairman would yield back. In the BPA case, 
the idea is we are not removing these from the Corps' jurisdiction, 
but BPA is going to continue to have Corps' employees operate 
them, who do an excellent job, by the way. I don't know how you 
get better than 98 percent reliability, you know, out of these 
projects, particularly some aging projects. 

But I think the chairman is getting to the heart of this, which 
is are we deferring some decisions that would be prudent to up­
grade some of these facilities which would address some of the is­
sues we are going through here without any detrimental environ­
mental impact because of budgetary constraints and do you have 
the authority to deal with that, or do we need to look at that? 

Is there some way that you can be entering into agreements, say, 
with the customers, like here is a pretty big investment we would 
like to make; it will provide for this much more reliability or this 
much more capacity, whatever it is going to do? 

But, frankly, we can't get an O&M budget, and we would like to 
see the customers carry this burden in the contracts and everyone 
is going to benefit from it. 

Mr. BEARD. Well, I think the answer to your question from our 
perspective is we could do that. I would like to supplement my an­
swer for the record. But in a general manner we could, through the 
Contributed Funds Act, and we could provide you with those for 
the record, there may be instances where we have done that. 
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As a matter of policy for the organization itself, that hasn't been 
the sort of overriding direction. But it could well be. And I think 
your first question was, is our operation and maintenance budget 
constrained, or are operations and maintenance of facilities con­
strained by our budget, and the answer is yes. I think that it is 
very clear that it is. 

The operation and maintenance budget that we have been going 
up as opposed to our construction budget which is declining, but 
still it hasn't gone up to the extent that it probably should if we 
wanted to operate and maintain these in a pristine condition. But, 
you know, budgets-we do suffer from that problem. 

Now, I don't think that any of the facilities are in a position 
where they are dangerous, but on the other hand, have we done 
the best that we possibly could, if we had unlimited amounts of 
money, the answer is no. 

Mr. DEFAZIO. Well, I guess my concern is that-this is certainly 
interesting, the Vice President's proposal-if they say it was con­
tracted out and the winning entity is a private entity as opposed 
to dealing with public preference and public projects who generate 
the power. 

So I mean I think that it would be desirable to have some capa­
bility to enter into agreements with the public customers to en­
hance the system in order to better meet their needs and help for 
you for some of your budgetary constraints. I would be interested 
in any further explication that you can provide. 

Mr. WHITE. Congressman, in the Global Climate Change Action 
Plan they address this idea of providing some private project fi­
nancing for the upgrades. Public power people came to me and 
said, if there are any high return on investment or good return on 
investment upgrades, that the public systems ought to be able to 
do it. I had a meeting three weeks ago with Bonneville, WAPA, our 
policy people who put that in the Global Climate Change Action 
Plan, and asked the specific questions: ''What are the upgrades for 
which there is a market? Identify them, and then tell me whether 
or not there is public money to do it." Just the same question you 
are asking. The public power folks say that there is enough money 
to do it. We imply in the Global Climate Change Action Plan that 
if there is not, the private sector ought to come in. This has the 
risk and the problem that you raise. I would ask Mr. Clagett to 
make sure that we wrap that up quick and get some answers to 
this Subcommittee and the staff on this. 

Mr. DEFAZIO. Thank you. Thank you, Mr. Chairman. 
Mr. MILLER. Let me raise an issue with the previous panel, Mr. 

Secretary, and that was on the issue of Native American utilities. 
Is that a condition precedent to them having access to power in the 
future that they have got to form a utility or look like a utility? 

Mr. WHITE. Well now, here I am not a lawyer specializing in this 
area, but I will tell you that we do want to develop the contract 
provisions that would allow tribal uses of this power. Perhaps Mr. 
Clagett can tell me whether that is a term of art and what the 
qualification should be on that. 

The objective is to be able to meet some tribal needs, and we will 
try to work through how we will go about that. I don't know wheth­
er it means dropping the utility requirement or making an Indian 
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utility, but we will get back to you concerning exactly what the 
process is. 

[The information follows:] 
Western will not require utility responsibility for all new preference power cus­

tomers receiving allocations of Federal Power. Many Federal agencies, including 
DOE installations, have enjoyed preference status, as end users, even though they 
have no utility responsibility. DOE plans no change in the status of such Federal 
agencies. However, it is Western's policy to give preference in allocating power to 
municipalities that have utility responsibility. A recent court opinion found West­
ern's interpretation of Congressional intent supporting this policy for municipalities 
to be "fully reasonable." Salt Lake City, et al. v. Western Area Power Administration, 
et al., No. C86-1000G (C.D. Utah Apr. 14, 1989), slip op. at 40, affd, 926 F.2d 974, 
978 (lOth Cir. 1991). 

As for Native American Tribes, the Bureau of Reclamation concluded in 1961 that 
the Navajo Tribe qualified as a preference customer under § 9(c) of the Reclamation 
Project Act of 1939. Western has always considered Native American Tribes as pref­
erence entities. Proposals for providing allocations directly to Native American 
Tribes will be developed on a project-by-project basis, during the allocation of 
project-specific resource pools. This flexibility is critical since an allocation of power 
is of no value unless an organization has the means to receive power; the potential 
customer must be ready, willing and able to take delivery of power. If resource pools 
are part of the proposed EPAMP rule, they will be sized to include proposed alloca­
tions to Native American Tribes. 

Many Native Americans receive hydroelectric power benefits from Western today. 
Western has directly allocated power to tribal utilities or tribal irrigation districts. 
Western also has allocated power to cooperatives that, in turn, serve many tribal 
loads. Lower electrical rates are paid by tribes served by utilities receiving power 
from Western. Either directly or indirectly, Western's allocations benefit 45-50 
tribes throughout the west. In the Eastern Division of the Pick-Sloan Missouri 
Basin Program, Western estimates that approximately 30 percent of the total Native 
American load on tribal reservations is met through Western allocations of power 
to cooperatives serving these reservations. 

The page in the draft EIS referenced by the Chairman's question will be expanded 
to clarify Western's policy. 

Mr. MILLER. I made the point with the previous panel that the 
rapid transit district in my district is an end-user in the San Fran­
cisco Bay area and up in Sacramento, and somebody said those are 
things that we inherited. Well, we inherited the Native Americans, 
too, and we just sort of want to even up what the hurdles are going 
to--I know you think you inherited us, but in terms of responsibil­
ity. In terms of responsibility, we inherited this, and I just don't 
want to set up some hurdles that are insurmountable when the in­
tention is to figure out how you can meet those demands within 
reason. I just don't want some artificial arrangement created so 
that we don't quite get to the point of deciding yes or no, is there 
going to be access or an allocation or what have you. 

Mr. WHITE. This is such an important issue, and I met with 
tribes when I went out to visit with people in the Western area and 
I had people bring some average utility rates. There are tribes in 
the West that are paying 9, 10 cents per kilowatt hour in the west­
ern United States, prime targets for energy efficiency. After I found 
this out, I approached the leaders of the President's National Serv­
ice Corps and said "we need to earmark some people to go out 
there and start doing energy efficiency audits." And they have. I 
think this issue of tribal power is a very serious issue. 

Mr. MILLER. Well, I think it is important. As a matter of fact, 
I will tell you that I think it is very important, because a number 
of these projects exist, and as Mr. Beard knows, when we go back 
through some of these projects, when you go back through the his-
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tory, the Native American community was used as a major ration­
ale for developing a number of these projects, as we found out 
when they went back to Garrison. It is just that they weren't going 
to get the benefit until everybody else was satisfied, and this com­
mittee is not going to allow that kind of activity to continue, be­
cause they were used when people came to the Congress and when 
some previous Member of Congress said, who is for this, they said, 
oh, everybody is for this because these are the benefits. But those 
benefits haven't flowed exactly as they were represented, either to 
the Congress and/or to those communities and/or to the Native 
Americans, and we just cannot have some artificial technical bar­
riers stand in the way of providing allocations to tribes. They have 
to have access to some of these same services and resources. 

Thank you very much for your testimony. Obviously, this is ongo­
ing, but I think, Mr. Secretary, your statement, as I said earlier, 
takes us a long way down the road to narrowing the issues. I think 
we will be moving forward on this issue of what I think we felt was 
an unacceptable length of contract. And as you have raised some 
of the other additional issues, I think there is some area for some 
agreement here and I appreciate that very much. Mr. Beard, thank 
you for your testimony. 

Mr. WHITE. Thank you. 
Mr. MILLER. Thank you. 

PANEL CONSISTING OF BRUCE C. DRIVER, DIRECTOR AND 
SENIOR COUNSEL, ENERGY PROJECT, LAND AND WATER 
FUND OF THE ROCKIES, ON BEHALF OF THE LAND AND 
WATER FUND AND FOR THE ENV1RONMENTAL DEFENSE 
FUND (ROCKY MOUNTAIN OFFICE), GRAND CANYON TRUST, 
NATIONAL PARKS AND CONSERVATION ASSOCIATION, NA­
TIONAL WILDLIFE FEDERATION, NATURAL RESOURCES DE­
FENSE COUNCIL AND THE SIERRA CLUB (GRAND CANYON/ 
ARIZONA CHAPTER); PAUL LITTLE, DIRECTOR, OGLALA 
SIOUX RURAL WATER SUPPLY PROJECT ON BEHALF OF MNI 
SOSE INTER-TRIBAL WATER RIGHTS COALITION OF THE 
MISSOURI RIVER BASIN; JUDY KNIGHT-FRANK, CHAIRMAN, 
UTE MOUNTAIN UTE TRIBE; AND MICHAEL EPPERSON, FI­
NANCIAL ANALYST, SAN FRANCISCO BAY AREA RAPID TRAN­
SIT DISTRICT 

Mr. MILLER. The next panel will be made up of Mr. Bruce Driver, 
who is the senior counsel, Land and Water Fund of the Rockies, 
Boulder, Colorado; and Mr. Paul Little, who is the director of the 
Oglala Sioux Rural Water Supply Project; and Ms. Judy Knight­
Frank, who is the chairman of the Ute Mountain Tribe; and Mr. 
Michael Epperson, who is the financial analyst from the San Fran­
cisco Bay Area Rapid Transit District. 

Welcome to the committee. I am sorry we have gone on a little 
bit longer than anticipated, but thank you for sticking with us. 

An AUDIENCE MEMBER. Mr. Miller, could I make a point of clari­
fication? We inherited you people, you didn't inherit us. 

Mr. MILLER. I made that clarification. We inherited the respon­
sibility back, was my point. 

Mr. Driver, we will begin with you. 
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STATEMENT OF BRUCE C. DRIVER 
Mr. DRIVER. Thank you very much, Mr. Chairman. My name is 

Bruce Driver. I am appearing today as the director and senior 
counsel to the Energy Project of the Land and Water Fund of the 
Rockies. The fund is a regional environmental legal center serving 
the Rocky Mountain intermontane and desert southwest region of 
the United States. 

For about three and a half years, the LAW fund has been a very 
active participant in the public procedures that surround Western's 
attempts to deal with customer contract extensions and integrated 
resource planning, or IRP. On May 16 of this year, we filed com­
ments on Western's draft environmental impact statement on the 
energy planning and management program. These comments were 
filed for ourselves, as well as for the Environmental Defense Fund, 
Grand Canyon trust, National Parks and Conservation Association, 
National Wildlife Federation, Natural Resources Defense Council, 
as well as the Sierra Club. I speak for those groups today as well 
as for the Land and Water Fund. 

There are four principal contextual factors which we believe need 
to be considered in determining proper contract extension policies 
for Western. They are, one, impact on the environment from West­
ern's operations; two, the large and relatively untapped energy effi­
ciency as well as renewable electric generation resources that exist 
in the West; three, the very rapidly changing face of the utility in­
dustry that is a result of increasing competition therein; and, four, 
the presence of entities like the tribes other than Western's exist­
ing customers who seek access to the Federal hydro resource. 

As to the environmental impacts of Western's operations, they 
fall into two basic categories: First, impacts on fish, wildlife, as 
well as recreational resources from operation of Federal dams to 
generate electricity; secondly, impacts on air, land, and water re­
sources from the generation of the enormous amount of electricity 
Western purchases from regional utilities to firm its Federal hydro 
resource. 

Impacts on fish, wildlife and recreational resources of the oper­
ation of the dams are quite well-known, and I won't spend too 
much time on them today, except to say that these impacts and the 
EIS and other procedures which these impacts have begun to trig­
ger will definitely lead to some as-yet undetermined loss of the ca­
pacity value of the resource-rich Western markets. 

The implication for Western is that its contract extension policies 
must remain sufficiently flexible to accommodate this loss. 

A second type of environmental impact occasioned by Western's 
operation derives from the fact that Western purchases large quan­
tities of power from neighboring utilities for redistribution to its 
customers. This power is used to firm the existing hydro resource. 
In fact, over the past five years, Western has spent between $200 
and $300 million to purchase power, roughly 40 percent of its year­
ly expenses. A very large proportion of this power is from coal-fired 
generators. None at all is from renewable resources or from de­
mand-side management. 

The second factor that I want to talk about very briefly here 
today is that I want to make the point that in the West there re­
mains an enormous and untapped reservoir of renewable resources 
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as well as energy efficiency. In our view, Western can have a make­
or-break impact on the development of those resources in certain 
parts of the West. 

As part of DOE, Western should be proactively encouraging its 
customers and itself relying on these resources. However, to date, 
by and large, it has not done so at all. 

The third factor to account for in trying to come up with a wise 
contract extension policy is the fact that there is rapidly increasing 
competition in the electric utility industry. In this environment of 
increasing competition, Western needs to maintain some flexibility 
and to avoid locking up with today's customers all or a very large 
fraction of its resource for a long time. 

A final factor is, of course, the existence of the have-nots in the 
West. They may well be able to qualify, whether they are an elec­
tric utility or not, for some of the power that is available. 

Western, simply from basic fairness perspectives, must not lock 
up Oregon, a very large proportion of its available resources, only 
with these existing customers. That just will be unfair. 

Finally, to wind up, on the basis of these factors and contribu­
tions, we have certain basic recommendations to make. 

First, before it extends any power sales contracts, Western 
should commit on a large-scale basis, in our view, the encourage­
ment of the development of demand-side management and renew­
able resources in the region. 

Secondly, it should integrate IRP principles into its own purchas­
ing power and transmission programs. I am very pleased to have 
heard Secretary White tell us today that, indeed, he was going to 
be directing an effort to do that. I think he should be very highly 
commended for that decision. 

Thirdly, it is high time for Western to issue and take public com­
ments on its customers-on the customer IRP proposal. As you well 
know, Mr. Chairman, some statutory deadlines for that proposal to 
be out under section 114 of EPACT have passed. It is time for 
Western to make that proposal available for us to even comment 
on. 

Next, for the environmental equity and other public policy rea­
sons discussed, we do recommend that Western refrain from ex­
tending contracts for more than 10 to 15 years from the date on 
which the contracts are due to expire, and then, at this point, only 
for those contracts that expire in 2004 or before. 

For similar reasons, we strongly recommend that Western re­
frain from committing anywhere near 100 percent of its resources 
now, especially only to existing customers. Instead, we recommend 
that Western consider committing now no more than 80 percent of 
resources that are available after environmental analysis will be 
complete, or 70 percent of today's existing resources. 

Finally, if Western will make the commitment to vigorously pro­
mote and encourage DSM as well as renewable resource, we think 
that DOE should consider making a share of the revenues it now 
has available to it, to encourage DSM and renewables to Western 
for that purpose. 

84-172 0 - 94 - 6 
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Thank you very much. I would ask that my full statement be ad­
mitted into the record, and I would be glad to answer any ques­
tions that you may have. 

The CHAIRMAN. Thank you. 
[Prepared statement of Mr. Driver follows:] 
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I. INTRODUCTION AND SUMMARY 

My name is Bruce Driver . I am appearing today as the Director 

of and Senior Counsel to the Energy Project of the Land and Water 

Fund of the Rockies. My business address is 2260 Baseline Road, 

Boulder, Colorado. I appreciate the opportunity to present to the 

Subcommittee our positions on Western Area Power Administration 

("Western" ) proposals to allocate federal hydroelectric resources . 

The Land and Water Fund of the Rockies ("LAW Fund") is a non­

profit, regional environmental law center serving the Rocky 

Mountain and Desert Southwest states. The LAW Fund ' s Energy 

Project advocates the adoption of measures that would minimize the 

adverse environmental impacts associated with the provision of 

utility energy services. Primarily, we intervene in state public 

service commission proceedings in Arizona, Colorado, Nevada, New 

Mexico, Utah and wyoming, for the purpose of encouraging utilities 

to invest in the energy-efficiency of their customers (through 

Demand-S i de Management programs or "DSM") and renewable resources. 

We have also been active participants in the public procedures 

surrounding western's attempts to deal with customer contract 

extensions and integrated resource planning ("IRP") s i nce 1991. It 

is mostly on the basis of this experience that I am testifying 

today, although the positions I express are informed by our 

activities at the state level. 

on May 16 of this year we filed comments on Western's Draft 

Envi ronmental Impact Statement ("DEIS") on the Energy Planning and 

Management Program ("EP&MP"). These comments, filed for ourselves 

1 
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as well as for the Environmental Defense Fund (Rocky Mountain 

Office), Grand canyon Trust, National Parks and Conservation 

Association, National Wildlife Federation, Natural Resources 

Defense council and the Sierra Club (Grand canyon/Arizona Chapter), 

present our positions in detail. I have attached a copy of these 

comments to this testimony . 

My testimony today is essentially a summary of our filed 

comments. Because a summary cannot do full justice to the 

complexity of the issues surrounding questions of contract 

extension, IRP and agency reform, I urge members of the 

Subcommittee to review the full comments. 

our positions on the principal issues before the Subcommittee 

today are: 

1. Until Western issues a sound IRP rule for its customers, 

applies IRP principles to its own purchase power and transmission 

activities, and commits on a large scale to encourage the 

development of energy-efficiency and renewable resources in the 

region, it is premature for Western to extend contracts to its 

customers. 

2. Considerations of equity, impact on the environment and 

sound public policy suggest that when Western is ready to extend 

contracts, as a result of having adopted the reforms referred to in 

paragraph 1, Western should refrain from extending contracts for 

more than 10-15 years and for more than 70%-80% of the resource. 

II. CONTEXT AND IMPLICATIONS FOR CONTRACT EXTENSIONS 

There are four principal contextual factors which should be 
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considered in determining proper contract extension policies for 

Western. They are: 

1. The impact on the environment from Western's operations; 

2. The large and untapped energy-efficiency and renewable 
electric generation resources that exist in the West; 

3. The rapidly changing face of the utility industry resulting 
from increasing competition; and 

4. The presence of entities other than Western's existing 
customers who seek access to the federal hydroelectric resource. 

In this section we discuss these factors and the implications they 

have for the establishment of sound contract extension policy. 

A. ENVIRONMENTAL IMPACTS OF WESTERN OPERATIONS 

The environmental impacts of Western's operations fall into 

two principal categories: (1) impacts on fish, wildlife and 

recreational resources from operation of federal dams to generate 

electricity and (2) impacts on air, land and water resources from 

the generation of the enormous amount of electricity Western 

purchases from regional utilities to firm' its hydro resource. 

It is well known that operation of dams on the Colorado River 

have a significant and adverse impact on fish, wildlife and 

recreational resources, even while they have generated large 

amounts of inexpensive power over the years. Several processes are 

underway to analyze and mitigate these impacts: 

1. The Bureau of Reclamation's EIS on the operation of the 
Glen Canyon Dam. The Bureau's 1993 Draft EIS identified a 
number of environmental problems associated with current 

In this testimony I use "firm" and "firming" to refer to 
all actions Western takes to purchase and market non-Western 
resources for the purpose of meeting contract obligations to its 
customers. 

3 
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operation of the dam . Reoperation of Glen canyon Dam to 
address these problems under the terms of the Grand Canyon 
Protection Act may occasion the loss of 700 megawatts of 
peaking power . 

2. The Colorado River endangered fish Recovery Implementation 
Program. Data already collected by the u.s. Fish and Wildlife 
service indicate that recovery of endangered fish species in 
the river will not be accomplished without modification of 
flows controlled by federal dams on the Colorado and Green 
Rivers. 

3 . western's EIS on its plans to market power from the Salt 
Lake Integrated Projects . 

The operation of dams associated with the Central Valley 

Project also has significant, adverse impacts on fish and Western's 

current EIS on its CVP marketing plans is looking i nto these 

impacts . on the Missouri River the u . s . Army Corps of Engineers is 

reviewing its Master Manual for operating the dams on the river. 

While it is early in the process, the U.S. Fish and Wildlife 

Service, u.s. EPA and a number of environmental groups believe that 

current operation of the dams is having adverse impacts on fish and 

wildlife species. 

The impacts on f i sh , wildlife and related resources occasioned 

by operation of dams providing power to the Western system and the 

EIS and other processes which these impacts have triggered will 

lead to some as-yet-undetermined loss of the capacity value of the 

resource which Western markets. The implication for western is 

that its contract extension policies remain sufficiently flexible 

to accommodate this loss. In particular, Western must not allow 

the expectation to be created among its customers that they are 

assured of all or a very large share of the available resource on 
' . 

a long-term basis. Otherwi se, it may become difficult to reoperate 

4 
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the dams to provide for reasonable environmental mitigation when 

that likely becomes appropriate. 

A second type of environmental impact occasioned by Western's 

operations derives from the fact that Western purchases large 

quantities of power from neighboring utilities for redistribution 

to its customers. Over the past five years Western has spent 

between $200 and $300 million dollars annually on purchased power-­

roughly 40% of its yearly expenses. A substantial portion of this 

power is from coal-fired generators . 

How did this happen? Primarily because Western believes it is 

authorized to buy and sell non-federal resources to its customers 

in order to firm the federal hydro resource which it is under 

contract to provide to its customers. We do not contend that 

Western's role in firming up the hydro resource is per se 

inappropriate, only that , because of Western's heavy reliance on 

coal-fired purchased power, Western's provision of this power to 

its customers raises environmental risks and problems. In this 

regard, the combustion of coal to generate electricity (using 

conventional technologies) is implicated in several significant 

environmental problems in the West: acid rain in fragile mountain 

environments, reduced regional visibility, "brown clouds" in 

western urban areas, adverse impacts on human health, damage from 

strip-mining and an increase in the emission of greenhouse gases. 

We note that Western's 100% reliance on purchased power to 

firm the hydro resource is at variance with most utilities in the 

West. The practice among large investor-owned utilities in the 

5 
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states in which we operate and which need new resources is to try 

to meet one-third or more of load growth with DSM and to commit to 

acquire new solar and wind resources. Some of Western 1 s own 

customers, most notably a number of municipal utilities in 

California, are making commitments to these resources far in excess 

of these levels . However, to our knowledge, Western has never 

acquired DSM or renewable resources as part of a package of 

resources used to firm the hydro resource. 

The implication for contract extension policy is that, unless 

Western will join other utilities in the region and actively 

acquire DSM and renewable resources as part of its purchase power 

resource mix, it should withhold a share of its hydro resource as 

insurance against having to purchase power for firming purposes. 

B. THE ENERGY-EFFICIENCY AND RENEWABLE RESOURCES AVAILABLE TO 
WESTERN 

Over the past ten to fifteen years, a flood of new and 

inexpensive electricity-saving technologies have become 

commercially available. Electric utility industry and other 

studies have repeatedly shown that these technologies have the 

potential to cost-effectively save anywhere from 25%-40% of current 

electricity usage in the nation by the year 2000. Moreover, the 

environmental benefits of these technologies are impressive. For 

example, one high-efficiency light bulb can eliminate the need to 

burn over 1000 pounds of coal over its lifetime. 

'·• The West also has the nation 1 s best solar, geothermal and wind 

resources. Indeed, utilities in the West could meet a substantial 

portion of the region's electricity needs with renewable resources 

6 
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were they able to capture but a small percentage of the gross 

renewable resource potential that exists in the region . Recent 

technological improvements have lowered the costs of renewable 

technologies. Thus, under a wide range of future fossil fuel price 

assumptions, windpower is cost-competitive in Colorado as is 

geothermal in Nevada and Utah. Solar is already cost-competitive 

in niche applications throughout the West and may, in solar-thermal 

grid-connected applications, compete with fossil fuel generation 

capacity early in the next century. 

We note the reliance on both renewables and DSM by the 

President's Climate Change Action Plan to offset the build-up of 

greenhouse gases. DSM and renewables also have job, tax base and 

other economic benefits for the West. Indeed, these resources, as 

well as others, including natural gas and potentially coal if it 

can be burned cleanly, will play a key role in clean and 

sustainable economic development in the West over the coming 

decades. But for the promise of DSM and renewables to be 

fulfilled, Western will have to promote them, both for Western's 

use as well as by their customers. It is not an exaggeration to 

say that Western can have a "make or break" impact on the market 

penetration of DSM and renewables in certain parts of the West. 

The implications for the EP&MP rulemaking, are, first, that 

Western should promptly develop and publish its customer IRP rules, 

already well behind statutory deadlines established in section 114 

of the Energy Policy Act of 1992 ( "EPACT"), and greatly step up and 

refocus its technical assistance to customers to help them acquire 

7 
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DSM and renewables. second, if IRP is~zod for its customers, it 

is also good for Western, especially to bring balance to its 

purchased power program and to guide its large scale transmission 

construction investments.' Third, unless Western integrates DSM 

and renewables into its purchase power program, its claim in the 

DEIS that long-term, high percentage allocations of its hydro 

resource provides environmental benefits is incorrect. In fact, 

the contrary is quite possible: Western's purchase power program 

could have the perverse effect of supplanting customer reliance on 

DSM and renewables. 

C. INCREASING COMPETITION IN THE ELECTRIC UTILITY INDUSTRY 

Another development which bears on the choice of contract 

extension policy is increasing competition in the electric utility 

industry. EPACT empowered the Federal Energy Regulatory Commission 

to order utilities and Western to open their transmission systems 

to power from other utilities and independent power producers. 

Changes in state regulation will likely complement and expand upon 

the federal legislation. There is much talk about the possible 

separation of the power generation function of the industry from 

transmission and distribution. In short, it is not at all clear 

that the utility industry serving our needs in 2005 will resemble 

We note that IRP is standard practice for power suppliers 
at the state level in most states in which Western markets power. 
The core of IRP is equal balancing of demand- and supply-side 
opti~ns in a search (directed by the power supplier but with public 
input) for a mix of resources that would meet the demand for energy 
services at the least cost, including environmental costs, over the 
long-term. Appendix C to our formal comments includes a proposed 
rule that would have Western apply an abbreviated form of IRP to 
its power purchase and major transmission investment decisions. 

8 
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the large vertically integrated companies we know now . 
~.-~_ 

These developments will not leave Western's customers 

untouched. A few may find they do not want or need their 

allocation of Western power in ten years. Other potential 

preference customers may be created in the wake of the break-up of 

larger companies. In this environment Western needs to maintain 

fle~ibility and to avoid locking up with today's customers all or 

a very large fraction of its resource for a long time. 

D. THE PRESENCE OF OTHER CUSTOMERS FOR THE WESTERN RESOURCE 

Even in the absence of changes irt the industry, there are 

other preference customers who today have no access to Western's 

resource but who seek it, such as tribes and municipal agencies. 

It strikes us that allocation of over 90% of the available resource 

to existing customers, as Western has proposed in the DEIS, is 

manifestly unfair to these "have-nots" because it will leave 

Western with insufficient power to market to them. 

RECOMMENDATIONS 

First, Western is not yet ready to extend contracts for the 

use of the hydro resource because it has not considered the 

foregoing risks, opportunities and uncertainties in the EP&MP DEIS. 

We recommend that, before Western extend any power sale contracts, 

it should: 

1. Commit on a large scale to encourage the development of DSM 

and renewable resources in the region. 

2. Integrate IRP principles into its own purchase power and 

transmission programs. 
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3. Issue and take public comments on a customer IRP proposal. 

Second, for the environmental, equity and other public policy 

reasons discussed above, we recommend that Western refrain from 

extending contracts for more than 10-15 years and then only for 

those contracts that expire in 2004 or before. For similar reasons 

we recommend that Western refrain from committing anywhere near 

lOOt of its resources now, especially to only existing customers . 

Instead, we recommend that Western consider committing now no more 

than 80% of resources available (after environmental analyses are 

complete) or 70% of today's existing resources . 

Finally, 

promote and 

integrating 

construction 

if Western will make the commitment to vigorously 

encourage DSM and renewable resources by (1) 

them into its purchase power and transmission 

programs, (2) systematically using its extensive 

transmission system to bring renewables to market, (3) sponsoring 

additional renewable resource pilot programs with its customers, 

( 4) developing and widely disseminating information about 

renewables throughout the region, (5) proposing customer IRP rules 

that offer maximum encouragement to its customers to acquire DSM 

and renewables, (6) expanding its DSM and technical assistance 

program and refocusing it on helping customers acquire DSM and (7) 

agreeing to give DSM and renewables serious and tangible 

consideration in the process of seeking replacements for the loss 

ot· peaking capacity at Glen canyon, it would appear appropriate 

that DOE make a share of the monies it has available to encourage 

DSM and renewables to Western for this purpose . 

10 
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COMl'vfENTS OF THE ENVIRONMENTAL ORGANIZATIONS ON 
WESTERN'S ENERGY PLANNING AND MANAGEMENT PROGRAM DRAFT EIS 

These are the comments of several environmental organizations with a long tradition of 
interest and involvement in western energy and water issues, namely, the Environmental Defense 
Fund (Rocky Mountain Office), Grand Canyon Trust, Land and Water Fund of the Rockies, National 
Parks and Conservation Association, National Wildlife Federation, Natural Resources Defense 
Council and the Sierra Club (Grand Canyon/ Arizona Chapter) . All told, these organizations have 
over two million American citizens as members. Further detail about these organizations is provided 
in Appendix A. 

As a result of our review of the Draft EIS. we have concluded that certain practices of the 
Western Area Power Administration ("Western") are in need of fundamental reform. In short, the 
prospect of extending power sales contracts raises a host of closely-related issues that must be 
addressed before important decisions are made regarding the use of the federal hydroelectric resource 
which Western is charged with marketing. These issues include Western's acquisition of 
supplementary resources to meet the needs of its customers. its role in building new and using its 
existing transmission capacity. and its role in moving renewable resources to market and encouraging 
electricity use efficiency in this part of the country. In our view, Western must address these issues 
in conjunction with determining contract extension policy or risk making major errors which the 
region will regret for decades to come. 

Thus, we strongly recommend that Western broaden the scope of its proposals beyond 
contract extensions and customer IRP to include a package of reforms, including better decisional 
processes for Western ' s power purchases and transmission investment and development of a strategic 
plan to assist its customers to acquire renewable resources and energy-efficiency resources. Because 
the Draft EP&MP EIS does not address these matters, we believe that it is incomplete and deficient. 

In addition, and focusing on the content of the EIS, we believe that the Draft EIS alternatives 
providing large percentage allocations under long-term contracts will limit the flexibility with which 
Western can respond to the environmental and other changes that are sweeping the electric utility 
industry. Moreover . these contract extension alternatives do not provide the planning stability which 
Western's customers say they need. 

More specifically, Western's Draft EISon the Energy Planning and Management Program 
("EP&:v!P") has the following problems: 

The alternatives containing long-term contract extensions with large percentage allocations 
will greatly reduce Western's flexibility to respond to changing environmental, competitive, 
and other circumstances; 

• Alternatives that might provide greater flexibility and more planning stability were not 
examined; 

* The Draft EJS does not provide the detailed IRP regulations, thereby making it impossible 
to evaluate this component of Western's proposal; 
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The Draft EIS and the EP&MP do not consider proposals to refonn Western's inadequate 
purchase power and transmission investment practices; 

The Draft EIS and the EP&MP do not provide sufficient incentives to encourage the 
customer utilities to invest in energy efficiency and renewable resources; 

In addition to having at least one significant analytical flaw, the Draft EIS fails to fully 
explain the relationship of the EP&MP EIS process to other environmental processes in 
which Western is involved. 

Given these realities, we recommend that Western create a package of refonns as part of the 
EP&MP rulemaking process -- including smaller and shorter contract extensions, the establishment 
of clear-cut criteria and processes for Western's internal purchase power and other decisions, 
meaningful IRP requirements for Western's customers, and incentives that encourage customer 
utilities to promote energy efficiency and renewables. We believe that these refonns will provide 
Western and its customers with greater flexibility in responding to changing circumstances in a 
manner that is both economically and environmentally sustainable. 

These comments review the environmental and other changes that are occurring in the electric 
utility industry, critique the role EP&MP will likely play in helping Western and its customers adapt 
to these changes, and present our recommendations for improving upon Western's EP&MP 
proposals. 

I. The Broader Context Surrounding Weste~n's Operations 

Western's EP&MP will have a number of long-tenn implications. For example, a 25-year 
extension for contracts that expire in the year 2004 will largely detennine allocations of the federal 
resource until the year 2030. To evaluate the appropriateness of such a long-tenn extension policy, 
it becomes necessary to understand the environmental, economic, and technological forces that are 
likely to shape the electric utility industry and directly affect Western and its customers during this 
time period. 

One of the most important forces that has already shaped utility behavior involves the 
increasing attention being paid to environmental issues. Throughout the western United States, there 
is a growing realization that the generation and transmission of electricity is the source of many of 
the region's most intractable environmental problems.' 

In this regard, there are a number of ongoing environmental processes that could have a 
significant effect on the operation of Western and its customers. The environmental process likely 

These problems include, among others, acid depositions in fragile mountain 
!!nvironments, reduced visibility due to regional haze, the damming of free-flowing rivers, "brown 
clouds" in urban areas, adverse human health impacts, global warming, strip mining, nuclear waste 
disposal, and the destruction of valuable lands by transmission rights of way. 
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to have the greatest near-term impact on Western is the Bureau of Reclamation ' s E!S process for 
Glen Canyon Dam. The Bureau's December 1993 Draft E!S identified a number of potential 
environmental problems associated with dam operations involving: sediment transport; fish life 
cycles, habitat , and spawning; vegetation in the Colorado River corridor ; endangered species issues; 
wild life habitat; and cultural and recreational values . To resolve these concerns , it appears likely 
that the Bureau will have to substantially reduce the marketable peaking capacity of Glen Canyon 
darn. Moreover , even when the Bureau's E!S process is complete, an adaptive management 
component will likely produce further changes in dam operations over time. 

Other environmental processes are also ongoing . For example, the U.S. Fish and Wildlife 
Service has initiated a "Recovery Implementation Program" for endangered fish species in the Upper 
Colorado River Basin. Data already collected by the Fish and Wildlife Service makes it clear that 
recovery of the Colorado endangered fishes will not be accomplished without modifying flows that 
are controlled by the federal darns on the Green and Upper Colorado Rivers . Such modifications 
will also likely affect Western's marketable resource . 

Similarly , the U.S. Army Corps of Engineers has recently undertaken a formal review of its 
"Master Manual" for operating the dams on the Missouri River . The Fish and Wildlife Service , the 
U.S . Environmental Protection Agency, and a number of environmental groups believe that the 
Corps' operation of the dams principally to support flood control, navigation, and hydropower have 
had adverse effects on wetlands, fish and wildlife habitat, and native species. Although this process 
is still in an early phase, the final resolution of these issues is very likely to affect dam operations 
and electricity generation on the Missouri River . 

Like the scientists involved in habitat restoration issues in the Glen Canyon dam EIS process , 
those working on fish recovery in the upper Colorado and the Missouri River basins have strongly 
urged the use of adaptive management methods. Appendix B, attached to these comments, provides 
further detail about the endangered species problems on both the Colorado and Missouri Rivers as 
an example of the relationsh ip between env ironmental problems , dam operations, and Western's 
marketable resource. 

Several other EIS processes could also influence the operation of the federal hydroelectric 
resources. Western is currently conducting an EIS on its marketing plans for power from the Salt 
Lake City Area Integrated projects. Western is also conducting an EIS for its Central Valley Project 
marketing plans. Among other impacts , this E!S will ell:amine alternatives for adjusting reservoir 
temperatures to protect salmon. 

In addition to these environmental processes that directly affect dam operations, outcomes 
in other forums may influence Western's thermal and purchase power resources . For example, S02 
emissions may be regulated as a result of the work of the Grand Canyon Visibility Transport 
Commission, charged with making recommendations to the U.S. EPA as to what steps should be 
taken to reduce regional visibility degradation. Pressure to reduce C02 emissions will also likely 
increase . The President's Climate Action Plan, relying on voluntary actions , is one source of such 
pressure . 

At the saine time that greater environmental awareness will reduce Western's marketable 
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resource, there is now a wide range of new environmentally sound technologies available for meeting 
the demand for energy services. For example, over the past ten to fifteen years a flood of powerful 
electricity-saving devices has become commercially available. Experts estimate that these technologies 
have the potential to cost-effectively save anywhere from 25 to 40 percent of current electricity usage 
in the West by the year 2000. Moreover, the environmental benefits associated with these 
technologies can be enormous, as one high efficiency light bulb can eliminate the need to burn over 
1000 pounds of coal over its lifetime. 

The western United States also has an enormous renewable resource potential . Wind, solar, 
and geothermal resources are all abundantly available in this part of the country. Indeed , if utilities 
were able to capture just a small percentage of the available wind or solar potential, they could meet 
a substantial portion of the region's electric needs . Moreover, recent technological improvements 
have lowered the costs of renewables making them economically competitive under a wide range of 
circumstances, particularly since these resources can help utilities diversify fuel price and 
environmental risks. Indeed, in a number of forums the U.S . Department of Energy (of which, of 
course, Western is a part) has recently stated its intent to greatly expand its commitment to renewable 
resources. 

Finally, the role of Western in meeting its current customers' needs may be greatly influenced 
by the competitive changes that are occurring in the electric utility industry. As an example of these 
changes, the Energy Policy Act of 1992 empowered the Federal Energy Regulatory Commission to 
order utilities like Western and its customers to wheel power for other utilities. Changes in state law 
may complement and expand upon the federal legislation. Given this changing environment, 
substantial uncertainty exists in regard to the future shape of the utility industry. 

II. Western's EP&MP in a Changing Industry 

Western's EP&MP takes only the most tentative of steps in trying to manage and respond 
to the opportunities, risks, and uncertainties discussed above. Moreover, the EP&MP tends to 
perpetuate ongoing problems in regard to the internal decision making processes of both Western and 
its customers by failing to reform these processes. 

A. l.ong-term System-wide Contract Extensions at Large Percentage Allocations 

Western's Draft EIS on the EP&MP has two separate components, one involving power 
marketing and the other involving energy planning for the customer utilities . This section describes 
the power marketing alternatives. The subsequent one discusses the planning component. 

1. Understanding Western's Power Marketing Proposals 

In the Draft EIS Western presents twelve different power marketing alternatives . Although 
there is some uncertainty, it is possible that these alternatives will apply generically across Western's 
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entire system.2 Nine of the twelve alternatives in Western's EP&MP Draft EIS (alternatives 2 
through 10) provide contract extensions of between 90 and 100 percent of the available resource for 
between 10 and 35 years. Under these alternatives, Western would determine as part of this 
rulemaking process the exact percentage allocation and the specific length of the contract extension.' 

Apparently, the available resource that is to be allocated at some fixed percentage will not 
be defined as a result of this contract extension process. Instead, the available resource will depend 
on the outcome of furure adjustments that will be made as a result of changes in hydrology or river 
operation. Thus, the future available resource may be substantially different than existing 
allocations, as Western will adjust the available resource depending on the results of all the 
environmental processes described in the prior section (as well as any new ones). 

Although Western examined nine alternatives, Western did not consider percentage allocations 
lower than 90 percent. Also, Western did not consider allocations based on a substantially lower 
percentage of the~ resource. Thus, Western has ignored options which may prove to be more 
attractive. 

In any case, we have a number of problems with Western's nine proposed alternatives. 

2. Impacts on Western's Flexibility 

First, the contract extensions proposed in these alternatives (at 90-100% of the available 
resource) will reduce Western's flexibility to respond to changing environmental and other 
circumstances. This approach may limit Western's flexibility because generic extension alternatives 
will likely create unrealistic expectations among Western's customers regarding the size of the future 
resource. Notwithstanding that Western's customers should be on notice that the size of the resource 
depends on future conditions, we believe it highly likely that the customers will expect that they are 
entitled to a very high share of today's resource. Given these expectations, it will likely be far more 
difficult for the operators of the federal hydroelectric resources to modify darn operations in response 
to changing environmental needs in ways that reduce the resource. Thus, the expectations created 
by implementing any of these nine alternatives will likely constrain the outcomes of the ongoing 
environmental processes discussed above. 

An example can help to illustrate this point. Suppose that as a result of this EP&MP process 
Western allocated a large percentage of the Pick-Sloan eastern division power under long-term 
contracts to existing customers. Based on these contracts, we believe that most customer utilities 
would assume for resource planning purposes that they were contractually entitled to continue to 

The Draft EIS states that the power marketing component of the EP&MP will 
dsfinitely apply to customers of the Loveland Area and Eastern Division of Pick Sloan projects. 
There is some uncertainty as to whether this process applies to the Central Valley, Parker-Davis, and 
Salt Lake City Area projects. See Western Draft EIS, at p. 14. 

Under these alternatives, contracts would be executed sometime during the next year 
or two, either when customer utilities submitted their IRPs or received approval for their IRPs. 
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receive most of their existing allocations . 

Once contracts have been signed and resource planning decisions have been made, these Pick­
Sloan custcmers will have an enormous vested interest in protecting those allocations . As a result, 
there is the potential for a bitter dispute over any proposals to address the environmental problems 
on the Missouri River that might reduce the available resource. Thus, from our perspective it is 
premature and counter-productive for Western to commit to large percentage allocations while there 
is still substantial uncertainty surrounding the outcome of the ongoing environmental processes. 
Instead, we believe it is better public policy to resolve the key environmental uncertainties before 
fully or nearly fully allocating the available federal resource . 

3. Lack of Resource Srabiliry 

A second problem with Western's proposed alternatives involves a lack of resource stability. 
As discussed above, the resource actually available to Western's customers will depend on the 
outcome of a future process. As a result, the contract extensions produced by the EP&MP project 
are subject to considerable future uncertainty . This EP&MP approach thus defeats the primary goal 
of the EP&MP process: providing resource stability tc enable Western's customers to engage in 
meaningful planning• If the available resource is subject tc large changes as a result of future 
processes, then we do not see how this EP&MP approach provides planning stability. 

This problem can be more clearly seen by examining the resource planni'ng problem of a 
utility that purchases large amounts of power from the Colorado River Storage Project ("CRSP"). 
Suppose the EP&MP program is implemented immediately such that this customer is guaranteed 
access to 95% of the future available resource. Nevertheless, the future available resource will not 
be known for years, depending on the outcome of three inter-related environmental processes (the 
Bureau's EIS at Glen Canyon, Western's Salt Lake City marketing EIS, and the Fish and Wildlife 
Service's endangered species analysis). As a result, the EP&MP process by itself provides 
practically no resource certainty for this customer.' 

4. Equiry, Competitive, and Other Concerns 

The third problem with Western's generic contract extension alternatives is that they are 
unfair, as they essentially lock in current allocations of preference' power. Indeed, the one 
uncertainty that is removed in regard to the determination of the future available resource is that new 
preference ·customers will not have access to these allocations . As a result of this lock in, potentially 
deserving new customers -- such as Indian Tribes or non-profit municipal agencies - are foreclosed 

See, e .g. , Draft EIS, at p. 3 ("Quality utility planning is enhanced when a customer's 
power resources are stable and reliable."); See also Draft EIS, at p. 15 . 

Our experience with Western's customers confirms this expectation. For example, 
Tri-State Generation and Transmission Assoc. is seeking to acquire new resources, in part, tc make 
up for expected resource losses at Glen Canyon. The ex istence of the EP&MP provides no 
additional resource stability that would in any way alter Tri-State ' s plans. 
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from receiving allocations• 

Fourth, long-term contracrual obligations at close to full allocation seems inconsistent with 
the competitive changes that are occurring in the electric utility industry . Smaller and shorter 
allocations would likely provide Western with greater flexibility to respond to whatever new 
competitive conditions might arise in the furure. 

Finally, over the past four or five years Western has had to purchase enormous amounts of 
power from neighboring utilities to meet its contracrual obligations. As discussed in Section II.C.1 
below, we believe that these purchases have substantial economic and environmental implications. 
Despite these implications, however, Western ' s EP&MP does not fully consider the relationship 
between large percentage contract allocations and Western's need to continue to purchase power. 7 

B. Customer !RP Requirements 

The second component of the EP&MP involves an Integrated Resource Plartning ("IRP") 
requirement for Western's customers. This requirement extends across all of the alternatives analyzed 
in the Draft EIS (except the No Action alternative). There is a question presented, however, about 
whether there should be an exemption for small utilities. 

We applaud Western's decision to encourage its customers to engage in IRP processes 
consistent with the requirements in the Energy Policy Act of 1992 ("EPAct"). We also believe that 
Western has worked very hard to help its customers understand and learn about the benefits of IRP 
in plarming for an uncertain furure.' This effort has been particularly important since, as a general 
rule, many of Western's customers are substantially behind the leading investor-owned utilities in 
terms of IRP and promoting energy efficiency. 

Nevertheless , the key details of Western's customer IRP program have (inexplicably) not 

Western's allocations of preference power carries an enormous economic privilege. 
For example, Western's current contracts generated $740 million in revenues in 1993 alone. In this 
region, access to firm power of this type is probably worth 2-3 times this amount. Thus, the 
EP&MP contract extensions would accord an enormous privilege of maybe $1 billion per armum -­
or, over 25 years, about $10 billion in present value terms. It is critical that this privilege not be 
extended without care and without some access to the process for those who have not yet been able 
to share in the federal resource to date . 

We do not take a position here about whether it is appropriate for Western to 
purchase this much power. If Western's purchase power practices were improved, these purchases 
may be appropriate. Nevertheless, we believe that this issue should be included as part of the 
EP&MP Draft EIS analysis. 

We have reviewed the materials that Western plans to provide to its customers to help 
them develop meaningful IRPs. In general, we are impressed with the comprehensive and thoughtful 

narure of these materials. 
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been made available . This failure is especially surprising since statutory deadlines for program 
implementation have long since passed. Moreover. based on extensive experience in developing and 
implementing IRP processes for investor-owned utilities, we believe that the detailed language of the 
regulations implementing the IRP program will be key. As a result, we are unable to take a position 
either in support of or in opposition to Western's IRP proposal until the detailed language is 
available. 9 Indeed, the absence of the customer IRP proposal makes it impossible for us to know 
if the claims made in the Draft EIS regarding the effect of the IRP on Western's customers have 
merit. 

C. Western ' s Internal Practices 

As discussed above, Western is requiring its customers to implement IRP and consider energy 
efficiency and renewable resources to help them manage risks in an uncertain and rapidly changing 
planning environment. This is good public policy. Nevertheless. if IRP is desirable and appropriate 
for Western's customers, why shouldn't Western adopt similar processes to govern its own internal 
decision making? On this point , Western's EP&~P is largely silent. 

1. Purchase Power and Transmission Jnvesrmerus 

The problems with Western's internal decision making can be seen especially clearly in the 
purchase power area. Western currently purchases enormous amounts of power from neighboring 
utilities. 10 Moreover, this problem is likely to become worse in the future as restrictions at Glen 
Canyon Dam and other federal hydroelectric resources further reduce the available capacity. 

Western's heavy reliance on purchased power (under contracts as long as five years) creates 
both economic and environmental risks. Since much of the energy purchased by Western is coal­
fired,11 Western is causing substantial adverse air quality and other environmental impacts by 
paying other utilities to bum coal to meet Western's needs. Indeed, Western has become one of the 
larger coal-based utilities in the region as a result of its purchase power practices. Under these 
circumstances, Western should begin analyzing its effect on regional emissions of pollutants and 
developing mitigation strategies. 

Similarly, although we tend to be supportive of the small customer exemption, it is 
impossible to develop a final position until Western's detailed proposal is available. 

10 In 1993 , Western purchased over 12,000 GWh of power from neighboring utilities. 
These purchases provided roughly a third of Western' s resource base -- about 1300 MWa on 
average. This level of purchased power has remained roughly consistent over the last four to five 
years. Based on the last few years of data, this problem appears to be particularly acute for the 
Central Valley Project and the Eastern Division of Pick-Sloan. 

11 For example, in 1993 Western spent over $70 million to purchase 1,400 GWh from 
PacifiCorp and over 1,450 GWh from Basin Electric. Both of these utilities are predominantly coal 
based . 
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Western's purchase power program may also have adverse economic impacts. Over the past 
five years , Western has spent between S200 to $300 million annually on purchased power-- roughly 
40% of Western's yearly expenses. Because of these purchase power expenses, Western's ability 
to meet its repayment obligations in a timely fashion may have been compromised. Moreover , over 
time these purchases could become substantial ly more expensive due to increased environmental 
regulation of S02 and C02. Given this potential risk, Western should do everything in its power 
to ensure that the risks of future , more str ingent envirorunental regulations are borne by the selling 
utilities. 12 

Given these concerns with purchase power, Western's current decision making in this area 
is inadequate. First, Western's decisions regarding purchase power are not subject to a clear least. 
cost standard. As a result, Western is likely purchasing power that is substantially more expensive 
than available alternatives. Since Western is under no obligation to select the least-cost means of 
accomplishing its purchase power objectives, Western 's decisions can become political with no clear 
decision making criteria avai lable." 

A second problem arises because Western 's decision making criteria do not require a 
comprehensive review of all the alternatives available. For example, in its purchase power program 
Western has been spending at least S200 million annually to acquire new resources. Of this 
acquisition, Western has not invested in (or considered) energy efficiency or renewable resources 
even though these options may be substantially cheaper. In contrast, if a large investor-owned utility 
was spending $200 million a year to acquire new resources , we would expect that at least a third 
would be devoted to energy efficiency and at least ten percent to renewables. Western, however, 
has chosen to ignore these alternatives. Given national policies to encourage energy efficiency and 
renewables (as reflected, for example, in the President's Climate Change Action Plan}, this is not 
acceptable, especially since Western is a federal agency. 

Western has also failed to explore the poss ibility of coordinating environmental mitigation 
strategies with the Bonneville Power Administration. Since both agencies sell power from systems 
with large storage facilities , there may be win-win opportunities through increased coordination. 
These coordination activities could also reduce the need to incur large purchase power expenses. 

\Vestern's decisions to invest in new transmission lines are subject to similar criticisms. For 
example, in evaluating the Navajo Transmission Project- a $120 million transmission investment 
that would facilitate power transfers between the Four Comers region and southern Nevada -· 
Western examined a number of alternative pathways for the proposed line consistent with its EIS 
requirements . However. at no time was Western required to show that this line was a least-cost 

12 See generally, Cavanagh, et. al., Utilities and C02 Emissions: Who Bears the Risks 
of Future Regulation?, The Electricity Journal, March 1993, at p. 64. 

n This problem is aggravated in the Central Valley Project where it is our understanding 
that Western is currently bundling purchase power costs into overall project rates. As a result, 
customer utilities do not have an opportunity to avoid Western 's expensive power purchases. It is 
our understanding that a number of the customer utilities share these concerns. 
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alternative (as compared to building new resources or investing in greater energy efficiency) for 
meeting the regional demand for energy services. Nor was Western required to consider this line's 
impact on regional utility resource development. 

2. Promoting Energy Efficiency and Renewables 

We believe that Western could do a much better job promoting energy efficiency and 
renewable resources among its customers. Indeed, more rapid acquisition of these resources would 
help to mitigate some of the adverse impacts associated with Western's purchase power practices. 
Although Western does have a technical assistance program (which we support), this program is tiny 
compared to Western's large resource acquisition and purchase power program. 14 

In the energy efficiency area Western could do much to expand its efforts to focus on helping 
its customers avoid the need to build expensive and environmentally damaging new plants. 
Currently, Western's focus has been on providing technical assistance, not on helping its customers 
to acquire the efficiency resource. Western's role in promoting energy efficiency is particularly 
important since access to cheap federal power reduces the incentives of both utilities and retail 
customers to promote efficiency. 

Similarly, Western could be more pro-active in encouraging the development of renewable 
resources. For example, Western has a large transmission grid that can be instrumental in moving 
remote renewables to load centers. By pro-actively identifying and encouraging individual 
opportunities, Western could potentially do much to facilitate the development of these resources. 
Yet we are aware of no strategic effort by Western to identify how it might be useful in moving 
renewables to market. In this regard, a renewable resource acquisition target for Western would 
likely be appropriate. Western could also expand upon its existing efforts (which we support) to 
provide technical assistance to utilities investigating renewable resources. 

D. Eneray Efficiencv and Renewable Resource Incentives for the Customer Utilities 

Western has not created an~ to encourage its customer utilities to promote energy 
efficiency and renewable resources. We would urge Western to establish such an incentive 
mechanism as part of the EP&MP process. One way to create such an incentive is to withhold a 
small portion of Western's resource and. to offer it as a reward for superior IRP, energy efficiency, 
or renewables activities. However, we acknowledge that there are administrative problems associated 
with allocating ~ based on energy efficiency and renewable resource achievements. 15 To 

14 Western's technical assistance program has been capped at roughly $5 million per 
year. In contrast, Western's purchase power activities range from $200 to $300 million per year 
with very little review of the overall economics of these purchases. 

15 See, e.g., Draft EIS, at p. 22. Western also argues that it would be difficult to 
ensure that all the incentive did not go entirely to the large utilities. However, this is not a difficult 
problem to deal with as Western could easily decide beforehand to divide the available incentive so 
that an equitable share was guaranteed to small utilities. 
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address this problem, we proposed (almost three years ago) in earlier comments that Western create 
a pool of assistance ~ that could help supplement and support customer utiliry investments in 
energy efficiency and renewables . 16 This pool could provide a strong and flexible incentive for 
Western ' s customers to invest in these environmentally sound resources . Finally , Western should 
also analyze the potential role alternative rate strUctures could play in encouraging increased energy 
efficiency . 

E. Analytjcal Problems with the Draft E!S 

In the draft EIS Western analyzes the environmental impacts associated with its twelve 
alternatives. Western generally concludes that the greater percentage allocations produce tess 
adverse environmental impacts. 17 In reaching this conclusion, however, Western has essentially 
assumed that it purchases no power. As a result, Western's analysis assumes that additional 
percentage allocations enable customers to use federal hydropower to displace fossil fuel alternatives 
that are more damaging. 

This assumption is not correct. As discussed above , Western rypically purchases almost one­
third of its energy from neighboring utilities. Moreover, as we have said, a significant portion of 
this power comes from existing coal-fired power plants. As a result, larger percentage contract 
allocations may have the perverse result of having coal-fired power purchased by Western displace 

customer investments in energy efficiency and renewables. Thus, Western's environmental analysis 
needs to be significantly broadened to examine Western's purchase power practices. In the Final 
EIS, we urge Western to correct this flaw by fully examining the role purchased power plays under 
a variery of contract extension scenarios. 

The substantive shortcomings of the present draft EIS are compounded by the fact that 
Western is pursuing several important power marketing analyses simultaneously. For example, as 
discussed above, Western is currently soliciting public comment on a draft EIS for the Salt Lake Ciry 

Integrated Projects, and is a cooperating agency in production of the draft EIS on Glen Canyon dam 

operations . Despite these and other environmental processes, however, the EP&MP draft EIS makes 

no effort to analyze the relationships between and among these planning processes. It is thus unclear 
how decisions reached pursuant to this draft EIS will be affected, if at all, by decisions made under 
the other processes. Even a careful reader of the present draft EIS cannot determine whether 
Western is developing its power marketing policies in a piecemeal or in a coordinated manner. The 
resulting confusion creates suspicion of, rather than confidence in. Western's administration and 
adherence to the public interest. 

16 See LAW Fund Comments on Western's Proposed EP&MP, filed July 31, 1991, at 
p. 15. Similar suggestions also were contained in later comments sent to Western. We believe that 

this pool should be equal to about 2% of Western's gross revenues or $10-15 million per year. 

17 See , e.g., Western's Draft EIS, at p. 81 ('For most environmental impacts identified 
in the analysis , benefits to the environment were predicted when assured, relatively high percentages 

of Western resources were extended.") 

11 
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We believe that Western must revise the EP&MP EIS to analyze and disclose fully its 
relationship to all other power marketing planning efforts now underway, particularly those cited 
above. Western must explain whether and how different processes and policies will apply to 
different power marketing contracts and , if such di fferences do exist, why that is so, both as a matter 
of law and policy . Without such explanations, it appears that Western has made arbitrary choices 
to apply different power marketing policies to different customers . Without these revisions , the 
EP&MP EIS is flawed. 

III. Recommendations 

The Environmental Organizations urge Western and the Department of Energy to adopt an 
option that is not explicitly offered. Under this new option, we would urge Western to create a 
package of EP&MP reforms that would be included in the final rule. This package would extend the 
contracts and , at the same time , systematically address the concerns discussed above such that 
Western could more flexibly respond to changing environmental and other circumstances. 

A. Broader Reforms 

These comments have identified a number of problems with the way Western currently 
operates. Despite these problems, however, there is nothing in the EP&MP that would address 
them. Since Western has taken a long-term, system-wide approach to contract extens ions, we believe 
the EP&MP is the appropriate forum for addressing these other issues. 

Under our alternative EP&MP proposal, Western would commit now (as part of this 
rulemaking process) to specific standards that would govern its own transmission investment and 
purchase power decisions. These standards would set forth a specific least-cost criterion, would 
require a consideration of all alternatives (including energy efficiency and renewable resources), and 
would require Western to adopt a regional perspective for its environmental and other analyses . Draft 
proposed language implementing this fearure of our proposal is attached to these comments as 
Appendix C. 

As part of this reform, Western should also begin to acquire energy efficiency and renewable 
resources now as a practical alternative to its enormous purchase power expenses. That is, if 
Western continues to rely heavily on purchased power, then it must diversify its resource acquisition 
portfolio such that energy efficiency and renewables are included. Similarly. Western should also 
commit to creating a pool of assistance dollars that would encourage (through incentives) its 
customers to invest in energy efficiency and renewable resources. 

To help link these diverse activities together into a coherent effort, we strongly suggest that 
Western develop a strategic energy efficiency and renewable resource plan. The plan could be 
developed with the input of Western customers , other offices in DOE, the National Renewable 
Energy Laboratory, western state energy offices, and the environmental organizations sponsoring 
these comments . Development of such a plan would help to give us the confidence that Western is 
taking its role in this area seriously. 

12 
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Our final position on the exact contract extension length and percentage allocation depends 
on Western's willingness to consider the reforms that we propose , especially those relating to reform 
of Western ' s purchase power and transmission practices. 

B. Contract Extensions 

Given the problems with the nine alternatives included in Western 's Draft EIS . we would 
urge Western to consider an additional alternative. Under this alternative , Western would extend 
its contracts for no more than ten years at a lower percentage . say 70% of~ allocations. 

This more limited commitment, by creating a sizable resource pool, will provide Western 
with flexibility in regard to how it responds to changing environmental constraints. It will also 
ensure that the expectations of Western's customers do not become completely inconsistent with the 
size of the likely available furure resource . Thus, this approach should ensure that the ongoing 
environmental processes can reach a fair outcome before the federal resource is fully allocated . 

Moreover, this smaller allocation should ensure that some amount of power will likely remain 
available for deserving new preference custOmers thereby lessening some of the equity concerns 
described above. It also prov ides Western with the flexibility to explore the extent to which its 
current contracrual commitments are requiring enormous purchase power expenses. By not 
committing the entire resource, Western still has the flexibility to reduce its percentage allocations 
to levels that limit purchase power to whatever levels are deemed appropriate. 

Perhaps even more importantly, this approach provides Western ' s customers with resource 
stability now. Although the overall size of the Western resource committed now may be diminished , 
Western's customers can count on receiving a specific amount of power. As a result, the size of the 
available resource will not be left undecided until some furure process . Western's customers would 
know now that a guaranteed 70% of the existing allocation would be provided . · 

We reiterate , however, that our proposal is that Western~ this alternative as we are 
not certain that it is preferable to other alternatives, only that it should be analyzed . 

C. Customer IRP 

Western needs to make available to the public (as soon as possible) the detailed regulations 
that implement IRP for the customer utilities . These regulations should be consistent with the 
starutory requirements in the recent federal legislation so as to implement a meaningful IRP process 
for the customer utilities . Despite starutory deadlines that have long since passed for implementing 
these provisions , Western has not even made draft language available to the public . Until such 
language is available, we take no position on Western's IRP requ irement. 

D. Alternative ll or 12 

If Western will not consider our proposal on contract extensions as outlined above, then we 
would support either Alternative 11 or 12 . Under these alternatives, the customer IRP requirement 
would proceed separately and the contract extensions would occur on a project-specific basis . This 

13 
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would produce the economic and environmental benefits of customer IRP without needlessly 
constraining the ongoing environmental processes. This approach also ensures that some power is 
available for new preference customers. 

IV. Conclusion 

We believe that Western should determine its contract-extension policies in the context of 
reforms of purchase power, transmission and other activities triggered by Western's obligations to 
its customers. We urge Western to revise and amend its Draft EIS to address these issues. As part 
of this package, Western should also commit to more aggressively acquire and promote energy 
efficiency and renewable resources consistent with an overall strategic plan. We also urge Western 
to maximize the flexibility with which it approaches the increasingly unpredictable furure in which 
it and its customers will operate by considering our contract extension option. 

14 
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APPENDIX A 

A Brief Description of the Environmental Organizations 

The Environmental Defense Fund (Rocky Mountain Office) is a non-profit organization which 
links science, economics , and law to create innovative, economically viable solutions to today's 
environmental problems. EDF has more than 250,000 members nationwide. 

The Grand Canyon Trust is dedicated to the conservation of the natural and cultural resources 
on the Colorado Plateau. The Trust advocates an ecologically responsible and sustainable balance 
between resource use and preservation, along with the protection of areas of beauty and solitude. 

The Land and Water Fund of the Rockies (LAW Fund) is a regional environmental law 
center serving the Rocky Mountain states . The LAW Fund's Energy Project was created to promote 
energy efficiency and renewable resources in the Rocky Mountain and Desert Southwest regions 
through selective interventions in regulatory and administrative proceedings . 

The National Parks and Conservation Association (NPCA) is America's only national. non­
profit citizen organization dedicated to promoting the protection, enhancement, and public 
understanding of the national park system. Founded in 1919, NPCA has a national membership of 
more than 300,000. 

The National Wildlife Federation (NWF), with 5.8 million members and supporters , is the 
nation' s largest conservation education organization. NWF"s primary objective is to promote the 
wise use of natural resources through education programs, publications , research activities, 
cooperation with legislators , government agencies and private groups . 

The Natural Resources Defense Counci l has combined law, science and grass roots strength 
in defense of the environment since 1970. Over 170,000 members support NRDC's work. 

The Sierra Club (Grand Canyon/ Arizona Chapter) has a broad interest in a number of 
environmental issues , but has focused mainly on public lands, range management, and forestry 
issues . 
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APPENDIX B 

A DETAILED DESCRIPTION OF ENVIRONMENTAL 
PROBLEMS ON THE COLORADO AND MISSOURI RIVERS 

The Colorado River 

Historically , the Colorado squawtish, bonytail chub, humpback chub, and razorback sucker 
were the dominant fishes in the mainstream habitats of the Colorado River system. They were 
widely distributed and common-to-abundant in the mainstem and all the major tributary basins of the 
drainage. However, all four species are now threatened with extinction due to the combined effects 
of: !) habitat loss; 2) regulation of natural flows temperarure and sediment regimes; 3) proliferation 
of introduced competitors and predators; and 4) other man-induced disrurbances that, in one instance 
in the Green River, included active efforts to eliminate them in favor of introduced game species. 

To reverse the trend , an ambitious program with the formal title of Recovery Implementation 
Program for Endangered Fish Species in the Upper Colorado River Basin (RIP) has been created 
under the direction of the U.S. Fish and Wildlife Service. One of its central fearures is the 
establishment of habitat needs of the fish in an open scientific forum as the basis for ooerating federal 
illiDQin and for purchasing or acquiring, by other means, water rights under existing state systems 
to meet the agreed upon needs. A fundamental element of habitat need is the reestablishment of 
more natural flows1, flows that are governed primarily by releases from federal hydropower 
facilities from which Western markets power. 

Past operations of federal dams have eliminated the spring peak which, in tum, have modified 
the river's geomorphology and reduced the coMectivity of the river and its flood plain. Daily and 
hourly flucruations have had an effect too , decreasing the productivity and food web stability in the 
shallow near shore portions of the river's cross section. The aggregated impact of these habitat 
alterations has been very harmful to the fish. 

Flow needs of the fish are influenced by many factors including time of year and life history 
stage for each species and changing the present pattern of flows at crucial times in the life-cycle of 
each species is central to the success of the recovery effort. Reproductive activities of the squawtish, 
razorback sucker, and humpback chub are associated with spring and early summer hydrologic 
events . Substantial deviations from the "natural hydrograph • affect spawning migrations and 
recruitment of the squawtish , humpback chub, and razorback. 

Gradually declining summer flows and maintenance of low, stable flows in the late summer 
and autumn are presumed to be necessary for growth and survival of the young of all the rare 

Stanford, Jack A., "Instream Flows to Assist the Recovery of Endangered Fishes of 
the Upper Colorado River System: Review and Synthesis of Ecological Information, Issues , Methods 
and Rationale (Second Draft Report)," prepared for the Instream Flow Subcomminee of the Fish 
Recovery Program and for the U.S. Fish and Wildlife Service, June 28, 1993. 
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species. Abrupt fluctuations in surface water elevation in late summer to spring are believed to 
strand squawfish and other backwater species and unnaturally high summer and early aururnn flows 
(resulting from reservoir operations) are correlated with recruitment failure of squawfish . 

A case in poim is the Green River, controlled since 1963 by Flaming Gorge Dam. 
Notwithstanding the magnitude of the changes that the Green has experienced in the past 30 years, 
the Fish and Wildlife Service has concluded that the Green and Yampa rivers, when taken together, 
'constitute the most important riverine system for maintenance and recovery of rare Colorado River 
fishes. ' 2 The spring and early summer peale in the existing Green River hydrograph below the 
confluence with the Yampa in Dinosaur National Monument is maintained by the Yampa and, 
according to the Service, the Green River basin continues to support the 'largest numbers of 
Colorado squawfish and razorback suckers in native riverine habitatS. ' 3 In addition, the Yampa 
contains a self-sustaining humpback chub population. Both the squawfish and the razorback sucker 
also depend on habitats in the Yampa for fulfillment of various life history requirementS. In fact, 
the Service has concluded that the two rivers (and their biologic and hydrologic interrelationships) 
are so important that they 'must be considered as a single ecosystem when determining the needs 
of the indigenous rare fishes. ·• 

In July 1991, the Fish and Wildlife Service published 'Habitat Use and Streamflow Needs 
of Rare and Endangered Fishes in the Green River, Utah," in which it concluded that "current 
operations of Flaming Gorge do not provide desirable flow and temperature conditions for 
downstream native fish populations. '' In the report, the Service went on to malce flow 
recommendations for the spring, summer, winter, and fall. 

These flow recommendations, though they do not actually replicate nature, constitute an 
importani initiative -- the proposed use of a federal facility designed for hydropower generation as 
part of an environmental protection effort. Furthermore, the habitat report and the recommendations 
have been used by the Service in itS 'consultation" (under Section 7 of the Endangered Species Act) 
with the U.S. Bureau of Reclamation (BuRec) and Western to prepare a draft Biological Opinion on 
the impact of Flaming Gorge operations on the endangered fish . In the draft opinion (released in 
February 1992), both BuRec and Western endorsed the report's finding that current dam operations 

Tyus, Harold M. and Karp, Catherine A., 'Habitat Use and Streamflow Needs of 
Rare and Endangered Fishes, Yampa River, Colorado," U.S. Fish and Wildlife Service Biological 
Report No. 89(14), July 1989. 

See Tyus and Karp, supra note 2. 

See Tyus and Karp, supra note 2. 

Tyus and Karp, 'Habitat Use and Streamflow Needs of Rare and Endangered Fishes 
in the Green River, Utah,' Final Report, U.S. Fish and Wildlife Service, July 31, 1991. 

2 
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adversely affect the fish .• The specific flow recommendations contained in the draft are proposed 
as the basis for a five year study of the fish recovery effort and are similar. with some minor 
exceptions (e.g .• duration of spring high flows) and one major exception (short duration very high 
spring flow), to those in the habitat use and streamflow report. 

Following a review of the comments on the draft, the final Biological Opinion was released 
in November of 1992' and its recommendations were incorporated into the Recovery Action Plan 
of the Recovery Implementation Program -- the comprehensive plan for recovery of the endangered 
fishes in the entire upper basin of the Colorado .' 

Notwithstanding the fact that Flaming Gorge reservoir will now be operated in a way that will 
take some account of the needs of endangered species, the recommended flows are only a first step . 
A review of all of the RIP's instrearn flow recommendations pointS out that for the Green River the 
recommended • ... peak flows are not very high and the base flows are not very low by predarn 
standards (i.e., the ratio of peak to baseflow is 40 on predarn flow records, whereas the 
recommended ratio is 12). ·• The review concludes from this that the • ... flow recommendations 
may not do much ecological good, especially if the peaks do not accomplish much channel 
reconfiguration and baseflow fluctuations for hydropower operations do indeed compromise stability 
of the food webs. "10 

The data already collected by the Service and reinforced by the opinions of its biologists 
make it clear that recovery of the Colorado River endangered fishes will not be accomplished without 
modifying flows that are controlled by federal darns . It is clear as well that even in those cases,lilce 
Flaming Gorge, where changes have already been made, more may need to be done . The instream 
flow review has recommended that a management process be put in place " ... to adaptively respond 
to the implications ... " of learning more in the furure about the habitat needs of the fish. 11 

Fish and Wildlife Service, "Draft Biological Opinion on the Operation of Flaming 
Gorge Dam," February 11, 1992. 

Fish and Wildlife Service , "Final Biological Opinion on the Operation of Flaming 
Gorge Dam," November 25 , 1992 . 

Fish and Wildlife Serv ice , "Draft Recovery Implementation Program Recovery Action 
Plan , " September 1993. 

See Stanford, supra note 1. 

10 See Stanford, supra note 1. 

II See Stanford, supra note 1. 
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The Missouri River 

Though there is no basinwide endangered species recovery program in the Missouri, it does 
share with the Colorado conflicts that revolve around the operation of the river 's large federal dams. 
These conflicts have forced the U.S. Army CofllS of Engineers to conduct a formal review of its 
Missouri River Master Water Control Manual (Master Manual) . This review raises a host of issues 
about the current operation of the river's dams for hydropower generation, navigation, flood control, 
endangered species protection, wildlife enhancement, and other environmental benefits . An analysis 
of the preliminary DElS by the Environmental Defense Fund in the summer of 1993 led it to ask the 
Coflls a variety of questions about the relationship between "economic uses" (e .g ., flood control, 
navigation, hydropower, and recreation) and environmental values (e .g., wetlands , cold and warm 
water fish habitat, endangered species habitat, and riparian habitat) . 11 

In its comments on the preliminary draft, EDF urged the CofllS to utilize a run-of-the-river 
baseline throughout the DEIS and an historic reference point -- the natural hydrograph -- when 
discussing fish and wildlife and their habitat. EDF also suggested that the Coflls develop an Ql2!i!m! 
environmental alternative for inclusion in the DEIS, give preference to native species in its modeling 
analysis , pay special attention to the pallid sturgeon, consider the employment of an ~ 
management model as the basis for restructuring the Master Manual , and include a ~ 
Alternative in the DEIS . EDF also recommended a thorough review of power generation, navigation 
support and flood control. In addition, EDF encouraged the COfllS to revise and expand its river and 
habitat modeling capability in such a fashion as to allow it to assess the implications of employing 
an ecosystem approach to managing the basin. 

In early May of this year the CofllS released a summary of the Preferred Alternative that will 
be part of the Draft Environmental Impact Statement (I)EIS) scheduled for release in June . An initial 
assessment of the summary suggests that the COfllS has done little, beyond identifying a Preferred 
Alternative , to respond to comments it received on the preliminary DEIS . Should this tentative 
conclusion be verified after reviewing and analyzing the DEIS when it becomes available, it suggests 
a protracted conflict over the Master Manual rev iew process and a parallel struggle over darn 
operations in the basin. 

12 Environmental Defense Fund, "Comments on the Preliminary Draft Environmental 
Impact Statement for the Missouri River Master Water Control Manual Review," Boulder, Colorado, 
August 1993. 
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APPENDIX C 

DRAFT PROPOSED DECISION MAKING CRITERIA AND STANDARDS 
FOR THE WESTERN AREA POWER ADMINISTRATION 

1.00 Purpose and Scope 

1.01 ~· The purpose of these regulations is to establish a process that will determine the 
criteria and standards for the public process relating to transmission and purchase power decisions 
of the Western Area Power Administration ("Western"). 

1.02 ~. These regulations will apply to Western's investments in new or upgraded 
transmission lines and purchase power agreements that are in excess of $3 (three) million. 

2. 00 Assessment of Alternatives 

2.01 ~. Western shall make a thorough and consistent assessment of a wide range of 
alternatives for any project covered under the scope of these regulations. 

2.02 Demand-Side Assessment. As an alternative to any transmission investment or purchased 
power expense covered under these regulations, Western will examine a wide range of energy 
efficiency options that could potentially achieve the same underlying objective. 

2.03 Suoply-Sjde Assessment. As an alternative to any transmission or purchased power 
expense covered under these regulations, Western will examine a wide range of supply-side 
acquisitions, including renewable resources, that could potentially achieve the same underlying 
objective. 

2.04 No-Action Alternative. Western shall also consider a no-action alternative for each project 
covered under these regulations. 

2.05 Uncertajntv Analysjs. In analyzing the economics of any given alternative, Western will 
consider how that alternative would perform under a wide range of reasonable alternative 
circumstances. These alternative circumstances might include, but are not limited to, higher fuel 
prices, more stringent environmental regulations , and alternative competitive structures of the utility 
industry. 

2.06 Effects on Resource Development. Western will also consider whether and, if so, how any 
investment covered by these regulations may encourage development of a particular type of utility 
resource . 

1 
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3.00 Decision Criteria and Standards 

3.01 Core Standard. Western will select the option with the lowest total cost including utility, 
customer, and environmental costs in choosing among the various alternatives identified as a result 
of the analysis carried out under the provisions of Section 2.00. 

3.02 Other Considerations. Western may depart from a resource with the lowest total cost in 
choosing among alternatives to protect system reliability or to manage planning or financial risks . 
To the extent that Western does depart from the total resource cost standard, Western will provide 
a comprehensive discussion of the reasons supporting such a departure. 

4.00 Public Process 

4.01 ~· An objective of these regulations is to encourage public involvement in the review 
of Western's major investments . 

4.02 Proposed Decision. Towards this end of encouraging public re,·iew, Western will provide 
a written description of the results of its analysis in the form of a proposed decision. 

4.03 Public Comment. Once a proposed decision is available (reached consistent with the 
provisions in these regulations), Western will make it available to the public for comment. 

4.04 Final Decision. Upon receipt of the public comments, Western will develop a final decision. 
As part of the final decision, Western will address and respond to any comments received that in any 
way suggest that the Final Decision is inconsistent with these regulations. 

5.00 Energy Efficiency and Renewable Resource Incentives 

5.01 Overall Goal. The overall goal of the energy efficiency and renewable resource incentives 
is to encourage Western's customers to meet the furure demand for energy services in an 
economically and environmentally sustainable manner. 

5.02 Resource Pool. Western commits to devote at least two (2) percent of its gross revenues to 
provide incentives for its customer utilities to invest in energy efficiency and renewables. 

5.03 Technical Assistance. This resource pool will be allocated to Western's customers in the 
form of technical assistance directed toward acquisition of energy efficiency and renewables as a 
resource. As such, the assistance might help utilities with program design, provision of upfront 
financing, co-funding of experimental projects, or after-the-fact monitoring and evaluation activities . 

5.04 Small Customer Set-Aside. To ensure equity between small and large customers, Western 
will set-aside a fixed amount that will only be eligible to "small" utilities-- those with annual energy 
requirements of under 1,000 GWh. 

2 
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Mr. MILLER. Mr. Paul Little. 

STATEMENT OF PAUL LITTLE 
Mr. LITI'LE. Thank you, Mr. Chairman. 
Mr. Chairman and members of the committee, I would like to ex­

press the appreciation of the 28 Indian tribes of the Missouri River 
Basin for scheduling this oversight hearing. 

I am here today to represent the Missouri Basin Tribes. I was 
the first chairman of the Mni Sose Inter-tribal Water Rights Coali­
tion, which was formed for two basic purposes: one, to protect, pre­
serve and develop the Winters Doctrine water rights of the tribes 
of the Missouri River Basin and its tributaries and aquifers; and 
two, to work with Western Area Power Administration and Con­
gress to obtain an allocation of Western power resources for the 
Missouri River Basin Tribes. 

Mr. Chairman, the tribes of the Missouri River Basin have 
worked at least since the early 1980s with the Western Area Power 
Administration to advance the need for low-cost Federal power on 
the Indian reservations. Western advised us that our opportunity 
to participate was foreclosed until Western reallocated its power in 
the year 2000 or thereabouts in the Missouri River Basin. 

We have participated in countless meetings with Western and 
filed comments as formally required in the public process. We have 
taken every step we know to present our needs to Western. 

We have participated for well over a decade. The tribes of the 
Missouri River Basin are convinced that legislation is required to 
correct the Secretary of Energy and the administrator of Western 
to reserve sufficient power from existing customers to meet the 
electrical needs of the Missouri River Basin tribes. 

Western will not act without direction from Congress. As recently 
as 1991, Western was advising us that. consideration would be 
given· to reallocating 70 to 98 percent of the power resources to ex­
isting customers. Western's Draft E.nvironmental Impact Statement 
made available in April 1994 addresses reallocation to existing cus­
tomers of 90 to 98 percent of Western's power resources, a signifi­
cant reduction in power to new customers and a message that 
tribes have little hope of success through Western. 

There is an economic need for allocation of Federal power to the 
Indian tribes. The need is based on the fact that electrical rates on 
Indian reservations of the Missouri River Basin are among the 
highest and the capability to pay these high costs by the tribal 
membership is the lowest in the Nation. 

The statement of Mr. Between Lodges, which I submitted for the 
record, presents statistics that are important to the Committee. I 
urge that the committee take note of the fact that electrical costs 
in South Dakota range from 45 to 82 mils per kilowatt hour and 
the cost on the Indian reservations are generally above 72 mils per 
kilowatt hour. 

In South Dakota per capita income averaged $10,600 annually. 
And on the Indian reservations it averaged $2,700 to $4,800 annu­
ally. For economic reasons alone, I respectfully submit that there 
is a need for allocation of Western power to the tribes. 

I have personal experience with the high cost of electricity on the 
Pine Ridge Indian Reservation. As a tribal councilman for several 
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tenns I was approached by members of the tribe many times seek­
ing help in the payment of their electric bills. You cannot imagine 
the concern of these people when they receive monthly power bills 
as high as three to $400 per month. The level of income on the res­
ervations is so low that these kind of monthly payments are impos­
sible. 

I did what I could to obtain funds to assist tribal members in the 
payment of electric bills, but neither the tribe nor the individual 
can afford these costs. Western has historically resisted sale of 
power to the tribes. The Draft EIS reflects Western's attitude that 
little if any power will be made available to new customers, includ­
ing the Indian tribes of the Missouri River Basin. 

There is no doubt that Western will continue to require the In­
dian tribes and other new customers to have utility status. This is 
an unreasonable requirement. Western has discussed a concept 
they call energy credits. If this concept was adopted by Western 
and agreed upon by the utilities serving the reservation, the tribal 
membership could receiv~ Western power in their home without 
the need for utility status. Without that kind of breakthrough the 
tribes are forced to become utilities. 

The tribes are not encouraged by the creative thinking of West­
ern on energy credits. There is more concern from the tribes that 
Western will not sell power to the tribes. Mr. Chainnan, members 
of the committee, I respectfully submit that legislation will be re­
quired to direct the Secretary of Energy and the administrator of 
Western to revise its criteria for allocation of power. Absent legisla­
tion, the tribes are convinced that Western will not address our 
needs because we are not existing customers, and for the most part 
we are not utilities. 

The reallocation of Western energy in the Pick-Sloan project in 
the year 2000 creates an opportunity for addressing Winters Doc­
trine reserved water rights for the tribes in the Missouri River 
Basin. 

At present the sole federal effort in the Missouri River Basin 
with regard to our water rights is to subject them to State court, 
the McCarran amendment, the adjudication proceedings, or to ne­
gotiate our water rights under the threat of State court adjudica­
tion. Both processes are destroying our Winters Doctrine water 
rights and the spirit of the Indian people. 

The Winters Doctrine water rights claims of the Missouri River 
Basin tribes are largely unused for several reasons. These include, 
one, diminishment of the quantity and quality of reservation 
streams and aquifers to the point where they are unusable; two, 
absence of Federal funds for development of Indian water projects 
during most of the century; and three, the current policy of the 
United States to subject our water rights to State courts or State 
negotiations. 

Our unused water rights are currently generating hydropower 
and other benefits in the Missouri Basin. Many tribes, perhaps not 
all, feel strongly that the United States could recognize an amount 
of water that we claim and preserve that supply for the continued 
generation of hydroelectric power and other Missouri Basin Pick­
Sloan benefits. 
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In this manner, the tribe would retain their Winters Doctrine 
water rights and receive power or power revenues from Western. 
Tribes would be in a position to judge for themselves whether the 
benefits from Pick-Sloan or diversion to the reservation purposes 
has the greatest economic value. 

The Coalition's statement deals with this matter in detail. There 
would be many specifics to work out, but the idea is workable. For 
the first time in this century the tribes of the Missouri River Basin 
would have a progressive approach respecting our water rights 
rather than destruction of our water rights and our hopes that is 
now ongoing in the State forums. 

The States, Western's existing customers and others could have 
little concern with our concept; and the tribes' Winters Doctrine 
rights would be retained by our people and would produce economic 
benefit. 

To accomplish the purposes set forth above, the Mni Sose Coali­
tion has determined that 25 percent or more of Western's power 
would be required by the Missouri River Basin tribes. Western's ex­
isting customers are concerned about loss of power resources they 
now control. Our preliminary estimates disclose that an average in­
crease in the rates to the consumers receiving Western power 
would be on the order of 2 percent, assuming 25 percent of the 
power resources are allocated to the Missouri River Basin tribes. 

Mr. Chairman, on behalf of the tribes, I respectfully submit that 
the monopoly of Western power by existing customers must end. 
Existing customers argue that preservation of their rates must be 
continued. I argue that preservation of their rates perpetuates our 
poverty. This is an area of Federal policy. Many meaningful 
changes can and should be made. The impact on existing customers 
cannot be greater than the impact we currently suffer because we 
are not customers. 

Western's EIS cannot continue until an additional alternative is 
developed that would direct a meaningful allocation to us. 

Mr. Chairman, I thank you and the members of the Committee 
for the opportunity to address these remarks to you. The tribes of 
the Missouri River Basin look forward to the two-week period after 
this hearing to submit additional statements for the record. 

[Editor's note.-See Appendix.] 
Mr. LITILE. I trust that the time frame will be acceptable. Thank 

you. 
Mr. MILLER. It will be. Thank you. 
[Prepared statement of Mr. Between Lodges and attachments fol­

low:] 
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TESTIMONY 
WILBUR BETWEEN LODGES, PRESIDENT 

OGLALA SIOUX TRIBE 

REPRESENTING 
MNI SOSE INTER-TRIBAL WATER RIGHTS COALITION 

OF THE MISSOURI RIVER BASIN 

Respecting 
House Natural Resource Committee Oversight Hearing on 

Western Area Power Administration AUocation of 
Federal Power 

1. History of Mni Sose Coalition Objectives. 

Oglala Sioux Tribe Resolution 93-103 was supported by the Mni Sose Coalition in 
Coalition Resolution 93-04 as follows: 

... That the Board of Directors for the Mni Sose Inter-Tribal Water Rights Coalition 
hereby suppons the request of the Oglala Sioux Tribe for Congressional Oversight 
Hearings to address: (1) the need for low-cost electrical energy on the Pine Ridge and 
other Indian Reservations in the Missouri River Basin; (2) the need for comprehensive re­
evaluation of the criteria for allocating Pick-Sloan power resources by the Western Area 
Power Administration; and (3) the need for acquisition of the local rural elecm·cal 
cooperatives, in part or in. whole, or alternatively the need to transport low-cost federal 
energy across the transmission and distribution systems of the local rural electrical 
cooperatives for the benefit of the Oglala Sioux Tribe and the membership of all Missouri 
River Basin tribes. (Mni Sose Resolution 93-04, June 14 , 1993). 

By letter of May 25, 1994, the Executive Director of the Mni Sose Coalition authorized 
the Oglala Sioux Tribe to proceed with the preparation of testimony for the June 16, 1994, 
hearing before the House Natural Resource Committee: 

In accordance with Resolution No. 93-04, the Oglala Sioux Tribe is authorized to present 
Tribal concerns on WAPA Hydropower Allocation Process and the WAPA Environmental 
Impact Statement on behalf of the Mni Sose Inter-Tribal Water Rights Coalition to the 
House of Representatives' Committee on Natural Resources . . . 

The Coalition and the Oglala Sioux Tribe are supported by the National Congress of 
American Indians (NCAI) Resolution SF-91-73. The NCAI resolution supports the Missouri 
River Basin Tribes in their effort to reserve not less than 25% of the Missouri River Basin Pick­
Sloan federal power resources for allocation to Missouri River Basin Tribes: 
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NOW THEREFORE, BE IT RESOLVED, that the NaJional Congress of American Indians 
supports the allocation of not less than 25% of the Missouri River Basin Pick-Sloan 
Federal Hydropower to the 26 tribes of the Missouri River Basin as the highest and best 
use of the Federal energy produced by the United States from the Missouri River .... 
(NCAI Resolution SF-91-73) . 

Figure 1 shows the location of the Tribes within the Missouri River . Coalition members 
include 22 of the 28 tribes in the basin. It is respectfully submitted here that all member and 
non-member tribes have a common interest in the allocation of Western power. 

2. Need For Allocation of Federal Power to Indian Tribes. 

There is a compelling need for direct allocation of federal low-cost power to the Indian 
tribes of the Missouri River Basin. The need is based upon the fact that the cost of 
electricity to the Indian tribes and their members is high and the income levels are among 
the lowest in the nation. In the Missouri River Basin a massive federal project was initiated 
by the Flood Control Act of 1944, and over 2,000 megawatts of power are produced by the 
federal project, know as the Missouri River Basin Pick-Sloan program. The United States has 
the capability and responsibility as Trustee to meet the electrical needs of the Indian people in 
the Missouri River Basin. Aside from need arising from above-average costs of electricity (costs 
on some reservations are the highest in the Missouri River Basin) and the least capability to 
afford those costs (per capita income levels on some Indian reservations are the lowest in the 
nation) , there are further compelling reasons for allocating federal power from the Missouri 
River Basin Pick-Sloan Project to the Indian tribes . These reasons include the following: 

• It is urgent that the United States provide an alternative water supply from the 
Missouri River until such time as the United States can restore the quantity and 
quality of Winters doctrine streams and aquifers that have been diminished and 
left unusable by Bureau of Reclamation and other projects. A replacement supply 
of water from the Missouri River needed to restore tributary streams and aquifers 
is now producing hydropower marketed by the Western Area Power 
Administration. Electricity produced by replacement waters should be made 
available to the Tribes until tributary streams and aquifers are restored. 

• In addition to Winters doctrine water rights on streams and aquifers that have 
been diminished by Bureau of Reclamation and other projects, the tribes possess 
valuable Winters doctrine rights in streams and aquifers of the Missouri River 
Basin with adequate quantity and quality that are unused because funds have not 
been available to develop those water supplies. The United States has been 
unwilling to assist the tribes in significant water resource development. Rather 
than development, the United States has sought to quantify Indian water rights by 
(l) McCarran Amendment adjudication proceedings in state courts or (2) 
negotiated settlement of water rights between the states and the tribes. There is 
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a need for the United States to abandon its policy of diminishing Indian water 
rights by state court adjudication or state negotiation and use the machinery of the 
Missouri River Basin Pick-Sloan project to acknowledge the nature and extent of 
the Winters doctrine and provide benefits to the tribes through allocation of 
federal power or power revenues produced by unused Winters doctrine water 
rights . 

• There is a need for the United States to properly compensate the Indian tribes 
along the Missouri River and tributaries where lands were taken for construction 
and filling of the Missouri River Basin Pick-Sloan reservoirs and construction of 
navigation channels. The tribes were inadequately compensated for the takings 
of these lands. Congress has taken corrective action on the Fort Berthold and 
Standing Rock Indian Reservations. Similar actions are needed on other Indian 
reservations along the Missouri River and tributaries where Indian lands were 
taken for dams , reservoirs and navigation channels. An allocation of Western 
power to these tribes is a means, among others, of properly compensating tribes 
for the taking of their lands. 

Each of the Missouri River Basin tribes has an immediate need for low-cost federal 
power to reduce the cost of electricity for its membership . There can be no question that the 
Western Area Power Administration and its predecessor, Bureau of Reclamation, have chilled 
any effort on the part of the tribes (since approval of the Missouri River Basin Pick-Sloan 
project in December 1944) to obtain low-cost federal power. The tribes were out competed by 
municipalities inside and outside the Missouri River Basin. The Bureau of Indian Affairs made 
no effort to assist the tribes in receiving allocations of this precious resource. 

Each tribe must speak individually with regard to its needs for power until such time as 
water supplies and water quality of tributary streams and aquifers are restored where tribes have 
water rights upstream and downstream from Bureau of Reclamation projects. Similarly, each 
tribe must address the merits of the proposition presented here that un-used Winters doctrine 
water rights can be preserved by the United States and federal power or power revenue produced 
by the machinery of the Pick-Sloan project can be allocated in accordance with water claims 
until water is used by the Tribes. The course of the United States at present is to degrade and 
diminish Indian rights and the spirit of the Indian people through adjudications and settlements 
with the states. Each tribe can address the merits of Western power or power revenue 
allocations as compensation, in part or in whole, for taking of lands for the Pick-Sloan project. 

In addition to the economic need of an impoverished people for a reservation of power 
marketed by the Western Area Power Administration, there are other federal purposes that could 
and should be addressed in Western 's power marketing initiatives all as set forth above. 

4 
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3. Petition for Legislation Directing the Reservation From Marketing of Western Power 
for the Missouri River Basin Tribes. 

The Missouri River Basin Coalition petitions Congress to enact legislation directing the 
Secretary of Energy and the Administrator of the Western Area Power Administration to reserve 
not less than 25% of the power resources of Missouri River Basin Pick-Sloan for the use and 
benefit of the Oglala Sioux and other Missouri River Basin Indian tribes. 

The Draft Environmental Impact Statement prepared by Western addresses a limited 
range of alternatives that would allocate from 90-98% of the power resources to existing 
customers, none of which are the tribes of the Missouri River Basin. Of the 2% to 10% of the 
power resources not re-contracted to existing customers, Western's draft EIS is silent on the 
method of allocating to new customers. It is clear that historic practice would govern, however. 
The historic practice has been to allocate power exclusively to existing preference customers with 
utility status. All tribes have preference status but few have utility status over large areas of 
their reservation, and requirement for utility status has been a barrier that the Tribes have not 
overcome. Many Tribes in the Missouri River Basin, including the Oglala Sioux, have or will 
undertake steps to partition and acquire parts of existing REC's in order to achieve utility status. 

The requirement of utility status is so prevalent in the thinking of Western and its existing 
customers that instances can be cited where the existing customer utilities have refused to wheel 
federal power to the tribes (assuming they could receive a Western allocation) on the basis that 
the Tribes are not utilities. The White Mountain Apache Tribe in Arizona, where electrical 
costs are among the highest in the nation, can cite this experience. Not only does Western deny 
the tribes an allocation of power on the. basis that Tribes do not qualify as utilities, the existing 
customer utilities of Western refuse to wheel (transport) power to the tribes unless they have 
utility status. 

Only Congressional direction will change the course of Western on the issue of utility 
status. There is no hope that administrative processes can be used to overcome the barrier of 
utility status. The federal courts have repeatedly acknowledged the power of the Secretary to 
exercise discretion with regard to allocations of federal power and who qualifies as a preference 
entity. 

The collective tribes of the Missouri River Basin respectfully petition the Committee to 
draft legislation that is essential to the Indian tribes for meaningful participation in the allocation 
of Western power resources'. 

1The Mni Sose Coalition opposed S. 1370 sponsored by Senator Bums of Montana. His bill was made part of Public Law 102-575, 
the Reclamation Projects Authorization and Adjustment Act of 1992, and directed the Secretaries of Interior and Energy to make Western Pick­
Sloan power available to non-Pick-Sloan irrigation projed$ in Montana (Hammond and Haidle). We objected on the grounds that comprehensive 
direction was needed from Congress in re-allocation of Western power. Our objection was withdrawn on the basis of assurances that a more 
comprehensive Congressional review would be undertaken. (See' Appendix B, October 23, 1991, Testimony). 
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4. Western's Requirement for Utility Status Can be Overcome by Energy Credits. 

The principle difficulty that the Oglala Sioux and other tribes of the Missouri River Basin 
have in achieving success in application to Western for allocation of federal power is the 
distinction between preference and utility status. 

The 1944 Flood Control Act, which approved the Missouri River Basin Pick-Sloan 
program and the construction of the federal facilities that produce power marketed by Western 
provided as follows: 

Preference in the sale of such power and energy shall be given to public bodies and 
cooperatives. The Secretary of the Interior is authorized from funds to be appropriated 
by the Congress, to construct or acquire, by purchase or other agreement, only such 
transmission lines and related facilities as may be necessary in order to make the power 
and energy generated at such projects available in wholesale quantities for sale on fair 
and reasonable terms and conditions to facilities owned by the Federal Government, 
public bodies, cooperatives and privately owned companies .... (58 Stat. 887, 890). 

Preference in the sale of electricity is further defined by Reclamation law as follows: 

... That in said sales [of electric power and energy] or leases, preference shall be given 
to municipalities and other public corporations or agencies; and also to cooperatives and 
other non-profit organizations financed in whole or in pan by loans made pursuant to the 
Rural Electrification Act of 1936 ... (43 USC 485h(c)) 

Western has historically marketed as much as 12 .3 billion kilowatt hours of energy from 
the Missouri River mainstem dams. The energy was marketed to the following entities, of 
which none of the municipalities or other customers were Indian tribes, Indian reservations or 
Indian municipalities. 

Entity Billion kwh Percent 

211 Municipalities 3.9 32 
Rural Electric Cooperatives 5.3 43 
Public Utilities 1.3 11 
Private Utilities and Other 

Customers ..1....8 ..14 
12.3 100 

The Indian tribes, including the Oglala Sioux Tribe, were not able to compete for the 
federal power produced by MRB-PS when the 211 municipalities , utilities and other customers 
received their initial allocations of this valuable resource. As the Oglala Sioux Tribe became 
aware of the significant economic value of hydropower produced by MRB-PS, it was 
discouraged from seeking any allocation of Western power on the basis that (1) the Tribe is 
recognized as a preference entity but (2) the Tribe is not recognized as a utility . 
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Utility status is defined and applied as follows by Western: 

... The priTTiilry consideration of 'utility status' is that an entity must control and operate 
its own distribution system. Since Western has not taken action on the proposed 
allocation criteria, and the interim Navajo Surplus will be sold under the provisions of 
Section Ill. B. 3 of the Interim Plan, this factor will only be considered if a conflict arises 
over contracting with a utility or a non-utility. Western will FJTSt contract with the entity 
considered to have 'utility status' .... (59 FR 8264, Withdrawal of Proposed Allocation 
Criteria, Allocations, and Rates for Interim Power from Navajo Generating Station, 
Western Area Power Administration). (Emphasis supplied.) 

The Federal Courts have addressed the broad powers of the executive branch in allocating 
electricity. In the City of Santa Clara v. Andrus (572 F.2d 666), the U.S. 9th Circuit Court of 
Appeal addressed the executive discretion of the Secretary: 

.. . The preference clause requires only that public entities be given a preference over 
private entities in the Tnilrketing of power generated by federal reclaTTiiltion projects .. . it 
does not require that all preference customers be treated equally or that all potential 
preference customers receive an allotment ... Where, as here, one preference entity 
challenges the Secretary's decision to discriminate against it in favor of other preference 
entities, the reclamation laws provide no law to apply to the dispute. If he so chooses, 
the Secretary can market all available ... power to a single public entity without running 
afoul of the preference clause. 

Certainly the 9th Circuit did not prohibit the Secretary of the Interior or his successor 
(Secretary of Energy) from allocating power to a non-utility, preference customer. The 9th 
Circuit simply found that the Secretary [of Interior] had broad powers in the interpretation of 
the preference clause. 

The Oglala Sioux Tribe and other tribes of the Missouri River Basin do not have utility 
status over large areas of the reservation. The Oglala Sioux Tribe owns distribution facilities 
within Pine Ridge Village, the largest community on the Reservation. The distribution system 
is administered pursuant to an operation and maintenance agreement with Nebraska Public Power 
District. 

Outside the community of Pine Ridge Village, the Oglala Sioux Tribe has preference but 
not utility status. As many as 15,000 residents are served by rural electrical cooperatives of the 
reservation, including West Central REC , West River REC, Black Hills REC, and, most 
notably , Lacreek REC. The latter serves approximately 90% of the geographical area of the 
Reservation. Our circumstances are typical of other Missouri River Basin Tribes. Without 
Congressional direction to the Secretary of Energy and the Administrator of the Western Area 
Power Administration, it is clear from the foregoing that utility status will remain a major 
constraint in the allocation of Western power directly to the Tribes. 

The Oglala Sioux Tribe is addressing the need for utility status throughout the Western 
two thirds of the Pine Ridge Indian Reservation. The Board of the Lacreek REC has agreed to 
receive a proposal from the Tribe to separate the REC into two parts, a western and an eastern 
part. Future decision and voting by Lacreek REC membership will hinge to some degree on the 
effect on rates of dividing the REC. Other tribes are also considering formation of new REC's 
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from larger, established REC's; but Boards of Directors will be reticent to cooperate as Lacreek 
has cooperated. Tribes are forced to form new REC's because Western currently requires utility 
status. Additionally, tribes seek greater employment opportunities and greater participation in 
REC management and decision - making. Reservation REC's are presently operated and 
controlled by non-tribal staff and board members. 

It is respectfully submitted that Western can allocate power to the Oglala Sioux and other 
tribes of the Missouri River Basin irrespective of utility status. This can be accomplished by 
energy credits. Western staff have defined energy credits as a calculation, rather than a 
measurement of Western power delivered to end users. The energy credit concept was 
conceived to address the difficulty created by the deliver of Western power to numerous 
locations with few, if any, demand meters to actually measure power used and the time of use. 
Western staff agree that reasonable calculations can be made of demand, provided Western, the 
local rural electrical cooperative (or other utility) and the Western customer (Oglala Sioux or 
other Missouri River Basin tribes) agree on the demand calculation. 

Discussion of energy credits was related to the delivery of Western energy to 
approximately 250 individual households on the Pine Ridge Indian Reservation to account for 
power used by domestic wells . The concept of energy credits used here , relates to the delivery 
of Western power to all households of members of the Oglala Sioux and other tribes throughout 
the Missouri River Basin reservations for all purposes, not limited to pumping from domestic 
wells . If the concept is valid in a limited application, the concept can be adapted to a broader 
application. Energy credits becomes the means by which Western can deliver federal power to 
the members of the Indian tribes throughout the Missouri River Basin without requiring utility 
status. 

Lengths have been taken in this discussion to provide an example of the mechanism for 
allocating Western power resources to non-utility, preference tribes throughout the Missouri 
River Basin. The Draft EIS recently prepared by Western does not address this mechanism. 
The Draft EIS is deficient because it does not address how allocations of power to new 
customers that are not utilities will be made. Nor does the Draft EIS address the future Western 
policy on the requirement for utility status. 

5. Need for Low-Cost Federal Power of the Oglala Sioux and Other Indian Tribes of 
the Missouri River Basin. 

The proposed federal action in the draft EIS addresses allocation of Western resources 
in ... an equitable manner consistent with Western's legal obligations and constraints ... . Western 
does not fully identify its legal obligations and constraints. It only refers to legislation requiring 
energy conservation by its customers. Nor does Western identify standards for the equitable 
manner in which power will be allocated. It is respectfully submitted that there can be no 
greater federal purpose and no more equitable allocation of Western power than on the basis of 
the ability to pay. The Indian tribes of the Missouri River Basin, particularly the Oglala Sioux 
Tribe, do not have the ability to pay the current high costs of electricity within their 
reservations. 

Tables 1 and 2 demonstrate that the RECs serving the Indian reservations have costs that 
are above median in South Dakota (Table 1) and near median or above in North Dakota 
(Table 2) . Exceptions are part of the Rosebud Indian Reservation served by Cherry Todd REC 
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in South Dakota and part of Fort Berthold Indian Reservation served by McKenzie REC in North 
Dakota. 

Costs of electricity range from 43.8 to 81.9 mils ($0.0438 to $0.0819) per kilowatt hour 
in South Dakota. With the exception of service by Cherry Todd REC on Rosebud, all costs on 
the South Dakota Indian reservations are 70 mils per kilowatt hour or above. Annual per capita 
income of Indians on the Indian reservations in 1990 ranged from $2,747 (Standing Rock) to 
$4,850 (Lower Brule). This compares with per capita income in the State of South Dakota 
(including low-income Sioux) of $10,661. 

In North Dakota, Fort Berthold and Fort Totten (with the exception of the area served 
by McKenzie REC) have electrical costs between 60 and 65 mils per kilowatt hour. Standing 
Rock has electrical costs of 72 mils per kilowatt hour from Mor-Gran-Sou REC. Annual per 
capita income levels on the Indian reservations in North Dakota (Indians only) range from 
$3 ,907 (Standing Rock) to $4 ,864 (Fort Berthold). The average annual per capita income in the 
State of North Dakota is $11 ,262, including in the average the low-income of the Indian 
population. 

Tables I and 2 underscore the fact that the tribes of the Missouri River Basin in the 
Dakotas generally pay above median costs and they cannot afford the high cost of electricity that 
they receive. The effect in South Dakota is shown in Table 3. Table 3 summarizes revenues 
and patronage capital (gross income from sale of electricity) derived from residential usage. 
Lacreek REC, which serves the Oglala Sioux Tribe on Pine Ridge and the western part of the 
Rosebud Indian Reservation, derives 92.2 mils per kilowatt hour ($0.0922 per kilowatt hour) 
from residential power use. Lacreek REC also has the least amount of residential electrical 
power use of the 32 REC's in South Dakota (634 kilowatt hours per consumer month) . Thus, 
it is clear that the high cost of power drives usage on the Indian reservations to low levels. 
Similarly, power used for residences within Moreau Grand REC on the Cheyenne River and 
Standing Rock reservations averages 686 kilowatt hours per month , second lowest of the 32 
REC's in South Dakota. Off the reservations , electrical use for residential purposes exceeds 
1,600 kilowatt hours per month in the instance of Codington Clark REC. 

The rural electrical cooperatives dispute the statistics presented here on the grounds that 
the statistics do not properly reflect conditions between RECs. The statistics, however, were 
derived from data published by the Rural Electrification Administration (REA) in 1992 (latest 
year of publication) and are intended to standardize information for comparison between REC's, 
states and regions. Despite some validity that the REC's may have in challenging the statistics 
because of differing conditions within the REC's , the overall conclusion is compelling. Namely, 
the costs of electricity on the Indian reservations are higher than off the reservations , the Indian 
people have the least capability to pay, and there is generally lower usage on the Indian 
reservations for residential purposes. While not documented , except by word of mouth, we 
know that many tribal members go without adequate heat in the cold of winter . 
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TABLI l 

COSTS OF ELECTRICITY - UU 
Sotmt DllOTA Rli:CS 

(lS / 67) (34-35)/67 

Tocal 

Operat-ing 

Dedui tion 

{3 4 / ,7) Rank 

UiO 

Per 

Cap ita 

----------------------------------------------------------------------------------------
Spink " "' ·' Lacreek PR/ Ro a " 46 . .. 

Union County 44 . 1 

Cam Wal 31 48 . 1 

Moreau Grand CR/ SR Ja 4.7 . 1 

Black Hille 1 3 43 . o 
Ree 29 46 . 9 

Char lee Mix Ya n ton 32 44 . 6 

Oahe )7 43.3 

Beadle )) 46 . l 

Weet: Central Lowe r Brule 42 46 . 1 

Tri - county Crow Creek 25 43 . 7 

McCook 28 45 . 6 

Clay Union 43.4 

Intercounty 23 45 . 0 

West River 11 43 . 2 
Fem )6 43 . 0 
H-D Electric 17 45 . 1 
Butte Elec tric 15 43 . 9 
Bon~Hornme - Yankton 2 7 43 . 9 

Dough.e 39 44 . s 
S ioux Valle y Empire 12 t l . 9 
Lake Region 20 43 . 6 

Cherry Todd Roeebud 41 43 .6 

Xingebury 30 43 .s 
Turner~Hutchinaon 19 4 4 . 2 

· Codington Clark 18 4 3 . 0 
Lincoln-Unio n •U . S 
Whet atone Valley 16 t3. 3 

Northern Electric 21 39.9 
Rosebud 26 22 . 3 

Grand 40 29.0 

State Of South Dakota .. ..... _ .......... ...... 

Notee : PR - Pine Ridge , Ogl ala Sioux 
CR - Cheyenne River, Cheyenne River Sioux 
Roe - Roaebud, Ro•ebud Sioux 
SR - Standing Reek , Standing Rock Sioux 
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35 . 0 81.9 

32 . 9 "19 . 3 $3 , 121 / 4 , 005 

)) ... " ... 
29 . 0 " .1 
JO . O 77 . 1 $ 4 , 0 77/2 . 747 

33.2 76 . 2 

28 . 4 75 . 4 

30.0 7 4 . 6 $2. 834 

30 .9 74 . 2 

27 . 7 73 . 8 1 0 

26 .7 72 . 8 ll $4 . 850 
28.9 72 . 6 12 $3 . 7 1 7 

27.0 72 . 6 ll 

28 . 7 72 .l 14 

26 . 3 71.2 1 5 

27 . 6 70 . 8 16 

2 5.7 68 . 7 1 7 

23. 6 68.7 18 

24 . 3 68 . 2 1 9 

24 . 2 68 . 1 20 

23 . 2 67 . 7 21 

23.5 67 . 5 22 

23.5 67 . 0 23 

22 . 9 66 . 5 2 4 $4. 0 05 
23 . o 66.4 25 

20.9 65 . 1 26 

21.3 64 . 3 2 7 

2 2. 7 64 . 2 28 

20 .1 63 . 4 29 

16 . 1 56.0 30 

21.6 43.9 31 

l4 .8 43 . 8 32 

............ ......... ..... ........................ ........ .... $10 . 661 
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TABLE l 

COSTS OP ELECTRICITY - 1992 
NORTH DAKOTA RECS 

Coat All 
of Other 

Power Coste 

Number (35/67) (34.- 3 5) / 61 

Total 1990 

Operating Per 

Deduijtion Capita 

IH / 6 7 ) Rank I nco~~~e 

----------------------------------------------------------------------------------
Slope H 45.8 31.3 77.1 

Mor-Gra n - Sou Standing Rock 25 27 . 9 7 2 .2 $3 , 90 7 

Jame a Vd ley " 47.0 24 , 4 

Tri Count y 13 44.1 26.7 70.8 

Capital 35 4.6.5 22 . 5 

McClean " 43 . 1 25 . 8 68 . 9 

XEM 27 2fLl 19 . 2 67.) 

Burke-Di v ide 3l 38.0 27 . 5 65 . 5 

We at Plaine " SO . l IS . 0 65 . 3 

Sheyenne Valley Fort Tott e n 30 36 . 7 2 7 . 9 64 . 6 1 0 $3, 9 ) ) 

Will Lama Fo rt Berthold " 36 . 2 27 . 3 63.5 11 $4 , 864 

Baker Electric Fort Totten 4 0 . 7 22 , 4. 63.1 12 $3.933 

.Sottineau 22 4l.l 19 . 3 62.4 ll 

01 i ver-Mercer 32 49.0 ll . 3 60.2 H 

Cavalier " 38.3 21 . 0 59.2 lS 

McKen zie Fo rt. Berthold 29 "0 . 2 18 . 1 sa . J l6 $'\ , 8 64 

R s. R. 21 42.1 15 . 4 57.7 

Verendrye l7 ll . J 49 . 6 

Nodak 1> 31.4 12.0 .. s ,. 
Caee Coun t y ll 15 . 4 46.1 2 0 

State Of North Dakota $11 , 262 
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TABLE 3 

UWNU'i:S BY CLASS OP CONSUMER • U92 
SOUTH DAXOTA 

KWH Per 

Cone Mon 

REA Rea ide 

Rev/Pat 

m/kwh 

______ __ J!i£ ________ _._._,~nl'i.\.oJI. -.I'.li'*V---lU/.>Jl--.llfll.'<.--lULUL_.J<.fll.'<._ 

La c r eek PR/Roe 35 ,,. l2 92 .2 

Clay Union 1, 006 22 91.9 

Black Hil h ll 835 27 91.2 

Moreau Gritnd CR/ SR " ... 31 89 . 2 

We a t River 11 741 29 87 . 2 

Cam Wal 31 1. 000 23 85 - ' 
Charlee Mix Yankcon 3 2 1.124 

Union County 1 . 198 14 8l . 2 

Butte Electric 1 5 . ., 25 81.9 

Spink ,. 1 ,116 1& 81.2 10 

We at Central Lower Brule 42 ,., ,. 79 . 5 11 

Intercounty 23 1,247 11 79.5 1 2 ... 29 1.203 ll 13 

Tri •County Crow Creek 2S 1.138 " 7 8 . 6 14 

Hc:Cook ,. 1. 2 5 7 15 

Bon ~ Holllll'le - Yankton 27 1,256 10 " Sioux Valley Empire 12 1. 149 15 76.2 17 ... " 1 ,102 19 74.4 18 

Lincoln-union l. 345 • 7 4 . 4 

Cherry Todd Rosebud 4l 893 " 74.0 

Lake Region 20 1.068 20 7l . S 21 

Dougla s ,. 1,52 3 7) . 4 22 

Oa he )1 .,. ,. 72 . 8 23 
Codington Cl ark 18 1.6l7 70 . 7 

Kingllbury 30 1,590 10 . 6 2S 
H-0 Electric 17 1 , 1 06 70 . 4 " Beadle 3J 1.221 12 70 . ) 21 

Turner-Hutchinson 19 1,47' 70 . 3 28 

Whecacone Vall•y 16 1 . 383 61 . 0 

Grand •o 115 30 fiS . S 

Northern Electric 2 1 1.334 61 . 7 31 

Rosebud " 1 , 0,0 21 32 

Nocea: 
PR - Pine Ridge, Oglala Sioux 
CR - Cheyenne Ri ver, Che yenne Ri ver Sioux 
SR Standing Roc:k , Standi ng Rock Sicux 
Ro• Ro sebud, Ro sebud S ioux 

12 



208 

There has not been adequate time in the preparation of this statement to cover all Indian 
tribes that belong to the Mni Sose Coalition or reside within the Missouri River Basin. Given 
time, similar statistics can be developed for Montana, Wyoming, Nebraska, Iowa and Kansas. 
The Coalition is prepared to develop this information for the Committee. 

No greater federal purpose can be served in the allocation of Western power than to 
develop criteria to meet the economic needs of the Indian tribes in the Missouri River Basin. 
There are other reasons for allocating Western Area Power to the Indian tribes of the basin as 
presented in the sections of this statement that follow, but the need for electrical power at an 
affordable rate to the tribal membership has considerable force. 

The Oglala Sioux Tribe and Mni Sose Coalition are prepared to respond to any objections 
by the REC's to increased rates caused by an allocation of not less than 25 % of the Western 
power resources to the Indian tribes of the Missouri River Basin. The Draft EIS of Western 
shows that 10% withdrawal of Western power from existing customers would raise their rates 
by $21,798,000. The Oglala Sioux Tribe and the Coalition can demonstrate that purchases 
(from all suppliers) by the rural electrical cooperatives that are customers of Western total in 
excess of $1.3 billion annually . On the average, purchases from Western account for 15-20% 
of purchases from all suppliers. An increase of $21,798,000 in costs represents approximately 
1.6 % of the total costs of power. Because the cost of power is only part of the rate paid by the 
consumer, the effect of an increase on consumers will be far less than a 1.6 % increase in rates . 
Western's analysis of 10% withdrawal from existing customers suggests that 25 % withdrawal 
would raise costs of those customers by 4 % for power. If operation and maintenance accounts 
for half of the costs, consumers would experience a 2 % increase in rates of existing customers. 

6. Need to Allocate Missouri River Hydropower to Tribes Until Water Supply and 
Quality of Indian Streams and Aquifers are Restored. 

Throughout the Missouri River Basin there are countless examples of encroachment upon 
the prior and superior Indian Winters doctrine rights to the use of water . Some of these 
activities occurred prior to the 1944 Flood Control Act which developed the Missouri River 
mainstem system of dams, and part of the encroachment occurred after . The Bureau of 
Reclamation was one of the principle proponents of water resource development that encroached 
upon the streams of the tribes where Winters doctrine water rights were ignored. It is 
respectfully submitted that where water supply and water quality have been diminished to the 
point that the tribes cannot practically use their reserved water rights , there is a need for 
restoration of the stream flows and aquifers (both quantity and quality) in order for the tribes to 
exercise their Winters doctrine rights . 

Until such time as the United States can restore the streams and aquifers of the tribes 
(both quantity and quality) , replacement water is needed . The Pick-Sloan project is the physical 
mechanism that can replace the diminished water resources of the tribes from Blackfeet in the 
headwaters to Kickapoo in the lower basin. However , it is impractical to physically transport 
water from the Pick-Sloan project to many locations where tribal streams and aquifers have been 
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encroached upon and diminished. Therefore, it is only practical in those instances to permit the 
replacement water supply to be used by the United States in the capacity considered most 
beneficial to the region. The most beneficial operation of the Missouri River Basin Pick-Sloan 
plan is currently the.subject of the Master Control Manual review and update by the Corps of 
Engineers. To the extent, that the replacement water supplies are being used to generate 
hydropower, the tribes should receive the revenue or the power produced by the replacement 
water. In this section of the statement, a partial history of encroachment on Indian water 
supplies requiring replacement water (or equivalent power) from the Pick-Sloan project is 
presented. 

6.1 Before the 1994 Flood Control Act and Pick-Sloan Plan. 

Planning for major water development projects in the Missouri River basin was underway 
prior to and immediately following the establishment of the Reclamation Service (predecessor 
of the Bureau of Reclamation) in 1902. Early efforts were concentrated on the Milk and Saint 
Mary Rivers involving the Fort Belknap and Blackfeet Tribes, respectively. By 1905, 
concurrent with the prosecution of the Winters case on Fort Belknap, the Reclamation Service 
has devised a plan for the irrigation of the Milk River Valley. The plan was developed by 
engineer, Cyrus C. Babb, namesake of the community of Babb, Montana, located on the 
Blackfeet Indian Reservation. 

The Milk River Plan was intended to irrigate 250,000 acres , including 32,995 acres on 
the Fort Belknap Indian Reservation. The Reclamation Service, however , did not perceive the 
Tribe or its membership as the irrigators of land on Fort Belknap. As stated in the third annual 
report of the Reclamation Service: 

"During 1904, a canal has been surveyed from the South side of Milk River, heading 
about three miles southeast of Chinook. It continues eastward through the Fon Belknap 
Indian Reservation, and will be 57 miles long. It has a most excellent location, with very 
little sidehill construction and only a few flume crossings. The total area covered is 
48,000 acres, of which 15,000 acres are west of the Reservation and the balance on the 
Reservation itself. In order to make this latter area available the opening of a portion 
of the Indian Reservation would be necessary." (Third Annual Report of the 
Reclamation Service, pg. 301) (Emphasis supplied). 

The Winters decision in 1906 (followed by the U.S. Supreme Court decision in 1908) 
confirmed the reserved rights of the Fort Belknap Gros Ventre and Assinniboine Tribes. The 
decision enjoined Henry Winters and others from interfering with the flows of the Milk River 
that would otherwise diminish the 5,000 miners inches (125 cubic feet per second) needed for 
irrigation of approximately 10,000 acres on the Fort Belknap Indian Reservation. The project, 
undertaken by the Indians on Fort Belknap, had only been developed to a level of 10,000 acres, 
as distinguished from the 33,000 acres that had been identified by the Reclamation Service with 
the necessity that the area be open to white settlement. 
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The project on Fort Belknap, developed by the Tribes as of 1906, was never enlarged 
to encompass the 33,000 acres contemplated by the Reclamation Service. Rather, the Recla­
mation Service built a non-Indian project, both upstream and downstream from the Fort Belknap 
Indian Reservation, to such extent that all of the natural water supply of the Milk River was 
exhausted. There was no additional water supply to irrigate the additional lands on Fort 
Belknap, because the full water supply of the Milk River had been committed to non-Indian 
projects by the Reclamation Service. 

In the Ahtanum decision on the Yakima Indian Reservation in 1956, the 9th Circuit Court 
of Appeals applied the principles of the Winters decision and found that " ... the Indians were 
awarded the paramount right regardless of the quantity remaining for use of white settlers." The 
court further found that " ... if the amount awarded the United States for the benefit of the 
Indians in the Winters case equaled the entire flow of the Milk River, the decree would have been 
no different. " (Appendix A) 

As shown above, the Federal Circuit Court had an entirely different concept of the 
Winters doctrine than the Federal Reclamation Service. While in principle, the Fort Belknap 
Tribes were entitled to use all of Milk River, the Reclamation Service committed the entire flow 
of the Milk River to' non-Indian projects, and the Fort Belknap Tribes were unable to develop 
to the level that Reclamation Service had originally contemplated when it proposed that the Fort 
Belknap Indian Reservation be opened to white settlement for purposes of irrigation reclamation. 

During these early years (circa 1905), Cyrus C. Babb, recognizing that the flow of the 
Milk River was inadequate to irrigate the full250,000 acres planned by the Reclamation Service, 
sought the waters of the St. Mary River to supplement the Milk River. The St. Mary River 
rises on the Blackfeet Indian Reservation and flows northward into Canada where it joins the 
Bow River to form the South Saskatchewan River. These streams flow into Hudson Bay. In 
1905 the Reclamation Service considered three options as follows: 

(1) Diversion of the St. Mary to the North Fork Milk River where it would be al­
lowed to run through Canada to the Lower Milk River Valley. 

(2) Utilize the waters on the eastern section of the Blackfeet Indian Reservation and 
on lands immediately east of the Reservation. 

(3) Convey the St. Mary water across both the North and South Forks of the Milk 
River to Cutbank drainage allowing it to flow down Marias River 100 miles or 
more to the Big Sandy area between the Missouri and Milk Rivers. 

Cyrus Babb found that the most feasible project was the first: diversion of the St. Mary 
River to the North Fork Milk River for use in the Lower Milk River Valley. Babb, however, 
also found that the second plan could be carried out with feasibility. He found that the eastern 
part of the Blackfeet Indian Reservation and the country immediately east of it was well adapted 
to irrigation. He identified a level tract of good soil comprising 100,000 acres with no available 
water supply immediately near it that could be served from the St. Mary River. 
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Two points need ·to be made with regard to this early planning of the Reclamation 
Service. First, when the Winters case was being prosecuted and following all decisions in the 
Winters case, the Reclamation Service was committing all of the waters of the Milk River, 
except those awarded to Fort Belknap in Winters, to non-Indian reclamation projects. The 
Reclamation Service was likewise committing all of the Blackfeet Winters waters of the St. Mary 
River to purposes outside the Blackfeet Indian Reservation, namely a supplemental supply in the 
Milk River Valley for non-Indians. Second, the United States entered into the International 
Boundary Waters Treaty with Canada for the specific purpose of dividing the waters of the Milk 
and St. Mary Rivers equally between the two countries. This Treaty was adopted in 1909. No 
mention or resolution of the Blackfeet and Fort Belknap Winters doctrine rights in the St. Mary 
and Milk Rivers was addressed in the Treaty with Canada. Nor were encroachment on the 
reserved rights of the Peigan and Blood Tribes in Canada addressed . Each of these Tribes had 
treaties with their respective governments that dated from 185 I through 1877. The Indian 
treaties were ignored. 

The effect of the 1909 Boundary Waters Treaty and the development of the Milk and St. 
Mary Rivers by the Reclamation Service was to limit the development of water by the Blackfeet 
and Fort Belknap Tribes. On Fort Belknap , the Tribes were limited to 10,000 acres, the first 
stage of their larger project which was the subject of the Winters case. Reclamation abandoned 
all irrigation on the Blackfeet Indian Reservation from the St. Mary's River and diverted the 
stream to the non-Indian Federal Reclamation Project in the Milk River Valley. 

The Winters doctrine on the one hand provided that the Blackfeet had rights to irrigate 
its portion of the 100,000 acres identified by Cyrus Babb as irrigable from the St. Mary's River, 
and the Fort Belknap Tribes had a right to irrigate as many as 33,000 acres below the canal 
crossing the Fort Belknap Indian Reservation with heading to the east of Chinook, Montana. 
On the other hand, the Reclamation Service prohibited the development of those acres by 
committing all of the available water supplies to non-Indian projects. As a practical matter, the 
Blackfeet and Fort Belknap tribes in 1994 are being forced to negotiate with the State of 
Montana for the reason it is highly improbable that an adjudication process in the State of 
Montana would cause the discontinuation of water diversion by non-Indians in the Milk River 
Valley to permit Blackfeet or Fort Belknap to exercise their rights, which were diverted away 
from them by the Reclamation Service (circa 1905), despite findings by the Reclamation Service 
at the time that the use of water on the Indian lands was feasible . 

The aggressiveness of the Reclamation Service to develop projects for non-Indians that 
relied on Indian reserved water was not limited to the Milk and St. Mary Rivers . Prior to the 
1944 Flood Control Act,. the Belle Fourche Project in the headwaters of the Cheyenne River 
above the Pine Ridge and Cheyenne River Indian Reservations was well advanced. 

By 1940, there were 462,500 acres irrigated in the Bighorn Basin of Montana and 
Wyoming, relying substantially on Winters doctrine water rights of the Arapaho, Shoshone, and 
Crow Tribes. The Shoshone Project, one of the oldest developments of the Bureau of 
Reclamation, provided water to the Garland Division in 1908. The Riverton project was begun 
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in 1920 by the Bdreau of Reclamation. By 1940, it irrigated approximately 35,000 acres. Bull 
Lake and Pilot Butte Reservoirs provided storage capacity of 182,000 acre feet. A total of about 
ll7,000 acres were irrigated in 1940 in the central Bighorn Basin. By 1940, four divisions of 
the Shoshone Project, including a reservoir, had been developed to irrigate 58,900 acres. 

By 1940, the dependable water supply of the Tongue River below Tongue River Reser­
voir in Montana had been fully developed primarily for non-Indian irrigation without consider­
ation of the rights of the Northern Cheyenne. 

6.2 After 1994 Flood Control Act and Pick-Sloan Plan 

As previously described, the water supplies needed to fulfill the Winters doctrine rights 
of the Blackfeet, Fort Belknap, Wind River, Crow, Arapaho, Shoshone, and Northern Cheyenne 
Tribes had been largely committed to the Milk River, Bighorn, and Tongue River projects. 
Similarly, Big Sandy, Boxelder, and Beaver Creeks of the Rocky Boys Indian Reservation , 
which discharge to the Milk River, were relied upon as tributary inflow to the Milk River 
Federal Reclamation Project. 

Irrigation projects were developed before 1944 on the Indian reservations in Montana, 
inCluding Blackfeet, Rocky Boys, Fort Peck, Crow, and Wind River. However, much of the 
land and irrigation (from 80-90%) was non-Indian on lands within the reservations. The 
exception was Fort Belknap where the Tribes developed the irrigation project that required 
injunction against Hemy Winters and others on the Milk River system. Here the land was 
owned predominantly by Tribal members. 

In North and South Dakota there was a considerable taking of Indian land for building 
the mainstem dams of the Pick-Sloan Plan. All of the mainstem reservoirs in North and South 
Dakota: Lake Sakakawea, Lake Oahe, Lake Sharpe, Lake Francis Case, and Lewis and Clark 
Lake, are bordered, in part, by Indian reservations. The affected reservations from upstream 
to downstream include Fort Berthold, Standing Rock, Cheyenne River, Lower Brule, Crow 
Creek, Yankton, and Santee. 2 

Irrigation development and participation in the electrical generation by the Tribes from 
the Pick-Sloan project was promised but never realized. The Bureau of Indian Affairs examined 
the Pick-Sloan Plan in April 1944 and corresponded with the commissioner of the Bureau of 
Reclamation as follows: 

2 
An 1868 Treaty had established the east bank of the Missouri River as the eastern boundary of the Great Sioux Reservation. The 

division of the Great Sioux Re.servation into nine smaller parts by an 1889 act of Congress, including the above named reservations, was a pre­
requisite to statehood by South Dakota. The Great Sioux Reservation had previously occupied all of present-day South Dakota west of cast high 
Bank of the Missouri River. When gold was found in the Black Hills in the 1870's, the United States lost interest in preservin&: the permanency 
of the Great Sioux Reservation promised by the Treaty of 1868: 

• ... th~ Unit~d Slates agrus that th~ foll<JINing Dism·cz of Counrry ... shaU bt ... sti apan for th~ absolute and undisrurbtd use and 
occupation of lh~ lndiaru hutin Mmed. ... • (1868 Treaty , Kappler, 1904, pg. 998). 
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• . . . In so far as the Indian irrigation and power interests are concerned, the report seems 
to give them adequate consideration. • (April 26, 1944 letter from William Zimmerman 
to Harry W. Bashore) . 

The Summary Forward of the Pick-Sloan Plan provided that all planning would be 
coordinated, and such planning necessarily required consideration of the Tribes' prior and 
paramount rights to the use of water and the need for pumping and preference power: 

• Present and future plans of State agencies and various Government agencies such as the 
Indian Service, the Fish and Wildlife Service, the National Park Service, and the Bureau 
of Reclamation, as well as the War Department, the Department of Agriculture, and the 
Federal Power Commission should be coordinated, in order to avoid the waste incident 
to conflicting plans and duplication of effort, and in order to gain the advantages of 
large-scale, coherent works and operations. " (Senate Document 191, pg. 18) . 

But no such coordination with respect to the Tribes was undertaken. Indian lands were 
taken for the construction of the dams and reservoirs needed for the Pick-Sloan Plan. The 9-foot 
navigation channel below Sioux City required taking of lands of the Omahas and Winnebagos . 

The Bureau of Reclamation and Corps of Engineers proceeded to develop non-Indian 
projects above the Indian reservations on the tributary streams. On the tributary streams there 
were plans for Indian development, none of which materialized for the reason that the Bureau 
of Reclamation implemented or participated in projects that fully monopolized the dependable 
water supplies of the tributary streams and physically foreclosed the opportunity for Indian 
developments that had been identified in the Pick-Sloan Plan, irrespective of the Tribes' prior 
and superior water rights. That the United States, acting through the Department of the Interior. 
was aware of the prior and superior rights of the Tribes is without question, and that they 
proceeded, nevertheless, to develop non-Indian projects is also without question. 

On the Standing Rock Indian Reservation, the Pick-Sloan Plan contemplated the devel­
opment of the Grand River: 

"Although 66,680 acres in the Grand River basin in South Dakota was found to be 
adapted to irrigation, full regulation of the water supply will permit development of only 
28,500 acres, which will be accomplished by creating the Shadehill Reservoir of a 
capacity of 134,000 acre-feet, and by serving 13,000 acres by a gravity canal diverting 
from the river at the reservoir. Return flow from land irrigated with water from this 
reservoir will be picked up in the Blue Horse Reservoir some 28 miles downstream, where 
a capacity of 50,000 acre-feet will be provided to serve 16,500 acres of land and 46 
smaller pumping units, ranging from 85-1,285 acres each. Much of the land belaw the 
Blue Horse Reservoir is within the Standing Rock Indian Reservation, and is owned by 
Indians, while practicaUy aU of the land above the Blue Horse Reservoir is in private 
white ownership." (Senate Document 191, pg. 76) . (Emphasis supplied). 

18 



214 

The Milk River pattern was followed with regard to Standing Rock. The Bureau of 
Reclamation developed the Shadehill irrigation project, but no Indian land was ever developed 
within the Standing Rock Indian Reservation. In connection with the Shadehill project, the 
Indian Service wrote as follows at the time of the implementation: 

• Under the authorities, the waters involved in the cases arising from inteiference with 
waters on, bounding, or flowing through Indian reservations are not open to 
appropriation by individuals to the detriment of the Indian wards of the United States who 
may require such for agricultural and domestic uses, even though there is no present 
great water use because of the failure of the trustee, the United States, to foster or permit 
irrigation on or for the Indian lands... The Indian lands on the Standing Rock 
Reservation, State of South Dakota, enjoy prior reserved rights for the use of the waters 
of the Grand River and its tributaries for {1) the lands in Tribal ownership and {2) 
allotted lands. This propeny right was retained by the provisions of the Treaty of April 
29, 1868 ... , subsequent acts of Congress and in proclamations of the President of the 
United States which further defined the area of the Standing Rock Sioux Tribe ... " (Walter 
J. Turnbull , February 10, 1949, U.S. Bureau of Indian Affairs , Billings , MD . 

Following the building at Shadehill , the U.S . Army Corps of Engineers built the 
Bowman-Haley project with a capacity of 93,000 acre-feet on the North Fork of the Grand River 
(1966). The project followed 60 years of investigation by the Bureau of Reclamation and Corps 
of Engineers and was intended to irrigate 2,200 to 8,000 non-Indian acres . This project further 
encroached upon the physical capability of the Standing Rock Sioux Tribe to develop irrigation 
within the Reservation , irrespective of the prior and superior water rights of the Tribe. Today 
the quantity and quality of the remaining water supply of the Grand River prohibits significant 
development by Standing Rock. Restoration of this stream is necessary if the Tribe is to 
exercise the full extent of its Grand River Winters doctrine water rights . 

The Pine Ridge Indian Reservation in the southwest corner of South Dakota relies upon 
the White and Cheyenne Rivers as sources of Winters doctrine rights to the use of water. The 
Whitney Irrigation project has dominated the flows of the White River since the 1920' s. The 
Bureau of Reclamation wrote as follows in 1968: 

"The Whitney Irrigation project, constructed in 1923 near Crawford, Nebraskil, has an 
off-stream reservoir which initially had a capacity of 10,960 acre-feet for irrigation of 
about I 0, 000 acres . . .. There are currently 37 direct-flow water rights on file for the White 
River in Nebraska, which total 115.1 cubic feet per second (c.fs .) for approximately 
8, 060 acres of land .. . . Stream flows of the White River have been over-appropriated for 
many years and are sufficient to satisfy water rights in Nebraska and South Dakota only 
during flood and high flow periods . ... • (U .S. Bureau of Reclamation, Missouri-Oahe 
projects office, 1968). 
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The Pick-Sloan Plan acknowledged the development of the non-Indian Whitney Irrigation 
project on the White River in Nebraska and proposed a plan that would restore a dependable 
supply of water for the Pine Ridge Indian Reservation, but that plan and subsequent plans 
proposed by the Bureau of Reclamation were never implemented. The Pick-Sloan Plan provided 
as follows : 

"White River rises in low hills of western Nebraska and fWws northeastward into South 
Dakota, to a confluence with the Missouri about 15 miles downstream from Chamberlain, 
S.Dak. All of the water resources of the White River arising in Nebraska have already 
been utilized by the Whitney Irrigation District, an area of some I 0, 000 acres, served by 
an inland reservoir of 15, 000 acre-foot capacity. A supply canal for this reservoir diverts 
a spring flow in the White River, which is markedly unifonn throughout the year. In 
South Dakota, the remaining watershed produces an exceedingly erratic run-off, with high 
discharges from summer rainstorms, which fall on the prairie area and on a large area 
of shale badlands, that produce quick and heavily silt-laden run-off. A reservoir of 
70,000 acre1oot capacity at the Rocky Ford site [Pine Ridge Indian Reservation} about 
25 miles upstream from the town of Interior, will furnish an adequate water supply for 
42,000 acres of small units, scattered from the reservoir site to the mauth of the river, 
all of which must be served by pumps. Power to operate the pumps will be imported into 
the basin. The available water supply will serve less than half of the area of land in the 
basin which is adapted to irrigation. • (Senate Document 191 , pg. 77). 

Thus, it was well known by the Bureau of Reclamation imd Corps of Engineers, as they 
developed the Pick-Sloan Plan, that the prior and superior water rights of the Oglala Sioux Tribe 
of the Pine Ridge Indian Reservation were adversely impacted by the Whitney Irrigation Project 
and that a physical solution, in part, was possible by building the Rocky Ford Dam and irrigat­
ing Indian lands within the Pine Ridge Indian Reservation. 

Subsequent investigations by the Bureau of Reclamation identified the Slim Butte 
Reservoir as an alternate storage site. Reclamation described that project as compatible with the 
present level of water resources development in Nebraska, immediately south of the boundary 
of the Pine Ridge Indian Reservation. As late as 1977. the Bureau of Reclamation acknowledged 
the prior and superior rights of the Oglala Sioux Tribe but proceeded nevertheless to assist the 
Whitney Irrigation Project with rehabilitation and upgrading of its facilities : 

"On September 13, 1973, the regional loan engineer and chief, water and land of the 
Missouri-Oahe project office, met with members of the District, board members, and 
District 's Attorney to discuss the potential project. Representatives of the Fish & Wildlife 
Service, Soil Conservation Service, and Nebraska Department of Water Resources 
participated in the meeting. Based on discussions with the Bureau, the District 
subsequently requested the Bureau for an opinion on the water rights of the Whitney 
Irrigation District, particularly with respect to the downstream Indian reservation. 
(Bureau of Reclamation, 1977). 

20 



216 

"Please be advised that we have examined the report [of Whitney Irrigation District] and 
believe it to be legally sufficient. The sponsor is an irrigation district organized, 
qualified, and under State law to, among other things, enter into contracts with the 
United StateS, acquire lands and interest in lands and hold water rights. • (Bureau of 
Reclamation, 1977). 

The Governor of Nebraska, on January 10, 1977, confirmed that the State of Nebraska 
recognized the water rights of the Whitney Irrigation District but remained silent on resolution 
of the conflict with Oglala Sioux water rights: 

"The application for a Small Reclamation Project Loan submitted by the Whitney 
Irrigation District appears to be financially feasible . In addition, water rights claimed 
by the applicant are adequate and valid. Therefore, I would recommend that the loan 
application of the Whitney Irrigation District be forwarded to the Secretary of the Interior 
for consideration. " (Exxon 1977). 

It is clear from the foregoing that the United States knew that the Whitney Irrigation 
Project dominated the dependable water supplies of the White River, and that additional storage 
facilities were needed {due to the Whitney Irrigation Project) on the Pine Ridge Indian 
Reservation to accomplish irrigation using the prior and superior water rights of the Oglala Sioux 
Tribe. Notwithstanding, the United States did not proceed to resolve the water rights conflict 
between the inferior claimants of the Whitney Irrigation District and the Oglala Sioux Tribe. 
Reclamation assisted the District as recently as 1977 in rehabilitation of its project. Both the 
Oglala Sioux and Rosebud Sioux Tribes are adversely affected by the Whitney Irrigation Project 
and the actions and inactions by the United States respecting the White River. 

Plans for the future development of the Cheyenne River in the Pick-Sloan Plan were as 
follows: 

• ... Cheyenne River is the largest tributary of the Missouri in South Dakota .. .. One other 
reclamation project has been authorized, namely the Angostura project in the southwest 
pan of the Cheyenne River watershed, whereby the construction of Angostura Reservoir 
with a capacity of I60, 000 acre-feet water can be supplied by gravity to a I6, 000 acre 
project in the vicinity of Hot Springs, S. Dak., and to 25,300 acres in 49 scattered 
pumping units along the lower reaches of the River .. . • (Senate Document 191 , pg. 76). 

The Cheyenne River is the source of Winters doctrine rights to the use of water of the 
Oglala Sioux of the Pine Ridge Indian Reservation and the Cheyenne River Sioux of the 
Cheyenne River Indian Reservation. Despite the potential announced in the Pick-Sloan Plan for 
development of part of the project on the Pine Ridge and Cheyenne River reservations, the 
Angostura project was constructed by the Pick-Sloan Plan, exclusively on non-Indian Lands, 
upstream from both the Pine Ridge and Cheyenne River reservations. 
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For the past 90 years, there has been a consistent pattern of developing Bureau of 
Reclamation projects in the Missouri River basin that rely upon Indian land and water. The 
physical supplies available to the Tribes (both quantity and quality) have been diminished to the 
point that they are unusable by the Tribes. The Secretaries of the Departments of Interior and 
Army were constantly aware of the prior and superior rights of the Tribes but, in conjunction 
with state water resource agencies, assisted in development of water projects with inferior water 
rights . 

7.0 Unused Winters Doctrine Rights of the Missouri Basin Tribes Generate Hydropower 
Marketed by Western: Tribal Contribution to National Economy 

In addition to the streams mentioned in the previous section where replacement waters 
are needed until quantity and quality can be restored there are other streams and aquifers with 
adequate quantity and quality for Indian development, but funds have never been available for 
such development. On these streams there is a federal and state effort to diminish our Winters 
doctrine reserved rights by adjudication in state courts or negotiated settlement. Both processes 
degrade Indian property and the spirit of our people. (Sections A.2 , A.3 and A.4) . 

There is opportunity for Congress to develop a solution that would permit the Tribes to 
protect our Winters doctrine rights while permitting our participation in Western power 
resources . The following are conceptual elements of a solution: 

• Enact legislation directing a part of the benefits of Missouri River Pick-Sloan 
(hydropower, navigation, environmental enhancement, endangered species 
protection) to the Indian tribes on an annual basis in proportion to Winters 
doctrine rights determined by the Tribes. 

• To the extent a tribe develops water supplies in the future, reduce the tribe 's 
annual benefits derived from Pick-Sloan by the amount of water used in relation 
to the amount claimed. 

• Prohibit the states from reserving' future quantltles of water that, when 
developed, would further reduce the quantities of water available in the streams 
and aquifers of the Missouri River Basin Indian reservations. 

Our water rights are being destroyed by state court adjudication and forced negotiation 
under the threat of state court adjudication. State court adjudications are the most barbaric acts 
committed against the Indian tribes during the 20th century, and negotiations under the threat 
of adjudication are a disgrace to the nation. Future generations will harshly judge the techniques 
used today to destroy Indian water rights . 

3
Statcs, such as Montana, seek to extingu ish Indian reserv~d water rights and create a new doctrine of state reserved water rights. 
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These techniques include criteria developed by the United States Departments of Justice 
and Interior that place unworkable barriers on the tribes in state-court, McCarran Amendment 
adjudications. Cyrus Babb and other Reclamation engineers throughout the history of Missouri 
River basin development were never faced with the burdens of proof imposed by criteria 
developed by the Departments of Justice and Interior and used in state adjudication proceedings, 
such as the Wind River case in Wyoming. Because Indian water rights cannot survive decisions 
such as those resulting from the Wind River case in Wyoming, the tribes are compelled to seek 
some other course. In the Missouri River Basin we must turn to Congress and the Pick-Sloan 
Project for a solution. 

It is possible to distinguish between the water supplies stored and released from the 
reservoirs of Missouri River Basin Pick-Sloan that are required to ful fill the Winters doctrine 
claims of the tribes and the remaining water supplies that are stored and released. The waters 
of the Missouri River needed to fulfill the claims of the Missouri River Basin tribes are the 
subject of the foregoing analysis . 

The Corps of Engineers in its Master Manual Review and Update presents average annual 
NED (National Economic Development) benefits for the 93-year simulation (1898 through 1990) 
for the current Master Control Manual as follows: 

Flood Control 
Hydropower 
Water Supply 
Recreation 
Navigation 

TOTAL ANNUAL 

$0.041 Billion 
.655 Billion 
.546 Billion 
.048 Billion 
.016 Billion 

$1.277 Billion 

Of the detailed analysis of seven alternatives for future operation of the Missouri River, 
the best of the seven would increase average annual NED (National Economic Development) 
benefits to $1.284 billion. 

Clearly, hydropower has the greatest contribution to the economic value of the Missouri 
River basin system. The reduced cost of construction, operation and maintenance of facilities 
to supply municipal, rural and industrial water (defined by the Corps as the Water Supply 
benefit) is the next largest contribution to benefits. Navigation benefits are the least of the 
principle purposes of the project. 

The Coalition seeks to distinguish between the NED benefits produced by Indian water 
rights and those produced by remaining waters . We assert that activities by the United States 
have prevented the Tribes from exercising their Winters doctrine reserved water rights on the 
mainstem and tributaries to the Missouri River. If non-Indians are to continue dominating the 
water supplies of the Missouri River and tributaries, irrespective of the prior and paramount 
rights of the Indian tribes , the only solution for the Tribes is a phys ical solution involving that 
portion of the NED benefits that are generated with the Tribes' unused water rights. 
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The principle of Indian participation briefly stated above has been addressed by the 
Federal Power Commission, predecessor of FERC, in assessing the value of renting Indian 
property utilized by a private utility in the production of hydropower. There is no attempt here 
to address the law oit this matter. It is important, however, to address relative contributions of 
property of respective owners in the production of a marketable commodity and the share that 
the owners should have in the income or other benefit derived from the contribution of property, 
in this case water rights of the tribes that have been denied use. The Federal Power Commis­
sion and the 9th Circuit Court of Appeals used the following rationale: 

The Commission fixed the readjusted annual rental charges to be paid by the company 
to the Tribes . . . the basic criteria are those of. .. the /930 license, which calls for: 

" . .. Reasonable charges fixed ... upon the commercial value of the Tribal lands 
involved, for the most profitable purpose for which suitable, including power 
development. • 

Thus, it was the task of the Commission, and this is not disputed, to detennine the 
commercial value of the lands to the company for the most profitable purpose for which 
the lands are suitable. And there is no dispute that the most profitable purpose to which 
the Tribal lands could be devoted was the development of power. (Montana Power 
Company v. Federal Power Commission, 459 FED 2nd 863, 1972 at pg. 869). 

In the case of the Missouri River basin, the property used by the United States, in part, 
to operate Pick-Sloan is the Winters doctrine rights to the use of water of the Tribes. Our rights 
are undeveloped by us for the reasons previously stated: commitment of water to non-Indians, 
commitment of water to Pick-Sloan and absence of financing for Indian projects. Because our 
rights have not been taken, however, they are currently utilized in the creation of National 
Economic Development Benefits by the United States and others. The United States is the 
owner of facilities that produce Pick-Sloan benefits; and the United States and the Tribes 
contribute property, namely water, for the production of those benefits. The 9th Circuit Court 
of Appeals arrived at a rule for sharing between the Tribes and the private utility in the Federal 
Power Commission case presented above: 

"The Commission then proceeded to arrive at the sharing fonnula . . . in two steps. First, 
the Commission divided the units of production on the basis of 50% for development and 
50% for ownership. Then the Commission again divided the ownership shares so that the 
water power generated refracted the land interest. " (459 FED 2nd, 863, 1972 at pg. 
876). 

There is an established rationale for the United States and the Tribes to share in the 
benefits of the Missouri River Basin Pick-Sloan Plan program. If the United States were to 
receive 50% of the benefits for its ownership and development of the facilities and the Tribes 
were to receive a refracted interest in the remaining 50% of the benefits for the ownership of 
part of the water supply, (for example, 30% of the water supply) then the United States 
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(according to the rationale presented above) should provide 15% (30% of 50%) of the NED 
benefits annually to be divided among the Tribes in proponion to their contribution of water. 

The foregoing is illustrative and by way of example only. The point being made is that 
it is possible to distinguish between the contributions by the Tribes to the production of NED 
benefits and the contribution by the United States. Contributions of propeny rights are not 
limited to water. Tribes on the mainstem of the Missouri River have contributed more than 
water supply. The contribution of land by some of the Tribes in the development of the main­
stem reservoirs and the navigation channel is reviewed in Section 8. 

The United States has chosen to sell the electricity produced by the mainstem dams at 
the cost of producing the electricity. However , the value of the power is substantially greater 
than its sale price. Moreover, the United States has chosen not to assess charges for navigation 
that reflect the savings by owners of commodities that chose lower cost barge transport over rail 
or other means of transportation. The United States does not charge for the use of the dams and 
releases from storage, even though the cost of diversion by the end user is less than would be 
incurred otherwise because the storage facilities reduce the pumping lift and the length of intake 
required among other things . Even though the United States receives less in cash receipts than 
the full value of the output of Missouri River Pick-Sloan, the United States nevertheless receives 
sufficient revenues to repay the costs of the dams, the hydropower facilities , and the electrical 
transmission lines that convey federal power to the customers of the Western Area Power 
Administration. Electricity is the principle Pick-Sloan product for the solution presented here 
just as it is currently used to repay other project costs. 

The United States has a duty of a trustee to perform for American Indians. The fiduciary 
relationship resembles a guardianship or a trust responsibility . In principle, responsibilities of 
the United States have been expressed as follows: 

"The United States Government acts as a legal trustee for the land and water rights of 
the American Indians and has a legal obligation to advance the interests of the 
beneficiaries of the trust without reservation and with the highest degree of diligence and 
skill. • (Former President Nixon, July 8, 1970, H.R. Doc. No. 91 -363, 91st Congress, 
Second Session (1970}, as quoted in Reid Peyton Chambers, Judicial Enforcement of the 
Federal Trust Responsibilities to Indians , Stanford Law Review, Volume 27, p. 1215, 
May 1975). 

The trust responsibility can be tested in the U.S. Court of Claims to determine the 
amount of damages stemming from the actions of the United States: 

"The Coun of claims shall have jurisdiction to render judgment upon any claim against 
the United States founded either upon the Constitution, or any Act of Congress, or any 
regulation of an executive depanment, or upon any express or implied contract with the 
United States, or for liquidated or unliquidated damages in cases not . .. in ton. • (Tucker 
Act as quoted in 463 US 206, 1982, United States v. Mitchell II, P. 212). 
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Declaratory and injunctive relief are also available: 

"A more expansive reading of the trust relationship, however, would suggest that the 
preservation of the trust corpus in a particular forum --- land and natural resources, 
instead of money-- is itself a critical value. • (Chambers, 1975 p. 1236). 

The nature of the United Sates responsibilities for management of forest and other 
resources on Indian Reservations has been addressed by the U.S. Supreme Court: 

"Referring to the relationship between Indians and the Government as 'sacred trust', 
Representative Howard stated that 'the failure of the governmental guardian to conserve 
the Indians' land and assets and the consequent loss of income or earning power, has 
been the principle cause of the present plight of the average Indian •. (78 Cong. Rec., 
at 11726, as quoted in 463 US 206). 

A federal responsibility exists to protect forest resources addressed in Mitchell II and to 
protect Winters doctrine water rights addressed in the Ahtanum decision . 

Scholars on the subject further address the responsibilities of the United States with 
regard to the Winters doctrine water rights of the Indian Tribes: 

"The underlying premise of the Winters doctrine is the government 's promise implicit in 
the establishment of reservations, to make them livable and to enable Indians to become 
self-sustaining. Yet most Indian m·bes are not utilizing their full legal entitlement of 
reserved water rights. Only a small portion of the irrigable lands belonging to Indians 
or Indian tribes is being cultivated or is included within irrigation projects. For political 
and institutional reasons, the United States has failed to secure, protect and develop 
adequate water supplies for many Indian tribes ... 

One reason for the government's failure to assert, protect and develop Indian water rights 
can be traced to its conflicts of interest. The United States Congress and the Interior and 
Justice Departments have responsibility to advance, at the same time, the national interest 
in land and water use as well as the interest of Indians for whom the government acts as 
trustee... Even if direct governmental conflicts are not involved, the political problems 
associated with enforcement of Indian water rights have often inteifered with the 
governments peiformance of its trust obligations. 

The legal right to water does not automatically bring with it the capital investment 
necessary to realize its economic benefits. Irrigation systems and other water resource 
projects often require substantial investments, and the Congress has tended to give a 
higher priority to projects that benefit non-Indians. Consequently, most Indian tribes 
have not been able to utilize their full entitlements of water. • (Felix S. Cohen's 
Handbook of Federal Indian Law, 1982, Edition, pp. 596 et seq) . 
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In Public Law 102-575 , Congress established the duty of the United States to protect the 
water resources of the Indian tribes . 

The concept presented here, subject to acceptability by each of the tribes and subject to 
details not presented here , formulate the basis for an equitable, as distinguished from the present 
uncivilized process, for protection of Winters doctrine claims of the Missouri River Basin tribes . 
There is a compelling need for the Western Area Power Administration to reserve part of the 
federal power produced by Missouri River Basin Pick-Sloan to address this concept. The 
Coalition is prepared to offer more specific recommendations on means for Western to address 
this issue. 

8.0 AU Costs of Pick-Sloan Are Not Covered by .Western 's Power Revenues 

The following were the lands taken to construct the mainstem reservoirs between Gavins 
Point and Garrison dams: 

Acres 
Reservation Reservoir Taken 

Fort Berthold Garrison 154,912 
Standing Rock Oahe 55,994 
Cheyenne River Oahe 99,548 
Lower Brule Big Bend 14,958 
Lower Brule Fort Randall 7 ,997 
Crow Creek Big Bend 6,416 
Crow Creek Fort Randall 9,149 
Santee Gavins Point ___m_ 
Total 349,566 

Congressional acts and other arrangements to take the lands of the Tribes were dated from 1949 
through I 962. A total of 349,566 acres or 23% of the I ,499, 759 project acres for these dams 
and reservoirs were taken from Tribes. Additional research is needed to determine the acreage 
and number of miles of artificial navigation channel constructed across the Omaha and 
Winnebago Indian Reservations. The value of the lands taken from these tribes for purposes of 
the dams and reservoirs alone is conservatively estimated at no less than $750 million, part of 
which could be furnished by federal power and part by appropriations . Western 's power 
revenues are intended by Congress to cover the costs of all Pick-Sloan facilities, but they do not 
cover the fair value of Indian lands . 
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APPENDIX A 

MCCARRAN AMENDMENT CASES AND FORCED NEGOTIATION 
ARE DESTROYING WINTERS DOCTRINE WATER RIGHTS 

A.l Nature of the Winters Doctrine 

In British law announced in the Proclamation of 1763 by King George III was a recogni­
tion of title to the land and resources reserved by the American Indians, including water. The 
Winters doctrine in 1908 announced the concept of the right of the Indian tribes to use water 
reserved by them, but the genesis of those rights in European, British and North American law 
can be traced backward through the centuries. The following is not a legal analysis of the 
Winters doctrine, but is a presentation of the basic concepts. 

By 1832 the United States Supreme Court recognized the property rights of Indians in 
the classical case of Worcester v. the State of Georgia: 

• America, separated from Europe l7y a wide ocean, was inhabited by a distinct people, 
divided into separate nations, independent of each other and of the rest of the world, 
having institutions of their own and governing themselves by their own laws. It is 
difficult to comprehend the proposition, that the inhabitants of either quaner of the globe 
could have rightful original claims of dominion over the inhabitants of the other, or over 
the lands they occupied; or that the discovery of either by the other should give the 
discoverer rights in the country discovered, which annulled the pre-existing rights of its 
ancient possessors. • (6 P 515 , p. 543) 

•. .. This principle, suggested by the actual state of things was 'that discovery gave title 
to the government by whose subjects or by whose authority it was made, against all other 
European governments which title might be consummated by possession ' 8 Wheat. 573. 
(6 p 515, p. 543-44) 

" .. . This principle, acknowledged by all Europeans, because it was the interest of all to 
acknowledge it, gave to the nation making the discovery, as its inevitable consequence, 
the· sole right of acquiring the soil and making settlements on it. It was an exclusive 
principle which shut out the right of competition amang those who had agreed to it; not 
one which could annul the previous ricbts o(those who had not agreed to it. It regulated 
the right given by discovery among the European discovers; but could not affect the rights 
of those already in possession, either as aboriginal occupants, or as occupants by vinue 
of a discovery made before the memory of man. It gave the exclusive right to purchase, 
but did not found that right on the denial of the right of the possessor to sell. " (6 P 515, 
p. 544) (Emphasis supplied) 
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•.. . This soil was occupied l7y numerous and warlike nations, equally willing and able 
to defend their possessions. The extravagant and absurd idea, that the feeble settlements 
made on the sea-coast, or the companies under whom they were made, acquired 
legitimate power by them to govern the people, or occupy the lands from sea to sea, did 
not enter the mind of any man. They were well understood to convey the title which, 
according to the comman law of European sovereigns respecting America, they might 
rightfully convey, and no mare. This was the exclusive right of purchasing such lands 
as the natives were willing to sell. The Crown could not be understood to grant what the 
Crown did not effect to claim; nor was it so understood.· (6 P 515 , p. 544-545) 
(Emphasis supplied) 

The principles in the case of Worcester v. Georgia are similar in concept to the principles 
announced by the U. S. Supreme Court three quarters of a century later relating to the Yakima 
Indian Nation in the case of United States v. Winans (198 U.S. 371). Title of the Indians in 
their property rights was fully acknowledged. 

"The right to resort to the fishing places in controversy was a part of larger rights 
possessed by the Indians, upon the exercise of which there was not a shadow of 
impediment, and which were not less necessary to the existence of the Indians than the 
atmosphere they breathed. New conditions came into existence, to which those rights had 
to be accommodated. Only a limitation of them, however, was necessary and intended, 
not a taking away. In other words the Treatv was not a grant ofrigh{S to the Indians 
but a grant of rights (rom them - a reservation Qf those not granted. • (Emphasis 
supplied) . 

Based on fact that the Indians were occupying smaller and smaller reservations from 
within their former lands, the Supreme Court case of Henry Winters v. United States (207 US 
564) found that reservation of water for the purpose of changing the Indian people from a 
"pastoral " to a "civilized" people was implied in the establishment of the Reservation: 

"The Reservation was a part of a very much larger tract which the Indians had the right 
to occupy and use and which was adequate for the habits and wants of a nomadic and 
uncivilized people. It was the policy of the Government, it was the desire of the Indians, 
to change those habits and to become a pastoral and civilized people. If they should 
become such the original tract was too extensive, but a smaller tract would be adequate 
with a change of conditions. The lands were arid and, without irrigation, were 
practically valueless. • 

•.. . The power of the Government to reserve the waters and exempt them from 
appropriation under the state laws is not denied and could not be. • 

•. .. That the Government did reserve them we have decided, and for a use which would 
be necessarily continued through years. This was done May I, 1888, [at Fort Belknap} 
and it would be extreme to believe that within a year [when the state of Montana was 
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created] Congress destroyed the Reservation and took from the Indians the consideration 
of their grant, leaving them a barren waste - took from them the means of contilllling 
their old habits, yet did not leave them the power to change to new ones. • (207 U S 
574, p. 576-577). 

These concepts were further advanced in the case of Arizona v. California: (373 U S 546) . 

"The Master found as a matter of fact and law that when the United States created these 
reservations or added to them, it reserved not only land but also the use of enough water 
from the Colorado [River] to irrigate the irrigable portions of the reserved lands. The 
aggregate quantity of water which the Master held was reserved for all the reservations 
is about 1, 000, 000 acrejeet, to be used on around 135, 000 irrigable acres of land. • 
(373 U S, 546, page 596.) 

" .. . It is impossible to believe that when Congress created the great Colorado River 
Indian Reservation and when the Executive Depanment of this Nation created the other 
reservations they were unaware that most of the lands were of the desen kind - hot 
scorching sands - and that water from the river would be essential to the life of the Indian 
people and to the animals they hunted and the crops they raised. • (373 U S 546, pages 
598 and 599). 

"We follow it [Winters] now and agree that the United States did reserve the water rights 
for the Indians effective as of the time and agree that the United States did reserve the 
water rights for the Indians effective as of the time the Indian Reservations were created. 
This means, as the Master held, that these water rights, having vested btfore the Aa 
[Boulder Canyon Project Act] became effective on June 25, 1929, are 'present perfected 
rights' and as such are entitled to priority under the Act. We also agree with the 
Master's conclusion as to the quantity intended to be reserved. He found that water was 
intended to satisfy the future as well as present needs of the Indian reservations . ... We 
have concluded, as did the Master, that the only feasible and fair way by which reserved 
water for the Reservations can be measured is irrigable acreage. The various acreages 
of irrigable land which the Master found to be on the different reservations we find to be 
reasonable. • (373 U S 546, pp 600-601) 

The case of United States v. Ahtanum Irrigation District (236 Fed 2nd 321 , 1956) applied 
the Worcester- Winans- Winters concepts on Ahtanum Creek, tributary to the Yakima River 
and northern boundary of the Yakima Indian Reservation: 

"The record here shows that an award of sufficient water to irrigate the lands served fry 
the Ahtanum Indian irrigation project system as contemplated in the year 1915 would take 
substantially all of the waters of Ahtanum Creek. It does not appear that the waters 
decreed to the Indians in the Winters case operated to exhaust the entire flow of the Milk 
River, but, if so, that is merely the consequence of it being a larger stream. As the 
Winters case, both here and in the Supreme Coun, shows, the Indians were awarded the 
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paramount right rewrdless Q,f the (JU411tity rernainine for the use Q,( white settlers. Our 
Conrad Inv. Co. Case, supra, held that what the non-Indian appropriators may have is 
only the excess over and above the amounts reserved for the Indians. It is plain that if 
the amount awarded the United States for the benefit of the Indians in the Winters Case 
equaled the entire flow of the Milk River, the decree would have been no different. " (236 
F. 2nd 321, p. 327) (Emphasis supplied) . 

A.2 General Nature of Attacks on the Winters Doctrine 

While the courts in the preceding excerpts stated the basic principles of Indian reserved 
water rights, the Congress, the Executive, the federal Judiciary at all levels, and the states are 
practiced in techniques of (1) limiting Indian reserved water rights, (2) suppressing development 
of those rights , and (3) permitting reliance by federal, state, and private interests on Indian 
reserved water rights that are not in use. 

The Ahtanum Decision was favorable to the Yakimas, as shown at the end of the previ­
ous section, but it also addressed the practices of the government to diminish the Winters doc­
trine, a practice that extends to all branches of government (including the courts) and one that 
has become more focused over the decade of the 1980s: 

" ... With an opponunity to study the history of the Winters rule as it has stood now for 
nearly 50 years, we can readily perceive that the Secretary of the Interior, in acting as 
he did, improvidently bargained away extremely valuable rights belonging to the Indians . 
. . . Viewing this contract as an improvident disposal of three quaners of that which justly 
belonged to the Indians, it cannot be said to be out of character with the son of thing 
which Congress and the Depanment of the Interior has been doing throughout the sad 
history of the Government's dealings with the Indians and Indian tribes. That history 
largely suppons the statement: 'From the very beginnings of this nation, the chief issue 
around which federal Indian policy has revolved has been, not how to assimilate the 
Indian nations whose lands we usurped, but how best to transfer Indian lands and 
resources to non-Indians.'" (236 Fed 2nd 321, p. 337) 

A.3 McCarrao Amendment is the Current Vehicle For Disposal of Indian Winters Doc­
trine Water Rights 

In 1981, the McCarran Amendment was interpreted by the United States Supreme Court 
as subjecting Indian rights to the use of water to adjudication in state court systems. The 
following is the McCarran Amendment: 

"SEC. 208 (a) Consent is given to join the United States as a defendant in any suit (1) 
for the adjudication of rights to the use of water of a river system or other source, or (2) 
for the administration of such rights, where it appears that the United States is the owner 
of or in the process of acquiring water rights by appropriation under State law, by 
purchase, by exchange or otherwise, and the United States is a necessary party to such 
suit. • (43 USC 666, 1952). 
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The U.S. Supreme Court case in Arizona v. San Carws <1pache Tribe permits state courts 
to determine the measure, nature and extent of Indian water rights. Historically, the states have 
sought to acquire and administer Indian property and rights thereto: 

• .. . we are convinced that, whatever limitation the Enabling Acts or federal policy may 
have originally placed on State Coun jurisdiction over Indian water rights, those 
limitations were removed by the McCa"an Amendment . . . the amendment was designed 
to deal with a general problem arising out of limitations that federal sovereign immunity 
placed on the ability of the States to adjudicate water rights . .. • (463 US 545 , p. 564) 

The San Carlos decision was unfavorable to the Indian tribes. To arrive at its decision, 
the U.S. Supreme Court found that Congress had used an appropriations act in 1952 to nullify 
the agreements between the United States and western territories that permitted statehood by the 
latter. In those agreements the former territories agreed that Indian matters would remain a 
federal responsibility. The title of the act was as follows: 

"Making appropriations for the Depanments of State, Justice, Commerce and the 
Judiciary, for the Fiscal Year Ending June 30, 1953, and For Other Purposes. • (55 
STAT 549). 

The 1952 Act dealt primarily with salaries and expenses of government personnel. 
Sections 202 through 208 of the Act deal with general provisions of the Department of Justice: 

"SEC. 202. Not to exceed $350,000 in the aggregate from the appropriations made in 
this title for the general administration, general legal activities and United States 
attorneys and marshals . . . 

SEC. 203. None of the funds appropriated I:Ty this title may be used to pay the 
compensation . . . 

SEC. 204. Sixty per centum of the expenditures for the offices of the United States 
attorney ... 

SEC. 205. Appropriations and authorizations made in this title which are available for 
expenses of attendance at meetings shall be expended .. . 

SEC. 206. Appropriations and authorization made in this title for sawries and expenses 
sholl be available for services .. . 

SEC. 207. None of the funds appropriated I:Ty this title may be used to pay the 
compensation .. . • (66 STAT 549, pp. 559-560). 
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But in SEC. 208 (a) the McCartan Amendment was presented. It was this section that 
the U.S. Supreme Court interpreted as the intent of Congress to reverse Indian policy agreed 
upon before Monta~, South Dakota and other western states were granted statehood in the late 
1880s. Even SEC. 208 dealt with matters of funding, bringing into question the intent of 
Congress to waive sovereign immunity in Indian water right adjudications, purportedly granted 
by SEC. 208 (a). SEC. 208 (d) was this: 

"None of the funds appropriated by this title may be used in the preparation or 
prosecution of the suit in the United States District Court for the Southern District of 
California, Southern Division, by the United States of America against Fallbrook Public 
Utility District, a public service corporation of the State of California, and others. This 
title may be cited as the "Deoartment af/ustice Aoprooriations Act I953"." (66 STAT 
549, p. 560). (Emphasis supplied) . 

The U.S. Supreme Coun was not unanimous in the McCarran Amendment interpretation 
of the 1952 Appropriations Act. Justice Stevens concluded that the Court's interpretation went 
beyond the intent of Congress: 

"To justify virtual abandonment of Indian water rights claims to the State Courts, the 
majority relies heavily on Colorado River Water Conversancy District, which in tum 
discovered an affirmative policy of federal judicial abdication in the McCarron 
Amendment. I continue to believe that Colorado River read mare into that amendment 
than Congress intended . . . Today, however, on the tenuous foundation of a perceived 
Congressional intent that has never been articulated in statutory language or legislative 
history, the Court carves out a further exception to the 'virtually unflagging obligation ' 
of Federal courts to exercise their jurisdiction. The Court does not - and cannot - claim 
that it is faithfully following general principles of law. . . . That Amendment is a waiver, 
not a command. It permits the United States to be joined as a defendant in state water 
rights adjudication; it does not purport to diminish the United States' right to litigate in 
a federal forum and it is totally silent on the subject of Indian tribes ' rights to litigate 
anywhere. Yet today the majority somehow concludes that it commands the Federal 
Courts to defer to State-Court water right proceedings, even when Indian water rights are 
involved. • (463 US 545, p. 573, et. seq.). 

A.4 Western States Are Abusing tbe Purported McCarran Amendment Grant to Waive 
Sovereign Immunity In Indian Water Rigbt Adjudication 

The McCartan Amendment, an after thought to an appropriations Act in 1952 for the 
Department of Justice and other Federal agencies, was interpreted by the U.S. Supreme Court 
(as shown above) as the intent of Congress to remove the limitation on State Court jurisdiction 
to adjudicate Indian water rights. Since the San Carws decision in 1981 (and the parallel case 
of Northern Cheyenne) , the Federal District Courts and the Federal Circuit Court of Appeals 
have interpreted the case as virtual abandonment of Indian water rights to the State Couns. Both 
Arizona (San Carws case) and Montana (Northern Cheyenne case) have initiated general water 
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right adjudications for the purpose of diminishing the Winters doctrine rights of the Indian tribes 
in those states. In Montana, the following process is ongoing: 

(1) The State of Montana sued all tribes in the State in a McCarran Amendment 
proceeding. 

(2) The State of Montana established a Reserved Water Rights Compact Commission. 
The purpose of the Commission is to negotiate the Winters doctrine rights of the 
Montana tribes. 

(3) The Department of Interior has adopted a negotiation policy for the settlement of 
Indian water rights. The U.S. Department of Interior has a negotiation team 
which works with the Montana Reserved Water Rights Compact Commission and 
Indian Tribes. Whether Indian Tribes would participate absent McCarran 
Amendment adjudication is highly questionable. 

(4) The Department of Interior makes all necessary funding available to the tribe 
willing to undertake negotiations. A tribe refusing to negotiate cannot obtain 
funding to protect and preserve its Winters doctrine water rights . 

(5) Upon reaching agreement between the State of Montana and an Indian tribe, 
Congressional staff are assigned to develop legislation in the form of an Indian 
water rights settlement that may or may not involve authorization of Federal 
appropriations to develop parts of the amount of Indian water agreed upon 
between the Tribe and the State or for other purposes. 

(6) In the absence of the desire of a Tribe to negotiate, the State of Montana proceeds 
to prosecute its McCarran Amendment case against the Tribe. 

(7) The State of Montana, in a separate process, has reserved water to itself for 
future purposes based on projected water use by its citizens, despite the fact that 
the Doctrine of Prior Appropriation requires the use of water by an appropriator, 
and there can be no reservation of rights by a state for a future purpose, except 
as diligent completion of a project for beneficial use. 

The process (although not the details) in Arizona is basically the same. The process in 
both Montana and Arizona must be questioned for the reason that the settlement is reached by 
threat of the State to continue the prosecution of an adjudication against the Indian tribe. 
Therefore, the Tribe is forced to evaluate the merits of a settlement of its Winters doctrine water 
rights against the merits of a State Court proceeding against the Tribe to establish its Winters 
doctrine water rights . 
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In the case of settlement, the Indian tribe has a guarantee from the United States that 
several million or several tens of millions of dollars will be added to the settlement process 
through Congressional ratification of the settlement and the authorization of Federal appropria­
tions. Thus, the Tribe avoids a hostile State Court forum, arrives at an agreement to diminish 
its water rights claims and receives Federal funds to meet the needs of an Indian population with 
income levels well below poverty level. The process is hailed as a success by the States, the 
Federal agencies and the Congress. In fact, however, the duress under which the Tribes are 
proceeding will be analyzed harshly by history. Taking of Black Hills from the Great Sioux 
Reservation, taking of the Little Rockies from Fort Belknap and the taking of Glacier Park from 
the Blackfeet were no more unconscionable than the current process of negotiation. 

Indian tribes are unwilling to subject their water rights to State Court adjudication due 
to a history of hostility in State Courts, as reflected most recently in the Wind River case. This 
case was prosecuted by the State of Wyoming following the 1981 Supreme Court case in San 
Carlos . The State of Wyoming sought to adjudicate the waters of the Big Horn Basin, the 
permanent home and abiding place of the Arapaho and Shoshone Tribes of the Wind River 
Indian Reservation. The Tribes possessed valuable Winters doctrine water rights in the Big Horn 
River, its tributaries and the aquifers of that Basin. The outcome of the case was a tragedy for 
the Indian people. The case became the example that drives tribes to consider the negotiation 
policy adopted by the United States, Montana and Arizona rather than proceed in State Court 
in McCarran Amendment cases . The following summarizes the conclusions of the Supreme 
Court of the State of Wyoming in the Wind River case: 

"The quantity of water reserved is the amount of water sufficient to fulfill the purpose of 
the lands set aside for the Reservation. • (753 P. 2nd 76, (Wyo 1988) , p. 94). 

"The Court, while recognizing that the Tribes were the beneficial owners of the 
reservation's timber and mineral resources ... and that it was known to all before the 
treaty was signed that the Wind River Indian Reservation contained valuable minerals, 
nonetheless concluded that the purpose of the reservation was agricultural. The fact that 
the Indians fully intended to continue to hunt and fish does not alter that conclusion. • 
(753 P. 2nd 76 (Wyo. 1988), pp. 97-98) . 

"The evidence is not sufficient to imply a fishery flow right absent a treaty provision. • 
(753 P. 2nd 76 (Wyo. 1988), p. 98). 

"The fact that the tribes have since used water for mineral and industrial purposes does 
not establish that water was impliedly reserved in 1868 for such uses. The District Court 
did not err in denying a reserved water right for mineral and industrial uses. • (753 P. 
2nd 76, (Wyo. 1988) , p. 98) . 

"The District Court did not err in holding that the tribes and the United States did not 
introduce sufficient evidence of a tradition of wildlife and aesthetic preservation which 
would justify finding this to be a purpose for which the Reservation was created or for 
which water was impliedly reserved. · (753 P. 2nd 76, (Wyo. 1988), p. 99). 
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"The logic which suppons a reservation of surface water to fulfill the purpose of the 
reservation also suppons reservation of groundwater . ... 'Whether the [necessary] waters 
were found on the surface of the lond or under it should make no difference'. Cenainly 
the two sources are often interconnected. . .. Acknowledging the above, we note that, 
nonetheless not a single case applying the reserved water right doctrine to groundwater 
is cited to us . .. . In Colville Confederated Tribes v. Walton. Slglra 547F. 2d 42. there 
is slight mention of the eroundwater aouifer and of pU!1JJ!ine wells. ld at 52. but the 
opjnjon does not indicate that 'their wells' are a source qf reserved wafer or eyen discuss 
a reserved groundwater rieht. . . . the district coun did not err in deciding there was no 
reserved groundwater right. • (753 P. 2nd 76, Wyo. 1988}, pp. 99-100). 

The only purpose for the Wind River Indian Reservation recognized by the Supreme 
Court of Wyoming was agricultural. The Arapaho and Shoshone had believed that the purpose 
of the reservation was to provide a permanent home and abiding place for their present and 
future generations to engage in pursuits of a viable economy and society. Despite oil and gas , 
they were denied reserved water for mineral purposes. Despite the need for industry in a viable 
economy, they were denied reserved water for industry. Despite a tradition of hunting and 
fishing, they were denied reserved water for wildlife and aesthetic preservation. Despite the 
existence of a valuable forest, they were denied reserved water for forest purposes. Despite the 
existence of valuable fisheries established from time immemorial, they were denied a reserved 
water right to sustain their fisheries . 

Efforts are on-going that may place further restrictions on the use of the waters decreed 
by the Wyoming District Court and affirmed by the Wyoming Supreme Court. The decisions 
of the Wyoming courts underscore the reasons that Indian tribes feel compelled to negotiate 
rather than subject their water rights to State Court adjudication inspired by the U.S. Supreme 
Court decision in San Carlos. 

The Wyoming Supreme Court found heavily against the Indians. The denial of a 
reserved water right for groundwater is but one example of the presence of a will in State Court 
that departs from proper consideration. To arrive at its opinion on groundwater, the Wyoming 
Supreme Court was inconsistent in its logic and relied upon factual errors. First, it is illogical 
that the Wyoming Supreme Court could acknowledge that an Indian reserved right should extend 
to both surface water and groundwater and then conclude that there was no reserved groundwater 
right. Second , the Court's research was inadequate at best, and did not reveal any cases in 
which a reserved groundwater right was granted. For the Court to base its denial of a 
groundwater right on its failure to find a reserved groundwater case requires careful review by 
the Tribes. 

The Wyoming Supreme Court cited Colville Confederated Tribes v. Walton as a case that 
does not indicate that Indian wells were a source of reserved water or that a reserved right to 
groundwater has ever been indicated. Study of the Colville decisions shows clearly that 
groundwater was the subject of the case: 
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"Because the surface water of No Name Creek has a hydraulic relationship with the 
underlying aquifer, these actions include rights to both surface and ground waters Q(the 
creek basin... . Using water divened from No Name Creek and water pumped from an 
irrigation weU drilled in the 1970's, Waltons are presently irrigating 105 acres. ... In 
1975, the Tribe initiated an extensive irrigation project in the basin. Wells were drilled 
on the nonhem allotments to provide irrigation waters for the nonhem acres and some 
well water was pumped into No Name Creek to serve the needs of the two southern 
allotments . . .. • (460 F. Supp 1320 (1978), pp 1323 and 1324). (Emphasis supplied). 

"The Colville Confederated Tribes initiated this action a decade ago. They sought to 
enjoin Walton, non-Indian owner of allotted lands, from using surface and groundwaters 
in the No Name Creek basin . ... The No Name Creek is a spring-fed creek flowing south 
into Omak Lake, which has no outlet and is saline. The No Name Creek hydrological 
system. consisting of an underground aquifer and the creek, is located entirely on the 
Colville Reservation. • (647 F. 2d 42 (1981)). (Emphasis supplied) . 

"This dispute involves respective rights of the Colville Confederated Tribes (Tribe), Indian 
allottees and Walton to share in the water from the No Name Creek Hydrological System. 
which was originally reserved for the Tribe under the Winter's doctrine, when the Colville 
Reservation was created . ... The Tribe currently pumos water from the aquifer into No 
Name Creek during spawning season . .. . No Name Creek is a spring-fed creek which 
originates on Allotment 892 and flows through Walton's allotments and the Indians' 
southern allotments into Omak Lake, a saline lake with no outlet. The creek and an 
underground aquifer underlying Indians ' nonhern allotments and the nonhern tip of 
Walton's allotment, No. 525, constitute the No Name Creek Hydrological System. • (752 
F. 2d 397 (1985)). (Emphasis supplied). 

Clearly, the U.S. District Court and Ninth Circuit Court of Appeals recognized Indian 
reserved water rights in the No Name Creek Hydrological System, that the No Name Creek 
Hydrological System included surface and underground waters and that the Colville Confederated 
Tribes pumped water from the underground waters into No Name Creek. The statement by the 
Wyoming Supreme Court that Colville does not discuss a reserved water right to groundwater 
cannot stem from a reading of the case. 

Because the petition for certiorari in the United States Supreme Court did not present the 
issue of groundwater, the ruling in the Wyoming Supreme Court denying a reserved water right 
to groundwater on the Wind River Indian Reservation was left standing in Wyoming. 

Examination of the actions of the U.S. Supreme Court in the Wyoming case is also 
required by the Tribes: 

"The petition for writ of ceniorari to the Supreme Coun of Wyoming is granted limited 
to Question 2 presented by the petition. • ( 109 S. Ct. 863 (1989)). 
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Question 2 of the petition from the Supreme Court of Wyoming was as follows: 

"In absence of any demonstrated necessity for additional water to fulfill reservation 
purposes and in presence of substantial state water rights long in use on reservation, rnoy 
reserved water right be implied for all practicably irrigable lands within reservation set 
asideforspecific Tribe?" (57 LW 3267 (October II , 1988)). 

The U.S. Supreme Court, limited its review to Question Number 2 . Acting without a 
written opinion and deciding by tie vote, the U.S. Supreme Court affirmed the decision of the 
Supreme Court of the State of Wyoming that water may be reserved for an Indian Tribe, despite 
the fact that state water rights have been in ·use for a long time. The following argument by the 
State of Wyoming was not sustained by the U.S. Supreme Court, but a change in vote by a 
single justice would have reversed the decision and severely damaged the Winters doctrine water 
rights of the Indian people. The following is the Wyoming statement of the sensitivity issue 
considered by the U.S. Supreme Court: 

"The sensitivity doctrine takes its name from this passage: 

'I agree with the court that the implied-reservation doctrine should be applied 
with sensitivity to its impacts upon those who have obtained water rights under 
state law and to Congress' general policy of deference to state water law.' 
United States v. New Mexico . .. 

. . . There is strong indication that New Mexico does not apply to Indian reserved water 
rights . . . The Ninth Circuit has nonetheless gleaned useful guidelines from it for use in 
Indian reserved water cases. . .. It is thus not clear whether the sensitivity doctrine, 
requiring the quantification of reserved rights with sensitivity to the impact on state and 
private appropriators, applies here . .. . Deletion of the upstream storage requirement 
which was intended to protect appropriators from sudden depletion by the diversion of 
water for the five future projects does not rnonifest insensitivity to other water users .. . 
Nor does this court 's elimination of 10% diversion reduction for future projects violate 
sensitivity doctrine . ... In the case at bar, the purpose of the reservation for which water 
is reserved is narrow- agriculture only. The right was quantified based on PIA -the 
master and the court rejecting some 50,000 acres originally claimed by the United States 
and the Tribes. The Indians' claim was further reduced by requiring an efficiency 
increase in historic lands. AIL of this evidences a sufficient sensitivity to the water needs 
of other water users. With the exceptions noted above we affinn the quantification of the 
reserved water right.· (753 P. 2nd 76 (Wyo. 1988), pp. Ill and 112). 

But with the Supreme Court of the United States within one vote of damaging a body of 
law protecting the tribes from the competition of states, the tribes are compelled to seek any 
alternative, including negotiation with a state, rather than proceeding in a McCarran Amendment 
adjudication in State Court. The question remains, however, of the validity and the propriety 
of a negotiation that requires the Tribes to settle their water rights under the circumstances 
prevailing in Montana, Arizona, other western states and in the United States Supreme Court. 
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The decision in Wind River is hopefully limited to the State of Wyoming on critical 
issues, namely that Indian reserved rights do not apply to groundwater; the absence of a reserved 
water right for forest and mineral purposes; the absence of a reserved water right for fish , 
wildlife and aesthetic preservation; and the reduction of the Tribes' claims to irrigation from 
490,000 to less than 50,000 acres . • The acreage of irrigation finally awarded to the Wind River 
Arapaho and Shoshone Tribes for future purposes was 48,097 acres involving approximately 
188,000 acre-feet of water annually. 

• In determining the Tribes' claims to practicability irrigable acreage, the United States (lrustee for lbe tribes) began with 
an arable land base of approximately 490,000 and relied on its experu to arrive at over 88,000 practicably irrigable acres. The 
claim was further "trimmed" by the United Slates to 76,027 acres for fmal projects. The acreage was further reduced during 
trial to 53,760 acres with a total annual diversion requirement of about 210,000 acre feet. (Teno Roncalio, Special Master, In 
Re: The General Adjudication of All Rigbts to the UseofWater in the Big Hom River System and aU Other Sources, Slate of 
Wyoming. concerning reserved water right claims by and on behalf of the Tribes of the Wind River Indian Reservation. 
Wyoming, December 15, !982, pp. 154 and !57). 
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APPENDIX B 

TESTIMONY REGARDING S. 1370 
PRESENTED BY THE 

MNI SOSE TRIBES OF THE MISSOURI RIVER BASIN 
BEFORE THE 

SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES 
SUBCOMMITTEE ON WATER AND POWER 

OCTOBER 23, 1991 

The Mni Sose Tribes of the Missouri River Basin (Standing Rock, Rosebud, Oglala, 
Yankton and Santee) and , we believe, the remaining 26 tribes of the Basin, seek Missouri River 
Basin Pick-Sloan preference power allocated by the Western Area Power Administration. In 
order to insure this result we request that the following amendment be incorporated inS . 1370: 

SECTION I. . . . The Secretary of the Interior, in cooperation with the Secretary of 
Energy, will make available, as soon as practicable after the date of enactment of this 
Act, ... preference power . . . to meet the needs of the Missouri River Basin Tribes for 
residential and all other purposes and two existing nonFederal irrigation projects known 
as -- ... Haidle Irrigation Project ... and Hammond Irrigation District 

In the absence of the amended language, we are forced to opposeS. 1370 because we 
recognize that a more comprehensive piece of legislation is needed for the re-allocation of 
MRB-PS energy in order to insure that the needs of all preference entities are adequately met. 

The 1944 Flood Control Act (58 Stat. 887) approved the Missouri River Basin Pick-Sloan 
Plan for irrigation, navigation hydropower and other purposes. The Bureau of Indian Affairs, 
acting on behalf of the Indians of the Missouri River Basin, supported the legislation on the 
following grounds: 

Insofar as the Indian irrigation and power interests are concerned, the report [Senate 
Document 191} seems to give them adequate consideration. 

We respectfully submit that the report may have given the tribes adequate consideration, 
but the implementation of plans approved by the Act has given the tribes virtually no 
consideration. Little irrigation development identified by the Missouri River Basin Pick-Sloan 
Plan has been implemented on Indian reservations. Only small amounts of pumping power have 
been made available to some tribes for limited irrigation. The tribes, which qualify as 
"preference" bodies, have never been able to contract with the Western Area Power 
Administration for low-cost federal hydropower. 
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The Western Area Power Administration, federal marketing agency for Missouri River 
Basin Pick-Sloan hydropower, has recently initiated a "public" process for re-contracting of 
Missouri River Basin Pick-Sloan power. Existing contracts for the sale of "preference" power 
will end in year 2000, and Western is taking steps to re-contract the power. The tribes of the 
Missouri River Basin seek a direct allocation of 25 percent of the power to be marketed. An 
allocation of this magnitude would raise electrical rates to customers in the Basin's rural 
electrical cooperatives, principle recipients of the power at present by an estimated 3.6 Percent. 

The Indian tribes are now participating in the "public" process of the Western Area 
Power Administration for re-contracting of this valuable federal asset. It is important to the 
Indian tribes because federal power is sold at a rate of approximately 10 mils ($0.010) per 
kilowatt hour while the rural electrical cooperatives that sell electricity to the tribes and their 
membership charge from 35 to 45 mils ($0.035 to $0.045) per kilowatt hour. 

We are shocked to find that the "public" process is not truly public. Western intends to 
market from 70 to 98 percent of the preference power to existing customers, thereby excluding 
the tribes and others from consideration as new customers. Of the 2 to 30 percent of the present 
power resource to be handled differently, part will be marketed to old customers that 
demonstrate initiative in energy conservation, part will be removed from the market process due 
to reduction in the firm power resource and the remaining will be contracted to new customers. 
Any new customers must be preference customers as defined by the 1944 Flood Control Act. 
Western agrees that the tribes qualify as preference customers. But in addition to preference 
status, any new customers must also qualify as a "utility." With minor exception, the tribes do 
not qualify as utilities and are effectively excluded from the marketing process. 

Western intends to make decisions on the amount of power made available to new 
"utility" customers over the next 6 to 12 months. Your assistance is urgently requested by the 
tribes of the Missouri River Basin. We petition the Water and Power Subcommittee to hold a 
hearing in the current session of Congress to address the ways and means of meaningful tribal 
participation in the direct purchase of low-cost federal energy produced by the Missouri River 
Basin Pick-Sloan program. Legislation may be our only avenue. We are hopeful that the 
Subcommittee will sponsor low-cost federal hydropower directly to the Indian tribes by wheeling 
arrangements across the existing transmission and distribution systems that serve the 
Reservations. 

One of the principle provisions of the 1944 Flood Control Act with regard to electric 
power and energy has never been used to the advantage of the Indian tribes. That provision is 
as follows: 

The Secretary of the Interior is authorized from funds to be appropriated by the Congress, 
to construct or acquire, by purchase or other agreement, only such transmission lines and 
related facilities as may be necessary in order to make the power and energy generated 
at such projects available in wholesale quantities for sale on fair and reasonable terms 
and conditions to facilities owned by the Federal Government, public bodies and 
cooperatives and privately owned companies. (Sec. 5, 58 Stat. 887, p. 890). 
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We believe that wheeling is a sensible mechanism for making wholesale, preference 
power available to the tribes at this point in time. If wheeling is not workable, a question of 
transmission and related facilities may be necessary. 

Many of the Indian tribes contributed extensive tracts of land for the construction of the 
Missouri River Basin Pick-Sloan dams and reservoirs. All of the tribes have vested Winters 
doctrine rights to the use of water in the Missouri River and its tributaries that are being utilized 
to generate federal hydropower. Our contributions to the project are great, but our benefits from 
the project are virtually none. 

We will work with the Subcommittee staff to seek hearings. The hearings will be attended 
by all tribes with interest in this matter that can attend. We seek the hearings to review 
legislative possibilities which are clearly needed if we are to participate directly in the benefits 
of low-cost federal hydropower on the Missouri River. 
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APPENDIX C 

STATEMENT OF THE STANDING ROCK, OGLALA, ROSEBUD 
AND YANKTON SIOUX TRIBES 

SCOPING MEETING 
HOLIDAY INN, BROOKINGS, SOUTH DAKOTA 

JUNE 26, 1991 

The Standing Rock, Oglala, Rosebud and Yankton Sioux Tribes have associated to pursue 
an allocation of Missouri River Basin Pick-Sloan hydropower. Representatives of the association 
have been informed by the Western Area Power Administration that the Agency will allocate 
from 70 to 98 percent of the federal, firm hydropower resource to existing preference customers 
in the power marketing initiative for year 2000 and beyond. The remaining 2 to 30 percent of 
MRB-PS firm, hydropower resources will be allocated to new customers. The decision on 
allocation of power and energy to new and existing customers is anticipated by Western by 1993. 

The above-mentioned Indian Tribes have resolved to join with all other Tribes of the 
Missouri River Basin and to pursue an allocation of 25 percent of the federal MRB-PS firm 
hydropower. This would result in an allocation of approximately 500 megawatts of the total 
1,984 to 2,012 megawatts available for allocation. The Tribes of the Basin can demonstrate that 
the Reservations have the lowest per capita income levels in the region and the nation. The 
Tribes are paying for electricity at substantially the same cost as coal-fired generation. It is 
respectfully submitted that a federal purpose of the highest dignity can be served by allocation 
of preference power to the Basin's Indian Tribes, thereby bringing the first substantive benefits 
from MRBPS to the Indians since the project's inception. 

The Indian Tribes seek the assistance of the Western Area Power Administration in the 
implementation of its power marketing initiative. The initiative should allocate sufficient 
electrical energy to the 26 Tribes to provide them with significant amounts of preference power 
at wholesale rates ($0.01029 per kilowatt hour) . Most of the Tribes are presently paying between 
$0.040 and $0.045 per kilowatt hour for purchased energy (in addition to distribution costs). 

The 26 Tribes of the Missouri River Basin qualify as preference customers for the sale 
of power: 

• Preference in the sale of . . . power and energy shall be given to public bodies and 
cooperatives. The Secretary of the Interior is authorized, from funds to be appropriated 
by the Congress, to construct or acquire by purchase or other agreement, only such 
transmission lines and related facilities as may be necessary in order to make the power 
and energy generated at such projects available in wholesale quantities for sale on fair 
and reasonable terms and conditions to facilities owned by the Federal Government, 
public bodies, cooperatives, and privately owned companies. • (58 STAT. 887, December 
22, 1944 Flood Control Act) . 
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The Missouri River Basin Tribes are embraced by the provisions of the Pick-Sloan Act 
and qualify as preference entities. Some of the Tribes are receiving small amounts of preference 
and pumping power for irrigation development, but none of the Tribes are receiving sufficient 
quantities of preference power to significantly impact the rates paid by Tribal members for 
residential and commercial purposes. 

Distribution of electrical power to the Missouri River Basin Tribes is by rural electrical 
cooperative, public utility or private utility. The Tribes do not generally qualify as utilities. 
Western's power marketing initiative must necessarily provide a mechanism for wheeling of 
preference power to Indian Tribes through existing transmission and distribution facilities . It is 
recognized that most generation and transmission cooperatives and RECs have contracts for the 
purchase of power from generation facilities, such as Basin Electric. Demands for non-federal 
energy are increasing. As existing contracts with generation and transmission entities terminate, 
larger allocations of federal energy can be directed to the Tribes without affecting contracts 
designed to ensure repayment of coal-fired power plants . 

It is respectfully requested that Western advise this association of Tribes by letter of the 
need for Congressional direction in its power marketing initiative. Historically, the Tribes have 
not been able to compete successfully for federal power with other preference customers , and 
allocations by the Secretary of Energy, comparable to the on-going process, are generally not 
subject to review outside the Department. We seek input from Western and request that you 
correspond on the critical issues of allocation of energy to the Tribes which are summarized as 
follows : 

I. An assessment is needed by Western of the power of the Secretary or the need 
for Congressional authorization and direction to reserve from competition an 
equitable allocation of firm , wholesale hydropower for the Missouri River Basin 
Tribes 

2. A mechanism for delivery of allocated energy to the Tribes considering existing 
transmission and distribution by rural electrical cooperatives is needed 

3. Joint investigations by the Tribes and Western are needed to quantify present and 
future Indian energy demands and the impact of a federal allocation of preference 
power to the Tribes on per capita income and general economic development. 

4. A summary of other issues requiring resolution before federal energy can be 
allocated to the Tribes including, but not limited to , the effect of existing 
contracts between rural electrical cooperatives and their power suppliers is 
needed. 

To address Tribal concerns, an additional scoping meeting in Billings, Montana, in July 
1991 is requested . 
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Mr. MILLER. Ms. Knight-Frank. 

STATEMENT OF JUDY KNIGHT-FRANK 

Ms. KNIGHT-FRANK. I am Judy Knight-Frank, chairman of the 
Ute Mountain Tribe. Our headquarters are in southwestern Colo­
rado. We own lands and have tribal members residing in the State 
of Utah, and we also extend into the State of New Mexico. The San 
Juan Power Plant is five miles south of our reservation in New 
Mexico and also the Four Corners Power Plant is located there. 

Mr. Chairman and Members of the committee, on behalf of the 
Ute Mountain Ute Tribe I want to thank you for inviting the tribe 
to testify on the issue of Western Area Power Administration's pro­
posed allocation of power in the recent Draft Environmental Impact 
Statement. 

The Ute Mountain Ute Tribe is committed to conservation and 
energy efficiency. We are now making arrangements for an energy 
audit to assess the current situation on our reservation. In our ef­
forts to achieve higher levels of conservation, we must have the 
same access to Federal hydroelectric power that other preference 
entities currently served by Western are able to enjoy. 

My tribe has a real and immediate need for the low-cost power 
which Western can provide. This need is based on our extremely 
low per capita income rate, high unemployment rate, and the fact 
that our local electrical cooperative charges high rates when com­
pared to the rates which should be available to preference entities 
like the tribe. 

As many on this committee know, the Indian tribes are generally 
considered to be the poorest of minorities in the United States, and 
my tribe is no exception. Because of this, it has been and continues 
to be the policy of the Ute Mountain Ute Tribal Council to do ev­
erything possible to ease the economic burdens of tribal members. 

Lowering the cost of electricity is one way to do this, and has 
both the effect of reducing personal expenses and allows the tribal 
enterprises to operate more profitably, resulting in increased em­
ployment of tribal members. 

For this reason, the tribe has embarked on a mission to obtain 
an allocation of power from Western, but has been unsuccessful. I 
would direct the committee to the tribe's written testimony for a 
detailed explanation of our efforts. However, the committee should 
know that Western has transmission line rights-of-way across trib­
al lands. Yet the tribe receives no benefit from them whatsoever. 

It seems ironic that many of Western's existing customers benefit 
from power which crosses our homelands, but the tribe cannot ob­
tain a desperately needed allocation of power from this same entity 
which encumbers our lands. 

Since we are not trying to get an allocation of power, we are very 
concerned about the impacts the power allocation alternatives in 
Western's EIS would have on our current attempts and on avail­
able power in the future. 

Our main concerns are, one, because the EIS does not include an 
alternative which provides for a resource pool of more than 10 per­
cent, there will be little if any power left over to allocate to tribes. 
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Two, the preferred alternatives are partial to Western's existing 
customers and do not take into account the resource needs of pref­
erence entities such as tribes which are not current customers. 

Three, until further research is performed, Western cannot know 
when other preference entities will request contracts for power. 

Four, nowhere in the EIS is any definition of how resource pool 
power or project-by-project basis power will be allocated. 

Five, the tribe feels there must be a needs-based method for de­
termining who will get an allocation so that the unique hardships 
which all tribes endure will be appropriately considered. 

Six, we question the environmental analysis in the EIS. It does 
not consider the impacts of allocating power to preference entities, 
such as the tribe, which are not current Western customers. Be­
cause we feel this alternative must be considered for there to be 
what Western calls an "equitable allocation of resources," the fail­
ure to do an environmental analysis is significant. 

Seven and finally, Western's failure to consider tribes in the 
process is a breach of the trust relationship which all Federal agen­
cies have to tribes. 

Once again, I thank you for providing me with the opportunity 
to speak on behalf of my tribe. I would ask that the committee 
refer to our written testimony for a more detailed explanation of 
our position on Western EIS. On behalf of the Ute Mountain Indian 
Tribe I invite you to come visit our homelands and experience the 
beauty of southwestern Colorado. 

Thank you. 
The CHAIRMAN. Thank you very much. 
[Prepared statement of Ms. Knight-Frank follows:] 
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TESTIMONY BEFORE TilE U.S. HOUSE OF REPRESENTATIVES 
HOUSE COMMITTEE ON NATURAL RESOURCES 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATION 

June 16, 1994 

WESTERN AREA POWER ADMINISTRATION 
ENERGY PlANNING AND MANAGEMENT PROGRAM 

DRAFI ENVIRONMENTAL IMPACf STATEMENT: PROPOSALS FOR 
ALLOCATION OF 7169 MEGAWATTS OF FEDERAL HYDROELECffiiC POWER 

SUBMITTED BY: 

JUDY KNIGHT-FRANK, CHAIRMAN 
UTE MOUNTAIN UTE INDIAN TRIBE 

TRIBAL OFFICE COMPLEX 
TOWAOC, COLORADO 81334 

(303) 565-3751 
FACSIMILE (303) 565-7412 

Mr. Chairman and Members of the Committee: 

I want to thank you for inviting the Ute Mountain Ute Indian Tribe ('Tribe") to testify 
before you on the very important issue of federal power allocation. The following sets forth 
the Tribe's written testimony to the Subcommittee on Oversight and Investigation. It 
includes commentary on recent negotiations and discussions with representatives from the 
Bureau of Reclamation and the Western Area Power Administration ("Western") with 
respect to the Tribe's attempts to obtain an allocation of Western power for economic 
development projects located on our homelands. Currently, the single largest need for 
power comes from the Ute Mountain Ute Indian Irrigation Project ("UMIP"). This project 
is the end use of water delivered by the Dolores Project, a project which the U.S. 
Government is obligated to complete under the Colorado Ute Indian Water Rights 
Settlement Act of 1988. After you have reviewed our testimony, please feel free to contact 
the Tribe with any further question you may have. 

I. Primacy Concerns of the Ute Mountain Ute Indian Tribe: 

The Ute Mountain Ute Indian hereby submits this testimony to the Committee Natural 
Resources, Subcommittee on Oversight and Investigation, on Western's Energy Planning and 
Management Program Draft Environmental Impact Statement ("DEIS"). Our primary 
concerns are the present need for low-cost power on our homelands, the future economic 
development of this and all Tribes and the restrictions which the DEIS, if adopted as 
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written, would impose on such development. The Tribe will herein explain that because the 
DEIS does not include an alternative which provides for a resource pool of more than 10% 
and intends to extend the majority of resources to existing customers, it is deficient. 
Furthermore, the DEIS fails to provide guidelines and policies to be utilized in determining 
how existing power is to be re-allocated or how the resource pool would be allocated. This 
is of extreme concern to the Tribe as we are currently a potential preference entity with a 
real need for low-cost power. Although we are not currently receiving any power from 
Western, we have an immediate need for such power to operate the Water Settlement 
related irrigation project referenced above on our homelands. 

The Tribe commends Western for stressing the importance of conservation in its DEIS and 
making the establishment of conservation and energy efficiency plans a primary 
consideration in the allocation of power among its customers. The Ute Mountain Ute 
Indian Tribe is committed to conservation and energy efficiency and is making arrangements 
for an energy audit to access the current situation on the Reservation. In our efforts to 
achieve higher levels of conservation, however, it is vital that the Tribe have the same access 
to Federal Hydroelectric Power that other preference entities currently served by Western 
are able to enjoy. 

II. History of the Tribe's Attempts to Obtain Power Allocation From Western and its 
Nej!otiations and Aj!reements With the Local Rural Electric Cooperative: 

A. Initial Discussions with Western: 

As noted above, the Tribe has been unsuccessful in its attempts to obtain power from 
Western. As early as 1991, the Tribe began discussions with representatives from Western's 
Salt Lake City office on how it could obtain an allocation of power for economic 
development purposes on the Ute Mountain Ute Indian Reservation. Because of the 
relatively high rates which Empire Electric Association, Inc. ("Empire Electric") our local 
rural electric cooperative charges, it is imperative for further economic growth on the 
Reservation that the Tribe have a firm supply of low-cost electric power. (Please see 
discussion below on this point). At that time, Western informed the Tribe that an act of 
Congress would be needed to direct it to make an allocation of power. Their reasoning why 
this was necessary was that because the Tribe was not a preference entity, nor a current 
customer, nor an entity which was reserved power under the Colorado River Storage Project 
Act ("CRSP"), Western could not administratively allocate power to it. 

At that time, the Tribe began to draft language for such an Act of Congress and decided 
to come back to the issue at a later date. However, growing loads on our homelands, which 
include the UMIP, forced the Tribe to re-examine the issue sooner than had been 
anticipated. 
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B. Shorta~:e of Available Capacity and Power /Execution of Utility and Wheelin~: 
Agreements with the Local Rural Electric Cooperative: 

Approximately one year ago, Empire Electric, informed the Tribe that loads on the 
Reservation were about to exceed their capacity as well as the availability of power. 
Therefore, of the 400kw which the Tribe had contracted with Empire Electric to provide to 
UMIP, 200kw had to be allocated to another economic development project (RV park). 
This was only a temporary measure and the UMIP will need the entire 400kw within the 
next three months. A substation necessary for delivering any available power to the 
Reservation is planned as are upgraded transmission lines. 

The Tribe recently executed Utility Franchise, Service, Delivery and Wheeling Agreements 
with Empire Electric. Our research indicates these are the first agreements of this type 
between a rural electric cooperative and an Indian Tribe. Therein, Empire Electric has 
recognized the Tribe's status as a sovereign government and submitted to its jurisdiction and 
laws. Importantly, provisions have been made for Empire Electric to wheel an allocation 
power from Western so long as such wheeling is lawful. Empire Electric raised concerns 
about "retail wheeling" which will be discussed below and which the Tribe requested 
Western to address in its DEIS 

C. Recent Negotiations with Western. the Bureau of Reclamation. the 
Department of Ener~. Congressmen. Senators and Their Respective Staffs: 

As soon as the shortage of power was brought to the Tribe's attention, we immediately 
renewed discussions with Western concerning an allocation of power for the Tribe. Again, 
Western informed us that action by Congress would be necessary in order for them to 
provide the Tribe with an allocation of power. In this instance, Western's representative's 
referenced not only the fact that the Tribe was not a utility but also that power had not 
been reserved for the UMIP portion of the Dolores Project under either the Colorado Ute 
Indian Water Rights Settlement Act of 1988 or CRSP as their reasons. 

The Tribe then met with representatives from the Bureau of Reclamation ("Bureau") which 
is the agency which determines what CRSP projects will have power reserved for them and 
for what uses that power is available. Bureau representatives in Salt Lake City shared with 
the Tribe an agreement between it and Western on power allocation for CRSP projects. 
The agreement reserves power for "pumping and/or lifting" of water for projects. This is 
called "project use power." Unfortunately, the Tribe has the good luck of being able to 
"gravity flow" all of the water needed for UMIP. Bureau representatives indicated that it 
would be extremely difficult to modify the agreement with Wesl.ern to provide the Tribe 
with its needed power. 

For these reasons, we again went to our Colorado Congressional Delegation which includes 
Congressman Scott Mcinnis and Senators Brown and Campbell for assistance. They all 
indicated a willingness to move forward with legislation directing Western to allocate power 
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to the Tribe for all of its economic development projects, including but not limited to 
UMIP. The qJickest way to realize the goal of obtaining the allocation was first thought 
to be adding the relevant language to the appropriations bill. Although staffpersons on the 
Senate side agreed with this approach, House appropriations staff indicated such language 
would be considered "authorizing" language and would be deleted from any appropriations 
bill. Thus, the Tribe was back to having an Act of Congress passed specifically for the 
purpose of providing it an allocation of Western power. This process could take up to two 
to three years, far longer than the Tribe can wait to satisfy its immediate needs. 

Recently, we met with Kyle Simpson in the Department of Energy. He has indicated that 
Western can in fact administratively allocate power to the Tribe for all of its needs. Apart 
from the Tribe's other economic development projects, however, the Bureau should be 
compelled to except all Indian Irrigation projects from its "project use power" definition, 
thereby allowing Western to give this and other Tribe's much needed allocations of power 
for projects such as UMIP. In its meeting with Mr. Simpson, the Tribe did mention the fact 
that Western currently has both 230kv and 340kv transmission lines running across the 
Reservation. Western has these right-of-ways across tribal lands and the Tribe receives no 
benefit whatsoever therefrom. It seems ironic that many of Western's existing customers 
benefit from power which crosses our homelands but the Tribe cannot obtain a desperately 
needed allocation of power from the same entity which encumbers our lands. We hope our 
recent discussions with DOE officials will help to remedy that situation but are nevertheless 
concerned about the proposed DEIS. 

With respect to the above summary of the Tribe's attempts to obtain the allocation of power 
discussed above, we are concerned that the structure of the alternatives proposed by 
Western described in the DEIS may only serve to further impede our efforts. 

III. Alternatives Presented in the DEIS: Other Alternatives Which Should be Included: 

Analyses of alternatives 2-10 indicate they will have the effect of allocating between 90-98% 
of Western's power to its existing customers for up to 35 years. At the most, only ten 
percent (10%) of Western's available resources would be available for re-allocation. Such 
action would make it extremely difficult, if not impossible, for the Ute Mountain Ute Indian 
Tribe to obtain an allocation of power from Western in the future. An additional concern 
with re-allocation, which will be discussed below, is that we find no guidelines or policies 
in the DEIS explaining how the resource pool will be allocated. 

It is equally important that alternatives 2-10 do not provide a large enough resource pool 
for preference entities such as Indian Tribes to develop and grow. Considering the massive 
growth in the Southwest region of the United States, even the largest resource pool, at 10%, 
would not be enough to ensure that Indian Tribes within Western's jurisdiction will receive 
an allocation. If the Power Marketing Initiative alternatives are to be retained, we would 
strongly support the addition of an alternative which includes, at a minimum, a 25% 
resource pool. 

-4-



246 

Although the Tribe cannot support alternatives 2-10 as they are now formulated, we can 
support alternatives 11 and 12 so long as certain issues are addressed. Alternatives 11 and 
12 would allow Western to make power allocations and contract extensions .on a project-by­
project basis. The issue which must be addressed here is that Western could still favor its 
existing customers in such a project-by-project allocation regime. It is important that 
Western not establish a generic power allocation policy when it does not know how much 
power will be available from projects such as CRSP or what entities will seek to purchase 
the power. 

IV. Determination of How Resource Pool Power or Project-by-Project Basis Power 
Would be Allocated: 

With reference to the method which will be used to allocate the resource pool or select 
projects to contract with, we do not find in the DEIS any definition an allocation regime. 
Except for the general preference toward entities which have established energy 
conservation practices in accordance with the DEIS, it is unclear where new preference 
entity customers will fit in. (emphasis added). This is of particular concern to the Tribe, 
since as a preference entity, we are entitled to receive power from Western. Currently, 
Western gives preference to entities with utility status but has not followed established 
guidelines in doing so. Because this issue is not discussed in the DEIS, it is further 
deficient. Utility status is defined by Western as: 

... The primary consideration of 'utility status' is that an entity 
must control and operate its own distribution system ... (l)f a 
conflict arises over contracting with a utility or non-utility[,] 
Western will first contract with the entity considered to have 
'utility status' .... 

59 Fed.Reg. 8264, Withdrawal of Proposed Allocation Criteria, Allocations, and Rates for 
Interim Power from Navajo Generating Station, Western Area Power Administration. As 
the Tribe has its own distribution system for the Ute Mountain Ute Indian Irrigation Project 
("UMIP"), it is a utility for at least that system. Although we have had discussions with 
Western concerning an allocation of power for UMIP, the Tribe has been unable to obtain 
such an allocation of power for this or other purposes. 

Questions concerning "retail wheeling" have been raised by Empire Electric. They have 
indicated that it is Western's policy not to provide power to an entity which does not have 
utility status. According to the above, the Tribe does have utility status in so far as UMIP 
is concerned even though it does not have an utility authority per se. The problem of how 
resource pool power or project-by-project basis power will be allocated to a non-utility 
preference entity must be addressed in the DEIS. 
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V. Tribe's Need For Low-Cost Power: 

The Ute Mountain Ute Indian Tribe has a real need for low-cost power on our homelands. 
This is based on our extremely low per capita income rate, high unemployment rate and the 
fact that our local rural electric cooperative, Empire Electric, charges relatively high rates 
when compared to the rates are available to preference entities like the Tribe. Indian 
Tribes are generally considered to be the poorest of minorities in the United States and the 
Ute Mountain Ute Indian Tribe is no exception. For this reason, it has been and continues 
to be the policy of the Ute Mountain Ute Tribal Council to do everything possible to ease 
the burdens of Tribal members, both financial and otherwise. 

A significant financial burden for Tribal members, their families and Tribal enterprises is 
the high cost of electricity. If the Tribe is able to obtain an allocation of power from 
Western, we could significantly reduce the personal expenses of our Tribal members and 
allow our Tribal enterprises to operate more profitably, resulting in increased employment 
of Tribal members. A firm supply of low-cost power will initiate a chain reaction of benefits 
throughout the Tribe. Importantly, the lack of low-cost power is hindering the development 
of further economic development projects. Proposals for these new projects must use the 
higher costs assessed by Empire Electric, and for that reason, may not be feasible unless 
lower cost elta:tricity is available. The need for an allocation of power from Western is very 
real and we invite members of the Committee to come visit our homelands. Here, you can 
see the benefits economic development projects bring to the Tribe and how a firm supply 
of low-cost power will encourage further development. 

A. Power for the Economic Development on the Ute Mountain Ute Indian 
Reservation: 

In our attempt to achieve economic self-sufficiency for the Ute Mountain Ute Indian Tribe 
and its members, the Tribe is pursuing numerous economic development projects on our 
homelands. Unfortunately, we are running into a shortage of available power from Empire 
Electric. One of these projects is UMIP, a 7,500 acre irrigation project which is being 
developed as part of the United States' obligations to the Tribe under the Colorado Ute 
Indian Water Rights Settlement Act of 1988 ("Settlement Act"). The Dolores Project, which 
UMIP is a feature of, is part of the Settlement Act. Increased profitability of UMIP will 
depend in large part on the availability of Western power, whether through Western's CRSP 
contracts or otherwise. Increased profits mean increased jobs for Tribal members. 

The Tribe has asked Western for an allocation of approximately 5 megawatts of project 
power from CRSP or as a preference customer to operate UMIP and for other economic 
development purposes. This request was turned down essentially by the Bureau of 
Reclamation, thereby mandating Western's response that only pumping or lifting power, i.e., 
project use power, can be allocated and, because the Tribe can gravity flow all of its water 
to the center pivots, no pumping or lifting is needed. (See discussion in 11-C, above). 
Western further supports its position with the argument that UMIP is not a utility even 
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though it has its own distribution system. The Tribe should nevertheless be able to obtain 
an allocation of power from Western as it is a preference entity and owns and operates the 
distribution system for UMIP which should qualify it as a utility according to Western's own 
statements. Again, as noted above, this is a real problem which is not addressed in the 
DEIS. 

B. Power for Individual Ute Mountain Ute Tribal Members and the Tribe's 
Establishment of a Utility Authority: 

As noted above, the Tribe has a real need for low-cost power for the residents on our 
homelands. In our attempts to satisfy Western's requirements, we have established a plan 
of operation for a utility authority. All that would be left to do is purchase Empire 
Electric's system on the Reservation and retain personnel to administer the utility authority. 
For this reason, not only has the Tribe been unable to obtain an allocation of power from 
Western for UMIP which should already have utility status, but we have also been unable 
to obtain an allocation for the Tribe itself. As preference entities, we do not believe Tribes 
should be required to have an utility to obtain an allocation of power from Western. 

We understand that the Oglala Sioux Tribe have raised this issue in their comments on the 
DEIS as well. We echo their concerns and strongly support the use of "eneriY credits" or 
other methods as a means of providing low-cost Western Hydroelectric power to tribal 
members without the need for establishing a utility authority. The establishment of a utility 
authority for the approximately 1800 inhabitants on our homelands would likely be an 
unjustified administrative burden and is, in fact, discouraged by the Rural Electric 
Association in the Department of Agriculture. Nevertheless, the Tribe is in position to go 
forward with a plan if it is absolutely required. 

C. Evaluation of Need in DetermininK Whether Preference Entities That are Not 
Existing Customers will Receive Allocations of Western Power: 

A related problem to the lack of a regime for determining how resource pool or project-by­
project basis power will be allocated is the failure of the DEIS to consider the "need" of a 
new customer or applicant for Western power. As discussed above, the economic conditions 
on the Ute Mountain Ute Indian homelands are severe. Because the DEIS does not have 
a need-based method for evaluating the requests of new preference customers, such factors 
cannot be taken into account. It is the Tribe's position that the addition of a need-based 
method for reviewing new requests is vital to the "equitable allocation of resources" which 
Western espouses in its DEIS. Importantly, such a method will serve to uphold the trust 
relationship of all agencies and department of the United States to Indian tribes. 

VI. Environmental Analysis: 

The Tribe also questions the environmental analysis in the DEIS, which appears to conclude 
that locking in the existing allocation of power to Western customers will have the least 
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environmental impact. The DEIS does not support this conclusion because it contains no 
analysis of the environmental effects of alternative power allocation regimes. As noted 
above, the Tribe strongly feels that an allocation regime which would ensure the availability 
of Western power to preference entities such as Indian Tribes should be included. The 
DEIS simply does not address the environmental impacts of providing CRSP or other 
Western Hydroelectric power to this or any other Indian Tribe. 

VII. Summary of Ute Mountain Ute Indian Tribe's Comments: 

The Tribe has raised herein some very pertinent concerns about the DEIS which Western 
proposes. Our concerns are particularly appropriate given Western's statements in the DEIS 
that it seeks an "equitable allocation of resources." Although the Tribe understands the 
need for planning stability which results when a Western customer can depend on its 
Federal power commitment, no allocation regime can be "equitable" without taking into 
account the needs of this and many other tribes within Western's service area. 

These concerns include the DEIS' lack of an alternative which provides for a resource pool 
of more than 10%, the DEIS' lack of guidelines and policies for determining how power will 
be re-allocated either under the resource pool on a project-by-project basis and the lack of 
a need-based method for evaluating new customers. Another important issue which the 
Tribe raises herein involve unsupported conclusions on environmental impacts of included 
alternatives and options which were not considered but should have been. One significant 
example of such an alternative is one that considers the allocation of power to preference 
entities which are not current Western customers. 

At the same time, the DEIS fails to address concerns about the allocation of power to 
preference entities which Western does not grant utility status to. How will tribal entities, 
many of which have the unique status of being preference entities without utility authorities, 
obtain power from Western if there are no provisions for doing so contained in the DEIS? 
In this regard, it will be important for Western to follow its own guidelines and statements 
regarding what is to be considered a utility. 

The Tribe greatly appreciates the opportunity to provide both written and oral testimony 
to the Committee on the very important issues raised by Western's DEIS and again invite 
you to come visit our very beautiful homelands. We seek to obtain an allocation of power 
from Western as soon as possible and. the alternatives proposed in the DEIS will affect our 
attempts to do so now and our ability to retain any allocation in the future after current 
Western contracts expire. Finally, the Tribe hopes the Committee can impress upon 
Western and the Bureau of Reclamation the need to acknowledge the unique. status of 
Tribes as sovereign governments which those agencies owe a trust responsibility to, the same 
trust responsibility which the Bureau of Indian Affairs is charged with. 
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The CHAIRMAN. Mr. Epperson. 

STATEMENT OF MICHAEL EPPERSON 

Mr. EPPERSON. Chairman Miller and members of the Subcommit­
tee on Oversight and Investigations, the San Francisco Bay Area 
Rapid Transit district is glad to have the opportunity to present 
our position to you. 

Our position is that BART is a desirable recipient of power mar­
keted by the Western Area Power Administration. However, the 
Draft Environmental Impact Statement, as written, has the poten­
tial of locking BART out of additional power allocations in 2004 
and thereafter. 

BART is a transit district created, organized and operated pursu­
ant to Sections 28500 to 29757 of the California Public Utilities 
Code. It is governed by a nine-member publicly elected board of di­
rectors. 

BART began rapid transit operations in 1972 with an average of 
15,000 weekday passengers. Last year, BART averaged more than 
253,000 weekday passengers. In another two years, weekday rider­
ship is expected to exceed 283,000. 

BART operates 34 passenger stations and 71 miles of track in 
the counties of Alameda, Contra Costa, San Francisco and San 
Mateo. Ten more passenger stations and 33 miles of new track are 
under construction. In addition to the rail network, buses connect 
BART with Solano, Marin, and Santa Clara Counties. BART also 
has weekday patrons from San Joaquin and Sonoma Counties. All 
in all, BART regularly serves patrons in nine counties. 

This year, BART will require approximately 59 megawatts of 
electric capacity to operate its system. Beginning July 1st of this 
year, 4 megawatts will come from the Western Area Power Admin­
istration Central Valley Project. In the year 2000, when all present 
CVP contracts expire, BART will require approximately 100 
megawatts of capacity. 

BART is an ideal recipient of Western power. BART provides an 
opportunity to make available to a broad spectrum of the public the 
economic benefits inherent in reclamation hydropower. Unlike 
many of Western's customers whose services are confined to a sin­
gle community, BART serves 15 communities directly and many 
more through connecting bus systems and express bus services. 
The number of communities served directly by BART is continuing 
to expand as BART expands its system. 

BART's electrically powered trains are clean air vehicles. Trans­
ferring riders from cars to BART improves air quality. BART miti­
gates traffic congestion, reduces the need for expensive highway ex­
pansion, provides affordable and efficient transit, and reduces the 
country's dependence on oil. 

For BART's public, Central Valley Project power means lower 
electric costs. Lower electric costs mean lower fares. Lower fares 
mean greater ridership. Greater ridership means less traffic con­
gestion and improved air quality. 

It has been proposed that the Power Marketing Initiative from 
the EP&MP EIS be adopted by the Central Valley Project EIS for 
post-2004 allocations. Alternatives 2 through 10 in the Draft Pro­
gram EIS propose that Western customers receive between 90 and 
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100 percent of the available power resources when their contracts 
expire. If applied to the Central Valley Project, these alternatives 
will have the effect of locking in present allocations of Central Val­
ley Project power for the next 20 to 40 years. 

It would seem imprudent for Western to establish a generic 
power allocation policy that locks in current allocations when West­
ern does not know how much Central Valley Project power will be 
available to market and what entities will desire to purchase the 
power. 

In addition, implicit in the allocation of public power is the exer­
cise of national energy policy and the adoption of environmental 
standards. Can Western ascertain today that certain allocations 
will be in confonnity with national policy and standards in place 
20 to 40 years from now? 

In addition to the environmental analysis in the Draft Environ­
mental Impact Statement, the statement appears to conclude that 
retaining the existing allocation of power to Western customers is 
the best environmental option without analyzing the environmental 
effects of alternative power allocation regimes. 

For example, the Draft Environmental Impact Statement does 
not consider the potential environmental benefits of increasing the 
future power allocations of certain customers. Increasing the alloca­
tion to BART would reduce BART's operating expenses and, there­
by, lower fares; and lower fares increases ridership and yields a 
number of social benefits, including air quality. 

Alternative 12 is the only alternative that gives Western the 
flexibility to respond to changes in national energy policy and envi­
ronmental objectives and allows for entities such as BART to par­
ticipate in the energy management initiative. 

Alternatives 11 and 12 propose that Western make power alloca­
tion contract extension decisions on a project-by-project basis, as 
Western has done in the past. The difference between Alternatives 
11 and 12 is that Alternative 12 provides a separate Integrated Re­
source Plan provision for small customers. 

Large utilities generally have a broad range of demand-side and 
supply-side measures available to them to improve efficiencies. 
End-use customers are usually limited to improving the efficiency 
of the end-use facilities. 

The IRP compliance requirements should be sensitive to the po­
tential benefits each customer would receive, as well as the poten­
tial benefits to Western's system. It is quite possible for Western 
to set IRP requirements that, when applied to end-users, have no 
real benefit to the customer or to Western's system and could actu­
ally discourage participation in Western's marketing plan. 

In conclusion to my testimony, I would like to respond to the 
issue of requiring utility status for new customers. I would like to 
point out that on page 11 of Western's draft environmental plan­
ning program's Environmental Impact Statement, it specifically 
states that new customer eligibility is limited to three factors: pref­
erence, utility status by a certain date, and being located in the 
marketing area. This is in a summary box rather than in the body 
of the draft report. 

I wish to point out that Western serves many nonutility cus­
tomers. And on page 59 of the draft report, they list how many cus-
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tomers they serve in each category. Within the Sacramento district 
itself, Western serves 26 Federal agencies and eight State agencies. 

It is our understanding and presumption that it has been in the 
public interest for Western to serve these agencies. And we are of 
the opinion that utility status should not be a requirement for new 
customers, but rather that the value that they offer the public in 
terms of benefit from public power should be considered as it has 
been in the past. 

That concludes my testimony. Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Epperson follows:] 
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TESTIMONY OF THE SAN FRANCISCO BAY AREA RAPID TRANSIT DISTRICT 

BEFORE THE SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 
COMMITTEE ON NATURAL RESOURCES, 

U.S. HOUSE OF REPRESENTATIVES 

JUNE 16, 1994 

Chairman Miller and members of the Subcommittee on Oversight and Investigations 

My name is Michael Epperson and I am here representing the San Francisco Bay Area 
Rapid Transit District which is commonly known as BART. We are glad to have the 
opportunity to present our position to you. Our position is that BART is a desirable 
recipient of power marketed by the Western Area Power Administration. However, 
the Draft Environmental Impact Statement, as written, has the potential of locking 
BART out of additional power allocations in 2004 and there after. 

BACKGROUND 

BART is a transit district created, organized and operated pursuant to Sections 28500 
through 29757 of the California Public Utilities Code. It is governed by a nine 
member, publicly elected, Board of Directors. 

BART began rapid transit operations in 1972 with, on average, 15,000 weekday 
passengers. Last year BART averaged more than 253,000 weekday passengers. In 
another two years weekday ridership is expected to exceed 283,000. 

BART operates 34 passenger stations and 71 miles of track in the counties of 
Alameda, Contra Costa, San Francisco and San Mateo. 10 more passenger stations 
and 33 miles of new double track are under construction. 

In addition to the rail network, feeder buses connect BART with Solano, Marin, and 
Santa Clara counties . BART also has weekday patrons from San Joaquin and Sonoma 
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counties. All in all, BART regularly serves patrons in 9 counties. 

This year BART will require approximately 59 megawatts of electric capacity to 
operate its system of which 4 megawatts will come from Western Area Power 
Administration (Western), Central Valley Project (CVP) beginning July 1st of this year. 
In the year 2004, when all present CVP contracts expire, BART will require 
approximately 100 megawatts of capacity . 

BENEFITS TO PROVIDING CVP POWER TO BART 

BART is an ideal recipient of Western power. BART provides an opportunity to make 
available to a broad spectrum of the public the economic benefits inherent in 
reclamation hydro-power. Unlike many of Western's customers whose services are 
confined to a single community, BART serves 15 communities directly and many more 
through connecting bus systems and express bus services. The number of 
communities served directly by BART will continue to expand as BART extends it 
system. 

BART's electrically powered trains are clean air vehicles. Transferring riders from the 
cars to BART improves air quality. BART also mitigates traffic congestion, reduces the 
need for expensive highway expansions, provides affordable and efficient transit, and 
reduces the country's dependence on oil. 

For BART's public, CVP power means lower electric costs. lower electric costs mean 
lower fares . lower fares mean greater ridership . Greater ridership means less traffic 
congestion and improved air quaility . 

THE ENERGY PLANNING AND MANAGEMENT PROGRAM, ENVIRONMENTALIMPACT 
STATEMENT (PROGRAM EIS) COULD BLOCK BART FROM RECEIVING ADDITIONAL 
CVP POWER IN POST-2004 ALLOCATIONS 

It has been proposed that the Power Marketing Initiative (PMil from the Program EIS 
be adopted by the CVP for post-2004 allocation. Alternatives 2-10 in the Draft 
Program EIS propose that Western customers receive between 90 and 100 percent 
of the available power resource when their contracts expire. If applied to the CVP, 
these alternatives will have the effect of locking-in present allocation of CVP power 
for the next 20 to 40 years. 

It would seem imprudent for Western to establish a generic power allocation policy 
that locks in current allocations when Western does not know how much CVP power 
will be available to market and what entities will desire to purchase the power . In 
addition, implicit in the allocation of public power is the exercise of national energy 
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policy and the adoption of environmental standards. Can Western ascertain today 
that current allocations will be in conformity with national policy and standards in 
place 20 to 40 years from now? 

In addition the environmental analysis in the Draft Program EIS appears to conclude 
that retaining the existing allocation of power to Western customers is the best 
environmental option without analyzing the environmental effects of alternative power 
allocation regimes. For example, the Draft EIS does not consider the potential 
environmental benefits of increasing the future power allocations to certain customers. 
Increasing the allocation of CVP power to BART would reduce BART operating costs 
and, there by, lower fares. Lower fares increases ridership and thereby yielding a 
number of social benefits, including improved air quality. 

ALTERNATIVE 12 

Alternative 12 is the only alternative that gives Western the flexibility to respond to 
changes in National energy policy and environmental objectives, and allows for entities 
such as BART to participate in the Energy Management Initiative. 

Alternatives 11-12 propose that Western make power allocation/contract extension 
decisions on a project-by-project basis as Western has done in the past. The 
difference between Alternatives 11 & 12 is that Alternative 12 provides a separate 
Integrated Resource Plan provision for small customers . Large utilities generally have 
a broad range of demand-side and supply-side measures available to them to improve 
efficiencies. End-use customers are usually limited to improving the efficiency of the 
end-use facilities. IRP compliance requirements should be sensitive to the potential 
benefits each customer would receive as well as the potential benefits to Western's 
system. It is quite possible for Western to set IRP requirements that when applied to 
end-users, have no real benefit to the customer or to Western's system, and, could 
actually discourage participation in Western's Marketing Program. 

This concludes BART's comments . The District appreciates the opportunity to present 
this material and hopes that it will be helpful. 
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Mr. MILLER. Bruce, let me ask you a question. In your statement 
on page 10, under 3 there, you finished up by saying you rec­
ommend that Western refrain from committing anywhere near 100 
percent of its resources. Instead, you recommend that Western con­
sider committing now no more than 80 percent of resources avail­
able, after environmental analysis are complete, or 70 percent of 
existing resources. 

How do you arrive at those figures? 
Mr. DRIVER. There really isn't any magic number. I think I ar­

rived at them as follows. 
I considered all of the reasons why Western should be careful 

about the amount of the resource that they commit, by contract, to 
supply. They include the need to purchase sometimes environ­
mentally damaging resources to firm the hydro resource that is, in 
part, related to how much resource they commit to supply in their 
contracts. 

I considered the basic unfairness to potential new customers of 
extending all or a very high fraction of their resources. 

I considered the fact that the utility industry is changing very 
rapidly, and in 10 to 15 years some of Western's existing customers 
may not even exist. There may be other customers that will come 
into being as a result of the breakup of the industry in the West. 

I also considered the fact that Western may want to withhold 
some of its resource in order to reward those of its customers that 
do excellent work on demand-side management and IRP. 

I thought about all those and I thought that anything between 
90 and 100 percent seemed to be too much. 

Now, very briefly, I was prepared to propose a higher fraction of 
the resource being made available if the base on which the exten­
sion is carried out is after environmental analyses are complete, or 
if the amount being made available is a percentage of the available 
resource down the line, rather than today's existing resource. 

So I just came up with the figure of 80 percent for whatever 
turns out to be available after the analyses are done, and 70 per­
cent--

Mr. MILLER. When you say 70 or 80, you are sort of considering 
one a gross and one a net figure if you had the proper environ­
mental assessments; is that what you are saying? 

Mr. DRIVER. Yes, that is exactly what I am saying. 
Mr. MILLER. That does not take into account Native American 

claims? 
Mr. DRIVER. It does. The 70 to 80 percent is the function of all 

the factors that I just enumerated. 
Mr. MILLER. Let me ask, if I might, Mr. Paul Little-well, actu­

ally the three of you, Mr. Paul Little and Ms. Knight-Frank and 
Mr. Epperson-this issue of classification as a utility; you have 
each encountered this. This is the issue of utility status, having to 
acquire that to acquire the power. 

As I look at it, my understanding is that is not a requirement 
of law; that is a requirement of Western that they have developed 
by regulation as a three-part test that they suggest for new cus­
tomers. The one in the law is preference; is it not? 

Mr. EPPERSON. Mr. Chairman, that is my understanding; that is 
not a requirement of law. My concern is that substantial weight 
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seems to be given to that requirement, and it is one of informal 
standard. 

Mr. MILLER. In the brief that the Oglalas have submitted, you 
still believe there needs to be a change in legislation, do you not? 
Am I reading that correctly? 

Mr. LITILE. Yes, Mr. Chairman. 
Getting back to the issue of utility status, like I stated in my oral 

testimony, we went to Western and addressed all these issues of 
the Oglala Sioux Tribe and tribal members on the Missouri River 
Basin. It was always stated to us that we cannot accept new cus­
tomers-you are not a utility status, you don't have utility status. 

My answer to that, I opposed that. I think the tribe should be 
entitled to power that is generated off the Missouri River. As stat· 
ed in the 1851 treaty, the tribe has water rights on the river. 

Ms. KNIGHT-FRANK. Mr. Chairman, we have encountered the 
same thing. And we do have a plan of operation as it states in our 
written testimony. We are serious about this situation because of 
not being able to grow. We have enterprises. We are trying to be 
self-sufficient, and this is holding us back. And I think when we 
were just having a discussion with Mr. Barrett real briefly, we in­
formed him we do own some of the lines on the reservation. 
Through the money we have been able to get through Congress for 
our irrigation project, we have built those utility lines, and we have 
an O&M agreement with Empire. So I think that is one of the 
things that may be of concern to them. 

But I think the situation should really be looked at. We are capa­
ble of building those lines and doing the maintenance. 

Mr. MILLER. I am just trying to determine if this is an artificial 
barrier or if this is a real barrier. Given both of your briefs and 
our reading, I am not quite sure this isn't an artificial barrier, this 
being thrown up. 

Let me, Bruce, ask you another question. You raised the issue 
that it is one thing when Western looks down the line and asks 
what its customers are doing with respect to efficiency and environ­
mentally sound practices with respect to renewables and what have 
you. It is not a question when they look up the line to see about 
purchasing. 

I think what you are raising is whether they are purchasing to 
provide this power. 

Mr. DeFazio suggested it may be easier for some customers to 
suggest that Western engage in that process, rather than them­
selves, and avoid the hassles or the problems there. 

Mr. DRIVER. That is right. I would not think that SMUD, for ex­
ample, would be looking to Western for leadership in terms of en­
ergy efficiency and the use of renewable resources. They are well 
ahead of what Western is doing. But many of Western's customers 
are quite small, and I think that Western really could provide a 
nice integration, if you will, function for them in terms of acquiring 
renewables and even acquiring energy efficiency from their own 
customers to firm up their own Federal hydroelectric resource. . 

Mr. MILLER. The Secretary has indicated that he is prepared to 
pursue that, so hopefully that will happen. 

Let me thank you all very much for your testimony, and Ms. 
Knight-Frank, I think in your statement-! have read so many 
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statements, I am getting confused-but you had pursued some ac­
tions, had you not, with the legislative delegation in terms of serv­
ice? Had you not come to the congressional delegation to talk about 
this with your Senators? 

Ms. KNIGHT-FRANK. Yes. We have pursued this for some time, 
and I think at first we were under the impression that we could 
do it, get it in on a bill, but we have been told that it has to be 
authorized. 

Mr. MILLER. Right. You were looking at it in terms of a rider on 
the appropriations bills, as I understood it, and they said, we will 
take that under consideration and talk to the other Members of the 
committee that would be involved in that. 

As I said earlier, I feel a very strong commitment that some of 
these issues be addressed on a rather timely basis because they 
have been hanging out there for a very, very long time. That is 
true with the Oglalas, also, on these issues. So we will get back to 
you on those. 

Let me thank you very much for your help and for your testi­
mony, and Bruce, for your work here. Thank you. 

The committee stands adjourned. 
[Whereupon, at 1:55 p.m., the subcommittee was adjourned.] 
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which apire in 2001 (217 mepwatll ); and, the Boulder Cauyon contracts i.e. Hoover 
o.m. which apire in the year 2017 (1,9S1 mepwatll). 

I am very concemed tbal tbae propoull to Cllelltially lock-in current WAPA power 
.UOC.Iiolll weD into !be nat century wiD Jndude lhil A.dminillradon and iu successon 
from taJdnilbc 1tep1 -.ry to IIIUe !be W APA power IJI!Cto raponsioe to the 
ecoaomic and eJIYiroluDcDm1 needl of !be Wea in !be COIIIin& decada. I also question 
both !be wildom and pncdeallty of maldDa power alloeadaa clec:IAcx. 10 to 23 years in 
ldwance of ClllllrKt apiratlon dalel wben it il impollible to know booN much power wiD 
be avan.ble at that lime or wbo wiD seek lllciQiionL 

Furthe111111n, a pnerk WAPA policy reprdlnt power .UOC.tlon may not be appropriate 
beeaiiiC of !be slpiflcun cll!rereDcel in !be lawl, pollcia, and problellll relalina to each 
water and power projeel tba1 W AP A market~ elecUicity from. A power .UOC.tion poUcy 
that worb Cor !be Plc:k-Sioul MlUouri River 1J11Cm may not be workable for !be Central 
Valley Projec:t, and vice --.. 

I also question lbc11eed to link power a11oc:at1o11 and coatna renewal to the integrated 
raource plannina ~ estlblilbed by Section 114 of !be Ellef&Y Policy Act of 
1992 (42 U.S.C H Tr1S.Tr16) (EPAct). WAPA a&iall haft staled that linkage 
between IRP and eonnc:t aiCDiiolr il -.y to prtMde WAPA cuatomen the 
certainty !bey need to ClOIIducl IRP and aequire aew raoUn:a. While it il pouible tbat 
W AP A COIItrldl need to be ClleDdecl earlier than !bey haft beeD in !be put in order to 
6u:iUtate IRP (oontnlctl Cor S43 mepwatll of CVP power were mlfted in 1992, 2 yean 
before !bey apired). I am IKit OOD¥iDced tbal utilltiel need to know what resources wiD 
be awiJabJe from W AP A 15 to 40 .yean from DOW in order to auide their c:unent 
reloun:e aequllltionL No pnadent utility in !be United Statea II buiJdina new aeneration 
reaoun:a in 19M to aet demud that it belleoes may arise in 2010 or 203.5. 

Finally, then II no ~ in !be leplatiYe biltory of Section 114 Cor linkin8 eontraet 
Cltelllioa to IRP. Sec:doa 114 -!be product at c:atellliw: bi-partisan neaotiations and 
- aupported bJ repactllatiYes of many W AP A C111to1Den, iacludin& tbc Colorado 
River EDaJ.y Dlltrtbulan Alloc:iatioa, !be N<Jrlbcm Califomia PoWer Apncy and the 
Nadollal Rant Electric CooperatiYe Auoclalitm. AI no t;m. duliDf tbc consideration of 
SectioD 114 did uy Member oflhil Commi- or tbc HeMe-SeDate Conference. 
Committee .,_ pnlpoiC to amend Section 114 to lint IRP to eontraet extension. 

I look forward to eDplina in a CClllltniC:tiYe dilcullioa wltb the Department at this 
beartn& on !be many illuel tbaii\III'OIIIId W AP A poWer allocadoa. Despite the very 
broad ranp of coacen~~l haft 1bout many of !be proplll&ll .tbat WAPA il considering! 
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believe that it is posaible to resolve the# concerns in a manner that serves both the 
broader public interest and the particular interests of W AP A customers. 

I have anached a series of questions that I request the Department respond to in its 
written testimony. Please fax or deliver an advance copy of your wrinen testimony to the 
Subcommittee no later than Monday, June 13, 1994. The Subcommittee fax number is 
(202) 225-3554. Please also deliver 15 copies of your testimony to Room 1328 
Longworth Houae Office BuiJdinc no later than June 15, 1994. If your staff has any 
questions regarding the hearing please have them contact Mr. Dan Adamson (225-1911) 
or Ms. Linda Stevens (225-6042) of my stall. 

Thank you for your consideration of this request. 

~vu.~ 
Subcommittee on Oversight 
and Investigations 

cc: The Honorable Bob Smith, Ranking Member, 
Subcomminee on Oversight and Investigations 

The Honorable William H. White, Deputy Secretary, 
Department of EnerJy 

Mr. William Oapn, Administrator, 
Western Area Power Administration 
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DEPARTMENT OF ENERGY QUESTIONS 
JUNE 16, 1994 

HEARING ON WAPA POWER AlLOCATION 

1. Can the Department of Energy predict with confidence the amount of hydroelectric 
power that will be available to market from the Loveland and Salt Lake City Projects in 
2004, Parker-Davis in 2008, or Boulder Canyon in 2017? According to the Bureau of 
Reclamation's comments on the DEIS, " ... insufficient information is available to Western 
to enable it to make a sound decision relating to contracts that will expire 10 years from 
now." 

In light of the uncertainty surrounding the future availability of these resources, wouldn't 
it be prudent to defer these power allocation decisions to a later date? 

2. The power allocation options in the WAPA DEIS aU reserve between 90 and 100 
percent of the available power resources for current W AP A customers. Is the 
reservation of such a large proportion of these resources for current customers prudent 
when it is impolllble to determine what preference entities will be applying for power 
resources when contracts expire 10 to 20 years from now? 

3. The general conclusion of the DEIS's environmental analysis appears to be that the 
more po'lllel" W AP A reserves for current custotners, and the longer the contract 
euension, the better the result for the environment because customers will utilize W AP A 
hydroelec:tricity instead of building their own fossil fuel· fired generation. However, this 
conclusion is based upon the inaccurate assumption that W AP A markets only 
hydroelectricity from federal dams and purchases no power. 

Please provide, on WAPA·wide and projec:t·by·projec:t basis, estimates of the percentage 
of the electricity that W AP A has provided to its finn power customers in each of the last 
S years that is from fossil fuel-fired generation. Shouldn't the DEIS analyze the 
environmental effects of WAPA's purchase and sale of WAPA electricity that is 
produced from fossil fuela? 

4. In the put. WAPA officials have stated that there needs to be linkage between IRP 
and contnu:t atelllion in order to provide WAPA customers with the certainty they need 
to conduct IRP ad acquire new resources. Amongst the alternatives analyzed in the 
DEIS is atendin& LoYeland and Salt Lake City power contracts that expire in 2004 from 
10 to JS years. Tberefore, under the various altcmativa these particular contracts would 
be extended until at least 2014 and as long as until 2039. 

Is it current utility practice to invest in supply or demand side resources for electricity 
needs that may exist 20 yean from now (2014) or 4S yean from now (2039)? lf not, is it 
neceuary to act now to euend contracts for the purpose of facilitating IRP? 
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S. In its comments on the DEIS, the Bureau of Reclamation states: 

Reclamation is concerned that the power contract extension alternatives proposed 
by Western may create unrealistic expectations regarding future power aUocatio_ns 
amonpt Western customers, which may be difficult to satisfy in the event of future 
changes in the operations of Reclamation Dams. The recent controveny 
regarding changes in Glen Canyon Dam operations demonstrated that although 
Reclamation retaiJII control owr dam operations, the expectations of Western, 
aod its customers, that a certain amount of power will be produced by a dam 
make it much more difficult fc! Reclamation to exercise its discretion to modify 
dam operations. 

In light of the Bureau's concerns about the environmental consequences of creating 
unrealistic expectations of future power allocations, is it prudent for W AP A to make 
power allocations decisions in 1994 for contracts that will expire 10 (Loveland, Salt Lake 
City) to 23 years (Hoover) from now? 

6. The DEIS only coDSiders power allocation options that involve reserving between 90 
and 100 percent Of the awilable power resource for WAPA customers. The DEIS does 
DOt analyze the environmental effects of any alternative power allocation regimes, 
including the followiq: 

• providing power to preference entities that do not currently receive W AP A 
power such u Indian tribes and others; 

• increuing the power provided for the pumping of water for fish and wildlife 
purposes; and, 

• increasing the power allocations of W AP A customers who maximin the 
environmental benefit of their current allocations through energy efficiency and 
other meuures. 

Shouldn't the DEIS be modified to analyze these alternatives? 

7. What is the CXllltr1ICt length for current Pick.Sioan, Loveland, Salt Lake City, Central 
Valley Projeet aod Parker-Davis contracts? Haw far in advance of the expiration of 
previous contracts were these current contracts signed? 



=f:~(1~fO#tHI-'.(HAIIIIIIAN 

IOWAIIO J . ....... ,. .....,.:SA(HUJ(TYS 
AUSTlliiJWU_.,,...,S'I'\V.UU. 
IIIICCJOI ~~ .. WUT~ 
IIIU<l' vtNTO . ......... SOUo 
'"'1-~LAIIIII . -TAIU. 
_,. .. ~UCOO.VI«iillll~ 
SAMGUIMII!SOOI.COIII'OfCT'ICUf 
~IC!WGttUIO-.OU~ 
l lll ~IC:AAIID$0111 . 01tW ... )IICO 
NTt114.DofAliO. OMGOII 
INifM fll li01111AVA(!l4 ....... 111Uo11S.IoMQA 

~~~.::~;~;,:::MOTA 
Nl ll.AI IIIIC !aO .. IIl. .... WAII 
l:o'4"'*"-I:IOOI.I'f. CAI,JI'QIIIAA 
~OIIIO!IIf:~MCilO. PUIIITO MCO 
IA.IIoUIUoGU$1t.~ 
UM-~. Uf­
IIIATMAMIIUol. c.tOIIGioll 
YloUIIelD • ....CIOI'I', IIICW1'0111C 
IOifiTA~GI,IAM 
SAMf .... ~ 
t.UIIIfVMl.~ , .. ,,,,-. ..... ..., .. 
~J . ....... OW • • tllfT\ICII.Y 
~w.....-n. WtKo.a. 

264 

lt.lil. J1oust of 1\tprtstntatibts 
~ommitttt on 

.Batura( Be•ource• 
aasbin;ton. llC 20515-6201 

June 17, 1994 

The Honorable William H. White 
Deputy Secretary 
Department of Energy 
1000 Independence Ave, s.w. 
Washington, D.C. 20585 

Dear Mr. White: 

. . ; · 
'- ~- ,....,. _ .. ,. 

OIJN YOUNr:i. AIJr.S.A 
~IHG llli'UIUC""' tolfMeEII 

-l'tor-U.III.Uf4M 
I .... AU f V\I'CMOOYI(IO. NIVAOA 
flfOIII~UGU ~QNU. 
IION.II'ff$JIIIftl0"fG()It 
CltAICfntOIIIUII. W'I'O......CO 
~ .. J OU!'ICAN • .-•• TIN"USU 
.IOtl ... fll'r. COl.~ 
~ r ooounu. C~lfOINOIA 
WAYI'II(AU,.AIIO. COI.OIU.OO 
III( MAACIII t.U.U. lOVISIANA 
l(NUoi,.VIIIT , C ..... IfOIINIA 
SCOTTYCOIIIIIS. COLO IU.OO 
II>CIIMOWI'(IIIIIIQ, CAI. ofOIIIoiiA 
JA1'0!CI((Y, A IIIU.IOISAJ 

JOMMU.'IIW'IIfloiCf 
lf.UfOIIilfC'1'a. 

IT.ullll'SGCI.,._U 
GUolllloiW.COVtllh. 

CIMOIItlV ..... Il!llol 
~sr.t.HOUWt:TOII 

Thank you very much for your June 16, 1994, testimony before the 
Subcommittee regarding the Western Ares Power Administration 
(Western). I commend you for your willingness to engage yourself 
in the many important issues facing this agency. Your testimony 
outlined the most substantial proqraa for reform of Western 
policies ever presented by a federal official. I look forward to 
working together with you on the iapleaentation of these reforms. 

Attached are questions that I request that the Department respond 
to for the record. I would appreciate receiving these responses 
by July 1, 1994. I may submit additional questions to the 
Department in the coming weeks. 

Thank you for your consideration of this request. 

cc: The Honorable Bob Saith, Ranking Member, 
Subcommittee on OVersight and Investigations 

Mr . William Clagett, Administrator 
Western Area Power Administration 
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DZPAR~ OP IHBRGY QOZBTlOHB 
POR 'l'BB RICORD 

BBARIHG OK WAPA POWBR ALLOCATIOH 
JOHB 16, 1tt4 

1. There ie no requirement in either etatute or case law that 
bars Western from marketing power to preference entities that are 
not utilities . Western sells a considerable amount of power to 
end-users, particularly State and federal installations. Western 
has a great deal of discretion in defining what a preference 
entity is because the Reclaaation Project Act of 1939 requires 
only that "public entities• shall . be favored when Western 
allocates power. City of Santa Clara. California y. Andtus, 572 
F.2nd 660 at 667, (9th cir. 1978). In fact, Congress has 
axpreaaed no intent on the question of whether preference 
entities muat have •utility responsibility.• Salt L§ke City, at . 
al. y. Western Area Pow•t A4ministtation, 926 F.2nd 974 at 978 , 
(lOth Cir. 1991). . 

Western's EPMP DEIS would limit new customers to those with 
"utility status" (p. 11, DEIS) and Deputy Secretary White's 
testimony stated that Western supported allocating power to 
"Native American utilitiaa and other eligible preference 
entities."(p. 19) Is it the Department's policy to only provide 
allocations of Western power to new preference customers with 
•utility status"? Will the Department direct Western to amend 
the EPMP EIS ao that allocation to new preference cuatomars such 
as Native American tribaa that do not have •utility status" will 
be considered? 

2. In my view, a project specific EIS procasa can far mora 
accurately gauge the environmental and economic impacts of 
allocation/contract extension dtciaions and also provides the 
citizen• of the project areas with far mora input than the EPMP 
EIS. For example, a nuabar of preference entities that are 
interested in receiving Western power allocations, including 
Native American tribts, wert unaware that the EPMP DEIS might 
affect thtir ability to receive power from Waatern in the future 
until they war• contacted by my office. In addition, project 
specific EISa will make it much aaaiar for Weatern to coordinate 
its efforts with the power generating agencita, the Bureau of 
Reclamation and Corps of Engineers. 

Western has initiated stparate EISa concerning 
allocation/contract extenaion of Central Valley Project (CVP) and 
Salt Lake City Area Integrated Projects (SLCA) power post-2004 
when current contracts expire. Will these project specific EIS's 
be the NEPA decieion document tor the allocation/contract 
extanaion of CVP and SLCA power poat-2004 rathtr than Energy 
Planning and Management Program (!PMP) EIS? 
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3. Will the Department direct Western to conduct a project 
specific EIS regarding allocation/contract extension of the 
Loveland Area Projects contracts which expire in 2004? If not, 
please explain the baeis tor this decision. 

4. Deputy Secretary White's written Subco~ittea testimony stated 
that 10 year power contract• ware too short and 40 year contracts 
ware too long. (p. 4) Since Western was created the majority of 
power contracts it has eiqnad have been tor 15 or 10 years, 
including Pick-Sloan (1,656 MW), SLCA (1,398 MW), Loveland (693 
MW), and a portion ot CVP (539 MW). One set of 21 year contracts 
have been signed tor Parker-Davis (217 MW) and congress 
statutorily directed Western to eiqn 30 year contracts in the 
Hoover Power Plant Act ot 1984 tor the Boulder canyon Project 
(1,951 MW). Typically, Waetarn has renewed contracts 2 to 5 
years in advance of contract expiration dates. 

The Pick-Sloan contracts will expire first, in the year 2000, so 
I assume that the Departaant will be ·making a decision in the 
near term regarding the length ot this extaneion. Will the 
Department direct Western to extend Pick-Sloan contracts for no 
longer than 15 years, which is the length of the currant Pick 
Sloan contracts? 

5. The Subcommittee has longetandinq concerns regarding the 
unauthorized conetruction ot transmieaion linea by Western. A 
recent example ot thie problem is the proposed Navajo 
Transmission Project (NTP), a 400-mile 500-kv transmieeion line 
between the Four Corner• area of Haw Mexico and the Las Veqaa, 
Navada area, which is expected to coat over $320 million. I have 
requested that no Western funding be made available for this 
project in Fiscal Year 1995, because NTP hae not been authorized 
by the Natural Resource• Comaittaa. Consistent with this 
request, Western's funding requeet tor NTP wae denied in the FY 
1995 Energy and Water AppropriatioAe bill as paesed by the House. 

Quaetione have been raised recently regarding the NTP by both 
Western cuatoaare and anvironmantalieta. The Colorado River 
Energy Dietributora Association (CREDA), which repraeants WAPA 
Colorado River Storage Project (CRSP) cuatoaare who pay through 
their power rates for Western expenditures on the NTP, has stated 
that they are being aeked to pay tor mora than their fair share 
of this project. According to CREDA, only about 8 percent ot the 
capacity ot this line would be used tor purpoeaa related to CRSP, 
yet CREDA members through Western, have already paid tor 25 
percent ot the total estimated coete tor NTP etudiae and pre­
conetruction activitiee. 

Two environmental groupe, the Land and Water Fund of the Rockies 
(LAW Fund) and the Natural Raeourcae Defense Council (NRDC), have 
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also raised questions regarding the NTP. According to these 
groups, the NTP would adversely affect the Southwest environment 
because it would encourage increased generation of electricity 
from coal and discourage the usa of more environaentally benign 
sources of electricity such as anergy efficiency. 

The LAW Fund/NROC has also pointed out that Western's decision to 
participate in the NTP was made without the benefit of any 
systeaatic study of the need tor the line or the potential 
impacts it might have . This criticism is bolstered by the tact 
that Western's estimates of the amount of capacity it would use 
on the line have changed considerably over the last year . In 
1993, WAPA planned to usa up to 40 percent of the NTP to transmit 
CRSP power. Recently, Western has stated that its participation 
in the line will be •no more than• 20 percent, which is 
sUbstantially higher than the 8 percent estimate arrived at by 
western customera. 

NTP is, at best, an example of the serious flaws in Western's 
decisionmaking process tor pursuing trans•ission line 
investments. One way for Western to avoid a repeat of the NTP 
fiasco would be to apply integrated resource planning principles 
to transmission investments. During informal discussions with 
my staff, WAPA officials have stated that the NEPA EIS process is 
the bast forum for addressing th'sa questions. I strongly 
disagree. Fundamental questions about the need for a 
transmission invastsant should be answered, basad on available 
information, before •illions of dollars are spent on an EIS. 

Will the Department direct Western to apply integrated resource 
planning principles and processes to the agency's investments in 
new and upgraded transmission lines? 
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Department of Energy 
Washington, DC 20585 

July 12, 1994 

The Honorable George Miller 
Chairman 
Subcommittee on Oversight and Investigations 
Committee on Natural Resources 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

On June 16, 1994, William H. White, Deputy Secretary of 
Energy, testified regarding Western Area Power Administration's 
policies. 

Enclosed are the answers to the five questions submitted by 
you to complete the record. 

If we can be of further assistance, please have your staff 
contact our Congressional Hearing Coordinator, Valerie Howard, 
on (202) 586-2032. 

Enclosures 



Question 1: 

Answer: 

269 

QUESTIONS FROM CHAIRMAN GEORGE MILLER 

There is no requirement in either statute or case law that 
bars Western from marketing power to preference entities that 
are not utilities. Western sells a considerable amount of 
power to end-users, particularly State and federal 
installations. Western has a great deal of discretion in 
defining what a preference entity is because the Reclamation 
Project Act of 1939 requires only that "public entities" shall 
be favored when Western allocates power. City of Santa Clara. 
California v. Andrus, 572 F.2nd 660 at 667, (9th Cir. 1978). 
In fact, Congress has expressed no intent on the question of 
whether preference entities must have "utility 
responsibility.• Salt Lake City. et. al. v. Western Area 
Power Administration, 926 F.2nd 974 at 978, (lOth Cir. 1991). 

Western's EPMP DEIS would limit new customers to those with 
"utility status" (p. 11, DEIS) and Deputy Secretary White's 
testimony stated that Western supported allocating power to 
"Native American utilities and other eligible preference 
entities."(p. 19) Is it the Department's policy to only 
provide allocations of Western power to new preference 
customers with "utility status"? Will the Department direct 
Western to amend the EPMP EIS so that allocation to new 
preference customers such as Native American tribes that do 
not have "uti 1 i ty status" will be considered? 

Western will not require utility responsibility for all new 

preference power customers receiving allocations of Federal 

Power. 1 Many Federal agencies, including DOE installations, 

have enjoyed preference status, as end users, even though they 

have no utility responsibility. DOE plans no change in the 

status of such Federal agencies. ' However, it is Western's 

policy to give preference in allocating power to 

municipalities that have utility responsibility. A recent 

court opinion found Western's hterpretation of Congressional 

intent supporting this policy for municipalities to be "fully 
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reasonable .• Salt lake City. et al . v. Western Area Power 

Administration. et al . , No . C86-lOOOG (C.D . Utah Apr . 14, 

1989), slip op . at 40, aff'd, 926 F.2d 974, 978 (lOth Cir. 

1991) . 

As for Native American Tribes, the Bureau of Reclamation 

concluded in 1961 that the Navajo Tribe qualified as a 

preference customer under § 9(c) of the Reclamation Project 

Act of 1939 . Western has always considered Native American 

Tribes as preference entities . Proposals for providing 

allocations directly to Native American Tribes will be 

developed on a project-by-project basis, during the allocation 

of project-specific resource pools. This flexibility is 

critical since an allocation of power is of no value unless an 

organization has the means to receive power ; the potential 

customer must be ready, willing and able to take delivery of 

power . If resource pools are part of the proposed EPAMP rule, 

they will be sized to include proposed allocat i on s to Native 

American Tribes . 

Many Native Americans receive hydroelectric power benefits 

from Western today. Western has directly allocated power to 

tribal utilities or tribal irrigation districts. Western also 

has allocated power to cooperatives that, in turn, serve many 

tribal loads . lower electrical rates are paid by tribes 

served by utilities receiving power from Western. Ei ther 

directly or indirectly, Western's allocations benef i t 45-50 
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tribes throughout the west. In the Eastern Division of the 

Pick-Sloan Missouri Basin Program, Western estimates that 

approximately 30 percent of the total Native American load on 

tribal reservations is met through Western allocations of 

power to cooperatives serving these reservations. 

The page in the draft EIS referenced by the Chairman's 

question will be expanded to clarify Western's policy. 
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In my view, a project specific EIS process can far more 
accurately gauge the environmental and economic impacts of 
allocation/contract extension decisions and also provides the 
citizens of the project areas with far more input than the 
EPMP EIS. For example, a number of preference entities that 
are interested in receiving Western power allocations, 
including Native American tribes, were unaware that the EPMP 
DEIS might affect their ability to receive power from Western 
in the future until they were contacted by my office. In 
addition, project specific EISs will make it much easier for 
Western to coordinate its efforts with the power generating 
agencies, the Bureau of Reclamation and Corps of Engineers. 

Western has initiated separate EISs concerning 
allocation/contract extension of Central Valley Project (CVP) 
and Salt lake City Area Integrated Projects (SlCA) power post-
2004 when current contracts expire. Wi 11 these project 
specific EIS's be the NEPA decision document for the 
allocation/contract extension of CVP and SlCA power post-2004 
rather than Energy Planning and Management Program (EPMP) EIS? 

Western has initiated an environmental impact statement 

process regarding the marketing of power from the Centra 1 

Valley Project (CVP) and the Washoe Project after existing 

contracts expire in the year 2004. The CVP 2004 marketing 

plan EIS will be the National Environmental Policy Act (NEPA) 

decision document for future allocations/contract extensions 

in northern California. 

The Energy Planning and Management Program EIS will not be the 

final NEPA decision document for the Salt lake City Area 

Integrated Projects (SlCA/IP) after existing contracts expire 

in 2004. Western will not extend any SlCA/IP resources beyond 

2004 until the ongoing marketin~ plan EIS, the marketing plan 

itself, and associated contract changes are complete. 

Additional project-specific environmental documentation will 
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be needed before decisions can be made on such important 

issues as the resource to be marketed after existing contracts 

expire , 11llocations to new customers, and the size of a 

resource pool . Whether the necessary environmental 

documentation would rise to the level of an environmental 

impact statement depends upon the issues, public interest, and 

controversy that exist when these questions are addressed at 

a time closer to the expiration date of exist i ng contracts . 

Western • s ongoing project-speci fie environmental impact 

statement for the SLCA/IP analyzes power marketing between now 

and the year 2004. Since no decision has been made on current 

resource commitments, it is premature to address the marketing 

of power after current contracts expire. 
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Will the Department direct Western to conduct a project 
specific EIS regarding allocation/contract extension of the 
Loveland Area Projects contracts which expire in 2004? If 
not, please explain the basis for this decision. 

The Energy Planning and Management Program EIS may be the 

final NEPA decision document for the marketing of power from 

the Loveland Area Projects (LAP) after existing contracts 

expire in 2004. The existing contracts require a review of 

the marketable resource and, if required, an adjustment to the 

current firm power commitments in 1999. If environmental 

concerns are identified during the adjustment process, 

additional project-specific environmental documentation may be 

required. Public processes and environmental documentation 

will also be required before final decisions are made on 

allocations to new customers and the size of the LAP resource 

pool . 
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Deputy Secretary White's written Subconvnittee testimony stated 
that IO year power contracts were too short and 40 year 
contracts were too long. (p. 4) Since Western was created 
the majority of power contracts it has signed have been for 15 
or IO years, including Pick-Sloan (1,656 MW), SLCA (I,398 MW), 
Loveland (693 MW), and a portion of CVP (539 MW). One set of 
2I year contracts have been signed for Parker-Davis (2I7 MW) 
and Congress statutorily directed Western to sign 30 year 
contracts in the Hoover Power Plant Act of I984 for the 
Boulder Canyon Project (1,95I MW). Typically, Western has 
renewed contracts 2 to 5 years in advance of contract 
expiration dates. 

The Pick-Sloan contracts will expire first, in the year 2000, 
so I assume that the.Department will be making a decision in 
the near term regarding the length of this extension. Will 
the Department direct Western to extend Pick-Sloan contracts 
for no 1 onger than IS years, which is the 1 ength of the 
current Pick Sloan contracts? 

Western is developing a proposed Energy Planning and 

Management Program rule based upon the numerous comments 

received during the public process. Based upon the record 

that has been estab 1 i shed, a term of contract will be inc 1 uded 

in the proposed rule. Additional public comment will then be 

sought before a final rule is developed and the final 

en vi ronmenta 1 impact statement is prepared. To protect the 

integrity of the public process, no decision on the term of 

contract will be made public prior to publication of the 

proposed rule. However, I can assure you that this important 

issue will receive my personal attention before any proposals 

or decisions are made. 
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The Subconvnittee has longstanding concerns regarding the 
unauthorized construction of transmission lines by Western. 
A recent example of this problem is the proposed Navajo 
Transmission Project (NTP), a 400-mile 500-kv transmission 
line between the Four Corners area of New Mexico and the Las 
Vegas, Nevada area, which is expected to cost over $320 
mill ion. I have requested that no Western funding be made 
available for this project in Fiscal Year 1995, because NTP 
has not been authorized by the Natural Resources Committee . 
Consistent with this request, Western's funding request for 
NTP was denied in the FY 1995 Energy and Water Appropriations 
bill as passed by the House. 

Questions have been raised recently regarding the NTP by both 
Western customers and environmentalists . The Colorado River 
Energy Distributors ASSociation (CREDA), which represents WAPA 
Colorado River Storage Project (CRSP) customers who pay 
through their power rates for Western expenditures on the NTP, 
has stated that they are being asked to pay for more than 
their fair share of this project . According to CREDA, only 
abo~t 8 percent of the capacity of this line would be used for 
purposes related to CRSP, yet CREDA members through Western, 
have already paid for 25 percent of the total estimated costs 
for NTP studies and pre-construction activities. 

Two environmental groups, the Land and Water Fund of the 
Rockies (LAW Fund) and the Natural Resources Defense Council 
(NRDC), have also raised questions regarding the NTP. 
According to these groups, the NTP would adversely affect the 
Southwest environment because it would encourage increased 
generation of electricity from coal · and discourage the use of 
more environmentally benign sources of electricity such as 
energy efficiency. 

The LAW Fund/NRDC has also pointed out that Western ' s decisi .on 
to participate in the NTP was made without the benefit of any 
systematic study of the need for the line or the potential 
impacts it might have. This criticism is bolstered by the 
fact that Western's estimates of the amount of capacity it 
would use on the line have changed considerably over the last 
year . In 1993, WAPA planned to use up to 40 percent of the 
NTP to transmit CRSP power. Recently, Western has stated that 
its participation will be "no more than" 20 percent, which is 
substantially higher than the 8 percent estimate arrived at by 
Western customers. 

NTP is, at best , an example of the serious flaws in Western ' s 
decisionmaking process for ~ursuing transmission line 
investments . One way for Western to avoid a repeat of the NTP 
fiasco would be to apply integrated resource planning 
principles to transmission investments. During informal 
discussions with my staff, WAPA officials have stated that the 
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NEPA EIS process is the best forum for addressing these 
questions. I strongly disagree. Fundamental questions about 
the need for a transmission investment should be answered, 
based on available information, before millions of dollars are 
spent on an EIS. 

Will the Department direct Western to apply integrated 
resource planning principles and processes to the agency's 
investments in new and upgraded transmission lines? 

Western will use applicable integrated resource planning (IRP) 

principles and processes in its transmission planning . Use of 

IRP principles and processes would be beneficial to Western's 

ratepayers by assuring that investments are cost-effective . 

Env i ronmental benefits also could result as Western evaluates 

transmission in accordance with IRP principles. 

I agree that fundamenta 1 questions about the need for a 

transmission line investment should be answered before 

millions of dollars are spent on an EIS . However, application 

of IRP principles during the transmission line EIS process 

offers an opportunity for analysis of the character of 

generation to be transmitted , an opportunity that may not 

ex i st at an earlier stage in the planning process . 

Alternative routes for transmission lines would not be 

determined unt i l the seeping process is complete . The 

location of a transmission line may influence the type of 

resource that would be transmitted over that 1 ine. One 

alternative may result in fossil-fuel thermal plant 

generation, while other routes may encourage operation of a 

natural gas-fired turbine or development of renewable 

resources. 
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Use of IRP principles in Western's transmission planning is 

reflected in decision rules recently adopted by Western as 

part of its strategic planning process. Proposa 1 s for 

construction of new facilities and, as appropriate, 

significant upgrades of existing facilities will be assessed 

using IRP principles. In addition, the proposals must pass at 

least one of the three following criteria before Western will 

consider construction: 1) increased revenues from the new 

facilities must exceed the annual cost over the first five 

years of service; 2) customers must benefit sufficiently to 

support the new facilities in spite of a poss i b 1 e rate 

increase; or 3) the new facilities will be funded by others. 

Western will also continue to engage in regional transmission 

planning with other entities and pursue joint participation in 

transmission line planning and construction whenever possible. 

I would be pleased to respond to specific concerns of the 

Subcommittee on Western's transmission line construction 

program. The following information is provided to the 

Committee in regard to the concern raised about Western's 

construction program. In establishing Western in 1977, 

Congress transferred to the Secretary of Energy: 

the power marketing functions of the Bureau of 
Reclamation, including the construction, operation, 
and maintenance of transmission 1 ines and attendant 
facilities; .... 

§ 302(a)(1)((E), Department of Energy Organization Act, 42 

U.S.C. §7152. When Utah Power and light Company challenged 
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Western's participation in construction of the Craig-Bonanza 

transmission line, the Tenth Circuit cited this section in 

holding that: 

Congress has authorized WAPA, as an agency within the 
Department of Energy, to engage in the construction of 
the Craig-Bonanza transmission line •. • Congress has 
granted WAPA broad authority to construct transmission 
lines. 

Salt Lake City. et at. v. Western Area Power Administration. 

t1_!!., 926 F.2d 974, 983 (lOth Cir . 1991) . In response to a 

1987 inquiry from the House Subcommittee on Water and Power 

Resources, the Comptroller General reached a similar 

conclusion in finding that Western had authority to construct 

the Tracy Tie Line to Lawrence Livermore National Laboratory . 

"Federal Electric Power: Western Area Administration's 

Tracy/Livermore Transmission Project, • GAO/RCED-88-19 (Oct. 

1987). 
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Summary 

The Western Area Power Adrninlstration 
(Western) is an agency of the U.S. Department of 
Energy charged with marketing and transmitting 

Federally produced electricity throughout a 1.3 mil· 

non-square-mile geographic area. The RU\iority of 

tl1is electricity comes from federally owned and 
operated hydroelectric plants. Western's service 

region represents the largest geographic area seiVed 

by a Federal power marketing agency. It covers 15 
States from Mirmesota in the northeast to CaHfomia 

in the southwest. The organization is headquartered 
in Golden, Colorado. Western's five area offices are 

in Billings, Montana; Loveland, Colorado; Phoenix, 

Arizona; Sacramento, CaHfomia; and Salt Lake City, 
Utah. 

Western proposes to estahHsh an Energy 

Planning and Management Program (the Program) to 
replace its Guidelines and Acceptance Criteria 

(G&AC) for the Conservation and Renewable Energy 
(C&RE) Program and to evaluate ways to make 

future resource commitments to existing customers. 
If adopted, the proposed Program would require 

Western's long-u!rm firm customers to implement 

long-term energy planning to help enhance efficient 

electric energy use. The proposed Program could 

link Western's power resource allocations to cus­
tomer programs for long-term energy planning and 
efficient electric energy use, or Western could con· 
tinue to market power on a project-specific basis in 
the future. 

Legislation specifically authorizing Western's 

C&RE Program was included in Title n of the Hoover 

Power Plant Act of 1984 (42 U.S. Code (USC]7275-
7276). After tl1is legislation was passed, an amend· 
ment to the G&AC was issued on August 21, 1986 (50 
Federal Register (FR]33892). The amended Program 
is described in Chapter 2, Alternatives. 

A review of Western's amended G&AC, initiated 
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by 17 pubHc meetings held throughout Western's ser­
vice area in the spring of 1990, indicated that it could 
be measurably improved by strengthening some pro-

. visions and incorporating a more comprehensive 
approach than that currently taken by Western's 

C&RE program. Western also Is facing the expira­

tion of many of its long-term firm power contracts 
over the next several years. These contracts present 

an opportunity to restructure Western's marketing 
· approach to facilitate long-term energy management 

planning by Western's customers. On APri119, 1991, 
Western formally proposed the Program, which fea­

tured linkage of Western's power resource alloca­
tions with long-term energy planning and Western's 

customers' efficient energy use through the prepara­

tion of integrated resource plans (IRPs) (56 FR 

16093). Western also provided notice to the pubHc of 

its intention to prepare an environmental impact 

statement (ElS) on the Program (56 FR 19995 (May I , 
1991]). Western has developed the Program through 

an extensive pubHc participation process, including 

38 pubHc meetings and workshops and distribution 

of a seri"" of Program newsletters. 

On October 24, 1992, the Energy Policy Act of 

1992 (the Act) (PubHc Law No. 102-486) was signed 

into law. Section 114 of the Act amends Title n of 

the Hoover Power Plant Act of 1984. The new legis­
lation requires Western's customers to prepare and 

implement IRPs. Changes to Western's proposed 

Program resulting from passage of the legislation 

include an lllljustment to the penalty provision and a 

requirement that Western penalize customers not 

acting in accordance with their IRPs. Much of tl1is 
legislation Is consistent with Western's ongoing 
administrative development of the Energy Planning 
and Management Program. This draft E!S recognizes 
and incorporates the Act into the Program. 

Section 114 of the Energy PoHcy Act of 1992 
specifies that the National Environmental PoHcy Act 

v 
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of 1969 (NEPA) shall apply to the Administrator's 
actions Implementing integrated resource planning. 
This EIS will ful1!ll that mandate. 

Western must place its resources Wlder contract 

to ful1!ll its mission as a power marketing adlninistnr 
tion, to repay each project's deb~ and to provide its 
customers with resource certainty. Western's utility 
customers have the responsibility to meet the elec­
tricity needs of their consumers, which means the 
utilities must guarantee electric service. Quality util­
ity planning is enhanced when a customer's existing 
power resources are stable and reliable. To be con­
sidered a stable and reliable part of a customer's 
existing resources, Western's power allocation must 
be secure over a time frame typical of long-term firm 
power sales and purchases in the utility industry. 

CurrenUy, Western markets its resources 
through independent marketing plans that are specif­
ic to the Federal power projects in Western's service 
region. Under the proposed Program, rates would 
continue to vary from project to project reflecting 
project costs, but the Program Alternatives contain 
some contract provisions that would be consistent 
across Western. Contractual provisions outside of 
the Program would continue to vary on a project-spe­
cific basis. 

The two parts of the proposed Program are the 
Power Marketing Initiative (PMI) and the Energy 
Management Program (EMP). Under the proposed 
PMI, three dift'erent groups of alternatives have been 
developed. All of the alternatives, except the No­
Action Alternative, include the penalty provision of 
the Energy Policy Act of 1992. The groups of PMI 
options considered in this E1S are: 

• PMJ Extension Alternatives- The lir.it group, 
known as the PMI extension alternatives, would 
give Western's existing customers relatively 
long-tenn extensions of a m~or percentage of 
the Federal power resource currently conunitted 
to them subject to certain provisions. These pro­
visions include the percentage of the allocation, 
the tenn of the contracts, establishment of a 

vi 
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resource pool, and the manner in which the pool 
would be used. Contracts for resource exten­
sions would be signed upon receipt of a cus­
tomer's initial ffiP by Western. 

• PMI IJmited Extension Alternative& - The 
second set, known as the PMI limited extension 
alternatives, would extend resources for 10 years 
from the date of IRP approval, a relatively short 
time period. This short extension period is 
intended to provide Western's existing long-term 
firm power customers with a term adequate to 
facilitate the development of an mP and effectu­
ate associated action plans. The extension 
would act as a bridge to give Western time to 
develop project-specific marketing plans and the 
customers time to develop and implement alter­
native resources in reaction to any change of 
marketable resources as identilled in the project­
specific marketing plan. Contracts for resource 
extensions would be signed upon approval of a 
customer's initial ffiP by Western. 

• PMI Non-Extenalon Alternatives - The third 
set, known collectively as the PMI non-extension 
alternatives, would not feature any marketing of 
resources under the proposed Program. 
Customer integrated resource planning would 
take place in accordance with the Energy Policy 
Act of 1992, and marketing criteria would be sep­
arately developed on a project-specific basis. 

The proposed EMP would require each customer 
to establish an energy management program, which 
would be applicable to all customer power resources 
and not just the Western allocation. Customer activi­
ties that may fall under the Program Alternatives 
(see Chapter 2) include IRP or activities appropriate 
for certain small customers with limited resources. 
Tables S.1 and S.2 summarize the various EMP and 
PMI components and describe how they lit into the 
alternatives. 

Potential Program components have been com­
bined to form 12 alternatives, including a No-Action 
Alternative, based on existing Program features. 



Table S.3 swnmarizes the 12 alternatives. 

A number of issues were raised during the scop­
ing proc""" that were determined to be outside the 
scope of this draft EIS. Examples of these issues 
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include transmission acceas, incentive rates and rate 
design modl1lcations by Western, and river and dam 
operations. A discussion of these issues can be 
found in Section 2.2. 

FIGURE s. 1. Surcharge Penalty Provtolono ollho Energy Polley Act ol 1112(1) 

Nonoubmlltol oiiRP 

Pion DIMpprovol WHh Unoolllrloctory Cu .. 

Nonc:ompllonco Aftor IRP Approvod 

(a) Congresa haa p<ovided lor a graduated rate surcharge on Ill - purchased from Weotem--<>01 just 
llrm power-or a 10% reduction In a-commitment, ..-a customer has medea good faith ellort to 
comply. 

vii 
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TABLE S.1. Sum11111ry oi!IHI EIIP Componenta Con-ed by Western 

EIIP Componenl8 

ln1egr.tecl IRP required for some or all customers. IRP is a process where supply-side and 
Reeource demand-side resource options are consistently evaluated together to determine how to 
P18n serve the electricity needs of consumers at the lowest reasonable cost. 

Other IRP required for most customers, but Westem would establish different regulations for 
Pl•nnlno certain small customers with total energy sales or usage of 25 GWh or Jess which are 
OpUona not members of a joint action agency or a generation and transmission cooparative with 

power supply responsibility. These customers shall consider all reasonable opportuni-
ties to meet future energy services requirements using demand·side techniques, new 
renewable resources, and otiher programs that provide retail customers with electricity 
at the lowest possible cost, and minimize, to the extent practicable, adverse environ-
mental effects (Energy Polley Act of 1992). 

TABLE S.2. Sumlllllry of 11H1 Pill CQmponenta Conelderecl by Woatern 

Pill Component. 

ExtenalonPet'locl 10, 15, 25, or 35 years, or on a project-specific basis 

P•rc•nl8go 90% , 95%, 98%, or 100% of marketable resounce; adjustment due to operational 
Exton• Jon changes possible; adjustment only alter an appropriate consu~ation process. 

Ruource 10% (provides support of existing customer development of new C&RE technologies), 
Pool 5%, or 2% for new customers/contingencies. No resource pool for some a~ernatives. 

Roaource Tied to extension period; none lor some anernatlves; limtted ~contract extension is 15 
Adjuatment years; one adjustment ~extension Is 25 years; two If extension is 35 years, project use 
Provlalona adjustments are besed on existing contract principles. One anernative would include 

adjustments on 5 years' notice for limtted purposes. 

Pen•lty All anernatives contain the penalty provisions prescribed in the Energy Policy Act. 
These provisions call for a 10% surcharge lor nonsubmittal after 1 year from new rule 
adoption, or when custome<s fail to comply wtth approved plans; or alter 9 months for 
failure to submtt after the Administrator disapproves a plan; 20% surcharge alter sec-
and year of noncompliance; 30% surcharge in third year of noncompliance. This time 
line is Illustrated in Figure S.1. The Act also allows lor a 10% power reduction as an 
optional penalty. 

viii 
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SUMMARY 

S.l PHYSICAL ENVIRONMENTAL IMPACTS 

The environmental analysis of the alternatives 
tully analyzes those impacts that are predictable with­
out knowing the specific locations that would be 
affected. For example, the quantity of air pollutants 
that may be emitted under each of the alternatives is 
est:imated. As specific actions are established, 
detailed environmental analyses would be developed 
by those initiating the projects as required by State 
and Federal legislation. 

The environmental analysis involves the straight­
forward approach of multiplying an environmental 
impact factor by the generation or capacity associat­
ed with energy resources deployed under each of the 
alternatives. The result is an estimate of certain envi­
ronmental impacts such as air emissions or solid 
waste production. The capacity and generation pro­
jections were modeled for each of Western's area 
offices. 

The electricity generation modeling in Western's 
service region showed relatively slight dilferences 
among the Program Alternatives as companed to the 
No-Action Alternative, which resulted in more gener­
ation. Along with capacity additions of power plants, 
which were also found to be greater under the No­
Action Alternative, these dilferences in generation 
result in the pot,ential environmental impacts summa­
rized in this section. Conservation activities resulting 
from energy planning dominated those changes 
caused by the PMI provisions. This dilference in elec­
tricity demand results in the prominent dilference 
between the No-Action Alternative and the Program 
Alternatives. Uncertainty arising from varying con­
tract lengths and percentage exten.sionB causes some 
variation among the Program Alternatives. 

In all of the areas, the predicted customer 
response to the Program reduced energy usage by 
roughly 2 percent to 6 percent in the year 2015. 
Western's customers are forecast to use 5 percent to 

15 percent less energy in the year 2015; this repre­
sents about 13.4 billion kilowatt hoW!! in reduced 
usage by Western's customers in the year 2015, the 
equivalent of about 45 percent of the 111m energy that 

X 
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Western markets today. The Phoenix and 
Sacramento areas were projected to experience less 
reduction because a substantial amount of conserva­
tion activity already exists there and is contained in 
the No-Action Alternative. Billings, Loveland, and 
Salt Lake City, where energy-efficient buildings make 
up a smaller portion of building stock, are predicted 
to have larger potential savings. 

Table S.4 sununarizes environmental and plan­
ning information for the generation portion of the fuel 
cycle. The information is generic in nature; It does 
not apply to any particular plant, but rather repre­
sents a range of plants or calculated values. The 
resources included in the model for potential growth 
in generation capacity over the next 20 years are coal­
fired power plants, gas-fired simple-cycle combustion 
turbines, gas-fired combined<Ycle combustion tur­
bines, hydroelectric plants, and other renewables 
using wind and geothermal technologies. Resources 
that were not modeled are included in the table to 
allow for comparison. 

As specific resources are chosen, additional envi­
ronmental analyses wiD be necessary. Western wiD 

complete these analyses for the resources that the 
agency initiates, if any. Most, if not all, of the 
resources wiD be proposed and built by individual 
utilities or utility-based associations. For these non­
Federal projects, environmental analysis and docu­
mentation wiD come in the form of siting, discharge, 
and use pemtits issued by local, state, and Federal 
agencies. Federal perrrjts may require NEPA docu­
mentation, which wiD be determined by the issuing 
agency. 

Table S.3 sununarizes the salient provisions of 
the 12 alternatives. AU Program Alternatives would 
have less adverse environmental impacts and neutral 
economic impacts compared to the No-Action 
Alternative. The impacts of the Program Alternatives 
show relatively slight ditferences among them. Only 
the No-Action Alternative has substantially different 
impacts. Tables S.5 and S.6 show total potential 
impacts and indicate how much the impacts of each 
alternative dilfer from those of the No-Action 

Alternative. 



The llndings from tJ\e analysis presented in thls draft 
EIS suggest that, in comparison witJ\ tJ\e No-Action 
Alternative, any of tJ\e Program Alternatives would 
result in fewer envirorunental impacts over time. 
When compsred to emissions of tJ\e entire utility 
industzy in Western's seJVice region, tJ\ese reduc­
tions appear small However, in absolute tenns, tJ\e 
reductions are important. For example, a typical 

500-MW coal plant produces 2,600 tons of sulfur 
oxides (SOx), 6,200 tons of oxides of nitrogen (NOx), 

600 tons of total suspended particulates (TSP), and 
about 3.2 million tons of carbon dioxide (COil annu­
ally. The Program Alternatives would reduce annual 
emissions by about tJ\e equivalent of one and one­

half to two coal plants in 2015. A similar comparison 
witJ\ natural gas-fired simple cycle combustion tur­
bines results in offsetting about 11 to 14 250-MW 
units when SOx is ignored. Natural gas combustion 
turbines produce little SOx in comparison witJ\ coal 
plants 

A summary of estimated impacts for tJ\e year 
2006 is shown in Table S.6. Estimates for tJ\e year 
2015 are shown in Table S.6. The table shows rela­
tively little diatinction among tJ\e Program 
Alternatives. The variation that does occur is associ­

ated witJ\ tJ\e percentage extension of Western firm 
power included In each alternative, and tJ\e uncer­
tainty confronted by Western's customers in 
response to varying contract extension periods. 

Several general trends are apparent from the 
analysis. First, all Program Alternatives would tend 
to result in fewer adverse impacts in comparison to 

tJ\e No-Action Alternative. This trend is true for all 
of tlle physical environmental impacts analyzed and 
most of the economic impacts, and can be attributed 

to increased customer investment in demand~de 
resources instead of power plant construction. One 
exception is short-term rate impacts, which rise 
slightly to pay for planning activities (see Section 
4.10.2). However, in tJ\e long-term, rates would tend 
to be reduced as utilities use resources more effi­
ciently. Two analytical techniques were used to 
assess regional employment and effects on trade and 
commerce. Taken togetJ\er, tJ\ese analyses show 
neutral to positive effects resulting from the Program 
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SUMMARY 

Alternatives (see Section 4.9). 

Another trend is identifiable in tJ\e relationship 
between environmental benefits and tJ\e certainty of 
Western's power commitments. For most environ­

mental impacts identified in tJ\e analysis, beneftts to 
the environment are predicted when relatively high 
percentages of assured Western resources are 

extended. The Non-Extension Alternatives are con­
Sistently less benefictal to tJ\e environment than 
otJ\er Program Alternatives across all impact cate­
gories. The Limited Extension Alternatives result in 

a similar pattern as compsred to tJ\e Extension 
Alternatives featuring an assured, high-percentage 

extension of existing resources. This trend is attriJ>. 

utable to relatively higher levels of plant construc­

tion and electricity generation by existing customers 
in reaction to uncertainty in Western's commitrnen!B. 

The third trend is true of all of tJ\e alternatives 
and is seen in tJ\e quantities of impacts over time. 
Impacts that are tied to coal combustion, such as 
SOx emissions and ash production, tend to peak in 
tJ\e year 2006, !lien decline or remain constant. This 
trend mirrors tJ\e quantity of electricity generated 
from coal plants. Between 1995 and 2006 generation 
from coal plants tends to increase as these plants are 

used to meet increasing loads in areas witJ\ surpluses 
of generation capacity at present. After 2006, the use 

of coal plants tends to decline as tJ\e plants age and 
are replaced witJ\ less capital intensive new tech­
nologies, such as combined-cycle combustion tur­
bines (see Section 4.3.1). WitJ\ all alternatives 
impacts that tend to result from all tJ\ermal rx:wer 

plants, such as tJ\ermal discharge and C~ emissions, 
show a steady increase over time, although tJ\e 
Program Alternatives are estimated to result in fewer 

impacts tJ\an the No-Action Alternative. 

Electricity generation from coal plants is also 
related to a fourth trend. Coal combustion, and its 
related effects, tend to remain relatively unchanged 
across tJ\e Program Alternatives. Effects that result 
from botJ\ natural gas and coal (for example, tJ\ermal 
discharge, water consumption, and CO:! emissions) 
tend to vary more by alternative as natural gas is 
used to a differing extent in response to uncertainty 

xi 
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resulting from Western contract allocations. When 
comparing the impacts from total regional genera­
tion, these differences are quite small, less than 1 
percent. However, when comparing the differences 
between Program Alternatives, the change varies 
from 2 percent to 23 percenl 

A final trend is found in the distinction between 
impacts resulting from generation and those result­
ing from the construction of new capacity. impacts 
related to new capacity include land use and con­
struction employrnenl The differences among each 
alternative's effects on these categories tend to be 
slightly magnified in comparison to the effects result­
ing from generation. This is due to the focus on only 
new development, without the influence of existing 
generation plants. Existing plants, which tend to 
dominate the effects of new plants, have a much 
greater influence on the effects resulting from elec­
tricity generation. The effects shown for land use 
illustrate this trend most clearly. 

S.2 ORGANIZATIONAL IMPACTS 

Early in the EIS scoping process for Western's 
proposed Program, feedback from various organiza­
tions made it clear that potential programmatic 
impacts could alter the ways in which the organiza­
tions operated. Many of these effects are not readily 
quantified, yet they could have significant conse­
quences for Western customers and could alter their 
behavior substantially. The abundance of comments 
on these impacts and the magnitude of concerns 
raised about some of them convinced Western that 
these impacts should be analyzed in this draft EIS. 

When comments on these impacts were 
reviewed, they fell into four impact types: adminis­
tra.ti.ve burden, equity, Qexibillty, and risk/uncertain­
ty. All four types related to how the affected organi­
zations would operate once a Program was in place. 

The potential organizational impacts of 
Western's alternatives were analyzed using data col­
lected from meetings with 42 of Western's cus­
tomers. Although the participating customers were 
not chosen to be a statistically representative sam­
ple, they did represent all customer types (e.g., 
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municipal utilities, Federal facilities, rural electric 
cooperatives, etc.) and geographic regions. 

The customer organizational impacts were 
asseased based on interviews, responses to a ques­
tionnaire, and results from a "col\ioint", or tradeoft', 
analysis. The cOIIJoint analysis required participants 
to rate hypothetical Program designs in terms of 
their organizational impacts and the participants' 
overall preferences. 

For all customers, the EMP component would 
have the largest effect on the administrative burden 
impacL The extension period, EMP, and percentage 
extension options tend to be the most influential for 
the other impact types. For some customers, the 
penalty provisions would have a large effect on 
Impacts_ A rate penalty option was initially consid­
ered for all alternatives with the exception of the No­
Action Alternative; however, this has changed under 
the Energy Policy Act of 1992, which deftned the new 
penalty provision requiremenl The resource exten­
sion percentage component had the largest influence 
on participants' overall preferences. 

The ~ults of the trade-off analysis were used to 
estimate the relative impacts of each of the Program 
Alternatives. The impacts were measured with 
respect to the best and worst possible combinations 
of Program components. Table S. 7 summarizes the 
organizational impacts of the 12 Program 
Alternatives averaged across all Western customers. 
All of Western's customers perceive the No-Action 
Alternative to be more favorable than the other alter­
natives. 

Several of the Program Alternatives proposed by 
Western strike a balance between components, e .g., 
shorter extension periods are combined with larger 
percentage extensions. This has the effect of nar­
rowing the range of impacts on Western's customers 
even though customers may differ in their percep- ' 
lions about how the Program components would 
impact them. With the exception of the No-Action 
Alternative and Alternative 9, one of the Limited 
Extension alternatives, Western's customers did not 
unifonnly view alternatives as having extreme, polar 
impacts. Alternative 9 ranked the worst in the tlexi-

xvii 
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bility impact category due to the Wlfavorable effects 

of an IRP requirement for all customers and a short 

extension peliod for some projects followed by a low 

percentage extension. 

In many cases, the resource extension percent­

age component had an influential role in detennining 

the outcome of the alternatives. The N<>-Action has 

"best" ratings plimalily from the favorable impacts 

of the 100 percent resource extension. Likewise, the 

PMI Non· Extension Alternatives (ll and 12) have 

better impacts compared with the rest of the altema· 

tlves because of an assumed 100 percent extension. 

Assuming a 21;-year extension peliod and a 00 per­

cent resource extension to take effect after the 1~ 

year blidging peliod, the PM! Limited· Extension 

Alternatives tend to be perceived Wlfavorably 

because of the 90 percent resource extension. 

S.3 RATE IMPACTS 

Impacts were analyzed from three perspectives. 

A utilities system model was used to estimate long­

term impacts resulting from utility acquisition of 

energy resources. Impacts that would result in the 

near term directly from the costs of planning activi­

ties and from a 10 percent reduction in Western's 

resource allocation were analyzed separately. 
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S.3.1 Long-Term Utlllty P1BDning 

In areas where loads and resources are more or 

less in balance, conservation programs that would 

result from the Program Alternatives would tend nor­

mally to have a positive impact on rates. The savings 

in 2015 would generally be higher than the savings in 

2005 because the cumulative impact of the programs 

over 20 years would lead to a substantial reduction 

in the need for expensive generation resources. 

Retail rate impacts are summarized in Table S.8. By 

the years 2005 and 2015, impacts are generally negli­

gible or trending toward lower rates. Rates are seen 

to be lower (in the range of 5 percent to 24 percent) 

by the year 2015. These magnitudes are greatly tem­

pered by being 25 years into the future. 

S.3.2 Sh"rt-Term Utlllty P1BDning 

The potential average short-term rate impact 
resulting from IRP preparation for end-users of elec­

tlicity was estimated. It was assumed that all costs 

increased in one year and that they were passed on 

to end·use customers. Costs ranged from 0.21 

mills/kWh to 2.1 mills/kWh. A small number of 

examples based on actual experiences resulted in 

costs either below or at the low end of this range. 

'This estimate was assumed to be a conservative 

TABLE S.7. Orgonlzlllonollmpocto of Droll EIS Altomlllveo 

Progn~m AltomllfVIo 

Impact No Pill Exl8nolon Umltod Non-
Typo Action Extenelon Extenlllon 

1 2 3 4 5 6 7 8 9 10 11 12 

Admlnlllrlllve Burden 0 ~ ~ ~ e e e e ~ e e e 
Equity 0 ~ ~ ~ e e e e ~ ~ e e 
FlexlbUity 0 ~ ~ ~ e e e e • ~ e e 
Rllk • Uncertolnty 0 ~ ~ e ~ ~ ~ e ~ ~ e e 
LEGEND Oeest eaener eAverage ~Worse .Worst 



(high-end) range that applies to each of the alterna­
tives except the Ne>-Action Alternative, which would 
haVe no incremental costs. 

s.3.3 Beduetlon In Firm Power Alloeadon 

The dollar impacts to Western's customers when 
raced with loalng 10 percent of available finn power 
were calculated as gross figures for each of the 
regions within the marketing area of Western's five 
area offices. The average wholesale rate for non­
Federal power represents an average of rates that a 
customer might face in order to make up that power 
lost due to the hypothetical reduction in finn 
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Western power. The values were derived by averag­
ing the rates olfered by those utilities providing 
wholesale power in States that were included in an 
area ol!lce'o marketing area. The dollar Impact may 
be thought of as the additional expense incurred by 
Western's customers as a result of the reduction in 
available finn power. Table 8.9 summarizes the 
results. 

Those customers purchasing the greatest quanti­
'ties of power from Western would experience~ 
portionally greater rate Impacts. U the power were 
redistributed to new customers, these utilities' rates 
would likely decrease. 

TABLE S.B. Dltlorwnce In Rotall Rlln - No-Action .nd PJognom Alt.,._. (In nomllllll dollon) 

Porcenl8go Dltleronco u- P.,.,ont8ge Dllloronco undor 
25 y-/11% Altomlllve Non-Extonalon Allornlllvo 

Area 
Ofllco Utility Typo 2005 2015 2005 2015 

BAO Non·Genen>ling Publics .0.2% -7.5'1(, 2.4% -3.3% 

Generating Publics ~.1% -13.7% -1 .5% -3.5% 

IOUs 0 0 0 0 

LAO Non-Generating Publics 1.4% 1.4% 3.7% -().4% 

Generating Publics -9.5% -14.8% -3.9% ~.4% 

IOUs .0.5% -1.3% 0 -0.8% 

PAO Non-Generating Publics 3.0% -10.1% 3.0% -5.1% 

Generating Publics -2.7% -11.:1% -2.7% ~.3% 

IOUs 0 0 0 0 

SAO Non-Generating Publics 0.5% 1.1% 0.5% 1.3% 

Generating Publics -3.3% -23.9% -3.1% -19.3% 

IOUo 0 0 0 0 

SLCAO Non-Generating Publics 4.1% -5.4% 4.5% 0.2% 

Generating Publics -1.0% -10.4% 0.1% -5.8% 

IOUo 0 0 0 0 

IOU • inveator·owned utility 

xlx 
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TABlE S.8. Dollar ExpenH to Weatam Cuatornen ole 10')(, Reduction In Available Weatam Firm P-r 

Coat to CuatomeN Average Wholeule Weatam Compoelte 
oft O'!f. Reduction Rate lor Non-F-ral Rote (liMit) 

Are• InFirm P-er Power (mille/kWh) (milia/kWh) 

Billing• $21 .798.070 37.00 11 .25 

Lovel•nd $3,028,660 27.16 19.17 

Phoenix $18,995,890 42.33 9.03 

Sacramento $20,979,250 60.05 32.60 

Sell l..eke City $7,768,400 38.08 14.50 

XX 
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Alternatives 

2.0 ALTERNATIVES 

Western has proposed a tw<>-part Program that 
considers tying the allocation of Western's electric 

resources to long-tenn customer resource planning 

and the efficient use of electric energy. PotenCial 

Program components have been combined to fonn 
12 alternatives which are described in this chapter. 
A N<>-Action Alternative, based on pre-existing pr<>­

gram features, is included in the 12 alternatives. To 

ensure that the Program Alternatives ~d in this 
draft envlrorunentallmpact statement are given fair 
and equitable consideration, Western will not select 
a preferred alternative until alter public comments 

on this draft E!S are considered. 

The two parts of the proposed Program are the 

PM! and the EMP. Under the PM!, Western could 

give existing customers extensions of a major per­
centage of the Federal power resource currently 

committed to them with certain provisions. These 

provisions include the percentage of the allocation, 
the tenn of the contracts, establishment of a 

resource pool, the manner in which the pool would 

be used, and penalties for noncompliance. lf no 

extension were offered, Western would market its 
resources on a project-specific basis. 

The EMP would require customers to establish 
an energy nwiagernent program, which would be 

applicable to all customer power resources and not 

just the Western allocation. Customer activities eval­
uated for inclusion within the EMP include IRP, or 
activities appropriate for certain small customers 
with limited resources. At an earlier stage in this 

public process, Western also considered a perfor­
mance plan option. Due to passage of the Energy 

Policy Act, a perfonnance plan is no longer a viable 
option and is no longer under consideration. 

The EMP and PM! are each made up of several 
components. These components have been pack· 
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aged in different combinations to fonn the alterna­
tives described in this chapter. The N<>-Action 

Alternative describes Western's amended C&RE pr<>­
gram. A description of the derivation of the range of 
alternatives can be found later in this chapter. 

This chapter first describes the different comp<>­
nents that make up the alternatives considered. 

Many public comments received during the Program 

development process were integrated into the alter­

natives. Next, options that have been proposed by 

the public but that have not been incorporated into 
the Program Alternatives are addressed. This chap­
ter then describes the alternatives themselves. 

Lastly, this chapter swrunarizes the envirorunental 
impacts of the alternatives, which are discussed in 
detail in Chapter 4. 

2.1 COMPONENTS OF PROGRAM ALTERNA­
TIVES 

This section describes the components that 
make up each of the alternatives considered in this 
draftE!S. 

2.1.1 Energy Management Program 

The objectives of the EMP are to encourage 

Western's customers to make energy management 
improvements and consider DSM practices to ensure 

that electrical power is used in an economically etli­

cient and environmentally sound manner. The EMP 

would also support and promote cost-effective devel­
opment of renewable resources by Western's cus­
tomers to meet future energy needs. 

Two EMP components are considered, in addi­
tion to the N<>-Action Alternative, as part of the alter­
natives. These components include IRP and activi­
ties appropriate for certain small customers with lim­
ited resources. These options were thoroughly 
explored during extensive public involvement con­
ducted prior to the preparation of this draft E!S. 



EMP requirements would apply ro all of Western's 

long-tenn finn customers. 

2.1.1.1 Intetll'ated Resource Planning 

As defined in the Act, IRP is a planning process 

for new energy resources that evaluates the full 

range of possible alternatives, including new generat­

ing capacity, power purchases, energy conservation 

and efficiency, cogeneration and district heating and 

cooling applications, and renewable energy 

resources, in order ro provide adequate and reliable 

service ro electric customers. IRP is the focus of the 

EMP portion of Western's proposed Program, and is 

now required by Section 114 of the Act. Electric util­

Ities have been engaged in planning ro meet the 

needs of their customers for many years. However, 

IRP expands the scope and nature of the planning 

process and the subject of the analysis. At utilities 

already employing IRP, the scope of planning has 

expanded to consider energy-<>fficiency and load 

management programs as resources, the environ­

mental aspects of energy production, and a variety of 

resource selection criteria beyond electricity price 
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(Hirst, Goldman, and Hopkins 1990). Table 2.1 com­

pares the differences between traditional planning 

and IRP. 

Under the proposed Program, Western would 

accept IRPs from individual customers or the mem­

ber-based association (MBA) ro which they belong. 

IRPs prepared for other governmental agencies 

would be acceptable as long as they meet Western's 

criteria. Western also may allow customers to join 

rogether ro prepare and submit joint 1RPs. Western's 

acceptance would be based on adherence ro the 

planning process and inclusion of defined contents 

and elements. The size and complexity of individual 

IRPs would vary depending on customer size, type, 

and demographic nature. IRPs must contsin goals, 

schedules, expected quantifiable benefits , mile­

srones, and expenditures. The IRPs would apply to 

all customer resources, not just those purchased 

from Western. An updated submittal would be 

required every five years. The following seven ele­

ments are Western's requirements for a well-devel­

oped plan, as set forth in the Act: 

TABLE 2 1 Differences Between Traditional Planning and lntegratad Resource Planning 

Traditional Planning lntegr•ted Re•ource Pl1nnlng 

Focus on utility-owned central- Diversity of resources, including umity-owned plants. purchases 

station power plants from other organizations, conservation and load management 

programs, transmission and distribution improvements, and pricing 

Planning Internal to utility, Planning spread among several departments wnhin utility and often 

primarily in system planning and involves customers, public utility commission staff, and non-utility 

financial ~ann ing departments energy experts 

All resources owned by utility Some resources owned by other utilities, by small power producers, 

by independent power producers, and by customers 

Resources selected primarily Diverse resource--selection criteria, Including electricity prices, 

to minimize electricity prices revenue requirements , energy-service costs. utility financial 

and maintain system reliability condition, risk reduction, fuel and technology diversity, 

environmental quality, and economic development 

Source: Hirst. Goldman, and Hopkins 1990 
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1) Identity and accurately compare all practicable 

energy efficiency and energy supply resource 
options available to the customer. 

2) Include a tw<>-year action plan and a five-year 
action plan which describe specific actions the 
customer will take to implement its IRP. 

3) Designate least-eost options to be utilized by the 
customer for the purpose of providing reliable 
electric service to its retail consumers and 
explain the reasons why such options were 
selected. 

4) To the extent practicable, minimize adverse envi­
rorunental effects of new resource acquisitions. 

5) In preparation and development of the plan (and 
each revision or amendment of the plan) provide 
for full public participation, Including participa­
tion by governing boards. 

6) _Include load forecasting. 

7) Provide methods of validating predicted perfor­
mance in order to determine whether objectives 
in the plan are being met 

One of the IRP elements is the consideration of 
envirorunental effects of resource choices. To the 
extent practicable, customers must consider and 
document the environmental elfects of resource 
options in their ffiPs. The documentation could be 
quantitative and statistically based or the elfects 
could be described qualitatively, depending on each 
customer's circumstances. 

Western is not proposing to mandate that mathe­
matically derived economic (dollars) or statistical 
values for environmental impacts be factored into 
resource decisions. Such an effort may not be rea­
sonable, or provide useful information, for many cus­
tomers. Nor is Western prohibiting a customer, if 
that customer chooses, from quantifying environ­

mental impacts and considering such values in its 
IRP. Western is encouraging a level of effort com­
mensurate with each customer's individual situation. 

6 
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Externalities 

Economists often refer to environmental impacts 
and costs not reflected in a transaction as extemall- / 
ties. As an economic tenn, externalities rep~ & 

coats or benefits that are not priced in the market­
place (Baechler and Lee 1991; Baumol and Oates 
1976). The persons, finns, or communities bearing 

the coats of externalities absorb them without com­
pensation. For use in utility planning, Ottinger ( et al. 
1990) states that environmental externality costs are 
coats to society resulting from the provision of elec­
tric seiV!ces, In addition to costs already incorporat.­
ed in the price of those services. They are those 
coats that occur after all government-imposed envi­
ronmental standards and regulations are met and 
control stratel!ies are employed- Other names some­
times used for these costs are environmental costs, , 
environmental damages, and damage costs. 

(, 

Some states, utilities, and Federal agencies are 
incorporating costs for externalities into their plan­
ning processes. The coats of externalities are not 
directiy passed on to utilities or consumers. For pur­
poses of comparison and planning, the costs are 

added to the capital and operating costs of genera- ,,, 
tion plants and demand-side programs. Certain 
States and utilities are currently using four approach­
es to valuing environmental externalities. These 
approaches are described below. 

Damage costs involve applying economic valua­
tion techniques to e;stimate the costs of actual 
damages resulting from electricity generation. 
Three approaches to developing damage costs 
include quantifying the economic costs associat­
ed with each type of damage using econometric 
techniques such as contingent valuation and 
hedonic analysis (health elfects, decreased visi­
bility); detennining the costs of mitigating the 
effects (developing a forest reserve to mitigate 
COz emissions); and estimating the costs of con­
trolling emissions (instalfu,g advanced pollution 
control equipment) (Buchanan 1990). 

The New York Public Service Commission has 
developed a statistical approach to assigning 



scores and weights to environmental impacts to 
air, land, and water (Baechler and Lee 1991; 
Putta 1990). Scores are assigned based on the 
magnitude or an impact or a qualitative measure 
of its severity. Weights depend on the relative 
cost of controlling or mitigating an attribute of 
the damage costs attributable to the impacts. 

Some States use a simple adderto account for 
the differences in externalities produced by dif­
ferent resowces. With this approach a technolo­
gy resulting In certain types or impacts, such as 
thermal plants that emit CO:!, has a percentage 
added to Its eatimated costs. 

Some States require regulated utilities to account 
for the costs or externalities, but do not pre­
scribe a particular method. 

The costs applied or suggested by c'ifferent org ... 
"'. hwwons are lisred In Table 2.2. The costs presented 

are based on values for generic plants. These costs 
have been used in evaluating competitive bids for 
new generation proposals. Actual plants with specif­
ic emissjon estimates would likely result in different 

Western is not proposing to require the quantifi· 
cation of environmental externalities, with mandato­
ry use of these values in customer resource decision~ 
malting. as part of the Program. Several reasons 
underlie this approach. First, this controversial issue 
is presently the subject of public debate and sctentif-

i " ic analysis with no consensus being reached. Until 
. this debate and analysis has been resolved, it would 
be premature to attempt to require Western's cus­
tomem to calculate the cost of environmental exter­
nalities. Second, even with technical assistance from 
Western, Western's customers would !lnd it vezy dif­
ficult to develop appropriate quantifications of the 
environmental impacts or the multitude or resowces 
'that they now use and plan to use in the future. 
.Finally, the Act requires Western's customers to min­
imize adverse environmental effects or new resource 
acquisitions to the extent practicable and to provide 

I •reliable electric services which will, to the extent 
p~tical, minlmize life-cycle system costs. This 
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Congressional direction establishes sn lRP review 
standand different from a msndatoty environmental 
externality approach. 

2.1.1.2 Other Planning Processes 

Section 114 of the Act specifies that for certain 
customers with annual energy sales or usage of 25 
G Wh or less the Administrator may establish and 
apply different regulations if it is found that these 
customers have limited economic, managerial, and 
resource capability to conduct lRP. Such customers 
are required to consider all reasonable opportunities 
to meet their future energy service requirements 
using DSM, new renewable resources, and other low­
cost programs that minimize, to the extent practica­
ble, adverse envirorunental effects. 

2.1.2 Power Marketing Initiative 

The PM! features some alternatives that would 
extend commitments of a majority of Federal 
resources to existing customers wtder long-tenn finn 
contracts. The objective of these alternatives would 
be to foster customers'long-term resource plsnning 
and to promote overall electric resource efficiency 
by using Federal resources to encourage energy effi­
ciency. An associated objective would be to stream­
line future Federal power marketing activities, 
including potential a<ljustments to marketable 
resources and possible withdrawals for defined pur­
poses. Other alternatives feature a relatively shorter 
resource extension or would have Western market 
its resources on a project-specific basis in the future . 

Western has combined the EMP snd PM! compo­
nents to form the range of alternatives for this ElS. 
Tables 2.3 and 2.4 summarize the various EMP and 
PM! components. Table 2.5 describes the alterna­
tives developed from the components. 

Western specifically desires public comment on 

when contracts for the extension of resources 
s hould be signed. Contract execution could take 
place upon publication of the Record of Decision in 
the Federal Register, or upon fRP receipt or approval 
by Western. 

7 
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TABLE 2.2. A Com'**'" ol ExlerMIIIy Coa1a that Would Be Addod to Othor Reoource Coete lor the Competitive 
Acqulaltlon of Firm En.gy (111110 mlllallcWh) 

Reoource Type BPA 

Pulverized Coal 5.1 

Atmospheric Auldized 

Bed Coal 3.0 

Coal Gasification 2.5 

Simple Cycle CT 1.5 

Combined Cycle CT 1.4 

New Hydroetectri<: 2.0 

Natural Gas Cogeneration 1.2 

Existing Hydroelectri<: 

Addnions 1.0 

Geothermal 1.0 

Wmd 0.5 

Solar 1.0 

Conservation 0 

Wood-Fired Cogeneration 3.8 

Municipal Solid Waste-

Fired Cogeneration 7.9 

Nuclear 2.0 

BPA = Bonneville Power Administration 

CT = combustion turbine 

Source: Bonneville 1992 and Ottinger et aJ. 1990 

• Costs for this column onty are in 1989 milts/kWh. 
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CoiH. 

83.1 

29.3 

21.0 

28 

16.5 

10.8 

61.4 

127 

Mooo. Nevada New York Ottinger" 

46.5 45.4 9.1 39 

28.9 27.8 3.3 28 

25.7 27 2.5 25 

22.4 21.8 3 .4 

19 15 2.3 10 

9.8 9.5 1.5 

0.1 

0.4 

16.5 16.5 6.1 0.7 

26.3 26.3 9.9 

29 
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TABLE 2.3. Summary of the EMP Components Conaldered by weatem 

EMP Componenta 

Integrated Resource Plan IRP required for some or all customers. IRP Is a p<ocess where supply-side and 
demand-side resource options are consistenUy evaluated together to determine how to 
serve the electricity needs of consumers at the lowest reasonable cost. 

Other Planning Options IRP required for most custornet$, but Western would establish different regulations for 
certain small customors with total energy sales or usage of 25 GWh or less which are 
not members of a joint action agency or a generation and transmission cooperative with 
power suppty responsibility. These customers shall consider all reasonable opportuni· 
ties to meet future energy services requirements using demand-side techniques, new 
renewable resources, and other p<ograms that provide retaJI customers with electricity at 
the lowest possible cost, and minimize, to the extent p<acticable, adverse environmental 
effects {Energy Policy Act of t992). 

TABLE 2.4 Summary of the PMI Components Conaldered by Wntern 

PMIComponenta 

Extension Period 10, 15, 25, or 35 years, or on a p<oject-speciflc basis 

Percentage Extension 90%, 95%, 98%, or 100% of mar1<etable resource; adjustment due to operational changes 
possible; adjustment only after an app<oprtate consultation process. 

Resource Pool 10% (provides support of existing customor development of new C&RE technologies). 5%, 
or 2% for new customers/contingencies .. No resource pool for some alternetives. 

Resource Adiustment Tied to extension period; none for some alternatives; llm~ed If contract extension 
Provisions is 15 years; one adjustment ~ extension Is 25 years; two ~ extension is 35 years, project 

use adjustments are based on existing contract principles. One alternative would include 
adjustments on 5 years' notice for llm~ed purposes. 

Penaily All alternatives contain the penalty provisions prescribed In the Energy PoHcy Act. These 
provisions call fO< a 10% surcharge fO< nonsubm~ after 1 year from new rule adoption, or 
when customers fail to compty with approved plans; or after 9 months for failure to submit 
after the Administrator disapproves a p&an; 20% surcharge after second year of noncompli-
ance; 30% surcharge In lhird year of noncompliance. This time line is illustrated In Figure 
2.1. The Act also allows for a 10% power reduction as an optional penaily. 
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All alternatives contain the penalty provisions 
prescribed in the Act. These provisions call for a 10 
percent surcharge for ffiP nonsubmittal after one 
year from new rule adoption, or when customers fail 

to comply with approved plans, or after nine months 
subsequent to Western's Administrator disapproving 
a plan when no satisfactory resubmittal occurs. A 20 
percent surcharge is called for after the second year 
of nonsubmittal, the first year after failure to comply 
with a plan, or 21 months after a plan is disapproved 
when no satisfactory resubmittal occur.:;. A 30 per­
cent surcharge is mandated in the third year of non­
submittal and thereafter, the second year and there-

10 
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after after failure to comply with a plan, or 33 
months after a plan is disapproved when no satisfac­

tory resubmittal occurs. This time line is illustrated 
in Figure 2.1. The Act also allows for a 10 percent 
power allocation reduction as an optional penalty. 
In addition, Western proposes application of the 
penalty for nonsubmittal of an annual progress 
report in a timely manner. 

A detailed description of the range of PM! com­
ponents evaluated in this draft EIS is provided 
below. Assumptions used for modeling purposes are 
described in Chapter 3. 



Resource Adjustment 
Provisions 

Penalty 
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3) One alternative couples a 98% extension wHh 2% for new customers only. 

4) The PMI Umhed Extension AAematives Include a 100% extension for the duration of 
the 1 0-year extension. 

5) Any resource pool for the PMI Non-Extension AAernatives would be proposed on a pro­
ject-specific beals. 

New customer ellgibllhy Is limtted by three factors: preference, utilhy status by a certain 
date, and being located In marketing area; one-time allocation for new customers Is 
throll{lh a separate public process. 

1) Umtted adjustment provisions Qn conjunction wilh the 1 5-year extension option); 
no withdrawals for new custom8fS; project use withdrawals can take place based on 
existing contract principles. 

2) One window to adjust marketable resources halfway through extension period (In con­
junction with the 25-year extension option); no whhdrawals for new customers; project 
use whhdrawals can take place based on existing contract principles. 

3) Two windows to adjust marketable resources at 15 years and 25 years (in conjunction 
with the 35-year extension option); no withdrawals for new customers; project use whh· 
drawals can take place based on existing contract principles. 

4) One alternative (AAemative 8 in Table 2.5) allows for adjustments whh 5 years' notice. 
The djustment may only be used in response to changes in hydrology and river opera· 
Uons. Project use whhdrawals can take place based on existing contract principles. 

5) Contract extensions would be dete""ined by-provisions in project-specific marketing 
plans in the PMI Non-Extension AAernatlves. 

The penahy provision (as mandated by Congress in the Act) would be triggered by nonsub­
mlttal of an IRP In accordance whh established deadlines; not reasonably addressing the 
seven IRP elements or other requirements; nonsubmittal of an annual progress report In a 
timely manner; or no good faith customer compliance with an approved IRP. Thereafter, a 
monthly surcharge of 10% of the purchase price on all power obtained by a customer from 
Western would be assessed for each of the next 12 months of noncompliance; increasing 
to 20% for each of the following 12 months of noncompliance; and increasing to 30% there­
after until compliance takes place. Western reserves the right, In lieu of imposing a pro­
gressive surcharge, to impose instead a 10% resource withdrawal penalty if extraordinary 
circumstances exist. Penahy provisions would be Incorporated Into contracts that extend 
resources. 

11 



- "" 
T

A
B

LE
 2

.5
. 

S
um

m
ar

y 
o

f E
ne

rg
y 

P
la

n
n

in
g

 8
l1

d 
M

an
ag

em
en

t P
ro

g
ra

m
 A

ll
e

m
a

tl
v
H

 

l'r
og

ro
m

 A
ft

lm
at

iY
M

 

N
o 

Pil
l...

._ 
-

PI
II

E
xl

ln
llo

n 
E

xl
ln

ol
on

 

Pr
og

ra
m

 
C

om
po

na
nt

l 
1 

2 
3 

4 
5 

• 
7 

• 
• 

10
 

EM
P 

C
&R

E 
IR

P 
IR

P 
IR

P 
IR

P
w

lth
 

IR
P

w
lth

 
IR

P
w

lth
 

IR
P 

IR
P 

IR
P 

w
ith

 
G

&A
C

 
S

m
al

 
S

m
al

 
Sm

al
 

Sm
al

 
~
 

C
lls

lo
m

er
 
~
 

Cu
st

om
er

 
Pr

ov
lo

io
n 

Pr
ov

is
io

n 
Pr

ov
is

io
n 

Pr
ov

isi
on

 

Ex
te

ns
io

n 

-· 
15

yr
sO

 
2S

ym
• 

3
5

y
rs

• 
·1

5y
rs

0 
2S

ym
• 

35
yr

s 
0 

2
5

y
rs

• 
10

yr
sC

 
IO

yr
s 

c 
Pe

rio
d 

Pe
rc

en
ta

ge
 

-· 
-95

%
 

10
%

 

-95
%

 
10

%
 

-10
0%

" 
10

0%
• 

- Resource 
oo

no
" 

.2
%

 
5%

 
10

%
 

2%
 

5%
 

10
%

 
2%

 
oo

no
• 

oo
no

• 
Po

ol
 

A
4

-
no

no
a 

lim
l1

od
 

1a
4u

st
. 

2a
4u

st
. 

lim
Jio

d 
1 

oc
tu

st
. 

2o
4u

st
. 

5y
< 

no
tic

e 
no

ne
 

no
ne

 
Pr

O
Yi

sio
ns

 

Pe
na

lly
 

10
%

 
10

%
 to

 3
0%

 "'""
""'g

o·-
fla

ur
e 

2.1
 a

nd
 T

ab
le

 2
.4

 
Pr

ov
isi

on
 

W
rit

> 
dr

aw
al

 
O

pt
io

na
l I

 0%
 p

ow
er

 re
du

ct
io

n 
-
-

a 
To

 b
e 

de
te

rm
in

ed
 b

y 
pr

oj
oc

1-
$f

l0
C

ific
 m

ar
l<

ol
in

g 
pl

an
. 

b 
C

on
ta

ct
 o

xlo
ns

lo
n 

be
gi

ns
 a

t l
m

e 
o

f.
..

..
..

, c
on

1r
ac

t e
xp

ira
tio

n.
 C
o
n
~
-

ar
e 

ox
sc

ul
od

 u
po

n 
re

ce
ip

t o
f I

R
P 

by
 W

es
te

rn
. 

c 
~3
Ci
ex
te
ns
lc
M1
S 

ar
e 

ex
ot

tn
d 

at
 th

e 
tim

e 
of

 lA
P 

op
pr

ov
al

; e
xt

en
ol

on
 w

ilt 
pr

ov
id

e 
re

so
ur

ce
 c

er
ta

in
ty

 to
 a

 cu
st

om
er

 to
r 

>
 0 
Y

"*
' t

om
 th

e 
da

to
 o

f 
IR

P 
ap

pr
ov

al
. 

A
fte

r 1
0 

Y
"*

'· 
po

we
r m

ar
l<

ot
in

g 
w

l b
e
-
-

by
 p

ro
je

ct
·s

po
ci

llc
 m

ar
ke

tin
g 

pl
an

s.
 

U
nl

es
s 

pr
ov

id
ed

 b
y 

pr
oj

oc
1-

op
oc

i1
1c

 m
ar

ke
tin

g 
pl

an
. 

e 
W

es
te

rn
 a

ss
um

es
 t1

1a
t t

he
 p

er
co

n1
 a

ll
o

ca
ti

o
n

-
th

e 
lin

lto
d 

ex
te

ns
lo

n 
pe

rio
d 

w
l b

e 
de

te
rm

in
ed

 b
y 

pr
oj

oc
1·

sp
oc

illc
 m

ar
ke

tin
g 

pl
an

a.
 F

«
 p

ur
po

s­
es

 o
f a

ne
ly

si
s,

 tl
is

 d
ra

tl 
EI

S 
as

su
m

es
 a

 to
%

 -
.
,
 at

le
r t

he
 e

xp
ira

tio
n 

of
 th

e 
H

l-y
ea

r e
xt

en
si

on
 p

er
io

d.
 

P
il

l N
on

-
~
 

11
 

12
 

IR
P 

IR
P

w
lth

 
Sm

al
 
~
 

Pr
ov

isi
on

 

-· 
-· 

-· 
-· 

no
no

o 
no

ne
" 

no
ne

o 
no

ne
• 

I "' 

I I 

~
 

0 <:.
71

 



306 

CHAPTER2 

FIGURE 2.1 . Surcharge Penalty Provlalona of tho Energy Polley Act of 111112 • 

Nonoubmlt1al oiiRP 

Pion Dlaapprovol W11h Unaatla1actory Cura 

10% 20% 30% 

Noncompliance Allor IRP Approved 

8 Congress has provided for a graduated rate surcharge on all power purchased from Western--not just 
firm power-or a 10% reduction in a power commitment, unless a customer has made a good faith effort 
to comply. 
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2.1.2.1 PMl ExteDBion Alternatives 

For those alternatives featuring relalively longer 
tenn extensions of resources, Western proposes to 
apply the PMI for customers whose firm electric ser­
vice contract(s) expire after December 31, 1006, and 
before January 1, 2006, if consistent with other con­
tractual and legal rights. Western projects that 
would be proposed for initial coverage under these 
altemalives include the Pick-sloan Missouri Basin 
Program-Eastern Division and Loveland Area 
Projects. Resource extensions under this group of 
altemalives would take plsce upon receipt of a cus­
tomer's 1RP by Western. 

As for Central Valley Project (CVP) resources, all 
power contracts between Western and its long-tenn 
firm customers expire in 2004, as does the Western­
Pacific Gas & Electric Company integration conttact. 
Because Western is at a very early stage of the post,-
2004 decision-making process, having just initiated 
an EIS for the Sacramento Area omce post,-2004 
marketing plan, Western will not make any decision 
at this time about the application of the PM! to the 
CVP for the post-2004 time period. (A notice of 
intent to prepare an EIS on the proposed Sacramento 
2004 Power Marketing Program was published in the 
Federal. Register on August 10, 1993 [68 FR 42536 as 
amended by 68 FR 43106, August 13, 1993]). Western 
will utilize the !mow ledge gained from this Energy 
Planning and Management Program EIS in the post. 
2004 marketing plan EIS. This EIS will consider the 
environmental impacts of applying the Program 
Alternatives to the CVP. As a result of further analy­
sis in the post-2004 marketing plan EIS, Western may 
at a later date propose adoption of the PM! for the 
CVP in the post-2004 time period. 

If adopted, application or this PM! to the Salt 
Lake City Area/Integrated Projects (SLCAIIP) 
resources is proposed after the ongoing electric 
power marketing EIS for that project is completed 
and the associated marketing criteria and contracts 
are implemented. Western's preparation of that EIS 
Connally started with the publication of a notice of 
intent to prepare an EIS in the Federal. Register on 
APril4, 1990 (55 FR 12550). Western's Salt Lake City 

14 
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EIS is separate and distinct from the U.S. Bureau of 
Reclamation's EIS on the operations of Glen Canyon 
Dam; the notice of intent to prepare the Glen Canyon 
Dam draft EIS was published in the Federal. Register 
on October 27, 1989 (54 FR 43870). 

For this group of alternatives, Western also pro­
poses to evaluate possible further application of the 
PM! at lesst 10 years before the tennination of other 
Western firm electric service contracts that expire 
after January 1, 200f>.-.principally the Parker-Davis 
and Boulder Canyon Projects. Detennination of fur­
ther application of this initiative would be published 
in the Federal. Register after an infonnal consultation 
process. 

For purposes of analysis, this draft EIS evaluates 
impacts associated with these PM! Extension 
Alternatives based on the assumption that the PM! 
would be applied to all of Western's projects. 

Under the PM! Extension Alternatives, the cur­
rent marketing criteria would remain in effect until 
the existing contracts expire. Western proposes to 
retain significant provisions of existing marketing 
criteria for those projects that will extend resource 
commitments beyond the current expiration date or 
long-tenn firm power sales contracts. Western 
wants to retain such important marketing plan provi­
sions as classes of service, marketing al-ea, and 
points of delivery to the extent that these provisions 
are consistent with the proposed PM!. The PM!, allo­
cation criteria for potential new purchasers, and 
retained provisions of existing marketing criteria 
would constitute the future marketing plan for each 
project under these alternatives. Any necessary 
amendments to existing power marketing criteria 
could be pursued at the time that determination is 
made of the resource that will be available after 
existing contracts expire. 

The PM! components under these alternatives 
include different possibilities for the contract exten­
sion term, percentage extension, existence of a 
resource pool and contract a<ijustment provisions. 
These features could replace key portions of 
Western's existing power marketing contracts that 
are described in Section 2.1, which discusses the No-



Action Alternative. These features would not take 
effect until existing contracts expire. 

Contract acijustment provisions for the PM! 
Extension Alternatives vary depending on the length 
of the resource extension. Umited acijustment provi­

sions are proposed for the 15-year extension options; 

one window to atljust marketable resources is fea­

tured halfway through the 25-year extension period 
options; and two acijustment windows, at 15 and 25 
years, are proposed for the 35-year extension 

options. 

Adjustment provisions for Alternative 8 would 
be different than for the other alternatives. The 

adjustment provisions are different in response to 

conunents raised during the public participation 
process. Adjustments could be made on five years' 

notice only in response to changes in hydrology and 
river operations. Acijustment would take place only 
after an appropriate consultation process. 

Adjustments to contractual commitments could take 
place sooner if mutually agreed to by Western and 
the customer. Project use withdrawals could take 
place based on existing cohtract principles. 

The adjustment provisions incorporated in 
Alternative 8 would allow for timely response to 
changes in river operations and hydrology, while giv­

ing customers ample notice before any acijustment. 
The reasons for acijustment would be limited to only 

hydrology and/or operations to make Western's 
resource as firm as possible, while mitigating the 
need for possible purchase power requirements to 

meet firm load. Western believes this approach bal· 
ances the need for reliable firm resources for cu.s-­
tomers with the recognized potential for future 

changes in available hydroelectric power resoW'ces. 

A relationship would exist between the length of 
the contractual extension and the percentage of the 

extension in this set of proposed PMI Alternatives. 

The longer the term of the resource extension, the 
greater the risk in committing to a high level of 

resource availability. Western believes that a 
resource extension should provide the resource sta· 

bility needed for effective JRP. A short extension 
period might be insufficient to maintain an adequate 
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customer planning horizon and to allow for long­
term project financing. For example, the short-term 
allocation of power to entities on the basis of energy­

efficiency accomplishments would undermine 
resource certainty, which is the foundation of quality 
IRP. An extension beyond 35 years is simply too far 
into the future to commit resources, as Western's 

flexibility to respond to changing circumstances 
would be compromised. 

Western believes that an extension of less than 
90 percent of the resource to existing customers may 

lead to unnecessary power supply dislocations and 
potential development of new, but largely unneeded, 

· supply-side resources, lessening the efficiency of the 
integrated system and defeating the purpose of the 

EMP. 

2.1.2.2 PMI IJmited Extension Alternatives 

This set of two PM! alternatives would extend 

commitments of Federal resources to existing cus­
tomers for a period of time sufficient to allow I) the 
develo:-ment of project-specific marketing plans by 
Western, 2) customer planning for resources in the 
event the project-specific hydropower resource is 

acijusted, and 3) the acquisition of any resources ch<>­
sen during the customer planning process. Contracts 
for resource extensions would be signed upon 

approval of a customer's initial IRP by Western. 

The objective of this group of alternatives would 
be to provide Western's customers with the mini­

mwn extension necessary to support customer 

preparation and implementation of IRPs. Under the 
Energy Policy Act of 1992, customer IRPs are due to 
Western one year after the final regulations become 
effective. Two-- and five-year action plans are 

required in each IRP. Western believes that cus­
tomers must have sufficient certainty regarding 
hydropow~r availability to plan intelligently on a 
least-<:ost basis for the future. If existing long-term 
firm hydropower commitments expire within the 
customer's planning horizon, quality least-<:ost plan­
ning for the future cannot take place with any confi­
dence. The limited extension group of alternatives 
would respond to this situation by extending 100 per­
cent of existing resources to existing customers for 
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10 years from the date of IRP approval by Western. 
This approach would provide for an allocation until 
prqjecHpecific marketing criteria can be developed 
and customers can a<\just to the results. These alter­
natives are ditl'erent from the others in that the 
extension of resources would be contingent on sub­
mittal and approval of an acceptable IRP. 

The intent associated with this set of alternatives 
is to extend resources for a period of thne adequate 
to effectuate a customer's IRP. For purposes of 
modeling and analysis, a l(}.year period was tenta­

tively chosen as an appropriate length for several 
reasons. lf no long-term lirm extensions are made 
pursuant to the Program, Western must develop pro­
ject-specific marketing and allocation criteria for the 
thne period after the limited extension expires. 
Assuming that environmental impact statements are 

required, Western esthnat.es that It would take three 
to four years to complete each marketing plan, 
depending on the level of controversy. lf Jess than 

100 percent of the resource were allocated to exist­
ing customers, other resources would have to be 
Identified by the customer to replace the unextended 
resource. This planning process could take as long 
as one year to complete. Resources Identified in an 

IRP could be supply-tUde (either construction or pur­
chase), demand-tUde, or renewable in nature. 
Implementation of demand-tUde measures could take 
as long as three years, while construction of supply­
side resources could take from three to 10 years, 
depending on the character of the resource. Ten 
years appears to be a thne period within which all of 
these activities could be accomplished, and is consis­
tent with the shortest long-term planning horizon 
used in the electric utility industry. 

Notwithstanding the tentative use of a l(}.year 
term for these two alt.ematives, Western invites the 
public to comment on the length of resource exten­
sion necessary to effectuate integrated resource 
plans. 

These PMI alt.ematives would apply only to pro­
jects where existing long-term lirm contracts expire 
within 10 years of the date of initial IRP approval by 
Western. Customers with contracts for long-term 

16 
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finn power from the Pick-Sloan Missouri Basin 
Program-Eastern Division would likely receive 
resource extensions for five to six years under the 
PMI Extension Alternatives, depending on the date 
of IRP approval. Customers with contracts for 
power from the Loveland Area Projects would proba­
bly only receive extensions for one or two years, 
while entities purchasing power from the Central 
Valley Project or the Salt Lake City Area lntegraled 
Projects could also receive modest extensions. This 
alternative would not be applicable to resources 
under contract far into the future, such as the 
Parker-Davis and Boulder Canyon Projects; a limited 
extension in support of IRP effectuation is unneces­
sary when existing contracts extend far into the 

future. 

2.1.2.3 PMI Non-Extension Alternatives 

Under this set of alternatives, Western would 
implement the provisions of the Energy Policy Act of 

1992 without extending resources under this 
Program. These alternatives combine the require­
ments of the Energy Policy Act of 1992 (including the 
new penalty provision) with the PMI provision of the 
No-Action Alternative. All power would be marketed 
on a project-specific basis, with independent public 

processes and environmental documentation. 

2.1.3 Conservation and .Renewable Energy 
Pro,...... -An Element of the No-Action 
Alternative 

ln 1981, Western developed and began imple­
menting a power marketing contract article requiring 
purchasers oflong-term finn power (Western's cus­
tomers) to develop a C&RE program. The C&RE 
program forms the No-Action Alternalive. G&AC 
specify the requirements for customer C&RE plans. 
The G&AC were published in the Federal Regist.er 
( 46 FR 66140) on November 13, 1981. Legislation 
reinforcing Western's ongoing program was included 
in TiUe ll of the Hoover Power Plant Act ( 42 USC 
727&-7276). After the Hoover Power Plant Act was 
passed, an amendment to the G&AC was published 
in the Federal Regisur (60 FR 33892 1985). G&AC 
requirements are incorporated into a C&RE contract 
article, which is part of a customer's existing power 



marketing contract. The contract articles contain a 
noncompliance penalty provision of a 10 percent 
reduction in Western power contract conunitments. 

Western notified the public in Januacy 1993 that 
it would no longer require customer compliance with 
the G&AC in order to facilitate the preparation of 
IRPs by Western's long-term 1!nn power customers 
(58 FR 3552). To have a basis for comparative IIIlaly­
sis, the No-Action Alternative assumes the G&AC 
would have continued in the absence of Program 
adoption and passage of the Energy Policy Act of 
1992. 

Under the G&AC, customers were responsible 
for developing and implementing programs for effi­

cient energy production and conservation goals. A 
customer's program submission described specific 

program content Western's G&AC included a Jist of 
suggested actions for customer consideration. This 
Jist is reproduced in Appendix B. The Jist is broad 
and includes activities in the areas of energy con­

sumption efficiency improvements, use of renewable 
energy resources, load management techniques, 
cogeneration, rate design linprovements, production 
efficiency improvements, and activities conducted 
for other agencies. Western gave full or partial credit 
for programs required by other entities that met the 
requirements of the C&RE program. 

Acceptance criteria for customer programs were 
based on the customer's classification (i.e., coopera­
tive, public utility district, etc.) IIIld the level of effort 
proposed. Customer programs were required to con­
tain a minimum number of annual on-going or 
planned activities. The number of activities varied 
by utility type and the qUIIIltity of system sales or 
consumption. The smallest customers were required 
to do one C&RE activity; the largest customers five. 
Table 2.6 shows the required number of activities for 
each customer type. 

The descriptions of these activities, including 
goals and schedules, were the most important ele­
ments of a C&RE plan. The customer's program sul>­
mittal included the following items as part of this 
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description: 

designated contact person within the customer's 
organization 

statements adopted by the customer's governing 
body regarding formal C&RE policies and objec­
tives 

a description of each ongoing or proposed 
Program activity; customers are to use the G&AC 
Jist for activity selection (this Jist is contained in 
Appendix B). Where energy savings or added 
energy/capacity supply goals may be quantified 
for each activity, such data should accompany 
each program submittal 

identification of customer goals, plans, sched­
ules, and locations for each activity 

methods for determining successful program 

accomplishment 

documents prepared for other Federal, State, or 
local agencies that could be submitted in lieu of 
or supplemental to Western's requested informa­
tion 

specific areas where a customer feels that assis­
tance is needed from Western 

identification of potential adverse environmental 
impacts and issues of proposed C&RE activities 

any additional data or infonnati.on that a cus­
tomer wants to include as part of a program 
description. 

Western reviewed customer programs every two 
years. Every four years verification of at least 70 
percent attainment of goals was required. Western's 
C&RE review process consisted of the following ele­
ments: 

reviewing customer submissions against defined 
criteria 

answering customer questions and providing 

necessary assistance 
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imposing penalties if a customer is fowtd In vio­

lation of its conttactual C&RE obligation. 

Western conunitted to review and may modify 
the G&AC criteri.s at intervals of not leso than three 

years or more than five years (50 FR 33892 - 33899, 
August 21, 1985). It was as a result of one of theoe 
reviews that Western initially proposed the program 
modification asoeooed In this draft EIS. 

Western recognizes that the past efforts of many 
of its customers in implementing conservation and 

DSM have been significant and have far exceeded the 

mlnimwn requirements wtder the C&RE program. 
Historic Investments by Western's customers will 

influence the future resources avalloble for consider­
ation In an IRP. 

Although enforcement provisions for noncompli­
ance with the G&AC are included in all long-term, 
finn contracts, the existing C&RE prograin is not 
directly linked to power marketing provisions such 
as contract extensions and percentage allocations. 
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2.1.4 Technical Aaai.etance • An Element 

Common to All Alternatives 

Western's technical assistance progrsm has been 
succesofulln helping utilities meet progrsm require­

ments and accomplish their goals In conservation 
and renewable energy. Western fully intends to con­
tinue providing its customers with an appropriate 
level and mix of technical assistance. 

Technical assistance is a progrsm element that 
spans across all alternatives. Western is committed 
to the pursuit of technical assistance activities, and 
recognizes that the level of effort and the types of 
activities would be similar under the various allema­
tives. The content of specific workshops or semi­
nars that Western may offer might vary under the 
alternatives because of differing progrsm require­

ments and customer needs. However, these varia­
tions are likely to be minimal and would not affect 
the level of overall effort. 

Since 1981, Western has provided its customers 

TABLE 2.8. Required C&RE Ongoing Actlvttlealor CUatomer Progr...,. 

TOUI cuatomer ayatam ulea or annual 

CuaiOITMir Type conaumptlon Ita nonutiHty ~n GWh/yr) 

<50 50-100 >100 

Cocperatives 3 4 5 

Municipalities 3 4 5 

Public utility districts 3 4 5 

Federal or State agencies 3 4 5 

Investor-owned utilities 3 4 5 

Parent entity and members 3 4 5 

Public power district 3 4 5 

lrrlgalion district with 
utility function 3 4 5 

Irrigation district without 
utility function 1 1 1 

Source: 50 FR 33897 
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with a wide range of technical assistance in support 
of the conservation and renewable energy program. 
The approximate budget for this support in fiscal 
year 1994 is $4.4 million. Additional funding from 
sources providing complementary service and part· 
nerships with customers continues io be sought to 
leverage the benefits of the service, reduce financial 
risk, and remove barriers to the successful applica· 
lion of emerging technologies. 

Western evaluates its involvement and support 
for technical assistance and technology transfer 
activities against the following criteria which are 
consistent with those for a successful energy man­
agement program: the activity must maintain or 
enlwlce the existing level of energy service; the 
activity must produce benefits that equal or exceed 
the cost to the customer and/or consumer; the bene-. 
tits must be measurable; and the activity must be 
envirorunentally sensitive. 

IRP is the focus of Western's support activities. 
An example of this IRP focus is Western's develop­
ment of a series of workbooks known as the 
Resource Planning Guide (RPG). The RPG, which 
has been under development for a nwnber of years, 
provides Western's customers with a guide to the 
development of an IRP process. The RPG has been 
well received as a valuable planning tool for the 
future. The RPG, which was developed with the par· 
ticipation of 42 utilities, is now available in a compu~ 
er disc fonnat for customer usage in compliance 
with the final Program regulations. Activities such 
as workshops, peer matches, seminars, equipment 
loans, technology transfer, publications, and cooper· 
atlve cost-shared efforts with customers and other 
supporting organizations would continue, especially 
as they relate to IRP. ln addition to those ongoing 
assistance efforts, Western is willing, in cooperation 
with its customers, to develop joint venture DSM and 
renewable energy pilot/ demonstration projects. 
Some possible additional activities include assis­
tance in developing new funding and incentive pro­
grams to promote DSM, and locally based technical 
services to specific customer groups. One specific 
example of this is aphotovoltaics "circuit-rider," a 
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technician who provides support services to a group 
of customers who participate in the funding. 

Western's technical assistance support is avail· 
able to customers upon request. The technical assis­
tance Western offers is best described as a set of 
tools which customers use in support of meeting 
their contractual obligations. Not all customers need 
or want such assistance. On the other hand, techni· 
cal assistance will help many customers to meet or 
exceed program requiremen!B. 

Western's technical assistance has been tailored 
each year to meet the current needs of the program 
and the customers. Given the nwnerous changes 

· and challenges experienced and anticipated in the 
utility industry, and rapidly changing technologies, it 
is not possible to project exactly what the content of 
technical assistance efforts may be over the project· 
ed term of proposed contract extensions. Technical 
support must remain flexible and capable of rapid 
change. Western has p!"'vided for such change in the 
last decade and will continue this practice in the 
future. 

External factors may have the most influence on 
the types of ..,.;stance that will be needed. For 
example, Western may need to train its customers in 
the future in the application of new technologies that 
have not yet been developed, or new approaches that 
are yet to be designed. As specific technical assis­
tance activities are proposed in the future, they will 
be evaluated for appropriate docwnentation under 
NEPA. 

2.2 ISSUES NOT INCORPORATED INTO PRO· 
GRAM ALTERNATIVES 

The range of alternatives incorporated into this 
draft ElS was determined after an extensive public 
involvement process which included 38 public meet· 
ings and workshops, and distribution of seven 
newsletters and one brochure to explain the issues 
and allow for public involvement. Ranges of alterna­
tives were set forth in a public newsletter distributed 
in September of 1991; these initial ranges were 
explained and discussed in a public meeting held on 
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September 30, 1991, in Denver, Colorado. In addi­

tion, eight alternatives workshops were held in 
March ancl Aprtl of 1992 to help further define alter­
natives. 

A number or issues raised during the Program 

development process have been found to be not 

responsive to the need for the Program or its pur­

pose, and were determined to be outside the scape 

or Western's analysis. Therefore, these issues were 

not incorporated into alternatives evaluated in this 
draft EIS. The following subsections provide clarifi­

cation and information about these issues. 

2.2-1 Tranamlll8ion ACC<!88 

Western encourages and practices open trans­
mission access. However, Western believes that giv­

ing credit to a customer providing access to its trans­
mission system is not within Western's specific need 

or encouraging customers to pursue improvements 

in their energy management efforts. The important 

and controversial issue of transmission access will 

be addressed and resolved through other processes. 
Even though the issue of transmission access will 

not be addressed through the decision-making 

process addressed by this EIS draft, Western 

believes that access to reasonably priced transmis­

sion is an important consideration in a customer's 

resource comparisons and evaluations in an IRP. 

This is especially the case when a particulsr cus­

tomer needs transmission access to acquire a cost­
effective resource. 

2.2.2 Incentive Rates/Rate Design 

ModiftcatloJUI by Weotem 

Incentive rates and rate design modifications are 

not analyzed as part or this draft EIS. While alterna­
tives to Western's rates and rate designs might 

encourage conservation, they would not encourage 

comprehensive long-term energy management plan­

ning by Western's customers. Western believes that 

incentive rates and rate designs to encourage conser­

vation abould be appropriately analyzed in subse­

quent environmental documentation associated with 

proposed changes to the existing rate and rate design 
methodologies, within the long-established, public 
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rate-making process. Procedures to ensure appropri­

ate public participation in the rate development 

process are set forth ir, 10 CFR 903. 

2.2.3 River and Dam OperatioJUI 

The PMI porticn of the Program includes comp<>­

nents for the amount of resource extended to current 

customers, the length of the extensions, and the 

amount of resource designated for a resource pool 

that may be used for several purposes. The Program 

does not propose to alter the total amounts or power 

or energy marketed by Western, or to make changes 

in the conditions for marketing or power and energy, 

or to make changes in the aperations of any genera­

tion facilities. In fact, the Program is intentionally 

designed to respond to changes in marketable 

resources due to hydrology or operational changes, 

which very likely would be initiated by agencies 

other than Western. 

Any proposed future changes to marketing con­

ditions, or to river or dam operations, or any other 

action that may cause such changes would be a sepa­

rate Federal proposed action with its own purposes 

and needs. Such actions may refer to this EIS and 

would have separate NEPA environmental documen­

tation to analyze the impacts from defined actions to 

specific river systems. 

• The Program will neither cause changes to river 

or dam operations nor will it impede such changes. 

All alternatives are neutral with respect to river and 

dam operations, even though some may offer 

Western more flexibility in responding to operational 

changes stemming from other actions or projects. 

2 .2.4 Ecological and Recreational Resources 

In a manner similar to the preceding river and 

dam operations issue, the proposed Program does 

not change the conditions under which Western mar­

kets power and energy, or the operation of rivers or 

dams. Any future changes to power marketing con­

ditions or changes to river or dam operations that 

may have impacts on ecological or recreational 

resources are separate proposed actions with their 
own purposes and needs. Such actions, which may 



be proposed by other Federal agencies, will have 
their own NEPA environmental documentation. 

The Program will neither result in changes to 
ecological or recreational resources caused by 
changes in river and dam operations, nor will it 
impede such changes. All alternatives are neutral 
with respect to these ecological and recreational 
resources, even though some may offer Western 
more flexibility in responding to future changes. 
Customer responses to Western's proposed Program 
may result in ecological impacts, which are described 
in Chapter 4 and summarized in Section 2.5. 

2.2.6 .RegionaliBPo 

During the scoping process, comment was 

received that Western should develop regional inte­

grated resource plans (IRPs) for each of the geo­
graphic regions it serves, either by river basins or 
some other demographic boundaries. Such IRPs 
would, almost by definition, be extensive in scope 
and require the expenditure of substantial resources. 
Some opinions favor the inclusion of such IRPs in 
this Program. 

Western has no load growth responsibilities­
the power customers do. Western markets a fixed 
supply of hydroelectric power that is subject to sea­
sonal weather fluctuations in various geographical 
regions. The vast ml\jority of Western's customers 
are not solely dependent upon Western for their sup­
ply of power. Western does not have legislative or 
regulatory authority over the supply or demand of 
the customers its serves. Under these circwn­

stances, it is neither appropriate nor feasible tor 
Western to attempt to develop regionaliRPs for its 
15--state setvice territory. 

Western believes that resource, geographic, and 
other differences among areas of its service territory 
will be evident as a result of any IRP process conduct­
ed by its customers, and therefore, it is unnecessary to 

attempt to modify the "process" itself to the needs of 
different regions. Regional sensitivities are reflected 
in this EIS and will be highlighted in customer IRPs. 
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2.2.6 CoDBervation Purcbaseo by Western 

The option for Western to purchase energy con­
servation in lieu of furnishing a supply of power from 
its hydroelectric resources was suggested during the 
scoping process. Conservation purchases by 
Western are not a component of the alternatives in 
this draft EIS, because they do not contribute to mar­
keting Federal power on a long-tenn basis in accor­
dance with Western's mission as a power marketing 
administration and Western is not responsible for 
meeting its customer loads beyond contracted rates 
of deliveries. Further, conservation purchases are 
not appropriate on a Westernwide basis when many 
of the States within Western's marketing area have 
power sw:pluses. Western encourages its customers 
to pursue such purchases when opportune. The 
cost-<!ffectiveness of conservation purchases would 
be appropriate for evaluation in a customer's IRP. 

2.2. 7 Project Uoe Efllciency 

Western received comments that it should invest 
in energy use efficiencies for project use loads. 
Project use power is that power reserved to meet 
project needs as authorized by Congress, such as 
main lift pumping for irrigation, station service, and 
salinity control. Western markets power available in 
excess of that needed to serve project purposes. 

Western received comments that it should allo­
cate the project use energy saved to preference cus­
tomers or reduce firming purchase power require­

ments. Western also received a comment that cus­

tomers could be given the opportunity to make effi­
ciency improvements in exchange for the energy 

saved. 

Investment opportunities have been discussed 
with the U.S. Bureau of Reclamation and the U.S. 
Army CorPS of Engineers which are responsible for 
project use facilities. An evaluation report, done by 
Western and the Bureau of Reclamation on project 
use efficiency opportunities for the CVP, indicated 

very limited cost-<!ffective opportunities for develop­
ment (U.S. Bureau of Reclamation et al. 1992). 
However, the four potential generation efficiency 
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improvements that were cost-effective could 

increase project energy available !or marketing by 
123 GWhperyearat acostof0.7 to 36.9mills/kWh. 

Because investment in prqject use et!iciency 
improvement opportunities does not encourage long­

tenn energy management planning by Western's cus­
tomers, Western will not include this lsaue within the 

Program EIS analysls. These opportunities have 

been and will be pursued independently. 

2.3 INCENTIVES 

Western received public conunents that incen­
tives should receive more emphasis in the Program. 

Allocations of power from a resource pool to cus­

tomers with exemplary achievement in energy effi­
ciency were suggested as incentives. Western 

believes that the adoption of such competitive incen­

tives for program compliance is impractical for the 

following reasons. 

Western serves a wide variety of customers. 

Western has recognized from the outset that there 

would be varying levels in the sophistication and 
complexity of IRPs, reflecting esch customer's size, 
type, resource needs, and geographic area. Resource 

choices and the timing of implementation would vary 
depending upon the circumstances involved. Given 

this diversity of customer characteristics and 

resource strategies, Western has not found an equi­

table way to judge and appropristely reward the 

energy efficiency achievements of its customers. For 
example, it would be a difficult task to decide 
whether the conservation efforts of a small irrigation 

district are comparable to the achievements of a 

much larger, vertically integrated utility. Since larger 
utilities have more opportunities to excel in this 

area, competition for power could serve to redistrib­

ute power from smaller customers to larger utilities 
with the staff, resources, and knowledge to succeed. 
Because customers facing load growth have greater 
opportunity to plan and implement cost-effective 

DSM and energy efficiency resources, the concept of 
competition could similarly work to the detriment of 
customers facing stable loads or experiencing sup­
ply-side resource surpluses. 
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Western has another concern about providing 

incentive allocations out of a resource pooL When 

an incentive allocation is made up of long-tenn linn 
power taken !rom existing customers, Western 

undennlnes resource stability to existing customers. 
Due to customer uncertainty of receipt of power 
from such a pool, otherwise unnecessary power pur­

chases or long-tenn conunitments for purchases 
could take place, causing increased expense to the 
conswner. in regions where surpluses are not avail­

able for purchase on a long-tenn basis, construction 

of supply.fllde generation or transmission lines could 
be induced if Western creates a relatively large 

resource pool from power currently allocated to 

existing customers. Balance must be achieved 

between avoiding disruption in existing power sup­
ply and transmisSion arrangements and the develop­

ment of appropriate incentives for IRP preparation. 
For these reasons, the alternatives do not feature the 
allocation of long-tenn firm power out of a resource 

pool as an incentive for existing customers. 

Some extension alternatives evaluated in this 
draft EIS propose that resource extension contrscts 

be signed upon receipt of a customer's IRP by 
Western. Other alternatives would have extension 
contracts executed upon approval of a customer's 

IRP by Western. Both of these approaches feature 
incentives for the expeditious preparation and sub­

mittal of quality IRPs. 

The planning stability that results when a cus­

tomer can depend on its Federal power commitment 
can be seen as an incentive. Planning for the future 

cannot take place with any confidence if this stability 

is compromised. Energy-efficient resource choices, 
with their associated economic and environmental 
benefits, are more difficult to realize if the existing 
resource base is uncertain. The financing of new 

renewable and DSM resources could be adversely 
impacted if existing resources are not sufficiently 
finn for planning purposes. 

Customer energy efficiency is driven by lite cost 
of supplemental electricity supply. The price difrer­
ential between Western's power and the cost of 
power from other sowces is often significant. 



Western believes that the economic price signals 
resulting from this price disparity offer a more signifi­
cant incentive than any Western could propose. 
Western provides a varying amount of a customer's 
energy needs but virtually all customers require a 
supplemental supply to meet their total energy needs. 

Western also views its technical assistance pro­
gram as offering a significant incentive for customers 

to pursue energy efficiency. A lru\ior goal of 
Western's technical assistance program is to inform 
its customers of the economic benefits of energy effi­

ciency, so that opportunities identified in IRPs are 
pursued with an understanding of those benefits. 
Assistance is available from Western to aid customers 
in their development of conswner incentives for ener­
gy efficiency. Better energy efficiency achievement 

results when effort is focused on utility incentives to 
consumers, as opposed to incentives from Western to 

a purchasing utility. nus is especially the case when 
the purchasing utility is a MBA one or two levels 
removed from the end~use consumer. 

Technical assistance would also support the 
marketing efforts of Western customers as they pur­
sue cost-effective demand-side management activi­
ties. The environmental and cost-saving benefits 
resulting from IRP preparation, developed with full 
public participation, are sufficient incentives for IRP 
implementation without further incentive from 

Western. 

Western originally viewed the extell5ion of 

resource commitments to existing customers as a 

significant inducement for the preparation of JRPs. 
With the passage of the Act, Western's long-term firm 
power customers now must prepare IRPs whether 

resources are extended or not. However, the avail­

ability of power for allocation to new customers 

remains a powerful incentive for the preparation of 

IRPs by those not presently receiving the benefits of 
Federal hydroelectric power. 

Western continues to investigate the possibility 
that further regional energy efficiency incentives 

might be identified. Western may, if appropriate, 
develop targeted incentives on a project-by-project 
basis, if such an approach has regional merit. One 
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opportunity for consideration of such an incentive 
approach would be at the time that Western deter­
mines the resource available at the end of the term of 
existing contracts. Further NEPA environmental 
documentation would be prepared, as needed, when 
Western considers specific future actions. 

2.4 DESCRIPTION OF ALTERNATIVES 

The EMP and PM! components, along with the 
features of the amended G&AC, make up the compo­
nents for the 12 alternatives analyzed in this draft 
EJS. The alternatives are summarized in Table 2.5. 
In its June 1992 UPDATE newsletter, Western identi­
fied a tentstive preferred alternative as the alterna­
tive it was most likely to endorse, subject to the 
results of the ongoing analysis. To ensure that the 
Program Alternatives featured in this draft environ­
mental impact statement are given fair and equitable 
consideration, Western will not select a preferred 
alternative until after public comments on this draft 
EJS are considered. 

2.4.1 The No-Action Alternative 

The No-Action Alternative consists of the amend­
ed C&RE program and the project-specific indepen­
dent marketing plans established by the area offices. 
Currently, Western markets its resources through 
independent marketing plans that are developed for 
specific hydroelectric projects, each with its own set 

of customer power contracts. · 

Under the No-Action Alternative, the existing 
time frames for Western's resource marketing would 
remain the same. Four of the existing plans will 
expire by 2005. In the Billings Area Office contracts 
for 2,029 MW (including peaking power) will expire 
in 2000. The Sacramento, Loveland, and Salt ~e 
City area offices administer contracts for a total of 
3,341 MW set to expire in 2004. The Phoenix Area 
Office markets 217 MW from the Parker-Davis 
Project under contracts that will expire in 2008. 
Western anticipates extended contracts under this 
alternative would incorporate variable contract 
terms. The contracts would not include provisions 

for adjustments or resource pools. 
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2.<&.2 The PMI ExteiWon Alternative• • 
2 tllroqh 8 

Altemalives 2 through 8 provide dltferent 
approaches to llnldng power marketing with energy 
management. Western hu developed four packages 
of options for the PMI portion of the Program and 
two options for the EMP portion. In combination, 
these packages make up seven alternatives under 
discuaslon. The EMP package contains the following 
combination of components. 

Each of the altemalives Includes IRP; some offer 
small customers the choice of other wap of meeting 
the EMP requirements. 

EMP Option A -IRP required for all eu&­

tomera. 

EMP Option B -IRP required for most cus­
tomers, but Western would establish dltferent 
regulalions for certain small customers with 
total energy sales or uaage of 26 GWh or less 
which are not members of a joint action agency 
or a generation and transmission cooperative 
with power supply responslbWcy. These eu&­

tomera shall consider all reasonable opportuni­
ties to meet future energy services tequirements 
using DSM techniques, new renewable resources 
and other programs that will provide retail cus­
tomers with electricity at the lowest possible 
cost, and mlnlrnlze, to the extent practicable, 
adverse environmental effects. 

All PMI extension options include an Identical 
penalty provision as required by Section 114 of the 
Energy Polley Act of 1992. This penalty provision 
would be incorporated into the contracts that extend 
resources. 

The resource pool provisions under Alternatives 
2 through 8 allow for allocations to new customers 
and for contingencies. The PM! extension options 
are sununarlzed below: 

24 

PMI Option A - 1C..year contract term with a 
98 percent extension of resources, a 2 percent 
resource pool, and limited aqjustment provl­

·slons. 

84-172 0 - 94 - 11 
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PMI Option B - 2f>.year contract term with a 
96 percent extension of resources, a 6 percent 
resource pool, and one window to a<ljust 
resources halfway through the term. 

PMI Option C - 36-year contract term with a 
90 percent extension of resources, a 10 percent 
resource pool, and two windows to a<ljust 
resources at 15 years and 25 years. The resource 
pool under this option includes a provision to 
support existing customer development of new 
technologies for conservation or reneWable 
resow-ces. 

PMI Option D - 2r..year contract term with a 
98 percent extension of resources, a 2 percent 
resource pool and lilnlted a<ljustment provisions 
on ftve years' notice. 

2 .<&.8 Tlte PMI Limited E:rtenolon Alternatives 
-9and10 

This pair of Limited Extension Altemalives 
would extend commitments of Federal resources to 
existing ciiBtomera for a period of time sufficient to 
allow 1) the development of prqjecHpecific market­
Ing plans by Western, 2) customer planning for 
resources in the event the prqject-specific hydropow­
er resource Is aqjusted, and 3) the construction of 
any resources chosen during the customer planning 
process. The time period for extension would start 
from the date of Western's approval of a ciiBtomer's 
IRP; the extension amount would be 100 percent of 
existing resources. Provisions of the Energy Policy 
Act of 1992 would be implemented. 

2.<&.4 The PMI Non-E:rteiWon Alternatives • 11 
and 12 

Under this pair of Non-Extension Alternatives, 
Western would implement the provisions of the 
Energy Polley Act of 1992 without extending 
resources under this Program. Alternative 11 would 
tequire preparation of IRPs, while Alternative 12 
would allow for small customer provisions. These 
alternatives couple together the requirements of the 
Energy Polley Act of 1992 (including the new penalty 
provision) with the PM! provision of the No-Action 
Alternative. 



2.5 SUMMARY OF ENVIRONMENTAL 
IMPACTS 

Table 2.5 summarizes the salient provisions of 

the 12 alternatives. All Program Alternatives would 
have beneficial envirorunental and social impacts in 
comparison to the No-Action Alternative. The 

impacts of the Program Alternatives V8IY depending 
on the envirorunental resources being affected. 
There are two key issues that contribute to the varia· 

tion. The first is the operation of generating tech­
nologies that would result under each alternative. 
Effects that are primarily related to coal combustion 

(for example, SOx and TSP emissions or ash produc­
tion) would tend to remain unchanged across the 
Program Alternatives. Effects that result from both 
natural gas and coal (for example, thermal discharge, 

water consumption, and C02 emissions) would tend 
to V8IY more by alternative as natural gas is used to a 
differing extent in response to uncertainty resulting 

from Western contract allocations. When comparing 
the impacts from total regional generation, these dif. 

ferences are quite small, less than I percent 
However, when comparing the incremental changes 
between the alternatives, the difference varies from 2 
percent to 23 percent 

The second issue is the distinction between 
impacts resulting from generation and those result­
ing from the construction of new capacity. Impacts 
related to new capacity would include land use and 
construction employment The differences among 
each alternative's effects on these categories tend to 

be magnified in comparison to the effects resulting 
from generation due to the focus on only new devel­
opment, without the influence of existing generation 
plants. Existing plants, which tend to dominate the 
effectS of new plants, have a much greater intluence 
on the effects resulting from electricity generation. 
Potential impacts are summarized In Tables 2. 7 and 
2.8. 

Two analytic techniques were used to assess 
employment impacts and effects on trade and com-
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merce. Taken together, these analyses show impacts 

ranging from neutral to positive resulting from the 
Program Alternatives In comparison with the No­
Action Alternative. The Program Alternatives would 
tend to increase estimated direct employment from 
the construction of generation plants and the instal­

lation of conservation measures. These jobs would 
result from the labor-Intensive nature of conserva­
tion. The Program Alternatives are projected to 
Increase direct employment from approximately 
13,300 to 13,460 employee years in 2005 and from 
approximately 33,640 to 34,750 employee years in 

2015 (see Tables 2. 7 and 2.8). Taken together over 
. the 2(}.year study period, the Increment between the 

alternatives amounts to an average of about 2,400 
employee-years per year. On a regional basis the 

Program Alternatives would affect the regional econ­
omy neutrally, The economic impacts on trade and 

commerce were found to be nearly zero with some 
slightly negative effects through 2005 and 2015 

across all five of the Western areas (see Section 4.9, 
"Social and Economic Effects"). 

Rate impacts were analyzed from a number of 
perspectives. The Program Alternatives could result 
In short-term rate increases to cover the cost of IRP. 
However, the Program Alternatives should result in a 
rate decrease over time as utilities make more effi­
cient use of resources (see Section 4.10, "Rate 
Impacts"). 

The Program itself would have no direct impacts 
on the envirorunent. Western estimates the 
Program's aggregate indirect Impacts that would be 
produced by the anticipated customer response, but 
specific customer activities in response to the 
Program cannot be detemtined. These specific activ­

ities could have impacts in the future, and would be 
addressed once specific actions are identified. In 
comparison with the No-Action Alternative, the 
analysis found that the Program Alternatives would 
consistently result In fewer negative physical envi­
ronmental effects. 
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322 

June 8, 1994 

Western Area Power Administration 

CURRENT FIRM POWER CONTRACT SCHEDULES 

Final Power Marketing Plan: Pick-Sloan Missouri Basin Program 
For period 1985 - 2000 
Published October 30, 1980 

Contract Signature Date: November 1980 extended original contracts 
New customers Nov 1980 - Jan 1981 

Contract Effective Date: Existing customers: same as original contracts 
New customers: after November I, 1980 

Contract Termination Date: December 31, 2000 

Final Power Marketing Plan: 

Contract Signature Date: 
Contract Effective Date: 
Contract Termination Date: 

Final Power Marketing Plan: 

Contract Signature Date: 
Contract Effective Date: 
Contract Termination Date: 

Final Power Marketing Plan: 

Contract Signature Date: 
Contract Effective Date: 

Contract Termination Date: 

Final Power Marketing Plan: 

Contract Signature Date: 

Contract Effective Date: 

Contract Termination Date: 

Loveland Area Projects 
For period 1989 - 2004 
Published January 31, 1986 
Final allocations published April 1987 
April - September 1987 
October l, 1989 
October l, 2004 

Parker-Davis Project 
For period 1987 - 2008 
Published December 28, 1984 
Final allocations approved Hay 1987 
Based on termination dates of original contracts 
Based on termination dates of original contracts 
September 30, 2008 

Boulder Canyon Project 
~ot period 1987 - 2017 
Published December 28, 1984 
during January, 1987 
January 1, 1987, which is date original contracts 
expire 
September 30, 2017 

Central Valley Project * 
For period 1994 - 2004 
Existing customers: October 5, 1992 
New customers: June 28 , 1993 
Existing customers: October 1992 
New customers: Sept 1993 - June 1994 
Existing customers: Date of execution 
New customers: July 1, 1994 
December 31, 2004 



Final Power Marketing Plan: 

Contract Signature Date: 
Contract Effective Date: 
Contract Termination Date: 

323 

Salt Lake City Area Integrated Projects 
For period from 1989 - 2004 
Published February 7, 1986 
Final allocations published April 2, 1987 ** 
March 1989 
October 1, 1989 
September 30, 2004 

* Marketing of 420 MW pursuant to the 1994 CVP marketing plan. Remainder of CVP 
power is sold under contracts that became effective between 1952 and 1982. These 
are described in a separate document. 

**lawsuits filed October 31, 1986, and December 20, 1988. On February 22, 1989, 
the Judge combined lawsuits. Judge also required Western to include "reopener" 
clauses in contracts executed pursuant to this plan that will be exercized upon 
completion of a marketing plan EIS. 
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June 8, 1994 

Western Area Power Administration 
1994 CENTRAL VALLEY PROJECf POWER MARKETING PLAN 

(CONTRACfS EXECUTED) 

CUSTOMER AU.QCATION (kW) 

U1lUTY PISTRICIS 
East Bay Municipal Utility District 1,965 

Sacramento Municipal Utility District 1,000 

FEDERAL 

U.S. Air Force: 

Beale 

Castle 

McClellan 

Onizuka 

Travis 

Travis Wherry Housing 

Defense Logistics Agency (U.S. Army): 

Parks Reserve Training Area, 
Dublin 

Defense Distribution Depot (Sharpe 
Facility 

Defense Distribution Depot (Tracy 
Facility) 

53, lUi 

21,575 

0 

17,000 

500 

12,651 

1,400 

83,000 

500 

3,800 

4,000 
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U.S. Department of Energy: 

Lawrence Berkeley Laboratory 11,500 

Lawrence Livermore National 
Laboratory 16,211 

Site 300 2,500 

Stanford Linear Accelerator Center 47,403 

U.S. Navy: 57,797 

Concord 2,188 

Dixon 1,030 

Lemoore 18,040 

Moffett 2,000 

Mare Island 20,388 

Oakland 10,581 

Skaggs 0 

Stockton 3,570 

Treasure Island 0 

NASA-Ames 80,000 

ICA, Dixon Relay Station 500 

84-172 0- 94 - 12 
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~ATEBLIBBIQAIIQN D.ISIBICIS 
Banta Carbona 3,700 

Broadview 500 

Byron-Bethany 2,200 

Delano-Earlimart 987 

East Contra Costa 2,500 

Glenn Colusa 3,343 

James 987 

Kern Tulare 987 

Lindsay-Strathmore 987 

Lower Tule River 1,965 

Modesto 10,805 

Patterson 2,000 

Provident 750 

Rag Gulch 500 

Reclamation 2035 1,600 

San Luis 6,650 

Santa Clara Valley 987 

Sonoma County 1,500 

Terra Bella 987 

Turlock 3,941 

West Side 2,000 

West Stanislaus 5,200 
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SIAIE QE CALIFORNIA 

California State University, Nimbus 40 

Deuel Vocational Institution 1,700 

Folsom Prison 2,300 

Northern California Youth Center 1,700 

Parks & Recreation 100 

University of California, Davis 14,682 

Vacaville Medical Facility 1,800 

MUNIOPALDJES 

Alameda 21,145 

Healdsburg 3,361 

Lodi 13,836 

Lompoc 5,317 

Santa Oara 11,532 

Ukiah 8,933 



NEW CUSTOMERS 

City of Avenal 

Bay Area Rapid Transit District 

Cawelo Water District 

Lassen Municipal Utility District 

332 

622 

4,000 

500 

3,000 
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STATEMENT OF CONGRESSMAN BOB SMITH 
OVERSIGHT AND INVESfiGATIONS SUBCOMMITI'EE 

HEARING ON WESTERN AREA POWER ADMINISTRATION 
JUNE 16, 1994 

Mr. Chairman, 

I apologize that my schedule won't permit me to stay and listen to this 
important testimony today. 

As a representative from the Pacific Northwest, the survival of our economy 
largely revolves around the Bonneville Power Administration, which is the 
power marketing authority in that area. 

I know that many of my colleagues on this side of the committee room 
represent constituents who are as equally dependent on competitive power 
rates from Western Area Power Administration. I'm going to defer to them 
in helping the Chairman craft a long-term policy to the question of who is 
going to get W AP A power and for how long. 

I thank the Chairman. 
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Statement 
of the 

Honorable Barbara F. Vucanovich 
on 

Western Area Power Administration Proposals 

Committee on Natural Resources 
Subcommittee on Oversight & Investigations 

June 16, 1994 

Mr. Chairman, thank you for convening this oversight hearing into the 

proposals of the Western Area Power Administration (y.! AP A) for power 

allocations and contract renewals. My constituents in southern Nevada use 

electricity generated by the Bureau of Reclamation in both the Boulder Canyon 

and Parker-Davis Projects. Hydroelectric power is certainly not completely 

without environmental costs, but it seems to be way ahead of competing forms 

of power generation. The electric utilities which serve my constituents 

naturally want to continue to contract with WAPA under favorable terms, but 

they also want to participate in oversight of Bureau of Reclamation spending at 

Hoover Dam and elsewhere because of the ultimate pass-through of these costs 

to the electric customer. 

It's no secret the Bureau is nearly finished constructing a "Taj Mahal" visitor 

center at Hoover which has far exceeded initial cost estimates. In fact, I'm told 

it will exceed the cost of the dam itself when constructed sixty years ago, when 

compared without respect to inflation. This outlandish overrun must not be 

allowed to happen again at Hoover or elsewhere. The bulk of the costs of the 

visitor center won't be borne by WAPA customers until beginning next year, 

when further rate increases will be necessary. The small power districts in 

southern Nevada that serve this hydropower to their rural customers are the 
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- 2-

entities least able to bear the steep rate increases forecasted yet have the fewest 

alternatives as well. 

So yes, I want to see Nevada get its fair share of project power. That share 

was set at one-third of the Boulder Canyon Project output when its 

reauthorization was enacted in Congress a decade ago. While we may have 

been unable to avail ourselves of the full load at that time, I certainly don't 

want a repeat of the 1922 Colorado Rivet Compact when Nevada settled for 

only a small fraction of the river' s flow because Las Vegas and surrounding 

communities were sleepy little byways at the time. Nevada will be able to use 

one-third of Hoover's electric output before we know it and WAPA contracts to 

be renewed in the year 2017 ought to reflect that fact. 

But, Mr. Chairman, 2017 is over twenty years away so WAPA has plenty of 

time to plan for this demand compared to, say, Pick-Sloan contracts due up in 

less than six years . In the meantime, let's see to it the power using entities 

have proper opportunity to review WAPA and Bureau of Reclamation proposals 

that will add to their power bills and scrutinize the books before another "Taj 

Mahal" is built. 
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June 21, 1994 

The Honorable Peter A. DeFazio 
United Slates House of Representatives 
Washington D.C. 20515 

Dear Congressman DeFazio: 

It was a pleasure to testify at the Committee on Natural Resources Subcommittee 
on Oversight and Investigations hearing on June 16, 1994. We especially 
appreciate your involvement and dialogue with the Western customer panel and 
with Deputy Secrelary White. We are writing to supplement the answers given 
by Deputy Secretary White to some of your questions. The Colorado River 
Storage Project (CRSP) customers have answers to these questions that are 
significantly different from the other Western projects. 

Relative to the Western' s power purchases to firm up the hydropower resource, 
you asked Mr. White if customers could be given the choice of buying the power 
themselves instead of Western buying power for all of their customers. This very 
issue has been a point of discussion for some time between the CRSP customers 
and Western. When changes to Glen Canyon Dam operations were first initiated 
in the fall of 1991, CREDA raised this issue with Western in regard to purchases 
of power to replace that lost by operational changes. The result is that CRSP 
customers have the option of either buying the power themselves or having 
Western buy it for them. This option is conlained in contract amendments offered 
to all CRSP customers. This option was negotiated specifically to solve the 
problem related to interim operations at Glen Canyon and expires when fmal 
operational changes are adopted at the conclusion of the EIS process. 

The Grand Canyon Protection Act requires Western to look at ways to replace the 
generation lost through changes at Glen Canyon. As a part of that process we are 
working with Western to have a similar customer purchase option ready when long 
term operational changes are adopted. 

You also asked Mr. White some questions concerning level of maintenance and 
ability to make system improvements in the face of reduced availability of funds 
for such work. We would like to point out that operation and maintenance of the 
CRSP power features is done with power revenues and actually funded by the 
power users on a •pay as you go• or revolving fund basis. One result of this 
funding mechanism is that CRSP power features are mainlained at an acceptably 
high level and system improvements are done on a timely basis. For example all 
of the CRSP generating units have or are being rewound and uprated to produce 
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more power. This a very different situation than exists on many other projects. 

We hope these additional comments are useful to you as you consider Western' s power 
marketing program. If you have questions please feel free to call me at 801-350-9090. 

Sincerely, 

~ 
Executive Director 

CB:mg 



W.A. . DUNN 
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PRESIDENT 
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IRRIGATION & ELECTRICAL DISTRICTS 
ASSOCIATION OF ARIZONA 

SUITE 204 
2001 NORTH THIRD STREET 

PHOENIX, ARIZONA 8SOQ.4..1472 
(602) 254-5908 

CLYDE GOULD 
SECRETARY-TREASURER 

ROBERT S. LYNCH 
ASSISTANT SECRETAR'f.TREASURER 

TELECOPIED AND MAILED June 29, 1994 

Hon. George Miller, Chairman 
House Natural Resources Committee 
Room 1324 
Longworth House Office Building 
Washington, D.C. 20515 

Re: Subcommittee on oversight and Investigations Hearing on 
Western Area Power Administration Power Allocation, June 16, 
1994 

Dear Mr. Chairman: 

I had the privilege of attending the subcommittee hearing you 
chaired on June 16th and listening to the testimony and the 
questions from the members of the panel and responses from the 
witnesses. Our Association co11111ents on the draft environmental 
impact statement on Western's Energy Planning and Management 
Program were entered into the record by Cliff Barrett, the witness 
for the Colorado River Energy Distributors' Association (CREDA). 
It is not my intent to repeat those coaments here. However, I was 
struck by the misimpression created by certain other witnesses 
about the true state of affairs in public power allocations by 
Western, at least as members of our Association have experienced 
it. Three significant mistaken views could be taken from the 
hearing. · 

First, one could conclude from Reclamation Commissioner Beard's and 
Bruce Driver's testimony that more fossil-fuel electricity will be 
qenerated if Western buys supplemental power for its customers 
rather than forcing the customers to find their own supplement 
power. Nothing could be further from the truth. Our members, like 
most of Western 1 s small custo!llers 1 have .supple!llental contracts with 
one or more generating utilities in our area. If Western can't be 
relied upon, we must fall back on these fossil-fuel and nuclear­
based sources. Our members have neither the capital nor the staff 
to do expensive demand-side management programs even if the 
technology was presented to us. Nor have we easy access to 
emerging technology. Instead, we rely significantly upon Western 
to gain us access to technology and information about it. 

SEBVING ABJZQJIJA.E!!YCE 1962 
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second, Bruce Driver in his testimony inters that somehow 
individual small public power entities can magically find and use 
new types of resources and new technologies in spite of their 
limitations in funding, staff and expertise. He further supposes 
that if Western purchases and supplies supple-ntal power that ita 
customers will neglect or refuse to explore demand-side aanage .. nt 
opportunities. Mr. Driver has it exactly backwards. It is 
Western's presence in the aarket and its transaission system that 
perfectly positions it to be the driving force in the public power 
network it serves in funding, accessing and delivering new 
resources and promoting new technologies. It is a simple matter of 
recognizing the basic economic principle of economies of scala. 

Third, from listening to the testiaony and reading the reports of 
the hearing, one could conclude that Western haa placed impedimenta 
in the path of Native Americans which prevent thea from sharing in 
the benefits of public power generated at federal hydropower 
facilities. That is just plainly not true. In Arizona, for 
instance, seven tribal reservations have allocations of federal 
hydropower from the Colorado River Storage Project (CRSP) andjor 
the Parker-Davis Project, either directly or through the Bureau of 
Indian Affairs. These allottees include one of our own members, 
the Ak-Chin Indian Community, which holds a CRSP allocation. We 
are also informed that some 110 megawatts of CRSP power reserved 
for project use has not been allocated. Certainly, the relatively 
small amount of power identified by the Ute Mountain Ute Tribe for 
its needs on its reservation could be considered within further 
allocation of that rather substantial resource. 

Thank you for the opportunity to subait these additional comments. 
I would ask that these additional comments be made part of the 
hearing record. 

RSL:psr 



21 S South Clscadc St reet 
PO Box496 
Fergus Falls. Minnesota 56~ :\A-04% 

Jun~ 'f6.31~9~ 

Chainnan George Miller 
House Natural Resources 
Subcommittee on Oversight and Investigations 
1324 Longworth H.O.B. 
Washington D.C. 20515 

Dear Chairman Miller, 
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--
Enclosed for the consideration of the Subcommittee is the testimony of Mr. Warren Nye, 
which he would like to have entered into the record of today's hearng on the proposed W AP A 
allocation and contract extensions of over 7000 MW of power. 

Mr. Nye is a retired employee of Orter Tail Power Company who was active for many years 
in the electric industry, and he is familiar with every aspect of power from stringing farm 
lines to negotiating contracts with W AP A. 

I am a former Chair of the Minnesota Public Utilities Commission, and have represented 
consumers in numerous regulatory matters. I believe you wiU find Mr. Nye's ideas to be 
provocative and innovative, and as he is an octegenarian they are founded in the wisdom of 
experience. 

Mr. Nye has been communicating with Senator Paul WeUstone about- this idea, and 
Congressmen Collin Peterson and Bruce Vento were helpful to me in finding the route to 
your committee. I truly hope you will give fuU consideration of the idea of using federal 
preference power to help the poor and the elderly instead of distributing the federal largesse 
on the ad hoc basis of who was able to get in line a generation or more ago. 

Thank you for your consideration of Mr. Nye's testimony . 

Att'n : Linda Stevens 

An Equal OpporlutJily Employer 

Katherine E. Sasseville, 
General Counsel 
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Battle Lake, Minnesota 56515 
June 16, 1994 

Chairman George Miller 
House Natural Resources 
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Subcommittee on Oversight and Investigations 
1324 Longworth H.O.B. 
Washington DC 20515 

Dear Chairman Miller: 

It is unfair that the poor residential or farm electric customer served by most systems is not 
receiving any benefits from federal hydro electric generation and only a small portion of the 
benefits on other··"Preference"··systems. 

The benefits go primarily to industries, shopping mall"s, and those well able to pay market 
prices. In Minnesota only a small portion of the REA cooperatives and municipal electric 
systems and none of the investor-owned systems receive federal energy and those receiving 
the energy spread the benefits to all customers, when the poor of all the systems should get 
the benefits. 

A malting plant in Moorhead gets this federal subsidy while the poor in Virginia get none. 
The well-to-do from the Twin Cities get a federal subsidy for their lake homes by Alexandria 
while the poor in Battle Lake get none. 

The "Preference" program for federal hydro generation started before the interconnection of 
transmission systems in the United States and Canada and before computer billing. Now it's 
possible to schedule the federal energy to the poor with the delivery system receiving only 
their transmission and distribution costs. 

This would supplement the LIHEAP program which is underfunded. All the federal electric 
energy should be received for the poor regardless of their present supplier. 

The government wouldn't be in the retail business; just wholesale as now. The delivering 
utility would have a low income rate with the production portion of its rate removed and 
replaced by the much lower wholesale rate of the government. 

Sin/7ely, 

II c.~.., .. ~ -.c '{ 
Warren Nye !Jr--
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701 Pennsylvania Aven...e. N.W 
Washington, D.C. 20(}()4-2696 
Telephone 202·508-5555 

EDISON ELECTRIC 
INSTITUTE 

June 23, 1994 

The Honorable George Miller 
Chairman 
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Subcommittee on Oversight and Investigations 
Committee on Natural Resources 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

THOMAS R. Ku~ 
Presidenl 

Enclosed is a statement by the Edison Electric Institute, which we request be 
included in the record for your Subcommittee's hearing on the Western Area 
Power Administration's hydroelectric power allocation, which was held on June 16, 
1994. 

Should you or your staff have any comments or questions, please call me at (202) 
508-5555 or Kathy Steckelberg, Director, Government Relations, at (202) 508-5478. 
We appreciate the opportunity to submit comments on this important issue. 

Sincerely, 

Thomas R. Kuhn 

TRK:ks 

Enclosure 

cc: The Honorable Robert F. Smith 
Ranking Minority Member 
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STATEMENT SUBMmED BY THE 

EDISON ELECTRIC INSTITUTE 

TO THE 

SUBCOMMITIEE ON OVERSIGHT AND INVESTIGATIONS 

HOUSE NATURAL RESOURCES COMMITTEE 

U.S. HOUSE OF REPRESENTATIVES 

ON ALLOCATION OF 

THE WESTERN AREA POWER ADMINISTRATION'S 

HYDROELECTRIC POWER 

The Edison Electric Institute (EEl) appreciates the opportunity to submit testimony on the 
Western Area Power Administration's (WAPA) proposed allocation of its hydroelectric 
power. EEl is the association of investor-owned electric utility companies. EEl's member 
companies generate 78 percent of our country's electricity and serve 76 percent of all the 
nation's ultimate customers. 

Section 114 of the Energy Policy Act of 1992 (EPAct) directs WAPA to require each 
customer purchasing electricity under a long-term firm power service contract to 
implement integrated resource planning (IRP). In March 1994, WAPA issued an Energy 
Planning and Management Program draft environmental impact statement (EIS) which 
addressed IRP issues, but also proposed a number of Power Marketing Initiative (PMI) 
alternatives featuring significant extensions of existing power contracts. The PMI 
Extension Alternatives would extend power contracts by as long as 35 years, while the 
PMI Umited Extension Alternatives would extend them by 10 years. 

EEl believes that the heavy reliance upon long-term contracts which is postulated by 
WAPA is inconsistent with current IRP practices and with utility planning in the current 
environment. EEl submitted comments to WAPA on the draft EIS, strongly supporting 
inclusion of one of the PMI non-extension alternatives In WAPA's Energy Planning and 
Management Program, which would allow WAPA to market power on a project-specific 
basis. EEl does not believe that adoption of either the PMI Extension Alternatives or the 
PMI Umited Extension Alternatives is necessary for WAPA's customers to establish 
effective IRP practices. 
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The electric utility industry is entering a period of unprecedented change in response to 
the Energy Policy Act of 1992 (EPAct), other federal and state policies and changing 
customer needs. These factors have accelerated the competitive forces affecting the 
electric utility industry and have induced utilities to develop strategies for the transition to 
more open, competitive markets. As a resutt of this transition, the utility industry may look 
significantly different in five to ten years. 

These competitive forces are likely to have a major impact on utilities' lAP practices. 
There are several potential implications, including increasing emphasis on optimizing 
short- and medium-term planning decisions and relying on a portfolio of demand-side and 
supply-side options. In current circumstances, relying primarily upon long-term power 
contracts reduces a utility's flexibility to react to changing market conditions and may 
reduce incentives to consider demand-side management programs, as well as the other 
factors identified as part of lAP in the EPAct. In fact, state regulatory commissions in New 
England, New York and California, among others, are urging-or requiring--utilities to 
either buy out or buy down long-term contracts because they are inflexible and 
substantially exceed the market price of power. 

Currently, regulatory lAP processes are guided by statutory or administrative rule in 34 
states. In addition, many other states conduct processes addressing lAP issues, e.g., 
rate cases or plant siting proposals. Long-term planning horizons for formal state 
regulatory lAP filings generally range from 10 to 20 years. To reflect changes in the 
market, utilities generally update their filed plans on a biennial basis. Short-term utility 
action plans filed in conjunction with long-range lAPs usually focus on a three- to five-year 
range. It is these short-term action plans which govern actual investment in resource 
acquisition. In some cases, utilities file annual reports with state commissions describing 
key milestones or other accomplishments associated with actions taken in conjunction 
with approved plans. The attached table shows state filing requirements for lAP planning 
horizons and update periods. 

There are no state lAP processes that contain explicit, objective criteria requiring long­
term planning certainty with regard to supply and price. In fact, the trend is clearly 
moving away from the relative stability associated with exclusive franchise monopolies. 
Many state commissions are recognizing the rapidly changing nature of the industry and 
actively discouraging utilities from incurring costs associated with acquisition of long-lived 
assets and other resources. 

Furthermore, no utility lAPs are required to specifically identify and match load forecasts 
with corresponding commitments to the resources which are anticipated to meet load 
throughout the duration of the entire long-range planning horizon. In most cases, state 
commissions are finding in state processes that load forecasts and resource plans are 
imprecise for periods beyond a "critical planning path, • which is generally a period of two 
to seven years, depending on indMdual utility circumstances and the types of resource 
atternatives under consideration. 

2 
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The increasingly competitive trend in the industry requires shorter strategic planning 
horizons for utilities to compensate for increased business and financial risks and to 
minimize short-run marginal costs. Regardless of the type of ownership, recent trends 
indicate a preference for construction of short lead-time combustion turbines or combined 
cycle units fired by natural gas or multi-fuel capable designs in recognition of the 
significant carrying charges associated with more capital intensive projects. Moreover, 
terms for purchased power contl'act periods generally range from 1-20 years, trending 
recently toward shorter periods, e.g., less than 10 years. Considering these trends, the 
contract extension periods chosen by WAPA for the Extension Alternatives or Umited 
Extension Alternatives are unnecessarily long to effectuate IRP. 

Overall, the planning objective in the U.S. electricity sector is moving from minimizing 
long-run average costs for an exclusive franchise monopoly toward minimizing short-run 
marginal costs in a market with intense wholesale bulk power competition. Contract 
terms for purchased power agreements, regulatory trends in state IRP processes, and 
approvals for "special" retail prices which approximate competitive market alternatives for 
some customers confirm the trend. 

EEl believes that the large number of contract extension alternatives in WAPA's draft EIS 
are not true alternatives at all from an IRP perspective and that WAPA could delete many 
of these alternatives from the EIS. In its comments on the draft EIS, EEl urged WAPAto 
include one or more PMI non-extension alternatives in its Energy Planning and 
Management Program in order to more accurately replicate current trends and the 
evoMng nature of IRP practices. In addition, EEl recommended that at least one of these 
alternatives require WAPA's customers to seek competitive bids on the primary part of 
their power purchases. 

Congress has mandated that WAPA's customers must undertake IRP. EEl believes that 
reliance on long-term contract extensions would frustrate the implementation of that 
mandate. 

Thank you again for th9 opportunity to submit testimony on this important issue. 

3 
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TESTIMONY 
WILLIAM KIKOL!, PRESIDENT 

ROSEBUD SIOOX TRIBE 

R8PRBSBNTING ROSEBOD SIOUX TRIBE 
AND THE TRIBES OF THE MISSOURI RIVER BASIN 

Reapecting 
House Natural Resource Committee Oversight Hearing on 

Western Area Power Administration Allocation of 
Federal Power 

.!lr. Chairman and COIIIIDi ttee Members 1 

The Rosebud Siowo: Tribe and the Indian Tribe• of the Missouri River 
Basin appreciate your willinqneas to meet with their representatives today. 
We are here to voice our concern& on the current allocation of proceaa of 
western area power administration. 

l. The Western Area Power Ad:llliniatration regards the Indian 
tribee aa "preference• entitle& entitled to the aale of low-cost federal 
enerqy. Federal power coat approximately 10 mila ($0.010) per kilowatt 
hour compared with coDIIII&rcial power costa of about 45 mils ($0.045) per 
kilowatt hour. 

2. The damand for power by preference customers exceed& the 
supply of federal h~ropower produced by the mainatam dAllla. Therefore, 
the Weatern Area Power Administration has adopted additional criteria 
for sale of the available aupply to preference cuat0111ers. That criteria 
virtually excludes the tribe& froao receiving direct allocations of 
preference power. The principle criteria that excludes the Indian 
tribe• from a direct allocation of •preference• power is utility statu&. 
Few, if any, tribes quality as •utilities•, although all tribee quality 
ae "preference" customers. 

3. The western Area Power Administration will not market "preference• power 
to non-utilitiea. Involvement of the public in a power marketing 
proceaa, will not result in chanqea in the requir-nt of utility atatua 
for tribes to receive an allocation of •preference' power. 

4. Weatern Area Power Adainiatratlon will decide within the next 6 to 18 
months the proportion of the eale of preference power to old utility 
customer•. A deciaion will be made to re-market from 70 to 98 percent 
of the available power to old customer&. The 2 to 30 percent of power 
not immediately re-allocated to old customer• will be !114rketed aa 
follOWS I 

a. Part will be aarketed to old cuatoaere who demonstrate 
initiative in the conservation of electricity. 

b. Part will not be allocated to either old or n- cuatomers depending 
on reduction or: available resource st-ing from change• in 
operating procedures for the mainetea reaervoirs that do not permit 
ae much firm hydropower production . 
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c. Part uy be allocated to n- cuatoaera. 

With clarity and preciaion the Weatem Area Pow.r Administration 
c:l~strated in August 28, 1991, -eting in Billings that the on-goinq public 
process for power -rketing ia not a public proceaa. Only utilities, not the 
public, are truly involved. Old cuatcmers of the Western Area Power 
Administration will continua to doainate the powar marketing process unleaa 
there is a demand for change by the tribes. 

Demands to change the waatern Area Powvr Administration 11111rketing 
criteria will ;o llllhaaded by that aqency. We •-k a Legislative .andata that 
would direct the Secretary of Bnergy to allocate a• -ch aa 25 percent of the 
firs hydro[>C*er anergy of the Kiaaouri River aaiaata dalu to the collective 
tribes. It ia within the Indian Reaarvationa of the Missouri River Ballin 
that an allocation of low-coat federal anergy can have the greatest positive 
illpact. Hiatoric4lly, tha Raaarvationa have bean denied any effective 
participation in tha low-coat federal hydropower and all other JU. .. ouri River 
Basin Pick-Sloan benefits that ware approved by Congreaa in the 1944 Flood 
Control ACt. 'l'he JU.aaouri River Baain ProgrBia -~~ buJ.lt on Indian land and 
vested Wintara doctrine water right, but the tribaa have not participated in 
the benefits of tha project. 

Tha 1944 Flood Control ACt (58 ST.\!r 887) approved the Kiaaouri River 
Badn Pick-Sloan Plan for irri;ation, na•i;ation, hydropower and other 
purpoaas. The Bureau of Indian Affairs, actin; on behalf of the Indian of 
the Ki .. ouri River Baain, supported the legislation on the following ground•• 

• Insofar aa the Indian irrigation and power intereata are 
concemad, the report [Senate DoCUJMnt 191) •-• to give tha adequate 
consideration.• 

wa respectfully submit that the report .. y have given the Tribea 
adequate consideration, but the illpl-tation of plana approved by the Act 
have given the Tribes virtually no consideration. Little irrigation 
develo~t identified by the Missouri River Baain Pick-Sloan Plan has ~n 
1.apl-ted on Indian reaarvationa. Only 81111111 a.ounta of pwaping power have 
been •de availal>la to 1101118 tribes for lillited irrigation. 'l'ha tribea, which 
qualify as •preference• bodies, have never bean able to contract with the 
Western Area Power Adainistration for low-coat federal hydropower. 

Th• Weatem Area Power Adainistration, federal marketing agency for 
lliaeouri River Basin Pick-Sloan hydropawer, baa recently initiated a "public" 
proceaa for re-contractinq of Kiaaouri River Baain Pick-Sloan power. 
Bxiatinq contracts for the aale of •preterenee• power will end in year :zooo, 
and weatem 11 taking atepa to ra-contract th• power. The tribe• of the 
Hiaeouri River Baain aaek a direct allocation of 25 percent of the pow.r to 
be -rketad. An allocation of thia aagnitude would raiae electrical ratea to 
euatomera in the rural electrical cooparativwa, principle recipient• of the 
power at present, by an eatiaated 3.6 percent. 

The Indian tribes are now participatinq in the "public• process of the 
weetem AJ:ea Power .Adminiet:r:ation for re-contracting of thia valuable federal 
asset. . It 1a illportant to the Iruiian tribe a baeauae federal ~ ill sold. at 
a rete of approzimately 10 aila ($0.010) par kilowatt hour while the rural 
electrical cooperatives that aall electricity to the tribes and their 
membership ehar;e from 35 to 45 aila ($0.035 to $0.045) par kilowatt hour. 

2 
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We are shocked to find that the "public' process is not truly public. 
western intends to market fro. 70 to 98 percent of the preference power to 
existing customers, thereby ezclucU.ng the tribes and others f:r:om 
consideration as n- customers. Of the 2 to 30 percent of the present powe:r: 
:resource to be handled differently, part will be marketed to old customers 
that demonstrate initiative in energy conservation, part will be removed from 
the marketing p:r:oceas due to reduction in the firm power resou:r:ce and the 
remaining will be contracted to new customers. Any nav custoaers must be 
p:r:eference customers as defined by the 1944 Flood Control Act. Weste:r:n 
agrees that the tribes quality as preference custome:r:s. But in addition to 
preference status, any new custome:r: must also qualify as a •utility•. With 
Mino:r: exception, the tribes do not qualify as utilities, and - a:r:e 
effectively excluded from the ma:r:keting process. 

In the nea:r: future Weste:r:n intends to determine on the amount of pove:r: 
made avail4ble to n- •utility• customers. Your assistance is urgently 
requested by the t:r:ibea of the Minou:r:i Rive:r: Basin. we petition you to hold 
a hearing in the cu:r:rent session of Cong:r:esa to address the ways and means of 
meaningful t:r:ibal participation in the direct purchase of low-cost federal 
energy produced by the Kiaaou:r:i River Basin Pick-Sloan praqram. Legislation 
may be our only av-enue. We are hopeful you would sponsor legislation that 
would direct the Secretary of Energy to allocate low-coat federal hydropower 
existing transmission and distribution systems that serve the Reservations. 

One of the principle provisions of the 1944 Flood Control Act with 
reqa:r:d to electric power and energy haa never been uaed to the advantage of 
the Indian tribes. That proviaion ill as follcnnu 

"The Secretary of the Interior ia authorised from funds to be 
appropriated by the Congress, to construct or acquire, by pu:r:chase or other 
agreement, only such tranemiaaion linea and related facilities as may be 
necessary in o:r:der to make the power and energy generated at such projects 
availablA in wholesale quantities for sale on fair and reasonable terms 
and conditione to facilities owned by the Federal government, public bodies 
and cooperatives and privately owned companies.• (SBC. 5, 58 STAT 887, p. 
890). 

we believe that wheeling is a sensible mechanism for making wholesale, 
preference power available to the T:r:ibes at this point in tima. If wh-ling 
is not workable, acquisition of transmdaaion and related facilities 
(authorized by the language set forth above) -r be necessary. 

Many of the Indian tribes contributed ezteneive tracts of land for the 
construction of the Missouri River Basin Pick-Sloan dams and reservoirs. All 
of the tribes have vested Wintera doctrine rights to the use of water in the 
Missouri River and ita tributaries that are being utilised to generate 
federal hydropower. Our contributions to the project are qreat, but our 
benefits from the project are virtually none. 

We aeek auppo:r:t in developing legislation which we believe is clearly 
needed if - are to participate directly in the benefits ot low-coat federal 
hydropower on the Kisaouri River. Thank you for allowing this time to 
expreae our concarna. 

3 
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D R A F T Resolution No.~-;';/'tl D R A F T 

WHEREAS, the Rosebud Sioux Tribe is a federally recognized 
Indian Tribe organized pursuant to the Indian 
Reorganization Act of 1934 and all pertinent amendments 
thereof; and 

WHEREAS, the Rosebud Sioux Tribe is governed by a Tribal Council 
made up of elected representatives who act in 
accordance with the powers granted to it by it's 
Constitution and By-Laws; and 

WHEREAS, the Mni Sose Coalition was established by Missouri 
River Basin Tribes to, not only, protect and preserve 
their rights to the use of Missouri River water, 
tributaries and groundwater located on, near and under 
their respective reservation, but, also to address in a 
broad and comprehensive way all issues and matters 
related to their Indian Winters reserved water rights; 
and 

WHEREAS, the Mni Sose Coalition--at the request of member Tribes 
who are recognized by Western Area Power Administration 
(WAPA) as preference customers eligible to receive low­
cost federal hydropower Allocation process were 
reviewed; and 

WHEREAS, in the year 2000. WAPA will re-allocate under long-term 
contracts all hydropower generated at six mainstem dams 
on the Missouri River and is now proceeding with 
implementation of policies and criteria that will 
determine which preference customers will receive low­
cost power from the Missouri River Basin Pick-Sloan 
Program; and 

WHEREAS, under these policies it is clear that Indian Tribes, 
who are recognized as preference customers and also 
have the greatest need for low-cost power, will not be 
considered by WAPA in the current hydropower re­
allocation process unless they are directed by Congress 
and Secretary of Energy to do so; and 

WHEREAS, to ensure that Tribes in the Missouri River Basin are 
provided the opportunity to participate in and receive 
an allocation of low-cost hydropower, the Rosebud Sioux 
Tribe pursuant to Public Law 102-575, the Reclamation 
Project's Authorization and Adjustment Act of 1992, 
submitted a request to the Mni Sose Coalition Board of 
Directors, on June 15, 1993, for support to seek 
Congressional Oversight Hearings to address relevant 
aspects of WAPA's Hydorpower Allocation Process; now 
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THEREFORE Rosebud Sioux Tribal Council 
Inter-Tribal Water Rights 
Rosebud Sioux Tribe in 

i ht ·n s to address 
lala Sioux Tribe: e need 

.;,~~~;:-=-c;;;;o~sj:-,;.f;;~-;'~;;l_"";;e;;n;-;e;:r~gn7.y:=;o;;n~tl'i~e;Ros e bud ·and other 
Ina~an Reservation~ in the Missouri River Basin; (2) 
the need for comprehensive re-evaluation of the 
criteria for allocating Pick-Sloan power resources by 
the Western Area Power Administration and; (3) the need 
for acquisition of the local rural electrical 
cooperatives, in part or in whole, or alternatively the 
need to transport low-cost federal energy across the 
transmission and distribution systems of the local 
rural electrical cooperatives for the benefit of the 
Rosebud Sioux Tribe and the membership of all Mis s ouri 
River Basin Tribes; and 

BE IT F RTHER RESOLVED, that the Board of Directors for the Mni 
Sose Inter-Tribal Water Rights Coalition hereby directs 
the Executive and Assistance Directors for the 
Coalition to take all appropriate actions necessary to 
ensure that the Rosebud Sioux Tribe and other 
interested Missouri River Basin Tribes are given the 
opportunity to present their en;rgy concerns at a 
Congressional Oversight Hearing; and 

BE IT FURTHER RESOLVED, that the Coalition staff, in close 
coordination with the Board of Directors and Executive 
Committee, are further directed to contact and 
communicate with all Missouri River Basin Tribes and 
other Indian organizations to secure their support f o r 
Oversight Hearings on WAPA's Hydropower Allo cation 
Process; and 

BE IT FURTHER RESOLVED, that the President and the Secretary of 
the Rosebud Sioux Tribe are hereby authorized and 
directed to sign this resolution for and o n be half of 
the membership of the Rosebud Sioux Tribe. 

CERTIFICATION 



WILLIE KINDLE 
Pr&~ldent 

NORMAN WILSON 
V/Ce-Pr&sld&nt 

June 30. 1994 
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ROSEBUD INDJ,A,N RESEI?VATION 
ROSEBUD. SOUT>I DAKOTA 57570 

P.O. BOX 430 
Ptl0<1t -.747-23! 1 -Fox 605-7"·2243 

Honorable George ·Miller, Chairman 
Kouee Natural Re&ourcee Committee 
1324 Longworth HOB 
We&hinqton, DC 20515 

CYNT>I/,1\ L. GARY 
rreosvrtr 

GERI?IGORDON 
Se c nstotY 

TODD BEiARS,.IELD 
S.,Qeont-ot-Arms 

The Roaebud Sioux Tribe joina · other tribes of the Missouri 
Riveli' B&!lin .. iri' iuppo~; ~ :ot: : ; te~;l;-irii~ii'Y" ' : llf'fel"'41'd : ~v - . \f·il~ur. Batween 
Lod9ea , President of thii Oql:ala Sioux Tribe ': The atate'nlent of Mr. 
Between Lodou wu present'~ by .Paul Little, one of the paneli ... t& 
at your June 16, 1994 be~~'*.f::: iE .. :: ; . . :: .. ::.. .. , 

The Roubud l;i~u~:~~~lli~: ~~~~~i~il\~:;~;~~1!rvation of not ill~s 
than 25% of Wutern:~a · · ~~~wer for 'l'.ribes ( l'l :; j:q,:liiilireu the need l;i>r 
low• cost prefere~a.. ' ·power ·: -~~ ; .. tlie; . ·te•ervati!:in& ... for re& idential, 
induatrial and; ·~ f.#i9.tioll: · p·urpo•.•li ·anli,:{aJ to·:prqtect and preset:ve 
olir Winter-a c!.Qct.rine t'i9ht& which. are lieipg d;1.;4!1nhhed by stilt• 
court adjudieati·on .;and ~9-(l't>i.rt.•ion uQder:: -the threat ,of 
adjudication • . . In the lattlu.··· !1liae1:::~9ur plan ' i~ ' · reuonable and 
proqreuive., It is our -~lt;~r;i\~~l.1i.a · : to; : the onq~:li~g 19th-century­
style ancroac~ent on the·::Inllillli p•'op'le which iD'IIOlvu McCar·ran 
amendment ad:ludicati~?fl- arid ... itO:qcit:l:llition· ;imdet · the threat of 
adiudication .. . ,:· .. , .. : 

.. 
The R.oubud .Sioux Trib_., en.ci. othe:ta,:are hopatu-l that we cen .. ·be 

afforded &ufficient · time and opJ>O'riunitv to ha·a'td on the two buic 
propoaitiona Preaelit~d' ~n Mr. Between Lodqe&' ' .&tatement a& briefly 
summari:z:ed above . ... .. .. 

For our part, the Roa~ud . siou~' Tribe haa offered to analyze 
the impact of a re&arvqtion of 2~' of We&tern's power on the rates 
of consumers aerved by rural !!lactrical cooperative customers of 
Western. our state11ent.; which 'i& attach-.d, 'lhowa that the avewrage 
consumer aerved by a Weatarn RBC customer will experience a 2 . 5% 
increase in ratee if We&tern withdraw• the power sopuqbt by the 
His&ouri River Ba&in tribes. 

I trust that QUr &t&tement haa been filed timely and can be 
included in the record of your most important oversight besrinq . 
I peraonally attended the hearing and appreciate your effort to 
eo.rrive at a sanaible federal policy for allocation of Western 
power . 

William Kindle 
President 
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STA'l'ZMDI'I' OP WlLUAM 'KDIJ)AU., P.lliSIDENT 
ROS&BVD SIOUX DlD 

In 1985, a yw IXIt IIDtyplcal of praelll pnctiCel, Weac.rn Dllfated 12,219,421,000 
kllowao bawa of Pick.SJou f111r1Y (Billi~~&uDd I..ovelaDd) lllll clc:riwd Sll2. 734,000 in power 
J'Milllll ~ 9.173 mUll per kWwall hour. TweDty alx (26) rvnl eJecltDJ coapendvel 
pun:bulcl !,309,64$,000 kilowatt houn, 05 of tbiiiOtll, aun • .......,. 001t of 8.144 milia per 
kilowatt bollr. 

Munlc~idu purchlled 3,900,1U,000 kllOWaft hollrs. (IYtr 200 IIIWliCipalitiM l.nakk 
1be Nllloari River Bum ud outaidl (47 municC.litill are ID MiDnclola) pUICbued pan of thoir 
power npply from WIIIWIL Public and prt¥a utilitill purdlaled DIGit of dae balance of 
We~wn's power, 3,079,518,000 kilowatl houri. 

Not all power purclwed by the R!C's Ia Weatam power. In 1916, a~ choeen for 
availability of clda (DOt ulectlvlly), tbl RBC 0111110men of WOitl~.m piii'Chued 6,653.824.000 
kllowau hours &om Willen! (vp ali&)ltly tom 198S), purcbued 10,83!,373,000 kUowatt bourl 
from other tupplila llld aenrns.d 21,215,165,000 kilowatt hollrt. Of tbo tDial 31,704,362,000 
kilowMt houri, l7.19S wu purchue4 from Wtlllnl. Tlble 3, at dis cto. of my 11111t&mellt. 
IIIJMIIlilet, 

lf 1.n 1986 Wt1tem hid tvpplied lj" lea power (4,99l'i',368.000 kilowatt hoiU'I), it 
would bavo been IIICIIIIII')' for Ill& kEC'a to fcn&o 8.211 111111 per tllowatt bour power llld 
repllc& it with 37.871 mill per kilowau hOur pow. (from IIIPPlilll OCber tbaD Wesla'n) or with 
41.910 mill per kilowatt hour power (from pmration by Buin Eleccr~ or odlcn). ChooiiD& 
the hilhcr replacemc11t coat of •uao mOlt per kilowan hour would require W•lem cuatomen 
to iJx:rule their power expeodltw"tt frOm 51,355,670,346 "'$1,411,837,000 (Tiblc 1). Coeta 
of power would lncreue ftcm 35.026 to 36.477 mUla per kilowatt hour, a 4.14• ltaWC. 
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Tb& RcHbud ualyall CDIIflrms die llltllnlent at PNaideDt :aotw.ll Loclpa that 2.51 
wlthclr&MI c.f W•wn power would iDCrtUe l'lfM by a amall amtxant, on clio onSer of ll. 

Crutlvl1)' dlould aovem Ia the amount of wlllldrawal from e~tlltillf Weatern 0111tomen. 
lt is not IMCdld here dial lSI widadrawallbould be from wJI eslaclni CUtiDir or cl• of 
eu110mer (REC. mwtlclplllty, pllbl~ ulillty, private utility). We ,,~q~Jy UNrl that an avmp 
2.51 witbcSraftl from eladl\1 UC C\lltomen would not baYC a ~ or slpificaDt cfllcc 
on CiOIWUIIMII' raw. 

n. Wawn cutorner R!C'a ot Plck-llou oppoee allocallon of any amount of power 
to IDY new 111tn on the bull that lbelr ra1111 ~ be railed, llow.vtr alflbtly. Mldwat 
!lectrlc CGaamen Aucx:iatioll oppoMd the e1ecuical power p~·lalou of HR 3954, 11n .c:t to 
expand tbe Mnl Wiconi Rural Willi' Projlcc, whlcll wtn clcHwr ue. and ldeqlllla clrlllkl~t~ 
~ 1D 1be ltoelbtld, t.o-cr lnalc and Ol1ala Sioux Tribel ud to tM Weat River and Lyman· 
JODea rural wu. JYIIIIIII. no expandacl project will require u additloaal 2 mepwaaa ot 
Watem'a r1t111 1 wholllale powtr Cllroqbout tbe yar. Mi4wea oppottcloll to HR ~" c:uod 
the electrical provlslonl for Weat«n power to be dropped in S. 1066. Ull1tls the pow« 
provltloll •e dalaed ftom dw f\nal verslo111 of the HOUle ud Senate blllJ, Mlclwest made It 
eie1r lhat our driakina WIIIM' projlct WOilld 110t adYinot· ill d!JI11811oft of Coacr- and would 
be qllellionablc ill future ,..iou. leca1110 our poaple delperataly llMd a dr~llll water 
aolution, we cannot rllk a ~or delay calllld by Mldwut. 

The KDMbud Sioux Trlbo ha Cll'darld Preeclom of Information Arx daaa on Pick~oan 
RBCs from UA for 1M. We CMt chi& die CornlaJIIII wDJ 1C111Pt tiUf Ul!ylll and 1t1tcmo11t 
for the belrina reconl, but permit 111 to work with WtiWII, tile llltCa, munlolpalldu and ot11en 
!D Improve tiUf analyaia If clcmcnll of 1bl ~ require rafinciiiOilt IIIII liD brin& 0111' cia• 
cle~~W 10 tile ,......_ Due to tile ,_, of time followl"l IIOtk:a or tho overailbt hcarlna. we 
mled oa data in~ filii ft'OIII tile mid-t980'a. 

3 
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Ex•cuti,. Offic• of th• Chtli,.,..n 

WHITE MOUNTAIN APACHE TRIBE 

CHAIRMAN RONNIE LUPE'S STATEMENT 
TO 

CONGRESSMAN GEORGE MILLER. CHAIRMAN 
SUBCOMMITIEE ON OVERSIGHT AND INVESTIGATIONS 

HOUSE COMMITIEE ON ~JATURAL RESOURCES 

RONNIE LUPE 
CHAIRMAN 

As Chairman of the White Mountain Apache Tribe, I am requesting the assistance of this 
Committee to render it possible lor the White Mountain Apache Tribe to obtain an allocation of 
federal hyaoelectric powettrom the Western Area Power Administration [WAPA]. This is not a 
request lor charity. Rather, it is a request premised upon the fact that the Tribe has been denied 
an allocation of federal hydroelectric power by WAPA on the false premise that the Tribe was not 
a utility. Moreover, the Salt River water which arises on the Tribe's Reservation has been 
committed by the United States. Tribe's Trustee. to the Salt River Project, which has used the 
water to generate electricity to benefit the Project. Compounding that discrimination by the 
United States Trustee against my Tribe is the fact that WAPA has awarded an allocation of 
federal hycroelectric power to the Salt River Project , so greatly subsidized by the Trustee. in 
constructing Roosevelt Dam and the hyaoelectric power complex . 

It is my Tribe's position that the Committee should recognize that the White Mountain 
Apache Tribe has been vastly discriminated against for the benefit of the Salt River Project. I 
believe it is wholly proper and fitting that my Tribe be assisted by this Committee to obtain from 
WAPA a substantial allocation of tow cost federal hycroelectric power. With that power, my Tribe 
can build a firm economy and hopefully end the all-persuasive poverty and unemployment ' that 
is found on our Reservation . 

Your assistance in this matter will be greatly appreciated. In my accompanying statement 
there is reviewed and documented the disaiminatory practices by Agents of the Trustee United 
States. They have failed to assist the Tribe in using the Salt River water, to which it is legally 
entitled, and have delivered that water to the Salt River Project where it is used to generate 
electrical power for the Project . WAPA has. moreover. simultaneously allocated to that Project, 
as stated above, federal hydroelectric power while denying it to my Tribe. 

·rman ni Lupe, Chairman 
W te Mountain Apache Tribe 
P 0 . Box 1150 
Whiteriver , Arizona 85941 
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INTRODUCTION 

A continuing economic crisis confronts the White Mountain Apache Tribe. Fort Apache 

Indian Reservation, Arizona. That crisis was precipitated by the policies to which there is 

adherence by the Western Area Power Administration , WAPA. Compounding the crisis with 

which the Tribe is confronted by WAPA's policy is the fact that agency is today formulat ing plans 

to allocate "federal hydroelectric power" exclusively for WAPA's current customers. In simplest 

terms. the White Mountain Tribe. that has been historically excluded from participating in the low 

costs federal hydroelectric power will continue to be prohibited from obtaining the benefit of that 

low cost power. 

Recently , the White Mountain Apache Tribe sought to obtain from WAPA an allocation of 

federal hydroelectric power which was to be provided on a short term basis. Irrespective of the 

then availability of the power and the Tribe's imperative need for low cost power. WAPA denied 

the Tribe any opportunity to participate in the available supply of that power due to the fact that 

the Tribe was not a "util ity." A short summary of that denial of the Tribe's request is set forth in 

the June 16. 1994 testimony of the Oglala Sioux Tribe. which appeared with its representatives 

at that hearing conducted by the House Sub-committee on Oversight and Investigations. That 

succinct statement is hereafter quoted: 

The requ irement of l!.!ili!Ystatus is so prevalent in the think.ing of Western 
[WAPA] and its existing customers that instances can be cited to where the 
existing consumer utilities have refused to wheel (transport] federal power to 
the Tribe (assuming they could receive a Western (WAPA] allocation) on the 
basis that the Tribes are not utilities . The White Mountain Apache Tribe in 
Arizona . where electrical costs are among the highest in the nation. can ci te 
this experience . Not only does Western deny the tribes an allocation of power 
on the basis that Tribes do not qualify as utilities. the existing customer utilities 
of Western refuse to wheel [transport] power to the tribes unless they have 
utility status.1 

1 Test i mony, Wilbur Between Lodges. Pres1dent Oglala Sioux Tribe, June 16, 1994 hearing, p 5 , 3rd fu l l 
paragraph. 
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In a subsequent phase of this consideration , there will be reviewed and documented the 

specious, indeed , contrived policy adopted by WAPA, as a predicate for denying federal 

hyctoelectric power to the Indian tribes. WAPA's course of conduct is unconscionable . It exists 

without a .scintilla of legal authority . To deny the Tribe its right to federal power on the basis of the 

fact that the Tribe is not a utility partakes of racial discrimination, all as will be emphasi:z:ed with 

legal authorities in support. There is fully reviewed the principles of law which demonstrate that 

the policy to which reference is made by WAPA is contrary to both legal precedent and the 

fiduciary obligations of the United States Trustee. 

Let it be stressed that, irrespective of the exorbitant costs for power, the Tribe, of necessity, 

meets all municipal requirements, domestic requirements, and pays outrageous costs for power 

in the operation of its Fort Apache Timber Companx. its Sun Rise Ski Resort, its Canyon Day 

Irrigation Project and , indeed, all of the numerous activities on the Fort Apache Indian 

Reservation. In addition, there is subsequently reviewed the unconscionable tact that the United 

States Trustee, early in the twentieth century, in clear violation of its fiduciary obligations, 

committed all of the Salt River water wh ich ari ses on Tribe's Reservation tor the purpose of 

generating electricity and providing irrigation water for the non-Indian Salt River Federal 

Reclamation Project. As will be reviewed, the Salt River Project has been allocated by WAPA a 

substantial block. of the federal hydroelectric power in addition to the vast generating facilities 

provided to the Salt River Project by the Seaetll'y of the Interior. Antecedent to the review of 

controlling principles of law, reference will be made to the issues raised by Chairman George 

Miller of the Subcommittee on Oversight and Investigations House Committee on Natural 

Resources respecting the policies of the Western Area Power Administration (WAPA) . 

Chairman Miller Is Petitioned to Preclude Perpetuation 
of the Power Monopoly by Current Users 

These issues confronting the White Mountain Apache Tribe in regard to obtaining low cost 

federal hyctoelectric power at Tribe's Reservation are well stated and reviewed in the 

Chairman's letter dated May 25, t994, to the Secretary of the Department of Energy , Hazel 

2 
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O'Leary. There is attached to this statement a copy of Ch&!rman Miller's May 25. 1994 letter, in 

which he invited Secretary O'Leary or her designate to appear at the June 16, 1994 hearing. 

Accompanying that letter is a document submitted by Chairman Miller to the Department of 

Energy. entitled "Department of Energy Questions, June 16, 1994, Hearing on WAPA Power 

Allocation ." 

It will be observed from the May 25, 1994 letter, that Chairman Miller was seeking to 

obtain testimony respecting proposed policies that would resul\ ir. the allocation of federal 

hydroelectric power fer as long as the next forty years. Chairman Miller, in his letter. likewise 

alluded to the proposals which are set ferth in WAPA's "Draft Environmental Impact Statement," 

which contemplated the renewal of contracts to provide federal hycroelectric power fer • ... as long 

as 35 years and that current customers receive between 90 and 100 percent of the available 

power resource." 

Chairman Miller, in his "Questions." challenged the wisdom of perpetuating the monopoly 

by current consumers of the federal hydroelectric power and presented among others this 

question : 
6. The DEIS [Draft Envronmentallmpact Statement] only considers 
power allocation options that involve reserving between 90 and 
100 percent of the available power resource fer WAPA consumers. 
The DEl S does not analyze the environmental effects of any 
alternative power allocation re9mes, inclucing the following: 
• providing power to preference entities that do not currently 
receive WAPA power such as Indian tribes and others, 

The White Mountain Apache Tribe has considered the eral testimony that was given at the June 

16, 1994 hearing. It has likewise analyzed in detail the relevant comments made by those 

entities that have contracted fer WAPA power to the exclusion of the White Mountain Apache 

Tribe. Predicated upon both the oral and documented material, this conclusion is expressed by 

the Tribe: 
The current holders of WAPA contracts seek to perpetuate the 
monopoly of federal hy<toelec11ic power dating back to the period 
when the Bureau of Reclamation and the Corps of Engineers were 
not only the principal producers of federal hydroelec11ic power, but 
were likewise the dispensers of that power. Included in the monopoly 
of the federal hydroelectric power is the Salt River Project, which was 

3 
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initially vastly subsidized by the Secret<ry of the Interior. when that 
official constructed pursuant to the Reclamation law the Salt River 
Federal Reclamation Project. 

In a subsequent phase of this consideration. the White Mountain Apache Tribe reviews and 

documents the unconscionable violation of its invaluable Salt River rights and the violation of the 

trust responsibilities of the United States. It is important to stress here that Chairman Miller. at 

the June 16. 1994 hearing. was an outspoken advocate on behalf of the Native American 

Tribes. Chairman Miller. moreover. placed squarely in issue the discriminating policy of WAPA 

denying the Tribe federal hyctoelectric power on the basis that Tribes do not qualify as utilities 

created under local state laws. 

TRIBAL SOVEREIGNTY DENIGRATED BY WAPA'S REQUIREMENT THAT 
TRIBES BECOME STATE UTILITIES TO QUALIFY FOR FEDERAL HYDROELECTRIC POWER 

The Tribe perceives it to be most unfortunate that Deputy Secretary White. Department of 

Energy, reiterated WAPA's requirement that as a condition precedent to the Tribes participating 

in available federal hyctoelectric pow·er that they must become "Native American" utilities. The 

only means pursuant to which the Tribes could become utilities is by complying with the laws of 

the states in which the Reservations are located. and simultaneously subjecting themselves to 

state law. WAPA's illegal requirement strilces at the Tribe's inherent sovereign power dating 

from time immemorial. Compliance with requirements of that character effectively reduces the 

Tribe to the status of • ... cities. counties. and other organized bodies ... " which derive their power 

from the states.2 ctastically diminishing the sovereign status of the Tribe. 

The White Mountain Apache Tribe agg-essively rejects the policy of WAPA that the Tribe 

should diminish its inherent sovereign status as a condition to receiving federal hydroelectric 

power. Respecting the Tribe's inherent sovereign powers. the Supreme Court in its hallmark. 

decision of White Mountain Apache Tribe v. 8racJ:er.3 declares: 

... congressional authority and the 'semi-independent position· of Indian 
tribes have given rise to two independent but related barriers to the 

2 See. Umted States v Kal}ilma. 118 U.S. 351,379-350. ( 188 6) 

3 448 u.s. 136 . 142-145 ( 1980) 
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assertion of state regulatory authorjty over tribal reservations and 
members.4 • 

These are the barriers to which the Supreme Court had reference: 

First the exercise of such authority may be ore-emoted by federal law ... 
Second it may ynlawfyl!y infringe 'on the right of reservatjon Indians 
to make their own laws and be ruled by them ... The two banriers are 
independent because either, standing alone, can be a sufficient basis for 
holding state law inapplicable to activity undertaken on the reservation or 
by !ribal members. 5 

Continuing to emphasize the nature ol tile sovereign powers of Native American Tribes, 

and the White Mountain Apache Tribe itself, the Supreme Court added this statement: 

... traditional notions of Indian self-government are so deeply 
engrained in our jurisprudence that they have provided an 
important 'backdrop,' ... against which vague or ambiguous 
federal enactments must always be measured.6 

In simplest terms. absent explicit federal legislation, the inherent powers of the Indian 

!ribes will not be diminished. On the ~ubject of diminishment of Tribal sovereignty, the Court in 

Bracker continued rejecting policies which would tend to diminish the sovereign power of the 

White Mountain Apache Tribe using these terms: 

Ambiguities in federal law have been construed generously in 
order to comport with these traditional notions of sovereignty and 
with the federal policy of encouraging tribal independence7 

It is abundantly manifest that the Highest Court seeks to strengthen--not diminish--the Tribe's 

inherent sovereign powers. Under those circumstances it is urged to this Committee that WAPA 

should no longer demand that the Tribe subject itself to State law and the administration of the 

states in order to become a utility acceptable to WAPA. It is repeated that the concepts that the 

Tribe must become a utility have no basis whatever in law, but rather is strictly a policy 

determination that is in grave error. 

4 White Nountain Apache Trioe v. 6rtJcker, 448 U.S. 136, 142, ( 1980). 
5 /0 ld. , pgs I 42- I 43. ( Emphasis supp I ie<l). Wi llillf1IS v. Lee, 358 U.S. 2 I 7, 220, ( I 959), See also 
Washington v. YtJk1ma lnditJn Nation, 439 U.S. 463,502 ( 1979); Fisher v. District Court, 424 U.S. 382 
( 1976); Kennerly v. D1stnct caurt of l'lontana. 400 U.S. 423 ( 1971 ). 
6 !Old., p. 143. 
7 Ibid. . pgs 143-144 
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In Bracker. the Supreme Court clearly establishes the criteria that will control in 

determining whether the White Mountain Apache Tribe should be subjected to the laws of the 

State of Arizona relative to the creation. control . and management of utilities. This is the 

language used in that decision: 

When on-reservation conduct involving only Indians is at issue. 
state law is generally inapplicable. for the State's regulatory interest 
is likely to be minimal and the federal interest in encouraging 
tribal self-government is at its strongest. a 

The Supreme Court reaffirmed the concepts of White Mountain Apache Tribe v. Bracker. 

in the case of New Mexico v. Mescalero Apache Tribe.9 There, the Supreme Court denied the 

State of New Mexico the power and authority to impose upon the Mescalero Apache Tribe the 

laws of the State of New Mexico as they pertain to the management of the fish and wildife 

resources within the Reservation. The Supreme Court stated: 

The Tribe has engaged in a concerted and sustained undertaking to develop 
and manage the reservation's wildlife and land resources specifically for the 
benefit of its membersi o 

Continuing, the Supreme Court emphasized that the independence of the Tribe there 

involved from state control stems from the fact that : 

The tribal enterprise in this case clearly involves 'value generated on the 
reservation by activities involving the Trib[ e) .'l l 

In Mesca/eroApache. the Supreme Court summarized governing principles that are 

controlling here. For example, the Highest Court emphasized that: 

The sovereignty retained by the tribes includes 'the power of regulating their 
internal and social relations .... .' A tribe's power to prescribe the conduct of tribal 
members has never been doubted, and our cases establish that 'absent governing 
Acts of Congess,' a State may not act in a manner that 'infringe[s) on the right of 
reservation Indians to make their own laws and be ruled by them.'12 

8 Ibid., p. 144. 
9 462 U.S. 324 , 341 ( 1983) 
10 462 u.s. 324, 341. ( 1983) 
II Ib id. 
12 Ibid., p. 332. 
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Bracker and Mescalero Apache underscore the shocki~ impropriety of WAPA denying the 

White Mountain Apache Tribe the right to participate in an allocation of federal hydroelectric 

power absent submitting to the juri sdiction and control of State Jaws regulating the creation and 

operation of utilities which are empowered to distribute electricity to its customers. It is too clear 

for question that the White Mountain Apache Tribe has inherent sovereign power to perform all 

those services without any consideration of state law or the interference of state administration. 

The Supreme Court in its Crow Tribe DecisiontJ further strengthens the assertions of the 

White Mountain Apache Tribe that it is fully empowered to perform all of the services and to enter 

into all of the contracts that would be involved in obtaining a supply of federal hydroelectric 

power from WAPA. The Crow Tribe Decision alluded to the fact that the Native American Tribes 

had retained • ... some of the inherent powers of the self-governing political communities that 

were formed long before Europeans fi'st settled in North America." Involved there is whether the 

Tribes had retained " ... the power to resolve disputes .. ." in tribal courts between Indians and non­

Indians as • ... an attribute of inherent tribal sovereignty .... "!<! That critical issue, said the Highest 

Court. should first be considered • .. . in the Tribal Court itself. 01.1' cases have often recognized 

that Congress is committed to a policy of supporting tribal self-government and self­

determination. • ts 

In its Crow Decision . the Supreme Col.l't demonstrated the cignity that it has accorded to 

the Tribe's sovereign status using this language: 

Exhaustion of tribal col.l't remedies, moreover, will encOI.I'age tribal 
courts to explain to the parties the precise basis for accepting jl.l'is­
diction. and will also provide other courts with the benefit of their expertise 
in such matters in the event of fl.l'ther judicial review.16 

To strengthen Tribal self-government, the Supreme Court emphasized these principles : 

We have repeatedly recognized the Federal Government's long-standing 
policy of encouraging tribal self-government.. .This policy reflects the fact 

13 Nl!tiona l Fl!rmers Union lnsurl!nce Co. v. Crow Tr ibe of lndillns, et 111. 47 1 U.S. 845 , 851 ( 1985 ). 
14 1/J id. , at 852 . 
15 Ibid., p. 856 . 
16 1/J id .. p. 857 
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that lncian tribes retain 'atllibutes of sovereignty ov« both their memb«s 
and their tmcry: .... t 1 

As Chairman of the White Mountain Apache Tribe, I petition Chairman George Mill« to 

auppcrt my Tribe and other Tribes in their resistance to WAPA's mandate that the Tribes must 

submit to the state laws respecting utilities as a condition to participating in the allocation of 

federal hydroelectric power. It is too clear for controversy that the Tribes have retained their 

inherent sovereign power fuUy to contract with WAPA for an allocation of the power in question. 

Moreover, they have vested authority by reason of their sovereignty to pertcirm all acts essential 

properly to manage, control, and to distribute within their Reservation the electrical energy so 

vital to their economic development and social stability. 

TRUSTEE'S ATTEMPTED IlLEGAL SEIZURE OF TRIBE'S RESERVED SALT RIVER RIGHTS 
INSEPARABLE FROM TRUSTEE'S DISCRIMINATORY PRACTICES IN DENYING TRIBE AN 

ALLOCATION OF FEDERAL HYDROELECTRIC POWER 

Chai'man Miler's Question N9. 6 quoted above as to why WAPA does not consider an 

allocation of federal hydroeledric poWer to lncian Tribes is most relevant. That inquiry should be 

considered indepth by the committee. t 6 Charman Miller has raised one of the most critical 

inquiries in light of the "fiduciery relationship" between the Native American Tribes and the 

United States Trustee. In these succinct terms, the Supreme Court in the case of United States 

v. Mitch-'/ makes this most relevant, indeed controlling, declaration as it pertains to the 

Chairman's question: 

This Court has previously emphasized 'the distinctive obligation of trust 
incumbent upon the Government in its dealings with these dependent 
and sometimes exploited people.' t 9 

Continuing, the Supreme Court declared "this p-inciple has long dominated the Government's 

dealings with the lndians."20 The Tribe. based on Chairman Miller's Question No. 6, inquires as 

17 IOWIIMUtiJIJIInsuriiiiCtiCoV. LIIPI11nteeta/., 480 U.S. 9, 14 ( 1987). 
16 See attached Chairman Mtller 's MIIY 25. 1994 letter with Questions. 
19 463 u.s. 206, 225 ( 1983). 
20 /bill. , cit1111J S6mino/e N4tlon v. United Stetes. 316 U.S. 286, 296 ( 1942); United States v. Meson, 
412, 391, 398 ( 1973); Mlnnesot11 v. United StlltBS. 305 U.S. 382, 386 ( 1939); United States v. 
ShOShone Tribe, 304 u.s. 11 1, 11 7-118 ( 1938). 
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to why, when there is a "fiduciary relationship" between the Tribes and the United States does 

WAPA, an agency of the United States. deny the Tribes the imperatively required low-cost power 

which can and shouid be allocated to the Tribes. Throughout the remainder of this 

consideration , the "fiduciary relationship" between the Tribes and the United States Trustee, as it 

pertains to the allocation of federal hydroelectric power, will be the dominant factor. 

The Tribes' inquiries include not only the violation of the "fiduciary relationship" between 

the Trustee and ·ti lt: ·,·ribt;.>, but likewise the serious questions ll'- tr,.o; .. t..oth"!" WAPA is acting in a 

discriminatory fashion against the Tribes in refusing to allocate to the Tribes a share of the 

federal hydroelectric power. Moreover , the monopoly exercised by the politically powerful 

entities that control disposition of federal hydroelectric power are identically the same entities 

that monopol ize the rights to the use of water throughout the arid and semi-arid west. The 

destructive consequences of those two monopolies· upon the Native American Tribes can best 

be comprehended when consideration is given to the all-pervasive poverty and unemployment 

on Indian Reservations. 

An integral part of this consideration pertains to the Native American Tribe's invaluable 

reserved rights to the use of water which vastly contribute to the generation of federal 

hydroelectric power. Reference in that connection is made to the Winters Doctrine in which the 

Supreme Court of the United States, in explicit terms, declared the nature , extent, validity , and 

paramount character of the Native American Tribes' reserved rights to the use of water in the 

Western streams.21 

It is most relevant here in regard to the White Mountain Apache Tribe that the Court of 

Federal Claims concluded as a matter of law that the "trust relationship" between the Un ited 

States and the Tribe commenced when the Tribe entered upon the White Mountain Apache 

Indian Reservation pursuant to the November 9, 1871 Executive Order22 Predicated upon that 

21 Winters v. United States, 207 U.S. 564 ( 1908). 
22 White Nountain Apache Tribe v. United States, I I CI.Ct. 6 14 , 62 1 , ( 198 7 ). 
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Court's decision that the "fiduciary relationship" existed bet~een the Tribe and the United States, 

it concluded as a matter of law that the White Mountain Apache Tribe's " ... Winters Doctrine 

rights ... take their life from the date. at the latest. when the reservation was created .. • which , as 

stated, is 1871 . 23 

In reviewing the controversy between the White Mountain Apache Tribe and the Salt River 

Project, it is an undeniable fact that the Project is now and has been the prime beneficiary of all 

of the Salt River water which arises on the Tribe's Fort Apache Indian Reservation. It is likewise 

the fact that WAPA has allocated to the Salt River Project a substantial share of the federal 

hydroelectric power administered by WAPA. 

The Court of Federal Claims declared and adjudged against the United States Trustee 

that , the White Mountain Apache Tribe's " .. Winters Doctrine rights ... have priority over the rights 

asserted by the later-created SRVWUA (Salt River Project]."24 Those reserved Winters Doctrine 

rights to the use of water retained b¥ the White Mountain Apache Tribe - not transferred to the 

United States Trustee - are adequate to meet the Tribe's present and future water requirements 

for all beneficial uses.25 

Rationale of the Supreme Court, when it enunciated the Winters Doctrine, is most 

relevant in this consideration. It is stated by the Supreme Court that in the arid and semi-arid 

regions of the United States, in which the Tribe's Fort Apache Indian Reservation is located, an 

adequate and permanent supply of water is an imperative necessity if the Tribe is to have a 

sound economic base both now and in the future. It is most relevant that the Supreme Court was 

explicit in ded aring that the United States Trustee was obligated to provide an adequate supply 

of water to meet the Tribe's needs. Continuing, the Court stated that without water the 

reservation lands were "practicably valueless.· As will be emphasized, the Secretary of the 

Interior. the principal agent of the United States Trustee. rather than fulfilling the obligations of 

23 Ib id, p 638. 
24 Ib id., p. 638. 
25 White I"Tauntain Apache Tribe v. Uni ti!KJ States, I I CI.Ct. 61 4 , 638 ( 1987) citi ng Wi nters v. Un i ted 
States , 207 U.S. 564 ( 1908) ; CannxJtnvestment Co. v. Un ited States. 16 1 F.829 (CA 9. 1908);Ar izana 
v California, 373 U.S. 546 ( 1963) 
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the Trustee on behalf of the Tribe, monopolized all of the Salt River water for the benefit of the 

Salt River Project. In the process. the Seaetary of the Interior suppressed all possibility of the 

Tribe undertaking a program to develop hydroelectric plants on the upper reaches of the Salt 

River within the Tribe's Reservation. Continuing, the Supreme Court in Winters emphasized that. 

absent an adequate and reliable water supply, the ag-eement between the Tribe there involved 

and the United States Trustee aeating the reservation would be defeated. Precisely the same 

principles aro:; applicable to the White Mountain Apache Tribe a"ld its Reservation. 

It is most relevant here that the Tribe's reserved Winters Doctrine Salt River rights to the 

use of water are interests in real property of the highest dignity, and are fully protected by the 

due process provisions of the Constitution of the United States.26 

In the paragraphs which follow. there will be reviewed the intentional violation of the trust 

obligation owing by the United States to the White Mountain Apache Tribe. Positive proof will be 

offered to establish that the United States Trustee, rather than fulfilling its fiduciary obligations to 

preserve. protect. and utilize Tribe's property solely for the benefit of the Tribe, has violated those 

principles of law. The single most controlling principle of trust law is this: 

The Trustee is under a duty to the beneficiary to administer the trust solely 
in the interest of the benefjciary.27 

It is to be observed that the United States Trustee. for its own benefit and for the benefit of the 

Salt River Project. constructed the dam and reservoir pursuant to which the Salt River Project 

generates vast quantities of hydroelectric power while the White Mountain Apache Tribe is 

economically depressed due to the lack of low cost power to service its business enterprises. 

"The Salt River Project" Monopolizes The Salt River Water 

There is reviewed below the fact that the Seaetary of the Interior. while refusing to aid the 

Tribe in the utilization of the Salt River water on the Tribe's Fort Apache Indian Reservation , 

nevertheless. as reviewed above. committed that water to the benefit of the Salt River Project 

26 Asilwander v. T.VA, 297 U.S. 288,330 ( 1936); United Slates v. Chandler- Dunbar, 229 U.S. 5473 
( 1913); Gila River . Pima tlar icopa Commun itv v. United Slates. 684 F.2d 852 . 863 CICt. ( 1982 ). 
27 Vol . I. Restatement of the Law . Trust 2nd , Sec. I 70 , Duty of Loyalty. 
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and subsidized the use of that water by the Project. Plate 1 of this consideration, which follows, 

g"aphically displays (1) the source of the Salt River. most of the flow of which arises within the 

Tribe's Fort Apache Indian Reservation ; and (2) that the entire flow of the Salt River enters 

WlUTE liOl'"!'i'r,UN .U'.\CHJ:: "!'!tiDE OF ARIZO:'\".~ • . t:: .S. 
a...u CLO..••• UNJI 

........ !.-" • 

--.-----

PLATE I 

-..,_ r-....---.•1'111'111 
IAirtM-CI....._UIZGIM ,.......,..,..,_,.. ..... 

l'n!IIAGI . ... DWI-•aautaa 

Roosevelt Reservoir created by the dam, constructed and ls-gely subsidized by the Un ited 

States Trustee for the benefit of the "Salt River Project ." not the White Mountain Apache Tribe. 

which is the beneficiary of the trust. 

The Court of Federal Claims reviewed the critical facts graphically displayed on Plate I 

stating that : 

Downstream of the [Tribe's! reservation on the Salt River are the Roosevelt Dam 
and Reservoir; Horse Mesa Dam and Apache Lake: Mormon Flat Dam and Canyon 
Lake ; and Stewart Mountain Dam and Saqus-o Lake. 26 

26 White f'lountam AoiiChe Tn tJe v. Unit«! SI~tes, 11 CI.CI. 6 14, 623 ( 1987 ). ( Emphasis supp li e<l) 
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The Court of Federal Claims continued to describe in detail the magnitude of the 

commitment by the United States Trustee of the Salt River waters. to which the Tribe is legally 

entitled. and described in detail the vast expenditure of federal funds to build generating 

capacity for the Salt River Project. On the subject the court stated: 

These structures were constructed from 1905 to 1930 as the Salt River 
Federal Reclamation Project and utilized all of the natural and surplus flow 
of the Salt River comjng off of the reservation that has not been appropriated 
and used upstream.29 

The explicit findings of the court established beyond challenge that the United States 

Trustee, acting for the benefit of the Trustee's own Salt River Federal Reclamation Project, 

attempted illegally to commit all of the Salt River water to the Salt River Project to which the Tribe 

is legally entitled. 

Those conclusions are fully supported by the f_ollowing findings of the court: 

.. . the study of water storage potential undertaken by Arthur Powell Davis of the 
United States Geological Survey, in t 903, before construction began on the 
Roosevelt Dam. postulated that no uPstream diversions !on the Tribe's 
Reservation! would diminish the flow into the Reservoir.30 

Reference is again warranted to Plate I, set forth above, establishing the degree of 

total commitment by the Tribe's Trustee of all of the waters of the Salt River to the non­

Indian Salt River Project in disregard of the Tribe's basic Winters Doctrine Rights . and the 

unconscionable violation of the Trustee's obligation owing to the White Mountain Apache 

Tribe. 

In underscoring the tact that title to the reserved Winters Doctrine Salt River rights 

resides in the White Mountain Apache Tribe, the Court of Federal Claims concluded as a 

matter of law and entered its judgment declaring that: 

[the Tribe's title to reserved rights based on} 'the Winters Doctrine was 
not preempted by the facts that downstream users had claimed all of the 

29 White Moun tam Apache Tribe v. Umted States. 1 I Cl .Ct. 614, 623 ( 1987). ( Emphasis supp lied) 
30 Ibid . p. 629. ( Emphasis supplied) 
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natural flow, <X that the dam was designed [by the Trustee United States) 
to take all of the flow the Salt River could give it.'31 

This Committee is requested carefully to review the shocking injustice that the White Mountain 

Apache Tribe is experiencing today. As graphically displayed, a gigantic hydroelectric empire 

was constructed and delivered by the United States Trustee to the Salt River Project. That 

same project is today receiving an additional bonanza of federal hydroelectric power by the 

allocations of the Western Area Power Administration, which agency of the Trustee is today 

denying the Tribe any federal hydroelectric power by reason of the sham that the Tribe is not a 

state created utility, all as reviewed in detail above. 

WAPA Intends to Perpetuate the Monopoly of Cweot Users of Federal 
Hydroelectric Power to Exclude the White Mountain Apache Tribe 

It was manifest at the June 16, 1994 hearing before the Subcommittee on Oversight 

and Investigations of the House Natural Resotrces Committee that the politically powerful 

beneficiaries of WAPA's allocation of. federal hydroelectric power had no intention of releasing 

their share of the power allocated to them by WAPA. CREDA, the Colaado River Energy 

Distributors Association . broadly displayed its strong opposition to rel inquishment of any of 

the power that WAPA has allocated to its members. It was of intense interest to the White 

Mountain Apache Tribe, that has been consistently denied any federal hydroelectric power. to 

read this statement by CREDA, of which the Salt River Project is a member: 

CREDA members were involved in demand side management and 
energy efficiency programs pria to enactment of the Energy Policy 
Act... .For example, DSM initiatives begun in 1986 have saved the 
Salt River Project (SRP) in Arizona about 70 MW of capacity. Salt 
River Project plans to reduce peale demand for the next 20 years 
by another 540 MW through additional DSM programs.32 

It is respectfully urged to this Committee that CREOA, predicated upon the plans of the 

Salt River Project to reduce peak demands. could very well . as part of its program, share with 

31 Ibid , p. 629. 

32 CREDA , Testimony of Clifford Barrett , Executive Director. Colorado River Energy Distr ibutors 
Assoc iation, p. 1. final paragraph. 
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the White Mountain Apache Tribe a substantial block of federal hydroelectric power that has 

been allocated to it. The Salt River Project . as reviewed above. has been vastly subsidized 

and has been accorded preferential treatment by the United States by providing Salt River 

water utilized in the generation of hydroelectric power in the vast Roosevelt Dam power 

generating complex. 

It is only fair , equitable , and sound planning for the members of CREDA and WAPA 

willingly to permit the White Mountain Apache Tribe, which has been discriminated against for 

so long, to have allocated to it a substantial block of the low cost federal hydroelectric power 

delivered to Tribe's Fort Apache Indian Reservation. 

Respectfully submitted, 

Dated: -;JvL~ 1 7 l"!'f'i 
nnie l.C , airman 
ite Mountain Apache Tribe. 

P.O. Box 1150 
Whiteriver, Arizona 85941 
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fRN«UNCOMESATNIGitl 

Honorable George Miller 
House Natural Resources Committee 
1324 Longworth HOB 
Washington, DC 20515 

Dear Mr. Chairman: 

June 28, 1994 

The Blackfeet Indian Reservation is at the headwaters of the Missouri River. Our 
Reservation is bounded on the west by Glacier National Park, lands that were taken from 
us on the prospect that gold might be discovered as it was in the Black hills, and on the 
north by Canada. 

The Blackfeet Tribe supports the statement of Wilbur Between Lodges, Chairman 
of the Oglala Sioux Tribe. His written statement was presented on behalf of the Oglalas 
and other Missouri River Basin tribes in your June 16, 1994, oversight hearing on the 
allocation of power by the Western Area Power Administration. The history of 
encroachments upon the Blackfeet water rights on the St. Mary and Milk rivers is 
presented with reasonable accuracy in Mr. Between Lodges' statement. It is likewise 
correct that the State of Montana has an ongoing McCarran Amendment adjudication 
involving reserved water rights of the Blackfeet Tribe and that, absent negotiation to settle 
the lawsuit, there is no other forum or alternative available to the Blackfeet. 

There is a strong need for an allocation of Western power resources on the 
Blackfeet Indian Reservation. Our cost of power from Glacier Electric averages 25 mills 
per kilowatt hour, (1992). Western power is sold at a firm wholesale rate of 14 mills per 
kilowatt hour. Climactic conditions are extreme during our winters, sufficiently severe to 
support glaciers that drift ever so slowly from our mountains in the west. 

According to the 1990 Census, the Blackfeet Indian population had a per capita 
income of$4,718.00 annually, compared with Montana per capita income of$11 ,213 .00 
annually. Changes in federal policy that would allocate federal low-cost energy in greater 
proportion than presently available through Glacier Electric would bring a measure of 
relief to my people. Changes in federal policy to allow us to exercise our Missouri River 
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tributary water rights via the mechanical equipment of the Pick-Sloan project would assist 
the Blackfeet and other tribes immeasurably. 

I submit this correspondence to become part the Hearing record. Thank you for 
your foresight in this matter. 

Sincerely, 

Earl Old Person, Chairman 
Blackfeet Indian Nation 
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£81 u·z~ ~-:: .La2<cta :-~- ·a.otion 
. BoxH 
. Pine Ridge, South Dakota 57770 

(605) 867-5821 

Wilbur Between lodgea 

Mel V. lone Hill 

Therea• 8 . Two Bulla 

Cryatal R. Eagle Elk 

Honorable George Miller, Chairman 
House Natural Resources Committee 
1324 Longworth HOB 
Washington, D.C. 20515 

Dear Mr. Chairman: 

June 29, 1994 

The Oglala Sioux Tribe wishes to clarify the record of the June 16, 1994 oversight 
hearing regarding your inquiry on the need for legislation to address Western' s 
requirement for utility status as a pre-requisite for marketing Western's power. Likewise, 
we seek to address a remark by Mr. Driver concerning his opinion of the amount of 
power to be withdrawn from existing customers to meet Indian and enviromental needs. 

On the first matter, utility status is presently an administrative requirement of the 
Department of Energy, not a Congressional or Statutory mandate. My written statement 
petitions the Committee to consider legislation (that we would be willing to draft) 
because Western requires that Indian tribes have utility status as a condition of a power 
allocation. I cited the following as representative of Western's policy in this matter . 

.... The primary consideration of 'utility ' status is that an entity must 
control and operate its own distribution system. Since Western has not taken action on 
the proposed allocation criteria, and the interim Navajo Surplus will be sold under the 
provisions of Section III, B, 3 of the Interim Plan, this factor will only be considered if a 
conflict arises over contracting with a utility or a non-utility. Western will first contract 
with the entity considered to have 'utility' status ... 

I also cited the following as the representative view of the federal courts in reviewing 
Western decisions on allocation of Western energy. 

The preference clause requires only that public entities be given a 
preference over private entities in the marketing of power generated by federal 
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reclamation projects ... lt does not require that all preftrence customers receive an 
allotment ... Where, as here, one preference entity challenges the Secretary 's decision to 
discriminate against it in favor of other preference entities, the reclamation laws provide 
no law to apply to the dispute. If he so chooses, the Secretary can market all 
available .. .power to a single entity without running a fowl of the preference clause. 

In light of the Energy Department's apparent willingness to change its policy, we would 
have increased faith in measures short of legislation. Specifically, a firm letter from the 
Committee to Department of Energy expressing the desire of the legislative branch for 
Western to allocate power directly to Indian tribes without a requirement for utility status 
would strengthen our capability to participate in Western power. 

Part of the Missouri River Basin tribes' request for allocation of power is based on 
residential, industrial, agricultural and institutional needs and part is based on a need for 
equity in the treatment of our Winters doctrine water rights! equity that is absent in the 
McCarren Amendments atmosphere of litigation and negotiation. Any negotiation with a 
state starts from a position of weakness forced on the tribes by decades of encroachment. 
Legislation will clearly be required with rationale similar to the lower Colorado River 
Basin Development Fund (43 USC 1324) or for some other mechanism that permits the 
tribes to exercise their Winters doctrine water rights in the matter that brings dignity to, 
rather than drains dignity from, the Indian people. 

I am informed that Mr. Bruce Driver of land and Water Fund of the Rockeies responded 
to one of your inquiries during the June 16, 1994 hearing to the effect that he had 
concluded that 80% of Western' s power marketing to existing customers would leave 
sufficient capability to withdraw or reserve power to meet both enviromental and Indian 
needs. Our representative met briefly with Mr. Driver following the hearing and 
determined that Mr. Driver had not researched the Indian needs and had inadvertently 
combined Indian power needs (unsearched by the enviromental groups he represents) 
with needs to withdraw power from existing customers to maintain or enhance the 
environment. We trust that Mr. Driver will confirm that he did not intend to include 
Indian needs in his response to your inquiry. 

Your inclusion of this letter in the hearing record will be greatly appreciated. On behalf 
of the Oglala Sioux and other Missouri Basin tribes, I express my genuine gratitude for 
the steps taken by you and your Committee to bring a more sensible and equitable policy 
to the allocation of Western power. 
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{ 
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_ Wilbur Between Lodges, President 
Oglala Sioux Tribe 
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Honorable George Miiier, Chainnan 

June 30, 1994 

House Committee on Natural Resources 
Subcommittee on Oversight and Investigations 
1324 Longworth House Office Building 
Washington, D.C. 20515-6201 

THE FEOEAAL BAA BUILDING 
U15 H STREET N.W., S UJTE 7!10 

WASHINGTON O.C. 20006-3604 
FACSIMILE : (202) 331-8738 

(202) 331·81SSIO 

SUTTLE OFFICE 
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1 01 SECOND AVUI UE 

SEATTLE. WASHINGTON Sl104·t 508 
FACSIMILE : 120tl 3U-7322 

120e• JU -5200 

PLEASE REPLY TO THE 
WASHINGTON , D.C. OFFICE 

Re: Supplementary Oglala Sioux materials for the record of the June 16, 
1994 Hearing on Western Area Power Administration Proposals to 
Determine the Allocation of 7,000 Megawatts of Federal Hydroelectric 
Power 

Dear Chairman Miiier: 

On June 16, 1994, the Oglala Sioux Tnbe was privileged to present testimony before your 
subcommittee on behalf of the Mni Sose Inter-Tribal Water Rights Coalition of the Missouri River 
Basin. Our firm is special counsel to the Tnbe on water and power issues. At the direction of the 
Tribe, we are submitting material to supplement the record of the June 16 hearing with information 
relating particularly to the Oglala Sioux Tribe. We appreciate the opportunity to do so. 

This information deals with the electric supply system serving the Oglala's own Pine Ridge 
Reservation, addresses some of the legal implications of utility requirements contracts, perhaps 
necessitating the need for federal legislation, addresses legal and political issues surrounding 
obtaining a WAPA allocation and emphasizes basic reasons supporting such an ailocation for the 
Oglala Sioux Tribe. 

We are grateful for your leadership on this critical issue. For so long the Tribe has sought 
equity in its dealings with W AP A, both in terms of the decisions to be made for the year 2000 and 
those being made even now. The Tribe sought your intervention only after all its efforts failed and 
a fair policy from the Department of Energy seemed impossible. 
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I. The Electric Supply System Serving the Pine Ridge Reservation in South Dakota 

The direct supplier of most of the electricity to the Pine Ridge Reservation is the Lacreek 
Electric Association which also serves areas beyond the Reservation. In addition, the extreme 
southwestern part of the Reservation is served by the Nebraska Public Power System. 

Lacreek is a "rural electric cooperative," a non-profit utility owned by its customers. In 
return for membership, the members agree to buy all the power they need from the cooperative. 
The customers theoretically control the cooperatives by electing the governing board in annual 
elections. However, all tribal efforts to become involved politically in the cooperative to affect its 
policy and administration have failed miserably. The cooperatives (hereinafter occasionally referred 
to as co-ops or RECs) are organized under a South Dakota law governing electric co-ops 
specifically. S.D.C. Chap. 47-21. 

Lacreek does not have any electric generating equipment of its own. It purchases all of the 
electricity its customers need from another utility. What Lacreek owns arc the distribution power 
lines and equipment that link customers to the high voltage substations and transmission lines 
owned by the generating utilities which indirectly supply them. 

Lacreek obtains its electric power from a larger "generation and transmission" (G&T) 
cooperative of which it is an owner/member. That supplying G&T utility is the Rushmore Electric 
Power Cooperative operating out of Rapid City, South Dakota. It serves seven cooperatives. 
Lacreek has signed "full requirements" contracts with Rushmore, promising to purchase all of the 
electricity it needs from Rushmore. The contracts last until 2020. 

Rushmore has generating capability of its own from its member co-ops and owns other 
generating equipment that it leases, however, to Black Hills Electric Company. But by far the bulk 
of the power it transmits to its members comes from two other sources. One is the very 
inexpensive electricity from the federal hydroelectric facilities on the Missouri River 
which is marketed by the Western Area Power Administration (WAPA) operating out of Billings, 
Montana to various regional utilities including Rushmore. 

The other source of supply Rushmore draws upon to serve the local RECs' needs is a third 
electric cooperative, Basin Electric Power Cooperative operating out of Bismark, North Dakota. 
Basin is the largest producing electric cooperative in the United States. It serves rural electric 
cooperative loads in eight states on the northern plains. It has major coal-and lignite-fired 
generating facilities that are used to supplement the electric supply provided by the federal 
hydroelectric facilities, but at a much higher price. Basin sells its power at about five times the rate 
at which WAPA sells its power. 
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Rushmore's contract with Basin obligates it to purchase all its requirements from Basin 
except for that it obtains from WAPA and other generating sources of its own. The Tnbe's 
calculations indicate that 13.5 percent of Rushmore's energy needs are met with W AP A power and 
the remaining 86.5 percent comes from Basin. The contract expires in 2020. 

Thus, the basic structure of supply is one of utilities of increasing geographic size: Lacreek 
serves the local area; Rushmore serves the local REC and six others in South Dakota; Basin and 
W AP A serve Rushmore and most other cooperatives throughout an eight state region. Because 
of its low prices, W AP A is the preferred source of supply. 

South Dakota is a pan of the Mid-Continent Area Power Pool that encompasses an area 
stretching from western Wisconsin to eastern Montana and from Manitoba-Saskatchewan to Iowa 
and Nebraska. This area is interlinked by various utilities' transmission lines. These linkages help 
protect reliable electric service in the case of the failure of a generating unit or transmission line. 
They also facilitate the transfer of electricity from areas of surplus to areas of deficit and from low 
cost areas to higher cost areas. 

U. Legal Implications Or The "Requirements Contracts" 

As mentioned previously, some of the utilities involved in serving the Reservation are related 
by way of requirements contracts. Lacreek has agreed to buy all the electricity it needs from 
Rushmore. The basic legal rule is that under a requirements contract the purchaser is required to 
conduct its business in good faith and may not use some subterfuge to violate its obligations to buy. 
That does not inean that the buyer has to operate its business to maintain some panicular level of 
requirements. In fact, if a requirements customer goes out of business, its requirements drop to 
zero. If it buys nothing, thereafter, it has not breached the contract. ~ generally, 1 Williston 
Contracts § 104A (3rd Ed. 1957); 67 M. Jur. 2d § 288, § 289; ~ Empire Gas Corporation v. 
American Bakeries Compan:x, 840 F.2d 1333 (7th Cir. 1988) (Posner, J.) 

Couns have used the obligation of good faith to stop requirements customers from simply 
renaming their corporation, or selling or leasing it in such a manner that they retain control, as a 
means of eliminating the original company's requirements. ~Western Oil and Fuel Company v. 
Kemp. 245 F.2d 633 (8th Cir. 1957). In at least two instances, couns have foreclosed the effons 
of distnbution co-ops (like Lacreek) to break their requirements contracts to G&T co-op in order 
to reduce their retail rates. In Tri-Cjty Generation and Transmission Association v. Shoshone River 
Power. Inc .. 874 F.2d 1346 (lOth Cir. 1989), a distnbution co-op sold all of its assets to a private 
utility which would then serve the co-op members' loads. The court noted that in the special world 
of electric cooperatives, a requirements contract is not really "a routine arms-length ... contract 
between unrelated, private for profit parties." Rather, the requirements contract established the 
essential relationship between the parties and was instrumental in permitting the G&T to obtain 
REA loans. The coun held that a primary purpose of the contract was to serve the members of 
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the distnbuting co-op members (also, the co-op owners) as long as they needed power. The mere 
sale of the utility did not change the members' (owners') needs. The court decided that the co-op 
had breached the requirements contract by selling itself to another utility and assessed damages in 
favor of the G&T. 

The Tri-City court, among other things, relied upon the case of Texas Industries. Inc. v. 
~ 218 F.2d 510 (5th Cir. 1965). There the court found breach of a requirements contract 
when the buyer simply leased its plant to a third party. The court there decided that the obligations 
of the plant were to subject of the requirements contract, not the particular owner or operator. 
It said the buyer could not avoid responsibility by leasing the plant to someone else to operate; the 
party assuming the lease also assumed the requirements obligations of the lessor. g. United States 
v. Southwestern Electric Coop. Inc., 869 F.2d 310 (7th Cir. 1989) (refusing to excuse a distribution 
co-op from its requirements contract with a G&T simply because rates have skyrocketed). 

Even if a breach of a requirements contract is shown, that does not necessarily mean that 
a court will require the purchaser to continue buying power. Such a remedy, known in the law as 
"specific performance," is rare. Courts usually do not demand that a party actually perform a 
contract. Instead, they assess damage against the breaching party. Thus, a distribution co-op that 
stopped buying power on a requirements contract might have to pay the G&T the difference 
between the price that G&T could get from selling its power elsewhere and the price it would have 
obtained from the cooperative. If there were a strong energy market with much demand for 
electricity, then a cooperative could breach an agreement and perhaps pay no damages at all. If 
the circumstances are those that prevail in the Upper Plains now, however, where there is a 
substantial energy surplus, it is unlikely that a G&T could sell the power for anything close to the 
full rates it charged to a member cooperative. That happened in the ~ case, and the court 
awarded damages - to be paid by the utility that purchased the co-op's lines and was serving the 
co-op's members. 

If a co-op retail member breached his obligations to buy all his power from the co-op, 
presumably the co-op could sue him for damages. It could also end his membership under its 
bylaws and thus deny him any co-op power. 

Although the result in~ may seem somewhat unusual in contract law, the result does 
make some sense if one considers that the distribution co-op is ~ by its customers. So, by 
deciding simply to put the co-op out of business, the "owners" did not stop using electricity. They 
just changed their supplier and breached the requirements contract. 

If specific performance were imposed by a court, breaching a requirement contract would 
not do anything for the buyer except cost it attorneys fees. But, if only damages were assessed, it 
might well be to the advantage of the co-op to breach, depending on the circumstance. It depends 
on the energy market. 
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III. Possible Need for Federal Legislation 

Thus, in the Tribe's situation, if a valid tribal regulatory order directed the Reservation's 
utility to accept additional WAPA power if available or to purchase some other non-Rushmore 
power, the utility might well not be guilty of breach. However, such a decision would likely lead 
to litigation. There is no guarantee what a court would do. 

It would be preferable for the Congress to enact legislation authorizing the Reservation's 
utility to accept WAPA power. 

IV. Obtaining a Tribal Allocation Directly From WAPA 

The federal hydroelectric facilities on the upper Missouri generate about 2000 megawatts 
of firm electric power. By comparison, the local RECs serving the reservations each has peak loads 
of less than ten megawatts. This federal hydroelectric power is marketed by W AP A at very low 
rates in South Dakota compared to Basin's and Rushmore's cost. Clearly, tribal members' electric 
costs could be brought down significantly if the tribes could obtain part of the inexpensive W AP A 
power. 

WAPA is directed by the Reclamation Act, 43 U.S.C. § 485h(c), and the Flood Control Act 
of 1944, 16 u.S.C. § 825s, to give preference in the sale of power to "municipalities and other public 
corporations and agencies; and also to cooperatives, 43 U.S.C. § 485h(c), and to "public bodies and 
cooperatives. 16 U.S.C. § 825s. The Tnbe, as a government organization, a "public body," qualifies 
under statutory law as a preference customer of W AP A. The Interior Solicitor reached that 
conclusion, at least with respect to Section 9(c) of the Reclamation Project Act of 1939, 43 U.S.C. 
§ 485h(c). See "Indian tnbes as preference customers under the Reclamation Project Act of 1939," 
M-36771 (July 25, 1967, reprinted in Dept. of Int., II Opinions of the Solicitor at 1968. The 
Solicitor concluded that a tnbe was a self-governing sovereign entity carrying out the obligations of 
a local government and should be treated as a preference customer. 

W AP A, however, has erected a second test that a tribe or any other "public body" must pass 
to obtain a power allocation. WAPA requires that any public body, other than an agency that 
consumes all the power itself, like a school, must operate a utility distnbution system that serves 
ultimate retail customers and must undertake the typical responsibilities of a utility. This 
requirement is not explicit in the statutory law. This suggests that the tribes would have to take 
over the local RECs to become preference customers. But various state and federal institutions 
including universities, prisons, and military bases are preference customers. On the other hand, 
those institutions also use the power directly in their facilities. But Rushmore does not own any 
distnbution facilities itself. Yet it receives a WAPA allocation. It simply transfers the WAPA 
power to local RECs. 
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A tribal electric marketing agency could do the same thing. The theory of such an 
organization is simply to buy the power and use another entity's distribution Jines to transmit it to 
tnbal members. In fact, the State of South Dakota considered setting up exactly this type of electric 
marketing agency to receive and sell W AP A Power. The State of Arizona already does this with 
federal power from the dams on the lower Colorado. This initially attractive concept has inherent 
difficulties for the tnbes because of W AP A's interpretation of the preference statutory provisions. 

W AP A's construction of the preference Jaws has been upheld in Salt Lake City v. W AP A 
926 F.2d 974 (lOth Cir. 1991). Of course, even if the Tribe could set up arrangements, through 
acquiring utility status, that meet W AP A's test, W AP A is not obligated to sell power to it. The 
courts, in fact, have held that W AP A's choice among preference customers is not even subject to 
court review. Arizona Power Authority v. Morton, 549 F.2d 1231 (9th Cir.), cert. denied 434 U.S. 
835 (1977); City of Santa Clara v. Andrus, 572 F.2d 660, (9th Cir. 1978). 

V. WAPA Prior to the Year 2000 

Given its low price, it is not surprising that the demands on W AP A exceed the supply of 
electricity it has available. As a result. W AP A has had to ration out the inexpensive federal hydro 
power, giving customers only part of what they would like. In addition, W AP A has signed contracts 
which appear to commit most if not all of its electric resources to existing customers through the 
year 2000. W AP A's position is that it is fully committed and has no firm electricity it can allocate 
to new customers. 

Despite these assertions by W AP A, its contracts with its customers clearly indicate that their 
allocations should have declined at the end of 1990 to free up capacity which was expected to be 
needed by irrigation projects. Because those irrigation projects have not materialized, this power 
could be allocated to new preference customers including the tribes. This, however, will not happen 
automatically. W AP A, at this point, unless the recent interest of the Chairman of the House 
Committee on Natural Resources can effect change in the Department of Energy and WAPA, 
intends to simply allow existing customers to keep using this power. 

Because the demand exceeds the supply, W AP A has always been very careful to minimize 
potential customers expectations. During the 1980s when the allocations that went into the 
1985-2000 contracts were set, WAPA primarily decided to simply let existing customers continue 
using their original allocations, adjusting them across the board to accommodate any decrease in 
power availability. WAPA was very careful not to open up the allocation process to all potential 
customers. It did, however, increase its projected capability slightly to accommodate several small 
new customers. Thus, there appears to be some flexibility in the process that could accommodate 
the size of the loads that the tnbes might place on WAPA prior to the end of this century. 
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Since Rushmore already received a WAPA allocation, WAPA may argue that the tribes 
cannot apply for a separate allocation at this time. Given that the tribes would be seeking to 
replace the Rushmore electricity along with the WAPA allocation contained in it, this would not 
seem to be a very convincing position. The tnbes would not be seeking to "double dip." In 
addition, the tribes were not in a legal position to seek an allocation back in 1958 or 1965 when the 
existing allocations were set. 

W AP A, with the political backing of its existing customers, is likely to resist any reduction 
in allocations to existing customers to facilitate the addition of new customers. The strength of this 
resistance to "tampering with" the existing WAPA allocations can be seen in the State of South 
Dakota's ongoing effort to obtain the benefits promised to it under the Pick-Sloan Plan. The 
governor and legislature of South Dakota have been seeking compensation for the state for the 
costs that the inundation of prime farm lands behind the mainstem Missouri dams imposed upon 
South Dakota. But in analyzing the alternative ways in which South Dakota might be compensated 
by the federal government, the legislature has excluded any arrangement that would either raise the 
price of WAPA power or reduce the allocations of WAPA power existing customers get. Even 
though the primary beneficiaries of W AP A reside outside of South Dakota and even though the 
State of South Dakota would be receiving significant benefits from any compensation arrangements, 
the political power of existing W AP A customers is such that the State of South Dakota is not willing 
to challenge the existing distribution of W AP A benefits even if this means that most attractive and 
feasible compensation plans have to be abandoned. 

Unless WAPA has had a major change of heart, the Tribe will face the same political 
resistance when it seeks access to W AP A power directly. The special circumstances of the Tribe 
and the small size of its loads, however, has not made the Tribe's requests appear less threatening. 

VI. The O&Jala Tribe's Recent Experience With WAPA and Related Political Forces 

Section 9(a) of the Mni Wiconi Project Act of 1988, Pub. L. 100-516, mandates that all the 
systems authorized by that Act (including the Oglala Sioux Rural Water Supply System) use Pick­
Sloan power for operation and mandates that this power be a requirement of pick-Sloan. Section 
9(b) of the Act mandates that former Pollock-Herreid Unit power be reserved for the systems and 
made available for their operation. 

Although a 1980 Reclamation report identified six megawatts for the future Pollock Herreid 
project on a seasonal basis, i.e., just during the irrigation season, the Bureau of Reclamation agrees 
that "the intent of the Mni Wiconi Act, P.L. 100-516 and specifically section 9 was to provide Pick­
Sloan power for project use on a year-round basis." October 25, 1933 letter, Daniel P. Beard, 
Commissioner, United States Bureau of Reclamation, to Fran Ayer, Pirtle, Morisset, Schlosser & 
Ayer. The Tnbe, with its legal counsel and consultants, developed and presented to W AP A 
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extensive legal and practical arguments, but all attempts by the Tribe to obtain the commitment of 
W AP A to supply the six megawatts on a year-round basis were met with absolute refusals. 

The decision was made by the Tribe and the South Dakota congressional delegation to 
clarify the original intent of Pub. L. 100-516 in amendments to that Act. H.R.3954 and S.2066, 103d 
Congress, 2d Sess. (1994), are now pending. H.R. 3954 was introduced with the provision clarifying 
that the six megawatts are to be supplied on a year-round basis. It would be difficult to describe 
the political forces unleased upon the South Dakota delegation by that provision. The opposition 
came from the lobbyists of the rural electric cooperatives, primarily Mr. Thomas Graves, Executive 
Director, Midwest Electric Consumers Association, Denver, Colorado. All attempts by the Tribe 
to meet rational concerns of the REC's representatives, such as demonstrating the nominal effect 
on rates of REC consumers and even drafting bill language to protect ratepayers from any 
increases, were totally unacceptable to Midwest Electric. It was clear that their concern was 
irrational. Moreover, it was clear that their political power was real. In order to secure passage 
of the Senate bill, S.2066 was introduced without the clarifying provision and the provision will be 
deleted from H.R.3954 at mark up. 

That six megawatts causes such opposition from WAPA and the RECs demonstrates the 
necessity for the courageous leadership which Chairman Miller is showing. The Tribe needs a 
champion willing and able to take on the irrational forces of opposition to an equitable allocation 
of WAPA power both for the year 2000 and even before to the extent that power capacity is 
available. 

VII. Three Basic Reasons Cor Overcominc tbe Forces Acainst a Reallocation or WAPA Power 

Simply stated, the Oglala Sioux Tribe retains substantial water rights to the Missouri River, 
the benefit from which they have never seen. 'Tribal water," on the other hand, is now used by 
others to generate massive amounts of power. The Tribe deserves some of the power thus 
generated. 

As a legal matter, this argument is not likely to lead a court to force a WAPA allocation to 
Oglala. The Tnbe's treaty water rights are a separate entitlement and the Tribe is free to assert 
its treaty rights in court or the Congress. As the Tn'be testified at the June 16 hearing on behalf 
of Mni Sose, equity is absent in water rights litigation and negotiation in state courts under the 
McCarran Amendment, 43 U.S.C. § 666. 

As a moral and political matter, the argument is compelling. It starkly reveals the 
inequitable uses to which the Missouri River has been put and emphasizes how little the Tribe has 
seen by way of benefits, despite the fact that the denial of tribal access to water has made it 
possible to generate electricity with tribal water. At a minimum, the treatment of the Tribe with 
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respect to water and power from the Missouri River hardly comports with the high fiduciary 
standard that should apply to the United States as the Tribe's trustee. 

The Oglala Sioux Tnbe wishes the record to be absolutely clear, however, that any allocation 
of WAPA power would be in the nature of royalties for the usc of its trust resource. Such an 
allocation would not be compensation for the Tnbe's treaty water rights which the Tribe resolutely 
retains. 

A second argument for an additional allocation to the Reservation actually sweeps larger 
than the Reservation itself. The "South Dakota equity" argument is essentially this: South Dakota 
lost hundreds of thousands of acres of land to Pick Sloan projects which now produce W AP A 
power. A major portion of that land was Indian land. The primary benefits of those projects, 
however, have flowed downstream, in the form of navigation and flood control; to the states of 
Iowa, Nebraska, and Minnesota in terms of cheap energy (South Dakota receives 17 percent of the 
Pick Sloan electricity from South Dakota dams) and to Nebraska and North Dakota, in terms of 
irrigation. In return for sacrificing much land, South Dakota expected several hundred thousand 
acres of irrigation improvements. Most of that irrigation never materialized. 

Given this disproportion between the Indians' and South Dakota's burden and benefits from 
the Pick Sloan program, it seems fair that the State, including the tribes, should receive a greater 
share of WAPA power. Not much more federal irrigation development will ever take place. 

Past State efforts to explore equity options for obtaining a larger share of Pick Sloan power 
have met with fierce political opposition from the RECs and municipal electricity utilities even in 
South Dakota because they were unwilling to support options that might have helped them at the 
expense of their brother and sister utilities outside the State. Their may be some future, however, 
in a political alliance between the tribes in South Dakota and those parts of the State political 
spectrum willing to demand changes in WAPA programs. 

A third compelling reason for an additional W AP A allocation for the Pine Ridge Reservation 
is simply the dire economic circumstances in which the Reservation finds itself. Shannon County, 
where the bulk of the Oglala Sioux Indians live, has been classified the poorest county in the United 
States. The hardships suffered each winter are heart rending as the cold weather sets in and 
electric bills eat up every available dollar or simply go unpaid until service is terminated. 

Economic benefits that could be realized by the Oglala Sioux if wholesale, preference power 
were made available are many, some at this point theoretical and yet to be identified. However, 
a project already conceived by the Tribe is the establishment of a an Oglala Sioux pottery factory. 

Every year, tourists who visit the Black Hills purchase Sioux pottery from local pottery stores. 
Many of these stores hire Sioux Indians to design the pottery, with distinctly Sioux designs. 
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Much of the cost of making pottery is in the cost of purchasing clay and electricity for the 
kilns. The Oglala Sioux Tribe already ·owns lands that produce some of the highest quality clays 
available in the United States. It also has the manpower and talent available to design and make 
pottery. If the Tnbe were able to acquire cheap electricity from WAPA, it would have the three 
main ingredients necessary to establish a pottery company that could make Sioux pottery and 
market it nationwide at reasonable cost. 

Vlll. All Other Points Aside the Tribe Preserves Its Option to Establish a Tribal Utility 

Many Tnbes in the Missouri River Basin, including the Oglala Sioux, have or will undertake 
steps to partition and acquire parts of existing RECs and may also build distribution lines. The 
Oglalas do own a substation which serves the Village of Pine Ridge. It is presently leased to 
Nebraska Public Power. In addition, § 3(a)(7) of Pub. L. 1()().516 recognizes tribal authority by 
authorizing the Oglalas to construct electrical power transmission and distribution facilities necessary 
for services to the Mni Wiconi water systems. Instances can be cited where the existing customer 
utilities have refused to wheel federal power to the tnbes even should the tribes be able to achieve 
a WAPA allocation. In addition to the problem of the requirements contracts, WAPA and its 
existing customers have focused on the lack of tnbal utility status. 

Assuming the W AP A utility requirement will be resolved due to the efforts of the tribes and 
Chairman Miller, the Oglala Sioux Tnbe nonetheless wishes to preserve its option to establish a 
tnbal utility for its long-range planning and benefit. There are other advantages associated with 
establishing a tribal electric utility, one important advantage being the reduction in the cost of 
electricity to tribal members. 

The local RECs' current exclusive source of supply is the Rushmore Electric Power 
Cooperative. Rushmore, in tum, obtains its electricity from two sources: Basin Electric 
Cooperative and WAPA Only 13.5 percent of Rushmore's electricity comes from WAPA. 

Another important reason for setting up a tnbal utility is the extension and exercise of tribal 
sovereign powers in the provision of a basic necessity to tribal members. Electric supply is like 
roads, water supply, and sewage disposal: it is part of the basic infrastructure of a modem society. 
That is the reason it is entrusted to either public or quasi-public organizations or regulated by the 
state. Just as many municipalities in South Dakota are served by municipal utilities and the entire 
state of Nebraska is served by a public power agency, the Tnbe may wish to control and operate 
the electric utility serving the Reservation. 

This is more than a desire to make a symbolic gesture of sovereignty. With the operation 
of a tnbal utility will go opportunities to make real changes in how the utility impacts tribal 
members and the Reservation. Operating the utility will allow the Tribe to develop managerial and 
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technical skills and see that more of the jobs associated with this basic technology are filled by tribal 
members. 

In addition, the policies of a tribal utility could deal more directly with specific reservation 
problems. For instance, a tnbal utility could ~ek to minimize the '1eakage" of funds off of the 
Reservation by supporting real conservation programs that make the Reservation more 
self-sufficient. This contnbutes to basic economic development. In addition, a tribal utility could 
seek to design its rate structure, hook up, and disconnect policies to recognize the extent of low 
income problems on the Reservation. Finally, to the extent that other tribes in the Northern Plains 
also set up tnbal utilities or tnbal electric marketing agencies, it is also possible that business 
coalitions of tribal utilities could develop future sources of supply using reservation resources. This 
would give the tribes still further experience in business and public administration, allow them to 
make greater use of their resources, and lower their costs of electricity. 

The Tribe itself, of course, will have to weigh the potentials, risks, and burdens and make 
its own informed decision about its future. 

On behalf of the Tnbe, we would like to say that your advocacy on this issue is greatly 
appreciated and, it is fair to iay, without precedent. 

_ ... 
0230107271 

Sincerely, 

PIR1LE, MORISSET, SCHLOSSER & A YER 

M. Frances Ayer 
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llonorable George Miller, Chairaa11. 
Natural llu•ource CuDilllttM 
u.s. HmutF~ nf ltapat'Aantati.v•• 
Wash111&tor., D.C. 20515 

Dear Chaituan Millar~ 

Juue 29, 1994 

The !·1eaeton-Wabpeton Dakota Nation aloq with the other Missouri iivar Buill, 
tr1bce in sy.pport of au allocation of Wcacc.ra Povcr t.o the tribeG csa4 their 
membersbi~· · Not unlika utban in the Missouri Rinr Balin, The Silletoo-Wahpeton 
Oakota llat.ion have deetrical rates oa the Lab Traveue le•ervation that ate 
h1gllu thEon our people can afford, 

. Our l.acome levels ara tiaply inadequate to pay tho high coat. Fecleral power, 
whicb waat.ern oel!e at whole 1ale priea ot l4 m~la par kilowatt hour, 11 
sign:l.fieently lover in cost than thet rceieved through our dactricd utilit:y at 
a coat of 35 to 40 mils per kilowatt hour, 

Alth<tugh not statutory requireme~~t, lleatem ilea biato:ically allocatad power 
ta utili Hes oTill' ." Tb" S1Baeton-Wahpeton Dakota Nation does not quality &I! a 
utility but doP.a meet t:he statutory teat for pteterence ltltua. Western's 
judgment ltu been rev1-d by tha courta, and tilo daciaiona are conaittentl:: 
in favor <•i Wastet'n on the baoia that Congrau ltaa not dafinecl the Mana of 
alloc:adn!; preference power. Therefore, w .. tarn 11 without limitation on the 
judpants that it can axarciea with regard to tile allocation of alae tricity to 
pufarenct' cust.,_rs . Historically, Waetarn has not allocated electricity to 
~he Indiafl tribe:~ of t:he. M:isaogrl. l.iver Baaia, including tht: Sieaeton-Wahpet:on 
Dakota NAtion, on the bada that ve are not a utility. 

We •1•preciate the <>Yersight by your C011111ittaa into thia matter and glin 
hope that changes can be mad a. We are tmcouragad by the stat81118nt8 mad a du::ing 
yovtr h•al:'i"8 01\ Jvsae 16, 1994 

Sincerely, /' // ,<;} /7 
(...,.....,.;_., ~~y--­

Arnolc! R.. ltyan, Tr1bal..eha1:tman 
Siaaeton-Wahpetcm Sioux trib<o 
•l~u Jtuuwu ati Sle. .. w:Luu-W<~:~~hyw :.vu 

llakota Illation 

OLO ...OENCY BOX 509 • AOE!'ICY VILLAGE. SOUlH DAKOTA .572Q.Q:!O!I• PIIONB; (e) 611$.3911 



391 
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Elaine Mcl.&qbll• . ......., 
C.ot Wlu1e E.qie 

C&N\OOb&ll DUcri~ 

Tum KuftU 
Fon Y.ca Oisuict 

Kca:bc~~a 
Jim.Jar,•r.oa 

LiaJt E.aal• Du&ria. 

AT LARGE 

LAoMm BoutdnJ 
W~laDia&rict 

Milu F•1tk. Jr. 

P~tt ~lcl.aua!lha 
.KIIII' -lllllYIJsley 

Jg,rt: ......... 
TlDlMeiiU 

s-t ·~lr"Ciay&a· :a·• 
l(cr.l D iiii'X:t 

Honorable George Millar 
Chairman 

June 29, 19!14 

Ca..itt .. on Natural Resources 
132' LOngworth Houaa Office Bldg. 
waahington, D. c. 20515-6201 

Coaud (8-.d) Lon1 Ct..aa. 

The Standing Rock Sioux Triba located in Marth Dakota and in South 
Dakota, raapectivaly, and •10119 t.ba Missouri River doaa aupport for 
&D allocation of Weatern power to t.ba Trihea ..nd their ..aberahip . 
Unlike othere in the Kiaaouri River Baain, the St-ding Rock Sioux 
Tribe waa proaiaad •free electricity• when the land waa taken in 
1957, but now we ha¥a electrical rates on our Reservation that are 
higher than what we can afford. 

Inca.e level• are ai~~ply inadequate to pay the high coata of power. 
Federal power, which w .. tarn aelle at a wholeaala price of 14 •ils · 
par kilowatt hour, ia significantly lower in coat than that 
receiYad through our electrical utility at coat of 35 to 40 •ila 
par kilowatt hour. 

Al tho11gh not e statutory raquir-..t, Weatarn haa hiatorically 
allocated power to ut111tiea only. The Standing Rock Sioux Trihe 
doea not qualifY aa a utility, but doaa aaat tha atatutory teat for 
super prafa:.:ance power. Therefore, Western ia without liaitation 
Oil the judg-nta that it can aaerciaa with regard to the allocation 
of electricity to preference cuata.ara . . 

We do appreciate the OVersight by your Caaaittee into thia matter 
and hope that changea cen be -.de ao the Standing Rock Sioux Tribe 
can receive aupar preference power allocation froa Weatern. 

Reapactfully, 

P 0 . BOX D • FOR'J" YATilS NORTH DAKOTA 11538 PHONE: ~OI-U4·7201 or 701-354-7202 • FAX 7UJ .IS4-7299 
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