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PUBLIC LANDS AND NATIONAL FORESTS
LOCKOUT: OBSTACLES TO ADEQUATE PUB-
LIC ACCESS

TUESDAY, NOVEMBER 9, 1993

HOUSE OF REPRESENTATIVES,
COMMITTEE ON NATURAL RESOURCES,
SUBCOMMITTEE ON NATIONAL PARKS, FORESTS
AND PUBLIC LANDS,
Washington, DC.

The subcommittee met, pursuant to call, at 10 a.m., in room
1324, Longworth House Office Building, Hon. Bruce F. Vento
(chairman of the subcommittee) presiding.

STATEMENT OF HON. BRUCE F. VENTO

Mr. VENTO. The Subcommittee on National Parks, Forests and
Public Lands will come to order. Today we are here to hear testi-
mony on how the American people are being restricted and locked
out of their own lands, lands that have been put in trust for the
use and enjoyment of present and future generations of Americans.

At an alarming rate, private landowners are placing locked gates
on the roads that lead to our national forests and public lands.
Hunters, fishermen, hikers and campers are discovering that they
can no longer visit their favorite spots for recreation. I might also
say that those that have a legitimate claim in terms of mining, har-
vesting timber and grazing, also could face—and are facing in some
instances—restrictions in terms of the access to these public lands.

In some cases, even the Forest Service and the BLM’s own man-
agers are unable to reach the national lands to perform their legal
duties as land managers, such as the inspection and transmission
sites in Los Padres National Forest. Furthermore, some land-
owners have blocked access in order to turn portions of our na-
tional lands into private preserves for their exclusive use or for the
use of their paying guests. We, as a people, of course, own these
lands and have a right to use them.

It is not a small problem. The U.S. General Accounting Office,
at the request of the committee, identified 50.4 million acres that
have inadequate access and both the Forest Service and Bureau of
Land Management agree with this figure. This is approximately
the size of the entire State of Minnesota—50 million acres.

It is important that the Forest Service and BLM make every ef-
fort to acquire the easements necessary to access these vast tracts.
The purpose of this hearing, of course, is to explore the ideas, the
problem, and how the two agencies can correct and deal with this
dilemma and assure that the American people can use and enjoy
the public lands and national forests that they own.

(1)
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[Background information on the subject of Federal lands lockout.
follows:]

BACKGROUND

The Forest Service and Bureau of Land Management (BLM) together manage ap-
Eroximately 465 million acres of land. In an April 1992 report entitled “Federal

ands: Reasons for and Effects of Inadequate Public Access” (GAQ/RCED-92-
116BR), the U.S. General Accounting Office (GAO) identified 50.4 million acres of
these lands as having inadequate access for the public to use these lands and for
managers to administer them. Of the 191 million acres managed by the Forest Serv-
ice, 17.3 million acres or approximately 10% were found to have inadequate access.
Of the 274 million acres managed by the BLM, 33.1 million or approximately 12%
were found to have inadequate access. The Forest Service and the BLM have con-
curred with these figures.

The Forest Servicg estimates that it needs to acquire approximately 28,000 ease-
ments to provide adequate access to all national forest lands. The BLM estimates
that it needs to acquire 13,000 easements. Currently, the two agencies have approxi-
mately 3,300 easement actions pending. The Forest Service annual budget for ac-
qqilﬁing easements is approximately $4.5 million to $6.3 million. The BLM’s is $1.4
million.

The GAO reported that the inadequate access problem has worsened over the aflaSt
decade. In recent years, private landowners have become more reluctant to allow
the public to cross their lands to reach the national forests and public lands. The
activities most affected by inadeq;llabe access are hunting, off-road vehicle recre-
ation, hiking and camping. The ability of Forest Service and BLM managers to man-
age these lands also has been impaired.
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Figure 2.2: BLM Acres, by State, With Inadequate Public Access
Number of Aares (In mitiiona)
%0

200

135.0

100

.0

PR,

] acres wan Asequate accass
B »crvs o inacecuate Access

Eastern State Offices reported no inaccesible acres.
Source: Basic data provided by BLM.



5

Mr. VENTO. So without objection, all Members’ opening state-
ments and the statements of all the witnesses today will be made
part of the record in their entirety.

Supposedly, we will have some summary in terms of the oral
presentation at the committee.

Mr. Hansen?

STATEMENT OF HON. JAMES V. HANSEN

Mr. HANSEN. Thank you, Mr. Chairman.

I, too, am concerned about public access to our public lands. I be-
lieve this should not be an issue that pits sportsmen against pri-
vate landowners. This is an issue with legitimate concerns on both
sides that will be difficult to resolve.

As a sportsman from a public lands State, I know there are some
landowners who have closed off access to public lands. However, a
bigger problem in my State is where Federal land management
agencies, particularly the Forest Service, have closed off numerous
roads through our public lands. I receive many letters from Utah-
ans complaining that many roads they have used for decades for
hunting, camping and fishing, have been closed by the agencies
without notice. Generally, the local managers blame budget con-
straints for restricting access.

Mr. Chairman, I have got a hold of Craig Reynolds, who is the
head district ranger in that area, and asked him in detail, would
you tell me all the roads you closed. It took him six months to com-
pile a list of all the roads that they closed. This was a great con-
cern of mine. Perhaps we should first concentrate on keeping open
existing access routes before we expend massive resources to open
new routes. Hopefully, the subcommittee can someday hold a hear-
ing on that.

Before all private landowners get a bum rap today because of the
unreasonable tactics of a small group of them, I hope Members will
have an opportunity to listen to the witnesses from Arizona and
New Mexico, who are private landowners. These gentlemen have
legitimate concerns about potential liability, fire, vandalism, theft,
and noxious weeds that increase as the public crosses their lands.

These problems were witnessed by GAO which personally ob-
served a ranch in Montana where signs had been shot and tres-
passers were cutting down standing trees for firewood. Clearly, en-
forcement groups and Federal agencies need to improve the behav-
ior of recreationalists so private landowners can have a higher com-
fort level over allowing the public to cross their land.

Finally, I would like to point out that much of the public land
access to the West today has been acquired through administrative
easements to access timber sales, mining claims, sand and gravel
sites and grazing lots. As the Federal agency is phasing out the
commodity use in favor of recreation, we are losing the cost-effec-
tive way of providing access to our public lands.

Mr. Chairman, many times in the West, I have been stopped my-
self on public lands by landowners wanting to kick you off. And so
before going on, I have gone to the county recorder; you almost
have to be a surveyor to go in the West somewhere and find the
answer because you don’t know whether the guy is being truthful
or not. At one time, I was doing some work with the LDS church
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on looking at a ranch and somebody had taken the whole area off.
But it was open, public land.

It works both ways. We get that all over the place so the poor
guy that walks in to do a little camping, hunting, or fishing, the
next thing he knows, somebody is stopping him and he doesn’t
know if he is right or wrong. That goes to the thing that Governor
Matheson used to talk about, the checkerboard of the West.

If we put a map up here of Utah, Arizona, the whole darn thing,
all you see is a little checkerboard. Here is private; here is an
inholding; here is BLM; here is State; here is Federal; here is mili-
tary; here is Indian. Who knows what fyou are looking at?

I really thank and commend you for holding this hearing, be-
cause I really think if anything can be resolved as some way to
start moving this out so the poor guy knows where he is going—
access, in my humble opinion, is one of the things that counts to
pe%ﬁle when they go on public lands.

ank you, Mr. Chairman.

Mr. VENTO. I don’t want to comment after every Member’s state-
ments, and don’t normally, but just to agree or concur with the
idea of access. This is an issue that cuts both ways, I think, in
terms of the landowner, in terms of public access. And I won’t add
an{thing more to it. Through the hearing I will address some of the

ublic access issues that you talked about. But, clearly, the focus

ere today is a little different, but I would be happy to try and re-
solve it. We have a lot of other issues with access, including R.S.
2477, and what they call the “restoration of roads,” which is an eu-
phemism for “the closure of roads,” and some of the timber roads
in the West, restoration of roads. And there is a reason for that—
I would just tell my colleagues—and that is, of course, the mainte-
nance and the liability anafgther expenses that are associated with
these roads that have been put in for a specific purpose such as
timber harvest. So I need not elaborate, but recognize others that
may have opening statements this morning.

Mr. Thomas.

STATEMENT OF HON. CRAIG THOMAS

Mr. THOMAS. Thank you, Mr. Chairman.

I am pleased that both of my colleagues have mentioned the fact
that this is a difficult problem. It is a balancing problem. It is easy
just to conclude that access is a problem and there must be bad
guys out there that aren’t allowing access. That is not necessarily
the issue. Much of this, of course, is a matter of cooperation be-
tween the agencies and the private landowners.

Much of it is a result of land patterns, particularly in the check-
erboard lands where this is just the nature of the development of
these lands. I am afraid some actions of the agency have caused
people to close their lands. And I presume some of the private ac-
tions have aggravated the agency as well.

I have been disappointed, frankly, that in the agencies there
hasn’t been more of an effort to do something about the land pat-
terns, that there hasn’t been more of an effort to dispose of isolated
tracts, for example. And frankly, I have talked a lot about it in my
home State, with the Forest Service and with the BLM, and there
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is great talk about it and there is great agreement, but nothing
ever happens.

Frankly, there has been damn little change in terms of doing
something about isolated tracts, and one of the solutions, at least,
to the problem, is to be able to put some of these ownerships to-
gether. Trades, trades don’t take place. They talk about them; ev-
erybody cheers about it. And I have, frankly, taken the position of
no net gain on public lands, and trying to force some changes in
that we get rid of some of these lands that are isolated tracts that
have no particular value to the government or, frankly, to the pub-
lic, and put them together with some others where you can have
access.

I think this really highlights a basic problem of land patterns
and landownership, among other things. There are a number of
problems here. So I am pleased, too, and I hope we can go into it.

Mr. VENTO. There is a temptation to add to my colleague’s re-
marks, but he is right, he has been very concerned, repeatedly rais-
ing this issue.

Congressman Duncan.

Mr. DUNCAN. I have no statement at this time.

Mr. VENTO. Congressman Calvert.

STATEMENT OF HON. KEN CALVERT

Mr. CALVERT. Yes, thank you, Mr. Chairman. Thank you for con-
ducting this hearing.

I would like to express my sincere gratitude to the Forest Service
representatives for all their efforts in fighting the recent wildfires,
not only in my district, but throughout southern California.

Mr. Chairman, I feel very strongly that we need to continue to
allow for adequate public access to our public lands. In my district,
many of my constituents utilize the many trails and campgrounds
of the Cleveland National Forest. However, there are serious ques-
tions and issues that need to be addressed regarding the rights of
private landowners versus public access. I hope this hearing will
assist us in formulating a policy that not only expands public ac-
cess so that outdoor enthusiasts can continue to use our national
treasures, but to seek and protect the rights of private landowners.

So again, thank you, Mr. Chairman, for conducting this hearing.

Mr. VENTO. Thank you, thank you, Congressman.

I am pleased to recognize that Congressman Williams is here. I
know he has time conflicts this morning, but he has been foremost
in pushing this issue and I think it is because of the serious prob-
lems that they have run into in terms of his home State of Mon-
tana. So I want to thank him for his leadership in picking up on
the GAO study and his attention to this particular matter.

Congressman Williams?

STATEMENT OF HON. PAT WILLIAMS

Mr. WiLLiaMS. Thank you, Mr. Chairman, and I very much ap-
preciate your willingness to accept my request, and those of my
other colleagues, to hold this hearing. You have heard that song,
“Don’t Fence Me In.” That was written by a Montanan a lot of
years ago. If he was rewriting it today, he’d probably change the
words to “Don’t Fence Me Out.”
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It is hunting season out our way, throughout the West, in Mon-
tana as well. And for many of us, that means getting out the Forest
Service and BLM travel plans and using every bit of memory and
wit and insight we have about big game, where they will be and
where all the hunters won’t be. And then we make the best guess
about where we want to be planted at 4 o’clock tomorrow morning.
It is like baseball out our way: it is very important.

You know, scholars of natural resource and public land issues
have predicted that the contention and sheer difficulty of gaining
appropriate public access to the public’s own land may well be the
number one issue that faces land managers after the turn of the
century, in just a few years. And there is nothing easy about it. It
is difficult, contentious, and technical work for the agencies, and it
is also an issue where progress is sometimes hard to detect.

In Montana, we have circumstances where people owning just
several hundred acres can, with a little help from topography, gain
literally exclusive access to tens of thousands of acres of the

ublic’s land. For these landowners, their favorable situation can

e worth hundreds of thousands of dollars in premium fees from
hunters who will pay top dollar to hunt on the public’s land. And
that might be the issue that is before us. And that is whether or
not the right to the public land is a fundamental right of American
citizenship and should not carry with it advantage to the rich.
Seems to me that is an important American issue.

Doesn’t the public have the right to go on land it owns, managed
by the agencies the public pays %or? But that is not to say this isn’t
an extraordinarily contentious, as well as difficult, issue. It is a
conflict which all of us appreciate and none of us enjoy. On the one
hand, we have that basic public right, the right to go on and use
the public domain.

On the other hand, we have the right of private ownership.
There are private landowners who, I must say, have great respect
for the land and the adjacent public land, and of course private
owners are concerned about the public traversing their property
where no tradition of access exists. So the conflict is fundamental.
And I am hopeful that our witnesses today can help us to try to
find a way and help our public land agencies to find a way through
it

‘Thank you.
Mr. VENTO. Thank you, Pat. ) )
Congressman Smith, did you have any comments this morning?

STATEMENT OF HON. ROBERT F. (BOB) SMITH

Mr. SmiTH. Thank you, Mr. Chairman.

Certainly, one story is that there are a few people, I suppose,
that have private lands depriving the public of crossing them to
open to public lands. Most of the situations I know about in the
West are scattered land patterns, unfenced, with denial of access
almost impossible over private lands. However, it seems to me with
those scattered land patterns, there ought to be an aggressive ef-
fort to exchange lands. Many people in the West want to do that.
Most that I know would love to block up private land and public
land, thus reducing the problem to a great extent.
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But the exchange program is so lengthy and so difficult and so
expensive that it almost creates an impossible barrier for some
kind of answer to this issue. Certainly, blocking lands would be the
way to go. And the agencies I think should be more aggressive in
asserting themselves with landowners to make this a simpler proc-
ess.

For instance, it can go on two to three years on a simple land
exchange, and after two or three years, the appraisals are out-
dated. The government has an appraiser, the private landowner
has an appraiser, and then the process starts over again. So one
answer to this difficult land pattern problem is exchanges. And I
would hope that we could aggressively go forward, because in the
long run that will satisfy a lot of these problems.

Thank you.

Mr. VENTO. I thank you.

I have got more comments on that, but I think if we get to the
agencies we would probably have more dialogue, if you are avail-
able. Hopefully, we will have a good discussion on it.

We have quite a list of witnesses this morning. I want to just rec-
ognize the GAO for the outstanding report. I think the work of the
GAOQO really put this access issue in a format that brought it, I
think dramatically, to the attention of the committee members and
to the general public.

Their survey work and efforts in this behalf and the cooperation
of the agencies and departments in terms of responding has been
helpful in terms of pointing out the magnitude of this problem. And
so it is with real pride that I introduce John Anderson, Associate
Director, Natural Resources of the GAO, and Jim Hunt, who ap-
pears before the committee on a variety of issues dealing with nat-
ural resources, and William Temmler, the senior evaluator.

Your statement, Mr. Anderson, has been made part of the record.
And you may proceed and yield to your colleagues as you wish.

Thank you very much for being here and for your work.

STATEMENT OF JOHN H. ANDERSON, JR., ASSOCIATE DIREC-
TOR, NATURAL RESOURCES MANAGEMENT ISSUES, U.S. GEN-
ERAL ACCOUNTING OFFICE, ACCOMPANIED BY JIM HUNT,
ASSISTANT DIRECTOR, NATURAL RESOURCES MANAGE-
MENT ISSUES, AND WILLIAM TEMMLER, SENIOR EVALUA-
TOR, DENVER, CO

Mr. ANDERSON. Thank you for the kind words, Mr. Chairman. I
am pleased to be here today to discuss our April 1992 report to you
on the adequacy of public access to land managed by the Forest
Service and Interior’s Bureau of Land Management, or BLM. And
I will summarize my statement.

Mr. Chairman, you asked us to report on the extent of inad-
equate public access to Federal lands, the reasons for inadequate
access, and the methods used by the agencies to resolve access
problems. We defined “inadequate access” to mean the Federal
Government has not acquired the permanent, legal right for the
public to enter Federal land where needed.

Permission from landowners to cross their land is not considered
adequate access because such permission can be withdrawn or re-
voked at any time. Because neither agency centrally maintained
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the information you requested, we sent questionnaires to all of
their field offices. Before discussing our findings in more detail, I
will just provide some background information.

Of the nearly 700 million total acres of Federal land, about 465
million are managed by the Forest Service and BLM. This land
provides valuable resources, including timber, water, minerals, en-
ergy reserves, and livestock forage. And valuable uses, including
wildlife habitats, wilderness experiences, and recreational opportu-
nities.

Intermingled with the Federal land, however, is land owned by
State and local governments, corporations, Native-American tribes
and private individuals. This checkerboard pattern of ownership, as
several of you have referred to it this morning, particularly in the
western States, can make it difficult for the public to get to Federal
land without crossing non-Federal land. According to agency man-
agers, private landowners’ unwillingness to grant public access
across their land has increased over the past decade as the public’s
use of Federal land has increased.

We found that about 50.4 million acres or about 14 percent of the
land managed by the Forest Service and BLM in the contiguous 48
States, lack adequate public access. As Appendices 1 and 2 to our
statement show, the Forest Service’s Southwest, Intermountain,
Northern, and Rocky Mountain Regions have the largest amount of
acreage with inadequate access. BLM lands in Oregon, Wyoming,
California, Nevada, and Idaho, had the most acres with access
problems.

Private landowners’ major reasons for not granting the public ac-
cess were concerns about vandalism and potential liability and de-
sire for privacy or exclusive personal use. Other reasons included
disagreements over the value of the conveyance for crossing their
land and concerns about lost profits.

Given such concerns, private landowners sometimes physically
block access routes, erect warning signs, and threaten trespassers
with guns or attack dogs. Inadequate access to Federal land re-
duces the public’s recreational opportunities. However, we found
that the extent of access problems is not the same nationwide and
varies depending upon the recreational activities that are affected.

The recreational opportunities most reduced by inadequate ac-
cess are hunting, off-road vehicle use, hiking and camping. Inad-
equate access also interferes with the agency’s management activi-
ties, such as construction, trail and road maintenance, and wildlife
habitat. In some cases, this interference is extreme, in other cases,
it is merely a nuisance.

The Forest Service and BLM have two basic tools for acquiring
public access. They can acquire all rights and interest associated
with the lands, called “fee simple acquisition,” or “perpetual ease-
ment,” which are limited rights to enter and use the land for access
which are binding on succeeding owners.

Fee simple acquisitions and perpetual easements can be acquired
through purchase, donation, exchange or condemnation. During fis-
cal years 1989 to 1991, the Forest Service and BLM successfully
completed about 2,600 access actions, thereby obtaining public ac-
cess to 4.5 million acres of land.
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Perpetual easements were used by the Forest Service and BLM
in 53 percent and 70 percent of the cases respectfully, and fee sim-
ple land acquisitions were used in 27 percent and 25 percent of the
cases respectively. Condemnation was used in only about 3 percent
of the Forest Service and in less than 1 percent of the BLM cases,
because the process is time-consuming, expensive, and can be po-
litically sensitive.

As of October 1991, the Forest Service and BLM had about 3,300
access actions pending. If successfully completed, these actions will
result in another 9.3 million acres being opened to public access.
Agency officials estimated that about 540 of the pending actions,
involving 2.3 million acres, would require condemnation.

Mr. Chairman, this concludes my summary statement.

We will be happy to answer any questions.

[Prepared statement of Mr. Anderson follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the concerns raised by you
on the lack of public access to federal land. My testimony will
focus on our April 1992 report! to you on the adequacy of public
access to land managed by the Department of Agriculture’s Forest
Service and the Department of the Interior’s Bureau of Land
Management (BLM). The report provides information on the extent,
reasons for, and effects of inadequate access and the methods used
by the two agencies to resolve access problems.

Inadequate access, as we defined it through discussions with Forest
Service and BLM officials, means that the federal government has
not acquired the permanent, legal right for the public to enter
federal land at the point(s) needed to use the land as intended by
the managing agency. Under this definition, permission from
nonfederal landowners to cross their land is not considered
adequate access because such permission can be revoked at any time.
Because neither of the agencies maintained information centrally on
access problems, we sent gquestionnaires to all of their field
office managers and visited 16 field locations. At the completion
of our review all gquestionnaire data was made available to the
agencies for their use.

In summary, the questionnaires indicated that access to about 50.4
million acres, or about 14 percent, of Forest Service and BLM land
in the contiguous United States was considered inadequate by agency
managers.? According to the managers, private landowners’
unwillingness to grant public access across their land has

1 .
Access (GAO/RCED-92-116BR, Apr. 14, 1992).

?public access to federal land in Alaska is ensured under the
Alaska Native Claims Settlement Act of 1971. The state of Hawaii
does not have any Forest Service or BLM land.

1
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increased over the past decade as the public’s use of federal land
has increased. Private landowners’ concerns about vandalism and
potential liability and their desire for privacy or exclusive
personal use were the major reasons cited for inadeguate access.
Inadequate access to federal land can reduce the public’s
recreational opportunities and can also interfere with the
agencies’ land management activities. However, the extent of these
effects varies by activity and geographic location.

To resolve public access problems, the Forest Service and BLM can
acquire either all rights and interests associated with the land
(called fee simple acquisition) or perpetual easements (limited
rights to enter and use the land for access which are binding on
succeeding owners). Fee simple acquisitions and perpetual
easements can be acquired through purchase, donation, exchange, or
condemnation. 1In fiscal years 1989 through 1991 (the years covered
by our guestionnaire), the Forest Service and BLM acquired
permanent, legal public access to about 4.5 million acres of
federal land. As of October 1991, the two agencies had actions
pending to open another 9.3 million acres of federal land to the
public.

BACKGROUND

Of the nearly 700 million acres of federal land, about 465 million
acres are managed by the Forest Service and BLM. This land
provides valuable resources--including timber, water, minerals,
energy reserves, and livestock forage--and valuable uses--including
wildlife habitats, wilderness experiences, and recreational
opportunities. Intermingled with the federal land is state and
local government land, as well as land owned by corporations,
Native American tribes, and private individuals. This checkerboard
pattern of ownership, particularly in the western states, can make
it difficult for the public to gain access to federal land without
crossing nonfederal land. Unless the federal government obtains

2
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permanent, legal public access, nonfederal landowners can control
or deny access to federal land.

EXTENT OF AND REASONS
FOR INADEQUATE ACCESS

According to the guestionnaire respondents, about 50.4 million
acres, or about 14 percent, of the land managed by the Forest
Service and BLM in the contiguous 48 states lack adequate public
access. The Forest Service’s Southwest, Intermountain, Northern,
and Rocky Mountain Regions had the largest amounts of acreage with
inadequate public access. BLM offices in California, Idaho,
Nevada, Oregon, and Wyoming had the most acres with access
problems. (See apps. I and II.)

Private landowners’ major reasons for not granting the public
access to cross their land were concerns about vandalism and
potential liability and desire for privacy or exclusive personal
use. For example, a Montana landowner we talked with told us that
allowing public access disrupts his cattle-ranching operation
because the public disturbs grazing cattle, and the animals move to
other areas. The rancher is then forced to spend time collecting
the cattle and returning them to the pasture. While on this ranch,
we also observed that some of the rancher’s signs had been shot,
and we actually saw some trespassers cutting down trees on his
property for firewood.

Another rancher in Montana we also talked with said he did not want
hunting parties to cross his land because he feared that they would
introduce noxious weeds. According to the rancher, seeds of weeds
such as leafy spurge and spotted knapweed, which crowd out pasture
grasses, can be carried onto the land in tire treads, horses’
hooves, or hikers’ clothing.
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Given such concerns, private landowners use various means of
restricting the public’s access to federal land. According to
agency officials we talked with, some private landowners physically
block access routes, others erect warning signs and still others
have threatened trespassers with guns or attack dogs.

EFFECTS OF INADEQUATE ACCESS

Inadequate access to federal land reduces the public’s recreational
opportunities. The recreational opportunities most reduced by
inadequate access are hunting, off-road vehicle use (e.g., dune
buggies and dirt bikes), hiking, and camping. However, according
to the questionnaire respondents, the extent of access problems is
not the same nationwide and the extent to which recreational
opportunities are affected differs by type of activity and by
geographic location.

What is a problem in one part of the country is not necessarily a
problem in another. For example, hunting was reported by BLM
managers as being greatly or extremely reduced in California,
Colorado, Idaho, Montana, Oregon, Utah, and Wyoming but not in
Arizona, Nevada, New Mexico, or the eastern states. According to
Forest Service supervisors, hunting was greatly or extremely
reduced everywhere but in the Eastern Region. Camping, according
to BLM managers was reduced in Idaho but not in Oregon, whereas
mountain biking was reduced in Oregon but not in Idaho. According
to Forest Service supervisors, fishing was reduced in the Rocky
Mountain Region but not in the Northern Region, whereas wilderness
use was reduced in the Northern Region but not in the Rocky

Mountain Region.

Inadequate access also interferes with the agencies’ land
management activities. In some cases, this interference is
extreme, in other cases, it is merely a nuisance. According to the
questionnaire respondents, the management activities most

4
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interfered with by inadequate access are construction, trail and
road maintenance, and wildlife habitat. Other management
activities interfered with, but to a lesser extent, include law
enforcement, fire protection, and search and rescue.

Extreme interference in agency work was reported at a site in the
Los Padres National Forest in southern California. At this site,
the Forest Service does not have free access to a mountaintop
containing communications equipment--some owned by the Forest
Service and some by other federal agencies or private corporations
holding Forest Service permits. Part of the road leading to the
mountaintop crosses private land, and the private landowners charge
the Forest Service and the permittees an access fee to cross their
land for equipment maintenance purposes. The private landowners’
refusal to allow free access interferes with both the Forest
Service’s and the permittees’ work at this site. Because the
Forest Service had not been able to obtain legal access to cross
the private land, agency officials were considering building a road
to reach the site from the other side of the mountain.

In other cases, inadequate access is perceived as more of a
nuisance than an interference in agency management activities, and
its effect is slight. According to a BLM official we talked with
in Oregon, BLM personnel occasionally encounter locked gates on
private land they are crossing to reach fires on federal land. 1In
such a situation, according to this official, BLM personnel simply
cut the lock and proceed to the fire. While such an instance of
blocked access is a nuisance, the effect on the agency’s management
ability is slight.

AGENCY METHODS OF
ACQUIRING PUBLIC ACCESS

The Forest Service and BLM can use fee simple acquisitions or
perpetual easements to acquire public access. Either of these can

5
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be accomplished through purchase, donation, exchange, or
condemnation. Condemnation, simply put, is the federal
government’s legal right to take private property for public use,
without the owner’s consent, upon payment of just compensation.?

During fiscal years 1989 through 1991, according to the
questionnaire respondents, the Forest Service and BLM successfully
completed about 2,600 "access actions,"‘ thereby obtaining public
access to 4.5 million acres of federal land. Perpetual easements
were used by the Forest Service and BLM in 53 percent and 70
percent of the cases, respectively, and fee simple land acquisition
was used in 27 percent and 25 percent of the cases, fespectively.
The Forest Service used condemnation actions in only about 3
percent of the cases, and BLM used them in less than 1 percent of
the cases. According to agency officials, they use condemnation
rarely because the process is time-consuming, expensive, and can be

politically sensitive.

Our questionnaire asked the Forest Service and BLM managers to
report their pending access actions as of October 18991. The Forest
Service and BLM reported that they had about 3,300 access actions
pending--some work had been done, but access had not yet been
obtained. If all of these actions were successfully completed,
another 9.3 million acres would be open to public access--about 18
percent of the 50.4 million acres reported by the agencies as
having inadequate access. Of the 3,300 access actions pending,
however, the agencies had identified 540, involving 2.3 million

acres, which they believed would require condemnation action.

3Condemnation is authorized under the Federal Land Policy and
Management Act of 1976.

‘For purposes of our questionnaire, we asked the respondents to
count the number of cases completed over the 3 fiscal years,
counting each separate conveyance of land or easement as an
individual case. These access cases are referred to as access
actions.



Mr. Chairman, this concludes my statement. We will be happy to
answer any questions that you or other members of the Subcommittee
may have.

(140786)
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APPENDIX I APPENDIX I

FOREST SERVICE ACRES, BY REGION,
WITH INAD A PUBLIC A

35  Number of Acres (in millions)

fﬁ’f/fﬁﬂf /

Source: Basic data provided by the Forest Service.
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APPENDIX II APPENDIX II

BLM ACRES, BY STATE, WITH
INADEQUATE PUBLIC ACCESS

BLM Acres, by State, with Inadequate Access

Number of Acres (in millions)
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Eastorn States office reported no inaccessible acres.
Source: Basic data provided by BLM.
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Mr. VENTO. Appreciate your summary.

I was just pointing out to my colleagues on pages 4 and 5, where
you discuss inadequate access and interference with agencies land
management activities not just for the hikers or the hunters, but
for the managers for construction of trail, road maintenance, wild-
life habitat maintenance, including law enforcement, fire protec-
tion, search and rescue—down in the next paragraph, for example.
I don’t know if all of you picked up on my comments on the moun-
tain top problem in Los Padres, where we have a transmission site
where they won’t permit the Forest Service to use the road across
private land to go up and look at the transmission site. I think that
i;he examples here obviously depict the broad nature of the prob-
em.

You know, Mr. Anderson, I don’t know if you were able to pick
this up from the survey work that you did, but is this a growing
problem in the States and for the landowners that you surveyed?

Mr. ANDERSON. Yes. All indications are, Mr. Chairman, this is a
growing problem. Everyone that we talked to indicated that it was
a problem that has gotten worse over the years. In fact, there was
some information that we got out of the agency’s file, some memos
and studies that were done back in 1988, that indicated that the
problem was a little less severe then, and is more severe now.

Mr. VENTO. I guess the real question that arises from that, if it
is a growing problem, I mean, I probably have some anecdotal or
some subjective guesses why, I don’t know, Mr. Anderson, were you
able to identify any reasons why or some possible reasons why?

Mr. ANDERSON. Yes. I have gotten some indications. In fact, I
think the agencies have identified some of these themselves. One,
of course, is the number of recreation users of the land is increas-
ing. And I think that increasingly for legitimate reasons, some of
the landowners are unwilling to let the users of the Federal land
cf‘oshs their land because of concerns about vandalism and that sort
of thing.

Another indication in the files that we saw at the agencies was
that many of the large ranches are being subdivided into much
smaller ranches, which makes the problem more complicated. You
have got more parties to deal with. There is an indication that
there are many more nonresident landowners, which complicates
the situation because you have got people that aren’t familiar with
one another that typically might go and talk things out.

I think other possible problems are strained county and State
budgets where there are problems with maintaining roads that
lead to Federal land. If the country or State abandons the road, the
land reverts to the landowners.

And I think a real big problem, which nearly all the Members
up there this morning have mentioned, is the checkerboard pattern
of the ownership of the land out there.

Mr. VENTO. Yes, and I might comment on that just briefly, be-
cause I think that, if it were easy to resolve that, it would be re-
solved. I think we tried to look for solutions in a number of in-
stances. There have been some pretty significant efforts by some
very talented policymakers that have not worked. So I don’t think
we quit trying, but I think we have to get pragmatic and this is
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the way it is right now, and hopefully, if we could change it, that
would be fine.

We hear other comments from the demographers that some of
the western States, are some of the areas where this problem
would be most acute. Not that it doesn’t occur in my own State, I
guess, because it does, but that I guess we are right in between,
we are considered an eastern State. I was born on the wrong side
of the Mississippi River, you know; however, the point is that these
areas are becoming urbanized and not as many people actually are
living in some of the areas adjacent to and around public lands. Yet
the problem is increasing because what we characterize “rec-
reational use,” hunting and other types of uses, exist, there. It is
becoming urbanized, yet there is more conflict.

I know members may not have had the time to read this testi-
mony over completely, but didn’t you make an estimate of how long
would it be before the land management agencies resolved all of
the inadequate or no access problem for the public lands, if they
proceed at the rate they are going?

Mr. ANDERSON. I think it is very difficult to estimate that. I
think the 3,300 actions that they had in process were going to ac-
count for about 18 percent of the acreage that was in question at
the time that we gathered our questionnaire data. These things can
take several years to resolve, so I think it could be years.

Mr. VENTO. Well, there is one estimate I saw here, it was 40
years; 40 years to resolve the existing conflicts. And the question
is, of course, we don’t know, but are we producing more access or
inadequate access problems faster than we are resolving them?
Were you able to ascertain that, Mr. Anderson?

Mr. ANDERSON. No, we couldn’t, but I think that is an excellent
point. I think that might point in a direction of where we need to
go from here. One of the things I think that should be considered,
quite frankly, is to get some updated information. The information
in our report, you know, is as of October of 1991.

I would be very curious to know whether or not the situation has
gotten worse. And I think the agencies are in a position to get this
information from their field offices. And then depending upon what
they find, I think ultimately what you are going to have to do is
do some sort of prioritization. I don’t think there is any way you
can tackle the entire problem all at once. And the priorities might
differ depending upon the regions of the country, in terms of what
you would place higher priority on. I think this needs to be done.

Mr. VENTO. The point is in terms of this 50.4 million acres—and
I agree with trying to update this information. Based on what the
Forest Service and the BLM might comment today in terms of how
to format those questions would also be important, so I think that
is something we will request. But I was trying to look at the num-
ber of access points that we didn’t have.

The Forest Service estimates it needs to acquire approximately
28,000 easements to provide adequate access to all national forest
lands. The BLM estimates that it needs to acquire only 13,000
easements; so that is 41,000 easements.

Currently, the two agencies have approximately 3,300 easement
actions Fending. The Forest Service’s annual budget for acquiring
these, of course, is $4.5-6.3, million because some of these access
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are related to timber roads and receipts, and the BLM budget is
only $1.4 million. That, again, is a limitation in terms of what they
can do. And 41,000 easements outstanding they think is inad-
equate—and that information, I think, comes from the Forest Serv-
ice, or the GAO study. After reading it all, I don’t know which area
I drew from. But, Mr. Anderson, that agrees with your October
1991 information; is that right?

Mr. ANDERSON. Yes.

Mr. VENTO. That is where I got it from. Okay.

In other words, it is possible, I suppose, that going down the road
we cog)ld find more than 50.4 acres right now that have inadequate
access’

Mr. ANDERSON. I think it is possible.

Mr. VENTO. I also want to put in the record this article, I had
copies of it, I don’t know if the Members wanted to see it or remem-
ber seeing it, out of the October 8 Wall Street Journal here, “Trou-
ble in Cowboy Heaven.” And it isn’t about the size of the boots or
anything. So I put that in the record.

[The information follows:]
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Wild West

Gunfire and Lawsuits
Greet City Slickers
Who Block Old Trails

New Owners Seek Privacy,
But Neighbors Say They
Tread on Historic Rights
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Wild West: Gunfire, Lawsuits Greet City Slickers
Who Seek Privacy by Blocking Wilderness Trails

: Continued From First Page
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Mr. VENTO. Plus, I also have a few other things. I want put in
the record. First, a pamphlet called, “Locked Out,” that was done
by the Times Mirror, we will put a copy of that in the record.

Second, the GAO report, which I am sure most Members have
had copies of.

And finally, section 1323 of Public Law 96-487.

[The documents and information follow:]
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United States General Accounting Office

GAO

Briefing Report to the Chairman,
Subcommittee on National Parks and
Public Lands, Committee on Interior and
Insular Affairs, House of Representatives

April 1992

FEDERAL LANDS

Reasons for and
Effects of Inadequate
Public Access

GAO/RCED-92-116BR
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GAO

77-279 0 - 94 - 2

United States
General Accounting Office
Washington, D.C. 20548

Resources, Community, and
= - Devel ? Diviat

B-247341

April 14, 1992

The Honorable Bruce F. Vento

Chairman, Subcommittee on National
Parks and Public Lands

Committee on Interior and Insular Affairs

House of Representatives

Dear Mr. Chairman:

This report responds to your request that we review the adequacy of
public access to land managed by the Department of Agriculture’s Forest
Service and the Department of the Interior’s Bureau of Land Management
(BLM). Specifically, you asked us to provide information on the extent and
effects of, as well as the reasons for, inadequate public access and on the
methods used by the Forest Service and BLM to resolve access problems.
On January 7, 1992, we briefed your staff on the results of our work. As
requested, this briefing report presents our findings and observations.

Inadequate access, as we have defined it through discussions with Forest
Service and BLM officials, means that the federal government has not
acquired the permanent, legal right for the public to enter federal land at
the point(s) needed to use the federal land as intended by the managing
agency. Because neither agency maintains information at a central
location on access problems, our findings and observations are based
primarily on responses to questionnaires we sent t6 Forest Service and
BLM field offices. (Sec. 1 contains the details of our audit scope and
methodology.)

In summary, the questionnaires indicated that access to about 50.4 million
acres, or about 14 percent, of Forest Service and 8.M land in the
eonﬁguousvnitedsumhcondderedkmdmmebyagemymmgm‘
A g to questi i
unwlﬂlngnesmgultpubucaoceuacmmmeirlandhashmsedwer
ﬂ\eputdecadeuthepubﬂcsuseoﬂedemllandhnlnaeued.hcwrs
contributing to inadequate access were L

about vandalism and potential liability, and landowners’ desire for privacy
or exclusive personal use.

'Public scoess to federal land in Alasks is assured under the Alaska Native Claims Settlement Act of
1871. The state of Hawail does not have any Forest Sesvice or BLM lands.
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Background

To resolve public access problems, the Forest Service and LM can acquire
either all rights and interests associated with the land (called fee simple

purchase,
condemnation. In fiscal years 1089-1901, the Forest Service and pim
acquired permanent, legal public access to about 4.6 million acres of
federal land. As of October 1991, the two agencies had about 3,300 actions
pending to open another 9.3 million acres of Forest Service and LM land to
the public. -

Of the nearly 700 million total acres of federal land, about 465 million are
managed by the Forest Service and BiM. This land provides valuable
timber, water, minerals, energy reserves, and

an output of renewable resources such that all the diverse resources are
used in a combination that best meets the needs of the American people.

Extent Of, Effects Of,
and Reasons for
Inadequate Access

According to the questionnaire respondents, about 50.4 million acres, or
about 14 percent, of the land managed by the Forest Service and Bt in the
contiguous 48 states lack adequate public access. Asused in this report,
inadequate access does not necessarily mean that the public is physically
prevented from entering federal land, but only that the federal government
has not acquired the permanent, legal right for the public to enter federal
land at the point(s) needed to use the land as intended by the managing
agency. Under this definition, permission from nonfederal landowners to
cross their land is not considered adequate access because such
permission can be revoked at any time.

According to the questionnaire results, private landowners have many
reasons for not granting the public access to croes their land. In addition
to concemns about vandalism and potential liability, and desire for privacy
or exclusive personal use, disagreements over the value of the land and
concemns about lost profits were identified as additional reasons for not
granting access. (See sec. 2 for further details on the extent of and reasons
for inadequate access.)
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‘While inadequate access can reduce the public’s mcreaﬁona.l
opportunities, it can also create t p lating to the
land’s multiple uses. The questionnaire respond believed !.hat hunti
off-road vehicle use, hiking, and camping are the tional
opportunities most affected. Management activities most affected include
construction, trail and road maintenance, wildlife habitat management,
and law enforcement. The severity of the public access problem,
according to the questionnaire respondents, is not the same nationwide;
rather, it varies by activity and geographic location. (Sec. 3 provides
additional details on the effects of inadequate access.)

How the Agencies
Resolve Access
Problems

The Forest Service and BLM have several wws of acquiring public access.
The primary way, g to the questic respondents, is by
acquiring perpetual easement.s In some cases, nonfederal landowners are
willing to donate perpetual easements to the government; in other cases,
the government purchases the easements. Also, the Forest Service and BiM
can acquire public access by outright fee simple purchases of nonfederal
land, by getting nonfederal landowners to donate their land to the agency,
or by exchanging federal land for nonfederal land. For both the Forest
Service and BLM, the method of last resort is condemnation.
Condemnation, however, is infrequently used because of the time,
expense, and sensitivity involved.

The Forest Service and BLM issued gmdance to t.heir field offices in 1991
and 1987, respectively, to imp: access p g efforts. This guidance
required that each forest and resource area plan mclude a transportation
plan that would identify the access rights needed to support the resource
objectives of the respective forest or area plan. Each forest is
required by law to prepare a plan and update it every 15 years. BLM policy
states that resource area plans should be updated every 20 years. As the
plans are updated, access needs are to be highlighted in the transportation
plans and used to monitor access problems. (Sec. 4 addresses methods for
acquiring public access.)

We conducted our work between April 1991 and January 1992 in
accordance with generally accepwd government auditing standards. We

d the facts ined in this briefing report with Forest Service
and BLM headquarters officials. These officials agreed with the facts as
pr d. As you req ], we did not obtain written agency comments
on a draft of this report.
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As agreed with your office, unless you publicly announce its contents
earlier, we plan no further distribution of this briefing report until 2 days
from the date of this letter. At that time, we will send copies to the

Secretaries of the Interior and Agriculture and make copies available to
others upon request.

Please contact me at (202) 276-7756 if you or your staff have any questions.
Major contributors to this briefing report are listed in appendix I
Sincerely yours,

Gt

James Duffus III
Di , Natural R
Management Issues
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Section 1

Introduction

The total land area of the United States is 2.3 billion acres. Approximately
one-third of this total, or about 700 million acres, is owned by the federal

government, The Department of Agriculture’s Forest Service and the
Depanmem of the Interior’s Bureau of Land Management (BLM) manage
about 465 million acres. This land contains many resources, including
minerals, timber, rangeland, fish and wildlife habitats, recreation areas,
and cultural and historic sites,

Intermingled with the federal land, however, is state and local government
landaswellaslandownedbyeorpomdons,NanveAmeﬂunmbeaand

rivate individuals. This checkerboard pattern of ¢ hip, particularly
lnthewmnswes,cannmkeudl!ﬁclﬂttormepubllcwgettotedeml

land without traversing nonfederal land. Unless the federal government

obtains permanent, legal public access, nonfederal land can

or deny the public’s ability to reach federal land.

Figures 1.1 and 1.2 show private land blocking access to federal land.

Figure 1.1: Private Land Biocking
Public Access to Rosebud Lake,
Custer National Forest, Montana
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Figure 1.2: Private Land Blocking

Public Access to Custer Nstional
Forest, Montana
5 Both the Forest Service and BLM federal land and ina
Forest Service and combination of ways to best serve the needs of the public. That is, the
BLM Management agencies must balance the competing and imes conflicting demands
Responsibﬂities of resource development and protection.
The Forest and Rangeland Renewable Resources Planning Act of 1974, as
amended, requires the Forest Service to prepare a land and
management plan for each of its forest units. Similarly, the Federal Land
Policy and M. Act of 1976 requires BLM to prepare land-use plans
foﬂtapublichndmlnbothag«du,thesephmaetfoﬂh
gies in various categories such as
recmaﬁon,wildlife.mzing,mdﬁmber
. Only over the past few decades has the issue of public access to federal
Evolution of the land arisen. Up until the 1940s, the land management agencies
Access Issue concentrated on building the roads needed to access federal land for

commercial purposes, such as timber harvests and mineral development,
as well as administrative purposes, such as fire fighting and trail
maintenance. Use of these roads for public recreational purposes was
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secondary. After the end of World War II, h , the public d d for
recreational opportunities on federal land increased, and people began to
seek more remote areas in which to hunt and fish. Because public access
routes to such areas had not been built, the public had to cross nonfederal
land to reach many federally owned areas. But many nonfederal )
landowners did not want the public crossing their land. Accordingly, some

federal land blocked passage, while others began charging fees
for the privilege of crossing their land.

Definition of
Inadequate Access

Inadequate access does not necessarily mean that the public is physically
prevented from entering federal land. Inadequate access, as we have
defined it through discussions with Forest Service and 8LM officials, means
that the federal government does not have the permanent, legal right for
the public to enter federal land at the point(s) needed to use the land as
intended by the managing agency. For example, assume that the public
can legally enter a parcel of federal land at point A, but that the managing
agency has determined, for land-use purposes, that point B is a more
appropriate point of entry. (Such a determination could be based on
various factors; point A could be a wildlife habitat or an environmentally
sensitive area, for example.) If the managing agency did not have the
permanent, legal right for the public to enter that federal parcel at point B,
then access to that parcel would be considered inadequate. Figure 1.3
illustrates such a case.

Page 10 GAO/RCED-92-116BR Inadequate Public Access to Federal Lands
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In other cases, access to federal land is blocked at all points. For example,
if a parcel of federal land were totally surrounded by nonfederal land, and
the government did not have the legal right for the public to croas any
portion of the nonfederal land, then access to the federal land would be
inadequate, as illustrated in figure 1.4.
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Figure 1.4: Inadequate Access Posed by Surrounding Nonfederal Land

3 Federal Land
) Nontederal Land
12 Needed Accass Road

PR The land management agencies have several ways to obtain public access.
Access Acquisition For example, the Forest Service and 5L can acquire either all rights and
Methods and Funding  interests associated with the land (called fee simple acquisition) or
P 1 access (limited rights to enter and use the land for
accms that are binding on succeeding owners). Fee simple acquisiﬁom
and pe:petual easements can be acquired th
or cond: ion. Additionally, land acquired for purposes such
as wildlife conservation (e.g., through the Land and Water Conservation
Fund) sometimes provides access as a secondary benefit.

In fiscal year 1991, direct funding for iti dto
$6.3 million for the Forest Service and $1.4 million for BLM, a total of $7.7
million. Data were not available to determine how much of the money
spent under other programs for fee simple land acquisitions resulted in
access as a secondary benefit.

: $ The Chairman, Subcommittee on National Parks and Public Lands, House
Objectives, Scope, Committee on Interior and Insular Affairs, asked us to determine (1) the
and Methodology extent of and reasons for inadequate access to public Jand managed by the
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Forest Service and BLM, (2) the effects of inadequate access, and (3) how
the agencies resolve access problems.

Because the Forest Service and BLM are decentralized, most data on and
knowledge of access problems exist at the individual f and
areas. A dingly, we developed a questi ire to obtain
mfamadonona.cculmuesﬁmnfomuﬂmoumeamomdm The

d information on (1) the federal acreage that has
inadequatepublicnccess, (2) the reasons for inadequate access and the
extent to which these reasons have changed over the past decade, (3) the
types of public recreational and agency management activities that are
restricted by inadequate access and the y of those restricti and
(4) how the agencies deal with access problems.

We pretested the questionnaire at 9 national forest supervisor offices in 4
regions and at 10 BLM resource area offices in b states. After modifying the
questionnaire based on pre-test results, we distributed it to forest
supervisors of all 122 national forest administrative units, to managers of
all 140 BLM resource area offices, and to the 8 BLM district offices that have
no resource area offices under their jurisdiction.

We received responses from 119 (98 percent) of the 122 forest supervisors
and 143 (87 percent) of the 148 BLM managers. All statistical data reported
are based on the total number of forest supervisors and BLM land managers
surveyed. However, responses from the five BLM district offices and four
Forest Service administrative units in Alaska are excluded from this report
because public access to federal land in that state is assured under the
Alaska Native Claims Settlement Act of 1971 (Public Law 82-203). The two
agencies manage about 115 million acres in Alaska.

On a number of questions, we asked agency officials to rate, on a scale, the
extent to which selected factors contributed to an effect. For example, we
asked them to indicate the extent to which certain factors contributed to
private land " unwillir to grant per legal public access
across their land, using the scale: (1) little or no extent, (2) some extent,
(3) moderate extent, (4) great extent, and (5) extreme extent. We also
ukedagencyomdalswqummeamountofmducdonincemm

rtunities and the of interference in agency
acﬂvlﬁes d by inad access.
In addition to obtaining data from the questi i , we

interviewed Forest Service and BLM officials at the agencles headquaners
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Based on di: fons with h

and field officials, we selected

and visited 16 field locations in the forests and resource areas to obtain

o N

infor on access p

At each field office visited, we

interviewed agency officials h\owledseable about access issues, and we
reviewed pertinent documents and records, Table 1.1 shows the field
offices we visited. Copies of the questionnaires, with response frequencies,

Table 1.1: Forest Service and BLM
Field Offices Visited

are available upon request.
e ey Y —————————
Office visited Location
Forest Service
Northern Region Headquarters Missoula, Mont,
Flathead National Forest Kalispell, Mont.
Custer National Forest Billings, Mont.
Pacific Southwest Region
; San Fr. Calif.
Angeles National Forest Arcadia, Calif.
Los Padres National Forest Goleta, Calif.
Eldorado National Forest Placervilie, Calif.
BLM

California State Office

Sacramento, Calif,

California Desert District Riverside, Calif.
Redding Resource Area Redding, Calif.

Montana State Office Billings, Mont.
Billings Resource Area Billings, Mont.
Big Dry Resource Area Miles City, Mont.

Oregon State Office Partland, Oreg.
Three Rivers Resource Area Burns, Oreg.
Vale District Vale, Oreg.

To obtain varying perspectives on the public access issue, we also met
with private landowners, representatives of a hunting and fishing

iation,

of an outfitters and guides association, and

representaﬂva of national organizations interested in access. We also
reviewed related reports issued by the Congressional Research Service,
the Forest Service, BLM, and two national confe:ences on public access

issues. To und d the

to the agencies to

access issues, we interviewed agency officials and revlewed pertinent laws

and agency policies and regulations.
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Introduction

We d d our work b April 1991 and January 1992 in
accordance with generally accepted government auditing standards. We

di d the factual information in this report with Forest Service and
BLM headquarters officials responsible for resolving access problems. The
officials agreed with the facts contained in this report. However, as
requested, we did not obtain written agency comments on a draft of the
report.
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Extent of and Reasons for Inadequate

Based on our review, public access to millions of acres of federal land is
inadequate. Over the past decad: land ’ unwillingness to
grant public access across their Iand hasi d. Factors ibuting
to this unwillingness include concerns about vandalism and potential
liability, and desire for privacy.

Extent of Inadequate
Access

A ding to questi i d access to 50.4 million federal
acms,pﬂmaﬂlymmewestemstawe is inadequate. Of these acres, 17.3
million are managed by the Forest Service, and 33.1 million by BLM. Figure
2.1 shows, by region, the Forest Service acres with inadequate access;
figure 2.2 shows, by state, the BLM acres with inadequate access. In the
case of BLM, “eastern states” include all states other than the 10 listed in
figure 2.2. Alaska is excluded because public access to federal land in that
state is assured under the Alaska Native Claims Settlement Act of 1971 and
Hawaii is excluded because it does not have any Forest Service or BLM
land.
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Access
Figure 2.1: Forest Service Acres, by
Region, With inadequate Public 360 Number of Acree (in millions)
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Section 2
Extent of and Reasons for Inadequate
Accoss

e E}E}R}RERERERE T e P Cip |
Figure 2.2: BLM Acres, by State, With Inadequate Public Access

Number of Acres (in milions)

0.0

117777774777

[T acron win acequste Access
I cres wn inecequate Acosss

Eastern State Offices reported no inaccesible acres.
Source: Basic data provided by BLM.

Reasons for Private landowners' unwillingness to grant public access is based on
several factors, These factors, according to questionnatre respondents, are

Inadequate Access concems about vandalism and potential lhbﬂlt,y, and desire for privacy.
These ig to the resp d over the
past d , as has private land 'unwmx,, to let the public
cross their land.

Table 2.1 shows the percent of Forest Service supervisors and BiM
managers who indicated that certain fact ributed, to a great or
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Extent of and Reasons for Inadequate
Access

extreme extent, to private landowners’ unwillingness to let the public

cross their land.
Table 2.1: Respondents indicating O e R e e g R N e S e R
Factors Contributing, to a Great or Percent of supervisors/land
Extreme Extent, to Private 9
Landowners’ Unwillingness to Grant Factor Forest Service BLM
Public Access Concern with vandalism 525 629
Desire for exclusive personal use of their own
property 55.1 413
Desire for privacy 51.7 371
Concern with liability 246 35.0
Noneconomic desire for exclusive personal use of
ag i i interming|
with private lands 322 259
Disagreement with the agency over the value of the
conveyance 11.0 11.2

Potential loss of profits from renting private fishing
andjor hunting rights on lands adjacent to or

intermingled with agency- managed lands 8.5 126
Potential loss of profits from charging access fees

to the public 6.8 133
Potential loss of profits from outfitter/guide

operations 59 14.0

Potentia! loss of profits from operation of dude
ranches on lands adjacent to or intermingled with
agency-managed lands 1.7 8.4

Other reasons -~ 34 35

As an example of private landowners' concerns, a Montana landowner we
interviewed told us that allowing public access disrupts his cattle-ranching
operation, because the public disturbs grazing cattle and the animals move
to other areas. The rancher is then forced to spend time collecting the
cattle and returning them to the pasture. On this ranch we also observed
signs that had been shot, and trespassers cutting down trees for firewood.

Another rancher we interviewed said he did not want hunting parties to
cross his land because he feared they would introduce noxious weeds.
Seeds of weeds such as leafy spurge and spotted knapweed, which crowd
out pasture grasses, could be carried onto the land in tire treads, horses’
hooves, or hikers’ clothing. As h ple, some private landowners
in southern California do not want the public to cross their property
because they fear the introduction of the root rot fungus to their avocado
trees. .
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t of and Reasons for Inadoquate
Access

dogs. Figures 2.3 and 2.4 show public access restrictions imposed by
private landowners,

Figure 2.3: Warning Sign Erected by
Private Landowner to Restrict Public
Access In the Eldorado National
Forest, California

Page 20 GAO/RCED-93-116BR Insdequate Public Access to Pederal Lands



Figure 2.4: Gate on Privately Owned
Land Blocking Public Access to a Trail
in the Angeles National Forest,
California
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Effects of Inadequate Access

Inadequate access to federal land reduces the public’s opportunities to use
the land. However, according to the questionnaire respondents, the extent
of access problems is not the same nationwide. Rather, the extent to
which recreational activities are affected differs by type of activity and by
geographic location. In other words, what is a problem in one part of the
country is not necessarily a problem in another.

Inadequate access also interferes with the agencies’ land
activities. In some cases, this interference is extreme; in other cases, it is
merely a nuisance.

Reduced Public
Recreational
Opportunities

According to the questionnaire respondents, the recreational opportunities
most reduced by inadequate access are hunting and off-road vehicle use
(e.g., dune buggies and dirt bikes). Table 3.1 shows the types of
recreational activities that Forest Service and Bt questionnaire
respondents said were either greatly or extremely reduced by inadequate
access. In addition, appendix I shows the full range of responses given by
both Forest Service and .M managers for this question.

Table 3.1: Respondents indicating
Great or Extrems Reduction in Public
Recreational Opportunities Due to
Inadequate Access

Peroent of supervisorafiand

Recreational activity Forest Service BLM
Hunting 12.7 147
Off-road-vehicle use 10.2 84
Hiking 76 7.0
Camping 42 8.4
Viewing scenery and wildlife 59 63
Driving for pieasure 5.1 49
Horseback riding 4.2 4.2
Fighing 34 49
Wilderness area uses 34 49
Mountain biking 4.2 35
Rafting, canoeing, and other water sports 1.7 4.2
Ci try skiing and ile use 1.7 21
Recreational mining 1.7 21
Developed Recreation Site use 0.8 1.4
Commercial uses (e.g. outfitting/guiding, pvovldlng

accessto gki areas, etc.) 0.8 0.7
Page 22 GAO/RCED-92-116BR Inadequate Public Access to Federal Lands
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Such restrictions are a concemn to recreationists. According to
representatives of various sporting groups we interviewed, private
landowners who block access are in effect “privatizing” federal land for
their own personal use or gain. The sportsmen fear that they will lose not
only their hunting and fishing opportunities, but also other recreational
opportunities available to the public. This concern is illustrated by an
excerpt from an outfitter/guide brochure to federal land. “Our hunti
territory comprises 25,000+ acres of private property and private access

National Forest land. Our clientele enjoys exclusive run of this ully
preserved remnant of North America’s wild and rep ive
wildlife.”

Although inadequate access reduces the public’s recreational
opportunities, the problem is not equally extreme nationwide, but varies
by activity and geographic area. For example, hunting was reported by BLM
managers as being greatly or extremely reduced in California, Colorado,
Idaho, Montana, Oregon, Utah, and Wyoming, but not in Arizona, Nevada,
New Mexico, or the eastern states. Hunting was reported by Forest Service
supervisors as being greatly or extremely reduced everywhere but in the
Eastern Region.

The extent of reduction of other recreational opportunities also varied
from place to place. For example, ding to BLM respond camping
was reduced in Idaho but not in Oregon, whereas mountain biking was
reduced in Oregon but not in Idaho. According to Forest Service
respondents, fishing was reduced in the Rocky Mountain Region, but not
in the Northern Region, whereas wilderness use was reduced in the
Northern Region, but not in the Rocky Mountain Region.

Interference in
Agency Management
Activities

A ding to questi ire respondents, the activities most
interfered with by inadequate access are construction, trail and road
maintenance, and wildlife habitat. Table 3.2 shows the type of
management activities that inadequate access interfered with to either a
great or extreme degree. Additionally, appendix Il shows the full range of
responses given by Forest Service and BLM managers for this question.
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Table 3.2: Respondents indicating
Great or Extreme Intesference to
Management Activities Due to
Inadequate Access

Percent of supervisors/fland
K Activity Forest Service BLM
C and/or imp! 68 49
of existing trails, roads, etc. 25 9.1
Habitat or biclogical/ vegetative diversity 6 5E
Law enforcement 34 35
Inventory work (e.g., tree counting, archaeology,
etc.) 1.7 28
Fire 4.2 0.0
Contract or permit 3.4 0.7
Ability of contractors and permitiees to reach areas
for authorized activities (e.g., grazing permittees,
outfitter/g service elc.) 34 0.0
Search and rescue 08 1.4
Work at or sites 1.7 0.0
Toxic waste cleanup 08 0.7
Other 0.8 0.7

Extreme interference in agency and permittees’ work, for example, was
reported at a site in southern California. At this site, the Forest Service
does not have access to a mountaintop containing communications
eqlnpmetw—somownedbyﬂwl"orests«vice and some by other federal
orp. holding Forest Service permits. Part of
ﬂ\eroudleadingmﬂwnwummwpmpﬂvmlmd,mmepﬂvm
landowners charge the Forest Service and the permittees an access fee to
cross their land for equipment maintenance purposes. The private
landowners' refusal to allow access interferes to an extreme extent,
according to the questionnaire respondent, with both the Forest Service’s
and the permittees’ work at this site. Because the Forest Service has not
been able to obtain the access easements needed to croas the private land,
it is considering building a road to reach the site from the other side of the
mountain, according to a Forest Service official we interviewed. No cost
estimates for construction of this road were available.

In other casges, inad access is p ived as more of a nuisance than
an interference in agency management activities, and its effect is slight.
According to a BLM official we interviewed in Oregon, BLM personnel
occasionally encounter locked gates on private land they are crossing to
reach a fire on federal land. In such a situation, according to this official,
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BLM personnel simply cut the lock and proceed to the fire. While such an
instance of blocked access was a nuisance, its effect on the agency’s
management ability was slight.
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Agency Methods of Acquiring Public Access

The Forest Service and s.M have various tools for acquiring public access.
They can acquire all rights and interests associated with the land (called
fee simple acquisition) or perpetual easements (limited rights to enter and
use the land for access which are binding on succeeding owners). Fee
simple acquisitions and perpetual easements can be acquired through
purchase, donation, exchange, or condemnation. Condemnation, simply
put, is the federal government's right to take private property for public
use, without the owner’s consent, upon payment of just compensation.
Although both the Forest Service and BLM are authorized by law to
condemn nonfederal land to obtain access for public recreational
purposes,’ they rarely do s0. According to agency officials, the
condemnation process is time consuming, expensive, and can be
politically sensitive.

During the past 3 fiscal years, according to questionnaire respondents, the
Forest Service and BuM have successfully completed about 2,600 access
actions,? thereby obtaining public access to 4.5 million acres of land. The
methods most frequently used were perpetual easement acquisition and
fee simple land acquisition.

Figure 4.1 shows the methods the Forest Service used in obtaining public
access to about 2.6 million acres of federal land.

' is der the Federal Land Policy and Management Act of 1976

*For purposes of our of
over the past 3 fiscal years, counting each separste conveyance of land or easement as an individual
case. These access cases are referred to a8 “sccess actions” in the text.
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Section 4
Agency Methods of Acquiring Public Access

Figure 4.1: Methods Used by the
Forest Service, Over the Past 3 Fiscal

Years, to Obtain Pubiic Access Land A
16.7% Other
27.1%
53.1% Easement Acquisitions
3.1%
Condemnations

“Other” category includes cooperative agreements with other agencies or private entities, as well as
other methods not listed in the questionnaire.

Source: Basic data provided by the Forest Service.

Figure 4.2 shows the methods BLM used in obtaining public access to about
1.9 million acres of federal land.
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Section ¢
Agency Methods of Acquiring Public Accoss

Figure 4.2: Methods Used by BLM,
Over the Past 3 Fiscal Years, to Obtain
Public Access

0.5%
Condemnations
Land Acquisitions

dr
Other

Easement Acquisitions

*Other” category inciides cooperative agreements with other agencies or private entities, as well as
other methods not listed in the questionnaire.

Source: Basic data provided by BLM.

As of October 1991, the Forest Service and BtM had about 3,300 access

actions pending—some work had been done, but access had not yet been
obtained. If all these actions are successfully completed, another 8.3
million acres will be open to public access—about 18 percent of the 50.4
million acres reported by the agencies as having inadequate access. Of the
3,300 access actions pending, however, the agencies have identified 540,
involving 2.3 million acres, which they believe will require condemnation
action.
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Appendix1
Percent of Forest Service Supervisors and

BLM Managers Indicating Reduction in
Recreational and Other Opportunities Due
to Inadequate Access

Overall, how reduced, il at ail, is the public’s opportunity to engage in each of the following activities in your
forest because of inadequate permanent legal public access to the areas you identified in Q. 147

Dispersed Recreation
1. Hunting 18.6 0
2. Fishing 47.5{33.9|11.9] 2.5 0.8 0
3. Driving for pleasure 60.2[20.3(10.2] 3.4| 1.7} 1.7
4. Viewing scenery and wildlife 60.2]22.0| 9.3 4.2| 1.7 0
5. Hiking 39.8)32.2(17.0| 5.1| 2.5] 0.8
6. Camping $3.4|26.3[11.9] 2.5| 1.7} o.8
7. Horseback riding 50.9|28.013.6| 1.7]| 2.5} 0.8
8. Cross-country skiing and snowmaobile use 54.2(21.2| 6.8] 0.8| 0.8]12.7
9. Mountain biking 54.2|21.2{11.9] 1.7] 2.5] 4.2
10. Off-road vehicle use 44.9(28.0|11.9| 6.8 3.4] 2.5
11. Recreational mining 57.6{11.0| 7.6| 1.7 ofia.6
12. Rafting, canoeing, and other water sports 66.1|17.0 0
Other Uses - .
13. Wildcress Area uses §5.1{24.6
14. Developed Recreation Site uses 87.3] 4.2
15. Research 83.1| 6.8
16. C ial uses (c.g., /s g, p g

access to ski areas, etc.) 72.0(14.4| 5.1 of 0.8 5.1
17. Consumption/use of resources such as timber,

grasslands, etc. 37.336.4[20.3| 1.7 1.7 [
18. Other (specify):

[ o| 0.8 0.8 0 0
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Appendix I
Perceat of Forest Service Supervieors and

BLM n
Recreational and Other Opportunitios Due
to Inadoguate Access

Overall, how reduced, if at all, is the public’s opportunity to engage in each of the foilowing activities in your
resource area because of inadequate permanent legal public access to the BLM-managed iands you identified in

Q.14?
Dbl
2 P /9 $
G e e e i
o /@ /@ /@ (‘Q ®_
Dispersed Recreation B 1 R 3
1. Huniing 23.1{29.4}29.4|11.2] 3.5 0
2. Fishing 40.6|24.5/15.4 4.2| 0.7§11.2
3. Driving for pleasure 46.2025.9(18.9| 4.2} 0.7} 0.7
4. Viewing scenery and wildlife 43.4(28.7/18.2| 4.9| 1.4 0
S. Hiking 47.6{25.2(16.8| 5.6} 1.4 0
6. Camping 39.2(30.8|18.2| 7.0 1.4 0
7. Horscback riding 48.3131.5/11.9] 4.2 o 0
8. Cross-country skiing and snowmobile usc 46.9121.7{ 6.3} 2.1 0419.6
9. Mountain biking 49.7}25.913.3] 2.8| 0.7] 4.2
10. Off-road vchicle use 37.1(30.2{19.6{ 7.7| 0.7] 0.7
11. Recreational mining 33.9|21.0} 6.3] 2.1 ofi1.9
12. Rafting, canocing, and other water sports 48.3(18.9| 7.7| 4.2 0]15.4
Other Uses i )
13. Wildemess Arca uscs 2 7f23.1
14. Developed Recreation Site uses (4 of 9.8
15. Rescarch 69.9114.7| 4.9| 0.7| 0.7} 2.8
16. C ial uses (¢.g., T g
access to ski areas, ctc.) 51.8(24.5| 9.1| 0.7 of 8.4
17. Consumption/use of resources such as timber,
grassiands, ctc. 46.9(27.3|16.1| 4.2 ofF 1.4
18. Other (specify): :
of 2.1 0o} 2.8 o 0
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Appendix II
Percent of Forest Service Supervisors and

BLM Managers Indicating Management
Activities Having Interference Due to
Inadequate Access

How ruch, if at all, does the lack of adequate permanent legal public access to areas in your forest interfere with
each of the following activities?

(S /&5 (88 56 /&
(U] @ 8 @ ®
1. Fire protection 70.3(19.5| 2.5| 4.2 0
2. Coniract or permit administration 64.4[22.0| 7.6| 2.5/ 0.8
3. Habitat or biologi getative diversity 53.4(27.1(11.9| 1.7| 2.5
4. Maintenance of existing trails, roads, etc. 37.3{41.5|16.1| 1.7] 0.8
5 G i ion, and/ot imp 45.8(31.4]13.6( 5.2 1.7
6. Inventory work (e.g., Iree counting, archaeology, etc.) 60.2]31.4§ 4.2] 0.8) 0.8
7. Law enforcement 61.9{25.41 5.9| 1.7 1.7
8. Search and rescue 79.7{15.3} 1.7} 0.8 0
9. Toxic waste cleanup 90.71 4.2 ° o} 0.8
10. Work at administrative or communication sites 83.91 9.3] 1.7| 0.8} 0.8
11. Ability of coniractors and permittees to reach areas for
authorized activitics (¢.g., grazing permittees, outfitter/guides,
service coniractors, eic.) 55.9131.4| 5.1 1.7| 1.7
12. Other (specify):
0| 0.8 0.8 0.8 o
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How much, if at all, does the lack of adequate permanent legal public access to BLM-managed public lands in your

resource res interfere with cach of the following activities? f
LU

1. Fire protection 67.1]23.8] 5.6 [ []
2. Contract or permit administration $3.9{32.2] 9.8} 0.7 0
3. Habitat or biological/vegetative diversity manag 37.2}39.9]14.0f 3.5] o
4. Maintenance of existing trails, roads, eic. 48.3{26.6111.9( 7.7 1.¢
5 G i ion, and/or imp: 48.3{32.2{10.5| 3.5{ 1.4
6. Inventory work (e.g., iree counting, archacology, cic.) 49.7|30.1[14.0| 2.8 0
7. Law enforcement 60.8|23.1| 9.1| 3.5 0
8. Search and rescue B1.1| 8.4| S.6| 1.4 0
9. Toxic waste cleanup 81.8| 9.8| 2.8] 0.7 o
10. Work at administrative or communicaticn sitcs 74.8}15.4] 5.6 0 0
11. Abitity of contractors and permittees o reach areas for

suthorized activities (¢.g., grazing permitices, outfitter/guides,

service contractors, etc.)} 45.7{30.8{16.1 0 0
12. Other (specify):

o} 0.7| 0.7} 0.7 0
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Appendix ITf
Major Contributors to This Briefing Report

Resources, James R. Hunt, Assistant Director

£ John S. Kalmar Jr., Assignment Manager
Community, and Nancy A. Boardman, Evaluator
Economic Carolyn M. Boyce, Senior Social Science Analyst
Development Division,
Washington, D.C.

: William J. Temmiler, Evaluator-in-Charge

Denver Regional Steghen P. Gaty, Bralator
Office Felicia A. Tumer, Systems Analyst

PunehKNnﬂer,RepomAnqust
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LOCKED OUT

How private owners are turning public lands - your lands, your
constituents’ lands - into their own private property by seizing
control of access roads and locking the gates.

Here’s the whole story: The enormity of the problem, what you
can do about it today, and what the American people and the
President think.

77-279 0 - 94 - 3
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You’re returning from a trip. You make the usual turn into your
driveway and stop dead in your tracks. While you were gone,
someone put up a locked gate and a sign that calls you a tres-
passer for wanting to enter your own property.

Your driveway has always passed through about three feet of
your neighbor’s yard. It’s never been a problem before, but
someone new just bought the property and doesn’t believe
in sharing.

You can see your house, but you can’t get there anymore.

Blocked lands

A preposterous scenario? Yes. But something
very much like it is occurring with alarming fre-
quency throughout the Great American West.
Vast tracts of public lands are cut off from their
rightful owners — the American people — by
owners of neighboring private property who sim-
ply gate access roads and lock you, the people,
and officers of the Forest Service and Bureau of
Land Management (BLM) out.

One result is that every American citizen loses
the potential opportunity to use the lands that
belong to each of us. Another is that the land
and access roads cannot be properly managed
or maintained by BLM or Forest Service.

There’s another result, as well. The private
landowners who happen to own the access
routes wind up with de facto ownership and
exclusive use of your public lands.
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Twenty-two Yellowstone
National Parks: Off Limits

About a third of our nation is public land -
over 700 million acres. Most of this land is
managed by the Forest Service and BLM, 465
million acres in total.

The General Accounting Office (GAO), at the
request of Congressman Bruce Vento, the
Chairman of the Sub-committee on National
Parks and Public Lands, has released a study
of the extent and effects of blocked public
access to public lands. The GAO found that
50.4 million acres, or about 14 percent, of
Forest Service and BLM land in the contigu-
ous United States has blocked public access.
This area is about the size of Virginia,
Maryland, New Jersey, Delaware,
Massachusetts, New Hampshire and Vermont
added together. Imagine 22 Yellowstone
National Parks being off-limits to the

public, and you can understand the conse-
quences of 50.4 million acres of blocked
public access.

Opportunities to use public lands are lost due
to blocked access. The main activities that are
affected are hunting and off-road vehicle use.
But, the GAO has also documented losses of
fishing, hiking, mountain biking, camping and
pleasure-driving opportunities. Construction,
trail and road maintenance and wildlife habitai
management by the public agencies are also
severely impacted. Not only is use blocked,
but public natural resources deteriorate due to
an inability of the public agencies to manage
the lands.

The biggest problems are in Arizona,
California, Colorado, Idaho, Montana, New
Mexico, Oregon, Utah and Wyoming due to the
checkerboard ownership created when the
West was settled.

But the problem is not just something for
Westerners to worry about. Anyone who has
traveled to the West for outdoor recreation is
impacted. And with outdoor recreation the
$300 billion industry it is, jobs are affected
everywhere.
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The Private Landowner
Perspective

Blocked access has been increasing over the
past decade as the use of public land has been
growing. In some cases the closed roads are
public roads, bought and paid for with public
dollars. However, without continued investment
in upkeep and careful documentation of the
existence of the road, a private landowner can
put a gate up and close off access to adjacent
public lands.

Private landowners are increasingly blocking
access to public land for a number of reasons. In
some cases, the landowners have legitimate
gripes. Vandalism, trespassing, poaching, liabili-
ty and the desire for privacy are all factors in
landowners “locking the gates.” Outdoorsmen
who cross private land to access public land
have a special responsibility to ensure that pri-
vate landowners’ rights are respected.

However, nefarious reasons also exist for
blocking access, including obtaining exclusive
personal use of vast tracts of public land and
the ability to maintain guiding operations for
hunting or fishing with exclusive use of public
land. For example, a guided hunt operation in
Montana boasted of its exclusive use of 25,000
acres of National Forest in a brochure because
it was able to block the only access to these
public lands.

Solutions

The key to solving the access dilemma is to ele-
vate the level of concern about the issue among
the Administration and the Congress. The agen-
cies have the needed authority and tools to
solve the problems, but they need to be directed
to use them and given the resources to carry out
the programs. Three primary solutions exist:

1) Document where legal access already exists.
According to the Public Lands Access
Association, Inc., 80 percent of all blocked
lands are situations where legal access already
exists. Legal resources devoted to documenting
existing access would have a large payback to
the public.
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2) Presently, the primary method agencies use to
enhance access is to purchase easements, a
preferable alternative to condemnation. Such
acquisitions should be made a separate line-item
in the Forest Service and BLM budgets, and
additional funds should be allocated to purchase
easements in areas such as Montana where prob-
lems are particularly severe.

3) Some private land passes through public own-
ership when there are defaults on federal loans
such as those through the Farmers Home
Administration. Rarely does the lending agency
place easements on the land for public access
prior to resale. This solution, without a direct
cost to the U.S. Treasury, should become stan-
dard operating procedure as an easy-to-imple-
ment approach to increasing the public’s ability
to use its land.

To implement these and other solutions, Congress
needs to focus on this problem. Oversight hearings
on the GAO report is a good first step to empha-
size that the BLM and Forest Service maintain an
innovative public access program to acquire and
defend public rights, while mitigating private
landowner concerns through improved public edu-
cation about responsible outdoor behavior.

What the People Want

The public wants the government to focus on the
access problem now. In a recent public opinion
survey by The Roper Organization for Times
Mirror Magazines, Americans were asked: “Do
you think the Federal Government should find a
way to provide access to public land at this time,
or isn’t this an important priority now?” Over
half, 51%, responded that the government should
provide access, while 39% felt this was not an
important priority now.

President Clinton feels this is an important issue.
In a pre-election interview that appeared in all the
Times Mirror magazines and newspapers, reach-
ing 40 million people, he stated, “I would work to
ensure appropriate access to public lands.”

The time for action to improve public access has
arrived. Can Congress and the Administration
respond to this need?
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94 STAT. 2488 PUBLIC LAW 96-487—DEC. 2, 198%

Nonfederally
owned lands.
16 USC 3210.

16 USC 3211.

16 USC 3212.

1o USC 3213,

Publication in
Federal
Rewister:
notification of
(ongress.

ACCESS

Sec. 1328. (a) Notwithstanding any other provision of law, and
subject to such terms and conditions as the Secretary of Agriculture
may prescribe, the Secretary shall provide such access to nonfed-
erally owned land within the boundaries of the National Forest
System as the Secretary deems adequate to securs to the owner the
reasonable use and enjoyment thereof: Provided, That such owner
comply with rules and regulations applicable to ingress and egress to
or from the National Forest System.

(b) Notwithstanding any other provision of law, and subject to such
terms and conditions as the Secretary of the Interior may prescribe,
the Secretar{ shall provide such access to nonfederally owned land
surrounded % ublic lands managed by the Secretary under the
Federal Land Policy and Management Act of 1976 (43 U.S.C. 1701-82)
as the Secretary deems adequate to secure to the owner the reason-
able use and enjoyment thereof: Provided, That such owner comply
with rules and regulations applicable to access across public lands.

YUKON FLATS NATIONAL WILDLIFE REFUGE AGRICULTURAL USE

Sec. 1324. Nothing in this Act or other existing law shall be
construed as necessarily prohibiting or mandating the development
of agricultural potential within the Yukon Flats National Wildlife
Refuge pursuant to ex.istinilaw. The permissibility of such develop-
ment shall be determined by the Secretary on a case-by-case basis
under existing law. Any such development permitted within the
Yukon Flats National Wildlife Rofuge shall be designed and con-
ducted in such a manner as to m'mimiz» to the maximum extent
possible any adverse effects of tl'e na.ural values of the unit.

TERROR LAKE HYDROELECTRIC PROJECT IN KODIAK NATIONAL WILDLIFE
REFUGE

Skc. 1325. Nothing in this Act or the National Wildlife Refuge
System Administration Act of 1966 (16 U.S.C. 668dd) shall be con-
strued as necessarily prohibitinsror mandating the construction of
the Terror Lake Hydroelectric Project within the Kodiak National
Wildlife Refuge. The permissibility of such development shall be
ilaetermined by the Secretary on a case-by-case basis under existing

w.

FUTURE EXECUTIVE ACTIONS

Skec. 1326. (a) No future executive branch action which withdraws
more than five thousand acres, in the aggregate, of public lands
within the State of Alaska shall be éffective except by compliance
with this subsection. To the extent authorized by existing law, the
President or the Secretary may withdraw public lands in the State of
Alaska exceeding five thousand acres in the aggregate, which with-

1 shall not b effective until notice is provided in the
Federal Register and to both Houses of Congress. Such withdrawal
shall terminate unless Congr a joint resolution of approval

ess p
within one year after the notice of such withdrawal has been
submitted to Congress.

. (b) No further studies of Federal lands in the State of Alaska for the
single purpose of considering the establishment of a conservation
system unit, national recreation area, national conservation area, or
for related or similar purposes shall be conducted unless authorized
by this Act or further Act of Congress.
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Mr. VENTO. I just wanted to turn this around a little bit on the
access question with regard to public lands. Some may raise ques-
tions since we do have a law that deals with public land access that
was passed in 1980, which ensures that you can cross national
lands to get to your private lands. Now the issue here, not to be
lost and hasn’t been lost on me, that I heard loud and clear from
some of the Members at the meeting today, was that there are road
restoration or closures on Forest Service and BLM lands. But the
point is that there are—and that may cause some difficulty with
regards to the time treatment, and so forth, for public lands. Of
course, we are involved in a big debate ourselves in the committee
on R.S. 2477, which is the rights-of-way.

Let me yield at this time, because I know my colleagues are anx-
ious to ask the GAO some questions.

Mr. Hansen?

Mr. HANSEN. Thank you, Mr. Chairman. ;

I don’t know of a bigger problem that I have ever seen on this
committee. I think that people who live in the public land States
realize the mixture that we have all talked about, and you talk
about in your report. It is truly a checkerboard. And you can find
a little piece in the middle of some mountain chain, where some
private inholder has got 10 acres and can block everything in there.
As strong as I believe in private ownership of ground, I still think
that some of our folks, a relatively minor group that I found in my
home State of Utah, Wyoming and Idaho, where I spend a lot of
time, most of them are pretty reasonable and let people go through,
and for various reasons.

In the 1970’s, when I was in the State legislature, our governor
was Governor Scott Matheson. Scott was a very interesting man
with a lot of vision, and he su%gested something called “Project
Bold.” Project Bold, we spent a lot of time on it. It was basically
that the State would block up their ground, and the State had little
pieces of it all over the map; the Federal agencies would block
theirs up. They would then sit down and say, let's make an ex-
change if there is a way to do it, where maybe it is a win/win prop-
osition, where you get ground that fits the needs of the Forest
Service and/or BLM, we will exchange our ground for ground that
fits the needs of the State of Utah.

I think you would have to do it that way or else maybe we would
do it on a retail basis, and we are talking acre for acre, and 40
years isn’t even close. One hundred and forty years probably isn’t
close, because of all the problems, the value and inventories and
apgraisals and all that type of thing.

ut it is either “eat the elephant,” I guess, or “take a bite at a
time.” I personally think that some bold people around here,
maybe, someday, Mr. Chairman, we can take a bold shot at it like
the late Governor Matheson intended to do it.

I can give you horror stories on both sides of this thing. And I
appreciate your report. It seems to get right to the issue. But to
those of us who live in the West, “access,” that word “access” comes
up every time we look at a wilderness, a buffer zone, opening up
ground, whatever it is. It is how do we provide access and should
we provide access. The Forest Service out our way, who used to be
looked at as one of the finer organizations, is becoming a hiss and
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a byword because they closed so many things up. And they right-
fully say we can’t afford it, we can’t keep the thing up.

The public is saying, forget keeping it up, it wasn’t kept up when
the pioneers came in here, we were still able to do it. We don’t need
culverts; we don’t need patrols; we don’t need all this stuff; why do
you care?

Of course, that is not quite the way we do it. On the other side
of the coin—and I am sure you found this in your study—I could
give you numerous places where some private landowner, knowing
that the vast majority of us have no knowledge at all of what is
private and what is public, posts “Public Land.”

I have pictures of public land that has been posted by private
landowners. And that always concerns me. I don’t know why they
would do that, but obviously there is a reason.

There is a group right up in northern Utah that has a whole
mountain and they bring people in and advertise in national maga-
zines about shooting of bear, moose, elk, deer and antelope, and
forest grouse in that area, and they hardly own any of it. They just
hfgp};l)en to own the way in. And that is how they take advantage
of that.

So this thing cuts every which way. And you have empathy for
both sides of this thing.

I don’t really have a question because I think you have covered
it well. But I did want to make those statements and those com-
ments. And I have never seen a tough thing to get involved in like
the environmental groups; they don’t want anybody in for any rea-
son. You know, take only pictures, leave only footprints, and save
it for two guys out of New York or something. I don’t know what
their plan is. But we get a little concerned about their extreme atti-
tude on these things.

So when it gets right down to it, I personally feel that the re-
sponsibility of this committee is to take care of the majority of the
public and give them access where it can be done in an environ-
mentally safe way and can be done in a way that they can enjoy
tllle public land which should be there for the enjoyment of all peo-
ple.

And excuse me for not asking a question, but I just wanted to
make that comment.

Mr. VENTO. I am glad you had the last comment on environ-
mental safety, because restoration of roads if they are left
unmaintained can result in a lot of questions about damage to the
environment in terms of streams and creeks and slumps, and so
forth, as you know. So it isn’t just a matter of no one took care of
it when we came in here.

But Congressman Williams, I am sure, has a question or two.

Mr. WiLLIAMS. Thank you, Mr. Chairman.

This is a difficult, contentious, complex issue, but I think one
that can be resolved, perhaps not to everyone’s satisfaction, but it
isn’t as though there is no way around it. And I commend Mr. Mike
Penfold, BLM in Montana, and his testimony to you today. Many
of you have seen the movie a “River Runs Through It.” That movie
runs through part of Montana, and BLM has done wonderful work
in creating a recreation corridor, a well as setting aside a walk-in
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hunting area of about 40,000-plus acres near the river that runs
through it, the Blackfoot River.

Mr. Penfold’s testimony will, I think, demonstrate fairly signifi-
cantly that there are cooperative ways to help resolve this, but it
won’t be easy. And as our current witness has indicated, more than
50 million acres of public land is virtually shut off. And this comes
at a time when public demand for the land is increasing, and in-
creasing at a fairly significant rate. So we clearly have a very real
problem on our hands and it is in fact going to require some inno-
vation. And more than that, some genuine neighborliness.

We can’t do this from here by passing laws. You mentioned a
“Cowboy’s Heaven.” Cowboy’s Heaven is not only the States of Wy-
oming and Montana, but it is an actual place in Montana. There
is a place called “Cowboy’s Heaven.” Access to that place was shut
off 25 years ago at gunpoint. Well, there is not a hell of a lot of
neighborliness in that act. With aggressive management tech-
niques, maybe with new laws and new regulations, above all, we
need neighborliness by both those who would use the land as well
iis tlhose who own the private land that blocks them from their own
and.

Mr. Anderson, would you tell the committee more about your tes-
timony on pages 3 and 4, in which you describe the genuine dif-
ficulties that private landowners have?

You cite a couple of examples out in Montana. One of them
strikes me, because I have got a couple of landowner friends out
there who have shut off access or at least they contain it pretty sig-
nificantly, simply because of the weed problem. You know, leafy
spurge and spotted knapweed are funny sounding weeds, but dead-
ly serious problems.

Could you give us a little better sense of what some of the ranch-
ers have told you with regard to the very real problems they have
in allowing many, many people through their land?

Mr. ANDERSON. Yes. And I will call on my colleagues to help me
on this, too. One of the examples that we had in our testimony was
a real life situation that the staff saw when they were actually out
there. They were on a ranch, I believe, in Montana, and talking to
the rancher. And he was concerned primarily about vandalism and
litter and that sort of thing. One of the things that actually hap-
pened when they were on the land was there were some people
that weren’t authorized to be there cutting down timber. I think
maybe looking back at it in 20/20 hindsight, the GAO auditors
went out to go try to find them. I think if they had to do over
again, they might not want to have done that. But in any event,
that is a classic example.

I think several people have mentioned this morning what a dif-
ficult problem this is because you have landowners who have legiti-
mate rights and needs, too. In some cases their property is being
misused by visitors to get on to the Federal land. So that is some-
thing you have to deal with.

I don’t know whether, Jim, or Bill, you want to cite some exam-

les.
P Mr. WILLIAMS. Perhaps your colleagues could give us other exam-
ples of difficulties that private landowners have cited.
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Mr. TEMMLER. Speaking to some of the ranchers, they indicated
that the weed problem was very significant, especially around the
Gallatin area, around Bozeman. This could be a perennial problem
by the importation of some of these noxious weeds that can be car-
ried in either through the hooves on horses and as well as hikers
and on truck tires. We saw a similar problem out in the Los Pa-
dres, in California, where there is another problem caused with
avocado root disease that hikers bring in on their boots. So there
is a reluctance for some of the avocado growers to allow hikers to
cross their land.
hMg. VENTO. Would the gentleman yield, please, for a minute on
that?

I had somewhere back some botany or something. I am just won-
dering if, these were the reports that individuals were taking to
you in terms of dissemination of weed seed and other types of dis-
ease, but I guess from a scientific standpoint, is that—did you actu-
ally try and go back and check to see whether or not that was the
principal carrier? I was just wondering whether human impact is
one gf the principal causes; I am just wondering how serious an as-
pect?

They certainly have a right to their views on it. But I was won-
dering if we checked it out really to determine whether or not that
was the dissemination path that was accurate?

Mr. TEMMLER. No, Mr. Chairman, we did not.

Mr. VENTO. Well, I just think it is useful. I am certain that it
does contribute something; it could be the primary thing. A lot of
things have been moved in the country. I don’t want to take any-
thing away from the report in terms of that, but I think we need
to nail it down. I think they have got to in terms of these issues.

Thank you.

Mr. WILLIAMS. Your report summary notes that, according to
Forest Service supervisors, hunting is greatly or extremely reduced
everywhere, except in the eastern region of the United States.
Quantify “reduced.” I see where you say it is somewhat reduced in
seven of the western States, but can you tell us what you mean by
“greatly reduced”?

Mr. TEMMLER. By greatly reduced, about 12.7 percent of the For-
est Service supervisors indicated that this was a great problem on
their forests. For the BLM, about 14.7 percent of the BLM man-
agers reported that this was a great problem on their resources.

Mr. WILLIAMS. Are they basing those comments on the number
of complaints they get or of actual closures?

Mr. TEMMLER. Responses to the question we asked was based on
their knowledge of the area.

Mr. ANDERSON. I think it is really a judgment factor. In our
questionnaire, we gave them five choices, ranging from “greatly,” to
“no problem at all. And I think they exercised their judgment, look-
ing back anecdotally over time, and answered the question that
way.

Mr. WiLLiaMS. Well, finally, Mr. Chairman, in Montana at least,
this hunting season, it is a greater problem than ever before in our
State’s history because hundreds of thousands of acres have been
posted by private landowners who disagree with some new State
regulations with regard to access. And I personally believe that
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without some innovative approaches such as the BLM and Forest
Service, as well, have applied in Montana, combined with neighbor-
liness, unless those things happen, this problem is going to become
a shootout at the OK Corral in the West in future years.

Mr. VENTO. Well, I thank the gentleman. Hopefully, by trying to
participate here and get abreast of it, we can begin to set in place
fome policy that will temper what is obviously a very serious prob-
em.

I agree with you, I don’t think it is just passing more laws to say
you ought to get along, you know. So we have got a problem.

C‘;)ngressman Smith, do you have any questions for Mr. Ander-
son?

Mr. SMITH. Thank you.

I just want to put this discussion in some kind of perspective.
This is all about private property rights and, where the public in-
terest overrides public property rights, private property rights for
access. So that is the debate. And I can just see this committee
making sure that we can trespass over every private property
owner; I would like to see that bill. I am sure it would be interest-
ing and likely.

But, you know, I am surprised that there are only 14 percent of
the public lands in BLM that are impacted. In my district alone,
the Federal Government owns 75 percent of the public lands. About
79,000 square miles. And I note that the Oregon problem is slight,
about 3 percent, 3.1 percent, I believe.

I understand that the Federal Government has the right to de-
mand access to extract minerals and timber. Should they be denied
access over private lands, they can condemn access. So this issue
basically is about recreation and hunting and fishing, I assume. In
your determination of 14 percent that have been denied access to
public lands, what percentage of that is recreation, what percent-
age of it is for other reasons?

Mr. HUNT. I believe, Mr. Smith, as far as the figure goes, that
it included all lands where there was not adequate access. There
was no distinction made between whether it was recreation or
whether it was for mining purposes.

In the report itself, the principal areas that were discussed, most
of it relates to the recreation aspect, hunting, fishing, camping, hik-
ing, that type of thing.

Mr. SMITH. So that is what we are talking about, basically. Now,
I was just in Oregon, I was on a ranch of 45,000 acres, privately
owned. Right in the middle of it there is a section of BLM land.
And, this fellow has this place blocked up. Now that section would
be included, of course, in the total number, I assume. And I reverse
the issues. If you forced access across this man’s property to that
section, I am sure that hunters, like me, would never take advan-
tage of driving across private lands and killing a deer or an elk
while getting to that section of public land. I know that wouldn’t
happen myself.

Tgere is another angle to this problem, and that is these isolated
tracts. And I assume all the isolated tracts are included in your re-
port of the 14 percent. Did you in your study determine that there
were aggravated problems where a person owned 160 acres and de-
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prived the public of using thousands of acres of public lands? Did
you break down your analysis at all?

Mr. ANDERSON. I don’t think we gathered the information that
would enable us to do it that way.

Mr. SMITH. So I know there are aggravated problems. The other
side of it is there are situations in which anybody, any reasonable
person, would justify locking up a piece of public land if it were
surrounded by private land. And that brings us back to this ques-
tion of either exchanging lands or the Federal Government actively
selling at public auction or whatever, or to the landowner, those
isolated tracts which would eliminate part of this problem. I am
surgrised that there are not more than 14 percent, frankly; are
you?

Mr. ANDERSON. Well, I don’t think we really had an idea at all,
other than what we had seen in the agency’s files. And, you know,
it depends on where you sit whether or not it is a big problem. If
you are one that wants to use the land, you could consider it a
major problem if you can’t get access to it. But 14 percent, you
know, is not a large percent.

Mr. SMITH. Right. Like Utah, I assume, the State of Oregon has
been actively trying to block and exchange lands, with the BLM
primarily, because most of the area is controlled by the Bureau of
Land Management, and done it very successfully. As you know,
when we came into the Nation, Sections 16 and 36 were retained
by the State. So we have this checkerboard pattern, not only pri-
vate and public, but State lands and Federal lands.

And we have done a good job in the last 20 years in blocking
State lands with the Federal Government. That ought to be some
sort of clue as to how to proceed, it would seem to me. And by the
numbers, Oregon has less of a problem than many States.

So I wonder if this blocking program might reduce the access.
And, of course, it does. Maybe that is one reason Oregon has less
of a problem. You didn’t take a look at that at all?

Mr. ANDERSON. No, we didn’t.

Mr. SMITH. And the reasons that Montana and Wyoming have
larger problems than others, have you a comment on that?

Mr. ANDERSON. I don’t think we know. All we found was that
there was a wide variance in the problems among the States. But
in terms of why the problems, I don’t think we have got a good
handle on that.

Mr. SMITH. All right, thank you very much.

Mr. WiLLIAMS. Would the gentleman yield?

Mr. SmiTH. I would be happy.

Mr. WiLLIaMS. I appreciate the gentleman yielding.

I join the gentleman in his concern about private property rights
and I don’t think we are going to see a bill from this subcommittee,
but if we could, like you, I would be eager to see what it did.

Mr. VENTO. If I could just comment on the gentleman’s com-
ments, not on the bill that you will see on private property rights.
You know this is an area that cuts both ways, as I indicated before,
and I recognize that. I was looking in the Pacific Northwest Region,
I can’t tell the number, but it indicates that there are about 25 mil-
lion. This is just Washington and Oregon, 25 million acres of land
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between the two States that were indexed here with parks, and so
forth, so it is probably larger than that. But the point is if you—

Mr. SMITH. Excuse me, Mr. Chairman. My number is 3 percent.

Mr. VENTO. I didn’t know, I was just looking at the chart. Maybe
it is smaller than that.

Can you, Mr. Anderson, for the benefit of Mr. Smith and myself,
interpret your chart, put some numbers to it here? I didn’t do it
quickly enough on appendix one, the Northwest Region. Is that
supposed to be just 3 percent of those lands that are affected there?
It is page 8—had you attached this to your statement? And I just
wanted to get some numbers on that particular instance for the
benefit of my colleagues and I for——

Mr. ANDERSON. I think we have it by State for the BLM lands.
And we have it by region for the Forest Service lands.

Mr. VENTO. But it looks to me about 1 or 2 million, and so it
looks like about 4 or 5 percent, for the Pacific Northwest. Can you
give it to us for Oregon and Washington?

Mr. ANDERSON. Well, Oregon for the BLM lands only, it is 6.6
million acres with inadequate access. And that was about 42 per-
cent of the Federal land in Oregon.

Mr. VENTO. Inadequate, and “inadequate” means it is too far
around or some other problem with it?

Mr. ANDERSON. That the government didn’t have the permanent
legal right to get to the land.

Mr. VENTO. So some of this is stating they don’t have permanent
right: Where they may have it today, they don’t have it on a per-
manent basis?

Mr. ANDERSON. That is right. The Pacific Northwest region was
1.6 million acres with inadequate access, that comprised 7 percent.

Mr. VENTO. So you are below us a little bit, but you have got
enough of a problem so things aren’t always as rosy as the
gentleman——

Mr. SMITH. Mr. Chairman?

Mr. VENTO. I yield to you.

Mr. SMITH. Thank you.

I have my numbers here that indicate 3.1 percent of the Forest
Service as inadequate access. Is that according to——

Mr. VENTO. He was giving us BLM numbers?

Mr. SMITH. This is Forest Service.

Mr. ANDERSON. Right. The Forest Service. We only have the data
by region; we don’t have it by State.

Mr. SMITH. We have it by State here. Old numbers; June 1988,
from the Forest Service.

Mr. VENTO. This survey was done, I think, Mr. Anderson said in
1991. You probably need to update it. That is the reason I asked
the question to begin with, whether this was a growing problem.
I was curious as to the area that you were visiting where you had
45,000 acres with a section which would be 660 acres.

Mr. SMITH. Six hundred and forty, Mr. Chairman.

Mr. VENTO. Six hundred and forty, pardon me. And the point
being that there are two things: One, they didn’t have access to
that particular land in this instance?
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Mr. SMITH. No. The man has it blocked up, but he has got a sec-
tion that he would like to exchange. He would like to trade; he
would like to buy. It is sitting in there as a thorn in the side.

Mr. VENTO. I was wondering if you actually knew that he didn’t
have it. Two is, when you get 50.4 million acres, I don’t have to
remind you that 640 acres is a pretty small portion of that, so that
g there are a lot of isolated tracts, there may be a significant num-

er.

Mr. SMITH. If the gentleman will yield?

There are significant numbers surrounded by private lands that
add up to, we don’t know, we haven’t analyzed it this far, but it
is not an insignificant number.

Mr. VENTO. My point I was going to try and make is that the
problem, obviously, goes well beyond that particular—

Mr. WiLLIAMS. If the Chair would yield?

Mr. VENTO. Sure, I would yield.

Mr. WiLLIAMS. We are coming to a different phase in the problem
of private ownership. The gentleman from Oregon and I think all
of us concerned about private property rights are usually referring
to folks who have lived along with their families on this land for
many years. They are permanent residents. But there is a new pri-
vate property problem being created in the West.

It is being created because of the lifestyle of the rich and famous
greenhorns who are coming to the West, not to live on the land,
but to visit the best of the wild places occasionally, and public
places, and have those as their own. We have got a new neighbor,
relatively new neighbor out in Montana who, by the way, is trying
to be a real good neighbor in Montana, Ted Turner.

Ted bought a lot of land around this area, Mr. Chairman, called
Cowboy’s Heaven. And when asked about how the public was going
to continue to get access to it, he suggested they do it the old-fash-
ioned way, make $22 million and buy it the way he did. I am not
denigrating Mr. Turner with regard to that, but that was a colorful
statement that has often been quoted in Montana. And if I am not
mistaken, it is quoted in the article which the Chairman passed
around.

Mr. VENTO. Yes, it is. I put it in the record.

Mr. WiLLIAMS. So that is the other phase of this problem, and
that is growing.

And in my judgment, we are very quickly going to go over 14 per-
cent of public land that is being shut off, simply%ecause of the rich
and famous coming in and buying up huge portions of the land. At
least Mr. Turner comes out and works the land and lives on it
quite a bit. A number of other people who own the same amounts
of land as Turner, do not come out and work it or don’t ranch it.
They really just use it for their own access.

Mr. VENTO. I would suggest to the gentleman, I appreciate his
insight, but it is akin to what happened where most of our ances-
tors came from in Europe, where these reserves and areas were left
for a slight group of people and excluded the rest of us that might
have had a lower social rank.

Mr. WILLIAMS. Sure, and that is my point about how the public
should have right of access to its land without regard to wealth,
not begin to move away from that in the West.
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Mr. VENTO. Mr. Turner and others obviously don’t intend that.
They have some questions, private property owners have some le-
gitimate questions. Often the dispersal of weeds, other damage.

One question, Mr. Anderson, before I recess because we have to
vote. It is a question we are concerned with because one of the is-
sues is going to come up later. I wanted to point out to my col-
league from Oregon, too, the issue of the tools that the Forest Serv-
ice and BLM have available. For instance, Congressman Smith
suggested that the forest access roads and others were not impor-
tant because they have condemnation. But the condemnation, later
it will be testified to, is something that has to go before the Appro-
priations Committee. And we have to sometimes wait two and
three years because of some particular provision they put in law,
ostensibly, I am sure, thinking to safeguard against precipitous ac-
tion by an agency, but it is interfering, stretching out, causing ex-
pense, causing difficulty even for clouded title matters with regards
to this particular matter. And so did you find that the Forest Serv-
ice and BLM tools in this case were, in your survey, not functioning
effectively in terms of doing the job?

Mr. ANDERSON. Well, specifically with regard to condemnation,
the Forest Service and BLM managers readily admitted that they
were very reluctant to use this as a tool. It is a tool available, but
it is time-consuming. It can be politically difficult to do and has
some administrative burdens associated with it, too.

Mr. VENTO. Well, I think, you know, it is just another area where
if we want to clear up these matters, we have to.

I appreciate, Mr. Anderson, Mr. Hunt, Mr. Temmler, your testi-
mony. Can you wait there, we will be back momentarily.

We stand in recess.

[Recess.]

Mr. VENTO. Let’s resume our sitting now, and our efforts will, at
this point—Congressman Smith, we have a long list. You said you
had an additional question of the panel, a question.

Mr. SMITH. I won’t take long. Thanks, Mr. Chairman.

Mr. VENTO. Okay, good.

Mr. SMITH. Mr. Anderson, did you at all analyze the question of
using Federal lands by building roads to access public lands that
\n(eali?’ denied access because of a particular spot of private land de-
nial?

Mr. ANDERSON. No, I don’t believe we did anything down to that
specific parcel level or anything like that, no, sir. .

Mr. SMITH. I think you would agree that if we had a large road
construction budget, we would go around a lot of that stuff on pub-
lic lands, the isolated tract issue, merely build a road around it.
That is true in the West. But of course, then that gets you into the
question of building more roads.

We don’t build any more roads around here, as you well know.
We build less roads. And we would run into an immediate problem,
I am sure, with the environmentalists if we tried to do that. So
there are some trade-offs.

I have some numbers here that there are 134 million acres of
public lands within grazing districts, and 128 million outside graz-
ing districts. Did you determine whether or not public access was
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denied within or without grazing districts as they are organized in
the West, especially on B& land?

Mr. ANDERSON. I don’t know. Bill, did we?

Mr. TEMMLER. No, we did not.

Mr. SMITH. Okay. Well, it is obvious a lot of these isolated tracts
are outside grazing districts, almost an equivalent number, and I
wondered if you had done any study like that. That is the only
questions I had. .

Mr. VENTO. Okay, fine, thank you. We appreciate your being
brief so we could go on to the other witnesses.

And thank you, Mr. Anderson, Mr. Hunt, Mr. Temmler. We ap-
preciate the effort here and we are probably going to redraft some
questions to you on this topic after we get a better insight into the
scope from the hearing today and the questions of Members.

ank you very much.

Mr. ANDERSON. Thank you.

Mr. VENTO. We are pleased to welcome the first panel. Jim
Overbay, Deputy Chief of the Forest Service, Department of Agri-
culture, and Mr. Mike Penfold, the Assistant Director of Land and
Renewable Resources, the Bureau of Land Management, Depart-
ment of the Interior.

Pleased to see Mr. Overbay back. He was explaining that he had
some surgery and had been ill for some time. We wish him well
and hope he has a good recovery from his health concern.

Jim, welcome back.

Your statements have both been made part of the record, inci-
dentally, so you only need to summarize. I note they are long and

ood statements and we appreciate again your cooperation with the

AO and the work that they did.

Welcome, Jim.

PANEL CONSISTING OF JAMES OVERBAY, DEPUTY CHIEF,
FOREST SERVICE, DEPARTMENT OF AGRICULTURE, AND MI-
CHAEL J. PENFOLD, ASSISTANT DIRECTOR, LAND AND RE-
NEWABLE RESOURCES, BUREAU OF LAND MANAGEMENT,
DEPARTMENT OF THE INTERIOR

STATEMENT OF JAMES OVERBAY

Mr. OVERBAY. Okay. Thank you, Mr. Chairman.

It is good to be back, and I have a clean bill of health now, so
you will probably see some more of me.

I do appreciate the opportunity to testify today on this very im-
portant but also very controversial issue. I do want to assure you
that the Administration recognizes that access to the national for-
ests is a significant problem and that we are committed to taking
responsible action whenever necessary to correct this. You have al-
ready heard from the GAO witness and a number of the statistics
and items in my testimony repeat what you have heard, so I will
skip through that. I might just add a little bit based on some of
the questions that you were asking the other witnesses.

You asked if this was a growing problem? It is a growing prob-
lem. Principally because early in the history of the Forest Service,
our adjacent landowners generally did not object to people crossing
their lands to access the Federal lands, but as those land patterns
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have changed, as ownership has changed, it has become much more
of a problem.

We are finding existing roads and trails being closed that people
have used for years. A lot of the reasons for that you have already
heard about—concerns about vandalism, concerns over liability—
but a lot of it is because some of these new owners just want to
have exclusive use and they really don’t want the public having ac-
cess across their lands.

At present, 17.3 million acres or about 9 percent of the National
Forest System does not have an adequate access. And we estimate
that it would require about 28,000 easements involving about 7,500
miles of rights-of-way to provide adequate access to all the national
forest lands. I might add that the information on our needs has
come from our forest planning process. It is based on the forest su-
pervisors’ best estimates of wﬁat would be needed to implement the
forest plans. So those particular figures on actual needs probably
aren’t going to change an awful lot in the future.

I think it is a pretty good overall picture of what our access
needs are. I think you are aware that the principal funding source
for our access program has been construction dollars, mainly in the
road program but we also use some trail construction money for
this. That program has been decreasing dramatically in the past
few years.

We estimated from our current funding levels that we can ac-
quire about 375 road and trail right-of-way easements and that we
would eliminate the need for about another 275 on an annual basis
through exchange and fee acquisitions. But at that particular rate
of right-of-way acquisition, it is going to take 40 years to acquire
all the needed access to the national forest land.

One of the problems that we are encountering is an increasing
reluctance on the part of county and State road agencies to defend
the status of historic roads that are being gated and closed. We
have entered into cooperative agreements that allows the Forest
Service to maintain these important means of access, but this has
not been a comprehensive approach.

We want to work more with the National Association of State
and Local Governments in developing incentives to encourage them
to maintain legal rights. In addition, we are going to review the
adequacy of our own authorities to defend, maintain and perfect
historic rights-of-way that provide access to Federal lands that
might otherwise be abandoned. As I mentioned earlier, liability
considerations are one of the reasons many private landowners do
not want to allow public access.

We are working to develop cooperative agreements with private
landowners, user groups and State and local governments to meet
the need for reduced tort liability and enhanced law enforcement.
I think this is an area that could probably help solve a number of
those problems.

We are also going to continue to urge both the Department of
Justice and the USDA Office of the General Counsel to continue to
defend aggressively U.S. interests in protection of existing rights.
We feel we need to set the example.

We will emphasize more the public access program through up-
dates of our RPA program, our annual budgeting process, and we
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are also going to include resolution of identified access problems as
a specific item in our management attainment report so we can
specifically track accomplishments on each of our national forests.
But I think overall what we really have to do is become more dili-
gent in completing our right-of-way acquisitions.

As an agency, we strive to maintain good relations with all adja-
cent landowners, whether it is local government, private parties, or
other government entities. And we are going to continue to do that,
but at the same time, we must give equal weight to the rights and
expectation of the general public.

Congress has given us a number of authorities to satisfy those
needs. Our challenge in using these authorities is to find ways to
use these authorities in ways that best serve the needs of all of the
users of the National Forest System.

And with that, I will conclude my statement and be happy to an-
swer questions.

Mr. VENTO. Thank you, Mr. Overbay. And we will have questions
for you. But we are going to ask Mr. Penfold, of course, to testify
first before we do that.

[Prepared statement of Mr. Overbay follows:]
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STATEMENT OF
JAMES OVERBAY, DEPUTY CHIEF
FOREST SERVICE
UNITED STATES DEPARTMENT OF AGRICULTURE
Before the
Subcommittee on National Parks, Forest and Public Lands

Committee on Natural Resources
United States House of Representatives

Concerning Problems with Access to Public Lands.

November 11, 1993
MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:
Thank you for your interest in the issue of inadequate access
to National Forest Systems lands and for providing to us the
opportunity to offer our views on this matter. This
Administration recognizes that access to our Mational Forests
is a significant problem that prevents the American public from
fully utilizing and enjoying these lands. We are committed to
taking responsible action wherever necessary to correct this

problem.

Much of the information we are presenting today comes directly
from, or was a consequence of, a report entitled "Federal Lands
- Reasons for and Effects of Inadequate Public Access." The
report was prepared in 1992 by the General Accounting Office at
your request. This subcommittee’s continuing support will be

invaluable as we continue our efforts to address this issue.
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Extent of the Access Problem

During the early history of the Forest Service, little thought
was given to public right of access. With some exceptions,
adjacent landowners did not object to people crossing their
lands to use the National Forests. Unfortunately, the
willingness of private landowners to accommodate the public has
diminished. Over the past few decades, the situation has
changed dramatically with landowners increasingly closing
historic routes of access. Existing roads and trails that have
long provided public access across private lands are being
closed by landowners at an increasing rate. Some of the
reasons for this change in behavior include a fear of
vandalism, growing concern over liability, and general

incompatibility between the owner’s use and public access.

At present, 17.3 million acres, or approximately 9 percent of
the 191 million acres of National Forest System lands, does not
have adequate access. Inadequate access, as defined by the
General Accounting Office in its revort, means "that the
federal government does not have the permanent, legal right for
the public to enter federal land at the point(s) needed to use
the land as intended by the managing agency." To providé
adequate access to these lands, approximately 28,000 easements
are needed involving an estimated 7,500 miles of

rights-of-way. The majority of needed easements are located in
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the western regions where most of the inaccessible land is

located.

The most immediately identifiable effect of inadequate access
is seen in the reduction of the general public’s ability to
recreate on National Forests. For example, over 10 percent of
managers surveyed for the GAO report stated that hunting and
off-road-vehicle use were greatly or extremely reduced due to
the lack of adequate access. Other activities, such as hiking
and camping, also have been significantly affected. To a
lesser extent, important management activities, such as habitat
improvement in support of biological diversity, have been

hampered by inadequate access.

Current Program

With increased emphasis on recreation and wildlife resources
and opportunities to promote rural economic development, many
individuals and interest groups are demanding that we improve
accessibility to National Forest System lands. Access needs
are identified through the forest planning process mandated by
the National Forest Management Act. This process allows for
substantial public involvement and is an important tool in
identifying those areas where the public feels a need for
better access to the National Forests. We maintain an ongoing
program to resolve access issues using a variety of authorities

to accomplish program objectives. We can acquire all rights
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and interests associated with the land needed for access,
called fee simple acquisition, or we can obtain perpetual
access easements which are irrevocable rights granted by
private landowners for access across their property. Either
type of access can be acquired through purchase, donation,

exchange, or condemnation.

The GAO report shows that the Forest Service acquired public
access to about 2.6 million acres during fiscal years 1989
through 1991. Of these acquisition actions, approximately half
were through perpetual easements, a quarter through fee simple
land acquisition and another 17 percent through other methods
such as cooperative agreements with other agencies or private
entities. Only three percent were a result of condemnations,
many of which were used to perfect title or to establish an
equitable value for the property involved. In other words, the
overwhelming majority of acquisitions were a result of an

amicable transaction, beneficial to both parties.

The principal funding source for the access program has been
construction dollars, both road and trail. Historically, the
road rights-of-way acquisition activities have been largely
associated with our timber sale program. The program, with
funding of $4.5 to $6.0 million in annual appropriations, has
been declining, however, at current funding levels, we are able

to acquire about 375 road and trail right-of-way easements and
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eliminate the need for about 275 more on an annual basis

through land exchanges, acquisitions and other means.

Acquisition of needed rights-of-way has also been hampered by
changing public preferences. The increased number of closures
of historic access facilities, a declining willingness of
owners to sell their land or interest in land, escalating land
values, and ownership fragmentation all serve to complicate
acquisition efforts. At the current rate of acquisition,
adequate access to all National Forest Systems lands will not

be guaranteed in the next 40 years.

Ipitiatives to improve access

With limited exception, we do not envision the need for new
authorities to carry out this program. This does not mean that

we do not need to improve our performance in this area.

One of the major obstacles in providing access to public lands
is a growing reluctance on the part of county and state road
agencies to defend the status of historic roads that are being
gated and closed. Limited resources are the prime reason for
this trend. On a case-by-case basis, we.enter into cooperative
agreements with local governments that allow the Forest Service
to maintain these important means of access. However, this is
not a comprehensive approach. In the future, we will work with

national associations of state and local governments in
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developing incentives that will encourage them to maintain
legal rights, services and travel-way facilities to and on
National Forest Systems lands. In addition to these actions,
we are reviewing the adequacy of our authority to defend,
perfect, and maintain historic public rights-of-way that
provide access to Federal lands that might otherwise be

abandoned.

As stated earlier, liability considerations detract from the
willingness of many private landowners to allow the public
access across their property. In addressing this problem, we
are working to develop cooperative agreements with private
landowners, user groups, and state and local governments to
meet the need for reduced tort liability and enhanced law

enforcement.

Additionally, we will urge the Department of Justice and the
Department’s Office of General Counsel, to continue to defend
aggressively United States interests in protection of existing
rights. We believe we must lead by example if we are going to
ask state and local governments to take a more proactive role

in this area.

We are also emphasizing the public access program through
Forest Service internal activities such as Renewable Resources
Planning Act updates, the annual budgeting process, and the

Annual Report of the Forest Service. Recently, we have also
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decided to include resolution of identified access problems as
a specific item in our management attainment report. This will
allow us to better monitor our progress in eliminating access

problems.

Finally, and perhaps most importantly, we must be more diligent
in completing right-of-way acquisitions. As an agency, we
strive to maintain a good relationship with all adjacent
landowners, be they local governments, private parties, or
other government entities. We must continue to do so. At the
same time, we must give equal weight to the rights and
expectations of the general public. Congress has entrusted us
a variety of authorities to satisfy these needs. Where the
planning process, with its attendant public involvement, has
clearly established a need for improved access, we must be
ready to redeem our responsibility for providing this access.
Too often, our reluctance to use all delegated authorities has
undermined our effectiveness in working to acquire
rights-of-way. Our challenge is in using these authorities in
a way that best serves the needs of all users of National
Forest System lands. We are committed to meeting this
challenge to the satisfaction of this subcommittee and to the

satisfaction of the publics we serve.

This completes my testimony. I would be happy to answer any

questions you or other members of the subcommittee may have.
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STATEMENT OF MICHAEL J. PENFOLD

Mr. VENTO. Mr. Penfold, welcome, and your statement has been
made part of the record.

Mr. PENFOLD. Thank you, sir.

We appreciate being here and appreciate the committee having
this hearing. It is an important matter. I will try to summarize my
testimony because several points have already been addressed.

Obviously, this is a big issue for the Bureau of Land Manage-
ment on the 270 million acres of land it manages. Mr. Overbay and
the GAO have pretty well articulated the factors that are involved
in discussing access. We agree with GAQO’s definition of the prob-
lem. And the BLM manages a great deal of checkerboard lands
which also exacerbates the land patterns that we are managing for
the public.

Congressman Williams pointed out the changes that are happen-
ing in terms of use, Earticularly going toward recreation uses. We
very much agree with his point on that, and that will tend to in-
crease the need for legal access. I might point out that we don’t
benefit very often from donations on easements, and I discussed
that a little bit more in our testimony.

A point on eminent domain and condemnation. First, it is impor-
tant to say that we see that as absolutely last resort in terms of
acquiring access. It is a useful tool to us, though, in several situa-
tions. Obviously, one where we just cannot get cooperation. But it
is also a useful tool where we have cooperation to the extent that
a landowner agrees that the access should be given but we can’t
come to agreement on what the value is. Condemnation gives us
a way to have somebody else weigh in to determine the value.

And in recent years, as the Chairman pointed out, the Congress
has asked us to consult with them and fget; apgrova.l from the Ap-
g‘z,'opriation Committees before we move forward on condemnations.

e think this is unnecessary oversight. But again, I want to em-
phasize, we see condemnation as a last resort.

In fiscal years 1989 to 1991, the Forest Service and the BLM
have acquired a great deal of access, but BLM still has, again as
the Chairman pointed out, almost 13,000 easements. And we would
expect that number to grow at the present rate, because of the fac-
fors;i that Congressman Williams has pointed out, the changes in

and use.

Since the GAO issued its 1992 report on this matter, BLM has
taken steps to enhance its abilities to procure more adequate ac-
cess. This includes a more holistic budgeting approach, whereby
benefiting resource activities provide some of the funding necessary
to pay for acquisition costs. For example, up until about 1989,
about 80 percent of the funds that we got for access were put into
overhead.

What we are doing now is taking the $1.4 million that we get for
access, using most of that for paying for the access needs, and pay-
ing for the overhead out of other activities.

Another thing that we are doing is developingMpartnershi s with
landowners and conservation groups so that BLM does not have to
secure all the desired easements in a specific area. Also, we are
emphasizing use of our field personnel to assist the recreation pub-
lic during periods of especially high land use such as during hunt-
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ing seasons, so that the public can find where there is legal access
to get into the public lands.

Some of the best examples of innovative ways to resolve access
problems are found in Montana. Federal, State, and local govern-
ments working with private landowners, and users, have made real
progress in providing additional access for the public. BLM-admin-
istered lands in Montana are often included in block management
hunting units administered by the Montana Department of Fish,
Wildlife and Parks. This program utilizes a variety of incentives for
landowners for the use of hunting license revenues for providing
access for sportsmen.

Montana BLM districts have been formal partners in manage-
ment of these blocks. This is a State-run program. I think it em-
phasizes that it doesn’t all have to be done by the Federal Govern-
ment. State and local governments can help in this a great deal.

As required under State law in Montana, passed in 1992, the
BLM in Montana identified 220 roadways across State school trust
land that and provide access for adjacent BLM-administered lands.
These routes were approved by the Montana Department of State
Lands field offices as routes which should remain open for use by
hunters and fishermen.

This program is to be fully implemented in this 1993 hunting
season. We understand that there has been some controversy about
this, and we hope that that will work its way out. It seems like rea-
sonable public policy there in Montana.

In order to resolve critical access needs, the BLM has been in-
volved in two initiatives that did not require the purchase of ease-
ments. A 42,000-acre, walk-in hunting area was established in co-
operation with all landowners. Vehicle access was limited on all
lands within the management area that are open for public hunt-
ing. There are 16 additional similar areas in Montana that provide
almost 216,000 acres of this kind of access that is developed in a
cooperative way with the landowners.

The second initiative that Congressman Williams mentioned as
well is the creation of the Blackfoot River Recreation Quarter
Landowners Agreement which involves a 40-mile stretch of the
river east of Missoula. The land is located within 50 feet of the
high-water line, and certain other designated parking and stopping
areas are open to public use regardless of ownership.

As with the block management hunting program, one of the keys
to success in these initiatives is the enforcement provided by the
Montana Department of Fish, Wildlife and Parks, another coopera-
tively developed program. I might emphasize, too, Congressman
Williams, knowing your interest in this, I did some assessment on
what land exchange provides.

Congressman Smith and a couple of the other Members men-
tioned, the opportunity for land exchange to resolve issues. There
have been in the last decade about 78 different land exchange
transactions in the State of Montana. Fifty of those provide access,
as well as other benefits. We see the land exchange program as a
very important tool for us to move forward in getting rid of the
need for access in some regards and blocking up and providing ac-
cess in other areas.
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I make a point in my testimony that access is also an issue for
handicapped people. I just want to mention this. I know that is not
what the committee is primarily focused on. We have got a pro-
gram which we call “Access Means Freedom,” which also recognizes
that handicapped people need a special kind of access.

As you can see, gaining access on all the public lands we think
is a monumental undertaking. We have done a lot. We want to
pledge our continued aggressive action and look forward to working
vo{it}i the committee in finding ways to move forward more aggres-
sively.

We are concerned that we have a good, positive program in the
near future. We think that the problems get worse as time goes on
and they are not treated in an up-front manner.

One other point that I don’t make in my testimony, that I just
want to touch on as a footnote, is that BLM lands that we manage
and with our authorities don’t have boundaries like the national
forests, national parks, national wildlife refuges. What that means
is we are able to work with landowners, local governments, State
organizations, to reposition land anywhere it makes sense for the
general public to provide access. We found this extremely valuable
tool in providing access to navigable rivers where there is not ade-
quate access at the present time. So BLM has a rather unique op-
portunity there.

One other footnote is that we are discovering that mountain
biking is the fastest-growing outdoor recreation activity in the
country right now. We see a lot of it here in the East and we see
a huge amount of it in some areas in the West. Mountain biking
will put on us, I think, a new set of acquisition access require-
ments. I just want to make a footnote of that to the committee.

With that, Mr. Chairman, I will be happy to answer any ques-
tions you might have.

[Prepared statement of Mr. Penfold follows:]
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STATEMENT OF MICHAEL J. PENFOLD, ASSISTANT DIRECTOR-LAND AND
RENEWABLE RESOURCES, BUREAU OF LAND MANAGEMENT, UNITED STATES
DEPARTMENT OF THE INTERIOR, BEFORE THE SUBCOMMITTEE ON NATIONAL
PARKS, FORESTS AND PUBLIC LANDS, COMMITTEE ON NATURAL RESOURCES,
UNITED STATES HOUSE OF REPRESENTATIVES, AT AN OVERSIGHT HEARING ON
"PUBLIC LANDS AND NATIONAL FORESTS LOCKOUT: OBSTACLES TO ADEQUATE
PUBLIC ACCESS".

I appreciate the opportunity to appear here today.to discuss the
adequacy of public access to land managed by the Bureau of Land
Management (BLM) and the status of our efforts to improve such

access.

The BLM manages the surface area of approximately 270 million acres
of Federal land and an additional 300 million acres of subsurface
estate, mostly in the western United States. Approximately

32 million acres of BLM land have inadequate public access.

Many factors may cause access problems. Some public lands are
surrounded by or intermingled with private lands that block public
access. In other instances, the public may have access to large
parcels of public land but the access is inadequate because it is
only at points which are impractical to use. A result is the
limiting of public use of the land. For example, there are many
roads in the West that access public lands, but the presence of a
large canyon or a steep rock cliff may prevent direct physical

access from that road to the public land beyond these obstacles.

As defined by the General Accounting Office (GAO) in its
April 14, 1992, report to you on this subject, the term "inadequate

access" means that the Federal government has not acquired the



91

2
permanent, legal right for the public to enter Federal land at the

point(s) needed to use the Federal land as intended by the managing

agency.

Inadequate access to western public lands is the result of
scattered and intermingled ownership patterns created when the
lands were homesteaded and the railroads built. The problem is
especially apparent in the areas of the West where Federal
ownership forms a "checkerboard" land pattern. Inadequate access
reduces the opportunities for the public to use what it owns. It
may hinder proper management of public land by the BLM under
multiple use principles.

As is happening with other publicly-owned land, the public land
managed by the BLM is experiencing changing patterns of use. There
are major trends away from use of public land for its extractive
uses such as mining and timber, and toward increasing its use for
recreational activities such as hiking, biking, camping, hunting,
fishing, and photography. Because of these trends, the BLM is
working to maximize access by the public to enjoy the use of public

lands for these recreational activities.

At the same time that public use patterns are changing, there is
also a changing ownership pattern for the Western ptivaté lands.
In many places, ranchers who had previously allowed the public free

access across their property have sold to new owners who have
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closed such access. These closings often lead to confrontations

between such owners and disappointed prospective users.

To resolve public access problems, the BLM can acquire either all
rights and interests associated with the land, known as fee simple
acquisition, or perpetual easements which provide limited controls
over the land that are binding on the present and succeeding
owners. Federal acquisition of the fee estate is more costly and
is not always prudent if all that is needed is a road easement to
provide public access across private lands. Purchase of easements
is the most cost-effective and is wusually the preferred

alternative.

Donations of land or easements for access purposes are rarely
received. Acquisition of access cannot be paid for from our usual
Management of Land and Resources ("MLR") appropriations; easements
are acquired with fundé specifically appropriated for such

purposes.

A special type of land management problem may occur when landowners
refuse to sell easements across their property. Some owners do not
want the public to cross their land and some disagree with the
compensation offered. In such cases, the BLM must consider the use
of the power of eminent domain, or condemnation. Condemnation is

the acquisition method least used by the BLM and is resorted to
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only in special situations and only after other options fail.
Since the early 1980’s we have been required to file Declaration-
of-Taking actions only after receiving approval from the
Appropriation Committees of both Houses of Congress. This
procedure is presently directed in the reprogramming guidelines set
out in Section 6 of House Report 162-116 on the Interior Department
Appropriation Act for FY 1992. We feel this is unnecessary

Congressional oversight.

Approval by the Committees, if received, generally took several
years. Because of the delays, BLM field offices began using the
less-desirable Complaint in Condemnation process even though
possession of the property does not pass to the BLM until after the
final court orders are issued. In effect, the BLM, and other
agencies subject to the same restriction, have lost most of the
potential use of condemnation procedures needed to quickly respond

to resource management problems.

In fiscal years (FY) 1989-1991, the Forest Service and the BLM
acquired permanent, legal access to about 4.5 million acres of
Federal land. At the present time, the BLM estimates that it will
need to acquire about 13,000 easements to eliminate the backlog of
access problems related to the public lands it manages. For the
past few years, our appropriations for easement acquisition have
been approximately $1.4 million per year and with those funds we

have been acquiring about 150 access easements per year. The

77=-279 O - 94 - 4
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average time to process each easement acquisition is about one
year. This includes time for negotiation, survey, and the

preparation and execution of documents, etc.

Since the GAO issued its 1992 report on this matter, the BLM has
taken several steps to enhance its ability to secure more adequate

access. These include:

# Utilizing a more wholistic budgeting approach whereby
benefitting resource activities provide some of the funding

necessary to pay acquisition processing costs;

* Developing partnerships with landowners and conservation
groups so the BLM does not have to secure all of the desired

easements in a specific area; and

* Emphasizing use of its field personnel to assist the
recreating public during periods of especially high land use
such as during the hunting seasons. Such field assistance
helps users find legal access to public land and assures that

they will know for sure when they are on public land.

Some of the best examples of innovative ways to resolve access
problems are found in Montana. Federal, State, and 1local
governments workin§ with private land owners and users have made

real progress in providing additional access for the public.
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The BLM-administered lands in Montana are often included in block
management hunting units administered by the Montana Department of
Fish, wWildlife and Parks (MDFWP). The program utilizes a variety
of incentives for landowners, through the use of hunting license
revenues, while providing access for sportsmen. Montana BLM
districts have been formal partners in the management of some of
the block management areas. However, in most instances, the BLM
has acknowledged the inclusion of BLM-administered lands within the
block management areas but has not been a formal partner in the

administration of the units.

As required under State law passed in 1992, the BLM in Montana
identified 220 roadways which cross State school trust lands and
provided access to adjacent BLM-administered lands. These routes
were approved by the Montana Department of State Lands field
offices as routes which should remain open for use by hunters and
fishermen. The program was to be fully implemented prior to the
1993 Fall hunting seasons. We understand the new procedures héve
encountered resistance from some land owners but believe the effort

will enhance the publics access in the long term.

In order to resolve critical access needs along the Blackfoot River
Corridor in Montana, the BLM has been involved in two initiatives
that did not require the purchase of easements. A 42,000 acre
walk-in hunting area was established with the cooperation of all

the owners. Vehicle access is limited and all lands within the
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management area are open for public hunting. Sixteen additional

similar areas in the State provide access to 216,000 acres.

The second initiative was the creation of the Blackfoot River
Recreation Corridor Landowners’ Agreement which involves a 40 mile
stretch of the river east of Missoula. The lands located within
50 feet of the high water line and certain other designated parking
and stopping areas are open to public use regardless of ownership.
As with the block management hunting program, one of the keys to
success of these initiatives is the enforcement provided by the

MDFWP.

Although it may seem to be outside the scope of the GAO definition
of inadequate access, I would like to point out that the BLM is
also working on some exciting new projects to provide and enhance
physical access to all Bureau facilities and programs. For too
long, physically handicapped people, many of whom are BLM
employees, have been neglected or forgotten when we are doing our
daily work. With an interstate team of professionals dedicated to
really improving access, the BLM is working to correct that problem
in a big way. We invite you to watch for the new banners

proclaiming "ACCESS MEANS FREEDOM" as the program develops.

As you can see, gaining adequate access to all of the public land
is a monumental undertaking. We agree with the GAO that at the

present rate of acquisition the BLM will be negotiating such
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actions for many years into the future. We want to assure the
Subcommittee that we are doing all we can to make the most logical
progress possible in the matter. We can also assure you that the
problems caused by denial of access to public lands can be very
frustrating to BLM managers as well as to members of the general
public who are denied such access. We will be happy to work with

the Subcommittee to improve access as quickly as practicable.

This concludes my prepared statement. I will be happy to respond

to questions.
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Mr. VENTO. Yes, thank you, Mr. Penfold.

Both of your Departments have prepared good testimony on this
matter and, again, have cooperated with the GAO in this matter.

Mr. Penfold, you did testify that you think it is an increasing
problem, will be an increasing problem with BLM, where you are
at 13,000 incidents, where you gnd inadequate or no access today.
You think that it is a growing problem.

Mr. PENFOLD. Absolutely. I don’t feel bad about the accomplish-
ments that we made, but we understand that some land patterns
are changing in the West, and where you have one easement need
now, if that area becomes subdivided, you might end up with quite
a number. We see that happening in some States. We think the
pace of that is going to increase.

Mr. VENTO. Yes, well, I think it underlines the need to make cer-
tain that the tools you have are working. I had picked up from your
statement the issue about when you do go to condemnation, that
you have to report this to the Appropriations Committee. While it
is in a very small number of instances and you try to avoid it,
clearly, it does then stretch it out and make the problem more dif-
ficult to address in terms of filling the mission of access; is that
correct?

Mr. PENFOLD. That is absolutely correct.

Mr. VENTO. Mr. Overbay, does the Forest Service have a similar
expel;ience, can you say, with regards to this reporting require-
ment?

Mr. OvErBAY. We don’t have that requirement at the present
time, Mr. Chairman. We did I think back in 1987. It was in our
appropriations bill, but since then it has not been a requirement.

Mr. VENTO. They forgot to include you, I take it.

Mr. OVERBAY. Well, either that or they were pleased with the low
rate of condemnations or something.

Mr. VENTO. I am fairly certain that the purpose of this wasn’t
to deal with access, but because it is sort of a blanket provision,
it doesn’t end up excluding access. And so I am certain if we visited
with our colleagues, at the very least, this particular limitation
might be resolvable, at least on a narrow basis. So it might be
something that we should solve, because it does increase costs if,
in fact, at last it carries out further. That is the other aspect of
this, in terms of the legal problems.

Mr. PENFOLD. I might interject, Mr. Chairman. For example, we
had a bug infestation in Oregon that needed to be treated right
away. We had to acquire six access agreements or right-of-ways.
We were able to negotiate five of those. We were not able to get
the last one. We had to go toward a declaration of taking on that
and come to Congress. Congress did not process that very quickly.
The insects spread to other areas. I think this is a good example.
Sometimes we would ill'efer taking the longer approach; sometimes
you need to move quickly.

Mr. VENTO. Yes. Well, it is a pretty dramatic example. I am cer-
tain that they are not that particularly dramatic always, but it is
the same sort of incident that occurs.

One of the other points, Mr. Overbay, you might want to expand
upon, is the increasing pressure that the rights-of-way across pri-
vate land is placing on local governments in their reliance on the
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Forest Service. I guess you are testifying, to really carry through
in trying to maintain these rights-of-way, that they are not pursu-
ing them across private lands where they have had historic rights-
of-way, and the consequence leaves the Forest Service facing a sig-
nificant challenge, maybe even having to purchase rights-of-way
where there may have been some legal right that a county or State
could have, should have pursued. You testified to it, and I want
you just to address that.

Mr. OVERBAY. That is right, Mr. Chairman. And, of course, we
would prefer to work with the local government, with the county,
and help them in whatever way we could to make sure they con-
tinue to exercise that particular right. But in a lot of cases because
of funding, other reasons, the counties are no longer wanting to
maintain a particular road as a county road. We have some oppor-
tunities I think in that case to try to step in a more aggressive way
to try to maintain that easement. That is one of the things we need
to look into.

But you have to prove, first off, there is a historic right, that
there was use, there was construction. There are a number of
things that have to be done.

Mr. VENTO. I think it is understandable that these sometimes
rural, out-State areas, would have, if they have an increasing inci-
dence of this, they simply don’t have the budget or the ability. Plus
it is an uncomfortable topic. I think that trying to go in and get
a right-of-way across someone in the county is not a pleasant task.

Mr. OVERBAY. No, and most of the adjacent landowners do not
want public access there. You know, there is a lot of pressure.

Mr. VENTO. Even though historically, there may be a legal right.
And the point, of course, is inviting the Forest Service to come in
and deal with this, which I would say, or the BLM, in this in-
stance, to deal with what is an unpopular topic, doesn’t help your
popularity at all, I guess; is that right, Mr. Penfold?

Mr. PENFOLD. Sometimes it doesn’t help our popularity.

Mr. VENTO. Otherwise, you are so well revered and loved, I am
certain you have no problems.

Mr. PENFOLD. We notice that on the Hill these days.

Mr. VENTO. But I just want to point out to my colleagues, per-
haps we can deal with this particular problem where the local gov-
ernment, State government is not picking up a normal responsibil-
ity. There may be reasons for it; I don’t think it is sort of a conspir-
acy.

I don’t think that yet. Notwithstanding, have the Forest Service
and BLM been able to identify a greater number of trespass cases
that you are experiencing because of these access problems, or been
able to observe trespass cases with regards to individuals, for what-
ever reason, that are using or trying to use public lands? Can you
comment on that?

Mr. PENFoOLD. We don’t have quantitative information on that,
but the anecdotal information is quite clear. There is a growing
amount of private landowners who are subjected to a growing
amount of trespass, as the demand to get access to the public land
is increased. So I think it is anecdotal, but I believe it is real.
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Mr. VENTO. I suppose it could be helpful if we wanted to get
more of an insight into the magnitude of the problem to include
that in the GAO survey.

Mr. Overbay, did you want to comment on that point?

Mr. OVERBAY. Yes, I don’t have any statistics on that either, but
I am sure that is a growing problem. Congressman Williams said
that there is going to be a shootout in Montana one of these days,
and that may be what causes some of that.

Mr. VENTO. I suppose you don’t have any knowledge on weed dis-
semination either, along these corridors?

Mr. OVERBAY. I do have some information on that. That is a real
problem. I am particularly familiar with the problem in the State
of Montana. There are weed-free areas where the local counties
and weed districts have worked very aggressively to keep those in-
vading weeds out of those areas. There are other parts of the State
that are absolutely covered with invading, noxious weeds. And
those weed seeds are disseminated with vehicles or foot traffic or
animal traffic.

Mr. VENTO. My point is, of course, that normally the weed dis-
semination goes on where you have disturbed areas, you know,
along the side of a road certainly can be a factor.

Mr. OVERBAY. I would like to add one thing. The Forest Service
assumes the responsibility for weed control along those easements
that we acquire. So we do feel a responsibility to take care of that
problem where we acquire easements.

Mr. VENTO. Well, I just was wondering what the human inci-
dence of it is. I didn’t want to diminish the importance of it. I just
want to understand it better, to know if it is a real problem or if
it is one that we are having reported to us. Do we keep records of
the categories? Who monitors and records such incidents? How do
we keep records in the two agencies of such problems?

Mr. OVERBAY. Are you talking about weed infestation?

Mr. VENTO. No, no, I think Iiave moved beyond that back to the
major point here in terms of the access issues or problems.

Mr. PENFOLD. We don’t keep any records on trespass problems.
The local sheriffs would be the place where most of the complaints
would be formally filed on trespass.

Mr. VENTO. Okay. Well, Mr. Hansen, let’s give him a chance to
get a question or two in.

Mr. HANSEN. Thank you, Mr. Chairman.

I know the study the GAO did was basically Montana, Oregon,
and California. The rest of us don’t quite have the attention on this
particular issue, so I would like to discuss some generalities, if I
may.

It always has been a concern of mine, dealing with either the
BLM or the Forest Service, as a city councilman in a little city, as
a State legislator and as a Congressman, as I look at the tools that
are given you, exchanges, trades, purchases, that it is almost an
impossible task to make those come about.

I don’t know if you have an average of how long it takes, but I
recall working on a case where Forest Service was right in our lit-
tle town of Farmington, Utah, my hometown. I worked on it as a
city councilman off and on for 12 years; as a State legislator, eight
years; Speaker of the House for two years, and finally we got it ac-
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complished when we put an omnibus bill in that picked up little
pieces all over the West, in 11 western States.

It was like the district ranger was bored out of his mind with it
and it went almost to the bottom of the pile, some movie actor
came along, he thought it was very interesting, as we saw happen
in Utah County—but I won’t go into that.

Why does it take you folks so long to bring one of these things
about?

Mr. PENFOLD. You want to go first?

Mr. OVERBAY. Yes.

It depends really on the complexity of the exchange. There are
a lot of requirements that do take some time. But if we have a fair-
ly simple exchange, we can get those through in fairly short order.
When we try to put together a large exchange involving a number
of private lands, say, and a checkerboard ownership—I am think-
ing particularly of some that I worked hard on Montana as did
Congressman Williams—one of the difficulties we run into, we may
have a willing proponent part of the private landowner, but when
we start identifying all of the national forest lands that they would
like to acquire in exchange, we suddenly find a whole lot of people
that say we don’t want that piece of national forest going into pri-
vate ownership so find some somewhere else.

And we are having increasing difficulty finding those parts of the
national forest land that we can exchange for the private owner-
ship. If you are talking about just a couple of 40’s, particularly that
are isolated, those generally are fairly easy to exchange.

Mr. HANSEN. How long does it take? Let’s say you look in the
West. These little towns start growing, and because they grow and
they encroach farther out, we also find the Forest Service in there.
All of a sudden, we find kids riding their bikes over them and gar-
bage on them and mess. We have to take care of them, clean them
up; the Forest Service doesn’t do anything for us on that.

It would seem to me that should be a simple matter, if the States
want to work it out and they exchange them. Why does it take so
long? What I am driving at is, Do you feel in your heart of hearts
that maybe the procedure is so complex and difficult that Congress
should streamline it somewhat?

Mr. OVERBAY. Okay. There are a lot of procedures. We have to
comply with the National Environmental Policy Act. We have to
notify the local governments. We have to look to see if there are
any artifacts or cultural resources on that land and, if there are,
take actions to protect those.

We have to do a survey to see if there are any endangered or
threatened species on that land and, if so, figure out how we can
mitigate that. All of those things do take time, going through all
those procedures before we can declare a valid exchange. Of course,
there is also the appraisal process.

Mr. PENFOLD. I might interject, too, often planning amendments
need to be done, at least with our areas. So I might point out—ex-
cuse me, Jim.

Mr. OVERBAY. Go ahead.

Mr. PENFOLD. I might point out something else that is good
news, and that is our Federal Land Exchange Facilitation Act regu-
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lations have finally been turned loose by OMB. So we should have
those printed Monday or Tuesday.

Mr. HANSEN. That is encouraging.

Mr. PENFOLD. I think that will help.

Mr. OVERBAY. And those will apply both to the BLM and the For-
est Service.

Mr. HANSEN. By the time you jump through all those hoops you
were just talking about, Mr. Overbay, how long do you think it
would normally take to make a simple land change, not one of
those complex rascals, but one of those simple ones?

Mr. OVERBAY. I think if it was simple and we worked as quickly
as we could, we could probably do that in just a year.

Mr. HANSEN. One year?

Mr. OVERBAY. Yes. Again, it depends on the availability of the
fl}lxmiingd and what you find when you go out to look at what is on
the land.

Mr. HANSEN. In my opening statement I talked about the State
of Utah where I represent the first district. The complaint I get
from county commissioners and local county officials is the Forest
Service closing roads. Now, I have to go with the governor down
to St. George, Utah, Thursday morning, and speak to the county
commissioners. It is a sure bet first question will be, Why did the
Forest Service close these following roads? And they will bring
their map up and show it to me.

Now, you have got some very fine people out there. I don’t want
to criticize them; they just do what they are told to do. They say,
well, we can’t maintain them. Is that the real story?

Mr. OveErRBAY. That is part of the story. Lack of adequate funds
to maintain the road. If you leave it open, you get some damage,
particularly with increasing use, that is Foing to be unacceptab%e,
so closure at least prevents the erosion from the road. Roads are
a major source of erosion in a lot of our watersheds. But the thing
that is going on in a large part of the West is concerns about open
road-density and the impacts that has on wildlife habitat. And I
can think of a particular example. Again in Montana, we got a
jeopardy ruling from the Fish and Wildlife Service on our existing
road system on the Flathead Forest as causing jeopardy to the griz-
zly bear, and recommending that we reduce that open-road density
to, I think, something less than a mile per section. So we are clos-
ing roads for wildlife purposes as well.

We have had an active program in the State of Idaho, working
with the State Game and Fish in regards to that. There is a re-
source issue as well as just lack of adequate money to maintain the
roads.

Mr. HANSEN. In our particular area, the issue in front of us
today, I am sure there is no question, it is more the BLM enforcer
is closing roads than it is private people not allowing public
through. And it just drives us crazy.

As I mentioned in my opening remarks, we have constantly
asked Craig Reynolds for a report on all the roads they closed. That
high. Of roads that had been used for access, and the reason. Some
of the reasons you just talked about, would be the reasons. Others,
it is just kind of a catchall. You know, you have always got to have
a catchall in every contract. You just can’t maintain it. It is not too
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hard to maintain roads across the desert in some areas, but that
is not my place to say.

Let me just ask a couple more, if I may, Mr. Chairman.

You know, I worry about the poor John Q. Public who wants to
go out on public lands and he is absolutely confused. Deer season,
antelope season, whatever, camping, fishing, goes out there and he
has got people yelling at him from both sides. All he wants is a
pleasant experience. Some landowner is saying you are on private
land; he doesn’t know that. And maybe somebody else is telling
him he can’t camp there, he can’t camp there. Why can’t we just
put together some very simple maps that would show what is pri-
vate and what is public?

Now, all of us are not in a position to go up to the State and get
the maps or go to the county and get the maps or even read them.
But if a person is going to a certain hunting area, in the State of
Utah, in big game we divide up the State by hunting areas, and
if he just had one that would show him what he had, I am sure
he would be happy to pay for those. I know you have got all kinds
of maps in your areas, I have got piles of them that I picked up.
Has anyone ever just thought of simplifying those and making
them available to the public?

Mr. PENFOLD. We have tried that, and it has been very success-
ful. We have different classes of maps. Some of them are a little
too complex, but we have developed in some States a very sim-
plified, very local, inexpensive handout type of a map that helps a
person get into this particular drainage and how to get there. We
have found those to be very successful.

Mr. HaNsEN. I think the poor guys gets bamboozled. He goes in
there, he is at the mercy of somebody who speaks with great au-
thority, doesn’t know what he is talking about, just doesn’t want
him on the ground.

You mentioned that mountain biking is becoming a very impor-
tant thing. In southern Utah, around Moab, Utah, it is almost the
capital of the world. I have never seen so many bike shops in that
particular area. People are buying those, and they want more ac-
cess to certain areas.

Now, I know I disagree with my good friend from Minnesota
here, but it would seem to me if we allow horses into wilderness
areas—and I know I am spitting on a flag of some of the people
here, and I have had horses most of my life—but I know horses
cause probably as much mess, more than a mountain bike would,
clawing up those trails, people taking all kinds of trash. And we
have taken out packs full of junk that people have brought in with
horses. And I don’t want to take horses out, but it would seem to
me if we are going to allow horses in some of those areas, I don’t
know where a mountain bike would be all that detrimental.

Terrible thing for me to ask you, so I am not going to ask it.
Well, we did make one change on it, you may recall, we allowed
the mechanized vehicle in there known as a wheelchair. But would
either of you like to comment on that?

Mr. PENFOLD. We can find plenty of good areas for the mountain
bikers to go without being in the wilderness areas, we really can.

Mr. HANSEN. Do you think a mountain bike is dirtier and
messier than a horse?
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Mr. PENFOLD. I have cleaned up after quite a few horses and 1
haven’t——

Mr. HANSEN. Not too much exhaust from a mountain bike like
there is from a horse, you notice. Also, they don’t eat the grass
while they are in there. Don’t get me wrong, I don’t want to pit
horses against it. I wouldn’t want to do that.

Well, I better stop. I see my friend from Minnesota——

Mr. VENTO. Mr. Williams.

N Mr. WiLLIAMS. Yes, Mr. Chairman. It is nice to see both of you
ere.

And, Mr. Overbay, your appearance here signifies the real reason
I asked for the hearing. I just wanted to see you come up and talk
to us about something besides the Montana wilderness.

Are we going to get it done this time? I see we have got the For-
est Service with us for a change.

Mr. OVERBAY. Mr. Williams, I really was disappointed I wasn’t
able to testify in favor of the Montana wilderness in time.

Mr. WIiLLIAMS. Me, too.

Mr. Penfold, when you say mountain bikes, you are referring to
pedal bikes, not motorized?

Mr. PENFOLD. Yes, sir.

Mr. WILLIAMS. Mr. Overbay, you speak in your testimony of the
road access fund being between $4.5 million and $6 million but de-
creasing. You say that because of the limitations of money from
that fund, as well as other problems, including reluctance of pri-
vate landowners to sell or trade and because of increasing prices
of land, that it may take as much as, what, 40 years or half a cen-
tury to get appropriate access, I think you said, to the public’s es-
tate.

Let me ask you about that fund. What is in that line item? What
do you fund out that line item in the Forest Service?

Mr. OVERBAY. We don’t get a line item for access. We pay for
that out of our roads——

Mr. WiLLIAMS. Yes, the road access fund. What are the compet-
ing elements within the fund?

Mr. OVERBAY. That is the money that is appropriated to do all
of our road construction, reconstruction and the accompanying en-
gineering that is needed to do that particular program. And that
is a program that has dropped dramatically in the past four or five
years.

The trail program, trail construction is still going up, so that
isn’t as much a restriction, although the bulk of our access ease-
ments have been connected with roads and not trails.

Mr. WiLLIAMS. What percent of that, whatever it is, $5 million,
is used for acquisition for purpose of access?

Mr. OVERBAY. That $5 million, which is down to $3.5 in fiscal
1993, is used for the access program. The total road program, well,
for fiscal 1994, what is in the budget is about $97 million.

Mr. WiLLIAMS. I see. So the $4.5 million to $6 million is the ac-
cess—those are the access dollars only?

Mr. OVERBAY. That is the amount that we identify for access.

Mr. WiLLiaMS. Within the full—

Mr. OVERBAY. Within that full line item for road construction.
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Mr. WiLLIAMS. Would the public be better served and your agen-
cy better served, which may be one and the same thing here, if we
had a separate line item just for access and funded that separately,
through the appropriations process? Just for acquisition, rather.

Mr. OVERBAY. I hate to testify on more line items for our budget.
We would really like to see it go the other way. Perhaps what we
need to do, and maybe we would work with the committee, is to
figure out a way to identify that better and track it better so that
it is clear how much is going for access, so that when Congress is
looking at our total road program, they see that there are parts
needed for other purposes that may have a high priority that they
will leave there in the budget.

Mr. WiLLiaAMS. What did the Forest Service spend last year, and
perhaps what you intend to spend this year, on road building for
the purpose of timber sales?

Mr. OVERBAY. The amount that the President asked for in fiscal
year 1994 was $133 million. The amount that is in the conference
bill is $97 million. It is a $36 million reduction. That is for all
roads, but general purpose and recreation as well as timber.

I don’t have the specific break down right with me. I can provide
it if you would like.

[Editor’s note—Information not received at time of printing.]

Mr. WILLIAMS. Mr. Penfold, there are one or two things that you
think this committee or any committee, appropriations, perhaps,
could do to encourage the resolution of this problem before us, what
would they be?

Mr. PENFOLD. We talked about the condemnation. That is not a
big piece.

Mr. WiLLIAMS. Not condemnation, the whole acquisition and ac-
cess problem.

Mr. PENFOLD. That is not a big piece of it. What we look at in
terms of moving forward more rapidly. We have the staff capability
as we sit right now to do a lot more than we are doing. Particu-
larly, in right-of-way acquisition the limiting factor primarily is
dollars to pay for right-of-ways, as opposed to staff time. What hap-
pens is that we choose very carefully which right-of-ways we go
after, because we have a very limited amount of dollars, so we look
at the least-cost right-of-ways, which might not be the highest pri-
ority for public purposes.

So we recognize that the Administration has to limit its requests
and the Congress has to choose carefully, but the authorities are
in place. Primarily, the probelem is dollars to carry out the pro-
gram.

Mr. VENTO. If the gentleman will yield, Mr. Penfold—the gen-
tleman yields?

Mr. WILLIAMS. Sure.

Mr. VENTO. What is the source of your funding for this?

Mr. PENFOLD. We get $1.4 million for right-of-way acquisition
from Congress.

Mr. VENTO. Specifically, a line item for that purpose?

Mr. PENFOLD. It is part of our lands program and specifically
mentioned.

Mr. VENTO. LWCF?

Mr. PENFOLD. No, no.
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Mr. VENTO. Just part of a lands program.

Mr. PENFOLD. The lands program takes care of land acquisition,
which is a separate appropriation.

Mr. VENTO. I just wanted to ask.

Thank you for yielding.

Mr. WiLLiAMS. Mr. Penfold, do you find that the ability to reach
compromise, to create corridors or purchases or trades, do you find
that that difficulty is on the rise in Montana?

Mr. PENFOLD. I think it is on the rise. And the information I got
from talking with some of our managers before coming to this hear-
ing was the same kind of information. It is getting more difficult
out there as tension in the West increases. That is driven by a lot
of different things, but we see it getting more difficult.

Mr. WiLLIAMS. Now, in this issue, Mr. Chairman, and a number
of others, we are finding that America is coming over the brow of
the last hill. And it creates the kind of contention that we see in
this issue as well as many others, whether they are timber-sale
roads or geothermal drilling around Yellowstone Park, or whatever.
We are standing on the brow of the last hill trying to figure out
what to do.

Thanks.

Mr. VENTO. Thank you.

Mr. Smith?

Mr. SMITH. Thank you, Mr. Chairman.

Gentlemen, welcome. I am glad to see you healthy again, Jim.

I wanted to ask you, both of you, something Mr. Overbay has tes-
tified to about 9 percent of the Forest Service land that is inacces-
sible because of access. Do you have any idea how many land-
owners are denying access, what percentage? Must be a very small
percent.

Mr. OVERBAY. You are talking about where we don’t have an
easement? I don’t have that specific information.

Mr. SMITH. It is probably small, isn’t it?

Mr. OVERBAY. No, when I talk about the percentage or the
amount that we don’t have clear easements to the Federal land,
there are other areas where there is access today that may be de-
nied in the future, particularly as landowners change. That is the
growing problem; there is no question of that.

Mr. SMITH. But you have to say, turning this around, that a very
high ‘)majority of landowners allow access for hunting and recre-
ation?

Mr. OVERBAY. That has been the history. The problem was not
very severe several years ago, but as the landownership is chang-
ing, that is where we are really running into some of the problems.

Mr. SMITH. I understand. You know, sometimes the difficulty in
our jobs collectively is we overreact to the minority problem and we
restrict or deny rights to the majority who are allowing access,
doing a good job, a%lowing people to trespass, cross their land for
whatever purpose, including recreation. I wanted to make that
point, because that is still the case, even though there may be a
rising problem.

Mr. Penfold, would you comment on that?

Mr. PENFOLD. I agree entirely with what Mr. Overbay said. I
think it is a small percentage, but growing.
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Mr. SMITH. And I heard you use the exchange tool as one of the
many, Mr. Penfold. I have not seen that aggressiveness with the
Forest Service.

Is the exchange item a strong priority or not?

Mr. OVERBAY. It is a high priority, and we feel we can solve a
lot of the access problems through exchange. But as I mentioned
earlier, some of those are becoming harder to accomplish.

Mr. SMITH. Sure.

Mr. Penfold, from my own experience, I know that the landowner
must initiate the proposal to the Bureau of Land Management for
exchange. It must come from the individual.

Mr. PENFOLD. That is generally the case, but not all the time.

Mr. SmITH. Then if you were aggressive about it, somebody might
in the Burns District look at a map and propose that the land-
owner come in for an exchange program that he might not have
even thought about.

Mr. PENFOLD. Absolutely, and that is what we would call a “bu-
reau in motion” program. We think that is a good tool.

Mr. SMITH. And that kind of an issue would be very important,
because as you know, you have a habit of operating traditionally
over the years, and change sometimes doesn’t occur to you. So I
would encourage both agencies to propose to people land exchanges
that would block up and help solve some of these problems.

Mr. OVERBAY. Mr. Smith, in our forest planning process, we iden-
tify particularly those isolated tracts that we would consider avail-
able for exchange. We have specific maps, and that does help en-
courage some people to take a look and propose exchanges.

Mr. SMITH. Now, what about sale of isolated areas? I know it—

Mr. OVERBAY. We do not have authority to sell. We have no au-
thority to sell land.

Mr. SMiTH. BLM?

Mr. PENFOLD. Yes, we do, and we do occasional sales. We prefer
to do land exchange, though.

Mr. SMITH. Sure, I understand that.

Would it assist the Forest Service if they had a chance, if you
had authority to sell isolated tracts?

Mr. OVERBAY. We would prefer to exchange.

Mr. SMITH. I am sure you would, but there may not be that op-
portunity either.

Mr. OVERBAY. I am not sure that we want to see authority grant-
ed to us to sell off the national forest.

Mr. SMITH. You don’t want the ball on that.

Mr. OVERBAY. Don’t want to open that can of worms.

Mr. SMITH. All right, okay.

Then to both of you, does the law give you sufficient authority
now to demand access for the essential kinds of efforts that both
your agencies have to perform for the public?

Mr. PENFOLD. Eminent domain ultimately is the authority and
we have talked about that.

Mr. SmiTH. But you don’t use eminent domain for recreation
kinds of access? Or do you?

Mr. OVERBAY. We can.

Mr. PENFOLD. Yes, we can.

Mr. SMITH. Can you?
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Mr. PENFOLD. We can.

Mr. SMITH. I didn’t realize you could. But you hesitate, you are
correct, you have a public image as well.

Mr. OVERBAY. It is a last-resort effort. We really would try to
work things out with the landowner.

Mr. SMITH. You know most of the lands in the West I am famil-
iar with, small towns, Federal Government, BLM and Forest Serv-
ice are the major employers. And so you are part of the community.

Thank you.

Mr. VENTO. Mr. Thomas?

b fo: THOMAS. Thank you, Mr. Chairman. I will try and be fairly
rief.

I must tell you that I have the same experience that Mr. Smith
mentioned in terms of exchanges, and I tracked some of them. It
has been more than five years, and they still are not done. We ei-
ther gught to get on or get off, it seems to me. And that hasn’t hap-
pened.

I have to tell you that I think the arrangement is such that if
a local manager or a local supervisor doesn’t want to do it, it
doesn’t happen. There are a million ways you can keep it from hap-
pening. .

Mr. OVERBAY. I know a lot of examples where exchanges have
dragged on for years and years, too. You are absolutely right. And
there are a lot of reasons. And sometimes it is a lack of aggression
on the local manager.

Mr. THOMAS. What about leases, Mr. Penfold. If I have a lease
on public land for grazing or whatever purpose, and I have the ad-
jacent private land, is there any arrangement made then for me to
provide access to that land?

Mr. PENFOLD. Access to the private land by virtue of a lease on
the Federal Government land?

Mr. THOMAS. Access to the public land, is there any trade-off,
any arrangement, any obligation in the contract?

Mr. PENFOLD. Yes. Generally, for government access only, but
not public.

Mr. THOMAS. I see. Have you thought about that?

Mr. PENFOLD. Yes, we have.

Mr. THOMAS. And what have you thought?

Mr. PENFOLD. We have not developed an initiative to put before
Congress to go after that.

Mr. THOMAS. It would take that, you think?

Mr. PENFOLD. Yes.

Mr. THOMAS. Some sort of, that is right, authority. I am sort of
interested in this study. I haven't reviewed the study, but it looks
to me like it is the result of a questionnaire; is that right?

Mr. PENFOLD. Yes. The GAO study?

Mr. THOMAS. Yes.

Mr. PENFOLD. Yes, sir.

Mr. THoMAS. And you indicate, both of you—

Mr. PENFOLD. Excuse me, sir, GAO did do some field trips in re-
gard to that as well.

Mr. THOMAS. Basically, though, they just talked to people in your
agency. And you indicated in a couple places that you have been
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moving on this since the study. Is this the first indication you had
of the need for access?

Mr. PENFOLD. No, not for the BLM. Matter of fact, BLM partici-
pated in a Keystone dialogue in 1989 relative to access. We did our
own evaluation before that. And so this is not a new issue.

Mr. THOMAS. I wouldn’t think so. I mean we are acting like this
GAO study is something that brought up a new idea. It is not a
new idea at all.

Mr. OVERBAY. No, we have identified this problem for years, and
I am also particularly familiar with it from when I lived in Mon-
tana. The governor held a number of town meetings and it was
identified as probably the number one issue.

Mr. THOMAS. The hunters hold town meetings in my State and
talk about it, have for years, and properly. It is something that
ought to be done. It indicates, Mr. Penfold, according to the num-
bers here, that 33 percent of Wyoming BLM land has inadequate
access. Would you think that sounds reasonable?

Mr. PENFOLD. I don’t have any other information what is there.

Mr. THOMAS. Just from your own background, doesn’t that seem
a little high?

Mr. PeNroLD. Little bit high for Wyoming. Montana
percentagewise would probably be higher than that, just from what
I w&)uld believe. Wyoming tends to have a little bit better blocked
land.

Mr. THOMAS. BLM land usually splits out. I mean, after all, this
is not withdrawn land. This is land that was residual after every-
thing else was done. And so it is scattered around. I really guess
I find it difficult to imagine that 33 percent of it is——

Mr. PENFOLD. That would be my gut reaction, too, although I
don’t have any different information than that.

Mr. THOMAS. I guess I don’t ever either. At any rate, it is good
to have you here. The GAO study didn’t have any answers. You all
have sort of recited the things you have been doing, so no one has
really a breakthrough on notions here of what to do. Would you say
that is fair?

Mr. OVERBAY. I think we both indicated, though, that we prob-
ably need to become more aggressive and probably need additional
resources to really step up the pace of acquiring these easements.

Mr. THoMAS. When you think about it, there are a number of
very effective groups, private groups that have resources. They buy
land for the most part and sell it to you all.

Mr. OVERBAY. Yes, we work closely with those, and that is an-
other way it acquires easements.

Mr. THOMAS. What would you think with encouraging access to
what we have rather than purchasing more?

Mr. OVERBAY. That could be a priority, certainly, in providing
adequate access. We could put more priority in the use of our
Land-Water Conservation Fund for that.

Mr. THOMAS. It just seems in general that it is sort of obvious
to be saying a third of the land you already have is unaccessible,
but we are busy buying some more with what resources we have.

Mr. PENFOLD. Our principal acquisition program is land ex-
change, and we are acquiring 250,000 to 300,000 to 350,000 acres
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a year. That little sample in Montana, for example, 50 out of 78
tracts had important access aspects of the acquisition.

Mr. THOMAS. That is ten years, ten years?

Mr. PENFOLD. Per year. In the last ten years, I guess I don’t have
the figure on the top of my head, but generally on an annual basis,
we are acquiring a quarter of a million to 350,000 acres per year.
And that also puts land in private ownerships. So we see——

Mr. THOMAS. Sure, and I understand it is not easy. I don’t mean
to be critical, but it does seem that when it is all said and done,
there is more said than done in this issue. And maybe we ought
to change.

Thank you.

Mr. VENTO. Well, I have a series of other questions, but I think
I will restrain because we have a long list. If I get started, I know
that others will then join in. So I want to thank the agencies for
their testimony.

We may send some written questions along to help guide us in
terms of getting you transfers.

Thank you very much.

Thank you, gentlemen.

We are pleased to welcome the second panel, Dr. David Rock-
land, executive director of Times Mirror Magazines Conservation
Council, one of the principals that pointed this issue out to me and
to others, and prompted the GAO review which brought this into
better focus.

Mr. Lewis Hawkes, the Public Land Access Association from
Bozeman, Montana, Mr. Stan Frasier, the Montana Wildlife Fed-
eration, Helena, Montana, and finally, Ms. Anne Kersten, Reno,
Nevada.

We are pleased that you are here, and thank you for your pa-
tience today.

The members are very interested, as I am, in this particular
topic.

Your statements have been made part of the record.

And, Mr. Williams, did you want to welcome any of your

Mr. WILLIAMS. Just to thank each member of the panel, particu-
larly the Montanans for traveling back here. It is nice to see you
here.

Thanks for responding to our request to be with us.

PANEL CONSISTING OF DR. DAVID B. ROCKLAND, EXECUTIVE
DIRECTOR, TIMES MIRROR MAGAZINES CONSERVATION
COUNCIL, WASHINGTON, DC; LEWIS E. HAWKES, EXECUTIVE
DIRECTOR, PUBLIC LAND ACCESS ASSOCIATION, INC., BOZE-
MAN, MT; STAN FRASIER, VICE PRESIDENT, MONTANA WILD-
LIFE FEDERATION, HELENA, MT; AND ANN KERSTEN,
SPARKS, NV

STATEMENT OF DR. DAVID B. ROCKLAND

Mr. VENTO. Mr. Rockland, your statement has been made a part
of the record. You can summarize it as you wish as you proceed.

Thank you very much.

Mr. RocKLAND. Thank you, Mr. Chairman.
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My name is David B. Rockland. I am the executive director of the
Times Mirror Magazines Conservation Council. Times Mirror Mag-
azines is the Nation’s largest publisher of outdoor recreation maga-
zines.

Times Mirror Magazines reaches 30 million Americans every
month through the pages of Field and Stream, Outdoor Life, Popu-
lar Science, several ski publications, the Sporting News, a golf mag-
azine and a boating magazine. We see the use of public lands as
critical to the recreation activities that we cover in our magazines.

I would also like to point out that this testimony is being submit-
ted on behalf of the Congressional Sportsman’s Caucus Foundation
on whose board I happen to serve.

Our company applauds your leadership, Chairman Vento, and
that of the subcommittee, Mr. Williams as well, for bringing this
issue to the forefront. It is a big problem out West.

Mr. Williams, I just traveled back from Montana. I am a resident
of this area, and although it is a topic I heard a great deal about
in the southeastern corner of your State, it is not an issue we see
a great deal of here within the Beltway.

This committee’s request for the GAO study and the subsequent
hearing I think will greatly help bring this issue to the forefront.
I am not going to deal in my testimony here this morning with the
causes and effects of blocked access. I think it has been done very
well by the previous witnesses, as well as some who will follow. I
would, however, like to offer up several solutions and also point to
a little public opinion research that our company has done.

Last year, we hired The Roper Organization to look at the issue
of public lands access among several others that we covered in a
survey of all Americans, a representative cross section of the Amer-
ican public. We asked the question, At the moment, about one-
tenth of all land owned by the Federal Government is not acces-
sible to the public because it is surrounded by private property—
that means there is no access to Federal land without trespassing
if individuals want to go hiking, hunting or fishing—do you think
the Federal Government should find a way to provide access to this
publgc land at this time, or isn’t this an important priority right
now?

The responses from this representative cross section of the Amer-
ican public were: 51 percent came back and said, Yes, this is an
important priority, the government should work on it; and, 35 per-
cent came back and said, No, it is not an important priority right
now. A volunteered response was that we should provide access for
individuals only, not for businesses; that was provided by 6 percent
of the public. There was no response from about 7 percent.

It was interesting, looking at some of the demographic break-
downs of the response to this question, that it does divide some-
what along income lines. People who make very little money
thought this was much more important than the general public.
Those who tend to be much more affluent found this not as press-
ing an issue.

I would like to mention one other sort of source of public opinion
in a way. President Clinton, in a voter’s guide that we ran in our
magazines and newspapers last fall right before the elections,
wrote that he would work to ensure appropriate access to public
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lands. Therefore, this Nation’s leader has seen this as an important
issue as well.

I think when we talk about solutions, we have to be very careful
how we frame the problem. As I mentioned, I spent last week in
your State, Mr. Williams, hunting on a ranch. It is a 25,000-acre
ranch on which are scattered seven 40-acre parcels. And when I
talked to the rancher about the problem, he said, I don’t want to.
I believe in the importance of addressing it, but we can’t go too far.

I don’t want people walking across all my land to be able to ac-
cess those 40-acre parcels. That is not at all what this issue is
about. It is more about problems, such as Lew Hawkes showed me
when I had an opportunity to visit the Gallatin National Forest,
where there is a thin strip of private land that prevents access to
about 500,000 acres of that national forest.

I would like to offer several solutions. We talked about the prob-
lem a great deal this morning but I would like to throw out some
ideas about how this subcommittee and the Administration might
address this topic. I have seven thoughts in mind.

One is the old Washington solution of “we need more money.” In-
deed, that is probably the case here, at least a redirection of funds
within the BLM and the Forest Service, to encourage those agen-
cies to aggressively seek easement acquisition from willing buyers
and make much better effort to consolidate public holdings into ac-
cessible tracts. It is never popular as a second idea to suggest that
we need more lawyers, but maybe in this case it would actually
help. Legal resources devoted to documenting the legal access that
already exists would take a major step in the right direction.

A third idea is that there have been efforts by this committee in
fact, and the Congress as well, to disallow R.S. 2477 claims. This
would only serve to really exacerbate this problem. R.S. 2477 is one
of the primary tools that is used to prove the existence of a public
road before that land passed into private or State hands.

A fourth idea is that some of the private land does pass through
public ownership and there are defaults on Federal loans handled
by the FMHA or the RTC. Rarely does the government place ease-
ment on those lands for either the purpose of creating public access
or for other reasons such as conservation.

It seems to me that solutions such as this which do not have di-
rect cost to the U.S. Treasury ought to become standard operating
procedure.

A fifth approach that could be considered is that Congress sent
about $125 million to counties that hold major tracts of public
lands in the form of payment in lieu of taxes. There is no reason
that, in certain cases, a portion of those funds might be devoted to
creating public access to those lands on which the public is in fact
paying these taxes or pseudo-taxes.

The sixth idea, that has come up already this morning, is that
permittees who use public lands should be required, in many cases,
to provide access across their adjacent private lands as a condition
of their permrit.

My final thought is that we ought to consider devoting a portion
of the Land and Water Conservation Funds to the addressing of
public access problems. We spend most of the money acquiring
land. It seems a much more cost-effective approach to providing
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recreation opportunities, what that fund is partially intended to do,
is instead to purchase easement to open up existing public land.

Just to conclude, I think the West is really changing. Part of that
change is a movement in a way toward a land ethic that is very
similar to what we have here in the East. There has been a contin-
ual erosion of access to public land. I think we need to confront the
problem and reverse the trend.

Chairman Vento, Mr. Williams, I applaud you and the other
members of this committee for convening this hearing, and I hope
that your efforts will result in an increased focus on this important
problem.

Thank you very much.

Mr. VENTO. Thank you, Dr. Rockland.

[Prepared statement of Dr. Rockland follows:]
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Introduction

Chairman Vento, my name is David B. Rockland. I am the
Executive Director of the Times Mirror Magazines Conservation
Council. Times Mirror Magazines is the nation's largest publisher
of outdoor recreation magazines. We reach 30 million Americans
every month through the pages of Field & Stream, Golf Magazine,
Home Mechanix, Qutdoor Life, Popular Science, Salt Water Sportsman,
Ski Magazine, Skiing Magazine, Sporting Goods Dealer, Skiing Trade
News, The Sperting News, and'XQthing.‘Use of public lands is
critical to the recreation activities we cover in our magazines.

The Conservation Council was developed in 1990 to collectively
use the communications strengths of our magazines to address
natural resource conservation issues. Our programs include
quarterly editorials that run identically in all our titles
informing our readers and urging their involvement in conservation
issues, annual surveys with The Roper Organization on Americans'
conservation vie&s, an environmental education grants program, and
our Washington office activities.

I am also a Board member of the Congressional Sportsmen's
Caucus Foundation and the National Fish and Wildlife Foundation.
Blocked access to public land is an issue that is particularly high
on the agenda of the Caucus Foundation.

Our company applauds your leadership, and that of this
subcommittee, in bringing the issue of public lands access to the
forefront, first through your request of the GAO study, and
secondly by holding this hearing. Blocked public access is a

2
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concern of many Americans, yet its implications are not understood
within the Beltway. Hence, this hearing is an important step toward
improving Congress' understanding of the issue.

We view blocked public access to public lands as a critical
problem in public lands management. With an increasing diversity of
interests seeking'to use public land, and a growing urbanization in
the West, blocked access is a growing problem. Many of our readers
héve related to us cases of being excluded from lands to which they
and every American have equal title. Blocked access to public lands

is a critical issue for this subcommittee.

h u ccess to Public ds Probl
As one example of the cause and effect of blocked public
access to public land:

Tomorrow deer season opens. For years you've been
hunting the mountain meadows on the Gallatin National Forest
behind the Jones ranch. Your son is with you for his first
deer hunt. You plan to set up camp for the night and await
the dawn. Anticipation is high.

But as you reach the turn-off to enter the Forest, you
find a locked gate. "No Trespassing, No Hunting, No Access to
National Forest," says the sign.

Then it comes to you -- an out-of-state resident recently
bought the Jones ranch, and this once public road that runs a
hundred yards_through the ranch has now been blocked off.

Looking over the Forest €ervice map of the area, and with
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nightfall quickly approaching, you see there is no other way
into the National Forest. The spectacular scenery before you,
with the public lands you have always used for hunting, family
picnics and hiking are now off-limits. A once public land has
become private{

You turn to your son and say, "I'm sorry, we won't be

able to hunt this year."

£?

The West was settled in a checkerboard manner. As a
consequence, access to some tracts of public land is only obtained
across private land. Although these access roads were publicly
built and maintained, periodically they are closed -- due to new
owners or a lack of maintenance.

From the 1860s to the 1950s, federal, state, county and
railroad company efforts were combined in an important effort to
create unhindered road/trail access to public lands. For example,
R.S. 2477 was passed in 1866 to give miners, loggers and
homesteaders legal right to build public roads across public lands
to facilitate the development of the West. Also, in 1885, Congress
passed the Unlawful Enclosures Act to prevent anyone from enclosing
public lands within private lands and thus controlling public
lands. Similarly, when the railroads transferred property to
private land owners, they normally added a phrase to the deed
declaring that any roads across the land were public roads. In

1906, Congress passed the Forest Homestead Act to permit patenting
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of lands for agriculture within the forest reserves. When the
homesteads were established, the rangers reserved 60 foot strips of
land across the homesteads for public access.

But beginning in the 1960s, attitudes toward increasing access
to public lands chahged for several reasons: 1) the increase in
value of big game animals; 2) the acquisition of large ranches by
corporations or non-westerners; 3) efforts by preservationists to
limit public use of public land and activities such as hunting and
fishing; and 4) fewer available funds for local governments to
maintain roads.

Times Mirror Magazines was especially interested when
Congressman Vento asked the GAO for an analysis of the public
access problem. GAO found that 50.4 million acres of public lands
are off-limits =-- 17.3 million on the Forest Service and 33.1
million on the BLM. This is an area about the size of Maine,
Vermont, New Hampshire, Massachusetts, Rhode Island, Connecticut,
New Jersey and Delaware combined. Or, to put that in another
perspective, it represents an area equal to about 22 Yellowstone
parks.

The problem is most significant in california, Colorado,

Idaho, Montana, Oregon, Utah and Wyoming.

Impacts
The GAO found that the primary impacts are losses of fishing,
hiking, hunting, off-road vehicle use, mountain~biking, camping and

pleasure~driving opportunities. In addition, construction, trail
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and road maintenance, and wildlife habitat management are also
adversely affected by blocked public access.

While the problem is concentrated in the West, its impact is
felt by many Americans in other parts of the country. These include
people who travel West to tour the land and anyone working in the
outdoor recreation industry providing goods and services to those
who use Western public lands. Outdoor recreation is a $300 billion
industry, so people in every state in the country including those
who earn their livelihoods in outdoor recreation, are affected.

There is also the matter of equity.'While we worry about 3.2
million public acres having been given away under the patenting
provision of the 1872 Mining Law, the reality is that lands with
blocked public access are ostensibly being given away as well. This
total, however, is 50.4 million acres. The individual controlling
access to public land can have defacto exclusive use and ownership
of that land. ‘ They may never take title, but the individual
controlling the access receives many of the same benefits as fee
simple title.

Private landowners who block access may have legitimate
concerns. Vandalism, trespass, poaching, liability or simply a
desire for privacy are some of the reasons landowners "lock the
gates."

However, other reasons also exist, including exclusive
personal or commercial use of public lands and charging access fees

to these lands.
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Framing the Solution
The public would like Congress to take steps to resolve the
public access issue. In a surve§ our company commissioned last year
with The Roper Organization, we asked:
"At the moment} about one-tenth of all land owned by the
federal government is not accessible to the public because it
is surrounded by private property. This means there is no
access to federal land without trespassing if individuals want
to go hiking, hunting, or fishing. Do you think the federal
government should find a way to provide access to this public

land at this time, or isn't this an important priority?"

The responses from this representative cross-section of the
American public were:

Yes, should provide access =-- 51%

Not an important priority now -- 35%

Provide access for individuals only, not for businesses (a

volunteered response) =-- 6%

Don't Know/No Answer -- 7%

Some of the demographic groups believing that provision of
access is more pressing than the level of concern of the general
public were people making less than $20,000 a year (58%), Democrats
(57%), Westerners (56%), and hunters (59%). Individuals who did
not feel this was as important as the general public were upper
income Americans (43%), college graduates (38%), and

preservationists (46%).
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President Clinton has pledged to address this issue. In a
Voters' Guide we ran in all our magazines and newspapers just prior
to the 1992 elections, he wrote: "I would ... reinvigorate the Land
and Water Conservation fund to make more funds available for the
acquisition of public outdoor open spaces.... I would work to
ensure appropriate access to public lands."

But to address this issue, the problem must be carefully
framed. First, proponents of increased access to public lands are
not asking for every acre of public land. For example, I have just
returned from visiting the Medicine Rocks Ranch.in Southeastern
Montana. This 25,000 acre ranch includes seven 40 acre tracts
managed by the BLM that are scattered throughout the ranch. The
rancher is justifiably concerned that calls for increased public
access will result in the public being able to walk or drive across
his land to wuse these 40 acres, which are virtually
indistinguishable from the rest of his ranch. Cases like this ranch
are not the issue.

What we are talking about are situations such as exist on the
Gallatin National Forest, where a thin strip of private 1land
prevents access to 500,000 acres of National Forest and where
existing public roads have been closed by private landowners.

And, this is not a matter of taking away private property
rights. Instead, it is a matter of enforcing existing public

rights by not privatizing vast tracts of public land.
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Specific Approaches

Solving the public access dilemma is not a matter of passing
new laws. Our government agencies have the necessary powers now to
resolve many of the problems. While the public access issue is
discussed everywheré people gather in the West, it is not a "hot
issue" inside the Beltway. Therefore, a first step is to raise the
profile of the issue, and ask the agencies why they have not done
more to address this problem. This hearing is a giant step in that
direction.

There are some solutions to be considerea:

1) Money is often what it takes. Higher appropriations for
easement acquisition, consolidation of existing tracts, and
documentation of existing public roads are where funds are needed
or where resources need to be re-directed. This subcommittee should
encourage the BLM and Forest Service to spend more money on
easement acquisition from willing buyers and to aggressively use
land exchanges to consolidate public holdings into accessible
tracts. The ranchef I visited last week in Montana believes much of
the problem coulé be solved with greater efforts by BLM to
consolidate its holdings.

-2) More legal investigations would help. The Public Lands
Access Association in Bozeman, Montana reports that 80% of public
access problems are situations where legal access already exists
but needs to be documented and enforced. Legal resources devoted to
documenting existing access would deliver a sizable payback to the

public.



123

3) Efforts to disallow R.S. 2477 claims (such as H.R. 1603)
would exacerbate the public access problem. While disallowance of
R.S. 2477 claims would help designate areas as roadless, and make
them eligible for wilderness designation, the result would be lost
public access to public lands since R.S. 2477 is one of the primary
toéls to prove the e#istenca of a public road before land passed
into private hands.

4) Some private land passes through public ownership when
there are defaults on federal loans. Rarely does the government
place easements on the land for public acdess prior to resale. This
solution, without cost to the U.S. Treasury, should become standard
operating procedure as an easy-to-implement approach to increasing
the public's ability to use its land.

5) Today, state counties receive approximately $125 million a
year in Payment in Lieu of Taxes on public lands. A portion of
this could be used for public access acquisition or maintenance.

6) Permitt?es on public lands should be required to provide
access acrosg\;heit lands as a condition of their permit.

7) A portion of the Land and Water Conservation Fund could be
used to address public access problems. One of the purposes of the
Fund is to create outdoor recreation opportunities. It would be
cost~effective to use these scarce dollars to acquire more
easements that open up thousands of acres of public lands, rather
thag buy entire tracts of private lands. And, purchase of these
easements would not impact ru:al tax bases in the same manner as

outright purchase of:. private lands. This subcommittee should urge

10
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the agencies to include on their 1lists of LWCF projects the
acquisition of key easements that would unlock tracts of National

Forest and BLM lands for public use.

Conclusion

The West is changing. And part of that change is movement
toward a land ethic similar to what we have in the East. There has
been a continual erosion of access to public land. We need to
confront this problem and reverse this negative trend. New laws
are not needed. Instead, a higher priority on solution of this
problem and the allocation of existing resources in a more
efficient and focused manner will solve the problem. Americans
should not be locked out of their own lands.

Chairman Vento, I applaud you and the other members of this
subcommittee for convening this hearing. And I hope that your
efforts will result in an increased focus on a problem that affects
the constituents of every member of this subcommittee as well as

all other Americans. Thank you.

11



125

Mr. VENTO. Mr. Hawkes, I am pleased to welcome you. Please
proceed with your statement.

STATEMENT OF LEWIS E. HAWKES

Mr. HAWKES. Thank you very much. You have my statement for
the record, and I will just excerpt parts from it. And I have some
recommendations I would like to put in.

Chairman Vento, my name is Lewis E. Hawkes. I am the execu-
tive director of the Public Land Access Association Incorporated, a
nonprofit Montana corporation. I spent 38 years as wildlife man-
ager of the Gallatin National Forest from 1973 to 1980 and kind
of feel like we were really in the trenches when it came to the issue
of public lands access. And as a result of that, in 1985, we went
out and organized, after I had retired, the Public Land Access As-
sociation.

Their objective is to promote the restoration, maintenance, and
perpetuation of public access to the boundaries of the Federal and
State lands in N})ontana. Currently PLAA has about 900 individual
members, about 7,000 institutional. We have successfully main-
tained numerous road and trail routes to public lands simply be-
cause we constantly monitor public access routes and immediately
protest any pending closures.

As a last resort, we have also won several State District Court
cases on public access rights. For example, Robert M. Lee and Vic-
tor DeBoer. Currently we have two other pending court cases. We
have also helped establish other public land access organizations in
Nevada, Idaho, Colorado, and Arizona.

Chairman Vento, we sincerely appreciate your leadership, Pat
Williams’ support, and the support of this committee. In scheduling
the GAO report and this hearing, Congress should soon have a
much better understanding of the public land access problem.

From a historic standpoint on access, at the beginning of the
Civil War, the United States was land rich but money poor. From
the Federal Union’s standpeint, there was a great need to bring the
Western States into the Union to obtain Western silver and gold
and settle the lands.

Subsequently, in 1862, Congress passed the Homestead Act to
actively encourage the settlement of the West and strengthen the
Union. Land grant railroads were granted alternating sections of
land, several miles wide, on either side of their rights-of-way. The
lang was subsequently to be sold to settlers to help pay for the rail-
road.

In 1866, Congress passed Revised Statute 2477 which states:
“The right-of-way for the construction of highways over public land,
not reserved for public uses, is hereby granted.” The intent of R.S.
2477 was to encourage homesteading and allow early miners and
settlers to build wagon roads or trails wherever needed without
being in trespass on Federal lands open to settlement.

The majority of the major wagon roads and trails serving west-
ern communities in today’s State and Federal lands were con-
structed prior to homesteading of the lands over which the homes
and trails traversed and thus, by Federal law, are public highways.

In 1895, when Montana first codified its laws, the legislature
blanketed all such existing wagon roads and trails into county sys-

77-279 0 - 94 - 5
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tems. Unless these wagon roads and trails have been formally
abandoned by petition or other legal means, these roads and trails
are still public highways.

Yet, most Federal, State, and county attorneys have been reluc-
tant to acknowledge the existence of those public property rights
because, collectively, there are insufficient Federal, State, and
county funds for the maintenance of the primitive roads and trails.

In 1885, Congress also passed the Unlawful Enclosures Act, of
which section 1063 states in part that, “No person by force, threats,
intimidation, or any fencing or inclosing or any unlawful means,
shall prevent or obstruct . . . any person from peaceably entering
any tract of public land subject to settlement or entry under the
public lands laws of the United States . . . or shall prevent or ob-
struct free passage or transit over or through the public lands,” em-
phasis added.

This law was recently used by the Wyoming Wildlife Federation
to prohibit a rancher from fencing and blocking an antelope herd
from reaching their traditional winter range at Red Rim in Wyo-
ming.

After 1895, when additional wagon roads were needed across
homesteaded lands to supplement the federal public highways al-
ready established, the Montana legislature strengthened a petition-
ing process whereby ten freeholders or landowners could petition
for addition of a road to the county system.

If the majority of the freeholders agreed, the county could add
the road by reviewing and surveying the road. The county could
also condemn or pay damages for rights-of-way or easements, and
the last step after construction was to declare the road public and
open for use.

In addition, under Montana statutes, a public road can be estab-
lished by dedication to the county by the landowner deeding the
right-of-way to the county. Also public roads and trails can be es-
tablished by prescription or continuous, adverse, and uninterrupted
use by the public for a period of years.

After 1903, the majority of the deeds from the Northern Pacific
Railroad to the first private landowners contain a clause stating,
“the lands hereby granted being subject, however, to an easement
in the public for any public roads or roads heretofore laid out or
established, and now existing over or across any part of said de-
scribed land.” The Northern Pacific Railroad thus made a major ef-
fort to assure maximum access to early miners and settlers, and
they fully recognized public highways established by Federal laws.

In 1906, Congress also passed the Forest Homestead Act which
allowed patenting of the agricultural lands within the forest re-
serves. en these homesteads were established, the old forest
rangers reserved 60-foot strips of land across those homesteads as
a continuation of a public highway and to maintain public access
to these public lands.

All of the above actions established public property rights in the
early wagon road and trail systems. Public Lands Access Associa-
tion was established in 1985 to encourage Federal, State, and coun-
ty officials to stop adjacent landowners from blocking historic pub-
lic roads and trails and thus taking long established public prop-
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erty rights. The purchase of homesteads to create larger ranches
does not limit public road and trail rights leading to public lands.

PLAA’s major efforts are geared toward helping State and Fed-
eral land management agencies research historical records and en-
courage Federal, State, and county attorneys to defend these long-
standing public property rights.

We fully support and will defend private property rights. How-
ever, historically established public property roads and trails are
too often ignored at a tremem?ous monetary cost to the public and
Federal Government.

Why should the Federal Government be forced to purchase road
and trail rights that the public already owns because of historical
action by Congress? R.S. 2477 and the Unlawful Enclosure Act es-
tablished those.

Aggressive action by Federal attorneys would preclude the at-
tempted closure on most historical routes to public lands in the
West at a tremendous savings to the Federal Government in. the
long run. :

I have six quick recommendations that would go to the commit-
tee. I will touch on those in just a minute.

Chairman Vento, we thank you for holding this hearing. We also
want to say thank you to Montana’s Congressman Pat Williams
and his staff for all their help. We believe this hearing will be a
positive step toward keeping the 50.4 million acres of public land
public and available for citizens of the United States.

Briefly, our recommendations—and I am talking as somebody
that has worked down in the trenches; we are the troops. I will
give you an example. I had a complaint the other day where a
State representative called me, and one of our members had been
up a year ago and had gone in on a road across a State school sec-
tion. It was public road. He was arrested. He was convicted, and
he took his case and appealed it up to the district judge. The dis-
trict judge said that is a public roaé, across that State land because
the county has collected gasoline tax on that for 22 years. So the
county sto(f)ped collecting gas tax on it. But the declaration was
public road.

Now this year, it just happened, same man went back up there
and he found the gates locﬁed, so he cut the locks. And the next
time he went by somebody had taken a trencher, backhoe, and dug
a big trench across that road on that State land.

The people involved have gone to the State Land Department
asking to do something about it. They have gone to the county com-
mission to do something about it, but none of them will do any-
thing. It is an impasse right there.

Now that is the kind of things we encounter. So in trying to get
at some of these things that I would recommend after being down
in the trenches and really looking at these—and I get several calls
like that a year—one of the things that would help a lot, we think,
would be to tie the county PL payments to taxes, because very few
counties, even though they draw tax monies from the Federal
lands, will support doing anything for public access. There are a
few, but not many.

We think that Federal attorneys, Justice Department of the
United States, and the BLM and USDA, Office of General Counsel,
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th? are really reluctant in supporting the historical public road
and trail rights, probably because they believe they have higher
priorities.

We hope the Congress will request more aggressive action and
provide financial support for these Federal entities in the Federal
court cases. The rights are there. They are just not being defended.

I won’t go into R.S. 2477 any more because I covered that. We
would like to see the definition of R.S. 2477 as defined by the BLM
in 1988. We think it is good. We have tested it. It looks like it
meets the on-the-ground requirements and meets historical needs.
We would like to see that retained.

Access now has become a public safety issue. And as you just
said, the Wall Street Journal—I have that with my attachment—
it is coming not only to fisticuffs, but it is coming to Mexican stand-
offs with firearms in the West.

I think Congress has a responsibility from a public safety stand-
point. And when you get to where there are historically unsolvable
access problems, where the landowner and the agencies absolutely
have no reason to compromise or work out something and it has
been going on and on, ?thjnk you have to return the right to the
BLM and the Forest Service to be more aggressive with condemna-
tion.

This was very restricted during the Reagan and Bush Adminis-
trations and practically didn’t exist. And that is one of the reasons
your public access has gotten so much worse, because they couldn’t
take any actions.

In Montana, you just touched on it, there are increasing private
land closures because in 1992, under pressure from pending law-
suit, the Montana legislature opened about 3 million of 5.2 million
acres of State school land to hunting, fishing, and general recre-
ation. Mostly ranchers opposed uses other than hunting and fishing
in season.

In 1993, under similar pressure, the State Land Board opened
the same lands to year-round hiking and bird watching. Subse-

uently, portions of Montana ranching industry are threatening to
close large tracts of private lands to hunting and fishing if hiking
and bird watching are not allowed on State lands.

Increasing closures of private lands places a greater need for ac-
cess to public lands. Ang maintaining access to most public lands
is even more critical.

Thank you.

Mr. VENTO. Thank you, Mr. Hawkes.

[Prepared statement of Mr. Hawkes and attachments follow:]
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INTRODUCTION

Chairman Vento, my name is Lewis E. Hawkes. I am the
Executive Director of the Public Land Access Association,
Incorporated (PLAAI), a non-profit Montana corporation. I am a
Forestry Graduate of Utah State University (1951) with minors in
Range and Wildlife Management, and I obtained a Masters in Public
Administration from the University of California, Berkeley
(1965). I spent 38 years as a wildlands manager with the United
States Forest Service, and I was Supervisor of the Gallatin
National Forest from 1973 to 1980.

PLAAI's objective is to promote the restoration, maintenance, and
perpetuation of public access to the boundaries of federal and
state lands in Montana. Currently, PLAAI has about 900 individual
members, and over 7,000 institutional members. We have
successfully maintained numerous road and trail routes to public
lands simply because we constantly monitor public access routes
and immediately protest any pending closures. As a last resort,
we have also won several state district court cases on public
access rights (i. e.- Robert M. Lee, and Victor DeBoer).
Currently, we have two other pending court cases. We have also
helped establish other public land access organizations in
Nevada, Idaho, Colorado, and Arizona.

Chairman Vento, we sincerely appreciate your leadership, Pat
Williams support, and the support of this subcommittee, in
scheduling the GAO report and this hearing. Congress should soon
have a much better understanding of the public land access
problem.

HISTORICAL

At the beginning of the Civil War, the United States was land
rich, but money poor. From the Federal Union standpoint, there
was a great need to bring the western states into the Union,
obtain western silver and gold, and settle the lands.
Subsequently, in 1862, Congress passed the homesteading act to
actively encourage the settlement of the west, and strengthen the
Union. land grant railroads (i.e.—- Union Pacific, Northern
Pacific, etc.) were granted alternating sections of land
(checker board pattern) several miles wide on either side of
their rights-of-way. The lands were subsequently to be sold to
settlers to help pay for the railroad.

In 1866, Congress also passed Revised Statute 2477 which states:
"The right-of-way for the construction of highways over public
land, not reserved for public uses, is hereby granted". The
intent of R.S. 2477 was to encourage homesteading and allow early
miners and settlers to build wagon roads/trails wherever needed
without being in trespass on Federal lands open for settlement.

The majority of the major wagon roads and trails serving western
communities and today's state and federal lands were constructed
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prior to homesteading of the lands over which the roads and
trails traversed and thus by Federal Law are public highways. In
1895, when Montana first codified its laws, the Legislature
blanketed all such existing wagon roads and trails into county
systems. Unless these wagon roads and trails have been formally
abandoned by petition or other legal means, these roads and
trails are still public highways. Yet, most Federal, state, and
county attorneys have been reluctant to acknowledge the existence
of these public property rights because, collectively, there are
insufficient federal, state, and county funds for maintenance of
these primitive roads and trails.

In 1885, Congress also passed the Unlawful Enclosures Act, of
which section 1063 states in part that "No person by force,
threats, intimidation, or by any fencing or inclosing, or any
other unlawful means, shall prevent or obstruct ... any person
from peaceably entering any tract of public land subject to
settlement or entry under the public land laws of the United
States ... or shall prevent or obstruct free passage or transit
over or through the public lands." (Emphasis added) This law was
recently used by the Wyoming Wildlife Federation to prohibit a
rancher from fencing and blocking an antelope herd from reaching
their traditional winter range at Red Rim in Wyoming.

After 1895, when additional wagon roads were needed across
homesteaded lands to supplement the federal public highways
already established, the Montana legislature strengthened a
petitioning process whereby 10 freeholders (landowners) could
petition for addition of a road to the county system. If the
majority of the freeholders agreed, the county could add the road
by reviewing and surveying the route. The county could also
condemn and/or pay damages for rights of ways or easements, and
the last step after construction was to declare the road public
and open for use.

In addition, under Montana statutes, a public road can be
established by dedication to the county by the landowner deeding
the right of way to the county. Alsoc, public roads and trails
can be established by prescription or continuous, adverse and
uninterrupted use by the public for a period of years.

After 1903, the majority of the deeds from the Northern Pacific
Railroad to the first private landowners contain a clause
stating: "the lands hereby granted being subject, however, to an
easement in the public for any public road or roads heretofore
laid out or established, and now existing over or across any part
of said described land". The Northern Pacific Railroad thus made
a major effort to assure maximum access to early miners and
settlers, and they fully recognized public highways established
by federal laws.

In 1906, congress also passed the Forest Homestead Act which
allowed patenting of agricultural lands within the forest
reserves. When these homesteads were established the old forest



132

rangers reserved 60 foot strips of land across these homesteads
as a continuation of a public highway and to maintain public
access to public lands.

All of the above actions established public property rights in
the early wagon road and trail systems. The Public Land Access
Association, Inc.(PLAAI) was established in 1985 to encourage
Federal, State, and County officials to stop adjacent landowners
from blocking historical public roads and trails and thus taking
long established public property rights. The purchase of
homesteads to create larger ranches does not eliminate public
road and trail rights leading to public lands.

PLAAI'S major efforts are geared towards helping State and
Federal land management agencies research historical records and
encourage Federal, State, and County attorneys to defend these
long standing public property road/trail rights. PLAAI fully
supports and will defend private property rights. However,
historically established public property road trail/rights are
too often being ignored at a tremendous monetary cost to the
public and the Federal Government. Why should the Federal
Government be forced to purchase road and trail rxghts that the
public already owns because of early historical action by
Congress. (R.S.-2477 and Unlawful Enclosures Act)? Aggressive
action by federal attorneys would preclude the attempted closure
of most historical routes to public lands in the west at a
tremendous savings to the Federal Government in the long run.

Chairman Vento, we thank you for holding this hearing. We also
want to say "thank you" to Montana's congressman Pat Williams and
his staff for all of their help. We believe this hearing will be
a positive step towards keeping the 50.4 million acres of public
lands "public" and available for all citizens of the United
States.
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PLAAI ACCESS RECOMMENDATIONS

The April 1992 GAO Report documents there are 50.4 million acres
of land (17.3 National Forest and 33.1 BLM) with inadequate
access. The report also implies that the Forest Service and the
BLM are primarily at fault for this condition. The real truth is
that although Congress has designated these public lands for
public use, they in turn have placed so many constraints on land
management agencies that they cannot do the job. Constraints on
the land management agencies that should be removed or remedied
are:

1) TIE COUNTY PILT PAYMENTS TO ACCESS. The counties now
receive payments in lieu of taxes of About 124 million
dollars from federal lands. Yet, few counties will
accept any responsibility for access to the public lands
from which they draw payments in lieu of taxes. This is
not ethical or fair in anyway and it tends to maintain a
federal/county animosity over the issue of public
access. Currently, the counties are asking for an
increase in PILT payments. A portion (25% is suggested)
of these PILT funds could and should be designated only
for county cost-share agreements with federal land
management agencies for maintaining needed access to
public lands within that county. This would create a
much better federal/county working relationship.

2) FEDERAL ACTION. Federal attorneys (Justice Department,
Office of Genéral Council - USDA, BLM) are very
reluctant to support any historical research and
subsequent litigation to protect historical public road
and trail rights probably because they believe they have
higher priorities. We hope-that Congress will request
more aggressive action and provide financial support for
these federal entities in federal court actions to
defend public road/trail property rights.

3) PROTECT R.S. 2477 RIGHTS. R.S. 2477 was the major
method by which congress allowed early miners and
settlers to patent mines and homesteads without
trespassing on public or private lands. Most R.S. 2477
routes are/were wagon roads and now many are 4-wheel
drive routes. Yet they are the key to providing
reasonable public access to the 50.4 million acres with
inadequate access. On December 7, 1988, Donald Paul
Hodel, in the Department of the Interior established a
policy and criteria for the recognition of an R.S. 2477
road/trail (see attachment). PLAARI has tested this
policy and criteria in the field, and we fully support
it's retention. Recently, there have been attempts to
weaken or destroy R.S. 2477 (H.R. 1603). Such action
would cost the public and the federal government
millions of dollars in the long run and add to the
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budget deficit.

ACCESS NOW A PUBLIC SAFETY ISSUE. As shown by the
attached October 8, 1993 article from the Wall Street
Joyrnal, public access confrontations in the west are
becoming increasingly serious and even life-threatening.
We believe Congress has a responsibility to move forward
from a public safety standpoint and help provide the
resources and methods for resolving the issues as
rapidly as possible. Public lands were established by
Congress for public use and reasonable access is a
necessity. PLARAI does not know of any rancher that does
not have adequate access to his ranch. The public lands
are the publics ranch and reasonable access is a
prerequisite for public use of our ranch.

HISTORICALLY UNSOLVABLE ACCESS PROBLEMS REQUIRE STRONG
FEDERAL ACTIONS. Starting with the Reagan
Administration and continuing through the Bush
Administration to the present, the word is out that the
Forest Service and the BLM are "paper tigers" with no
authority. Many adjacent landowners and/or new
landowners are quick to reject most “"willing buyer-
willing seller™ attempts by these management agencies to
acquire needed rights-of-way. The administration and
Congress should encourage, as a last resort, the use of
eminent domain to resolve many long standing and to date
unresolvable disputes. The BLM has been particularly
(and politically) hard hit because Congress has unduly
limited any condemnation actions by this agency through
the restriction of appropriations. Let's allow the
agencies to do a "professional" not "political"”
management job of the publics resources. Land exchanges
alone by the BLM will never resolve the access problems
to 31.1 million acres of public lands.

INCREASING PRIVATE LAND CLOSURES. 1In 1992 under
pressure from a pending lawsuit, the Montana Legislature
opened about 3 million of 5.2 million acres of state
school lands to hunting, fishing, and general
recreation. The lessees (mostly ranchers) opposed uses
other than hunting and fishing in season. In 1993,
under similar pressure, the State Land Board opened the
same lands to year-round hiking and bird watching.
Subsequently, portions of the Montana ranching industry
are threatening to close large tracts of private lands
to hunting and fishing if hiking and bird-watching are
allowed on state lands. Increasing closures of private
lands place a greater demand for access to public lands,
and maintaining access to these public lands is even
more critical.
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THE SECRETARY OF THE INTERIOR
WASHINGTON

Memorandum

To: Secretary . .’
From:*ctlag Agsistant Secretary for Fish and Wildlife and Parks ,fn Reces
‘~Assistant Secretary for Land and Minerals Managemerg’

Subject: Departmental Policy on Section 8 of the Act of
July 26, 1866, Revised Statute 2477 (Repealed),
Grant of Right-of-Way for Public Highways (RS 2477)

Although RS 2477 was repealed nearly 12 years ago, controversies
periodically arise regarding whether a public highway was establishe:
pursuant to the congressional grant under RS 2477 and the extent of
rights obtained under that grant. Under RS 2477, the United States
had (has) no duty or authority to adjudicate an assertion or
application. However, it is necessary in the proper management of
Federal lands to be able to recognize with some certainty the
existence, or lack thereof, of public highway grants obtained under
RS 2477.

With the passage of the Federal Land Policy and Management Act, the
Bureau of Land Management (BLH) developed procedures, policy, and
criteria for recognition, in cooperation with local governments, of
the existence of such public highways and notation to the BLM's land
records. This has allowed the BLM to develop land use plans and to
make appropriate management decisions that consider the existence of
these highway rights.

Issues have recently been raised by the State of Alaska and others
which question not only the BLM policy but also the management
actions by other bureaus within the Department. We have had the BL!
review and report on the various issues and concerns (Attachment 2)
and consulted with the State of Alaska, the BLM, the Fish and
Wildlife Service, and the National Park Service.

We believe that the land management objectives of the Department wil!
be improved with adoption of a Departmental policy and recommend tha°
the attached policy (Attachment 1) be adopted for Departmentwide use

Approve: _Donald Paul llodel Disapprove:

Date: DEC 07 1988 Datae:

AS Custadian of (e QUDNC MACOIJL retamed by L2
Boesan of Lawt Kangrement, Bhngs. Maenan-
| ~vazy .cm‘, I 23852 209y,
ate l//‘ S

-...*,.)// 4/ //'///l 7€

L8 Law Asuistant

Attachments: 1-RS 2477 Policy
2-8LM Report

7
Celebrating the United Siates Conssitution -
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2

Coustruction 1s a phyaical act of readying the higlway for use by the
public according to the available or intended mode of transportation -
foot, horse, vehicle, etc. Removing high vegetatlon, moving large rocks
out of the way, or filling low spots, etc., may be sufflclent as
construction for a particular case.

Survey, plaoning, or proaouncemeat by public authorities may fnlttate
construction but does not, by itself, constitute construction. Con-
struction must have been laitiated prior to the repeal of RS 2477 and
actual constructicn must have followed within a reasonable time.

Road maintenance over several years may equal actual coastruction:
The passage of vehicles by users over time may equal actusl conatruction.

Public Highway:

A public highway is a definitive route or way that is freely opea for all
to use. It need aot necessarily be open to vehicular traffic for a
pedestrian or pack animal trail may qualify. A toll road or trall is
still a public highway 1f the only limitation is the payment of the toll
by all users. Multiple ways through a general area may not qualify as a
definite route, however, evidence may show that one or aanother of the ways
may qualify.

The inclusion of a highway in a State, county, or municipal road syuteu-
coastitutes being a public highway.

Expenditure of coustruction or malatenance moaey by an appropriate public
body is evideance of the highway being a public highway.

Absent evidence to the contrary, a statemeat by an appropriate public body
that the highway was and still is considered a public highway will be
accepted.

Ancillacy uses or facilities usual to public highways:

Facilicties such as road drainage ditches, back and froat slopes, turnouts,
rest areas, and the like, that facilitate use of the highway by the public
are considered part of the public highway R/W grant.

Other facilities such as telephone lines, electric lines, etc., that were
often placed along highways do not facilitate use of the highway and are
not considered part of the public highway R/W gract. An exceptioa is the
placement of such facilities along such R/W grants on lands adminiastered
by the Bureau of Land Management prior to November 7, 1974. Prior to this
date, the requiremeat of filing an application for such facllitles was
waived., Any oew facility, addition, modification of route, etc., after
that date requires the filing of an applicatioo/permit for such facility.
Facilities that were constructed, with permissicn of the R/W holder,
" betweea November 7, 1974, and the effective date of this policy, should,
except in rare and unusual circumstances, be accommodated by issuance of a
R/W or permit authorizing the continuance of such facility.
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THE WALL STREET JOURNAL FRIDAY. OCTOBER 8, 1993

Gunfire, Lawsuits Greet City Slickers

Who Seek Privacy by Blocking Wildemess Trails
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Mr. VENTO. We have a vote here. But if we can give Mr. Frasier
about five minutes, it doesn’t look like his testimony is quite as
long as others; and so we will give you an opportunity to get your
testimony.

And now, Mr. Frasier, please proceed.

STATEMENT OF STAN FRASIER

Mr. FRASIER. Thank you, Mr. Chairman.

Yes, my name is Stan Frasier. I am one of the many vice presi-
dents of the Montana Wildlife Federation. I will just hit a few high
points here. Some of these things have already been mentioned.

The Gallatin Range, in particular, and the Madison Range are
two mountain ranges which have very limited access. The Gallatin
has almost continuous private ranches running along it. So we are
talking about tens of thousands of acres of mountain range which
have virtually no access, the Gallatin on the east side and the
Madison range, same sort of problem on the west side, which is the
next range to the west.

The Madison range contains the most spectacular wilderness
?{l:;s}’, and it has also been blocked on the north by the Flying D

ch.

The battle in Montana for access to our State school trust lands
has been fought by sportsmen with our own Department of State
Lands for nearly 40 years.

And one of tie real big things that happened with an addition
to opening up the State lands, it has opened up a lot of Federal
land. Because by leasing State school lands for grazing, for a very
low fee, the lessee could deny access to the State land previously
and, in turn, cut off access to Federal lands behind that.

We are making progress in that, but there is still some problems
in getting to some of these extremely large areas of Federal lands,
especially the mountain ranges. And we in the Montana Wildlife
Federation are not interested in having roads throughout forest;
but we are interested in being able, at least, to get to the edge of
the forest. And in many places that is not possible now.

We don’t want special treatment. We only want to have an equal
opportunity to enjoy our public lands. A few of the things that have
been touched on earlier here, the isolated tracts kept coming up.
That is really not a problem. The problem is the areas like the Gal-
latin Range or the Madison Range where we can’t get to tens or
even hundreds of thousands of acres of Federal land.

And the gentleman from Utah kept asking questions about the
Forest Service closing roads. I can say that the ones that in cases
I am familiar with, the Forest Service closes roads because they cut
down trees in order to maintain some sort of minimal wildlife habi-
tat. And they go in and take down the trees in a timber sale; and
in compensation for that, they have to limit access.

So in many cases that I've seen, the Forest Service, through the
timber sale program, are creating their own problem. They have,
in fact, closed mining roads that have been open for a hundred
years, because they built new roads into an area, took the trees
down, they close off the new roads when they are through. They
close the old roads, and that has been a problem.
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But one of the things that the BLM has done—and I hope they
are still doing—they have some excellent access maps. And I would
ask you to encourage the BLM to continue putting these out. These
are a real help. They have these for the entire State of Montana.
They cover very small sections. They are very detailed. And I think
they sell these for $5 a piece, which I hope is cost. But I would cer-
tainly like to have a set for the entire State, and I am going to pur-
sue that with the BLM. I hope we can get those for the Wildlife
Federation also.

And one of the problems that we run into in rural county com-
missioners not protecting access, is that these rural county commis-
sioners are the friends and neighbors of the ranchers that want to
close these roads. And, quite frankly, the private individuals,
sportsmen’s organizations, should not have to spend their time and
energy fighting to keep these historic accesses open.

I would like to see more help from the Forest Service and BLM
whose lands are affected in maintaining these historic accesses.

Thank you very much.

[Prepared statement of Mr. Frasier follows:]
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MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, MY NAME IS STAN
FRASIER. I AM A VICE-PRESIDENT OF THE MONTANA WILDLIFE FEDERATION,
AS WELL AS A MEMBER OF A LOCAL SPORTSMEN'S CLUB. AS A NATIVE
MONTANAN I HAVE SPENT MY LIFE RECREATING IN THE GREAT OUTDOORS OUR
STATE HAS TO OFFER.

WHEN I WAS A CHILD GROWING UP, MY FAMILY WENT FISHING,
PICNICKING, AND CAMPING TOGETHER; AND WHEN I MARRIED AND STARTED
A FAMILY OF MY OWN, MY WIFE, DAUGHTER, AND I ENJOYED THE SAME
RECREATIONAL ACTIVITIES AS A FAMILY THAT I HAD AS A CHILD. THOSE
FAMILY OUTINGS ARE WONDERFUL MEMORIES, AND CREATED IN ME A DEEP
APPRECIATION OF THE OUTDOORS WHICH HAS LASTED ALL OF MY LIFE.
THESE WERE ACTIVITIES THAT FAMILIES COULD DO TOGETHER WHICH DID
NOT COST MUCH. THEY WERE ACTIVITIES A FAMILY COULD ENGAGE IN ON
PUBLICLY OWNED LANDS.

AS A CARPENTER BY TRADE, AND ONE WHO IS CURRENTLY UNEMPLOYED, I
CAN TELL YOU FIRST HAND THAT THERE ARE MANY OF US WHO LIVE IN
MONTANA WHO DON'T MAKE MUCH MONEY. BUT THERE IS A RICHNESS TO ALL
OUR LIVES THAT COMES FROM THE OPPORTUNITY FOR OUTDOOR RECREATION
ON PUBLIC LANDS.

IN MONTANA ABOUT 1/3 OF OUR TOTAL STATE ACREAGE IS IN PUBLIC
OWNERSHIP -- OR ABOUT 30 MILLIONS ACRES OF PUBLIC LAND. OUR STATE
HAS A RICH HERITAGE OF USE ON PUBLIC LANDS; OVER 300,000 SPORTING
LICENSES ARE SOLD EVERY YEAR TO STATE RESIDENTS, AND AN
ADDITIONAL 250,000 NON-RESIDENT LICENSES ARE PURCHASED. THIS
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MASSIVE FINANCIAL OUTLAY BY INDIVIDUALS GOES TO SUPPORT THEIR
RECREATIONAL ACTIVITIES FOR HUNTING AND FISHING, MUCH OF WHICH
OCCURS ON PUBLIC LANDS AND WATERS.

DESPITE THIS SEEMINGLY ENORMOUS WEALTH OF OPPORTUNITY FOR THE
GENERAL PUBLIC TO RECREATIONAL ACTIVITIES, THERE IS A DARKER SIDE
TO THE PICTURE. IT TOOK 3 DECADES OF CONSTANT CITIZEN ACTIVISM TO
OPEN MONTANA'S 5.2 MILLIONS ACRES OF STATE OWNED TRUST LAND TO
HUNTING AND FISHING IN 1991, AND THE BATTLE STILL CONTINUES TO
FURTHER OPEN THESE LANDS TO OTHER RECREATIONAL USES. UP UNTIL
1991 LESSEES OF STATE LANDS, PRIMARILY LEASED TO AGRICULTURE FOR
GRAZING, WERE ABLE TO PROHIBIT THE GENERAL PUBLIC FROM ENTERING
THOSE LANDS. THESE STATE LANDS OFTEN BORDERED FEDERAL PUBLIC
LANDS, SO THE AFFECT OF THIS SITUATION WAS TO CLOSE MILLIONS OF
ACRES OF BLM AND FOREST SERVICE LANDS TO THE PUBLIC.

BUT DESPITE THE SUCCESS REGARDING STATE LAND ACCESS, THE PROBLEMS
ASSOCIATED WITH ACCESS TO FEDERAL LANDS IS GROWING.

MONTANA IS CHANGING IN THIS DECADE. MORE AND MORE INDIVIDUALS ARE
MOVING TO OUR STATE, PURCHASING HUGE TRACTS OF LAND THAT BORDER
FEDERAL PUBLIC LANDS, AND CHOKING OFF ACCESS POINTS. ADDITIONALLY,
AS MONTANA'S RICH FISHING AND HUNTING OPPORTUNITIES BECOME MORE
VALUABLE AS THEY BECOME RARER IN OTHER STATES, PRIVATE FEE
RECREATION IS GROWING. PRIVATE LANDOWNERS WHOSE LAND ABUTS PUBLIC
TROUT STREAMS AND PUBLIC WILDLIFE HABITAT, ARE AGAIN CLOSING OFF
ACCESS, AND THUS CREATING PRIVATE PRESERVES FOR THEIR OWN BENEFIT.
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THERE ARE NUMEROUS EXAMPLES OF THIS EMERGING PROBLEM IN MONTANA.
THE PARADISE VALLEY RUNS NORTH OUT OF YELLOWSTONE PARK, AND IS
BORDERED BY TWO MAGNIFICENT MOUNTAIN RANGES. TO THE WEST IS THE
GALLATIN RANGE, ENCOMPASSING HUNDREDS OF THOUSANDS OF ACRES OF
PRIMITIVE kECREATIONAL OPPORTUNITY. DESPITE THIS HUGE PUBLIC
RESOURCE, THERE ARE ALMOST NO ACCESS POINTS FOR A DISTANCE OF 50
MILES THROUGH THIS VALLEY FROM GARDINER; MONTANA TO LIVINGSTON.
PRIVATE RANCHES BLOCK THIS WILDERNESS AREA; THE DEPEW RANCH BLOCKS
ACCESS ALONG TRAIL CREEK, THE 8 MILE CREEK ACCESS IS BLOCKED THE
JACK BRANDIS RANCH, THE STORY RANCH ALONG FRIDLEY CREEK SHUTS OFF
ANOTHER PRIME ACCESS POINT. ADDITIONALLY,_ACCESS DIFFICULTIES ARE
CREATED IN CINNABAR BASIN, DONAHUGH CREEK, AND POINT-OF-ROCKS, ALL
MAJOR POTENTIAL POINTS OF DEPARTURE INTO THE GALLATIN RANGE.

IN THE MADISON RANGE, ONE OF MONTANA'S MOST SPECTACULAR WILDERNESS
AREAS, THE FLYING D RANCH IN THE 1960'S PETITIONFD THE GALLATIN
COUNTY COMMISSION TO ABANDON THE CHERRY CREEK ROAD WHICH HAD
HISTORICALLY SERVED AS AN ACCESS POINT TO THIS RANGE. WHEN THE
COMMISSION GRANTED THE ABANDONMENT, THEY EFFECTIVELY BLOCKED
ACCESS TO THIS RANGE FOR OVER 40 MILES OF HIGHWAY THAT SURROUNDS
THE NORTH END 6F THIS INCREDIBLE RANGE.

UP ON THE EASTERN FRONT RANGE NORTH OF CHOTEAU, MONTANA, WHERE THE
SPECTACULAR BOB MARSHALL COMPLEX SWEEPS DOWN ONTO THE FLAT EASTERN
PLAINS, A HUGE RANCH ON DUPUYER CREEK WAS PURCHASED BY THE BOONE
AND CROCKETT CLUB, WHO IMMEDIATELY CLOSED A ROAD THAT TRANSECTED
THE RANCH AND PROVIDED ACCESS TO THE EAST SIDE OF THE BOB MARSHALL
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WILDERNESS. EVENTUALLY, THROUGH THE EFFORTS OF SPORTSMEN GROUPS,
THIS ROAD WAS RE-OPENED.

THE PROBLEMS IN MONTANA ARE ACCELERATING. AS MORE AND MORE PRIVATE
LANDS ARE PURCHASED AND ADJOINING FEDERAL LANDS ARE BUTTONED OFF
OF PUBLIC ACCESS, RECREATIONAL OPPORTUNITIES DIMINISH. THERE ARE
BOTH CULTURAL AND ECONOMIC RAMIFICATIONS TO THIS TREND.
ECONOMICALLY, PUBLIC LANDS REPRESENT AN ASSET THAT IS GROWING IN
VALUE AS OUR NATION BECOMES MORE URBANIZED AND TROUBLED BY THE
PROBLEMS ASSOCIATED WITH SUCH URBANIZATION. CULTURALLY, THE
OPPORTUNITY TO ACCESS PUBLIC LANDS BINDS FAMILIES TOGETHER AND
NURTURES POSITIVE INDIVIDUAL VALUES.

THE MONTANA WILDLIFE FEDERATION URGES THIS COMMITTEE TO
AGGRESSIVELY LOCATE SOLUTIONS TO THIS PROBLEM. WE WOULD ENCOURAGE
SOLUTIONS THAT PROMOTE SOUND RECREATIONAL OPPORTUNITY, AND WE DO
NOT ADVOCATE PUNCHING ROADS INTO EACH AND EVERY NOOK AND CRANNY OF
PUBLIC LAND. RATHER, WE BELIEVE THAT CONGRESS SHOULD SEEK REMEDIES
THAT ALLOW FOR VARIED RECREATIONAL OPPORTUNITY; THAT PROVIDE
ACCESS POINTS TO WILDERNESS AND ROADLESS LANDS FOR HIKING AND
BACKCOUNTRY RECREATIONAL EXPERIENCE; THAT PROVIDE CAMPGROUND
OPPORTUNITIES FOR FAMILIES IN THE MORE DEVELOPED PUBLIC LAND AREAS
THAT HAVE BEEN CLOSED OFF; AND IN APPROPRIATE INSTANCES, PROVIDE
VEHICULAR OPPORTUNITIES WHEN THEY DO NOT INFRINGE ON THE SOLITUDE
AND WILDLIFE INTEGRITY OF A GIVEN AREA.

AS STRATEGIES FOR SUCH SOLUTIONS, WE FEEL THAT DESPITE THE
FINANCIAL BIND WE ARE IN AS A NATION, FEDERAL LAND MANAGEMENT
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FUNDS SHOULD BE RE-CHANNELED INTO ACCESS AS A PRIORITY. IN DOING
SO, THE USFS AND BLM SHOULD LOOK TO DEVELOP A COMPREHENSIVE AND
PRIORITIZED LIST OF MAJOR ACCESS PROBLEM AREAS, AND PROCEED TO
SOLVE THEM.

TOOLS FOR CREATING ACCESS SHOULD BE ENACTED IN THIS ORDER: 1) LAND
ACQUISITIONS THAT PROVIDE ACCESS, 2) EASEMENT ACQUISITIONS THAT
PROVIDE ACCESS, 3) USING THE AGENCY PLANNING PROCESS TO CREATE
TRAILS AND ROADS AROUND PROBLEM AREAS SO THAT THE PUBLIC CAN GAIN
ENTRY ONTO ITS PUBLICLY OWNED LANDS, AND FINALLY, 4) CONDEMNATION
IN THOSE AREAS WHERE NO OTHER SOLUTIONS EXIST, BUT THE PUBLIC
GOOD OVERRIDES PRIVATE INTRANSIGENCE.

IN CLOSING, MR CHAIRMAN AND MEMBERS OF THE COMMITTEE, WHEN PRIVATE
LANDOWNERS WHO OWN THOUSANDS OF ACRES OF LAND CAN PREVENT THE
PUBLIC FROM ACCESSING THE PUBLIC LANDS WHICH THOSE PRIVATE TRACTS
ADJOIN, THEN THE PUBLIC GOOD IS BEING THWARTED. THE VAST MAJORITY
OF AMERICANS HAVE NOT BEEN FORTUNATE ENOUGH TO OWN SUCH PRIVATE
ENCLAVES, AND THEIR OPPORTUNITY FOR OUTDOOR EXPERIENCE RELIES
SOLELY ON THE LANDS THAT ARE HELD IN THEIR NAME BY THEIR
GOVERNMENT. WE DON'T WANT SPECIAL TREATMENT; WE SIMPLY ASK FOR
EQUAL OPPORTUNITY TO ENJOY OUR PUBLIC LANDS.
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Mr. VENTO. Thank you.

And we will get back in a little bit. We have to vote. And we will
perhaps return in about ten minutes and then be able to conclude
your ﬁastimony. And we will have a few questions for each of you
as well.

So we will stand in recess at this point.

[Recess.]

Mr. VENTO. Let’s resume our sitting. We had one witness on the
panel that we hadn’t heard from yet. So I am pleased to welcome
Ann Kersten from Reno.

Pardon me. It was envy, I was trying to think, from Reno.

Please proceed with your statement.

STATEMENT OF ANN KERSTEN

Ms. KERSTEN. Thank you. Good afternoon, Mr. Chairman.

My name is Ann Kersten. I was born and raised in Nevada. I am
a lifelong resident, and my interest in the issue of inadequate ac-
cess to public lands comes from the fact that I am an avid hiker,
backpacker, and fisherman; and spending time outdoors is more
and more important to me the older I get.

And I am finding it increasingly difficult to access the beautiful
publicly owned land in my own State. And I have also done some
research on this issue because my paper for my master’s degree is
on urban interface issues and inadequate access to public lands.

Two Nevada areas I am going to talk about today illustrate, I
think, two sides of the same problem. We are finding loss of access
to wild lands, newer urbanized areas, and inadequate access to
wild lands in remote suburb areas.

Mount Rose in the Carson Range is in Reno’s backyard and is
one of my favorite places. It is 20-30 minutes from Reno. We have
pine forests, great trout fishing streams, meadows, deer, and bear
habitat. And a portion of the area encompasses the Mount Rose
Wilderness Area which is fairly newly designated.

It has been very popular with the people of Reno for day hikes.
You often see families day hiking. It is very popular with fishermen
and hunters.

I am going to show this map, which is hard to see, but I will sub-
mit a copy. This is the Carson Range in 1960. And white is private
land, green is public lands. And Reno is right up here. So basically,
in 1960, there was no national forest here. Through the years, con-
solidating ownership and with the red field land for tax forgiveness
legislation, we created basically a wonderful national forest unit,
which today looks lake this. And Reno again is right up here.

These are the two units of the Mount Rose Wilderness. What we
are finding is that, as Reno grows, traditional access routes which
were old Jeep trails, just, you know, dirt roads, Jeep trails, that
people have used for years and years to access this area, the city
is growing up; and we are finding subdivisions creeping up into all
of these areas and access being cut off really dramatically.

One example that is the one I am very familiar with is Hunter
Creek, which is right here. And this subdivision actually advertised
the national forest will be in your backyard when it sold lots. And
then proceeded to cut off the public access to really this whole very
huge area behind it.
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Rarely is access being l_‘planned into subdivisions, and we are in
danger of having wonderful public resources made up of land that
was painstakingly acquired for the public over the years, which the
public cannot reach.

And in addition, the district ranger who manages this area has
spoken publicly about serious concerns about wild fires. Public
safety issues. He is afraid that he is not going to be able to get
back behind these subdivisions to fight the fires that will probably,
fairly inevitably, roar down these canyons. It is a natural part of
those areas to have fires every once in a while.

The other area I wanted to talk about is out in Elko County in
the far northeast part of Nevada. And these are the Ruby and East
Humboldt Mountains, which are separated by a low pass called Se-
cret Pass. And these are some of the most spectacular and, I think,
famous lands in Nevada. Basically here we have approximately
250,000 acres of public land. This is beautiful land. It is glacier-
carved mountains, a lot of lakes, abundant wildlife habitat.

Right now, the public has clear unclouded access in really only
three places. Angel Lake at the far north end of the east, Hum-
boldt, Lamoille Canyon, down near the middle, and Harrison Pass.
And, basically, private land around the edges—the roads may be
open now—but they are being closed rapidly.

And we have had one case recently which was pretty famous and
is very controversial, out of the Te-Moak Indian Reservation, of a
public road which was long used for access, being closed. Long Can-
yon, it is called.

So I will submit these.

Mr. VENTO. Yes, without objection, those maps will be placed in
the committee record.

[The maps follow:]
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Ms. KERSTEN. Inadequate access results in nondisbursed use so
that the few areas that are open are overused and damaged. And
resources that belong by definition to the people of the United
States are unreachable. And locked gates keep out not only the
recreating public but Federal agency personnel who need to fight
fires or rescue injured parties.

Just a few ideas for the future. I think improved planning and
zoning, especially in rapidly growing urban areas, can help to build
access into subdivisions. No development abutting public lands
should be approved unless it provides for adequate public access.
New partnerships of county planning staff, Federal agency person-
nel, recreation users, and private property owners can work to-
gether to solve access problems.

And the U.S. Forest Service’s Salt Lake Ranger District has or-
ganized an ad hoc group of this kind, and it has been fairly suc-
cessful. I am hoping to work with the Carson Ranger District to do
something similar for the Mount Rose area.

In rural areas, too, county officials, Federal agencies, and private
property owners, along with recreation users, should, when pos-
sible, try to work together to understand one another’s concerns
and seek solutions.

And I think Montana’s Block Management Program that Mr.
Penfold discussed earlier is a good example of this kind of program.

Fear of liability is one of the main reasons that private land-
owners deny public access across their land. Sometimes their fears
are unnecessary. Nevada State law, for example, has clear protec-
tion from liability for landowners who allow the public to cross
their land for recreational purposes. Other States may as well, and
it would be worthwhile for the BLM, U.S. Forest Service, and
recreation hunting and fishing groups to work to educate the public
about what are the true liability situations in the individual States.

The State of Arizona recently passed a tort reform bill this past
year, I think—yes, it was this past year—which was aimed at
greatly reducing a private landowner’s liability when he allows the
public to cross his land to use public lands behind his land.

For States which lack such protection for property owners, per-
haps liability relief could be part of an easement or a cooperative
agreement negotiated with the Federal agency.

The expense of maintaining roads or providing signs also discour-
ages some landowners from providing access. And, again, perhaps
new partnerships here could help. Hunting and hiking groups
maybe could help with these costs and these groups might also as-
sist the agencies with the costs of purchasing easements.

Fear of vandalism is another reason for denying the public the
right to cross over land. There is unfortunately, I think, a very
small minority of public land users who are bad neighbors; and
perhaps a fund could be created much like a degradation fund
whereby private landowners whose cows are shot or whose build-
ings are vandalized could be reimbursed. Again, a public-private
partnership could help with the funding.

And I think education is another key here as well. Federal agen-
cies and recreation groups need to expand their recreational ethics
teaching to reach the minority of people who are poor public land
users.
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In conclusion, I just hope that we could send a message to the
BLM and the Forest Service managers that inadequate access to
public lands is a serious problem and one that they need to
prioritize with their realty staff. Increase funding for the purchase
of rights-of-ways and exploring new partnerships to help bring
some of these to fruition.

I would urge them to work cooperatively with the public land
users, local governments, the private property owners to seek solu-
tions.

Thank you very much for the opportunity to speak at this hear-
ing.
%Prepared statement of Ms. Kersten follows:]
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My name is Ann Kersten. I was born and raised in Nevada and am a lifelong
resident. My interest in the issue of inadequate access to public lands comes from the fact
that I am an avid hiker, backpacker and fisherman. Spending time outdoors is more and
more important to me, and I am finding it increasingly difficult to access the beautiful
publicly-owned lands in my own state. I've also done some research on this issue because
my paper for my Master’s degree is on urban interface issues and inadequate access to
public lands. )

Two Nevada areas I will talk about illustrate two sides of the same problem. We
find loss of access to wildlands near urbanized areas and inadequate access to wildlands in
remote, suburban areas.

Mt Rose in the Carson Range is in Reno’s backyard, and is one of my favorite
places. It is 20-30 minutes from Reno, with pine forests, good trout fishing streams,
meadows and deer and bear habitat. A portion of the area encompasses the Mt. Rose
Wilderness area. Much of the land was private 30 years ago but land exchanges and the
Redfield land-for-tax deal has resulted in much of the area now being managed for the
public by the U.S. Forest Service. This is a wonderful public resource and is used by a wide
variety of people - fishermen, hunters, wilderness hikers, and those who 4-wheel drive and
sightsee. But, Reno is growing rapidly. Large scale subdivisions are springing up on the
private land bordering the National Forest and the old roads and trails that have provided
access to users for years are being covered by homes or crossed with locked gates. Rarely
is access being planned into subdivisions. We are in danger of having a wonderful public
resource, made up of land painstakingly acquired for the public over the years, which the
public cannot reach to use.

Out in Elko County, in the far northeast part of Nevada, are the Ruby and East
Humboldt Mountains, which are separated by low pass called Secret Pass. Here are some
of the most spectacular lands in my home state, dramatic glacier-carved peaks, high
mountain lakes and bountiful wildlife. Two other units of the Forest Service Wilderness
System are located here - Ruby Mountain Wilderness, and East Humboldt Wilderness.
Here, it is less urban growth and development that threatens access, but individual ranches,
which, historically, homesteaded in the canyon mouths leaving the massive mountains above
them in public ownership. In the entirety of the Ruby and East Humboldt Ranges,
approximately 250,000 acres owned by the public there are only about three locations -
Angel Lake, Lamoille Canyon and Harrison Pass that are guaranteed, unclouded access
points for the public. All others are in danger of revocation at any time and several have
had gates locked in the recent past.
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Inadequate public access results in non-dispersed use: the few areas that are open
are over-used and often damaged. Resources that belong, by definition, to the people of
the United States are unreachable. And locked gates keep out not only the recreating
public but federal agency personnel who need to fight fires or rescue injured parties.

Some Ideas for the Future

* Improved planning and zoning, especially in rapidly growing urban areas, can help to build
access into subdivisions. No development abutting public lands should be approved unless
it provides for adequate public access.. New partnerships of county planning staff, federal
agency personnel, recreation users and private property owners can work together to solve
access problems. The USFS’ Salt Lake Ranger District has organized an ad hoc group of
this kind. I hope to work with the Carson Ranger District in Reno to do something similar.

* In rural areas too, county officials, federal agencies, private property owners and
recreation users should work together to understand one another’s concerns and seek
solutions. Montana BLM’s Block Management Program is a good example of this kind of
program.

* Fear of liability is one of the main reasons private landowners deny public access across
their land. Sometimes their fears are unnecessary. Nevada state law, for example has clear
protection from liability for landowners who allow the public to cross their land for
recreational purposes. Other states may as well, and it would be worthwhile for the BLM,
USFS, recreation, hunting and fishing groups to work to educate the public about liability.
The state of Arizona passed a tort reform bill this past year aimed at greatly reducing
private landowner liability. For states lacking such protection for property owners, perhaps
liability relief could be part of an easement or cooperative agreement negotiated with a
federal agency. ;

* The expense of maintaining roads or providing signs also discourages some landowners
from providing access. Again, new partnerships could help here. Perhaps hunting or hiking
groups could help with these costs, and these groups might also assist the agencies with the
costs of purchasing easements.

* Fear of vandalism is another reason for denying the public the right to cross over land.
Perhaps a fund could be created, much like the depredation fund, whereby private
landowners whose cows are shot or whose buildings are vandalized can be reimbursed.
Again, a public/private partnership could help with funding. Education is a key here, as
well. Federal agencies and recreation groups need to expand their recreational ethics
teaching to reach the minority of public land users who vandalize.

* Send the message to the BLM and the Forest Service managers that inadequate access
to public lands is a serious problem and one that they need to prioritize with their realty
staff. Urge them to work cooperatively with public land users, local governments, and
private property owners to seek solutions. Thank you very much for the opportunity to
speak at this hearing.
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Mr. VENTO. Yes. Thanks for your testimony and the work that
you have done on this. You have actually done it for a degree pro-
gram in urban interface issues and with access to public land. So
I am sure that the paper includes a lot more detail in terms of the
specifics.

Ms. KERSTEN. Yes.

Mr. VENTO. I think this is the type of quality work that helps in-
stead of just having anecdotal solutions as you noticed was so often
the case earlier. So we have to sharpen up the GAO and others to
get to the specific information.

More important I think are the solutions that both you and Dr.
Rockland offered in your testimony, as well as those from Mr.
Hawkes. Some of you really get down to some important points.

I think, Mr. Frasier, your that this isn’t the case of isolated
tracts in sections that happen to be surrounded all by private land.
As in the case of Ms. Kersten, the issue of the Humboldt and Ruby
Mountains, I think you said it was 250,000 acres of wilderness?

Ms. KERSTEN. Approximately.

Mr. VENTO. And they have clear access in three cases.

Is that right?

Ms. KERSTEN. Yes.

Mr. VENTO. Am [ interpreting what you said correctly?

Ms. KERSTEN. Yes.

Mr. VENTO. I recall this working with Senator Reid and others
when we were working on the Wilderness Act. Yet you are saying
this is an ongoing process because there hasn’t been a recordation
on private lands—perhaps not on public lands either—Mr. Hawkes,
of the roads. That is eliminating access.

Ms. KERSTEN. Yes. Well, my understanding is the roads are re-
corded, but there is a hesitancy on the part of the county commis-
sioners to go after the roads that are public.

Mr. VENTO. I can relate to that. I mean there is a cost; there is
a problem; and I think the suggestion is that, then, the Forest
Service and the BLM, the folks from Washington, in essence, ought
to step in and go to bat and do what the locals are reluctant to do.
That causes me a little bit of heartburn.

Mr. Hawkes, does it cause you some heartburn?

Mr. HAWKES. Yes, it does. In my opinion, there is some Federal
county animosity, at least in our county and wherever I worked,
over that. The counties say, we are not going to do anything for the
public lands: that is your business, feds. And the Federal forest en-
gineer will say, gee, they ought to be doing something to help us.

Mr. VENTO. Basically most of these rights-of-way are not based
on national statute. That is, the ones that are affecting private
land generally. Although you pointed out a couple of provisions or
laws that might be applicable, but that they have not been broadly
utilized to maintain that access. Is that——

Mr. HAWKES. A lot of good research brings up many things. The
BLM or the Forest Service will be negotiating with a landowner.
We go there as a third party and say, we found this information
indicates it is a public right-of-way, and that moves things along.

Mr. VENTO. One of the things you pointed out—and this has been
something of a hot topic, I happen to be the sponsor of 1603, iron-
ically, which deals with the R.S. 2477—but the point is that R.S.
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2477 has been repealed. Although passed in 1866, it was on the
books until the FLPMA rewrite in the mid 1970’s, which I am sure
you are aware of.

Mr. HAWKES. Yes, we understand that.

Mr. VENTO. And the issue, of course, that we are really trying
to get at is one of recordation. And the expectancy and the concern
comes because of the timeframe in terms of claiming a right-of-way.

Is that the concern, Mr. Hawkes, basically?

Mr. HAWKES. Well, when we get a request or somebody com-
plains, the first thing we do is look at the GLO plats, the patents,
and what they call a master title sheet. And if you can show that
the GLO plats have a road on them and they predate homestead-
ing, you have got claims for a public highway. That evidence is just
not being dug up, never has been.

Mr. VENTO. Well, I think the problem is, from my perspective, as
we move 125 years from 1866 or so, it is hard to come up with tan-
gible information and objective information. Unless the road had
been continually used over a long period of time, it is difficult to
always come up with adequate information.

Mr. HAWKES. Well, our experience out there is the roads exist;
they are in; they are being used; and the public’s always used
them. Now, all of a sudden, somebody comes up and puts a gate
across it, and says, you can’t do it any more.

Mr. VENTO. Yes, I understand that. But on the public land it
isn’t if you have any access at all; isn’t it a question if you have
access to the public land, obviously it doesn’t bar you. It is a ques-
tion of whether you actually have some sort of a property-right
ownership or an easement on public land, which, if we want to
remedy, we would have to buy back if it presents a problem for any
reason whatsoever.

And so there are a lot of other equities or questions involved with
etﬁ.\ity. But this isn’t a hearing on that subject, and I understand
what you are saying in terms of access—that we need to maintain
adequate access within the public lands.

Mr. Hawkes, Mr. Frasier, let me ask you this question. Have you
also, in your experience, noted that individuals are representing es-
sentially what are public lands as private lands that they own and
that you are not able to cross.

Mr. FrRASIER. This has been a problem with the State leased
lands. Not so much that I am aware with the Federal lands, but
very much so on the State public lands.

Mr. VENTO. And you are from the State of——

Mr. FRASIER. Montana.

Mr. VENTO. Montana. That is right. Pardon me. And the point
is you have State lease lands, and the lease lands provide a clause
that you lease the lands you have to provide access——

Mr. FRASIER. No——

Mr. VENTO [continuing]. Across them or you cannot bar access
across public rights-of-way?

Mr. Frasier. Up until 1991, I believe; isn’t that right? 1991, the
Montana legislature passed House Bill 778, which gave the public
access for hunting and fishing and other recreation.

Prior to that time, there was an administrative decision by the
Montana Department of State Lands which would allow leases to
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deny access if they wished. I did a little research, and that was
pretty much exclusive to Montana. I surveyed Idaho, Wyoming,
North Dakota, South Dakota; and they never had any problems
with that.

So I guess it is kind of a peculiarity of Montana that maybe we
are more peevish or more clannish or like to be left alone more or
something. But there has been historic problems with that.

Now we have pretty well got that settled on the access to State
lands. And, like I said before, one thing it did do is open up further
?ccess through those to a lot of Federal land, which has helped a
ot.

Mr. VENTO. Dr. Rockland, you point out that the problems simply
tend to be with recreational use especially as an acute problem in
this instance.

Is that your testimony and the impressions in terms of the sur-
veys that you have done, that recreation use you think is the larger
problem here?

Dr. RocKLAND. From what I have seen in the GAO report, and
then we don’t publish magazines that go to miners or loggers di-
rectly, although some of our readers certainly are, but we do get
a tremendous amount of mail from recreational readers of our pub-
lications that indicate that this is a problem. It certainly seems to
be in the GAO report as well.

Mr. VENTO. In the surveys you notice the distinct difference that
some actually marked off that they only thought that access ought
to be at least available on a broad basis for recreation use but not
necessarily for commercial use.

Dr. RockLAND. That was a volunteered response, and that is a
survey, not of recreational users. That is a representative survey
of the American public done by The Roper Organization for us.

Mr. VENTO. I think there are a lot of questions that need to be
addressed here in terms of trying to balance out these rights.

Now the other issue dealt with the whole issue of liability. And,
you know, on national ends, I think we have a standard policy with
regard to that. It hasn’t been a concern, but we have been some-
times approached about trying to modify the rights of individuals
to seek liability at various times. This is, I know, a society that has
a lot of litigation issues. I don’t know that there’s been an increase.

Mr. Hawkes, is it your impression that there’s been a big in-
crease in litigation concerning liability with that?

Mr. HAWKES. Not in the lands that we have been dealing with.
There have been increased liability requests particularly in the
grhizzly bear attacks in Glacier Park and Yellowstone and some of
that.

Mr. VENTO. Yes, that is on public site. So I don’t know how that
gets treated depending on whether people have adequate advice.
Personally, when they start sending the children down to get a
photograph on top of the buffalo, you have got a potential problem.

Mr. HAWKES. Many landowners I talked to expressed concern
over liability. '

Mr. VENTO. Yes, I know that. The concern is not just that. I am
just wondering if there had been a lot of liability cases that had
suddenly come up or if there is an ongoing concern and they don’t
want to be involved.
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I note that. So States have tried to develop a general policy that
the liability does not attach to the purpose of providing easement
across the land in these instances.

The other aspect here from a legal standpoint—and I am not an
attorney—but if we are talking about fee simple ownership, it is
one thing. If we begin to talk about something less than fee owner-
ship, such as an easement or another type of covenant, each
State—Montana, Wyoming, Minnesota, Nevada—would be slightly
different.

Your research touched on that, didn’t it, Ms. Kersten?

Ms. KERSTEN. Yes. Actually, only to the extent that those kinds
of covenants really have to be created on a sort of case-by-case
basis is the impression that I have gotten.

And especially in Nevada, it has negotiations with the particular
property owner and with an agency and maybe with the county or
city that is also involved.

So it is a very case-by-case situation. I think that complicates
things for the agencies.

Mr. VENTO. Well, I know certainly in our State, in Minnesota, in
terms of private lands that a lot of people have just been com-
pletely frustrated in terms of hunting and fishing type of activities,
especially hunting in some areas, because they can’t get access to
land and private landowners are reluctant to let individuals go on
and shoot ducks or pheasants or so forth.

So it is a real problem. But it isn’t a question of public land nec-
essarily involved in those instances.

Well, I appreciate all of your patience and the work that you put
in. I think it is very helpful for us to get a good insight into the
types of problems both in terms of the national public opinion,
which is hardly what we ever get treated to, David, and in terms
of the subcommittee on a scientific basis, and the other questions.
It points to the need to continue to try to focus and to redefine
what this problem is and then start looking at some of the solu-
tions.

Obviously, giving the parks or the Forest Service and the BLM
additional funds or additional authorities might be desirable; but
I think that also may make some private landowners a little nerv-
ous in the sense of when they look how that funding is used.

I think it is especially important when the BLM, for instance,
has made a decision that they not have to be forced to jump over
additional hoops because someone in Congress wants to
micromanage what the land manager is doing. That appears to be
the case here in some instances.

And I think then the greater priority is in terms of dollars in this
area. I know this, Mr. Hawkes.

I wanted to comment about the PILT funds and attaching some
responsibility to that. I am sure that the decision had been made,
I guess a long time ago before I began serving, when they estab-
lished PILT not to allocate a specific amount to the States and local
governments that received those funds, because it is a small
amount; and if you start attaching certain requirements to it, you
have accounting and other types of problems, plus it takes away
the flexibility.
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But there may be some other ways that we can of course encour-
age. I think the answer to a lot of this is in the types of cooperative
groups getting together, because the problems are just too many or
too numerous to probably resolve through law. We could perhaps
look to try and establish some support for groups that have this as
a focus in addition to gathering up the Forest Service or the BLM
to ?onitor and quarterback those groups so that they do get to-
gether.

I think really we need to do something, too; and I don’t know if
we need to have that separate. Maybe it should be associated with
the R.S. 2477 problem that I am trying to solve in terms of codifica-
tion. And it might build up a little better understanding of that
issue rather than, I think, what has come down as sort of a slam
dunk in terms of just extinguishing those rights in too few years.

So that is at least what I am thinking, as I have listened to this
today. And you have been very helpful in terms of your testimony.
Let me thank you, then, and excuse you. We have a couple other
witnesses that we want to hear from yet this afternoon.

In the last panel is Jack Metzger, National Cattlemen’s Associa-
glon,_ from Flagstaff, Arizona, and Bud Eppers, from Roswell, New

exico.

And let me thank them, to start with, for their patience in wait-
ing. And, as you can see, part of it was my fault; part of it was
just the nature of the issue and the number of Members that want-
ed to be engaged in this particular issue. So we appreciate your
testimony and participation this afternoon on this important topic.

Mr. Metzger, your material is before me, and it has been made
part of the record by a previous request; so I just invite you to pro-
ceed with an outline of what you have in your statement.

Please proceed.

PANEL CONSISTING OF JACK METZGER, CHAIRMAN, FEDERAL
LANDS COMMITTEE NATIONAL CATTLEMEN’S ASSOCIATION,
FLAGSTAFF, AZ; AND BUD EPPERS, ROSWELL, NM

STATEMENT OF JACK METZGER

Mr. METZGER. Thank you very much, Mr. Chairman.

I was getting a little nervous wondering whether there was going
to be any committee left as we sat in the back and watched it sort
of dwindle.

I do want to thank you for the opportunity to testify before your
committee. I am Jack Metzger. I am chairman of the Federal
Lands Committee of the National Cattlemen’s Association. I am the
managing partner of our family’s ranch, which is a five-owner lim-
ited partnership in Arizona. We have Federal lands. We have State
trust lands. We have national forest lands.

I have dealt with access issues personally, and I have dealt with
access issues in representing the greater industry throughout the
West. Our experience has been that, in terms of access, there is a
core issue that has to be recognized in order for progress to con-
tinue in any discussion of access; and that is the fundamental pri-
macy, so to speak, of private property rights.

Once that is understood by all parties involved and everyone
agrees that that is indeed a base right from which we can build,
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then the heat disappears out of arguments. The questions and the
jockeying and the posturing disappears; and then parties can get
down and seriously look at access issues.

The second thing that is critically important in terms of access
is to define what kind of access we are talking about.

This morning I have heard three kinds talked about. One is pub-
lic access across private land to Federal lands for recreation and
other use purposes. But that has a complementary side which has
also been discussed, which is private parties’ access across Federal
lands to their private land for economic business or whatever pur-
poses.

And a third component that was discussed at times here, though
kind of loosely, is what is access on public lands. In other words,
what is the need for access over and across and through Federal
lands for the purposes of administration and for public use and
commodity production, et cetera.

I think the GAO document misrepresents the whole issue by not
discussing the other two parts of it. I think that is a serious omis-
sion, because we can’t talk about one part without addressing the
other two. They go hand-in-hand.

I also am disappointed in the GAO document in that it did not
look at some of the solutions that are existing in the West. There
are some very innovative, creative things going on in the West
where people have frankly given up on the Federal agencies and
given up on the system and process and kind of taken things into
their own hands.

One such case is in Arizona, which, interestingly enough, is list-
ed as one of the problem States in this document. About eight
years ago the Arizona livestock industry and the Arizona Game
and Fish Department got together and decided that access could be
resolved on a community basis with local participation and local in-
vestment.

Over the course of the preceding eight years, a million acres of
previously locked up—and I mean locked up—Federal lands have
been opened for public access. It has worked extremely well. It is
on 146 ranches.

To date, not one ranch where we had an access problem has
failed to yield a solution. We have had problems where some
ranches have been sold for subdivision, rural subdivision, back-land
subdivision. And in those instances, we have not been able to suc-
ceed and get access. I think that point was made earlier here.

For a long-term solution for access, really the only solution can
be at the local level where the people involved—the landowners in-
volved—the communities involved, can work out their differences
and sort through and find solutions.

Access is like any other commodity on Federal lands; it is like
a product. It is marketable in a sense. And if opportunity can be
given to landowners to succeed somehow, economically or socially
or in their security structure in their business, then access can be
generated.

I brought some maps along just for fun to show you what a Fed-
eral land ranch looks like. This is my family’s ranch in Arizona.
There are five owners of this ranch. It is about 90,000 acres. The
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black land is private land. The white is national forest. And the
gray—I hope you can see that—is State of Arizona trust lands.

About half of it is national forest. About a quarter is private. And
about a quarter is State trust.

As you can see, it is difficult to manage really any land area sep-
arate from any of the others. In fact, the fencing patterns on that
ranch do not follow property lines except only in rare cases. And
it is more by circumstance than by design.

So it is impossible for us to manage as private landowners the
controlled access situation. This is a very common thing in the
West. We do know and have heard testimony this morning of areas
where that is not the case. But, by and large, this is what they look
like.

And the attitude in the West among recreation users is that this
is public lands, it is all public lands; it is all open for multiple use;
and it is treated that way.

Recreation is not managed. It just happens on these lands. It is
managed occasionally in developed sites, at boat docks, and per-
haps around national parks and things; but on millions and mil-
lions of acres, it just happens. So there is no protection for private
property interests, and it just must happen.

The next map shows the water development on this ranch. Each
one of these waters is a place to hunt ducks, a place to build a
blind for the archery hunting. It is a place to take the family dog
to chase sticks, et cetera. And each one of them, I can assure you,
is t,(tlsed for that, whether on private land, Federal land, or State

and.

We have documented from our Game and Fish Department
125,000 hunter days on this ranch in 1973. Since then, we have in-
creased from about 35 or 40 days of regulated hunt annually to
about 140 days. So now we have in excess of 60 to 70,000 hunter
days on this ranch. This year we had 3,650 elk permits issued on
this ranch. That is a lot of activity, Mr. Chairman.

The complications that result from that we have heard about in
terms of liability. For our situation in Arizona, we did pass a law
that said recreational access precludes a liability consideration for
the landowner.

However, things like windmills, fences, cows, horses, cattle
guards, all of those things are considered attractive nuisance by
the legal profession. And we have been advised by our attorneys—
and frankly industry attorneys West-wide—that there is no way
that we can contract away public liability. '

This ranch carries a $5 million excess liability policy. I just paid
the premium before I came back here, half year, §1,876. It is a big
expense.

The next map is just showing the roads that are on the ranch.
There are 16 points of access to this ranch. Some are on private
land, some are on State trust lands, and some are on Federal
lands. Of all of these roads on this ranch, there is about nine miles
that is fairly often maintained by national forest equipment. They
do it about every other year, every third year. The balance of those
road: that are graded, we maintain ourselves with our own equip-
ment.
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We also plow snow to the highway which grants public access in
the wintertime. We have to plow it for our own access. Again, this
is'not an uncommon situation. But the fact that we do plow the
snow on those roads gives us a liability consideration just like the
counties have when they grade a road and someone drives off the
road. Then the county is liable for whatever kind of damages some-
one might be able to construe out of an accident like that.

The balance of those roads are little two-wheel track roads that
have mostly been built by recreationists. This is the issue of access
on Federal lands. They cause a tremendous amount of management
headaches for the agencies, for us, a lot of poaching, a lot of Indian
ruin digging, et cetera, et cetera, et cetera.

Again, recreation is unmanaged on most of these lands. There-
fore, with this kind of an access system available, it is frankly a
200, Mr. Chairman.

The next map, just to give you an idea of the options and alter-
natives that we have in the ranching industry, those two little
squares in the middle represent the land area, the larger one being
the land area that is the largest land area occupied by livestock at
any one time on this ranch, a function of management.

The livestock are moved throughout the ranch throughout the
seasons for various purposes. The small square represents the
smallest land area at any one time that would have livestock on
it.

So using this kind of format and our hunter and sportsmen and
recreation interest in access in Arizona, we have been able to take
the various situations you see on this ranch and mold them into
access and recreation plans. It has worked. It is working very well.

And the agency’s participation has been little more than kind of
a rubber stamp when the agreement’s done. The participation has
been earned, I guess, by the sportsmen and recreation community
by supplying things that the livestock industry would need, like a
cattle guard instead of a gate, a sign-in/sign-out program, instead
of God knows who is in there and for how long. All kinds of ways
to address the issues of liability—who is in, who is out. People are
accountable, and agencies are accountable, and landowners are ac-
countable. It works quite well, and it is a growing program.

I would suggest that, for resolution of this, that this committee
and this government encourage that to happen at the local level.
Perhaps I am wrong, but I will be willing to wager with you that
this committee and the staff and people in this room and everybody
who has been here today could not write a public access plan for
this ranch from here. I don’t think it can be done. But it can be
done on the ground. And that is where it is being done, and it is
working very well.

And so I would suggest that that is what we encourage. Rather
than try to write some blanket policy to address this kind of a
broad issue that has so much variety in it because of topography,
individual landowners, different kinds of recreation needs—
snowmobiling at times, or hunting or backpacking, or photog-
raphers. They are all different. They all require different kinds of
access. Each has to be dealt with carefully and in the context of
some kind of a whole picture and plan.
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Once that is looked at and done kind of on a shared basis, rec-
ognizing the base of property rights, then it works. There is no con-
tention, and it works.

Thank you.

Mr. VENTO. Thanks. We will get back with a question or two.

[Prepared statement of Mr. Metzger follows:]
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Thank you Mr. Chairman for the opportunity to appear before this committee to

discuss the issue of access to federal lands..

I am Jack Metzger, Chairman of the Federal Lands Committee of the National
Cattlemen's Association. I am the managing partner of my family's ranch in Northern
Arizona. Our ranch operation includes a National Forest permit, State of Arizona Trust
Lands and private lands. I have personal experience with public access problems and with

solutions to those problems on our family ranch and in the West.

In our experience as landowners and as food producers who must use land and
water, public access through and across our private lands is often contentious; it is usually

very personal and it is always best resolved at the most local of levels.

Successful resolutions of public access issues have a commonalty in their
uncompromising recognition of private property rights. Without a clear belief in the
primacy of private property rights shared by all parties involved, there is little chance for
success. When government agency people or public participants treat private property
rights as though they were amorphous and relative to the peculiarities of a given situation,
resolution is impossible. Further, when government actions and policy have the
appearance of negating property rights, confusion and petty politics take the place of

sound and reasoned debate over legitimate access concerns.
Another access issue, often ignored in discussions of access but of equal

importance and complementary to public access concerns, is the issue of private

landowners' right of access through or across public land to his or her private land. We

77-279 0 - 94 - 7
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find the GAO April 1992 Report entitled Reasons for and Effect of Inadequate Public

Access to be incomplete in scope by its omission of this other problem.

Further, the GAO Report did a major disservice to the many agency people and
landowners along with interested sportsmen and recreationists who have on their own,

outside of the system, resolved access issues on a case-by-case basis throughout the West.

As a point of information to this Committee, about eight years ago, in the State of
Arizona, the livestock industry in conjunction with the Arizona Game and Fish
Commission initiated a joint program to resolve access issues for recreationists,
landowners, and the various agencies involved. It is called the Sportsman/Landowner
Respect Program. A governing board of 5 landowners, 5 sportsmen, one representative
from the Arizona Game and Fish Department, one from the Forest Service, one from the
Bureau of Land Management and one from the Arizona State Land Department was
created to make the program work. With an annual budget of $500,000 this board, acting
through the Game and Fish Department administers access agreements with 146 Arizona
ranchers involving more than 1,000,000 acres of heretofore "locked-up” public land. At
the outset, 1,500,000 acres of public land was considered to be "locked-up”. Arizonans
are confident that they will be able to finalize agreements opening the remaining 500,000
acres within the next few years. Their collective experience is that access issues are local

issues and best addressed at the local level with the actual parties involved.

Central to the Arizona experience has been clear and definite recognition of
property rights held by the landowners. With that clear and uncontested shared belief of
the primacy of property rights among all parties; resolution of access concerns has been
relatively simple. We found that property rights and their enforcement were the

cornerstone of our success. We found that any assertion of an easement based solely on a
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one time, or once upon a time, public use of a particular point of access across private
land yielded a high level of consternation and difficuity effectively stopping any reasonable
dialogue. The access achieved has been individually tailored to the 146 separate ranch
situations and the particular needs of affected management agencies, the public and the
landowners. By reaching a consensus of what the basic problems are, with all of the
affected parties involved, and what might be workable solutions, we have "created”
workable relationships that allow for amendments as may become necessary. Our
agreements are simple contracts with a five year life. It has been our experience that
changes in agency personnel and agency policies and directions preclude longer planning

frames.

These contracts are called "stewardship agreements". If structural improvements
are necessary, they are generally funded by the State Game and Fish Department with
various cooperative agreements to outline maintenance and subsequent ownership of the
improvements. Additionally, the State Game and Fish Department also has a fund
available for road maintenance, to assuage a very common complaint among landowners.
Lastly, through our program, we have been able to address all of the various concerns
surrounding the mode of access to a given public land area by ensuring options for

vehicular, horseback or foot access.

Unfortunately, overriding all of the successes in Arizona and throughout the West
is the growing adversarial atmosphere between the federal government and the landowners
of the west. Where there was once a sense of community and cooperation for a
partnership of interests and goals, we now find growing posturing for outside control from
the national level. It was on the sense of partnership that Arizona's divergent interests
built its access program. We Arizonans are disappointed that the GAO chose not to study

and report on our success story; but, rather identified Arizona as one of the problem states
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in the West. The National Cattlemen's Association is further disappointed that the
Arizona example was not illustrated as a positive in the GAO Report. The National
Cattlemen's Association believes that the Arizona example along with any other similar
approaches should be explored as a potential solution of how to correct access problems

throughout the West.

The National Cattlemen's Association will pledge itself to work at the local level
with solution processes developed by the parties involved to resolve access issues on the
land. Additionally, the National Cattlemen's Association would recommend that the GAO
be instructed to review the access issue from both perspectives; public access to public

lands and its complement, private access to private lands through public lands.

The issue of access across private lands to federal lands has surfaced, submerged
and resurfaced several times in the last few years as a national issue. It is our belief that
access issues are best dealt with at the local level and that the government has adequate
"tools" for the job. We further believe that access to private lands across or through
federal lands is of equal importance as public access to public lands across private lands.
Lastly, we are certain the foundation of access resolution is an uncompromising

recognition of private property rights.

Thank you.
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Mr(.iVENTO. Finally, Bud Eppers from Roswell.
Bud.

STATEMENT OF BUD EPPERS

Mr. EpPPERS. Thank you, Mr. Chairman. It is, indeed, a pleasure
to be here before the committee to testify on an issue so important
to the livestock industry, private landowners, as well as the Fed-
eral land manager.

I am a landowner in the State of New Mexico. I, too, have
brought a map of one of our ranches. We have two. I think this is
Federal land, the yellow. The blue is State trust lands. And the
white down here is private land.

There is only one access route into this area, and it is to our
headquarters which sets right near the northwest corner of this
private land area, and it comes in on State trust lands. It is main-
tained by the county. And it accesses to our headquarters.

Outside of that, the only other road on this entire ranch are just
roads that are used for our purposes of management of the live-
stock operation and the various improvements that we have in-
stalled upon the land over several generations.

Mr. VENTO. How large is that area?

Mr. EppERS. This area is just over 11,000 acres, Mr. Chairman.
And it is approximately 40—48 percent Federal, 47 percent State;
and the balance is private land.

Mr. VENTO. Thank you.

Mr. EPPERS. As I stated, my family has been in the ranching
business now in southeastern New Mexico for over a hundred
years. We have been principally involved in the livestock producing
business. We have learned to manage under the mixed inter-
mingled land ownership patterns that exist throughout our fair
State of New Mexico.

The access problems have—as has been stated here several times
this morning—increased dramatically over the past several years.
Primarily due to the awareness of the public now that Federal
lands exist out there, they have the opportunity to recreate or go
upon these Federal lands to do whatever they would like to do.

Most of it is unrestricted, uncontrolled, and unmanaged by the
Federal land managing agencies. We have, in our area, a pipeline
that transfers gas and other products from eastern New Mexico to
California. When this pipeline company desired to come through
our ranch, they came and negotiated a right-of-way with the pri-
vate landowners, which was us. They negotiated the right-of-way
with the Federal Land Managing Agency, as well as the State
Trust Land, or the Commissioner of State lands in the State of
New Mexico.

For many years, and after this pipeline was completed, we did
not have access problems or use by other individuals other than
just the pipeline company, their maintenance crews, et cetera. But
now, in recent times, we are experiencing increased problems with
the public wanting to use a right-of-way that was granted for the
exclusive purpose for the pipeline company.

Although we have the right and have had locks provided to us
that we can lock the gates on these pipelines, we have not elected
to do so because we are not desiring to restrict or prohibit the
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public’s access. But it is a problem that is becoming more serious
and severe.

In our State trust lands, we, as lessees of those State trust lands,
have to police these lands for the trust. This is a condition of our
lease. Anybody who is on these lands without a permit from the
commissioner is in violation of trespass; and we are responsible for
trying to police this activity or all of these activities.

Hunting, as Jack said, now exists nearly 150 days out of the year
in New Mexico. We have numerous problems with trying to just de-
termine whether somebody is out there for the privilege and experi-
ence of hunting or whether they are out there to try to obtain meat
of other sources which is beef or lamb.

The liability factor is increasing and getting more expensive as
Jack related, too. One of the things that I think somewhat ironic
is, in the Forest Service areas in our State, we are seeing now that
the Federal Government is restricting the use of access to private
lands within the block forested land areas. They are putting more
restrictions on use. They are requiring a permit now to access these
private lands within the forested areas.

Many of these rights-of-way were granted before the forests were
established. But now the problem is increasing to the extent to
where the agencies are recognizing the problems and starting to
limit and restrict, more so, the access along private roads to private
property.

What this ends up doing is transferring more responsibility,
more cost, to the private sector, the private individual who has ac-
cess to his lands. It is something tﬁat is of concern to all of us.
Public access is transferring from the Federal sector to be more a
responsibility of the private sector and local governments. This is
cost prohibitive to those of us who own land and the counties who
are responsible for maintaining public access to many of the areas
throughout their counties.

I had the opportunity in 1988 and 1989 to attend the Keystone
dialogue. It was conducted in Keystone, Colorado. I thought that it
was a very good exercise to bring together the diverse opinions sur-
rounding the access issue.

Mr. Hawkes, who spoke previously, was one of the members on
that access dialogue; and we were able to come to consensus on a
number of issues that were raised by all of the people in attend-
ance.

One of the things that came out during this dialogue was that
the Forest Service had access roads throughout many of their
lands, but they desired to shut off those roads because of the cost
of maintenance, the degradation to wildlife habitat, that was being
created by increased public activity. They were desiring to open up
access just to the boundary lines of the forest to where the public
could access them with mechanical vehicles to that point and then
they would have to use other means to be able to actually enter
upon and traverse across the Federal lands.

This, of course, creates numerous problems with the expense of
maintenance across a public thoroughfare across private land by
the private landowner. It increased the vandalism, increased the
dust, increased the management responsibilities for livestock. Be-
cause of the increased traffic, increased activity, we had more live-
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stock that are crippled or run over, killed by the public. And this
all increases our cost of production.

And I can tell you that right now at this time the livestock indus-
try does not need any additional costs because, at most, it is very
hard to make a profit on these Federal land ranches.

There were a number of areas identified in this dialogue in
which the Federal Government could acquire access or could use
existing access routes, and many of those were State or county ac-
cess routes that were already in existence that a lot of the agencies
had not thoroughly considered nor reviewed.

And I would hope that, prior to taking any action in Congress,
that the agencies could be instructed to go out and do a very thor-
ough research of existing routes rather than trying to acquire other
access routes into public land areas. Access donations are a means
of acquiring access that the private landowners can capitalize on
through the available tax benefit and donate that access to the
Federal agencies.

Rights-of-way purchase, although they are very expensive, are, 1
guess, as close to being a willing-buyer/willing-seller opportunity,
or transaction, as anything that we could have. It is if the agency,
Federal Government desires access to a given area for public lands
then they should attempt to purchase it if all other opportunities
have failed through exchange or donation for existing rights-of-way.

Condemnation is the last resort, and none of us would desire to
enter into a condemnation exercise with the Federal Government.
I think one of the limiting factors to the condemnation process is,
though, that the access sought might be for a specific purpose, not
just generalized public access for everybody, because each segment
of the public who desires to recreate or enter the lands for what-
ever the purpose is, is a different use.

That needs to be addressed and concerned with in the condemna-
tion process. It does add to the expense of acquiring access by con-
demnation.

I did have some problem with the General Accounting Office’s
document. I noticed that their illustration that they used on page
11, the caption underneath the illustration says that if a parcel of
Federal land were totally surrounded by non-Federal land and the
government did not have legal right for the public to cross any por-
tion of non-Federal land then access would be inadequate. Yet the
illustration shows that it is Federal land that the access route does
traverse. There is wildlife habitat on one side and sensitive envi-
ronmental areas on the other side of the road.

But, irregardless, this road was either in place at the passage of
the Federal Land Policy and Management Act, or it has been
placed there since that time through the planning process that has
been brought about by that act.

And to go and try to acquire access across non-Federal lands
now, we don’t know whether any of these sensitive areas exist over
here on the non-Federal lands at all. There have been no studies,
or if they have, the landowners wouldn’t know about them and
have access to them.

Figures 2-1 and 2-2 in this document leave the impression that
since model portions of the Federal land remain where inadequate
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access exists, that the costs could greatly exceed the value the pub-
lic would receive from obtaining access.

We talked about the small isolated scattered tracts, and they
seem not to be that much of a problem with other people that testi-
fied on this panel as well as the agencies. But yet those small iso-
lated tracts would comprise probab%y 90 percent or more of the 52.4
million acres or 50.4 million acres of land that were identified as
having access problems or inadequate access.

The GAO went to great lengths to describe how they developed
the questionnaire for the BLM and the Forest Service, but there
was very little addressed about the questions asked of the private
landowners.

In fact, there were only three private landowners that were iden-
tified as responding to the problems associated with the access
issue.

In conclusion, Mr. Chairman, the GAO report only touched the
tip of the iceberg in addressing the access issue.

In my opinion it is biased to distort the concern of the Federal
land managing agencies and their unwillingness to recognize and
address and compensate non-Federal landowners for access across
their land.

The GAO states that of the 465 million acres of Federal land
managed by the BLM and Forest Service, only 50.4 million has in-
adequate access. This is approximately 11 percent of the land
under their jurisdiction. This is such an insignificant amount when
especially you take into consideration those small isolated tracts,
where any attempt to acquire additional access routes may be more
expensive than all of the values that could be attributed to the Fed-
eral land activities.

Such consideration should be cautiously approached by this Con-
gress. And we are currently spending more than we are receiving
in our budget anyway.

Mr. Chairman, with that, I will stop and respond to any ques-
tions which you might have. I appreciate the opportunity.

[Prepared statement of Mr. Eppers follows:]
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' STATEMENT BY BUD EPPERS

I am a landowner in.cthe state of New Mexico. I also have
a lease to graze livestock on state trust lands and a permit to
graze livestock on federal lands under the management of the
Bureau of Land Management (BLM). My family has been involved
in the livestock producing business for over 100 years in
Southeastern New Mexico. 3

I appreciate the oppottuuity to provide testimony on the
issue of access. This issue {8 as important to the private land
owners as it is with governmental land management agencies. How-
ever: the problems over accesa differ greatly'batween the private
and federal sectors.

The United States Forest Service (USFS) in the past several
years has begun requiring a permit for persons owning private land
within e forest to accegs their property. These permits establish
restrictions on the width of the road, standards and specification
conditions and to. whom the access would apply.

Virtually all of the private inholdings were established prior
to the creation of the Forest Reserves. Access to these properties
was grandfathered into the reservaticms. It is very concerning
that the USFS is restricting the use of private propoarty by access
permits. ‘

Much of the land status in the western states {s under interm-
ingled ownership patterms which compound. the access problems more.
Since land boundaries are not marked 6z identifiable on the ground,
very few people know whose land they are actually on, Private land
owners desire to know who and for what purpose a person wighas to
enter their land. State trust lands are restricted..to only persons
with a permit of use which is granted by the Commissioner. Addition-
ally the grazing leasee is required to POLICE the trust lands for
trespass violators...Federal lands for tha most part have unlimited
access with the axception of the renewable and non-renewable resources
users, Their activities are highly regulated, restricted and
controlled.

The general public has unrestricted access for hunting, hiking,
camping, off road vehicle use, fishing, bicking, water sports, wild-
life, and scenery viewing, horseback riding and wilderness use.

As previously stated the recreating public cannot differentiate between
the land ownership boundaries. Consequently hundreds of mtilions of
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acrea  of private and state trust lands are trespassad upon by a
confused public each year with often times unpleasant request to
vacate,

I waes fortunaté to serve on an access dialogua at the Key-
stone Center in 1988-1989. The final report was released March 7,
1989 and I would be pleased to provide a copy to this Committee's
members if they do not receive one from BILM or FS. A highly diverse
group comprised of representatives from landowners, access advocates,
BLM snd FB persomnel, Congressional Commictee staff, oil and gas,
mining, timber, County Governmants and the Western Governors Associa-
tion participated in the dialogue and reached consensus on a large
number of important access issues.

The major concerns of the landowners wera, but not limited to:

1. Pancing needs and subsaquent maintenance

2. Road standards (le- width, surfacing, drainage
and culverts '

3. Dust

4, Road maintenance

5., Wead control

6. Theft

7. Rustling of livestock

B. Fire

9, Liability

10, Vandalism

11, Gates.and cattle guards

12. Signing

13. Proximity to buildings and other intensive
use areas.

14. Mitigating changes in use

15. Impacts on the landowners, farming and ranching
operations.

16. Mitigating slternative access locations.

The Keystone group identified numerous methods for obtaining
access across private land. There are two very simple and inexpensive
approaches to obtaining access by users of fedaral land.. One iz a
private, consensual agreement between & user, user group and the land-
ouner. A voluntary agresment promotes and enhances a spirit of
communication between the parties. Second is a cooperative arrangement

(2)
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Between hunters, snowmobile groups, fishermen, recreationists, etc.
This would provide seasonal access and could be developed into
improving private lands in return to the access granted.

There were a number of ways permanent access could be
obtained, but a problem always exists in establishing a value for
a variety of uses sought by or applicable to federal access.

First, State or County access routes should be researched and
which may facilitate the federal needs. County governments can be
petitioned to develop access routes. Also, participation in County
planning processes can provide opportunity to identify needful
access routes.

Second, agencies should research other existing rights of way
to avoid more expensive or confrontational means of access.

Third, gifts or donations provide a means for private
landowners to capitalize on available tax benefits and donate
access to federal agencies.

Fourth, land exchanges are an option to obtain access to a
given area. A problem with this method is identification of lands
for exchange and assessing a value to the properties. It is
obvious that all of the identified means of obtaining access from
this alternative forward becomes increasingly more expensive.

Fifth, right of way purchase 1is a preferable acquisition
method. The government determines the type of access desired then
negotiates with the private land owner to determine a value. This
method is based more on a willing buyer - willing seller
transaction.

Sixth, condemnation all would agree is a last resort option.
~Neither side wins and it is extremely expensive. This alternative
should not be ignored, but hopefully the government and the
private property owner could reach a reascnable settlement with all
of the other options available.

In reference to the General Accounting Office (G.A.O0.) report
dated April, 1992 and titled Federal lands, Reason for and Effects

(3)
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of Inadequate Public Access appreas to be somewhat naive in the
reporting of problems identified that concern access.

The G.A.O. states that only in the past several decades has
public access become an issue. This is true, but the explanation
falls short of describing the associated problems. Before adoption
of the Federalsnd Policy and Management Act of 1976 multiple use
primarily included the consumptive uses of both renewable and non-
renewable resources. Recreation was accepted and recognized as a
legitimate use and caused very few problems. However, with the
implementation of the FLFMA the general public was informed that
cvafyone should use the federal lands for all types of recreational
purposes. Virtually millions of citizens departed for the wide
open spaces, uncontrolled, un-managed and without the knowledge of
the intermix of private, state and federal 1lands. Numerous
problems arose and continue today because of the general publics
lack of information about existing business activities permitted on
federal lands.

Vandalism and liability quickly surfaced as a major problem
for private land owners including exhilarated increases in costs of
production. Mismanagement or the lack of management of the public
continues today and is not adequately addressed in the G.A.O.
report.

The unwillingness of the Federal Government to participate in
funding the maintenance of existing public access routes
transferred that cost to local governments and the private sector.
Sufficient resources were not available which created conflict
within localized areas. Acquisition is just a small segment of the
access issue. Maintenance, enforcement and management of the
general publics use of the lands is a major cost item that needs to
be addressed.

significant problems arose where rights of way for energy,
mineral and timber development became readily usable by the general
public. These rights of way across private property were for the
exclusive use of the companies and individuals involved in the
area. They were not inclusive of other uses. Had the private

4)
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property owners been aware of the pending increase of unregulated
use the use of the original rights of way would have had a
considerably higher value. This value should be compensated for by
the Federal Government because they were responsible for it
happening.

The G. A. O. illustration in Figure 1.3 is obviously not
associated with the situation described. As I interpret the
diagram there exists a right of way across federal land between
wildlife habitat and environmentally sensitive areas to another
portion of federal land.

This road was either grandfathered in when the FLPMA passed

congress or it was constructed after the planning requirements of
the FLPMA provided for it to be constructed. If there is a problem
with confining the public to the access route the enforcement of
the area needs to be considered rather than acquiring additional
access. .
Since the new route is across non-government land have they
determined that this area is less sensitive to public pressure? If
they have ascertained this did government employees notify the
landowner as to their intent to study the non-government land and
d4id they notify and provide the other land owners with copies of
their findings? If they did not, which I seriously question that
they did, given this situation then this Committee should
understand the origin of part of the problem.

Figures 2.1 and 2.2 leave the impression that such small
portions of federal lands remain where jnadeguate access exists
that the costs could greatly exceed the value the public would
receive for obtaining access.

Figures 2.3 and 2.4 exemplify the frustration of property
owners ion their attempt to manage public access and activities on
the non-federal intermingled lands.

The G. A. O. went to great lengths to describe how they
developed the questionnaire for the BLM and USFS, distributed it
and the responses that they received. What is so obvious that it
creates suspicion and questions accountability of the report is the

(5)
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lack of the questionnaire of the private land owners, how many were
interviewed per FS or BLM district offices or areas and a
description of public access and use to lands administered under
the Fish and Wildlife Service, Bureau of Indian Affairs, and Bureau
of Reclamation to name a few.

Table 2.1 illustrates an alarming number of concerns of
private land owners for not granting public access across their
property Only three private land owners are quoted as to their
problems or concerns.

Table 3.1 cites less than 15% of the 262 supervisors and
managers or only 13 identified "hunting" activities reduced due to
inadequate access. The remainder of activities yielded fewer
responses which is mostly insignificant in relationship to the
millions of acres of federal land available for such purposes.

Table 3.2 lists less than 10% of responses from the 262
supervisors and managers that cited construction, maintenance and
improvement as a significant issue due to inadequate access. Below
figure 3.2 a Forest Service official stated that he was considering
building a new road to a communication site on top of a mountain
because the private landowner refused access across his property.
This appears to be a rather expensive approach toward resolution of
an access problem.

In conclusion, the G. A. O. report only touched the tip of the
iceberg ion addressing the access issue. In my opinion it is
biased to distort the concern of the federal land managing agencies
and their unwillingness to recognize and address and compensate
non-federal land owners for access across their land.

The G. A. O. states that of the 465 million acres of federal
land managed by the BLM and FS only 50.4 million acres have
inadequate access. This is approximately 11% of land under their
jurisdiction. This is such an insignificant amount when one
considers that there may exist now temporary access across much of
the non-federal lands. Any attempt to acquire additional access
routes may be more expensive than all the values which could be
attributed to the federal land activities. Such considerations

(6)
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should be cautiously approached by this Congress when we are
currently spending more that we are receiving in our budget
analysis.

Again, I thank you for the opportunity to give this statement
and I will stand for questions.



184

Mr. VENTO. I know. I appreciate your patience to stay and the
work that you put into your statement, trying to point out other
issues.

Obviously, the GAO did what they were asked to do, and I think
that we were concerned about the issue of public access or access
to public lands across private lands, although there has been a lot
of discussion about other issues today—important issues. Neverthe-
less, they were doing what they were asked.

There is a need to sharpen it up probably to some extent, and
we will certainly use the critique you did.

But, Mr. Eppers, one of the points you made was that 90 percent
of the 51,000 instances of inadequate or no access were made up
of these small tracts. Did you get that someplace out of the report?

Mr. EPPERS. No, Mr. Chairman. But the issue came up a while
ago about the——

Mr. VENTO. Mr. Smith raised the issue about small tracts, iso-
lated tracts.

Mr. EpPERS. Well, the percent of Federal lands, the section 15
lands which are those small isolated scattered tracts, comprise
some 118 million acres, I believe, compared to 134 million acres
that are more in solid blocks.

Mr. VENTO. Yes, Mr. Penfold in responding to the BLM questions
said he didn’t think that the problems that they were working on
or that they had identified were scattered tracts, but we can prob-
ably point that out.

I just wanted to point out that that wasn’t the impression I got.
And you had a different impression, I guess, is my point.

Mr. Metzger, we have to go and vote, you see; so I am really at
a disadvantage in asking you any questions at this time. And it is
late in the afternoon in any case. There are some cases pointed out
here, for instance, around the Ruby Mountains and Humboldt
Mountains in Nevada as an example. I commend you for what you
did in Arizona, and I am not as familiar with that project so I
think it served a good purpose today, especially since some of us
were kind of moving in that direction or talking about that particu-
lar type of resolution mechanism.

But with regard to the Ruby and Humboldt Mountain Wilderness
Areas here, they pointed out there are only three access points now
to that particular forest and that there has actually been an effort
to extinguish public access rights as people in land management,
or whatever changes occur—for all I know, it could be the cattle as-
sociation members—but in any case, you recognize that as a prob-
lem, don’t you?

Mr. METZGER. Well, certainly, Mr. Chairman. But I think it may
be indicative of things that are coming. The West is feeling under
assault, frankly, from Washington in a lot of different ways. And
there is some reaction coming from that.

Mr. VENTO. Well, that is fine, and I think there are a lot of
changes in terms of urbanization and ownership patterns and pri-
vate proper:y, p=ople that are buying property, putting up fences;
this is sort of the march of civilization to some extent.

I don’t know that it is Washington that has, in fact, asked these
people to buy this particular land and to create these particular
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problems. But, in any case, everyone’s entitled to their own feel-
ings. I don’t want to deny that.

r. METZGER. May I speak to the Ruby Mountains in particular?
Urbanization is not a problem in the Ruby Mountains. I mean Elko
on the west side of them has a pretty small downtown. So I don’t
think that is necessarily the issue.

Mr. VENTO. I don’t think it is the urbanization. You misunder-
stood what I am talking about. I am just saying that more people
in, for instance, Nevada, now live in Clark County than live in the
rural parts.

That is not what I am talking about. Urbanization, in terms of
people living in urban areas and not as many people proportion-
ately in others. They are getting out there recreating, driving to
the wilderness to do things. There has been an increase in the
amount of recreation. You have identified that yourself on—is it
the Flying M? The Flying M, right?

Mr. METZGER. That is certainly true, Mr. Chairman.

But another point that kind of flows from that is that, as the ur-
banization has occurred and we have a much more sort of urban
mentality in this Nation about land, land use, et cetera, there
is—

Mr. VENTO. That is right. Fences. This is mine, and we don’t
share it.

So what about the issue of the counties and States here that was
testified to by the land management agency, the Forest Service,
about them being reluctant to exercise the rights of way across pri-
vate land? Do you identify that as any type of a problem where the
local governments aren’t doing this; they are sort of putting it on
Forest Service?

If I am the national manager, you keep saying, you do it, we
don’t want to deal with Metzger and Eppers; you do it; it does lead
one to have a little more of a ﬁopularity problem.

Mr. METZGER. Well, I think the issue is a little bit bigger than
just access. It is the amount of expenditure that has been shifted
down to the States and then ultimately down to the counties. The
counties, just particularly in the West, with no tax base, don’t have
many options.

Mr. VENTO. I empathize that the problem is fairly new, and they
probably didn’t have a budget for it and don’t have a budget for it.
But beyond that, there might be a reluctance.

Of course, as one of our witnesses here, Mr. Hawkes said, he
said, they found out the Park Service or the Forest Service and the
BLM are paper tigers in terms of pursuing this. Found out the
counties and local governments and States are paper tigers in
terms of pursuing access rights.

Mr. METZGER. I think that is correct. And that is where we got
to that point several years ago in Arizona and found out that there
really was no desire by any governmental entity to make anything
happen. So it had to happen from essentially the private sector and
the recreating public.

Mr. VENTO. Well, loading these guys up with a lot of new weap-
ons and money and so forth and sending them out there to do it,
I guess what you are saying, is sending them out into a mine field?

r. METZGER. Well, I don’t think that will work. It hasn’t yet.
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Mr. VENTO. Well, it has occurred to me that it may take more
than that. So I think the hearing has been helpful. I have to go
vote. I appreciate, again, the effort.

Mr. METZGER. May I add one thought before I go? There was rec-
ognition or discussion of easements and permanent easements,
temporary easements, that sort of thing, as being an option for ac-
cess.

I think it is important to know that those of us who do have land
in the West and are slowly being denied a productive use of it, to
grant an access for a tax consideration over a period of time be-
comes kind of crazy, looking at a long-term situation where we may
have to change the use of those lands in order to survive. In other
words, sell and——

Mr. VENTO. You may have to what?

Mr. METZGER [continuing]. Develop those lands.

Mr. VENTO. Oh, yes. The other issue, of course, is the subdivision
where you are not dealing with 90,000 acres and one Metzger fam-
ily, which is no mean task. You are all of a sudden dealing with
hundreds of different individuals.

Mr. METZGER. Well, I think your option from this body is to de-
cide whether you want to deal with just me or whether you want
to deal with everybody I can sell to.

Mr. VENTO. Fine. Well, we will do what we have to do. That is
what we will do.

Anyway, I appreciate, again, the testimony of all the witnesses.

We stand adjourned.

[Whereupon, at 2:06 p.m., the subcommittee was adjourned.]
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- United States
(:;]45(:) General Accounting Office
Washington, D.C. 20548

Resources, Community, and
Economic Development Division

December 6, 1993

The Honorable James V. Hansen

House of Representatives

Dear Mr. Hansen:

As requested by your letter dated November 17, 1993,
enclosed are our responses to some additional questions
relating to my testimony before your Subcommittee on
November 9, on Access to Public Lands.

Please contact me at (202) 634-7535, if you or your staff
have any questions.

Sincerely yours,

%}/ l’/«ém/@,

John H. Anderson, Jr.
Associate Directoxr, Natural Resources
Management Issues

Enclosure
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Response to Questions Posed by
Congressman James Hansen

Your report defines "inadequate access" as
meaning "the federal government does not have
the permanent, legal right for the public to
enter federal land at the point(s) needed to
enter the land as intended by the managing
agency." What process did you use to come up
with the term "inadequate access"” and how to
define it?

The definition of "inadequate access" was
arrived at through extensive consultation and
concurrence with BLM and Forest Service
headquarters and field personnel. Early in our
survey work we realized that the term
"inadequate access", could and was, interpreted
in various ways. In the process of developing
our questionnaire we tested the terminology and
definition of "inadequate access" and arrived at
the definition stated in our report.

Your report states that inadequate access "does
not necessarily mean that the public is
physically prevented from entering federal
land." Do you have an estimate of what
percentage of land is classified as having
"inadequate access" is physically accessible to
the public?

We do not have an estimate of the acreage of
public land which is physically accessible but
for which the government does not have the legal
permanent right for the public to enter.
Information in this format is not maintained by
either BLM or the Forest Service.

GAO reports frequently contain conclusions and
recommendations regarding your findings. Why

did this report contain neither conclusions or
recommendations?

As we stated in the report, the agencies had
recently revised their operating procedures to
identify and document public access needs. As a
result, we felt they should be given the
opportunity and sufficient time to fully
implement and test the effectiveness of those
revisions. Therefore, we restricted the report
to only factual information.

1
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Mr. Jim Hunt of your organization has provided
our staff with the 21 "non-agency contacts" that
GAO interviewed while conducting this study. I
note that of these 21 people only 6 were private
landowners and the rest were sportsmen and
retired Forest Service and BLM employees. Since
private landowners are so integral to this
debate, why were they less than thirty percent
of your non-agency interviews?

The majority of information contained in our
report reflects data obtained through a
questionnaire sent nationwide to Forest Service
and BLM officials. The nationwide data was
supplemented with a limited number of individual
contacts with sportsman groups, ranchers, and
other private landowners. Information obtained
from these individual contacts was used only as
examples to help demonstrate or add clarity to a
point being made in the report.

I understand that the situation illustrated by
the picture of the private road on page 20 is
merely a case where a county abandoned a road
and that this particular private landowner owns
.3 miles of the total mileage but has never
blocked its use to the public. Is this your
understanding also?

The purpose of this photo was to illustrate one’
of the means private landowners use to limit
access to public land. While the road was not
physically closed, the private landowner, in
this instance, erected a sign which noted that
trespassers were in violation of law and subject
to arrest.

Page 20 also mentions that agency officials that
you interviewed indicated that some landowners
threaten trespassers with guns and attack dogs.
How many people are in this category and could
you provide me with their names and addresses?

The statement is an example of another method
that is used to limit public access. We made no
attempt to quantify how often this type of
method or behavior is used to intimidate the
public, nor did we attempt to obtain the names
and addresses of private landowners who engage
in this type of intimidation. The particular
incident sighted on page 20 occurred on the
Eldorado National Forest in California. The

2
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Forest Supervisor of the Eldorado National
Forest would be able to provide you with the
nam: and address of this individual if you so
desire.

Although you only personally interviewed six
private landowners, page 19 of your report
discusses how GAO personally observed a Montana
ranch where trespassers were cutting down
standing trees for firewood. Could you describe
in detail what you observed?

As previously stated, our nationwide
questionnaire data was supplemented with a
limited number of individual contacts. 1In this
particular case we were accompanying a rancher
in his pick-up truck as he pointed out posted
signage and fencing on a road across his
property. He allowed public access over the
road to reach adjacent federal land. At one
point on the tour we heard a chainsaw and asked
the rancher about the source of the noise. He
indicated that it was a common occurrence for
people to leave the road and trespass on his
property to cut trees for firewood. We then got
out of the truck with the rancher and saw two
men with a chainsaw cutting trees on his
property. The rancher stated that he did not
know the two men and that he had not given them
permission to cut trees.
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Public Lands Foundation

P.O. Box 10303 McLean, Virginia 22102

For America's Heritage

11/20/33

National Farks, Forests and Public Lands Subcommitize
Chairrman Bruce Venta

812 House Annes 1

Washington, DC 20515

Dear Chairman Vento,

The Public Lands Foundatior: {PLF] submits the following observations
and recommendations regarding the "Public Lands ard National Farests
Lockout': Qbstacles to Adequate Public &ccess. Flease make this letter
patt of the 1scord of the Dversight Hearings of Nav, 8, 1392 by vouwr
Subcommittee.

The PLF iz a national non-profit organizatior of retired Bureau of Land |
Managament (BLM] employess dedicated to enhancement of the
managemett of the public lands. The Foundation has a unigue body of
knawledge and expertise and truely understands what iz happerning on the
public lands.

The PLF haz & continuing interest and concern with the lack of
adequate public access to our nations public lands. We have expressed this
concern in a variety of wiitten reports and testimony before both Houses of
Congress, and specifically to your Subcommitters and the House fApp
ropriations Committee, with the hope of increasing the awamess of this
situation. We applaud vour efforts to esplore ideas on how the BLI ard
Forest Service (FS) can comect thiz problem and enable the Smerican
people to better erjoy their public lands.

Because of the PLF concern for this issue,, we conducted an
assessment of the more critical ascess needs and probleras in 1332, Witk
the concurrence of the Bureau. we requested field offices to identify their 2

most critical access needs. Based on this information, and knowledge

of PLF members, we issued 3 report of May 1393 | am enclesing 2 copy
of our report for yous information and use. This assessmenst clearly
concludes that the outdoor recreational activities are the most effected by
this inadequate access. This is consistent with the Gereral Sccounting
Office assessment .

There is general agresmant an the estert and magritude of inadequate
access. The PLF feels strongly. based on our nezmbers experiences, that
the problem will inciease in the future and be more difficult to resolve. The
fragmented land ownership pattarns craated by historical publiz land dispozal
policies and the changing public: demands for a varisty ot outdoor
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recieational activities, are fundamental to this issue for BLM. The lack of a
significant effort to do something about access has allowed it to become the
problem it is today.

Our May 1933 report cortaing a series of recommendations. | will
therefore only highlight those recommendations we feel are the most
important,

1. Access needs to be given a highsr priority by BLIM and the
Department and a committment made to devote more resources to resolving
the problem. \We feel the authorities are adequate. -Added funds should be
transferred to the access program from other lower pnontv Departmental
programs, i.€. 1eclamation projects, thereby rot increasing the overall
Departmental budget. The committment of additional resources will enable
the BLM to pursue agency initiatives ta help conect this problem thiough
more cooperative and partnership approaches that have been pionserad in
several places in the western states,

2. Access needs to be strengthened in the BLM Planning System. This
is the best opportunity to get public access needs identified and analyzed.
I many instances access is a very controversial issue that needs the full
public participation provided for by the Plarining Systern.

3. The most critical access actions need to be pricritized so when the
opportunity esists, action be campleted tmely, Dur requests of the fisld
offices indicated that mary have nat pricritized their needs and may not be
able to take advantage of opportunities that may arise.

4. Acquistion of access needs to be made an intregal part of the whole
land repositioning program. BLM hias the opportunity to use varous land
title interests for exchanges that may be inducive to acquire access from
private land cwners who are not inclined to sell-arn easement to the
aovernment. This could include the exchange of reserved federal title
terestz, espacially faderal rmineral intarasts.

5. We see no need for the Senate and Houwse Sppropriation Committees
requireneants for the approwval of each and every Bureau condemnation
action in the acquizition of easementz. ‘wWe feel the BLHM iz very carefuil
and diligent the the wuse of this autho Condemnation has been used
spamingly and only when ey important public values are involved.
Historicaliy lengthy delaps in these micio -management approvals can result
in zignificant damag=z to public resowrces

e bk, po Foo :Hnrdu 13 L the -_-(.q,rnrhmr'v b cordribute our g on
the public acoe =

“incent . Mecker
Board of Directors
Fublic: Lands Foundation

Enclozure: Critial BLM acoess Meeds Swdy | Mol FLF-7-33)
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STATEMENT OF JOHN F. TOMLIN
AND WILLIAM S. BROADBENT

To the
Subcommitteae on Natlonal Parks, Forest and Public Lands
Committes on Natursl Resources
United States Houss of Representatives

November 29, 1993

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

Thank you for your interest in obstacles to public access to public
lands and for glving us the opportunity to present our views on this
subject. We are the owners of the Point of Rocks Ranch near
Emigrant, Montana. The ranch consists of several tracts of land
located adjacent to the Gallatin National Forest and a number of
Ranch and Forest Service sections are intermingled in a checkerboard
pattern. This pattern has created a number of management
difficulties, including the issue of public access over our land to
isolated Forest Service tracts, For over three years we have been in
s dispute with the U. S. Forest Service over the existence of a
purported historic trail crossing the Ranch to reach Forest Service
lands. Although we appreciate that public access to public lands is
important, we would like to point out that this issue must be
resolved within the guidelines of the Constitution and the rights of
private landowners to use and enjoy their lands without invasive
governmental interference.

The historical reasons that this problem exists today has been
outlined in earlier testimony to the Subcommittee, The majority of
the problems and issues of public access to public lands were created
by Congress a hundred years ago, or more, when those
representatives established policies that were seemingly helpful at
that time in history. They were not able to foresee the implication of
those actions on public access issues today.

Be it the Homestead Act or the Railroad Act, one of the by-products
of those regulations was to create isolated public lands without any
clear means of public access. Wo are challenged today to asrive at
solutions to this problem without again taking actions like our
forefathers that set unmintended precedents for our posterity
tomorrow. To accomplish this, we must arrive at solutions that
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respect the integrity of the Constitution and individual rights. These
principles are the bedrock of our political system and the standard
by which any solutions must be judged.

With this in mind, we have several observations and proposals we
can make, given our hands-on experience with this issue. With finite
resources available to the various government agencies, there must
be a more efficient means of sctting priorities on public access and
applying these resources where they are needed. Each agency can
and does develop its own list of access priorities within various
rogional or district subdivisions, and differ for cach agency. By
setting national priorities (e.g., acres opened, resources, demand, etc.)
for the public, and not by various government fiefdoms, will allow
the limited resources to focus on the highest priorities.

Once the priorities are set, then various solutions can be analyzed
and applied. Would the private landowner scll the land or an
cagement to the isolated public land? Can s land swap be concluded
to solve the problem? 1Is there any historical right of ways that exist
under state law? Is it of high enough priority to use federal
condemnation proceedings as outlined in the Constitution?

Theu are the available solutions. How they are applied and
implemented by government agencies is the question and the
problem.

Government inadvertently created the problem many years ago, not
the private landowner. Therefore, government needs to work in a
congtructive manner with the private citizen to resolve the issue.
Much has been said about the private landowner buying property
and closing off access used in the past by the public to reach public
lands.

If there is not a perfected right of way to the public, then this is the
right of the private citizen. If in the past the prior landowner
allowed or permitted access because it was neighborly to do so and
the new owner is not as neighborly and closes access, then this is
their right. They are not bad citizens or bresking the law, they are
just not as neighborly as the past owner. Many of the times this
change is due to the lack of respect shown by the public for private
property rights. As this Subcommittee meeting suggests, there is far
more pressure by the public for greater recreational resources. This
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pressure has turned what in the past was neighborly use to what is
now often public sbuse of private property.

So what is the solution? If past access was given by a private

landowner and it is taken away, then the facts must be reviewed to

see if it is a legal closure. State laws exist that deal with prescriptive

:huemnu and the determination must be arrived at by reviewing
e facts,

In the experience of Polnt of Rocks Ranch (PORR), no one has ever
presented us with the facts that would support the conclusion that a
prescriptive easement eoxists. Instead, we have been repeatedly
threatened by legal action and statements that we can see facts in
court, No private citizen should have to face the time, costs and
intimidation of a government agency just to fiad out the facts,
Remember the Conmstitution: A citizen {s innocent until proven guiity.

In these situations there should be some third party arbitration
process that is efficient and not cost prohibitive that allows each
party to review the facts. If research is required to find the facts,
then a budget should be established to review the historical facts
that support the claim. If public access is a priority for the public,
then the public (government) should bear the costs of perfecting the
access within the guidelines of the existing laws.

If no access exists, then the government should discuss with the
landowner the feasibility of purchasing access or finding an efficient
land swap that solves the problem. Although these processes exist,
lmlplomenmion is far too difficult or bureaucratic to provide
solytions,

No one discussod with us the merits of purchasing an easement to
isolated USFS property in our ranch, but if they had, I am sure that
we would have experienced a similar process to a land exchange.

In this latter case, we thought a simple land swap to block private
and public land was the total solution. After several attempts to
arrive at workable solutions, it became clear that the Byzantine
process was not going to lead to a satisfactory conclusion. Every
solution we presentod was met with a lengthy description of why our
solution did not meet the criteria necessary to finalize a transaction.

We do not know if the process forced on government agencies is at
fault or those entrustied with implementing the process caused the



196

problems, but one thing is clear: The process does not work
effectively. If solutions to public access are to be found, then this
goal must be set as a priority that is recognized in the valuation
process of land swaps or asset purchases. Congress must provide
leadership by defining a simple process that rosclves these issues
and that holds the government agencies accountable for efficient
implementation. And then ultimately, if all procedures are followed
in good faith by landowners and government sgencies and a
resolution can not be found, then government has a right to condemn
the nocessary right of way in situations where public policy sets that
outcome as a priority.

As a private citizen who believes in working toward public access to
public lands, I have found the process forced on the individual
citizen as abusive, expensive and unnecessary. Of the fifty million
acres described that needs better public access, the priority we
represent for public sccess is difficult to fathom. We have spent
years trying to understand  the issues, being threatened by litigation,
being thwarted by government agencies, being lost in government
burcaucratic processes, consuming our time and money and that of
the taxpayer via the bureaucracy, all for access to 640 acres.

Not only is the process destructive of the private citizen, but the
priorities as set by government agencies have to be brought into
question--and answered.

One final note on our personal experience. At the beginning of the
process with PORR, we offered to consider-an_easement along the
purported trail that would remain as a foot and horseback trail. This
was our neighborly accommodation. We were refused and have
weathered the storm of the USFS ever since. Where is the justice to
individual rights.

Remomber, if public access is a public priority, then there will be a
cost associated with resolving the issues--one which the public
should accept and Congress should support. Without setting national
priorities, establishing an efficient and apolitical means of conflict
avoidance and resolution and applying the funds to perfect the
access, the goal will not be met in any fashion that Americans can be

proud of.
O
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