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H. CON. RES. 94: EXPRESSING THE SENSE OF 
THE CONGRESS REGARDING THE EXPRES­
SION OF SELF-DETERMINATION BY THE 
PEOPLE OF PUERTO RICO 

TUESDAY, AUGUST 3, 1993 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON NATURAL RESOURCES, 

SUBCOMMITTEE ON INSULAR AND INTERNATIONAL AFFAIRS, 
Washington, DC. 

The subcommittee met, pursuant to call, at 10:15 a.m. in room 
1324, Longworth House Office Building, Hon. Ron de Lugo (chair­
man of the subcommittee) presiding. 

STATEMENT OF HON. RON de LUGO 

Mr. DE LUGO. The Subcommittee on Insular and International 
Affairs hearing on H. Con. Res. 94 is convened. 

This is the second hearing of the Subcommittee on Insular and 
International Affairs on the resolution sponsored by our colleague 
Jose Serrano to declare that the people of Puerto Rico have the 
right to determine the island's future political status. 

We held the first hearing on July 13 when we heard from three 
Members of Congress in addition to Representative Serrano. We 
also heard from representatives of Puerto Rico's Governor and 
three major status-based political parties, including other leaders 
on the status issue in that commonwealth, and Puerto Ricans from 
the States as well. 

The Office of the President is responsible for Puerto Rican status 
matters within the Executive Branch, and we will hold a third 
hearing after its proposed witness on the resolution-the Assistant 
Attorney General for the Office of Legal Counsel-takes office. 

The White House had hoped that Walter Dellinger, who will fill 
that position, would be confirmed in time for this hearing; but, al­
though his approval by the Senate appears imminent-in fact, it 
could happen today-it has not happened as of this moment to the 
best of our knowledge. 

The Serrano Resolution is especially important because the peo­
ple of Puerto Rico are to vote November 14 on whether the island 
should become a state, an independent country, or be further devel­
oped as a commonwealth. 

[Text of H. Con. Res. 94 follows:] 

(1) 
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H. CON. RES. 94 
Expressing the sense of the Congress regarding the expression of self­

determination by the people of Puerto Rico. 

IN THE HOUSE OF REPRESENTATIVES 

MAY 5, 1993 

IV 

Mr. SERRANO submitted the following concurrent resolution; which was 
referred jointly to the Committees on Foreign Affairs and Natural Resources 

CONCURRENT RESOLUTION 
Expressing the sense of the Congress regarding the 

expression of self-determination by the people of Puerto Rico. 

Whereas the people of Puerto Rico are natural-born citizens 

of the United States but do not enjoy all of the individual 

rights and liberties accorded to other American citizens 

under the United States Constitution; 

Whereas the future status of Puerto Rico remains under dis­

cussion among residents of the Island of Puerto Rico and 

among Puerto Ricans residing in the 50 States of the 

United States; and 

Whereas the Charter of the United Nations, a treaty to which 

the United States is a signatory, expresses the right of 

self-determination, that is the right of a people to decide 

for themselves the political status under which they live: 

Now, therefore, be it 
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2 

1 Resolved by the House of Representatives (the Senate 

2 concurring), That the Congress-

3 (1) reaffirms the commitment of the people of 

4 the United States to the principle of self-determina-

5 tion; 

6 (2) reasserts the principle, first articulated by 

7 the Congress in its ratification of the Charter of the 

8 United Nations, that with respect to territories 

9 whose peoples have not yet attained a full measure 

l 0 of self-government, the interests of the inhabitants 

ll of such territories are paramount; and 

12 (3) endorses the right of the people of Puerto 

13 Rico to political self-determination. 

0 

•HCON 114m 
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Mr. DE LUGO. Although H. Con. Res. 94 is intended to state pol­
icy concerning the political status of Puerto Rico, it would also 
state a general commitment to self-determination and that the in­
terests of the inhabitants are the primary consideration in matters 
concerning non-self-governing territories. 

The self-determination commitment is written as one that can be 
applied to all peoples. And this, obviously, includes the peoples of 
the insular areas other than those of Puerto Rico for which the 
United States is responsible-American Samoa, Guam, Palau, and 
my home, the United States Virgin Islands. 

These islands are the 4 areas under U.S. responsibility among 
the 18 on the United Nations' list of non-self-governing territories. 

Because of this, it is essential that we give leaders of these areas 
an opportunity to comment on the resolution, and, thus, our hear­
ing today. 

While political status developments in these areas have not at­
tracted th,e national attention that developments in Puerto Rico 
have, there are important status developments in at least 3 of the 
4 areas. 

As a representative of one of them, I feel as then-President-elect 
Clinton said when he was discussing the District of Columbia's 
statehood petition, "I would be in a state of permanent outrage if 
I thought that I represented people who would be sent to fight and 
die for their country, who had no full citizenship." 

Well , I have been in that state of outrage from the moment that 
I understood the undemocratic nature of the situation of my is­
lands. I have, as much as anything else, dedicated my career of 
public service to obtaining greater powers of self-government for all 
of the territories. 

Yet, I never truly felt our lack of full powers as acutely as I did 
when I was in the situation President Clinton described; represent­
ing the people of the Virgin Islands on the Floor of the House with­
out a vote when the decision was made to send some of them to 
fight in the Gulf War-in which some who died were my constitu­
ents, Virgin Islanders. 

I have discussed this with the President in seeking his leader­
ship to obtain the power to vote for President for the people of my 
territory and other territories. The President hasn't focused on the 
constitutional amendment that we need, but he has pledged to sup­
port a status decision made by Puerto Ricans. Last year, his cam­
paign committed that he would also respect the right of the peoples 
of the smaller insular areas to decide their future status. 

This gives us some hope that he will, at some point, provide the 
executive leadership that has been lacking on insular status issues 
in the past. 

It also brings me to one of the points that I want to make this 
morning: the status options and development of the smaller insular 
areas are inextricably linked to the case of Puerto Rico. 

In none of the smaller areas are the options of statehood or inde­
pendence at all as viable as they may be in Puerto Rico. The option 
of the smaller islands are really within the middle course: to re­
main territories or to try to work out relationships that provide for 
government by consent, participation in decision-making, or auton-
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omy under the United States flag, if we can find a constitutional 
means of bringing that about. 

These options raise issues of constitutionality, sovereignty, and 
citizenship, as well as acceptability to the States. 

They will, at a minimum, be extremely difficult to work out so 
long as Puerto Rico's status is unresolved. Any arrangement 
worked out with one area inevitably creates precedents for all of 
the others. 

So it is not inappropriate to consider the other insular areas in 
context with a resolution regarding Puerto Rico. 

Another point that I want to make is that the right to choose a 
future status, at least for all statuses other than independence, is 
not a unilateral one. Although the interests of the inhabitants of 
territories may be paramount in considerations, they are not exclu­
sively so. 

The right of self-determination is-as a statement I will include 
in the record by the co-chair of the Virgin Islands Commission on 
Status and Federal Relations says-"accepted as the law of grav­
ity." 

But even though our government has led the international drive 
for self-determination, it has had a hard time applying this prin­
ciple to the territories for which it is responsible. 

Obviously, the commitment to insular self-determination was 
never meant to limit the right of the United States to determine 
its political future. Logic dictates that both parties have to have a 
say in determining any fair and free relationship. 

And no policy determination by a Congress could legally bind a 
subsequent Congress to actions that it would be unwilling to take. 

And that is the real problem. 
So, what is most critical to resolving the status problems faced 

in this country and the territories which it ultimately controls is 
developing possibilities of, and a process for, mutual determination. 

As I have noted before, this will require presidential leadership, 
similar to that which we have only seen in the past in the case of 
the strategic Micronesian Territory that the United States has ad­
ministered for the U.N. That was true leadership. But it was a cat­
egory of leadership that we have not seen for the U.S. territories. 
I assume the driving inspiration for that leadership was national 
security. 

President Clinton has given us the hope that we will see it in 
this administration by the statements I noted earlier as well as by 
his pledge to try to have differences between the Executive Branch 
and Guam on a commonwealth bill worked out by a personal rep­
resentative. 

The need for such a representative was made clear by the results 
of the last administration's efforts on the matter. A tremendous 
amount of work went into that. Negotiations led by the Interior De­
partment's territories office failed, however, to resolve many issues. 

Many of the agreements that they supposedly reached on behalf 
of the administration after months and months of meetings were 
overturned at the eleventh hour due to the influence of other agen­
cies. 

In other words, what happened was agencies were involved in 
the negotiations, and agreement was reached. Then agencies that 
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were at the table, but were not satisfied with the outcome of the 
agreement, went outside of the process, but inside the administra­
tion, and were able to defeat those provisions that they didn't like. 

While the proposal of funds for a Guam commonwealth rep­
resentative within the territories office raises a question, I hope 
that we get the type of presidential representative that Delegate 
Underwood discussed, in my presence, with President Clinton. 

What, of course, is needed is leadership that is more effective 
than we have had in the past as well as more sensitive to the is­
sues of the American territories. 

We do not want to see the Interior Department continue the ef­
forts that it made as recently as two years ago to have American 
Samoa, Guam, and the Virgin Islands taken off the U.N. list of 
non-self-governing territories with misleading arguments that 
these areas are self-governing. 

Now, you and I know the Cold War is over, so we can face up 
to the reality of the fact that these areas are not self-governing. 
That is why we have the hearings here today. They are subject to 
the territorial clause of the Constitution, and their political 
statuses simply haven't been worked out. 

The fact is that the peoples of these areas-and I am one of 
them-did not determine the status under which they live and do 
not fully participate in the making of the decisions that affect 
them. 

This may have been difficult for our country to admit during the 
Cold War, but there is no reason for it not to face up to it now. 

At this time, normally I would recognize the senior Democrat, 
Congressman Faleomavaega, of American Samoa; however, as a 
courtesy and as an agreement with Congressman Faleomavaega, I 
would like to recognize Congressman Underwood for any opening 
statement, since he has a rather large and important delegation be­
fore us today. 

STATEMENT OF HON. ROBERT A. UNDERWOOD 

Mr. UNDERWOOD. Thank you Mr. Chairman. 
Thank you, both of you, for the courtesy you have extended me. 

I want to thank you, first, for holding this hearing today to allow 
the representatives of the insular territories to present testimony 
to House Concurrent Resolution 94. 

As you know, the people of Guam have a strong interest in any 
expression of this Congress regarding the inherent right to self-de­
termination of the Chamorro people. And I want to thank you, Mr. 
Chairman, for your continuing leadership on these issues. And for 
bringing attention to the need for decision and dialogue on these 
issues which are of paramount importance, to the territories. I 
think the paramount issue in the minds of the inhabitants of the 
territories is self-determination. 

This Subcommittee witnessed last week a stark contrast between 
how the issue of self-governance is viewed by the bureaucrats in 
Washington and by the people of Guam. In a hearing held in this 
room on July 29 on H.R. 2144, the Guam Excess Lands Act, an act 
which would return 3,200 acres back to the people of Guam, a pro­
posal which has been here for a number of years, the Office of Ter-
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ritorial and International Affairs submitted written testimony con­
cerning the issue of the military excess lands on Guam. 

In an eleventh hour policy shift OTIA proposed to take Guam 
back 50 years to a time when there was no civil government, to a 
time when Guam was ruled first by a military government and 
then by an Interior appointed government. 

But, Mr. Chairman, this is not 1945, and we refuse and we will 
not go back. The land issue has served to raise the consciousness 
of the political leadership on Guam and more importantly of the 
people of Guam that, the issue of self-governance and self-deter­
mination are very real issues; and that for the survival of the 
Chamorro people, the stakes are, indeed, very high. It has served 
to alert us to the fact that we must fight a bureaucratic mentality 
that may never, ever, see us fit to make our own decisions to gov­
ern ourselves and to determine our own destiny as a people. And, 
significantly, OTIA has chosen to raise these issues over land. 

Amazingly, they still do not see that land, which was unjustly 
taken to begin with, has become a metaphor for our struggle for 
self-government. And this eleventh hour shift, this proposal that 
came out of OTIA, has done more to galvanize support and bring 
attention, again, to the issues of self-government and self-deter­
mination than those who argue for these things consistently could 
not do on their own on Guam. So in a sense, we can thank OTIA 
for that. 

We have been waiting since 1977 for the return of this small por­
tion of 3,200 acres from a military presence that spans over 45,000 
acres, or one-third of our island; and just when we thought there 
can be some movement on this issue, we find that the fingers of 
the bureaucracy reaching 8,000 miles to our island to tell us what 
to do; we find the bureaucracy telling us that they will hold the 
land for us until we decide that our priorities for using the land 
are to their satisfaction. 

Mr. Chairman, we are tired of waiting for our land to be re­
turned. But we did not wait this long and come this far only to see 
our land transferred from one Federal landlord to another. 

Mr. Chairman, as you well know, we believe the injustices that 
accompanied the massive land takings on Guam and the paltry 
sums that were paid for that land could not have occurred had the 
most basic rights of the people of Guam been protected by a civil 
government, not by civilian goodwill in Washington, but by rights 
guaranteed through a civil government. 

You have heard the testimony of lands being condemned by mili­
tary officers and adjudicated in hearings before military judges 
under a military governor. For Guam, the price of being a non-self 
governing territory, the price of military rule was tragically the 
loss of one-third of our island. So now OTIA wants to be the arbiter 
of how we use this land and what priorities need to be satisfied, 
no doubt including their own priorities. 

I have heard the rationale that OTIA is trying to do United 
States a favor, that they can expedite the process of returning our 
land because they can deal with other Federal agencies that are 
pressuring them for some of this military land before it is returned 
to Guam. The military stated here that they did not receive and 
have not received any requests for this land in 16 years. 
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And I have to wonder, just who are these Federal agencies that 
want our land? Is it the Department of Labor? Is it the Department 
of Agriculture? Maybe Justice or the U.S. Mint? Or is it the Na­
tional Park Service and the U.S. Fish and Wild Life Service, agen­
cies of the Department of the Interior? And Interior wants to be the 
arbiter of our land. They want to be able to decide, amongst them­
selves, who gets what before it is returned to it's rightful owners, 
the people of Guam. 

Ironically, Mr. Chairman, OTIA feels totally justified in making 
these decisions for the people of Guam, but are noticeably conspicu­
ous by their absence here today. They are not here because they 
are not the administration's representative on self-determination. 
They can interfere with our government, but they cannot speak on 
self-governance. They have all the answers to our problems, but 
they are mute on our most fundamental problem. They are experts 
on all the issues, but they have no opinion on the most basic issue. 

This zig-zag approach to policy-making does not work. It hinders 
our desire for fundamental changes in our relationship with the 
Federal Government. The end result from this bureaucratic 
mindset has its latest manifestation in the OTIA proposals which 
typifies the problems Guam faces in seeking self-governance and 
self-determination. 

Mr. Chairman, the people of Guam will be heard and will some 
day prevail, not just in getting our land back but in achieving full 
self-governance. We know what we want, and now the Federal Gov­
ernment must decide if it knows what it wants from us. The real 
question for us is: Will the Federal Government be a partner in 
this process or not; will they help us achieve self-determination or 
not? 

Thank you, Mr. Chairman. 
Mr. DE LUGO. I thank the gentleman from Guam for that opening 

statement. 
The Chair is advised by the very capable consultant for the 

Repbulican side, Mr. Manase, that Congressman Gallegly is tied up 
in the Judiciary Committee, not literally tied up, now. There is a 
markup going on over there. 

In addition, Mrs. Vucanovich, who is also a very valued member 
of this Committee on the Republican side, is a conferee on the 
House/Senate Agricultural Appropriations bill. 

Resident Commissioner Romero was here just a little while ago, 
and I assume that he will return shortly. 

At this time, let me recognize a very patient, valued Member 
from American Samoa, Mr. Faleomavaega, for any opening state­
ment. 

Mr. FALEOMAVAEGA. Thank you, Mr. Chairman. I do have an 
opening statement, and I would like to submit it for the record. 

Mr. DE LUGO. Without objection. 
Mr. FALEOMAVAEGA. I am just going to give a summary of the 

statement, Mr. Chairman. And then I would like to proceed at this 
time. 

STATEMENT OF HON. ENI F.H. FALEOMAVAEGA 

Mr. FALEOMAVAEGA. Mr. Chairman, the issue of the future politi­
cal status of the territories is an important one. Given Puerto 



9 

Rico's size and population, it gets the most attention and with good 
reason. 

The issue of 3.6 million U.S. citizens who cannot vote for the 
President of the United States needs to be addressed. And I want 
to commend Congressman Serrano for his leadership in introducing 
H. Concurrent Resolution 94. 

Because of the differences between the rights and obligations of 
U.S. citizens residing in the territories and those residing in one 
of the 50 states, as I had mentioned 3.6 million citizens in Puerto 
Rico, cannot vote for President or Vice President of the United 
States. 

Initially, they have no voting representation in the legislative 
branch of the Federal Government, and they can be conscripted 
into Federal military service. Because of these policies which have 
been in existence for decades, some call Puerto Rico a colony and 
the United States a colonial power. But I submit that those who 
make such claims are only looking at one side of the ledger. 

Consider the following: The residents of the territories pay no 
taxes to the Federal Government on their income from the terri­
tories; they enjoy the protection of the armed forces of the United 
States; they are eligible for and travel with U.S. passports, includ­
ing unlimited access to the United States; companies located in the 
territories receive preferential treatment; and there are selected 
welfare programs to assist those in need. 

I emphasize these points to point out the complexity of the prob­
lem. While Puerto Rico may be subject to the laws of this country, 
so too are the 50 States and the District of Columbia. From my 
perspective, the only rational policy towards Puerto Rico, or any 
other territory for that matter, is to let the people of the various 
territories determine their own future. 

While there is a need for the United States to provide for the 
education and health for the inhabitants of Puerto Rico and other 
territories, each territory should and must determine its own fu­
ture. 

Puerto Rico is currently going through a difficult period. Not long 
ago, Puerto Rico had a plurality of the people that wanted common­
wealth status. Today it appears that the plurality is for statehood. 
What about tomorrow? Will it be independence? Or some other sta­
tus? 

If there are five political parties in Puerto Rico and the largest 
garners 40 percent of the vote, should the United States move to­
wards that status despite the other desires of the 60 percent of the 
population? I think not. And I would tend to support Congress' tra­
ditional view that a clear majority of the people of a territory must 
want statehood before Congress must then consider their admission 
for statehood. 

The question of who should vote in any election sponsored or au­
thorized by the United States Government is another important 
issue. Some say that Puerto Rico and U.S. citizens domiciled in the 
50 States and the District of Columbia should be entitled to vote 
in Puerto Rico if they are of Puerto Rican ancestry. 

This issue becomes complicated if the local citizens of Puerto Rico 
disagree. Especially considering that those residing outside the ter­
ritory will determine the future status. 
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Inherent in our national scheme is the underlying principle of 
one person, one vote. 

For those of you presenting testimony, I look forward to your tes­
timony regarding why someone residing and living in the United 
States should be permitted to vote in Puerto Rico's election also. 

The interconnection between statehood and self-determination is 
also worthy of mentioning in this context. Nowhere in the United 
Nations charter does it say that the people of Puerto Rico or any 
group have a right to become a State of the United States. State­
hood is a privilege, not a right. Self-determination does include the 
right to be free from the United States. 

I think this is a crucial point-once a people accept a relation­
ship with the United States other than statehood, Congress has the 
plenary authority over the land and individuals. Whether the sta­
tus is called possession, territory or commonwealth, it falls under 
the territorial clause of the U.S. Constitution. And fundamental 
constitutional rights and certain Federal laws will apply. 

I support the principles underlying the provisions of House Con­
current Resolution 94, and I look forward to hearing the testimony 
from our witnesses this morning. 

And, Mr. Chairman, I offer my personal welcome to our distin­
guished guests and visitors here with us this morning from Guam. 
I am sure that my good friend from Guam will introduce them per­
sonally later in the hearing. 

Mr. DE LUGO. I thank the gentleman from American Samoa. 
And I now recognize the gentleman from Puerto Rico, Governor 

Romero. 
Mr. ROMERo-BARCELO. Thank you, Mr. Chairman. 
It is , indeed, a pleasure to be here to listen to the people of the 

territories talk about what they would like to see happen in each 
one of their own territories. 

I think this is what we are concerned about here. This is a reso­
lution on self-determination. This is a resolution to make sure that 
the will, as expressed by the people of the U.S. citizens in the terri­
tories , is recognized by the United States Government and by the 
Nation. 

I must take exception with my colleague Eni Faleomavaega to 
say that the people of a territory who vote for statehood, that that 
is not an inherent right. I think that we must look at statehood 
from the point of view of the citizen and not from the point of view 
of the territories. Statehood is a civil rights issue. 

What is the difference between being a territory in the case of 
Puerto Rico, for instance, and being a State? The difference is that 
we do not pay Federal income taxes for the income earned within 
the territory. We do pay Federal income taxes for income earned 
outside the territory. And we do pay other taxes. 

The other difference is that we do not have a right to vote for 
the President of the Nation that we are citizens of, nor do we have 
a right for vote in representation. Once a citizenship is granted to 
the citizens of any territory, there is an implied commitment from 
the Congress and the Nation to guarantee those citizens and pro­
vide those citizens with the opportunity of having full citizenship. 
And full citizenship means the right to vote and the right to par­
ticipate in the decisions that affect them. 
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That is what is extremely important. In Puerto Rico, like in 
Guam and Samoa and the Virgin Islands, the Congress sits down 
and determines what is going to be the environmental laws appli­
cable in the Nation, including those territories. And we have no 
vote and no participation in those decisions, yet we are held ac­
countable to and we must obey those laws. 

We have to abide by the Federal laws of labor management rela­
tions. They may be the best laws in the world, but we have no par­
ticipation in the decision of how those laws are enacted and what 
the final decisions are. 

We are subjected to minimum wage laws. They might be the best 
thing-and they are; I believe very much in minimum wages-but 
we have to abide by them whether we like it or not. And we have 
no participation in the decision of approving and making those 
laws. 

We are subject to bankruptcy laws, banking laws, fair trade prac­
tices laws, and all kinds of laws that affect our behavior, including 
penal laws. And when we violate a law and it has a criminal sanc­
tion, a U.S. District Attorney who is appointed by a person whom 
we didn't vote for and confirmed by a Senate where we have no 
representation, will bring the charges and have anyone arrested 
and then brought up before a U.S. District Court Judge who was 
appointed by a President for whom we did not vote and confirmed 
by a Senate where we have no representation . 

Now, do those relationships fall within the meaning of what De­
mocracy is and what we stand for as a Nation? 

Is that what the United States wants to see continue for years 
to come and for always? I must take exception with my colleague, 
Mr. Faleomavaega, to say that we are not entitled as a matter of 
right. There might be some other criteria, as has been put forward 
throughout the years; and we should take a look and question 
those criteria. But, for instance in the case of Puerto Rico, the cri­
teria of territory, we are larger than two States, Delaware or Rhode 
Island. And the criteria of population, we have 3,600,000 U.S. citi­
zens; we have more population than 26 of the 50 States. The cri­
teria of a republic form of government; we have a locally elected 
governor with a locally elected bicameral legislature, a Republican 
form of government. 

There is not a single criteria that has been used historically that 
Puerto Rico doesn't qualify. And to say that we do not have a right 
to equality and political equality and economic equality is to go 
against what the Nation represents and what democracy means. 

What is the difference between the civil rights for blacks and the 
civil rights for Puerto Ricans? Why is it all right to say that blacks 
have the right to vote and representation but not Puerto Ricans 
and others in the territories? 

I think it is an issue that we must look at from the proper per­
spective. But it is not in the best interest of the Nation if Puerto 
Rico were to vote a majority-what is a clear majority? It can only 
be 50 plus one. That is a majority. If the decision of a majority is 
not validated, then the decision of the minority is validated. 

There are not five political parties in Puerto Rico; there are only 
three. And the one that advocated independence hasn't received 
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more than 5 percent in the last 20 or 30 years. So there is obvi­
ously no movement towards independence. 

We have two status options really: statehood and commonwealth. 
Commonwealth is a word for territory because we are nothing more 
than a territory. We are subject-and this I agree with my col­
league Mr. Faleomavaega-we are subject to the territorial laws. 
Yes, Congress has authority over Puerto Rico. And that has been 
clearly established and clearly established recently where the Puer­
to Rican delegates have continuously, in Congress, stated that we 
have historical autonomy. 

Well, just in the past few days, in the conference committee, Con­
gress has decided to tax companies in Puerto Rico, the subsidiaries 
of mainland corporations, so-called 936 cooperations. I don't think 
they taxed them enough. But there is no fiscal autonomy. That is 
something that has been talked about and been wielded as a great 
thing that the commonwealth had, but there is no fiscal autonomy. 

So that, I must underscore. What we are looking at is precisely 
that we must validate the concept of self-determination. If we, as 
a Nation, are telling Castro in Cuba, you must hold a plebiscite 
there and let the people speak for themselves; if we are going 
throughout the world saying, you must hold elections and let the 
people speak for themselves, then how can Congress say, of Puerto 
Rico or any territory to hold a plebiscite and expresses their wish 
from a majority; say, oh, that, is your wish, but we don't like it. 

I don't know how many of you that are here were here the other 
day when we had the hearings about some land transfer in Guam 
and had the representative of the Department of Defense sit there 
at the witness table and say that these lands should have been 
transferred back to Guam, and they were going to be transferred 
back to Guam; but that they must require that some kind of 
overseeing and monitoring group be established for the Department 
of Defense to have effective participation because they must make 
sure that when these lands were transferred to Guam that Guam 
put it to the best use of Guam. 

I got insulted by that because he was a representative of the De­
partment of Defense speaking-that the Department of Defense 
knew better than Guam what was good for Guam what was the 
very best use for those lands. This is the result of the colonial men­
tality that arises from the relationship which the Nation has with 
its territories because we call them territories from a legal and con­
stitutional point of view, but they are colonies in the eyes of the 
world. We are colonies. 

We are U.S. citizens, different from the relationship many of the 
other colonies have had. And once we move to the main land and 
live here, then we have the same rights, political rights and eco­
nomic rights, as the citizens here have. But in our materialities, we 
do not have the same rights. And we are subject to the will of Con­
gress. 

And that is not a type of relationship that is either valid in this 
day and age, nor is it desirable; nor is it the type of relationship 
that is viewed as proper within a democratic form of government. 

So I hope that today we get an opportunity to examine and to 
hear from people of the other territories as to what they will ex­
press. And I, for one, have given my commitment that I will not 
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only support but will struggle together with each and every one of 
the people of those territories to make sure that what they feel is 
the best solution for them is what they will get. 

Mr. FALEOMAVAEGA. Will the gentleman yield? 
Mr. DE LUGO. I will recognize you in a moment. 
I thank the gentleman from Puerto Rico. 
I recognize the gentleman from American Samoa but for just one 

minute. 
Mr. FALEOMAVAEGA. Just one minute. I have a point of clarifica­

tion for my good friend from Puerto Rico. I don't believe he caught 
the other substance of my statement that I made earlier. But I 
want to clarify for the record that my point of saying that state­
hood is a privilege, not a right, extends only from my readings and 
understanding historically. 

Two classic examples of statehood admissions were the problems 
with Hawaii and Alaska. Hawaii especially. They petitioned, how 
many times for statehood? Congress kept denying them. And the 
reason, the rationale, I think this is a matter of privilege because 
I think the Constitution is clear on that. Congress and the Presi­
dent has that responsibility to the Constitution. 

And it is those two branches that make that determination 
whether or not to admit a territory for statehood, despite the fact 
that the territorial people may want or desire or seek statehood. It 
is still a privilege-a matter of discretion-{)f both the Congress 
and the President whether or not to grant statehood. 

I wanted to clarify that, and I want to say that I absolutely sup­
port any basis of the people of Puerto Rico and their desire for 
whatever they want to determine for their future. I support that. 

Thank you, Mr. Chairman. 
Mr. DE LUGO. I thank the gentleman from American Samoa. 
I was around-yesterday was my birthday, I am getting older­

I was around at the time Hawaii and Alaska were fighting and try­
ing to become States; and it did go on for many, many years. There 
is no question that during that time race was a big issue. But, it 
was not only race, it was political as well. 

The experts, quote, unquote, thought at that time that Hawaii 
was going to come in and Hawaii was going to be a Republican 
State. They were going to send Republicans forever because at that 
time the Republicans were in control of Hawaii, and the big plant­
ers and so forth and so on. 

Alaska was supposed to be a Democratic state. Then they decided 
the way to solve this is we will bring them both in at the same 
time. And of course, the experts, they were totally wrong: Hawaii 
is as Democratic as Alaska is Republican. 

But, it just shows how we in the political process struggle. We 
think we have all the answers with these issues, and we can be so 
wrong. You think about what the world was like just five years ago 
and what it is like today, and how the whole world is changing for 
the future. 

So we are here as men and women of goodwill struggling with 
a very difficult issue. An issue that involves the Constitution; it in­
volves a matter of conscience of a Nation. Can this great Nation 
find the time with all of its other concerns to pay a little attention 
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to all of us, we citizens in the territories? Can it find the time to 
address these problems? 

Yes, we know they want to help us. They will tell you that if you 
can get their attention, they will say, yes, I want to help you on 
this. But, when they find out that the issues that we're involved 
in, because we are small, are not simple issues. We are small, but 
the issues are very complex; and they cannot resolve these issues 
easily like that. Then you lose their attention, and the political will 
to change it. 

We have to find a way through these hearings and through the 
dialogue to get the attention of the powers that be in Washington 
to hold it and win a commitment that they will address the issue 
of de-colonizing these areas that are pro-American that love this 
country but that are not fully a member of the American family 
and want their rights. 

That is what this hearing is about. I want to thank you for com­
ing here today. 

PANEL CONSISTING OF HON. PILAR C. LUJAN, SENATOR, LEG­
ISLATURE OF GUAM; HON. MARILYN MANIBUSAN, SENATOR, 
LEGISLATURE OF GUAM; AND RONALD RIVERA, CHAIR­
PERSON, ORGANIZATION OF PEOPLE FOR INDIGENOUS 
RIGHTS [OPIR] 

Mr. DE LUGO. The first panel consists of the Honorable Pilar 
Lujan and the Honorable Marilyn Manibusan. They are Senators 
from the legislature of Guam. They are veteran Senators and 
friends of this Committee who have been very helpful in the past. 

We have a member of Guam's Commission on Self-Determina­
tion. 

We also have Ronald Rivera, Chairperson of the Organization of 
People for Indigenous Rights. 

We want to especially welcome Senator Lujan to testify before 
the Subcommittee today. Senator Lujan is a Member, as I said, of 
the Commission on Self-Determination and the Senator originally 
asked to appear to testify at the original hearing on July 13. But 
at that time, unfortunately, we had so many witnesses from Puerto 
Rico that we decided to break it up into two hearings. 

I want to thank you, Senator, first of all, for your interest in ap­
pearing before us and, secondly, for your understanding of the situ­
ation and for your being here today; we welcome you. 

STATEMENT OF PILAR C. LUJAN 

Ms. LUJAN. Thank you. Thank you very much, Mr. Chairman. 
Hafa Adai. And good morning. Members of the Subcommittee, I 

am Pilar Cruz Lujan. I am a member of the Guam Commission on 
Self-Determination and a member of the twenty-second Guam leg­
islature. My colleague Senator Manibusan and I are presenting tes­
timony today on behalf of the commission and the legislature. 

This demonstrates that, as explained in my prepared statement, 
the people of Guam are unified in the aspirations which we will 
convey to you today. 

I want to express great appreciation for the opportunity to testify 
on House Concurrent Resolution 94. 
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It may be routine to say something flattering about the leader­
ship you have shown in conducting this hearing, but in a very sin­
cere and not routine way, we want to express our gratitude that 
someone in the Federal Government finally is taking a direct ap­
proach and facing up to the issue of self-determination for the insu­
lar areas. 

The adoption of this resolution will establish clearly that the 
Congress recognizes that the principle of self-determination applies 
to the non-self-governing peoples under United States administra­
tion just as it does for the rest of the world. 

The international obligations assumed by the United States 
under the United Nations charter are as an administering power 
over a non-self-governing people, nothing less than the honor of our 
Nation is at stake in the manner in which the United States ac­
quits itself of the duties it has assumed in the international 
decolonization process. 

For Guam, nothing less than our liberty and sense of dignity as 
a people are at stake in assuring that we achieve self-determina­
tion through a process which ends our second-class political status. 

We know that stakes are high, and we take seriously the oppor­
tunity you have provided for us to clarify the goals and beliefs that 
motivate us in seeking self-determination for the native people of 
Guam as part of the decolonization process. 

Mr. Chairman, I have a prepared statement which has attached 
to it a legal background paper, both of which I would like to have 
included in the record of this hearing. With your permission, I will 
summarize the principal points we make in that statement. 

Mr. DE LUGO. All right. Without objection, your entire statement 
and the attachments will be made a part of the record at this point. 

Ms. LUJAN. Thank you very much. We support adoption of House 
Concurrent Resolution 94 in a form which confirmed existing Unit­
ed States legal political and moral obligations arising under provi­
sions of the United Nations charter as applicable to the unique cir­
cumstances of Guam or any of the other United States insular 
areas. 

We applaud reassertion of the principles of the charter as a com­
plementary force to the moral obligations of the Federal Govern­
ment under domestic law to encourage full self-determination for 
the insular areas. 

As my prepared statement and Senator Manibusan's statement 
indicate, we believe the plenary State powers of the Federal Gov­
ernment or its insular areas under the territorial clause of the Con­
stitution, as interpreted by the Supreme Court, enable the U.S. 
Government to be innovative and bold in providing for self-deter­
mination for the native people of Guam as part of the 
decolonization process. 

We recognize and concur with your position that the Congress 
must promote the overall national interest and protect United 
States self-determination as well. We will not expect otherwise. 

But we are in a new era of change. And it is in the best interest 
of both Guam and the Federal Government to institute change so 
that decolonization can be achieved. 

The 103rd Congress and the Clinton administration do not need 
to become captive to the policies that prevailed during the Cold 
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War era. It is time to stop this squabbling and open our minds to 
new possibilities. The United States must tell us plainly and hon­
estly what its interests are in Guam, and we will work together 
with the Federal Government to accommodate those interests in 
our self-determination process. We know it must be a two-way 
street. 

However, Mr. Chairman, the political management in the Clin­
ton administration needs to take charge of the policy-making proc­
ess in the Executive Branch and make positive changes happen in 
the relationship between Guam and the Federal Government. 

There is no better illustration of why this must happen than the 
debacle of last week's written testimony by the Department of the 
Interior on the land transfer issue. The proposals made by the De­
partment of the Interior blind-sided United States, and both the 
process and substance of this action were insensitive. 

The Interior proposals demonstrate that we cannot rationally 
govern ourselves when the actions of the Federal Government are 
so unpredictable. 

For example, we cannot encourage private sector growth and job 
creation when we cannot anticipate the policy initiatives from 
Washington that impose disincentives to economic development. 

Some here in Washington seem to think we should be so grateful 
for the economic development we have experienced that we should 
be more accepting of the status quo. That is not the way the Amer­
ican dream works. And we will not accept the status quo when we 
know we can do better economically and politically. 

Our land is the foundation of our culture. And restoration of our 
land and culture in a just and reasonable manner must not be 
viewed as a threat to the Federal Government's legitimate interests 
in Guam. 

We are eager to work with the Federal Government to make cer­
tain its legitimate interests are preserved. But our legitimate inter­
ests must be preserved as well. 

Assistant Secretary Turner's trial balloon on the land issue is 
among the best evidence to date on why the status quo is unaccept­
able. But the evidence is historical as well as a matter of current 
affairs. 

For example, I want to call the Subcommittee's attention to the 
dramatic information presented in the attachment to my testimony 
today demonstrating that the United States has implemented im­
migration policies during the period between 1960 and the present 
which represent a trend which makes preservation of the 
Chamorro people's right to self-determination imperative. 

Ms. LUJAN. We will not allow our rights to be extinguished for 
many reasons, but primarily, because it is wrong. And the United 
States knows it is wrong, because the United States opposes poli­
cies in other countries that deprive native peoples elsewhere of 
their right to self-determination. Both my formal prepared state­
ment and the attached background paper discuss the issue in more 
detail, and I respectfully request that each member of the Sub­
committee personally examine this question in order to understand 
why it is not radical or unreasonable of us to be raising these is­
sues. 
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Mr. Chairman, we admit to being tenacious in our quest for a 
new relationship with the United States and our call for recogni­
tion of the right of the Chamorro people to exercise self-determina­
tion. However, we are committed to dialogue leading to positive 
support for the changes we seek. 

We understand that both the plenary power of the United States 
under the territorial clause and the internationally recognized 
rights for our people must be recognized as we seek a path to reso­
lution of outstanding issues. 

Guam has been a member of the American political family since 
1898. Although we have never been satisfied that the principles of 
American democracy we have embraced have been practiced fully 
by the United States in administrating power, we believe that the 
United States is a moral Nation and that our rights as a people 
would not be overlooked forever. 

The basis for the right of the Chamorro people to determine the 
status of their homeland comes not only from their internationally­
recognized right of self-determination, but it also derives from the 
United States' commitments made at the time Guam was ceded by 
Spain. The Treaty of Paris explicitly requires the Congress to ad­
dress the status of the native inhabitants of Guam and that obliga­
tion has not been fulfilled in a manner which satisfies the stand­
ards for self-determination to which this Nation adheres. 

Thus, in many respects, the international obligations for the 
United States to provide for an exercise of self-determination aren't 
preceded by an explicit U.S. recognition of its responsibility with 
respect to the political status of the Chamorro people. This under­
scores that while the international obligations serve to clarify and 
reinforce the right of the Chamorro people to self-determination, no 
matter how prosperous or otherwise well-ofT they may be, in colo­
nial status for people who live under the American flag is indefen­
sible and does not square with the most fundamental notions of 
American democracy and fair play. 

Mr. Chairman, the Commission on Self-determination supports 
the principles espoused in House Concurrent Resolution 94. We re­
quest, however, that it be revised to include Guam by name, along 
with other non-self-governing territories. 

Thank you, again, for your invitation to appear here today. With 
the support of the 103rd Congress and the Clinton administration, 
we look forward to lifting the burden of colonial status and making 
Guam a shining example of freedom. 

America is big enough and has the strength to move past the 
rhetoric and make change happen for Guam. Our Nation's devotion 
to human liberty for all people can make the quest of our people 
for self-determination a reality. Si Yu'os ma'ase, Mr. Chairman and 
members of the Subcommittee. 

[Prepared statement of Ms. Lujan follows :] 
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INTRODUCTION 

Hafa Adai, Mr. Chairman and Memben of the Subcommittee. I am Pilar Cruz 
Lujan. I serve as a Member of the 2lnd Guam Legislature and Guam's 
Commission of Self-Determination. The people of Guam and their leaders welcome 
this long overdue series of hearings to determine the manner in which U.N. Charter 
provisions on self-determination are to be implemented in the context of U.S. law 
and policy towards Guam and other insular areas. 

Too few Americans understand that the native people of Guam never have been 
afforded an opportunity to engage in an act of self-determination which meets basic 
international standards currendy applicable to Guam. Nor do many of our fellow 
Americans know that there exist no mechanisms under current U.S. policy for the 
native people of Guam to exercise the inherent right of self-determination which the 
U.S. has agreed to respect in accordance with those international standards. 

Put simply, under international law and the unambiguous requirements of treaties 
to which the U.S. is a party, Guam bas yet to be decolonized. Respecting the right 
of self-determination is the only means by which Guam ultimately can be 
decolonized, it is the only way the U.S. can fulfill its treaty obligations, and ensuring 
the right of self-determination is the single most critical step required in order for 
Guam to move from a colonial status to being truly self-governing. 

As discussed below and in the companion statement by my coUeague Senator 
Manibusan, the requirement that Guam's self-determination process be one which 
respects the rights of the native people of our island is not something we invented. 
It is embodied in both U.S. and international law. I am submitting with this 
statement a lqal analysis which the Commission bas bad prepared to support our 
views in this rqard, and I request that it be made a part of the record of this 
bearin1 alon1 with this statement. 

Senator Manibusan and I come here today representina a Guam that is unified in 
its aspintiou. Our primary purpose here today is to penuade the U.S. Congress 
and tbe Clinton Administration that it is in the best interests of the United States to 
take tbe stept necesaary to enable the Chamorro people to enp1e in a free and fully 
informed act of self-determination. nil will brin1 an end to the era of U.S. 
colonialilm ill Guam, and enable us to bflin the new century on the basis of a 
relationship witb tbe U.S. which does not require in perpetuity U.N. oveniaht 
punuant to Article 73 of the Charter. 

These are not rhetorical points. Inability to exercise the right available to us under 
U.S. and international law is a reality with which we must live each day. Rights 
which can not be exercised are an affront to the values which bind this nation 
together. As Americans we cannot rest until our dignity as a people and America's 
promise of democracy for aU its citizens both have been redeemed. 
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Finally, by way of introduction, through our political status initiative, which is 
based upon the proposed Guam Commonwealth Act, the people of Guam also seek 
to institute a more democratic form of self-government. The process for doing so 
must enable us, for the fint time, to give consent to the laws and the form of 
government under which we live. This is the fint and most fundamental principle 
upon which our nation was founded. Of critical importance to us in this con tnt is 
the requirement that our political and legal relations with the federal government be 
created through mutual consent, and that changes in the relationship be made by 
mutual consent. 

WHY CAN'T GUAM AND THE FEDERAL GOVERNMENT BECOME 
PABTNER;S IN THE DECOLONIZATION PROCESS? 

Although the question of self-determination for Guam's native people is distinct 
from that of greater self-government, approval of the Guam Commonwealth Act will 
create the framework for both of these fundamental issues to be addressed and for 
Guam to be decolonized. The outcome of the process will be a political status for 
Guam which preserves the rights of the Chamorro people to engage ultimately in a 
legitimate act of self-determination, and begins by establishing a self-governing 
Guam which hu a political relationship with the U.S. baed upon mutual 
agreement. The result which this process will produce is decolonization. 

We have always believed that resolving these fundamental issues is in the best 
interest of both the United States and Guam. In the closing days of the lut 
Administration, however, we sensed impatience on the part of the federal 
government with the self-determination process. 

Believe me, Mr. Chairman, our people undentand bow frustrating the lack or 
progress bu become. We realize that just u we find it increasingly frustrating, this 
era of change creates stress within the federal government u welL By seeking to 
ensure that resolutioa of Guam's status issue is included in the ageada of the 
Oiaton Administration and the 103rd Congress for change, we know that we are 
continuing to challenge the status quo at a time when eveats in Puerto Rico, the 
CNMI ud Palau also are demanding atteation and actioa by the federal 
government. 

We make ao apolOJia for being resolute and determiaed, and we are committed to 
seeing the process throuah to completioa. The requirement for self-determination 
will not just go away, aad aeither will we. While that may preseat challeages to the 
federal government, it also creates opportunities, and in tbe end we have a common 
goal of resolving the self-determination and political statui issues and achieving 
decoloaization of Guam. We all aeed to stop and remiad ourselves ofthe important 
objectives we share at the same time we seek to end disagreement oa bow to achieve 
them. 

2 
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THE SELF-DETERMINATION AND DECOLONIZA TION PROCESS GUAM 
HAS PROPOSED IS IN THE NATIONAL INTEREST OF THE UNITED STATES 

Change is painful, but it also is liberating. If we can break the impasse on a few 
fundamental issues we all will be emancipated from the worn out political ideas and 
legal doctrines devised to maintain the vestiges of a colonial regime the 
administration of which the U.S. was never morally or historically well-suited to 
undertake. 

During a century that saw most other anachronisms of the colonial era swept away, 
the U.S. territorial "empire" has withered but not been allowed to die. Attempts to 
rely on existing insular policy u we enter the nut century will produce only more 
contradictions between American values and actual practices of our government. 

During the Cold War the people of Guam were able to endure the lack ofa 
definitive self-determination process u one part of the important role we played in 
support of America in the struggle against international communism. Now, in the 
post-Cold War era, we want to provide leadenhip among the U.S. insular areu by 
working with the federal government to find a way out or the awkward position or 
leading the global movement to promote democratic reform while resisting 
democratic reforms for its own insular areu. 

In this sense, Mr. Chairman, your remarks of June 13 were especially profound. 
Too few federal officials recognize that it is in the best interests of the United States 
to deliver, u a matter of honor and simple fairness, on the promise or self­
determination. It also is in the U.S. national interest for the federal government to 
join us in pioneering new political, legal and economic relationships between the 
federal government and the insular area. Instead of debating about who is to 
blame for those upects of the status quo with which none of us are satisfied, we 
need to work together to create a new pandiam for U.S. relations with its territories 
which accommodates self-determination while sustaining our mutual interests as we 
approach tbe tum or the century and beyond. 

Guaa does not seek confrontation with federal authorities, but rather seeks to 
evoke tbe aeniu of tbe American political system - not merely to grudgingly 
accommodate but to encourage self-determination for our people and the evolution 
of our island into a self-governing, decolonized polity. 

Tbe people of Guam and their elected leaden have not proposed that self­
determination be achieved, or that fundamental legal and political reforms be 
undertaken, out of deraance or ingratitude, but because we believe existing legal and 
political doctrines applicable to Guam need to be reformed to allow positive change. 
We now are at a crossroads, and it is imperative that we begin a new dialogue about 
Guam's proposal for an unprecedented but promising new framework for self-

3 



22 

determination and political relations between the federal government and a self­
governing Guam. 

That is why we are encouraged by the decision of the Secretary of Interior to 
support designation of a negotiator who can speak authoritatively for the federal 
government on these issues. The stage is now set for discussions in which both 
governments are prepared to talk openly and honestly about the real choices, 
without feeling threatened by the need to predicate those discussion on, among 
other things, U.S. international obligations toward Guam arising from its treaty 
obligations and U.S. law. 

GIVEN THE IDSTORY OF OUR RELATIONSHIP. THE U.S. SHOULD BE THE 
CHAMPION OF SELF-DETERMINATION AND DECOLONIZA TION FOR 
~ 

The treaty-based legal obligations of the U.S. relating to Guam arise from the 
Treaty of Paris, in which the U.S. agreed that "[the) civil status ofnative 
inhabitants of the territories hereby ceded to the United States shall be determined 
by Congress." Exercising its discretion under the Territorial Oause, the Congress 
has passed numerous measures relating to the political, economic and social status of 
the native people (the Chamorro people), including the grant of U.S. citizenship, 
and enactment of the Organic Act for Guam in 1950. 

However, one of the most definitive measures Congress has taken with respect to the 
civil status ofthe native inhabitants of Guam wu approval of the U.N. Charter. 
Under the U.N. Charter the U.S. undertook as a "sacred trust the obligation ... to 
develop self-government, to take due account of the political aspirations of the 
peoples ... " in the territories. In this manner, then, bas the United States defined 
tbe commitment it made to the native inhabitants of Guam under the Treaty of 
Paris. 

While Congress bas discretion over the U.S. insular areas under the Territorial 
Clause, it must exercise that discretion punuant to tbe Treaty of Paris and the U.N. 
Charter ia a manner which protects the rights of tbe native peoples of Guam and 
encouraps sell-determination. As we have said, Guam will not be considered 
decoloaized until tbe rightJ of the native people to self-determination are provided 
for aad reapected. 

As the attached leplaaalysis explains, the international practice of nations with 
respect to decolonization hu developed within a political framework grounded in 
treaties and U.N. resolutions which include Article 73 ofthe U.N. Charter, General 
Assembly Resolution 1541, the 1970 Declaration on Friendly Relations, the 
International Covenant on Civil and Political RightJ, and the Plan of Action for the 
FuU Implementation of the Declaration on the Granting of Independence to Colonial 
Countries and Peoples. 

4 
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The U.S. record for ~:om plying with the dear standards by whkh its penorman~:e as 
Administering Power for Guam will be judged by the ~:ommunity of nations is not 
without serious Raws - especially with respect to taking measures to ensure that 
immigration, military land and other matten are managed in a manner whkh 
protects the right of the native people to self-determination. U ndentanding these 
standards and this history provides important insights into the reasonable and 
positive proposals Guam has made for managing the self-determination process 
from this point forward. 

While the steps required to decolonize Guam are fairly dear under U.S. and 
international law, too often in the past attempts by Guam to introdu~:e international 
standards in our dialogue with the federal government were viewed as somehow 
inappropriate or even impertinent. I want to associate myself with the remarks of 
Senator Manibusan wel~:oming the nnding of the Con&ressional Reseanh Service in 
a recent memorandum of law that the U.S. does have obligations under Article 73 of 
the U.N. Charter toward those U.S. territories whkh remain on the U.N. list of non­
self governing areas. 

We also are pleased to report that recent discussions between OTIA, the State 
Department and Guam have produ~:ed better undentandinl of the relevance of 
Guam's status as a non-self-governing area on the question of self-determination 
and U.S. policy toward Guam generally. This includes establishing that Guam's 
partkipation in U.N. decolonization proceedings is not in~:onsistent with U.S. law 
and policy, as some bad sugested in the past. 

We now expect continued progress in reducing the peneived tension between the 
goals of domestic policy with which Interior - as the lead federal agency on insular 
matten - is familiar, and the international policy matten which arise under 
applicable law, and which also are aloaical part ofOTIA's mandate, in cooperation 
with the State Department and other aaencies havina international policy 
responsibilities. 

Thus, tllil hearin1 is extremely timely for us. In order for us to assist the 
Subcommittee in its work and take fun adnntage of this opportunity to create a 
record in support of our aspirations, please aUow me to submit the fonowinl spec:inc 
informatioa relatia& to B. Coa. Res. 94 and its implications for Guam. 

COMMENTS ON THE PROPOSED R£SOLUTION 

Althouah the original venion of the resolution introduced by Representative 
Serrano relates to Puerto Rico, we hope this Subcommittee will report to the fun 
Committee, and that the fun Committee will report to the House, a venion which 
will address the right of self-determination as it relates to the people of each of the 
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U.S. territories. In Guam's case this is critical because we have not yet achieved 
self-determination in a manner which satisfies the obligations of the U.S. to the 
native peoples of Guam under the Treaty of Paris and the U.N. Charter. 

Again, Guam remains on the U.N. list of non-self governing areas which have not 
yet been decolonized, as that term is used and undentood in the context of 
international law and standards recognized by both the U.S. and the United 
Nations. But decolonization can be achieved in a manner consistent with the U.S. 
Constitution if the latitude the Supreme Court has given to the political branches of 
the government under the Territorial Oause in the Insular Cases is used to 
recognize and implement a form of self-determination and self-government that is 
consistent with the freely expressed wishes of the native people of Guam, taking into 
account the unique conditions in each territory. 

THE PARTICULAR REQUIREMENTS FOR SELF-DETERMINATION IN 

~ 

More so than in any other U.S. insular area, in Guam it is not easy to identify who 
the "selr' is in self-determination. Frankly, we have not been u successful u we 
bad hoped to be generating an undentanding here in Wubington of the advantages 
to Guam and the U.S. of a self-determination process through which the rights of 
Guam's indigenous people are respected. 

We need to do a better job of uplaining that the need to afford Guam's native 
population an opportunity to give cousent to the political status results we are 
punuing is not an infringement on the rights of other U.S. citizens. It is a right of 
indigenous people protected by U.S. law and policy, and by international law. 
Again, lam attaching to my testimony the Commission's legal analysis which 
supports this view. 

The requirement for a self-determination process which respects the rights of the 
native people of Guam should not be controveniaJ. It is a matter of simple fairness 
u weU u a practice that ll.u become univenal among countries which observe the 
staadanla wbicb civilized countries have adopted since the Atlantic Charter lint 
reaouaeed territorial agrandizement inconsistent with freely expressed wishes of 
the people concerned. 

Without cutiaa blame or iporing the historical circumstances which produced the 
statUJ quo, the fact is that the United States hu not yet taken the steps necessary to 
protect the riptl that tlae Chamorro people have under U.S. and international law. 
Tbil wu ackaowledged in the Fint Report or the Federal Tuk Force on Guam. 
which stated that 

" ••• othen among Guam's current residents have bad a choice [of self­
determination]: Statesiders, Asians, Micronesians from the former Trust Territory, 

6 
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and other residents have acted voluntarily to come to Guam knowing of Guam's 
status. Guam's neigbbon in the Pacific:- the people of the Freely Associated 
States, and the people of the Northern Marianas- were afforded a chance to vote 
on whether they approve the tenns of their relationship with the United States. But 
the Chamorro people of Guam have been given no such opportunity- not in 1899, 
when Guam was ceded to the United States by Spain, not in 1950 when the Organic 
Act was passed and the people of Guam became citizens of the United States, nor at 
any other time." 

We intend to strengthen the multicultural alliance in support ofthe rights of 
indigenous people in Guam. We know there is strong support for this element of 
Guam's self-detennination process among all ethnic: and social groups in Guam who 
have come to undentand tbe issue. We want military families in Guam on a 
temporary basis and long-time residents from all over tbe world alike to recognize 
that tbeir own interests wiD be served by ensuring that tbe rights of our Chamorro 
people are not swept aside. 

Respecting the rights of indigenous people does not need to diminish the rights of 
othen, and vindicating those rights in the long run is a vindication of the rights of 
every American. 

7 
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I. INTRODUCTION 

This paper discusses existing United States policy towards the terri tories in 
general and the native people of Guam in particular. To date, United States policy has 
refused to accept the possibility that the native people of Guam could be the 
beneficiaries of rights uniquely applied to them. In both its firs t and second reports, the 
interagency Task Force on Guam Commonweal th took the position tha t any provision of 
the draft Commonwealth Act which singles out native people for unique rights and 
privileges must be rejected as an infringement upon one or more of the Fifth, 
Fourteenth or Fifteenth Amendments. 

The Task Force's constitutional analysis may have appeal on the surface, but it 
fails to take into account an uncontradicted series of Supreme Court and Courts of 
Appeals decisions concerning the Congress' power over the unincorporated territories. 
Most critically of all, the Task Force's approach gratuitously restricts the policy options 
of the political leadership in the Executive Branch and Congress, and seeks primarily to 
justify the status quo at the expense of constructive change and reform.Y 

The policy positions expressed in the two Task Force reports have been driven 
primarily by opposition of the Justice Department in the past toward the concept of 
group rights and affirmative action programs which depend, in part, upon the 
recognition of group rights. We disagree fundamentally with the basic proposition that 
the rights of racially or culturally diverse groups cannot be specially recognized, 
particularly in unincorporated territories, and in the context of measures which will 

Y The doctrine of unincorporated versus incorporated territories was established in 
the early 1900s in a line of cases now referred to as the Insular Cases. Downes v. 
Bidwell, 182 U.S. 244 (1901) ; Armstrong v. United States, 182 U.S. 243 (1901) ; 
Dooley v. United States. 182 U.S. 222 (1901); DeLima v. Bidwell. 182 U.S. 1 (1901) . 
This doctrine was developed judicially to deal specifically with the territories taken by 
the United States from Spain after the Spanish-American War. Those territories were 
the Philippines, Puerto Rico, the Virgin Islands and Guam. In the absence of executive 
or legislative policy dispositive of their political status, the unincorporated territory 
doctrine was created judicially to deal with these territories, which were not viewed as 
automatically destined for Statehood as were the territories in the western half of the 
North American continent. The ethnic composition and cultural heritage of the 
territorial inhabitants made senlement and incorporation of these areas in the same 
manner as the continental territories impractical and politically awkward. Since the 
"Manifest Destiny" model of territorial incorporation, involving removal of the native 
peoples to reservations to make way for Euro-Arnerican settlement, apparently was not 
deemed politically correct at the turn of the century, the Court simply created a legal 
"reservation" for the territories by inventing the doctrine of unincorporated territories. 
While we no longer may be motivated by the same cultural views of native peoples, the 
Insular Cases remain good law today, Torres v. Puerto Rico, 442 U.S. 465 (1979) , and 
we need to recognize that this constitutional doctrine which has survived into our rimes 
provides flexibility to institute positive political change. 
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resolve Guam's political status and ultimately end Guam's status as a non-self-governing 
territory under U.S. administration. Moreover, we believe rhar the analytical approach 
reflected in the Task Force reports is one which is applicable to Stares or municipalities 
when acting on their own initiative and has nothing whatsoever ro do with 
congressional action in the unincorporated territories. Again, this is particularly true in 
the context of Guam's political status process. 

We are convinced that fundamental change in United Stares policy toward its 
territories is impossible without first reassessing the powers, rights and obligations of 
the United States toward the unincorporated territories. The Constitution and 
applicable treaty obligations have been interpreted in the past to inhibit a greater voice 
by the people of the territories in their own self-government. Meaningful self­
government is an illusion if existing policies do not change. 

We believe that the policy of the United States regarding its powers, rights and 
obligations in the territories has become internally inconsistent. The basis for United 
States administration of all its territory (whether a national park in California or the 
island of Guam) is the Territorial Clause (also called the Territories Clause) found in 
Article rv, Section 3, Clause 2 of the United States Constitution. Under Clause 2, "[t]he 
Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Properry belonging to the United States." Application 
of the Territorial Clause to the territories has, again and again, been defended and 
justified as providing the constitutional basis for the unique treatment given to the 
territories in many respects. At the same time, however, it is argued that the discretion 
Congress has under the Territorial Clause is of no avail in overcoming .constitutional 
questions which have been raised relating to the unique treatment Guam seeks in its 
Commonwealth proposal. 

The Issue analyzed in the paper is whether United States law (including the 
Constitution, laws and treaty obligations) permits Congress to treat the people of the 
unincorporated territories specially, both in the context of their unique political status 
as defined by the Insular Cases, and in light of U.S. obligations with respect to its non­
self-governing areas. While this question can be raised in connection with virtually 
every section of the draft Commonwealth Act, we intend to focus the discussion on the 
heart of the Commonwealth proposal, Chamorro Self-Determination, set forth in Title I, 
Section 102 of the draft Act, and Mutual Consent set forth in Title I, Section 103. 

- 2-
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II. CONGRESS' POWER OVER THE TERRITORIES 

The analysis begins with reference to a well-established constitutional legal 
principle -- Congress has extraordinary powers to deal with the territories. The 
Supreme Court has consistently interpreted Congress' power under the Territorial Clause 
broadly and long ago concluded that "Congress, in the government of the 
Territories ... has plenary power, save as controlled by the provisions of the 
Constitution." Binns v. United States, 194 U.S. 486, 491 (1904). Justice White, in 
Downes v. Bidwell, 182 U.S. 244 (1901) (generally viewed as the seminal opinion on 
the status of territories) described the breadth of Congress' power over unincorporated 
territories: 

The Constitution has undoubtedly conferred on Congress the right to 
create such municipal organizations as it may deem best for all the 
territories of the United States ... and to change such local governments 
at its discretion. 

Downes. 182 U.S. at 289-290. 

The Supreme Court explained further its view that Congress has the broadest 
possible authority over the territories in Dorr v. United States, 195 U.S. 138 (1904): 

Congress has unquestionably full power to govern it [the territories], ... 
and while Congress will be expected to recognize the principle of self­
government to such extent as may seem wise, its discretion alone can 
constitute the measure by which the participation of the people can be 
determined. 

Dorr. 195 U.S. at 148 (emphasis added). 

The Courts, therefore, have been exceedingly hesitant to interfere with Congress' 
power over the territories. As the Ninth Circuit has said, courts "must be cautious in 
restricting Congress' power" in the territories. Wabol v. Villacrusis, 958 F.2d 1450, 
1460 (9th Cir. 1992).1r' 

1r' The Congressional Research Service agrees that Congress has broad powers 
toward the territories, limited only by those constitutional restrictions which are 
applicable to it. In an opinion prepared at the request of former Congressman, the 
Honorable Robert Lagomarsino, dated December 4, 1991, concerning Puerto Rico's 
political status, CRS concluded that in the political status area "Congress has discretion 
to act. It may, subject only to constitutional constraints that may inhibit its actions, 
choose to accord recognition to a wide variety of rights that Puerto Rico or others may 
seek. It may creatively provide for new and different relationships between the United 
States and any territory. And it may treat bilaterally with the Government or the 
people of Puerto Rico in the establishment of governmental institutions and forms." 

- 3-
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The starkest description of the scope of Congress' authority over the 
unincorporated territories is found in three separate rulings by the United States Court 
of Appeals for the Ninth Circuit addressing the political status of Guam. Beginning in 
1982, the Ninth Circuit stared in People v. Okada, 694 F.2d 565 (9th Cir. 1982) tha t 

Congress has the power to legislate directly for Guam, or to establish a 
government for Guam subject to congressional control. Except as 
Congress may determine. Guam has no inherent right to govern itself. 

Okada, 694 F.2d at 568 (emphasis added.) 

Three years later, the Ninth Circuit expanded on this theme in Sakamoto v. Duty 
Free Shoppers, Ltd., 764 F.2d 1285, 1286 (9th Cir. 1985), holding that Guam "enjoy[s] 
only such powers as may be delegated to it by Congress." As such, "the government of 
Guam is an instrumentality of the federal government over which the federal 
government exercises plenary control." !d. at 1289. 

The Ninth Circuit's most recent and clearest declaration on this theme came in 
Ngiraingas v. Sanchez, 858 F.2d 1368, 1370-71 (9th Cir. 1988) when Guam was 
analogized to a Federal agency: 

Admittedly the analogy between Guam and an administrative agency such 
as the Federal Trade Commission is counter intuitive. Guam seems more 
like a state or municipality than a run-of-the-mill federal agency. After 
all, Guam elects government officials, irs citizens participate politically ... 
But there are also very significant differences, differences we deem 
conclusive. . . . Guam marches squarely to the beat of the federal 
drununer: the federal government bestows on Guam its powers and. 
unlike the states. which retain their sovereigntv by virtue of the 
Constitution. Guam's sovereignty is entirely a creation of federal statute. 

Ngiraingas, 858 F.2d at 1370-71 (emphasis added). 

The threshold question quite obviously is, what limitations exist on Congress' 
power? As the Court stated in Binns, 194 U.S. at 491, the Congress has "plenary 
power, save as controlled by the provisions of the Constitution" (emphasis added). 
What are these limitations? The Territorial Clause gives to Congress discretionary 
power to provide to the people of an unincorporated territory or Commonwealth 
whatever individual rights or degree of self-government Congress determines 
appropriate. If Congress determines that the native people of Guam are entitled to 
extraordinary rights or that the Commonwealth Government is to have broad, internal 
self-governing powers, the Territorial Clause permits this. As set forth below, the only 
certain limitations on Congress are those prohibitions set forth in the Constitution 
which specifically limit Congress' power, such as the bar against ex post facto laws and 
bills of attainder. 

-4-
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HI. SELF-DETERMINATION FOR THE NATIVE PEOPLE OF GUAM 

Section 102(a) of the draft Commonwealth Act provides the mechanism for the 
people of Guam to exercise their inherent right of self-determination. As set forth in a 
bracketed agreement signed on October 2, 1991, the Congress directs that the 
Commonwealth Constitution shall establish a procedure for a plebiscite on future 
political status. Those who will be eligible to vote are those who Congress decided 
were eligible for citizenship in 1950 -- those who were born on Guam prior to the 
granting of citizenship and their descendanrs .Y 

Section 102(c) provides for a recognition by the United States that the Chamorro 
culture is endangered as a result of the 500-year history of colonialism in Guam and the 
unfettered immigration permitted over the last 30 years. In recognition, the Congress 
directs the adoption of programs (1) to revitalize the Chamorro culture and (2) enhance 
the economic, social, educational and job opportunities of the Chamorro people. In 
addition, it authorizes Guam to implement similar programs. This provision recognizes 
Congress' budget limitations and transfers some of the burden to Guam to assist in 
remedying past discriminatory practices. 

A. UNITED STATES HISTORICAL AND INTERNATIONAL TREAlY 
OBLIGATIONS TOWARD THE NATIVE PEOPLE OF GUAM 

A compelling historical basis exists for this right to exercise self-determination. 
In its First Report on H.R. 98 released in August of 1989, the Task Force recognized 
that 

others among Guam's current residents have had a choice [of self­
determination]: Statesiders, Asians, Micronesians from the former Trust 
Territory, and other residents have acted voluntarily ro come to Guam 
knowing of Guam's status. Guam's neighbors in the Pacific -- the people 
of the Freely Associated States, and the people of the Northern Marianas -
- were afforded a chance to vote on whether they approve the terms of 
their relationship with the United States. But the Chamorro people of 
Guam have been given no such opportunity-- not in 1899 when Guam 
was ceded to the United States by Spain, not in 1950 when the Organic 

Y 8 U.S.C. 1407(a). This self-determination vote by the Native People of Guam 
should not be confused with the ratification process planned for Commonwealth or for 
the Commonwealth Constitution. Under procedures proposed in Title XII, all eligible 
voters on Guam will be entitled to vote to approve or disapprove the Commonwealth 
Act as passed by Congress. Thereafter all these same eligible voters will be entitled to 
vote for electors to a constitutional convention. They will also be entitled to vote for 
the Constitution which may contain a procedure for the vote . 

. 5-
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Act was passed and the people of Guam became citizens of the United 
States, nor at any other time. 

First Report at 9 (emphasis added). 

With this compelling statement, the Task Force sounded a elation call for se!f­
detennination, recognizing that the native people of Guam have had no meaningful role 
in their own governance since they were colonized in the 1500s. Firs t, they lived under 
three centuries of Spanish rule, during which rime their population was reduced from 
100,000 to 5,000 by the turn of the 18th century. In 1898, Spain ceded the island of 
Guam to the United States in the Treaty of Paris, which ended the Spanish-American 
War. With the island came responsibility for the native people of Guam. As a part of 
its obligations under the Treaty of P1U'is, the United Stares agreed that "[t] he civil and 
political status of native inhabitants of the territories hereby ceded to the United States 
shall be determined by the Congress." 30 Stat. 1759Y The United States, therefore, 
undertook as a treaty obligation responsibility for the political status of the native 
people of Guam, the Chamorros. 

After 1898, Guam was ruled by a military Governor and largely lefr alone, giving 
the native population the opportunity to reestablish itself. By 1940, the Chamorro 
population had risen to approximately 20,000, out of a total island population of 
22,290, or over 90% of the local population. The other 9% was made up of Statesiders 
(referred to as "whites" in census documents) (3.5%), Filipinos (2.6%), and others 
(3.4%). 

In 1941, Guam was attacked by Japan and occupied by yet another colonial 
power, until liberated by American forces in July 1944. 

After the cessation of hostilities, the people of Guam -- while liberated from 
Japanese tyranny -- remained under what was recognized by international law as a 
colonial arrangement. Thus, when the U.N. Charter was implemented in the post-war 
era, the U.S. accepted inclusion of Guam on the U.N. list of non-self-governing areas. 
Although the Congress adopted an Organic Act fur Guam which served in place of a 
local constitution, 48 U.S.C.A. §§ 1421 et seq., the native Guamanians (then numbering 
approximately 27,000, ~note following 48 U.S.C.A. §1421) were offered no 
meaningful role in their political affairs.}! The Organic Act did provide for a locally 

Y See Examining Board v. Flores de Otero, 426 U.S. 572, 586 n. 16 (noting the 
"broad" powers vested in Congress by the Territorial Clause, and pointing specifically to 
the authority granted Congress by the Treaty of Paris). 

}I At the same time, Congress also granted citizenship to the residents of Guam. 8 
U.S.C. 1407 (a). This citizenship, however, was limited to a class of residents which 
generally were those persons and their descendants who were inhabitants of Guam on 
April 11, 1899 --in other words, the Chamorro people. This is essentially the same 

(continued ... ) 
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elected legislature and local coun system, bur the Executive was a governor appointed 
by the United States, and Congress reserved the power ro override any legislation 
adopted by the locally elected legislature. 48 U.S .C.A. §1423i. Furrhermore, the 
United States Disu"ict Coun for Guam served as an appellate coun for appeals from the 
local courr system. 

Perhaps the most onerous example of the ongoing colonial regime was a 
restriction on travel to and from Guam. The United States established a military 
security zone encompassing the entirety of Guam. No person, whether Chamorro or 
non-Chamorro, was permitted to enter or exit Guam without military approval. 
Families were divided and the people of Guam became prisoners on their own island, or 
exiles from it -- if circumstances found them elsewhere. Imponantly, however, these 
travel restrictions did provide some limitation on inunigrarion into Guam, except for 
temporary military, United States Government personnel, and contract laborers. The 
local Chamorro population was not diluted significantly during this period. These 
restrictions were finally lifted by President Kennedy in 1962 as parr of a review of 
United States policy toward Guam and the Trust Territories of the Pacific Islands. 

At the rime of liberation, the vast majority of Guam's permanent population was 
native Guamanian. By 1946 the Navy reponed a native population of 22,689, with a 
total island population of 23,136, excluding military. By 1950, however, the total 
population of Guam was permitted to expand to 59,498, with 27,124 Chamorros 
(45.6%), 7,258 Filipinos (12.2%) and 22,290 "whites" (38.5%). It is believed that the 
vast majority of Filipinos and Statesiders on the island during the late 1940s and 1950s 
were brought there by the United States Government as a pan of Guam's development 
as a military facility.Y This population was transient and offered no immediate threat 
to the native population's ultimate ability to control internal island affairs. 

B~ the mid-1960s, however, a new kind of immigration pattern was beginning ro 
emerge.ll After travel restrictions were lifted by the military and especially after the 

1' ( ... continued) 
class of persons named in Section 102(a) of the draft Act as those who would be 
eligible to participate in a future and final act of self-determination. 

Y 84.2% of those immigrating to Guam between reoccupation (1944) and 1950 
were males who came either for military assignments or as part of the imponed labor 
force. 

Zl In 1952, the Immigration and Nationality Act designated Guam as a part of the 
United States for Immigration purposes. Immigration and Nationality Act of 1952, sec. 
403, 66 Stat. 280. In addition, the U.S. Board of Immigration Appeals held that cenain 
nonimmigrant alien workers admitted prior to December, 1952, were entitled to 
permanent U.S. residency under the 1917 Immigration Act. As a result, by February, 

(continued ... l 
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end of the Viemam war, United States law and policy encouraged massive I immigration, 
principally from Southeast Asia. As United States Jaw on inunigration changed co a 
country-quota system, Asians had unprecedented access co the United States. Because 
Congress had designated Guam as a part of the United Stares for permanent residency 
purposes, Guam, with its close proximity co Asia, became a magnet for inunigrarits, 
especially from the troubled Philippines. These inunigrants are far less transient than 
their U.S. mainland predecessors, as the following Table demonstrates. 

11 ( ... continued) 
1962, 1,700 Filipino workers were able to obtain permanent residency on Guam. 
Another 200 nonresident aliens were also admitted by 1962 and an additional 1,458 
aliens were admitted by 1967, all of whom had entered Guam with military permission . 

. 8 . 
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Guam Population Ethnicity Mix 
1940-1990* 

Numerical Distribution 

Populafion 

Thousands 

White 

Other• 

TOTAL 

20,173 27 ,124 

780 22,920 

1,337 9 ,454 

22,290 59,498 

34,726 47,825 57,641 

20,724 26 ,901 19,160 

11,558 31,253 56,306 

67,008 105,979 133,107 

Percentaae Distribudon 

White 3.5% 37.9% 30.9% 

Other• 6.0% 16.1% 17.2% 

!lource: U.S. BIII'Uu of Cens1111 Decennlel RfiP(lrl$, 1990. 

'hiUpplno snd other lmmlgrsnhl prlmsrl/y from Asls. 
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25.4% 14.4% 

29 .5% 42 .3% 

• Other• 

0 White 

llD Chamorro 

• Other• 

0 White 

II Chamorro 
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This Table shows conclusively that the transient population from the mainland United 
States decreased in real numbers during this period, and more importantly, as a total 
percentage of the population. But the rilipino and "Other" populations grew from 
15.9% of the population in 1950 to 42.3% of the population by the 1990 census, or 
only 1% less than the native population -- which had been diluted a further 2.3% in this 
same period. 

The policy which permitted this significant influx of immigrants is directly 
responsible for the Chamorro self-determination proposal. If the United States had not 
treated Guam as a destination at which U.S. citizenship could be attained by aliens, the 
proposal would be unnecessary. Because we cannot roll back this history, the United 
States has an obligation to provide the native people of Guam with an opportunity to 
exercise self-determination, undiluted by the voice of those who have been permitted to 
immigrate. 

B. The International Legal Framework 

This responsibility to allow for true self-determination stems from the ratification 
of the Treaty of Paris, whereby Congress accepted responsibility for the political rights 
of the native inhabitants of Guam. This responsibility was later amplified in the 
ratification of the United Nations CharterY Specifically, Article 73 of the Charter 
states: 

Members of the United Nations which have or assume responsibilities for 
the administration of territories whose peoples have not yet attained a full 
measure of self-government recognize the principle that the interests of 
the jnhabitants of these territories are paramount, and accept as a sacred 
trust the obligation to promote to the utmost ... the well-being of the 
inhabitants of these territories, and, to this end ... to develop self-
government. to take due account of the political aspirations of the 
~ and to assist them in the progressive development of their free 
political institutions, according to the particular circumstances of each 
1mi!2Iy ... . 

!' The political branches of the U.S. Government exercised their plenary authority 
under the treaty making power by entering into the United Nations Charter in 1945. It 
is important to keep in mind that the Charter is a treaty obligation, and thus has the 
force of Federal law under the Constirution. In this context, the political branches 
decided to make international standards applicable to the territories, including Guam. 
That exercise of authority now constitutes part of the framework, under the Insular 
Cases, within which the U.S. administers Guam, and is perfectly consistent with the 
Territorial Clause. Thus, the U.N. Charter and the Insular Cases can be seen, not at 
odds with one another, but as fully consistent within overall constitutional and 
statutory framework. 

- 10-
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U.N. Charter, Article 73 (emphasis added). 

Guam is included on th~ United Nation's list of non-self-govering territories. By 
accepting Guam's inclusion on the United Nations list of non-self-governing terrirod:!s, 
and by reporting annually to the United Nations under Article 73 (e) of the U.N. 
Charter, the United Stares accepts that it considers Guam to be a non-self-governinJI 
territory, thus recognizing its obligations under the Charter.21 

To whom does self-determination apply? The first serious effort to enunciat,. the 
applicable principles was undertaken by the fifteenth General Assembly in Resoluti ·.· 
1514 and its Annex (Resolution 1541), both adopted on December 14, 1960. Tog · er 
they attempt to set forth the test for determining whether a territory is non-self­
governing within the meaning of Article 73(e) of the Charter. Under Principle [V the 
Annex, non-self-governing status exists prima facie "in respect of a territory which 
geographically separate and is distinct ethnically and! or culturally from the coun 
administering it." Once that test has been met, Principle V states, "other elements 

1
ay 

then be brought into consideration," including those "of an administrative, political ,. 
juridical, economic or historical nature. !f they affect the relationship between the 
metropolitan State and the territory concerned in a manner which arbitrarily place 
latter in a position or statuS of subordination, they support the presumption" that 
territory is non-se!f-goveming.lSI Resolution 1514 declares that all Members sho 
take immediate steps "to transfer all powers to the peoples of those territories, wi . ut 
any conditions or reservations, in accordance with their freely expressed will and · ire 
... ~~~!!! 

The 1970 Declaration on Friendly Relations elaborated the Charter's "princi~ of 
equal rights and self-determination of people" by reiterating the duty to end coloni .. ··sm 
and to permit each colonial territory to assume a "political status freely determine y" 
the inhabitants. More broadly, the declaration attributes to "all peoples" .. not me ' ly 
the inhabitants of colonies -- "the right freely to detennine, without external 
interference, their political sratus.".!.Y 

11 Article 73(e) stares, in pertinent part, that Nations administering non-self-
governing territories must "transmit regularly to the Secretary-General for informaton 
purposes . . . statistical and other information ... relating to the . .. conditions inlahe 
territories for which they are responsible." · 

lSI G.A. Res. 1541, 15 U.N. GAOR Supp. (No. 16), U.N. Doc. N4684 (1960), (t 29. 

lJI G.A. Res. 1514 (XV), para. 5, U.N. GAOR Supp. (No. 16) at 66, U.N. Doc. 
N4684 (1960) . 

.li' G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28), Annex, principle 4. 

- 11. 
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The broad concept of a universal right to self-detennination is further enunciated 
in Article I of the International Covenant on Civil and Political Rights .ll! This treaty, 
ratified or acceded to by 113 states as of November 1991, and approved by the United 
States Senate on April 2, 1992, states categorically: "All people have the right of self­
detennination. By virtue of that right they freely detennine their political status and 
freely pursue their economic, social and cultural development." 

To irnplen1'enr further the decolonization process, in 1980, the General Assembly 
adopted a resolution entitled "Plan of Action for the Full Implementation of the 
Declaration on the Granting of Independence to Colonial Countries and Peoples." 
U.N.G.A. Res. 35/ 118 (1980) . This resolution was overwhelmingly approved by a vote 
of 120-6, with 20 abstentions. As a part of this plan, colonial powers were directed to 

adopt the necessary measures to discourage or prevent the systematic 
influx of outside immigrants and settlers into Territories under colonial 
domination, which disrupts the demographic composition of those 
Territories and may constitute a major obstacle to the genuine exercise of 
the right to self-detennination ... by the people of those Territories. 

IlL., Annex, para. 8. 

The United States never implemented measures designed to prevent the dilution 
of the native Guamanian population through immigration. In fact the opposite 
happened, and United States immigration policies applicable to the mainland were 
extended to Guam, pertnirring the massive influx of new Guam residents. This 
immigration policy is inconsistent with the United States' obligations to a non-self­
governing unincorporated territory, and provides all the basis Congress needs under 
every relevant decision to establish a rational basis for the authorization of self­
detennination for the native people of Guam.W 

W International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNITS 
171, reprinted in 6 !LM 368 (1967) (entered into force Mar. 23, 1976) [hereinafter 
!CCPR). The same principle is stated in Article 1 of the International Covenant on 
Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNITS 3, reprinted in 6 ILM 
360 (1967) (entered into force Jan. 3, 1976). 

W Califano v. Torres, 435 U.S. 1 (1978), and Harris v. Rosario. 446 U.S. 651 
(1980), support the proposition that Congress need only demonstrate a rational basis 
for its actions affecting an unincorporated territory: "Congress ... may treat [an 
unincorporated territory] differently from States so long as there is a rational basis for 
its actions." Rosario at 651, 652. 

- 12 -
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!V. THE CONSTITUTIONALITY OF THE DRAFT COMMONWEALTH ACT 

A. HISTORY OF PAST POLITICAL/ LEGAL ANALYSES 

For the last 500 years, decisions such as those which permined massive 
immigration into Guam, diluting the native Guamanian population, have been made for 
the people of Guam by colonial administrators whose decisions were directed from 
distant capitals. More often than not these were political decisions made for the good 
of the colonial power, with only nominal reference to the political rights of the native 
people. Significantly, no Chamorro, while resident on Guam, has ever cast a vote for 
any of these decision-makers, for the persons who appoint them, or for those who 
approve their appointments. 

The draft Commonwealth Act seeks to remedy the harmful effects of massive 
immigration through a variety of Congressional mandates directing that the native 
people of Guam be provided with a series of self-determination choices, as though their 
population had never been diluted. 

The Task Force responded, not by assessing what powers the courts have said 
Congress has, nor by analyzing the United States' international treaty obligations 
toward Guam, but by characterizing Guam's proposal as a racially discriminatory voring 
scheme which violates the Fourteenth and Fifteenth Amendments to the Constitution. 
According to the Task Force, the limitation on voter eligibility to those born prior to 
August 1, 1950, and their descendants is merely a code word for a racial class because, 
although those eligible to vote could include some "born on Guam before August 1, 
1950, who are not of Chamorro descent ... their numbers, if any, would be so few as 
to be de rninimis."lll 

The Task Force's analysis is overly simplistic. The focus should not be on the 
racial classification, which in any event clearly is not invidious race-based 
discrimination. Rather, the focus should be on the positive, restorative function of the 
classification, and democratic reform in U.S. Insular policy pursuant to the Territorial 
Clause. ln addition, the Task Force has ignored the actual origin of this classification 
(Congress itself), and its purpose-- to give meaning to the obligations Congress 
accepted in the Treaty of Paris and the United Nations Charter. 

lll Significantly, the Task Force is unable to offer any evidence that the voter 
qualification provision would in fact result in an exclusively Chamorro vote. It is 
described as "Chamorro Self-Determination" for ease of reference. In fact, the Task 
Force does not deny that non-Chamorros might qualify under the provision. Quite 
clearly non-Chamorros would qualify, thereby undermining the argument that this is 
solely a race-based classification. 

- 13-
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Most importantly, the Task Force's constitutional analysis demonstrates a 
fundamental misunderstanding of the draft Act, Congress' power over the 
unincorporated territories derived from the Territorial Clause, and the Supreme Court's 
deference to the Congress when it exercises its Territorial Clause authority. The Task 
Force's analytical problem originates with its treatment of Section 102(a) as if it were 
an action being taken by a State to deprive one of its citizens a right or a vote based 
solely on racial considerations. If adopted, however, the section would be a directive by 
the Congress pursuant to the Territorial Clause made in the context of Guam's political 
starus process. It would not be racially based. It would be based on the United States' 
commitment in the Treary of Paris and the United Nations Charter to the native 
inhabitants of an unincorporated territory. It is also based on Congress' own action in 
1950, defining who would be qualified for citizenship. No court has ever ruled that an 
act of Congress is barred either by the Fourteenth or Fifteenth Amendments when the 
Congress is acting pursuant to its Territorial Clause authority to determine the political 
rights of the native inhabitants of a territory . .W 

In substantial part, the Task Force's objection to Chamorro self-determination is 
based on its view that a Chamorro-only vote constitutes a per se violation of the 
Fifteenth Arnendrnent . .!Y According to the Task Force, "the Fifteenth Amendment 
specifically and absolutely prohibits limitations on the right to vote based on race or 
color." Second Report at 13. First, as explained below, this is the wrong threshold 

W In fact, the Supreme Court has been totally consistent in this regard. In both 
~and Torres (note 10, supra) the Court upheld Congressional action despite clear 
equal protection issues, based on the broad authority given Congress under the 
Territorial Clause. 

l1l The Supreme Court has not rejected all voting criteria involving racial 
considerations: 

In addition, many of our voting rights cases operate on the 
assumption that minorities have particular viewpoints and 
interests worthy of protection. We have held, for example, 
that in safeguarding the "'effective exercise of the electoral 
franchise"' by racial minorities, "[t]he permissible use of 
racial criteria is not confined to eliminating the effects of 
past discriminatory districting or apportionment." Rather, a 
State .. . may "deliberately creat[e] or preserv[e] black 
majorities in particular districts in order to ensure that its 
reapportionment plan complies with §5"; "neither the 
Fourteenth nor the Fifteenth Amendment mandates any ru:r 
~ rule against using racial factors in districting and 
apportionment." 

Metro Broadcasting v. FCC, 497 U.S. 547, 583-84 (1990)(citations omitted) . 
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issue. When the constitutionality of an Act of Congress is in question, whether in 
connection with the territories or anything else, the threshold question is always, does 
Congress have the power to rake the action and, if so, is there a compelling state 
interest involved or does a rational basis exist fo r the decision? 

The Task Force's restrictive analysis, which raises only the possibility that the 
provisions suffer from constitutional infinnities, is, in our view, erroneous. The Guam 
Commission on Self-Determination ("CSD") proposed that Congress explicitly authorize 
the Commonwealth to adopt these programs because the Supreme Court in Richmond v. 
Croson Co. 488 U.S. 469 (1989), has concluded that a political entity such as the city 
of Richmond could not employ racially-based, remedial programs, unless that entity had 
itself participated in the racial discrimination to be remedied. In the CSD's view, 
however, the Supreme Court has made it clear beyond debate that Congress itself could 
authorize a State or territory to undertake remedial action programs. 

According to the Task Force, the Supreme Court has only authorized Congress 
itself "to enact tailored programs that use racially or ethnically discriminatory tests for 
remedial purposes" and only to direct "Federal agencies to adopt such programs." 
Second Report at 15. As a result, the Task Force concludes that these rulings do "not 
necessarily mean that the Congress may authorize any other entity to adopt such 
programs or that such programs would not be subject to the strict scrutiny review 
generally applicable to programs that use racial tests." .!il 

B. THE APPROPRIATE CONSTITUTIONAL ANALYSIS 

The constitutional analyses offered by the Task Force throughout its First and 
Second Reports generally suffer from a common analytical problem. In order to justify 
its reluctance to accept Guam's proposal for self-detennination for the native people of 
Guam, the Task Force employs an analysis which must result in a finding of 
unconstitutionality. Whenever the Task Force finds that a proposal possibly 
discriminates between Chamorros and non-Chamorros, it looks solely to the Fourteenth 
or Fifreenth Amendments and concludes that if Guam were to take this action an equal 
protection or voting rights problem would arise. 

In essence, what the Task Force does is apply an analysis that is used in 
connection with determining whether state-originated actions are constitutional. The 
Supreme Court has greatly restricted the ability of states to remedy past acts of 
discrimination. But the Court has been extremely reluctant to restrict Congress' 
authority, and it is for this reason that the CSD seeks language under which Congress 
authorizes the Commonwealth Government to take the remedial action. 

The analytical approach the Supreme Court applies when assessing whether 
remedial measures adopted by the Congress are constitutionally acceptable is 
significantly different from that used by the Task Force. The Court does not employ a 
simplistic analysis of whether the Fourteenth or Fifreenth Amendments on their face 
prohibit the questioned action, but first asks, "are the objectives of the legislation within 
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the power of Congress?" and second, whether ''the limited use of racial and ethnic 
criteria [is] a permissible means for Congress to carry out its objectives within the 
constraints of the Due Process Clause." Croson, 488 U.S . at 487; see also Wabol v. 
Villacrusis, 958 F.2d 1450 (9th Cir. 1992), cert. denied, 1992 U.S. LEXIS 7798 
(1992) . .!Y 

On March 16, 1992, ten months prior to the release of the Second Report, the 
Ninth Circuit employed exactly this analysis in Wabol v. Villacrusis, supra, 958 F.2d 
1450. The Supreme Court denied a writ of certiorari on December 7, 1992. In Wabol, 
the Court was examining land ownership restrictions mandated by Congress in another 
unincorporated territory pursuant to the Covenant to Establish the Commonwealth of 
the Northern Mariana Islands (CNMI) in Political Union With the United States. 
Congress' directive, limiting the right to own properry to native people, was 
implemented in the CNMI's Constitution. Section 805 of the CNMI Covenant directed 
the CNMI to impose restrictions limiting land ownership to "persons of Northern 
Marianas descent." Article XII, Section 4 of the CNMI Constitution defined "a person of 
Northern Marianas descent" as one 

who is a citizen or national of the United States and who is of at least 
one-quarter Northern Marianas Chamorro or Northern Mariana Carolinian 
blood or combined thereof . . . For purposes of determining Northern 
Marianas descent, a person shall be considered to be a full· blooded 
Northern Marianas Chamorro or Northern Marianas Carolinian if that 
person was born or domiciled in the Northern Mariana Islands by 1950 .. 

To determine whether this obviously racially-based classification violated the 
Constitution, the Ninth Circuit adopted the same analysis employed by the Supreme 
Court in Fullilove. Croson and Metro Broadcasting. The threshold inquiry was whether 
Congress had the power to exclude particular provisions of the Constitution from 
application in the territories. To answer this question, the Ninth Circuit looked to 
Congress' Territorial Clause authority, and followed the Supreme Court's mandate that 
"the entire Constitution applies to a United States territory ex proprio vigore .. of its 
own force ·· only if that territory is incorporated. Elsewhere, absent congressional 

.!Y The court applies exactly this same kind of analysis when dealing with Congress' 
power over the territories. In cases involving the territories, the couns look first at the 
Territorial Clause to determine whether Congress has the power it seeks to exercise, 
and then conducts an Insular Cases analysis to determine whether the territory is 
incorporated or unincorporated, since, if a territory is unincorporated the Constitution 
does not automatically apply. See Wabol, 958 f.2d at 1460 ("[W]e must be cautious in 
restricting Congress' power" in the territories.) . 

. 16. 
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extension, only 'fundamental' constitutional rights apply in the territory." 958 F.2d at 
1459.w 

According to the Ninth Circuit, the question further reduces to this: Is the right 
of equal access to long-term interests in Commonwealth real estate, resident in the 
equal protection clause, a fundamental one which is beyond Congress' power to exclude 
from operation in the territory under Article IV, section 3? 

!!!.. at 1460. 

The Ninth Circuit then reiterated its view that rights incorporated within the 
Fourteenth Amendment and applicable to the States were not necessarily incorporated 
inw the Terriwrial Clause for application in the territories: 

What is fundamental for purposes of Fourteenth Amendment incorporation 
is that which "is necessary to an Anglo-American regime of ordered 
liberty." In contrast, "fundamental" within the territory clause are "'those . 
. . limitations in favor of personal rights' which are 'the basis of all free 
government."' 

... 
In Atalig, we distinguished Fourteenth Amendment and territorial 
incorporation by reference to their distinct purposes. Whereas the former 
"serves to fix our basic federal structure[.] the latter is designed to limit 
the power of Congress to administer territories under Article IV of the 
Constitution." The incorporation analysis thus must be undertaken with 
an eye toward preserving Congress' ability to accommodate the unique 
social and cultural conditions and values of the particular territory. 
Moreover. we must be cautious in restricting Congress' power in this area. 

!d. (Citations omitted, emphasis added). 

The Ninth Circuit then reaffirmed its previous adoption of the standard used by 
Justice Harlan in his concuning opinion in Reid v. Covert, 354 U.S. 1, 75 (1955), 
"whether in [the territory] circumstances are such that [application of the constitutional 
provision] would be impractical and anomalous." 

After finding that land is a scarce and precious resource and essential to the 
culture through its role in "creating family identity and contributing to the economic 
well-being of family members," 958 F.2d at 1461, the Ninth Circuit concluded that 

W At times the Task Force seems to be arguing that once a provision of the 
Constitution is applied to Guam it cannot be withdrawn by Congress. There is no legal 
foundation for any such assertion. 
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application of equal protection principles would indeed be impractical and anomalous . 
The factual predicate for this conclusion was that the provision was essential to the 
political status agreement between the United States and the CNMI, and its application 
would undermine the cultural and social identity of the people which the U.S. had 
agreed to protect under the U.N. Charter. The Ninth Circuit concluded, therefore, that 
"(t]he Bill of Rights was not intended to interfere with the performance of our 
international obligations. Nor was it intended to operate as a genocide pact for diverse 
native cultures. Its bold purpose was to protect minority rights, not to enforce 
homogeneity. Where land is so scarce, so precious, and so vulnerable to economic 
predation, it is understandable that the islanders' vision does not precisely coincide with 
mainland attitudes toward property and our commitment to the ideal of equal 
opportunity in its acquisition. We cannot say that this particular aspect of equality is 
fundamental in the international sense. It .therefore does not apply ex proprio vigore." 

If!:. at 1462 (citation omitted) . 

The Task Force apparently did not assess whether Congress has the power 
Section 102(a) of the draft Commonwealth Act seeks to extend to it, or whether 
application of either the Fourteenth or Fifteenth Amendments would be "impractical or 
anomalous." What could be more anomalous than to use either of these two 
Amendments to take away for all time the native people's rights to self-determination, 
simply because United States' policy has permitted unfettered immigration into Guam, 
thereby diluting its native population? 
Rather, the Task Force simply assumes that Congress does not have this power, or 
perhaps chooses to ignore Congress' powers under the Territorial Clause. If the Task 
Force had simply read the two decisions upon which it relies,~ and also read the 
Croson decision, it would have concluded, as has the CSD, that the Supreme Court, 
indeed, has explicitly authorized Congress to mandate states and municipalities to take 
racially or ethnically-based remedial actions. 

In Croson, the Supreme Court, relying on its decision in Fullilove, stated 
unequivocally that "Congress could mandate state and local government compliance 
with the set-aside program under its §5 power to enforce the Fourteenth Amendment." 
488 u.s. at 487.w · 

Indeed, in Fullilove, the Court examined the breadth of Congress' powers and 
found explicitly that 

~ Fullilove v. Klutznick, 448 U.S. 448 (1980), and Metro Broadcasting. 497 U.S. 
547. 

W The Court even cited with favor to a law journal article which concluded that 
"Congress may authorize, pursuant to section 5, state action that would be foreclosed to 
the states acting alone." Croson. 488 U.S. at 491. 
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[i] t is fundamental that in no organ of government, state or federal, does 
there repose a more comprehensive remedial power than in the Congress, 
expressly charged by the Constitution with competence and authority to 
enforce equal protection guarantees. 

Fullilove. 448 U.S. at 483. 

The Court expanded on this theme in Croson: 

Congress, unlike any State or political subdivision, has a specific 
constitutional mandate to enforce the dictates of the Fourteenth 
Amendment. The power to "enforce" may at times also include the power 
to define situations which Congress determines threaten principles of 
equality and to adopt prophylactic rules to deal with those situations. 

Croson. 488 U.S. at 490.Br' 

Finally, the Court's decision in Metro Broadcasting gives utterly no support for 
the Task Force's reasoning that somehow the Court limited its decision to Congress 
authorizing only federal agencies. The Court's language is bold and direct. In assessing 
whether a remedial program employed by the FCC was constitutional, the Court stated 
flatly that "[i] t is of overriding significance in these cases that the FCC's minority 
ownership programs have been specifically approved -- indeed, mandated -- by 
Congress." Metro Broadcasting, 497 U.S. at S63 . The Court went on to analyze its 
Fullilove and Croson decisions and nowhere indicated that its rule would have any less 
validity when it is Congress directing the states rather than the agencies.lll 

V. CONGRESS HAS UNIQUELY BROAD POWERS TO DETERMINE THE POLITICAL 
RlGHTS OF THE PEOPLE RESIDING IN THE TERRlTORlES 

The Supreme Court has repeatedly held that determinations on the political 
rights of territorial inhabitants are within the absolute discretion of the Congress, 
including the right to vote. According to the Court, "it is clear that the Constitution 
was held not to extend ex proprio vigore to the inhabitants of [unincorporated 
territories]." Examining Board v. Flores, 426 U.S. 572, 600 n.30 (1976) . Rather, only 
"fundamental" constitutional rights are guaranteed. The decision on which rights are 

lY Interestingly, the Court followed this statement with a reference to South 
Carolina v. Katzenback, 383 U.S. 301, 326 (1966), a case in which the Court had 
applied a similar interpretation of congressional power under the Fifteenth Amendment. 

W Even if this were not the case, the Ninth Circuit has essentially labeled Guam "an 
administrative agency," Ngiraingas. 858 F.2d at 1370, and thus Congress' power to 
authorize Guam to conduct a Chamorro-only vo.te cannot be seriously questioned . 
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fundamental has been made on a case by case basis, and the Supreme Court has been 
hesitant to list those rights which must be considered fundamental.~ 

Moreover, the Court appears to have established a separate standard for those 
fundamental rights which limit Congress' powers and those rights which apply to the 
people of a territory for all other purposes. Justice White in Downes v. Bidwell made 
this distinction on fundamental rights when he referred in his opinion to a dissenting 
opinion in the Dred Scott case: 

To this [what is fundamental] I answer that, in common with all the other 
legislative powers of Congress, it finds limits in the express prohibitions on 
Congress not to do certain things; that, in the exercise of the legislative power, 
Congress cannot pass an ex post facto law or bill of attainder; and so in respect 
to each of the other prohibitions in the Constitution. 

Downes, 182 U.S. at 292. 

The fundamental rights he was referring to were those direct limits on Congress 
explicitly set forth in the Constitution. When the Supreme Court's decisions on how 
and when the Constitution applies in the territories are reviewed carefully, the Supreme 
Court has applied no per se standard and, instead, has adopted what is essentially a 
situational test: 

[T]he Insular Cases do stand for an important proposition, one which 
seems to me a wise and necessary gloss on our Constitution. The 
proposition is ... not that the Constitution "does not apply'' overseas, but 
that there are provisions in the Constitution which do not necessarily 
apply in all circumstances in every foreign place. . . . [TJhere is no rigid 
and abstract rule that Congress, as a condition precedent to exercising 
power over Americans overseas. must exercise it subject to all the 
guarantees of the Constitution, no matter what the conditions and 
considerations are that would make adherence to a specific guarantee 
altogether impracticable and anomalous. 

Reid, 354 U.S. at 74 (Harlan, J., concurring)(emphasis added). 

Returning again to Justice White in Downes v. Bidwell. 

W While it often surprises many, voting is not a fundamental right in our political 
system. It did not exist for much of the population prior to the Fifteenth, Nineteenth, 
Twenty-Fourth and Twenty-Sixth Amendments. As recently as 1982, the Supreme 
Court reaffumed that voting~ is not a fundamental right in our system. Rivera­
Rodriguez v . Popular Democratic Parry, 457 U.S. 1, 9 (1982) . 
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[i]n the case of the rerriwries ... when a provision of the Consti tution is 
invoked, the question which arises is, nor whether the Cons titution is operative, 
bur whether the provision relied on is applicable . . . . And the determination of 
what particular provision of the Constitution is applicable. generally speaking, in 
all cases. involves an inquiry into the situation of the te rritory and irs relations to 
the United States. 

Downes, 182 U.S. at 293 (emphasis added). 

Most importantly, the Supreme Court has repeatedly deferred to Congress' special 
powers in regard to the political and voting rights of the people in the territories . 
Justice White concluded that 

[t]he Constitution has undoubtedly conferred on Congress the right to 
create such municipal organizations as it may deem best for all the 
territories of the United States ... to give to the inhabitants as respects 
the local governments such degree of representation as may be conducive 
to the public well-being. to deprive such territory of representative 
government if it is considered just to do so. and to change such local 
governments at its discretion. 

There can also be no controversy as to the right of Congress to locally 
govern the island ... and in so doing to accord only such degree of 
representative government as may be determined by that body. 

Downes. 182 U.S. at 289-91, 298-99 (emphasis added). 

The Supreme Court explained further its views on Congress' power to limit the 
political rights of the people of a territory in Dorr v. United States, 195 U.S. 138: 

Congress has unquestionably full power to govern [the territories], and 
the people, except as Congress shall provide for, are not of right entitled 
to participate in political authority, until the Territory becomes a Stare. 
Meantime they are in a condition of temporary pupilage and dependence; 
and while Congress will be expected to recognize the principle of self­
government to such extent as may seem wise, its discretion alone can 
constitute the measure by which the participation of the people can be 
determined. 

Dorr, 195 U.S. at 148 (emphasis added) .~ 

~ The Supreme Court's view that Congress can forge unique relationships with its 
(continued .. ) 
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The Supreme Court's most compelling discussion of the power of Congress vis-a­
vis the political rights of the inhabitants of a territory is found in Murphy v. Ramsey, 
114 U.S. 15 (1885). In that decision, the Court reviewed an Act of Congress which 
withdrew the right to vote in the territory of Utah from those who practiced polygamy. 
A challenge was made to the constitutional power of Congress to abridge the right of a 
class of voters. According to the Court, 

that question is, we think, no longer open to discussion. It has passed 
beyond the stage of controversy into final judgment . . . . [I] n ordaining 
government for the Territories, and the people who inhabit them, all the 
discretion which belongs to legislative power is vested in Congress; and 
that extends, beyond all controversy, to determining by law, from time to 
time, the form of the local government in a particular Territory, and the 
qualification of those who shall administer it. It rests with Congress to 
say whether. in a given case. any of the people, resident in the Territory, 
shall participate in the election of its officers or the making of its laws: 
and it may. therefore. take from them any right of suffrage it may 
previously have conferred. or at any time modify or abridge it. as it may 
deem expedient. . . . [The] political rights [of the people] are franchises 
which they hold as privileges in the legislative discretion of the Congress 
of the United States. 

Ml!J:J2hy, 114 U.S. at 44-45 (emphasis added).~ 

.W ( ... continued) 
territories has not changed since the Insular Cases. In Examining Board v. Flores de 
Otero, 426 U.S. 572, 596 (1978), the Supreme Court, commenting on the nature of 
Puerto Rico's political status after its Commonwealth relationship was established, 
referred to the relationship berween Puerto Rico and the United States as one that has 
"no parallel in our history." Similarly in Rodriguez v. Popular Democratic Party, 457 
U.S. 1, 8 (1982), the Supreme Court declared that Puerto Rico, "like a state, is an 
autonomous political entity, 'sovereign over matters not ruled by the Constitution."' 

~ This case was decided 17 years after the Fourteenth and Fifteenth Amendments 
were adopted- During discussions with the Justice Department representatives to the 
Task Force, the Ramsey decision was criticized as somehow no longer being valid. It 
remains good law, however, and has been cited by the Supreme Court, without 
criticism, as recently as 1977 in United States v. Wheeler, 435 U.S. 313, 319 (1977) 
("It is true that Territories are subject to the ultimate control of Congress"). Moreover, 
the United States District Court for the District of Columbia in its opinion in Michel v. 
Anderson, 817 F.Supp. 126 (D.D.C. 1993), the case dealing with the challenge to the 
territories' delegates vote in the Committee of the Whole, cited to a portion of this same 
quotation from Ramsey as demonstrative of the scope of the Congress' power over the 
territories. 
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Moreover, in Downes, the Court specifically distinguished the voting right from 
other fundamental rights : 

We suggest, without intending to decide, that there may be a distinction 
between certain natural rights, enforced in the Constitution by 
prohibitions against interference with them, and what may be termed 
artificial or remedial rights which are peculiar to our own system of 
jurisprudence. Of the former class are the rights to one's own religious 
opinions and to a public expression of them ... the right to personal 
liberty and to individual property; to freedom of speech and of the press; 
to free access to courts of justice, to due process of law and to an equal 
protection of the laws; to immunities from unreasonable searches and 
seizures, as well as cruel and unusual punishments; and to such other 
immunities as are indispensable to a free government. Of the latter class 
are the rights to citizenship. to suffrage .. . and to the particular methods 
of procedure pointed out in the Constitution, which are peculiar to Anglo­
Saxon jurisprudence. 

Downes, 182 U.S. at 282-83 (emphasis added). 

Sound legal and political reasons exist for the Court's giving the Congress this 
broad authority. If this kind of flexibility were not to exist, Congress would never be 
able to make political status changes in the territories. If for instance, a territory were 
to seek independence, as did the Philippines, and Congress could not limit application of 
the Constitution, American citizens living in that territory would be able to block any 
change in government which impacted their rights under the United States 
Constitution . .W As the Court stated in Torres, 442 U.S. at 470, 

.W The Task Force's view of the limitations on Congress power to effect political 
status changes is also inconsistent with what some in the Senate itself believe. In 1990, 
the Senate Energy and Natural Resources Committee reported outS. 712, dealing with 
future political status for Puerto Rico. Under this bill, if an island-wide plebiscite had 
resulted in a preference for independence Puerto Rico was directed to organize a 
constitutional convention. The constitution which would result from this convention 
was required in the bill to preserve fundamental rights such as equal protection and due 
process. The bill also, however, restricted the vote on the convention delegates and 
actual constitution to a defined class of persons. They were: (1) persons born and 
residing in Puerto Rico; (2) all persons residing in Puerto Rico and one of whose 
parents was born in Puerto Rico; (3) all persons who at the time of the adoption of the 
Act had resided in Puerto Rico for a period of twenty years or more; ( 4) all persons 
who established their residence in Puerto Rico prior to attaining voting age and still 
reside in Puerto Rico; and (5) spouses of (1)-(4) . 
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because the limitation on the application of the Constitution in 
unincorporated territories is based in parr on the need to preserve 
Congress' ability to govern such possessions, and may be overruled by 
Congress, a legislative determination ... is entitled to great weight. 

VI. CONCLUSION 

Congress accepted an obligation in the Treaty of Paris, and later rhe United 
Nations Charter, ro protect the political rights of the native inhabitants of Guam. The 
Task Force in irs First Report found that the Chamorro people, unlike all others on 
Guam, had been given no opportunity ro exercise self-determination. The Chamorro 
population has been greatly diluted by the immigration policies of the United States, 
inconsistent with the United Nations policy relating to decolonizarion. The Chamorro 
people as a group are clearly disadvantaged on Guam and have had their social, 
political, educational and economic interests subordinated to those of others with 
greater political and financial influence. One-third of their land has been taken from 
them for military purposes. They do nor vote for those in Washington making decisions 
on their behalf. They are United Stares citizens but do not have the same political 
rights as do other United States citizens. In fact, they are not even eligible for the same 
level of benefits under a variety of federal programs as are citizen-residents of the 
States. The list goes on. 

The self -determination rights set forth in § 102 are justified and Congress has the 
power not only to adopt remedial measures, but also to authorize che Conunonwealch 
of Guam to do so in its place as part of a federal remedial program. The provision of 
these rights by che Congress is not barred by the Constitution. As the Ninth Circuit 
Court of Appeals stated in 1992, "the equal protection clause ... was [not] intended to 
operate as a genocide pact for diverse cultures." Wabol, 958 F.2d at 1462 . 
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Mr. DE LUGO. Thank you, Senator Lujan, for a very fine state­
ment. We appreciate that. 

Now, another good friend of this Committee, we have been work­
ing together for many, many years, a fine representative of the peo­
ple of Guam, Senator Marilyn Manibusan. 

STATEMENT OF HON. MARILYN MANIBUSAN 

Ms. MANIBUSAN. From the people of Guam that we are very 
proud to represent and dearly represent, to you, the Honorable 
Chairman de Lugo, and the distinguished members of the Commit­
tee, a warm hafa adai from the people of Guam. 

I am Marilyn Manibusan, a member of the twenty-second Guam 
legislature and the government of Guam's Commission on Self-de­
termination. On behalf of the Speaker and Senator Pilar Lujan, 
who is our Secretary, and members of the Guam legislature, allow 
me to express our appreciation for the Subcommittee's foresight in 
holding hearings on the House Concurrent Resolution 94 and the 
self-determination for the insular areas. We commend the Sub­
committee for examining the issue of self-determination within the 
context of both United States and international legal standards, an 
examination which is long overdue. 

Guam is one of the seventeen remaining non-self-governing terri­
tories originally inscribed on the United Nations's list with the con­
currence of the United States Government in 1946. Pursuant to 
that charter of the United Nations, the United States Government 
assumed the responsibility to, quote: 

"Recognize that the interests of the inhabitants of these terri­
tories are paramount, and accept as a sacred trust the obligation 
to promote * * * their just treatment and protection against 
abuses * * * and to develop self-government, to take due account 
of the aspirations of the peoples * * * ", end quote. 

These obligations are undertaken pursuant to the treaty-making 
power and implemented by Congress under the territorial clause of 
the Constitution using its plenary power over "unincorporated ter­
ritories" as defined by the U.S. Supreme Court in the decisions that 
are known as The Insular Cases. 

Although, over the years, the international principles of 
decolonization have been something of an enigma when applied to 
the United States territories, one thing is patently clear to the peo­
ple of Guam: whether you examine Guam's status under inter­
national law or the court made unincorporated territory doctrine 
which governs United States law, Guam's relationship with the 
United States is colonial. This status is unacceptable in today's 
world. 

Before I venture further, Mr. Chairman, allow me to note that 
the use of the word "colonial" to describe Guam's status should in 
no way be interpreted as provocative or controversial. Guam has 
not been decolonized under the principles of international law 
which the United States recognizes itself and expects other nations 
to observe. It is a simple statement of fact, Mr. Chairman, and 
members of this Committee, therefore, that Guam remains a col­
ony. 

In Guam, the American principles of democracy are held in the 
highest regard, and we do not accept suggestions that our quest for 
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self-determination is un-American, or that we are ungrateful for 
the liberties and prosperity we enjoy, simply because we now seek 
to complete the decolonization process. Nor do we welcome sugges­
tions that we are tarnishing the image of the United States in the 
world by seeking to achieve decolonization. 

Indeed, it has been the inability of the Federal Government to 
respond to Guam's call for decolonization with more positive ideas 
or proposals that has created the perception that the United States 
is not committed to decolonization of Guam in accordance with the 
standards of self-determination which the United States histori­
cally has endorsed around the world. 

The Federal Government's failure to protect and promote the 
rights of Guam's native peoples in keeping with its obligations is 
particularly troublesome, given this Nation's current commitments 
to human rights and self-determination for peoples in other coun­
tries all over the world. 

You, Mr. Chairman, and your Subcommittee are providing this 
long overdue leadership, as you mentioned in your testimony ear­
lier, by opening up this hearing to assess both the international ob­
ligations to which the United States Government has committed it­
self, as well as exploring the manner in which the right of self-de­
termination is to be exercised in the context of United States do­
mestic law and policy applicable to the insular areas. 

In this regard, we note with interest that the American Law Di­
vision of the Congressional Research Service, in a memorandum to 
the Subcommittee dated July 7, 1993, confirms that the United 
States recognizes the right of self-determination for the peoples of 
non-self-governing territories, and that the United States has "Arti­
cle 73 obligations" with respect to its territories which have not yet 
achieved decolonization through a process which includes a legiti­
mate act of self-determination. 

Again, Guam remains on the United Nations' list of colonial 
areas and it is consistent with U.S. treaty commitments to recog­
nize that Guam is a non-self-governing territory which, in the 
words of the CRS report, is, quote, "within the scope of the United 
States' Article 73 obligations", end quote. 

The CRS report states with respect to decolonization that quote, 
"the established norm in this arena is that colonial peoples have 
a right to self-determination. The United States recognizes that 
right", end quote. The question becomes, then, what is the Federal 
Government doing to live up to its Article 73 obligations relating 
to Guam? 

While the politics of the Cold War, as you said, Mr. Chairman, 
often obfuscated the international principles of decolonization and 
self-determination as they apply to non-self-governing territories, 
today we have the opportunity to look at these principles for what 
they are, and what they mean to the peoples of the United States' 
insular areas. The Cold War is over, indeed, and no further need 
exists for a siege mentality. 

Often, in the past, international politics caused the United States 
to distance itself from the U.N. decolonization process. For exam­
ple, in 1992 the United States made a decision to suspend coopera­
tion with the U.N. Special Committee on Decolonization based on 
the U.S. view that the Special Committee was not conducting its 
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business in a responsible manner or in a manner faithful to its 
mandate. 

The world is now moving rapidly toward self-determination and 
democracy for all peoples, and it is our hope that the U.N. 
decolonization process will become less controversial so that the ob­
jectives of the charter can be realized for Guam and all other non­
self-governing areas. The principles relating to self-determination 
adopted by the United Nations, which once were led by the United 
States, serve as guideposts for this moment. In Guam, we see no 
reason for tension between the international obligations of the 
United States Government vis-a-vis its possessions and the con­
stitutional powers of the United States Government over its "unin­
corporated territories." Our experience as an unincorporated terri­
tory has taught us many lessons in how far the United States Gov­
ernment can go to create unique conditions in Guam; from the 
adoption· of the Organic Act to limitations on the travel to Guam, 
as well as the exceptions from various Federal laws and regula­
tions, we have seen that the Constitution permits Congress great 
flexibility to determine the political, economic and social rights of 
the peoples in the territories. 

At the time the Treaty of Paris was signed, the primary focus 
was on the largest territory ceded, the Philippine Islands. Guam 
was relatively small, both in area and population. Because it was 
recognized that dealing with the native people required more 
thought than had historically been given to the status of native 
populations, the United States Government explicitly agreed that 
Congress would decide the native people's future civil and political 
rights. 

Certainly, this history demonstrates that today the Congress, 
acting pursuant to currently applicable U.S. treaty obligations and 
in accordance with its plenary powers under the territory clause, 
has the responsibility and authority to provide for the self-deter­
mination rights of the native people of our island. 

The U.N. charter, which references the rights of the inhabitants 
and peoples of the territories, has consistently, Mr. Chairman, been 
interpreted as referring to the peoples occupying an area, first, at 
the time of the charter's implementation, or two, in the absence of 
colonial administration. Thus, the instrument by which Guam was 
ceded to the United States in 1898, through the Treaty of Paris as 
a spoil of war and the United States obligation under the Charter 
of the United Nations support our democratically-expressed view 
that the native people of Guam should be enabled by the Congress 
to exercise the right of self-determination for their homeland. 

The process through which this exercise of self-determination by 
Guam's native people best can be managed, consistent with the 
United States Constitution and international procedure, has been 
carefully defined by the Guam Commission on Self-determination. 

In that context, Mr. Chairman, it is important to note that the 
Guam Commonwealth Act now before the Congress, H.R. 1521, 
provides the framework for the self-determination process, and that 
process also involves the steps through which Guam will achieve 
self-government based upon mutual consent as a precursor to the 
act of self-determination. My purpose today is not to discuss the 
self-government aspects of the commonwealth proposal, but the 
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mutual consent element of it does relate to why self-determination 
is so important to us. 

With your permission, Mr. Chairman, I would like to introduce 
for the record an analysis prepared by the Commission on Self-de­
termination which makes clear why the mutual consent provision 
is important to the process through which procedures will be estab­
lished for our native people finally to have the opportunity to exer­
cise their right of self-determination. 

I raise this point, Mr. Chairman, in response to your astute com­
ments at the July 13 hearing on this measure, in which you your­
self recognized that any process which includes an act of self-deter­
mination on the part of the insular areas and which calls for a po­
litical relationship with the United States also requires an act of 
self-determination on the part of the United States. 

This is the necessary approach. Mr. Chairman and Members, be­
fore the self-determination choice by the peoples of the insular 
areas can be reconciled with self-determination by the United 
States, the people of the insular area must be allowed to establish 
their right of self-determination and to define how it will be exer­
cised. 

The need to be able to make these decisions for ourselves is 
brought home to us day-after-day. Last week, Mr. Chairman, I also 
appeared before the Natural Resources Committee testifying under 
Congressman Underwood's land transfer bill. I discussed how the 
people of Guam have already spoken on that land use issue in Arti­
cle 10 of the draft Commonwealth Act which establishes the proc­
ess for the return of Federal land. 

During discussions on this title of the last three years, I felt we 
had made some progress in gaining acceptance for the process ap­
proved by our people. I guess I was wrong. 

Assistant Secretary Turner recently visited Guam and spent 
hours touring Guam and listening to presentations on the need to 
return land directly and quickly to our people. She also told us that 
she had reviewed our commonwealth proposal and was rapidly be­
coming familiar with many of the issues presented therein. 

Just before her departure she promised a new era in Federal -
Guam relations and encouraged all of us to judge her on future ac­
tions. We were very encouraged by what we heard. 

Unfortunately, Mr. Chairman, in a statement she sent to the 
Committee on the bill, the Assistant Secretary already seems to 
have lost sight of the meaning of self-determination. Instead of sup­
porting the freely expressed will of our people, she proposed that 
a new process be established which returns the land first to Inte­
rior, which they will negotiate with Guam to ensure that the land 
is used in a way acceptable to the United States. 

Not only does her proposal completely ignore Title X, but she put 
forth this plan without any consultation whatsoever with anyone in 
Guam. This is not self-determination. This is a continuation of colo­
nialism. 

In closing, Mr. Chairman and Members, I would like to note that 
the resolution, as drafted, addresses generally the self-determina­
tion request in connection with all of the peoples of the insular 
areas, but Puerto Rico is the only entity specifically referenced. For 
purposes of clarity, I request that Guam and other non-self-govern-
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ing territories administered by the United States be added by name 
to the resolution when it is marked up to be reported to the Full 
Committee. 

I thank you, Mr. Chairman, and members of this distinguished 
Committee, for extending me an opportunity to present the views 
of the people of Guam and my statement on H.R. 94. Dangkolu na 
Si Yu'os ma'ase. 

[Prepared statement of Ms. Manibusan follows:) 
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MR. CHAIRMAN, AND MEMBERS OF THE COMMITTEE, I AM MARILYN 
MANIBUSAN, A MEMBER OF THE 22ND GUAM LEGISLATURE AND THE 
GOVERNMENT ~F GUAM'S COMMISSION ON SELF-DETERMINATION. ON BEHALF 
OF THE SPEAKER OF THE GUAM LEGISLATURE, ALLOW ME TO EXPRESS OUR 
APPRECIATION FOR THE SUBCOMMITTEE'S FORESIGHT IN HOLDING HEARINGS 
ON H. CON. RES. 94 AND SELF-DETERMINATION FOR THE INSULAR AREAS. 
WE COMMEND THE SUBCOMMITTEE FOR EXAMINING THE ISSUE OF SELF­
DETERMINATION WITHIN THE CONTEXT OF BOTH UNITED STATES AND 
INTERNATIONAL LEGAL STANDARDS -- AN EXAMINATION WHICH IS LONG 
OVERDUE. 

GUAM IS ONE OF THE SEVENTEEN REMAINING NON-SELF-GOVERNING 
TERRITORIES ORIGINALLY INSCRIBED ON THE UNITED NATION'S LIST WITH 
THE CONCURRENCE OF THE UNITED STATES GOVERNMENT IN 1946.11 

PURSUANT TO THE CHARTER OF THE UNITED NATIONS, THE UNITED STATES 
GOVERNMENT ASSUMED THE RESPONSIBILITY TO: 

"RECOGNIZE THAT THE INTERESTS OF THE INHABITANTS OF THESE 
TERRITORIES ARE PARAMOUNT, AND ACCEPT AS A SACRED TRUST THE 
OBLIGATION TO PROMOTE ... THEIR JUST TREATMENT AND PROTECTION 
AGAINST ABUSES ... [AND] TO DEVELOP SELF-GOVERNMENT, TO TAKE 
DUE ACCOUNT OF THE ASPIRATIONS OF THE PEOPLES ..... (CHAPTER 
XI, ARTICLE 73, A., B.) 

THESE OBLIGATIONS ARE UNDERTAKEN PURSUANT TO THE TREATY-MAKING 
POWER AND IMPLEMENTED BY CONGRESS UNDER THE TERRITORIAL CLAUSE OF 
THE CONSTITUTION USING ITS PLENARY POWER OVER "UNINCORPORATED 
TERRITORIES" AS DEFINED BY THE U.S. SUPREME COURT IN THE 
DECISIONS KNOWN AS THE INSULAR CASES. 

ALTHOUGH, OVER THE YEARS, THE INTERNATIONAL PRINCIPLES OF 
DECOLONIZATION HAVE BEEN SOMETHING OF AN ENIGMA WHEN APPLIED TO 
UNITED STATES TERRITORIES, ONE THING IS PATENTLY CLEAR TO THE 
PEOPLE OF GUAM: WHETHER YOU EXAMINE GUAM'S STATUS UNDER 
INTERNATIONAL LAW OR THE COURT MADE UNINCORPORATED TERRITORY 
DOCTRINE WHICH GOVERNS UNITED STATES LAW, GUAM'S RELATIONSHIP 
WITH THE UNITED STATES IS COLONIAL. THIS STATUS IS UNACCEPTABLE 
IN TODAY'S WORLD. 

BEFORE I VENTURE FURTHER, MR. CHAIRMAN, ALLOW ME TO NOTE 
THAT USE OF THE WORD "COLONIAL" TO DESCRIBE GUAM'S STATUS SHOULD 
IN NO WAY BE INTERPRETED AS PROVOCATIVE OR CONTROVERSIAL. GUAM 
HAS NOT BEEN DECOLONIZED UNDER THE PRINCIPLES OF INTERNATIONAL 
LAW WHICH THE UNITED STATES RECOGNIZES ITSELF AND EXPECTS OTHER 

Y UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 66-1. 
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NATIONS TO OBSERVE. IT IS A SIMPLE STATEMENT OF FACT , THEREFORE, 
THAT GUAM REMAINS A COLONY. 

IN GUAM, THE AMERICAN PRINCIPLES OF DEMOCRACY ARE HELD IN 
THE HI GHEST REGARD, AND WE DO NOT APPRECIATE SUGGESTI ONS THAT 
OUR QUEST FOR SELF-DETERMINATION IS "UNAMERICAN " OR THAT WE ARE 
UNGRATEFUL FOR THE LIBERTIES AND PROSPERITY WE ENJOY, SIMPLY 
BECAUSE WE NOW SEEK TO COMPLETE THE DECOLONI ZATI ON PROCESS. NOR 
DO WE WELCOME SUGGESTIONS THAT WE ARE TARNISH I NG THE I MAGE OF TH E 
UNITED STATES IN THE WORLD BY SEEK I NG TO ACHIEVE DECOLONIZATI ON. 
INDEED , IT HAS BEEN THE INABILITY OF THE FEDERAL GOV ERNMENT TO 
RESPOND TO GUAM'S CALL FOR DECOLONIZATION WITH MORE POSITIVE 
IDEAS OR PROPOSALS THAT HAS CREATED THE PERCEPTION THAT THE U.S. 
IS NOT COMMITTED TO DECOLONIZATION OF GUAM IN ACCORDANCE WITH THE 
STANDARDS OF SELF-DETERMINATION WHICH THE U.S. HISTORICALLY HAS 
ENDORSED AROUND THE WORLD. 

THE FEDERAL GOVERNMENT'S FAILURE TO PROTECT AND PROMOTE THE 
RIGHTS OF GUAM'S NATIVE PEOPLES IN KEEPING WITH ITS OBLIGATIONS 
IS PARTICULARLY TROUBLESOME GIVEN THIS NATION'S CURRENT 
COMMITMENTS TO HUMAN RIGHTS AND SELF-DETERMINATION FOR PEOPLES IN 
OTHER COUNTRIES. 

YOU, MR. CHAIRMAN, AND YOUR SUBCOMMITTEE ARE PROVIDING LONG 
OVERDUE LEADERSHIP BY OPENING UP THIS HEARING TO ASSESS BOTH THE 
INTERNATIONAL OBLIGATIONS TO WHICH THE UNITED STATES GOVERNMENT 
HAS COMMITTED ITSELF, AS WELL AS EXPLORING THE MANNER IN WHICH 
THE RIGHT OF SELF-DETERMINATION IS TO BE EXERCISED IN THE CONTEXT 
OF UNITED STATES DOMESTIC LAW AND POLICY APPLICABLE TO THE 
INSULAR AREAS . 

IN THIS REGARD, WE NOTE WITH INTEREST THAT THE AMERICAN LAW 
DIVISION OF THE CONGRESSIONAL RESEARCH SERVICE, IN A MEMORANDUM 
TO THE SUBCOMMITTEE DATED JULY 7, 1993, CONFIRMS THAT THE UNITED 
STATES RECOGNIZES THE RIGHT OF SELF-DETERMINATION FOR THE PEOPLES 
OF NON-SELF GOVERNING TERRITORI!S, AND THAT THE U.S . HAS "ARTICLE 
73 OBLIGATIONS" WITH RESPECT TO ITS TERRITORIES WHICH HAVE NOT 
YET ACHIEVED DECOLONIZATION THROUGH A PROCESS WHICH INCLUDES A 
LEGITIMATE ACT OF SELF-DETERMINATION. AGAIN, GUAM REMAINS ON THE 
U.N. LIST OF COLONIAL AREAS AND IT IS CONSISTENT WITH U.S. TREATY 
COMMITMENTS TO RECOGNIZE THAT GUAM IS A NON-SELF GOVERNING 
TERRITORY WHICH, IN THE WORDS OF THE CRS REPORT, IS "WITHIN THE 
SCOPE OF THE UNITED STATES' ARTICLE 73 OBLIGATIONS ." 

THE CRS REPORT STATES WITH RESPECT TO DECOLONIZATION THAT 
"THE ESTABLISHED NORM IN THIS ARENA IS THAT COLONIAL PEOPLES HAVE 
A RIGHT TO SELF-DETERMINATION. THE UNITED STATES RECOGNIZES THAT 
RIGHT." THE QUESTION BECOMES, THEN, WHAT IS THE FEDERAL 
GOVERNMENT DOING TO LIVE UP TO ITS "ARTICLE 73 OBLIGATIONS" 
RELATING TO GUAM? 

. 2 . 
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WHILE THE POLITICS OF THE COLD WAR OFTEN OBFUSCATED THE 
INTERNATIONAL PRINCIPLES OF DECOLONIZATION AND SELF-DETE~~INATION 
AS THEY APPLY TO NON-SELF-GOVERNING TERRITORIES, TODAY WE HAVE 
THE OPPORTUNITY TO LOOK AT THESE PRINCIPLES FOR WHAT THEY ARE, 
AND WHAT THEY MEAN TO THE PEOPLES OF THE UNITED STATES INSULAR 
AREAS. THE COLD WAR IS OVER AND NO FURTHER NEED EXISTS FOR A 
SIEGE MENTALITY. 

OFTEN, IN THE PAST, INTERNATIONAL POLITICS CAUSED THE UNITED 
STATES TO DISTANCE ITSELF FROM THE U.N. DECOLONIZATION PROCESS. 
FOR EXAMPLE, IN 1992 THE UNITED STATES MADE A DECISION TO SUSPEND 
COOPERATION WITH THE U.N. SPECIAL COMMITTEE ON DECOLONIZATION 
BASED ON THE U.S. VIEW THAT THE SPECIAL COMMITTEE WAS NOT 
CONDUCTING ITS BUSINESS IN A RESPONSIBLE MANNER OR IN A MANNER 
FAITHFUL TO ITS MANDATE. 

THE WORLD IS NOW MOVING RAPIDLY TOWARD SELF-DETERMINATION 
AND DEMOCRACY FOR ALL PEOPLES, AND IT IS OUR HOPE THAT THE U.N. 
DECOLONIZATION PROCESS WILL BECOME LESS CONTROVERSIAL SO THAT THE 
OBJECTIVES OF THE CHARTER CAN BE REALIZED FOR GUAM AND ALL OTHER 
NON-SELF GOVERNING AREAS. THE PRINCIPLES RELATING TO SELF­
DETERMINATION ADOPTED BY THE UNITED NATIONS, WHICH ONCE WERE LED 
BY THE UNITED STATES, SERVE AS GUIDE-POSTS FOR THIS MOVEMENT. WE 
ARE NOW WORKING WITH THE STATE AND INTERIOR DEPARTMENTS TO FIND 
NEW AND POLITICALLY ACCEPTABLE WAYS FOR GUAM TO ENCOURAGE AND 
SUPPORT THE HISTORICAL U.S. COMMITMENT TO THE U.N. DECOLONIZATION 
PROCESS. 

IN GUAM, WE SEE NO REASON FOR TENSION BETWEEN THE 
INTERNATIONAL OBLIGATIONS OF THE UNITED STATES GOVERNMENT VIS-A­
VIS ITS POSSESSIONS AND THE CONSTITUTIONAL POWERS OF THE UNITED 
STATES GOVERNMENT OVER ITS "UNINCORPORATED TERRITORIES." OUR 
EXPERIENCE AS AN UNINCORPORATED TE~RITORY HAS TAUGHT US MANY 
LESSONS IN HOW FAR THE UNITED STATES GOVERNMENT CAN GO TO CREATE 
"UNIQUE" CONDITIONS IN GUAM; FROM THE ADOPTION OF THE ORGANIC ACT 
TO LIMITATIONS ON THE TRAVEL TO GUAM (WHICH EXISTED UP UNTIL 
1962), AS WELL AS THE EXEMPTIONS FROM VARIOUS FEDERAL LAWS AND 
REGULATIONS, WE HAVE SEEN THAT THE CONSTITUTION PERMITS CONGRESS 
GREAT FLEXIBILITY TO DETERMINE THE POLITICAL, ECONOMIC AND SOCIAL 
RIGHTS OF THE PEOPLE IN THE TERRITORIES. 

THE ROOTS FOR SELF-DETERMINATION IN GUAM, MR. CHAIRMAN AND 
MEMBERS, PREDATE THE UNITED STATES OBLIGATIONS UNDER THE CHARTER 
OF THE UNITED NATIONS. THE TREATY OF PEACE BETWEEN THE UNITED 
STATES GOVERNMENT AND THE EMPIRE OF SPAIN KNOWN AS THE TREATY OF 
PARIS, 1898, EXPRESSLY STATES THAT THE "CIVIL RIGHTS AND 
POLITICAL STATUS OF THE NATIVE INHABITANTS" OF GUAM ARE TO BE 
PROVIDED FOR AS DETERMINED BY THE CONGRESS. 

AT THE TIME THE TREATY OF PARIS WAS SIGNED THE PRIMARY FOCUS 
WAS ON THE LARGEST TERRITORY CEDED, THE PHILIPPINE ISLANDS. GUAM 
WAS RELATIVELY SMALL, BOTH IN AREA AND POPULATION. BECAUSE IT 
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WAS RECOGNIZED THAT DEALING WITH THE NATIVE PEOPLE REQUIRED MOR E 
THOUGHT THAN HAD HISTORICALLY BEEN GIVEN TO THE STATUS OF NATIVE 
POPULATIONS, THE UNITED STATES GOVERNMENT EXPLICITLY AGREED THAT 
THE CONGRESS WOULD DECIDE THE NATIVE PEOPLE'S FUTURE CIVIL AND 
POLITICAL RIGHTS. CERTAINLY, THIS HISTORY DEMONSTRATES THAT 
TODAY THE CONGRESS, ACTING PURSUk~T TO CURRENTLY APPLICABLE U.S. 
TREATY OBLIGATIONS AND IN ACCORDANCE WITH ITS PLENARY POWERS 
UNDER THE TERRITORIAL CLAUSE, HAS THE RESPONSIBILITY AND 
AUTHORITY TO PROVIDE FOR THE SELF-DETERMINATION RIGHTS OF THE 
NATIVE PEOPLE OF OUR ISLAND. 

THE U.N. CHARTER, WHICH REFERENCES THE RIGHTS OF THE 
"INHABITANTS" AND "PEOPLES" OF THE TERRITORIES, HAS CONSISTENTLY 
BEEN INTERPRETED AS REFERRING TO THE PEOPLES OCCUPYING AN AREA 
(1) AT THE TIME OF THE CHARTER'S IMPLEMENTATION, OR (2) IN THE 
ABSENCE OF COLONIAL ADMINISTRATION.l1 THUS, THE INSTRUMENT BY 
WHICH GUAM WAS CEDED TO THE UNITED STATES IN 1898 (THROUGH THE 
TREATY OF PARIS) AS A SPOIL OF WAR AND THE UNITED STATES 
OBLIGATION UNDER THE CHARTER OF THE UNITED NATIONS SUPPORT OUR 
DEMOCRATICALLY EXPRESSED VIEW THAT THE NATIVE PEOPLE OF GUAM 
SHOULD BE ENABLED BY THE CONGRESS TO EXERCISE THE RIGHT OF SELF­
DETERMINATION FOR THEIR HOMELAND.l1 THE PROCESS THROUGH WHICH 
THIS EXERCISE OF SELF-DETERMINATION BY GUAM'S NATIVE PEOPLE BEST 
CAN BE MANAGED -- CONSISTENT WITH THE UNITED STATES CONSTITUTION 
AND INTERNATIONAL PROCEDURE -- HAS BEEN CAREFULLY DEFINED BY THE 
GUAM COMMISSION ON SELF-DETERMINATION. 

IN THAT CONTEXT, MR. CHAIRMAN, IT IS IMPORTANT TO NOTE THAT 
THE GUAM COMMONWEALTH ACT NOW BEFORE THE CONGRESS (H.R. 1521) 
PROVIDES THE FRAMEWORK FOR THE SELF-DETERMINATION PROCESS, AND 
THAT PROCESS ALSO INVOLVES THE STEPS THROUGH WHICH GUAM WILL 
ACHIEVE SELF-GOVERNMENT BASED UPON MUTUAL CONSENT AS A PRECURSOR 
TO THE ACT OF SELF DETERMINATION. MY PURPOSE TODAY IS NOT TO 
DISCUSS THE SELF-GOVERNMENT ASPECTS OF THE COMMONWEALTH PROPOSAL, 
BUT THE MUTUAL CONSENT ELEMENT OF IT DOES RELATE TO WHY SELF­
DETERMINATION IS SO IMPORTANT TO US. WITH YOUR PERMISSION, MR. 
CHAIRMAN, I WOULD LIKE TO INTRODUCE FOR THE RECORD AN ANALYSIS 
PREPARED BY THE COMMISSION ON SELF-DETERMINATION WHICH MAKES 
CLEAR WHY MUTUAL CONSENT IS IMPORTANT TO THE PROCESS THROUGH 
WHICH PROCEDURES WILL BE ESTABLISHED FOR OUR NATIVE PEOPLE 
FINALLY TO HAVE THE OPPORTUNITY TO EXERCISE THEIR RIGHT OF SELF­
DETERMINATION. 

Y SEE NATHENIAL BERMAN, SOVEREIGNlY IN ABEYANCE: SELF· 
DETERMINATION AND INTERNATIONAL LAW, 7 WISCONSIN INTERNATIONAL LAW 
JOURNAL 51 (1988). 

'11 SECTION 102(A) OF THE GUAM COMMONWEALTH ACT PROVIDES: "THE 
CONGRESS OF THE UNITED STATES RECOGNIZES THE INALIENABLE RIGHT OF 
THE SELF·DETERMINATION OF THE INDIGENOUS CHAMORRO PEOPLE OF GUAM ... " 
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I RAISE THIS POINT, MR . CHAI~~, IN RESPONSE TO YOUR AS TUTE 
COMMENTS AT THE JULY 13TH HEARING ON THIS MEASURE, IN WH I CH YOU 
RECOGNIZED THAT ANY PROCESS WHICH INCLUDES AN ACT OF SELF­
DETERMINATION ON THE PART OF THE INSULAR AREAS AND WHICH CALLS 
FOR A POLITICAL RELATIONSHIP WITH THE U.S. ALSO REQUIRES AN ACT 
OF SELF-DETERMINATION ON THE PART OF THE UNITED STATES. BY THIS, 
MR. CHAIRMAN, WE UNDERSTAND YOU TO MEAN THAT THE U. S . ALSO HAS 
INTERESTS WHICH MUST BE TAKEN INTO ACCOUNT WHEN THE PEOPLE OF 
GUAM OR ANY OTHER TERRITORY EXERCISE THEIR I NHERENT SELF­
DETERMINATION RIGHTS. 

EVERYONE IN GUAM UNDERSTANDS THAT THE U.S . HAS CRITICAL 
INTERESTS IN GUAM ARISING OUT OF IMPORTANT NATIONAL SECURITY 
REQUIREMENTS. THESE ARE NOT THREATENED BY SELF-DETERMINATION 
FOR OUR PEOPLE. WHAT WE ASK IS THAT THE UNITED STATES DEFINE 
ITS LEGITIMATE INTERESTS SO THAT WE CAN TOGETHER SEEK TO 
RECONCILE THEM WITH THE SELF-DETERMINATION PROCESS . 

THIS IS THE NECESSARY APPROACH BECAUSE, MR . CHAIRMAN AND 
MEMBERS, BEFORE THE SELF-DETERMINATION CHOICE BY THE PEOPLES OF 
THE INSULAR AREAS CAN BE RECONCILED WITH SELF-DETERMINATION BY 
THE UNITED STATES THE PEOPLE OF THE INSULAR AREA MUST BE ALLOWED 
TO ESTABLISH THEIR RIGHT OF SELF-DETERMINATION AND TO DEFINE HOW 
IT WILL BE EXERCISED. 

IN OTHER WORDS, IN ORDER FOR THE U.S . TO EXERCISE ITS SELF­
DETERMINATION RIGHTS IT MUST DEFINE ITS INTERESTS AND SEEK TO 
ENSURE THAT THESE INTERESTS CAN BE PROTECTED . THE SAME IS TRUE 
FOR GUAM, BUT GUAM IS NOT YET ABLE TO DEFINE AND SEEK TO PROTECT 
ITS INTERESTS BECAUSE THE U.S. HAS NOT YET MET ITS OBLIGATION TO 
ENABLE GUAM TO EXERCISE SELF-DETERMINATION. THE PROCESS WHICH 
WOULD BE CREATED BY H.R. 1521 IS THE MOST COHERENT AND COMPLETE 
ONE FOR MEETING THESE REQUIREMENTS. 

THE ISSUE OF SELF-DETERMINATION IN THE PROCESS OF 
DECOLONIZATION IS NOT AN ACADEMIC EXERCISE THAT IS DEPENDENT UPON 
EITHER AN INTERNATIONAL OR UNITED STATES LEGAL FRAMEWORK. FOR 
THE CHAMORRO PEOPLE OF GUAM, SELF-DETERMINATION MEANS A 
RECOGNITION OF OUR INHERENT RIGHT TO MAKE THE DECISION ABOUT THE 
POLITICAL STATUS OF OUR HOMELAND. GIVEN UNITED STATES OBLIGATIONS 
TO THE NATIVE PEOPLE OF GUAM UNDER BOTH THE TREATY OF PARIS AND 
THE U.N. CHARTER, THE DAY HAS COME FOR THE UNITED STATES 
GOVERNMENT TO COMMIT ITSELF TO A SELF-DETERMINATION PROCESS FOR 
GUAM. 

IN CLOSING, MR. CHAIRMAN AND MEMBERS, I WOULD LIKE TO NOTE 
THAT THE RESOLUTION, AS DRAFTED, ADDRESSES GENERALLY THE SELF­
DETERMINATION QUESTION IN CONNECTION WITH ALL OF THE PEOPLES OF 
THE INSULAR AREAS, BUT PUERTO RICO IS THE ONLY ENTITY 
SPECIFICALLY REFERENCED. FOR PURPOSES OF CLARITY, I REQUEST THAT 
GUAM AND OTHER NON-SELF-GOVERNING TERRITORIES ADMINISTERED BY THE 
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UNITED STATES BE ADDED BY NAME TO THE RESOL UTION WHEN IT IS 
MARKED-UP TO BE REPORTED TO THE FULL COMMITTEE. 

THANK YOU MR. CHAIRMAN AND MEMBERS FOR EXTENDING TO ME AN 
OPPORTUNITY TO PRESENT THIS STATEMENT ON H.R. 94. 
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L INTRODUCTION TO MUTUAL CONSENT 

The citizens of Guam and the other tmirories are unable to panicipate rn the 
national government -- not through votmg representation in Congress, nor in 
presidential elections, nor in Constitutional Conventions. The L:.S. citizens of the 
territories and Commonwealths are, therefore, 'American citizen-subiects,' iust as the 
British coloruals were "subjects'' of the Crown in 1775. . · 

A. A GOVERNMENT ACTI:"JG WITHOUT THE CONSENT OF THE 
GOVERNED IS INCONSISTE:"-JT WITH AMERlCA'S FOUNDING 
PRlNCIPLES 

A founding principle of this country was the rejection of government acting 
without the consent of the governed. The United States carne into existence because 
our Founding Fathers rose up against colonial rulers who, while exercising control from 
a distant land, refused the people in the colonies the role in the governance process that 
they demanded. The failure to provide for meaningful panicipation in the process of 
government ultimately weighed so heavily on the people of the colonies that they were 
forced to cast it off through armed rebellion. As Thomas Jefferson wrote in the 
Declaration of Independence: 

Governments are instituted among Men, deriving their just 
Powers from the Consent of the Governed, that whenever 
any Form of Government becomes destructive of these Ends, 
it is the Right of the People to alter or to abolish it, and to 
institute new Government, laying its Foundation on such 
Principles. 

Neve!1heless, the early American democracy was an imperfect model, with much 
of the population excluded from the democratic process. Americans with vision and a 
commitment to democratic principles have struggled for the last rwo hundred years 
toward involving more American citizens in the political process. The Constitution, for 
instance, has been amended three times to ensure that more of our citizens could 
vote.ll Even these Amendments were not enough. Congress has found it necessary ro 
adopt innumerable pieces of legislation to promote and protect the civil rights of those 
against whom discrimination has been practiced, all with the overriding goal of 
enabling all the people to participate in the democratic process. While for many 
progress has been painfully slow, neve!1heless we have moved inexorably toward the 
Founding Fathers' original goal of establishing a truly representative government which 
exists with the consent of those it governs. 

11 The Fifteenth Amendment eliminated voting restncnons based on race; the 
Nineteenth Amendment eliminated restrictions based on sex; and the Twenry-Third 
Amendment gave the people of the District of Columbia a presidential vote. 
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B. VOTING t'OR MEMBERS OF THE HOUSE :\.'iD SE:--i:\TE :\.'W FOR T~E: 
PRESIDENT PROVIDES THE PEOPLE OF THE STATES WITH Fl:LL 
PARTICIPATION IN THE DEMOCRATIC PROCESS 

Having the consent of the people, of course, does not mean that all of the people 
must agree with each action of government. Rather, ours is a republican form of 
government in which the people elect their representatives who sit in the House of 
Representanves, the Senate, and the White House and act on their behalf. The 
American people participate in democracy through these representatives who are 
directly answerable to them in regular elections. As last November's elections 
demonstrated so clearly, when our representatives become too distant from the interests 
of the people whom they represent, they are replaced. In the American system, 
therefore, truly meaningful parti,ipation in the democratic process means that we are 
able to vote for these representatives who adopt legislation and oversee its 
implementation on our behalf. 

If this fundamental right to elect representatives did not exist, we would be 
forced to rely upon the largess of leaders who others select on our behalf, or who select 
themselves (as in a dictatorship), and over whom we have no control. Such a system, 
however, would be anathema to us. It directly contradicts the intentions of our 
Founding Fathers and is utterly inconsistent with the principles of democracy. In fact, 
the United States has throughout its history lead the fight against just this sort of 
ryranny, most recently in the Soviet Union and Eastern Europe, and, as a result, we 
have all witnessed in awe the destruction of the Soviet dictatorship. 

C. TODAY THE UNITED STATES ACf!VELY SUPPORTS THESE 
DEMOCRATIC PRINCIPLES THROUGHOUT THE WORLD ·· BUT 
INCONSISTENTLY IN THE TERRITORIES 

During the 1980s, promotion of democratic principles increasingly became a 
theme of U.S. foreign policy. Ultimately, it became a campaign issue. During his 
campaign, President Clinton focused on it as a fundamental tenet of his foreign policy. 
At the same time, he committed himself to self.government for the people of Guam.Y 

Y l.n a letter addressed to the Guam delegation to the Democratic National 
Convention in New York, then·candidate Clinton wrote: 

As President, I will fulfill the commitment contained in our 
pany's platform to support the territory's right to decide its 
future status by working with Guam's leaders and the U.S. 
Congress to enact murually.acceptable commonwealth 
legislation. 

. 2. 
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Nevertheless, America today 'emains a colorJal power '-\1th disrar.t ;:cssess;cc,s 
Inhabitants of these possessions, many of whom are citizens of the United States. do 
nor have the same rights to participate in the representatlve democracy enjoyed bv :!':e 
citizens of the several StatesY If the citizens of the rerritones mamtain their 
residence in the territories, they elect voting members of nelther the House nor the 
Senate, nor can they vote in presidential elections. They are effectively excluded from 
the most fundamental aspect of our democratic system. As a result, laws are adopted 
and implemented for them by persons appointed and consented to by a President and 
Congress to whom they did not consent. 

The circumstances of the people of Guam today are the direct consequence of 
almost 100 years of colonialism, supported by court precedent which holds that Guam 
is subject to the unfettered will of a government in which it does not participate. The 
fundamental question which the people of Guam and, indeed, all territories must ask 
today is similar to that question asked by the leaders of the Civil Rights movement in 
the 1960s -- can a nation, founded on the principle that all its people are created equal, 
continue to deny basic human rights to some of its citizens solely because they live in 
the territories? 

II. THE PEOPLE OF THE TERRITORIES ARE EXCLUDED F'ROM THE DEMOCRATIC 
PROCESS AT THE NATIONAL LEVEL BY THE CONSTITUTION 

A. THE BEGINNING OF GUAM'S QUEST F'OR SELF-DETERMINATION 

Set against this background of exclusion from, rather than inclusion in, the 
democratic process, the people of Guam now seek to restructure their relationship with 
the United States. In 1987, the people of Guam, in two plebiscites, approved a draft 
Commonwealth Act designed to begin the self-determination process. A fundamental 
objective of the quest for Commonwealth is and has been to extricate Guam from a 
system under which those whom the people of Guam do not elect act on their behalf. 

Y (. .. continued) 

Together, we can finally improve the territory's status by 
establishing the Commonwealth of Guam! 

Clinton letter dated July 15, 1992 . 

.ll The principal territories of the United States include American Samoa, Guam, the 
Northern Mariana Islands, Puerto Rico, and the Virgin Islands. Qualifying residents of 
each of these territories (with the exception of American Samoa) hold U.S. citizenship 
American Samoans are nationals of the United States. 

- 3-
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Ironically, it is the United States Constitunor. itself wrjci-1 has been used :o oar 
the people of Guam and of all the territones from full partrcipanon m the democratic 
process, and has been used to lock them in a dependencv on :hose :hey do nor elecr. :n 
fact, absent the agreement of Congress, the people of the rem tones have no nght to 
pan:icipate in the political process at all. The source of the dt!emma is Congress· power 
under An:icle rv, Section 3, Clause 2 of the Constitution, the Territorial Cause, which 
states that · [t] he Congress shall have Power to dispose of and make ail needful Rules 
and Regulations respecting the Territory or other Properry belonging ro the L:nired 
States." 

B. THE SUPREME COURT HAS BROADLY !NTERPRETED THE 
CONSTITUTION AS GMNG THE CONGRESS PLENARY CONTROL OVER 
THE TERRITORIES 

The Supreme Coun: has consistently interpreted Congress' power under the 
Territorial Clause broadly and long ago concluded that "Congress, in the government of 
the Territories , .. has plenary power, save as controlled by the provisions of the 
Constitution." Binns v. United States, 194 U.S. 486, 491 (1904). Justice White in his 
opinion in Downes v. Bidwell, 182 U.S. 244 (1901) (generally viewed as the seminal 
opinion on the status of territories), described the breadth of Congress' power over the 
territories under the Territorial Clause: 

The Constitution has undoubtedly conferred on Congress the 
right to create such municipal organizations as it may deem 
best for all the territories of the United States ... to give to 
the inhabitants as respects the local governments such 
degree of representation as may be conducive to the public 
well-being, to deprive such territory of representative 
government if it is considered just to do so and to change 
such local governments at its discretion. 

Downes. 182 U.S. at 289-290. 

The Supreme Court explained further its view that Congress has the broadest 
possible authority over the territories in Dorr v. United States. 195 U.S. 138 (1904): 

Congress has unquestionably full power to govern [the 
territories], and the people, except as Congress shall provide 
for, are not of right entitled to participate in political 
authority, until the Territory becomes a State. Meantime 
they are in a condition of temporary pupilage and 
dependence; and while Congress will be expected to 
recognize the principle of self-government to such extent as 
may seem wise, its discretion alone can constitute the 
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measure by which the participation of the people can be 
determined. 

Dorr. 195 U.S. at 148. 

C. "GUAM MARCHES SQUARELY TO THE BEAT OF THE FEDERAL 
DRUMMER" 

Perhaps no expression describes more starkly the plight of the American 
territories than that given by the United States Court of Appeals fo r the Ninth Circuit in 
three separate rulings dealing with the political status of Guam. Beginning in 1982, the 
Ninth Circuit stated in People v. Okada, 694 F.2d 565 (9th Cir. 1982), that 

Congress has the power to legislate directly for Guam, or to 
establish a government for Guam subject to congressional 
control. Except as Congress may determine Guam has no 
inherent right to govern itself. 

Okada, 694 F.2d at 568 (emphasis added.) 

Three years later, the Ninth Circuit expanded on this theme in Sakamoto v. Duty 
Free Shoppers. Ltd .. 764 F.2d 1285, 1286 (9th Cir. 1985), holding that Guam "enjoy[s] 
only such powers as may be delegated to it by Congress." As such, "the government of 
Guam is an instrumentality of the federal government over which the federal 
government exercises plenary control." Sakamoto. 764 F.2d at 1289. 

The Ninth Circuit's most recent declaration on this theme came in N&iraingas v. 
Sanchez. 858 F.2d 1368, 1370-71 (9th Cir. 1988), when Guam was analogized to a 
Fede.ra! agency: 

Admittedly the analogy between Guam and an administrative 
agency such as the Federal Trade Commission is 
counterintuitive. Guam seems more like a state or 
municipality than a run-of-the-mill federal agency. After all, 
Guam elects government officials, its citizens participate 
politically. . . . But there are also very significant 
differences, differences we deem conclusive. . . . ~ 
marches squarely to the beat of the federal drummer the 
federal government bestows on Guam irs powers and unlike 
tbe states. whicb retain tbeir sovereignty by virtue of tbe 
Constitution. Guam's sovereignty is entirely a creation of 
federal statute. 

Ngiraingas, 858 F.2d at 1370·71 (emphasis added) . 

. 5 . 
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D. THE PEOPLE OF GUAM DO NOT PARTrC!PATE EQUALLY W[TH ;w:: 
PEOPLE OF THE STATES IN CONGRESSIONAL DEC!SION-MAKING 

The impediment to self-government, of course, is rhar rhe people of the 
territories do not participate as equal players in the Congress which has this plenary 
power. While several of the territories have representation in rhe House of 
Representa tives -- Puerto Rico through irs locally elected Res ident Commissioner and 
Guam, American Samoa and the Virgin Islands through their delegates -- they are 
barred from full voting participation in Congress. As a result, the ci tizens of rhe 
territories, unlike all others in the States, do nor participate in rhe democra tic process in 
the way that our system has determined most meaningful .. by electing their own 
voting representatives to the House and Senate and voting fo r the President. 

Through rhe draft Act, the people of Guam seek for rhe first time to overcome 
their constitutional disability which bars direct participation in the democra tic process. 
The people of Guam wish to take control of their own affairs through a partnership 
with the United States which recognizes a local government established pursuant to a 
local constitution. Within a Commonwealth relationship, Guam seeks to move forward 
under a government which rules with the consent of the governed, rather than at the 
will of those whom the people of Guam did not elect, who govern from a distance and 
who are not accountable to them. 

E. THE TERRITORIES' LIMITED ROLE IN THE HOUSE OF 
REPRESENT A T!VES 

ln early January, the importance of a vote in Congress was brought home all too 
clearly when we wimessed an epic confrontation in the House of Representatives over 
the role of the territorial delegates. This debate highlighted the extent to which the 
people of the territories are excluded from effective participation in the decision-making 
process. ln December of 1992, the House Democratic Caucus proposed to amend Rule 
XII of the House to permit the Resident Commissioner of Puerto Rico and the Delegates 
from Guam, the Virgin Islands and American Samoa to vote in the Committee of the 
Whole. The idea was to bring the territories a small step closer to actual participation 
in the legislative process. 

F. THE HOUSE TAKES A STEP FORWARD 

On January 5, 1993, the House of Representatives attempted to take this srep 
toward bringing the territories closer to the democratic process when it adopted a rule 
change giving the Resident Commissioner and Delegates a vote in the Committee of the 
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WholeY The resolution, however, had one significant difference from ~he prcpcsai 
originally recommended by the Democratic Caucus. While the Resident Commissioner 
and Delegates could vote in the Committee of the Whole, if theirs were the deciding 
votes, the entire House would vote again ·· this time without the delegates ' vo te . 

Practically, this vote moves the people of the territories only inches closer to full 
participation in the system. Symbolically, however, the territories moved miles. While 
effectively rhey remain without the same fundamental powers available ro those in the 
Srates, the fact that large numbers of American citizens have no meaningful 
participation in rhe democraric process was broughr squarely befo re the Congress and 
the American people, and it must now be addressed.~ 

G. THE TERR.ITORIES ARE EXCLUDED FROM THE SENATE ENTIRELY 

The territories have no role whatsoever in the Senate. It is in the Senate where 
the small States were given their ultimate protection against the will of the majority. 
Two Senators from each State provide the small States with an enormous equalizer and 
bring the people of these States directly into the political process. With a majority of 
only 51, the importance of having two Senators is obvious. For instance, the Senate 
recognizes a Senator's privilege to delay or block consideration of Legislation or 
nominations by placing a "hold" on the matter.21 

The privilege to place a hold on a bill is nor provided for in the Senate's rules 
bur is an informal product of custom and courtesy. Essentially, a senator "asks'' the 
leadership of his party to put a hold on a bill, in other words, to object to consideratior: 
of it until the Senator's concerns are addressed. See Bach, supra at 6, n.8. In practice 
Senators often place holds on bills for reasons that have nothing to do with rhe bills 
themselves. Senators may be seeking concessions on other bills or they may objecr to a 
particular appoinonenr. 

Y D.C. Delegate Eleanor Holmes Norton, anoc1pating the challenge to the vo re. 
wrote in defense that "[t]he Republican leadership and some Democrats who resolutely 
insist on democracy abroad are a lor more resistant to small doses of it here at home. · 
See E. Narron, Law. Politics. and Voting By Delegates. Legal Times, January 4 , 1993, at 
22. 

21 When he introduced his proposed Insular Areas Policy Act, H.R. 611 7, Delegate 
DeLuge's accompanying Statement of October 4, 1992, justified the proposed 
reorganization in part on the grounds that while the territories must relate to the 
Federal government as do the States, they "lack the States' power in Federal decision­
making processes." 

21 ~ Stanley Back, Congressional Research Serv., The Legislative Process on the 
Senate Floor: An Inqoduction. at 6 (Mar. 31, 1986, revised July 1, 1991) . 
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This privilege is recognized because, under Senate "-lies, any Senawr mav obiecr 
on the floor to consideration of a bill or nomination, thereby requinng a vote of rh~ r-.r;I 
Senate w bring the bill up for consideration . lfL To avoid the necessirv of a vote, rhe 
:vtajoriry Leader customarily asks for unanimous consem z; [f the re is e~en one 
objection the bill may nor be considered under this procedure. If rhe Majority Leader 
cannot secure unanimous consent, he must call fo r a vote on rhe motion ro proceed ro 
consider rhe btl!. A simple majori ry may approve the motion, bur debate on rhe marion 
is unlimited. This is the poim at which a fi libuster is poss ible. !d. Because Senate 
rules pennit senatorS ro re tain the floo r for as long as they have--;;-n ything to say and 
are present to say it, Senators may engage in an endless filibuster to prevem a vo te on 
the motion to proceed. The Senate may only close deba te (ciorure) with rhe support ~ f 
three-fifths of the Senators, or 60 votes. 

The hold serves as a behind-the-scenes mechanism fo r working our objections 
before a bill ' comes to the floor. lfL The holding privilege does nor mean every Senator 
has an absolute veto over all legislation or nominations, bur ir does mean each Senator 
has some bargaining leverage before the legislation or nomination is brought ro rhe 
floor. See Tiefer, supra note 9, at 563.~ 

III. THE POLITICAL D!LEMMA FACING THE TERRITORIES 

Clearly, the people of the territories are substantially disadvantaged by their 
exclusion from the political system. Without effective participation in the political 
process, can the people of Guam, or any other territory seeking a change in political 
status (short of Statehood or independence), ensure that the relationship they 
ultimately agree to will be honored by the United States? The Commonwealth of the 
Northern Mariana Islands (CNM!) and the United States have been locked in battle fo r 
several years now over exactly this issue. The CNM! believes it established certain 

ll According to a Congressional Research Service study, 98% of the marrers laid 
before the Senate proceed for consideration by unanimous consent. This fact suggests 
that the Majority Leader probably honors almost all holds. ~ Charles Tiefer, 
tongressional Practice and Procedure: A Reference. Research and Legislative Guide, ar 
562-63 (1989). 

!Y Another opportUnity for delay is the "layover rule." Tiefer, .ll!m, at 566. When 
a Committee approves legislation or a nomination for floor consideration, the bill is 
accompanied by a Committee Report. !d. at 550. Under Senate rules, all reports "shall 
lie over one day for consideration," unless the Senate waives the requirement by mutual 
consent. In addition, there is a layover requirement of three calendar days to give 
Senators time to review reports . !!;l at 566. Both layover rules can only be waived with 
unanimous consent and offer a Senator another procedural opportunity to arrack 
legislation. 
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principles of self-government which were unalterable. The United States disagrees anc 
cites to the plenary power of the Territorial Clause and 90 years of court precedent 
holding that there are few inhibitions on Congress' discretion toward the temtories. 

The dilemma facing Guam and the other territories seeking political status changes 
short of Statehood or independence is how to prevent the legislation which authorizes 
the status change from being treated as simply another Organic Act, subject to the 
unfettered discretion of a Congress in which they do not vote or to unintended 
interpretation by an Executive Branch over which they have no real political int1uence. 
In Guam's case, its transition to Commonwealth will result from legislation adopted bv 
Congress and approved by the people of Guam. The problem, of course, is that, under 
generally accepted legislative and legal principles, legislation is binding only on the 
Congress which adopts it. If, then, the people of Guam agree to a Commonwealth 
relationship based on an Act of Congress, can they be sure that a future Congress, 
reacting perhaps to the politics of the moment or new domestic or international political 
pressures, would not reach into the legislation and alter it unilaterally? 

Over the last two and a half years, Guam's Commission on Self-Determination, at 
the request of Congress, engaged in negotiations with the Bush Administration on the 
terms of the draft Commonwealth Act. During these negotiations, the Commission's 
Chairman, Governor Joseph Ada, repeatedly raised his concern that the rules frequently 
seem to change toward Guam and that Guam had little leverage to stop a change once 
proposed. He explained how Guam, in the past, has had the rules applicable to it 
unilaterally altered to suit the political and economic interests of others with greater 
influence in the Congress or the Executive Branch. He argued, therefore, for a form of 
guarantee which would protect whatever agreement is ultimately reached. To this end, 
he asked that there be no changes in the partnership without the mutual consent of the 
people of Guam. He explained that this was the only workable option for a people who 
had heretofore been denied full political participation. 

The Bush Administration resisted this proposal. The Governor was told to trust 
and have faith in the Govenunent, and that once agreements were reached significant 
changes would be difficult to get through the political process. In essence the Bush 
Administration was reassuring the Commission that Guam would not again be subject 
to the politics of the moment. 

-9. 



73 

rv. MUTUAL CONSENT !S THE ONLY REASONABLE ALTER..'.JATM FOR THE 
PEOPLE OF GUAM WHO ARE BARRED FROM THE DEGS!ON-MAKlNG PROCESS 

A. CHANGES TO THE TER1v1S OF COMMONWEALTH REQU!R£ !\1UTUAL 
CONSENT 

Borrowing from precedent established in the OJM['s Covenant,2' the draft Guam 
Commonwealth Act seeks agreement from the United Stares Congress rhar the terms or 
the Act will nor be altered without rhe mutual consent of Guam. Section 103 of rhe .\cr 
reads as follows: 

rn order to respect the self-government granted to the Commonwealth 
of Guam under this Act, rhe United States agrees to limit the exercise 
of its aurhoriry so that the provisions of this Act may be modified only 
with rhe mutual consent of the government of the United States and 
the government of the Commonwealth of Guam. 

The Mutual Consent provision of the draft Commonwealth Act is essential to 
Guam's self-government goals, and without it, the draft Act would be little more than 
another Organic Act. The draft Act is intended to redefine completely the political 
relationship berween Guam and the United Stares. [t is nor an extension or 
continuation of the past Federal/territorial relationship. [n order to redefine the 
relationship and meet the self-government objective, the fundamental legal and political 
framework must also be completely redefined. 

B. THE BUSH ADMINISTRATION OFFERED LIMITED MUTUAL CONSENT 
AND THEN SNATCHED !T AWAY 

[n response to Guam's proposal, the Bush Administration's Task Force organized to 
work with the Commission on Self-Determination initially argued that "the mutual 
consent provision ... should, however, be confined to its [the draft Act's] 'fundamental 

'11 Section 105 of the Covenant to Establish Commonwealth of the Northern Mariana 
lslands in Political Union with the United States of America, Pub. L. 94-241, Mar. 24, 
1976, provides only for a limited application of mutual consent. lt states, "[i]n order to 

respect the right of self-government guaranteed by this Covenant the United Stares 
agrees to limit the exercise of that authoriry so that the fundamental provisions of this 
Covenant, namely Articles l, ll and Ill and Sections 501 and 805, may be modified onlv 
with the consent of the Government of the United States and the Government of the 
Northern Mariana Islands." 

- 10-
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provisions .'".l.Q! The only provisions which :he ! as k f' CJrce beiieved should De c::; •: ere·.:i 
by mutual consent were Section 10 1 (the creation ct rhe Co mmonwealth :tseif and 
establishment of the supremacy of the C. S. Constitu uon l . Secc:on l03 (the \!u: :.J al 
Consent provision itself) , section 20 1 (applicability of :he C.S. Const: tution), and 
section 301 (U. S. autho rity over defense and foreign affairs). Not surprisingly. each 
was a provision which ensured continuation of the L:nited Sta tes · unilateral control ove r 
Guam. 

Guam, however, seeks cerrainry of treatmem in all fu ndamental provisions of the 
relationship . The draft Act conrains 12 Titles , each of which deals with a fundame ntal 
element of the past, present and future relationship with the United States. Each of 
these Titles is interrelated and each is equally critical to the Commonweal th 
relationship. Each is designed to give the same measure of cerrainry to Guam tha t the 
Task Force initially sought for the United States when it proposed that only a fe w 
sections be subject to mutual consent. Cerrainty on immigration, trade , taxation, land 
and natural resources, Chamorro rights and the scope of self-government are as critica l 
to Guam as the applicability of the Constitution and continued authority over defense 
and foreign affairs are to the United States. 

The Mutual Consent provision seeks Congress' agreement that the relationship 
established through this Act can be altered only with the mutual consent of the people 
of Guam. While the principle is a simple one, it is a cornerstone of Commonwealth. [t 
is the only "equalizer," and the only aspect of the draft Act which ensures a true 
partnership. Because the people of Guam cannot participate in the poli tical process in 
the same way available to others, to deny mutual consent is to deny self-government :o 
the people of Guam and subjects them for the future to potentially arbitrary decisions 
made by those over whom Guam has no contro!..l.l! 

.!Jll The Task Force rt!leased its first report on the Commonwealth proposal to 

Congress on August 1, 1989. It recommended consent essentially on the same 
provisions the United States had accepted in the Mariana's Covenant. 

111 Guam's concerns were not speculative or fantasy. During its discussions with the 
Task Force on the trade relationship between Guam and the United States, the 
Commission on Self-Determination argued for a new approach to the traditional trading 
relationship the United States has maintained with its territories. The essence of the 
proposal was to achieve a level of certainty for Guam·based manufacturers within a 
framework of free trade by locking in rules of origin which would not be subject to 

change after a manufacturer began to operate on Guam. Under § 603(c) of the 
Northern Mariana Islands' Covenant with the United States, any rules applied by rhe 
United States to Guam would also apply to the CNM!. The Task Force apparently did 
nor believe it was bound by § 603(c) and insisted upon adding a provision to the draft 

(continued ... ) 
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As long as Guam remains subject to the discretion of a Congress in which i r does 
nor have full vo ting representation in both the House and Senate, it has no meaningful 
political power to protect itself against detrimental changes in the relationship. Withour 
equal rights in the political process, Guam's only protection is a ·comract, " rhe ter.ns or" 
which are protected, like all comracts, by mutual consenr. The rwelve Titles of rhe 
draft Commonwealth Act constitute this contracr. 

C. THE TASK FORCE MAKES THE CASE cOR MCTt..:AL CONSE:--<T 

After the Task Force released irs initial report on the draft Act in 1988, Guam's 
Commission on Self-Determination commenced negotiations with the Task Force on the 
draft Act's terms. These negotiations lead to the Chairperson of the Task Force, 
Assistant Secretary Stella Guerre,ra and the Chairman of the Commission, Governor 
Joseph Ada, signing a series of qualified agreements on language which each found 
acceptable: These negotiations concluded on August 13, 1992, with the signing of a 
document listing those provisions of the draft Act on which the Task Force and 
Commission on Self-Determination were unable to agree. After that date there were no 
further meetings between the Task Force and Commission concerning the provisions of 
the draft Act. Rather, the Task Force undertook to draft its report on the negotiations 
for submission to Congress. As the Guam Commission understood it, this report set 
forth the areas of agreement, and explained the disagreements. 

The Task Force apparently saw it differently and forgot its admonition to the 
Commission to "trust" it. On January 19, 1993, just hours before departing 
Washington, the Bush Administration released a report which unilaterally altered its 
prior agreement to many critical provisions of the draft Acr. Without consulting with 
Guam or giving any warning whatsoever, the Bush Administration reneged on many of 
its commitments or recommended to Congress alterations to agreed language . These 
included the following agreements : 

1. Section 102(f), signed December 12, 1991 as§ 1002 (Chamorro Land Trust). 

2. Section l02(g), signed October 2, 1991 (altering language relating to residency 
requirements). 

3. Section 202-A, signed December 12, 1991 (establishing a fast track legislative 
review process for legislation that Guam determines is being inappropriately 
applied to it). 

!ll (. .. continued) 
Commonwealth Act which would result in the new Guam rules nor applying ro the 
CNMI. 

. 12 . 
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4. Section 202-B, signed December 12. i991 (agreement to disagree on proposal ro 
deal with applicability of rules and regulations ro Guam). 

5. Section 203, signed December 12, 1991 (establishing a Joint Consulta tive Group 
to work on problems in the relationship). 

6. Section 701, signed March 25 , 1992 (establishing a restri.c:ive immigration sys:em 
fo r Guam ). 

Furthermore , the Task Force backed away from its 1989 offer in the initial report 
to apply mutual consent at least to those provisions of the draft Act which it considerec 
essential. According to the January 19th report, "the Task Force cannot agree to a 
proposal that the modification of every pan of the Commonwealth Act would require 
the consent of the people of Guam." January 19, 1993, Second Federal [mer-Agency 
Task Force Report on H.R. 98, the Guam Commonwealth Bill, at 97. '11te Task Force, 
therefore, objects to Section 103 and any other type of murual consent provision." hL_ at 
24. 

These statements are remarkably revealing. The Task Force concluded rhat the 
people of Guam ultimately are to have no voice in their political future. Their consent 
is not required. The United States will make the decisions unilaterally. This is not 
government with the consent of the governed and is impossible to reconcile with the 
world-wide self-detertnination movement. 

This change in the Task Force's mutual consent position is not surprising. While 
the Task Force Report attempts to lay blame for its changed position at Guam's 
doorstep because of a Commission proposal to guarantee the viability of its mutual 
consent proposal, the Task Force obviously abandoned mutual consent because it 
wanted to maintain the flexibility to do what it did after the completion of negotiations 
with Guam -- change positions unilaterally. As Governor Ada concluded after the 
report's release, clearly, a mutual consent provision is Guam's only alternative, if 
Commonwealth is to have any meaning. 

D. CONGRESS CAN B[ND FUTURE CONGRESSES THROUGH MUTUAL 
CONSENT 

The concept of a binding agreement which establishes the boundaries of the 
relationship between the Congress and Guam fits well within the United States' legal 
and political system. Although the Mutual Consent provision is designed to 
accommodate Guam's desire for self-government, it also recognizes and accepts 
Congress' continuing and unique powers under the Territorial Clause and applies these 
powers to establish the murual consent obligation. To reconcile murual consent with 
Congress' broad powers under the Territories Clause, the Commission on Self­
Determination has proposed that a new provision be added to the draft Act setting forth 

. 13 . 
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explicitly the Congress' obligations under the :'v1u tual Consent provision. The ;:Jroposed 
provision which would be added to Title Twelve reads as follows: 

Section 1202. Establishment of Covenant and Granting of Fifth 
Amendment Property Rights 

The Congress, acting pursuant to its powers under Article rv, 
Section 3, Clause 2, by adopting this Act establishes a covenant 
between the people of Guam and the United States Congress for 
internal self-government by the people of Guam, the terms of 
which shall not be altered without the mutual consent of the 
people of Guam. To give effect to this covenant, the Congress of 
the United States hereby agrees that none of the terms of this Act 
shall be altered by this · or any futu re Congress without the 
agreement of the people of Guam and that this right to mutual 
consent shall be deemed as giving the people of Guam and the 
Government of the Commonwealth of Guam a constitutionally 
protected property right in self-government under the Fifth 
Amendment of the Constitution of the United States which is 
enforceable in the courts of the United States. 

The essence of the proposal is that the people of Guam and the Congress are 
agreeing to enter into a binding contract, a covenant, with the Congress explicitly 
agreeing chat the rights being afforded to the people of Guam are in the nature of 
property rights protected by the Due Process Clause of the Constitution. 

This proposal was so threatening to the Task Force that, in an extraordinary 
departure from the procedure which had been agreed to for the negotiations on 
virtually every other proposal, its members were directed not even to discuss it. 
Although there were no discussions, the Task Force did comment on the proposal in the 
January 19th Report. According to the Task Force, only contract rights or property 
rights give rise to Fifth Amendment protections, not regulatory programs, "or as in 
Guam's proposal, essentially political rights that cannot be reduced to money 
judgments." Second Task Force Report at 97. The Report relies on Bowen v. Agencies 
Opposed to Social Securirv Entrapment, 477 U.S. 40 (1986) . 

The Task Force apparently viewed the proposal as a threat to the United States' 
sovereignty in Guam. [n fact, the government's entering into a binding agreement has 
nothing whatsoever to do with sovereignty. If sovereignty were construed to mean that 
the Federal Government could never enter into any kind of binding agreement, then no 
treaty could be valid, no government bond could be redeemed and no contract enforced. 
Similarly, the Federal Government's sovereignty over the Stares is limited by the Tenth 
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Amendment lO the Constitution,£ resulting in what is often referred to as :uai 
sovereignty.'' There is no inconsistency berween the Federal Government's soverei5-l('• 
and the concept of the Federal Government limiting irs own authority voluntarily. 

Ul timately, the question is whether Congress can irrevocably limit its broad 
Territorial Clause authority. There is no direc t Supreme Court precedent which answers 
rhe quesrion. The Task Force's reliance on Bowen, however, is clearly misplaced. The 
law in question in Bowen contained a provision expressly reserving to Congress itself 
'[t]he right to alter, amend or repeal any provision ' of the Act. Bowen, 477 CS ar 50 
The decision merely reiterated a 110 year old rule thar whenever Congress reserves 
unto itself the right to amend legislation it may do so. The Court stated: 

[W]e have emphasized that "[w]ithout regard to its source, 
sovereign power, even when unexercised, is an enduring presence 
that governs all contracts subject to the sovereign's jurisdiction, 
and will remain intact unless surrendered in unmistakable terms." 

Bowen, 477 U.S. at 54 (emphasis added). 

Guam's proposal sets forth in "unmistakable terms" the limits Congress is 
accepting. !n fact, the Supreme Court has repeatedly upheld agreements which bind the 
government: 

[T]he right to make binding obligations is a competence attaching 
to sovereignty. . . . The Congress cannot invoke the sovereign 
power of the people to override their will as thus declared. The 
powers conferred upon the Congress are harmonious. . . . Having 
this power to authorize the issue of definite obligations for the 
payment of money borrowed, the Congress has not been vested 
with authority to alter or destroy those obligations. 

Perry v. United States. 294 U.S. 330 (1935) . .!11 

lY The Tenth Amendment provides: "The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." 

.!11 See also United States v. Bekins, 304 U.S. 2 7 ( 1938): 

!t is of the essence of sovereignty to be able to make contracts 
and give consents bearing upon the exertion of governmental 
power. This is constantly illustrated in treaties and conventions in 

(continued .. 
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While a distinction obviously exists between the Goverr.ment's righ:s :o ao rcga:e 
property rights and the issue of irs authoriry :o exercise political power in rhe 
territories, the Supreme Court's frequent statements that rhe Government can bind :rse:• 
do nor appear to be limited ro commercial -rvpe contracts. The Co urt has. for tnsrance. 
upheld limitations on federal political powers in areas ceded to the federal goverr.menr 
by the states pursuant to the Teni rorial Cause. In Fort Leavenworth R.R. v. Lowe, 11-1 
U.S. 525 (1885 ), rhe Court upheld an agreement between the Fedecai Government anci 
Kansas dividing raxing aurhoriry . .!.:!! The Court stared: 

Though the jurisdic tion and aurhoriry of the general government 
are essentially different from those of a Stare, they are not those 
of a different country; and the rwo, the State and the general 
government, may deal with each other in any way they may deem 
best to carry out the purposes of the Constitution. 

Fan Leavenworth, 114 U.S. at 541. 

The Congress clearly also has authority to dispose of property under the Tenitorial 
Clause. This power includes both the absolute right to dispose of property in its 
entirery or to dispose of part of the governments rights in property:li' 

1.1' ( ... continued) 
the international field by which governments yield their freedom 
of action in particular matters in order to gain the benefits which 
accrue from international accord. 

lY Similarly, in Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938) , the Court 
upheld an agreement berween California and the Federal Government which reserved 
certain rights to California when it ceded Yosemite Park. The Court concluded that the 
Federal Government and the states could enter into agreements concerning jurisdiction 
over property within their borders, and the courts should "recognize and respect" the 
agreements. 304 U.S. at 527-30 . 

.W For instance, the Supreme Court has approved of the Government's right to lease 
mineral rights. ~United States v. Gratiot 39 U.S. (14 Per.) 526, 536 (l840)(" it lies 
in the discretion of Congress, acting in the public interest to determine of how much of 
the property it shall dispose.") . In J\shwander v. T.V.A., 297 U.S. 288 (1936) , the 
Court approved a contract for the sale of electricity, rejecting an argument that the 
Government lacked constitutional authority to dispose partially of its property by 
contract and relying on Congress' authoriry under the Territorial Clause. 1!;!, at 330-36. 
The Court has also found that in the context of Congress' powers, "the greater includes 
the less." The Late Corporation of Church of Jesus Christ of Latter Day Saints v. Uni ted 
States, 136 u.s. 1, 45 (1890). 
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Of course, a significant difference may exist bet\'lleen rhe 
disposition of property and the disposition of sovereign authoriry. 
Nevertheless, the conclusion rhar Congress can partially dispose of 
marters _over which it has rhe power of to tal disposition has 
considerable logical appeal. If Congress could rorally dispose of 
irs power over the Philippines by granting rhem independence, ir 
seems logical that it could also partially dispose of irs powers by 
granting them something less rhan complete independence. 
Whether Congress could later change irs mind as ro rhe partial 
disposition is nor clear, bur some kinds of dispositions are bv 
nature final . For example, if Congress disposes of irs powers over 
territory by admitting it as a stare, rhar would seem a final 
disposition of its territorial powers; Congress cannot change larer 
the status of a stare. Similarly, when Congress granted 
independence ro the Philippines, it disposed of irs territorial power 
over them for all time. 

Inventive Statesmanship vs. The Territorial Claus«!: The Constitutionality of Agreements 
Limiting Territorial Powers, 60 Va. L. Rev. 1041 , 1060-61 (1974). 

V. CONCLUSION 

Under the Territorial Clause, the Congress has broad authoriry to carve out a 
unique relationship with the people of Guam. The Supreme Court has traditionally 
given Congress broad latitude to deal with the political rights of the people of rhe 
Territories. It is also apparent that the Court is prepared to find rhat the Congress can 
enter into binding agreem«!nts dealing with prop«!rty and certain political righrs . While 
the issue now being pres«!nt«!d by Guam has nev«!r been directly confronted by any 
court, the courts have traditionally been quite solicitous of congressional action in the 
territories. As the Ninth Circuit recently stated, "we must be cautious in restricting 
Congress' power" in the territories. Wabol v. Villacrusis. 958 F.2d 1450, 1460 (9th Cir. 
1992). 

In the end, the decision whether to agree to a mutual consent provision should be 
viewed as a policy decision, not a legal one. Is the United Stat«!s prepared to recognize 
that because it has no present intention of granting Statehood ro Guam, basic 
requirements of fairness and democracy require that an alternative be found to the 
state of pupilage in which the people of Guam now find themselves? Mutual consent is 
that alternative. 
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Mr. DE LUGO. Thank you very much, Senator Manibusan. Excel­
lent statement. 

Before I recognize the next witness, Mr. Rivera, let me address 
your statements regarding what occurred at the last hearing, spe­
cifically the proposal that came out of the blue from Interior. There 
can be no question that that was a horrendous mistake by the Inte­
rior Department. I was stunned when I read the statement. The 
sense I got, in my meetings with the Assistant Secretary, is that 
she is a good person and is sympathetic to the concerns of the terri­
tories. But, this was the type of mistake that is made with con­
sultation whatsoever. 

If the Secretary had simply picked up the phone, said a word to 
me, or to any of the other members of this Committee, she would 
have been warned off and told that this is terrible. The problem is 
that if you haven't lived through it, you cannot truly appreciate the 
magnitude of these types of mistakes. 

It is, as Congressman Romero said, it is offensive. I mean it 
just-you sense it immediately. But, another person who has not 
lived through it perhaps doesn't see it. She sees it in legal terms, 
sees it as a Federal officer protecting the Federal interests or some­
thing like that. 

I thought that I was back in the 1950s when I originally came 
into politics to change all of this, when we were run by that little 
office down in Interior, when our governors were handed to us from 
God knows where, we didn't even know them and they didn't know 
us. 

That was the kind of a statement that was put in here. I hope 
that it was well-meaning and it was just a terrible mistake. This 
administration has such an opportunity here. It was all begun with 
such goodwill. 

You will have to understand the long history that we are dealing 
with here. I might say that that statement, through the whole 
hearings, it ruined everything. It put us way back. 

I think that you know, my hearing, or my sense of the hearing 
was that the military had some positive positions. Number one, the 
military was fully supportive of turning over the 3,200 acres to 
Guam. 

You know, that it was supposed to be turned over to Interior 
from them, and we didn't hear them saying that it was supposed 
to be swapped for park land. And further, the military that testi­
fied here said that they were willing to reassess the need of the 
other land that they own on Guam, and to participate fully in a 
positive way in the land summit that has been proposed by Con­
gressman Underwood. 

So, I think that there was only one major mistake that was 
made. It was horrendous. I hope that it-somehow, can be cor­
rected. The only way you can correct that is by showing a tremen­
dous amount of goodwill and trying to understand why so many 
people are so upset. But, I can assure the Department that there 
is very good reason why they are upset. 

I just wanted to mention that, and at this time I will recognize 
Mr. Ronald F. Rivera. I want to thank you, Mr. Rivera, for coming 
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all of this way across the dateline. Mr. Rivera is the chairperson 
of the Organization of People for Indigenous Rights. 

Mr. Rivera. 

STATEMENT OF RONALD RIVERA 

Mr. RIVERA. Thank you, Mr. Chairman. Si Yu'os ma'ase for this 
opportunity to appear before your Subcommittee today and to 
present our organization's views with respect to House Concurrent 
Resolution 94. 

Mr. Chairman, allow me on a personal note to convey to everyone 
here today the deep sense of pride that I have in appearing before 
the Subcommittee, especially with regard to the membership of my 
good friend and Chamorro brother and cofounder of our organiza­
tion, Congressman Underwood. 

I am especially pleased to appear here along with our island's po­
litical leaders as represented by Senator Lujan and Senator 
Manibusan. 

Hafa adai, todos hamyo. Guahu si Ron Rivera yan para bai hu 
presenta giya hamyo i pusision i OPIR put este na asuntu i 
direchon i Man Chamorro para u rna detitmina i estao pulitikat 
para Guahan. 

Mr. Chairman, I am here to present the position of the Organiza­
tion of People for Indigenous Rights, a Guam organization devoted 
to the protection and eventual exercise of the Chamorro people's 
right to self-determination. In preparing for this hearing, we were 
reminded of the last opportunity that we had to present our views 
before this Subcommittee with regard to political status change 
processes in Guam and in particular, Chamorro self-determination. 
This last opportunity was during the Subcommittee hearings on 
the Guam Commonwealth Draft Act in Honolulu in December of 
1989. 

In recalling this event we have come face-to-face with our stark 
and sad reality. That is that to date, little, if any, has occurred in 
the advancement and realization of Chamorro self-determination. 
Chamorro self-determination, the cornerstone of political status 
change in Guam remains unaddressed in any satisfactory degree. 
In light of this reality, our expressions today will vary little from 
those which were expressed during the hearings in Hawaii. 

Our organization is dedicated to the principles of Chamorro self­
determination. That is our right as a people to determine the way 
in which we shall be governed, whether we shall be self-governed 
or governed by another power. We firmly believe that only the 
Chamorro people, the native people of Guam, have the right to 
alter Guam's status from a non-self-governing entity to one consid­
ered as having a full measure of self-government. 

Mr. Chairman, we wish to state our general support of H. Con. 
Res. 94 insofar as it addresses the right of the people of self-deter­
mination as articulated in the charter of the United Nations. 

However, amendments to H. Con. Res. 94, which we will outline, 
will draw necessary and specific relevance to the situation of the 
Chamorro people of Guam. In order to gain a broader level of un­
derstanding of the principle of self-determination as it relates to 
the Chamorro people, we must undertake an examination of this 
right within the context of the Chamorro colonial experience. 
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We want you to understand the characteristics of Chamorro self­
determination so that it is not misunderstood, misrepresented or 
misinterpreted by the Congress of the United States. 

The principle of Chamorro self-determination is a simple one. It 
holds that the political status of Guam is in the hands of the 
Chamorro people. It maintains that the discussion of Guam's politi­
cal status is in reality a discussion of sovereignty. 

It firmly believes that the right to exercise self-determination 
and the sovereignty it implies is an historical right borne of the di­
rect denial of Chamorro control of their homeland caused by the ex­
change of colonial systems between Spain and the United States in 
1898. All that has occurred since then has not confronted squarely 
the issue of Chamorro self-determination. At certain times since 
the advent of American rule, the United States has behaved irre­
sponsibly, responsibly, generously and capriciously. But the ulti­
mate question before us is not to assess the good and bad points 
of America as a colonial power. 

The question is how do we decolonize Guam and resolve the po­
litical status issue. We believe, as do an increasing number of peo­
ple on Guam, that we need to confront the issue of sovereignty and 
the relationship of the Chamorro people to their homeland in this 
question. To not confront and resolve this issue now is to avoid the 
fundamental issue underlying the debate that we are all bearing 
witness to. To undermine Chamorro self-determination is to give 
life to imperialism at a time when we are celebrating its demise 
in other parts of the world. 

We have been under colonial domination for over 300 years. We 
have been the unfortunate distinction of being the first group of 
Pacific islanders to be colonized by the West. The Chamorro people 
have been subject to other nations without their consent. 

These nations have occupied Guam to further their own interests 
and pursue the extension of their political and their economic 
power. Spain, Japan, and the United States have all used Guam 
to further their own objectives. Without exception, none has dem­
onstrated serious regard for the right of the Chamorro people to en­
gage in self-determination. 

Instead, there has been a process which has reduced the social 
and political power of the Chamorro people through in-migration. 
The Chamorro people today comprise approximately 43.3 percent of 
the total population of Guam. Through U.S. policy and laws which 
control Guam, the demographic characteristics of Guam have shift­
ed significantly. 

Tragically, under the same policies and laws, nearly all have 
been allowed to participate in Guam elections on political status. 
It is a miscarriage of justice to allow military personnel and new 
residents to participate in the political status process which was in­
tended only for the Chamorro people. 

The relationship of the Chamorro people with the United States 
began with the Spanish-American War near the tum of the cen­
tury. As a result of that war, the Chamorro people of the Mariana 
Islands were divided. In the Treaty of Paris in 1898, Spain ceded 
Guam to the United States and sold the remainder of the island 
chain to Germany. 
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It is instructive to note that the Treaty of Paris contained the 
provision, quote, "the civil rights and political status of the native 
inhabitants of the territories hereby ceded to the United States 
shall be determined by the Congress", end of quote. 

Germany subsequently lost the Northern Marinas to Japan 
which obtained the islands as a League of Nations mandate as a 
result of being on the side of the allies in World War I. 

Following World War II, as a possession of the United States, 
Guam was voluntarily placed by the United States under the dec­
laration regarding non-self-governing territories created in Chapter 
XI of the U.N. charters. 

In 1960, the United Nations adopted the Declaration on 
Decolonization. In 1961, it created the Special Committee on 
Decolonization to provide a mechanism for annual review of politi­
cal, economic, social, educational and constitutional progress in 
non-self-governing territories. 

United Nations Resolution 1514 provided for "immediate steps to 
be taken, in trust and non-self-governing territories * * * to trans­
fer all powers to the peoples of these territories, without any condi­
tions or reservations, in accordance with their freely expressed will 
and desire * * * in order to enable them to enjoy complete inde­
pendence and freedom." 

United Nations Resolution 1541 provided for a set of 12 "prin­
ciples which should guide members whether or not an obligation 
exists to transmit the information called for under Article 73(e) of 
the United Nations charter." This latter resolution provided that a 
non-self-governing territory can be said to have reached a full 
measure of solve government by: 

One, emergence as a sovereign independent state; or free associa­
tion with an independent state; and lastly, through integration 
with an independent state. 

In 1980, on the twentieth anniversary of the Declaration on 
Decolonization, the United Nations adopted an "Implementation 
Plan" for fulfilling the decolonization process. Ironically, the few re­
maining colonial powers included the United States and Great Brit­
ain, the two countries who adopted the principle of self-determina­
tion during World War II, and who were founding members of the 
United Nations which had overseen the decolonization of over 80 
non-self-governing territories. 

In adopting the Decolonization Implementation Plan in General 
Assembly Resolution 35/118, the Assembly said it was "deeply con­
scious" of the fact that 20 years after the Declaration on 
Decolonization, the system of colonialism continued to exist in sev­
eral areas of the world. It reaffirmed the inalienable right of all 
peoples under colonial domination to self-determination. 

To date, despite the Treaty of Paris, the democratic traditions of 
the United States and the United Nations Charter, the Chamorro 
people remain in political limbo. However, the U.S. continues to re­
port annually to the United Nations in response to its responsibil­
ities. The early reports clearly indicate that the people being dis­
cussed for political status changes were the Chamorro people. This 
has been clouded by the thousands of non-Chamorros who have 
migrated to Guam under U.S. laws and policies. The new residents, 
while fine and upstanding citizens, were never promised a right to 
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self-determination, a process which belongs to people whose status 
is in question . 

This right is inalienable and should not be transferred or given 
away to others. Self-determination is not a right of American citi­
zenship. If it were, we would have periodic political plebiscites in 
the 50 States. It is the right of a people to whom history has not 
been kind. 

If there were no Chamorros, no native inhabitants on Guam, 
there would be no serious discussion of self-determination. As a 
point of comparison, it would be ludicrous to presume that Wake 
Island has an inherent right to self-determination. The only per­
sons that are there now are those brought in by the United States. 
They have no right to self-determination, because they had no prior 
existence as political, social or cultural beings and no commitment 
has been made to them. 

While our organization maintains that only the indigenous peo­
ple have the right to change Guam's ultimate political status, we 
are not opposed to an interim Federal-territorial relations act as 
outlined by the proposed Guam Commonwealth Act. We are not op­
posed because it increases the political and economic autonomy of 
Guam while it recognizes Chamorro self-determination. H. Con. 
Res. 94 can serve as a significant prelude to the recognition and 
eventual exercise of Chamorro self-determination. 

We hope that you will support and endorse Chamorro self-deter­
mination. This will guarantee a future with dignity for Guam and 
its people. We know that the vast majority of Chamorros support 
our position and that an increasing number of non-Chamorros sup­
port our position as well. We are fearful that opponents of 
Chamorro self-determination may wish to delay matters in the 
hope that continued in-migration will eventually silence the legiti­
mate aspirations of the Chamorro people. 

To delay the resolution of Guam's political status while the de­
mographics of Guam change is to complicate the exercise of 
Chamorro self-determination. To delay legislation while keeping 
the legislative process open will only serve to dissipate the collec­
tive energy which has been demonstrated to you today. In short, 
the delaying of legislation and in particular Chamorro self-deter­
mination will become a conscious strategy to frustrate the entire 
movement of Guam towards more autonomy. 

Mr. Chairman, we also know that the congressional process is by 
nature a lengthy one. But most importantly, we know that we have 
waited too long for Chamorro self-determination and barring some 
unforeseen development, it appears that we will be asked to wait 
a few more years. Members of the Committee, justice delayed is 
justice denied, and our organization feels that we can no longer be 
reasonably expected to await the completion of a lengthy process. 

We offer for consideration the following: We request that H. Con. 
Res. 94 be amended by adding a new Section 4 to the Resolve 
Clause on page 2 to read: 

"In accordance with the United States treaty commitment under 
Chapter XI, Article 73, of the Charter of the United Nations, and 
relevant United Nations Resolutions 1514 and 1541, recognizes and 
endorses the inalienable right of the Chamorro people of Guam to 
political self-determination." 
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The congressional process should and will have the opportunity 
to work. But it cannot be used in a way that will deny us our 
rights. It is important to remember that we are not petitioners in 
a system that we are fully a part of. To expect us to be patient 
while the system we are not part of is given a chance to work may 
be appropriate for any jurisdiction within the United States. Be­
sides, we have been patient long enough. 

Prutehi i direcho-ta kumu taotao guahan hit; protect our rights 
as the people of Guam. 

We present this statement with respect, with dignity and with 
the firm conviction that we are right. Biba Guam, Biba Chamorro, 
Si Yu'os ma'ase. 

Thank you, Mr. Chairman. 
[Prepared statement of Mr. Rivera follows:] 
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Introduction 

Hafa adai, todos hamyo. Guahu si Ron Rivera yan para bai hu 

presenta giya hamyo i pusision i OPIR put este na asuntu i direchon 

i Man Chamorro para u rna detitmina i estao pulitikat para Guahan. 

I am Ron Rivera and I an here to present to you the position 

of the organization Of People for Indigenous Rights, a Guam 

organization devoted to the protection and eventual exercise of the 

Chamorro people's right to self-determination. 

The Organization Of People For Indigenous Rights (OPI-R) is a 

community based, grass-roots organization dedicated to the 

principle of Chamorro Self-Determination, that is our right as a 

people to determine the way in which we shall be governed and 

whether we shall be self-governed or governed by another power. We 

firmly believe that only the Chamorro people, the native people of 

Guam, have the right to alter Guam's status from a non self­

governing entity to one considered as having a full measure of 

self-government. 

Since the inception of our organization in 1981, we have had 

the opportunity to present our position in a variety of forums, 

including the United Nations, government bodies on Guam and, on 

occasion, in front of United States agencies and instrumentalities. 

Mr. Chairman, we wish to state our general support of H.R.94 

in so far as it addresses the right of a people to self­

determination as articulated in the Charter of the United Nations. 

However, amendments to H.R. 94, which we will outline will draw 

necessary and specific relevance to the situation of the Chamorro 

people of Guam. In order to gain a broader level of understanding 

of the principle of self-determination as it relates to the 

Chamorro people, we must undertake an examination of this right 

within the context of the Chamorro colonial experience. 

1 
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We want you to understand the characteristics of Chamorro 

self-determination so that it is not misunderstood, misrepresented 

or misinterpreted by the Congress of the United States. 

The principle of Chamorro self-determination is a simple one. 

It holds that the political status of Guam is in the hands of the 

Chamorro people. It maintains that the discussion of Guam's 

political status is in reality a discussion of sovereignty. It 

firmly believes that the right to exercise self-determination and 

the sovereignty it implies is a historical right borne of the 

direct denial of Chamorro control of their homeland caused by the 

exchange of colonial systems between Spain and the United States in 

1898. All that has occurred since then has not confronted squarely 

the issue of Chamorro self-determination. At certain times since 

the advent of American rule, the United states has behaved 

irresponsibly, responsibly, generously and capriciously. But the 

ultimate question before us is not to assess the good and bad 

points of America as a colonial power. 

The question is how do we decolonize Guam and resolve the 

political status issue, OPI-R believes, as do an increasing number 

of people on Guam, that we need to confront the issue of 

sovereignty and the relationship of the Chamorro people to their 

homeland in this question. To not confront and resolve this issue 

now is to avoid the fundamental issue underlying the debate that we 

are all bearing witness to. To undermine Chamorro self­

determination, is to give life to imperialism at a time when we are 

celebrating its demise in other parts of the world. 

Over 4,000 years ago, the Mariana Islands were settled by a 

group of people who came to be known as the Chamorros. Their 

existence was "discovered" by Europeans in 1521 and they were 

colonized by Spain in 1668. The Chamorro people have the 

unfortunate distinction of being the first group of Pacific 

Islanders to be colonized by the West. 

2 
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In the ensuing three hund red years, the Chamorro people have 

been subject to other nations without their consent. These nations 

have occupied Guam to further their own interests and pursue the 

extension of their political andjor economic power. Spain, Japan 

and the United States have all used Guam to further their own 

objectives. Without exception, none has demonstrated serious 

regard for the right of the Chamorro people to engage in self­

determination. Instead, there has been a process which has reduced 

the social and political power of the Chamorro people through in­

migra tion. The Chamorro people today comprise approximately 43.3% 

of the total population of Guam. Through U.S. policy and laws 

which control Guam, the demographic characteristics of Guam have 

shifted significantly. Tragically, under the same policies and 

laws, nearly all have been allowed to participate in Guam elections 

on political status. It is a miscarriage of justice to allow 

military personnel and new residents to participate in a political 

status process which was intended only for the Chamorro people. 

The relationship of the Chamorro people with the United States 

began with the Spanish-American War near the turn of the century. 

As a result of that war, the Chamorro people of the Mariana Islands 

were divided. In the Treaty of Paris of 1898, Spain ceded Guam to 

the United States and sold the remainder of the island chain to 

Germany. It is instructive to note that the Treaty of Paris 

contained the provision, 11 The civil rights and political status of 

the native inhabitants of the territories hereby ceded to the 

United States shall be determined by Congress." Germany 

subsequently lost the Northern Marianas to Japan which obtained the 

islands as a League of Nations mandate as .a result of being on the 

side of the Allies in World War I. 

Following World War II, the Northern Marianas was placed under 

the International Trusteeship System created by Chapter XII and 

XIII of the United Nations Charter. This system was to cover 

territories detached from enemy states as a result of World War II, 

territories held under mandate and territories voluntarily placed 

3 
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under the system by states responsible for their administration. 

On the other hand, as a posses sion of the United States, Guam was 

voluntarily placed by the United States under the Declaration 

Regarding Non Self-Governing Te rritories created by Chapter·xi of 

the U.N. Charter. 

In 1960, the United Nations adopted the Declaration on 

Decolonization. In 1961, it created the Special Committee on 

Decolonizaticn to provide a mechanism for annual review of 

political, economic, social, educational, and constitutional 

progress in non-self-governing territories. 

United Nations Resolution 1514 (1960) provided for "immediate 

steps to be taken, in Trust and Non-Self-Governing Territories •.• to 

transfer all powers to the peoples of those territories, without 

any conditions or reservations, in accordance with their freely 

expressed will and desire ... in order to enable them to enjoy 

complete independence and freedom." 

United Nations Resolution 1541 (1960) provided for a set of 

twelve (12) "PRINCIPLES WHICH SHOULD GUIDE MEMBERS WHETHER OR NOT 

AN OBLIGATION EXISTS TO TRANSMIT THE INFORMATION CALLED FOR UNDER 

ARTICLE 73 (e) OF THE CHARTER." This latter resolution provided 

that a "Non-Self-Governing Territory can be said to have reached a 

full measure of self-government by: 

a. Emergence as a sovereign independant State; 

b. Free Association with an independant State; or 

c. Integration with an independant State." 

In 1980, on the 20th anniversary of the Declaration on 

Decolonization, the United Nations adopted an "Implementation Plan" 

for fulfilling the decolonization process. Ironically, the few 

remaining colonial powers included the United States and Great 

Britan: the two countries who adopted the princple of self-

determination during WWII, and who were founding members of the 

United Nations which had ovrseen the decolonization of over eighty 
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(80+) non-self-governing t e rritories. 

In adopting the Decolonization Implementation Plan in General 

Assembly Resolution 35/118, the Assembly said it was "deeply 

concious" of the fact that twenty years after the Declaration on 

Decolonization, the system of c olonialism continued to exist in 

several areas of the world. It reaffirmed the inalienable right of 

all peoples under colonial domination to self-determination. 

In a United Nations publication entitled The New Nations, the 

non self-governing system is described in the following. "As a 

counterpoint of the trusteeship system, the Charter in Chapter XI 

embodied a commitment by the Members controlling non self-governing 

territories to 'accept as a sacred trust the obligation to promote 

to the utmost' . . . . the well-being of the inhabitants of these 

territories." Further, to achieve this goal these members agreed 

"to develop self-government, to assist in the progressive 

development of free political institutions, and to transmit 

regularly to the Secretary General information on the economic, 

social and educational conditions in these territories." As a 

signatory to the United Nations Charter, the responsibilities of 

the u.s. are legally binding. Article VI (cl. 2) of the U.S. 

Constitution makes it clear that all treaties are to be treated as 

the law of the land. The United Nations Charter is a treaty of 

nations. 

To date, despite the Treaty of Paris, the democratic 

traditions of the United States and the U.N . Charter, the Chamorro 

people remain in political limbo. However, the u.s. continues to 

report annually to the U.N in response to its responsibilities. 

The early reports clearly indicate that the people being discussed 

for political status changes were the Chamorro people. This has 

been clouded by the thousands of non-Chamorros who have migrated to 

Guam under U.S. laws and policies. The new residents, while fine 

and upstanding citizens, were never promised a right to self-

5 
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determination - a process which belongs to people whose status is 

in question. This right is inalienable and should not be 

transferred or given away to others. Self-determination is not a 

right of American· citizenship. If it were, we would have periodic 

political plebiscites in the fifty states. It is the right of a 

people to whom history has not been kind. 

If there were no Chamorros, no native inhabitants on Guam, 

there would be no serious discussion of self-determination. As a 

point of comparison, it would be ludicrous to presume that Wake 

Island has an inherent right to self-determination. The only 

persons that are there now are those brought in by the United 

States. They have no right to self-determination, because they had 

no prior existence as political, social or cultural beings and no 

commitment had been made to them. 

While OPI-R maintains that only the indigenous people have the 

right to change Guam's ultimate political status, we are not 

opposed to an interim federal-territorial relations act as outlined 

by the proposed Guam Commonwealth Act (H.R. 1521). We are not 

opposed because it increases the political and economic autonomy of 

Guam while it recognizes Chamorro self-determination. H.R. 94 can 

serve as a significant prelude to the recognition and eventual 

exercise of Chamorro self-determination. 

We hope that you will support and endorse Chamorro self­

determination. This will guarantee a future with dignity for Guam 

and its people. We know that the vast majority of Chamorros 

support our position and that an increasing number of non-Chamorros 

support our position as well. We are fearful that opponents of 

Chamorro self-determination may wish to delay matters in the hope 

that continued in-migration will eventually silence the legitimate 

aspirations of the Chamorro people. 

To delay the resolution of Guam's political status while the 

demographics of Guam change is to complicate the exercise of 

Chamorro self-determination. To delay legislation while keeping 

6 
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the legislative process open will only serve to dissipate the 

collective energy which has been demonstrated to you today. In 

short the delaying of legislation and, in particular Chamorro self­

determination could become a conscious strategy to frustrate the 

entire movement of Guam towards more autonomy. 

We also know that the Congressional process is by nature a 

lengthy one. But most importantly, we know that we have waited too 

damn long for Chamorro self-determination and barring some 

unforeseen development, it appears that we will be asked to wait a 

few more years. Members of the Committee, justice delayed is 

justice denied and OPI-R feels that we can no longer be reasonably 

expected to await the completion of a lengthy process. 

We offer for consideration the following. We request that 

H.R. 94 be amended by adding a new Section 4 to the Resolve Clause 

on page 2, to read: 
11 (4) in accordance with the United States treaty committment 

under Chapter XI, Article 73, of the Charter of the United 

Nations, and relevant United Nations Resolutions 1514 and 

1541, recognizes and endorses the inalienable right of the 

Chamorro people of Guam to political self-determination." 

The Congressional process should and will have the opportunity 

to work. But it cannot be used in a way that will deny us our 

rights. It is important to remember that we are not petitioners in 

a system that we are fully part of. TO expect us to be patient 

while the system we are not part of is given a chance to work may 

be appropriate for any jurisdiction within the United States. 

Besides, we have been patient long enough. 

PRUTEHI I DIRECHO-TA KUMU TAOTAO GUAHAN HIT 

PROTECT OUR RIGHTS AS THE PEOPLE OF GUAM 

****************************** 
We present this statement with respect, with dignity and with the 

firm conviction that we are right. Biba Guam, Biba Chamorro. Si 

Yu'os ma'ase." 

7 of 7. 
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Mr. DE LUGO. Thank you, Mr. Rivera, for an excellent statement. 
It was very interesting with the history of the Chamorro people, 
and a very provocative statement. Provocative in that it is thought­
ful, it makes one think and realize the power of your arguments. 

I want to thank all of you. I want to say here, I will advise the 
Members how the Chair will proceed. We will recognize the Mem­
bers in order, and there will be as many rounds of questions as is 
necessary. All of us have many opinions on this issue and many 
questions that I am sure we want to ask. 

If I cut off a Member, it does not mean that that is the end of 
the questioning; there will be an•Jther round and Members will be 
recognized for a second round or a third round. But, we will each 
take maybe about five minutes for our initial round of questions, 
and then I will advise a Member that his time is up, and we will 
move on. 

Let me again thank Senators Lujan and Manibusan for your re­
actions to the statements that I made during our first hearing on 
the Serrano resolution, and I also want to sincerely return the com­
pliment because both of you today have made excellent points dur­
ing your statements. 

Further, I want to say that I look forward to reading the legal 
opinions that you have both submitted. They were prepared by 
very capable attorneys who are well-known to the Chair and we 
have worked with over the years in various capacities. Your legal 
advice is of Barry Israel, and Howard Hills is one of our favorites. 
We have tussled with him, and it has always been stimulating and 
interesting. 

Senator Lujan, will you explain Guam's government by consent 
proposal? 

Ms. LUJAN. Government? 
Mr. DE LUGO. By consent. 
Ms. LUJAN. By consent proposal. 
Mr. DE LUGO. Exactly. 
Ms. LUJAN. Well, we have the situation right now where all the 

elected leaders in Washington are elected by the people of the con­
tinental United States citizens and not that of the citizens of the 
territory of Guam. Although we are American citizens, we do not 
really exercise that right to vote in the national election, and also, 
that laws, Federal laws that are applied to Guam are not those 
laws that had our consent, the citizens of the people of the Guam. 
So you know, we are really lacking the fundamental principle of 
being governed through the consent of the people that are being 
governed. 

Mr. DE LUGO. Thank you. 
You know, I liked your suggestion that Guam and the Federal 

Government, quote, become partners in the decolonization process. 
I have to say that I have always wondered why, and particularly 
at this time in history, why the Executive Branch has not been 
more forthright in this. Because that is where the lead has to come 
from. Even if we introduce legislation and we push here in Con­
gress, it always goes back to the administration . The leadership 
has to come from there. 

I really have wondered why that leadership has been lacking 
when it comes to the American territories, to the flag territories. 
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As I said earlier, it was provided when we were dealing with Mi­
cronesia. 

Senator, you note the view of Chamorro self-determination in the 
context of the proposal for commonwealth. The commonwealth bill 
would authorize a subsequent act of Chamorro self-determination. 
Well, if we need to provide for Chamorro self-determination, why 
should this issue be resolved after commonwealth? 

Why shouldn't it be resolved first? 
Ms. LUJAN. We need to experience the kind of status where we 

can really proceed. It is a step towards the ultimate goal that we 
want to have, and unless we experience and know more definitely 
what we want and what we do not wish to have in the future , we 
can't really set forth or come to that ultimate end. As an unincor­
porated territory, we know that there are some undesirable things 
that are applied to the territory which are not relevant. 

So it is a matter of trying to get more autonomy, more self-gov­
erning under the commonwealth that we are seeking, and that we 
are also going to be more diligent in aspiring for better things yet 
to come. So really, because of our experience of having some of the 
Federal laws applied to us that are not pertinent or, for that mat­
ter, relevant and sensitive to our needs, we want to have our own 
self-government in terms of the commonwealth proposal, so that we 
can better improve ourselves politically, economically, socially and 
all other improvements that we can make in the territory of Guam. 

In that respect, Mr. Chairman, we always have in mind and rec­
ognize the sovereignty of the United States, and the interests of the 
United States, so that we can work hand-in-hand. This is not to 
say that when we achieve commonwealth or for that matter later 
on the self-determination, the ultimate goal, that we want to break 
away from the American family. So really, commonwealth is the 
step and direction to achieve better self-autonomy, or more political 
self-governance. 

Mr. DE LUGO. Under the American flag, in the American family? 
Ms. LUJAN. Yes, definitely. 
Mr. DE LUGO. Let me ask a final question here and then we will 

move along. Any one of the three of you, feel free to answer this, 
because it is a tough one. 

All three of you have spoken very passionately and very mov­
ingly about Chamorro rights. It is very persuasive. But we face the 
problem, and I would like to know how you suggest we deal with 
this. 

How would you deal with the constitutional rights of those per­
sons on Guam who are not Chamorros, specifically their right to 
vote? How do you propose that that be dealt with? Because we 
have a constitutional problem here. And quite frankly, I don't know 
how to deal with it, and I would like some advice on that. 

Ms. MANIBUSAN. Well, that is a tough question, and of course I 
think we are continually in a position that we recognize an inher­
ent right , a right that we have not executed, awkward as it may 
be. We also recognize that that right, the inherent right was never 
executed. 

The United States Constitution came after the right that was ex­
tended to us under the United Nations Charter to decolonize. And 
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that process has never been executed, that right has never been ex­
ercised or fulfilled by the native people, the Chamorros. 

And so we feel that there is a legal obligation and a moral obliga­
tion that has not been executed long before the United States Con­
stitution applies, and we recognize that principle, and that is why 
we find it to be within the legal regime, and also under the broad 
powers of the territorial clause, that Congress can. 

And also, in answer to an earlier question about this mutual con­
sent, we recognize that as citizens we do not exercise the full privi­
leges of any other American citizen, because of our political status 
and our relationship with the United States. And of course, the 
mutual consent provision is crafted to recognize that lack of full 
participation with the plenary power of Congress. We offer mutual 
consent to be one to reconcile mutual consent with Congress's 
broad powers under the territorial clause. The condition of self-de­
termination has proposed a new provision, Mr. Chairman, that we 
have actually advanced to the task force, and that was to provide 
a provision to add to Title XII of the Commonwealth Act, the estab­
lishing of a covenant and granting a Fifth Amendment property 
right. 

The essence of that proposal is that the people of Guam and Con­
gress are agreeing to enter into a binding contract, a covenant of 
the Congress explicitly being afforded the rights of the people of 
Guam and their nature, property rights being protected by the due 
process clause of the Constitution. And as far as, again, how to rec­
oncile in the minds of the Federal Government about the so-called 
unconstitutionality of the Chamorro rights, we want to maintain 
that that right existed before the United States Constitution ap­
plied. 

Ms. LUJAN. I would like to add, Mr. Chairman, to Senator 
Manibusan's comments, that this is where we look at the provi­
sions of the territorial clause. This is where we look at the plenary 
powers of the Congress and also the discretionary power of Con­
gress. 

It rests with Congress to say whether in a given case any of the 
people resident in the territory shall participate in the election of 
its officers or the making of its laws, and it may therefore take 
from them any right of suffrage it may previously have conferred 
or at any time modified or abridged as it may deem expedient. This 
political right of the people are franchises which, I think, hold as 
privileges in the legislative discretion of the Congress of the United 
States. 

I might add, Mr. Chairman and members of the Committee, that 
the Supreme Court permits Congress to limit voting rights in a ter­
ritory. We have Supreme Court discussion on this matter in Mur­
phy v. Ramsey, and that is page 22 of the legal analysis. 

So we pretty much look at the discretionary power of Congress, 
and that it may be permitted with the other ethnic groups. I know 
that we are gaining more alliances with those other people who 
had chosen to become residents of Guam, and live there perma­
nently, and they seem to have some understanding that the native 
inhabitants of Guam, the indigenous Chamorros, never really had 
a chance to vote for self-determination as they had done themselves 
in their respective countries from which they came. 
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So, Mr. Chairman, I think that it can be worked out. It can be 
designed and structured so that the native inhabitants can be al­
lowed to vote on the self-determination without any objections from 
the other multinational groups that we have on the territory of 
Guam. 

Mr. DE LUGO. Well, let me just say, and then we will move along, 
because these questions are very complex, and we could discuss 
this and the territorial clause all day. There are two killer ques­
tions for us in the territories in trying to resolve these things. 

One is native rights, Chamorro rights, you know, once you are 
under the Constitution, and the other is the territorial clause. Now, 
the problem is that as mistakes are made and the Federal Govern­
ment puts certain acts in concrete, then it closes certain doors. 

For instance, Mr. Rivera pointed out that the Chamorro people 
are not indigenous just to Guam; they are also indigenous to the 
Mariana Islands. That raises the question, when we talk about 
Chamorro rights, what happens to the Chamorro people in the 
Northern Marinas? They have already gone through the process of 
a political status and where does that leave them? 

Perhaps the Federal Government has resolved the issues with 
those areas that were trust territories, or those areas that were not 
under the American flag, because perhaps it was a little easier to 
do it, because the Constitution didn't apply. But when the Con­
stitution applies, then we have some horrendous problems that 
seem to lock us in. 

Let me recognize the gentleman from American Samoa. 
Mr. FALEOMAVAEGA. Thank you, Mr. Chairman. Just a couple of 

questions. 
I think it was Senator Manibusan who raised the issue of being 

an unincorporated territory. One of the ironies that we have in the 
process of history, as you well know, that by judicial legislation, the 
U.S. Supreme Court ruled that certain territories are somewhat 
classified; those who are unincorporated territories will never see 
the day of becoming a State. That basically is my understanding 
of the ensuing cases. 

The irony of this is that Puerto Rico is an unincorporated terri­
tory, and yet currently it is seeking, perhaps as one of its options 
in the future status, and I am curious how this is going to come 
about, given the fact that by judicial legislation, the Supreme Court 
has given an indication to that issue. 

The last two incorporated territories that have now become 
States, obviously, are Alaska and Hawaii. So do you think that in 
your opinion, I will ask the members of the panel, that as an unin­
corporated territory that Guam has somewhat a further distance 
from the togetherness of the American family? Does that give you 
a better option to truly come under the provisions of the Charter 
of the United Nations as a non-self-governing territory, unlike the 
territories of Hawaii and Alaska, which are now States of the 
Union? 

Ms. MANIBUSAN. Well, that, since I made that initial statement, 
I guess it deals with attitudes. The politics of the moment, I have 
been in office for 12 years, and the politics of that moment, when 
I was testifying on the self-determination issue and talking to peo­
ple, when you are an unincorporated territory, depending on the 
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side of the coin your attitudes fall and your philosophy falls within, 
an unincorporated territory for some people, and even under the 
Supreme Court ruling, is just nothing but having to go to the beat 
of the drum, and that is a possession, you are owned. 

So within that context you are very much a part, because if we 
are deemed to be the product or a commodity or the property of 
someone, then I am very much owned by that particular entity. On 
the other spectrum, being unincorporated gives me a lot of latitude 
if you are of a different thinking and a different latitude, that be­
cause I am not yet part of that family, because I am not incor­
porated, I have an opportunity to craft something you need with 
the mother country, and in the framework of where I come from 
and my philosophy is that I believe that that inherent right lies 
with me, because I am not yet part, and you have not chosen me 
to be part of you, because you have not opted to have me become 
incorporated. 

An incorporated territory gives me at least the decency that you 
want me to be part of you, and unincorporated doesn't tell me any­
thing. In the first instance, in the first interpretation you own me 
and you can dispose of me as property, and in the second instance, 
you tell me that-so I am either fish or fowl. 

You tell me that I have that latitude and that flexibility to craft 
something very unique, because of the broad powers that you have, 
and because I am not yet part of you, and you have consented me 
to be part of you by not giving me the status as an incorporated 
territory with a, sort of a promise, promise that one day you will 
recognize that we may become a member of the union. We are not 
even that. 

So because I am not yet part of the union and being unincor­
porated, my interpretation is that I choose to defy that my destiny, 
and the Chamorros chose to recognize the United States' interests. 
Not only do we recognize it, but we chose to maintain the United 
States' interests. Because we have not chosen independence to free 
ourselves and to not be called United States citizens. 

So it is the different interpretations, the attitudinal problems 
that come with the politics of the moment, the politics of the past, 
the negotiations with the task force, with actually the sincere effort 
and the sacredness of the time and energy and effort and the mon­
ies expended, and the criticisms at home. 

The sacredness of when two people come together at a table to 
discuss what is meaningful, what is supposed to be the sincere ef­
fort of people to finally be decolonized and not be any longer sub­
jugated to powers that they have no part of, and then at the last 
minute to take that sacredness and absolutely insult us by consid­
ering that none of those two-year efforts are nothing, meaningless. 

So as far as the issue of incorporated and unincorporated, we 
enjoy now because of the framework, the political framework and 
what we are continuing to argue, that as an unincorporated terri­
tory, we are not yet a member, and there we have all the latitude 
to craft that relationship under our own terms and try to define our 
destiny. 

Mr. DE Luco. If the gentleman will yield at this point. 
Senator, your statement is very moving. But, as an unincor­

porated territory-and my area is an unincorporated territory-the 
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Constitution does apply. There are provisions that don't apply, and 
we are getting those. I am going to read them into the record 
today. But, we are not quite as free as you are trying to craft this. 

We do have limitations that have been placed on us by the Con­
stitution. The Constitution does apply to the unincorporated terri­
tories in most part. And with the arguments that were made re­
garding Murphy v. Ramsey, and they are excellent arguments, you 
know, on the limitation of the vote, that would have to be weighed 
in the context of the 15th amendment, which does apply to the ter­
ritories. That prohibits discrimination based on race, ethnicity, et 
cetera. 

So these are the headaches that we face. Quite frankly, if the law 
that we write and were successful in getting it passed contains pro­
visions that are believed to be unconstitutional, we will be hauled 
before the courts very quickly; and then the courts will have to de­
cide that. 

The gentleman from American Samoa. 
Mr. FALEOMAVAEGA. Thank you, Mr. Chairman. 
You know, the point I wanted to-maybe I need to clarify my 

question with the members of the panel. 
As I said earlier, as an unincorporated territory, which I think 

all of us are-and I say simply as a matter of policy and for my­
self-we will never see the day that any of us will become States 
in the future. 

That, to me, seems to be a very plausible thinking in the process, 
with the exception though, ironically, of the largest of all the terri­
tories, Puerto Rico. Given the fact that it is an unincorporated ter­
ritory, Puerto Rico was also given the option to determine or to 
consider if they also would like to be independent from the United 
States. 

That option was never given to the territories of Alaska or Ha­
waii. It was only as a matter of time as Congress would then deter­
mine that these two territories, Hawaii and Alaska, would eventu­
ally become a part of the union as they are now States of the Unit­
ed States. 

So the point I want to make is that for all of us here, as unincor­
porated territories, there is some latitude that is offered here in the 
process where we aren't given those options? Obviously statehood 
is not one of them-with the exception again of Puerto Rico-does 
not allow us then another possible relationship with the U.S. other 
than commonwealth or even for the fact that we have a covenant 
with the Northern Marianas and the United States? 

Are you following my question here? I mean, do you feel com­
fortable with this option that you can become independent tomor­
row if you want to as an unincorporated territory? 

Ms. MANIBUSAN. Well under the United Nations charter, we rec­
ognize that either you want to completely integrate with another 
country in the form of a relationship where you would label your­
self-whatever-have a free associational relationship with that 
mother country or complete severance. 

And we feel, as a colony, that these options are still available to 
us. We feel, as a colony, still as a non-self-governing territory that 
these options are available, that they are not closed. 
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I also want to say that if we are looking for some legal regime 
here, the Wabol case tells us over 1992 that the equal protection 
clause was not intended to operate as a genocide pact for diverse 
cultures. It should not be looked at as restrictive and limiting and, 
like I said, the genocidal attitude for these diverse cultures. 

But I feel that, as a non-self-governing territory, and under the 
Article 73 obligations, that the United States does-and that people 
of Guam or the Chamorros still have options to either completely 
integrate, separate, or have some kind of an association. 

Mr. FALEOMAVAEGA. Let me go on. I have one more question. I 
know my friend, Mr. Underwood, has questions as well. 

As difficult as it may be right now for Guam, do you feel that 
the process of self-determination is being implemented? 

I mean, it is ongoing despite the difficulties that Guam has taken 
for the past several years in negotiating your desire for common­
wealth, which by definition, as we have discussed earlier, is noth­
ing like the commonwealth status for Puerto Rico or even the 
Northern Marianas. 

I mean, would agree that you are, in a way-this is part of the 
self-determination process is the fact that you made-you have ex­
pressed your will, you want commonwealth status despite the dif­
ficulties that you are having. But this is part of the process. As bad 
as it is in your best judgment, but this is part of the process of self­
determination. 

Ms. LUJAN. This is part of the process. And it is a big step for­
ward. And we are seeking for such a status because we are not sat­
isfied with the political relationship--and there are some-we are 
not satisfied with the applicability of some Federal laws, and some 
aspects of the foreign affairs. And all-you know, the gentleman 
from Puerto Rico, Honorable Romero, really articulated some of 
those very concerns that we have. 

And, you know, looking at Guam as an unincorporated territory, 
there is that kind of uncertainty in that there is no predestined 
status that we are going to attain, unless we fight for it; and we 
have been fighting so long that I must say, Mr. Chairman and 
members of the Committee, that my generation and my prede­
cessors were very patient. They were very understanding to go the 
diplomatic way, to go sweet talking to the powers in Washington. 

But the younger generation, as I say, even with the land issue 
that came about last week, it has really stirred emotions so pas­
sionate that I must say that to say they are restless is mild. But 
to say, too, that they are disturbed is still mild. They are very in­
dignant, you know, with the situation right now. They want to pro­
ceed, and they looked to us-<>r they perceive to us that we are not 
moving more aggressively and radically. 

They really want-they feel it is so imperative now that we act 
and that the United States recognize our desire. I mean, we have 
gone through so many emotions: educating the people. The people 
are also listening and reading all about what they could have, a 
better situation for Guam. 

But they have demonstrated all the things that they have 
learned from the United States after graduating from college and 
from having served in the military. They come home, and they 
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show that they want to protest strongly for not having gotten what 
their ancestors and we have been asking for the people of Guam. 

And, you know, we may sound very emotional Mr. Chairman. 
This is so real. It is a kind of feeling that is being so demonstrated 
and evidence of the restlessness of practically, you know, the entire 
population of Guam. So whether we are going to define and look 
at the difference between incorporated and unincorporated terri­
tory, Congress, I believe very strongly, can structure our political 
status that won't be compatible, that will be reasonable, that will 
also make the United States fulfill that obligation to the United 
Nations when they included Guam in the United Nations charter; 
and also that, by the United States' own admission of having us 
to be categorized as the native inhabitants and also defining what 
native inhabitants are in the territory of Guam. 

The Chamorros are those who were born before 1950 and their 
descendants. So we can debate all the issues here on the unincor­
porated versus the incorporated territory and we may not reach 
any agreement. But I am appealing to this Subcommittee that, in 
your wisdom, you would pass on the great desire of the people of 
Guam to the key players who will participate in the decision-mak­
ing and that we will just be given this fair and reasonable quest 
that we are seeking. 

Mr. DE LUGO. Thank you, Senator. 
We are going to have to move on, because it is 20 after 12:00 

now, and Congressman Underwood has been very patient. I want 
to recognize him. Everybody wants to speak on this issue. The 
Chair fully recognizes how emotional and how frustrating it is. 

Before I recognize Congressman Underwood, let me say that 
when you say that Congress could craft political status, it would re­
spond that that is exactly the question. And I believe that the polit­
ical reality is that Congress cannot craft a political status that will 
fully respond to the desires of the people in these American terri­
tories without the full support of the administration and the lead­
ership of the administration. It has to be done together. We all 
have to work together because this is one tough issue. 

Now let me recognize the very patient and very able gentleman 
from Guam. 

Mr. UNDERWOOD. Thank you, Mr. Chairman. 
And I would like to commend the representatives from Guam for 

their eloquent and spirited testimonies this morning. 
It seems that, as in the case of the Lieutenant Governor's testi­

mony last week, and in Mr. Rivera's opening remarks, my radical 
past will not be left behind-my "alleged" radical past; It is also 
important to point out that in the Lieutenant Governor's remarks, 
indeed, some of the spirit that energized the movement has borne 
fruit in a number of senators, including Senator Manibusan and 
others who are very much interested in pursuing this to its end. 

Yesterday we had a conversation during your birthday party. 
And for the record, I would like to say that you look younger than 
your years. 

Mr. DE LUGO. You mean, 103. 
Mr. UNDERWOOD. We discussed the idea that you were pointing 

out that they are now giving fishing subsidies to fishermen in 
Greenland not to fish along-with the idea that there are farming 
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subsidies for people not to farm. That, maybe, we could give a legis­
lative subsidy for people not to legislate. 

But based on all the reactions that have been forthcoming since 
last Thursday, maybe we could give a departmental subsidy to the 
Interior not to come up with any proposals. This really seems to 
be a sore point. 

The issue that we are confronted with is a very thorny one. And, 
indeed, the point made by our good friend from American Samoa 
regarding the possibility of statehood for the territories seems high­
ly remote. 

And, of course, unincorporated status, as it is currently defined 
and in practice, is clearly unacceptable. And that is really the 
horns of the dilemma that we are at. And I believe that now is a 
critical point in time to craft that new kind of arrangement. 

I remember in the discussion of the delegate vote in the Commit­
tee of the Whole, one Congressman from Oklahoma-a new Con­
gressman from Oklahoma, who is on the other side of the aisle­
and I had a series of discussions, and we had talked to each other 
and introduced our families to each other and he pointed out that 
we should just wait our turn like they did in Oklahoma. 

But the point is that we could wait all we want, we are never 
going to, in all likelihood, become like Oklahoma. And that is the 
point of the dilemma, we have to find some kind of new arrange­
ment. 

I am very interested in Senator Lujan's point. You made a point 
in reference to the demographics. And so has Mr. Rivera. 

But perhaps, Senator Lujan, you would like to speak to the issue 
of what is the reaction of the non-Chamorros in regards to this and 
the reaction of younger people and how do they relate to this issue 
of Chamorro self-determination? 

Ms. LUJAN. Congressman Underwood, I believe that you were on 
Guam when there was a Filipino gathering where a professor of 
the University of the Philippines had conducted a seminar particu­
larly on the Commonwealth Act of Guam. And at that time, most 
of the attendees were Filipinos, and they were very receptive to the 
interpretation of the professor who had indicated that the 
Chamorros should be really given the opportunity to vote for self­
determination in that all other ethnic groups who have adopted 
Guam as their home have been given that opportunity. 

And the Chamorro people, although the Treaty of Paris gave 
them that right-or the United States has the obligation to allow 
us the opportunity for self-determination-it has not come to re­
ality. And we are still waiting for that. 

So as far as I see from the other ethnic groups as they become 
more enlightened, more informed, I believe, Congressman 
Underwood, that we won't have too much of a problem of their ve­
hemently objecting to the Chamorro people having the right to vote 
for self-determination, even if they do not participate. 

I know that we shall continue to educate and enlighten the oth­
ers who have not had the opportunity as the Filipinos have had. 
But I don't know-but I have a gut feeling-that those people ac­
cept-as a matter of fact, you know, they chose to come to Guam, 
although they already knew our status. 
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Mr. UNDERWOOD. Is it not true that in the process that has been 
identified in the Commonwealth Draft Act-and I know in the dis­
cussion in the Commission on Self-Determination they refer to a 
constitutional process-it is determined by a constitutional conven­
tion on Guam. 

So the process by which this would be implemented would be 
participated in by everybody who is on Guam. 

Is that not the case? 
Ms. LUJAN. They will definitely participate if the Commonwealth 

Act is passed or approved. It will give them the opportunity to par­
ticipate. Even for the constitutional convention, they would elect 
the officials for that body. 

So we are not-we didn't design the commonwealth to discrimi­
nate or exclude the participation of those other ethnic groups. But, 
indeed, they are to participate every inch of the way. And that, you 
know, in the constitution, if we draft a constitution, there may be 
a procedure there where it may disallow them to vote for self-deter­
mination. 

But they would have had the participation in electing the rep­
resentatives to the constitutional convention. 

Mr. UNDERWOOD. Did you have a comment on that Senator 
Manibusan? 

Ms. MANIBUSAN. Yes. I think for the record, more importantly, 
to recognize if you are looking at the participation of the non­
Chamorros and the issues of self-determination lies within Article 
I of our Commonwealth Act. Article 102(a) talks about self-deter­
mination. It talks about U.S. citizenship rights and that the people 
who voted, the voters of Guam, including non-Chamorros, voted to 
accept that commonwealth, is the process that would lead to self­
determination. 

So there seems to be the desire and the willingness to accept 
that, through the constitutional convention, the rights of the 
Chamorros would be recognized in that self-determination issue. 

Mr. UNDERWOOD. Okay. On the issue--Mr. Rivera, you brought 
up a number of issues concerning Chamorro self-determination. 
And one of the recurring themes here, certainly, and from the pre­
vious hearing-and something that the Chairman earlier alluded to 
but that did not come out as strongly as in the first hearing-is the 
relationship of Chamorro self-determination to Chamorros who 
don't currently reside on Guam. 

And this is, of course, a major issue in terms of Puerto Rico, be­
cause we are talking about millions of people who no longer live 
in Puerto Rico. 

And what is the relationship of those Puerto Ricans who live in 
the U.S. now in terms of Puerto Rican political status, elections, 
and their participation? 

Does your organization have a position on the participation of 
Chamorros who don't live on Guam? 

Mr. RIVERA. In terms of organization and specific position on 
those Chamorros who may not be residing at the time that the par­
ticular act of self-determination occurs, our organization didn't 
have a particular position. 

I think that that discussion and that debate has yet to be real­
ized. And while the Commonwealth Act provides specific definition 



105 

as to who is qualified to participate in the act of Chamorro self-de­
termination, it leaves the process of that act of self-determination 
to the constitutional convention. And I believe that is where it 
might be appropriately addressed. 

Mr. UNDERWOOD. Would you be willing to venture a guess as to 
popular opinion on Guam regarding that? 

Mr. RIVERA. I am not sure I am willing to venture a guess. But 
both sides of the issue as to those who wish to include all 
Chamorros, no matter where they are at in the world, I seem to 
hear strong opinions on both sides. 

And the other side being that only those who currently reside at 
the time, that the particular vote of political status occurs should 
be allowed to participate. I think there is strong positions on both 
sides. 

But as I indicated, that debate and that question is yet to be 
really determined. 

Mr. UNDERWOOD. In terms of the self-determination process, 
would you describe as desirable from OPIR's point of view, what is 
the process of self-determination in terms of, is this a continuing 
process? Is this a one-time shot? 

I mean, do you visualize that there will be a one-time election? 
Are we talking about a continuing process? 

What is the kind of general forward-looking view? I know that 
the testimony always refers to the denial of a right that was pre­
viously recognized. 

How do you see that being fulfilled? Do we have an election and 
that is it? 

Mr. RIVERA. Well, I think we have to consider self-determination 
as a fundamental principle, first of all. 

And then from there relate the principle of self-determination to 
a particular case. In the case of Guam, the process of self-deter­
mination at this point is being designed as a means through which 
decolonization actually occurs. 

In the decolonization process, there are specific outcomes that 
are guided by international convention in terms of the appropriate 
or acceptable political status that would be viewed as being self­
governing. 

Now in the decolonization process, the act of self-determination 
could be a one-time process depending on what the status is cho­
sen, or it could be a continuing one. As an example, if in the case 
of Guam, Guam chose to integrate with the United States as a 
State, the obligations and commitments as citizens of a State of the 
Union, therefore prescribes that that decision, if consummated, 
then becomes a one-time act. 

However, if Guam were to become independent, as with any 
other member of the international community, that process of self­
determination is ongoing. 

It may not result in major changes, for example, in political sta­
tus; but every independent Nation in the international community 
continues to exercise that right by way of reforms, reaffirmations, 
or certain adjustments in their particular form of government. 

So I think in terms of self-determination, as we are concerned 
with in the territories, we must first and foremost consider such in 
the context of decolonization. 
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I think this is related to not only your question , but the ques­
tions that have been raised earlier. And that is: By what guidelines 
do we operate? By what guidelines should the United States Gov­
ernment be guided by? In dealing with the territories, is the ques­
tion one of constitutionality; or is the question guided by inter­
national convention to which the United States Government and 
the rest of the international community is a party to? 

In international convention, the process of decolonization and the 
act of self-determination, if they were to be guided by international 
convention, no limits can be placed on the options available to peo­
ple in these territories. Those limits could be interpreted as a con­
stitution of the administering power. 

The administering power's constitution, by international conven­
tion, cannot be used to limit the options open to a people. 

I make that reference to a people, because it is people who are 
colonized; not places. If it were places that we were talking about, 
it would simply be a struggle for those places. But we are talking 
about people who are colonized, and that is who was colonized; not 
places. And it is clear in the Chamorro history that it is the 
Chamorro people who have been colonized. And it is they that must 
be allowed to decolonize. 

Mr. UNDERWOOD. I take it then that you concede that statehood 
is a final option? 
. Mr. RIVERA. Yes. Or if integration into another union-whether 
it be the United States or not, if entry into the union does not 
allow further determination of political status, then obviously it is 
a terminal kind of a decision. 

Mr. UNDERWOOD. Senator Manibusan, you made reference in 
your presentation to various obligations of the United States with 
respect to the U.N. charter and U.N. activities. And maybe you 
could explain to us what U.N. activities have occurred on Guam, 
if any; and, also, what the U.S. role has been in the U.N. process. 

Ms. MANIBUSAN. Well, I think I am proud to associate our ac­
tions in the constitutional convention issue; and there was an ena­
bling legislation-U.S. enabling legislation that allowed Guam to 
write its constitution. 

There was a vote that was needed to be made by the people to 
ratify that constitution. And it was at that time when the United 
States had actually asked the U.N. decolonization committee to ob­
serve Guam and only because they thought that the constitution 
was going to pass and only because they thought that that would 
be the final act of self-determination if the constitution were to 
pass. 

Fortunately for Guam, you and I were successful in our efforts, 
Congressman Underwood. And I am very proud to associate myself 
with your endeavors and all your hard work in trying to realize 
that the issue of decolonization has not yet been fulfilled. And the 
people of Guam still have that inherent right to self-determination 
to be exercised. And so that was the only time that I know that 
the United Nations did come to Guam and observe Guam during 
this process. 

Mr. UNDERWOOD. That is very revealing I think. I don't know 
what the current Federal Government position is relative to the 
territories in the U.N. process. 
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Ms. MANIBUSAN. They continue to report on us, and we continue 
to be under the non-self-governing territory category. Although, you 
know we find exceptions to some of their reports. 

Mr. UNDERWOOD. And I think that is important that people from 
Guam make corrections to those as they see fit. At the same time, 
it is important to note that spinning off that remark, it is clear 
that the Federal position has to be made clear. 

I mean, it has to be a willing partner in the process of self-deter­
mination. And to some extent, what Guam has engaged in is a uni­
lateral process. It has declared a process to exist. It has enacted 
laws. It has appropriated money, and now we find ourselves at 
this-at the same time. I think Chairman de Lugo's comments­
at least in the first days of the hearings, he made reference to it. 
Today is the process that there is-there must be mutuality in this 
process. In a sense--although I don't know whether mutual self-de­
termination is a kind of an oxymoron, but there has to be mutual­
ity in the process of self-determination. 

In the commonwealth process that has been engaged in by 
Guam, do you think sufficient attention has been given to accom­
modating what might be Federal interests in the process? 

Ms. MANIBUSAN. I am glad that you asked that question. I was 
trying to just make two points of Congressman Faleomavaega's 
comment on whether we have been participating in self-determina­
tion. I would like to say for the record that Guam has been the 
initiator of every initiative with regards to the political relationship 
with the United States. 

And in the Albuquerque meeting, Guam was told to, hey, tell us 
everything you want. Let us know your desires. Throw in your in­
terests. Let us find out how you feel with immigration. Tell us 
about labor. Tell us about why SSI benefits were unilaterally and 
arbitrarily not applied to Guam but yet the Chamorros right across 
from you have SSI benefits. Tell us about the Jones Act. Tell us 
how you feel about certain maritime laws; about the FCC regula­
tions? 

So we sat down and we thought, gee, why don't we get our act 
together? Well, our act is together here. And if you are talking 
about the other side of the coin, we want to know, also, in the self­
determination process, the United States' interests. We recognize 
Guam as part of the national security. We recognize how important 
Guam is. But we also want to know what other interests the Unit­
ed States wants from Guam. I mean, how much land do you want 
for your environmental concerns? How much do you want? I mean 
if you haven't addressed it for the last 40 years, why would you 
want it now. Return it to Guam. 

How do you feel about our shipping laws? Do you want to have 
foreign bottom or American bottom ships coming through? I mean, 
we want to know the Federal interests in Guam. 

And I also think that in order for us to have a real and sen­
sitive--as Congressman de Lugo, the good Chairman says-new 
leadership to be effective and to be sensitive. How are we going to 
be effective? We cannot go with the politics of the moment. We 
have to understand that when Guam people, the Virgin Islands 
people, the Puerto Rican people, the people of the insular areas, the 
American Samoan people, come and face-to-face--whatever you call 
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it, whether you call it discussions or talks-with leaders to a task 
force, to our congressional leaders, that the talks and the discus­
sions are real, and that they are carried forth , and they are not 
just politics for the moment and attitudes change. And, gee, I am 
sorry, Guam, but we just changed our mind; we don't want to re­
turn the land anymore; we want to keep it; we want to call it some­
thing else. 

So I feel that all the peoples of the insular areas have to now 
hear from you, their leaders, a real and a true sense of wanting to 
address these issues. 

And it is no longer just politics for the moment because you are 
dealing with living and destinies, not only with our generations but 
what kind of leadership do we leave behind for our generations to 
come? 

Mr. UNDERWOOD. Thank you very much for your responses, all 
of you. And I appreciate the fact that, as the Chairman has pointed 
out, you have come this far to make your points, and also to submit 
additional documents to the record to help us forge a kind of new 
vision for the insular areas. 

I think that there are-as the Chairman pointed out-there are 
really a lot of things going on here. There are certain political reali­
ties that we need to confront. At the same time, it is important to 
understand exactly the aspirations of the territories and more im­
portantly the legal arguments so that we can deal with the political 
realities in a more effective way than we have in the past. 

Thank you very much for your presentation. 
Mr. DE LUGO. I have one or two additional questions here. I have 

one for Mr. Rivera. 
The question of self-determination, what would happen if the 

Chamorro people choose a status afterwards other than common­
wealth, other than the status that has been chosen by the major­
ity? How would that be resolved? 

Mr. RIVERA. I think, Mr. Chairman, if we consider how the Com­
monwealth Act developed in the first place, we can then begin to 
understand why it is crafted in that way. 

In that the political status that was chosen during the plebiscite 
in the early 1980s as being commonwealth, all U.S. citizens partici­
pated in that process. All the while, our organization's position was 
that the political status question for Guam was not a question of 
U.S. citizenship rights but one that was related to our colonial his­
tory. And, as such, being the people under colonial domination, we 
are the people that have a right to change the political status as 
related to Guam in that Guam is our homeland. 

Now, if the Chamorro people choose another status other than 
commonwealth, it is only because the act of self-determination by 
international convention prescribes certain types of statuses. The 
same-the question of, if the Chamorro people were to choose state­
hood, and that choice is consummated, then there are attendant 
processes and obligations with respect to that choice. 

The same can be said about independence. If Chamorros decide 
to be independent, then the right of self-determination, we feel, 
then, addresses, as we indicated, the commonwealth is an interim 
status. 
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Our organization's position is that commonwealth is an interim 
status, and the permanent status can only be decided through 
Chamorro self-determination in consideration of all the available 
options. 

Mr. DE LUGO. I see. So the position of your organization is that 
commonwealth is an interim status, and final determination on the 
political status of Guam will be made by the Chamorro people? 

Mr. RIVERA. Yes. 
Ms. MANIBUSAN. That is right. 
Mr. DE LUGO. Thank you. 
Well, Senator Manibusan, the budget put the Guam common­

wealth representative under the Office of Territories, OTIA. Does 
this concern you? 

Ms. MANIBUSAN. OTIA concerns me a lot, whether it is under the 
budget process or any other process. 

And so I can tell you my perpetual frustration , and I would like 
to-probably better delineate them. 

But of course, just lately we have been self-sufficient in a lot of 
ways. I remember in my early days how we would always wait for 
our budget appropriations to enable Guam to economically suffice. 

And in our recent-in our own entrepreneurial spirit of the gov­
ernment, we try to be less reliant on the Federal budget. 

Although, as I said, the-a lot of things concern me with the of­
fice of OTIA. And I would like to refrain myself from even talking 
more about that issue. 

Mr. DE LUGO. Let me ask you all something, and this is not the 
subject of today's hearing, but it is very much on my mind because 
of what has transpired before this Committee. 

I am sure you all have heard that a number of us have been con­
cerned that the administration, whether the previous administra­
tion or the present administration, that they be more responsive, 
that they be in a position to respond to the needs of the territories. 
It is for that reason, there was legislation introduced by myself in 
the House, and there was legislation also, I believe, introduced on 
the Senate side. 

It was discussed by the Secretary of Interior when he appeared 
before the Full Committee. At that time, the Secretary had said 
that he would work with us in creating, within the administration, 
a process or a structure that would respond. But, it was never the 
intention of this Member that this would be turned into a super­
Interior Department for the territories. Far from it. It was the in­
tention that the territories would still be able to go directly to the 
dept. For example if you have a problem with education, you would 
be able to go directly to Education, as we can now. Or, if it is with 
housing, you would go directly to HUD. But that there would be, 
within the administration, a structure that could win battles for us, 
that when you negotiate matters such as the negotiations on com­
monwealth, that there would be enough muscle there to get the 
other departments in line. 

That was the intent. And that is still our intent. But, our concern 
is that that is not what is being put together. At the present time, 
there is no consultation with the administration and Congress on 
the reorganization. There is a concern that this is being crafted to 
put all the power back in Interior. 
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What would be your reaction? What is your reaction to what I 
have just said? I would like to hear from all three of you. 

Ms. LUJAN. Mr. Chairman, we are very much with you in the 
idea of having an administration representative that has clout to 
inform the President of our concerns. 

We feel very frustrated with the the Department of the Interior 
in that we feel sometimes that some of our concerns are not being 
transmitted to the appropriate officials. And we want that rep­
resentative now. We want to have that representative in place so 
we can get on with our discussions. As we have had the task force 
before, it really didn't seem to have worked out. So we are very 
much in agreement with you, Mr. Chairman; and we would like to 
see that come to a reality. 

Ms. MANIBUSAN. Mr. Chairman, I would just like to echo the re­
marks of Senator Lujan. We are in favor of your desire and your 
intent to elevate the territories to a position that gets the Presi­
dent's approval, endorsement, concurrence, whatever you want to 
say; and also for that particular position to be not within the Office 
of Territorial Affairs. I don't see that. I mean, w~it doesn't make 
sense to have that power be widened, if not broadened, because 
that is the same power that frustrates us. 

So we recognize your sincere desire, Mr. Chairman. l think we 
recognize the frustrations also to elevate, once and for all, the insu­
lar areas, the people of these authorities, to elevate them to what 
you are trying to achieve. And we support you in any way that you 
want us; we will give you that support. 

Mr. DE LuGo. Thank you very much. 
Mr. Rivera. 
Mr. RIVERA. Mr. Chairman, without the intimate knowledge of 

the types of reorganization and reforms that you might be referring 
to, let me just respond by saying that I think your concerns about 
responsiveness on the part of the administration is shared by peo-. 
ple in Guam. I think our perceptions of how we relate with the in­
stitutions, the Federal institutions of the United States Govern­
ment, is always of concern. 

And the extent to which we view them is measured by just how 
responsive these institutions happen to be on our needs. So in 
terms of the specific reforms and reorganizations that might be 
suggested, people in Guam generally view this situation largely on 
the basis of, is the Federal Government responsive in this relation­
ship to mutual needs and concerns? 

Mr. DE LUGO. Well, I think the Federal Government has got to 
get in the big leagues when it deals with the territories. It is very 
bush league at the present time, and the performance at the last 
hearing and the statement that was presented to this Committee 
from Interior was an example that they are still playing down in 
the minors. It is time to move up into the majors. 

We originally saw this being placed over in the White House, be­
cause we wanted to give it that type of importance. But we have 
an outstanding Secretary of the Interior. He is a man of great sen­
sitivity. He is a real leader. And he is someone who has the Presi­
dent's full confidence. 

So the Secretary of the Interior said that he would like to be the 
Chairman of this Insular Policy Council. We saw it as an insular 
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policy council, and this policy council would set policy in close co­
ordination with the dialogue with the elected leaders of these terri­
tories. They would also start resolving some of these problems 
which we are not in a position to resolve right now because there 
has been this lack of leadership within previous administrations, 
both Democrat and Republican. 

We have agreed that the Secretary would make a fine chairman. 
But in agreeing to that, we are not agreeing to putting this under 
Interior. We are not interested in empire building. We are inter­
ested in creating a situation which will provide some leadership 
and some responsiveness for the United States territories. You can­
not resolve your problem of commonwealth without this type of 
leadership. And we, as a Nation, cannot resolve the problem of co­
lonialism without this type of leadership from the administration. 
If we do not have this type of structure, it will not be resolved 
peacefully. 

So I urge the administration to respond to this concern in the 
Congress and to respond to an historic opportunity. The people of 
Guam are crying out for a resolution to their political status. 

The people of Puerto Rico, 81/2 million United States citizens, are 
crying out for the resolution of their political status. 

My territory, the United States Virgin Islands, will be going to 
the polls this year to deal with political status. And none of us 
have the answers because of these constitutional questions that are 
thrown forward as road blocks to resolving these issues. 

We need the best minds in the administration coming together 
with the Congress to work to resolve these issues. I hope that the 
response will be sensitive, patriotic, and fully grasp this oppor­
tunity. Without it, we are not going to go anywhere. 

If we only are interested in empire building within the adminis­
tration, we will lose a great opportunity. Too much of what we 
heard in recent days seemed to us, who have lived through it, like 
we were back in the 1950s. This is not what the American people 
expect of this administration, and I am sure that this is not what 
either President Clinton or Secretary Babbitt will have of this ad­
ministration. 

I want to thank you all--
Ms. LUJAN. Mr. Chairman. May I just say one thing before you 

excuse us? 
Mr. DE LUGO. Yes, Senator Lujan. 
Ms. LUJAN. I would like to thank you very much on behalf of 

Governor Joseph Ada who has dedicated me to represent the com­
mission in this hearing. And I want to also convey his best regards, 
very much on behalf of speaker San Augustin, who also could not 
make it here but who delegated Senator Manibusan and me to be 
at this hearing. Thank you very much. 

Mr. DE LuGO. I want to thank all of you for being here and for 
being so helpful to us today. Thank you very much. 

The Chair has a letter that was written by Congressman ad-I 
am sorry, Governor Ada, and it is addressed to Admiral Kristensen 
and deals with last week's hearing. There are also some attach­
ments from the Pacific Daily News, articles dealing with the sub­
ject. 

If there are no objections? 
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Without objection, the correspondence and the attachments will 
be placed in the record at this point. 

[The information follows:] 
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~I.Jil'ntlt.C'.C'V!1.'11lX 
~'i[lU.(A'U.Rf 

~a;..u,'*'~Cu...s..'\. 

RADM Edward K. Krist~:= 
CO.MNAVMAR 
PSC 489Box7 
FPO AP 96536-00Sl 

Desr Admiral Krls~enscn: 

In the time ~u have been COMNAVMAR. we have doDe so= good worl:: 
ll>gethcr aDd I have always c:onsidercd you a thoughtful and dece.nt lllllJl., 

whicll is why I am so pained by your thonghtlesll.. illscnsitivc and downright 
insu!t.io.g commc:nts nu.de darillg the lleariug in Washingll>n, D.C. on our 
Cnngreuma.n.'s bill • .ILR.. 2144. to transfer 3,200 a.cres of Ctmlally underutlll7..ed 
property held by the federal govcmmen1 in Guam.. 

Por you to u.y lh2l. you bc:J.mve that if we m: given our own land bat:k we will 
"burt oura:dves• Is one of the 1110st bl.a.r.anUy paLemalistic. imperialist. 
condescending. anoga11t, colcDialist. ID.d illsultiJ1g stlltements I have ever 
heard of since the days long paat whc:11 Presidcnt McXillley was quoted as 
saying ll · "111'115 the White Man's rlght !D rule ova 1hc bmw:ll people of this c:stth 
iv. order U> ralac them from their slovenly CO.Ildition and give them th" 
benctita nf" civill:zatloD- Adm1rzL knowini yov aa I do, I don't know bow you 
could aay these tbiD.gs. 

If yon hadn't said llwsc thi.llp ill Croat af a CongressioiU.l Commillee, In public 
and II• run media view, and be1im: ~tativcs of our own Govemment. I 
would uever have believed &aeh words could have C5C3ped .from your mouth. 

Admiral Krlslenscn. for better or wmzc, this is our island. I do.ll't care how 
liWIY • guns. tanks, missiles, ships or !mops you have, it is slill our Willld. I 
dou•t =re how few' we are. or how many you an:.. you stilJ ea.nnot. change lhe 
simple lrnlh: It is our island. 

You have no tight tn rell us what 10 do wlth our island, illiY mote !han we have 
a rigbt tn so tell people in the United Sw.ea or suywhere else wbt 10 do with 
their OWII land. 

A.!td do you really Clq!eCt us to· pay the federal government $900 million t'or 
this land? Yon haV!> got 10 be: kidding! 

Admiral bee the fact&. Spain siDle· this island from om people. The.a the 
feder.U aovcrn.ment accepted the s!Dien property from Spain in the Treaty of 
P.I!Iio:, making promises In the course or thai: Treaty that have uever been kc:pt. 
Theu to add ill$Uit to injmy, the military occupied some 60% of our island after 
World War II. reso:icted our OWll people from ""'ti.llg root O.ll their property; 

t~ 
Ccmmonweal!h Not 



114 

Pogc Two 

restricted travel LO :u>d from our entire islond, willfully prcveo.ted tbe 
esrnb!isb.meo.t of :1. dec.:ut privat.: c:couomy. :J.D.d liave kept one third of our 
island from us for more lb~c forry yc-.us • .:vcn lhou11b you b:u-ely usc a ~;ood 
part of Llul or don't evo:n o.se il :u cl.L · 

The land eond=ned by lbc mi!it.ary ~ncr World W:u: II was eoo.demo.ed agaill>'l 
our p•uph: who W..re not eveu citi;a:ns of lbe UJJ.ited St.ates at the time., who had 
oo voice. no repro.sento.tion , no particp~tion. uo part a1 :ill iA the ruo.niog of 
the Governmenr of Th~> Uoit.!d SUteS. · We still dou't. The military had 110 
authority granted to them LO exercise eminent domain powers over us. Due 
process W'.lS o.ot followed. as no :tppcals "'""' o.!Jowed. except to the military 
it.sclf which wo.s the tAker. Our people wa:: p:li.d pennies per squ~re meter for 
their lat1d. They were =p!oite:d :wd intimidated - o.fter all - the milit.Oly had 
bombc.d Ll.tis island LO 3mithcrecas just ~ few ye:u:s before. 

lu tltc: l:uc sev¢Uties OU!d e:u:Jy eighties. Congress pnt :1 c:~p on what we could 
expecr. as compc:ns:ltioo for Lh= illcg:ll wings. 'Jlu: ""P "'"" $39 miUion. less 
legal tees. FOR THE ENTIRE. ONE 1'H1.RD OF THE ISLAND 1liE MILITARY TOOK. 
Thlll.'s more rhao 40.000 ac=. Now you su~:~:est lbe people of Guam p:ly $900 
million rnr :1 m•re 3.200 •cres that w:tS esseatially stalm £rom them? This is 
cr~zy. 

! c:tnuoL help but woudcr if sctuc of this stems from · a smoldering resentment 
over tbe fact ~~ NAS Ac= h:~S bceu closed by the B!I.Se Realignment and 
Closure Conuuissioo. BRAC h.ns dete.rmined lbar tbe millt:ary docs not require 
in Gu:uu !his :tctive .Wiit.ary b:>sc. BRAC h:IS dc:t.e:rmiucd thai it is sw-plus to 
your n<!t:ds. II :tn 3C::tivc mili.=y b:l$10 in GWliD is St!rplus, then the thousands 
upou thouS:J.D.U of :U:te:i you folks bo.ve held, widw111: :u.y ase of the property, 
for more Ul:u1 forty y=rs is clenrty surplus. And be~'.s the bi:_ot:St irony of 
o.JI: Because BRJ\C ill closia, NAS. w• will probllbly cet ir. b~~ek: for !rce. If 
we':>: ~wine; to pl back one of your b:tSes for ~- isn't it ridiculons 10 think 
we would ever pay one red cent for llllld uk:en from us th:u. you don't even usc 
at all? 

Admir:ll t:U:C the faas. You guys bave woy LOO much l:md hue in Guam. You 
tl:1ve mor.o th:tn you needed even during the Viet .N:tm War. You h.ove more 
th:tn you have .:vcr ocetlcd. a.ad in this ngc oi ~hriuldng military spending. 
more Llt:>n you ever will need. 

You've got to ;Pv~ it bx.k. Th!u's ill there is tn iL Yea hav~ nn mornl riz:ht to 
this llUld, none :1L 3ll It belongs ID Cu:un.. You may be michr;y. bnt if we have: 
learned ~yt.hing from all those ye:u:s of Americ::~D educ:u.ion. it's that io ihe 
USA. ntrght is not •uppo:n:d tu mllke righl. 

Admiral . it's not roo l~te to redeem yourself with our people., who you have so 
gn"lvous ly insulted. l ;>:~); you to iniri:uc a new l:tnd study. on your own. You 
lmow tb>< yuu can cxc= tbou=ds o( acre:> beyond the 3,200 acres in this bilL 
Do iL Forg~t ~out trying UJ t:tkc: mogcy from us.. You're aoL in the rC':1I esute 
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business. a~>d tru.re is no way that our people. and I m= all our people. 
rc~:ardless of ethnic background, Will allow you 10 bankn:lpt this island and 
lhla community. Give f.t all bacl::. Admir2l. 

Wben our people had those papers pushed nndc:t their noses fony yc= ago 
by milibry r:eprc!Cnwives, they were · told that their land was needed for 
national d.efei!Sc. They we.rc graa::ful for lhc war ending. They were 
IAtimidated by your awesome might. They believed. 

Forty years laLer, we know that some of !haL nadoiUl defense justification was 
a lie. Too many pmpetties became recreational beach.:£ md golf cou= -
bcacbes and golf cooncs cur own pe<>ple were n::strictcd !tom. 

And uagic:a!ly, so much of i t wu Dever used :at sl.l. 

Give it back Admiral. In yom: bean, you blow ils the rlJbl. lhiDg 10 do. Ill my 
he=. I kuow tbat dap!te wllu has llii.IISpil:ed. you ue :m honorable man. 
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New Interior official's 'shocking suggestions' 
~ . C~~ ~~~t~~~~':;ny. '1\imar ;:~.~tr~~~~tlny of n· bu· ~~G~~i~i~ n~w~J~ ~=lpc~ 
v~wi;;;;;-,;;ly nppointod Aa· sold U!o lloparlmOftt oflnt.rior 'So much for tho houoymoou," cffio NoUonol Hletorleol Pa1·:c 
olaton I Soc:ro\ary of UlO lntori· loIn IMlppol~ aftholand return. c:ommon!OO U. Gov. ~"ro.nlt I'. 'II would bo lmprudont oftlu 
or LcoUo Tumor violtad Ouom . Howovot·, oho aloo I'OCOm• m ... COinparhiq 'l'w110T! oorll- l'oduol government, In theB< 
l
0
nr J ... ~~·.~-"' .. promlw·~~~~•,.no~"erne- mondod thai tho land tom• ~ t~oduoo "!' Ou01n ID l\111'. writ;.. ,.Umco oCAoYOI'IIly lll!htonod bu1 

...... bet ~· ,.,.. ,. porarily ~. lnmotorrod lo Uto IDit lllal.oononiB, whlolr:ho ·do, .gtl., to.rtloOIO Tllluohlolonc< 
ai."Jnd

11
.,1oco.,.

0
!_goY

1 
uotn.,.,m

1
'umoaLorcl•·'· Ill Iorio•· Dot•arlmonl unUJ ocrlbed Ill on h..WIID tho J100- w!U10111 "'!llJ""'""IIon, 011ly t< 

- ..:1 w $l'or'"th'"o""rolllDI up wtUto UIO pion. ttla of OUIUII. '11 wu doflnllaly wm oround IUid opproprlnlc 
longod lho Ounm .cotntnun!ly. ., 10 Jl por1:1.oa. ohoJt.li•od." now 1\lndo to lta1' for tho pw• 
'Judp WI by what Wt do.• In nddlllon, 0)10 rocommond· . 'l'urnor also ro<•llninondod chnaooC'oll printoinholdlllll" lr 

Veolordoy, TUnler look hor od U~al u.at plan bo o_pproved by llutl O..vGIWn bo roqulrcd l:o the put.'1'urnor wro!o. 
finlocilon with rotpocl to IIIOSoet·otruyoflholnttriot•bc- pay folr IIUII'kM vnluo for any .Quom Dol. Robart Undor· 
Guoau'o land J.uoo •lnco tnall- f~ land~ /IZP- rolurnad'. to bt· pi'Opoctloouot Ultd aocordlnrw wOod iodd bo ,_,'t oucily SUI'< 
lng ibol tlaiomoni - and IIW"D Uuril'lf't~..,.ubllc bt1111· ~~~""''plan, Sbo ox· whet-'l'unlor lnt...doc 
GuotR officio!. do6nlloly dlda\ fill!llidoll1101. . · piObiid'IIICb acllluee'II!OIIid "DDI· to -V07 wiUt hor lei!Jmony 
lllto whaUI•Y ,_,._ . 'lL wu ohoc.klnr thaL lho' 1W1111Md tbo.......,.._l.o for pub.~ .,.,.. obo -'hi litO hoaihlll 

Allhoucb oho did not- -.ld co1110 up wtlh ouch a our• Uo bonall~ 1110 and lo IIU•nl . Ill ioxplala IMnolr. · . 
·In ~D ~~'!'n"yr ~ ... ultym111~ .-lion,• 11icl Speokor Joe T. ~lanHruuitcl taleo t• for- !t"::.:!J ._..u.. oCIDl4n~ 
wriU.a ._.._ " ~ S... Apolla, who loo.Uilod ol lolonolo." U. · oa'L!Tume<'•ldou 
day't cvot ..... IIMMtol.l I....U.. in llta heariq. · oally, ·Turnor ,...,..tod ,..... ~ "nlon_ob-
Wublnrtooo, D.C., on a biD to "l~tlllr.eQOincbodotoUIOsm>- thal&amo ot llao- Iondo >louilyhutoboaloCoCedUC<I· 
retu"! 3,200 _... offodentl oa· Orpni~ dnyo whon WI won bo llltd 111-tlrv, Uu-aUJb laD<! IIDI1," ioald U~. 

Land plan frustrates officials ~· 
~~R~~T g 

f.liilioiii:SW,_,_ ' J t's the same old thing. Just as we are get- ~ wun o ... )'OitordnyuJd F! 
u,.,......, u-..Jy !h .. t ... lod . ling close to getting something, th<ll/ throw "'~ 
wllh i..tlmDRJ on tho .,_ I h and _, j 
lAndt biU u~a~touoraJ oiii<Lalo n a some wrenc we get screwed.' 
doflvlll'll<l nt 1 congroNionol - GOY. JOSEPH F. ADA 
hoort..,,. Woahi~~Qton, D.C. ' ' 

lolaNI-omc~o~a alao..,ktlboy · 011 lflnd IVIum I 
WDI'II wwr!od thallho toiiiJnci. n,- whloh l'oooQIIIlOlldod·Utal ""'"- owu. o.L llobort .... dtltolcllllmou "W 
U11 .f(ldonl pvoraniont have Una;w;.;!.-lha biU'o auUtor, IIIONASbuooiotnr/~11.:;: • 
m0111 coNto1 IM.t.o .JinADCIAI. . "!'i4bo.,...ollll"'tlklonUhal andlltol'aonooll•uallltaryfo· :;. 
.._.,g,wtllbr .Lito rtlunt or 1110 u.s; c.....- -'<! ulll· e· Now lboy W11Di ut 111 .q-
lhe llllldo to.Gualli - wOuld d~ 111111u11. p,. .II' ... bill o Plllltlvv 00: .. m,.., for t.n<IIW ""' ., 
ley llto·bUI'o "'''"'DY!!l• · . . · w~o·- "''l!!aalliiJ Olncolbe fed- IU>doruUihod ro. ,_-..~ r' 

·--- oral pnrnnunl doaland !Ito AllliougtuttadldlllliDppOIIrilt lil 
, ~to bo .,..,.. moro ll10n ponon oi II• holll'lns.AU!oiiiN IS 
~ ;Yiuii op. lntorlat Boorolary, Laollo 'l'lln>-' 

·: 'I doG, lhlnk' ~(Uta loollmD- et'o 'lllillatt ~ oddid n.ot 
· ~. hiiR- -:.111111. Un· to a-·• lite. 'l'lll'llllr ......... 

·ll.ouam::;i:= · ='!J::=-=~ 
· Oil UtO biD bolbro lho 9aboom. lntodorantllo~~for = M~ .... ...!:..'i'if: ~::YJ:.?~IIJIIIO . ;::"'br"'u;.~u!:'flj!'; •no ltolhonomo 11111110mo 

• . . A--'- OL- ,_.,_~II- people"' W..tw..tun, D.O. oWl 
•-• u~ -·-•- - cilnlldorOtwll·luollnmAIUnltD ="'J,.......tlntrtOOuamoGI- daolde thomoolvoo whoi:lodo · 

wu Novy l'faor Ad111. JW. wllb lho lott .. • oold U. Oo•. 
lL Krhrltnten'oiUIIJIIIIIIIoD · Prank Dlao, who loolllloolal tlto 

IIIMIIlo--o(GiiaaoJ. t-nnc, 'lr•nlooadoillyloctlo.' 

~thor-~~1--' ...... '!!~ OlbOroi!Walo -ln'lllll1kular U..1 , -• u•- lbo ,..,.rnor - oohf U10 ,..,. 
r to Krio-.., falr OC'IIftiOftl .,... piaclnr oboloclllo 

mariutl valuo oeu .. 8,200....... lr> tho path or ~bo load ... 
lo UOO mllllo11, or obout · t.um.'lra Utewmo ohlllolnc." 
t280,000 ,..,......_ · oaldAdt. 'JuolotwoansoWntJ 

"Ibol'a ndlculouo,' uld Ooy. dou to aoWnt1 -.oiiU.g, 1boy 
Jo .. pltlf. Alill1 who did not ot.. throw Ia 01101111 wronch 011d wo 
land u.; hoar11111 bu~ .....,Inc! Rlli1101"01fod.' 
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Mr. UNDERWOOD. If I could make a brief comment on 
that. 
Mr. DE LUGO. Yes. 
Mr. UNDERWOOD. Yes. I was going to make the request myself, 

but since you have, I would like to point out for the record that the 
comments made in particular not only by the Governor but by the 
Pacific Daily News columnist Joe Murphy in the editorial, the na­
ture of the comments that were made are uncharacteristic of how 
the press has been treating this issue in the past. 

And to point out, again, that the fact that the proposals that 
were advanced by DOD but most importantly DOl last week were 
the galvanizing force for this. 

And you will find almost near unanimity on Guam in terms of 
outrage and the feeling that this only points up the importance of 
political status process. 

Mr. DE LUGO. Yes. In Joe Murphy's column-! happen to know 
Mr. Murphy, having had the opportunity to visit with him a few 
times when I have been out there in Guam, and he is a long time 
resident of Guam. And he is a continental. We refer to him as a 
"continental" in my part of the world. 

Mr. UNDERWOOD. He is from Europe. 
Mr. DE LUGO. He is from the mainland, right? 
Mr. UNDERWOOD. Yes. 
Mr. DE LUGO. And a long-time resident of Guam. 
And he says, I have never seen our leaders so upset with Wash­

ington. That was unfortunate because that was not the mood just 
a few weeks ago. A few weeks ago, it was one of hope and great 
expectations. 

So let's hope that we can correct some of this. 
Thank you very, very much. 
Mr. UNDERWOOD. Without objection, I would like, Mr. Chairman, 

to insert my letter to Assistant Secretary Turner for the record, 
and a joint letter to Secretary Babbitt by myself, the Governor, and 
the Speaker on this matter. 

Mr. DE LUGO. Without objection, so ordered. 
[The information follows:] 
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Rlasbington, 19( 20515-5301 

August 2, 1993 

Honorable Bruce Babbitt 
Office of the Secretary 
Department of the Interior 
1849 C Street, NW 
Washington, D.C. 20240 

Dear Mr. Secretary, 
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At the hearing on July 29 on H.R. 2144, the Guam Excess Lands 
Act, Assistant Secretary Leslie M. Turner, Office of Territorial 
and International Affairs (OTIA), submitted written testimony for 
the record that we find objectionable. In response to questions 
from the Members of the House Subcommittee on Insular and 
International Affairs, the Guam delegation responded to Ms. 
TUrner's proposals in several areas. We are in agreement with the 
Guam delegation's responses. We are writing this joint letter to 
voice our vigorous opposition to several proposals in Ms. Turner's 
testimony, and to unequivocally state our support for the following 
positions: 

He oppose transferring the excess lands listed in H.R. 2144 
to the Department of the Interior. We do not find this procedure 
to be helpful in any way. We do not believe this will expedite the 
land transfers, and we do not believe that DOI can represent the 
best interests of the Territory of Guam. 

We oppose any attempt to sell these lands back to Guam in any 
!QDn... You cannot separate the "cost" issue from the historical 
injustices that occurred in the takings of this land. Guam has 
paid a price in the adverse economic impact of losing one-third of 
its land to the military and in the military security-clearance 
procedures imposed on the island from 1945 to 1963. It the 
military does not need the land, then it must be returned to the 
people of Guam. We view the costs of conveyance, environmental 
cleanup costs, and other such provisions with suspicion as ways to 
indirectly bill Guam for these lands, which are rightfully ours to 
begin with. 

We oppose Department of the Interior approval of the land use 
~ Congress, not DOI, has oversight responsibility over the 
territories. The Government of Guam will formulate a plan that 
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the face of decades of progress in securing the rights of our 
people within the American system. The resolution of land issues 
is an integral part of the Guam Commonwealth Act in order that our 
people may be empowered to truly shape the destiny of their own 
community. The recognition of the rights of the people of Guam 
must include the recognition of our ancient culture and our ancient 
homeland. 

We hope that Assistant Secretary Turner's written testimony on 
H. R. 2144 does not suggest a fundamental shift in the 
administration's policy concerning self-governance and self­
determination' in the territories. While we question and vigorously 
oppose the OTIA proposals, we remain confident that the commitment 
of the Clinton administration on the issue of Guam's quest for 
self-determination, as expressed in meetings with you, will be 
honored. 

Your continuing support tor the process or the land conference 
to address a comprehensive solution to these land issues is now 
more critical than ever. We hope that you will prevail on OTIA to 
recognize this process and to amend their positions regarding H.R. 
2144. 

Si Yu'os Ma'ase. 

Sincerely, 

IJ.w L: \t...J ()'7"' ). a._ 
ROBERT A. UNDERWOOD )'~JOSEPH F. ADA 
Member or Con9ress Covernor of Guam 

J/)4J· 
E T. SAN AGUSTIN 

Speaker, 22nd Cuam 
Leqislature 
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Mas~ington, Jl€ 20515-5301 

July JO , 1993 

Honorable Leslie M. Turner 
Assistant Secretary, Office of Territorial and 

International Affairs 
Department of t he Inte rior 
1849 c Street, NW 
Washington, D.C. 20240 

Dear Ms. Turner, 

WASHINGTON Q H tC E 
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Your testimony on H.R. 2144, the Guam Excess Lands Act, was 
submitted by Chairman De Lugo for the record at the hearing 
yesterday held by the Subcommittee on Insular and International 
Affairs. I am writing to convey my response to the positions 
articulated in your testimony. 

I would also like you to know that my response is in complete 
harmony with the Guam delegation that attended the hearing: 
Lieutenant Governor Frank F. Blas (representing the Ada 
administration) , Speaker Joe T. San Agustin, Senator Thomas c. Ada, 
Senator Marilyn Manibusan, and Senator Edward D. Reyes. The 
subcommittee asked the Guam delegation to respond to your 
proposals, and their unanimous opposition is a matter of record. 
For us, this is not a matter of "politics" or "federal bashing"-­
rather, it is a matter of how we view interference by the Office of 
Territorial and International Affairs (OTIA) and your eleventh hour 
policy shift on the most volatile issue on Guam, land. 

I will summarize the positions articulated by the Guam 
delegation, which I fu l ly and unequivocally support. I will also 
work relentlessly to advocate these positions in the congress: 

We oppose transferring the excess lands listed in H.R. 2144 to 
the pepartment or the Interior. We do not find this procedure to 
be helpful in any way. We do not believe this will expedite the 
l a nd t ransfers , and we do not believe that DOI can represent the 
best interests of the Territory of Guam. 

We oppose any attempt to sell these lands back to Guam in any 
.(QJ;:m... You cannot separate the "cost" i ssue from the historical 
i njustices that occurred in the t akings of this land. Guam has 
paid a price in the adverse economic impact of losing one-third of 
its land to the military and in the military security- clearance 
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procedures imposed on the island from 1945 to 1963. If the 
military does not need the land, it must be returned to the people 
of Guam. We view the costs of conveyance, environmental cleanup 
costs, and other such provisions with suspicion as ways to 
indirectly bill Guam for these lands, which are rightfully ours to 
begin with. 

We oppose Department of Interior approyal on the land ~ 
Jl1An.,. Congress, not DOI, has oversight responsibility over the 
Territories. The Government of Guam will formulate a plan that 
uses the land for the best public benefit to the people of Guam. 
DOl cannot even begin to define for us the best uses of this land 
for the people of Guam. Especially onerous is the stipulation that 
if Guam deviates from DOl's interpretation of a land use plan, then 
Guam must pay fair market value for the land. We refuse to turn 
the clock back fifty years and become wards of DOl. The Government 
of Guam shall be responsible to the people of Guam, not DOl, in 
fulfilling its mandates. 

We oppose delaying the transfer of the 3200 acres of excess 
lands in order to accommodate the enyironmental issues raised about 
the critical habitat and the wildlife refuae. These issues should 
be discussed and dealt with in the comprehensive context of the 
land conference. The 3200 acres must not be held hostage to the 
broader issues. These lands were declared excess in a process 
dating back to 1977, and listed in the Arny report of 1986. Let's 
get on with it. 

We oppose delaying the transfar of the 3200 acres of excess 
lands in order to accommodate the exchange of land with priyate 
inholdings at the War in the Pacitic National Historical Park. 
This problem should also be addressed in the land conference on 
Guam. We also raise the point that any such exchanges be 
accommodated from other federal excess lands, and that the War in 
the Pacific Park must review its land requirements. We find that 
a downsizing of the Park from its intended 1978 borders may be 
necessary and desirable, given the land issues facing Guam. 

I want you to know that the positions put forth by OTIA are 
troubling because, once again, OTIA just does not seem to get it. 
H.R. 2144 is a vehicle to get these lands transferred as a first 
step in a comprehensive process to solve the long-standing land 
issues. This last minute attempt by OTIA to change the process is 
outrageous. 
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Enough is enough! Let's simply get the land transferred. 
Let's agree to meet on Guam, with the Government of Guam, the 
former landowners, the National Park Service, the Fish and Wildlife 
Service, the Air Force, the Navy, and anyone else who has an 
interest in solving these land problems. 

This is not just about land, it is about people . It is about 
a people who have been told what to do for a hundred years. It is 
about a people who were exploited and taken advantage of. And it 
is now time for the people of Guam to be listened to, to govern 
themselves, and to determine their own destiny . 

Sincerely, 

G~~~~\.t~ 
ROBERT A. UNDERWOOD 
Me~ber of Congress 
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Mr. D:E LUGO. Our next witness is a distinguished educator and 
expert on territorial affairs, Dr. Paul Leary. He is Director of the 
Bureau of Public Administration University of the Virgin Islands. 

Paul, welcome. 
Dr. LEARY. Thank you, Mr. Chairman. 
Mr. DE LUGO. Before we introduce Dr. Leary, I want to place in 

the record a statement from Governor Alexander Farrelly, dated 
August 3. 

I will read the cover letter: 
Dear Mr. Chairman: 
Thank you for your invitation to address the subcommittee on 

House Concurrent Resolution 94. 
Due to the press of obligations here in the Territory, I am unable 

to be personally present to present my remarks. I respectfully re­
quest that my statement that I enclose be made a part of the 
record. 

It is a statement of the Governor of the Virgin Islands in support 
of the Serrano Resolution. 

[The information follows:] 
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THE ClliJTED STATEs VutGJN IsLANDS 

OFFlCE 0~ Twe CJOVERNOA 
ClOVIFIHM!NT ~OUH 

Charlotte Amalie, V.I. CMM2 
N9·774-0Gel 

Auqu•t 3, 19513 

onorable Ron de Luqo 
a iraan 

ubco .. ittee on In•ular 
and International Atfaira 

2231 Rayburn Houae Office Buildinq 
aahington, o.c. 20515-5501 

Dear Mr. Cbairaan: 

Thank you tor your invitation to addr••• the 
&Ubcommitt .. on Hou•e Concurrent Ra•olution 94. 

Due to the pr••• of obligations here in the 
Territory, I u unable to be per•onally pr .. ent to 
pre.ent ay reaarka. I re•pecttully requa•t that my 
atataent, which I enclo•e, be ude a part of the Jtecorc2. 

Cordially, 

lnclo!IUI'e 
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STATEMENT 

o! the 

HONORABLE AlZXANDD A. FARRELLY 
GOVERNOR 

UNITID SAT!:& VIRGIN ISLANDS 

bator• the 

SIJBCOMMIT'l'EI ON Ilf&IJLAR AND INTERNATIONAL A!'PAIRS 

COIDIITT!I ON NA'l'URAl. USOURCU 

1J, S. KOUSI OF U:PR!SEK'l'ATIVU 

Wa•hinqton, D.c. 

AUCJU8t 3, 151!13 

r. Chairman and di•tiniJUi•hed .. ab•r• of the SUbcoamittaa. 

I want to thank you tor your qanaroua invitation to 

part cipate in tbi• 4i•cu••ion of Houaa Concurrent Raaolution 94. 

apo~orad by aapreaentative Jo .. Serrano of New York and 1• 

4 to expr••• tha ••n•• of the Conqr••• reqar4ing the 

aion ot •elt-deten~ination oy the people ot Puerto Rico. The 

la 

, the Wherea• Clauau, and the •peoltic vordinq ot paragraph 

18 .. tbi8 Reaolution 1• ~out PUerto Rioo. Yet the broad 

qa of panqrapha 1 and 2 Ulbracaa the p:dnoiple of ••lt-
ot all tarritor1••· It ia thia 

1ncluaion ot other tarritoriee that I aa aur• ha• oau•ed 

invite .. hare, xr. Chairaan, evan thouqh there ia no 

in the ae•olution of the United stat•• Virvin Ialande or 

on-90inq proceaa tor deteraininq political etatue. 
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FAUELLY 

~ have no criticiam of cur friend ccnqreaaman Serrano and hie 

focu~ on our clcee neiqhbor to the weat, the Commonwealth of Puerto 

Rico. i The debate over the political optiona available to Puerto 

Rico ii• well known to ue. But the iaeuee there, and the iaeuea in 

my c~ Territory are not the eaae. Puerto Rico aay very well have 

a re4l chance to become a state if ita people elect that option. 

We d~ not believe that the Virqin Ialanda, with leea than 110,000 

peop1e, can reaeonably expect to become a state. 

The Virqin Illanda will qo to the poll• tbia fall to eeleot 

fro. 1 uonq Ieven political etatue option.. While they ranqe frca 

in4+ndance to ltateh-oocl, we are under no illuaion that our 

el~ed. choica will be endoreed in aclvance by the Conqreee, Nor do 

we •fa Reaolution 94 •• afteoti~ our reterend1.111. OIU' path toward 

aohi~inq a full .. a•ure of aelf-govarnaent ia not identical to 

that l of Puerto Rico. 
I 

I The lan;uaqe of Conc\U'rent Reaolution t4 aeeae to invite a 

diao~aaion of a nuaber of legal queationa: Ia the conqreea bound 

to apcept ~ llJ.co•a choice? Are Puerto :Ricans reaidinq in the 
I 

50 ltataa eliqibla to participate in lelt~eteraination7 Ie the 
I 

Cont#ee• cleolarinq PUerto Rico a non-1alt qovernint territory 
i pur"ant to Article 73 ot the U.N. Charter in conflict with current 
I 

Uni~ States policy? 
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~t aa-. to 1111 that theaa queatione are unique to Puerto 

Rico'~ journey toward ielt-d.etennination. Their reaolution 11 

l:letwern the conqreaa and the people ot PUerto Rico. While I whole­

heart~ly andorae the general principle• of aelf•determination for 
i 

the territor! .. , I reapectfully auqqeat that the narrower 

appltl ation of ·tbeae principle• to the aituation in PUerto Rico 

doea ot and ahoul4 not include the Virgin Ialanda. 
I 

We care very .uch about the people ol PUerto Rico and. their 

riqhU to decide their own future. But we do not wiah to tie our 

tate !to theira nor their• to oura. That aeparation lie• at the 
i very core of the ... nin9 of aelf-deteraination. 

:For theae reaeona, Mr. Chain.an, l reapectfully reoa.mand. that 

Hou•• concurrent Raaolution So& be narrowed to aalre clear that it ia 

addr .. dn<J the queationa of aeU-detaraination unique to PUerto 
i 

Rico ' and not thaN of all other territoriaa. I truat that ia tha 

true iintantion of ita aponaor. We know in tbe Virqin Ieland.e that 

the ~ey along the path of aelt-deteraination will brinq ua to 

our · ~1at1ozw with the CoJl9re••· At that tiJM, the focua 

will ! be on tile Vi"iD Ielanda. We will be prepared to preaent our 

calli and our own unique ieau ... 

i OUr relatiozwhip with tha United Stat.. haa baen lonq and 

v•ltle to \la. we appreciate the ;.naral cozwiatent com~itaent of 

the lconvreaa and the Allerioan peaple to the prinCiiple of aelf-

det-.ination. 

• .. .. * 
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Mr. DE LUGO. We have received a statement from Senator Lor­
raine Berry. 

What other statements do we have? 
All right. I want to place in the record here a statement from 

Senator Lorraine Berry, who is co-chairman of the United States 
Virgin Islands Commission on STATUS, along with a letter from 
Dr. Marilyn F. Krigger, of the University of the Virgin Islands who 
is the other Chairman. They are co-chairmen. They are individual 
statements. 

Let me just read quickly Dr. Krigger's statement: 
Dear Congressman de Lugo: 
I regret my inability to attend the hearing on August 3, 1993, 

relative to the rights of our Nation's non-self-governing peoples to 
determine their political status. I submit this letter as a short per­
sonal statement. 

We now live at a time when the right of political self-determina­
tion is as accepted as the law of gravity. It poses the problem, how­
ever, that small societies, such as our beloved U.S. Virgin Islands, 
are often unable to provide without substantial assistance, the eco­
nomic and technical buttresses for the desired maintenance of their 
determined status positions. 

It seems, at least for the foreseeable future, that the most effec­
tive and proper philosophy would be continued national commit­
ment to both the right of self-determination and the need for na­
tional assistance in political, economic, and moral spheres in the 
realization of chosen goals. The national assistance must truly be 
conducive to bringing about the legitimate aspirations of the small­
er societies. 

The challenge, therefore, which faces our nation is the evolving 
of more flexible relationships with places that desire to remain 
within the fold of our great American family or somehow connected 
thereto, which meet the needs of both societies without doing harm 
to either. The smaller and weaker structure of the non-self-govern­
ing societies makes them, of course, the entities that are most lia­
ble to harm and even destruction if special consideration is not 
given to their special needs. 

Mr. Congressman, I urge you and your colleagues to act in keep­
ing with that knowledge and to do all within your powers of edu­
cation, persuasion and legislation, to make the right of self-deter­
mination more than just a high-sounding phrase. Please transform 
it into an actual, progressive and edifying way of life for our terri­
torial peoples. 

Best personal regards. 
Very sincerely yours. 
Marilyn F. Krigger. 
Co-chairperson. 

Dr. Kriggers' statement is in the record. 
[The information follows:] 
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l i.S. V.I. COI\IMISSIO~ 0~ 

JulJ 30, 1393 

The Honnrable Ron de Luco 
Chat r•an 
Subco .. tttee on ln1ular and 

International Affairs 
co .. lttaa on Natural Ra1ource1 
U.S . House of Rapre1entattves 
Wa>~lllncton, D.C. %051' 

Dear Con~ress .. n de Luco: 

I recret ., lnablllt:r to attend tbe bttarlnc on Au~u1,t 
3, 1913, relatlva to the rl~bt• ot our nation's nun­
lalf-covarnlnc people• to deter•lna tbelr polltlc•l 
statua. I IUb•lt tbll letter ao a abort per•onal 
atate .. nt . 

We now llva at a u .. •ban the rlcbf of pol It leal ... u ­
datar•Jnatlon 11 a1 accepted •• tba law of cravlty. It 
poaaa tlla problw•, bowa•ar, tbat ... 11 oocletlea. such 
a1 our beloved U.S. Ylrcln lalando, are often unabl~ to 
pro•lde, wltbout •ub•tantlal 11111tance, tbe econo•l~ 
and tecbnlcal buttraaae1 for tbe desired .. lntenance of 
tbalr datar•lnad atatua poaltlona. 

It aae .. , at laut tor tile foraeeabla future. tllot tb• 
.a1t effective and proper F~lloaopb:r would ba continued 
national co .. tt.ent to botb tbe rlcbt of oalf­
datar•lnatlon and tbe need for national aaalatan~e. In 
political, econo•lc and -ral opbaraa, In tile 
realJzatlan of c~os•ft Jo&ll. Tbe national •••&stance 
•uat trul:r be conducive to brlnctnc about tba 
lacltl .. tn aoplratlons of tbe a .. ller •ocletlas. 

Tba cballenca, tbarafore , whleb faca1 our nation Is the 
avolvlnc of •••• flexible relatlon•lllpo, with placaa 
tbat doalre to ra .. ln wltbln the fold of our creal 
A .. rtcan fa•lly or ao .. bo• connPcted ther-to. wbich 
... t tlla needs of both oocl.,tlas wltllout doinlt bar• t•• 
either. Tbe · ... liar and weaker otature of tbtt non-self­
covarnlnc •octatl•• .. te the•, of cours~. the enttttes 
tbat are •ost liable to bar• and even destruction tr 
lpeelal conolderatlon II not CIYen to tbelr lp•clal 
naedo . 
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Mr . Concrcsaaan, I ur1e yuu and JOUr colleacuea lo ac.: t 
In keeplnc wltb that kHowled~e and to do all wltbln 
your pu•crs of education, pertuaalon and le<lalallon to 
aaka th~ rlcht ot aelf-deter•lnatlon •ore than Just a 
btcb-aoundlnc pbraae . Please transtor• It Into an 
actual, procresalwe and ~dlf~ln1 way of liCe Cor our 
territorial peoples. 

Beat personal recarda . 

Very elncerely Jours , 

~-:;-. ~ 
Marilyn F . Krlcc•r 
Co-CIIelrpcrson 
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Mr. DE LUGO. I have a long statement that has been submitted 
by Senator Lorraine Berry, who is one of the leaders on the issue 
of political status. As usual, Senator Berry, who is a very strong 
political leader, doesn't beat around the bush. She states her posi­
tion clearly and without any equivocation. I am going to place Sen­
ator Berry's statement in the record. I may come back to that a lit­
tle later. 

I have made some notes on my own copy that I carried over, and 
right now it is buried under a lot of other questions and docu­
ments. 

[The information follows:] 
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LORRAINE L. BERRY 

SENATOR, VIRGIN ISLANDS LEGISLATURE 

CAPITOL BUILDING 
CHARLOTTE AMALIE 
ST. THOMAS, V.I. 00804 

(809)-774-2696 / (809)-774-0880 

Supports resolves 1 and 2 of H. Con. 
94. 

Res. 

Understands that except for Articles 1(2) 
and 55, respectively, there's no reference 
in U.N. Charter that speaks to right of 
self-determination for dependent peoples. 

General Assembly Resolution 1514 (XV says 
right of self-determination extends to 
all peoples. Yet some people argue self­
determination may be limited to "indigenous" 
or "native born" peoples. 

No international law may be made applicable 
to u.s. jurisdiction absent act of Congress 
or adoption of appropriate constitutional 
amendment. 

Restriction on voting in referendum or 
election of any kind on basis of race, 
ethnicity, place of birth or durational 
residence violates U.S. Constitution. 

Unfortunately, people in responsible 
positions continue to misrepresent facts. 

Federal Interagency Task Force rejects 
Guam's bid to restrict self-determination 
vote to indigenous people as offensive 
to u.s. Constitution. 

Assistant to V.I. Governor asserts that 
under international law, relationship 
between United States and Virgin Islands 
is regulated by U.N. Charter, not domestic 
law of U.S. (i.e. Territorial Clause); 
U.N. limits status choices to statehood, 
free association and independence; 
applicability of international law to status 
process never revealed to the people of 
the Virgin Islands. 
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Puerto Rico, Northern Marianas and Guam 
under U.S. sovereignty and as such subject 
to Territorial Clause. Puerto Rico has 
celebrated three-option referendum which 
does not fit U.N. requirement, and will 
do so again. Guam has celebrated seven­
option referendum which does not fit U.N. 
requirement. 

All non-state entities, by whatever name, 
under u.S. sovereignty or jurisdiction 
must necessarily be governed by or under 
authority of Congress pursuant to 
Territorial Clause, according to Supreme 
Court ruling. 
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STATEMENT BY HONORABLE LORRAINE L. BERRY 
SENATOR, VIRGIN ISLANDS LEGISLATURE 

TO THE 
SUBCOMMITTEE ON INSULAR & INTERNATIONAL AFFAIRS 

U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, D.C. 

August 3, 1993 

Mr. Chairman and members of the Subcommittee: 

I am pleased to have this opportunity to state my views 
with respect to House Concurrent Resolution No. 94 to the 
extent that it Resolves that Congress: 

1. reaffirms the commitment of the people of the United 
States to the principle of self-determination; 
and 

2. reasserts the principle, first articulated by 
Congress in its ratification of the Charter of 
the United Nations, that with respect to territories 
whose peoples have not yet attained a full measure 
of self-government, the interests of the inhabitants 
of such territories are paramount. 

The record would show that I was a prime sponsor of 
Resolution No. 1132, February 7, 1984, Fifteenth Legislature 
of the Virgin Islands, which, among other things, concluded 
that, "The United States, as a charter member of the United 
Nations, is required to foster greater self-government and 
self-determination for the people of the Virgin Islands." 
Accordingly, I have no hesitation in endorsing the principles 
stated in House Concurrent Resolution No. 94 quoted above. 
But I confess there seems to be some confusion regarding 
who constitutes the "self" when reference is made to "self­
determination" and "self-government." 

As I understand it, Article 1121 of the U.N. Charter which 
deals with the purposes of the world body, asserts that 
one aim is "to develop friendly relations among nations 
based on respect for the principle of equal rights and self­
determination of peoples and to take other appropriate 
measures to strengthen universal peace." 

Further, I understand that Article 55 of the U.N. Charter 
states: "With a view to the creation of conditions of 
stability and well-being which are necessary for peaceful 
and friendly relations among nations based on respect for 
the principle of equal rights and self-determination of 
peoples, the United Nations shall promote higher standards 
of living, full employment, and conditions of economic and 
social progress and development." 



144 

- 2 -

Let me suggest that, except for the two articles cited 
herein, there's no reference in the U.N. Charter that speaks 
to right of self~determination for dependent peoples. 

Significantly, General Assembly Resolution 
clear that the right of self-determination 
peoples." Yet there are those who argue 
of self-determination may be exercised only 
people or "native born" people. 
notwithstanding any domestic law to 
participation in status referendums which 
of self-determination, may be restricted 
or "native born" peoples. I disagree. 

1514 (XV) makes 
belongs to "all 
that the right 
by "indigenous" 

Consequently, 
the contrary, 

constitute acts 
to "indigenous" 

It is my position that no international law of any kind 
may be made applicable--or enforced--in the Virgin Islands 
or anywhere subject to the jurisdiction of the United States, 
unless such international law is made domestic law of the 
United States by act of Congress; and no international law 
of any kind which violates the U.S. Constitution may be 
made domestic law of the United States absent adoption of 
an appropriate constitutional amendment. Accordingly, it 
is obvious that the persons who are eligible to exercise 
the right of self-determination by participating in any 
status referendums are the same persons who are eligible 
to vote in Virgin Islands general elections. 

I have always maintained that, affording to one group of 
voters, defined by race, ethnicity, place of birth or 
durational residence the right to participate in a referendum 
or election of any kind, where all other qualified voters 
are excluded, would constitute invidious discrimination 
i n violation of the Due Proce ss and Equal Protection Clauses 
of the 14th Amendment and the voting rights provisions of 
the 15th Amendment to the U.S. Constitution. 

It is unfortunate, however, tha t some people in responsible 
positions, continue to misrepre sent the facts. For example, 
Dr. Carlyle Corbin, self-styled "Representative for External 
Affairs, Government of the Virgin Islands," (whose official 
title is "Special Assistant to the Governor") , was quoted 
in the June 7, 1993, edition of The Daily News of the Virgin 
Islands, as having said, "Earlier status votes in other 
dependent territories--Guam, the Northern Marianas and Puerto 
Rico--did not change eligibility requirements. However, 
a planned referendum in Guam would limit the vote to those 
indigenous people who could trace their heritage back to 
a certain year." 
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It is true, of course, that the proposed Guam Commonwealth 
Act provides in Section 102 (a) for recognition of a right 
of self-determination of persons "born on Guam before August 
1, 1950, and their descendants," with such right to be 
provided for in the Constitut i on of Guam. But Dr. Corbin 
neglected to mention that this provision of the Guam 
Commonwealth Act was emphatically rejected by the Federal 
Interagency Task Force because it offends against applicable 
provisions of the U. S. Constitution. In point o f fact, 
in official reports issued August 1, 1989 and January 15, 
1993, respectively, the Task Force concluded: 

That .the deprivation of a right to vote that 
is based on racial or e t hnic lines violates 
the 15th Amendment to the Constitution which 
prohibits the denial of the right to vote 
on account of race by the United States or 
any state. The United States, therefore, 
cannot direct or authorize the limitation 
of the right to vote on the question of self­
determination to the indigenous people of 
Guam. Neither can Guam include these 
limitations on the right to vote in its 
constitution because the 15th Amendment has 
been made applicable to Guam as if it were 
a State. 

That the provisions of the U.S. 
protecting voting rights are 
fundamental provisions that 
unincorporated territories of their 

Constitution 
among the 
apply to 
own force. 

That since the 15th Amendment specifically 
and absolutely prohibits limitations on the 
right to vote based on race or color, it was 
not necessary to go into the question of 
whether Section 102(a) also constitutes a 
limitation on the right to vote based on the 
length of residence prohibited by the Equal 
Protection Element of the Due Process Clause 
of the 5th Amendment or the Equal Protection 
Clause of the 14th Amendment. 

Dr. Corbin's general position as outlined in a formal 
statement to a Special Committee on Decolonization of the 
United Nations at Barbados, West Indies, June 19, 1990, 
and articulated in many forums during the past three years 
is as follows: 

First, international law holds that the relationship between 
the Virgin Islands and the United States is a function of 



146 

- 4 -

the U.N. Charter, not the domestic law of the United States. 
Accordingly, the mandate of General Assembly Resolution 
1541, not the Territorial Clause of the U.S. Constitution, 
is a~licable. 

Second, General Assembly Resolution 1541 provides that the 
only acceptable options under international law are (a) 
integration with an independent state (i.e. statehood); 
(b) free association with an independent state; and (c) 
independence. Accordingly, it is questionable whether any 
referendum with other dependency "options" would constitute 
a legitimate act of self-determination as guaranteed by 
the U.S . Charter. 

Third, the applicability of international law to the status 
process has never been systematically revealed to the people 
of the Virgin Islands and previous resolutions calling for 
a political education program to foster an awareness of 
the legitimate political options available to them have 
never been implemented. 

Let me say that on more than one occasion I wrote to Governor 
Alexander A. Farrelly to ascertain whether Dr. Corbin's 
stated positions reflect his own thinking or that of the 
Governor himself. But I have not yet been favored with 
a reply. 

Nonetheless, I believe it is simply absurd to suggest that 
applicable provisions of the Constitution and laws of the 
United Stated have been repealed or suspended by either 
articles of the U.N. Charter or Resolutions of the General 
Assembly. Let us look at the record. 

PUERTO RICO 

Puerto Rico came under U.S. sovereignty by virtue of Article 
II of the Treaty of Paris, December 10, 1898 . The 
congressional reports that accompanied P.L. 81-600, July 
3, 1950, which authorized the people of Puerto Rico to adopt 
their own constitution for local self-government, the basis 
of their "commonwealth," emphasized the legislation would 
in no way change Puerto Rico's fundamental political, social 
and economic relationship to the United States; that it 
would be a fundamental contribution to the art and practice 
of the government and administration of territories under 
the sovereignty of the Uni t ed States, [U.S. Senate Report 
No. 1779, June 6, 1950, u.s. House of Representatives Report 
No . 2275, June 19, 1950]. 

In Harris v. Rosario, 446, U.S. 651 (1980), the Supreme 
Court held that the Territorial Clause governs the 
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relationship between the United States and Puerto Rico. 

Similarly, in United States v. Torres, 826 F. 2d 151, 154 
(1st Circuit, 1987) and in Perez-de la Cruz vs. Crowley 
Towing and Transportation Co., & F. 2d 1084, 1088 (1st 
Circuit, 1986), it was reaffirmed that the Territorial Clause 
applies to Puerto Rico. 

Moreover, in a concurring opinion in U. S. v. Lopez Andino, 
831, F. 2d 1164, 1173 (1st circuit, 1987), Judge Juan 
Torruella, a native Puerto Rican, commented as follows: 
"Although some events subsequent to the passage of P.L. 
600 have !ended to overlook and obscure the facts, the 
legislative history of that act feaves no doubt that even 
though its passage signaled the grant of internal 
self-government to Puerto Rico, no change was intended by 
Congress or Puerto Rico authorities in the territory's 
constitutional status or in Congress' continuing plenary 
power over Puerto Rico pursuant to the Territory Clause 
of the Constitution. 

Significantly, no court has ever ruled that the Territorial 
Clause is inapplicable to the relationship between the United 
States and Puerto Rico. 

Further, on July 11, 1989, Acting U.S. Deputy Attorney 
General Edward Dennis, in testimony before the Senate Energy 
Committee, stated that a proposal to "enhance" Puerto Rico's 
commonwealth status that would give the islands' governor 
the "truly extraordinary power" to certify that a federal 
law or regulation is inapplicable to Puerto Rico "would 
render the island virtually independent of U.S. authority." 
Dennis also said: "So long as Puerto Rico remains under 
the sovereignty of the United States, it is essential that 
this fact be made clear . Congress retains authority 
[pursuant to the Territorial Clause] to legislate for Puerto 
Rico and federal laws may not be nullified by the local 
government. 

In 1967 Puerto Rico celebrated a status referendum with 
the options of statehood, commonwealth and independence. 
Further, on July 4, 1993, the Governor of Puerto Rico signed 
into law legislation which provides for another referendum 
November 14, 1993, with the same three options. 

NORTHERN MARIANAS 

The Northern Marianas came under the sovereignty of the 
United States by virtue of the Covenant to Establish a 
Commonwealth of the Northern Mariana Islands in Political 
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Union with the United States of America, [P.L. 94-41, March 
24, 1976). Shortly after the Covenant was signed by 
representatives of the Northern Marianas and the United 
States, but before it was approved by Congress, the sum 
of $1.5 million was appropriated by Congress to aid in the 
transition of the Northern Marianas "to a new commonwealth 
status as a territory of the United States," [P.L. 94-27, 
May 28, 1975). 

Further, in Micronesian Telecommunications Corp. v . NLRB, 
820 F. 2d 1097, 1100 n.2 (9th Circuit, 1987), the Court 
of Appeals found that the National Labor Relations Act 
applies to the Northern Marianas because the Act says that 
it applies to territories. The Court cited with approval 
the Senate Report: "Although described as a commonwealth, 
the relationship is territorial in nature with full 
!/Overeignty invested in the United States Congress," (U.S. 
Senate Report No. 94-596, January 27, 1976. 

Similarly, in Wabol v . Villacrusis, 908 Fed. 411, 421 & 
n.l7 (9th Circuit, 1990) the Court of Appeals held that 
Congress had the power to make certain nonfundamental 
provisions of the Constitution inapplicable to the Northern 
Marianas under the Territorial Clause which governs the 
relationship between the United States and the Northern 
Marianas. 

Moreover, the Report of the Joint Drafting Committee, issued 
on the day the Covenant was signed, and approved by both 
the Northern Marianas and United States delegations, states 
in unambiguous language that "it is understood that the 
authority of the United States will exercised through among 
other provisions of the United States Constitution, Article 
IV, Section 3, Clause 2," the Territorial Clause. 

GUAM 

As in the case of Puerto Rico, Guam came under the 
sovereignty of the United States by virtue of Article II 
of the Treaty of Paris. In 1982 Guam celebrated a referendum 
with seven options: commonwealth, statehood, status quo, 
incorporated territory, free association independence and 
"other." 

***** 

In National Bank v. County of Yankton, 101 U.S. 129, 133 
(1880), the Supreme Court held that "[a]ll territory within 
the jurisdiction of the United States not included in any 
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state must necessarily be governed by or under the authority 
of Congress" pursuant to the Territorial Clause of the 
Constitution. Accordingly, there are only two ways the 
Territorial Clause could be withdrawn or made inapplicable 
to an entity under the jurisdiction of the United States: 
( 1) to be admitted to the Union as a state; and ( 2) t .. ') be 
granted independence or free association status, a form 
on independence, and both of which entails the withdrawal 
of U.S. sovereignty. 

In light of the foregoing, the conclusion is inescapable 
that any suggestion that a non-state entity, by whatever 
name, can maintain U.S. sovereignty while the Territorial 
Clause is rendered "inapplicable" is simply preposterous 
and inadmissible. 

Moreover, General Assembly Resolution 2625 (XXV) states 
that "the establishment of a sovereign and independent State, 
the free association or integration with another State or 
the emergence into any other political status freely 
determined by a people constitute modes of implementing 
the right of self-determination by that people. Accordingly, 
it appears that even by U.N. standards, dependent peoples 
are not limited to the three options of statehood, free 
association and independence in exercising their right to 
self-determination. 

LORRAINE L. 
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Mr. DE LUGO. Dr. Leary, welcome. That was an excellent con­
ference that you held here in Washington. It was an outstanding 
conference. You said at that time you planned to hold another one. 

When will that be? 
Dr. LEARY. We are planning, Mr. Chairman, to organize another 

conference for June 1994. And we seem to be getting some very en­
couraging support and participation. 

Once again, I am glad to say that our fellow Territory of Guam 
is taking the lead with us. The University of Guam has been ex­
tremely cooperative with the University of the Virgin Islands. 

I hope I am not revealing any secrets by saying that I have an 
encouraging statement from the representative of the Department 
of the Interior. I think they are going to be much more cooperative 
in participation and supporting the conference next year. I am hop­
ing that we will have a very good conference and hopefully a con­
ference with more Federal participation to encourage a dialogue 
not only between the people in the insular areas themselves but be­
tween the insular areas and the Federal Government. 

Mr. DE LUGO. Good. That sounds encouraging. 
Dr. Leary, without objection your entire statement is placed in 

the record, and we would like to hear from you. 

STATEMENT OF PAUL M. LEARY, DIRECTOR, BUREAU OF PUB­
LIC ADMINISTRATION, UNIVERSITY OF THE VIRGIN ISLANDS 

Dr. LEARY. Thank you, Mr. Chairman. And thank you for invit­
ing me to provide this testimony. I'd like to begin by saying good 
afternoon to you and Delegate Underwood who I consider a great 
friend of the Virgin Islands; and I am glad that he was patient 
enough to wait for my testimony. There is a saying that the hungry 
man is an angry man. I am hungry too, so my statement is rel­
atively short. 

My name is Paul Leary, and I am professor of political science 
as well as director of the Bureau of Public Administration at the 
University of the Virgin Islands where I have served on the faculty 
for the last 25 years. 

I have conducted research and published extensively on the issue 
of political status of the United States insular areas of American 
Samoa, Guam, the Northern Marianas, Puerto Rico, and the Unit­
ed States Virgin Islands. 

I have served as a consultant to the two status commissions es­
tablished in the Virgin Islands, including the present one. Most re­
cently, I coordinated the organization of the first national con­
ference entitled "A Time of Change," that dealt with the entire 
range of issues involved in the Federal insular areas relations. It 
was held at George Washington University here in the Nation's 
capitol. And I am happy to say it was attended by more than 350 
people including such distinguished representatives from the insu­
lar areas themselves as the Chair of this Subcommittee, the Honor­
able Ron de Lugo, and the Honorable Mr. Underwood. 

I submit this testimony not as a representative of any group or 
institution. It represents my own reflections based on both my 
scholarly work and the practical experience derived from living in 
a U.S. territory and working actively on its political problems. 
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I will confine most of my remarks to the U.S. Virgin Islands, al­
though they have implications for the other smaller insular areas 
as well. 

In my judgment, the U.S. Virgin Islands is faced with a difficult 
dilemma as it prepares for its first status plebiscite vote on Sep­
tember 7, 1998. The present political status of unincorporated terri­
tory violates both basic democratic principles and international 
norms of self-determination. 

At the same time, most residents do not aspire to any form of 
separation from the United States sovereignty, whether it be inde­
pendence or free association. And the prospect of integration on 
equal political terms through statehood is unrealistic at this time 
and for the foreseeable future. 

The only way to provide a meaningful choice of status that both 
meets democratic requirements and conforms to international pre­
cepts is through an active United States policy that would present 
the alternatives of integration through constitutional amendment 
or a form of free association based on the special historical experi­
ence of the U.S. Virgin Islands. 

I will expand on each of these points. 
The present status of unincorporated territory places the United 

States Virgin Islands under the plenary authority of the U.S. Con­
gress through the broad powers provided by Article IV, section 3, 
clause 1 of the U.S. Constitution. 

At the same time residents of the territory who have been enti­
tled to U.S. citizenship since 1927, cannot participate in the selec­
tion of either the Members of Congress or the President who's deci­
sions shape their political lives. 

It does not take a sophisticated course in political philosophy to 
understand that this violates the spirit and principles of democratic 
government. Yet, it has been the basis for the governance of the 
U.S. Virgin Islands for over 75 years, including 14 years when ad­
ministration of our internal affairs was in the hands of the U.S. 
military. 

It can be argued that the exercise of this authority, particularly 
in the last 25 years, has been generous and benevolent; but there 
have been benevolent monarchs, too; and their kindness has not 
made their government democratic. 

Internationally, United Nations Resolutions 1514 and 1541 
passed by the General Assembly in 1961, are the most widely ac­
cepted statements of what constitutes acceptable forms of self-de­
termination. They are integration on equal political terms-or 
statehood in the United States context-free association-as in the 
case of the Federated States of Micronesia and the Republic of the 
Marshall Islands-or independence-as granted to the former Unit­
ed States territory the Philippines in 1946. 

Because the United States Virgin Islands' present status does 
not satisfy any of these requirements, the territory continues to be 
classified as a non-self-governing or a colony by the United Na­
tions. It is a considerable irony that the first Nation borne out of 
an anti-colonial revolt in 1776 remains one of the few countries 
that continues to administer colonies at this point in the 20th cen­
tury. 
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Independence, the most readily acceptable and common form of 
decolonization, is not desired by most of the people of the Virgin 
Islands. The psychological ties and obvious advantages conferred 
by U.S. citizenship are valued by them. 

In addition, a complex network of economic exceptions and ad­
vantages such as the retention of Federal income taxes and partici­
pation in Federal grant and entitlement programs, reinforces the 
connection to the United States as well as underpinning the 
present standard of living which is one of the highest in the Carib­
bean. 

The small but vocal minority that argues for independence 
charges that this attitude is the result of years of indoctrination 
that have produced a false consciousness among the population. It 
could also be argued, however, that it represents both a prudent 
assessment of the advantages of U.S . citizenship and sovereignty in 
a very poor region of the world, as well as a genuine pride in iden­
tification with one of the world's leading nations. Whatever the 
merits of the arguments regarding the reasons for the present at­
tachment to the U.S. relationship, the political fact is that it exists 
and there has been no indication of a major shift of identity. 

The natural expression of that identity would be to move toward 
statehood. This is not a realistic option, however for a small island 
group with a population of approximately 100,000 without the land 
area that would permit any substantial future increase in numbers. 

Furthermore, the economy of the islands is so dependent on the 
connection with the United States and so intertwined with the spe­
cial exemptions and exceptions made possible by the unincor­
porated territorial status that it is unlikely that there could be a 
self-sustaining economy under statehood. 

Finally, it is hard to conceive of such large states as Texas, Cali­
fornia, and New York, not to mention the medium and smaller 
states, admitting to the union a territory with a population of one 
of their less populous towns or counties but with two votes in the 
U.S. Senate. 

As a result of this dilemma, the residents of the Virgin Islands 
are likely to select either the status quo of unincorporated territory 
or some variation upon it-such as compact of commonwealth-if 
the present status process is culminated. The issues of democratic 
principle and international legitimacy will remain unresolved. 

There is a way to end this stalemate. The U.S. Government could 
begin by conducting a serious and comprehensive examination of 
the political status of the unincorporated territories and make rec­
ommendations that would provide status choices that are economi­
cally realistic, democratic, and meet international standards. Those 
two choices are integration through a constitutional amendment 
and free association sensitive to the special needs of areas such as 
the U.S. Virgin Islands. 

Under the present Federal structure, the vote for President and 
full representation in Congress can only be granted through state­
hood or a constitutional amendment. The smaller unincorporated 
territories should be provided the possibility of a form of integra­
tion that would provide a level of representation appropriate to the 
size of their populations-say one electoral vote for President and 
one full Member of the House of Representatives-some mecha-
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nism to ensure that their special interests are at least considered 
by the legislative and executive branches when they act; the reten­
tion of the economic regulations that sustain their present living 
standards; the ability to protect their fragile cultural and physical 
environments; and some authority to participate effectively in the 
affairs of their regions. 

Making such a choice available does not mean that it need be se­
lected. The alternative of free association could also be made avail­
able. 

A precedent for free association with the United States has al­
ready been set by the arrangements with the Marshall Islands and 
the Federated States of Micronesia. 

In the case of United States Virgin Islands, however, the popu­
lation has been under U.S. sovereignty since 1917 and has pos­
sessed U.S. citizenship since 1927. The free association offered the 
islands should provide for the retention of U.S. citizenship, be of 
sufficient duration to ensure that there would be no abrupt termi­
nation on the part of the United States, and reassure the residents 
that all provisions will be fully explained and will require popular 
approval in order to be implemented. 

Mter a period of experience with free association, the residents 
would then be able to choose among independence, maintenance of 
the association, or an option of integration through the constitu­
tional amendment. 

In short, the free association option should present an attractive 
alternative to integration, so the choice between them will be a real 
one. 

I realize that my recommendations would require a level of polit­
ical will on the part of the U.S. Congress and the country that 
presently does not exist. 

In fact, I am reminded in this context of a Broadway play which 
was called "Beyond the Fringe." I sometimes think that the con­
cerns of Congress and the government with respect to the insular 
areas are not just on the fringes; we are beyond the fringe. We are 
even in the awareness of these actors. 

The territories are small, distant, and not necessarily strategi­
cally important. Guam may be different in this context from the 
Virgin Islands and Samoa. The level of awareness of their situation 
and their status is minimal. I am talking about on the part of the 
U.S. Government. 

Constitutional amendments are very difficult to achieve, particu­
larly when the issues involved do not enjoy broad support. But 
there is a Chinese quotation favored by President Kennedy which 
states the journey of a thousand miles begins with one step. Let 
us take that step and begin the journey to apply democratic stand­
ards and international norms to the U.S. Virgin Islands and the 
other unincorporated territories. 

Thank you, Mr. Chairman, for the opportunity to make this 
statement. 

[Prepared statement of Mr. Leary follows :] 
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Summary of Recommendations 

The United States government should undertake a comprehensive examination 

of the political status options available to the U.S. Virgin Islands and other small 

unincorporated territories and determine what choices exist that are economically 

realistic, democratic, and meet international standards. This policy review should 

consider the desirability of a form of political integration other than statehood, which 

would require a constitutional amendment. It should also consider a form of free 

association based on the historical experience and present altitudes of the territories' 

residents. Finally, the residents of the territories should choose between integration 

through the constitutional amendment or free association. If free association is 

chosen, a future vote could be taken to provide a choice among integration, 

continuation of free association, or independence. 
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Statement 

My name is Paul M. Leary, and I am a professor of political science as well as 
director of the Bureau .of Public Administration at the University of the Virgin Islands, 
where I have served on the faculty for the last twenty five years. I have conducted 
research and published extensively on the issue of the political status on the United 
States Insular Areas of American Samoa, Guam, the Northern Marianas, Puerto Rico 
and the U.S. Virgin Islands. I have also served as a consultant to the two status 
commissions established in the Virgin Islands, including the present one. Most 
recently, I coordinated the organization of the first national conference, entitled 
"A Time of Change", that dealt with the entire range of issues involved in federal­
Insular Areas relations. It was held at George Washington University here in the 
nation's capitol, and I am happy to say it was attended by more than three hundred 
and fifty people, including such distinguished representatives from the Insular Areas 
themselves as the chair of this subcommittee, the Honorable Ron de Luge. 

I submit this testimony not as a representative of any group or institution. It 
represents my own reflections, based on both my scholarly work and the practical 
experience derived from living in a U.S. territory and working actively on its political 
problems. I will confine most of my remarks to the U.S. Virgin Islands, although they 
have implications for the other smaller Insular Areas as well. 

In my judgment the U.S. Virgin Islands is faced with a difficult dilemma as it 
prepares for its first status plebiscite vote on September 7, 1993. The present political 
status of unincorporated territory violates both basic democratic principles and 
international norms of self-determination. At the same time, most residents do not 
aspire to any form of separation from United States sovereignty, whether it be 
independence or free association. And the prospect of integration on equal political 
terms through statehood is unrealistic at this time and for the foreseeable future. The 
only way to provide a meaningful choice of status that both meets democratic 
requirements and conforms to international precepts is through an active United 
States policy that will present the alternatives of integration through constitutional 
amendment or a form of free association based on the special historical experience of 
the U.S. Virgin Islands. I will expand on each of these points. 

The present status of unincorporated territory places the U.S. Virgin Islands 
under the plenary authority of the U.S. Congress through the broad powers provided 
by Article IV, section 3, clause 1 of the U.S. Constitution. At the same time, residents of 
the territory, who have been entitled to U.S. citizenship since 1927, cannot participate 
in the selection of either the members of Congress or the President whose decisions 
shape their political lives. It does not take a sophisticated course in political 
philosophy to understand that this violates the spirit and principles of democratic 
government. Yet it has been the basis for governance of the U.S. Virgin Islands for 
over seventy five years, including fourteen years when administration of our internal 
affairs was in the hands of the U.S. military. It can be argued that the exercise of this 
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authority, particularly in the last twenty five years, has been generous and benevolent. 
But there have been benevolent monarchs too, and their kindness has not made their 
government democratic. 

Internationally, United Nations resolutions 1514 and 1541, passed by the 
General Assembly in 1961, are the most widely accepted statements of what 
constitutes acceptable forms of self-determination. They are integration on equal 
political terms (or statehood in the United States context), free as.;ociation (as in the 
case of the Federated States of Micronesia and the Republic of the Marshall Islands), 
or independence (as granted to the former U.S. territory, the Philippines, in 1946). 
Because the U.S. Virgin Islands present status does not satisfy any of these 
requirements, the territory continues to be classified as "non·Sldf-governing·, or a 
colony, by the United Nations. It is a considerable irony that the first nation born out of 
an anti-colonial revolt in 1776 remains one of the few countries that continues to 
administer colonies at this point in the Twentieth Century. 

Independence, the most readily acceptable and common form of 
decolonization, is not desired by most of the people of the Virgin Islands. The 
psychological ties and obvious advantages conferred by U.S: citizenship are valued 
by them. In addition, a complex network of economic exceptions and advantages, 
such as the retention of federal income taxes and participation in federal grant and 
entitlement programs, reinforces the connection to the United States, as well as 
underpinning the present standard of living, which is one of the highest in the 
Caribbean. The small but vocal minority that argues for independence charges that 
this attitude is the result of years of indoctrination that have produced a "false 
consciousness· among the population. It could also be argued, however, that it 
represents both a prudent assessment of the advantages of U.S. citizenship and 
sovereignty in a very poor region of the world, as well as a. genuine pride in 
identification with one of the world's leading nations. Whatever the merits of the 
arguments regarding the reasons for the present attachment to the U.S. relationship, 
the political fact is that it exists and there has been no indication of a major shift of 
identity. 

The natural expression of that identity would be to move toward statehood. This 
is not a realistic option, however, for a small island group of approximately 100,000 
population, without the land area that would permit any substantial future increase in 
numbers. Furthermore, the economy of the Islands is so dependent on the connection 
with the United States, and so intertwined with special exemptions and exceptions 
made possible by the unincorporated territorial status, that it is unlikely there could be 
a self-sustaining economy under statehood. Finally, it is hard tiJ conceive of such 
large states as Texas, California and New York, not to mention the medium and 
smaller states, admitting to the Union a territory with a population of one of their less 
populous towns or counties, but with two votes in the U.S. Senate. 
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As a result of this dilemma, the residents of the Virgin Islands are likely to select 
either the status quo of unincorporated territory or some variation upon it, such as 
compact or commonwealth, if the present status process is culminated. The issues of 
democratic principle and international legitimacy will remain unresolved. 

There is a way to end this stalemate. The U.S. government could begin by 
conducting a serious and comprehensive examination of the political status of the 
unincorporated territories, and make recommendations that would provide status 
choices that are economically realistic, democratic, and meet international standards. 
Those two choices are integration through a constitutional amendment and free 
association sensitive to the special needs of areas such as the U.S. Virgin Islands. 

Under the present federal structure , the vote for President and full 
representation in Congress can only be granted through statehood or a constitutional 
amendment. The smaller unincorporated territories should be provided the possibility 
of a form of integration that would provide a level of representation appropriate to the 
size of their populations (say one electoral vote for President and one full member of 
the House of Representatives) ; some mechanism to insure that their special interests 
are at least considered by the legislative and executive branches when they act; the 
retention of the economic regulations that sustain their present living standards; the 
ability to protect their fragile cultural and physical environments; and some authority to 
participate effectively in the affairs of their regions. Making such a choice available 
does not mean that it need be selected. The alternative of free association could also 
be made available. 

A precedent for free association with the United States has already been set by 
the arrangements with the Marshall Islands and the Federated States of Micronesia. 
In the case of the U.S. Virgin Islands, however, the population has been under U.S. 
sovereignty since 1917 and has possessed U.S. citizenship since 1927. The free 
association offered the Islands should provide for the retention of U.S. citizenship, be 
of sufficient duration to insure that there would be no abrupt termination on the part of 
the United States, and reassure the residents that all provisions will be fully explained 
and will require popular approval in order to be implemented. After a period of 
experience with free association, the residents would then be able to choose among 
independence, maintenance of the association, or the option of integration through the 
constitutional amendment. In short, the free association option should present an 
attractive alternative to integration, so the choice between them will be a real one. 

I realize that my recommendations would require a level of political will on the 
part of the U.S. Congress and country that presently does not exist. The territories are 
small, distant, and not necessarily strategically important. The level of awareness of 
their situation and their status is minimal. Constitutional amendments are very difficult 
to achieve, particularly when the issues involved do not enjoy broad support. But, as 
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the Chinese quotation favored by President Kennedy states, the journey of a thousand 
miles begins with one step. Let us take that step, and begin the journey to apply 
democratic standards and international norms to the U.S. Virgin Islands and the other 
unincorporated territories. 
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Mr. DE Luco. Thank you very much, Dr. Leary, for a very inter­
esting statement. Obviously a tremendous amount of thought went 
into it. Not long, but with a lot of meat on the bones here. 

In your statement-! take it, you are addressing what appears 
to be the biggest problem that the insular areas face in trying to 
resolve their political status but with something short of statehood 
or independence, which are clearly understood by all. You propose 
another status where a compact of agreements could be worked out 
between the insular areas and the Federal Government where 
there would be mutual consent. 

How do you get mutual consent with the territorial clause? 
Can the Congress, Federal Government, negotiate with an Amer­

ican territory, a political status within the American family at the 
present time, and there would be mutual consent? 

That means whatever was negotiated could not be changed with­
out the mutual consent of both parties. 

Could this be done when one Congress can't bind another? 
Dr. LEARY. Yes. I think that is one of the issues involved. I think 

the other is that, even if you had mutual consent, such as you had, 
say, in the Northern Marianas covenant and even in subsequent 
Congresses, don't act to change it; it still doesn't resolve the issues 
of the accords with democratic principle in that there is no rep­
resentation in the Congress but still continues under the territorial 
clause to enjoy ultimate authority, nor participation to vote for the 
President. And the President can make decisions that affect the 
very lives of the inhabitants of these areas. 

Even if you put aside the issue of whether one Congress can bind 
a subsequent Congress, it doesn't resolve the issues of the demo­
cratic norms that apply. And those are the norms that our country 
is founded on. 

And, secondly, I don't think that mutual consent would nec­
essarily meet the international forms of self-determination which 
are most widely recognized. 

I realize there are some complications in the case of Northern 
Marianas because the Security Council did act to accept that as a 
legitimate determination of trusteeship. 

But there is some doubt in my mind as to whether or not the 
Marianas covenant does meet the standards that are represented 
by the standards of free association. There is no right under the 
covenant to unilaterally terminate the agreement with the United 
States. And U.S. sovereignty seems to be stated more clearly in the 
underpinning of that agreement. 

So mutual consent will not resolve the problems that I point out 
in my paper. 

Mr. DE Luco. Well, Dr. Leary, you are suggesting that the 
United States Government should undertake a comprehensive ex­
amination of the political status options available to the U.S. Vir­
gin Islands and the other small unincorporated territories and de­
termine what choices exist that are economically realistic, demo­
cratic, and meet international standards. 

This policy review should consider the desirability of a form of 
political integration other than statehood, which would require a 
constitutional amendment. 
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It should also consider a form of free association based on the 
historical experience and present attitudes of the territories' resi­
dents. 

Finally, the residents of the territories should choose between in­
tegration through the constitutional amendment or free association. 

If free association is chosen, a future vote could be taken to pro­
vide a choice among integration, continuation of free association, or 
independence. 

Now, 20 years ago, if you had said to a Member of Congress that 
you should consider free association, they would say that that polit­
ical status doesn't exist under the American system. It didn't exist 
some 20 years ago until we created the Free Associated States in 
Micronesia. 

If you were to talk to Members of Congress today and say to 
most political leaders, would you support free association for the in­
sular areas, whichever insular area, the response that you would 
probably get-the response that I have gotten from most Members 
that I have spoken to has been, yes, I would; but not citizenship. 

If you want to be freely associated with the United States, you 
can have it; but you can't have citizenship. 

That is an informal poll. Congress itself has not spoken formally 
on that issue. But, in the political situation at the present time, 
there does not seem to be political support for free association with 
citizenship. 

You suggest a political status of full integration into the Amer­
ican family short of statehood, because the areas are too small for 
statehood. And that this would provide, I take it, some form of vot­
ing representation, meaningful, full voting representation within 
the Congress for the insular area. And that, of course, would take 
a constitutional amendment. 

How do we get there when we cannot even get these people to 
pay attention to us on the most, you know, mundane of issues? 
How do we get there? How do we create the political awareness 
and will to respond to a real meaningful resolution to America's co­
lonial problems? 

Dr. LEARY. Well let me answer the first question with respect to 
U.S. citizenship. I am optimistic enough, because of my career as 
an educator, to believe that people can learn. And I would assume 
it would include Members of Congress. And I think there is an ex­
ample of a free association agreement in the Pacific in which the 
citizens of the Cook Islands are also citizens of New Zealand and 
enjoy a free association with New Zealand. And there are forms of 
association with the French in which there is mutual citizenship. 

So I think if the Congress were serious about this and they and 
their staff began to look at other models of free association and you 
are dealing with a long history of U.S. sovereignty and citizenship 
and if you are offering free association without citizenship, you are 
not offering a free deal. 

I would hope that the Congress would accept the fact that is a 
very flexible form of agreement that can be molded to meet dif­
ferent circumstances. And we have to be fair to the people who 
have been U.S. citizens for so many years and have no desire to 
surrender that status. But let's be realistic about it. 
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I agree that integration is a hard road because of the lack of in­
terest in broad terms in Congress with respect to insular areas. 
But I would hope that when Puerto Rico comes before Congress in 
its usual fashion articulate, vociferous, well-organized, and raises 
the issue of the future of Puerto Rico and the significance of state­
hood to the United States and what all the issues are, that it might 
be an opportunity within that context to also do some conscious­
ness raising about the other insular areas and about the dilemma 
that they share with Puerto Rico, which is that they have a status 
now which does not meet democratic standards in the international 
community. 

Mr. DE LUGO. Let me interrupt you. We are talking about a polit­
ical change.You realize, of course, that if you put forward a pro­
posal like this, that there will be those in Puerto Rico-as you men­
tioned Puerto Rico-there will be those in Puerto Rico who would 
oppose any consideration of a proposal like this because they would 
see it as draining away support from their particular political sta­
tus. 

In this case I would say they are pushing very seriously for state­
hood. We will see what the outcome of the plebiscite is. But, I 
would expect that those who are supporting statehood would not 
want to look at other possibilities because they would feel that it 
would simply bring up an opportunity to drain away support for 
statehood. 

Dr. LEARY. I could see how one could have that concern. But I 
was careful in my statement to say that my proposal is based on 
the small size of the unincorporated territories and the fact that 
they do not have the opportunity as Puerto Rico does to realisti­
cally become a State. 

What we need really, I would assume that the people in the 
statehood movement in Puerto Rico would see this as a form of the 
integration that would provide an opportunity for the smaller terri­
tories that the statehood movement proposed for the State of Puer­
to Rico. And they are supportive of the efforts on the part of small­
er territories, given their own circumstances and situations to come 
up with solutions appropriate to their needs. So I don't see any con­
flict. 

The amendment would be crafted in such a way as to clearly ex­
clude Puerto Rico so they would not be involved. So I think they 
should be put in a different category because statehood is a realis­
tic possibility for them. It is not for us. 

Mr. DE LUGO. Thank you, Dr. Leary. 
Congressman Underwood. 
Mr. UNDERWOOD. Thank you, Mr. Chairman. 
And I thank you for your presentation, Dr. Leary. And I would 

also like to commend you once more for your work in the earlier 
conference this year and look forward to the conference next year. 
I too, appreciate your remarks that as an educator, you hope that 
Congress can be taught or at least learn something new. I gave 
that kind of analogy a couple of times earlier; and given my own 
background as an educator-but one of the great learning impedi­
ments we have in education is a problem called attention deficit. 
And sometimes, at least on the issues pertaining to territories, 
there is a lot of attention deficit going on. 
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During one of my return visits home, someone asked me what is 
the mood of Congress with respect to Guam? I said, the good news 
is that there is no bad mood. And the bad news is that there is no 
good mood. And the reality is that there is no mood at all. And that 
is what we are confronted with. 

Your work in terms of trying to understand or trying to make 
some suggestions regarding proposed constitutional amendments to 
allow a form of closer integration with fuller measure of participa­
tion of the territories here in Washington versus a kind of utiliza­
tion of a sensible separation, a wall of separation, not complete sep­
aration, but a wall of separation that works to the advantage of the 
territories in question through free association assumes that these 
cannot occur under the territorial clause. 

Would you like to speak as to why these kinds of options cannot 
occur under the territorial clause? 

Dr. LEARY. I know I am getting into deep waters, and I will be 
careful. But I know that much of the discussion revolves around 
analyses about what the territorial clause means. 

I know that there is a certain interpretation of territorial clause 
described to argue that just as in the past when it was used to put 
certain restrictions on U.S. citizens in the territories that that 
same clause, given the broadness of its wording and the broad au­
thority given to Congress can also be used to expand it. 

A lot of discussion goes on with respect to legal and constitu­
tional arguments. I am not enough of a legal scholar to say who 
is correct. I would say that ultimately it may come before the 
courts to decide. But the dominant interpretation to the present 
has been pretty much descendant of the insular cases. The terri­
torial clause has been used in a restrictive and not an expansive 
way. 

I think this would be a unique and novel way to use the terri­
torial clause to support the underpinning of the present territorial 
claim for Guam. I hope you are successful. 

But it doesn't address the lack of representation of U.S. citizens 
living in outlying areas. And I think the constitutional route could 
take into account a number of things. One of your Senators said 
that we should not issue a pact for cultural genocide. I think there 
should be some protection of the fragile cultures of the islands peo­
ples. 

You can integrate, but that doesn't mean that you have to de­
stroy your special identity. I think we need to begin with a self­
conscious examination of these issues. People used to quote Yogi 
Berra, the opera isn't over until the fat lady sings. But the fat lady, 
the United States, doesn't seem to be thinking about what the song 
is. 

We think we have to get to the point where we focus the atten­
tion to what the options and alternatives are. 

So perhaps in terms of discussion of the Guam Commonwealth 
bill this will also raise discussions about the complex issues and 
how do we provide equity for people who, for a long time, have 
been U.S. citizens but have not yet shared fully in the democratic 
society but at the same time protect them from consequences that 
would be deleterious in terms of their way of life. 
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Mr. UNDERWOOD. So what do you think about the additional 
point in terms of territorial clause? I guess you don't subscribe to 
the idea, that, at one point in time, it could be used for negative 
or limiting-it limiting the rights of citizens or people in territories 
cannot be used in an expansive way, one used it from the point of 
view of the territories and now positively used in a positive way for 
good? 

What about the point relative to the fact that the one Congress 
can't bind another Congress? 

Dr. LEARY. That is, as I understand the basic legal and constitu­
tional principle-Congress, simply by the fact that there is a new 
Congress elected by a new majority with a new mandate-if it is 
an act of Congress, it is just a mandate. 

With respect to the territorial clause, and the unincorporated ter­
ritorial directive, while certainly it has antecedent in history, it is 
long overdue that we dispense with it. It is analogous-! was sym­
pathetic with the Puerto Rican judge who said that given the origin 
of this clause, it is analogous to Plessy v. Ferguson in terms of race 
relations. 

The time has come to put the status with the territories on a 
new standard and the territorial clause may not be the best basis 
on which to make that effort. So I am not myself very enthusiastic 
about using the territorial clause as the basis for these relation­
ships. 

Mr. UNDERWOOD. In the statement of Governor Farrelly he made 
reference to the fact that while he wholeheartedly endorses the 
principles of self-determination for territories, he respectfully sug­
gests that the narrower application of these principles to the situa­
tion in Puerto Rico does not and shouldn't include the Virgin Is­
lands. And there has been a couple of items and points that have 
come up in the discussion, one relative to the participation of Puer­
to Ricans who live in the mainland. And also, in the case of Guam, 
talking about the right of the indigenous people versus the right 
of people who live on the island now but are not indigenous. How 
do these two issues play in your mind? 

Dr. LEARY. I think we get to the obvious point that any situation 
has to be analyzed on its own terms. We do not have in the Virgin 
Islands a populaticn equivalent to the Chamorro population of 
Guam. We have a different population base and a different history. 

I think that insular areas must seek, within a general context of 
sharing certain common problems and concerns, must seek its own 
resolution and what is good for Puerto Rico is not necessarily good 
for the Virgin Islands. And perhaps what is good for the Virgin Is­
lands is not necessarily good for Guam. I don't know. I try to con­
fine most of my remarks to the Virgin Islands, although they may 
have implications for the other areas. I am speaking of my experi­
ence in the Virgin Islands and the nature of that society. 

As for example, when the Chairman indicated that people in 
Puerto Rico may be concerned that the constitutional amendment 
be used as a loophole through which statehood could be denied, I 
would have no intention whatsoever of applying that to Puerto Rico 
because it is a different situation. So in that sense, I think the gov­
ernor is quite right. 
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You have to analyze each insular area in terms of special history 
and experience and the nature of its society. And I think that there 
is significant differences say between Guam and the Virgin Islands, 
even though we share the same juridical status. 

Mr. UNDERWOOD. You know, I want to associate myself with the 
Chairman's remarks regarding statehood, because at the same time 
that it doesn't look realistic from this point of view, lots of things 
didn't look realistic 20 years ago. There is always the possibility of 
things occurring that will change our focus. But ultimately those 
depend on what is going on in the territories. And it seems that 
certainly in the case of Guam, the Virgin Islands, and Puerto Rico, 
clearly the kind of leadership and the kind of perspectives that 
have emerged are really home grown, locally grown. And I am very 
much-1 am appreciative of that fact and encourage that develop­
ment. 

At the same time, your proposed amendments do suggest that 
there is-if there is not a problem with false consciousness in the 
territories-perhaps there is a problem with false consciousness in 
terms of states here in Washington. And that is ultimately the only 
potential route to resolution seems to be phrased in terms of state­
hood, in terms of seeing-becoming a state as the apex, as the end­
all of territorial status and that everything is framed in that de­
bate. 

And framed in that discussion is that states have certain rights 
and privileges and territories can have rights and privileges which 
are less than those, but never exceeds those. And it is never quite 
clear what that means. And by the same token, we are not likely 
to become states. So that is a double bind from which we have a 
difficult time emerging. And it seems that we do need more discus­
sion and we do need the kind of energy and spirit and ideas which 
were generated in our conference in collaboration with Guam. 

And I look forward much to extending the debate and extending 
the bounds of that discussion in the coming months. Thank you 
very much. 

Dr. LEARY. Thank you. 
Mr. DE LUGO. Dr. Leary, you have rendered a great service with 

your conference and also with your proposal here today. I want to 
very quickly ask you a number of questions, and then we are going 
to wrap it up because it is getting late. 

In discussing the status process in the Virgin Islands, you 
phrased the quote, "For the present, status process is culminated 
and a plebiscite is scheduled for September 7." 

Do you have any doubt that it will be held and the process it is 
a part of will be culminated? 

Dr. LEARY. Yes, Mr. Chairman, I do. And the reason is because 
it was an opinion given to the Virgin Islands Commission on Status 
and Federal relations by the Attorney General of the Virgin Is­
lands, indicating that in her opinion any referendum of any legal 
significance in the Virgin Islands would have to have the participa­
tion of 50 percent plus one of the registered voters of the Virgin 
Islands. 

At the present point, that doesn't seem to be a realistic possibil­
ity. I understand that the Virgin Islands legislature this week is 
conducting hearings and there is a possibility there may be some 

76-007 0 - 94 - 7 
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movement made to introduce a proposal to postpone the referen­
dum to coincide with the general elections in 1994. I am not sure 
that will happen, but I do think there is a significant obstacle now 
with respect to the realization of the September 1993 date because 
of this requirement of 50 percent plus one turnout. 

So it is, in my mind, entirely possible that we will see a post­
ponement of the referendum until 1994, although I am just speak­
ing for myself here, not representing anyone. 

Mr. DE LUGO. This would not be the first postponement for this. 
Dr. LEARY. The last time I think there was a very good excuse 

called Hurricane Hugo. 
Mr. DE LUGO. That was three years ago, though. 
Dr. LEARY. Yes. But they took some time, I think, to reorganize 

the Commission and to begin the public education campaign and to 
set the new dates and redefine the legislation, so I think that in 
my mind it was justifiable, given the damage that Hugo caused, 
and in the confusion it took some time to get this process reestab­
lished. 

Mr. DE LUGO. How many times have the Virgin Islands tried to 
write a constitution? 

Dr. LEARY. Well, under the 1976 authorization there were two ef­
forts that failed. Prior to that, there were two other efforts that 
were not officially endorsed or authorized by Congress, but the sec­
ond constitution also I think passed, but by a very, very slim turn­
out and didn't have much of a mandate. So we haven't really been 
successful since the first convention, official convention in 1965, in 
passing the constitution. 

Mr. DE LUGO. Four times? 
Dr. LEARY. Four times. 
Mr. DE LUGO. Four times, and after the failure on four occasions 

to write the constitution, there was a plebiscite-! am sorry, a ref­
erendum asking the voters, should they move away from the ques­
tion of the constitution and make the resolution of the political sta­
tus the priority; is that correct? 

Dr. LEARY. That is right. 1982, I believe. 
Mr. DE LUGO. 1982, went out-this is more than a decade later. 

And do you know how much money has been spent on the process 
this time? 

Dr. LEARY. Well, Mr. Chairman, as you know, I am a passionate 
advocate of the need to address and resolve status issues in the 
Virgin Islands. I think if you look at, for example Guam, I think 
their first referendum on this issue goes back to 1978 and we are 
now 15 years later and they are still in the midst of their process. 
I think these things take time and--

Mr. DE LUGO. But in the case of Guam, Guam has clearly said 
what they want to do. I mean, Guam has gone to the polls and 
clearly registered by significant majority their desire to become a 
commonwealth. 

Here in the Virgin Islands, you know, this comes as a bit of a 
surprise to me that the islands would be talking about postponing 
again this-the plebiscite when there has been so much effort put 
into this latest undertaking. 

Dr. LEARY. Well, Mr. Chairman, I think that given an issue of 
this type, it is very difficult in an off-year election to get 50 percent 
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plus one of the registered voters to come out and vote. I am not 
absolutely positive about my facts, but I think if we looked at the 
votes that took place on the Guam commonwealth in this, the early 
votes, I wonder if in those cases 50 percent plus one of the reg­
istered electorate participated in that referendum, if they were con­
sidered binding at the time. I think that is part of the problem. 

I am not here to say whether the status referendum should be 
postponed or should be kept. But I am just here to indicate that 
there is a possibility that the process may be delayed for a year. 
But that is my own musings. It is not based on any special infor­
mation. 

Mr. DE LUGO. Well, that is disappointing to hear. Has there been 
adequate education? 

Dr. LEARY. I think a considerable effort has been made, a sincere 
effort has been made to distribute material; but part of the dif­
ficulty, I think, in terms of political status education in the Virgin 
Islands, as compared to say Puerto Rico, is that first of all it is a 
new issue for us, relatively new issue. The terminology is often 
strange to people. 

Secondly, it is an issue that seems academic and abstract to peo­
ple. They can't connect it with the concerns of their daily life, the 
kinds of immediate problems facing the territory such as crime and 
infrastructure maintenance and so forth. 

And thirdly, unlike Puerto Rico where you have major political 
parties organized historically around the issue of status, who make 
a major effort to mobilize their followers and disseminate informa­
tion with respect to their views, that is not the case in the Virgin 
Islands. 

Given all those factors, it is not a surprise that it is difficult even 
with the best of efforts to really reach and mobilize people on this 
issue, but I think you have to begin somewhere, and I would hope 
that at least one result of this whole process has been the begin­
ning of a familiarization of our people in the Virgin Islands with 
the terms of the debate. 

And there have been a considerable number of programs, a lot 
of information disseminated, et cetera. How many people are 
watching, how many people are reading, how many people are real­
ly interested, I have no scientific information on that issue. 

Mr. DE LUGO. Well, I want to thank you very much, Dr. Leary, 
for your being here today, coming here, taking the time to be 
present and to give us the benefit of your years of work in this 
field; and you are highly respected by people of both the Caribbean 
and the Pacific and I hope that you will continue the good work 
that you have done all these years. 

And I want to commend you again on your conference this year. 
It was historic. That is not rhetoric. That is a matter of history. It 
was the best conference I have ever attended, and I hope that the 
next one that you are going to have next year will be as good. It 
only has to be as good because that was a great conference. I know 
you want to make it better. 

Dr. LEARY. Thank you, Mr. Chairman. 
Mr. DE LUGO. If it is as good, it will be great. 



168 

Dr. LEARY. Thank you very much for those kind remarks. I thank 
you for all of your support for the conference and for other projects. 
I appreciate it. 

Mr. DE LUGO. Thank you, Dr. Leary. 
One of the insular areas that will be covered by the language of 

this resolution is the last remaining part of the trust territory. 
That is Palau. President Clinton's National Security Council has 
been helpful in working out what I hope will be a resolution of the 
status impasse with Palau. In response to Palau and to us, the ad­
ministration has worked out effective understandings with Palau's 
leaders that may result in a compact free association that will fi­
nally be approved by Palau. The administration should make this 
clear shortly by letting the Palaun law go into effect, calling an­
other plebiscite on the compact, in spite of the concerns of some bu­
reaucrats with that law. 

What a resolution of the impasse took was a willingness to try 
to work things out with Palau that we didn't have in the past. We 
have gotten it from this President. 

At this point, I would like to include a statement from the joint 
leadership of Palau and I think that it explains the process that 
Palau has undergone. It is a statement from the President and the 
Senate President as well as the President of Palau and the House 
Speaker. 

[The information follows:] 
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JoiDt Statement of 

The Honorable Kuniwo Nakamura 
President of the Republic of Palau 

and 

The Honorable Peter L. Sugiyama 
President of the Senate 

Fourth OlbiU Era Kelula11 

and 

The Honorable Surangel Whipps 
Speaker of the Ho~e of Delegates 

Fourth Olbiil Era Kelula11 

Regardfug 

Self-De~tion 

of Political Statns 

Republic of Pala11 

July 27, 1.993 
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On behalf of the Repnbfic of Palau, we would like to first thank the Chairman of 
the Subcommittee on IDsular and Jntematioual Affairs, the Honorable Ron de 
~..u~o. We ofrer this thaDks not just for ~kind invitation to testify h~ today 
but also for his consistent and steadfast support and friendship to the people of 
Palau. We would also like to extend our ·~ to all the Members of the 
Subcommittee on lDsular and Intel'lUitional Affairs as well as to the other 
~ed &nests here today. 

Before us is H. Con. Res. 94 which declareS that the people of Puerto Rico have 
the rl2ht to decide Puerto Rico's polilicll scitns. H. Con. Res. 94 also sutes that 
peoples generally have the right to determiiie their own political status. 

The Republic of Palau respects the rights ohll peoples to be responsible for their 
own destiny. We in PaJan have spent maiiy long years on the voy3J:e to self· 
determination of our polilicll st2tus. Palau's search for a viable political statns, 
like the rest of its nei&IJboring Micronesian islands (with the exception of Guam); 
began with the establisluneot in 1.966 of the future Political Statns Commission by 
the Congress of Micronesia. Under the claairmanship of the late President of 
Paian. the Honorable la2arus E. Salii, the Commission commenced future statns 
negotiations with the United States on behalf of the Trust Tenitory of the Pacific 
Islands (the "ITPI") as a single unit. The 1TPI consisted of the Conner 
administrative districts of (1) the Northern Marianas; (2) Palau; (3) Yap; (4) Tnik 
(Chunk); (5) Ponape (Pohnpei); 6) Kusaie (Kosr:re); and (7j the Marshall Islands. 

The Commission ultimately issaed its f"mal report which established four basic 
principles ot FREE ASSOCIATION which were to guide future status negotiations 
with the United States: Ul Sovereignty should rest in the Micronesian people and 
their duly constituted &overnment or govermitents; (l) Micronesians have the right 
of self-def=emrination and may, therefore, choose independence or self-~vemment 
in FREE ASSOCfA.TION with any natiott or organization of uatious; (3) 
Micronesians have the r%:ht to adopt their own conStitution and amend, change, 
or revoke any constitntion at any time; and (4) FREE ASSOCfA.TION should take 
the form of a revocable COMPACT, unilaterally terminable by either ~. We 
believe that these &Uidelines (at least the first three) are, in general terms, 
principles which should apply to an peoples. 

In 1975 a Mh:ronesian Constitutional Convention COIISisting ot delegates from all 
seven Micronesian island :roups assembled and drafted a constitution c:alling for 
a unified Federation of Micronesian states. A Micronesian-wide referendum was 
conducted on July U, 1978, which resulted in negative voteS both in Palau and the 
Marshall Islands. The majority of voters in Yap, Chunk, Pohnpei and Kosrae on 
the other hand ratified the Constitution whic:h laid down the cornerstone for the 
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Government of 1he Federated States of Micronesia. (The Northern Marianas bad 
opted to become U.S. Commonwealth ~ although .« participated in 1he 
Micronesian Constitntioual Conveution, did not vote in the referendum). Palau, 
1he Republic of the Marshall Islands and !the Federated States of Micronesia. 
thereaftEr became separate entities. HoWeftl', 1he three ,o,.emuaents nonetheless 
continued their status ~otiatiims with ·the United States in pursuit of a 
relationship of free association. 

A. total of seven plebiscites on the Compact of Free Association between Paiau and 
the United States have been c:ondocted iii Palau in the past decade. A.ll the 
plebiscites were duly observed by u;N. Observer Missious. None of the plebiscites 
have reached the 75<Ji. voter appronl required by Palau's anti-uuclear 
coustitntional prolision. However, in eac:h plebiscite the approval rate has nefti' 
been below 60". The Palawm people, therefore, have, in exercisin& their 
jngljen:able right of self-determination, repeatedly expressed their c:hoic:e for free 
assodatlon relationship with the United States Dfti' any other politic:al status 
option. · · 

In May of 1991, a dialoaue was commenCed between Palan and the U.S. for 
possible Compact modific:atious. Palau created a small workiDg group that met 
twice with former U.S. Ambassador to the U.N. 'frnstreship Councll James 
WilkiDson and proposed c:ertaiu modi6catiODS to the Coalpact of Free A.ssociation. 
DuriDg this period, a sufficient mnnber of siguatures were p.thered in a Citiz.w..'s 
Petition c:aDin& for a Constitutional Amendinent Referendum. The Constitutional 
Amendment was approved·by a 62'1' vote ~ and later by the Palau Supreme 
Court. The 1bird Palau National Co~, therefore, enacted Republic: of Palau 
Public Law No. 3-76 pursuant to which the vote on the Constitutional Am..Udment 
would be heldsimulWieously with the Noveinber ~ eJed:ious. lU'l'L No. 3-76 
also authorized the vote on the eighth Compgct Plebiscite bat only on the condition 
that the Republic of l'alau rec:eiTe a •favoiable respouse• from the United States 
with reprds to the Compact modifications which had been proposed. 

Subsequent to disc:nmous in Washington. D.C., Palau received, on May 6th, a 
"Letter of A.mmmc:es• from U.S. Secretary of State Warren Christopher. lbe 
Letter af AssuraDc:es does constitute a lavOrable response from the UDited States 
to the request for Compact modifications. : Accordiu&ly, pursuant to Republic of 
Paian Public: Law No. ~9, the eighth, and hupet'nlly fi.oai, vote by Palau on a 
relationship of Free Association with the United States will be held later this year. 
In accordance with Department of Interior Order No. 3142, RPPL No. ~9 is, at 
this very moment, under review by the Depllrtmeut of IntUior. We anticipate the 
Department's decision within the next week. 

2 
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We trust that you wflljoin us iD hopin& that Palau can at last resolve its political 
status. We willtDen be able to enter iDto the relationship with the United States 
which our people have for so ~ desired - a relatiousb.lp . of free ~tion 
between free peoples freely chosen. 

rL Sugiyama 
President 
The Senate 
Fourth Olbiil Era Kelulau 

er 
Honse ot:l)ele2a11es 
Fourth Olbill Era Kelulau 

~ 
President . \ 
Republic or Palau 

3 
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Mr. DE LUGO. There appears to be less activity on status change 
in one of the four territories that are the subject of today's hearing, 
and that is American Samoa. This is indicated in a joint statement 
that I will include in the record from the President of the Senate 
Letuli and House Speaker Talavou. Their statement will appear 
after one by the Governor of American Samoa, A.P. Lutali. 

The lack of interest in status change does not, however, mean a 
disinterest in the island's relationship with the United States 
whatsoever. Delegate Faleomavaega sponsored legislation to estab­
lish a joint Federal territory commission to study Samoa's status 
and relationship to the United States, and his bill has been en­
dorsed by Governor Lutali. We will have a hearing on it on Sep­
tember 14. 

The language of the Serrano resolution does not apply at all to 
one of the five U.S. insular areas, and that is the Northern Mari­
ana Islands. It exercised self-determination in reaching agreement 
on the establishment of a commonwealth in political union with the 
United States. This is explained in a letter that I sent to Governor 
Guerrero in response to his inquiry, and I will also include this let­
ter in the record. 

[The information follows :] 
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ti.lt. -ou.&t of Rtprt.&tntatibt.& 
«:ommitttt on Jlatural 1\tsourctl 

Rlllbin;ton, Ja(; 20515-6201 

July 14, 1993 

The Honorable Lorenzo I. De Leon Guerrero 
Governor of the Northern Mariana Islands 
Saipan, MP 96950 

My dear Governor Guerrero: 

This is in response to your letter of today•s date reqardinq the 
Subcommittee's Auqust Jrd hearinq on H. con. Res. 94, 
Representative Serrano's resolution that would declare that the 
people ot Puerto Rico have the riqht to decide the islands' 
future political status and make other statements reqardinq self­
determination and the non-self-qoverninq territories . 

While I am always willinq to have officials of the Northern 
Mariana Islands testify at hearinqs on matters relatinq to the 
commonwealth, they have not been invited to appear at the Auqust 
3rd hearinq because your islands are no lonqer considered a non­
selt-qoverninq territory by the United Nations. (They were taken 
ott the list of non-selt-qoverninq territories because of the 
approval ot the covenant that established the commonwealth in 
political union with the United States and the Security Council 
action on it . The U.N. currently identities 18 areas as non-selt­
qoverninq territories. The tour which the United States is 
responsible are American Samoa, Guam, Palau, and the u.s. Virqin 
Islands. The resolution refers, as I noted, to Puerto Rico and 
the non-selt-qoverninq territories.) 

In closinq, let me note that 
Serrano resolution with this 
extend my best reqards. 

Enclosure 

copy of the 
~MP-r~u,est, and 

o ... ·?!'P-4--
Chairman, 

Subcommittee on Insular 
and International Affairs 
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Mr. DE LUGO. Finally, I will include two memoranda done for the 
Subcommittee by the American Law Division of the Congressional 
Research Service, and I would like those placed in the record at 
this point. They were written by two of the top experts in the field 
of constitutional law and international law respectively, who have 
been very helpful to the Subcommittee; they are Johnny Killian 
and Dan Zafren. 

[The information follows:] 
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~ 
CRS Congressional Research Service • The Library of Congress • Washington, D. C. 20540 

TO 

FROM 

SUBJECT 

July 7, 1993 

House Subcommittee on Insular and International A!Tairs 
Attention: Bnan Modes te 

Amer ican La w Di vision 

Self-Determi nation by the People of Puerto Rico 
(H . Con. Res. 94, !03d Cong.J 

At your request, this memorandum presents a legal discussio n of the 
Resolution. 

Charter of the United Nations 

It should be noted at the outset that the reference to the Charter of the 
United Nations as being a treaty for the United States is only partially accurate. 
It is not a self-execut ing treaty .' Therefore, it is not the supreme law of the 
land. Only a self-executing treaty directly accords enforceable rights to persons 
without the benefit of Co ngressional implementation .' Thus, the 
"commitment" to the principle of self-determination as set forth in the Charter 
of the United Nations is not a legal commitment. 

The principle of self-determination is only briefly mentioned in the Charter 
of the United Nations.' The passage of a co ncurrent resolution cannot have the 
legal e!Tect of making a non-self-executing provision of a treaty enforceable as 
law in the United States sin ce such result can only occur by a duly enacted 
statute signed by the President . However, it would seem possible to argue that 
passage of the Resolution in its present form, i.e., reading the last recital in the 
Preamble along with the first prov1sion of the body of the Resolution, could be 
interpreted as an initial step and/or an indicia of Umted States intent to give 
legally enforceable e!Tect to the pnnciple of self-determination provisions of the 
Charter. Even as a stnct policy pronouncement, however, such might have 
e!Tects more far-reaching than contemplated by the Resolution in its reference 
to the people of Puerto Rico. Arguably, other territories and, perhaps, even 

M(Tihe Charter of the Un n ed Na t1ons. a lthough adopted by t he United States. is not 
a self-executing internatiOnal obligation." Sptess u. l toh & Co. (America}, Inc., 643 F .2d 353, 363 
(5th Cir . 198 1)_ Also, see, Manybeads v. United States, 730 F. Supp. 1515. 1521 10. Ariz. 1989) 

Haitzan Refugee Center, Inc . v. Baker, 949 F 2d 1109. 1110 t 11th Cir . 1991), reh. den . 
954 F.2d 731 (1992; , cere. den. 112 S. Ct. 1245 < 19921 

Arts. 1(2l and 5~. 
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General Assembly.' Puerto Rtco has not been brought back wtthin the scope 
of the Umted States' Article 73 obltgations 9 

The Commitment by the Congress 

While the gist of the Resolution seems to concentrate on the support of the 
people of Puerto Rico to exercise a right to choose the political relationship, if 
any, with the United States that they might favor, it appears likely that more 
can be read into it than may be mtended. Arguably, the Congress is stating that 
tt would go along with the chotce made. It would seem inappropriate for the 
Congress to give any 1m pression that it is binding itself to any outcome, and, in 
fact, might even be prejudicial in the context of any "free" choice to be made by 
the people of Puerto Rico if the Resolution is interpreted by the local community 
as a promise by the Congress that the act of determination would effectuate any 
necessary Congressional action to bring it to fruition. Thus, whatever 
determination is made by the people of Puerto Rico, some might challenge the 
result as being an improper exercise of a right of self-determination. In that 
context, charges might even be hurled against the Congress that it was exerting 
its influence for a preference in such a determination. 

G.A. Res. 3163 (XJ{VJ]J) 

Daniel Hill Zafren 
Specialist in American 

Public Law 

Oppenheim's International Law !9th ed. 1992), at 280, ft. nt. 21. 
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Congressional Reseuch Service • The Library of Congress • Wuhin~on, D.C. 20540 

TO: 

FROM: 

SUBJECT: 

Honorable Ron De Luge 
ATTN: Brian Modeste 

American Law Division 

Puerto Rico 

In reaponlt to your reque~t, we art forwarclin.r excerpts from a previously 
prepared memorandum, dealin~r with the issue of Con.rreas' ability to rtllnquiah 
completely ita power undtr tbt territories clau1e in r11pect of Puerto Rico. 

The Territorial Claute. • Con.rren derivta ita plenary power to leiislatt 
for the territorier from two sources. 

The power of governin.r and of legislating for 
a territory it the inevitable conaequence o{ the 
ri~rht to acquire :md to hold territory. Could this 
poaition be contuted, the constitution o{ the 
United Statea declares that 'congreu aha!! have 
power to diapo11 of and make all needful rulta and 
regulation.t reaptctin~r the territory or other 
property belongin.r to the United Statu." Sert u. 
Pirot, 6 Cr. (10 U.S.) 332, 336 (1810). See also, •·i·• 
.A~Mrican buu1'0nce Co. u. Canter, 1 Pet. (26 U.S.) 
511, 542 (1828); Fi~t National Banlc v. County of 
Yanhron, 101 U.S. 129, 132 (1879); Shively u. 
Bowlby, 1152 U.S. 1, 48 (1894). 

The Court ia, of course, quoting Article IV, f 3, cl. 2. 

In the Territories of the United States, 
Con.rre11 baa the entire dominion and sovereignty, 
national and local, Federal and state, and baa full 
legislative power over all subjects upon which the 
legislature of a State might legislate within the 
State; and may, at its discretion, intrust that power 
to the legislative a .. embly of a Territory. Simms v. 
Simms, 175 U.S. 162, 168 (1899). 
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Ccncreu hu wide discretion with respect to it1 manner of gcverniOf:' 
territories. 

It must be remembered that Congrua, io the 
eovernment or the Territories as well u of the 
District of Columbia, hu plenary power, nve as 
controlled by the provi1ioo1 of the Con1titution, 
that the form of i<'vernment it •hall eatabliah is 
not preacribtd, and may not ntct .. arily be tht 
•ame in all the Territorill. We are accuatomed to 
that pnerally adopted for the Terrltoriea, of a 
quasi state eovnnment, with executive, legislative, 
and judicial officers, and a ltgillaturt endo.,..ed with 
the· power of local taxation and local upenditures, 
but Coner111 is not limited to thi1 fonn. , .. It may 
legialate directly in respect to the local affain of a 
Territory or trall$fer the power of such legialation 
to a legislature elected by the citizen• of the 
Territory. Billn.$ v. United Statr~, 194 U.S. 486, 491 
(1904). 

However, delegation of local atlf·i<'vernment to a territory doea not end or 
curtail Concreu' continulnf power to actio that territory. In National Banll v. 
County o(YanAton, supra, the territoriallee!•lature had authorized ccuotia1 to 
iuue bcnria to encourap railroad ccnatructlon; Concre11 thereafter enacted a 
law annulllne the territorial act but pre1arviog the effect of any action taken 
while the local law wu in affect. Upholding Congre11' power, the Court said: 

All territory within tht juriadiction of the 
United Statea not included In any State muat 
necenarily bt eoverned by or under the authority 
of Congreee. The terrltoriee are but political 
subdivieions ofthe outlying dominion of the United 
States . . , . The organic law of a Territory takes the 
place of a constitution u tha rundatuental law of 
the loc&l government. It is obllptory on and binda 
the territorial authorities; but Congr01s is supreme, 
and for the purpoau of thia depal'tment of its 
governmental authority hal all the powara of the 
people of the Unitad Statea, except 1uch a• have 
been expressly or by implication reserved in the 
prohibitions of the Con11titution. 

In the or~ic act of Dakota thne wu not an 
exprese reaervetion of power in Coner~~&s to amend 
the aet.. of the territorial le£islature, nor was it 
ntceasary. Such a powu is an Incident of 
•overeignty, and continues until ~:TBnted away. 
Congress may not only abropto laws of the 
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tenitorial legialatures, but it msy itself legislate 
directly for the local government. It may make a 
void act of the tenitorial legislature valid, and a 
valid act void. In other words, it hu full and 
complete legislative authority over the people of 
the Tenitories and all the departments of the 
territorial governments. Id., 138. 

In Churr:h of Jesus Chrnt of the Latter-Dey Saints u. United States, 136 
U .8 . 1 {1889), the Court sustained an act of Congress repealing the territorial 
legislature's law of incorporat ion of the Mormon Church, because of Congress' 
concerns ahnut the practice of polygamy. Although the Utah organic act 
contained a provision requiring the submisoion to Congre., for its approval or 
disapproval of acts of the tenitorial legislature, it wu silent with respect to 
Congreu ' power to move subsequently to alter or repeal territorial laws, but 
thi• absence wu of no concern to the Court. 

But It i• too plain for argument that this 
charter [of incorporation], or enactl%1ent, was 
subject to revocation and repeal by Congress 
whenever it should see fit to exercise Its power for 
that purpose. Like any other act of the territorial 
legislature, it was subject to this condition. Not 
only 10, but the power of Congress could be 
exerciaed in 1%10difying or limiting the powers and 
privllecu cranted by such charter; for if it could 
repeal, it could modify; the creater includes tht 
lesser. Id., 46. 

The case law, thus, ident ifita the territorial clause aa the source of the 
plenary governing power of Concres; with respect to the territories, 
supplemented by 1ome pnoral power of governing what it has acquired. 
Moreovwr, the decisions plainly aeem to distinguish only two forma of local 
government under the Constitution: Statea, which form the Union, select 
electora who elect the Preaident, select voting Members of the Senate and Houoe 
of Representatives, and pus on amendments proposed to the Constitution, and 
tenitories, which share none of the political powers listed and which are subject 
to the plenary power of Congreae. And some of the eases eu:gest that Con~ess 
may not divest itself of its plenary power.1 

n 

To be sure, this reading would constitute an expansive con&truction of 
the ambiguous faet that in both Yanhton and Latt•r-Day Saint1 Concress had 
not reserved the power to act to alter or repeal territorial acts, not that 
Concreaa h3d expressly purported to divest itself of the power, but the Court's 
language seems not unreasonably to convey the expansive rea~inj1. Note, 
however, the r&ference in Yankron to "grants away" of the concressional power. 
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In thia part of the memorandum, we return to two critical i11ueo that were 
presented by our rupomu to the thratopecific quettionr in your inquiry. That 
is, may Congreu by lefislation bind itself eo that in the futuro it could not 
lefitlate with regard to Puerto Rico under the territorial clau1e, and, if it may 
not, ia it precluded from enacting lefialation that devolvu upon Puerto Rico a 
conaiderable meuure of self-government, including a! moat complete sovereignty 
of action in local matters, that requires it to atay itl hand In the future, ao that 
it would not lefirlate about certain matten, even though it may not be bound 
not to act. Tba answen, we believe, while they requin close analyais, are not 
difficult. 

Concrn•' Power to Bind Future Concre••••· • Generally, a legielative 
enactment cannot bind a future Congre~a or atata legislature in the aenae that 
the legirlative enactment cannot be repealed or altered. 1 That ir, a legirlative 
body cannot entrench a legirlative action by providing that it may not be 
rapealed or altered. "The principle as1ertad is, that one legi1latura is competent 
to repeal any act which a former le&}slature wu compatent to pus; and that ont 
ltgielatun cannot abridgt the powerr of a IUcceedlng legill&ture. The 
correctneaa of this principle, 10 far u respect• generallegielatlon, can never be 
controverted." Fleteh.er v. Peck, 6 Cr. (10 U.S.) 87, 136 (1810)(Chief Juatice 
Manhalll. 

Commantaton have 111ayed many varioua anJWtra with reapact to tht 
Inability orCongreu to "entrench" a legi1lative tnactm~nt. All eventually devolve 
Into tome variation of tho legirlature u agent o{ the people, a rocipient of 
delegated powan conveyed by the Con~tltution, which wu adopted by the 
people. See THE l"EDERALIST, No. 78 (C. Roariter ed. 1961), 467 <Hamilton)("no 
poaitio11 which depend• on clearer prineiplu, than that every act o{ a delepted 
authority, contra" to the tenor of the commiuion under which it i1 exercised, 
il void."). See alao !d., No. 46, 294 <Madiaon)(£Qvarnmentl are agentl and 
truatees of the people). The Conatitution itaolf i1 not ambi~ous ill tonm of 
deflninr the prioritlea of authority. The aupremacy elauao, Artielt VI, cl. 2, 
makaa tht Constitution the 1upremt law of the land, u well u lawa made in 
punuance of the Constitution and treatie• made under the authority of the 
United Statea. Thus, the Constitution is not alterable by ordinary legislative act. 
Marbury v. Maditon, 1 Cr. (6 U.S.) 137, 177 (1803). But with r81ptct to atatutes 
and trutiea, whieh have equal atatua 1ubordinate to tht Constitution, a court 
called upon to apply and enforce two inconsistent provisiollll will alway• apply 
and tnforce the later in time, the subatquent law, iivi11g force to the power of 
thtle!Polative body to alter or repeal itaenactmento. Thia state of affairala moct 
noteworthy in the instance of conflicta betwoan statutes and treaties, for, despite 
the different way• thoy becomo the law of the land - 1tatutea boinr paned 
bicamerally and presented to the President, treatise being nea-otiated by the 
President, with the Senate advi•ing and consenting .. a later statute may repeal 
an earlier treaty, Th.e Chi111!Bt Exclusion Crue, 130 U.S. 581, 600 (1889); Whitney 
v. Robertson, 124 U.S. 190, 194 (1888); Hea.d Money Caaer, 112 U.S. 580, 599 

I For e..tensive treatment, see Eule, Temporal Limits on the uiislative 
Mandtlb!: Entrenchment and Retroactivity, 1987 AM. B. FoUND. RES . J. 379. 
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(1884), and a later treaty may repeal an earlier statute. Coolt: u. United Statea, 
288 u.s. 102 (1988). 

Recourse to the instance of treatiu reveals what is at the foundation of the 
power of a sovernmant to alter or revoke the commitments it may have made: 
that gtJvemment which u sovereign, which annoen to no higher authority, may 
have the dUcretlon to aet that other gt~vernmente laek. The Uttitad States may 
disavow itl treaty obllptio111, ami in so doine it may place iteelf in violation of 
the treaty, but In the international arena there is no juridical body to which one 
may repair for a remedy. The States within the federal sy.tem do not have that 
diacretion. Under the rupremaey clause, the Co111t itut!on, federal law, and 
treatiea aupenede lnco!llmeat atate ltwt and aetio111, and the Supreme Court 
ia available to utablish that aupremacy as a result of judicial recoune. And, to 
note the obvioua point, Conil'esa, u well u the entire ftderaltstablishment, ia 
rubject to the Co!lltitutioa's denial of certain powen to them, dettials which, 
again, are enforceable throueh recourse to the court.. But, in the ab1ence of a 
limitation, Congre~s hu discretion to act on its own eonceptio111 of policy. And, 
just u co!lltitut!onai atatutes and treatiea undon the aupremacy clauae 
auperaede othtrwiae valid state laws, co!lltitutionai 1tatute1 and treatie•, u a 
matter ofprinetple under theaupremacy clauoe and under the terrritorial clau .. , 
uwell u under Alticle It 8, cl.17, with reprd to the District of Columbia and 
certain areas aequired by purchau, supentde the 1118ctmtnte of those entlt:iea 
which do not have coordinate ltatu. with the United Statal. But, in the abaeace 
of federal cozutltutional co111traint or federal statutoty or treaty law, state 
leplaturea, the legislature of Puerto Rico, and the legislature• of other 
juriadictiom bound to the United Statu in 1ome way may alter or amend th~ir 
!aWl previouliy enacted. 

To be IUl'e, IOI1le congruaional enactments, by their nature, are irrevocable. 
IC Congreu should admit Puerto Rico as a State, it could not subaequently 
repeal the law and make Puerto Rico somethine alae. IC Coni!'e&l should grant 
Pumo Rico Independence, it could not subsequeutly repeal the statute and 
make Puerto Rico a poa11uion or something eJ.e, without Puerto Rico'a conaent, 
at least in th! absence of something mort forceCul thaa eaactment of a law. 

Oae other pneral exception relates to the protectioa accorded contracts . 
Under the contracts clause, Article I. § 10, c]. 1, no State may impair the 
obligationa of contracts. Althou.rh it seems clear that the c)au .. wu intended 
orieinally only u a rule against legislativa interference with private contracts, 
the Marshall Court early established ib application to public contraete, such aa 
cbartera and Ucenaea. Fletc~r u. Peclt:, 6 Cr. (10 U.S.) 87 (1810); Tru8tees of 
DlJ1"tnwuth Colltgr v. Woodward, 4 Wheat. (17 U.S.) 518 (1819). Intentate 
compacts, entered into between or amen: the States and conaented to by 
Congresa under Article I, § 10, cl. 3, are contraets to which the contracts clauae 
appli11. Grem v. Biddle, 8 Wheat. (21 U.S.) 1, 92 (1823); West Virginia ex re!. 
Dyer u. Sim&, 341 U.S. 22, 33 (l95l)(Ju&tice Reed concurring); id., 35 (Justice 
Jacluon concurring); Prtty u. Tenmssu-Minouri Bridge Comm., 359 U.S. 275, 
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285 (1959l(Juatice Frankfurter diuentin&).' Therefore, legilllation which 
constitutes a contract or which results in one becoll:les vested in the sense that 
a aub1equent legislature cannot repeal it. FletcMr u. Peclt., eupra, 135 ("When, 
then, a law ia in ita nature a contract, when ab1olute rirbte have veated under 
that contract, a repeal of tht law cannot cliveat those riehte.') 

The contract. clauae itaelf inhibit. only the actiona of the States. With 
respect to the Federal Government's contracts, it il the "len aearchinr 
lltancluda" oC the due proCe$1 clause that &'QV1!rns, PBGC u. R. A. Gray 4r Co., 
467 U.S. 717, 732· 733 (1984). Even so, ftderal eft'orts to avoid liabiliti11 arisinr 
out oC it1 own contracta have been found to deny due procus. Perry v. United 
S14tcl, 294 U.S. 330 (19815); Lynch v. Urr.it«i SttJUs, 292 U.S. 571 (1934). And ••• 
SinAinf Fund C41u, 99 U.S. 700 (1879). But theae cues qempli(y the kinds of 
contracts which fall within the paracli~n~: financial obliption cu••· Even under 
the contracta clauae itae!C, the Court hu Jon: aincl departed from the confininc 
etandard. of the early ca.sea, boldine that &'QVIrnntlntl may not be deemed to 
have given up their euential attn'butes of sovereignty, such aa the police power 
authority to leplate Cor the public -!fare. Urr.i~ Stlltu TI'IUt Co. v. New 
Jcney, 481 U.S. 1, 23 (1977). See e1p. Stone v. Miamnppi, 101 U.S. 814 (1880) . 
More forcefully, outside the financial obliption 8.1'11&, the Court hu iterated the 
principle in the context of the Federal Government that "contractual 
arranpmente, including thoae to which a aovanign itaelf ia party, remain 
aubject to aubaequent leef8lation by the 10vereign. • Bo~«n v. PIJJlic Aprr.ciu 
Opposed to SodaJ Security Err.tmpmcnt, 477 U.S. 41, 52 (1986)(internal 
quotation markl omitted). See alao MIJilifGU]t v. Sprin6•, 199 U.S. 473, 487 
{1905). 

Therefore, it aetma evidtnt that, absent the kind of promiae which iJ the 
eaaence of the contracta covered by the clauae, say, a cuarantee of the 'full faith 
and credit" of the United State• in backing banda, a etatute, which in fact 
constitute. a promisa of future inaction or forbearance by Concreu in devt~lvinJ 
"home rule' on a territory err conferring aoma power1 preaumably in perpetuity, 
would not be held to conatitute a contract enforceable by the courta. 

We may conclude, then, that Congrus may not collllllit future Congressea 
to the observance o! the arrangements it concludl!ll for the government of the 
entitle• over which It hu ultimate suthority. 

CODi"u' Power to Promille Future Deference. • If the conclusion be 
accepted that Con:ress cannot ltp.lly bind a futun Concreu to respect the 
decree of autonomy that it hal so far conferred and may confer in the courae of 
an enhancement of Commonwealth atatw, muat one concluda that Congreu 
may not tnter into any agreell:lent with Puerto Rico, r11pecting aelf-&'Qvernment 

1 To the enent that Congress may legislate with respec:t to the subject 
matter of an interstate compact, because, typically the compac:t concerns a 
matter of federal interest or Congr111 would not have been called upon to 
consent to it, Congresa Is not bound by the compact. It may legislate to 
effectuate federal interuts at ita discretion. 
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and local autonomy? It is not at all evident why there should be an affirmative 
answer to this question. An affirmative 8.111Wl!r would make voidable the 
Commonwealth arrangement entered into in 1950-1952. It would make voidable 
the arrangements entered into with uveral territorial. It might make voidable 
the District of Columbia "home rule" arrangement entered into in 1985. After all, 
in terms of Congreu' promise, the only difference between Puerto Rico and the 
District of Columbia is that with reapect to the latter Con&ress reserved to itself 
the authority to veto enactments by the D. C. City Council beCon they eo into 
effect. AI we saw ill reprd to the territoriu involved ill First NatiDnal Bania v. 
County of Yanllton, 101 U.S. l29 (1879), and Chureh of Jesru Chrl1t of the 
lAtter-Day Saint& u. u~ Statu, 136 u.s. 1 (1889), tha abii811CI or a 
raervatlon to altar or &lllend territorial law.,.,.. irrelevant. In view o!Congreu' 
eoatinuing authority to laplate, should then be acme tali1111anic eipflcance 
to the preaenca or absence or a reservation? 

What Congrua did in 1950-1952 in conjunction with Puerto Rico, we have 
concluded, wu to qree that Puerto Rico wu to have a!moat complete autonomy 
in local eovem111ent and that Coil~~"••• would not interfere. That aeraelllent baa 
been maintain1d, althoulh than have been a number of concre11iona! actiona 
which, arcuably, :may have departsd from the acz-eement, depending Upon how 
one defines all the elements of the agree111ent. 4 Because, if the concluaions 
axpreaaed hereinara correct, Puarto Rico runaina aubject to Concreas'leplative 
jurisdiction unr:lar tha territorial clause and because Concreaa may leplata 
about anything in Puerto Rico, where is the constitutional problem? -- _, _. . . .. ~ 

Now, if Conereu were to nate npreuly that it wu civing up territorial 
juriecliction, that heDCtforth no chance in law within Puerto Rico would occur 
without the mutual conaent o(the United Stttee and Puerto Rica, that Puerto 
Rico could determine which Cederallaww were to apply within Puerto Rico, and, 
perhap1, much mort, what conatttutional provision would be violated? To bo 
sure, Con&ren could not civa up its power under the territorial clause, and a 
declaratory statement to that effect mieht be erroneous and inetractual, and 
thwo perhaps unwiee u a palic:y matter, but hardly unconstitutional. And why 
may not Concraa• aar•• that only through mutual consent would chango be 
effectuated in Puerto Rico? It could certainly honor that commitment, even 
thoulb in the background would be the con1titutional power to diereprd it. 
Congresa could agraa on a procedure under which Puerto Rica could deem 
inapplicable to Puerto Rico a federal law; Congrus could establish a procedure 
under which a State could do the tame thing, and it baa occulonally done ao. 
Ultimately, or couru, Conern• might legislatively override a etate or Puerto 

4 Helfeld, op. cit., n. 14, 110 F .R.D., 465-466. That Ia, Profaasor Helftld 
contencla the a&reement, the compact, includes the terms of the Puerto Rican 
Constitution and tht provisions ofP. L. 600 and P . L. 447, which relate to the 
intemal affairs or the Illland. The Federal Relations Act, in his opinion, i1 not 
pert of the compact, and thus several unilateral chanps by Conere11 did not 
violate the acreement. One change in the Federal Relations Act, havin&: to do 
with a rebate to Puerto Rico of the duty on rum, he think&, presen~• a closer 
question. - · 
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Rican detennination, but if Congre.u oburved the agreement, when !1 the 
comtitutional problem? 

In bil prepared statement before the Senate Committee on EneriY and 
Commerce, preaentad February 7, 1991, then-Attorney General Thornbur!l'h 
appeara to contlate constitutional arguments with contentiom rounded on the 
inability or Collil'e11 to tranlfer away its constitutional powers and on the 
policy implleatiom of embodyinJ misleading commentaey in Iegialation. For 
example, referring to propoaed Ianguap that would interpoae Tenth Amendment 
prlnciplea between CongnN and Puerto Rico, be uall'tl that "[t]be~e 
declaratiom art totally incomittant with the Constitution." (p. 10). He also 
.tatu; "We al10 doubt that Cancra- may ea.ctlvely limit, by a atatutory mutual 
conMnt nquirlment, its conditu.tio114l power under the Territcny Clau•e to alter 
Puerto Rico'• commonwealth 1tatu1 in tome retpeet In tbt t\Jturt." (pp. 10-
ll)(emphuil in oriJ!nal). While not fret of doubt, his statement, we think, goes 
no further than our eoncluaion. herein; that It, Congraat may not finally cliveat 
itlell of its dalep.ted powan, but itl enn,- into arrangement. which require 
forbearance dati not iuell violate any con~titutional command. Coni"••• may, 
u it hu done ma1:JY time• in responding enatively to governance problema, 
empoww territorial and other entitiu outside the Statll to engap in a Iarp 
meuure of aelt'·eovemment. 

What il at the foundation of tbe iuue appeara to be the intilttDCI of 
Puerto Rico that it be in fact not 1ubarclinate to the pl•nary power of Con~f~N 
under the territorial clau11. We have argued that ConJHN may Inter into an 
arranpment under which Puerto Rico would have .!'Ulllocal autonomy reprding 
vvuytb.inJ in ttl Comtitution and in tht pertinent Jaq of CozlireN reJatinJ to 
local prerDI~~~nt. That l}'ltem baa endured since 1952, and Caner... hu 
adhered to it. We haw argued that ConifeN may, if it choo1n, enter Into ali 
arranpment under which Puerto :Rico would have more authority Cor atlf· 
government. Tbe rtiekini point aeems to be the wilh to ha"'l Conereu' 
territorial power~ renounetd. Under the Constitution, u we have noted, there 
appeara to be two kindl of political entitiu within the United Statea: the States 
and other entitles subject to congru•ionalleplation. We do nat ••• how Puerto 
:Rico would not ultimately remain N}Uect to the oercill of Congre••'leplative 
powers, but it 11em1 euy to '" how, subject to tb1 nonezercise of those powers, 
Puerto Rico would in fact e!ijoy full and complete lllf·&Overnment within the 
framework of an Bi"&ament ltlUtually agreed on. 

. ~H- Jete-
Johnny H. Killian 
Senior Specialist 

American Constitutional Law 
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Mr. DE LUGO. Mr. Zafren prepared a legal analysis of the resolu­
tion. Mr. Killian has discussed Congress' ability to relinquish its 
territorial clause powers that we made reference to several times 
during this hearing today. 

Finally, the Chair would like to thank the very able staff of this 
Subcommittee for preparing these hearings, both the hearings we 
had last week and today's hearing. They worked hard, diligently, 
and have done a fine job: Daisy Minter, David Stillwell, Brian 
Modeste, and Jeffrey Farrow. 

And Manase Mansur. Thank you very much, Manase. The Major­
ity didn't put your name down here, but the Chair is with you. 

I would like to say that we will have one more hearing on this 
matter, and at that hearing, sometime in the near future--I hope 
that will be shortly after we return in September-we will be hear­
ing from the administration, with the administration's witness. We 
hope that he will be confinned by that time, and in fact I hope that 
he gets confinned today. And with that, we thank you all. We 
stand in adjournment. 

[Whereupon, at 2:03 p.m., the Subcommittee was adjourned.] 
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ADDITIONAL MATERIAL SUBMITTED FOR THE HEARING RECORD 

• OFFICE OF THE GOVERNOR 

-CIII-~ Pqo Pqo, Amlltcan SU. 9679i 

Allquat 2, 1993 
Ttl~pbont:(lU)tU .. 11 6 ! fn:(U')lU-22" 

SDD.L: 1032 

B'l:lnorable Bon De LUqo 
~ 
SUbco~ttee on :tnaul.ar and. :Internation&1 Ar~ai.ra 
ca.aittee QD ll&tlzra1 ..... w: .... . 
u.s . .,_ ~ ~t.u ..... 
traahillqton, D.C. 20!iU-4i201 

I wauld. Ulra to thanlt you tor tliA iJrri t&tion to ~ at tha 
~ 3, 1tt3 !wariliiJ em B'l:luae ~ a..o11rt.1on 94, 
~ loy ~ti- .1' .... SezraDO (D-IIY) • . I: . ooppreciat& 
tliA oppartq~Uty to FVVide, !If eGpy ~ 1:2t1a lettc", • Ra~ 
tar tba recort!. 

on~~ tba peopl.8 o-t -ic:Gl -, J: vvu14 lika to otter 
.upport tor tid. ~luticm. We in .a..rican s-a are proud. ot 
oar ralatiansll.ip vith tba 'IIDJ.ted. state.. We ~ ~ proad ot 
tba tact that tid. rel.ationall.ip vu one freely -.z. br our 
t~at:Mra. 

'1'!la l*'Jil.e ~ Pa8rto JU.co u- tliA - rlgllt to =-a tha!r 
Nl.aticmallip vith tliA muted. St&tee. '1'!la propoaed r..o1Utian 
~in9 tha ._ o1! tliA OoDgnse nprd.inq tliA ~i= ot 
..U~ti- br tliA people ~ Pa8rto Rico z:.aft.U:.. the 
~~of tliA people ot tliA Ullited statee to thU priDciple. 
'1'!la peopM of ~~ - share tbat ~~. 

P'Urtll8r, w are in :tu11 .app=t of tliA prillciple that in DGn­
.al.-t~ tan-1torl• IJ1ICh .. ~~s-a, Qaaa, tha 
Mpablic of Palau mid tliA tr. s. V:lqin Iali!Dda tliA in~ta of 
tba inbUitanta are ~t. 1fe npport tba incl~on of that 
prillciple in the propoMd. resolution. 

PiDally, tha resolution u a vbole ~t.u:.a priJiciS»l• vhich -
in .barl.can sa.aa share vith all baricans. Til-. principl• are 
~ to ~cy, and. tbay are u r.al mid a pnci.oas 1n 
~ u- u tlley ..no in t1a u- ot our torara~. 

(187! 
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we support tba ~:riraation or tbesa prim:ipl- which ia 
containM iD Hoaae ~t BaaOlution 94. We~ tba 
eo~• to paaa t!la r.aolution u an ~ion .or. ita ...,.. 
~ t!la ~alon or ..U-<IetazmD&tion by the people or 
Puerto Jlico. 

SiJu::enl.Y 1 

cc: ~ :1111 1".11:. l"al.~ 
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Honorable Chairman and Members : 

Thank you for the opportunity to appear before you today and 

give testimony on HCR 94, a resolution by Congressman Serrano 

of New York, seeking to reaffirm the right of the people of 

Puerto Rico to political self-determination . 

While the resolution is addressed specifically to the interests of 

Puerto Rico, you have decided to seek our views because of the 

general application of the questions to all the American 

territories . We appreciate sincerely your concern and 

consideration. 

The right of the people of Puerto Rico to self-determination 

should be reaffirmed. The same treatment should apply to all of 

us in the territories. We make that statement in support of the 

resolution. But in point of fact, Mr. Chairman, we believe that 

right is inherent in our being Americans. Time and again, the 

Congress and officials of the past administrations have 

confirmed that to us.· But it is reassuring to know that Congress 

is considering a specific resolution on the point. 
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Politically, American Samoa has developed in a manner quite to 

our liking. We dare say that only a handful of minorities in the 

world today, can make that boast. We have reached a status 

almost like that of a state, without suffering the pain and turmoil 

experienced elsewhere. American Samoa is well aware of the 

limitations of its present status. But at the same time, we value 

the right and the opportunity to do things the "Samoan way". 

Our present status has allowed us that. 

We do not lack the ambition to be like a state in all the sensible 

meaning of the word. The question for us has always been the 

price we must pay, and whether such would involve 

compromising our culture, customs and traditions. To us, Mr. 

Chairman, the practical aspects of our development have been of 

greater concern. The fact that our people have not raised the 

issue for decades is a clear indication of their preference for the 

status quo. 

Our last complete and indepth study on the issue of political 

status was conducted and reported in 1969. Since then, our 

2 
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people have not even felt the need to conduct another 

reassessment . They feel it is more beneficial to the people to 

direct our resources to the problems of improving the daily 

standard of living. 

The leadership of our territory is aware of efforts emanating 

from this body to study and review our political status. We 

believe in your wisdom Mr . Chairman and members . We know 

that you will allow nothing to happen which would in any way 

affect our status, without our full awareness and participation . 

In point of fact, gentlemen, we believe this resolution is an 

address directE)d at that very point - that the people of Puerto 

Rico have the full and final say with regards to their own 

political status - as Americans. 

While confident in our possession of the right of self­

determination, let me be very, very clear that our people have no 

intention of entertaining thereby the notion of independence. 

The people of American Samoa consider themselves 

"Americans" and any suggestion of going independent is 

"unAmerican". 

3 
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In fact, Mr. Chairman, many of us leaders do not even think it is 

beneficial to conduct studies into these questions at this time. 

There have been suggestions that we rethink and perhaps even 

renegotiate our basic relationship with the United States. While 

there is possibility of gains, we do not relish the thought of 

negotiating with our own government . 

Why do we make these expressions, Mr. Chairman? Because 

we feel you need to know how secure we are in our minds of 

the rights we possess and the status we enjoy . American 

Samoa knows that if ever there is a time when it would need to 

consider a change in political status, it will be free to do as it 

wishes, and with the full protection of the U.S. Congress, for it 

has said often that it is the interests of the inhabitants of the 

territories that is paramount in questions of this nature. 

Through you, Mr. Chairman, may we express to the people of 

Puerto Rico our support as they seek to find a status that fits 

them best . 

4 
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In conclusion, may we repeat our earlier remarks of appreciation 

at the invitation, and for your vigilance in the protection of our 

interests. 

5 
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