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THE COMMUNITY AND TOXICS: ACCIDENTS 
INVOLVING HAZARDOUS MATERIALS 

TUESDAY, AUGUST 10, 1993. 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 

COMMITTEE ON NATURAL RESOURCES, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9 a.m., in the Rich
mond Auditorium, Bennuda Room, Richmond, California, Contra 
Costa County, Hon. George Miller ( chainnan of the subcommittee) 
presiding. 

STATEMENT OF HON. GEORGE MILLER 

Mr. MILLER. The Subcommittee on Oversight and Investigations 
will come to order for the purposes of conducting an oversight hear
ing on the accident occurring in Richmond a couple of weeks ago, 
and the broader topic of how communities coexist with the ship
ment and management of toxics. 

Two weeks ago in Richmond a release of toxic sulfuric acid from 
a railroad tank car sent thousands of people to the hospital. The 
Richmond leak was one of the worst hazardous materials accidents 
in this county's history, but it was not the only toxic spill to affect 
the community in recent years. In fact, accidents involving dan
gerous chemicals are almost routine. 

Over the last five years, at least 15 other serious accidents have 
occurred at rermeries, chemical plants and other sites in this high
ly industrialized county. The death of Louis--(!'orres last year from 
the fire at Rhone Poulenc is still fresh in our memories. The Gen
eral Chemical spill is clearly not an isolated incident as some be
lieve. 

Our concern here today is not only the recent Richmond spill, but 
also the broader issue of how hazardous materials are managed in 
this county. More than 60 major industrial plants line the Contra 
Costa waterfront. Many of them handle, transport, store and 
produce hazardous and toxic materials on a daily basis. These fa
cilities employ thousands of people and make vital contributions to 
the region's economy. 

We have no interest in making industry the "enemy'' or an un
welcome part of our community. However, we also must recognize 
that Contra Costa County has significantly changed since many in
dustries first located here. It is now among the most densely popu
lated regions of California. 

(1) 
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Our goal is not to get rid of the industries or the people, but to 
learn how industries that routinely handle dangerous chemicals 
can coexist more safely with those who live in their midst. 

The residents of this county are angry and they are anxious. 
Many of them fear that they are being regularly exposed to poison
ous chemicals. They also wonder whether it is just luck or careful 
regulation that has prevented an accident the size of Bhopal or the 
recent explosion in China from occurring in their neighborhoods. 

While we must be vigilant in our efforts to prevent accidents, we 
must also admit that this will not be the last accident involving 
dangerous chemicals in Contra Costa County. Considerable confu
sion currently surrounds how residents are best protected. 

Firefighters ordered the evacuation in North Richmond following 
the General Chemical spill, and yet county health authorities be
lieved it was safer for residents to remain indoors. While the coun
ty's automated warning system made over 5,880 telephone calls 
within the affected area during the emergency, it took over three 
and a half hours, and only 3,900 of those calls through. 

Many people learned about the spill almost accidentally: One 
woman was alerted to the leak only when called by a local reporter 
inquiring about the toxic cloud that was passing over her home. Al
though there are plans to improve the computerized phone system, 
we must consider what additional notifications would be required. 

Like the Dunsmuir spill, the Richmond accident focuses our at
tention on railroad tank cars. Tank cars used for storage of dan
gerous chemicals, like the one involved in the General Chemical 
spill, fall through the regulatory loopholes. 

Federal Department of Transportation regulations cover hazard
ous materials in transit, but do not extend to these same tank cars 
when in storage. Although the State requires reporting of tanks 
used for permanent storage of hazardous materials, few companies 
apparently comply. Reporting of tank cars used for storage of dan
gerous chemicals for less than 30 days is not required. 

Last week, I wrote to companies of this county that handle high 
volumes of hazardous material asking for an accounting of the tank 
cars used for storage. Of the industries that responded, I can report 
that as of last Friday, over 500 tank cars are being used to store 
hazardous materials in Contra Costa County. 

I have also asked the railroads for an accounting of tank cars in 
transit through Contra Costa County and the contents of these cars 
on a daily basis. 

As our community struggles to live amid the chemical giants of 
America, we must also look at the important question of environ
mental justice. More often than not, communities with dispropor
tionate numbers of minority and poor residents are located in in
dustries' backyard. 

In 1987, a study of the United Church of Christ found that 15 
million African Americans-three out of every five African Ameri
cans-live in communities with one or more abandoned toxic waste 
sites. 

Each chemical spill, accidental release or permitted emission has 
an immediate impact on these communities. Why these commu
nities are located in proximity to these hazards is less important 
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than recognizing that their residents endure a persistent impact 
because of accidents that occur. 

I am glad to report that I am an original sponsor of the Environ
mental Justice Act of 1993, introduced by my colleague John Lewis, 
which seeks to redress these disparities. 

Our ultimate goal must be to reduce the use of acutely hazardous 
materials; and many industries in our county have already cut 
back consumption of toxics significantly or have minimized the 
dangers in handling them. We should also pay tribute to Califor
nia's environmental community, which fought for many years to 
improve standards. Their efforts have given California some of the 
best environmental standards in the country. 

Again, as I review the history of hazardous materials in this 
county, I ask myself whether we are doing all that we can to pro
tect our communities. That is the purpose of the hearing this morn
ing, to provide some perspective on the accidents and the steps 
taken in response and, more importantly, on the magnitude of the 
problem within our community. 

Because of time constraints with this hearing, it is obvious every
body who is interested in this subject will not be able to appear as 
a witness. The record of this hearing will be held open for a period 
of 15 days so that people can send, either to my local office or to 
the committee office in Washington, their views and comments on 
testimony received at this hearing or their views and comments on 
the accident or other issues that will be raised in this morning's 
hearing. 

We would welcome those comments and they will be made part 
of the record of this hearing. We would encourage members of the 
community and others to comment and to make those available to 
us. 

I guess I should have said at the Otitset that I am Congre&sman 
George Miller, I represent this district, and it is a pleasure to be 
here. 

[Prepared statement of Mr. Miller and attachment follow:] 
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NEWS 
ATTENTION: 
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COIOII'n'BB ON IIA!'URAL IU!iSOUli.CBS 
~ttee oa overaight aa4 Investigatioa. 
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August 10, uu 

9:00 .. 

Two weeks ago in Richmond, a release of toxic sulfuric acid 
frolll a railroad tank car sent thousands of people to the 
hospital. 'l'be Richmond leak was one of the worst hazardous 
materials accidents in this county's history. But it vas not the 
only toxic spill to affect our COlllllunity in recent years. In 
fact, accidents involving dangerous chemicals are al.ost routine. 
OVer the last five years, at least 15 other serious accidents 
have occurred at refineries, che~~ical plants and other sites in 
this highly industrialized county. The death of Louis Torres last 
year in the fire at Rhone Poulenc is still fresh in our -ries. 
The General Chemical spill is clearly~ an •isolated incident,• 
as some believe. · 

our concern here today is not only the recent Richaond 
spill, but al80 the broader issue of how hazardous materials are 
lllll.naged in this county. More than sixty lllljor industrial plants 
line the contra coste waterfront. Many of them handle, 
transport, store and produce hazardous and toxic materials on a 
daily basis. Tbeae facilities employ thousands of people and 
11ake vital contributions to the region's economy. 

We have no interest in 11aking industry the "enemy• or an 
unwelcome part of our community. However, we also must recoqnize 
that contra costa County has significantly changed since aany 
industries first located here. It is now among the .ost densely 
populated regions of california. our goal is not to get rid of 
the industries or the people, but to learn how industries that 
routinely handle dangerous chemicals can coexist more safely with 
those who live in their midst. 
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The residents of this oo.aunity are angry and they are 
anxioua. .11any of th- fear that they are beinq reqularly exposed 
to poisono1111 chgicals. They also wonder whether it luck or 
careful regulation that has prevented an accident the size of 
Bhopal or the recent eXplosion in China fr0111 occurring in their 
neighborhood. 

While we must be vigilant in our efforts to prevent 
accidents, we must also adait that this will not he the last 
accident involving dangerous chemicals in Contra COSta County. 
It is imperative that we have an adequate response system. 
Considerable confusion currently surrounds how residents are best 
protected. Fire:fi9hters ordered the evacuation of Horth Ricbaond 
follovinq the General Chemical spill, and yet county health 
authorities believed it vas safer for residents to remain 
indoors. While the county's autoaateCI warninq syat- ~~ade 6454 
telephone calls within the affected area during the emergency, it 
took over three and half hours, and only 3,968 of those calls got 
tbrough. Many people learned about the spill al1110st 
accidentally: one woaan was alerted to the leak only when called 
by a local reporter inquirinq about the toxic cloud that was 
passinq over her home. Although there are plans to improve the 
computerized phone system, we aust consider whether additional 
notification is required. 

Like :the DunsliiUir spill, the Ricbaond accident focuses our 
attention on railroad tank cars. Tankcars used for storage of 
dangerous chemicals, like the one involved in the General 
Chemical spill, fall through a regulatory loophole. Federal 
Department of Transportation regulations cover hazardous 
uterials in ~. but do not extend to these saae tanks when 
used :for lllis!l.:Aml· Although the state requires reportinq of tanks 
used :for permanent storage of hazardous materials, few co~anies 
apparently comply. Reportinq of tanks used for storing dangerous 
chemicals for less than 30-days is not required. 

Last week, I wrote to ~nies in this county that handle 
high volumes of hazardous material asking for an accountinq of 
the tank cars used for storage. Industry has responded promptly 
and I can report that as of last Friday, more than two hunCired 
tank cars are beinq used to store hazardous aaterials in Contra 
costa County. I have also asked the railroads for an accounting 
of tank cars in transit through contra Costa County and the 
contents of these tanks. 

As our community struggles to live a•idst the chemical 
giants of America, we must also look at the important question of 
environmental justice. More often than not, communities with 
disproportionate numbers of minority and poor residents are 
located in industries' backyard. In 1987, a study by the United 

(110re) 
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Church of Christ found that 15 million African Aaaricans--thrae 
out of every five African Aaericans--live in coaaunities with one 
or acre abandoned toxic waste sites. 

Each che111ical spill, accidental relea•t and per~~itted 
eaission has an t.aediate impact on these communities. Why these 
communities are located in proximity to these hazards is less 
important than recoqnizing that their residents endure a 
persistent impact because of accidents that occur. I am glad to 
report that I am an original sponsor of the Environmental Justice 
Act of 1993, introduced by my colleaque congressman John Lewis, 
which seeks to redreas these disparities. 

our ultiaate qoal auat be to reduce the use of acutely 
hazardous Mterials; ll4nY industries have already cut back 
consumption of toxica significantly or have minimized the danqers 
in handlinq th8lll. Clorox, for example, has constructed cement 
rail car enclosures for loadinq and unloading tank cars to 
eliminate the chances of toxic leaks to the community. We should 
also pay tribute to California's environmental com.unity, which 
fought for many yeara to improve standards. Their efforts have 
given California sa.e of the best environmental standards in the 
country. 

Again, as I review the history of hazardous materials in 
this county, I ask ll}'self whether we are doinq all that we can to 
protect our communities. 

Because of time constraints, not everyone attending this 
hearinq can appear as a witness. I encourage you all to write to 
me so that your views w.ay be included in the hearinq record. 
Your coll!lllents and .the testi110ny fr0111 this hearing will be the 
basis of a congressional report to be prepared by the 
Subcommittee on oversiqht and Investigations, which will 
recommend chanqes in current policy to ensure that industrialized 
communities are also sate communities. 
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Mr. MILLER. We have a rather long list of panels and, hopefully, 
they have been grouped so they can give us the best insight with 
the limited time that we do have. Our first witness will be a rep
resentative of Senator Barbara Boxer's office and that is Katherine 
Merrill, who is a representative from her district. 

Katherine, you can either read Senator Boxer's statement into 
the record or summarize it, however you are most comfortable. 

STATEMENT OF BON. BARBARA BOXER, A SENATOR IN CON
GRESS FROM THE STATE OF CALIFORNIA READ BY KATH· 
ERINE MERRII..4 FIELD REPRESENTATIVE, SAN FRANCISCO 
DISTRICT OFFICE OF SENATOR BOXER 
Ms. MERRILL. I will read her statement into the record, Mr. 

Chairman. 
This is the testimony of U.S. Senator Barbara Boxer before the 

Subcommittee on Oversight and Investigations on the House Com
mittee on Natural Resources. 

Mr. Chairman, I want to thank you for the opportunity today to 
present my testimony concerning the transportation of hazardous 
materials. I have a long-standing interest in this matter, as I will 
explain later. 

First, I want to share with you a commitment I have received 
from Jolene Molitoris, recently confirmed administrator for the 
Federal Railroad Administration, who says she is committed to 
working every day to make the railroads safer. I believe she will 
bring a fresh look to the FRA. In fact, she has already agreed to 
help on one point. 

I learned in talking to General Chemical's chief counsel that the 
corporation believed it could still use the model lllA tank car, in
volved in the recent incident, after October 1 with some modifica
tions. That is not true. Administrator Molitoris has agreed, at my 
request, to alert railroad shippers using the lllA tank car that as 
of October 1 use of that tank car for shipping certain toxic sub
stances such as oleum will be unlawful. We want to make abso
lutely clear that this dangerous tank car will no longer carry haz
ardous materials through our communities. 

Mr. Chairman, when I heard of the release of the toxic cloud in 
Richmond on July 26, I could only think, here we go again. It was 
a July day 2 years ago when the people of Northern California suf
fered a toxic spill that sent hundreds streaming to the area hos
pitals suffering from respiratory illness. 

The derailment of the Southern Pacific train near Dunsmuir not 
only injured residents and destroyed 45 miles of the Sacramento 
River, but there was another suffering that took place. It was the 
suffering of a people who had lost confidence that their government 
would protect them. 

In the course of an investigation into that derailment, which I 
was privileged to lead as Chair of a House subcommittee, we 
learned a most troubling fact. That fact was that the material that 
caused this destruction-metam sodium, a pesticide--was not con
sidered hazardous despite the damage wreaked on the community 
and the environment. 

We learned that the U.S. Department of Transportation only con
sidered the material hazardous if it was transported over water. 
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We later learned that the U.S. Environmental Protection Agency 
had information in its files regarding the possible health effects of 
the material on pregnant women, but that information was not 
passed on to the highest levels. 

We learned that the Federal Railroad Administration inspectors, 
once they found safety violations, were not checking back to see if 
those violations were corrected. 

And now we learn that a type of railroad tank car with a history 
of ruptures once again fails. This time not hundreds but thousands 
of residents are injured. There have been at least 317 and possibly 
as many as 600 similarly ruptured disks on the DOT class lllA 
tank car from 1988 to 1992. 

Mr. Chairman, I expect you will have to question why such a 
dangerous tank car is permitted in service until October 1. Why is 
it that once again a dangerous incident occurs while the govern
ment is still trying to put a regulation in place. It is time to adopt 
the recommendations of the Hazardous Substances Task Force of 
the Department of Transportation. They are: 

Expand centralized reporting to the National Response Center, 
rather than separate reports to a variety of government agencies, 
and develop a mechanism for updating and correcting initial re
ports of information on releases of potentially dangerous sub
stances. 

Develop and make widely available regional, State and local con
tingency plans that clearly and simply delineate the roles and re
sponsibilities of agencies, departments and other organizations in
volved in an emergency response. 

Widely disseminate comprehensive information on available 
training opportunities for emergency responders and promote 
greater coordination among training providers to make the most of 
existing training resources. Provide, as necessary, more and better 
training to workers on the use of contingency plans during an 
emergency release. 

Despite this latest spill, Mr. Chairman, I am optimistic we have 
new managers on board in the Federal Government committed to 
putting safety and health first. In addition to Jolene Molitoris, an
other key Federal player is the EPA administrator. During her con
firmation hearing, EPA Administrator Carol Browner assured me 
that her agency would better coordinate with the DOT, particularly 
the sharing of the latest scientific information on hazardous sub
stances. 

Mr. Chairman, thank you once again for this opportunity to tes
tify. You should be commended for your swift action in scheduling 
this hearing to air the concerns of the East Bay community. 

Thank you. 
Mr. MILLER. Thank you very much, and I want to thank Senator 

Boxer for that statement. 
We had a chance again to talk about this Saturday when we 

came out on the plane, and she has assured me that she will be 
more than happy to help in any way that she can in terms of our 
follow-up, if any is necessary, at the federal level. I want to thank 
you for taking your time, Katherine, to come over here. 

Ms. MERRILL. Thank you. 
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PANEL CONSISTING OF JOHN F. KROEGER, GENERAL MAN
AGER, SULFUR PRODUCTS GROUP, GENERAL CHEMICAL 
CORP., PARSIPPANY, NJ; GARY BROWN, DIREcrOR, CONTRA 
COSTA COUNTY OFFICE OF EMERGENCY SERVICES; AND 
WILLIAM WALKER, M.D., HEALTH OFFICER AND MEDICAL DI
RECTOR, CONTRA COSTA COUNTY HEALTH SERVICES DE
PARTMENT 
Mr. MILLER. Our firstJanel will be made up of Dr. William 

Walker, who is the medic director of Contra Costa County Health 
Services Department; Jack Kroeger, the production general man
ager for General Chemical Corporation; and Gary Brown, director 
of the Contra Costa County Office of Emergency Services. 

If you will come forward, please, to the table. 
Any written statements that you have will be put in the record 

in their entirety. And we will ask, to the extent that you can, if 
you might summarize so that we will have time for questions; that 
will be de~ply appreciated. 

I think Mr. Kroeger, we will start With you. 

STATEMENT OF JOHN F. KROEGER 
Mr. KROEGER. Good morning, Congressman Miller, members of 

the subcommittee, as well as the public. I would like to read a 
statement that has been prepared. 

I have come today at the request of the subcommittee to address 
the question of how the hazardous materials industry and Contra 
Costa County residents can safely coexist in the same community. 
I understand that concerns have been raised as a result of several 
accidents that have happened involving hazardous materials in 
Contra Costa County over the past few years, and most recently, 
the July 26 release of sulfur trioxide at General Chemical's Rich
mond facility. 

General Chemical sincerely regrets the recent accident at our fa
cility and any impact it may have had on the community. The com
pany is aware of the concerns the incident has engendered in local 
residents and responsible governmental agencies. 

It is thus our aim to gain a clear and timely understanding of 
the cause of the rupture, to review existing on-site and community 
response plans, and to work with other segments of the community 
to further reduce the risk of future industrial accidents. 

Through these efforts, we hope to improve the relationship be
tween county residents and their industrial neighbors. General 
Chemical has been a member of the Richmond community for al
most 50 years. 

We believe our facility has performed a valuable service to this 
area over the ~ears as the primary business of General Chemical's 
Richmond facility is the regeneration of spent acid used as an 
alkylation catalyst in the refming of gasoline. 

Alkylate is one of the key building blocks of gasoline which meets 
the guidelines of the Clean Air Act as well as California gasoline 
require¥lents. Spent acid regeneration allows for the recycling of 
sulfuric acid, thereby eliminating the need to dispose of it, as well 
as reducing the need for additional acid manufacture. 

The investigation of the events leading up to the July 26 release 
is not yet concluded. I am accordingly not in a position today to 
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fully discuss those events with you, although we expect to have a 
preliminary report completed within the next few days. 

Today, I will focus primarily on General Chemical's immediate 
and ongoing response to the accident. 

Let me begin by briefly summarizing the course of events sur
rounding the July 26 release. Early on July 26, General Chemical 
employees were unloading a rail car containing oleum into an on
site tank. 

At approximately 7:15 a.m., the rupture disk on the car's safety 
relief valve exploded outward, causing a sudden and rapid release 
of S03 into the air. Employees began contacting the appropriate re
sponse agencies, including the Contra Costa Health Services De
partment, the City of Richmond Fire Department, and Chevron's 
Mutual Aid. Subsequently, the Office of Emergency Services and 
the National Response Center also were contacted. 

Through the efforts of these agencies and General Chemical em
ployees, a new rupture disk was installed at about 10:15 a.m., and 
the release was stopped completely by approximately 11:00 a.m. 
The company estimates that roughly 3.9 tons of sulfur trioxide was 
expelled from the rail car into the air. 

General Chemical has adopted specific measures to prevent re
currence of other incidents of this type at the Richmond facility. 
The company has committed not to unload any remaining rail cars 
containing oleum currently on the site or in the adjacent switch
yard. 

The railcar involved in the July 26 incident has been sealed on 
General Chemical's rail siding pursuant to conditions specified by 
the United States Coast Guard. This car will be moved only after 
all other necessary authorizations have been received from the 
Coast Guard and other agencies with jurisdiction, and we are satis
fied that all legal requirements have been met. 

Five other cars containing oleum, one on the company's rail sid
ing and four in the switchyard, remain sealed and will be moved 
to another facility outside the State of California. The sealing and 
removal of these cars will prevent any possible recurrence of the 
July 26 incident at the Richmond facility. 

General Chemical is also conducting an internal investigation, to
gether with the appropriate regulatory agencies, into the cause of 
and response to the July 26 incident. General Chemical will also 
explore potential opportunities to further enhance its oleum han
dling and accident response procedures. 

Beyond these efforts to ensure public safety in the future, we are 
making every effort to address the individual concerns of area resi
dents stemming from the July 26 incident. On July 29, General 
Chemical publicly announced it will directly pay hospitals and clin
ics for all initial treatment visits by residents in response to the 
accident. 

The company currently is working with health-care providers to 
arrange for prompt payments for these visits. In addition, we set 
up a toll-free number to address claim inquiries from individuals, 
and we are in the process of deciding how best to administer legiti
mate claims from the community. 

As a natural result of this accident, General Chemical has begun 
to examine the coordination efforts of all parties who responded on 
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July 26. The company truly appreciates the prompt response and 
the bold efforts of the Contra Costa Health Services Department, 
Chevron's Mutual Aid, the Richmond Fire Department, and the 
Coast Guard. We also commend our employees who responded 
bravely and quickly to stop the release. 

General Chemical is committed to learning from what occurred 
on July 26 and to take any steps that might further enhance its 
operations. 

Thank you for the opportunity to speak with you today and for 
your efforts to initiate dialogue aimed toward greater safety and 
understanding in the Contra Costa community. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Kroeger follows:] 
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Oaatmum Mil1ltr and Monbm of tM Sulx:ommittee 011 ~ _, ~ 

I ha~ COllie today at the request of the Su.bcommittee to address tbe 

question of bow the hazardous materials lndusuy IJid Coatta Co5ta County resideDts 

can safely coexist in the same co1DDlUDity. I underswld that c:ooc:ems have been 

raised as a result of ~ accide.DI5 ~ hazardous mateiWs in Contra Costa 

County OYCr the past few years aDd. DIOIU recently, the .July 26 release of sulfur 

triOiide at General Otemical's Richmond facility. 

General Cbemical sincerely regrets the recem aa:idcnt at our Cacility and 

any impact it may have bad on the COIDlJlUDity. The company is aware of the 

coa.cems the incident has enpndered in local residents aDd respons1ole govemmental 

agencies. It is thus our aim to gain a clear and timely Ullderstanding of the cause of 

the ruptun=, to review existiDg OD-Site IJid community response plans. IJid to work 

with other sepenu of the community to further reduce the .risk of future industrial 

:acc:idents. Through these efforts, we hope to improve the relatiODShip between county 

residents and their industrial neighbors. General Cltemic:al has been a member of the 

Richmond community for almo6t 50 years. We believe our facility has perfonned a 

valuable service to this area over the years as the primary businea of General 

Chemical's Rkhmond facil:ity is the regeneration of spent add used as an alkylation 

catalyst in the refining of pso1ine. AJky'late is one of the key building blocks t:! 
psollile whkh meets the pideline$ of the Clean Air Act IS well as caiifomia 

psoliDe requirements. Spent add reeeneration allows for the r")'cliug of sulfuric 

acid, thereby eliminatiJJc the need to dispose of it, IS wen as redllcing the need for 

PREPARED TES11MONY OF JOHN F. KROEGER 
August 10, 1993 

Pace 1 
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addidoaal add IIW'Bifadure. 

The ~ of tbe eveii1S ..... up to die Ju}J 26 releue bas DOt 

:yet CODduded. I am ICICIOrdiDaiY DOt ill a posi1ioa Ulday to fdy discus~ those e¥eJUS 

with you, altbou&b we expect to hlne a preliminary repon CIDIDpleted withiD the ucxt 

few days. Today, I will foeus primarily on GeDeral Oemic:ah · irnmecfiate md onaoiD1 

reapcmse U) the ucident. 

Let me bep by briefly summ.arizing the course of evenu SUITOUDdiDg 

the July 26 release. Early on July 26, General Chemic:al employees were unloadin& a 

rail car contaiDiDg oleum into an on-site taDit. At app.rozimately 7:15 a.m., the 

rupture disc: on the car's safety relief valve ezploded outwud, causing a sudden and 

rapid release of SO., into the air. Employees ,began contadiDg the appropriate 

response agencies. includin& the Contra Costa Health SeJVials Department. the City of 

Richmond Fire Department,. and Chevron's Mutual Aid. Subsequently, the office of 

Emergency Service and the National Response Center also were contacted. Through 

the cffort5 of these agencies and General Chemical employees, a new rupture disc: 

was mstalled at about 10:15 a.m. and the release was stopped completely by 

approx:imatcly 11:00 a.m. The company estimate$ that roughly 3.9 tons at sulfur 

tri<Wdc was e.xpelled from the rail car into tbe air. 

Gcocn1 Olemical has adopted spedfic measures to prevcDl tbe 

reCUJTcnce o{ other illddcnts of this type at the Richmond fadlity. The company bas 

com.mittcd not to unload any remaining rail c:ars containing oleum currently on site or 

in the adjacent switdlyatd. The rail car involw:d in the Ju}J 26 inc:idcnt bas been. 

PREPARED TES11MONY OF JOHN F. KROEGER 
August 10, 1993 

Page 2 
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sealed on OeDeni Olemical's nil sidioa pursu&Dt to CODditioDS specified by tbe 

UDited States Coast Guard. 1bis car will be IIIOYed only after all ot&er Decessuy 

mthorizatioas have been received from tbe Cout Guard ud other apDCies with 

jurisdictioa. and we are satisfied tbat all lepl requirements hPe been met. Frve ·. 

other can contaiuiug oleum, o• on the company's rail sidiiJ& and £our in the 

awitdryard. remain sealed and will be m.cmd to another facility outside the Stale of 

California. The sealing and removal of these can will prevent any possible 

recurrence of the July 26 madcnt at the Richmond fadlity. 

General Olemical is also conducting an internal investigatioa. together 

with the appropriate regulatory agencies, into the cause of and response to the July 

26 incident. General Chemical will also uplore potential oppommities to further 
'· 

enhance its oleum handling and accident rcspoDSe procedures. 

Beyond these efforts to ensure publie safety in the future, we are making 

every effon to address the indMdual concerns of area residents stemming from the 

July 26 ac:cident. On July 29, General Chemical publicly umouneed it will direetly 

pay hospitals and c:linics for all iDitial treatment visits by residents in rcspoDSe to the 

accident. The c:ompany curremly is working with health eare providers to arrange for 

prompt payment for these visiu. In addition, we set up a toll-free Dlllllber to address 

claim inquiries from indmduals and we are in the process of decidiJII how best to 

administer legitimate claims from the c:ommunity. 

As a natural result of this accident, General Chemical has bepn to 

examine the coordinated effons of all panics who responded on July 26. The 

PREPARED TESTIMONY OF JOHN F. KROEGER 
August 10, 1993 

Page 3 
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CIOillpiDY 1ndy lppreciata the prompt rapoDSe IDd die bold d'onl r4 tile Coldn. 

Costa ~ Services Depanment. Clevron's Mutual Aid, die Ric:bmoDd Fire 

Department. aDd the Coast Guard. We also t:OII!!I!Md our own employees wbo 

respcmdcd blawly and quietly tO StOp the release. 

General Chcmital is commiued to lcarnia& from wbu ocamed on July 

26th' and to take any step& that might further eobauce its operatioDs. 

Thank you for the opponuaity to speak with you today and for )'OUt' 

efforts tO initiate dialogue aimed toward greater safety Uld understau.diDg in the 

CoDtta Costa collliDilDity. 

PREPARED TBSTIMONY OF JOHN F. KROEGER 
August 10. 1993 

J'ate4 
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STATEMENT OF GARY BROWN 
Mr. MILLER. Mr. Brown? 
Mr. BROWN. Yes, Mr. Congressman, thank you. 
I am Gary Brown, director of the Contra Costa County Office of 

Emergency Services. 
Our role in this event, as in all events of this nature, is to acti

vate the county's emergency operation center, when necessary! to 
support field response. Our emergency operations center in Mar
tinez was opened up shortly after we learned of this incident, and 
when it became apparent that the incident was of such a size that 
it would require some coordination of the several agencies that 
were involved in the response. 

So at that point, we activated our EOC to provide that support, 
to make sure that the various agencies involved in response were 
coordinating their activities, to detennine whether any specialized 
resources may be necessary that we could procure for supporting 
that response. 

In our activation, we have representatives from many of the 
county agencies, such as the Sheriff and Fire Department, the 
Health Services Department, representatives from outside agen
cies, such as the Red Cross and the Highway Patrol that report to 
our center, to make sure we are coordinating or actions. So that is 
what we did on the morning of the event. 

One of the other major functions that we provide is public infor
mation and dealing with requests from the media for mfonnation. 
This is the type of support that we provide in any such incident. 
If there is any questions on our role, I would be glad to answer 
those. What I would like to do, however, is speak a little bit about 
the written testimony I had presented on some of my views of pre
paring for this type of incident and what I think residents need to 
do and what some of the agents may be able to do to help them 
in that endeavor. 

I think we are all familiar with the Boy- Scout motto of "be pre
pared," and this message of being prepared fonns the basis of what 
my office does in trying to encourage people to take actions them
selves to ready themselves for any type of emergency event. Public 
emergency response agencies react to emergencies and disasters as 
quickly as they can and with the resources that we have available 
to us. 

However, steps taken by individual citizens to prepare them
selves before an incident occurs can be the most effective means of 
preventing or at least minimizing personal injury or property dam
age. 

For example, we live in the San Francisco area; we live in earth
quake country. In fact, most people who live in California need to 
be concerned about the earthquake threat, and there are steps peo
ple can take to prepare for earthquakes to prevent personal injury 
or property damage. 

I am sure that residents who are now moving back into their re
built homes in the Oakland, Berkeley Hills area, have learned 
something about the steps they can take to prepare themselves for 
future disaster. 

The point is that persons who live in an area where chemicals 
are present, need to, first of all, be aware of that, and be aware 
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that they are at a higher risk than people living in areas where 
there are not chemicals. Second, what are the things that these 
people can do; what steps can they take now to help prepare for 
incidents such as occurred a couple of weeks ago? 

I was born and raised in this county, lived here all my life. I am 
not going to move out of the county because there are chemicals 
present. In fact, I live in Martinez, and those of you who read the 
paper recently saw that Martinez area has the highest concentra
tion of some of the most dangerous chemicals. 

I live near Shell Oil. I live near Rhone Poulenc and Tosco, so I 
an:- also a resident who shares some of the concerns that the people 
here have-in addition to being a professional in the disaster pre
paredness business. I try to see from my professional position 
through the eyes of residents and determine the best way that 
their concerns can be addressed. 

With regard to the General Chemical incident, there is no ques
tion that the company has a responsibility to the community. There 
is no question that government agencies must do what they can to 
effectively respond to such incidents and to take steps to notify and 
protect citizens. 

After the release on July 26, West County Times printed an edi
torial that addressed these issues. The editorial also said, however: 
"The entire responsibility should not rest with the government. 
Residents who live near chemical plants must realize that toxic 
clouds or spills happen sometimes. They must take the responsibil
ity of learning how to respond." 

That is fine, but how can citizens learn how to respond? My an
swer is a public education program. For example, an informational 
brochure could be developed specific to the Richmond area. A bro
chure could include a list of chemical plants, with the names and 
phone numbers of the plants' community relations personnel, so 
people know who to call. 

It could include a brief description of each plant, what it does or 
the major product produced there so that the public is aware of it; 
give a listing of all the government agencies involved with chemical 
plant inspections a11d/or enforcement of laws and regulations with 
phone numbers provided for citizens to call with complaints or to 
ask for information. There could be a listing of phone numbers for 
all the emergency response agencies serving the area. 

This brochure could include medical tips for persons who have 
been exposed to chemicals. Steps citizens can take in advance to 
prepare for a chemical release incident could be included. Informa
tion can be given on how citizens will be notified of chemical re
leases and told ·.:vhat actions to take. 

I think there are some other things that could be done in this 
regard. Managers of chemical plants could invite citizens to meet
ings where the plant operations could be explained, and citizens 
could ask questions. Perhaps some plants could offer tours of their 
facilities; take away some of the mystique about what goes on be
hind those walls. 

Sometimes doing that, opening up to the public, relieves a lot of 
their fears once they see what the operation is, what is taking 
place, and what the safety program is that the plant has in effect. 
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In addition, videotape, for example, could be produced providi!lg 
information on these things and could be shown on local cable TV 
channels. Chemical plants could produce and distribute news
letters, and I know some of them do, to keep the citizens in the im
mediate area of the plant informed as to what is going on in the 
plant, what some of their latest activities are. 

And in this regard, I believe that the companies handling these 
chemicals should pay for the cost of developing and implementing 
such a public education program and I think that such a public 
education effort could be undertaken in a partnership with indus
try, emergency response agencies and other public local agencies 
that have some responsibility in this regard. 

Thank you. 
[Prepared statement of Mr. Brown follows:] 
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Teatiaony Before the u.s. Hou•• of Repr .. entativtf 
eo..itt .. on Natural aesouro•• · 

l~bco .. itt .. on overai9ht and Invaat19ationa 

A\19\Uit 10~ 1993 
Riduaond, C&U.fornia 

ay 

Gaey .Brown, DJ.r:•"or, Offi- ot ll:lle~enc:y 8eZ""iC: .. 
Col'ltra Coata CO\mty 

HearincJ Focus: coexistence of Hazardous Materials 
Ind~aatry aml c:o-uni ty Jteaidenta 

He ne dl· t-iliar vi til t:he Boy SCout liOtto; "eta' pr•PU-ect.,. 
be, I think aost people are abo tuiliar with ·the weil 
public1tild advioee to be prepar~ to take care of th ... t~Jvea tor 
tbe Urat: ~2 boure followincJ a c!isa,ster. Thb Maail(Je f.~~· 
basi• ot the pu.blic e4ucation efforts conducted by -.y e~fica. · • 

ll.n4,. tbG:•: ia 9C104 reason tor thi8. 

Public a11!8r9ency response agenciee.· react to ltlii8Z'9!1!~.1•• . a~ 
4i•asters as quickly as they can and vith the reso~•• tn•Y! 
have available. However, stapa taken by ci Uuns t.o ; prtlptU:e 
the•••L~.., .. HfQu an incident occurs can be tbe 11oat etfectiva 
means of,preventinq or, at least, ainiaiting personal· in~ury and 
propertY; <1~-9·. . 

He live in the San Franci8CO Say Area. We live in e~~· 
country. In fact, liOSt people in california li'll'• iri;'areaa of 
known earthqUake activity. And •inc. ve li'ke living ··t· •r• · ·~ 
aost of ua do not intencl to •ova to another etat~ iu!l~l. . .. ~110~4 
earth411"kes, 1 t aaltes sense for ras14ents to t.ak• aome:.••tel* .in 
order to l'liti9ate injury or duage caused by an ur~!')te. :r 
a111 eure that residents \lbo are •ovi119 back int<J thei't' rebUiilt 
homes in the OaJtlan4/lerJceley Hills are ncb ao~ awat:!t of the 
fire danger 1n that aua and have. learned that there· are ateps 
they· can take to be l'letter prepar'H to deal witb fut~jt f:liresj 
Likevi8e, if you liq in an area Where lar.cJ• ~te.. :of 
ch-icals are being unufacture4 or use4 in varioue cOJiaere!al 
proo•H•S·;· then you .JUave to realize that you have a gre~er rhli: 
to chudcal expoaure than 40 people Vb.O live ir> -~~- wh .. re 
oba-.ieals; ara not present . 

I was born. and. raieed in this county. I like it here. :x u not 
qoif19 to 11ove out of the Bay Area because of the· ea.;rtbquake 
threat. I . aa not 9oin9 to· move out of Contra Coet:Jl C0\11\ty 
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~~ecauite of the baurclc:Na aateriala t.h~reat.. I u no~ · piniJ to 
aiOWI out of Martines even tboU9h I live clou to .Ull Oil. 
Jtefinery and Kbona•Poule~~e Cbaalca1 co.pany. so, in addition to 
k.l.n9 · a oounty ...,loyH with reaponsibility tor: .u .. ater 
prepera<tness activi~iaa, l u also a r .. ident who eb&r .. t.liAI 
aaae concerns aa other residents. 

Prow. w.y official position I try to ... i~~n.. thrCNCJb the . eY"' 
of !r'esidents to d.tenine the beat way to ad4r... the~ 
,::onoerM. Wit.b r-.c)-.:-4 to tba General Ch .. ical ine14ent:, ·~vi~ 
any ~ch il'lCiclent, there 1a no quotion that the COIIP•J h.a• a 
rupo~~sit:~ili~y ·to the cuaunit:r. Tb.ere 1s also no ~·~ion. ~t 
.,over!lllent: agel'lCiee •u•t do wbat they can to effectively respond 
to auoll incidents and. to tate •tepa to notify and notect 
citizens. After the release on July 26th the West county Tt.ea 
printed an editorial that aCidreasecl tbeae i .. uu. '1'1\e editorial 
also said, however, that • ••• the entire responsibility should 
not r••t with the govunaent. Jtesi4enta Who live near cbaioal 
plenta .ust realize that toxic clouds or spills happen 
aOINtlllea. They wet t:&ke the responsibility of learni~WJ bow to 
Jr••.Po*"'·· . . . 

:aut, . bow do c1 tizens learn how to ruponcS? Answer: A public 
:lldu.oatlon progrd. 

ror example, an intonational brochure could be c!evelopitd. 
apecific to tbe Ricbaloncl area. Such a brochure could inelwl• : 

A listing of chemical plants with the naaee and 
pbone nu-.J>oro o~ tb• plant•' co-unity relations 
personMl. 

A brief deaoription ot What each plant· cSoe. or the 
ujor products prcduced. 

A lbtinq of all of th• qoverna•nt agencies fnvfl>lvild 
with chemical plant. inspection• and.tor enforceM!It ot 
la- and regulations. Phone nabe:n llholald be 
provided tor cit:l&ena to call with complaints or tor 
int9~t:~on. 

A Uetin9 of phone nllllll:lera tor e~~er;ency . reep(;ru&e 
&5Jenc1••• ·· · 

WiC:al t.ipe for per.ons expolied to cheaicala. 

Stepa ~itizeu can take in acSvance to preparti tor ' 
a Cb,_S.P•l talease inai~ent. · ' 

I~o-rlrlatlotl on how citbena will be notified ·,ot 
c::b.ei!I~OJIIl ,re~e.a~•· •nd tol,4 -What actions to t:.'k.e. 
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ctwiaical plant .. nate'• CO\Ild invit. citbena to a aeetllif vtl.lln 
the plant opet:at.iou could be explained and cit.l&erut C10Gl4 ·~ 
~~.JWt•don... Perhaps, aoae plant:a could otru toura of their 
f~il;itid~ 

In ad41tion to an info.wational broChure a videotape cou14 ~ 
produced providing intor:aation on such t.hift9S as ... t'tene:Y 
praparac!neas, Mdical tips, 1...S1ate response actJ.on• an<1 
oouunlty notification procac!ures. The vidaota,_ could be aired 
on. t~e. local c~ity acceaa cable TV atationa. ' 

Cbaaical plant• could produce and diatril:lute neval.itt.erit to 
reeident• to keep thea infor.aed of plant activities. : 

The cbeaical plants should bear at least part, if not :dl, of 
tlle c0111t of developing an<S implelll4nting such public e<Sucation 
o~'I'Olri:o. · · 
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STATEMENT OF DR. WILLIAM WALKER 

Mr. MILLER. Mr. Walker. 
Dr. WALKER. Mr. Chairman, I welcome the opportunity to testify 

this morning. I am Dr. William Walker, health officer and medical 
director for Contra Costa County Health Services Department. 

I want to preface my remarks about the incident by saying that 
I, too, am chagrined about the number of major incidents that have 
occurred in our county in the last few years. I see every one of 
these incidents not as accidents but as injuries to the community, 
injuries which can be controlled, and I see every one of these inci
dents as a failure in our prevention efforts. I think we need to 
learn from each of these about what more we can be doing to pre
vent such future occurrences. 

With regard to the oleum spill on July 26, the response of our 
department was really in three ways. First of all, we sent eight 
hazardous materials specialists to the scene to perform not only the 
function of dealing with capping the release, but also the monitor
ing of the surrounding community, and measuring the amounts of 
material that were going over the fence and helping us with our 
community notification problem. 

I have to say that the efforts of the hazardous materials special
ists in working with the local City of Richmond Fire Departments, 
I believe, were exemplary, and I believe that this was a direct re
sult of exercises that we have held recently, also most recently in 
Chevron, a couple of months ago, where we exercised a similar type 
of response. 

We worked also closely with the Bay Area Air Quality Manage
ment District, the California Office of EPA's Hazardous Assess
ments and Department of Health Services. We opened up our 
Emergency Operating Center for Hazardous Materials Events at 
4333 Pachenco in Martinez. We had people on site there from CAL 
EPA and the Department of Health Services. We also had a health 
officer on site at the scene, and I believe made, even in retrospect, 
the appropriate decisions with regard to notification and with re
gard to evacuation. 

I have to say the most difficult question early on in this incident 
was whether or not to attempt to evacuate people through an ongo
ing release. And even in retrospect and in consultation with all the 
toxicologists that are available to us, in consultation with Rich
mond's Fire Departments post-incident, it is clear that if we had 
made a decision to evacuate people through that cloud, we would 
have had much more serious types of injuries and a larger number 
of injuries. 

What kills people and what injures people with regard to a sulfur 
trioxide release is exposure to the highest concentration of the 
chemical. We know that over 20,000 people have sought medical 
assistance. We also know that relatively few of those people re
quired hospitalization or intensive treatment, and I believe that 
that fact results from the issue of the success of shelter-in-place 
and the decision not to attempt to evacuate thousands of people 
who would be sitting on narrow streets attempting to get out of the 
North Richmond area and sitting in the context of the highest con
centration of that cloud. 
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So I defend the decision of my department that shelter-in-place 
was the appropriate response to this incident and I also welcome 
any further investigation into that decision. 

The second thing I want to address this morning is the issue of 
community notification. We have in Contra Costa County a Com
munity Alert Network, a computerized telephone system that will 
ring down to surrounding areas, around anywhere in the county, 
but particularly in the major chemical and petrochemical facilities. 
Around the Chevron and General Chemical facilities, we have es
tablished zones which are predesignated, computerized areas which 
will automatically ring down simply by dialing up a, Zone I notifica
tion. 

In this particular incident, Zone I, which includes North Rich
mond, was the first zone to be telephoned. That call went out to 
the CAN network shortly after the incident, and 1,569 phone num
bers in that zone were dialed in a mode that proceeded from the 
houses nearest the facility on out toward the houses farthest away. 

Of those initial 1,569 calls, 857 were completed and they were 
completed within 48 minutes. From there we went on, as has been 
referenced, to notify further surrounding zones, movip.g out sequen
tially farther from the area. 

Now, did the CAN system work? Yes. It worked as best as the 
CAN system can work. 

Is the community notification system, as a whole, acceptable? No, 
it is not, because the CAN system is only part of a network of noti
fication that needs to be in place. 

The remainder of the notification has been under discussion for 
a couple ofyears now. One of those is the establishment of a travel
er's alert network, a radio network in West County, which I believe 
is about to be established. 

The second is the establishment of sirens around facilities and 
around the communities so that we will have more immediate noti
fication. 

Now, establishment of sirens sounds like a simple approach. It 
is a rather complex way and requires an ongoing commitment to 
community education to make sure that people understand what to 
do when the siren goes off. I, nonetheless, believe that we can do 
that. 

We have been in discussion with the Community Awareness and 
Emergency Response Group, which represents industry agencies 
and the public in Contra Costa County, over the last several 
months on the siren issue. A current proposal is now being looked 
at to establish county-wide standards for establishing a siren sys
tem. 

The furthest along in that development is the Chevron facility, 
which is in discussion with its neighborhood representatives about 
establishing sirens around Chevron. 

I believe that when we have a siren system in place, that in addi
tion to the CAN system with the potential improvements which 
will be coming down the line on the CAN system, I believe we will 
have the most effective notification system in the country with re
gard to hazardous materials incidents. 
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Will it ever be good enough? No. It will never be good enough in 
that not every citizen will either hear the sirens or get a phone 
call. 

We will do the best we can to work with all the agencies, to work 
with industry to make sure we put in place what is technologically 
feasible. 

I want to mention one other thing and that is that what we saw 
in the medical response to this incident was extraordinary. We saw 
the coming together of major health-care providers in West County, 
which included not only the Contra Costa County Health Services 
Department but also Brookside Hospital and the Kaiser system. 
These facilities together saw, as I mentioned, over 20,000 patients. 

A special clinic was established, and we are now in the process 
of working with the Department of Health Services and CAL EPA 
to do an ongoing assessment of the health impacts of this release. 
We will be looking at medical records, doing ongoing monitoring of 
people who have been affected and make sure that people receive 
appropriate attention to any of the health effects of this release. 

I will be happy to answer any questions. 
Mr. MILLER. Thank you very much. 
Thank you all for your testimony. 
Mr. Kroeger, the off-loading of oleum is not something that you 

ordinarily do at General Chemical, or it is? 
Mr. KROEGER. It is not part of the day-to-day operations and had 

not been done prior to this at that facility. 
Mr. MILLER. Not done at this facility. When you say the five rail 

cars that are there will be moved out of state for the purposes of 
off-loading, that is consistent with your ordinary pattern, or why 
are those cars there? 

Mr. KROEGER. We had just gone on a major modification of the 
facility. A major modernization. As part of that, we were going to 
be down for 12 days. In order to continue to meet customer de
mands for oleum during this outage, we built inventory into the 
rail cars in the month prior to the outage. 

When the outage was done, we were bringing the rail cars and 
unloading them back into our normal system. So it was a tem
porary system to meet inventory. 

Mr. MILLER. So this is not an ordinary part of your business, to 
transfer oleum to rail cars? 

Mr. KROEGER. No, it is not. We don't normally do business with 
oleum by rail. 

Mr. MILLER. This was to take up the slack while the facility was 
undergoing changes? 

Mr. KROEGER. Yes. 
Mr. MILLER. So when the issue is raised about why the personnel 

were not trained for this purpose, the fact is you don't do that at 
this facility; is that correct? 

Mr. KROEGER. You are raising an issue that they were not 
trained. This was something the plant discussed--

Mr. MILLER. I didn't raise the issue; the issue was raised in the 
press. 

Mr. KROEGER. I have read it in the media. 
We have another facility in Claymont, Delaware. When they 

have outages, they also load oleum into rail cars. There was some 
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coordination between those facilities as to the procedures, and that 
was passed on to the operators who were handling the procedures. 

It is one of the things we are looking at as part of the investiga
tion though. 

Mr. MILLER. They were trained on how to handle the oleum in 
the transfer of the cars? 

Mr. KROEGER. One of the things we are looking at as part of our 
internal investigation is, Was that training adequate and was its 
followed? 

Mr. MILLER. Let us start with the question of whether or not the 
training took place. Was there training? 

Mr. KROEGER. Yes, there was. 
Mr. MILLER. And that was based upon the experience the com

pany has with the handling of oleum at another facility you have? 
Mr. KROEGER. With that and also we handle oleum at the facility 

in trucks, which is not all that different from loading into a rail 
car. So the facility has a lot of experience handling oleum. 

Mr. MILLER. Let me ask you this. The issue has also been raised 
as to whether or not there is a capability in your permanent facil
ity-the question is, Do you recover escaped vapor in the event of 
an accident or a procedural breakdown? Do you have that capabil
ity at General Chemical now? 

Mr. KROEGER. It is my understanding that in the permanent 
storage tank that it can vent back into the process system, if there 
is a problem. 

Mr. MILLER. The theory being there would be no escape of that 
material into the atmosphere? 

Mr. KROEGER. Yes. 
Mr. MILLER. But you do not have that for loading of trucks and! 

or rail cars? 
Mr. KROEGER. I think there is a system in place for the loading 

of trucks. There is a sptem for unloading of rail cars but nothing 
at the facility to handle the rupture disk. Nothing at the facility 
to handle that amount of venting back into the system. 

Mr. MILLER. Does that mechanism exist? If you were into the 
loading and unloading of oleum on a rail car, does a mechanism 
exist for vapor recovery in the event of an accident, leak or what 
have you in that process? 

Mr. KROEGER. I can't say I have looked into that. That is some
thing we would look at if we were intending to do that at the facil
ity. 

Mr. MILLER. Do they have that mechanism at Delaware? 
Mr. KRoEGER. I am not sure what they have at Delaware. I can 

get back to you, if you would like. 
Mr. MILLER. I would like. 
With respect to the issues being raised as to both the CAL OSHA 

inspections and the f'mes that followed by both CAL EPA and CAL 
OSHA, how do you characterize your company's accident and envi
ronmental record? 

Mr. KRoEGER. I would like to address my comments specifically 
to the Richmond facility. And prior to the CAL OSHA visit this 
year, I think the only fines that had been initiated against the site 
were less than $3,000 since General Chemical has managed the fa
cility. 
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Mr. MILLER. Has CAL OSHA inspected them on a regular basis? 
Mr. KROEGER. I don't know the amount of the inspections. I 

know when CAL OSHA has come in, we have met with them and 
they have come back and assessed fines. We are discussing them. 
Some we do not think are appropriate; some we have already dealt 
with, as far as we are concerned. 

And we are dealing with CAL OSHA as we go along. Nothing 
that CAL OSHA raised has dealt with this issue. I am personally, 
and I think the company is personally committed to not having ac
cidents. We are committed to running safe plants. 

Mr. MILLER. Well, the concern would obviously be with respect 
to the confidence in the community. If the facility is receiving fines 
after inspections in other areas related to either environmental re
leases and/or safety, that obviously goes to the confidence that the 
community would have in any part of the operation, whether it was 
directly related to this incident and procedure or not. Do you 
agree? 

Mr. KROEGER. I agree. All I can tell you is the accident review 
from CAL OSHA, when we asked what were your comments about 
the facility, they were, "well, you have a well-run plant." 

Mr. MILLER. But you are going to be fined? 
Mr. KROEGER. Well, I agree it goes to the confidence issue. It is 

a question I asked and it is something we have to address, but we 
are trying to work within the regulatory community. We are com
mitted to safety; we are committed to operating a safe plant. 

Mr. MILLER. What is it that the community can expect following 
this procedure, in terms of your operations? You will not load tank 
cars in the future or if you are going to load tank cars in the fu
ture, what would we expect in terms of a change in operations? 

Mr. KROEGER. Last week the president of our company had a dis
cussion with Senator Boxer. During that discussion, he committed 
we will not ever in the future use rail cars to transport oleum in 
the Richmond facility. 

Mr. MILLER. What about for storage? 
Mr. KROEGER. Same thing. We will not load oleum into rail cars 

at the facility. 
Mr. MILLER. But you do load trucks, do you not? 
Mr. KROEGER. We do load trucks. 
Mr. MILLER. You could blow a membrane or a seal on a truck? 
Mr. KROEGER. The trucks that are currently in use today do not 

have the rupture disk that is on the rail car. It has a different kind 
of relief valve. 

Mr. MILLER. So you have a system where you cannot have re
lease into the atmosphere? 

Mr. KROEGER. I can't say it can't happen, but as far as I under
stand, the truck has a different relief system and it is something 
we feel will not happen. 

Mr. MILLER. Mr. Brown, you go to great lengths to say how much 
help a brochure would be. Why don't we have a brochure to date? 

Mr. BROWN. Well, there are a variety of pieces of information 
now, some of which my office distributes and the health depart
ment and other agencies all have information that is available to 
the public. My idea, because of this incident, is drawing attention 
in this area and the citizens' concerns, because there have been 
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several incidents over the last few years, that information could be 
made specific to the Richmond area. 

That was my idea of putting a lot of different information into 
one source that could be distributed to the citizens just as one part 
of a training program. 

Mr. MILLER. So would it be your determination at this point, that 
the information that is currently being put out is not comprehen
sive enough and/or specific enough for the Richmond community? 

Mr. BROWN. I think that is true. I think most of the information 
I have seen available in brochures is of a generic nature; whereas 
my recommendations would be to make it specific to Richmond. 

Mr. MILLER. You cite the editorial in the West County Times in 
saying that the residents have got to take responsibiliti_ for learn
ing how to respond. I guess maybe to both you and Mr. Walker, the 
question really there is that the residents are only as good as the 
information they have with respect to a specific incident that takes 
place because, obviously, the question of what is the chemical and 
what is the impact on them, affects whether you stay put or run, 
which decision you make, Mr. Walker, and becomes important. 

How quickly are we able to generally identify a chemical in the 
case of a release outside of the bounds of a facility? 

Dr. WALKER. Generally, a release that occurs on-site and in a fa
cility is more quickly assessed than something that occurs beside 
the roadway or a spilled tanker or an identified transportation ve
hicle. 

In this particular case, we knew immediately what was coming 
off. We had the initial notification that it was oleum, which would 
release sulfur trioxide, which would produce the sulfuric acid mist. 
So there was no question what was coming off in the identification 
of the material. 

Mr. MILLER. In your statement, Dr. Walker, you mentioned that 
whether it is the phone system or anticipated siren system or any 
of the other systems, that this is not a fail-safe system that you are 
constructing; you would say it may be the best in the country, but 
it is---

Dr. WALKER. I don't believe there is in existence a fail-safe sys
tem. I would like to think we have tried to cover every base when 
we eventually have the system in place. The CAN system is only 
part of it. 

I do want to add, which I failed to mention, the participation of 
the major media in helping us get the information out. They al
lowed both myself and Dr. Brunner to go on live on radio and TV 
to get the word out to the community about shelter-in-place and 
with regard to information about the event. 

I think one of the more effective ways we had of getting informa
tion out was through all the major media channels. 

Mr. MILLER. I guess one of my concerns would be, as the press 
s , the residents were going to have to take more respon-
sib . What is the balance between that and the issue of preven-
tion? 

You cannot construct a fail-safe notification system, and I don't 
think anybody expects that. Mr. Kroeger and others in the industry 
are not going to be able to construct a fail-safe system in terms of 
the process in their transportation and refining of these chemicals. 
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But in terms of the real people in this operation, the residents, 
where do they look? 

My opinion would be that a greater burden falls on the producer 
of the chemicals, if you will, or the person moving them, than on 
the notification system. That is not to suggest that the burden 
should be lightened. When all hell breaks loose, there are still the 
residents, or the people on the freeway, or wherever they are, who 
are kind of caught in the middle. 

Dr. WALKER. Right. 
Mr. MILLER. It seems to me when you try to balance this, you 

have to move toward the prevention side of the incident. 
Dr. WALKER. I absolutely agree with you, and that is why I said 

in preface to my remarks I see each of these events as a failure 
of our prevention efforts. 

We, as you know, are doing risk-management prevention plans 
in the major facilities in Contra Costa County. The major effect of 
those efforts so far has been, in fact, to reduce the total amount 
of acutely hazardous materials on-site in the county. 

Nonetheless, as you well know, we still have major inventories 
of acutely hazardous materials and those prevention efforts are 
aimed at looking in a detailed manner at each and every way in 
which those materials are handled within the plants and looking 
at ways in which to minimize the risk of a release. 

As has also been pointed out, in this particular case, the use of 
a rail car for unloading at General Chemical is not part of their 
normal operation and, therefore, was not part of their RMPP. And 
that is an area of major concern to me-the fact we can have regu
latory programs and yet have the opportunity for a company to put 
into place an unusual kind of procedure without proper notification 
of anyone, not the health department, the air district and sur
rounding communities, or anyone else. That is a major loophole 
that needs to be addressed. 

Mr. MILLER. Well, that is the rub. There appears to be a series 
of procedures that can be undertaken within the industry across 
the board, not limited to General Chemical, where there really is 
not notification in terms of what the community might expect as 
a result of the first time of unloading or off-loading of this chemical 
by General Chemical-the additional storage of chemicals on-site 
or off-site, if you will. 

Our survey, as I said earlier today, just quickly in the responses 
from the industry, suggests there are some 500 tank cars out there 
that are being used for storage of a variety of materials, in what
ever combination. Apparently, we don't know. Would it be correct 
that you are not notified as to how long they are there? 

Dr. WALKER. That is correct. 
Mr. MILLER. And yet you are expected to construct a system 

which will take into account all of those variables. It seems to me 
that is far too many variables for you to handle. 

Dr. WALKER. I agree with you. 
Mr. MILLER. The residents of Martinez ought to know, or some

body ought to know, as chemicals are moved back and forth on that 
siding, what is there at any given time? It would seem to me that 
notification is not so horrendous with electronic mail, or whatever 
it is, to tell the fire department in Martinez what is now currently 
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on those sites, or the fire department in Richmond what is or is not 
on those sites, especially when some of it apparently is left there 
for extended periods of time, as previous surveys by the district at
torney's office has shown. 

It would seem to me, then, you would have some idea if all hell 
breaks loose, in the case of a tanker car, what combinations you 
are looking at, whether you are looking at further explosions or 
more toxics and, again, what do you tell the citizens. 

Dr. WALKER. We have undertaken that inguest after each rail in
cident. The State, most recently, in the Dunsmuir incident, we 
called in the Federal Railway Association, met with Southern Pa
cific and came up with the same answer we are hearing today: It 
is a matter of federal regulation. 

I believe there needs to be a change in federal regulation which 
gives more authority either to the States or to local communities 
to help regulate the issue of rail car inventories. If the Feds cannot 
do it, other people need to do it. 

Mr. MILLER. I guess I can sympathize with the railroads that 
don't want to tell the town the makeup of every train that passes 
through the town over a period of time, over the years. But by the 
same token, when a manufacturer or user of chemicals is storing 
those on leased or private sidings, or whatever the railway s;rstem 
is off of the main tracks, it seems to me that it is a quest1on of 
whether that regulation goes to the manufacturer or does that go 
to the railroad. 

H Shell Oil or Chevron or General Chemical is storing chemicals 
on-site, I am not sure that you are barred from asking them what 
they are doing because of the Federal Railway Act. They have 
made a decision to keep those chemicals on railtracks that are 
under no regulatory jurisdiction and in a condition not under regu
latory jurisdiction. 

I don't know the answer to the question, but it seems to me it 
is certainly worth asking in terms of compliance with notification. 

Dr. WALKER. With regard to legal compliance, we are restricted 
by an arbitrary 30-day limitation. H it is over 30 days, they are re
quired to report the inventory. If it is less than 30 days, they are 
not required to report the inventory. And that really allows, I be-
lieve, for a hide-the-pea of situation. 

Mr. MILLER. The pro em is you don't know when the 30 days 
starts to run? 

Dr. WALKER. That is correct. 
Mr. MILLER. If they don't tell you the first day the chemical is 

put into storage, then how can you count 30 days to see if it is still 
there or not? They tell you, theoretically, when they are at or near 
30 days? 

Dr. WALKER. Correct. 
Mr. MILLER. And we don't even know if they are doing that. In 

fact, again as the district attorney points out, they are not doing 
that. 

Dr. WALKER. That is right. 
Mr. MILLER. Well, I raised that issue because I think we will 

wait and see the outcome of both your investigation and the other 
investigations, with respect to General Chemical, as to the specifics 
of this incident. But in terms of the communities, whether it is a 
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rail car or otherwise, there is such a gap in information that is 
available to you or Mr. Brown or to State agencies, or what have 
you, with respect to the reaction that we want out of emergency 
services when something like this happens that, in many instances, 
you are moving blind? 

Dr. WALKER. Yes, we are. 
Mr. MILLER. We have not even started yet with the notion that 

many of these chemicals are simply not even in a secure facility. 
They are sitting on a siding somewhere in Contra Costa County 
and they are simply out there in the public domain. 

Dr. WALKER. I personally believe the greatest ongoing risk to the 
residents of our county comes not from the fixed facilities but from 
the transportation incidents from the rail cars or tanker trucks 
which are rolling up and down our freeways daily, completely un
regulated, to my knowledge, with regard to safety issues. 

Mr. MILLER. Well, thank you very much, to all of you for your 
testimony. 

I would like to reserve the right, if I might, of the committee, to 
submit additional questions to you as we continue in this process, 
and if you would respond in some kind of timely basis, I would ap
preciate it. 

Thank you. 
Mr. MILLER. The next witness will be S. Mark Lindsey, who is 

the acting administrator and chief counsel of the Federal Railroad 
Administration. 

Mr. Lindsey, welcome to the committee; and we appreciate you 
taking your time. We know that you have a scheduling problem so 
we will try to get through your testimony and questions as rapidly 
as we can. 

Mr. LINDsEY. Thank you, Mr. Chairman. 
Mr. MILLER. You are welcome to submit it and proceed in any 

manner in which you are most comfortable. 
Mr. LINDSEY. I would like to submit the written statement for 

the record, Mr. Chairman, and summarize it more briefly. 
Mr. MILLER. That is fine. 

STATEMENT OF S. MARK LINDSEY, CHIEF COUNSEL, FEDERAL 
RAILROAD ADMINISTBATION 

Mr. LINDSEY. I deeply appreciate your courtesy in accommodat
ing my scheduling difficulties. It is severe for me. And you save me, 
I think, a whole day, which I deeply appreciate. 

I should also note at the outset that I am cited on the testimony 
as acting administrator, and I ceased to be that yesterday after
noon when Jolene Molitoris was sworn in as our new adminis
trator. So I am just here as chief counsel. Happy to be back to my 
regular job, too. 

Mr. MILLER. I was going to say, is that better? 
Mr. LINDSEY. It is better, very much so. 
Mr. Chairman, I am pleased to have this opportunity to come be

fore the committee to address this very serious subject about which 
we at FRA are regularly concerned. 

The railroad system in the United States is a major means of 
transporting hazardous materials, and we are extremely concerned 
that their transportation be safe and that their loading and unload-
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ing at each end, which is also within our jurisdiction, be done safe
ly. 

We have a great deal of empathy for and sympathy with the citi
zens of the Richmond area who were exposed to this toxic cloud. 
It is a very scary thing to be exposed to a hazard chemical and cer
tainly, at first, not to know what the likely consequences of that 
would be or perhaps what to do. 

We strive daily to prevent the exposure of people to that sort of 
thing. For the most part, I think we have managed a pretty good 
record in the railroad industry lately on that; but we are attempt
ing continually to do better. 

One important measure of that is that since 1980 I am aware of 
only 1 death that has resulted from a release of a hazardous mate
rial in rail transportation. Certainly we are trying to do better all 
the time because even 1 death is an unacceptable level and so are 
injuries; and injuries continue to occur. 

As you pointed out in your invitation to the hearing, Mr. Chair
man, and in your remarks this morning, an important way to view 
this issue is in terms of how do the community of residents and the 
hazardous materials industry coexist in the same area. Certainly 
the industry is important in terms of jobs and tax base and prod
ucts that our society needs, yet residents need to be able to live in 
security and safety. 

FRA's part of trying to protect public health and safety here is 
the regulation of rail transportation. We do that under the Federal 
Railroad Safety Act; the Hazardous Materials Transportation Act, 
which has regulations under it that we enforce but do not write; 
and the Accident Reports Act. 

To do it, we have 358 inspectors nationwide supplemented by 124 
State inspectors, of whom there are a number from California. 
California has a very active State program working closely with 
our own office of safety. 

Within that context, however, railroads and shippers have the 
primary responsibility to conduct their activities in compliance with 
the law and safety. 

In respect to this particular incident and what is going on here 
in the Richmond area, you have expressed concern about the stor
age of hazardous materials and railroad tank cargoes to us both be
fore the hearing and certainly in what I have heard you say this 
morning. 

Our regulations don't cover a great deal about storage, and regu
lation is limited primarily to storage related to transportation. We 
restrict storage in railroad tank cars to 48 hours incident to trans
portation, and the other requirements that we have relate to assur
ing that the material is properly delivered once it arrives at its des
tination. We are looking for the consignee to claim the shipped ma
terial quickly and store it appropriately. 

The regulatory requirements are fairly broad. What is imposed 
upon the railroad is to assure that when a car full of hazardous 
material arrives at its destination it is stored safely, and that it is 
in a secure location. And those words, "secure location," go very 
closely to what we think are the principal safety concerns around 
the storage of hazardous materials in a tank car. 
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These tank cars are, by and large, very safe vehicles to hold al
most anything in. They are very sturdy, and continually we at
tempt to make them better, of course. But one of the principal haz
ards to them is vandalism, and securing location and preventing 
access to the cars by unauthorized people is very important to the 
safety of storing hazardous material in a car for whatever length 
of time. And the other one is to prevent collisions, because the prin
cipal cause of releases of hazardous material, whether in transpor
tation or anyplace else, is a collision with a container. 

Our regulations do not address storage of hazardous materials 
inside plants other than those requirements that I have just re
cited. California, as you have noticed earlier in the discussion this 
morning, does have a statute relating to that dealing with prevent
ing storage for periods greater than 30 days. 

I would add, listening to the discussion about notification, that 
I believe that the EPA's regulations bearing on community notifica
tion under the Community Right-To-Know Act would cover storage 
in tank cars that are not in control of the railroad because, as I 
recall it-and I am not an expert in the area, and I might like to 
supplement this for the record-my recollection is that the regula
tions simply require the owner of the facility and the operator of 
the facility to report to the emergency responders the chemicals 
that are on site without regard to what they are stored in, whether 
they are in a stationa~ tank or a tank car or whatever. They are 
simply required to notity the emergency responders about the pres
ence of the chemicals and the characteristics of those chemicals 
and what ought to be done in the event of their release so that 
storage in tank cars, I think, ought to be covered. 

In terms of this particular incident of storing oleum in a car, 
while the oleum was sitting in a tank car on the site across the 
street from General Chemical's plant, it was pretty safe, Mr. Chair
man. Oleum congeals into a condition about like Crisco below 85 
degrees Fahrenheit; and that is the condition it is normally in 
when it is in railroad transportation. And to be off-loaded, it has 
to be heated until it is liquid and able to flow. 

From what I understand from our hazardous materials inspec
tors, the trick is to heat it just enough that it will flow and not 
enough that it begins to vaporize, which creates a good deal of 
pressure. 

And in the course of heating the oleum in order to unload it was 
where the problem arose here and where it is most likely to arise 
in the transportation of this substance at any rate. 

I think you already know the basic facts of this release. The 
oleum was being heated through steam pipes to make it fluid 
enough to release, and at some point the pressure became sufficient 
that a rupture disk on the tank car began to leak. They attempted 
to collect those vapors by vacuum until the leak got too big and 
then had to flee the area and managed to cap it up only somewhat 
more than 2 hours later. 

I note in passing that our inspectors have told me there was a 
General Chemical employee whose name has escaped me who did 
a very good job of capping that event at considerable personal haz
ard, ana I think he merits some mention in passing because he dis
played a good deal of courage and creativity and managed to stop 
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that leak and, I think, rendered a significant service to the commu
nity in doing it. 

Finally, in terms of the Federal Railroad Administration's inves
tigation, we have interviewed everyone having to do with this par
ticular incident. We have sent off the relevant pieces of equipment 
for analysis at laboratories, including the pressure gauge regulat
ing the steam and the ruptured disk to see whether we have a 
faulty disk here or, if not, what the other cause of the accident may 
be. That investigation is ongoing. The investigation of the disk is 
being conducted by our own transportation systems center in Cam
bridge and by MIT. 

Thus far, no corrosion was detected on the disk that would be ac
countable for a failure. And they will be examining the disk in sec
tions with an electron microscope to see whether there were inter
nal flaws that might be detected. 

Beyond that, we are examining whether there were human er
rors, whether the procedures followed at the plant were adequate, 
whether the training of the employees was adequate, and whether 
the information available to the people who had to respond was ac
curate and sufficient. 

One note I would like to add in closing, I heard from the earlier 
panel that it was planned no longer to ship oleum from this facility 
in tank cars but rather to shift to tank trucks, and I would like 
to suggest that perhaps the people making that decision might 
wish to reexamine it because a tank truck is not quite as sturdy 
as a tank car; and I am not sure that safety is well served by that 
decision. 

With that, Mr. Chairman, thank you very much. I will be glad 
to answer whatever questions you may have. 

[Prepared statement of Mr. Lindsey follows:] 
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Mr. Chairman, I aa pleased to have this opportunity to 

testify before your subcommittee on the important issue of the 

safe transportation and handling of hazardous materials. On 

behalf of the Federal Railroad Administration, let me first 

express my sincere sympathy to those in Richmond and 

surrounding areas who were victims of the release of hazardous 

materials that occurred on July 26, 1993. Managers and 

employees of chemical and transportation companies and experts 

from federal and state agencies are at work daily trying to 

prevent such occurrences. Given the volumes of such materials 

used in and transported through our communities every day, the 

safety record is actually quite impressive in general terms. 

Of course, such general statistics are of no comfort to those 

vbo experience injury, evacuation, or fear when a release ot 

hazardous materials occurs. Understandably, such persons want 

to know the cause of the release and what is being done to 

prevent a recurrence. 

Your invitation to testify stated that this bearing will 

focus on how the hazardous materials industry and county 

residents coexist in the same community. That is an excellent 

vay to frame the issue, for it makes clear that the chemical 

industry and the transportation industry are indeed parts of 
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the co.auni ty. In teJ:'IIla of producift9 iJIPOrtant products, 

providing jobs, and expandinq the comaunity's tax base, these 

industries are vital parts of the co.-unity. Still, residents 

have every right to expect that the production, use, and 

movement of hazardous materials will not jeopardize their 

health. Let ae explain what FRA is doing toward that end. 

2 

Under the Federal Railroad Safety Act of 1970, FRA has 

statutory authority over all areas of railroad safety. FRA 

also has authority to enforce the Hazardous Materials 

Transportation Act and its implementing regulations in the rail 

mode. In addition, FRA has accident investiqation authority 

under both of those statutes and the Accident Reports Act. Of 

course, the National Transportation Safety Board (NTSB) has 

broad authority to investigate transportation accidents and 

often investigates major rail accidents. 

FRA's safety pro9ram entails monitoring safety conditions 

and regulatory compliance in the rail mode, enforcing the 

statutes and regulations through a variety of methods, 

determining the cause of significant accidents and incidents, 

and educating the regulated co.munity ar~ public on issues 

related to rail safety. FRA's nationwide inspection force of 

358 inspectors is divided by area of expertise. Of those, 43 

are hazardous materials inspectors. Obviously, such a small 

number of inspectors--even when supplemented by over 100 state 

inspectors who participate in federal enforcement--cannot 

inspect every hazardous materials shipment or transport 
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vehicle. Instead, our inspectors focus their efforts on the 

locations and companies that present the highest riaks based on 

such factors as volume and nature of hazardous .aterials 

traffic, compliance history, and accident data. The inspectors 

examine equipment, documents, and practices of railroads and 

chemical companies to determine whether they are in compliance 

with the federal hazardous materials regulations. state safety 

inspectors are an important supplement to the FRA inspection 

force. When properly qualified, such inspectors are authorized 

to enforce the federal requirements. California has a very 

active state participation program. The primary responsibility 

tor safety and compliance, of course, rests on the regulated 

companies, whose employees are required to be familiar with the 

pertinent regulations and to comply with them. 

Other federal agencies have complementary authority to 

address various hazards posed by chemical plant operations. 

The occupational Safety and Health Administration (OSHA), for 

example, bas requirements concerning personal protection 

equipaent, hazard communication in the workplace, and process 

safety management of highly hazardous chemicals. Of course, 

the Environmental Protection Agency (EPA) requlates hazardous 

materials in many ways. Perhaps the most important for today•s 

purposes is EPA's Community-Right-To-Rnow regulations, which 

require that detailed information on the nature and quantity of 

hazardous chemicals in any facility be conveyed to local 

governments and emergency response organizations. Various 
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state agencies also play a role in impleaenting some of these 

federal proqrama and their own requirements. 

Despite the efforts of all these dedicated experts at the 

state and federal level, these danqerous materials SO'IIleti.mes 

are unintentionally released in volumes sufficient to cause 

injury, evacuation, and even death. When that occurs within 

the jurisdiction of FRA, we try to find out the cause or causes 

so that we can tak.e enforcement, regulatory, and/or educational 

steps to help prevent a recurrence. One important measure of 

our success is that only one person has died since 1980 as a 

result of a hazardous materials release in railroad 

transportation. 

We began our investigation of the Richmond incident on the 

day it occurred. The California Public Utilities Commission is 

working with us in the investigation. We have not yet reached 

a conclusion as to cause. Here is what we have learned. 

At approximately 7:40 a.m. on July 26, a product called 

oleum (the technical name of which is sulfuric acid, ruainq) 

was unintentionally released from a railroad tank car while it 

was connected to an unloading device at the General Chemical 

Company in Rich•ond. The ear (GCTX 415199) vas a DOT Class 111 

car equipped with a safety vent. The vent contained a 

frangib1e disk known as a rupture disk, which is designed to 

burst at a certain pressure. The idea is to permit the product 

to eacape throuqh this small openinq rather than risk an 

explosion of the car from internal pressure. 
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Oleum must be heated be!ore unloading so that it will 

flow. The car waa beinq heated at the time of the incident. 

s 

we have been told by those present that the unloader noticed 

vapors escapinq troa a small hole in the disk when the 

indicated internal pressure was at 55 psi, well below the burst 

pressure of the disk. The unloader stated that he immediately 

shut off the.steam heating unit and placed a vacuum hose at the 

leak to retrieve the vapors. The hole in the disk became 

larger, surpassing the capacity of the vacuum bose, and the 

unloader left the immediate area and activated the company's 

emergency alarm system. A significant quantity of vapor 

escaped until a temporary pluq was placed in the vent at about 

10 a.m. Of course, we all know what occurred as a result: A 

large vapor cloud rose and moved across the area. Hundreds of 

persons souqht medical treatment at local hospitals ror 

symptoms that were apparently caused by the vapor. Massive 

disruption of rush-hour traffic ensued. 

OUr investigation is focusing on whether the disk was 

defective, causinq it to rupture at a pressure well below its 

intended l:lurst pressure; whether the device used to monitor the 

car's internal pressure was accurate; whether hWilan error was 

involved; whether the company's procedures for unloadinq and 

inspecting cars prior to loading were proper and whether 

traininq of the personnel involved is adequate; and whether the 

information we have received from those on the scene is tully 

accurate. Of course, other factors may come to liqht and 
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require exuination. 

The disk is beiruJ analyzed at the Departaant of 

Transportation's Volpe National Transportation Systeas Center 

in Cambridqe, Massachusetts. We hope to have the results of 

that analysis soon. If that analysis reveals that the disk vas 

defective, we will then have to try to deteraine bow it came to 

be defective and whether it is one of a kind or part of a batch 

of defective disks that needs to be replaced. If the analysis 

indicates that the disk functioned as intended, we will have to 

look for the cause elsewhere. As soon as we bave reached a 

deteraination as to cause, we will be qlad to share it with the 

cOJlllittee. If the invutiqation reveals the need for 

regulatory ch&Jl9a, we will uke it. If evidence of regulatory 

violations ia uncovered, we will take appropriate aCtion. 

The chemical and railroad industries themselves have the 

primary responsibility to prevent relea .. s of ha~ardou. 

aaterials from rail cars and have very stronq incentives to 

ensure safety. Incidents like the one in Ridulond challenqe 

the legislative and executive branches at all levels of 

government to examine their laws and programs to sea wbat aore 

can be done to prevent such occurrences. The results of FRA' s 

investiqation of the incident will help FRA determine what 

measures it 11ay need to take to increase hazardous uterials 

safety in the rail lllode. 
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FaA's EZercise of Juris4ic~ioD iD Cbeaie&l 'laatss 
I2Jrc•• of auth9rit! 

o reaeral Railroad satetJ let of 1170 (Safety Act) provides 
PRA authority over •all areas of railroad safety• and 
provides authority to conduct investigations and to •enter 
upon, inspect, and exaaine rail facilities, equipment, 
rolling stOCk, operations, and pertinent records at 
reasonable times and in a reasonable •anner.• Chemical 
plants with railroad tracks are, presumably, rail 
facilities. In any event, railroad equipment and rolling 
stock in such plants are subject to FRA's authority. For 
resource and other reasons, FRA bas excluded industrial 
railroads from aost of its regulations. However, this 
limitation on the applicability of its requlations does 
not affect FRA's broad authority to investigate or take 
emerqency measures even where its regulations do not 
apply. Moreover, the hazardous materials regulations do 
apply, even in the chemical plants (see below). 

o lcci4eDt Report~ let qives FRA authority to investiqate 
collisions, derailments, or other accidents resultinq in 
serious injury to a person or to the property of a 
railroad and occurring on the line of any railroad. If 
chemical plant railroads are railroads, which FRA believes 
they are, this provides ample investigatory authority in 
the chemical plant context. 

o Ba•&rdous Materials TransportatioD act (RHTA} qives FRA 
authority over the rail transportation of hazardous 
materials in commerce. (Other Department of 
Transportation agencies enforce the HKTA in their 
respective aodes, and the Research and Special Programs 
Administration has intermo4al responsibility, including 
issuance of hazardous .aterials regulations.) 
"Transportation" includes •movement of property by any 
mode, and any loading, unloading, or staraqe incidental 
thereto.• (Emphasis added.) •co~erce• Aeans "trade, 
traffic, commerce, or transportation• between two or more 
states or that "affects trade, traffic, comaerce, or 
transportation" between two or more states. FRA has the 
authority to enter upon and inspect the records and 
properties of all persons to the extent they relate to the 
transportation of hazardous .aterials in comaerce. The 
hazardous materials regulations have provisions that 
relate specifically to unloaainq and •toraqe of hazardous 
materials. The regulations concerning storaqe, however, 
refer to storage ot shipments that are within the 
railroad's control, not storage in cars that nave reached 
their destination or never left their point of oriqin. 

o Conclusion: FRA has ample authority to investigate 
hazardous materials incidents involvinq a release of 
hazardous materials from a rail ear at any facility. FRA, 
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often in conjunction with other agencies, investi9ates any 
significant release to deteraine its cause. IRA's 
baaardous materials inspectors, supplemented by state 
inspectors in states that participate in the federal 
prQ9ram, inspect hazardous materials shippers and 
consignees to determine their compliance with the 
hazardous materials re9Ulations. 
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Mr. MILLER. With that, thank you, Mr. Lindsey, for your help in 
the investigation of this incident and for your testimony this morn
ing. 

As you stated, the 30-day notification provision for storage is a 
matter of State law, so I would assume that this hasn't gone chal
lenged. As far as I know, the Federal Government has not pre
empted the State from regulating the storage of material in tank 
cars on sidings that are either leased or privately owned. 

Is that fair to say? 
Mr. LINDSEY. Yes, Mr. Chairman, it is with one caveat. 
I am told that someone has suggested to the Research and Spe

cial Programs Administration that it should be preempted and that 
they have that petition under consideration. 

I don't know who the petitioner is, but I believe that RSPA will 
come to a decision fairly soon. And while I have not looked closely 
into the issue, I am not aware of an obvious conflict on the face 
ofthe regs. 

Mr. MILLER. You don't know who the petitioner is in this case? 
Mr. LINDSEY. No, sir, I don't. 
Mr. MILLER. Bet I can guess. But we will move on. 
On that issue, because you raise a couple of points, in prepara

tion for this hearing, we asked the local industries if they might 
tell us the number of tank cars. All of th~~ have not responded
! don't mean to find fault with that. This was all done just in the 
last couple of days. Some have told us that they haven't responded 
by today but they are preparing the work. There are some 500 tank 
cars that are being used for these purposes within their industry,. 
I assume either on site or somewhere off site where they have ar
rangements with the railroads for storage. 

Again, as you point out, outside of collision, the next greatest 
threat may in fact be vandalism to these cars. I live in Martinez, 
which is just up the way here; and our waterfront cars are con
stantly moved between the refineries and stored for periods of time. 
I would assume that most residents of my hometown would believe 
that the cars on those railroads are under the jurisdiction of the 
railroads. But, in fact, that may very well not be the case. 

Can they lease sidings to industries for that purpose? 
Mr. LINDSEY. Yes, Mr. Chairman, they can. 
Mr. MILLER. And do? 
Mr. LINDsEY. And do. 
Mr. MILLER. So the question that would be raised with respect 

to notification is, When the tank cars come out of the Shell Oil re
fmery or out of some other facility, are they still on their property, 
or are they on railroad property, or are they somewhere in be
tween? 

Does the lease take them out of· the realm of the Department of 
Transportation jurisdiction? 

Mr. LINDSEY. No, sir, it doesn't. 
Mr. MILLER. So a leased line would be within your jurisdiction? 
Mr. LINDSEY. Yes, it would. Property ownership doesn't really af-

fect us. What does is whether or not the vehicle is in transpor
tation, and at times that can be a hazy line. We tend to resolve it 
inclusively. 
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For example, in the case of the move here at General Chemical, 
I believe they thought that they were not putting the tank car in 
question here in transportation when they had a local switching 
railroad move it across the street and back. Our view was different. 
They, in fact, moved it off their property; they had a railroad, 
which the switching railroad is, come and move it for them. It was 
not the same in our eyes as someone simply moving a tank car 
within his plant. 

And that would be typical of the operations that you are describ-
ing in Martinez as well. 

Mr. MILLER. So you consider those tank cars in transportation? 
Mr. LINDSEY. If they are moved by a railroad, yes. 
Mr. MILLER. If they are put on a leased siding and left there for 

30 days, does the legislature have some right to regulate what hap
pens to those, or do you preempt the ability of the State legislature 
to deal with that? 

Mr. LINDSEY. In that sense, I don't think we have. If they are sit
ting on a facility and they are not in transportation-that is where 
the line gets difficult-if they are sitting there in storage, we are 
not regulating them at that time, and our regulations outside of 
transportation don't hit that issue. So I have a difficult time seeing 
how we would cover that. There may be a wrinkle to it that I don't 
know. 

I have to admit I am not closely familiar with California's statute 
so there may be some element of that statute that I am missing. 

Mr. MILLER. Finally, let me just go back, because I am interested 
in the part of your testimony where you suggested the State's abil
ity to regulate storage is now undergoing challenge, but absent a 
successful challenge, currently the State has the ability to regulate 
the conditions of storage of these materials even though they are 
in rail cars as long as they are not in transit? 

Mr. LINDSEY. Yes, sir, that is correct. 
Mr. MILLER. I guess we better pay attention to that challenge at 

this point. 
Well, thank you very much. And, again, we reserve the right to 

submit additional questions to you. And we look forward to the re
sults of your laboratory fmdings on this particular incident. 

Mr. LINDSEY. We will be happy to supply them to you as soon 
as we have them. 

And, again, thank you for your courtesies, 
Mr. Chairman. 
Mr. MILLER. Thank you. 

PANEL CONSISTING OF BON. GEORGE LIVINGSTON, MAYOR, 
CITY OF RICHMOND; MICHELLE JACKSON, EXECUTIVE Dl· 
RECTOR, NEIGHBORHOOD HOUSE OF NORTH RICHMOND; 
HENRY CLARK, EXECUTIVE DIRECTOR, WEST COUNTY 
TO:XICS COALITION; DOROTHY OLDEN, NORTH RICHMOND 
MUNICIPAL ADVISORY COMMITTEE; AND DONALD WATTS, 
PRESIDENT, NORTH AND EAST NEIGHBORHOOD COUNCIL 
Mr. MILLER. The next panel will be made up of Mayor George 

Livingston from the City of Richmond; Michelle Washington Jack
son, the executive director of the North Richmond Neighborhood 
House; Henry Clark, from the West County Toxics Coalition; Doro-
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thy Olden from the North Richmond Municipal Advisory Commit
tee; and Donald Watts from the North and East Neighborhood 
Council. 

Come to the table and let me welcome you to the committee and 
thank you for your cooperation and your efforts in working with 
the community after this incident and your cooperation with the 
committee in the preparation of this hearing. 

And let me also say that we in no way believe that this is inclu
sive of the entire community affected by this incident. That is why, 
at the outset, we certainly would encourage others who have views 
that they think should be expressed or which are not represented 
here to feel free to do so to the committee over the next couple of 
weeks. 

And with that, Mr. Mayor, we will begin with you. Welcome to 
the committee. 

STATEMENT OF BON. GEORGE LIVJNGSTON 
Mr. LIVINGSTON. Thank you very much, Mr. Chairman, it is a 

pleasure being here. Normally mayors are very excited to get na
tional publicity; but on this one, I must say I was not overly im
pressed that we were in the news with this type of incident. 

I came to you today without a printed statement but to verbalize 
some of the things that I noticed during this unfortunate experi
ence. 

First of all, I thought it would have been proper for the highest 
elected office in the city to be notified in times like these because 
I did get a number of calls from people who were informing me as 
to what they had heard and I was a little bit on the naive side. 
I was most embarrassed. I would hope that in the future, whenever 
you make those contacts, at least the community leaders should be 
notified. 

And I was also informed that the Pacific Gas and Electric Com
pany representatives were not notified. The water company was 
not notified. And I talked to one of our representatives, John Joyer, 
who was a little bit disappointed because it is possible that the pol
lution could have landed in our waterworks. And I certainly should 
have known about that. 

When I first heard about this incident, I immediately went to 
where the spill was taking place. I began to smell some of the odor, 
and the highway patrol and others had blocked off the area to 
make sure that it was a safe zone. But being the Mayor, I had the 
authority to go into closer proximity. 

I would like to take my hat off at this moment to the public safe
ty officials who were involved: highway patrol, sheriff department, 
police department from the city of Richmond, and our fire depart
ment. They worked as professionals, and I thought it was a job well 
done. 

Unfortunately, it was a sad beginning; but the conclusion, I 
thought, was very, very good. It was captured in the early hours. 
I went to the hospitals to visit some of the members who had gone 
to the hospitals, and I was very impressed with the professionalism 
shown at especially Kaiser Hospital. I didn't visit Brookside Hos
pital, but it was an emergency and people reacted very well. I no-
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ticed that no one seemed to be pushing the panic button, and that 
is good whenever you have these kinds of incidents. 

I appreciate you, Mr. Congressman, coming to Richmond to get 
information on this particular subject. We had a very long discus
sion on this subject at our last city-wide council meeting. There are 
those who are concerned. 

In conclusion, my thought is that we need jobs; we need a safe 
working environment; and if I have a choice, I will take the safe 
working environment, and I would say that jobs are something that 
is not on the front burner. 

Safety, the lives of our citizens, are at stake; and we must pro
tect them. I would hope that all of this information that is being 
discussed would be compiled in a way whereby we will be more as
tute on this particular subject. 

We have other companies in the city of Richmond that have 
chemicals; and we hope that this information will be conveyed to 
them as well because General Chemical is not the only plant in 
town that has these kinds of chemicals. 

And I conclude by saying that it is not an emotional setting we 
should have. We should sit down as reasonable people, work out 
the details and not have a Band-Aid approach. We do not need a 
quick fix. We need a permanent solution. It is not just in the city 
of Richmond. It is in many parts of the United States, and I think 
we can all learn from this incident. 

Thank you very much. 
Mr. MILLER. Thank you. 
Michelle. 

STATEMENT OF MICHELE JACKSON 
Ms. JACKSON. Thank you, Congressman Miller, for this oppor

tunity to testify this morning. We are here today to speak to envi
ronmental racism. 

This racism is deadly, insensitive, dehumanizing, and economi
cally deficient for the residents of North Richmond and the entire 
city of Richmond. 

This racism is symbolic of the racism experienced during slavery 
whereby a few benefit and the majority suffers. This suffering was 
very blatant on Monday, July 26, 1993, at 7:15a.m. when the resi
dents of North Richmond began to water their gardens and run to 
the store to get milk fighting a sulfuric cloud that consumed their 
respiratory systems. This racism was blatant when Mrican-Amer
ican females were taken to the fire station and asked to take off 
all their clothes while white firemen watered their naked bodies 
down with water hoses looking very promiscuous. 

This racism was blatant when residents were put in buses used 
for criminals to take them to San Ramon for care because every
where else was full. Once there, they were left to find their own 
way back to North Richmond and family members waiting and an
ticipating not knowing where their loved ones were for hours. 

This racism was blatant when nobody, absolutely nobody, came 
to North Richmond to do an environmental check on the elderly, 
children, families, and residents with prior documented respiratory 
problems. North Richmond is not that big, Congressman. 



51 

Where the chemical was most concentrated is the very_ place that 
received the least support and services. The YWCA on MacDonald 
Avenue was chosen as a medical satellite clinic for the community? 

Since there is no such thing as environmental justice, since many 
of these businesses are housed throughout this country in the most 
poor communities, since these businesses do not hire anyone from 
the area, how can we expect change? They have it. made. Who is 
responsible for change? Not one politician came to North Rich
mond, no one from the health department, no one from General 
Chemical. 

So please inform us, who is responsible for what happened July 
26, 1993? 

What are the changes needed? 
Number one, ensure that at-risk facilities hire at-risk people who 

live in their community. 
Number two, an early warning system via sirens, horns, bells, 

whatever it takes. 
Number three, clinical emergency teams need to be set up and 

operated in North Richmond or wherever the impact of such hit is 
the worst, via Verde School, Peres School, Shields--Reid Park, 
Neighborhood House. 

Number four, establish an evacuation plan that is thorough and 
precise and not prejudged and compromised. 

Number five, have culturally competent staff on the Contra 
Costa County emergency service team. 

Number six, special assessment should be paid by these at-risk 
companies to compensate for these additional services needed for 
the community. 

We need more than brochures, Congressman. We need more than 
education. We need a lot more than information after it happens. 

Thank you. 
[Prepared statement of Ms. Jackson follows:] 
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We are here today to speak to EVIRONMENTAL RACIS" . This 

racism is deadly, insensitive, dehumanizing and economically 

deficient for the residents of North Richmond and the entire City 

of Richmond. This racism is symbolic of the racism experienced 

during slavery ... whereby a few benefits and the major'i ty suffers. 

This suffering was very blatant on Monday, July 26. 1993 at 7:15 

a . m. When the residents of North Richmond began to water their 

gardens and run to the store to get some milk fighti~g a sulfuric 

cloud that consumed their respiratory systems . This racism was 

blatant when African American females were taken to the fire 

station and asked to take off all their clothes while white firemen 

watered their naked bodies down with waterholes looking very 

promiscuous ... This racism was blaten when residents were put in 

buses used for criminals and taken to San Ramon for care because 

everywhere else was full .. . once there, they were left to find their 

own way back to North Richmond, and family members waiting in 

anticipation not knowing where their love ones were for 

hours ... This racism was blatant when nobody, absolutely nobody came 

to North Richmond to do an ENVIRONMENTAL CHECK on the elderly, 

children, families, and residents with prior documented respiratory 

problems. North Richmond is not that big Congressman . . . 

Where the chemical was highly concentrated, is the very place 

that received the least of support and services , North Richmond. 

The YMCA on Macdonald Avenue was chosen as a satellite clinic 

for the community???? 
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Since there is no auoh thing as Environmental Justice ... Since 

many of these businesses are housed throught this country is the 

poorest communities, since these businesses do not hire anyone from 

the area (they got it made in the shade), how can we expect 

change ... Who is responsible for change ... Not one Politic ian came to 

North Richmond ... No one from the Contra Costa Health Department 

came to North Richmond ... No one from General Che111ical ca111e to North 

Rich111ond ... So so111eone, please inform us who is responsible for 

changing what happened Monday, July 26, 1993. 

WHAT ARE THE CHANGES NEEDED: 1. Insure that at risk facilities 
hire at risk residents in the 
at risk communities in which 
theY do business ... 

2. An EarlY Warning System via 
sirens, com111uni ty alar11s, horne 
belle etc. 

3. Clinical emergency team that 
set-up and operates in North 
Rich111ond, not 7 miles away ... 

4. Establish an evacuation plan 
that is precise, not prejudged 
and compromised by the health 
department. 

5. A special assessment paid by 
these at-risk companies to com
pensate for these additional 
services to the community. 
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North Richmond Neighborhood Action: 
Toxic Cloud Stress Debriefing 

On August 2, 1993, from approximately 6:30p.m. to 9:30p.m., a Criticu 
Incident Stress Debriefing was held at the Neighborhood House of North 
Richmond for those in our community affected by the July 26 release of 
toxic sulfuric gas by General Chemical Company. Twenty local citizens 
attended. Henry Clark, Director, West County Toxics Coalition, and a 
member of the Municipal Advisory Committee Meeting, was present .. 

This meeting was coordinated by Jessie West, a resident of the area, and 
Michele Jackson, Executive Director of the Neighborhood House of North 
Richmond. It was facilitated by Sheryll Thomson, M.A., M.F.C.C. Ms. 
Thomson is on the Mental Health Disaster Committee of the Alameda 
County Red Cross. She is also Chair of the East Bay California Association of 
Marriage and Family Therapists' Disaster Response Team. She is trained 
and experienced in Critical Incident Stress Debriefing, and recently held 
two debriefings for workers returning from hurricane rescue activities. 

A record of the experiences and concerns of those in attend<mce, related 
to this toxic cloud incident, is attached. It includes a list of problems tlw 
community believes require immediate action. 
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North Richmond Community Report: Toxic Cloud Stress 
Debriefing 

One resident reported seeing a light cloud and then experiencing 
shortness of breath and a pounding head. This resident sealed the house 
windows at 3:00a.m. 

Another resident related that at 6:45 a.m. there was a darkness outside; 
a doomsday type of darkness. None of the neighbors knew what was 
happening. The door to the house was open all the time. This person 
reports symptoms of being confused and having nausea and headaches. 

A resident told of having headaches for three days after the incident. 

One person at 21st and Lugg Road saw a mist, a dampness, and smelled 
a chemical odor. He experienced coughing and his nose alternately peeled 
and burned. He saw police car emergency lights flashing and got off the 
street. 

Another person told of symptoms of vomiting, hoarse voice, ar,d 
continual itching. 

Another resident described the mist as being like a gray, foggy morning. 
This resident heard about the spill and closed all the windows, except one, 
which wouldn't go down. Said there was sunshine at Church Lane. At 7::50 
a.m. phoned the doctor's office but it was closed due to the cloud. The 
doctors and nurses were sick from the cloud. Called the Hilltop Pediatrics 
office and a doctor gave advice --her children have asthma. During the 
day began to feel light headed and weaker and weaker. Went to the 
hospital with symptoms of burning and itching, especially itching on the 
back. Had a terrible headache. Used eyedrops to try and alleviate burning 
of the eyes. Took their 83 year old mother-in-law to the doctor because 
she had a heart condition. 

A person said they started having diarrhea the next day (Tuesday) and 
it continued all week. Described their back as bli:'eding and "torn up". 

At 7:45 a.m. one person received a call from a friend with asthma who 
had been warned. Nothing was being reported on the radio. Work was 
dosed. This person then saw the cloud and experienced a sore throat and 
dryness. Their daughter had diarrhea. 

One "'{Oman feels drained and tired. Her daughter had suffered an arm 
injury and her mother couldn't locate her at any of the hospitals. "I felt so 
bad; they couldn't help." Finally a nurse called and told her where h 1'r 
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daughter was. By Friday her daughter's legs were itching and broken out 
in blisters. Her daughter thought she was going to die. 

One resident was outside watering and saw the cloud. He received a call 
from the warning system about 8:30 a.m. Summer school was dosed and 
the children were coughing. He got hot and cold and experienced thick 
mucous. His wife was coughing and had a headache. They went to the 
doctor but still feel weak. 

Angry residents stated "This is nothing new for us" and "The early 
warning system is a joke." 

One person saw white douds on the horizon, an unusual amount. A 
friend said "We have just had another chemical accident." They saw 
sheriffs people blocking the streets and found that the warning system 
was not working properly. Paramedics told them ambulances wouldr,!t 
come to Richmond. 

A man had gotten up early and saw smoke by the tracks. He then felt it 
in his throat and experienced a hoarse voice. He heard about the spill lt 
the Union office and is very angry that the chemical company mak<:!s 
excuses. "They should have been aware of it." 

A mother has headaches and her one month old son still has diarrhea 
and vomiting a week later. 

Another resident complained about diarrhea, itching, coughing, 
dizziness, and a worsening of diabetes. 

Saw white foggy cloud. "I was disturbed." Had respiratory irritation. 
Headache. Used gas mask periodically. 

"Dr. Walker said 'We tried to contact 6,000 people. We contacted about 
half . .' That means it worked?" 

Really disturbing to hear people in authority minimize the seriousness 
of the problem. 

We were treated like "the criminals"-that we would try to fake illness 
just to get compensation. 

Residents criticized the lack of transportation to medical facilities. 
Women, in particular, were appalled by the coarse and immodest manner 
in which. they were treated while being washed off with water hoses. 

We feel anger about the lack of response from the larger community,
no outpouring of live and concern and help--"because we're the 'wron:;' 
population." 

3 
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North Richmond Community Report: Action list 

Why were the Sheriffs prison buses used to transport people to hospitals? 

Terrible behavior from ambulance-chasing lawyers. 

Who warned the homeless about the danger? 

Who checked on the elderly, the housebound? 

A phone calling system for warning is needed. 

Medical facility should have been set up in North Richmond, where 
concentration of the cloud was strongest. 
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STATEMENT OF HENRY CLARK 
Mr. CLARK. Thank you, Congressman Miller, for the opportunity 

to testify here today. 
My name is Henry Clark. I am the executive director of the West 

County Toxics Coalition, an organization that was formed here in 
the Richmond West Contra Costa area going back to 1983 specifi
cally to address chemical assaults on our communities and North 
Richmond being one of those lead communities. 

For identification purposes also, I want to mention that I am also 
the president of the North Richmond Municipal Advisory Council, 
the community that was on the front line of this chemical assault, 
as well as a member of the Contra Costa County Hazardous Mate
rial Commission. 

The chemical disasters that we are having here in Richmond and 
West County are getting worse. I was hom and raised in the North 
Richmond community, and I can recall chemical accidents when I 
was growing up, the periodic explosions that rocked our house and 
broke windows out of our houses. Not only the specific chemical ac
cidents that have occurred over the years, the fires and the explo
sions or the releases like General Chemical had on July the 26, but 
the daily emissions are bad enough. We live in a toxic, contami
nated environment. North Richmond is on the front line, the pre
vailing wind patterns meaning that, the way the prevailing wind 
patterns blow mostly throughout the year, the emissions are car
ried across North Richmond. We are talking about up to 70-some 
thousand pounds of toxic chemicals like toluene, xylene, benzene, 
coming from the Chevron refinery alone. We are talking about 
around 50,000 pounds of methylene chloride, which is a deadly car-
cinogen, comi m the Chevron or Ortho Chemical Company lo-
cated in the N Richmond community alone, coming into North 
Richmond on a daily basis. This does not even consider the long list 
of other facilities. 

So this is a bad enough situation in itself. It is not when we come 
to these particular types of chemical accidents like General Chemi
cal. This is the type of environment that we live in. 

I am going to present to you an exhibit that lists companies in 
the Richmond area, which indicates the long list of toxic chemicals 
that are stored in our community, some of the ones that I have just 
mentioned. This is ~!ilialling. There are not supposed to be any ac
cidents. This is an ealthy environment for our residents to live 
in. 

We are talking about chemical accidents today. Also in my Ex
hibit B here, we have a chemical accident record of the Chevron re
finery alone-which is the facility in our community that has had 
the most accidents-since 1984. We are talking about some 18 
chemical disasters that have plagued our community, just from 
that facility alone, not considering the other chemical accidents 
from other facilities in the area right here in Richmond, in West 
County. 

In regard to the General Chemical company disaster on July 26, 
we are talking about a rail car, a rail car containing oleum, a sui-
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furic acid compound, and a valve that malfunctioned. That may be 
the technical aspect of the chemical accident, but I have heard no 
mention about the fact that the people at General Chemical com
pany were engaged in an illegal practice. They did not have any 
permit nor authorization to be carrying on the practice of transfer
ring that oleum out of that train car into the original storage tank. 
That was in violation of their permit, and I have not heard any 
type of acknowledgment of that. 

Our community, our lives, and our children were placed at risk 
because here was a company that was deliberately violating the op
erating permit. 

These type of accidents here, these are not accidents. This is de
liberate, a deliberate violation; so how are you going to stop some
one who deliberately violates their permit that they have to operate 
under? 

General Chemical should step forward and take full responsibil
ity for that and acknowledge that. In addition to that fact, we have 
been led down the primrose path. Since this incident occurred, 
General Chemical have come before us and pretended that they 
have been a good neighbor and that this is the first chemical acci
dent that they have had in some 50 years. Well, that is just an out
right lie, plain and clear, and this exhibit here that I have in my 
hand now will verify that. 

Here, this was discovered from a document check of General 
Chemical with their name right there on top of it. It says here, on 
10/10/88 General Chemical had a chemical accident at their facility 
that injured some contract workers that were working at the Chev
ron refmery. 

So this July 26 incident is not the first chemical accident. The 
company had others that have been buried and have been kept 
from the public and the community, and you know, they are coming 
forward, putting forward some information that is not accurate. 

In addition to those exhibits, I have an exhibit here, Exhibit D, 
if you will, of the West County Toxics Coalition program going back 
to 1983 where we called for warning systems. And, in fact, the 
present warning system that the county has is a result of the work 
of the West County Toxics Coalition which worked with these agen
cies to push for some type of warning system; and we have been 
working with them continually to upgrade that system, to have 
some type of sirens, but bureaucracy is slow in getting things done. 

We have been discussing upgrading this system with sirens since 
the last Chevron accident December 5 of 1991; and so far, here we 
come today, and we still haven't got that community alert system 
upgraded with any type of siren or that travelers' alert system. 

Just in conclusion, I want to say that we certainly thank you, 
Congressman Miller, for having these hearings to bring all this in
formation out in the open; but we do expect some material results 
to come out of this hearing. 

You know, talk is good and talk is cheap, as they say, if it doesn't 
result in soD}e type of material results that end up reducing the 
risk from these chemical accidents, making this a safer environ
ment for all of us to live in. We need to phase out those train cars 
that caused that accident. I understand that they are supposed to 
be phased out by law on October of 1993. We hope the company 
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certainly complies with that, and it would be good if they showed 
some good faith effort and phased them out before the deadline. 

The community alert network certainly needs to be upgraded 
with sirens, the travelers' alert, radio, and whatever else that it 
takes to ensure that residents and facilities in this area are in
formed when there is a chemical accident. 

We also need to do some planning. One of the problems here in 
the Richmond, West Contra Costa County area, as my colleague, 
Michelle Washington, indicated, is that we are dealing with the sit
uation of environmental racism. This area has already taken over 
its fair share. It is saturated with polluted facilities. As long as the 
planning agencies in the city of Richmond and Contra Costa Coun
ty continue to put more of these toxic handling facilities in this 
area, we are only creating a further chemical time bomb that is 
waiting to go off. 

Furthermore, we should ensure and encourage the companies 
that are in this area, through working with the regulatory agencies 
and the community, to do toxics use reduction, to phase out the use 
of dangerous chemicals, and to use safer substitutes. 

We have chemicals stored right here in Richmond that are dead
lier than the methyl ice or cyanide gas that was released in Bho
pal, India, that killed thousands of people; and people are still 
dying from it. 

We have chemicals deadlier than that right here in Richrr!ond. 
And if we don't get a grip on this situation, we are just waiting for 
the big one to happen. 

The West County Toxics Coalition and the communities here in 
Richmond and particularly North Richmond will certainly look for
ward to continue working with you, Congressman Miller, working 
with the mayor, the city council, to get an environmental affairs 
commission, whatever else is necessary, to reduce the risk of these 
chemical hazards so that we can have a safer community to live in. 

General Chemical should come forward and compensate the com
munity for the personal and property damages that have already 
occurred in addition to preventing future accidents. That is the 
sign of a good neighbor. That is what residents want to hear. And 
the residents will be having their own public hearing this Saturday 
when the community marches on General Chemical company from 
Shields-Reid Park in North Richmond at 12 noon to present the 
community's demands to this company to be a good neighbor, pre
vent accidents, and compensate our community. 

Thank you. 
Mr. MILLER. Thank you. 
Dorothy. 

STATEMENT OF DOROTHY OLDEN 

Ms. OLDEN. Good morning, Congressman Miller. We appreciate 
you coming here to conduct this hearing. I thank you for allowing 
me to speak on behalf of my community today. 

I come to you for the young in this area who have asthma and 
for the old who have heart trouble and breathing problems. Neither 
group is able to speak for itself. And if they could, who would care 
and who would listen? 

74-152 - 94 - 3 
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I am here to tell you that the time has come for the larger com
munity to start caring about us. I have read most of what the press 
has said about us, that we are mostly poor Blacks, Asians, and His
panics. Yes, that may be the truth, but no matter, a lot of us 
choose to live here and we care about our community. 

No matter what we are labeled, we are also part of America. We 
deserve clean air. We have the right to live not in fear of our lives 
or for our children's lives. We realize that the industries and the 
communities must coexist together. We have long done our part, 
but why should we suffer as we do? 

We are not allowed to work in these plants; they don't want us. 
They want us to live in this unhealthy area and just be quiet and 
take whatever poison is put into the air. 

Let us begin today to set standards of clean air and safety that 
the rest of America enjoys. Let us use today to bring forth the 
truth. Let us use this time to find a way to allow my children and 
grandchildren the chance to live and grow and be healthy. 

Thank you. 
Mr. MILLER. Thank you. 
Mr. Watts. 

STATEMENT OF DONALD WA'M'S 
Mr. WATTS. Good morning. My name is Donald Watts, and I am 

a resident of Richmond, California, and president of the city's 
North and East Neighborhood Council. 

I would like to thank the committee for having me here today. 
I would also like to say at the outset that there are scores of indi
viduals who are better qualified than I to testify about the tech
nical issues surrounding this incident. And, likewise, there are 
thousands of Contra Costa residents who were more directly af
fected by this accident than I was. Nevertheless, I appreciate your 
taking the time to hear what I have to say. 

On the morning of the accident, at approximately 7:40 a.m., I 
was driving my two children, ages three and five, to their preschool 
on Carlson Avenue in Richmond. I heard on the radio there had 
been a small toxic spill at the Chevron refinery. I thought to my
self, should I keep the kids in the car and bring them in to work 
in San Francisco? No, I decided to go ahead and take the children 
to school because these things happen all the time and I didn't 
want to overreact. 

No sooner had I arrived at work than I realized the news stories 
had been wrong on two accounts. It wasn't Chevron, and it wasn't 
small. In fact, although early accounts were sketchy, it was clear 
that a horrible toxic cloud was spreading across the city. I am sure 
most of you are parents, so perhaps you can appreciate how I felt; 
but it is hard to put into words the guilt, not to mention the anger 
and frustration I felt, anger and frustration that I went through as 
a parent for having left my children in Richmond after having 
heard on the news there was a chemical accident in progress. It is 
no exaggeration to say that I felt as though my children were in 
a gas attack. At least the Israelis had gas masks during the Gulf 
War. 

It was especially mind boggling to learn that General Chemical 
and their leaking rail car had eluded all regulatory scrutiny simply 
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by parking their toxic time bombs on a railroad siding for less than 
a month. 

Perhaps the most frustrating aspect of this situation is the fact 
that these industries are going to continue to be our neighbors 
whether we like it or not. 

With that in mind, it is imperative that we find ways to ensure 
the safety of everyone living and working near these facilities. I am 
not a lawyer or a technical person, but it certainly seems clear 
there are a number of things that can be done immediately in the 
area of federal regulation that would help protect us all. For exam
ple, despite a mishmash of county, State and Federal regulations 
in this area, there are loopholes so big you could sail a battleship 
through them. Certainly exempting rail cars from regulation sim
ply because they are parked on a siding for less than 30 days is 
a situation that must be changed. 

A community right-to-know law should be passed or expanded. 
Industry opposition that a right-to-know law would somewhat in
fringe their trade secrets is a red herring. These rail cars are ev
erywhere in the country, and we all have a right to know what poi
sons are moving through and being stored in our communities. This 
is not only important for residents, but it is also essential for the 
safe and efficient use of police, fire, and health services. 

Companies working with dangerous chemicals must be required 
to file realistic worst-case contingency plans. General Chemical's 
worst-case scenario, which it wasn't, was a farce. As you can see, 
the company said that the worst that could possibly happen would 
be an accident lasting no more than 5 minutes and releasing a 
plume a quarter of 1 mile wide and 1 mile long. And as you can 
see, it extended at least 15 miles. 

I believe they knew full well what could happen and, instead, 
knowingly perpetrated a fraud on the community. I might add, if 
they didn't know what could happen, it is even more frightening. 

And, finally, we must have strong criminal penalties as a mean
ingful deterrent to this type of activity. General Chemical willfully 
and flagrantly violated the law by failing to obtain the required 
permits before unloading this material. As a penalty for poisoning 
at least 20,000 members of the community, General Chemical was 
cited as having created a public nuisance. 

Our community suffers from two criminal plagues: drugs and 
toxins. Congress, in its infinite wisdom, has seen fit to mandate 
minimum sentences for drug convictions. If a poor resident in 
North Richmond is convicted in a federal court of possessing no 
more than 5 grams of crack cocaine, the law requires a minimum 
sentence of 5 years in prison, U.S. Code 21, Section 841 and the 
Federal sentencing guidelines, Section 2(d)2.1. Yet General Chemi
cal can poison 20,000 people, and they are only cited as a public 
nuisance. 

Much has been said in Congress about the harsh penalties as a 
deterrent to crime. I, therefore, challenge you to show us your con
cern for crime is not simply a code word for a racist attack on poor 
people by passing equally harsh criminal penalties for corporate of
ficers who willfully violate environmental regulations. 

And I would just like to add an aside to Gary Brown's comments 
about public education. There seems to be a feeling that having si-
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rens would cost a lot of money, and therefore, maybe we can't do 
it. Well, it seems to me that involving the community in this edu
cational process is essential, especially in an era of declining reve
nues. As we have seen right here, we have the West County Toxics 
Coalition, Citizens For a Better Environment, Richmond has the 
Neighborhood Council system, and I think it is essential to work 
with the county to develop the materials and then use members of 
the community to go out and educate ourselves. It is not only cost 
effective; but it will also really take the message to the people in 
a way that we can get a response. We can get people who speak 
the languages. We have a multilingual community, and it will be 
a lot easier to get young people. 

Everybody is concerned. Everybody wants to do something with 
their anger. I think this would be a constructive way of channeling 
our fear and outrage. 

Thank you very much. 
[Prepared statement of Mr. Watts follows:] 
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My name is Dollald Watts. I am a raident of Ridunood, Califqmia ud Plaidalt of 
the city's Nortb and East Neighborhood Council. 

I would like to thank the committee for having me bere today. I would abo like to 
say at the outsd. lbat tbae are scores of iDdividuals wbo are better qualified tban 1 am to 
latify about die technical issue~ sur:rounding this incident, and Jikewille, tbae are lhousaDds 
of West Contra Costa residents wbo were more directly affected by this accident tbat I was. 
Nevertheless, I appm:iate your taking the time to hear wbat I have to say. 

On the maming of the accident at approximately 7:40 Lm. I was dri.vin& my ..two 
children- ages 3 and S- to their preschool on Carlson Avenue in Richmond. I beard on 
the r.ldio there bad been a "small toxic spill" at the Cbcvron Iefincry. I thought to myself, 
"Should I keep the kids in the car and bring them into San Francisco?" I decided to go 
ahead and tab: the children to school since these thing happen an the time and I didn't want 
to~ ' 

No SOOilel' bad I arrived at work than I realized the news story bad been wrong on 
two counts: it wasn't Chevron and the accident wasn't small. In fact, although early 
accounts wee sbtchy, it was clear tbat a horrible "toxic cloud" was spreading across the 
city. 

I'm sw:e most of you are parents, so pcrllaps you can appreciate how I felt, but it's 
hard to put into words the guilt - DOt to meDtion the anger and frustration -: tbat I went 
through as a parent for having left my children in Richmond, aftt:r having heard on the news 
there was a chemical accident in procn:ss. 

It is no exaggeration to ay that I felt as though I bad left my children iD a gas attlck.. 
At least the Imc1is bad gas masb during the Gulf War. 

It was especially miJid boggling to learn that Geoerai Chemical and their laking rail 
car bad eluded an regulatory scrutiny, simply by parking their toxic time bomb on a railroad 
siding for less than a month. 

I spent the rest of tbat day stewing in impotent rage until it finally occumd to me that 
there must be lbousands and thousands of people who were as cooc:cmcd as I was, and that if 
our anger could be channeled in a positive direction pc:rbaps some good could come of this 
Dear deadly accident. 

Since I didn't know whele else to tum, I called Coogrcssman Miller's oftk:e to see if 
he could help us. I must ay I am pleased to sec the Committee here, and think your 
presence in our community today reflects a growing awareness lbat if something isn't done 
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Much bas bem said in your august body about banb crimillal penalties as a dele.neat 
10 crime. I tllrld'cn chaJlenae you to show us that your COI'lCCI1l wilh proteedDc 1be public 
from crime is not simply a code phrase for racist attacb on poor people by passiD& equal 
harsh criminal peoalties for corporate officers who willflllly violate enviroamaltal 
regulations. 

Thank you. 
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Mr. MILLER. Thank you. 
Let me thank all of you members of the panel for your testimony. 

As you quite correctly noted, this type of accident-maybe not 
something of this magnitude-but this type of accident is not an 
isolated incident in our county. And as I go back over the last dec· 
ade, or longer actually, I think over the last 15 years, you fmd a 
series of very serious accidents that have taken place over that pe
riod of time; and they basically cover the communities along the 
waterfront, Benicia, Martinez, Richmond, North Richmond, Rodeo, 
the entire area. 

But your testimony suggests that the accidents occur, and there 
is activity, but then there is not follow·up. And I just wondered if 
you might point out what historically has been the situation. Be
cause, clearly, as you point out in this case, this is certainly not 
the first time that the community of North Richmond has been im
pacted by various accidents on site and off site of the facilities. And 
the question would be: What has been the follow·up? 

Michele or Henry or David, whoever feels comfortable answering. 
Mr. CLARK. I certainly want to comment on that because when 

these chemical accidents occur, you know, I am right there on the 
spot assessing the damage that is done to the community. 

Basically, the pattern has been-particularly the North Rich
mond community, as I indicated earlier, which is on the front line 
of these chemical accidents-normally the situation is, Congress· 
man, that there is a state of denial on the part of industry. What 
they tell us mainly, for most of the chemical accidents that we have 
been bombarded with, is that, well, you know, the community real· 
ly wasn't affected because the toxic smoke went up in the air and 
over your community so you really weren't affected. It has basically 
been an effort to minimize the chemical exposure to residents in 
North Richmond. 

Then we go through possibly some hearings before the county 
Board of Supervisors or the county Hazardous Materials Commis
sion. 

In the end, in terms of any material results coming out of it to 
prevent accidents, nothing really comes out of it. 

In terms of the community alert network, we find over and over 
again that it doesn't work like it is supposed to. But there seem 
to be some long delays continually before we can get it upgraded. 

And, in the end, the community is treated like they are victims 
or they are criminals, that we are just out trying to hustle what
ever particular company for a quick buck. 

And so, from beginning to end, we become the victims though we 
were the ones that were poisoned. We are the ones that were 
chemically assaulted, but we are the ones whose human dignity 
was trampled on and who are criminalized and treated like we are 
some community of hustlers trying to get a quick buck out of Gen· 
eral Chemical or Chevron somewhere. 

So that is the usual pattern. And people are left with medical 
bills; people are left with property damages; and the companies end 
up not really compensating the people or putting forward any at· 
tempt to compensate them. 

As far as their long-drawn legal suits, there are suits going back 
to AprillO of 1989 and a series since then on up to today. 
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So that is the pattern of the way the community has been treat
ed. And then after the chemical assault-! want to mention this be
cause this has been brought out in the media this time very signifi
cantly-after the chemical assault, the first wave of assault on our 
community, and then here come the laWYers assaulting our commu
nity. We found in many cases, though, there are some good attor
neys-and we certainly encourage attorneys operating ethically
but we find that in many cases, the attorneys come on the scene, 
they sign up a lot of people, they set up shop on the street corners 
throughout the neighborhood, and when they fmd that the cases 
are going to take a long time going through the courts or they are 
not going to get the type of return that they thought immediately 
or quickly enough, then they end up dropping off the case, often 
not even showing the common courtesy to even let the residents 
know that they dropped off the case. 

And, here again, residents are left under another assault, the 
second wave of the assault, trampling on their human dignity. That 
has been the historical pattern, Congressman. 

Mr. MILLER. Let me ask you, you mentioned that you have been 
working since, I think it was, December 1991 on the completion of 
the emergency notification network. It was suggested, I think, by 
Dr. Walker that that is nearing completion. 

Is that your understanding that the combination of phone and si
rens is coming to completion, certainly with respect to the area 
around Chevron? 

Mr. CLARK. Well, I know that we have been having some discus
sions; however, I have not received any report or any indication 
that that process was complete. 

Mr. MILLER. I don't mean it is complete. But they have appar
ently now arrived at the point where they are now prepared to put 
that in place. 

I don't want to put words into Dr. Walker's mouth, but I was led 
to believe that is now being finalized. 

Mr. CLARK. No, I am not aware of that. 
What we would like to see is some timetable as to when that 

process would occur if, in fact, it is about to be finalized. That is 
what we want to see, some material results. 

I want to congratulate you, Congressman Miller, for actually 
having this hearing, because we have been promised hearings be
fore, too, by various elected officials; and the hearings never even 
materialized either. This is the first hearing that we have had by 
any of our elected officials really on these chemical accidents and 
this incident here. Thank you. 

Mr. MILLER. Michele, with respect to just from this incident on 
into the future, obviously everybody at the table has testified that 
there needs to be community involvement in that follow-up, that it 
won't work if either people like myself as policymakers or the local 
governmental officials that have to carry out that policy simply talk 
to ourselves. 

What is the vehicle that makes the most sense with respect to 
the North Richmond community? Is it the municipal advisory com
mittee? Or how do you pull together a cross section of representa
tion for that ongoing consultation and information exchange? 
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Ms. JACKSON. Okay. Mr. Congressman, we had a debriefing last 
Monday at the Neighborhood House, and a lot of community resi
dents came to the Neighborhood House on Monday night to talk 
about what happened. And I learned a lot from that setting. 

And what seems to be the problem is that there are a lot of emo
tions when something like this happens. They don't know when the 
big one is going to come. I mean, just the fact that something hap
pens and something continues to happen frightens the community. 

Now, in terms of follow-up, there are enough community agencies 
and entities in North Richmond, such as the housing authority. 
You do have the municipal advisory council, but sometimes they 
may not be accessible as a group at all times. You have the Neigh
borhood House that has 5 detached programs within the North 
Richmond community, and there are several outreach workers. 

I think the reason why the follow-up does not occur is because 
North Richmond is a very high-risk area, and people are afraid to 
deliver services to North Richmond. Let's talk about that. That is 
fine. We know that. 

However, there are some things that we can do to help influence 
that. The health department, the city, whomever, can oome to, say, 
the Neighborhood House, find out if they can get some workers to 
go with them throughout the community, to go into Los Deltas. 
There is an office there in Los Deltas. 

Project Cry is another facility that can be used. If the health de
partment or other entities are afraid to come into North Richmond 
to deliver a service, we can collaborate those efforts with the com
munity outreach workers that are there already in the community. 

Mr. MILLER. Do you think that is what caused the setting up of 
the clinic on MacDonald Avenue? 

Ms. JACKSON. Yes. Yes. It is very obvious when something is im
pacted you don't go down the corner and around the street to set 
up the repair service. 

If your car breaks down on the freeway, you are going to send 
somebody to the car to pick it up and take it somewhere. You don't 
go get that car. So that is very obvious that that has happened. 

Mr. MILLER. ·n I want to, for a moment, focus here on what 
expectations m · be had here, on this incident. 

Obviously there is going to have to be some follow-up and there 
are going to have to be some assurances given to the community 
about what is or is not going to take place as a result of this. We 
just don't go back to business as usual. Given the tremendous num
ber of people impacted or potentially impacted by this incident
from the site of the incident all the way across the straits to Solano 
County-either we are going to have a notification system that is 
comprehensive, or we aren't. 

And the question comes down to now basically that one: Is there 
or is there not going to be a comprehensive notification system in 
process? 

There has got to be a vehicle established to convey that decision 
and how the decision is implemented within the community. 

Ms. JACKSON. Exactly. And I would suggest that not only resi
dents be called, but Neighborhood House of North Richmond, hous
ing authority, Project Pride has a phone number that needs to be 
called. Because we are the ones ultimately that will deliver the 
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message to the residents. We are the only providers in the commu
nity. 

So if we are left out of that loop--
Mr. MILLER. What is the vehicle we establish to get that informa

tion to these individuals as they are designing that system? 
Ms. JACKSON. One of the suggestions I mentioned earlier is that 

this Contra Costa County emergency service should provide some 
type of communication or have some type of a program that when 
things like this happen, when we have emergencies, that they have 
a contact in the community, that they know that 2 or 3 people from 
the North Richmond area--

Mr. MILLER. You are ahead of me. I want to know between now 
and the implementation of that service what is the vehicle by 
which, in this case, the North Richmond community, can have 
input into the design and the implementation of that system? 

Ms. JACKSON. I would say the Neighborhood House of North 
Richmond. 

Mr. MILLER. Mr. Mayor? 
Mr. LIVINGSTON. Yes, first of all, I must say that I don't believe 

that anyone on the Richmond City Council will take care of busi
ness as usual. This is a very serious problem, and many times, 
whenever there are accidents on the streets, two or three people 
get killed, and then you put up a light. 

We have had a very serious experience, and it is certainly going 
to be an education to those of us who are there, and staff concurs 
with the idea. 

What I have in mind, and I have discussed this with the council, 
is to set up an ad hoc committee encompassing those leaders such 
as Michele Washington, Henry Clark, others from business and in
dustry, lay people, ministers, and so forth, to establish a strong line 
of communication. 

We need an education process. I believe that our schools should 
be pulled into this, because if our children are not aware of what 
is happening, they will hear a siren or whatever kind of alert sys
tem they hear, and it does not mean a thing. 

I am reminded somewhat of the system that was used during the 
war. I am sure you probably, Mr. Congressman, heard about the 
drills where we went to various shelters. On the East Coast, they 
have drills where you go to a cellar when they have tornado 
warnings. These are the kind of things we must be aware of. 

But as I said earlier, the companies that are in this city must 
get directly involved because, every time there is a new plan, there 
is a price tag on it. And I believe that those who are causing the 
problem must prepare themselves to pick up the tab. I also believe 
that, as has been mentioned before, those who have been affected 
by this problem, must be compensated for their loss. 

I think that the first step taken would be to establish a commit
tee made up of those individuals who have concerns, bring in some 
experts, b~ause this is a very serious problem. If I had a problem 
with my car, I would not go get a doctor, I would get a mechanic. 
So we need someone who can certainly answer those questions, and 
for the community to be educated, this is a step in the right direc
tion. 
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There are those who are thirsty to get involved, and I say to you 
in conclusion, it is not going to be "business as usual" because the 
pressure is on, the emotions are there. Once the emotions die 
down, the pressure will still be on, and it will not be lifted until 
there is a solution to the problem. 

Mr. MILLER. Thank you. 
Let me again mention the Environmental Justice Act that Con

gressman John Lewis is pushing, and others are pushing, as part 
of the legislation raising EPA to Cabinet level, which would, as you 
point out, Henry, identifY the ongoing impacts on low-income mi
nority communities around these facilities. But more importantly, 
I think, it would provide technical assistance to those communities 
so they can increase their sophistication in dealing with these prob
lems on an ongoing basis, not just on a react-to-an-incident basis. 
And, hopefully, the Congress will respond at least at that level. 

Let me thank you for your time and for your infut, and just say 
that I would hope that you would feel free to cal upon my office, 
me personally, however you want to do it, because as we get fur
ther from the incident, the tendency is to lessen the commitments 
that we have to change. We have to try to see that we do learn 
something from this and we do have better processes in place than 
we might have had on the day of this accident, in terms of security, 
so that you should feel free to call upon us so that we might lend 
our shoulder to the wheel to see that that happens for the commu
nity. 

And, fmally, Henry, my recollection is that the Bay Area Air 
Control Board agrees with you about the permits. That is being 
challenged by the company, but clearly, that needs to be estab
lished because you or me, the community or policymaker, we rely 
on those permits. 

Mr. CLARK. Right. 
Mr. MILLER. And they are supposed to inspire some confidence 

as to the existing process working. Forget all the changes we want, 
but if those, in fact, are openly being violated, then we have a far 
more serious problem than we can contend with because we as
sume good-faith compliance with the laws on the books. 

Thank you very much for your help with this hearing and with 
this incident. 

STATEMENT OF BON. ROBERT J. CAMPBELL, ASSEMBLYMAN, 
11TH DISTRICT, CALIFORNIA; AND TOM POWERS, SUPER
VISOR, FIRST DISTRICT, CONTRA COSTA COUNTY BOARD OF 
SUPERVISORS 
Mr. MILLER. Next, I would like to recognize Assemblyman Bob 

Campbell and Supervisor Tom Powers. 
Welcome. 
We have copies of your statements, I think, already. 
Welcome to the committee, and thank you for giving us your 

time. 
Obviously, a number of the responses that people are asking for 

and some of the gaps that have been discovered by the press and 
others in our response to this incident directly impact both the 
State and our county governments, so I really appreciate your tak
ing time to come out here and to be with us today. 
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Bob, we will start with you and proceed in the manner in which 
you are most comfortable. 

STATEMENT OF HON. ROBERT J. CAMPBELL 
Mr. CAMPBELL. I realize I was given three minutes, but it is hard 

for a politician to say anything in three minutes. 
Mr. MILLER. This is a training course. 
Mr. CAMPBELL. Yes. Well, let me be specific. 
Normally, I don't send a letter. I normally speak extempo

raneously about things because things change. 
Let me explain that the ill'St day I got elected, and the first year, 

1981, there were four things apparent-and I pointed them out in 
the letter-one was we needed to have some kind of a risk manage
ment prevention plan, which has been created, but it has to be a 
meaningful one. 

We have carried legislation. I have given you some copies of po
tential legislation, which has been watered down over the years in 
order to get a gubernatorial signature. The plan has to be made. 
There has to be public input prior to the promulgation of a plan 
so that the unions, the employees, the residents, the environmental 
groups and, yes, even the University of California, Stanford and 
others, who hear about these hearings, can have input on what will 
work and what will not work. 

When Bhopal took place, the accident in Bhopal, and Chernobyl 
took place, it was evident that the communities, the schools, the 
hospitals had to know what was in proximity to Chevron or Shell 
Oil, or whatever chemical company it was. 

And, by the way, I will digress for a moment, because I think 
what will happen is we have historically kicked the behind of some 
of the chemical companies. But in deference to the chemical compa
nies and other major companies in the industry, whether in New 
York, the Bay area, or wherever, local communities have allowed 
these industrialized areas to grow without planned buffer zones. 
We are still allowing encroachment in terms of what we allow to 
be built between these facilities and residential communities. 

North Richmond has a garbage dump by it, a toxic community 
by it, everybody in the world by it, and we keep allowing things 
to happen, which is inappropriate. 

So what we are saying, if you have a map, with a manifest, and 
you know what is in that plant-and I understand trade secrets 
and patent pending laws and everything else-and that is a major 
problem, I guess, but it ought not to be because wind flow patterns 
in the Bay area are pretty great. Sometimes you have a 10-mile
an-hour wind, sometimes 25 miles, sometimes it is 45 miles an 
hour. And something that is predicted to go a quarter of a mile or 
half mile, may go 15 miles, as it did in this case. 

So there has to be a viable risk management plan with input 
from the community so that the community knows what will take 
place. As I said, we carried other legislation dealing with fencing 
and posting, the right to know. The public has a right to know. 
When you buy a box of cereal, or when you buy medicine, for exam
ple, it states specifically what the ingredients are so that you don't 
have to buy it. 
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The folks in proximity to Chevron or Shell Oil, or anyplace else, 
or this General Chemical company, are poorer people, older folks 
that live there. They just cannot sell their homes and move out, but 
they should know there is benzene, or whatever the case might be, 
there. 

The second issue, as was mentioned before, is a fming mecha
nism. We want to figure out how you fine folks for negligence, gross 
negligence, for just inadvertently paying attention, not paying at
tention to facts. We looked in 1982, and the average fine assessed 
was around $120. I think I will say this publicly. I think the Bay 
Area Air Management Quality Board has been a disaster in the 
last number of years I have worked with them. 

They may be better now. And it is not because of the people on 
it. Some of the folks are trying to do the right things, but they 
don't make the fines. 

The average fme was $120 in 1982. We carried out legislation to 
increase the fines in these various categories. Finally, the governor 
signed the bill. Five years later, the average fine is still only 
around $540. 

It is like saying to a child who receives a $2 allowance, we will 
charge you a penny, we will take a penny away if you don't behave 
yourself. Why should they care about losing four or five cents? So 
the fmes have to be increased. There have to be minimums there. 

The third area, very important, we know about it in this country. 
We have had a Cold War and we have had a war, and the civil de
fense mechanisms have been in place for 60 years in this country. 
We know how to evacuate people. 

When I was in the National Guard, we had maps showing roads 
of ingress and egress. If a bridge was taken out, we knew what 
roads you take, where you store people, where you put things. 

There was a question in this early warning system where the fire 
departments wanted to evacuate and the health department said 
no because the air is polluted. So someone has to understand that 
mechanism. There has to be a system with sirens, with radio, with 
TV, with every possible thing you can do with education, and yes, 
the community has to be involved in the creation of that process. 

And, finally, something the governor has talked about, and you 
and I have talked about for the last number of years, Congressman 
Miller. There has to be a rational way of coming up with an inter
vening agency so that when there is a disaster it will have control, 
because whether a tanker derails on a tn>.ck, in a plant, or station
ary, someone has to go look at it, seal it off, and decide what to 
do. 

That has to be part of that risk management plan; that we know 
not just what is permanently on the ground but what might be on 
those rail cars from time to time. Those are looked at in this mani
fest so we know what is there. 

I think that is what has to happen. We have to know. The State 
EPA or the U.S. EPA or the Federal Rail Agency automatically 
deals with and defers to some other entity that will go in and close 
things off and someone will make a decision. 

The laws, your comment about 30 days, whether it is here or 
there, we carried legislation to define that. It gets vetoed, and we 
cannot get the votes for it. 
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I would prefer to defer to the Federal Government to come up 
with a plan to say this agency will be in charge and they have the 
final say. That is confusing also to the plant managers and those 
people who run these major corporations. They don't know who to 
go to in terms of these plans. 

But I want to say in closing, I thank you for allowing me to be 
here, and I want to sa_y Senator Petris and Tom Bates are out of 
the country, and Nick Petris did call me day before last and asked 
me to give his comments and say he is sorry he could not be here. 

But, Congressman Miller, the thing I want to really point out in 
this 32 million population State-there are close to 8 million in the 
Bay area, if you take all nine counties-the wind flow patterns, the 
demographics have changed, everything is changing. We can no 
longer rely on someone giving us a plan and saying that is the 
plan; here is our plan. 

It has to be promulgated through a public hearing process. It has 
to be developed with definitive input or something really bad will 
happen. 

This was a minor case compared to what can probably happen: 
something like Bhopal or Chernobyl. 

Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Campbell and attachments follow:] 
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ROBERT J. CAMPBELL 

--~DII!NC:r -WAYII..,.IUIC(IIMf1U ON~~ 

Bono~able George Killer 
Cbaini&Jl, Bubcolaittee on 
Overai9bt and Investigations 

387 cine Drive, f 14 
Pleaaant Bill, CA !14523 

Dear llr. Chairaan: 

~ -----...._TAlA,... -."" ...... --------~1M--

~-.,.......,. ... -----.. -·-DATIMLDCA'IICINIIWID 

I lliR sendinq you the following info~tion as a portion of 
what l am going to say before your Subcommittee on TUesday, Auqust 
10, un. 

I would like to beqin by saying that IIUCh of what I am about 
to say is common sense, given the sequential development which has 
taken place around existing petrochemical and other industrial 
facilities. What is happening in Richmond california and the rest 
of Weat contra Coate County is happening all ove~ the induatrial 
world. Because local and state planning agencies have failed to 
pay much attention to controlled and orderly qrowth in and around 
industrial complexes, the potential problem for lllljor disasters has 
increased g801118trically. For this reason, we must be careful in 
laying all of the bla.e on the industry or company in question. 
The lack of planned buffer zones around these industrialized areas, 
beginning back at the turn of the-century and continuing on through toaay, JDalte the problems your Subcol11111ittee is discussinq today very 
diff cult to resolve. 

Despite these inherent problems, our office, working along 
with the environmental and neighborhood communitiea, baa attempted 
to do the following through legislation: 

o Knact 11111endllents to Risk Management Prevention legislation to 
allov,those living in proximity to any company handling acutely 
haZardoua aaterials the right to know the potential consequences 
of an accidental discharge ~nto the atmosphere. 

o Increase fines for the illegal emission of air contaminants to 
equal to the penalties imposed for pollution of the water and other 
enviroDIII8ntal aediiiiiiB. 

o Require that ciqns be posted around california Superfund Sites. 
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o er.ate one ~1nal autbo~ityvbieb would be ultimately ~elpOnaible 
f~ ~eg1:1lati119 hazardous Mter.ial. 

!.'he CODcept and aignificance of a riclt MDaq-t prevention 
.,..tea waa Mda clear a~ter the Bophal incident 1D India. Tbera 
ia the v-eral ~eeliDq that uy penon or entity U.viDq or do1nq 
I:JuG.DHa 1n end around a COII\P&DY which uses, produces, .teres or 
traupol:ta .toxic atedda bad tb.e riqht to 1tnov what lc.iads .of 
ater.iala vera being stored and lltult the worse c .. • •~ioe Jli4ht 
be 1r there vera an accident. The teqilllature passed legialetlon 
wherel)y the COl!IPUY producing, atoriliiJ or ah1ppi119 these Cbeai.Qals 
should be made to provide the cOIIIIlllllUty with a Rialt Manageaent 
PreVention Plan (RMPP}. This RMPP included a lii&P vhich shoved what 
kind of toxic Jllllterie.ls were beinq stored etc. and then, with 
concentric ci~clea emallating from the plant, shoved the potential 
effecte of an accident at various distances froa the source and 
under vbat wind conditions. 

tt vaa further felt that there should be public heuinqs 
before IIUch a plan vaa promulgated. 'l'llls way the wbole COIIIIIIUility, 
iDcludiDq various other experts could give their ~ts on the 
ver1ou. affects and conditions being considered. 

A •econd component of the legislation I have carried ia the 
penaltiea whiCh would be assessed to detex: illeqal emiasione of air 
contaminants. we found in the early 1980' a that the average fine 
aaaeaaed. by BMMQD vas around $120. We the put together 
leqblation to incrtlllSe the fines under certain collditiona. 
Legislation waa ·finally passed in 1!187. Since that tille, we bave 
carried a.:~re legislation to increase tines because ve found out 
tbat after four years of our previous legislation that the average 
fine wa~ still only around $542. That legislation was aiqned in 
U!12. 

I bave also considered legislation to create ao all-incluaive 
early wan.ing aystBII. vhieb vould notify persons in the 110$t 
reaponcible JUnner. The fact that an appropriate and vell tbouqht
out early warning system ought to be devised beca:me even 1110re 
evident during thia -•t recent disa&ter. There neec:ts to be o 
s~ which at a mi.nilllwn includes: telephoning, radio and T.v, a 
nren 1yste111, plus public education before the emergency occurs. 
The q~.~eation will be wbo runa it and Who p4ya for it. 

A final and perhapa 11011t important aspect of any plan ia vb.o 
ia going to be ulti.Mtely responsible tor mnaginq the various 
insPection and revi- programs? Thill iaeue ia raised by the 
q~.~ution of Who requlates hazardous mteriala atored in rail 
tanken on site. Should a federal governmental entity be ill charge 
of a stationary tanker? 11- does thi• fit into the r;:tate•s Rirlllt 
Hanegement Prevention Plan? These are but two of lllllDY questions. 

74-152 144 
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I baw out:li'IIOCI 011ly four ar.u 011 vbich our office Au beeD 
vorkiJ>O for -""' yean vitbout. UD41Da a Uul .o1ut1011. 1M 
cSeya ar• 90H when " COD :forut:all .,._,11111 All of tb• .,....t:.I.ON 
vh.l.ch are beiag ••Iced by our eiuz..... 'l'lle I'O"Ml:ial riat u. 
G%01111 to a po1Dt 'Idler• w ere DOW fec::ed •ith pote~~U.l clllaitJ. .. 
'lllb.lc:b could kill or lNrt thooeaDdll of hUMII beill9• 111 ell llltltut 
ebrply l:leeauee 011a ~racm Mkes ·• al.etua. 

· ror OIXAIIple, let:'• lock at: th.l.a 1aat: •:lor illc:idellt: vbich took 
place t.bia put -lc at CeiiArlll a..ical. .u l Ullder8UIId 1t, u 
<IIIIPl~ of a ~ ovarhated a tankex cu ud tho CO!Ibwlticm 
bl- a valve. 'l'Oid.c .aieeiou laet:ed tor vall over two boura. 
llddlno to tllot r.nntuKion, a tire tiGIIter CloUied. the tuker cu with 
Qter, vh.l.ch, 11bea c:c.bined vith so~ be=-- conoaivo llDd 110ro 
dallge.,_. ID additicm, blleaun thor• -•n't ... adequate varn111!1 
~ than vu a ll1x up ~ autbodtiea. '11w local Uro 
tl90DCJ' -tee! to -c:uata put of th• af:fcotecl uoa vbil• another 
&~~ec::r vented thoae citi'zeoa to ,.Mlt...r In thotl.r b.,.... 

'l'll••• o.r• but o. fcv of the probl...., 11bich uoae fr<a vbat 
algbt baft bMII a IIOnl ai111ple exereift. lie aliJht be rea1DG8Q that 
the area• vbicb ue VGOJ:!ally located al'OIIIId theae ltb4l of 
induet.zial plant. ara WIUillly inhabiW by poerer peopl•, peopl• 
in thA lnwRr ROCio-econaaic classes aud older c1tiziDI 1lbo a10bt 
f111Cl ·.s.t··mre ditfic:ult to <:ope vith the wtc:oao of a deiJ9uoua 
ob..S.-1 r•l•-· . 

I thank yo11 for o.lloving ..., to llllllte then tev pointe • 
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o ltata lav nquirea that any buain ... 11Andl1ng acutely .bazardoua 
atu1&1• to prepare alld •w-l~ a ruk Mll&9-t pr-Uoo plan 
(JHPP). Aa 11J1 ~oqul~44 tbat tha offaite ooae~aaea &aalyai• 
requir«< u a part or tile RNPP ineluele a •P illdicat1110 tbe 
loc;otJ.oa of Aell.rby hoapitola, Rhcola and reaidMt.ial er.... It 
alae epooified that 1:lla offcite couequ- ualyala be -d• 
available to the public tor raviav ana ccament (AB 1131- Chapter 
1116, ltatutea ot lUl). 

Air pglluttgn 

o Incr .. .-d finac to $1000 for air pollution violation• and to 
Slo,ooo tor neolloent air ..tsaion viol¥Lloa. 4Ud ~ $25,000 to~ 
illtontiODAl violotiona (AB 1276- CbaptR un, lltatvtea of 11116) 1 
o tncrea.sed fines trOll Sl 0110 to SlO, ooo fo:r air pollution 
violatlona and to $1!1 1 000 for n"'ill9C'lt .Ur <III!.Nion violatione and 
crut44 a $50,000 finae for • wdtul or intatioaal violation (All 
1572- Chapter U5~. lltat.utea of 111211 o ll.lldetin44 tile atatute 
of lilllitationa on oir pollution violations to run f:rOIIl the date of 
diacovary z:atber thall tha date of CO!aiaaion, thereby w.tlllg' 1t. 
more likely that. prosecution ot air pollution violation• would be 
evcceaeful (Aa 1630)1 o other ralat.Gd billa that VOIIld have 
increased penalties or hava autbor12ed the air district to suspand 
• Pttll1t U: the holder llCid been is.uw !.i.vc: ur IOJrv uul..i.cell of 
eaiaaion viole~tion• failed PD33Q90• 

lfarnioos Posted ot Slll!!!rfund Situ 

o RGqu.ired tlle atue ~ post 1110Dfl at california 1111P8rtund sites 
to explicitly warn of haz;lli:C!.oua aubetance cont.aal.JI6t1oa (An 24!14-
<:b&pt.er l&Ja, lltat.vtec of 1014). 

o Authorized CliP or appropdett: loc:Al aqeDcy to cl ... e 11 lliqhvoy ~ 
vehicloa tranaporting haurdouc aateri&ls if the hith-Y ie loeat..:l 
within a l/2 llila end Within tile watershed of 1 clrink1ng 'ftter 
raaervolr (All 611t-Chopter 1049 1 ltotvtu of Ua7)1 o Givoa locol 
qov-te inpvt into deeignation of routes for transpo:rti119 
ha.Zartloua ll6t.er1ols (AB 11161- Chapter el, uaa); o Other rela'tec! 
bill• that failed pessaqe vould hove give local qovernaent• even 
greater control over designatio» of hazareou. .. tarial routaa. 

8/1/U 
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A•rmW,. Bdi No.' 15ft 

OIAPt'E1l 18 

' An. act· to UDeDCI Sedlolu ., .. GIOil. 0100 1. Gall. ea. 
42402.1, 414021.1Dd G403 ol, mel to adcl Scetiom 0100 3 ad G602 3 
to. the Hwth and Wet)" Code. relatfac.to llfr paDuaoa. 

~"' c---s ~ •·•• n.t .a~a · Seorse•yGfSfMe -::~=:WF:IIO, Ja) 
. . 

UtCJSt.ATJVE alONSEL'S. DICIS'I' 
AB 1172. Cunpbea Air poJlutiaa· peiWties.. 
(1) Emq law prescnbel dvO mel mitdememor ciimiDal 

penalties for 'riolatioDI olepwiGed ldr palluti• CX~Dtrollaws. rules. 
rqulat!oa.t. permits, and ...... ' : . 

This bill wOuld tmpoM i6ereued maximum 8Del or dvfl penalties 
for certaJn · offenses. u tpeCified. The 1:lm woukt impose a 
m.te·mandated iqcal proatam by c:reatiq uew c:rlmeL . ' 
. · 1be bill would state that if an oHea.sc is puz~isbable under the air 
pollution ecmtrOllaws either ai (a) a YlolatioD oE a permit eoadition, 
or (b) a violation o£ &n order, rule. or replatiaa,. ol the State Air 
Resources Board or of an air poUutloo oaatrol dlsaict or·air quality 
management cltstriet. the affeDie may· he p!f!idwd u a violaticm oE 
either (a) or ·(b), but DOt~ . . · 

(2) Edstmc law lpedftec &etcn to be ClCIDikJered 'by tbe court in 
usessiDJ those dvll penalties. . 

This liill would rpecify that tbe same !acton .,.. to be coadd•ecl 
by air pollution control c:listric:b IDd lfr quality aamqemeDt diRriets 
in reachtnc any settlemeDt. md would include the na.ture. extent, 
and time of response of the cleanUp aDd caDitr1lct:loa undertaken by 
the defendant as .a faetor to be eonside.recl. · . . . · 

· (3) 1bts bill also makesadditiDDil chu:aps tn Sec:Uon3Q6'74 of the 
Health and Safety Code ptOpOIIBC! by AB 1'118. to he operative only 
if AB !718 and thU bill are both c:bapterecl md heoome e&ctive on 
or before )mwuy 1, 1993,; and dds IJiB il chaptced Jut. · . · 

(4) n. California Ccaststntton requirea the llatc to relmbune 
loeal agencies and ICbooJ dist:dctl for certaiD CCIIII mandated by the 
state. Statutory proYil:iom esublisb procedures lor melcln1 that 
·relmbunemeDt. . . · 

This bill would provide that DO r~eut Is required l?Y thb· 
act for a spedfieclrason. · 

ne p6op1, of tbe Sat~ of c:.Jifon:IM do eDotct .a lolloW6: 
. .. ~ . ' . 

SEcriON ·1. . Section .39674 ol the Relltb .aDd Safety Code il 
amended- to read: . . . 

39674. <•> .. Any penoD who violates my rule or r~tlon,. 

• ·uo 
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Ga. (a) Ezcept u o.tberwUe provided iD Nbc!lVIIIoa ('o) or ill 
SectioD Ga.l. 4Mal, ar 4UOU. my ~ who VSo1atel any 
proYiliOD of this put. my ordu iaued pul'lllallt to lectioD G.'JlS. Gl' 
any order, permlt. rule. or rqulatiOD ola dlltrtet. iDcludJDia district 
beariq bOe.rcJ. or ·ol the atate baud t.aec1 pumwat to Part 1 
(COYJUDaacins· with Secticm 31000) ·to Put 4 (commenc:ma With 
Section 41500). IDduslve.;. il lb1ctly liable a a civil peraa1t)' of DOt 
more than cme.tboulaDd dollan (11.000). . 
· {b) (1) Any periOD who vlolat. all)' poW:IaD. of dill Pat. ay 

order Wued punumt ~~em 41318. cw my order. penzi!t. rule. or 
regulation or a diltrict. iDcludina .a ~ heutDa '6oud. or of the 
ate board Wued punumt to Put 1 <commeDdDI with ~ 
39000) toP~ 4 (Commendn& wtth Seetiaa 41800) .mclullve. JlllabJe 
for a dvtl peulty ol not more than taa thouuad doDarl (llo.qx)). 

(2) Where a· dvll peaalty ID emw ol ODe thousand doDan 
(11,000) for each day in which tbe violatioll oecun IIIOUiht. there 
is no liability uzader thll JUbdlvisiaa it ttae pei.m aCCUMd or tbe 
vlolaticm aDece. by aflhmative deleole md eltablfiMa that the 
violation wu caused bye act which wu DOt the remit ofiDtentSODil 
or nedlcent cODduct. . . · 
· (c) Each day dmiD& any portion of which a viOlatioll oecurs il a 
separate offense. · . . 

SEC. 7. Section d402.1 olthe Health aDd Safety Code II amended 
to read: 

42402.1. (a) A1Jy periOD who Dedilatly emita m air 
eontemiyumt in violation ol thiJ put or my rule, re,W.tlon. permit, 
or order of the awe board !Jf ct a dimict peitalniDa to emia:IOD 
Tep)ations or limitatiom Is liable for a dvO penalty of DOt more than 
fifteen tbo'L1SUld doUan (116,000). 

(b) Ally penon who OWDI or operates my JCNrCe of air 
contamfnenta iD violation ofSectlaa 41100 which eawesiCNil iJVury, 
u defiDed iD parapph (2) of mbdlvilioa (d) of Seetloll 42400.1. to 
the health or aa!ety o( a comiclerable number ol penom ar the public 
Is IJable for a civil peulty u provided In subdivilioll (a). 

(c)· Each day duriDa any poa:tion of which a violation occurs Ia a 
~~0~ . . 

SEC. a Section 4.tA02.! of the Health mel Safety Codeh •meaded 
to read: · 

4M02.2. (a) Asly penon who eaiib aa air coatamineat IJa 
violation of ~y provision of tbia put. or ID)' order, rule, rep)atloD, 
or permit .of the at,te board or ol a district pcrtafDiq ~ emission 
regulations or limitations. ancl who Jcnew ol the emlstioo cad failed 
to take corrective action. u defined tn mbd!Yiaion .(b) of Sec:ticm 
42400~ within I reasonable period of time under the circumstances, 
is liable for a civil penalty, Of not more than twenty•flve thousand 
dollm (t2S.OOO). · 

(b) Any person who. knowiDIIY imd with iDteDt to deceive, ·-
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A......,Jy am No. 1131 

. CHAPTER 11& 

AD 1Ct to amend Seetiolv 2SI3C and &'M.5 ol, and to add SectiODI 
&'JU end 15535.1 to. the Health aud Safety Code, relatiq to hu· 
ardous materials. · 

(Appowd 1:1:r Covemar 0e1obet 10. Jill. PW with 
Sec:J .... , ol Slatlt OetoiJir u .. 1181.) 

I..F.CISlA'IlVE Q)UNSEL'$ DICI'ST 
AB 1131, Cempbell. Acutely ha:r.ardGUI materiala manapment. 
(1) Exbt:fna l4w requires the admtnltte:rina qeucy to make a 

prelimillary detennination whether there II allpificaDt WceJibood 
that a hmdJer's use olm ac:utely buudoua material may pose an 
acutely hazardous materials ns1t. If the ~ aaency 
determine~ that there i5 a Jlpffiemt likelihood of ride. the 
admmlsteriDg qency is required to require the handler to prepare 
eel submit a risk management and pevetioll propam (RMPP). 
indudiu& a bazud and operability study and an oftiite coaaequence 
analysis, u specified. In ~ the RMPP, the admintctratfve. 
ageacy Is authorized to have aecea to· the Udoimatian rei.IOD.Ibly 
neccury to make a determtnatica ecmcemSDa the IMPP. A 
knowfDI violatiaD of these requirements. lifter reatoa•ble notice, ts 
• crime. 

1'his bW woul~ require the of&ite ~ueuee analysis in the 
RMPP to include a map contamins specified mfotmarion. thereby 
im)XIIilla a state-mandated 1oea1 proaram. by ereatma a aew erime. 

The bill 11f0Uld require me handler to submit the offslte 
coosequeuce malysilto the admiDisterin& aaency when completed. 
thereby tmpotdng a stabHnandateclloeaJ program by creatma a new 
crime. The bill would require ~ admiDisfering qency to make an 
RMPP available to tbe public Within 1~ days after the agency 
determmes lbat the llNPP II complete, thereby fmposina a 
'Jblte.IDaDC1at local program by imposiq additional requirements 
OD rM admfldlterina lleDCY· 

Tbe 'bill would make legislative findbap. 
(2) The CaliEomia CoDitit\ltioD requiTe~ the state to reimburse 

loeal qeneies and school dktrictl for certaiD com mandated by the 
state. Statutory provisions estab&b proeedura for mcking that 
reimbursement. 

This hOI would provide that no reimbursement is required by this 
act lOr IP8Cifted reason&. 

De poopJe of tbe 5mte of c.Jifol'flU do eruct as foDows: 

SECTION 1. Seetion Z5S31.1 u added to the Health and Safety 

•• 
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C'Ade. to read: 
~1.1. Tbe Lqtslature ftDcb ancJ cleelues that the public bas a 

riaht to bow about acutely hazardoul materials ~ riabtbat 
may affect their health mcl..rety. aad that this Jilht includes full IDd 
timely aecea to bazud IMessmeat Wormatioza. iacfudmc aftilte 
coo.~equace analysis for the molt likely hoards. which Jdentifiel tl.e 
ofl'site area which may be required to take protective action ill tbe 
event or Ill -.cutely hazardous materials releue. . 

The Legislature further ftndl and declares that the public has a 
ript to pardeipate ill dec:lsiolu about risk reductlcm optioDs and 
measures to be taka to reduce the risk or Mverity of .cutely 
h.a.zardous materials accidents.: 

SEC 2. Section 2.'5534 of the Health and Safety Code II &mellded 
to~ . . . 
. J5534. (a) Tbe a.dministerin& qency shall make a pi'eJiminuy 
determlnation whether there it a ~t JiJceL'bood thot tbe 
handler·s use oE au acutely h.azardous material may po1e an aeutc!y 
hazardous materials accident risk. 
. (1) If the administering aaeDC:Y cletermma that there is a 

sianifieant Wre1ibood of risk pursumt to thil JUbdJvision, it sbal1 
require the handler to prepare and to aubmit an RMPP iD 
accordance with a timetAble baed on the priority ranldng 
established iD JUbdivisioD (b). 

(2) H the admmisterinc ageney determines that there b not a 
significant likelihood of risk punua.at to tbJs aubdlvisiOD, it may 
require the preparation ancJ IU~ of an BMPP. but need DOt 
do so if it determine~ that the likelihood oE an acutely haz.vdous 
materials acddent risk is remote. 

(3) H the administeting qeDCy determines that an ecoaomk 
poison, as defined in Section l2'7S3 of the Food and AgriculturaJ 
Code, used on a farm or uunery may pose a risk punuaDt to this 
subdivision. the ad.ministl!l"tnn qeoey ahaJ1 6nt cCmmlt with tbe 
Department of Food and .A~Jiculture 01' the COUDty ~ 
commissioner to evaluate whether the current IMPP 1s ldequate iD 
relation to the risk. This parapaph doel not prohibit. or limit the 
authority of. :an administering &JeDef to conduct itJ dutiea under this 
artlc:le. 

(b) The adminbterin& agenc:y sba1l rmk each u.e oE an aeutely 
hazardous . material identified pursuant to ~·Pb (1) of 
subdivision (a) in terms of the relative risks uaociated with its use. 
should an acutely hazardous materiaJs arddont occur. Tbe 
estimation of the relative risks posed by the use of an ~Y 
hazardous material shall be buecl on worat cue usw:npdoas 
reg:.rding the quantity and rate of releue ot th-e aeutely hazardous 
material. air dispersion. toDcity. meteorolopcal conditions. and 
other pertinent puametcrs. Based aa the estimate of relative rlsk.s, 
the administering agency sball establish a timetable £or the 
submission of the RMPP for the vte oE the acutely hazardous 

85 UD 
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mat8dal. 
(e) Tbe 1\MPP Jball be prqared withb:a 1J moaths followfng the 

request made by the administerio& qeacy pgn:umt to this Jeetlon. 
1"he RMPP shaD include d ol the foUowiaa ~b: 

(1) A clelcription of ada ICCide.Dt fllwMq -=utely haurdoul 
materiala wbkh bas occuned It tbe N'tiDe• or r..:t1lty Within three 
years from the date ol the request m~ punuam to su'bclivlllcm (a). 
topther with a clescriptioa ol tbe underlyia& ~of the uddeot 
and the measures tUen. if any. to avcfd a ~ oJ a similar 
accident. 

(2) A report tpeeifyin& the aature. qe. and condition of'tbe 
equipment u;ted to hmdle acutely hazanloGt materiala at the 
business or r.ality and any Jebedules for ..una and maintenance. 

(3) Desip.. operating. and maintCnance caotrob wbi~ minimize 
the risk of an accident involving acutely buanloul materia~~. • 

(4) Detection. mqnltortnc. or autDmatie control qstems to 
mini.rD!ze potential acutely hazardous materialJ aeddent risks. 

(S) A IChedule for implemeating additioDalltepl to be taken by 
the business, ID response to the findmp oE tbe aaenment performed 
pursuant to subdivision (d). to reduce tbe riO; ot an acddent 
involving aeutely hazardous materials. 'lllese actions may include 
any of the following: 

(A) Installation of ~ detection, IDODitoring, or automatic 
control devices. · . 

(B) Equipment modifications. repiJn. or additions. · 
(C) Qanaes in the opention.s. procedW"ea, maintenaDee 

Jehedule5, or f'adlity design. 
(6) Auclitms and· inspection proanms clcsf.ined to allow the 

handler to oon&m that the BMPP is effecti.vely carried out. 
(7) Recordbeping procedures for the BMPP. 
(d) The B.MPPsball be baed upon an AIICIImeDtoftheproc:eaes, 

operations. and procedures of the businea. and shaD co.n.d&!r all of 
the following: 

(1) The results of a hazard ancl open.bi1fty ~Y which identifies 
the hazards usociated. with the hand.tina ol m acutely hazardous 
material due to operatifta error, equipmellt failure, and ezternal 
events, which may present an acutely hazardous materials accident 
rislc. . . 

(2) FM the hazards idcutiBec:l in tbe ba.zard and operability 
dudies. an ofl'site consequeaee analysis wbich, for the molt Ukely 
hazards, assumes pessimistic air dispcniao and other adverte 
enviroamental CODditicm.s and which· JndDdes a clearly prepared 
map noting the location ol the facility which mow:t the populations 
con:..idered pursuant to Section 2S&14.l and the zones of 
vulnerability, including the Jevc:b of expected exposure In each zone: 

(e) The business shall submit to the administerinl a1eney any 
additional supporting tedmical lnformatioll deemed neeeua.ry by 
the administering agency to clirify WOJ'IN!tkm Nbmltted pUJ"SUaDt 

115 140 
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to tubdMaion (c). . 

(f) A handler thaD mamtaill.U recorda eoacemSaa 1D BMPP for 
a period oE at least fiveJ'meus. . 

(I) The RMPP lhan . tify, by title. all perlllDDel at dae '-'"*-
wbo IR responsible for canyma out tbe tped&c eJemeatl ol tbe 
RMPP. ad their respective retpODiibiJI!W. ad tbe BMPP ahali 
include a detailed tnfDing propam to emure that tboee penons are 
able to implement the 1\MPP. . . · · 

(h) The handler shaD review the BNPP. aDd abaJl make DeCeaUy 
revi.Doas to the 1\MPP at least fJVCY three ,..n. hut. ID my event. 
within 60 days foDowma • modificatiall which ~ JDL:-terially 
affect the handlmg of an acutely hazanlaaa ~ 

(i) Any penon.who baDdlesiCUtely haanJoat matariall and who 
owns or operates two or more t--•r ea Eacilit:iel wbieh are 
IUbmnt;•Dy identical may prepU-e a lfDsle leDeftc RMPP 
applicable to all those facilities ff lbe hancttms of the acutely 
hazardous materials is aubltantially limi1ar at all of tho.o fadllties. 

(j) 1'be RMPP,and any revilfODS tequiaed by IUbdivisioo (h) • aball 
be eertified u complete by a qn•M6ecl penon and the fadlity 
operator. · . 

(k) ~cept u specified in subcliviltciD (d) ol Secdcm 15535, the 
handler aball implemerat all aetividet md prosnms lp"'Ci6ecJ iD the 
RMPP within one year foUowm, the eertificatiaa m.de punuant to 
Nbdivilion (j). Implementation of the IIMPP sbaD indude earryiDg 
out Ill operatiDc. maintenance, mw•itwa~Dc. iDwDtory control. 
equipment inspeclicm.. audltiaao ~ and tniDJn1 
program~ as required by the RMPP. The~ qency may 
grant 1n extension of tbir deadline 11pa11 a ~ ol aood eawe. 

(I) The Office of Emergency Servioa abaD ldopi.IDd publish fOr 
distrlbutiorl. pdelines for the ~::nlba mel IUbnUaioD of m 
RMPP. In preparinc ·the gui • far hazard ad operability 
studies. the office mall, at • mjnjmgm, bue ita procedural 
reeornmcndatiODJ on those tet btb ID lhe 1985 Guidelines far 
Olemical Hazard Evaluation Procedure~. pqpu'ed by the Center 
for Qemical Process Safety of the Ameriem Jmtitute of Olemicll 
EngiDeers. 

SEC. 3. · Section 25534.5 of the Health ad Safety Code is amended 
to read: . · 

25534.5. In revfewtnl an BMPP parmmt to subclivillaa (a) of 
Section 25535. the administerinl lleDCY may have aeeea to and 
review all tedmieal information in tbe budler•• paaeaiaa whieh IJ 
reasonably lleeeJW'Y to allow the admtnllterizlc apDCY to make a 
determination reeardini the aufficieocy of tbe BMPP. That 
lnfc;.-mation may include any study 01' aal)'lil CODCiucted .l:suant 
to aubdfvislon (d) of Sed:ioD 15536. 'l'be baucDer lhaD t the 
infonnatioa prepared pursuant to panpaph (I) fll .abcJMsion (d) 
of Section ~ co the admmisterior aamcY upoD oompletlnJ the 
studies an~ analysis spec:if'ied in tbat mbdivilioo. lnEOrmadOD 

SIS 110 
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STATEMENT OF TOM POWERS 
Mr. MILLER. Tom. 
Mr. POWERS. Thank you, Mr. Chairman, for having this hearing 

in Richmond. 
The July 26 release, I think in my experience as a lifetime resi

dent here, was one of the most serious that I have experienced. 
Many residents became ill, as you have heard, and our hospitals 
and clinics were overwhelmed by the people who were sick and 
scared, and it has heightened the long-standing concerns of many 
Richmond residents and those throughout the county of the dan
gers presented by the numerous petrochemical facilities that border 
residential communities. 

But we are not unique in Contra Costa. Industrial facilities han
dling hazardous materials exist throughout the State and the coun
try and often border residential and commercial districts. Hazard
ous materials are routinely transported by railroad and truck 
through countless more communities. We are all potentially at risk 
and all have a responsibility of finding a safer way to handle these 
toxic compounds. . 

We have/laced a great priority in Contra Costa County on pre
venting an preparing for industrial accidents through aggressive 
implementation of our hazardous materials and community notifi
cation programs. I believe, comparably, we are probably the best in 
the country. Yet our efforts, as well as those of the State and Fed
eral regulatory agencies, are not enough to prevent these accidents 
from occurring. 

Although I don't have specific recommendations on how to fix the 
particular problem associated with rail cars, I think you will hear 
from experts on the topic later this morning. I do have one rec
ommendation: Take a broad view of the subject. 

One of the problems we encounter at the local level is determin
ing the various rules that jurisdictions-State, Federal, regional
play in overseeing these facilities. It is confusing to business, it is 
confusing to local agencies, and perhaps most importantly, it is 
confusing to the public. 

You may identify a specific gap in federal regulations regarding 
rail cars and be tempted to plug it, that specific issue. I understand 
that the State may be looking at the same thing. While that type 
of action may solve the immediate problem, it may also inadvert
ently compound the problem in the long term, by further segment
ing and fragmenting the regulatory process. 

I would urge you that we take the opportunity to find the best 
way, the most straightforward, as well as the most comprehensive 
way to oversee industrial operations so that the agencies, the pub
lic and industry can understand what is required. 

I want to stress that your investigation into this issue is very im
portant and we recognize that facilities in this county and through
out the country form a significant part of our economy. They make 
products that are utilized by Americans everyday and provide jobs 
to thousands of men and women in our community. 

We cannot overlook the part that industry plays in this, rather 
we must fmd a way to help these facilities coexist with their neigh
bors. That means first and foremost stopping those accidents from 
occurring. I believe that the risks can be minimized without driving 
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business out of the county. It is a difficult charge, but it must be 
done. 

I look forward to working With you in the months ahead to ac
com.rlish these goals, and might I add that I think Mayor Living
ston s approach to form a task force and an advisory committee 
With a broad representation is an excellent suggestion and one that 
should be pursued. And the county is willing to support that task 
force in all the technical ways we can, and I am sure the board is 
Willing to support the concerns that the Mayor has outlined earlier 
in what that task force can do in getting public input. 

[Prepared statement of Mr. Powers follows:] 
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STATBMENT OF SUPERVISOR TOM PO~ FIRST DJSTRICT 
OON'IRA COSTA OOUNI'Y BOARD OP S'UPBaVISORS 

FOR 
HEARING ON MANAGEMENT AND SAPBTY ISSUES 

CONCBRNING HAZARDOUS ~TBLUALS 

SUBCOMMI'ITEE ON OVERSIGHI' AND INVBS'IlGAnONS 
CX>MMlTIBB ON NATURAL RESOURCES 

Mr. Oairman. I wut to thank ,ov for callill8 this beariDs this momiDe and for 
hokfiDi 11 in Richmond. The sulfuric add release on Iuly 26 was only the JDOit recent .In 
a ICJ'Iu of acddenrs at .Industrial fadlidea over the last few ,_... It wu also one ot the 
most serious. Many midenrs bccqmc ill. Out bospitals aDd cUuicl were overwhelmed by 
pttOple who wwo dc:k and seared. ADd. it has heigbteaed 1oDg ltaDdiD& CODCetDS and 
anxioties IJJlOD& residents in Ricbmond and throupout the aJUnty about the cSanaeu 
presented by tbo numei'OUI petrochemical facilities that border our residential commu.aitics. 

Bat we are not unique hero in Contra Costa County. I:adustrial fadlities tbat bandle 
hazardous materials exis1 throughout the state and country and often bold« residend.al and 
commen:ia1 districts. And, hamdous materials arc roodnd;r transported by .railroad and 
trucb throuah ICOUJltlesa ll'lOt'C communities. We are all potentlally at risk and all bavo a 
responsibility for ftoding safer ways of baDdling these toxic compounds. 

We bave placed a great priority in Onitra Costa ott pn;ventias and preparloa for 
iDdustria1 leddents throush qgressive implementation of our hazardOIU materlals and 
c;ommnnity notification prosrams. I beli~ we are far ahead of most wmparable 
~in the state or country. Yet,. clearly, our efforU- u wellu diose of the state 
and federal regulatory ageodes - were not enough to pr~ this aoci4em from ocazrrina. 

Although I do not have any specific recommendatiolls oa. how to fb; the particu1a.r 
problem assodatcd with rail em -you will hear experts 011 dlat topic later .In 1he l1lOl1lln& 
- I clo have one ,eneal rocommcndatlon. Take a broad view. ODe ol the problems we 
encowuer at the local level is detctmiaina the various roles and jurf5dic:tioDs of all tho state., 
reafonal ad fedual qendc$ dlat CMIJSee industrial fac:ilities. It Is c:oofusiJJ,g to bu&.iness, 
CODfusiDg to our local ap.ucicl tbat administer regulatory proatams, and c:oafustn& 10 the 
pubtic. 

You may identify a speeific gap in federal regulatiO.DS regarding rail cars and be 
tempted to plug that specific gap. I understand that the state may be Iookins 10 do the 
same. 

Wbilc that m>e of action may solve the immediate problem. Jt may alsoiDadven.ently 
compound the problem .In the lq term by further segmentins the regulatory process. I 
would urse that we take this opportunity to find the best way - the most stralgbtfmward as 
weU as the most comprehensive - to ovexsee industrial operadoos so that the ageodec, the 
pubUc and industt)' can UDdo!'SWid 9lbat is required. 
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Mr. MILLER. Thank you very much, and my thanks to both of you 
for your help with this hearing and your response to the commu
nity after this accident. 

Let me, if I might, just articulate a couple of points that I have 
learned that I think are of interest to all of us, but specifically may 
be within your jurisdiction. 

First and foremost, I guess the question about the community in
volvement in the promulgation-Bob, that you have raised and, 
Tom, you have raised-not only in the rmal design of the warning 
system, but the resolution of this particular incident and what we 
do about future incidents, both in terms of prevention and re
sponse, I don't think can be overstated. 

I am told that when Rhone-Poulenc had the explosion in Mar
tinez last year, some 20 agencies responded when the Dunsmuir 
tank car wreck up above Shasta happened, some 58 agencies re
sponded; and in this case, the number may be somewhere between 
40 and 50 agencies, I think, that have responded. There is no com
munity that can assimilate all of that information and pull it to
gether and have a rational understanding. 

We may have an awful lot of overlapping jurisdictions here, but 
somehow we have to figure out how we connect the community 
with the pertinent information and those agencies. Hopefully, in 
the future, there will not be 50 agencies, but those agencies need 
to understand the needs of the community. 

I guess for our little part of it here, how we follow up this acci
dent in terms of devising a means by which the community can 
talk to the city and the county, and the city and county can act as 
filters from all of these different agencies to get the relevant infor
mation to the communities, I think, is going to be very important. 
And the extent to which the county can clearly help, certainly with 
the North Richmond community, since it is directly in their juris
diction, I think that is very important. 

The other one was this mominif learning from the Department 
of Transportation that the State's JUrisdiction over storage of these 
railway cars is now being challenged. I don't know by whom, but 
historically, this kind of regulation would be challenged perhaps bl 
the railroads or those who store these materials, and they don t 
want 50 different State regulations. 

But I would have to say that preemption is sought so that they 
won't have either any regulation and/or they will basically have a 
relatively weak generic federal regulation. 

I would think, Bob, that at a minimum you might want to talk 
to Dan Lungren and find out what the State's position is on this, 
to preempt this California law. Because even with this law, it is 
clear there are really some gaps there. But to take away the right 
of the State to have its say over the storage of this, whether it 
wants to strengthen it or not, but to even take away that option 
is sort of frightening at this moment, in this State, in this county, 
with all the storage that we have documented. 

Mr. CAMPBELL. Just a general comment. The State legislature is 
in recess this month but member Tom Umberg, Chair of the Toxics 
Committee, did come to Richmond, and when we reconvene, he will 
have a hearing in the area down here, and he also will ask that 
same question. 



98 

It seems logical to us if it is in motion on a track someplace, by 
all means, it should come under the Federal Rail Administration 
jurisdiction under federal law. But once it proceeds to be fiXed, 
stopped in the yard someplace, it should be part of the community. 
It should be part of that company. There should be no argument 
about that. And if it is there for 30 days, 15 days, or 2 days, it 
should make no difference. If it is stationary, stalled there, it be
comes part of that particular company and that whole complex 
question about the "right-to-know." 

If, for example, General Chemical, or any other chemical com
pany, has on a regular basis S03 or some kind of benzene or any
thing else in a rail car, that is their business. It should be part of 
their manifest. 

We should know it is there today, maybe in January, maybe in 
December, maybe 1996, 1997. And if there is a major change for 
other chemicals coming in, the community should know as well. 

Maybe the merging of two chemicals in proximity to each other 
either at Chevron or some other place may cause a problem if they 
mix. You have to know that. There is a cumulative effect of chemi
cals in our society, and if somebody adds another something to the 
equation it, obviously, changes the equation and the output. That 
is all we are saying. 

We have been saying that now for a dozen years. Not just yester
day or today. And it is like having a ftre on your stove and you are 
trying to read the extinguisher on how to use the thing. Doesn't 
work. 

You have to know how to use it ahead of time, and that is true 
of all the plans we promulgate. I want to restate this for the com
munity-Richmond, San Pablo and . Pinole and the county areas 
have to be part of the process. There have to be hearings before a 
plan is put together. They have to have input so that there is an 
open discussion. 

I mean, trade secrets are important and patent pendings are im
portB.!lt, but. pe_ople's lives are much more important than that. 
This IS a major Issue. 

Mr. MILLER. My concern with the petition for preemption or for 
authority is, apparently, it is in the process of being resolved, and 
I would hope that the State and the Attorney General would take 
a stand that the Department of Transportation should in fact not 
do that; that they should leave this. It may be inadequate, but I 
think we have one of the toughest laws in the country with respect 
to storage, and I think our Attorney General certainly ought to ftle 
and our Department of Transportation ought to fde with the Fed
eral Government against that action so that we can maintain our 
right as a State legislature to draft that law that is relevant to our 
communities. 

I say this having heard this the ftrst time this morning. I think 
that is a very serious threat to any notion of a comprehensive com
munity's right to know about what chemicals are or are not present 
in the community at a given time. 

It has also been suggested that this storage of chemicals is used 
as a means of minimizing taxation on the value of those chemicals. 
I don't know if that is quite accurate or not, but it would seem to 
me that the question of 30 days also goes to when you might have 
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a right as a county or the State---1 don't know which one in this 
case-to attach an assessment to the value of those chemicals. 

It would seem to me, at a minimum, if that is the case, there 
should be some kind of sliding scale that reverses the notion here: 
get those chemicals out and get them into the stream of commerce 
and on their way, as opposed to continuing to store them, again, 
at sites that have no standards with respect to security, vandalism, 
or encroachment. 

As one who used to spend a good amount of time riding the rails 
from Berthan High School in Martinez to Scagmont, I can tell you, 
anybody in Martinez can jump on a train. 

I don't know if that is driving this policy or not in terms of tax
ation, but that has been suggested. 

Mr. POWERS. The State taxes those facilities through the State 
Board of Equalization. It is not a local taxing issue. I don't believe 
that is it. 

What I do believe is it was a convenience to the industry in 
terms of storage when they were doing a turnaround. This is a very 
preliminary finding that we have made. 

Mr. MILLER. In this incident? 
Mr. POWERS. Yes, in this incident. You probably are already find

ing that there are a lot of regulatory agencies involved in this proc
ess, and the problem has been that nobody knows who is in charge, 
and therefore, it is very difficult to fmd out where the gaps are. 

I think, unfortunately, we fmd a gap here in a situation where 
the Department of Transportation is regulating the rail car facili
ties and the local government, through good State law-AB-2158 
is a good law but does not include the inventory that is in rail cars. 

What we have tried to do locally here is we formed an inter
agency task force where we have pulled all of the agencies to
gether. That is only on a voluntary basis. And I think one of the 
things that probably needs to be done is to try to fmd a way to 
bring those agencies together, both in terms of exercising enforce
ment, inspection, and also in communicating to the public in terms 
of what kinds of input should occur at the regulatory level. 

So I think that is probably an area that we can have more suc
cess in prevention and in reacting to accidents. 

Mr. MILLER. You know, we are not beating up on the industry 
here, because I think we have examples-the Chevron Mutual Aid 
packet we saw work the time we had the big gasoline spill on the 
Inner Harbor, where something that could have been absolutely 
catastrophic used that kind of preplanning and working out of ar
rangements and responses from the various facilities that had dif
ferent types of equipment, manpower, training and expertise and 
really was rather remarkable in that incident. And I know it was 
also invoked here by General Chemical. 

So we do have models where with the proper planning and re
sources, obviously, you can minimize the impacts that can take 
place from these kinds of incidents. But it is also apparent that is 
not yet fully implemented across the chemical belt here in Contra 
Costa, but it is certainly something to build on in terms of our re
sponses. 

I know it is shared with respect to the major refineries, in talk
ing to the various fire chiefs and people responsible within the fa-
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cilities and the community, that that mutual aid arrangement is 
constantly worked on and has been invoked again in Solano Coun
ty, Contra Costa, without regard to jurisdictions or cost. But I don't 
know that that extends out in terms of some of the smaller facili
ties. 

Again, let me thank you very much for taking your time. I know 
you both have tight schedules and we appreciate your taking the 
time to help us out here. 

PANEL CONSISTING OF DR. WENDEL BRUNNER, DIRECTOR 
PUBLIC HEALTH SERVICES, CONTRA COSTA COUNTY 
HEALTH SERVICES DEPARTMENT; MICHAEL BELLIVEAU, EX
ECUTIVE DIRECTOR, CITIZENS FOR A BETTER ENVIRON
MENT-CALIFORNIA; MARK MASON, CHAIRMAN, WEST COUN
TY GROUP, SIEBRA CLUB; AND GREG FEERE, BUSINESS 
MANAGER AND SECRETARY-TREASURER, CONTRA COSTA 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
Mr. MILLER. The next panel will be made up of Dr. Wendel Brun-

ner, Mike Belliveau, Mark Mason, and Greg Feere. 
If you will come to the table here. 
Dr. Brunner, we will start with you. 
As with the other panels, your written submissions will be made 

a part of the record in their entirety, and any supporting docu
ments you have, and you can proceed in the manner in which you 
are most comfortable here. 

STATEMENT OF DR. WENDEL BRUNNER 
Dr. BRUNNER. Thank you, Congressman Miller. 
I am Wendel Brunner, director of public health services for the 

Contra Costa County Health Services Department. 
Contra Costa County has the most concentrated area of hazard

ous materials in the State of California, and there are a number 
of public health problems from these hazardous materials and a 
number of public health threats. 

We have had many releases over the last few years in Contra 
Costa County but the release that occurred two weeks ago at Gen
eral Chemi~, in terms of its impact on the public health of the 
community, was the most serious release that has occurred in my 
10 years as public health director in the county. 

Obviously, a release of this magnitude focuses a number of issues 
and I want to comment briefly on just some of them. 

There is a considerable body of environmental regulation that 
has grown up over the last 10 or 15 years, and a lot of effort is 
attended to it. Some in industry think perhaps too much; it is bur
densome, perhaps even onerous. But we have noticed and evalu
ated that there are many gaps in this environmental regulation in 
terms of its effectiveness in protecting public health. 

The environmental regulations have grown up largely as a re
sponse to Sl)ecific incidents that have occurred over the last 10 or 
15 years. So when Fairchild Chemical leaked trichlorethylene in 
the water supply and the ground of San Jose, we had the Under
ground Tank Law. 

We have 2185, which is sometimes referred to as the Bhopal Pre
vention Act of 1985. And as a result of this rail ear incident, I 
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think we will probably have, either at the State or Federal level, 
an appropriate piece of legislation that will cover this gap that has 
now been dramatically exposed. And that is a good thing, but I 
think that we need to look at the entire regulatory structure that 
we sort of create tree by tree and stand back and look a little at 
the forest and see if this really is the kind of approach that can 
maximally protect public health, and I think there are a number 
of gaps within it that need to be smoothed out. 

The purpose of environmental regulation, from my point of view, 
is to protect the quality of the environment and the health of the 
people who live in it, and the rest of the biosphere, for that matter. 
And I think this protection of public health needs to be focused on 
when we look at regulatory issues. 

When we look at the protection of public health, we need to look 
at the communities most heavily impacted. Study after study has 
demonstrated what is really completely obvious in the first place, 
which is that the communities that are most heavily impacted by 
hazardous materials and toxics are predominantly minority com
munities and low-income communities, and that these communities 
already suffer disproportionately from a whole variety of public 
health problems. 

If we look at Richmond, California, here, where this event oc
curred, we see we not only have a heavy concentration of toxics and 
hazardous materials, but this community is already disproportion
ately impacted by every public health problem from AIDS to unem
ployment. We need to look at the health impacts of this sort of re
lease in a broader context than just a single isolated release of a 
sulfuric acid cloud in the community, important as that is. 

Scientifically accurate as these medical bulletins may be-and 
we need consultation from CAL EPA, OES, and people in this audi
ence-but when Dr. Brunner's medical bulletins say, there will be 
no long-term health impacts, so don't worry be happy, this needs 
to be put in context. In this event, the fact is that thousands of peo
ple were injured, even if only temporarily, and thousands of other 
people were so frightened and so concerned, legitimately, that they 
needed to come for medical attention for evaluation of themselves 
and their children and reassurance, and that 15 people were hos
pitalized, even though the majority of those already had underlying 
disease. 

We also need to remember this is not an isolated occurrence. 
This has happened again and again and repeatedly over the last 
few years in this community and throughout Contra Costa County, 
and we issue the same bulletin on the no long-term health impacts. 
Everyone in the community knows what everyone in the health de
partment knows-that this could have been much worse and that 
the potential threat for these kinds of releases exceeds what we 
have seen already. People in the community already have enough 
problems and enough concerns and enough health impacts, and 
they don't need to worry about whether their children are going to 
be gassed in their homes and whether the health impact exceeds 
just the respiratory irritation. 

Impact also includes the outrage, the invasiveness of having toxic 
stuff spread over your homes and your children's toys-what Henry 
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Clark refers to as toxic trespass-and this also needs to be figured 
into the health impacts. 

I want to put that in the context in which the details in our med
ical reports and reassurances are put out to the community, and 
I think promote in general the specifics that need to be seen. We 
need to close the gaps in the regulatory structure, not necessarily 
make it bigger but make it better. 

I think to some extent the formation of CAL EPA and trying to 
get all the regulatory agencies together was a step in that direction 
of integrating it, but it also showed some of the problems with the 
regulatory structure. The regulatory structures, like environmental 
protection agencies. are largely regulatory driven, and the key pro
fessionals are attorneys, engineers, chemists, and their key mission 
is enforcing the regulations. 

To have effective public health protection from the regulatory 
agencies, they need to be working closely with the public health 
agencies and with community groups, as well as business. Standing 
back and looking at the reason we are doing this legislation is not 
to enforce this regulation or that regulation, although that needs 
to be done, but the reason we are doing this is to protect the health 
and well-being of the people in the community, and that requires 
a broader view. 

I think CAL EPA is currently flirting with an experiment in this 
approach in their Comparative Risk Project under a statewide Ad
visory Committee, chaired by the Dean of the School of Public 
Health, which is trying to develop this broader view toward assess
ing the risks of protections toward CAL EPA and the public health 
officials, and we will see to what extent that will influence CAL 
EPA and State policy. 

There are a lot of things we can do to improve emergency re
sponse, and I will not comment on those here. Other people have 
talked about them and other people will talk about them more and 
will deal with them extensively, but the key purpose of public 
health is prevention. We need to prevent not only these kind of 
events but much worse kinds of events from happening. 

There is a program, the Risk Management Prevention Plan, 
which involves doing risk assessments for these kinds of accidents 
and implementing programs to reduce their likelihood. In my view, 
these programs need to be subject, at least in their end point, to 
public scrutiny, and I think Bob Campbell has been pushing that 
legislatively. Our health department has required that at least the 
off-site consequence analysis from these Risk Management Preven
tion Plans be put out into the public for public scrutiny so we can 
see if they pass the giggle test. 

Most of the RMPPs in this county basically indicate there will be 
no off-site consequence in the worst credible accident. I am not a 
professional in this area, I am not an engineer, but I don't believe 
that and I think neither do the vast majority of people in the com
munity. 

I am reminded of what NASA did. These are the same engineers 
that brought us to the moon. They did a risk assessment of the 
space shuttle and concluded it would blow up in 1 in 100,000 
launches. Again, you don't need to be a rocket scientist, if you put 
that out in the public, to realize that is wrong. There is something 



103 

fundamentally in error in the plan. So I think prevention needs to 
be a key issue. 

I also want to mention occupational health, because occupational 
health is linked with environmental health. I said this was the 
worst release in terms of its impact on the public health of the 
community, but nobody died in this release. Yet in the last few 
years, at least 10 workers have been killed in hazardous materials 
incidents. 

Workers receive the brunt of the exposure. Protecting the work
ers, developing training and safety programs that will protect 
workers in the handling of these hazardous materials, will also pro
tect the community and is important for public health. 

Finally, I think we need to look down the road. This rail car 
issue has been kicking around for a long time. After Dunsmuir, the 
health department held a meeting on the rail cars-lot of rail cars 
in Contra Costa County-and what will happen. 

Last September, we held another meeting and got the regulatory 
agencies, one of the toW!ls, and the agenda was: Are there gaps? 
Yes, there are gaps. 

Who is responsible? It is unclear; therefore, nobody. 
Our health department responded by training our hazardous ma

terials team on tank cars. We sent them to tank car school, and 
I am pleased that two members of our hazardous materials team 
from the county health department were key in stopping this rail 
car release. But the purpose is not to stop releases but to prevent 
them from happening. 

So we need to also look down the road and see if we can prevent 
future disasters or maybe legislate or deal with them before they 
occur. We need to look at the issue of pipelines, for example. There 
is a zillion miles of pipeline in Contra Costa County and nobody 
knows how many or where they are, just like they didn't know 
about rail cars, and I don't know who regulates them. 

We need to look at earthquakes. The Hayward Fault runs under 
my house, past Brookside Hospital, veers between Chevron and 
Unocal. What will be its impact? These are the variety of issues 
that need to be addressed. 

Mr. MILLER. Thank you. 
Mr. Belliveau. 

STATEMENT OF MICHAEL BELLIVEAU 
Mr. BELLIVEAU. Good morning. My name is Mike Belliveau. I am 

the executive director of Citizens for a Better Environment. We are 
urban environmental health advocates. We work to prevent indus
trial pollution hazards, to empower affected residents, and to pro
mote a sustainable economy. 

We believe that the General Chemical toxic gas cloud was a trag
ic wake-up call. It was no accident. It was a statistically predict
able event, and tragically, this chemical release was also entirely 
preventable. 

The July 26 release must serve as a tragic and costly warning; 
with another chemical involved there could have been dead bodies 
in the streets of Richmond. 
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Based on our analysis of the facts and the history of our involve
ment in this issue, there are four major findings we want to share 
with you today. 

First, the threat of a catastrophic release of extremely hazardous 
chemicals is very severe, posing a real and present danger to the 
residents and workers throughout much of Contra Costa County as 
well as other communities. 

Second, existing chemical disaster prevention programs are 
grossly deficient. 

Third, the public is being shut out of chemical disaster preven
tion and emergency response planning. 

Fourth, present hazardous materials policies are full of loopholes 
that serve to cover up the serious hazards posed to public safety. 

I want to address each of these briefly and share some rec
ommendations with the committee. 

First, the magnitude of the threat is very severe. As you can see 
on the poster board to my right, which is a summary, a mapping 
of hazardous materials throu~hout Contra Costa County based on 
"acutely hazardous materials registration forms submitted by in
dustry to the Contra Costa County Health Services Department, 
that this is a widespread hazard throughout Contra Costa County. 

Nearly 127 million pounds of 50 different acutely hazardous 
chemicals are in storage at any one time in the county, at 129 dif
ferent separate industrial plants and public facilities, and this does 
not include the same materials that are located in rail cars, pipe
lines, trucks, ships or barges. These are just on site at industrial 
and public facilities. 

As you can see from the map, residential communities that are 
particularly at high risk because of the high volume of materials, 
include Martinez, Richmond, Pittsburgh, Antioch, Rodeo, Hercules 
and portions of Concord, and we know that materials can leave 
those areas and affect other residential communities as well. 

I want to call your attention to a specific concern as just one ex
ample of how a toxic gas cloud release could result in much worse 
consequences than were suffered on July 26. I am speaking of the 
chemical anhydrous ammonia, which is a highl;Y dispersive toxic 
gas stored under pressure at various refmenes and chemical 
plants. 

The map that has been posted there on the easel is of North 
Richmond and it shows a Chevron chemical fertilizer plant on Cas
tro Street, barely three blocks from community residents in North 
Richmond. At any one time, upwards of 1 million pounds of anhy
drous ammonia are on storage at that property. 

The toxic plume mapped on the graph here was prepared by 
Chevron as part of their disaster prevention planning program, and 
by no means is it a worst-case release scenario. 

Nonetheless, it shows portions of the plume, indicated in green, 
reaching residential portions of North Richmond in which, if you 
were present for more than 1 hour, you would be dead. This is a 
lethal cloud. Again, a very moderately estimated release scenario. 

The second layer of cloud, in yellow, is if you were exposed for 
more than 1 hour. You would be either severely ~ured or incapaci
tated such that you could not take protective action. And then out
side those boundaries, in an area that is not mapped, is a much 
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larger area where people would be adversely affected as they were 
in the release on July 26. 

And, again, this is not a worst-case release scenario. This is a 
modest release scenario and shows there could be much worse con
sequences here as well as around other plants throughout Contra 
Costa County. 

If you could put the next chart up. 
I don't need to remind us of the severe earthquake hazard that 

we face in the Bay area, but I will do so anyway. This chart from 
the United States Geological Survey that is being put up shows the 
probability of major earthquakes in the near future in the Bay 
area. There is a 67 percent chance in the next 30 years there will 
be a very major earthquake somewhere in the Bay area with severe 
consequences. The highest probability of an earthquake is on the 
Hayward Fault, which runs barely 1 mile or 2 miles from this hear
ing room and barely 3 miles from very high concentrations of 
acutely hazardous materials. 

There is a 28 percent chance in the next 30 years, according to 
the experts, that there will be a major earthquake on ·the Hayward 
Fault. If the storage of materials alone was not enough to frighten 
us, the fact that an earthquake could grossly exacerbate the effects 
and incapacitate the response capability is something that should 
highly motivate us to take preventive action. 

That leads to my next point, which is the take-home lesson from 
this recent incident: Chemical disaster prevention must come first, 
and that is not the present situation. Existing chemical disaster 
prevention programs are grossly deficient. They are incomplete, 
they are behind schedule, they are underfunded, they are uncoordi
nated, and they are relegated to non-urgent status. 

Since 1986, when one of the first State chemical disaster preven
tion laws was enacted in California, one of the first in the country, 
only two chemical disaster prevention plans submitted by industry 
have been accepted and approved by Contra Costa County Health 
Services Department. We need to dramatically upgrade these pre
vention programs and give primacy for prevention over emergency 
response. 

If we can have eight hazardous material specialists doing an out
standing job in responding to a release, why is it that we only have 
three engineers working on prevention throughout all of Contra 
Costa County? There are many, many measures that can be taken 
to prevent releases of these materials. 

The best means of prevention is to eliminate or dramatically re
duce the use and storage of acutely hazardous materials. Unfortu
nately, no single agency is targeting specific dangerous chemicals 
for priority efforts to phase out their use and to reduce their sud
den release risks. 

One lone exception in this area is a pioneering effort by the 
South Coast Air Quality Management District in Los Angeles, 
which has adopted a program calling for the phaseout of hydrogen 
fluoride gas by the end of this decade. 

We need similar programs in the Bay Area to reduce the usage. 
We need to relocate storage, upgrade vessels and equipment. We 
need to maintain plenty of highly trained union personnel. We need 



106 

to enclose these storage areas with secondary containment, add 
scrubbers and so forth. Land use reform is another critical venue. 

Mr. MILLER. Mike, I will ask you to move through this quickly. 
Mr. BELLIVEAU. Let me get on to some of the more significant 

loopholes regarding the failed efforts of State and local govern
ments to achieve chemical disaster prevention programs. 

Michael, if you could put up the next poster. 
One problem is that no agency is requiring that worst-case chem

ical release scenarios be shared with the public. We saw reported 
in the press what is illustrated on this poster. On the left-hand 
side is General Chemical's official predicted worst acid cloud which, 
miraculously, does not leave their property. This is routine in the 
chemical disaster prevention plans that are submitted by industry. 

On the right is a map of a much larger area of the county show
ing the actual outline of the toxic gas cloud. 

We know industry has these worst-case scenarios. They have 
done this work. They must be made public and Contra Costa Coun
ty must require them, and they have refused to do so up to this 
point in time. 

Let me identify an area, Congressman, where we could really use 
your help in achieving some federal accountability. In addition to 
the very severe problems at the regional level and the fact that the 
Governor's Office of Emergency Services in Sacramento has grossly 
failed to exercise any leadership in this area, the U.S. EPA needs 
to be kicked in the butt. 

In 1990, the Clean Air Act was amended, as you know, and for 
the first time Congress directed federal agencies to implement 
chemical accident prevention programming. EPA has missed its 
statutory deadline and not yet produced required studies on the 
dangers of hydrogen fluoride and hydrogen sulfide gases. Both of 
these materials are in high concentration in Contra Costa County. 

President Clinton has failed to appoint five technical members to 
the new Chemical Safety and Hazard Investigation Board. This en
tity could be helpful in analyzing the July 26 incident, except that 
it exists only on paper. 

And, most importantly, EPA has failed to adopt and has violated 
statutory deadlines for adopting comprehensive risk management 
program regulations. This would expand and improve upon the 
State prevention law existing in California and establish the first
ever national chemical disaster prevention program. This statute, 
by the way, in the wisdom of Congress, expressly requires an eval
uation of worst-case accidental releases and clearly, the county 
needs to heed this federal requirement. 

Unfortunately, the EPA regulations have been languishing for 16 
months at the Office of Management and Budget and we could use 
your assistance in getting them out and into effect. 

In closing, again, we need to establish the primacy of chemical 
disaster prevention over emergency response. And many agencies, 
county health, the Bay Area Air District, which should be adopting 
a community safety technical advisory program, State OES, EPA, 
we need much more aggressive efforts to prevent these releases; 
and to require the reduction in storage of these materials. We don't 
lack technical options for correcting this problem. We need political 
will, and we need the public "right-to-know" to be honored, and we 
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need to honor the public•s right to act on this information so that 
they can be involved and have a seat at the table in the negotia
tions between industry and government over what must be done to 
reduce the threat of these very dangerous accident hazards. 

Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Mr. Belliveau and attachments follow:] 
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Preamble 

Good Morning. My name is Michael Belliveau. I'm the Executive Director of Citizens for a 
Better Environment- California, also known as "CBE." We are urban environmental health 

advocates of clean air and water and toxic free communities. We work to reduce and prevent 
industrial pollution hazards, to empower affected residents and to promote a sustainable 
economy. Nearly 20,000 CBE members throughout the San Francisco Bay Area and Los 
Angeles County support our efforts. 

Much of our work in the last fifteen years has focused on documenting and reducing the 
environmental health hazards posed by the petrochemical industry in Contra Costa County. 
Along with local residents, we have been instrumental in the enactment and enforcement of 
policies to reduce smog-producing and toxic air pollution, to prevent toxic metal pollution of 
the Bay and to begin a chemical disaster prevention program for the oil refineries, chemical 
plants and other industrial plants that line the Contra Costa County shoreline. 

We've hardly been alone in this effort. We work closely with and support the efforts of 
grassroots community organizations that have sprung up to fight industrial pollution, 
including the West County Toxics Coalition (Richmond) - which we helped start in 1986, 
Communities for a Safe Environment (Martinez), Rodeo Citizens Association (Rodeo), the 
Toxic Cloud Task Force (Point Richmond) and others. 

A report published by Citizens for a Better Environment in February 1989 presaged the 

current concern with acutely hazardous materials releases. Entitled "Richmond At 

Risk: Community Demographics and Toxic Hazards from Industrial Polluters," the 
report found that more than 39 million pounds of extremely hazardous chemicals 

were stored in the Richmond area alone at any one time. 

The CBE report also documented an example of "environmental racism:" the toxic 
hazards in the Richmond industrial zones were located adjacent to 14 neighborhoods 
where 70% to 90% of the residents were African-American. Latinos also lived near the 
high risk areas. A recent San Francisco Chronicle editorial decried the failure of land 
use decisions to address environmental racism and issued a call "to sharply reduce the 
amount of toxic materials stored at industrial sites." (August 1, 1993). 
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I. Introduction 

The July 26 release of more than 7,000 pounds of sulfuric acid fumes from the General 

Chemical plant in Richmond injured thousands of people and disrupted the lives of tens of 
thousands more. For CBE this was more than a vindication of long stated community 
concerns and a harsh reminder of our failure to secure the public's safety from acutely 

hazardous materials; this toxic gas cloud also exposed and injured one of our staff members 
and her family in North Richmond. 

The General Chemical toxic gas cloud was a tragic wake up call. It was no "accident;" it was a 
statistically predictable event. Nor was this an isolated event; there has been a rash of fires, 
explosions and toxic gas clouds in recent years, and extremely hazardous chemicals surround 

this and nearby communities in staggering quantities. The July 26 release must serve as a 
tragic and costly warning; with another chemical there could have been dead bodies in the 
streets of Richmond. 

Tragically, this chemical release was entirely preventable. The backdrop for this latest toxic 

trespass is an ineffectual prevention program, incomplete response efforts, failed 
government leadership and short-sighted industrial planning. To make matters worse, the 

people at greatest risk from disastrous chemical releases have been denied information, left 
out of decision making, and all too often discriminated against. If public scrutiny of this 

chemical emergency exposes and corrects these faults, then true public safety from haz.udous 

industrial materials might emerge from the personal tragedies of the many thousands c>f 

people exposed, injured and terrified on July 26. 

Please Note: The analysis and recommendations presented in this statement are 
preliminary and not meant to be exhaustive. Although we present a broad overview 
of the acutely hazardous materials threat and identify many specific and feasible and 
needed reforms, in the two weeks since the toxic gas cloud was released by General 
Chemical we have had little time to document in-depth the many shortcomings of 

preventive programs or the institutional complexities. We recommend that further 
investigative research and legal analysis be commissioned by this Oversight 
Committee. 
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It Summary 

Our analysis of the facts and our long history of involvement in chemical plant safety issues 
provides the basis for four major findings and recommendations. These are summarized 

here and discussed in depth in the sections that follow. 

First, the threat of a catastrophic release of extremely hazardous chemicals poses a real and 

present danger to residents and workers throughout much of Contra Costa County and other 

communities. Nearly 127 million pounds of 50 different acutely hazardous chemicals are in 

storage a~ any one time at 129 industrial plants and public facilities in Contra Costa County. 
Reported chemical releases are not isolated or chance events. Over the last five years, more 

than ten other major chemical releases and explosions have killed one person, severely 

burned four people and exposed thousands more throughout the County. 

Second, existing chemical disaster prevention programs are grossly deficient- i.e. behind 
schedule, underfunded, uncoordinated and relegated to nonurgent status. Since 1986, only 

two chemical disaster prevention plans submitted by industry have been approved by the 
County. Chemical disaster prevention programs must be dramatically upgraded and given 

primacy over emergency response efforts. For example, in one pioneering effort, the South 

Coast Air Quality Management District did a study that found the use of hydrogen fluoride 

gas in the Los Angeles to be incompatible with nearby residential neighborhoods. Following 

political outcry after a series of chemical releases, the District adopted a regulation banning 

HF use in the region. 

Third, the public is being shut out of chemical disaster prevention and emergency response 

planning. At-risk community members and workers must be fully informed of chemical 

hazards and empowered to join as equal partners in government and industry decision 

making regarding hazardous materials. The public has a right to know about toxic hazards. 

Creation of a Community Technical Advisor at the Bay Area Air Quality Management 
District would help community groups to have access to an expert advocate. 

Fourth, present hazardous materials policies are full of loopholes and serve to cover up the 

serious hazards posed to public safety. Feasible regulatory policy reforms must be 

immediately enacted, including: close the loophole on rail car storage of toxics, require 

pressure relief valves to vent to treatment & containment devices, publicize worst case toxics 

release scenarios, and create meaningful state-level oversight and accountability for chemical 
disaster prevention and emergency planning. 
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III. The Magnitude of the Threat is Severe 

Summary: The threat of a catastrophic release of extremely hazardous chemicals poses a real 

and present danger to residents and workers throughout much of Contra Costa County and 

other communities. Nearly 127 million pounds of 50 different acutely hazardous chemicals 

are in storage at any one time at 129 industrial plants and public facilities in Contra Costa 

County. Reported chemical releases are not isolated or chance events. Over the last five 

years, more than ten other major chemical releases and explosions have killed one person, 

severely burned four people and exposed thousands. 

About 400 toxic chemicals are formally designated as "acutely hazardous materials" (AHMs) 

under state law (AB 3771, Statutes of 1986) and "extremely hazardous substances" (EHSs) 

under federal law (Title m, Superfund Amendments and Reauthorization Act of 1986 

[SARA]). These chemicals were so listed and distinguished from other hazardous chemicals 

because they are so highly toxic as to pose an immediate threat of death or serious injury 

upon a sudden short term exposure. 

Contra Costa County is one of several regions in California, the United States and the world 

where large quantities of AHMs are produced, used, transported or stored in close proximity 

to people. 

Nearly 127 million pounds of 50 different acutely hazardous chemicals are in storage at any 

one time at 129 industrial plants and public facilities in Contra Costa County. This does not 

includes AHMs in storage in rail cars, pipelines, trucks, ships or barges, all of which are 

exempt from hazardous materials reporting requirements under SARA Title m or parallel 
state law. (Note: a much larger quantity of materials in storage are not AHMs but are 

flammable, combustible and/or hazardous for other reasons). 

Based on the Acutely Hazardous Materials Registration Forms on file with the Contra Costa 

County Health Services Department, the San Francisco Examiner, at the suggestion of CBE, 
recently analyzed the distribution of AHMs by region (zip code), company and chemical. (See 

attachments}. 

Residential communities where more than 100,000 pounds of AHMs are in storage at any 

one time include Martinez, Richmond, Pittsburg, Antioch, Rodeo, Hercules and portions of 
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Concord. The top ten industrial sites with AHM storage, by maximum total quantity, include 
four oil refineries (TOSCO, Chevron, Shell and Unocal) and six chemical plants (Rhone
Poulenc, General Chemical • 2 plants, Zeneca, Chevron Chemical and duPont). 

The greatest volume AHMs in storage in Contra Costa County include sulfuric acid, oleum 
(fuming sulfuric acid), carbon disulfide, ammonia, nitric acid, chlorine, hydrogen fluoride, 

phenol, sulfur dioxide and hydrogen sulfide. Although exposure to sulfuric acid fumes 
(from the release of sulfur trioxide from oleum) from General Chemical resulted in a 

massive toxic gas plume that exposed and injured thousands, more severe injuries or even 
deaths could result from major releases of other acutely hazardous materials which.are 

stored in large quantities in Contra Costa County. 

Anhydrous ammonia, a highly dispersive toxic gas usually stored under pressure and lethal 
at high concentrations, is present in large quantities close to neighborhoods. For example, 

the Chevron Chemical fertilizer plant on Castro Street stores up to one million pounds of 

ammonia on property that borders closely with residential North Richmond. Ammonia is 
produced and stored at all the oil refineries in the county with especially large quantity 
storage at the Chevron refinery {Richmond) and TOSCO (near Martinez). About thirty 
industrial plants report nearly 6 million pounds of ammonia storage. Ammonia is also often 

shipped by rail car through the County. 

Hydrogen fluoride gas, a deadly poison and insidious acid that can dissolve glass and bone 
and could result in a Bhopal-like asphixiating release, poses hazards to residents and others 

downwind of the duPont chemical (Antioch), Dow Chemical (Pittsburg) and General 
Chemical (Pittsburg) plants. 

Chlorine gas, an all too common hazard at industrial plants, water I sewage treatment plants 

and large swimming pools, is highly toxic, lethal at high concentrations, and dispersive. 

About forty plants in the county report maximum storage of more than two million pounds 
of chlorine gas. The highest volume storage sites for chlorine include duPont chemical 
(Antioch), Imperial West Chemical (Pittsburg), Central Contra Costa Sanitary District 
(Martinez) and Imperial West Chemical (Antioch). 

Earthquake hazards exacerbate toxic chemical storage hazards. There is a high probability that 
a significant earthquake will occur on the northern Hayward Fault which runs through 
western Contra Costa County. (See attachments). Seismic activity on other faults can also 
affect the county. Given the proven severity of this natural hazard even greater priority 
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should be given to solving the hazardous materials threat. Imagine if the General Chemical 
release had occurred during a major earthquake when response capabilities may have been 
paralyzed and other chemical releases and fires triggered by the quake. 

These provide just a few examples of the lethal hazards posed by extremely hazardous 

chemicals in Contra Costa County. Many different toxic release scenarios could result in 
serious injury and death. Other communities in other counties also face toxic gas cloud 
threats, including Silicon Valley (semiconductor .manufacturing), Los Angeles 
(petrochemical) and so on. 

IV. Chemical Disaster Prevention Must Come First 

Summary: Existing chemical disaster prevention programs are grossly deficient - i.e. behind 
schedule, underfunded, uncoordinated and relegated to nonurgent status. Since 1986, only 

two chemical disaster prevention plans submitted by industry have been approved by the 
County. Chemical disaster prevention programs must be dramatically upgraded and given 

primacy over emergency response efforts. For example, in one pioneering effort, the South 
Coast Air Quality Management District did a study that found the use of hydrogen fluoride 
gas in the Los Angeles region to be incompatible with nearby residential neighborhoods. 

Following political outcry after a series of chemical releases, the District adopted a regulation 
banning HF use in the region. 

For a discussion of the pronounced deficiencies in prevention programs, see the section 
below entitled "Regulatory Reforms are Feasible, Urgently Needed." 

A principle of any good public health program stresses that prevention offers a much better 
investment in avoiding human suffering than responding with treatment after an injury or 
disease has set in. Similarly, catastrophic chemical releases are better prevented than 

responded to after an emergency. Although clear improvements are needed in emergency 
response, prevention must be given primacy. 
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Serious AHM releases can be prevented by a variety of means: 
• phase out the use/production of AHMs, replace AHMs with safer substitutes, 
• reduce the total amount in storage, 
• reduce the maximum amount in storage in a single container, 
• relocate storage further away from people, 

· • store the substance in a safer chemical form, 
• upgrade storage vessels and equipment to best available technology, 

• maintain plenty of highly trained union personnel, 

• enclose with secondary containment, 

• add scrubbers or other gas plume knockdown systems, 
• vent pressure relief valves to enclosed systems, 
• upgrade seismic safety precautions, and so on. 

The best means of prevention is to eliminate or dramatically reduce the use and storage of 
acutely hazardous materials. Due to a lack of leadership from the EPA, the Governor's Office, 

the State Office of Emergency Services and others, no single agency is targeting specific 
AHM's for priority efforts to phase out use and reduce sudden release risks. Several 
chemicals that are AHMs should be placed on a fast track for "sunsetting" (i.e. a complete 
phase out) because of the hazard posed and because safer substitutes are available or within 
reach. 

For example, phase out efforts should target hydrogen fluoride gas, chlorine gas, ammonia 
gas (in refrigeration applications), arsine gas (used in semiconductor manufacturing), 

ethylene oxide (a sterilant), organic lead compounds and several pesticides. Other AHMs 

which are more difficult to eliminate outright in the short term should be targeted for 
aggressive hazard reduction efforts. 

Land use reform is another critical venue for chemical disaster prevention. Submitted with 

this statement to the Committee is one copy of a report prepared by the Environmental 
Health Coalition of San Diego entitled ''Toxic Free Neighborhoods Community Planning 
Guide". This documents profiles a successful effort to reform zoning requirements in San 
Diego to phase out the use of certain highly toxic materials in close proximity to people over 
time, establishing protective buffer zones around sensitive residential areas. Copies of this 
report can be ordered from EHC by calling (619) 235-{)281. 

Improved prevention can also result from industrial process decisions which reduce the use 
of acutely hazardous materials. Conversely, major shifts in local refming could cause more 
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severe future chemical catastrophes in Contra Costa County. Oil companies plan to invest 
billions of dollars in Bay Area refining complexes starting in 1993 and 1994. Working with a 
refinery process engineer (see attached analysis), CBE discovered three facts about some of 
these refinery proposals. First, they will increase the number of sudden releases with 

"upsets" when new equipment is brought on line and fine-tuned. Second, they will increase 
the severity of sudden chemical releases by drastically increasing the amounts of explosive 

and acutely toxic chemicals that are held in and moved between petrochemical facilities in 
the County. Third, despite oil company claims, they are not needed to produce required 
cleaner-burning gasoline. Other refineries produce cleaner gasoline without using the 

cheapest crude oil and dirtiest refining methods available. Without preventive actions, 
present 'investments may lock area refiners into cheaper and more lucrative oil refining at 

the expense of their workers and neighbors, who would suffer even more from acute 

exposures to petrochemicals in the future than they have in the past. 

V. The Public Has a Right-to-Know I Right-To-Act 

Summary: The public is being shut out of chemical disaster prevention and emergency 
response planning. At-risk community members and workers must be fully informed of 
chemical hazards and empowered to join as equal partners in government and industry 
decision making regarding hazardous materials. The public has a right to know about toxic 
hazards. Creation of a Community Technical Advisor at the Bay Area Air Quality 
Management District would help community groups to have access to an expert advocate. 

Efforts to reduce and prevent chemical disaster hazards are being seriously undermined by 
minimizing public involvement in hazardous materials planning, contrary to state and 

federal legislative intent, and bv restricting public access to critical information. 
The public has both a right-to know about chemical hazards and a right to act on that 
knowledge to improve the safety of the community and workplace. A few specific ways that 
these rights are being violated are discussed in greater detail in the following section and 
include: technical studies (called HazOps), on what failures can lead to chemical releases are 
routinely withheld from the public. Worst case release scenarios that profile off-site 

consequences are routinely withheld from the public, and the Local Emergency Planning 

Committees (LEPCs) established under federal law have been rendered virtually ineffectual 
in California by the failed leadership of the State Office of Emergency Services (OES). 
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One partial remedy would be the creation of a Community Technical Advisor Program to 
provide .technical assistance to community and environmental groups concerned about 
chemical plant safety. Such a proposal is actively under consideration by the Bay Area Air 
Quality Management District (BAAQMD}. (See attachments). This program would provide 
an independent technical expert to review safety documents and relevant data, monitor 
facilities and assist community members in developing recommendations for continuous 
improvements. The BAAQMD should complete. its review of this program, and work out 
remaining details under discussion with community members, and implement the program 
immediately. 

Locally, the City of Richmond should establish an Environmental Affairs Commission made 
up of appointed residents to evaluate environmental problems, including chemical hazards, 
in the Richmond area and to develop recommendations to the City, other agencies and 
industry regarding environmental improvements. Most major California cities with serious 
environmental problems have constituted such citizen commissions. The City of Richmond 
should join the modem era and involve its citizenry in responding to this critical concern. 

VI. Regulatory Reforms are Feasible, Urgently Needed 

Summary: Present hazardous materials policies are full of loopholes and serve to cover up 
the serious hazards posed to public safety. Feasible regulatory policy reforms must be 
immediately enacted, including: 

• Create meaningful state-level oversight and accountability for chemical disaster 
prevention and emergency planning. 
• Publicize worst case toxics release scenarios, and 
• Require pressure relief valves to vent to treatment & containment devices, 
• Close the loophole on rail car storage of taxies, 
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A. State and Local Chemical Disaster Prevention Programs are Failing 

California has one of the few chemical disaster prevention Jaws in the country. Enacted in 

1986 as AB '?!777, it requires local administering agencies (AAs) to maintain an inventory of 

acutely hazardous materials based on facility reporting and to require chemical disaster 

prevention plans, known formally as Risk Management and Prevention Programs (RMPPs), 

to be prepared by facilities with AHMs that may pose a significant risk. The RMPPs are to be 

based on Hazard and Operability (HazOp) stu die~, that plot modes for failure/ error and 

chemical release, and Off-Site Consequence Analyses (OSCA) which are supposed to map out 

what exposures, injuries and deaths could result from a significant release. The RMPPs, 

which must be approved by the AAs, are supposed to include measures to be taken by the 

facility to prevent the release of acutely hazardous materials. 

Poor implementation of this statute has hindered progress in preventing AHM releases and 

has created an illusion of public safety that does not exist. Among the many problems that 

plague this program are: 

1. Accident in California does not include worst-case catastrophic releases 

2. Basis of accident modelling (Haz Ops) are generally kept secret from the public 

3. Regulators are not mandating prevention measures 

4. Local Administering Agencies (AAs) have virtually no oversight by the state 

5. AAs are far behind in completing RMPPs (Risk \lanagement & Prevention 
Plans) 

6. Regional Air Quality Management Districts must become active in regulating 
acutely hazardous materials 

1. Accident modelling in California does not include worst-case catastrophic 
releases 

Recommendations: 
->> RMPPs (Risk Management and Prevention Programs) must include modelling 
of true worst case scenarios in order to identify potential offsite consequences, to enable 
planning and prevention, and to honor the public's right to know. 

->> State law shouid clarify and mandate that real worst case scenario releases be 
analyzed. 
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->> State OES should require real worst case analysis in order to comply with federal 
law and guidance. 

• RMPPs only model small releases. RMPP {Risk Management and Prevention 
Program) modelling of accidents in Contra Costa County has allowed the use of 
unrealistically small releases to be called "worst case credible" accidents. 

• Small release modelling generally predicts !;tO offsite consequences. So called 
"worst case credible" accident modelling allowed by the Contra Costa County Health 
Services Department and used by industry predicts that likely scenarios for 
accidental releases of acutely hazardous materials will generally not go outside 
company fencelines, and not. affect neighbors. 

• In reality, large releases with major exposure to neighbors have been frequent. 
The large (and increasing) number of major accidents in Contra Costa County in the 
last couple of years clearly show that the County and the petrochemical industry 
have been greatly underestimating the amount of acutely hazardous materials 
which are likely to be released during accidents. Many accidents have resulted in 
offsite plumes over large areas, with exposure of large numbers of neighbors to toxic 
materials. (See attachments on series of accidents.) 

• Federal EPA guidance recommends modelling real worst case analysis, but 
California Administering Agencies are not performing them. According to an EPA 
guidance document, modelling to identify vulnerable zones should be done based 
on the "maximum quantity that could be released from [the) largest vessel or 
incremental vessels.·· (Technical Guidance for Hazards Analysis, EPA, Dec. 1987, p. 
2-17, see attached) 

• Federal Clean Air Act amendments (of 1990) also require worst case analysis. 
Section 112(r) requires that industrial plant-specific hazard assessments include "an 
evaluation of worst case accidental releases." The regulations implementing these 
sections are hung up in OMB (Office of Management and Budget) and need to be 
expedited. 

2. Basis of accident modelling (Haz Op) are generally kept secret from the 
public 

Recommend a lion 
->> Hazard and Operability (Haz Ops) studies should be submitted to regulatory 
agencies. 
->> Independent review to determine what is and is not trade secret in RMPP
related documents should be done by regulators, in order to allow public review and 
meaningful comment on the documents which form the basis of RMPPs. 
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• Industry has kept its Haz Ops studies from public review. Haz Ops studies 
identify sources of potential leaks and releases and are the basis of RMPPs, but are 
generally kept from public review, due to over-broad claims of trade secrecy. 

• Contra Costa County has helped companies to shelte:c Haz Ops from public 
review. Contra Costa County has encouraged the sheltering of Haz Ops from public 
review, by allowing companies to retain Haz Ops onsite, rather than requiring 
submittal to the County where they would be subject to Public Records Act requests 
that would make non-trade secret material publicly available. 

3. Re~tom are not mandating prevention measures 

Recommendations 
->> The state RMPP law should be amended to clarify that regulators have dear 

authority to require affirmative steps to prevent catastrophic releases. 
->> Counties should also take advantage of existing authority under California Civil 

Code for potential nuisances. 

• Industry claims Contra Costa County cannot mandate prevention actions, and to 
date, the County has sided with industry. Industry claims the County has no 
authority to require companies to take particular actions to reduce or eliminate risk 
of release of acutely hazardous materials. 

• State law does provide abllity to disapprove RMPPs if inadequate. In fact, state 
Health &: Safety Code gives the County authority to disapprove an RMPP if it is 
inadequate in preventing accidents. 1 

• Industry incorrectly claims that Contra Costa County carmot mandate prevention 
actions, and the County has sided with Industry. Industry claims that the County 
has no authority to require companies to take particular actions to reduce or 
eliminate risk of release of acutely hazardous materials. This position is dearly 
contradicted by well-established law. Within the meaning of California Civil Code 

1 Health lc Safety Code, Settion 255:!4, ,f. .. the administering ogoncy determines that the hondler· • RMPP is d didcnt in 
any way, the odmlnlstering agency shall notify the handler of these defects. The handler shall 5Ubmit a corrected RMPP 
within 60 &oys cl the notiCII!. Settion 25535, • ••• Failure to fully cnmply with this notice 0< the requirements ol this SEction 
shall bed- a violation of this .utide for purpo..,. of Settion 25540: Section 25534, • .•. The RMPP shall include all of 
the foDowlng ~ Desljpl. operating. ond malnllmanao cnnmils which minimize the risk of an accident involving 
acutely hazardous lnllerlals. • 
lvedder y. County of Imperial. 36 Ca!.App.3d 654, 661 (1974). 
3COUnty of San P1qo y. CarJstrpm.196 Cal.App.2d 485,491 (1961). 
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section 3494, the County is perhaps the best recognized "public body" to abate public 
nuisances. The California courts have held that "the storage of gasoline and other 
highly combustible chemicals and not requiring or providing adequate fire 
protection facilities; could constitute a public nuisance, even if no fire has yet 

occurred.2 Similarly, the courts have held that a County may exercise its nuisance 

authority to require prospective actions to reduce the latent but foreseeable risk of 

fire created by the storage of hazardous materials in a residential neighborhooc:P 

4. Local Administering Agencies (AAs) have virtually no oversight by the state 

Recommendations 
->> Require oversight of AAs by the state so that all federal and state requirements 
are met, possibly through additional state legislation. 

->> Reconstitute LEPCs (Local Emergency Planning Committees) so that they 
correspond to each AA. 

->> Require AAs or LEPCs to do jurisdiction-wide cumulative hazards analyses, as 
required by federal law. 

• The State does not provide oversight for local Administering Agencies (AAs). 
The approximately 130 California Administering Agencies (cities, counties, fire 
departments) are designated by the state to implement state and federal law on 
storage of hazardous materials, but are lacking state oversight on performing their 
duties. There is a lack of accountability for AAs, and a lack of communication 
between A As, AAs and LEPCs, and with the California OES (Office of Emergency 
Sc"·ices). 

• local AAs are not part of an integrated state network. AAs have no formal inter
coordination, standardization of methods, or centralization of data. Implementation 
of state and federal law by them is done very poorly by many, better by others, but 
left to ad hoc, case by case development. 

• The geographic boundaries of the LEPCs cover too much area to effectively 
discharge their responsibilities of coordinating the activities of the administering 
agencies. Contra Costa County is one of sixteen counties in only one LEPC which 
extends from Monterev to Del Norte County. The concentration of toxic materials 
in Contra Costa County and other Bay Area communities alone could easily warrant 
the designation of a separate LEPC. In addition, the large geographic area makes the 
job of oversight more difficult because of pronounced regional differences in 
population and industry types. 

• Proper oversight couid correct deficiencies, such as a failure for cumulative 
hazards analyses to be performed Hazards analyses are jurisdiction-wide analyses 
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required by federal law which look cumulatively at the risks from all industries in 
the area, and take into account transportation through the area. 

5. AAs are £a:r behind in completing RMPPs 

Recommendations 
->> Administering Agencies should increase fees to administer RMPP programs in 
order to hire additional engineers to expedite the RMPP program. 

For example, 

• About 129 facilities store Acutely Hazardous Materials in Contra Costa County. 
• 26 RMPPs have been requested by the County. 
• 16 RMPPs have been submitted. 
• 2 have been reviewed and accepted. 

{Source: personal communication, Randy Sawyer, Engineer under contract to the 
Contra Costa County Health Services Department, August 6, 1993.) 

6. Regional Air Quality Management Districts (AQMDs) must become 
active in ·regulating acutely hazardous materials 

Regional air quality agencies, like the Bay Area Air Quality Management District, who have 
the expertise, staffing, and authority to act, have generally refused to get involved in the 
prevention of airborne releases of AHMs. (A positive exception is the South Coast Air 

Quality Management District (SCAQMD) which adopted a regulation calling for the phase 
out of hydrogen fluoride (HF) gas in the LA. area). 

Recommendations: 
->> Regional AQMDs should be involved in all aspects of the RMPP process, 
including making pollution prevention recommendations. 

-» Regional AQMDs should regulate priority AHMs for phaseout, especially those 
stored near residences. 

• Regional AQMDs have authority to regulate airborne pollutants including 
Acutely Hazardous Materials (AHMs)-through its general authorities and through 
nuisance authorities. (See attachments) 

• Regional AQMDs have large, expert staff available 
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• AQMDs often utilize mea.sv.res to prevent ongoing air pollution which can also 
be used to reduce releases of AHMs 

• AQMDs have the regulatory structure and region-wide jurisdiction to enact 
industry-wide phaseouts, or use reduction, of high priority chemicals 

B. The Federal Government has failed to implement the chemical accident 
prevention requirements of the Oean Air Act Amendments of 1990 

In four respects, the U.S. Environmental Protection Agency (EPA) and the Clinton 

Administration have fallen short of the intent and requirements of Section 301 of the 

Oean Air Act Amendments of 1990 (Section 112(r} of the Clean Air Act). 

• EPA has missed statutory deadlines and not yet produced required research 

studies on the dangers of hydrogen fluoride and hydrogen sulfide gas. The studies 

must document the worst case catastrophic impacts of releases of these materials. 

Both of these materials are present in significant quantities in Contra Costa County. 

Section 112 (r)(3)..(4) 

• President Ointon has failed to appoint five technical members to the new 

Chemical Safety and Hazard Investigation Board. Despite Congress' willingness to 

fund this independent oversight body, no effort is underway due to the lack of 

appointments. (Former President Bush had left positions on this Board vacant until 

the very end of his tenure.) Section 112 (r)(6) 

• EPA has failed to adopt comprehensive Risk Management Program regulations 

intended to establish a first-ever national chemical disaster prevention program. 

The hazard analyses required by statute under this program must include "an 

evaluation of worst ca!'e accidental releases· Section 112(r). EPA's failure to act is 
contrasted with that of the Occupational Safety and Health Administration (OSHA) 

which completed on time its task, under the same statute, to adopt Chemical Process 
Safety regulations for the chemical industry. EPA's proposed regulations have been 

languishing for 16 months at the Office of Management and Budget (OMB}. 

• EPAhas failed to vigorously pursue the research opportunity to use facilities in 

"'uthem Nevada to examine properties of toxic gas clouds deliberately released into 

the environment in the absence of people. This research effort needs $3 to $4 
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million per year to generate critical information that can be used to set priorities for 

preventing catastrophic chemical releases. 

(We are grateful to Dr. Fred Millar of Friends of the Earth, Washington, D.C. for 

assisting with this profile of federal inaction). 

C. Available Technologies Must Be Mandated 

Relief Valves 

Recommendations: 
->> Relief valves must not be allowed to vent gases to the atmosphere, but instead 
be piped to widely available containment systems such as scrubbers. 

-» The BAAQMD (Bay Area Air Quality Management District) should implement 
its Oean Air Plan, which identifies a regulation on pressure Relief Valves, due for 
adoption in 1993. (Rulemaking has not yet started, and should be expedited.) This 
regulation should ban venting of pressure relief systems from all sources to the air. 

• Relief valves are designed to open up under high pressure, and so must be routed 
to containment systems. Relief valves, rupture disks, and other relief systems are 
for the purpose of allowing over-pressured vessels to release gases when the 
pressure reaches a certain threshhold, so that the vessels won't explode. Railcars, 
tanks, processing vessels, etc. have such pressure relief systems. 

• Older petrochemical plants routinely allow relief system gases to dump to the 
atmosphere. Older refinery and chemical plants vent their pressure relief systems to 
the at:nosphere and are major sources of ongoing air pollution; and cause major 
releases during accidents. 

• General Chemical and Tosco had major accidents involving pressure relief valves 
this year. General Chemical in Richmond, and Tosco Refinery in Martinez dumped 
many tons of toxic materials through pressure relief systems which were 
unequipped with containment systems during accidents this year. 

• Scrubber systems are widely available. Newer refinery and chemical plants vent 
their pressure relief systems to scrubbers or flares, instead of dumping to the 
atmosphere. 

• Exxon & other refineries collect relief valve gases into flare systems. Exxon in 
Benicia (a newer fadlity, built in the '60s) and newer portions of other Bay Area 
refineries vent their relief gases to flares. 
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• Dow Chemical (Olleds toxic rdief valve gases in scrubbers. Dow Cheinical in 
Pittsburg pipes their relief valves to scrubbers so that they will not dump to the 
atmosphere when they open to relieve pressures. 

• BAAMQD has not yet set its schedule for implementing its Oean Air Plan for 
requiring controls on pressure relief valves. The BAAQMD has not yet scheduled 
any workshops to implement the Oean Air Plan's requirement for adoption of a 
pressure relief valve regulation this year. (See attached excerpt from BAAQMD 
Clean Air Plan.) 

D. Warning systems and evacuation plans must be improved 

Recommendations: 
->> Siren systems must be put into place, with community education on their. 
meaning so that people know how to protect themselves. 

->> The CAN (Community Alert Network, telephone warning system) must be 
made to work, or be replaced. 

->> Evacuation plans, with advance community education, should be developed in 
detail to provide an additional option aside from the "Shelter in Place" policy. 

• smin systems could provide instant warning. People walked directly into the 
sulfur trioxide I sulfuric acid cloud during the General Chemical July 26th release 
and were overcome by it, thinking that it was a cloud of fog. A siren system may 
have allowed more people to recognize the hazard and escape exposure. 

• The CAN system has repeatedly failed. During several major accidental toxics 
releases in Contra Costa County, the computerized telephone system has missed 
calling large, and even the majority of people in critical areas, it has called late (even 
after the release was over), or has not worked at all. 

• "Shelter in Place" has been promoted as a policy without clear criteria for its use, 
and without testing it. Shelter in Place has been treated as a well-tested system and 
replacement for a broader variety of options such as evacuation plans and public 
education to prepare people for protecting themselves and escaping exposure. In 
reality, "Shelter in Place" has not been well tested, and would clearly be the wrong 
choice in cases where lethal gases can overtake people inside their homes, and in 
other cases. (See attachment.) 
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E. Railcar regulations and local authority must be clarified and expanded 

Res:ommendations: 
->> Railcar regulations must be clarified to emphasize local regulatory oversight for 
inspection, and limitations in maximum amounts on site at one time. 

-'>> Railcar regulations should not allow temporary storage exemptions from other 
storage regulations. 

->> Railcar regulations should be modified to provide centralized inventories of 
amounts of materials stored, time stored, locations, etc. 

-'>> Railcar regulations should be modified to provide phaseout of storage of AHMs 
near neighbors. 

->> Railcar regulations and jurisdiction of different agencies should be reviewed, 
and a report of gaps and solutions provided to the public. 

• Railcars have been widely used to temporarily store toxic and Acutely Hazardous 
Materials (AHMs) and avoid regulatory oversight Facilities using AHMs have used 
regulatory loopholes which allow temporary storage of AHMs in railcars without 
tripping local, state, and federal requirements for inspection, and permit storage 
limits. 

F. Union safety certification, worker training 

Recommendations: 
->> Require that workers in ~reas where Acutely Hazardous Materials (AHMs) are 
present, to be fully trained thro~1gh intensive, certified safety programs offering 80 
hour or more hours, such as the Oil, Chemical, and Atomic Workers (OCAW) and 
Pipes Trades training programs. 

->> Assess the current status of worker training to identify gaps. 

->> Existing trade unions ,,·)1ich have extensive information on worker safety 
training and accidents should be consulted for developing higher standards for all 
workers in areas where AHMs are used. 

• Union training programs prevent accidents. OCAW, and Pipe Trades, and other 
union training programs offer extensive safety training to workers, greater than 80 
hours. 
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• Many non-union contract workers have little safety training. Workers have 
reported accidents caused by untrained, non-union contract workers. 

• A trend in using undertrained, non-union worl<em, and reducing maintenance 
may be UU$ing more accidents. The Gray institute Report (Lamar Univemity, 
Beaumont, Texas, July 1991), found a greater dependence in recent yeaiS on outside 
contract workers, with less safety training than union-represented workers. The 
OCAW has stated that unsafe work by contract workers has caused major 
catastrophes and cost OCAW membel\9 their lives. (OCAW I Labor Insti~te 
Emergency Response & Prevention Workbook! First Edition, p.27) 
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Attachments to; 

Preliminary CBE Review of Chemical Disaster Prevention Issues 
Following the Toxic Gas Release from 

General Chemica),. Richmond, 
July 26, 1993 

Statement of 

Michael Belliveau, Executive Director of 
Citizens for a Better Environment· California (CBE) 

Before the 

Subcommittee on Oversight and Investigations of the 
House Committee on Natural Resources 

Regarding 

Hazardous Materials, Industry and Community Safety 
in Contra Costa County, California and Beyond 

Richmond, California 
10 August93 
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Probabilities of Large Earthquakes 
the San Francisco Bay Region, . 

1n 
California 

By WORKING GROUP ON CALIFORNIA 
EARTHQUAKE PROBABILITIES 

Rodgers Creek !ault 
M-7, P..0.22 

, Di~e:e:lc~s in p:obabili~y o! less tha:-.j 
1 0.: 0 a' e not consideree meaninQful 1 

! Total 30-year probability of one or 
1 more large eanhquakes • 0.67 

Fi~:ure 9. Conditional probabilities of urthquakes (M~i) in San Francisco Say recion. Column heichts 
a1e proportional to probabilities. letters on columns in~~llc reliability of forecast. on a scale or A to 
E. with A beinc most reliable. M. ma&nitule: ?. probability. 

U.S. GEOLOGICAL SURVEY CIRCULAR ,053 
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MAJOR SHIFTS IN LOCAL REFINING COULD CAUSE MORE SEVERE 

FUTURE CHEMICAL CATASTROPHES IN CONTRA COSTA COUNTY. 

Oil companies plan to invest billions of dollars in Bay area refining 

complexes starting in 1993 and 1994. Working with a refinery process 
engineer (See analysis attached as appendix_), CBE discovered three 
startling facts about some of these refinery proposals. First, they will increase 
the number of sudden releases with "upsets" when new equipment is 
brought on line and fine-tuned. Second, they will increase the severity of 
sudden chemical releases by drastically increasing the amounts of explosive 
and acutely toxic chemicals that are held in and moved between 
petrochemical facilities in the County. TIUrd, despite oil company claims, 
they are not needed to produce required cleaner-burning gasoline that other 

refineries produce without using the cheapest crude oil and dirtiest refining 
methods available. Without preventive actions, present investments may 
lock area refiners into cheaper and more lucrative oil refming at the expense 
of their workers and neighbors, who would suffer even more from acute 

exposures to petrochemicals in the future than they have in the past. 
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SECTION VI. THE DRAFT EIR FAllS TO IDENTIFY AND DISCUSS THE 
ENVIRONMENTALLY PREFERRED ALTERNATIVE OF REFINING LIGHT, 
SWEET CRUDE OIL FOR REFORMULATED FUELS. 

A. Introduction. 

Reformulated fuels can be refined from lighter, lower sulfur crude oil by 
using different, generally less intensive processing schemes. Compared with Shell's 
proposed.project to refine heavy, sour crude oil more intensively, this less intensive 
processing of "cleaner" crudes would avoid or reduce significant air and water 
pollutant releases, as well as catastrophic chemical releases. Construction and 
operation of modifications to perform this less intensive processing and maintain 
Shell's fuels output would also create safer jobs in the refinery. 

The Draft EIR fails to identify, discuss or analyze this environmentally 
preferred alternative. This alternative project could meet clean fuels requirements 
and provide jobs while avoiding or reducing significant air pollution, water 
pollution, and chemical accident impacts on workers, refinery neighbors, and San 
Francisco Bay. 

The Draft EIR further fails to provide information about the essential crude 
oil foundation for !!!X clean fuels alternative. This fails to foster informed public 
comment on avoidable but potentially irreversible impacts, and fails to foster 
informed public decisions on what alternative should be constructed at this 
).1artinez refinery. 

B. It is feasible to make the same amount of reformulated fuels from light 
sweet crude without some orocessin~ modifications that are proposed bv 
ShelL 

Among other process units, Shell proposes to add four hydrotreating units 
and two cokers to remove sulfur and other contaminants and generally "upgrade"33 
petroleum compounds. DEIR at 3-34. Shell also proposes a new hydrogen plant that 
would make hydrogen for the hydrotr"eaters, and a new sulfur recovery/soUI water 
system to further process the sulfur byproducts of the hydrotreaters. DEIR at 3-47, 3-
51. 

33 The DEIR defines "upgrading• as foUows: "Modifies the properties of a hydroc:Mbon stock 10 improve !he 
properties or remove impurities." DEIR at 3-24. For example, the "new Delayed Coker Unit would become a 
cornerstone in the processing of heavy, high-sulfur. pc1r0leum compo~,Inds to higher value products" !hat have fe.,.er 
carbon aiOmS per molecule. DEIR a1 3-49. 
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These proposed project components are needed to refine heavy, sour crude 
oil into the same amount of reformulated fuels: They are not needed to produce 
reformulated fuels at Shell from light, sweet crudes. 

Light crude oils, and some intermediate crudes, yield many times less 
asphalt and residuum than the heavy San Joaquin crudes refined by Shell today. 
Purvin & Gertz at 5. Refineries processing light or intermediate crudes require 
many times less residuum conversion (eg., coking) capacity than those that refine 
heavy crudes. Ibid. at 12, 13. Shell already has significant coking capacity (DEIR at 
Figure 3-7) to process a relatively heavy crude slate. Therefore; She!~ could process 
lighter crudes at similar throughputs, and might use existing coking capacity to 
increase the amount of fuels produced.34 This would require little or no additional 
coking. 

Sweet crudes contain less than half as much sulfur as relatively sour crudes 
from the San Joaquin Valley. Purvin and Gertz at Table 1. Sweet crudes can contain 
a hundred times less sulfur than the sour crude drilled offshore Point Arguello, 
California. Ibid.; Siegner at Appendix A; and OCS Movement Sheets. Refineries 
processing sweeter, lower sulfur crudes require many times less sulfur recovery 
than those that refine relatively sour crudes. Purvin & Gertz at 12, 13. Shell has 
significant existing hydrotreating (DEIR at Figure 3-7) to remove sulfur and nitrogen 
from relatively sour Central Valley crudes. Shell could process sweeter crudes at 
similar throughputs, and might use its existing sulfur recovery capacity to make 
reformulated fuels. This would require little or no additional hydrotreating. 

With little or no additional hydrotreating, Shell would not need the 
expanded sulfur recovery/sour water system. The new hydrogen plant could be 
eliminated o~ scaled do·wn because with little or no new hydrotreating, Shell would 
not need r..os: (or any) of the extra hydrogen. 

Tr.ere is no doubt this alternative processing scheme is feasible. It is a typical 
refinery processing design. Purvin and Gertz at 11, 12. Many refineries operate in 
this way. Refineries operate this way while competing in the same regional 
markets. 33 Refi:leries plan reformulated fuels projects without some of the heavy 
crude processing units proposed by Shell.36 

>t The need for additional light ends processing and debottleneck.ing is addressed below. 
35 Che,'I'On USA, November 11, 1992. Leuer from P.S. WiUiams of Chevron USA to Sleven R. RiiChie of lhe 
Sl31e Regional Water Quality Con1r0l Board regarding: Response 10 lhe RWQCB request Cor inCorrn:ilion re&arding 
lhe WSPA selenium proposal. This lener provides evidence lhatlhe Richmond Refinery is running mainly lhe 
ligh1er, sweeter Alaska North Slope crude. 
36 For example, !he ARCO refinery in Carson, California proposes a reformulated fuels project that docs nOt 
include a coker. This rel"lnery reportedly runs more A1as1can crude !han lhe Shell Maninez refmery. 
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C. The process units that would be eliminated or· reduced if light sweet crude 

is processed are the major sources of multiple chemical pollution and 
accident threats. 

U Shell builds its proposed process units for heavy, sour crude refining, these 
units will become the major sources of increased selenium, cyanide, coke dust, 
hydrogen sulfide gas, carbon monoxide, greenhouse gases, and other pollutant 
emissions from the project. These units would also be the major causes of increased 
hydrogen accident risks, and increased hydrogen sulfide accident risks. 

Specifically, operation of Shell's proposed hydrotreaters, cokers, hydrogen 
plant, and sulfur recovery/sour water system running relatively heavy, sour crude 
oil would cause: 

• Most of the new selenium. emissions from the project (DEIR at 6-14, 6-15, 
Figure 6-4, 6-28, and 6-29), leading to significant environmental impacts. Ibid. at 6-
29. Shell selenium discharges already violate State and Federal water laws and 
threaten San Francisco Bay, endangered species, and public health.37 

• Most of the new cyanide emissions which may increase by significant 
amounts. See CBE's discussion of work by Prather and Berkemeyer (1975) and Kunz 
et a!. (1978) in Section IV of these comments. Though the Draft EIR fails to discuss 
cyanide in waste water, increased crude oil nitrogen inputs to coking could cause a 
significant increase in potentially toxic cyanide discharges to San Francisco Bay. 

• Most of the new hydrogen sulfide (H2S) gas emissions. DEIR at 8-69. This 
"would result in increased concentrations of hydrogen sulfide emissions above the 
odor threshold at certain off-site locations" and cause a significant impact. DEIR at 
2-17. Shell H2S emissions already caused recent violations of clean air and nuisance 
requirements. 

• More than half the new carbon monoxide (CO) emissions according to the 
Draft EIR DEIR at Tables 8-15 and 8-16. The increase in CO emissions would cause a 
significant impact, and the Draft EIR claims this impact could not be mitigated. 
DEIR at 2-2. Exposure to carbon monoxide reduces the capacity of blood to carry 
oxygen, causes impaired heart and lung function, and produces chest pain and 
breathing difficulties. 

• Half the new sulfur oxides (SOX) emissions according to the Draft EIR. 
DEIR at Tables 8-15 and 8-16. SOX increases are a significant environmental impact. 
DEIR at 8-64 .. 

37 N01.e that many of the projected increases in poUutant release, and projecled environmental impacts, are 
Wldcrestlmaled and/or inadequate! y addressed by the Imft EIR. These problems are discussed in greater detail in !he 
sections of this comment on air quality, water quality, and chemical accidem impacts. 
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• More than half the new fine particle (PM10) emissions from the project 
according to the Draft EIR.. DEm at Tables 8-15 and 8-16. The increase in these 
emissions is a significant environmental impact. DEIR at 8-66. 

• Most or all the new coke dust emissions from the project would come from 
operating the new coking operations and coke handling. These new operations 
could cause coke dust emissions to increase drastically. Increased coke dust 
emissions could cause increased health hazards to .workers and refinery neighbors. 

• Most of the new hydrogen in the refinery from project, increasing chemical 
accident risks. The new hydrogen plant would add on the order of 100 million 
standard cubic feet of hydrogen per day to the refining process, the equivalent of 
about fifteen Hindenburg dirigibles per day.38 
This would significantly increase the potential for fues or explosions that could lead 
to other hazardous chemical releases.39 

• Most of the new hydrogen sulfide gas (H2S) in the refinery from the project, 
increasing chemical accident risks. In the hydrotreaters •sulfur is converted to 
hydrogen sulfide and nitrogen is converted to ammonia." DEIR at 3-29. The four 
proposed hydrotreaters would produce a significant portion of the roughly 4 million 
cubic feet of H2S that would be produced in the Shell refmery in every 24-hour 
period, and increase the risks associated with sudden release of this hazardous 
materiaJ.40 Acute exposure to H2S gas can cause loss of consciousness and death. 
With hydrogen and other hazardous materials, increased H2S causes a significant 
overall risk from chemical accidents. 

• :-.!ore than 40% of new nitrogen oxide (NOX) emissions from the project 
accord:ng to the Draft EIR. DEm at Tables 8-15 and 8-16. NOX increases are a 
signi£ica:1t impact. DEIR at 8-61. Further, nitrogen releases from sour crudes 
con~ribu:e to cyanide problems and may contribute to odors and other problems as 
v .. ·elL 

• :":early 40% of the new volatile organic compound (VOC) emissions 
according to the Draft EIR. DEm at Tables 8-15 and 8-16.41 Increased VOC emissions 
would cause a significant adverse environmental impact, and the Draft EIR claims 
this impact could not be mitigated. DEm at 2-2. VOCs can cause increased health 
hazards to workers and refinery neig~?ors. 

38 The Hindenburg dirigible w;u a hydrogen·rll!ed blimp famous because or the disastrous explosion of its conaems 
in night. 
39 The Draft EIR finds a significant over:an chemical accident risk, but admits thai its accident analysis contains 
significant uncen.ainliu. DEIR at 2·34. CBE believes the Draft EIR undereslimalu this risk. For more detail 
please see the section of these comments ~ing car.astrophic chemical releases. 
40 The amaunt of bydrogen sulfide in the process units and piping at any one time could be calculaled from process 
design data. but the Pra!l EIR failed 10 provide this information in illi inadequate project description. 
41 These emissions and new emissions from Wlks appear underestimaled. 
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• Most of the vast increase in greenhouse gases from the project. The 
proposed project as a whole would add on the order of two million tons of carbon 
dioxide (C02) to the atmosphere each year. More than 60% of these new C02 
emissions would come from the new hydrogen plant and delayed coker. Global 
increases in C02 emissions could cause regional climate changes leading to 
droughts, floods, and sea level rise. 

In sum, refming poor quality crude oil intQ valuable products requires more 
intensive processing and removing more impurities. More energy and raw 
materials are used. More hazardous materials are produced or needed on the site. 
More ffimpurltiesff and combustion products are released at the site as pollutants. In 
the case of Shell's proposed project, this would cause significant impacts from 
multiple chemical threats to the environment, refinery workers, refinery neighbors, 
and people who eat San Francisco Bay food resources. 

D. Refininz light sweet crude would sisnificantlv reduce hazardous materials. 
accident. water pollution and air pollution impacts of the reformulated fuels 

~-

All of the significant pollutant increases and environmental impacts 
discussed above would be avoided or greatly reduced by avoiding or greatly reducing 
the new processes associated with refming heavy, sour crudes. Alternative process 
modifications could be operated with less pollutant release and less environmental 
impact. 

Just as refining light crudes requires relatively smaller residuum and gas oil 
conversion, refining heavy crudes requires less naptha and distillate upgrading. 
Purvin and. Gertz at 12, 13. Modifying the Shell refinery to process significantly 
lighter crudes would probably require new isomerization and alkylation units, and 
modification of the crude unit to perform distillation differently. Shell's existing 
hydrotreating capacity might need modifications to produce reformulated fuels 
from sweeter crude. Piping changes and other modifications would probably be 
necessary to balance the refinery to run the new crude slate without excessive 
bottlenecks. 

For most of the chemical threats to the environment that have been 
identified, running light, sweet crude in these alternative processes would cause 
small or insignificant increases in environmental threats compared with the much 
greater increases in environmental threats from running heavy, sour crude in units 
that they would replace. 

The "light-refining" units would release smaller amounts of selenium, 
cyanide, H2S, coke dust, hydrogen, or C02 compared to the "heavy-refining" units. 
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They would not equal the PM10, NOX, CO, and SOX emissions of the heavy-refining 
units even if the light-refining capacity was increased to four times what is now 
proposed, based on data in Table 8-16 of the Draft EIR. · 

In one case, operating twice the new alkylation and isomerization proposed 
by Shell might result in greater amounts of sulfuric acid on site and equal VOC 
emissions compared with the proposed heavy-refining units (based on Table 8-16 of 
the Draft EIR). But in all other instances examined above the light-refining process 
alternative could greatly reduce environmental impacts. 

This processing alternative would significantly reduce selenium, cyanide, 
H2S, coke dust, hydrogen, and C02 impacts, may significantly reduce PMlO, NOX, 
CO, and SOX impacts, and might significantly reduce other environmental impacts 
relative to the proposed project. 

E. Construction and operation of modifications for the "dean" gude 
alternative would create safer jobs compared with the proposed alternative. 

If Shell builds the environmentally preferred project, instead of constructing 
and operating a larger hydrogen plant and sulfur recovery/sour water system, more 
hydrotreaters, and more cokers, Shell would build other process units. These may 
include the new isomerization and alkylation units, modified crude unit, 
r..odifications to current hydrotreating capacity, piping changes, and 
"debottlenecking" modifications discussed above. The alternative process 
co::-.struction and operation would require similar or greater labor relative to the 
;:-~oposed project. These jobs would be safer jobs because accident risk and pollutant 
ex?osures would be reduced. 

Unfortunately, the Draft EIR fails to compare the employment benefits and 
1·:e>rker safety of the alternatives. 

F. The Draft EIR fails to provide basic and essential information about the 
project alternatives and fails to foster informed public comment and decision
making about alternatives tharrould cause. or prevent. irreversible and 
cumulative impacts. 

The Draft EIR fails to identify, describe, or discuss the environmentally 
preferred alternative that is analyzed by CBE above. Incredibly, it fails to identify 
this alternative despite initial investigations of the alternative by other government 
agencies. It fails to discuss even the project proponent's concerns about the 
environmentally preferred alternative, as described below. 
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Shell told the Regional Water Board that lighter, sweeter crudes are "only 
available to the California market in limited quantities." Shell at 3. However, 
testimony to the Bay Area Air Quality Management District suggests that 2.4 million 
barrels of very low sulfur oil are produced each day on the Pacific Rim, and Shell 
itself produ~ 350,000 BBL/ day of this very low sulfur crude. Siegner at Appendix 
A. In comparison, Shell runs about 140,000 BBL/day at Martinez. Shell at 1. A 
Supplemental EIR should discuss the QUantities of different crudes being extracted 
and how they could be blended to form a crude slate for the environmentally 
preferred alternative. The Draft EIR did not. 

Shell claims switching crudes may "significantly increase manufacturing 
costs" to run light sweet crude and may cause its refinery to "become competitively· 
disadvantaged." Shell at 3. However, despite the higher cost the Chevron USA 
Richmond refinery runs a lighter and sweeter crude slate than Shell (Chevron at 1, 
2) and reports profits. It is nevertheless significant that heavy Central Valley crudes 
may cost ~12 per barrel while lighter, low-sulfur crude may cost about $19 per barrel. 
Purvin and Gertz at 14; and Siegner at 2, 3, 4. At Shell's 140,000 BBL/day throughput 
this might make a $350 million per-year difference. 

A Supplemental EIR should discuss the profitability of the proposed project. 
According to the analysis above, Shell stands to make an extra 35 % annual return 
on its $1 billion investment in the project by refining dirtier crudes. 

Shell claims that "[e}xport markets will have to be found" for the heavy San 
Joaquin crude if Shell stopped running it, and this "would mean shipping any 
displaced crudes through San Francisco Bay." Shell at 3. These statements are 
probably incorrect. 

Pipelines that appear to have additional future capacity connect the Central 
Valley oil fields to Cadiz, Four Comers, Texas, and three water terminals other than 
S.F. Bay. Purvin and Gertz at Figure n, 6, 7, 8. There will be non-export markets for 
this crude if ill!Y of the many California and western U.S. refineries now upgrading 
to meet reformulated fuels requirements choose to run it. Further, export markets 
will not increase S.F. Bay traffic if these other water terminals are used. The Draft 
EIR should provide adequate information and discussion to address these questions 
about the preferred alternative. It does not. 

Shell claims that "alternate crudes will have to be transported by ships" and 
implies that this could increase the number of crude tankers "traveling into San 
Francisco Bay." Shell at 3. Instead, when the California crude runs out Shell could 
be locked into more tankering and even dirtier crude refining. 

The Draft EIR states that: "California's oil supply derives almost equally from 
in-state and Alaska production and is expected to decline slowly over the next 20 
years, forcing the state to import foreign oil to make up the difference and to meet 
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increasing demand." DEIR at 14-3. Shell's consultant states that "California oil 
production has fallen for six consecutive years." Purvin and Gertz at 6. 

Central Valley crude oil shipments to the Bay area are already being 
supplemented by crude drilled off California's coast near Point Arguello. OCS 
Movement Sheets. Old cost estimates suggest that tankering Point Arguello crude 
may be cheaper than piping it to the Bay area. Van Nostrand's at 1750. Thus it 
appears likely that increasing amounts of Point Arguello crude will be tankered 
through the Bay to be refined by Shell in the future. The Draft EIR fails to discuss 
this likelihood. This failure is crucial because Point Arguello crude could carry 
three times more sulfur and selenium than even San Joaquin heavy crude, 
according to data discussed in the following subsection. 

Finally, Shell claims it can't switch crudes because its refinery is locked into 
heavy, sour crude refining. "'f MMC switched to light crudes, refinery 
modifications would be needed." Shell at 3. Shell's proposed modification may in 
fact be irreversible for the same reason. Modifications that ''would be needed" to 
switch crudes are feasible with wise use of Shell's $1 billion investment now. But if 
using up this investment locks Shell in to refining more and more Point Arguello 
crude it could have significant environmental impacts for the next generation. A 
Supplemental EIR is needed to discuss how we may be "locked in" to the refining 
alternative chosen for a long time t~ come. 
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G. The Draft EIR fails to identify or discuss the crude oil that these 
alternatives would run. This deficiency fails to foster informed public 
comment and decisjon-makini about alternatives tbat could cause. or 
prevent. irreversible and cumulative impacts. 

The Draft EIR fails to identify, describe, or discuss the crude that will be run by 
sm:. alternative. This misleads the reader who mft¥ infer that the choice of crude oil 
is unimportant to environmental impacts of the project. 

The properties of the crude oil to be refined are the essential founciation of 
any oil refining alternative. See eg. Purvin and Gertz at 2, 5, 11, 12, 13, 14. Crude 
slate properties are as important to designing a refining project as earthquake faults 
are to designing a high-rise, or salt intrusion to designing an irrigation project. They 
have fundamental effects on project design and environmental impact. The failure 
to discuss the properties of available crudes and describe which are the foundation 
of the project is a glaring error in the Draft ElR. 

These examples, from crudes that are either run in Bay area refineries or 
extracted from the "Pacific Rim" area and potentially available to them, show there 
are vast differences between available crudes: 

Selenium Asphalt ' residuum 
Crude type .5..u.l.f.J.u: in ug/kcr, distillation yield 

Shell Martinez 1.2\ 450-490 74.6\ (a) 
Central Valley .2-1.2\ 450-600 17.3\ - 65.7\ 
Pt. Arguello 3.6% ??? 
Alaska N.S. .7-0.8\ 80-120 31.3% - 36.3'11 
Texas 150-350 22.6% 
Arabian 30-40 
Daqing(China) 0.08% 
Miri(Malaysia) 0.07% 
Minas (Indones) 0.08% 
Barrow Island O.OH 
California 200-1,400 

(a) Distillation fraction aboY.e 650 degrees, except lube cut. 
Sources: Tosco, 1991; Siegner, 1990; Shell, 1992; Chevron, 1992; 
Purvin & Gertz, 1992; OCS Movement Sheets, Attachment 1; and 
Arthur D. Little, 1989. 

The differences in the crude oils listed could have dramatic effects on 
pollutant release rates. Selenium is one example. 
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Figure 1. (Section VI) 

For every barrel of oil refined, the Shell Martinez 
refinery releases nearly twenty times more selenium 
to San Francisco Bay than the Chevron USA refinery. 

Milligrams of 
Selenium 
discharged to 
S.F. Bay per 
barrel of crude 
oil refined. 

Shell Oil Co. Chevron USA 

Sources: Selenium discharge data from oil company self monitoring reports as 
analyzed by the Regional Water Quality Control Board, October 12,1992 "Mass 
reduction strategy for selenium." See page 39. Crude oil throughput data from 
NPDES applications submitted to the Regional Board by the oil companies. 
Per. Comm., Mark Ruderman, Regional Water Board, Oakland, CA., July 21, 
1992. These throughput data were corroborated by other publicly reported data. 
Per. Comm., Harold Lipps, Bay Area Air Quality Management District, San 
Francisco, CA., July 21, 1992. For more information contact Citizens for a Better 
Environment, San Francisco, Calif., 415/243-8373. 
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Refining some of these crudes would bring 4- to 35-times more selenium, 4-
times more heavy ends, and nearly 100-times more sulfur into a refinery. It would 
require more hydrotrealing capacity and heavy ends processing such as coking to 
handle these increases. These same processes increase the transfer of this pollutant 
to the local environment. Selenium partitioning from oil to water occurs largely in 
sulfur removal (eg. hydrotreating and hydrocracking, see Chevron-b at 3) and in 
coking (DEIR at 6-15), where heavy ends that tend to contain more selenium 
(Purvin and Gertz at 3) are intensively processed. 

The cumulative effect of bringing more selenium in and also putting a 
greater portion of this into aqueous waste streams probably explains why Shell and 
Unocal bring 6- to 10-times more selenium in per barrel but put 20-times more into 
the Bay per barrel, compared with Chevron, Pacific, and Tosco.41 Figure 1 rompares 
Shell and Chevron selenium discharges to the Bay per barrel of aude refined. 

The Draft EIR fails to discuss these inter-related effects on pollutant impacts 
despite the extreme concern over the very high sulfur content of the Point Arguello 
crude. This aude might be increasingly refined by Shell aitd/or other Bay area 
refineries. The table above shows it contains 300% more sulfur per barrel than even 
heavy San Joaquin aude. Since sulfur and selenium are correlated in California 
crudes. Point AriJUello crude may contain on the order of 300% more selenium than 
heavy San Joaquin qudes. Tosco at Appendix A. Refining a slate with any 
significant amount of this "dirtier" crude is consistent with using the far more 
intensive processing Shell proposes, and could cause Shell's selenium releases to 
more than double. 

The Draft EIR's failure to describe the future aude slate thus ignores a project 
component that may cause order-of-magnitude increases or decreases in emissions 
of some pollutants, depending upon which inadequately discussed alternative is 
chosen. 

42 Unocal's crude selenium content is 810 ug/L (Unocal, 1992), Shell's is 470 ppb (Shell, 1992), and 
Chevron's, Pacific's, and Tosco's would be no len than 80 ppb based on refining Alaskan North Slope 
crude and the table above. Shell and Unoal release 27.8 millignams of selenium to the Bay per BBL of 
crude refined, as a weighted average, and the weighted average of Chevron USA, Tosco, and Pacific is 
1.4 mg/BBL according to CBE analysis of the Regional Water Quality Control Board's October 12, 1992 
Staff Report, page 39, and the refineries' reports of oil throughput in NPDES permit applications. 

69 



145 

H. A Supplemental Draft EIR is needed. 

A proper Draft EIR must identify and discuss the reasonable alternatives to 
the project including the environmentally preferred alternative. It must follow its 
assertion that present crude supplies will diminish by stating what new crudes will 
replace them in the project. It must describe the oil that will be refined in this new 
crude slate. It must include and discuss the selenium content of Point Arguello 
crude if this crude that could cause significant cumulative impacts will be refined in 
the Bay area as a result of the refineries' modification projects. 

Unfortunately, any failure to provide a Supplemental Draft EIR that allows 
for public discussion of responses to comments on these omitted discussions would 
very likely fail to foster informed decisions. The omitted discussions are crucial to 
allow informed comment and decisions. However, Shell and other oil companies 
have not provided adequate information for such public discussion despite recent 
regulatory requests. See eg. Shell, 1992; Chevron, 1992; and Unocal, 1992. 

Despite refiners' trade secrecy claims, a significant portion of the relevant 
information was gathered by CBE (with considerable difficulty) and this type of 
information is obviously not confidential. However it is costly and difficult for the 
public to gather independently. The oil companies have interests in maintaining 
maximum flexibility to decide future crude slates that maximize profits. See eg. 
Chevron USA at 2. 

The potential conflict between such private interests and the public interest in 
examining options and their environmental effects is precisely the reason why 
CEQA, NEP A, and most environmental laws were enacted. A Supplemental Draft 
EIR that adequately discusses these issues should be prepared for public comment as 
soon as possible. 
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APPE.'iDIX A 

SELL'•\IID1 CORRELATIO:-i 

· There are several references to sele;;ium content of crude oils in the lit::rarure (?il!ay et 
z.l., 1969; Shah et 3.1., 1970). Sele:i·~:n analysis in crude is difficult and muSt· be done us:ng 
neutron activation analysis. We-plotted selenium in pans per billion (ppb) versus weight percet,t 
sulfur content of the crude on Figures A·l and A-2. We found that only California crudes wit.i 
greater than 0.5 percent sulfur cor.!ent have increased seleniur:t content .,..;th increased cr..!de 
sulfur content. Other crudes from C.e vdous states in the USA and outside the USA showed 
esse.'ltiilly no · increase iil selenium with L-lcreases i!'l crude sulfur content.· Aiso the highes: 
selenium cor.ce.'lt:·ations were found b Cilifomia crudes. California crude.; can have seleniu:.: 
concentntions up to 5 times greater tl",a..'\ those in crude~ from outside California. 

. On Figure A.-1 (data from Pil!ay et al., 1969), the selenium concentrations of 41 c!:l.ldes 
from 10 USA su:es are p:ese:~tec:!. Eg!:t~n of the data points are for Te;o;aJ crude. Tney show 
a scatter about th~ correlation lil'l.e as :.'ley range frcm approximately 150 to 350 ppb seleniur:1 . 
There is no correiation with increased su!.i\:r content fer a..'ly of these crudes. At sulft:r levels 
pelow approximately 0.3 percent sulfu: , the selenium content does decrease slightly with 
decreasing sulfur. 

· On Figure A-2 is plotted tb.e co::-elation line frorn Figure A-1, the data of Shah et ~ . 
. (1970),, and data obtained by Tosco. California crudes with approximately 1 to 2.5 perce::t 
sulfur content show increaJed seler.:u::-. wi!h increasing suliur content. This is .a very strong 

· reiationshlp v.it.'l enough data points :o feel ccnfid~nt d:-..wing a "Calircmia £e!e:~ium· line. 

. The C!at.a of Tosco is an L-. O: qe~.c e :1 t ch~ck of both lir.es shown on Figure A-2. Tr.e 
San Joaquin Valley (SJV) data shO'-" €GO pi:lb selenium versus approximately 650 ppb sele~i l! r:; 
from t'li: California line. The Alasb . ~e>r~'1 Slope (ANS) data point is 120 ppb versus 200 ppb 
from t.~e correlation lir.e . 

. · . We feel th~ over-...11 f1t oi '"'~ e C:a::z poir.:s is good . Consid~ring that the li!eraru:e cat.a 
were fror.1 analytical tests done in l S:.? l't=ough 1970 in two sep<.."<.te laboratories a..'l.d the Tos~o 
data. were obt.air:ed 20 years !at:: in ;;.-.ot..c.er laboratory, or.e cot.!ld say t.l)e agree me::; is u::us·JGlly 
go9d. ~us, we feel confident Li <.cc:e;:t.."g Figt.!res A-1 2.1'.d A-2 as a basis for these sele :-:i ~.: :.~ 
discussions. 

0 C Browry and Cah:lwell 
~ CC:"5•. :an:; 
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Pillay, K. K. S., Thomas, C .. C., ·a.11d Kaminski, J. W., 1969. 
Activation Analysis of .the Selenium Content of Fossil Fuels. 
App/icarior.s and Technology 7:478-483. 

A-4 

Neut:on 
Nuclear 

2. · Shah, K. R., Filby, R. H., and Haller, W. A., 1970. Determination of Trzce 
Elements i'l · Petroleum by Neutron Activation Analysis. Journal of 
Radioanalyrical Oimisrry 6:413-422. 

B C Brown and Caldwell 
~ CcrS\.~.;":s 
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Attacluo•n«o I 
CCI MOYIX!Ill'fO ! IPQ.l, 

HmH .sJ:llmi Wl: ~ mw. (Hut) {Blend) (Heat) 

Jill, 91 2,500 -o- -o- a,,oo 
Auq, 91 20,000 4,100 -o- H,lOO 
Sap, 91 40,000 9,500 soo 21,500 
oct, 91 21,100 ll, 100 950 J:Z,200 
Mov, 'U 15,600 15,000 1,9oo· 6,8$0 n,uo 
Dec, 91 17,600 17,500 1,950 35,100 
Jan, 92 4,aso 20,500 4,:1.00 ~5,350 
F•b, 92 4,850 31,400 6,4·?0 U,2!10 
Mar, u 5,800 19,400 4,500 4,850 30,050 
1\pr, t2 15,000 23,750 4,200 10,000 41,7110 
Kay, u H,ooo 24,500 3 1 1150 .s,ooo 45,!100 
J11n, 92 l4. 4!50 29,700 3,~00 3,JSO 47' 300 
Jul, 92 U,l50 30,900 3,700 s,ooo 52,7!0 
.\\19 1 92 u,ooo 30,000 4,500 41,000 
ts&p, 92 u,gso 28,000 4,500 !1,000 51,1!10 
Oo::t, 92 u,uo ~9,100 3,,00 a,ooo :se,sao 
Nov, 92 22.~00 24,400 eoo 2,000 7,000 !15, 600 
0$C:, 92 U,4!0 28,400 )00 1,100 ::10,000 u,uo 
Jan, 93 9,000 ~l,700 1,450" 4,400 21,.00 !7,!00 
Feb, 93 8,000 4J 1 000 5,300 6,400 t,OOO 8~,400 

Mar, 53 a,~oo 51, soo ~.uo !1, 700 0 69,!00 
Apr, ~3 1~,aoo 47,SCC .!5,000 2,000 3,800 66 1 100 

xay, 93 14,000 :l4.,SOO 4,000 3,300 l!I,SOO 67,300 
(ltomina1:icna) 

North ~•preaer:ta d•livariea at.·Pantlanc:l 1:0 T•lUtco. 

South raprosanta dolivari&e at .Pantlanc:l to Tou~ Corn•rl Pipe Lin•• 
'ast repreaents volumes tranopcrte4 to Taxa• aa w•ll aa minor alounta ot oi 
held in tanl<aqe. 

Total (Neat) r•~loet• ocs raeoipta tr~ tha CXMT, 

74-152 - 94 - 6 
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DEVELOPED BY THE COMMUI\'lTY SAFETY ALLIANCE OF CONTRA COSTA COUNTY: 

CITIZENS FOR A BETTER ENVIRONMENT, COMMUNITlES FOR A SAFE 
ENVIRONMENT, RODEO CITIZENS ASSOC!A TlON, TOXJC CLOUD TASK FORCE, 

WEST COUNTY TOXJCS COALITION. 

INDEPENDENT COMMUNITY INSPECTIONS 
COMMUNITY TECHNICAL ADVISOR PROGRAM 

Create new program of community technic.al assistance and a new full time 
position at BAAQMD of Community Technical Advisor to serve as a resource 
to citizens and community organizations regarding refinery and chemical 
plant emissions. Provide a qualified petrochemical expert to review 
documents and relevant data:, monitor facilities, and interview employees 
and community members concerning plant emissions and health and safety 
issues. Assist community organizations in developing recommendations to 
the company and BAAQMD Board of Directors for continuous improvement 
on these issues. 

ACCOUNTABILITY TO THE COMMG'N!TY 

The Community Technical Advisor would be hired and discharged by the 
Refinery Subcommittee of the BAAQMD Board of Directors with the advice 
and consent of a Community Risk Panel (CRP} made up of representatives of 
the 5 community and environmental groups that brought the proposal to the 
District. The subcommittee and the CRP would review the performance of 
the Community Technical Advisor on a regular basis. 

COMMUNITY ACCESS TO FACILITIES 

The Community Technical Advisor will include citizen access to and 
participation in the advisor's activities. This should include accompaniment 
on plant tours or inspections with the prior approval of the company. 

FT.JNDING 

The program and the Community Technical Advisor would be funded by 
permit fees collected from Bay Area refineries and chemical plants. A first 
year budget for this program should include salary for the Community 
Technical Advisor, an office space in a refinery community, support staff for 
clerical work, and some money for outside consultants. 

RESOURCES 

Community Technical Advisor would have the ability to contract out for 
experts and consultants if necessary to evaluate concerns brought by citizens 
and community organizations. 

Contact: Denny Larson, 415-243-8373 • Henry Clark 510-232-3427 
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PROPOSAL - CITIZENS FOR A BETTER ENVIRO~ENT 

The PROPOSAL 

create a new program of community technical assistanco. 

Response - YES 

Create a new position (~dvisor) to serve as a resourco to 
citizens and community organizations regarding refinery and 
chemical plant. emissions. 

Response - YES 

Provide a qualified "chemical expert" to review d.oc\llllents 
and relevent data, monitor facilities, and interview 
empioyees and community members concerning health and safety 
issues. · 

Response - SCOPE OF WORK(AUTHORITY) AND QUALIFICATION MUST 
BE DETERMINED PRIOR TO ANY DETER.~INATION AS TO HOW THIS 
ACTIVITY SHOULD OR MAY BE CONDUCTED. . 

Assist community organizations in developinq recommendations 
to the company and Oistriet Board of Directors for 
continuous improvement on these issues. 

Response - DISTRICT STAFF WILL PROVIDE AS MUCH ASSISTANCE AS 
POSSIBLE TO ALLOW COMMUNITY ORGk~IZATIONS TO REACH 
AP?ROPRIATE CONCLUSIONS AND RECOMMENDAtiONS. THE STMF WILL 
NO~ PROVIDE Jl.N ADVOCATE OTHER T"rl.AN TH~ ADVOCACY WHICH THE 
DISTRICT IS ALREADY CHARGED WITH PROVIDING. 

ACCOUNTABILITY TO THE COMMUNITY 

The Advisor ~ould be hired and discharqed by a sub-eon®ittee 
of 'the Board, ~ith the consent of a Community Risk Panel 
(CRP). 

Response - NO 

Tte sub-committee and the CR? ~ould review performance en a 
regular basis. 

Response - NO 

COMMUNITY ACCESS TO FACILITIES 

The Advisor will provide citizen access to and participation 
in, the Advisor's activities, includinq accompanylnq the 
Advisor on plant tours or Inspections, with the approv·al of 
the company. 
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Response - NO, THE REFINERIES HAVE ALREADY STATED THAT THEY 
WILL NOT PROVIDE ACCESS TO PRIVATE CITIZENS. 

FUNDING 

The prog~am and Advisor would be funded by permit fees 
collected from Bay Area refineries and chemical plants. 
Fees should include fundinq of the Advisor, a community 
office, support staff, and funds ~or outside consultants, 

Response - THE COMMUNITY ASSISTANCE PROGRAM WILL BE FUNDED 
OUT OF THE GENERAL FUND. NO COMMUNI'l"i OFFICE IS CURRENTLY 
PLANNED. CONSULTANTS WILL BE FUNDED OUT OF I?Rf'i:SSIONAL 
SERVICES FUNDS, IF AVAILABLE, FROM THE GENERAL FUND.. THE 
ADVISORS SALARY WILL BE FUNDED BY ASSIGNING THESE DUTIES TO 
VARIOUS, CURRENT STAFF MEMBERS. 
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OFFICE MEMORANDUM 

JUNE 25, l.993 

DRAFT 

TO: INTERESTED PARTIES 

FROM: AIR POLLUTION CONTROL OFFICER 

SUBJECT: COMMUNITY ASSISTANCE PROGRAM 

DRAFT DRAFT 

A significant ele~ent in the District Community Technical 
Assistance Program (C-TAP}is the co~unity Technical 
Assistance Officer. The purpose of this memo is to identify 
the form and function of this officer. · 

The Community Technical Assistance Officer (CTO) will reside 
in the Enforcement Division under the Dirtection of the · 
Engineering Services Manager. The Engineering Services 
Manager is Responsible for the conduct and evaluation of the 
Community Technical Assistance Program. 

Proqr~~ Goals - C-TAP is intended to provide citizens 
within each community surrounding a refinery or major 
chemical plant access to infornation in the following areas: 

l. Information regarding the current status of the 
facility including recent inspections, audits, or 
other activities involving the District. 

2. Information regarding the activities of other 
regulatory agencies dealing with: 

a. Emergency Response to hazardous ~aterial 
incidents which ~ay have on-site and community 
impacts relating to public health, property and 
the environment. 

b. Accident prevention and preparedness. 

c. Compliance with applicable rules and 
regulations. 

3. Information relating to past and proposed actions 
by the District or other agencies. 

4. Information relating to a particular event which 
had, or may have had a direct impact on the 
community. 

The Engineering Services Manager will develop a timeline for 
the completion of the identification and implementation of 
each goal and related objectives. 
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.t· APPENDIX I - PROGRAM DESCRIPTIONS 

1. COMPLIANCE ASSISTANCE 

!/ Ptogram Cost: $39.000 

Objectives/Activities/Outcomes: 
Provide staffing for the Compliance Assistance •Hotline·. The hotline is a one·stop answer 
office to assist business with answers regarding District regulations. This service has 
received much acclaim by industry groups. 
Develop and conduct Industry Compliance School for two small business categories. This 
program helps industry develop self-inspection techniques and avoid violations. 
Two courses will be taughtt four_ sessions each: for the maximum number of panicipants 
possible. 
Develop op&;atinQ procedures for Industry Compliance School Program. 
Respond to engineering in~uires from industry, up to 40 /day. The current staffing level will 
make it difficult to handle these calls effectively. · 
Review and resp. on.d to spe.cial co.ating _Petiti.ons. \ 

1 t, i' .. ·(~-"'"'/''''· ...... \ _()-0,., ~v ..... ~~ :...-: r ; ... ~. ~· ~ I' ·!J~ 

( 

.. 2. COMMUNITY ASSISTANCE ,;_ N 1.?' <.,?) 
il ~~ ,. \ S .. ~ ~ -r-.--~ Program Cost: $138,000 

A . -/Pf":. ,.,- . S ::··'I~ 
:: , [ ('-"' jectives/Activities/Outcomes: \ • 

·(ia;.~.Jr • The objective of this program is to implement measures recommended by the APCO from 
[f :J the Community Safety Inspector study. 
/' tJ The District will conduct 3 comm~nity meetings relating to specific sources in a geographic 

J ' ····----. ------------~----
.J.-1,/ ~C~:st~~~~ will establish a,Gformation liai~at a toll-free numbe~q 

((F -r:.AJL . elatino.to.a.s~ecifil'..liQ.\!!P.e~~.l!lt----·------· · ----- ....... _,; 
f.J!)J · -·J • The District wilt prepare Incident Repons relating to Public Nuisance cases and make these 

reports available to interested parties. 
--;: I • The District will prepare annual reports for refinery and chemical plants in the counties of 

~fl41\. Contra Costa and Solano. Each report will summarize all District activity for the preceding 
, ·_;1~· year. 

V/ /f-.· The District will continue to staff each refinery with at least one fuU·time inspector. 

1
< t/-- !~ ', The District will continue to provide 24 hour response to community nuisance compiairns. 
t/ _. J Community meetings. 

Information ·clearinghouse·. 
Staffed Information liaison phone. 

:/' c..-= Incident reeoryC• 
.~:. Inspection report for nuisance complaints, including incident repons. 

/': /'"· Develop and participate in Community Outreach Program fstaft required}. 

\ 

\ 

The outcome for thls objective is to communicate to the communtty the steps industry has. 
or has not. taken to. achieve eompjianc~. as wet! as 'tO...&..O.Jll!ey_emissions information-. -~
The effectiveness Of thiS P~Ogram-~~i di~i~i~hd·~· to the reduction of engineering su~por. 
from the following activhies: 

Community meetings associated with this program. 
Annual refinery and chemical plant reports. 
Information clearing house. 

r , 
- l.~ 

P•go A· (15} 

? • . •.r.1 , 
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~ PE'fROCHEMICAL ACCIDENTS 
Get. 30,.1991- Oill•ak a1 Chevron's Richr!'>o~>~ re(in~rt spar\<o fire 
1 1hat 'forces the evacua;1on of lO!lX.eepers ftorn 1he P.lch:ncnd·Sera Rafael 

Bridge. · 
Dec. s, 1991 - Vslve ma!fl..:tlcticn at Ch~v:o!'l tc:;eviS cstaJyst dust and 

soot on!o Point P.~hmvnd t=!.nd sur:ounding areas. Co'Jn;y activates em,gr
genC't alert ne!v,o:i<, warns :esiCer.~s \0 slay !r.ooo:s. 

March 31, 1992 - Tube rupture causes explosion and fire at P2ciflc 
Refining. in He;cul~s. Cropping 11akes of charrvd aiumi~um en parts cf 
Rodeo. 

May 29, 1992 - Co~ilng '!:..:De rup1ure at Pacl~ic t:'.efining teJeasss 
croud of oil mis1 that cov.;:s parts of r.ooeo. Coumy activates em(trQ&f'cy 
alert ~etwork, ·Narns reside:-~~s to stay inCccrs. Hlghway 4 and lni.ers1a1a 
sao clos&d !or se ... era.l t\Qurs. 

June 22, 1992 - Ch~mical spill and fire at Rhcme.Pc::ulenc Basic 
Charn~cais in Martinez kH!s or,e worker and seriously injures anott-,&r. 
Ceuse unde:ermi:1ed. County act:vatss er:'\ergancy ale.."t net.vork, warns 
residents lo stay inC<:>ors. 1 : 

.c-<f :June 23, 1.992 - ?ump failure at Chevron r~flnery releases a cloud of 
~porlzod P!!lroleum. Coun:y activaH~s emerl)ency alo,"l r>el'work, warns 
resldenls to stay lncioors. w:.,.,cs W~f most of the cloud over \he Bey. 

July 29, 1992- tiigh-pr~ss:ore hose bursts while t"c workers are ser
vicing a Te>.ac:> oil pipeilr.a in Martinez. One worbr !<!lied, one seriously 
injurod. . ·~· 

Aug. 9, 1992 - Q\mpressor lai!ura et Exxon renr.ery In B&oiCia 
causes fue "'·d g~era1~ clouds cl bla<?< smoke ;een !:or.'l S.AA Frer.cis-
co. . : . 
, Aug. 12, 1992- Hyorcgen csceoilY,I trom a leaking !uee at the Tcsco 

lefinery ;n Martinez causScs ~ fira CLo.;d explosion that sJ!gh~ty ~jures one 
woli<er. 

I 
). 

I 
I 
i 

I· 
I 

I 
I: 
I• 

I 
I 
i 
I 

I 
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0 TOXIC SPILLS IN CONTRA COSTA 
Contra Costa County's worst chemical spills and leaks 

in the past five years: 
•AprlllO, 1989: An oil processing un~ at Chevron re

finery exploded, injuring nine and forcing the evacuation 
of hundreds of nearby elementary schoolchildren. 

• Sept. 5, 1989: Explosions and a fire at Shell Oil Co. 
in Martinez seriously burned two employees. 

• May 5, 1991: A malfunction at the agricukural plant 
at Dow ·Chemical Co. in Pittsburg released hundreds of 
pounds of chlorine gas and carbon tetrachloride gas, 
sending six workers to hospitals. 

• June 25, 1991: About 700 pounds of liquid chlorine 
leaked at Dow Chemical Co., sending 30 workers to hos
pitals. 

• Oct. 30, 1991: Oil leak at Chevron's Richmond refin
ery sparks fire that forces the evacuation of toll collectors 
from the Richmond-San Rafael Bridge. 

• Dec. 5, 1991: Valve malfunction at Chevron spews 
catalyst dust and soot onto Polnt Richmond and S\l<· 
rounding areas. County activates emergency alert net
worl<, warning residents to stay indoors. 

• March 31, 1992: Tube rupture causes explosion 
and fire at Pacific Refining in Hercules, dropping nakes of 
charred aluminum on parts of Rodeo. 

• May 29, 1992: Cooling tube ruptures at Pacific Re
fining, releasing cloud of oil mist that covers parts of Ro
deo. County activates emergency alert networl<, warns 
residents to stay indoors. Highway 4 and lnt.,rs!ate 680 

. closes 1or several hours. 

_.June 22, 1992: Chemical spill and fire at Rhone 
Poulenc Basic Chemicals in Martinez kills one worke 
and seriously injures another. County activates emerger 
cy alert network, warns residents to stay indoors. 

• June 23, 1992: Pump failure at Chevron refinery re 
leases a cloud of vaporized petroleum. County activate 
emergency alert networi<, warns residents to stay ir 
doors. Winds carry most of tlo-e cloud over the Bay. 

• July 29, 1992: High-pressvre hose bursts while tw, 
workers ate servicing a Texaco oil pipeline in Martine: 
One worker killed, one seriously injured. 

•Aug. 9, 1992: Compressor failure at Exxon refiner 
in Banlcia causes fire and generates clouds of blac 
smoke visible from San Francisco. 

•Aug. 12, 1992: A leaking tube at the Tosco refiner 
in Martinez lets hydrogen escape, causing a fire and e> 
plosion that slightly injures one worker. 

• Aug. 22, 1992: Bullet holes in a piastre tank appea 
to be cause of a leak of nitric acid at Elec:ro Forming Cc 
in Richm'ond. About 130 people are sent to hospitals a· 
ter breathing the toxic cloud. 

• Sept. 5, 1992: A gas odor causes the evacuation< 
Sunvalley mall in Concord. About 20 people are !reate 
at hospitals for breathing problems. 

• June 18, 1993: A mixture ol butane, propa.oe an 
hydrogen sulfide gases is released !rom a relief valve < 
the Tosco refinery. The cloud flca:s toward Antioct 
sending several people to the hospi~2.l wi~h burning eye 
and shortness of breath . 
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CHEVRON'S RECORD• 

W.y 1982 • Ch~ical leak from Chevron refinery sends seven workers at 
n~arby Richmond Produce Comppany to hospital. 

1984 - Major release of Hydroqen Sulfide (H2S) and ammonia. 78 workers 
inju~ed~ 1200 evacuated. 

Auguat 12, 1984 • Distillation unit catches fire. Two workers injured 
Fire officials allow fire to bUfn for two days until it 90es out. 

Auguat 7, 1986 • Collapse of support pipes at Chevron Lon9 Wharf kills 
two. 

~e 8, 1988 • HydrOQen sulfide released for two hours into the air. 

December 1988 - Vapor leak sends Richmond/San Rafael Brid9e toll takers to the 
hospital complainin9 of lunq and eye irritation. 

April 8, 1989 • Four Chevron Ortho workers injured; noxious release of mercaptan 
vapors, dimethyl sulfate and methylene chloride into the air. 

April 10, 1989 - ~xplosion (fireball shoots 250 feet into the air) and fire at 
refinery injures nine ~orkers, burninq three seriously. 275 children from Verde 
~lementary school ere evacuated Black clouds of particulate-laden smoke pour into 
c~nity fe: six days+ 

Nay ll, 1989 • Oil tanker crash into Chevron Long ~~arf eausinq extensive damaqe 
but no injuries. 

January 27, 1990 =Compressor fails and larqe flare is ~tted. 

September 30, 1990 • Train derails eausinq two ammonia ears to overturn outside 
fertizer pl~nt. No release. 

November 11, 1990 • Fitting breaks and hydrogen sulfide is released into air. No 
injuries repo~ted~ 

OCtober 16, 1991 • Tanker truck leak spills 120 lbs of ammonia nitrate onto Nortb 
ltieh.-.ond st:eet. 

October 30, 1991 • Fire at catalytic cracker. Blaek clouds of smoke blow o~t 
over brid~e and bay causinq toll takers to be evacuated. 

December 6, 1991 • Toxic release of heavy metals including cancer-causinq 
nickel from same the unit as Oct 30th fire. The blanket of chemical dust on ?t. 
l"<.ich:>ond :oecessitates massivo. clun-up first use of County Oepartmet of l!ealt!"l • s 
~4r;e~cy ~ctification ?roqr&m~ 

Dece=Oer 19, 1991- accidental release of hydrOQen sulfide and sulphur dioxice 
throv~~ fc= flare. 

December 26, 1991- spill of thousands of ;allons of jet fuel into a r~noff 
pone. 

December 31, 1991- oil tanker spills fuel oil into the Bay 

Ja.nuary 30, 1992"- Bart is shut down for 26 minutes d1>r~n9 rush hour ""d 
l>undreda of callez:a u faz: away as Fremont co~~~plain • of foul odo" after" 
hydrogen ouH!ide water leaks frOill a pipe. 

CITIZ£NI FO" A alTTift INV1,.0WU:INT 
!::)1 S•e~nd S':f .. t.. SuU• lO$, S.ft fn~td•co CA tUO'J (tUt 2Cl-U')) 

•cc::-.;:-:.:~c. ~:c-::'1 3a:,· A:ea p:ess :epo:ts by CB~ 
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Funher, both wind speed and direction may 
change during the course of the release. Be· 
cause of this. it is suggested that planners use a 
c ircle for fixed sites or a corridor for transpona· 
tion routes when estimating vulnerable zones. 

2.2.4 Application of Estimated Vulnerable 
Zones to Hazards Analysis for Ex· 
tremely Ha~ardous Substanc .. 

This section provides an overview of how vulner· 
able zones can be estimated as pan·of a haz
ards analysis. To estimate the zone, specific 
values must be assigned to each of the variables 
discussed in the previous sections. Values may 
be obtained from the reponing facilities. from 
techniques contained in this document, or other 
sources recommended in this guide. In several 
instances. this guide provides liquid factors 
which replace a series of calculations. These 
factors are intended to make the process of es
timating the vulnerable zones much easier for 
local emergency planning committees (LEPCs). 

The step-by-step hazards analysis described in 
Chapter 3 of this guidance is divided into two 
major phases. The first phase involves a 
~ of all reponing facilities to set priori· 
ties among facilities so that more detailed haz
ards analysis can be conducted for those facili
ties that pose the greatest risk should a release 
occur. The first phase employs assumptions for 
a credible worst case scenario. The second 
phase involves the reevaluation of the facilities 
by priority. During this phase the LEPCs have 
the opponunity to reevaluate the assumptions 
used in the screening phase on a case by case 
basis using data that may be unique to a panicu
lar site. 

Estimating Vulnerable Zones for Initial 
Screening 

Because of time and resource limitations. local 
planners may not be able to evaluate all repon
ing facilities at the same time or to the same 
extent. Thus planners should set an order of pri
ority among poten!lal hazards for ell facilities 
that have reported the presence of one or more 
EHSs in excess of the TPQ. One way to do this 

is to estimate a vulnerable zone radius using as
sumptions for a credible worst case scenario. 
Values that reflect these assumptions are as
signed to all the variables discussed in Section 
2.2.2. In this way, all facilities and substances 
are similarly evaluated to establish a relative 
measure of pOtential hazard for purposes of 
prioritization. 

The initial estimated screening zones are based 
on the following credible worst case assump
tions. 

• Quantity released: maximum quantily that 
could be released from largest vessel or 
interconnected vessels. 

• Rate of release to air: total quantity of 
gas, solid as a powder, or solid in solution 
is assumed to be released in 10 minutes; 
for liquids and molten solids, the rete is 
based on the rate of evaporation (rate of 
voltization). As explained in Appendix G 
this guidance simplifies the calculation of 
the rate of evaporation with a liquid factor 
which approximates. a series of calcula
tions. This number is called liquid factor 
ambient (LFA). liquid factor boiling (LFB). 
or liquid factor molten (LFM} depending 
on the handling conditions of the EHS. 

• Temperature: not applicable to gases or 
solids as powders or in solution: for liq· 
uids. dependent on whether they are used 
111 ambient temperature or near their boii· 
ing points: for molten solids, at their mel:· 
ing point. 

• Meteorological conditions: wind speed of 
1.5 meters per second (3.4 miles per 
hour): F atmospheric stability. 

• Topographic conditions: flat. level. unot>· 
str,ueted terrain; use of the dis;Jersto n 

model tor rural areas. 

• LOC: one-tenth of the (NIOSH) pu:>>,st;ed 
(IOLH) value or one-tenth of i~s a:;;;):-oxi

mation. • (See Appendix D for a c•scus
sion of LOC.) 

• Provided it is not exceeded by the ACGIH TLV. In this case. the TLV is used. 

2-17 
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ADMINISTRATIVE AGENCIES 

~nflirMn.tJJl Q;ullity ~t ~quiru 
JO-':D11y 'I'tri41f j11r Puhfu; Cmnm<r.t 

On JIJI kpects of '.Prcposd ~!JUfatum 

CH• as 93 Daily Journal DAR. 9835 

UL'IRAMAR.lNC .• 
Plaintiff·Appeltant, 

v. 
SOUTH COAST AIR QUALITY 

MANAGEMEl;i" DISTRJCT. 
Defendant-Appellant. 

No. B068366 
(Super.CtNo. BC02i555) 
California Court of Appeal 
Second Appellate Disttict 

Dhision One 
Filed July 30. 1993 

AJ>PEALS from a judgment of the Superior Court 
of Los Angeles County. Robert H. O'Brien, Judge. 
Afflrnled. 

Kaye, Scholer, Fierman. Haj~ & Handler, Aton 
Arbisser. Robert Barnes. McCutchen, Doyle, Brown & 
Enersen, and William H. Freedman for Plaintiff Md 
Appellant. 

Latham & Watkins. David J. Hayes. Juli Wilson 
Marshall, SuS31l S. Azad, McClintock, Weston. 
Benshoof, Rochefort, Rub:ll:ava & M:>cCuish, and 
Jocelyn Niebur Thompson as Amici Curiae on beholf of 
Plaintiff and Appellant 

Peter Greenwald. Disoicc Counsel, B:u-bza B:.ird. 
Principal Deputy, William B. Wong. Senior Deputy. 
Shute, Mihaly & Weinberger. M.:ui: I. Weinberger. 
Allett3 d'A. Belin, and Donie! P. Selmi for Defend.:mt 
and Appellant. 

James K. Hahn. City Attomey (Los Angeles). 
Vincent B. Sate. Deputy City Attorney, Kenneth L. 
Nelson. City Auomey (Tom.nce). Bu:Xe, Williams &. 
Sorenson, Carl K. Newton. Mich3el P. Kennv. Gencnl 
Counsel. Diane Moritz Gl:uer. D3vid N31.1:i. County 
Counsel (S3nta l!:ub:~r:~). S1cphcn Shane SCllk 3nd 
WiW= M. Dillon. Depuly Counly Counsel. Lloyd 
Hannon. County Counsel (San Diego). Terrence Dutton. 
Deputy County Counsel. hmcs B. Lindholm, Jr.. 
County Counsel (Son Luis Obispo). Roymond A. 
Biering. Deputy County Counsel. l:lmes L. )-.lcBride. 

County Counsel (Ven!ura). and James W. Tbonis, 
Deputy Colll11Y Counsel, as Amici Curi.:le on beh.ill o( 
Defendant and Appellant. 

Uluamar. Inc.. and South Coast Air Quality 
Management Disttict (" AQMD·) each ap~ from 
portions oJ a judgment. Therein, the trial courl upheld 
AQMD's power 10 issue a regulation challenged by 
Ultiam:lt, but found that AQMD had viola!ed a 
provision of the California Environmental Quality Act 
(Pub. Resources Code ["PRC"J. § 21000 et se<~.: 
heTeafle.r ·cEQ A") relating to a 30-day public comment 
period on an environmental assessment ("EA ·). We 
conclude the !rial court was correct in both respects and 
therefore affi!Tn the judgment. 

BACKGROtJ!->"D 

Hydrogen fluoride ("HF.) i!< a colorless. fuming gas 
or liquid acid. In concentrated form, it is used by oil 
refineries as a catalysl in the production o( high-«tane 
gasoline. HF is a toxic air conurninant.' Refrneries 
which do not use HF use sulfuric acid as a substitute. 

In March 1988. AQMD formed a task force 10 study 
the h:uards of HF use. The task force submined a 
report to the governing bo:ud of AQMD on March 29, 
1990. A summary of the minutes from the April 6, 
1990 meeting of the governing board of AQMD state.s 
th>t the board passed a motion to adopt its staffs 
recommendation "!hot the storage and use of large 
quMtitie.s ofHF he ph:>.s:.:l out by December 31. 1994." 
AQMD fonnul3ted n:le !~ 10 which. if adopted. would 
require that the use of r:F be phased out over a 
seven<yea.r period. :1..r-,d lhJt int!:-im mitigation measures 
be adopted. 

Norrn.aHy undc: CEQA. such a project, hJving a 
potentblly signi!Jc.:L~.t er~~ct on the en..-ironment. 
requires the p:-cy:l.:""2:l;;;1 vf :o...t e::;Yi.ronmer.W l.m~t 
report {"ErR .. ). a com;-lio.ted and time-consuming 
process. Howe,:e:. ::L-< such 25 AQ:-.9 c2n ayply 
to the SecrtU1"Y cf the Agency of California 
to h:Jve its re£'.!blo;;.· prc-gr:: .. rn certified. Once its 
regubtory progr.l.'T• :s ceni:ied. an ~gency is entitled lO 
prep:lre an EA, ~ ::~t-bn:vb:cd e:wironme;,wJ rc:port. in 
lieu of an ErR. and is extmpt f;um specif1ed p<mions of 
CEQA. (PRC. § ::'lOSO"S. subd" (c).) 

To qu.llify fN ceni!lc~:ion . .an agency's n::gubtory 
progr.lm must ~ goveme<j by regubtions which. inter 
alia. n:quire thot no p:oject will be appro,·ed if there :ue 
feo.sible ahem::~tives or mitis::ltion me.:l.Sures :lv:lll:lblc 
which would sobsuntlally k;sen any adverse implcl on 
the en\'i.ronment. and require th.:~t fin3l action on any 
proposll include the ""Iitten responses to significatlt 
environmenul poims nised during the evJ.lu::n.ion 
process. Additionally. the project pbn must be made 
:~v::lil::~ble for re ... iew and c:ommcnl by olht:r agencies :md 
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the" general public. {PRC. § 21080"5. subd. (d): sec. 
generally. Environment> I Proteccion lnformotion Center. 
.!J!£,. v. Johnson (1985) 170 CatApp.3d 604, 610·61L) 

AQMD submined its regulatory program to che 
Secrew-y of lhe Resources Agency of C31i!omb. who 
approved iL Pursuant to this authority. AQMD's sl:lff 
bega.n prepaD~ion of an EA. When distributed. the EA 
would focus public discussion on the adoption of 
proposed rule 1410 which, 3S noted. would evenlu3lly 
ba.tllhe use of HF. On February 22. 1991, AQMD set t 
copies or its draft EA by Federal Express to industrlal 
users .of HF, and by regular mail to olher in!eresled 
members of lhe public. The deadline for submiuing 
commeniS on the draft EA was set fonh as 1\i=h 25, 
1991. Sl\only after February 22. 1991, AQMD 
discovered th:lt lhe chapter of the EA which discussed 
the cumulative environment31 impaeiS of rule 1410 h~d 
not been sent 10 all interested parties. On M~ l, 
1991. AQMD mailed this chapter to everyone on the 
mailin&list. However. it did not e><tend the deadline for 
the submission of comments on the draft EA. thereby 
effectively making the comment period less th~ 30 
days. 

On April 5. 1991. following a public hearinphe 11 
members of AQMD's governing board who were 
present voted unanimously to adopt rule 1410. A!l 
adopted, rule 1410 prohibits oil refineries from using or 
storing HF after January 1. 1998. unless 1he physic31 
characteristics of HF are reduced to levels specified in 
the rule. Additionally. rule 1410 requires !hat. before 
"the phase-out date. a number of interim control 
measures be adopted. These measures ranged from 
"(m)ainwn[ing riF}sensith-e p:lint for leak detection on 
all valves and fl:>.oges for pipes and vessels handling 
[HF)" 10 "[m)>lntain[ing] containment systems." 

On May 6. 1991. l.Jluamar flied a pelitlon for writ 
of manda!e chaUenting AQMD's adoption of rule 1410. 
In material part, Ult:=ar assened that AQMD did not 
have the authority to adopt rule 1410, and that it~ 
not complied wi!h CEQA in various respec!S, including 
an alleged failure to aJiow a 30-day public comment 
period on the C. '":lit EA. 

On OctoberS, 1991, Ultnrnar sought summary 
adjucica:ion of i!S causes of action alleging AQMD's 
bel< of authority to adopt rule 1410. AQMD responded 
on October31. 1991, by filing its own summary 
adjudication motion directed to the s:Jme issue. On 
Kovernber 22. 1991. the trial coun determined that 
AQMD "has the broad authority to adopt Rule 1410." 

The balance of Ullr:unar's action was heard on 
April 22, 1992. In its sutement of decision, filed 
June 8. 1992. the trial court found that AQMD 
possessed the ~uthority to adopt rule 1410 pursua.nt 10 
sections 4000 I. 4Q.l02, and 4()440, a.nd that the EA was 
legally adequate in all respects except for lxk of a 
30-d:ly public comment period" As noted by the trial 
court. AQ!>ID's "own &uiddines, CEQA guidelines. and 

the (PRCl all require at1~t a 30-d:ly comment period. 
An EA of this scope and depth should ~ve had the 
widest possible exposun!, particularly a ch3pter 
discussing cumulative impact • 

The judgment entered on June 8, 1992, suspended 
rule 1410, pending a n:ev:llual.ion of the rule by AQMD 
following at least a full 30-d:ly public comment period. 
AQMD was ordered to consider and respond to any new 
comments raised during this comment period. 

ISSUES 
A. AQMD's Appe31 

AQMD co~tends that (I) CEQA's 30-d:ly period for 
public comment is in3ppli~ble to rule 1410. (:!) 
t.~~TanW" w:Uved its right to ch:lllenge rule 1410, a.nd 
(3) the trial court's order rcm:lllding the matter for a 
new comment period was overbroad. 

B. Ultramat's Appe31 

I.J11:r.l.rnat's prim~ contention on iiS appe31 is that 
AQMD does not possess the necessary police powers 10 

ph:ISe out preemptively the use of HF.' 

DISCUSSION 
A. AQMD's Appe31 
I. CEQA 's 30·day Public Comment Pe:iod Is 
Applicable to Rule 1410 

PRC SI!Ction 21091, subdivision (a), provides that 
"[t]he public review period for a draft [EIRJ shall not be 
less th:m 30 days: The fact that this section refers 10 
ElR's, r:uherthan EA's. is of no consequence. We note 
th:ll when cenifying AQMD's regubtory program 
p~t to PRC section 2!080.5, the Secret:l.ry of the 
Resources Agency of California staled that the AQ~ID 
governing "[b)oord has adopted CEQA implemcnta:ion 
auiddines which will apply to the review or proposed 
rules and will assure an intcrdisciplin~ approxh in the 
o.nalysi.s of all signific:ant, and potentially significant. 
environmenbl imp:1ets which m:ly result from these 
propos:Us.' Clearly. the Secrew-y of the Resources 
Agency of California w:.s not distinguishing beN·een 
ElR's and EA's at the time AQ!-ID's regula~ory 

program was certified. and neither s~U we, 
AQ~ID further argues that lud the Ltgislature 

intended !hot a 30-d:ly review period be applic:!ble to 
EA's prepared as p:u-t of cenified regulatory programs, 
"' weU as for ElR 's, it could luve amended PRC 
section 2iOS0.5 to pro>"ide for a 3t>-day period when it 
enxted PRC section 21091. Although not intended by 
ir. AQMD's argument 3tt\l:llly leads to the opposile 
conclusion. We S>Y this for the following re:ISOns. 

·A n:cognized rule of SCltutory construction is th:l! 
the expression of ccrl:lin things in a sutute necessarily 
involves elclusion of other things not 



170 

Tuesday, August 3. 1993 Daily Appellate Report 9837 

expessed-expressio unius est exclusio alterius. 
[Citation.]" (Henderson v. Mann Theatres Corp. (1976) 
6S Cal.App.3d 397, 403.) The pl:Un language of PRC 
section 21080.5, subdivision (c), which discusses the 
porliOO$ of CEQA from which a cenilied regulatory 
program is exempt. limits the exemption 10 'the 
provisions of Chapter 3 (commencing with Sectioo 
21100) and Chapter 4 (commencing with Section 
21150) and Section 21167." PRC section 21091. which 
specifJCS a pubUe review period of not less th311 30 
clays, Is a part of chapter 2.5. We must oondude thot 
the Lcpsbrure's exclusion of !his section from the 
specific llst of exemptions was intentional. 

Moreover, it is wcll·sealed thai, in ascertaining 
legislative intent, intetpre13!.ions of stalut.es which render 
words or a stalute as swplusage arc to be avoided. 
(Woods v. Young (1991) 53 Cal.3d 315, 323.) In order 
10 accept AQMD's argument, we would have to ignore, 
and thereby nullify, lhe Legislature's specific Jist of 
exemptions. 

As lhe Supreme Court recently emphwed, '!tlhe 
foremost principle under CEQA is that !he Legislature 
intended lhc act '10 be interpreted in such manner 2.S 10 
afford lhe fullest possible prot.ection 10 the environment 
within lhe re:asonable $COpe of the S!alu!Ory l311gu2ge ... 
(Laurel Heights Improvement Assn. v. Re2ents of 
Universitv of Californit (1988) 47 C:al.3d 376. 390. 
quoting Friends of Mammoth v. Board of Supe!"isors 
(1972) S Cal3d 247, 2S9J We conclude that an 
inletpi"Ctation of PRC section 21080.5 which conlncts 
lhe publie comment period would !hwart the legislative 
intent underl)ins CEQA.1 

F'mally, AQMD's contention !hat CEQA's 30·d:!y 
pubtic comment period.wu S3tislied since a compl<te 
copy o€ lhe dn!t EA was available for public inspection 
at AQ:MD'.s office foe more tho.n 30 days is without 
merit By mailing copies of tho draft EA to inte;-ested 
panics, AQMD assumed a duty to send complete 
copies. AQMD cannot now arsue that it mliled Loese 
copies merely as a couru:sy, and !herefore should not be 
held responsible for having mailed incomplete copies. 
Recipients of !he dn!t EA would natur:llly assume that 
they were being sent a complete copy. Relying on that 
assumption. they would have no reason to ex.:unine the 
dn!t EA at AQMD's office. 

2. tnttamar Did 2-:ot Waive Its Objection to .t,Ql>ID's 
Noncompliance With CEQA 

AQMD assens that Ulttamar wah·ed its right to 
challenge the adoption of rule I~ I 0 since (a) it failed to 
exhaust its administ.rati\'e remedies, (b) it rejected an 
extension of time within which to comment, ond (c) 
there was no demons~tion or prejudice. V./e reject 
these cl.l!ms. 

a. Ultram3J' E>.hausted Its Admini.str:Jtive Remedies 

PRC section 21171 codifies the e>.h3ustion of 
odministr.uive remedjes doctrine, Subdivision (a) of 
that section prohibits the commencement of any 
proceeding to atuck a project 'unless the 311eged 
grounds for noncompli3.!lce with [CEQAJ were 
presented 10 the public ogency or.illy or in writing by 
31>)' person." 

'The essence of the e•haustion doctrine is the public 
agency's apponunity to receive ond respond to 
aruculated factual issues and legal theories before its 
actions are subjected to judicial review." (Coa""iiiiin' for 
Siudent Action v. Cil'l of Fullenon (1984) 153 
Cai.App.3d 1194, 1198, original emphasis.) 

In this case, on March 18, 1991, counsel for 
Ultr:lm:u- sent a letter to James Lents, AQMD's 
Executive Officer. In this lener, \Jlttamar 'igorously 
protested 'the highly improper procedure$ being 
fc!lcwed l>y (AQMDJ in circula1ion of the tl.":t!t (E.A] 
for proposed Rule 1410.' and requested that the public 
comment period be extended to at least April 3. 1991, 
a mere nine d:!ys. 

By specifically objecting to AQMD's failure to 
djstribute a complete capy of lhe dn!t EA and 
requesting lh:n the comment period be extended for an 
appropriate period or time, tnuamar clearly s:nisfied its 
obligation to exhaust its administrative remedies. 

b. Ulttama.r's. Rejection of AQMD's Offer to 
Extend L~e Time Wilhin 'Wbieh to Comment on 
Chapter S:x Does Not Constilule a Waiver 

AQMD argues that Ultram3J' should be b:l.rred from 
compbinint thot the draft EA was not cin:ulated for a 
3CH!ay period since it rejected AQMD's offer to it o(an 
extension. 

By t'l.:liTcw!y focusing on its offer to Ultrarnat, 
AQMD ov<.!'looks the travity o! itS omission. The net 
effect of AQ>ID's oct ion was 10 deprive the pubUc of 
the full 30·C.o)' comment period on the EA. AQMD 
cannot rc:m:dy this omission merely by offering. in 3 
prh~i: tomm:Jnication. an e:x.u::nsion of the comment 
period to one member of 1h~ public. '"·e conclude th:n 
no \1,':!.!\er occurred." 

PRC section 21168.5 provides: "In any action or 
procteC:ng, other than an action or proceeding under 
Section 21168. to attack. n:view. set aside. void or 
a.'1nul 3 detennin~llion, fmdi:'lg, Of decision or 3 public 
agency on the grounds of noncompliance wil.h lh.is 
dh1sion. the inquiry shall extend only to whether there 
W:lS a prejudici:tl abuse of discretion. Abuse of 
discretion is est.:tblished if the ogency hos not proceeded 
in l m::nner required by bw or if the determin!ltion or 
decision is not supponcd by subsuntial evidence: 

AQMD :usens thot neither Ullr.lm:>:r nor any 
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member of the public was prejudiced by AQMD's 
failure to send out a complete draft EA. To support ilS 
~gument. AQMD nol<s thai none of the 35 witnesses 
who spoke at the public hearing "r.Used :1.1y question 
about the inadequacy of the time period for public 
review." A similar contention was rejected in 
Environmental Protection Information Center. Inc. v. 
Johnson. ~ 170 Cai.App.3d 604. There, the 
California Department of Forestry approved a proposed 
timber harvesting plan. t.ike the EA. the harvesting 
plan was an alternative 10 the preparation of a complete 
.ElR.. The Fon:s1ly Rules (former Cal. Admin. Code, tit. 
14, § 89S el seq.) n:qulred that the notice of approval be 
issued no lalcr than 10 days from the dale of approval. 
PRC so:c:lion 21080.5, subdivision (g). required that any. 
lawsuit to challenge the approval be flled within 30 
da~ of the date of approval. The California 
Department of Forest!)' failed to comply v.ith the 
l(k!ay rule. Nonetheless, it argued lha! the party 
challenging the approval was not prejudiced, since it 
was able to file its suit within the 30-day period. and 
lalcr secured leave to file an amended complaint. ln 
rejecting !his argument. the Johnson coun stated: 

"Full compliance with the letter or CEQA is 
essential IIi the maintenance of its lmpo!Wlt public 
p!llpOISe. {Citation.] Reviewing couru 'have a duty 
1o consider the legal sufrltiency of the steps W:en 
by [administt'alive] agencies [ciwion]. and we rrtust 

be satisfied that these agencies have fuUy complied 
with the procedural n:quirements of CEQA. since 
only in !his way can !he impo!Wlt public pUlposes 
of CEQA be protected from subversion. • [Cibtion.] 
At least. when these provisions go to the heart of 
the protective measu.n:s imposed by the sbtute. 
failure 1o obey them is generally 'pr1:judlcial'; 10 
rule otherwise would be to undermine the policy in 
favor of the swute 's strict enforcemen~ 

"The 10-day rule is a key regulation preserving 
the pubuc's right 10 challenge a plan appfO\·al 
without the undue haste caused by [California 
Department of Forestry's] violation of the rule. For 
this reason the 10-day time limit must be enforced. 
without afier·the-fact speculations on ephemeral 
possibilities of prejudice or the lad thereof: (170 
Cai.App.3d at pp. 622-623. fn. omined.) 

So in this case. AQMD vlo131ed not only PRC 
sec:tlon 21091. subelivision (a). which manda~ a 
minimum 30-day public rtview period. but also its own 
CEQA guideune 7 .7(c). which S'.:lles L~at re,·iew periods 
tor dnl'l EIR • s should be not less th3ll 30 d:lys. and rule 
llO(b), wbich n:quires public3tion of all stalf r<ports, 
including EA's. fer atle.:!St 30 d:lys. 

Funhermore, although only 12 pages of the 
288·poge dr:!ft EA were omitted. !he missing section 
was a.n entire ch.:1pter which focus~d on the cumubtive 
environmental impact of rule 1410. The significance of 
a ltuthful, complete and public dissemination of 
information relating to the cumulative environment:~~ 
impact of a proposed project was emphasized in 
Mountain Lion COllition v. Fish & Game Com. (1989) 
214 Cai.App.3d 1043. 1051: "The requirement of 
public review has been called 'the strongest asstll'allce 
of llle· adequacy of the EIR 0.' [Citation.] '{I]t is 
vitally Important that an E1R avoid minimizing !he 
cumulative Impacts. Rather, it must reDect a 
conscientious effort 10 provide public agencies and the 
general public with adeq uat.e and relevant detailed 
information about them. [Citation.)' [Citation.] • A 
cumulative impact analysis ... hich understates 
information concerning the severity and significance of 
cumulative impacts impedes meaningful public 
discussion and skews the decisionmaker's perspective 
concerning the environmental consequences of t.he 
project. the necessity for mitigation measure$, and the 
appropriatt.ness of project approval. [Citation.)' 
[Citation.]" 

Rural l..ando ... 'ners Assn. v. Citv Council (19&3) 143 
Cai.App.3d 1013 is also instructive on this subject. 
There. a public agency failed 10 submit a copy of its 
draft EIR 10 the Governor's Office of Planning and 
Resean:h State Clearinghouse before the public ageney 
approved a project. Under former California 
Administrative Code. title 14. Section I 5051, subdivision 
(b), the sbte clearinghouse was •n::sponsible for 
distributing environmental doclL"n<nts to State agencies. 
dcpar~ments. boards. and commissions for reYiew and 
comment.· The public agency . conceded that. by 
approving the project before submission 10 the swe 
clearinghouse, "it was ur.:~ble .10 respond to the 
comments received from [the Office of Planning and 
Re=rch] and other s:.>tt. agencies ..• : (143 
Cal.App.3d at p. 1019.) The tri.:U cou."! denied IT.:l.1c!.lle 
since it concluded that the violation "''as not pn:.juC.idal. 
In reversing. the Coul'l of Appe:!l st>!<d.: 

"Were we to a.:cept {the public agency's) 
position th3t a cl= abuse of discretion is only 
prejudicial where it can be shown the t'C$Ult would 
have ~n dif!err..nt in the absence of the error. ~e 
would allow 0 a subversion of the purposes of 
CEQA. Agencies could avoid compU>nCe with 
various provisions of !he law and argue that 
compliance would not have changed their decision. 
Trial courts would be obliged to evaluale the 
omined information and independently determine it$ 
'·aloe. This prospect h3s led olller cou.-ts to 
recoani1e t.h:lt a f:Ulure to proceed in the ln3llner 
prescribed by law may alone be a prejudici.:J abuse 
or discretion. [Cit3tions.] We conclude th31 where 
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lhat (ailute lO comply with the J~w re<ull$ in a 
subvenion of lhe purposes of CEQA by omiuing 
infc.mation from the environmenl..ll rnview process. 
the error is prejudicial." (!!!,at pp. 1022-1023, fn. 
omitted.) 

As wilh the procedural noncompliance in Rural, 
AQMD hampered a fully-informed public review of rule 
1410 lhrough II$ failure to cin:u!ale the cumulotive 
effCCU chapter. The purposes of CEQA were thereby 
subvetled. 

We conclude AQMD's omission constituted a 
prejudicial abuse of discretion. 

3. The Trial Court's Order Is Not Overbroad 

PRC section 21168.9 provides. in pertinent p:lrt: 

"(a) It a eoutt f!Jid$, as a n:sult of a trial. 
bearing. or remand from an appellate cowt. lhat any 
delennination, finding, oc decision of a public 
&lent)' has been made "·ilhout compliance with this 
division, the coutt s!Wl enter an order that includes 
one or more of the following: 

•(t) A mandate that the determination, finding. 
or decisloll be voided by the publlc agency. 

"(2) A mandate lhat Che public agency :and any 
'real panics 1n intereSt suspend all activity. pursuant 
to the detenninalion, fmding. or decision. that could 
result in any dwlge or alteration 10 the physical 
environment, until the public agency Ms laken such 
actions as may be no:essary to bring the 
detennlnadon,.finding, or decision into eompli>."ce 
vith !hi$ division. 

"(3) A mandate that Che public agenc~ ul:e 
specifiC action as may be necesS3t)' to bring th• 
detenninadon, ftndina. or decision into complil.oce 
with !hi$ division: 

Rdying on Laurel HeightS Improvement Assn. v. 

Regelts of Univenltv of California. !l!Jl!!. 47 CoJ.:;d 
376, '-QMD ugues th~t th~ trW court em:d in 
eorniiWidln& it to conduct a new 30-d:ly. pubLc 
comrmnt period on the full EA. and to "stop doing 
anylhil& to implement" rule 1410. According to 
AQMD. since only those indlvidJ:Ils who did not t\:lv: 
30 days to comment on cha.,.er dx were harmed by its 
CEQA viol:a!ion, the tri:ll eoutt tlould have limited ils 
remed)' for !hat defect by givi1g only those p:utiCll 
addition:ll time to comment. and by penniuing 
commmts solely on chapier si•. 

AQMD's reli3ncc on Laurel Heights is mispbccd. 
There. a public university deSred to ttloc:!te its 
biom~ical re:lle3tth fxility to o newly ocquired 

building. The Supreme Court concluded !hot the EIR 
pnopoted by the university adequately described the 
potenti:ll environmental effects of the eum:nt intended 
uses of the focitity and tt\:lt subsunti3l e'idcnce 
supporu:d the university's finding th3t these effects 
would be mitigaled. However, the EIR w:u deficient in 
its discussion of the environment:al effeets of the: 
university's future activities at the facility, as weU as its 
description of altemotivCll to the project. In deciding 

. whether to permit the university to continue operating 
at the new facility pendin& the certification of a legally 
odequate EIR, the Supn:me Coutt held that "tr:!dition:ll 
.equill>ble principle$" should guide coutlS in making such 
a determination. (!!!, at p. 423.) 

On the issue before us, we conclude !hat the equities 
do not favor AQMD. First, unlike the EIR in Laurel 
Hei£hts ... -hich described adequ>tely the environmcnt:ll 
effects of the univmity's cw-rent operations, the omined 
portion of AQMD's EA concerned a chapter dealing· 
with the cumulative effects of a nde which would be 
implemented immediately. Second, we cannot 
overemphasize the impon:~nce of full compli:>nce with 
all notice provisions of applicable law, so that there will 
be maximum pubUc comment and involvemen~ The 
enactment of a rule such as rule 1410 is a matter of 
gre3t public significance. If implemented. the cost in 
linanci:ll tenns tti industry and to the public will be 
gr~t' lf not implemented and there is an acddent:al 
rei= of HF. the cost in Joss of life could be honilic. 
In the last an3lysis. it is not our role to· decide the best 
co~ to W:e in tl>e regulation of toxic alr 
cont:uninants. Rather. our role is to ensure th:ul)le l3w 
is followed. so that an infonned decision is mode. 
Given ~~e signilicance of whatever path Is followed, any 
decision must be sUbject to full pubHc review before its 
implemenutio~.' 

B. Ultr.:~.'!Uf's Appe<J 
AQY.D P~ the Au:hority to Adapt Rule 1410 

o. Ther< ls St:~tu!ory Authority for the Adoption of 
Rule 1~10 

l ~~-nor concedes thlt AQMD has the power to 
ul:e ~ction upon the o.:t<nl releose of an :>ir poUuunt 
such :u HF.' :llld th>t it mly regul3te HF emissioos in 
conjunction ..... hh !.he issc:mce of a permit.. Howe\·er. it 
anxks rule 1410 by s:lying lh3t the rule is an 
unouthoriz.ed use of 2 polite power AQMD does not 
pcssess. In e$SCnce, Ultr:lm:lf eontend$ th3t AQMD Ms 
no ~uthority to fon:e a compony which h:.s o permit. 
~nd is not seeking modilic~tion of th~t permit. to phase 
out its use of HF. We dis:~gree. 

The por:lllleters of the v:llious •ir pollution control 
dis:rim' 3uthorily. including thlt of AQMD. ore 
cont:lined in sectioo 40000 et seq. Section 40000 
provides: "The Legisl3tun: linds 3nd dccl~s thltloc3l 
Jnd region:ol ~uthorities hlve the prim:lt)' responsibility 
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for control of :lir pollution from aU sources. other th:m 
emissions from motor vehitJes. The control of 
emissions from motor vehicles. except as -other.~cise 
provided in lhis division, sh:UJ be the rcspon:slbility of 
the sia!e board.· 

N noted. the trbl coun concluded th.ll sections 
40001. 40402, and 40440, subdivision (~). authorized 
AQMD to adopt rule 1410. We find dispositive of this 
issue the provisions or section 40001. The l:lnguage of 
the section in effect when rule 1410 was adopted' 
p~vided: "Subject 10 the powers and duties of the sl!lte 
bOard, the districts shall adopt and enfon:e rules and 
regulations 10 achieve and maintain the sl.at.e and federal 
ambient air q!J3lity sundards in all ar-..as affected by 
emis$ion sources under their jurisdiction. and sh3ll 
enforce .all applicable pro,isions of swe and federn.l 
law. {{) The rules and regulations may. and at the 
request of the state boord shall, proYi~ for the 
prevention and :abatement of air pollution episodes 
which. at interv:lls. cause discomfort or he:~llh risks to. 
or :damage to propeny of. a signir.:3l\t number of 
pe.Sons or class of persons." 

Ulrram3t a:gues that AQMD's power to adopt rule 
1410 cannot be grounded in former section 40001. It 
says that under that section, AQMD's regulatory power 
was limiled to the achievement of state and federn.l 
ambient a.ir qu:!lity sun<brds. that rule 1410 is i.rrelevnnt 
to, the attainment of tlut goal, and that HF is not a 
substance to which state and fe&ral ambient air quality 
standards apply (see Cal. Code Regs •• tit. 17. § 70200: 
4;L U.S.C. fonner § 7412(o)(l)}. This l3Sf point by 
u1tram3r deserves amplification. Apparently. ambient 
air qoality sta.~dards are set by the federal 
En'iroMlental Protection Agency or the C3liforni:l Ak 
Resources Board for v:lrious pollutants such ;!.! c:lrbon 
monoxide. ni:rogen dioxide :md the Uke. These are then 
called. in the lin••;a franca of the environment:>! field. 
"criieria pollutants." AJr quality sund:lrds h,ve not 
been sel for a host of other poliuunts such ".l HF. 
Those J)o!!u~"lts a..-e refemd to as "r.on~criteri;l 
pollutants.• So. the linehpin of l,..1tram:ll"'s :l.rgument 
thai section 40001 ~oes not give AQMD authority over 
HF is its claim that the section is restricted to so-called 
"criteria poUuta.,:.s." We reject !hot proposed lirnit:>tion 
of sec:tion ~0001 :as beins str:lined and unr=or.oble. 
Our rt3SOns at-e :":.S follows. 

First, !.ntr:lm3t focuses only on the first p:~r;igraph 
of former section 40001. which deals only with 
AQMD's power vis-a-vis Sl.:lte and feder3l ambient air 
quality standards. What Ultr:~mar fails to note is that 
the second p:>ragraph of lhc section hlS no such 
limibtion. In thot se::ond p:>ra&raph. lhe Legislature 
spoke in terms of ":lir poUution episodes." ~ subject 
much. bro3der t'un "o.mbient ~it qu:llity sl!lnd:>rlls." 
Funher. it is 100 d= for argument that "oir pollution 
episodes" could be caused by any pollut:lnt. such as HF. 
n:g3tdk:ss of whether the polluunt is labeled "criterio" 

or ·non--criteria.... This mo~ general subject of ait 
pollution tjlisodes is spccificlJy mode appropriate for 
AQMD's n:gubtory powers ly that second p3tagr.~ph. 
Moreover. s:u<:h rcgui:J.tionl were not limited lO 
ob:ltement Rather, they coulide.:>J with "the prevention 
and abatement of nir pollutid episodes •.. ." (Italics 
added.) By using this l3l\gu~e. the Ltgislature clearly 
intended to vest AQMD wih lhe aulhority to adopt 
preemptive rneasures design~ 10 prevent nir pollutioo 
episodes. without dis<:rirninatbn as to whether they were 
cauSed by "criteria" or "non·~riteria" pollutants. 

Second. our intetpretatid that the regulatory power 
provided under the second P,..graph of former section 
40001 was broader than thit provided under the rltSt 
paragr::>ph is funher suppc/ted by an amendment to , 
section40001. EffectivcJaruary l,l993.section40001, 
was amended in the rouov/ng reSpects: Without any 
change in langUJge. the fi-st and so::ond paragraphs 
were designated as "(a)" ald "(b)" respectively. and a 
new paragraph (c) .... -u ad~. niat new paragraph (c) 
provides: "Prior 10 adoptig any rule or regulation 10 
reduce criteria pollutants, J district shall detc:nnine that 
there is a problem that th~ proposed rule or n:gulation 
wiU allevi>te and. th>t .he rule or regulation will 
promote the arul.inment }r maintenance of state. or 
federn.l ambient air quali"! standards." If, as Ultrarur 
contends. the second p;uiraph of section 40001. like 
the rltSt pmgraph. is con6med only with theregula!ion 
or "crileri.a poUutants"! and ·ambient air quill[)' 
sl!lndards." it would luv! been totally unnecessazy for 
the l.egisl:>ture to ha'!' included these terms in 
subdivision (c). Our revi:w of the legislative bisu:ry of 
the amendment to sedon 40001 reveals thaL as 
originally pro;x:sed. suid.ivislon (c) did not contain 
these terms. A reascr.:;>le inference from this is that 
the Legisbtwe perceive< a difference between the scope 
of subdivisions (a) and b). and il1tentionally conaacted 
the scope of subdivisi01 (c).' 

Third, we note thot in Western Oil & Gas Assn. v. 
Monterev Bav Unifid Air Pollution Cootrol Dist. 
(t989) <9 CaJ.3d <OS tte Supreme Coun considered the 
issue of a d:strict': authority to regulae air 
con~in;:mts. The C01text in \l.·hlch 1he que$1iO'l was 
ra.is::d wo.s "·hcther a district could cre.:ue a penni! 
system. Q!L at p. 411.) ln thot case, a eont=.ntion 
similor to th:u urged b) l.:ltr.lm:>r ,.,,. made. to ,....t, th>l 
a district had no powo 10 regul>te subslances u•til the 
Stote AJr Resources ~o:>rd h3d • . identifltd the 
substonce as a !Oxic air conwnin:mt and ado?ted a 
control m=ure for it,' Q!L at p. 4!1.) The S"Jlreme 
Court rejected the arsunent, noting that since 1983 • ..• 
the boord has idcntiiic< only nine subsl.:l.nces as tcxic air 
cont:>minonts. ond m:ny ye:ll'S, perMps decadet, moy 
p:lSs before the boord viii be able to study, identify; :111d 
regulate the hundreesof subst::mces disclwged UIIO the 
air. If board idcntficotion ond regul:ttion vere a 
prerequisite for distnct contrOl. nearly :ill sut:=ces 
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would remain wvegul3ted for the foreseeoble future." 
(IlL. at p. 412.) Funher. the Supreme Coun cited 
section 4000! as being one of ~ number of sl.ltutes 
giving district.s such as AQMD brood regulotory powen. 
alL. aL p. 418.} The coun made no reference to a 
district's power being limited 10 "criteria polluunts." 

With n::spect to California's sututory scheme for 
control of alt pollution, !he Supreme Coun hlS soid 
!haL: ~The alt pollution control district is .!!!;. agency 
charged with enforcing both statewide and district 
emission controls. • (Orange County Air Pollution 

. Control Dist. v. Public Util. Com. (1971) 4 Cal.3d 94S, 
948, original italics.) Given the importance of the role 
which districts such as AQMP play, we ;u-e unwilling 
to accept the unrealistic limitation on their powers 
which woold result ifUltrllm:.r's constrUCtion of section 
40001 were accepted." 

b. Later Enacted Legislation Does Not Affect 
AQMD's Authority 

Ullr.lmar further contends that later en>cted st.:llutes 
demonstrate that AQMD never hod the authority to :let 
to prevent air pollution episodes. It points to the 
Hazardous Ma!erials Management Act(§ 25531 et seq .. 
hen:after "the HMMA "), which "'quir-..s cen:Un 
businesses which handle acutely hazardous materi:>ls to 
adopt a "risk management and prevention program: 
Ultr:unar also references the California Oil Refmery and 
Chemical Plant Safely Preparedness Act of 1991 (Gov. 
Code. § 51020 et seq.), which, inter alia, fo:ms ~ 
Technical Advisory Committee to study lhrta~S posed to 
"communities located n= oil refineries a.od chemical 
plants in !he event of a catastrophic rei= of acutely 
haz:udous ma!erial, of fU"e, or of explosion." (Gov. 
Code,§ S!023.S, wb<l. {b)(l),) Wilh reference to these 
statutes, Ultramar argues that. "[i]f alt pollution control 
districts had the brood regulatory power! in this :!rea 

th31 [AQMD) claims. it seems improblble that the 
Legislature .. ·ould have expressly given e>tensive duties 
to other public agencies while consist<ntly and 
knowingly excluding tl>e districts from all but a 
marginal advisory role." (Emphasis omiaed.) This 
argument does no more than pose a conundrum. It mo~ 
have been wise or unwise for the Legisbrure to luve 
involved :lit poUution control districts in !he monel'! 
referenced in C<lth or these Statutes. We hove no way 
or lcnowing. Ho .. ~ver, the Legislatw-e's f.lilure to so 
involve !he districts is not to us convincing evidence 
that it never empowered air pollution control distrim 
with preemptive regul3tory authority." Indeed. !he 
authorities referenced in the discussion above suggest 
exaclly !he concnry to us. 

In a similar vein, :.mid cwi.:le the Hydrogen 
Fluoride P:~nel of the themic:!l M:mufltturcrs 
Assoei:.tion :lrld the California M.:mwacturen 
Associ3tioll assert !hat. by enacting the ffi.l\tA, the 

Legisl~tuie intended that toxic chemico.ls be r.gulate<l 
by uniform slltewide sw.~ds, !hereby effectively 
repealing section 40001's gr>nt of power. 

The HMMA does not s.>y that the Legislature 
e.pressly intended to preempt regulltion by local air 
pollution control districts. We must therefore determine 
whe!heren3ctmont of the HMMA constituu:s an impUed 
repe:!l of the power gr:ltlted to AQMD under section 
40001. Western Oil & Gas Assn. v. Monterev Bav 
Unified Air Pollution Control Dist., !!!m. 49 Cal.3d 
408., is controlling. As referenced, Western Oil 
invOlved an alt pollution control district's power 10 
cr~te a permit system. The ch:lllenger to the district's 
re£ulation :.rgued that former section 39660, a part of 
the T!Wler Act (§§ 39650·39674), called upon the Sl3te 
Dep:tnment of Health Services. in conjunction with the 
Sl.lte Air Resources Bo:lrd, to ev:lluate the effects of 
s"bstances. ether th:m pesticides, which= emitted into 
the a.ir. From this premise. the challenger argued that 
the Tanner Act prohibited a.ir pollution control districts 
from reguloting emissions until the State Air Resources 
Bow had act«!. 

The Supreme Cou;1 "'jected this contention. 
Initially, the Supreme Cou:1 acknov.·ledge<l that alt 
poUution control districts "have long had clear Slltutory 
ou!hority to n:subte a.ir conumin:>t~LS, including the 
power to creote penn it systems." (IlL. at p. 419.) The 
question b<c:une v.·hether, by adopting the Tonner Act, 
the Legis!lt:J.": intended an implied repeal of this 
outhori•y. Before :mswering tlu! question in the 
negotive. !he Supreme Court sc: forth the appropriate 
an.1!ytic:ll framework as follo"'s: 

-·~A)'I ~r:sumptions = against a repe:U by 
i~p!i:z:ion: {Ciution,) The presumption is strong 
·,. h:;-; th: prior aot h;u been gener:>Jly understood 
:w~ >:t:d cyon.' [Cilltions.] The present s~tutes 
{:co~ :h: it predecessors} pro,·iding districtS "'ith the 
p-.::w:: to rtsu1:ue nonvthicul:lr :lit pollution had 
b~~n 1:1 (::~~ct for m:lfly yt.3r'S when the T:!J\T\er Atl 
"'-' p:lSS<d. ,_,d they hod been tenero.lly understood 
:l:1;! o.::tei! upon. lCi!.:ltion.) Fc...'1hemore. couns are 
es;.v-....:~!!y r:~uc~t to fmd an i.'Tlplied repe:ll of 
s:o:·c:es C'.ot serve· :>n imp<>runt public purpose. 
(Ci:;,~on.] The st.:lrutes tlut provide the districts 
• :c~ retu!llory luthori:y serve o public purpose of 
cht highest order ·- pro1ection of f.ht public he.:llth. 

"The presumption opinst implied repe:ll is so 
s;;o:-:_s t~:n. 'To o\·e:-come 1...,c presumplion L.._e &wo 
om must be irreconcilable, cl=ly repugn:ult, and 
so inconsistent th~t the two cannot h:sYe concurrent 
opc:ntion. The courts :.re bound. if possible, to 
m:linL:Jin the integrity or both statutes if the two 
mly su.~d together.' [Cil.ltion.) The"' must be '.!l.!!. 
;yssi~ititv of concurrent opention.' {Cilltion.j 
C'owts h~ve also noted th~t implied repe:!l should 
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not be found unless • ... the l:uer provision gives 
undebatable evidence of an intent to supersede the 
earlier ••. .' [Citation.)" (.J!l at pp. 419-420. 
original emplusis.) 

Applying the analysis set fonh in Western Oil. we 
lind th31 nothing conl3.ined in the HMMA is 
"irreconcilable, clearly "'pugnan~ and ••. inconsistent" 
~~o·ith the power granted by section 40001. No logical 
reason exists why a local air quality manogement 
district's adoption of a rule which phases out the use of 
a toxic air contaminant would interfe"' with the 
odoption and enforcement of a risk management .,.;d 
prevention program to control acutely hazardous 
material~ accident risks. The claim of implied repeal is 
rej-..c:ted. 

Ultramar next focuses on section 42301.7. Among 
o:her things, this sl!to.ne 3uthorizes an air pollution 
control officer, in "'spending to ·a reasonably 
foreseeable threat of a release of an oir contaminant 
from a source within 1.000 feet of the boundJry of • 
school that would result in a vio!Jtion of Section 
~ 1700;12 to ·issue an immedi:lte order to pre\'ent the 
rele:!SC ••• pending a hearing pursu3llt to Section 42450 

•IJ 

Ultramar argues th3t "[s)e:tion 42301.7 would h.:lve 
been uMecessary. and its en3Cunent superfluous, if 
[AQMD) already had the power to address potential. as 
well as acrual. discharges." 

tntramar's premise th:!.t section ~:!301.7 would h:lve 
been Wlnecessary had the disL-i:t rJ:ead)· pcssessed the 
authority to p"'vent an accident.:J o:currence is 
unsound. Section 42301.7. s"l>:!i,·:Sioo (c)(l). 
authorizes an air pollution control offl:~:. i:-t ~~p:-opri:He 
circumstances, to issue an ord!r, v. ~-i~h is effective 
before an administr'ative hearing. to p:ev:nt a r:k~ or 
mitigate the risk of a release. This pcwe' goes be)·ond 
:lnything which existed before th: er.J:::t:-:~:nt of se::1ion 
.!2301.7. In all other circumsta."lcts. v. !-.~:~•!!' it i..i,,·clvcs 
L"le issuance of an abatement ord:r p·..;..-s..:J.:-.t to s.e::tion 
42450 or preemplive a.:tion unde: s=.::ion .:0001. J 

hearing is conducted before the e:·::.:::,·: 6:e of the 
action being considered-.--

Ultr.lmar's att=mpt to bur.:ess i:.s .:!...'"furr.ent v.·:t.h J 

passage contained in a lett::- JL::hore.d ty former 
Assembly Member ~U.Une \\':::e:-s. l!..'"£~g for.ner 
Governor George D!uk.r.leji~'l IJ s:p L1e L.:l e~..1:::ting 
section 42301.7, is unavailing.~• M[!:t is .,..·e!!·~llled 

that. in construing legislation. a court does not consider 
the motives or Wlderstanding Df in±,·id~:J l:f;isbtors 
e,ven whe~ it is the person who J.:tu::l.lly dr..Jted the 
legislation. [Citation.)" (No Oil. Inc. v. Citv of Los 
Aneeles (1987) 196 Cal.App.3d 223. 2~8. fn. omiued.)" 

c. An Unpublished Legis!:Hive co~:15CI Opinion 
Does Not Alter Our Conclusion 

Fin:>lly. Ultr:>mar relies on an opinion by the 
Legisbtive Counsel, issued January 17, 1991, which it 
argues is inconsistent with any claim th31 AQMD had 
the authority to phase out the use of HF before an 
octu:>l release of this toxic air pollutant. In opinion 
No. 23061, the Legislative CoW>sel opined that. other 
th3ll the power confemd by section 42301.7, 
subdivision (c)(l), discussed in the p=eding section of 
this opinion, an air pollution control district "does not 
hove the authority to regulate or prohibit the use of a 
ch~mic:ll based solely on the possibility of an accidental 
re'l= of that chemical." We are not persuaded by this 
Legisbtive Counsel opinion. · 

While opinions of the Legislative Counsel are 
entitled to ~t weight, they are not binding. 
(California Assn. of Psvcholotv Providers v. B!!!!>, 
(1990) 51 Cal.3d I, 17.) In this instance, although· 
various statutes we"' addressed in the four-page 
opinion. no amlysis of fanner section 4000 I W3S made. 
As we h:ive held. this section empowered AQMD to 
odopt "'gulations designed to prevent air polluliori 
episodes. Accordingly, our conclusion is not altered by 
Legislotive Counsel opinio~ No. 23061. 

DISPOSrnON 

Tne judgment is affinned. 

\\'e concur. 
SPENCER. P. J. 
ORTEGA. J. 

!v'.ASTERSON. J. 

1. Health and Safety Code section 39655, subdivision 
(2.). s~~s th~t .. [a} subsu.nce that is listed as a haz&rdous &ir. 
?=::c::!."1: pu:sua.:'lt to subsection (b} of Section 112 of the 
~~~~2.; a::t (~2 U.S.C. Sec.. '7412(b)) is a toxic air 
c::.~:::.-.U..a."lt.- 42 United States Code section 7412. in twn. 
ide:-.:i:ies h."F as a hazatdoos air pollutant. 

t:;.lc:H othc"""ise stated. •11 fur.her statutory references 
s:-.:..:: X to t!'lc: Hu.lth 1nd Safety Code. 

2. Uh:.lr.".ar a!so contt:nds that the EA -wu merely an 
i:o~ 3Jjd._ ycst hoc rationalintion of [AQ!viD's} decisioo" to ban 
r::r U~d tha~ oven.U. the EA for rule 1410 we.s inadequate. 
howe"er. its reply brief s:ates that if we afflfm the judgment 
on the b.:~.Sis that AQMD "'failed to mUe the draft [EA} 
an.il:lbie lo lhe publ.ic for the required mir.imu."TT of thirty (30) 
c!:Jys, ~ we need not re:tch the other issues rel.atin£ to the EA. 
Since ....-e :Urirm for AQ!'viD's fajJure to comply with the 
30-(!:~y p:riod. we wiU not discuss the other aUeged 
d~:rieicncies Or Lhe EA. 

3. Cirv o( Saa::r.mento v. State Water Resources Control 
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!!!. (1992) l CtJ.Aw.4th 960. • cue r<~ed on by AQMD.l• 
d.iltinruishable.. There. the. Court o( Appeal found th:.lt lbe 
t:tid cowt cncd by issuin' a ...nt o( mandate compdlin& 
complilnce ,._;tb CEQA since the petilione:n neither •UeJtd 
nor proved !ll&t the public •lUI<)' f.;)cd to oomply. In 
eontru~ Ultumu hu unply demon.sttal<d AQMD·s fauwe 
1o eomply with CEQA. u weD u AQMD•• CEQA cuiddin<s 
a.nd rul ... 

4. We nor.. in passinc that Lhe ute.ru.ion o( time AQMD 
otrc.rcd &o UU:ramat was limi&cd to c::ommt.nU on the missin' 
c:ht,ptel\ nlhw &han on. the w~lc EA or the Nlc that wu 
booina considctcd. 

S. In ill IOCio-economic imp~ a.u~.smc:n.t. AQMD 
estimated 1he annual ~ntrol cons lO implement rule 1410's 
interim musurcs !0 boo Sl.S mUiion. and the annu.J coon<>! 
costs of lhe toul HF phuc-oin 10 be Sl5.S m.iUic:n. The 
«piW costa wen utima:ed at Sll.J million for the interim 
measure$, and S 159.2 million for the !Oa! HF phue-our. 

6~ We note in pusin& that i1 would have. been hi,hly 
in.ap;:wpria.te for the trial court to li.:nit furtht:r public 
eom:rient soltl)' 10 chaplet Ji.l since.. u uplai.ned lbove. this 
eh&ptet was a si&nifiCMtl portion c! the: EA. (Mountain Lion 
~ v.Fish & Ga:nc Ccm.,!!!2!!- 214 C.J.App.3d 1043; 
'Rurll LAndowners Aun. v. ClN Coll!lei!. !:!.£!!. l4l 
c.l.App.34 1013.) 

7. Section 39013 derUl .. "' .;, poUut>nt u ·any 
discharp. rcluu;. or other propt.,ation .ir.to the •tmos:phc.re 
a.nd includes. but is not li:nited to. srnoh, c:hured p~r, dust. 
w.ot. p-ime, catbo~ fumu, ,w:s. <>don, pmicuh.1e m4acr. 
&elds. or &ny combination lhe:eo!." 

I. So::tion 40Xll wu a.mended o:-. JU~uary l. 1993., to 
a.dd ~ furtht::t paag:aph. The ¢[feet o! r.hat amendment is: 
ci.seuS>cd J:ili! ll p•c• __ i!)yed opn. pp. 24·23). Tnc 
bt\,C'U.J.CC: of the fun two paa,..:a.phs of s.cc:i.ot'l 40:XIl, in 
c5¢¢t whe-"1 Nie. 1410 wu -.dopt.eC.. wu 1101 thl.ttged. 

9. At oraJ arcumen~ l.!hamu cor.>eoded tr.al AQMD in 
its re,uJations ha.s interpteted tht term .. ti: JX>Uution e;:r..woes· 
u wed in se.ct:)on 40Xll 1.0 l'!:!t:r or.ly 1.0 ·cn~.ent pnnuu.n:.s ... 
We invited supplemental bricfins on d-.e subjeeL Havinc 
revitwed the: material S-llpplied by Ul;.."&J":",zt. we flnd tv:>thl!!it 
to JuppoOrt iu: eontcn1ion that AQMD hu .s.o li.:·nit~d the 
interpret.ation of "'air pollution e:piJOdt1," 

10. Si.nec: we uphold lhe tria.! co~:·':'$ r.ii..~t on t.~ b~is 
o( section 4():):)1, ..,.e need not ~eu L'ie other s.ar.rtory 
b&u:.s relied on by !.he IT..al c~n.:.:"t (i.e .• II ~'""2 &nd 4~, 
tubd. (a)), 

11. In fact. Oovcrnm~t Code sectio."'' S 1 ~ 1. 
subdivisi011 (e), •peciliully p-ovides tl-.al "lnlothint eont&ined 
in l!be California Oil Refine:y Lod Ch~-nieal Pl.ant S•f•<y 
Prcpuedneu Aet of 1991) .~ .. u boo =ttued 10 V&.nt ar.y 
addition.J rtl\)laJory control or authority \o prcempl lou.l 
lOVemmcnt&! control or to VMnd &n)' uis:tint l(.)Ca) 
&ovcrntncnu.l ordi.na..ncc or sua: s~:ute cr rC'gul~ion."' 

12. S~tion 41/00 provides. in perti.nc:nl p311: 1S)o 

penon s:h&U di.sehu&e from any source whau:ocver such 
quM.til.ics o( air COtlt&mU\a.nta or other m&&crial which C:.&USC 

injwy. detriment. nuiu.nce, ot &nnoyanc:e CO any considerable 
number of persont or to the pub~ie. or wNch endan,tr the 
comfort. f'Cp!Uf.. he.a.)l,h, Of safety O( In)' such pc:tSON Of the: 
public, or whic:.h cauu:, or ha-.e a n&~ural tendency &Q cause:. 
injury or damace 10 business or property ... 

!3. Seetion 42450 provides. in rcl.v .. t part: "The 
dlurict board may. alter notic.e and a hu.rin&. issue u ordc:r 
fot abtttment whenever i' rinds that a.ny penon ••• i.s m 
violation of Section 41700 ••• or of any order. rule.. or 

• tC&ulalion prohibhinJ, or limitin' che: disth11'~ of lit 
ccnta.mint.n~ inac the a it. • 

14. In wsi.ns the nceesshy oC f«1~n _.2301.7. Col'l'na" 
A!R::nb1y Member Wate:rs wmtc that the DiU ""authcri:r.es air 
poUu1lon control districts to take .w:tion U> prt-\l'cnt a reluu: 
nur • t.e:hoot Under cxis.tin& Jaw diS-Jrict~s ~ t&I'U)Ol take 
acl~n vnlil a!ler a toxic discharcc: ha.s: OCC:U."Ted.. ... 

15. To the ut•nt lha! Ullrunu if ucuina thai lhe 
adoption of section 42301,7 r.cpealed AQMD'• authority ur.der 
s:t£:ion LOCOI. wr; note. the Le,tsltiwe•s: u.plidt 
pronou.""'ttmcnr irt section .42301.1, subdivision (d). that 
"'ir.}oL".in' i.., th[al] s.e:tion limits a.ny uisUnc authority of any 
~\u;k: ..... 

CORPORATIONS 

'r.:r.>:Si.:!r.d ~.ru:w. Is 'i'rcpu{y :Vpti.tttti 
'To Sc~::£ 'J).u to 'De~ by 'Di.-.<tf)rJ 

;z._fJt.::..r-9 Ccrp(r.c.-JM S !\lCJ«~£11".tr.t 

Ci:o as 93 Daity Journal D.A.R. 981.3 

In re A.';'-.'RHON. INC. 

BRUCE SA.'-'DERS et al., 
Petitioners o.nd Respondents. 

v. 
RONALD LESll'SKJ et ol., 
Objectors :md AppeU:>nts. 

No. FOIS274 
(Super. C~ No. 464006-6) 
Cilifomi~ Court of Appecl 

Fiflh AppcU~te District 
Filed July 30. 1993 

APPEAL from a judgment of the Superior Coun of 
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SHELTER IN PLACE 
Proven Safety Method or Industry Scam ? 

Dr. Fred Millar, Director of Toxics Program, Friends of. the Eanh, Washington, DC. 

"If you think that gas is entering the building you are in, 
place a wel cloth OYer your mouth and nose 

and breathe in ·quick, shallow breaths." 
Bay Arta Industry CAER gro_up brochure 

~.etllicil COID!llllnities a~ high risk from ~~xic gas accidents are being giv.en the hard s~ll recently 
on the concept of shelter m piau by both mdusay groups 111d some agenaes. You may have. been 
told that· shelter in place is well accepted by the expens. But have you wondered whm· did the idea come from and if there is another side to the story? . . . . . . 

The glowing way shelter in plpce is r~ferred to, you might expect !hat it's been around a long time. 
and is well teSted. ·However, in terms of a major emergency response for chemical emergencies, 
shelter. in place was really born yesterday. It. has very recently been put forth as a new "solution'' 
by industry and local govemme•'lt groups just as many chemical communities have come to realize 
'to !heir dismay that in many serious chemical toxic gas accidents, timely evacuation may be. 
unlikely, if not impossible. Apparently the following obvious. alternatives to evacu;ttion and 
shtlter in place are not considered desirable: · · 

•removing the disaster risk of the plant, through the ·use. of "_inherently safe" teChnologies, 

· . forexample phasing orit certain deadly ch~cals or replacing tb~ ~:~.'ith safe substitutes. 

· •relocating then~ populatio~ (many dangerous chemical plants are buyilig. ~~nearby 
neighborhoods or'whole communities) ... 

. . : •relocaling jhe plan~ f~ from residential neighborhoods 

Industries such 8$ Tefineries and cbeinical plants that ~Ore large amounts of deadly .toxic chemicals 
wanfto convince their residential neighbors that even. if a massiv~ poison ps cloud is released in 
an accident; all that you will have to do is close you doors, 11.indows, and vents and wait for it to 
blow by. U~orrunately many public health and regulatory a;encies, fearful of alarming people, 
have bought into shelter in plDce hook, line. and sinker. But u·s·not ~stic talk about the .threat 
and evacuation that causes fear, it is failure to talk plainly .that ala:rms people: Accurate risk 
comunicatipn could .lead to real actions to. prevenurid prepare fa toxic accidents. . . 

To illustrit~ the shaky basis of the n~w shelter in pl~e "Solution" we can quote m;m th~ newly· 
inserted pages of the phone book in Olarleston, West Virginia, a community which has been 
expOsed to numerous toxic gas, releases. These pages refer .to shelter in place as ·a proven, 
effective emergency prOtective action \\'hich is used when there is insufficient time to evacuate in 
the event of an airborne haz.atdous materials release: Dots this sound like planners liave 
eyel)'!hing under comrol? . · ·. . 

·But shelter in place is neiiher proven or time tested. At the recent national ~ting• on shelter in 
platl, which the US EPA hosted at the ~ational Flre Academy ~~oith 150 of the most-respected 
emergency planners and ftre chiefs, three troubling problems emerged: 

1. Not one person present could gi"e a historical example of where sl:el:er in plact hac;! in fact 
been pre-pla:;ned by a iire depan~ent and had worked successfully to save lives in a major gas 

. cloud chemical relea~e. Th:s does not sound like a "pro"en" technique ·- more like wishful 
thinking. 
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SHEL TEA IN PLACE 
Proven Safety Method or Industry Scam ? 

Dr. Fred Millar, Din:ctor of Toxics Program, Friends of the Eanh, Washington·. DC. 

2. No one knew of any emergency respcmder in the US who had in hand a usable, shon checklist 
that a.fU"C chief could use in determining whether 10 shtlttr in place ar evacuate in a toxic gas 
release .. One industry group in West Vir&inia said they had a draft 4-pa&e checklist. but one fire 
chief shouted his response to that: "I have about 17 seconds to make this decision. and you're 
tdlin& me I have to read a 4 page cheelclist?" · . · · 

.3;-~ iciv~ment official; teitificd that it is not elt.ar wheth~ chemical community residentS 
would eVen obey a directive 10 stay in their homes and shelter in place in the case of a serious toxic 
ps cJoud release. One California offiCial said be wu told by his angry citizens ncar a dan&erous 
pea'Oehemical"pipeline, ~We wann workable evacuation plan, I)Ot a act-gassed-in-your-home 
~r . . 
. There ~ not m~h real data that suppons shtlttr in plact as a success. It is being pushed by 
· indusuies that realize that many toxic accidents should require. evacQatioJI. But industry and 
. a&,elicjes stem reluctant to tell the public tl!at the threat of deadly chemical accidents is very real 
·They Claim that talk of evacuation will just spread unjustified "fear". Maybe that's because thev 
4on't live in the ncighborilood.s that would be the hardest bit by an accident. Neighbors deserve 

· annJll] ev~tion drills and training in order 10 be fully prepared. Vv~y are tliey not m:ehing it? 

It;Ati~ fn p/Dce is not tlie solution to the threat of a toxic rel~ "~a.ilat is? ckuly the besi 
~is 10 train communities at high risk on a regular basis on variety of procedures, including 
evacuation . .Shelrer ill place may have some use, however; it i.i limited. It may be appropriate fOr 
small "puff" releases" pf toxic gas.. 'bUt in many other types of releases, gas ~ seep into your 

· bcaie.. IU example iJI Texas Cty in Dea:mber 1987, a tOxic release 1asled ~bouts. As a result of 
being \Uiinf~ about the hUanls of the ,as. residents were gassed in their evacuation shelters 
·and!* thousand people wcnno local hospitals.· That's w])y ~)' COD:IIDunity leaders throughout. 
the Jll!iCIII and independent expens call shelttr ill pltJce, "get gassed in your home." And "~a.-ben .!hat 
Jiappens. qlio!.ina from an induStry brochure. "place a. wet· cloth, over your mouth and nose and 
1nathe in quk:lc; shallow breaths.· Is that 1he best we can do? . · . . . . 
·~ . ,, . . . . . 

:ote:Qurse pitvention is the ~I solution to the toxic threats that peuochemic:J1 indus~.es 
. pose .io our ~ties at risk. The Wodd BIDit adYises poOr nations that planning to ·"run for 

the h!lls" is like ttyin& to close the bun iSOor after ~-horse .is oUL. There are many eonC:rete 
· ICtioDs that can be'taltcn if we are willing 10 SWld up IO.companies and replatory agencies and 

demllld that risks be n:duc:ed 10 the satisfiC!ioo of communities at risk.. Some deadly 10Xies can be 
·~ati:d. al~ from plants. Others can be aored in small qulllirles instead of millions of 
-~·· 
Deeisions about . bow much risk should be accepted by ·chemical' ~mmunities 

· sbQUid be made' by. those most directly affected. It is time 10 demand industry a.,d 
agtDCies be accountable to the people most at risk. This is not the time for anyo.."le, any compa.'ly 
or any agency to offer blanket reassunnccs and sh.tlrtr in pl~ct from th.~ real issues. 

For more infonnarlon contact Dr. Fred Millar, Director ·of Toxics Program. Friends of the Eu-.h, 
Washington, DC. 202·544-260Cl-ext 291. · 

•For video and/or audio tapes e>f lhe recent natio:1al meeting e>n chemical acci~c:m and shel:er :.-: 
pltXe, call Da\'id Speights.. CEPPO. US EPA. ~2-260-S600. 
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Mr. MILLER. Mark. 

STATEMENT OF MARK MASON 

Mr. MAsoN. Chairman Miller, my name is Mark Mason, and I 
am the Chair of the West County Group of the Sierra Club, and 
I live in the city of Richmond. 

The Sierra Club is grateful for this opportunity to comment on 
the use, manufacture and transport of hazardous materials as 
prompted by the recent oleum accident at the General Chemical fa
cility in Richmond. Because of the many issues we need to address, 
the following is an outline of our concerns: 

Low-income and minority people have borne a disproportionate 
share of the risks associated with industrial toxic chemicals. The 
Federal Government should create incentives to reduce the produc
tion and storage of toxics through mandated pollution prevention 
audits. 

The Federal Government should phase out the most dangerous 
chemicals and chemical processes and provide incentives to develop 
alternatives. 

Also, a federal task force on transportation of hazardous mate
rials should be created with the charge of developing effective regu
lations for the transport and handling of such materials. Attention 
should be paid particularly to eliminating rail car regulatory loop
holes with respect to the use of rail cars--both tank and box cars, 
I must point out-for storage of toxic substances. 

Also, particularly the class lllA rail tank car responsible for the 
July 26 toxic release should be immediately replaced by the safer 
105A model. 

Also, and this is a critical one, the public has a right to know 
about hazards associated with the production, use and storage of 
dangerous chemicals. Passage of a bill similar to the previously in
troduced H.R. 2880 by Representative Gerry Sikorski, the so-called 
Community Right-to-Know More Act of 1992, is required in order 
to protect the public health and safety. 

Low-income, Mrican-American and Hispanic people have been 
subjected to discriminatory practices which have relegated many of 
them to districts adjacent to petrochemical facilities. The proximity 
of homes to chemical plants is a condition requiring the Federal 
Government to protect affected residents from harm. In that re
gard, the enforcement of existing regulation-just the enforcement 
of the existing regulations, I want to emphasize-must be as vigor
ous for minority neighborhoods as it is for the more affluent. In ad
dition, the cumulative impact of the existing concentration of haz
ardous materials in minority communities must be eliminated 
through a fair-share distribution. If future facilities with hazardous 
materials are deemed necessary, then these facilities should be 
equally distributed in all ethnic communities rather than con
centrated in those that are less affluent areas. 

The establishment of a national pollution prevention policy is 
needed because prevention is the key to protecting public safety. 
We need to reiterate that we need to be on the front end of this 
and not focus on responses to disasters but take effective measures 
to prevent them in the first place. 
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Requiring pollution prevention audits for industrial facilities 
would effectively identity opportunities to reduce or eliminate the 
use of dangerous chemicals. As an example, means to manufacture 
such disparate products as adhesive tapes and wood finishes using 
less hazardous chemicals-and incorporating chemical recycling in 
place of disposal-have already been developed. During the past 10 
years the ability of pollution prevention audits to dramatically re
duce the use and generation of toxics has been demonstrated. 
Phaseout of the most dangerous industrial chemicals should be im
plemented immediately through pollution audits. 

The regulation of railroad cars used for the purposes of trans
porting and storing hazardous chemicals is inadequate. A single 
agency, the Department of Transportation, Federal Railroad Ad
ministration, should be responsible for the regulation of railroad 
cars used to carry hazardous materials. A task force on rail trans
portation safety is needed to address the current apparent overlap 
between agencies responsible for regulating the handling and 
transport of toxics by tank and boxcars. A comprehensive and effec
tive set of safety rules can best be established through the efforts 
of a single federal regulatory agency. Another serious problem lies 
with the storage of toxics in rail cars, which has caused so much 
confusion. The current practice of storing toxics in tank cars for up 
to 30 days poses unnecessary risks to the public. Highly dangerous 
chemicals can be left on railroad sidings without due regard for the 
safety of the surroundings. Homes, schools, businesses and natural 
resources are thereby unnecessarily threatened. The National 
Transportation and Safety Board, NTSB, and the General Account
ing Office, GAO, have repeatedly informed Congress about the rail 
safety problems in recent years, and we are calling for action im
mediately on these issues. 

Had General Chemical been using the DOT type 105A tank car, 
the toxic release of July 26 might have been averted. There is no 
compelling reason why General Chemical or any other shipper, 
should continue to use the less safe lilA tank car. Indeed, accord
ing to a media report, the lllA car has experienced more than 300 
safety vent failures in the last 4 years-Ed English, FRA Director 
of Safety Enforcement. Concerns about rail car safety should not 
precipitate a shift from rail to truck transport. Net transport of 
toxics should be immediately reduced. 

The specific hazards associated with dangerous chemicals is a 
concern to all. The public has a right to know about the presence 
of toxic chemicals in their communities. Congress should take ac
tion to protect the public safety by passing a "Right to Know More 
Act." 

The recent assertion, I might add, 2 weeks ago by the General 
Chemical company that it will no longer ship oleum by rail but will 
instead use truck transports on public roadways transporting the 
very dangerous chemicals, this move by General Chemical, is of 
rather dubious value. The public safety may not be well served by 
this decision. 

General Chemical has an important question to answer. That 
question is not why did they use a rail car, but why use a rail car 
which has been known to be substandard since 1990. It is impor
tant to make a distinction between the 105A car and the lllA 
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model. On the lllA car, a safety vent is currently used to vent the 
material inside the car directly to the atmosphere and has no 
means of closure once the pressure inside the car has been reduced. 

The type 105A car, which was mandated for use of transporting 
hazardous materials on rail cars, has the capacity of handling a 
much higher internal pressure and does not have a safety vent. It 
has a valve which recloses once the pressure inside the tank car 
has been reduced or when temperatures occur such that the condi
tions are appropriate for the valve to close, it closes. It shuts down, 
and that is it. It doesn't spew out toxins indeterminately for 3 or 
4 hours, as we had on the morning of July 26. 

Thank you, Congressman Miller, for allowing us to comment 
today · on the use and transport of hazardous materials in our 
neighborhood. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Mason follows:] 
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SIERRA CLUB San Francisco Bay Chapter 
Ala ..... CCIUt\1)' <:aootn C- ......_ 5o~,..._. 

~Uioo Officft 5237~ Avmue, Oa~nd. CA 94618 (5101653-612'7 
lookstoft 

09 August 1993 

Tile Honorable Georae Miller Jr. 
U.S. House d Represematives 
Committee oa Natural Resoun::es 
Wasbinatoo.D.C. 20S15-6201 

Dear Mr. Miller: 

6014 Collest Avftlut, Oakland. CA 94618 (510) 6!11-1t?O 

Tbe Siena Oub is grateful for Ibis opportllllity to COI'IIJIIellt 011 lhe use. manufac:ture, and transport 
of hazardous materials as promp«ed by the accidenlal releast of' olewn oo July 16, 1993 at lbe 
General Chemical Company facility in Riehmcad, California. 

The followina is an ootline of our eooeems: 

I) Low·iaeome ud millorit)' people ban bone a diJproportioaate tllare of 
dK rillcl usodatecl widl iad81trial to:ak dlelaicah. 

2J Tbe federal JO ........ t tJaoahl create iaceatin• to rechce t.be 
prodadioa ucl storap ol tolrics thr01111t maadated poUatiola prewatioa audits. 

3) Tile federal &eYIII'MMat tJaollld .. ate oat t.be -• duprou elaemic:als 
aad c:bemieal prouua aacl proYide bleallh'ea to dneiDp alteruti-..:s. 

4) A federal talk f'ora oa trall.lportlltioR of lluarclou materials lhould be 
created with the ellarae ol deYelopiac drectiYe replatlou fer the trusport IUicl 
luuadlilt& of sucll materiab. Atteadoa riMHIId be pakl to ellmJulilla nil ear 
replatory loopllolet 'llritb respect to the - of rail ear• (taak ud box ears) for 
storap or toxie nbttaac:es. 

5) Tlte lllA rail eau ear rapoMiltle for die Jaly, 26 tou releaR gcndd 
IN: ~iauly replaced by the aafer liSA modeL 

6) TIM pabUc: llu a "'tilllt to bow" aboat the lluardl IUIIOCiatecl 'llritll t1ae 
prodac:tio-. -· and ttoraae of uaceroaa cllelllkals. PaAace of a bDI 11imilar to 
tile preYio..ty iatroduc:ed H.R. 2880 by Jlepreteatadft Gerry Sikonld 
(CODllllliDity Rl&ht to Kaow More Act of 199l) il recpired iD order to protect the 
pabUc: hnltlt and nfety. 

Low-iorome. African-American and biSJ*Iie people ban been subjec:tccl to discriminatory 
practices whicb have relegated many of them to districts adjaceDt to petrocbemic:al faeilities. Tbe 
proximity of homes to chemical planiS is a c:oodition n::quirina tile federal pemment to proloct 
affected residents from hann. In that reprd.lhe eufon:emeot d existing regulations must be as 
vigorous for minority neighborhoods as it is for the more lffluent. Ia additioo.lhe cumulative 
implet of lbe exisrin3 cooc:enlnlioo of hazardous IDIIWials in minority communities must be 
eliminated throuab a fair-share distribution. If fulliR facilities witll blzardous materials are deemed 
necessary, thea these facilitle$ should be equally distribullld io all ethnic communities rather than 
c:onc:enttated in less affluent aru.s. 
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The establishment ci • DltiOOil pollllboa prevenlioa policy is Deeded. Requiriac pollulioa 
preveorioo lllldits for iadul&rill facilities 1WOIIId effectively idalify oppotiUidea fD n:duce or 
eliminate tile laiC ci dmproa ebemicals. As 1111 eumple,maas co mNIIIf'ldllre JUch diJpmale 
products IS adhesive tapes and wood finisbes I&Siq less llazlrdous cbemicals- aDd iDCOI'pOflliD& 
dlemical m:ydiaa ia place of disposal- have been developed. Dariqlbe pall ten years die ability 
ci pollatiOil ~ventioa audits fD dtamMically n:duce die use IDd CC'IICJ1I(iocl of toxics bas beeo 
demoastrau:d. Plweouc of die most~ indUSirial dlemieals lllouJd be implemeared 
immediately du'oiiJb polllllioa audits • 

. ,.be replatioa d railroad cars liSed for cbe JIIII'POIIC' of transportiq IDd storiq bazanlous 
chemicals is iaadequre. A siacle ageacy. die Depanmeat ciTiliidpOiraGoo, Federal Raiw.t 
AdmilliSII'IIlioo sbollld be respousible for die reaulation ci railroad cars aed to C111fY bazardous 
materials. A tut fc.vce oo rail traDsporlllioo alety is needed to address die curreor apparent 
overlap between apncies responsible for regulatiq the baadliaaalld tnaspolt of to~ by 1a111t 
and box cars. A eomprebensivc aud effective set of safety lilies Clll best be established duouch the 
efforts of a single fedenl regulatory qeacy. ADodler serious problem lies wim die mnae of 
toxics in rail can. The cumnt practice c( storiaa toxics ia tllllk cars for up fD 30 days poses 
unnecessary risks to the public:. Highly dllllprous chemicals caa be left oo railroad siclioas 
without due regard for tbe safety of the 5111101111ding community. Homet, sc:bools. busiDCSSC$. 

aud natural raouJa~S are thereby uDDCCeSSUily dlreateaed. The Natiooal TtUsportation ud 
Safety Bo1rd (NTSB) aDd the GciiCI'lll Accouotiaa Office (GAO) have repeatedly informed 
Congress about rail safety problems iD receot yean. It is time 10 act JIOIW. 

Had Geoen11 Chcmic:al Compaay been using the DOr type lOSA tank car, the toxic rdcuc 
of July 26 might bave been averted. There is DO compelliq reascG why Genetal Chemical 
Company. or any other sbipper, should c:ootinue to use the less safe 111A laDk c:ar. Jlldecd, 
according fDa media report. the lllA c:ar bas experienced more than 300 safety vmt failun:s iD tbe 
last four years (Ed English. fRA Direc:tor of Safety EnfoiQ.\tDCllt). Coocerns about nil car safety 
should not pt\'Qpitate a shift from rail co lnlek tnnsport. Net tnmpon ol toxics should be 
reduced. 

The specific: hazards assoc:iau:d with dangerous ehemicals is a coocem to aU. The public 
bas a right 10 bow about the presenc:c of roxie c:hemic:als ia tbeir c:ommuaides. Coqress should 
take action lO protect the public safety by pusiq a "Riabt 10 KDow More Act ". Such an ICI 

would provide informalion for the pul1lOeS ol prepuiaalpi'IRIPriate riJk maaagemmt pl.lns and 
would encourage bi&Siaesses to reduce risks. Ladustries using dangerous chemicals have 1 

responsibility 10 provide full aod ac:c:urate information about the dangas their materials lllld 
proces!leS pose 10 the public:. 

Sincerely, 

'ill~~ 
SierraOub 
Chainnan. West County Group 

enclosure 
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Mr. MILLER. Greg. 

STATEMENT OF GREG FEERE 
Mr. FEERE. Good morning. It has been a long and interesting 

morning hearing about all the different aspects of the chemical in
dustry. 

The responses that I have here-I don't want to read them all 
because I would far exceed that three-minute guideline-but I 
would like to let you know and have them entered into this record. 

I have comments from the Teamsters Local 315, the Contra 
Costa Chapter of the National Electric Association, the Laborers 
International, Northern California Local 324, the Northern Califor
nia-Nevada Pipe Trades, District Council 51, Carpenters and Join
ers of America, Local 152, the Oil, Chemical and Atomic Workers, 
Local 1-5, and comments from the Richmond Community Outreach 
Program. 

Mr. MILLER. We will make all of those part of the record of the 
hearing. 

Thank you. 
Mr. FEERE. This morning I would like to focus on one small area 

that I think should be addressed and hasn't been addressed. And 
for myself, I believe an ounce of prevention could have averted 
maybe not so much this tank car incident but the other accidents 
that occurred in Contra Costa County. 

It seems like every time you pick up the newspaper, everybody 
searches for reasons why these accidents occurred, what was there. 
You know, was it a mechanical failure? But all too often, you hear 
worker error, worker failure, somebody didn't know exactly what 
was going on. And we see that as a major, major problem in this 
county. 

I submitted some statistics to the Congressman, and my com
ments from the U.S. Department of Labor, Bureau of Apprentice
ship and Training. And it showed that there was zero certified ap
prenticeships completed in Northern California from the non-union 
sector of the construction industry. 

Yet these sam~. people, as we speak today, are working within 
these facilities. Where does that training come from? Where do 
those skills come from? These people really don't have enough 
skills and abilities to perform the type of maintenance work that 
we currently see going on in these facilities. 

All too often it never reaches the press. We have fires, accidents, 
and the major well failures that never come out until there is a 
major accident. Then everybody runs for cover, and they try to ad
dress the issue. But the issue has to be addressed early on long be
fore we reach one of these major disasters. 

In the current work force that exists out there, we have both 
skilled and unskilled workers. We have some of the finest craft peo
ple in Contra Costa County here. With the investment of time, 
money, and effort, we get the very best; but on the other hand, we 
also get the very worst. 

All too often in these industrial facilities, decisions are not based 
on quality or workmanship or craftsmanship. It is cheap price; who 
can do the project for the cheapest price. And the bottom line is, 
nobody ever asked about the workers. Companies don't ask about 
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the workers. The communities don't ask about the workers. And 
nobody ever asks until there is a major problem. And then they 
find out that, holy cow, this person wasn't certified to do this type 
of work, but they were cheap. 

Right now we have people in this county from out of state that 
lack the qualifications and the skills levels to do the kind of work 
that keeps the community safe. Yet they are here; they don't pay 
California income tax. But that is another issue. 

But this is the type of work responsibility that somebody has to 
take account of. These workers that are here, to me they know 
enough to be dangerous, and they are an accident waiting to hap
pen. 

My father was an oil and atomic worker. And I sat across the 
dinner table when I was growing up and got firsthand accounts of 
the accidents, the ex~losions, the near misses. And when I was 
younger, I really didn t know exactly what my father did in these 
refineries. But as I got older, I got a firsthand understanding of the 
everyday risk of these workers that have to stay there after the 
work and construction is completed. And if that is not done right, 
the health and safety and livelihood of the people who maintain it, 
as well as the people of the community, are all at risk. 

The recommendations are really pretty simple: Get the most 
qualified workers working in these facilities. California has a State 
apprenticeship guidelines certifications and standards that should 
be required for all workers doing maintenance work or contract 
work in these facilities. 

Currently, for hazardous material handlers, the State requires a 
minimum of 40 hours. We don't feel that is adequate. We currently 
perform 80 hours worth of training in that area and are looking to 
increase that even more. So in the long run, we would like to take 
these recommendations and look ahead for the future. And then if 
we take that ounce of prevention and we make sure that the most 
qualified, most skilled workers are in these facilities, not based on 
dollars, but based on skills, we will prevent a lot of these accidents 
and atrocities; and we will have a safer community. But we first 
have to take that ounce of prevention. 

[Prepared statement of Mr. Feere follows:] 
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Mr. MILLER. Thank you. Just on that point, Greg, I think each 
and every time we review an industrial accident, I think for the 
most part we constantly find that where you have untrained people 
or you don't have procedures in place, that the costs of putting pro
cedures in place, of training individuals to carry out that particular 
function, would have been far cheaper than the resulting accident. 

Obviously, you are playing the probabilities here and the per
centages of whether or not you are going to have an accident; and 
that is figured in all of the time. But yet we find out that the costs 
far exceed that. 

This committee did the investigation of the Exxon Valdez, and 
they continually try to say, but for one captain who may or may 
not have been drinking prior to that accident, this accident would 
have never happened. 

The fact was that there are a whole series of procedures that 
were supposed to be put in place to prevent that from happening. 
And those procedures were overlooked, and they ended up with one 
of the most expensive industrial accidents in the history of this 
country. And it is a series of small steps that usually lead to an 
accident of people not doing a job or not being trained to recognize 
what is taking place in these occurrences. 

There are just numerous examples. The cost of prevention was 
so minimal, even when it runs into the millions of dollars, com
pared to what followed from the failure to have procedures and 
trained people in place. 

So I appreciate your testimony and the work of the Trades Coun
cil and that effort. 

Let me see if I can reassemble the testimony here. 
Dr. Brunner, Mr. Mason pointed out something that we talked 

about with one of the earlier panels and that is the movement of 
tank cars for the purposes of storage is done, I suspect, for the 
most part without regard to prior consideration of community im
pact. 

I suspect much of the movement of tank cars for the purposes of 
storage is done based upon history, that facilities in the county 
have leased sidings, they have leased track space for the purposes 
of storage, or they have storage within the boundaries of their own 
facility. 

But quite clearly there are areas of this county where tank cars 
can and are stored that, if you tried to bring that substance into 
that community, nobody would allow you do that; there would be 
hell to pay on a political front for the consideration of that. And 
if you move up and down the waterfront, that is happening, and 
as again is pointed out in Mr. Mason's testimony, in many in
stances only a matter of a few yards or few hundred yards from 
community facilities. 

Where do we cross over into the question of that being a public 
health hazard? 

Dr. BRUNNER. I think that is an example of the regulatory gaps 
that occur when people don't look at it from the broader perspective 
as to what is necessary to protect public health. Concentrated sul
furic acid in a community is dangerous. It is dangerous whether it 
is regulated under 2185 or the Department of Transportation or 
whether it is in a tank car moving back and forth. And people need 
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to think of the material and its imP,act on the community and then 
how that material needs to be morutored and handled. 

What we have now is this dichotomy in thinking reflected in the 
dichotomy in regulations. To me it was most dramatic at General 
Chemical. We were over there being invited to attend a press con
ference. General Chemical had just had this enormous release of 
gas over several square miles of the community. This was some 
days after the event, and there is a great big bulletin board sign 
up in General Chemical's parking lot, congratulations on the safe 
start-up of the sulfuric acid reactor. Okay? 

And from somebody's point of view, that part went well and was 
fine. The fact that the tank car storage was intimately associated 
with it and that gas in the community was the worst impact we 
have had in 10 years escaped people's thinking. 

I think we need to look at hazardous materials as a whole, how 
it impacts the health, how it impacts the environment and say, 
okay, now, how are we going to regulate it? Where does it go, and 
how does it need to be watched? 

You know, that is the point about looking at the gaps and getting 
back a little bit and saymg, okay, there is this stuff m the commu
nity, what are the risks, what are the comparative risks, how do 
we regulate them? 

Mr. MILLER. I don't mean to make this your problem, but I am 
looking at it in a generic sense. At what point is it proper for you 
as public health officials in this county to decide that the storage 
of this material in an unsecured, unguarded, unmanned, 
unmonitored area within a community is, in fact, a threat to public 
health? 

Dr. BRUNNER. One of the reasons we are here at this hearing to 
give our input on the health threats from these kind of events is 
the fact that material is improperly stored or stored in incompletely 
regulated tank cars. So there is a variety of issues that we think 
are public health threats. 

We don't necessarily have the legal authority as the local health 
department to address this or regulate it or make somebody do 
something about it. But we have the responsibility as the local 
health department to evaluate the public health impacts and bring 
it to the attention of the public and the policymakers. 

Mr. MILLER. I assume that there is some level of confidence in 
the community that chemicals stored on site at a refinery or proc
essing plant or what have you, that there is some security there. 
Usually it is private property. It is guarded; there are guards at 
the gate; there is ongoing monitoring of the vessels and the proce
dures. 

That is the assumption. But then when you take that very same 
chemical and you move it into the community and it is standing 
24 hours a day with maybe nobody paying attention to it-in all 
likelihood, nobody paying attention to it-and then you have the 
Department of Transportation saying that the second most serious 
risk outside of collision of tank cars is vandalism--

Or. BRUNNER. Our assistant sheriff has called to our attention a 
couple of days ago durin¥ one of our county debriefings on this 
event that, in fact, vandalism and robberies of chemicals from tank 
cars is a real major problem, particularly out in the eastern part 
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of the county where tank cars are stored without adequate security 
and people are looking for certain chemicals for drug manufacture 
and others. 

They go out, rip off a few car buoys, leave the valve open-
Mr. MILLER. You are not inspiring confidence at this point. 
Dr. BRUNNER. No. I am not intending to inspire confidence. 
Mr. MILLER. The Department of Transportation tells me they 

can't tell me what is in the tank car. But you are telling me that 
people know enough about the manifest or the location to go out 
and to hijack the chemicals? 

Dr. BRUNNER. Apparently that is true. 
I mean, as I said, part of our internal county debriefing is to try 

to get a picture on what is going on from all the different depart
ments. And the sheriff contributed to that. 

Mr. MILLER. Maybe we should subcontract this work on behalf 
of.-just kidding, folks. 

Mr. MAsoN. If I may, Congressman Miller, to emphasize that 
point, I live approximately three-quarters of a mile from the Gen
eral Chemical facility in Richmond, and I cannot get in there with
out proper permission from the company management. There is 
barbed wire around the facility and security guards as you men
tioned. 

Yet I live one block from the Southern Pacific Railroad tracks, 
and I can walk up to those cars and-well, we will leave that to 
one's imagination. 

Mr. MILLER. The purpose of the question-and I think your high
lighting of it, Mr. Mason-is this: As I said, we are not going to 
get the chemical industry to move, nor should we necessarily; but 
we have got to recognize the extent to which our communities have 
changed. And if we have been storing chemicals out in the commu
nity simply out of history and habit, we have got to reevaluate 
whether that still is proper within the context of the 1990s in a 
highly urbanized county. It may have made sense at one point. 

When I was growing up in Martinez, we had 1,500 people in the 
town. We now have 30,000 people in the town. And I think it raises 
questions as to what is the risk at that point. And clearly the risk 
as demonstrated by this plume is far different than a lot of people 
have wanted to discuss publicly. 

So I think those are the questions that have got to be asked con
cerning the change in management and procedures with respect to 
these chemicals. 

If I might, Dr. Brunner, the fact that we had this plume to me 
says we are now on notice. I mean, we really haven't had a public 
discussion of this kind of plume in terms of an industrial accident. 

I think even in the case of General Chemical there was some dis
cussion-whether it was public or not-that in fact this kind of 
plume could result. Their particular case with respect to their 5-
minute release did not indicate this kind of plume, but a much 
more concentrated, smaller area. But they had also discussed at 
some point in the process a much larger plume. 

Now it 'is only a question, it seems to me, absent some kind of 
prevention, what is the chemical that creates that plume. The peo
ple in Hercules, the people in Pinole, and elsewhere are put on no
tice that actions within the Richmond waterfront community can 
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now impact them. That is a far different equation than historically 
what we have seen with respect to accidents, which for the most 
part-for the most part-have been fairly localized as has been our 
response to the threat. 

Dr. BRUNNER. Yes. This has been the most widespread hazardous 
materials release. There was the Safeway fire which had a com
parable community impact and went on for days. And it does im
pact larger areas of the community. 

I think this does focus public attention on it. I do want to men
tion that the Contra Costa Health Department has a policy of pub
lic participation and public discussion of these issues, and we have 
held a series of community forums and hearings on each one of our 
risk management prevention plans as they have been put forward 
and approved and discussed. And I think that has been very, very 
important. 

But an event like this focuses the intensity of that kind of discus
sion and really calls into question very dramatically some of the 
underlying assumptions on which these plans have been presented. 

Mr. MILLER. Let me ask you this: Now that we are on notice that 
this, in fact, can happen and is no longer speculative, what do we 
do with these risk management and prevention programs? 

Mr. Belliveau says that already we are way behind in terms of 
the adoption of these programs. He cites that the county has re
quested 26, that 16 have been submitted, and only 2 have been re
viewed and accepted. Those plans are in the works. 

Do we have to now start them backwards and reengineer those 
plans in light of the fact that we are talking about the very real 
potential of much more off-site impact than may have been consid
ered prior to this review? 

Dr. BRUNNER. There are two issues. One is, their RMPP program 
is a statewide program. And, as I think Belliveau mentioned, and 
others, there have been delays about getting all the regulations to
gether. 

In Contra Costa County, we actually, as a local health depart
ment, are much further along with the RMPP process than else
where in the State; and we are proud of that. 

On the other hand, we are not nearly far enough, and I think 
that point needs to be acknowledged and made, too. We also, I 
think, need to again open up to public scrutiny, as is being done 
now, some of the underlying assumptions on which these off-site 
consequences are based. 

Also, some of the underlying assumptions about what is included 
in the RMPP and what isn't included. Who else hasn't dealt with 
the issue of tank car loading and unloading. What is going on with 
pipelines? What about some other materials that may not be classi
fied as ultrahazardous under the RMPP law but may be stored in 
very, very large quantities so that they could have an impact? 

When Chevron blew up in December of 1991 and spread cata
lysts all over-this time the wind was blowing in the usual direc
tion and went over Port Richmond instead of North Richmond
that was never included in the RMPP plan because that catalyst 
wasn't considered an ultra-hazardous material and in some ways 
wasn't. But it certainly had an impact. 
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So I think some of these issues need to be looked at again. They 
need to be looked at statewide also. 

Mr. MILLER. Where are we with respect to General Chemical's 
plant? A review of that plant? 

Dr. BRUNNER. We are currently in the process of reviewing that 
now. 

Mr. MILLER. That was submitted in 1991; is that correct? 
Dr. BRUNNER. Yes. 
Mr. MILLER. So there is a fair lag time here. 
Dr. BRUNNER. There is a fair lag time. 
These are enormous plans that people have mentioned. The 

Chevron plant, just the haz-ops and all the documentation for it 
fills 10 filing cabinets. And for some of the larger plants, it is inter
esting because we have prioritized the industries in terms of which 
ones we want first. We got in Chevron's early. General Chemical 
is a smaller plant and didn't necessarily pop out as high on the pri
ority list as some of the others. 

It just goes to show that there is a lot of material stored in a lot 
of agencies here. 

Mr. MILLER. How do we get the resources necessary to do this? 
Mr. BELLIVEAU. If I could answer that? The prevention program, 

under State law, is fee supported. Industry pays, and they are not 
paying enough. There are only three engineers the county has dedi
cated to this program. That is why there is such a backlog. 

Mr. MILLER. The two things that are involved over the years in 
these issues seem to be constant. 

One is, on close review, the plans are somewhat inadequate and 
very often the review, in fact, catches that and the plans are modi
fied. 

But as submitted, they are inadequate. And over time, there is 
a tendency to drift away from the tenets of the plan. Those proce
dures assured to public agencies to be in place are, in fact, modi
fied, reduced, changed over a period of time. And there is no resem
blance between ongoing procedures and the original submission. 

But it takes a lot of resources to stay on top of the assurances 
given to the public on the operations, in fact. And whether it is at 
the federal level or local level, I have never seen that match of re
sources in place to keep on top of it, even where it is industry fi
nanced and what have you. 

We have a surplus of millions in the Alaska system, and there 
are reasons, but there still isn't the kind of monitoring going on 
that the public was assured would, in fact, take place. 

How do we close that gap at the local level? 
Dr. BRUNNER. It is very difficult to close at a local level. And I 

think the basic point we need to make is that it is industry's re
sponsibility to function in a safe way. It is industry's responsibility 
to prepare these plans accurately, carefully, extensively. It is indus
try's responsibility to function well and not have these releases. 
The local agencies can review that, but it is a basic review. 

We have in our health department three engineers, including 
chemical engineers familiar with refineries. But we cannot dupli
cate what is the responsibility of Chevron to do in terms of evaluat
ing and maintaining the safety of their plant. 
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Mr. BELLIVEAU. If I could add, the other thing we need to do is 
empower those people most at risk. 

Currently there is a technical assistance proposal pending before 
the Bay Area Air Quality Management District that would create 
a community safety technical adviser program that would hire a 
technical expert accountable to community organizations who 
would review information and advise them and help them develop 
recommendations so that they have more political power to influ
ence and hold accountable industry and the county with respect to 
disaster prevention. 

Also, the extent of the prevention program up to this point in 
time is that whatever industry voluntarily agrees to do with re
spect to prevention is what goes into effect,. And we can no longer 
afford to be totally reliant on industry volunteerism. We need the 
county and other agencies to be mandating prevention programs, 
such as venting pressure relief valves into containment and scrub
ber systems, such as reducing the inventory of acutely hazardous 
materials. 

And the illusion of this prevention program beyond its slow im
plementation is that it is a voluntary program as it is presently 
being interpreted. We need mandatory measures. 

Mr. MILLER. Two last questions here. 
One, Mike and Mark, you make quite a deal about the tank car 

and the fact it is going to be phased out, and it is subject to a se
ries of accidents. 

Do we know whether or not General Chemical would have been 
advised this car has had these problems and/or phased out? 

Is there anything in the regulations that requires the user to be 
notified? 

Or do they simply call up a broker and say we need five tank 
cars for the following purposes, and they would never know-do 
you know or not? I don't mean to point rmgers. 

Mr. MAsoN. It is my understanding that in December 1990 when 
the federal regulations came down from DOT, that an advisory 
went out-I don't know the technical term-but essentially puts ev
eryone on notice who uses tank cars of this type that as of January 
1, 1991, the lllA, the other safer car, is permitted for use for 
oleum and other hazardous materials. 

The degree to which the DOT and the Federal Railroad Adminis
tration were effective and thorough in getting that message out to 
the industry is an unanswered question. 

Mr. MILLER. Thank you. 
And, Dr. Brunner, I don't know what the total number of agen

cies that responded to this incident is going to be, but is there 
going to be some opportunity to review where the gaps and the 
overlaps are in terms of getting a manageable operation here in 
terms of a quick response or necessary response? 

Dr. BRUNNER. There have been. And there will be interagency 
debriefings and so on. 

But the fact of the matter is the very number of agencies that 
are involved in these things indicate that, on some level, if you got 
50 people in charge, nobody is in charge. 

Mr. MILLER. That would be my concern--
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Dr. BRUNNER. From our point of view, we are the health depart
ment, and the primary responsibility is protecting public health. In 
our view the local health department is in charge, but we under
stand that is not universally shared. 

Mr. MILLER. I understand that may not be universally shared 
and it may especially not be universally shared at the time of an 
accident. 

Dr. BRUNNER. Fortunately, actually the first responders are the 
health department and the fire department and local agencies, and 
we all have a good working relationship. And by the time all the 
other agencies arrived, in this case, the incident was over. So it 
worked out all right, but it can get real, real confusing. 

Mr. MILLER. In terms of the ongoing assessment as to the mar
gins of safety and impacts on the community, it seems to me the 
issue is one of community health. I mean, it is a public health 
issue. 

Dr. BRUNNER. It is a public health issue. We are very clear with
in Contra Costa County that the assessment and the decisions 
about protecting the health of the public in an acute situation will 
reside with the Contra Costa Health Services Department. 

We do that, when possible, in consultation with experts from the 
State, Cal EPA and State health department. But it is done by the 
county health department on site. We made those decisions in this 
event, and that is our responsibility. 

Mr. MILLER. Thank you. Thank you very much, all of you. 

PANEL CONSISTING OF wn.LIAM H. WELL, CHIEF, RAILROAD 
SAFETY BRANCH, AND ACTING DIRECTOR, SAFETY DIVI
SION, CALIFORNIA PUBLIC UTILITIES COMMISSION, ACCOM· 
PANIED BY BARBARA MASTERS, ASSISTANT TO THE DIREC· 
TOR, CONTRA COSTA COUNTY HEALm SERVICES DEPART· 
MENT; ROSEMARY CORBIN, HAZARDOUS MATERIALS COM
MISSION, WEST COUNTY CITIES REPRESENTATIVE; AND 
CHRISTOPHER HOWE, VICE.CBAIRMAN, COMMUNITY 
AWARENESS AND EMERGENCY RESPONSE GROUP, CONTRA 
COSTA COUNTY 
Mr. MILLER. The next panel will be made up of William Well, the 

chief of railroad safety branch, California Public Utilities Commis
sion; Rosemary Corbin, Hazardous Materials Commission, West 
County Cities representative, a member of the city council; Chris
topher Howe, vice chair of Community Awareness and Emergency 
Response; and Barbara Masters, assistant to the director, Contra 
Costa County Health Services Department. 

And my understanding is that Mr. Well, Ms. Corbin, and Mr. 
Howe will have oeening statements. 

Mr. Well, we Will start with you. 

STATEMENT OF WILLIAM H. WELL 
Mr. WELL. Good morning, Mr. Chairman. I am Bill Well, chief 

of the railroad safety branch and currently acting director of the 
safety division of the California Public Utilities Commission. And 
I want to thank you for the opportunity to appear before you today 
on this issue. 
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I have submitted written testimony to the subcommittee, and my 
statement is out on the table. So I will not repeat what is in that 
written testimony. But I would like to highlight a couple points. 

First, the California Public Utilities Commission is the State 
agency with the greatest jurisdiction at the State level over rail
road transportation, and it has issued several orders and regula
tions regarding railroad operations. 

In addition, the Commission has broad investigative authority 
and, as noted in my written testimony, has two railroad safety in
vestigations currently in progress. 

Second, also noted in my testimony, the Public Utilities Commis
sion is the certified State agency in California to participate in the 
National Railroad Safety Inspection Plan. Under this authority, we 
can carry out investigative and surveillance activities to enforce the 
Federal railroad safety standards. 

Under this authority, one of our certified railroad inspectors is 
conducting an investigation into the toxic release that occurred in 
Richmond. We are very concerned with the impact it has had on 
the community, and our inspector began his investigation as soon 
as it was safe to do so. And he is conducting this investigation in 
concert with the Federal Railroad Administration. He is currently 
in the fact-gathering stage in the investigation. And when his re
port is available, I will certainly submit a copy to the subcommit
tee. 

And this, along with my written testimony, concludes my state
ment. I would be glad to offer any assistance I can. 

Mr. MILLER. Thank you. 
[Prepared statement of Mr. Well follows:] 
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Mr. Chairman and members of the Subcommittee, I am 
Acting Director of the Safety Division of the california Public 
Utilities Commission (CPUC) and have been closely involved in 
several of the CPUC's activities involving the regulation of 
hazardous materia1s transportation by rail. 

Thank you for the opportunity to appear before you this 
morning to testify about the recent sulfuric acid leak in 
Richmond from a railroad. tank car and about the issues concerning 
the transportation of hazardous materials by rail. The Safety 
Division's investigation into the sulfuric acid leak is 
continuing, and - have drawn no conclusions with respect to the 
cause of the incident, so I am unable at this time to provide you 
with any CPUC conclusion. 

~ testimony will describe the CPUC's jurisdiction and 
activities 1nvolving rail safety generally and provide an 
overview of the federal laws governing rail safety and hazardous 
materials, including a description of federal restrictions on 
state regulations of rail transportation. Finally, I will 
summarize recent state action on rail safety, both at the CPUC 
level and at the california Legislature. 
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nrr.RODUC'I'ION 

The CPUC has jurisdiction over rail safetr, which 
includes, among other things, inspecting and enforc ng 
requirements for railroad eqaipment, track, and operating 
practices. We exercise this jurisdiction pursuant to state laws 
and regulations and pursuant to state certification by the 
Federal Railroad Administration (PRA) under the Federal ltailroad 
Safety Act. When an accident occurs, our inspectors investigate 
the track, equipment, and operating practices and pursue 
enforcement of any violations, either independently or through 
the FRA. 

Our jurisdiction does not extend to the direct cleanup 
of a hazardous materials incident or to the health and 
environmental impacts of incidents, although our rules do require 
the railroads to have emergency preparedness plans. Other state 
or local agencies are involved in cleanup and protecting human 
health and the environment after an incident; these are not areas 
in which the CPUC has expertise or authority. 

FEDERAL LAW AND PREEMPTION 

There are two major federal laws affecting railroad 
operations. The Federal Railroad,Safety Act of 1970 (FRSA) 
governs safety in all areas of railroad operations, and the 
Hazardous Materials Transportation Act {HMTA), as amended by the 
Hazardous Materials Transportation Uniform Safety Act of 1990, 
governs tbe transportation of hazardous materials by rail and 
other means. 

Federal RAilroad Safety A&t, 45 u.s.c.A. 421 ~-

The PRSA and the regulations thereunder (49 C.P.R. 200-
236) cover a broad spectrum of rail safety issues, including 
track construction and maintenance, signaling standards, 
equipment specifications, accident reporting, drug and alcohol 
testing, and operating practices. 

The FR.SA provides for state participation in 
enforcement of the FRSA and regulations. california is certified 
to participate in this program, as more fully discussed below. 

The states• ability to regulate rail safety is 
restricted by the preemption provision in the PRSA which provides 
as follows: 

•A state may adopt or continue in force any 
law, rule, regulation, order or standard 

·2-
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relating to railroad safety until 11\lch time 
as the secretary (of the Departi!Wnt of 
Transportation) has adopted a rule, 
regulation, order or standard covering the 
subject matter of such requirement. A state 
may adopt or continue in force an additional 
or more stringent law, rule, regulation, 
order or standard relating to railroad 
safety when necessary to eliminate or reduce 
an essentially logl gfeey baprd, and when 
not incanpatil:lle with any federal law, rule, 
regulation, order or standard,. and where not 
creating an undue burden on interstate 
commerce. 45 u.s.c.A. 434 (emphasis added} 

Thus, under the FRSA etates can adopt a regulation under two 
conditions: 

1) If the Department of transportation has 
not yet adopted a rule covering the 
subject matter; or 

2) Sven if the DOT has adopted a rule, if the 
state requirement is necessary to 
eliminate or reduce an essentially ~ 
safety hagrd, the requirement will not be 
preempted as long as it (a} is not 
incompatil:lle with federal law and (b) does 
not create an undue burden on interstate 
commerce. 

The CPUC has certain railroad safety regulations that 
are not preempted under the FRSA, because there are no federal 
regulatiollS covering the same subject matter. For example, 
federal courts have found that the CPUC's railroad clearance and 
walkway regulations are not preempted, because the federal 
regulations did not cover clearances and walkways. 

CUrrently the CPUC has two proceedings underway which 
may adopt railroad regulations under the local safety ba.zard 
exception to preemption. One involves the derailments that 
occurred in 1991 near Dunsmuir and seacliff and the o~er 
involves the Legislative mandate to identify local hazardous 
railroad sites in California. These will be discussed later in 
my testilnony. 

Hazardqus Mlterials Transportation J&t, 
49 U.S.C.A. 1801 ~ ~· 

·3-
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The HM'l'A &114 the reg'lllaticms thereunder govern the 
transportation of hazardous materials, including requirements for 
tank placarding, packaging standards, tank specifications, 
handling, and storage. The threshold question of applicability, 
however, is whether or not the commodity is classified as a 
hazardous material under the HMTA. If it is not, none of the 
·requirements apply. 

Because of the broad preemption provisiOD8 contained in 
the HMTA, as amended, the states are preempted from 
reclassifying hazardous materials to trigger the ~re ,stringent 
requirements. 'l'hua, :even though the accident near Dunsmuir 
d~nstrated the need to expand the list of materials subject to 
stringent hazardous material regulations, the state is preempted 
from expanding the list to prevent similar occurrences in the 
future, even for solely intrastate transportation. 

Although the states are restricted in what they can do 
to improve rail safety, california has some statutory and 
regulatory provisions governing the transportation of hazardous 
materials by rail. These include requirements for notification 
of hazardous material releases; requirements that the railroad 
provide system maps showing mileposts, stations, crossings, and 
other major points; requirements that the railroads submit 
emergency handling guidelines to the state Office of Emergency 
Services; and requirements that, if there is a release of a 
hazardous material, the railroad provides the local emergency 
response agency with certain information about the contents of 
the train. 

In addition, the CPUC in 1991 adopted rules improving 
railroad emergency response notification, among other things. In 
1991 the california Legislature also adopted new railroad safety 
requirements. These are discussed in greater detail below. 

State Certification ugder PR$A and HMTA 

Under PRSA, 45 U.S.C. 434, states cannot adopt federal 
requirements verbatim (as is frequently done in environmental 
laws). However a state can participate in carrying out 
investigative and surveillance activities if it is certified, as 
is california, to enforce federal standards with respect to 
equipment safety standards, track standards, general operation 
practices and hazardous materials (45 u.s.c. 435). The procedure 
for participation is set forth in the Code of Federal 
Regulations, Title 49, Part 212. In California, the CPUC is the 
state agency certified by the FRA. Violations of federal law are 
referred by CPUC staff to the PRA which has 60 days to assess 
penalties against the violating carrier. If such action is not 

·4-
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forthcoming, the state agency may seek recover of civil penalties 
in federal courts (45 U.S.C. 436(a). 

CPOC Stu.! 

The CPUC has a staff of fourteen certified inspectors 
who are respoosible for inspections of railroad operations 
covering 12, 000 mile of track throughout California. This 
includes inspection and enforcement of federal requirements for 
equipment, track and operating practices. In addition, CPUC 
staff pursues regulatory compliance with state laws and 
regulations that ad~ess items unregulated by federal 
regulations, such as walkways, clearances, local and emergency 
preparedness and notification for hazardous material incidents. 

The CPUC staff also conducts field investigations of 
railroad accidents that result in employee or passenger injury or 
death or the discharge of a hazardous material commodity. These 
activities are conducted in concert with any federal 
investigative effort, typically by the FRA and/or the National 
Transportation Safety Board. The primary role of the CPUC staff 
in responding to a railroad accident is to investigate for 
regulatory compliance of the carrier, to ensure the preservation 
of perishable technical evidence, and to determine whether 
additional preventative measures or regulations are required. 

CUrrently one of the CPUC's federally certified 
railroad inspectors is investigating the incident that occurred 
in Richmond on July 26, 1993, when a General Chemical Corporation 
railroad tank car sustained a ruptured relief valve while it was 
being unloaded. This ruptured valve caused a significant amount 
of Oleum vapor to be released into the atmosphere and a great · 
number of people in the Richmond area were alfected by the spill. 
The CPUC inspector is conducting interviews with plant management 
and employees to determine compliance with federal regulations 
regardin~ the transportation of hazardous materials. A staff 
report w~ll be made on the results of this investigation 

RECENT STATE ACTION 

CPUC General Order 161 

The CPUC adopted General Order 161 on August 7, 1991, 
which contains additional rules for the trans~rtation of 
hazardous materials by rail. The CPUC recogn1zes that federal 
rules extensively regulate the transportation of hazardous 
materials. however, coordination between the state, local 
agencies, and tbe railroads, particularly in the area of 
emergency response, is necessary to enhance safety in the 

-s-
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transportation of hazardous materials. These rules cgmplement 
the federal regulatory framework by, among other things, 
encouraging communication between local emergency response 
agencies and railroads transporting hazardous materials. The key 
provisions of the rules impose the following requirements on each 
railroad which transports hazardous materials: 

1. Immediately notify by telephone the appropriate 
emergency response agency (ERA) about a release 
or threatened release of a hazardous material. 
Pederal law only requires notification at the 
national level, for example the U.S. Coast 
Guard Warning Center, so that the public faced 
with the crisis may be the last to hear about it. 

2. Provide BRAs along each rail line the railroad's 
24-hour emergency telephone number. 

3 . Have in place an emergency preparedness plan to 
respond to hazardous material spills. 

4. Ensure that train crew members have the ability 
to communicate via radio transceiver with each 
other and with the train dispatcher. 

5. Provide, upon requesr. by an ERA or an administering 
agency, a list of each type of hazardous material 
transported through a line segment for the prior 
12-month period. (Pre-notification of hazardous 
material shipments has been preempted. However, 
the above information will allow the BRAs to better 
prepare for potential releases -- they will be 
aware of the kinds of materials that they may need 
to deal with.) 

6. Provide, upon written request, information regarding 
leases for storage of hazardous materials in rail care. 

cpqc Investigation 

On August 22, 1991, the Commission issued an Order 
Instituting Investigation (OII) 92-03-029 for the following 
purposes: (a) to investigate the Southern Pacific Transportation 
Company (SP) derailment near Dunsmuir on July 14, 1991 and the SP 
derai1ment near Seacliff on July 28, 1991, (b) identify any local 
safety hazards, (c) investigate compliance with existing rules 
and regulations, and (d) recommend necessary improvements in 
state or federal laws or regulations to prevent future 
derailments and to facilitate emergency response. 
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The incident near Dwulmuir involved a DOT·lllA lOOW 
tank ear which, upon derailment, vas punctured in three places. 
The contents of the tank car, 19, 500 gallons of aqueous metam
sodium poured out into the Sacramento River, killing every living 
thing in that river over a distance of approximately SO miles 
downstream. 

The incident near Seaeliff (Ventura County) involved 
the derailment of fourteen freight cars. Over 440 gallons of 
aqueous hydrazine, a corrosive hazardous material, spilled out of 
14 damaged barrels in a derailed intermodal container. Clean up 
efforts resulted in the closing of u.s. Highway 101 for more than 
five days. 

Many days of hearing have been held in this proceeding 
and numerous documents have been filed by various parties 
outlining the cause of these accidents and making recommendations 
involving several aspects of railroad operations. These include 
proposals involving train operating rules, maintenance practices 
on locomotives, tank car safetf• emergency response preparedness 
and hot box detector installat1ons. The final day of hearing in 
this ~roceeding is scheduled for September 2, 1993. A final CPUC 
decis1on on the matter is expected by the end of the year. 

State Legislature 

The california Legislature's interest in the safe 
transportation of hazardous materials by rail was strongly 
influenced by the derailments near Dunsmuir and Seaeliff. 
Working around the restrictions imposed by federal preemption, 
the Legislature passed a package of five bills before adjourning 
its 1991 session. The key provisions of this rail safety 
legislation are the following: 

1. 

2. 

3. 

Impose a user fee on railroads to cover the CPUC' s 
costs of regulating rail safety. {The railroads 
had previously enjoyed an exemption from the user 
fee provisions imposed on CPUC's other regulated 
utilities.) 

Require the CPUC to identify local safety hazards 
and propose regulations to eliminate or reduce the 
hazards. (This clarifies the authority of the CPUC 
to adopt rules under the local safety hazard 
exception to preemption contained in the FRSA.) 

Increase CPUC staffini of rail safety inspection 
positions, with addit onal funds to be provided by 
the user fee. 

-7-
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4. Establish minimum inspection standards of every 
180 days for equipment in yards and every year 
for main line track. 

5. Created a Rail Accident Prevention and Response 
FUnd to be administered by the california 
Environmental Protection Agency. 

One of the bills required the CPUC to request the 
appropriate federal agencies to establish additional regulations 
regarding the transportation of hazardous materials. In response 
to that bill, the CPUC by letter July 14, 1992, requested the 
United States Department of Transportation to act on the 
following: (1) the reclassification of various chemical compounds 
not presently classified as •hazardous•, (2) safer rail cars for 
hazardous materials, (3) better information on train manifests, 
(4) implementation of requirements for dynamic brakes, trackside 
detectors, end-of-train braking devices, and car wei~hing and 
shipper loading certification, and (5) increased acc1dent 
reporting accuracy. 

CPuc to I4entify an4 Mitigate Railroad Hazards 

In response to the above mandate by the Le~islature, on 
March 11, 1992, the Commission issued its Order Inst1tuting 
Investigation (OII) 92-03-017 for the purpose of identifying 
local safety hazards on california's railroads. The CPUC has 
divided this proceeding into two phases. The first dealt with 
the identification of local safety hazards throughout the entire 
California railroad system, which is composed of some 12,000 
miles of track owned by 39 railroads. The CPUC ordered the 
respondent railroads to provide information on areas of 
derailment, accident frequency, hazardous material transportation 
and other local safety hazard information. The second phase is 
the identification and adoption of appropriate measures to 
mitigate the identified hazards. 

The CPUC staff analyzed the railroads submission, did 
its own investigation and issued a report containing a 
preliminary list of 38 track segments as local safety hazards 
which was subsequently adopted by the CPUC in an interim decision 
issued July 1, 1992. In phase two of this proceeding, the CPUC 
staff filed its report on April 2, 1993 propoeing mitigating 
measures for seven of the sites. Mitigating measures the staff 
recommended the CPUC adopt included rules on {1) hazardous 
materials transportation (2) track train dynamics, {3) dynamic 
brakes, {4) telemetry systems (5) train defect detectors, {6) 
employee training, (7) employee requalification requirements, {8) 
accident notification, and (8) track conditions. 

-8-
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currently the CPUC•s investigation ia focused on the 
iswe of federal preemption. Opening briefs have recently been 
filed in thia proceeding and the respondent railroads have taken 
the position that the CPUC is preempted by Federal law from 
enacting any of these measures and the investigation should not 
be pursued any further. contraz:r to this •nertion, the staff 
bas stated. that the CPUC is requJ.red by California law to eD&ct 
regulations to mitigate local safety hazards and that regulations 
mitigating local safety hazards are exempted from preemption by 
federal law. 

The preemption issues have considerably slowed the 
CPUC's investigation and adoption of proposed regulations as 
mandated by the Legislature. In light of the ever present 
potential of continued rail accidents, contaminating spills and 
of course, the threat of harm to persons and property, the 
President of the CPUC is not happy with the time it has taken the 
formal process to mitigate hazards at these sites. The CPOC 
staff has been directed to prepare an emergency order to put 
before the CPOC that will propose regulations containing 
mitigating measures for all of the sites. 

In addition the staff has been directed to begin work 
on a regulation directed to california railroads regarding 
shipping paper requirements for the transportation of hazardous 
materials. As envisioned in the mandate bf the Legislature, this 
regulation would require specific informatJ.on to be carried in 
the engine of any train transiorting hazardous materials. we 
recognize the federal preempt on issue that is likely to be 
raised bf the railroads upon adoption of this regulation, as well 
as adoptJ.on of the regulations dealing with mitigation of 
hazardous sites. We believe, however, that the time bas come to 
deal with that issue •head-on•. 

CONCLUSION 

AS you can see, california is extremely committed to 
taking the needed steps to improve rail safety. However, 
Congress should be reminded that the threat of preemption all too 
often inhibits state regulatory action and serve to blunt local 
city, county and state efforts to address specific local needs. 
As evidenced by the incidents in california, the federal laws and 
regulations are clearly inadequate and should be critically 
reviewed. 

In order to cure the existing problem, the federal 
preemption provisions in the PRSA and HMTA need t:o be revised to 
allow the states to adopt laws and regulations to prevent 
tragedies such as the derailments near Dunsmuir and Seacliff. In 

-9-



208 

addition, the federal program itself must be improved. The u.s. 
Department of Transportation llld the u.s. Bnviromnent&l 
Protection Agency should be ordered to investigate and review 
other chemical compounds not c~rrently classified as hazardous 
materials for possible reclassification as hazardou.. In 
addition, safer rail ears should be required for use in 
transporting all materials, whether or not they are hazardous, 
consistent with recommendations of the National Transportation 
Safety Board. PiDally, addition info~tion should be available 
on trains for all commodities carried by rail, regardless of 
classification, to facilitate response activities. This would 
avoid scramble at accident scenes where the response teams are 
unable to identify the discharged commodity. 

Again, thank you for the opportunity to appear before 
you today. We look forward to working with the subcOI!IIdttee if 
we can be of any assistance. 

·10· 
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Mr. MILLER. Rosemary. 

STATEMENT OF ROSEMARY CORBIN 
Ms. CoRBIN. Congressman Miller, my name is Rosemary Corbin. 

I am a Richmond City Councilmember, and I represent all of the 
West County cities on the county Hazardous Materials Commis
sion. 

Thank you for the opportunity to comment on the problems high
lighted by the General Chemical release. 

I will concentrate today on what the Federal Government can do 
because we have plenty of work to do at the local level, and I don't 
see the need to harangue you about that. But I am hoping that 
some positive results will come from this hearing that you will 
carry back to Washington and work on. 

Richmond needs industry to provide jobs. However, part of the 
price of industry should not be the health and safety of our citi
zens. And toxic releases hurt business, as this report, "Poisoning 
Prosperity: the Impact of Toxics on California's Economy," pub
lished by the State of California demonstrates. 

In the 8 years I have been on the city council, we have been sub
jected to about half a dozen major calamities in which hazardous 
materials have been showered upon our community. 

Following each release, we were told that any confusion in the 
chain of command had been solved, that any bugs in the commu
nity notification program had been worked out, and that everything 
was being done to prevent such an accident from happening again. 

However, conflicts between responsible agencies, deficiencies in 
the community notification program, and loopholes in the regula
tions persist. The credibility of every government agency is in ques
tion. 

The pledge of mutual cooperation needs to include mutual re
spect. And I don't know how you legislate that. But professional 
jealousy seems to have contributed to the confusion reported in 
each of these recent incidents. The presumption should be that 
local, first responders have the knowledge to make correct deci
sions. Other agencies overruling our local first responders have 
caused confusion in several of the recent incidents. Once it was a 
federal agency that caused the confusion. 

The media, in this latest incident, I think came up with a good 
compromise. I heard on the radio that they recommended that if 
you were ahead of the cloud, get out; and if you were in the cloud, 
shelter in place. And so I thank the media. . 

We also need to stop finger pointing. There is enough blame to 
go around, and passing the buck is contributing to certain of our 
loopholes. We need to look for ways to expand our responsibility in
stead of looking for excuses for why we aren't responsible. 

What is the old saying? "If you aren't part of the solution, you 
are part of the problem." Let's take that to heart. 

With respect to the chain of command and notification issues, we 
at the local level need to solve those issues with appropriate re
solve. But we need help from the Federal Government in order to 
solve the technical issues which contributed to this latest release. 

Since the U.S. Department of Transportation has jurisdiction 
over tank cars, the Federal Government needs to tighten up its 
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regulation of them. They must be designed to contain hazardous 
materials safely during transit. And the maintenance of tank cars 
must be standardized. And as Greg Feere pointed out, workers 
need to be adequately trained. Also, tank cars must be prohibited 
from use as storage. 

The public wants the best available technology used for the 
transportation of hazardous materials without exception. It is my 
understanding that the components of tank cars are standard but 
that the maintenance of them is not. For instance, valves are 
checked by the operator before each car is filled leaving the deci
sion regarding the reliability of that valve to human discretion. 

And, again, the issue of training is very important. And also in 
terms of the storage, if those valves are only inspected at the time 
that they are going to be filled for transport, that means they ars 
sitting there for long periods of time, as we know through a heat 
wave here, without being looked at. 

Some companies, however, change those valves on a regular 
schedule, thereby eliminating the possibility of human error and 
providing better security for tank cars that are used fqr storage. 
Federal regulations need to reflect that higher degree of security 
from regular maintenance rather than maintenance based on em
ployee opinion. 

With respect to storage, hazardous materials should only be 
stored in stationary tanks which are designed for that purpose and 
which meet earthquake safety requirements, with appropriate 
catchment basins to contain spills. 

We at the local level can adopt all of the land use decisions we 
want, and companies will drive tank cars through them if you 
allow them to. 

Here is our problem: Until recently there were no land use con
trols in areas zoned for heavy industry, the theory being that as 
long as industry made money and produced jobs, we didn't care 
what happened behind their fences. Then came the Three Mile Is
land, Love Canal, and Bhopal; and we changed our minds. But we 
had facilities in our midst that were grandfathered in. Richmond 
adopted an ordinance which I introduced requiring permits in 
heavy industrial areas for companies handling hazardous mate
rials, but that can only deal with new or expanding facilities. 

And I am wondering if more tanks are around in rail yards and 
rail lines to get around the need to get land use permits because 
now the only way we can put controls on the construction of tanks 
is through this land use permit. And if they are expanding by using 
tank cars, then we will never get a handle on existing companies 
that have hazardous materials. 

The State took a shot at the problem by requiring inventories of 
hazardous materials and emergency plans to anticipate accidents. 
That was AB2185. Then they took it one step further and they re
quired businesses that handled the relatively few chemicals re
garded as acutely hazardous to figure out what accidents might 
happen and not only plan for them but to figure out how to prevent 
them, risk management prevention plans. 

Industries reported their inventories, submitted their emergency 
plans, and their prevention plans, as inadequate as they are, as we 
have heard; but none of those apply to tank cars. 
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In an attempt to regulate the storage of hazardous materials in 
tank cars, a 30-day limit was placed on that use, so companies such 
as General Chemical moved them around to avoid the 30-day re
quirement. 

Even 30 days is too long. Tank cars do not have the stability or 
the catchment basins that stationary storage tanks do. 

The industrial rim of Contra Costa County is loaded with indus
try, railroad lines, and housing; and it is next to San Francisco 
Bay. Much of it is on alluvial soil and earthquake faults run 
through it. Hazardous materials should not be in railroad tank cars 
any longer than is necessary in that environment. 

The accident which occurred a couple of weeks ago should not 
have happened for a variety of reasons. We were lucky it was not 
worse. More dangerous chemicals than oleum are stored in tank 
cars throughout the region right now. And I was told not long ago 
that there was a string of tank cars containing hazardous materials 
stored on the rail behind Peres School here in Richmond. 

We need your help. Ensure that the best available technology is 
always required for tank car components, tighten up the regula
tions regarding maintenance of tank cars so it is not left up to op
erator discretion or inadequately trained operators, and outlaw the 
use of tank cars for storage beyond the reasonable time it takes to 
unload a car, period, regardless of where the car is located. 

Thank you again for holding these hearings. I hope that Con
gress takes these suggestions to heart. They have nationwide rami
fications. 

Thank you. 
Mr. MILLER. Thank you. 
[Prepared statement of Ms. Corbin follows:] 
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those issues with ippl'Opriate resolve. But, we need help limn the lldcn1 goWC1111*111 in Older to 
solve the technical issues wbidt cootributed to lbc larcst nleue. 

Since the U.S. Department of TllllSpOf'lllion has jurisdic:tion over 1IIDk em, the fedml 
govemment needs to dahten-up its replaliOD of them. They must be dcisigned to contain 
hazardous materials sately duriDa transit. And, dJe maiDtt!IIDCf of tank Cltl must be 
staodlrdized. Also, tank cars must be prolibiled &om use u ltOfa8e. 

The public wants the best ava~1able tcdmolosY used for tbe transportatioll ofbazardous materials 
without exception. It is my unclmtuJding that die compooadJ of Wilt c:ars an standard, but that 
the maintenance of them is not. For instaDce, vaJva.are c:becked by tbe operator before each ~:at 
is filled leaving the decision rqardiDs the reliability of that valve to human disc:retion.. Some 
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companies, however, c;hanp lhose valves on a rcauJar schedule eliminatina the poNibility of 
human error and providing better security for tank can that are used for stor-ae. Federal 
regulations need to reJIKt that higher degree of security from reauJar llllintenance rather than 
maintenance based on employee opinion. 

With respect to storase, hawdous materials should only be stored in stationary taDks which arc 
designed for that purpose, and which meet earthquake safety requirements. with appropriate 
catchment basins in case of spiJis. 

We at the local level can adopt all of the land use decisions we want, and companies will drive 
tank c:ars through them if you aDow them to. 

Here is our problem: Until recently there were no land use controls in areas zoned for heavy 
industry, the theory being that as long as industry made money and produced jobs, we didn't care 
what happened behind their fences. Then c:ame Three-mile Island, Love Canal, and Bophal, and 
we changed our minds. But, we bad facilities in our midst which were •grand-fathered-in". We 
adopted my ordinance which requires permits in heavy industrial areas for compauies handling 
hazardous materials, but that c:an only deal with new or expanding facilities. The State took a 
shot at the problem by requiring inventories of hazardous materials and emergeucy plans to 
anticipate accidents (AB218S). Then, !hey took it one step furtber and required businesses that 
handle the relatively few chemicals regarded as acutely hazardous to figure out wbat accidents 
might happen. and not only plan fur them,. but to figure out how to prevent them (Risk 
Management Prevention Plans). Industries reponed their inventories, submitted their emergency 
plans, and their prevention plans, but none of those apply to tank ears. In an attempt to regulate 
the storase of hazardous materials in tank ears, a thirty day limit was placed on that use, so 
companies such as General Chemical move them around to avoid the thirty day requirement. 
Even thirty days is too long. Tank ears do not have the stability or the eatehmeat basins that 
stationary storage tanks do. 

The industrial rim of Contra Costa County is loaded with indusuy, railroad lines, and housing, and 
is next to San Francisco Bay. Much of it is on llluvial soil, and earthquake faults run through it. 
Hazardous materials should not be in railroad tank ears any lonaer than necessary in that 
environment. 

The accident which oc:curred a couple of weeks ago should not have happened for a variety of 
reasons. We were luclty it was not worse. More dangerous ehemieals than oleum are stored in 
tank ears throughout our region right now. 

We need your help: Insure that the best available tKhnology is always required for tank ear 
components, tighten-up the regulations regarding maintenances of tank can so it is not left up to 
operator discretion. and outlaw the use of tank ears for storage beyond the reasonable time it 
takes to unload a car - period - regardless of where the car is located. 

Thank you again for bolding this hearing. I eertainly hope that the Congress takes these 
suggestions to heart. They have nationwide ramifications. 
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Mr. MILLER. Mr. Howe. 

STATEMENT OF CHRISTOPHER HOWE 
Mr. HoWE. Good afternoon, Chairman Miller. My name is Chris

topher Howe. I am the Vice Chairman of the Contra Costa County 
Community Awareness and Emergency Response group and man
ager of government affairs for Chevron in Richmond. 

I am here today representing CAER. The CAER group was 
formed in 1987 and has since grown in membership to over 100 in
dividuals representing various government and industry organiza
tions. Our group's mission is to encourage and facilitate dialogue 
on issues of emergency preparedness and response here in Contra 
Costa County. 

As members of industry, government, and our community, we are 
very concerned any time operations adversely impact neighbors. I 
am here today to describe some of the activities we are involved in 
and identify areas where our group ma_y contribute to the continual 
improvement of this county's preparedness and response to emer
gencies. 

While I may not be prepared today to respond directly to issues 
of rail cars and their use, I can commit the resources of the CAER 
group to help collect and prepare any response that the subcommit
tee thinks is needed in that area. 

Since 1990, the CAER group has been involved in discussions 
about emergency notification here in Contra Costa County. We be
lieve the most effective system for notification is one that inte
grates several available technologies, not relying on any one means 
of communication in an emergency. 

Any system that is developed must not provide a false sense of 
security but be one on which the community can rely. It is clear 
more can be done. This county uses a local radio station to broad
cast emergency information in an emergency. In areas of the coun
ty where reception is poor, a local traveler's information system has 
been established. There is one operating now in Martinez. These 
systems operate like systems at some national parks that are used 
to broadcast park access and parking information on a very local
ized basis. In addition, regional radio and television broadcasts are 
used in an emergency. 

There has been reference made to the local media action in this 
incident today. The county also uses a CAN system, the computer
ized phone system that Dr. Walker described. We have been par
ticipating in discussions about the use of sirens and the need for 
community education on any system that is established. We recog
nize the complexity of the notification issue, including the need to 
get input from the communities, their first responders and elected 
officials. 

In closing, I would like to reaffrrm our group's commitment to be 
a part of the solution to these issues. I thank you for the oppor
tunity to testify, and I would be glad to answer any questions you 
may have. 

[Prepared statement of Mr. Howe follows:] 
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STATEMENT BEFORE THE 
BOUSE OF REPRESENTAnvES 

NATURAL RESOURCES 
OVERSIGHT AND lNVISTIGATIONS SUBCOMMITI'EE 

AUGUST 10, 1993 

Chairman Miller and members of the SUbcommittee. 

My '1W1X is Christopbct Howe. I am tbc vke-cllairman of the Cootta Costa County 
Communily Awan:ness and Emergency lWpoosc Group and MaDaget of Govemment 
Affairs for Chevron m Riebmond. I am • today representing CAER. 

The CAER Group was formed in 1987 and has since grown in membership to over 100 
individuals representing various government and industry organizations. Our 8JXlUP's 
mission is to~ and facilitate dialogue on is.'IUCS of emergency prcpare<lness and 
response 11m in Contra Costa Conaty. 

As members of industry, government, and our community. we arc very concerned any time 
operations advenely itrql8Ct neighbors. I am here today to describe some of the activities 
we are involved in and identify areas where our group may contribute to the continual 
improvement of this County's preparedness and respollSC to emergencies. While I am not 
prepared today to respond to issues related diroctly to railcars and their use, I can committ 
the resources of CAER to coUect and prepare a reponse to the Subcommittee if na:cssaty. 

Since 1990, the CAER Group has been involved in discussions about emergency 
notifii:ation in the County. We believe rhe most-effective system for notification, is one. !hat 
integrates sevezal available technologies; not relying on any one means of communication in 
an emergency. Any system dlat is developed must not provide a false 5ense of security. 
but be one on wbich the commoDity cali rely. 

It is clear, more can be done. 

This County uses a local r<lliio station. t:ISS, to broadcast information in an emergency. 
In areas of the County were m:eplion is poor, a local Travelers Information System has 
been established. One is opentins in Martinez. These systems operate like the systems at 
some National Parks wbete they are used to broadcast patk access or parking information. 
In addition, regional radio and televis.ioD broadcasts are used iD cmergencie.<~. The County 
also uses the CAN syStlml. a compurerized phone sysrem. 

We've also discussed the use of sirens and the need for community education on any 
system that is established. We recognize dle complexity of the notification issue. including 
needed input from communities, their first re~JXlnders, and elected officials. 

In closing. I would like to reaffinn our group's commiument to be a pan of the solution to 
these issues. 

I !hank you for the opportunity to testify, and would be glad to answer any questions I can. 
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Mr. MILLER. Thank you. 
Mr. Well, let me ask you a couple of questions. Where is this 

issue with respect to the PUC of the storage of hazardous materials 
in railway cars? 

Earlier the Department of Transportation suggested that this is 
properly within the jurisdiction of the State for the moment, that 
it does have the ability to regulate the storage of materials and 
cars not in transit. 

Mr. WELL. There is nothing before the Commission right now re
garding the storage of hazardous materials. 

Mr. MILLER. Has this issue been discussed in the recent past? Do 
you know or--

Mr. WELL. Well, assisted in investigation with the district attor
neys of three counties on storage of hazardous material in South
ern Pacific tank cars. 

Our role there is, one, as inspectors, we are entitled to have ac
cess to the railroads, railroad yards; so our role there was one of 
assistance. There isn't any proceeding right now before the Com
mission that involves storage. 

Mr. MILLER. The finding of that investigation was, in fact, sub
stantial noncompliance, was it not, with the 30-day rule and notifi
cation rule? 

Mr. WELL. That is correct. Southern Pacific was fined for not 
complying with the rule. 

Mr. MILLER. What party does the burden fall on if you are going 
to store materials on a siding or on a leased track or on private 
track? 

Is that with the railroad? Is that with the owner of the material? 
The lessee of the car? 

Mr. WELL. As long as it is in transportation, the burden is on the 
railroad. When it reaches its destination, it becomes consigned to 
the shipper; then it is the shipper's responsibility. 

In some instances, as you have heard today, the railroad will 
lease its tracks to the shipper so that the railroad is no longer obli
gated. 

Mr. MILLER. And if I store hazardous material on that track, I 
am under no requirement to notify the community and/or the State 
or the PUC? 

Mr. WELL. You are after 30 days. 
Mr. MILLER. After 30 days? 
Mr. WELL. But not up to 30 days. 
Mr. MILLER. So there is currently no way that, be it the county 

and/or the State or the local community, if they wanted to know 
what inventory of chemicals existed in their community on railroad 
sidings--

Mr. WELL. Well, there is a requirement in the Commission's Gen
eral Rule 161.2 that deals with transportation of hazardous mate
rials, that if an administrative agency or an emergency response 
agency requests information from a railroad on what they have in 
leased track, the railroad is supposed to give them that informa
tion. 

Mr. MILLER. So you would have it on a daily basis, make an in
quiry on behalf of the city of Richmond or the city of Martinez or 
the county or something, in order to find that out? 
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Mr. WELL. Correct. You would have to ask them daily what is 
on the track. 

Mr. MILLER. And again the theory is, as of 30 days, the railroad, 
somebody, is responsible for notifying you as to the storage of that 
material? 

Mr. WELL. Well, not us. But after 30 days, then they have to file 
a business plan with the administrating agency. That is the law. 
That is the requirement in law. 

Mr. MILLER. In your investigation of this incident, the issue that 
has been raised as to whether the procedures that were being fol
lowed were proper or not, whether there was an overheating of the 
tank car for the purposes of getting the flow of the material, have 
you looked into that? What are your preliminary findings? 

Mr. WELL. Our inspector is looking into that along with the FRA 
inspectors. And to date, I haven't heard of any--

Mr. MILLER. Has there been a preliminary finding or determina
tion? 

Mr. WELL. No, there hasn't. Just the information they have col-
lected. 

Mr. MILLER. So that is still open to speculation at this time? 
Mr. WELL. Still open to speculation at this time. 
Mr. MILLER. The issue that Councilwoman Corbin raised about 

the duty to inspect, is that correct, that the duty to inspect goes 
to the user? 

Mr. WELL. The duty to inspect goes to--
Mr. MILLER. Valves or the suitability of the tank car. 
Mr. WELL. That would be the shipper's responsibility, yes. 
Mr. MILLER. That is the shipper's responsibility. But do we know 

the qualifications of the person making that inspection? 
Mr. WELL. I would not know that. 
Mr. MILLER. Is there a requirement as to the qualifications? 
Mr. WELL. No, there is no requirement as far as the State Public 

Utilities Commission has. 
Mr. MILLER. So George Miller,/our local congressperson, could 

go out and inspect the valves an pass on its suitability if I was 
employed by General Chemical or someone else? 

Mr. WELL. Well, we would not review that. 
Mr. MILLER. You would not review that, or you would not sug

gest that, or both? 
Mr. WELL. There are requirements for employees handling rail 

transportation. 
You have to realize our jurisdiction doesn't extend to the private 

plant. 
Mr. MILLER. No. I understand that, but that tank car at some 

point is going to enter the stream of commerce under your jurisdic
tion and/or the Department of Transportation. It is going to move 
through those jurisdictional boundaries. 

What I am trying to get at is: Are there any requirements that 
the PUC has as to who inspects these tank cars, what are their 
qualifications, training, and know-how to handle that decision? 

Mr. WELL. The answer to that is no. 
Mr. MILLER. The answer to that is no because I think Council

woman Corbin points out a great potential conflict; and that is, you 
are the worker in the yard, and you are getting ready to run a pro-
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cedure and somebody is asking you to certify whether or not a 
valve is proper or not. If you say no, or I don't know, or I think 
not, then you are changing the whole operation, and somebody will 
say, you are costing us money. 

And I don't know if that burden is properly put on that individ
ual as opposed to somebody who has a job description with the au
thority to make that determination, because I suspect the super
visor says, what do you know about tank car valves. 

In the case of General Chemical, they said this is the first time 
they have ever used one. So who says whether this valve is good 
at 55 pounds pressure or 100 pounds or 120 pounds or whatever? 
So we have the problem raised by Mr. Feere, and that is, who is 
running the show? 

But it is going to come across your jurisdiction at some point. 
General Chemical suggested that those cars are about to be headed 
or are heading for Nevada or somewhere. 

So what do we know about those tank cars? The fact is, we don't 
know much, do we? 

Mr. WELL. Well, we know what the standards are they were de
signed to meet. But we don't know the individual tank car, whether 
it meets that standard or not. 

Mr. MILLER. Whether those standards are effective or not over a 
period of time? 

Mr. WELL. Right. 
Mr. MILLER. So theoretically, that tank car could go to multiple 

users over a period of a year? 
Mr. WELL. That is right. 
Mr. MILLER. And all of them or none of them may inspect it as 

to its suitability, and those who inspect it may or may not have 
people who are technically qualified to make that determination. 

I just say that as a matter of fact. I don't mean that in an accus
atory manner. But that, in fact, could be the situation. · 

Mr. WELL. That is correct. 
Mr. MILLER. Are you aware of the matter that was brought up 

earlier with the Department of Transportation that there is a re
quest to end the rights of States to determine rules and regulations 
with respect to storage? 

Mr. WELL. That is the first I have heard about it this morning. 
Mr. MILLER. Could I request of you that the PUC might take a 

look at that issue? 
Mr. WELL. We certainly will. 
Mr. MILLER. Because obviously if I am told, again, that we have 

one of the most comprehensive and effective laws in that area and 
if that is about to be preempted, that is a serious blow to this dis
cussion in terms of safety within the State of California. 

Mr. WELL. It certainly is. And it points out what I have raised 
in my written testimony, that preemption is a very frustrating situ
ation for the Public Utilities Commission and State agencies in 
handling local problems. 

Mr. MILLER. That is because of the very heavy involvement of 
Department of Transportation, right, in rail regulation? I mean his
torically that is. 

Mr. WELL. Right. 
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Mr. MILLER. Ms. Masters, let me ask you a question. I believe 
you and I talked earlier this year about chlorine manufacturers 
seeking an exemption from State regulation that requires them to 
notify you, right, of storage for chlorine; is that correct? 

Ms. MAsTERS. Mr. Chairman, the exemption you have been dis
cussing with the other agencies? 

Mr. MILLER. Right. 
Ms. MAsTERS. The application is actually made by the Swimming 

Pool Manufacturers Association on behalf of its members. And 
what they are requesting is that the Department of Transportation 
regulations preempt State 2185 and risk management and preven
tion program regulations because what they say is that unloading 
and loading activities and storage activities are actually incidental 
to transportation, and therefore, Transportation's regulation in ju
risdiction should supersede the State's. 

Mr. MILLER. Where is that at this moment? 
Ms. MAsTERS. As I understand it, that application has been 

made. Public comment period was open. We filed an objection to 
that application. 

I do understand that State ES also did file an objection to that. 
And, Congressman Miller, I want to offer our appreciation for 

your efforts in that regard, too. I don't think a ruling has been 
made on that, but the concern for us is that if that exemption is 
granted, countless other industries may then follow suit in arguing 
that storage unloading and loading activities would also be inciden
tal to transportation and our laws would be severely undermined. 

Mr. MILLER. Okay. I mean, it just seems to me that, as a lay per
son, as I travel back and forth across the country, somebody is al
ways running from a chlorine cloud somewhere. At any given mo
ment it seems in the United States, somebody is trying escape a 
chlorine cloud so-- . 

Ms. MAsTERS. I believe we have over 200 million pounds of chlo
rine stored in this county. 

Mr. MILLER. I think I am into your authority here. What is your 
assessment of this question of the 30-day provision and the timely 
notification of the county of these actions? 

Ms. MAsTERS. Even though State law does require reporting of 
materials stored for greater than 30 days in a rail car, as a matter 
of practice, it doesn't occur very often. There are a couple of compa
nies that do routinely report to us rail cars that come in and out 
and that are storing for greater than 30 days. But that is not a 
common practice, and it is very difficult for us to get a handle on 
what is occurring if it is not reported to us. 

There is reporting in many of the business plans of rail cars that 
are used for storage on a more permanent long-term basis. That 
does occur. But it is these transitional periods that we really don't 
have a handle on. 

Mr. MILLER. Are those on-site storage? 
Ms. MAsTERS. Yes. 
Mr. MILLER. Rosemary, you don't draw a boundary, right, be

tween on-site and off-site storage? 
Ms. CORBIN. I don't think that should happen either when you 

look at the soil conditions around in here and the fact that the 
earthquake runs through it. 
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We almost had a major spill when the earthquake occurred in 
1989 down off of Cutting Boulevard, the Texaco facility. If that had 
been in a tank car, we would have had a major spill. The reason 
we didn't was because there was a catchment basin and a contain
ment system, and that is what you have to have around these sta
tionary tanks in this earthquake area on this unstable soil. 

I don't think hazardous materials should be stored in tank cars 
ever. If you picture them sitting on a rail kind of high up and 
heavy, you would have to do an awful lot of--

Mr. MILLER. I am raising this issue because, again, our survey 
suggested something around 8 million gallons of material. And I 
don't want to suggest that that is all hazardous, but it is a substan
tial volume of material that is out there in this variance zone, if 
you will, from regulation. 

Ms. CORBIN. I have a hunch it gets moved, too. There is a 30-
day requirement. 

Then if they move it again, I think the 30 days starts over. So 
I am afraid that, in order to get around having to come in for a 
land use permit, companies are putting stuff in tank cars. And I 
think it is a terrible loophole in the law. 

Mr. MILLER. Well, I think the companies-and maybe even Gen
eral Chemical-would make an argument that in some instances, 
due to turnarounds, shutdowns that take place within a refinery, 
you may fmd yourself with a short-term excess of one product or 
another because of that; or you are seeking to increase your stor3.1Je 
on a very short-term basis, which sort of makes sense, I guess, m 
the general vein. 

But again, here, nobody asked what kind of tank car General 
Chemical was going to put that storage in for this period of time, 
apparently. 

Ms. CORBIN. I should think, under those circumstances, allow
ances could be made; but maybe a catchment basin would have to 
be constructed around that tank car for a period of time or the pos
sibility of hooking it up so that any venting would go into a tank. 

Mr. MILLER. The problem is now that the community really isn't 
notified, right? 

Ms. CORBIN. Right. Right. 
Mr. MILLER. From your point of view. 
~nkou don't get to make the suggestion if there is going to be 

5 cars or 20 tank cars to be stored, that they be secure, that 
they have a response mechanism, whether it is vapor control or 
what have you on site? 

Ms. CORBIN. That is right. I watched a string of tank cars next 
to the Bay along 580, which used to be the Hoffmann Freeway, for 
a long time. And they sat there and they sat there and they sat 
there, and I don't know what was in them. But I wondered. 

And the other issue of checking the valves, you know the respon
sible companies change them on the regular basis. It is just auto
matic. After so many days or so many weeks, I don't know what 
the time is, they just get changed. 

If you don't have that requirement and you are using these 
things for storage, those things don't get checked. Even the whole 
issue of possibility for employee error, when he looks at it and 
pokes at it when somebody is waiting to get this shipment out, he 
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may make a mistake. It may look okay and it may break down in 
a few hours. But if it is not even looked at for long periods of time, 
when these things are used in storage, especially, as I said, 
through the heat wave, I should think that we are leaving our
selves open for accidents. 

Mr. MILLER. Again, it may very well be and probably is the case 
that when you are using tank cars all the time in your business, 
as are the large refineries, you may have skilled staff on board. 
They may be a permanent part of your operation. 

In this case, you are casually using this tank car on a one-time 
basis, or in a very rare instance. You may not, in fact, have those 
people. But again, nobody gets to review that process to say, we 
will let you do this; but we want somebody to come look at these 
tank cars prior to the action. 

Ms. CORBIN. Well, the person who really alerted me to this prob
lem also suggested that even if you are an expert, looking at it and 
poking at it may not be enough. If you change it on a regular basis, 
then you don't even have to rely on that. 

Mr. MILLER. From your point of view-you represent this com
munity-we are not going to get to a zero risk system here, but in 
terms of the procedures that are necessary, where do we go on 
this? Is there really a need for more community right to know and 
input prior to decisions being made? 

Ms. CoRBIN. Well, everybody lets their imaginations run away 
with them if they don't get the information, and I think we have 
gotten to the point where industry is afraid of the public and the 
public is afraid of industry, and we have to break that down. And 
the best way to break it down is to start communicating and giving 
out some more information so everybody's imagination does not run 
away with them. 

There may be less of a risk, but people are going to assume the 
worst unless it can be proven otherwise. So I think that in terms 
of the "right to know," we do have a "right to know" what is next 
to us. 

I think the point was made earlier that times have changed, and 
we need to know what is in our midst. And we all know that we 
need business and industry and jobs and a tax base, but if our 
health is gone, we cannot enjoy it, so it is not worth it. 

So we have to work out a system whereby we can all live to
gether. And industry loses more money through these accidents 
than they would spend if they would prevent them. So I think that 
we have to find out what is there and demand that the best avail
able technology be used. And there are some instances in which 
present practices need to be stopped, and I think the use of tank 
cars for storage, except in exceptions that can be demonstrated 
such as you described, otherwise I think we just have to say no 
more. 

Mr. MILLER. Well, thank you. Thank you very much for your 
time and your testimony and for sticking with us throughout the 
day. 

Mr. MILLER. Thank you again very much for your testimony. 
Let me publicly thank two individuals that are from the county 

hazardous materials team, Roger Lewis and Bruce Benike, who 

74-152 - 94 - 8 
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were given a great deal of credit for the stoppage of this leak and 
for their training and their expertise. 

I don't know if they are in the room or not, but if they are, we 
would simply want to thank you publicly for that effort. 

I do again want to say that those who have comments on what 
they have heard or who think that they can help add to. the insight 
into this problem and to the larger issue regarding toxic and haz
ardous materials in our community, I woufd certainly hope that 
you would feel free to let my office and committee know. We will 
get the information to the committee. 

And I also want to publicly thank the staff of the committee, my 
office and others, for their help here today. 

With that, the committee is adjourned. 
Thank you. 
[Whereupon, at 1:50 p.m., the subcommittee was adjourned.] 
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ADDITIONAL MATERIAL SUBMITTED FOR THE HEARING RECORD 

STATEMENT OF THE US ENVIRONMENTAL PROTECI'ION AGENCY 
REGION IX 

HAZARDOUS WASTE MANAGEMENT DIVISION, 
OFFICE OF HEALTH &t EMERGENCY PLANNING 

For the Committee on Natural Resources, 
Subcommittee on Oversight and Investigations, 

US House of Representatives 
August 10, 1993 

We appreciate the opportunity to expieSS our perspective of the General Chemical 
incident and on the issues of oommunity riP.t to know and emergency planning. We will 
outline the S1cpS that EPA bas taken and will take to improve emergency planning, 
prevention. and community awareness. 

BACKGROUND 

On July 26, 1993, when the General Chemical release occurred, EPA provided 
technical assis1ance in the emergency R:SpOilSC actions at the request of the US Coast 
Guard. wbo acted as tbe Fedctal On Scene Coonlinator (FOSC). EPA and the Coast 
Guaid divide FOSC jurisdiction according to predelennined boundaries, which are outlined 
in the Regiobal Contingency Plan. 

Befcrc the incident occuned, EPA bad undertaken some projects in the general area 
around the General Olemical Facility. 

oGeoeral Chemical was inspected ~tly for" hazan:1oos waste oompliance, under 
the Rc:soun:e Coose:rva1ion and Recovery Act authority. The facility was notified in 
mid July of the deficiencies documented duriDg the insjlcc:tioa. The deficiencies 
~two miner problems with its contingency plan for" emergencies and are 
unrelated to the current release d. hazardous IDIUa.ial. 

oQn April21, 1993 USEPA bad co-sponsored a full-scale hazardous materials 
emergency response training exercise for State and local emergency responders at 
the nearby Chevron RefiDcry in Richmond. We are in the process of following up 
with C'Amlra Costa County to determine ways in which we can offer technical 
assistance ID improve the public nocificatioo system which supports emergency 
response in the County. 

•Richmond bas a large minority population located in the vicinity of a high 
COIICCil11'11ioo of industry. The previous Regional Administrator for USEPA-IX 
bad visiaed the COIDID1nity and discussed their environmental cooccrns, which were 
raised in the COiltext of environmental justice. 

Emergency spills notification and followup reportin&_~ts are found in the 
Emergency Planning and Community Right To Know Act (EP(ltA) and in the 
Comprebeusive Environmental Response, Compensation and Liability Act 
(CERa.A)/§103. We are evaluating Federal enfcn:emcnt actions available under these 
statutory autborilies. 

(223) 
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Authoritic:s for the Qean Air Act and the Clean Water Act have been delegated to 
the State of Calibnia. We understand that the Bay Amt Air Quality Management Disttict 
is pursuing air and pennit violations. 

The Federal, State, and local agencies which have jurisdiction and interest in this 
release are meeting weekly to discuss their individual followup activities and to assure that 
their combined actions are complementary. We intend to continue this coordination. 

EPA believes the way to n:duce the possibility of future such releases must include 
the following activities. 

Continue to evaluate potential risks, review plans, identify plan 
deficiencies and focus technical assistance toward correcting those 
deficiencies. 

•EPA convened a special meeting of the Regional Response Team (RR1) on 
August 2, 1993 to review the incident, the activities of the member agencies, and 
the strategies for resolution to be sure that the concerns of the agencies were being 
addressed and the followup activities were coordinated_ During the next regular 
meeting of the RRT (September 28-29, in San Francisco), the status of the incident, 
pertinent emergency plans. and other related topics will be discussed 

•EPA. has begun discussions with Contra Costa County to determine where EPA
spollSOfed simulation exetclses of existing plans should be scheduled during the 
next year to test vulnerabilities and to improve the plans. 

•EPA will continue to work with the State and local community to understand the 
emergency planning and risk evaluation issues and to offec technical assistance to 
help solve problems. 

Review management practices which ean improve process safety at chemical 
facilities. 

•EPA conducts a limited number of chemical safety audits at facilities which have 
had significant releases or which have the potential for such releases. In the course 
of conducting such an audit EPA works with State and local agencies to identify 
facility practices which may be improved and EPA Cl'lCOUillges States to develop 
audit programs which will focus more attention on process safety and lead to 
improved compliance. 

•EPA conducted an audit in 1992 to review process safety and management at the 
Genecal Otc:mical Facility in Bay Point. Some recommendation were pertinent to 
the Richmond facility in that oleum is handled at both locations; the prime focus of 
this audit had been oo the handling of hydrofluoric acid. EPA intends to follow up 
this earlier audit to examine corporate management praaices which may pertain to 
process safety and community awareness at both these facilities. 

Improve the effectiveness of lhe existing Emergency Planning and 
Community Right To Know Law (EPCRA). 

•EPA will continue to encourage the State of California and the local entities to 
work with industty and the community on the issues of accident prevention, source 
reduction, and availability to the community of emetgency planning information. 
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•EP A wiD continue to work with the agency designated by the Governor to 
implement EPCRA - the California Office of Emergency Services - to encourage 
Local Emc:qency Planning Ommittce attention to the chemical risks in Contra 
Costa County and to building community awareness into the planning process. 

Integrate Environmental Justice into all aspects of EPA operations: 
rulemaking, permitting, enforcement, education, hiring, and outreach. 

•EP A, Region IX has developed a Region IX Environmental Equity Program 
Owter. The Owter sets forth goals, an Environmental Equity Framework foc 
aclion, and an implemcnwion plan, and it es1ablishes a full-time Environmental 
Justice Coordinator position. The <llancr wiD serve as a foundation as the Region 
explc:res particu]ar problems and fins opportunities to prevent and/or redress 
inequitable risk burdens in Region IX communities. 

•As a foUowup to former Regional Administrator McGovern's site visit to the 
Richmond Ami, Regional Slaff and lll8llqUl1CDt met on August 6, 1993 with 
representatives from the West County Toxics Coalition (WCI'C) and the Sou~West 
Netwott: far Environmental and Bconomic Justice (SWNEEJ) to begin facilitating 
ongoing dialogue among EPA, CCXIIIIIlnity tepreSentatives and other tegulating 
agencies. 

•As a result of the August 6, 1993 meeting, EPA will be (I) facilitaring meetings 
among the Bay Area Air Quality Ma~ District. EPA. were, and SWNEEJ 
to discuss air emissions in the Rk:bmoad Ami; (2) facilitaring IDCCllings among the 
California Department of Toxic Substances. EPA. SWNEEJ and WCI'C to discuss 
waste minimization and the National Ccmbustion Sttategy and (3) recommending 
that the California Office of.Emcrgenc:y Response arrange a meeting of the regional 
LEPC in Richmond in the near future, to incorporate community views into the 
planning process. 

CONQ.USIQN 

Under the provisions of EPCRA, the State bas primary IeSpOOSibility for 
establishing systems for managing information on hazardous matc:rial.s and for 
preparing integnred. emergency response plans. EPA can olfe:r teclmical assistance 
and training, and EPA can develop Fedc:rll ua plans to c:omlinatc Federal 
response in geograplrical aneas which present especially high risks to the public 
health and enYiromnent. If tho State does DOt perfonn effectively, EPA canoot lake 
back the program and implement it solely at the PederalleYel. EPA wiD continue to 
offer the State and local entities rechnic:al assi.slanc:e and encouragement to improve 
the emergency planning process, to evaluate risks and to build a cobesi.ve nctworlc 
of information and communication with government, the community and indusuy. 
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SUBMJ:'l"l'BD 'fO T8B U.S. IIOOSJ! OF UPJtBSBII'f'A'l'IVBS 
COMIII'1"1'8B OB IIA'l'IJRAL RZSOURCBS 

Chairman Miller and ae.bers of the Subca.aittee on Oversight and 

Investigations: 

I .. a professor of sociology at the University of California, 

Riverside. c-.nities all across the United States have ca.. to 

realize that the current environ.ental protection apparatus is 

"broken• and needs to be "fixed.• The July 26, 1993 explosion in 

Richmond, California typifies the national probl .. of cca.unities 

that are at special risk frca industrial pollution. General 

Cha.ical Corp., a cOIIIpllny which has had repeated violations, was 

responsible for a ruptured railroad car that spewed an estl.ated 

9,500 gallon of concentrated sulfuric acid into the air sending 

.ore than 5,600 people to the hospital. 1 Residents who live near 

polluting iDdustries Deed protection nov. They should not ha- to 

depend upon "divine intervention, • the luck of the prevailinq 

winds, for protection. 

'l'he current environmental protection paradiga is inadequate. 

First of all, it reinforces instead of challenqee society's 

stratification of ~ (race, ethnicity, status, power, etc.), 

~ (central cities, ghettos and barrios, suburbs, rural areas, 

unincorporated ar-s, Bative American reservations, etc.), and~ 
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(i.e., protection given to office workers versus fara workers). 

The nation'• environmental protection apparatus .. nagea, 

regulates, and distributes risks. As a result, the current syste• 

(1) institutionalizes unequal enforcement, (2) trades human health 

for profit, (3) places the burden of proof on the •vict~s• and not 

the polluting industry, (4) legitimates human exposure to baraful 

chemicals, pesticides, and hazardous substances, ( 5) pra.otes 

•risky" technologies such as incinerators, (6) exploits the 

vulnerability of econa.ically and politically disenfranchised 

communities, (7} subsidizes ecological destruction, (8) creates an 

industry around risk assessment, (9) delays cleanup actions, and 

(10) fails to develop pollution prevention as the overarching and 

dominant strategy. 2 

Environmental decision-making operates at the juncture of 

science, economics, politics, and special interests. '!be natico • s 

environ.ental laws, regulations, and policies are not applied 

unifo~y---resulting in sa.e individuals, neighborhoods, and 

communities being exposed to elevated health risks. For exa.ple, 

African American and other people of color communities are often 

vict~s of land-use decision -.king that mirrors the power 

arrange.ents of the dominant society. 

Race still plays a significant part in distributing public 

"benefits• and public "burdens• associated with industrial growth. 

Apartheid-type housing, develop.ent, and environ.ental policies 

lillli t 110bili ty, reduce neighborhood options, diminish job 

opportunities, and decrease cboicea for ~llions of AEericans. 3 
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Why do aa.e c~itiea get pollutad on and othara do not? Why do 

aa.e coa.unitiea get cleaned up while othera have to wait? Waate 

generation ia directly correlated with per capita inca.e. Bovever, 

few waate and other noxioua facilities are propoaed and actually 

built in the affluent areaa. 

Many of the difference• in enviroa.eatal quality bet-a white 

coa.unitiea and c-.anitiea of color reault fro. inatitutional 

Inatitutional raci•• influence• local land use, 

enforc-nt of enviroa.ental requlationa, iadustrial facility 

siting, and where people of color live, work, and play. 'l'be roota 

of institutional raci- are d-p and have been difficult to 

eltainate. 4 Biatorically, raciaa baa been and continue• to be a 

•conspicuous part of the Aaerican aociopolitical ayatea, and aa a 

reault, black people in particular, and ethnic and racial ai.nority 

groupe of color, find th-elvea at a diaadvantage in conteaporary 

aociety.•5 

Bnviro..-ntal raciaa i• real. 6 It ia juat aa real aa the 

raci- found in the houain9 iaduatry, educational inatitutiona, 

employ.ent arena, and judicial ayat-. lhn'i~t.al rae1• nfen 

to -J' poliGJ', prac:tice, or direct.be tlaat diffenatiallJ' affect:• 

or diaad•-ta9ea (wlaetber illteaded or -iateaded) iadiYidaala, 

groapa, or =-aaitiea bluled on race or color. Bnvironaental 

raci.. ca.binea with public policiea and iadustry practice• to 

provide benefits for vhitea while shifting coata to people of 

color. 7 Bnvironaental raciaa ia reinforced by qovernaent, legal, 

econa.ic, political, and ailitary inatitutiona. 
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Raci- influences the likelihood of exposure to environmental 

and health risks as well as accessibility to health care.• 

Muaerous studies, dating back to the seventies, reveal that people 

of color have borne greater health and envir~ntal riak burdens 

than the society at large. 9 Race has been found to be independent 

of class in the distribution of air pollution, 10 location of 

IIUnicipal landfills and incinerators, 11 abandoned toxic waste 

dWBpa, 12 assess-nt of fines and cleanup of superfund sites, 13 

and lead poisoning in children. 14 

Virtually all of the atudies of exposure to outdoor air 

pollution have found significant differences in exposure by inca.e 

and race. African ~ricans and Latinos are aore likely to live in 

areas with reduced air quality than are whites. The public health 

community has insufficient infor.ation to explain the aagnitude of 

some of the air pollution-related health problems. However, we do 

know that persons suffering froa asthma are particularly sensitive 

to the effects of carbon monoxide, sulfur dioxides, particulate 

aatter, ozone, and nitrogen oxides. African ~rican, for example, 

have significantly higher prevalence of asthaa than the general 

population. 15 

Unequal protection is endangering the health of aillions of 

~ricana all across this nation. A 1992 study by staff writers 

froa the Jational LaW Journal uncovered glaring inequities in the 

way the federal EPA enforces its laws. The authors write: 

'!'here is a racial divide in the way the u.s. 

gover~ment cleans up toxic waste d tea and puniahes 
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polluters. White co.munities see faster action, better 

results and stiffer penalties than co~mities where 

blacks, Hispanics and other minorities live. This 

unequal protection often occurs whether the cOSIISUnity is 

wealthy or poor. 16 

The- findings suggest that unequal protection is placin9 

communities of color at special risk. The Natiopal Law Journal 

study supplements the findings of earlier studies and reinforces 

what many grassroots leaders have been saying all along: not only 

are people of color c:iifferentially impacted by industrial pollution 

they can expect different treatment fro. 9overnment. 

A Model Bpvironmental Justice Framework 

The question of environmental justice is not anchored in a 

debate about whether or not decision .. Jtera should tinker with 

dominant riak--nagement paradigm. The enviroo.ental justice 

framework rests on an analysis of atratf19ies to elr.inate unfair, 

unjust, and inequitable conditions and decisions. The framework 

seeks to prevent environmental threats before they occur. 

The environmental justice framework attempts to uncover the 

underlying assumptions that .. y contribute to and produce unequal 

protection. This framework brings to the surface the ethical and 

political questions of "who gets what, why, and bow much." Some 

9eneral characteristics of the framework include: 

( 1) The enviromaental justice fr.-work iocorporatea the 

principle of the •right" of all individuals to be protected from 

enviromaental degradation. 
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(2) The enviro-ntal juatice fraJMNOrk adopts a public health 

.ode! of prevention (eliaination of the threat before han occurs) 

as the preferred strategy. 

(3) The enviroa.ental justice fra.ework shifts the burden of 

proof to pollutera/diachargera who do han, discriainate, or who do 

not give equal protection to racial and ethnic llinorities, and 

other •protected• classes. 

(5) The environaental justice fraaework redresses 

disproportionate impact through •targeted" action and resources. 

Finally, environaental decision making has failed to address 

the •justice• question of who gets help and who does not, who can 

afford help and who can not, why sa.. contaainated ca..unities get 

studied while other get left off the research agenda, why industry 

poiaona ao.e c~nities and not othera, why ac.e contallinated 

c~itiea get cleaned up while othera are not, and why sa.e 

c~nities are protected and other are not protected. 

The aolution to unequal protection lies in the real.a of 

environ.ental justice for all Aaericans. Bo c~ity, rich or 

poor, urban or suburban, black or white should be allowed to bec011e 

a •eacrifice aooe.• 

Bow can environ.ental justice be incorporated into decision 

..ting? Firat, the envirou.ental justice fr...work ae.anda that 

the current la- are enforced in a DODdiscri:ai.natory -1'· second, 

a legislative initiative is needed. Unequal protectioo needs to 

be attacked via a federal legielatioo that aovea protection fr011 a 

•privilege• to a •right. • 'l'hird, legislative initiative• will alao 
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need to cnme fr0111 states. Since -ny of the decbions aDd proble

lie with state actions, states will need to IIOd.el their lecJislative 

initiatives (or develop stronger initiatives) after tbe federal 

legislation. 
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AIQ<MOND BRANCH • National Association For 11re Adw:mcement of Colored People 
1117 MACDONALD, ~. CA 14801 (510)238-1188 

Allgwlt 3, 1993 

Bcmorable Cc119rea~~~~~~m George Miller 
Seventh District 
Clc:la.gre .. of the United Statea 
3220 Blu.e Drive 
Jti~, CA !14806 

Iter Gelleral Chaaical Inc::. Toxic Releaae 

.Dear Ccag:reaaman Miller; 

~ Riclacad Branch of the lfatioD&l AaiiOOiation for Mv~t of 
COlored People (IIAACP) ia deeply oonoemed about the health and safety 
of reaideuta llvill9 ill close pz:old.m.ty of 1114uatriu thet pr:oduoe, 
lltoJ:e aD4/or tramaport toxic c:betioal/ba&ard.ou llll.terial. OVer the 
put few yeara we bave elqlerienoed several cme.ioal aooidenU in 
Oolltra eo.ta County. In Contra Coats County environmental baaarc!ll 
CODtinuell to pose increasingly ai9Dificant health riakll for 
1Ddivicl.ua.la who are elq)O&ecl. to toxic effect&. 

M you are aware, the III08t r-t and cl.evutati.Dg accident ill the 
Gelleral Cbsdoal toxic relel!Jie thet occurred on July 26, 1993. Tbia 
ac<~icl.ent cauaed over 18,000" people to aeek -a.loal attention at local 
hospital& Ancl. clinic• for expo~~ure to toxic aul.fur triOJticl.e. M a 
result of thia life threatening aocicl.ent, - bave beclc:llle aware tbat a 
Qlit exbt in the regulatory authority. Tbia confudon bas the 
potential of paralyzinq, if DOt eliii1D&tin9, our 0011111U1lity throuqb 
infant 1110rtallty, birth cl.efecta, cancer, and reapiratory illneae, if 
it 1a not oorrectecl.. 

'1tle J.tAACI' ia particularly coacernecl. because of the cl.iaproportiOD&te 
pr...- of toxic qenerating facilltiea and pollutants in African 
American <ICiaftiJJiitiea throuqbout the Unitecl. Statea. 

'1'be lifAACP, through it • • Wuhingtoo. Bureau, routinely IIOD.itora, 
&D&lyzea and mobilise• aupport for or oppoaition to fecl.eral 
le9ialative propoaala. The JfAlloCP baa critical reaponaibility to 
COil&tantlJ' protect ancl. proiiiOte the vover-rttal .intereat of African
AIIer1cana. OGe of the lfAli.CP' • Leqialative Prioritiea for 1993 ia 
BllviroJDeDtal Juatice. 

'1'be l'AACP will support legialation to eatabUab a progru to enaure 
IIOIIIdiacrillinatory CC~~~Pllanoe with envi~tal, health, and aafety 
laws to ensure equal protection of pUblic health. 

At the 84th Annual convention of the National M1100iation for the 
~t of Cclorecl. People (lllUI.Cl') held July 10•15, 1993, the 
Maociation acl.opted a resolution in support of enactment of the 
Bllviro-ntal Justice Act. 
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congressman Georqe Miller -2- Auqust 3, 1993 

'l'he resolution adopted by the Assooiatioli reads as follows: 

WIIIIRBliS, improving conditions which affect the health status of 
African ~ricans is a high priority for the NAACP; and, 

'tiBII:II:BIIS, envirollllll!ntal hazards pose increasingly significant 
health ri.U for African A~MricaDS and others who are expelled to 
tbeir toxic effects; and, 

111111:111111S, tbe proll~ of envir-tal injustice confronts African 
"'-rican, IDdian li!Mrican, Latino, and 11ative ~rican ~tiu 
M:zvss tbe country. African Allericana and other •peaple-o£-ool.or• 
~ties nationvids suffer dillproportionately fraa enviro-tal 
ct.9radation. Specifically, three out of five African Americans and 
Latinoll live in c~ties with one or 1110re hazardoua waate sites; 
and, 

WIIIIIDS, tbere is a direct correlation between the disproport
iaaate presence of toxic generating facilltiu and pollut.&Dta in 
African Allerican CIQIIIalD!ties, and the disproportionate i.Dcr- in 
illfant -rtality, birth defects, O&Deer, and respiratory illness. 

For e.xuple, lead poisoning affects three (3) to four (4) llillion 
cbildren in the United States, -st of wbca are African AMerican and 
Lati.Dos wbo live in urban areas. ~ children five (5) years old 
and :!OIIft!JW, tbe percentage of African AMerican children wbo have 
-ssive levels of lead in their blood far exceeds the percentage of 
whites at all income levels; _ aDd, 

IIIIIIIIIAS~ all ~ties and 1Dd1viduals across this nation have 
an equal right to a safe, healthful and productive envirODIIIellt whicb 
-t be protected equally by federal, state and local governaent 
_,nq all ~ities; and, 

tiBIIIIDS, a 1992 National Law Journal investigation has found that 
tbe federal governaent, in it's cleanup of bazardou.l sites and it's 
pu.riiUit of polluters, favors white ~ties over ~ties of 
color under envirODIIIelltal laws -t to provide equal protection for 
all citizens. 

For elfD!Ple, penalti.. uDder bllzardous waate law at sites that 
bave tbe greatest white population were about 500 percent higher than 
pe~aalties at sites with the greatest population of people of color 
averaginq $335,566 for the white areas, oaap.ued to $55,318 for 
llinority areaa; and, 

tiBIIIIDS, the 11ational Law Journal found that the disparity in 
enfo~t uDder toxic waste law occurs by race alone not inccae; 
and, 

tiBIIIIDS, existing federal 1- does not require . tbe federal 
goverPDant to routinely collect and analyse environmental and health 
data by ethnicity, race and i~; nor does it ensure equitable 
4Q!Plieation, illlpl-ntation, aDd entor~nt of national enviro-
tal 'laws; and, 
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WIIIIIZAS, the pursuit of ·~ ju.tice" is a paramou.nt 
priority of the NAACP since it involves the f\ll:ldaaental question of 
life aDd death for African llllericana, aDd invokes principles of 
social :Justice and equal protection of the 1-1 and, 

111111RBAS, the issue of envirolllllelltal. justice involves the pursuit 
of equal protection for African Mlericana and others under all 
env.u:-ntal ~ and regulations without diacrilllination baaed on 
race, etbnicity or aocio-econaaic class. 

BB D' iiliilit:8it&A, IUIBOLVBD, that the IIAACP support the -1ft 
eaaca.nt of federal legislation which aeelc:a to address the&e 
conoerna, includin9 leqialation that would requJ..re that actions be 
taken by authorized federal ageDCies to curtail those activities 
having' ~tial adverse iJipacta on hullan bealth1 and, 

BB rr PUJmlllll. IUIBOLVBD, that the NAACP particularly support 
eaactaent of the Bnvir-tal Juatioe Act and conaidera it to be a 
leg1alative priority for the lOlrd CODgreas. 

Wit at:roagly support a CClllllprebeuive investigation into the geMral 
a-teal accident, revision of regulations grovern1ng tank car 
rail.roa4 operations and atoraoe of bu&rdoua cbem.oala. 'rbe question 
of rupouibilit:r and authority -t be also raaolved to el.1ainate 
the ..Sverae ilapact on our ~tiea at risk. 

If the RAACP can help in any way, pl- do not hesitate to call -
at (510) 236-1166 or (510) 646-1732 (work). 

Sincerely,·· 

~4'-"l~ 
Lloywl"G. lladden, President 
HAACP ltlcbaond Branch 

oc: Dr. Benjaln Chavis, Bxecutive Director, IJIMCP 
SbanDal1 be¥ell, ttegiou.l I DirectOr, HAACP 
U. S. De~t of 'l'r.-portation 
National 'l'ranaportation safety Board 
House Natural ae.ources a-ittee 
he'leral bilro..s CCalission 
II:D.Vi~ntal. Protection Agency 
State PUblic Utilities a-!saion 
~Y c-. on II:D.Vu-ntal Safety and 1'ozic Material& 
Goveraor Pete Wilson 
llellator Daniel Boatwright 7th District 
Senator Niebolas Petria 9th District 
Aaae.blYII&D Robert CUqlbell 11th District 
Aa.-blYII&D Tee Bates, 12th District 
Contra Costa County Board of Supervisors 
Contra costa County Hazardous Materials ca.isaion 
George Living'aton, llalf'Or City of ltlcbalond 
w. Mae ltltz, Mlllf'Or City of El cerrito 
Joe Gomes, Malf'Or City of san Pablo 
Gretchen Mariotti, Mayor City of Pinole 
Alex sample, Malf'Or City of Hercules 
West county Toxic Coalition 



August 5, 1993 

Representative George Miller 
2205 Rayburn House ot'lice Building 
Washington, D.C. 20515-0507 

Dear Representative Miller: 
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BOARD OP SUPERVISORS 
CONTRA COSTA COUNTY 

Thank you for alerting this office about the upcoming hearing on the recent sulfuric acid 
leak in Richmond. As you know, this incident ia another In a series of acclclenls involving 
hazardOus and toxic materials that have occurred in the county over the past few years. 

Ironically, in between accidenta industry has expressed concern that "burdensome 
regulations" designed to protect public health and safety are umecessary and duplicative. 
In reality. the inaeasing frequency or such accidents suggests a need for more 
comprehensive regulation that will ensure that our community wiU never again be put at 
risk from this type of toxic releate. 

Tha county's Community Alert Network, a computerized phone warning system, needs 
to be supplementad by a siren system. In addition, a public education program should be 
carried out in cof1undion with the implementation of a siren system. Another alternative 
that should be considered is a community inspector program. Tha cost of these 
additional safeguards should be, in great part, borne by the companies whose activities 
put the greater general public at l1sk from close proximity to dangerous toxic and 
hazardous materials. 

I would also recommend that legislation be introduced that holds companies such as 
General Chemical Corp. to a greater degree of accountability. Flagrant violators cannot 
be allowed to continue handling toxic and hazardous materials. Public safety must always 
be our number one Mor!ty. 1 em not convinced that those of us who are charged with 
protection and pn~servatlon of the public intarest should find any legitimacy in the 
argument that it Ia "jobs" against the "environment", e.g. public safety and qualily of life. 

I urge your pursuit of legislation that would deal with the regulation of tank cars which are 
frequently used for storage of toxics and hazardous matarials on site. Cle811y, regulations 
must be promulgated by the Department of Transportation which closes the loophole 
which circumvents regutar inspections of such tank cars. Alternatively, such responsibility 
might be designated for local oversight 

Additionally, relatively cost efficient and effective methods exist which would result in 
reduction or elimination of atmospheric releases must be required of entities dealing with 

18 CROW CAN'ION COURT 1120 • SAN RAMON. CAIJFOANIA 94583-1669 • TELEPHONE (510) 820·aee3 • Fl'oCSMLE (510)820·e627 
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potentially hazardous matelials. ConiUitants with Citizens for a Better Environment have 
sugguted a lhuttle tyltem which h .. a COlt of leu than $100,000 that might have 
averted the July 26 accident. 

Because of my conc:em over the recent incidents, I have agreed to serve on the County's 
Hazardous Materials Commission. Our Board of Supervisors is committed to developing 
a comprehensiVe piM and working with other agencies to prevent future accidents. I 
know that our slate and federal legislative delegetion wiU work with us to achieve goats 
which are consistent with are commitment to public health and safety. 

Very truly yours, 

~~~ 
GAYlE BISHOP 

GB/sc 

cc: Board of Supervisors 



uo 

Northern California Millwright Local 102 

8400 Enterprise Way Rm. 201 

Oakland Ca. 94621 

OS-06-1993 

Dear Congressman Miller: 

As Business Representative of a Construction Union and a taxpaying 

citizen of Contra Costa County, I am appalled at the negligence and 

subversive techniques exhibited by General Chemical resulting in the 

massive chemical leak a few weeks ago. The negligence was the fact 

that type of valve had been prohibited as of three years ago. The 

subversive technique was in keeping chemicals in tank cars on rail so 

that,it was not considered as being stored there. 

How many Bhopals, Exxon Valdez, Dunsmuirs and now General Chemicals 

do we need to have before serious concern for the safety of the 

community is considered and The LATEST SAFETY STANDARDS rigidly 

adhered to. 

I know that America is going through a psychogically transformative 

stage where it is accepted as "acknowledged• Business Bottom Line 

procedure to cut as many costs as possible regardless of the human 

factor and apparently the safety factors also. I feel fortunate that I 

live in Contra Costa and have a Congre&sMan that has been in the 

forefront in many areas demanding positive changes for the people of 

this area, the State and the whole Country i.e. the Exxon Valdez 

Spill. 
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The Contra Costa Bld~. Trades sin~ularly and as a whole have tried 

to impress on the Refineries and Chemical Companies in particular our 

willin~ness and ability to provide well trained Craftspeople that take 

pride in their work and have standard safety training. Many of these 

people also have training in asbestos removal, Haz.Mat., and as of the 

last year have been certified in the new B.A.T.T. program. 

I believe that any Contractor working in the Ecological, Environ

mental timebombs in our Communities should be signatory to and 

utilizing people from a LEGITIMATE Union that has a recognized 

Apprenticeship, safety training and Journeyperson upgrading. We live 

here and may die here,(hopefully from old age) we should demand no 

less of these "Global Economy• residents. There should be immediate 

legislation demanding and defining resposible Contractors at these 

sites. 

Myself as well as thousands of Construction workers, shop workers. 

merchants and general citizenry are praying that you will carry out 

your duties as always; fairly, objectively and with the utmost concern 

for the human factor. US! 

Respectfully Yours 

Stan Boren 

Business Representative 



n.a.-c..,.., 
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na B'oaonble Geocp Miller 
Vaitld S.....llouaal~ 
367 a. DIM, luke lo1 
Plelant BID, CA 94523 

IM'Geoqe: 

AuFit 9, 1993 

Thia li ill r...- to a nquat hiD Lyacle JolawGD ofJOUt staff' to IUbmit a wriUal 
lllldlmeDt filr iDI:Iwlioa ill dac RCOl'll filr dac Aupt 10 helriDp oa "Manapment llld 
Wety hales CcDcemiaa Bulnloul Mllall ill Colin Colla Couaty •• 

About tea days ... Bob CaDier of my rtaft IUpplied Ms. Jobnsoa with two 10iclcn of 
iafOnDttion wbida OU1Iiae ill some cldlil cu chloritilt 'tiiDdlinaJ ..r.ty ptOC:edura. 
TbiJ iafDrmltioD ll'i1J IIMI II our written lllltllmC. lleue file! he to rcproduce 
811)' of dlillllltaillllld dislribule It .. JUU - &. 

M )01.1 kDcrlv, - w.e illvited to partic:iplte ill die .t\uFit belrillp. A8c CIIICelill& 
my 1rip to dac ~ Blr Aaocillioa JIIICCliDa illl New Yodc to belp preJIII'e 
CloroK Va Pnllideal filr Corponte Haith, Safety llld the Errvir_.. 0.. 
WlleciCf filr !lis teldmoay, ,.. IICeiwd • Cllll tom MI. .ToiiDion iDdicaliDs ClonlOC 
woulcJ DOt be~ to tallify. We ftllt dllt die real 'VWo ofCiorox'a Jlll1idpltloa 
It 1111 bllllillp would llaw .... tbl opporiUIItJ filr Mr ........ to fbrdlcr aplain 
die ........... - pNViaully provkW. Mr. wt.ier, fii:COIDPIIIied by fD'!/f*llllld 
WC:Iulicll stllllhm Clorox, woulcJ balle bee& happy to --quesliolll )'IIU aad )'OUr 
aafthld. 

Whm - receady 111o11t ill WIIIJiaatoe, I aiCIIIded Ill illolilllfioll fer )01.1 to tour our 
Faidielcl pllat. Our ilrvialltioa ..m. op-. Pleue W he to CXIIIIId me at 8DJ 
1ime wb111 yau are lady lbr IIICII tour;,.. dink ,w will M impruled. 

In ibe IIIAIIIime, I look forwatd to eo..mu. wodcill& with you. 

'> . s 

J!Q .. .Hl05 - ....... t.lollaoroi; Coljjlnoll ....,...,_ 

~ 
(3101 ln-1Sl!l 



Heat and Froat ln•ulatou and 

ASBESTOS WOBKERS LOCAL UIIIOR 16 -wmt1111AJ'I..CIO ______ _ 

2101 M1S810H S1'REE'I', ROOM 700 • SAN FRANCISCO 14110 • PttONE ae.1211 ..... 
Au1Juot. 10, 1993 

r.ocal 116 hAR h~t.d " rftt:o&ni r.~P.d apprf!nt. i r.;fll prograa "i ncr. 
194l. Part. of t.h i,. p.-oarA• i A t.r11. in inc nfllw worlut·rR on t.hA 
rtulponRihilit.i~R t.htty ~a.nd t.hftir fllitployttrA have t.o aaint.&in a aaf~ 
workplaefl!.- To t.hiR ~tnd• 1.onal 116 hAA t.wo At.aff' •P.•bftrR t.rainAd 
and r.f!rt.ififld at. t.l"' OSHA TnRt.it.ut ... (DfiR Plain""• TJHnoiR) in 
t.hfl OSHA 500 R&Rin Safftt.y CourRft. 

l.nnAl #HI haR I""'" " lf•Adflr in thft fight. t.o oht.Ain bftt.t.ftr 
l&wR And T'fi:IU1At.ianR t.o prot.Ar:t. workf!:rA fro• AahP.Rt.oR and ot.her 
workplllc:fl! hA~Arda,. on t.hfll f,or.Al, St.At.fl: and 'Fftdttral lf!:Vftltt .. l.ocal 
fl6 WAR A lfl!&dftr in orsani~fl!d laborR ViCt.OriOUR fiJht ~0 
~inRt.i t.ut.f!- CAJ,-OSHA ""' t.hft vot.f!r •andAt.ftd St..at.e OSHA proJNlM in 
t.hft llnit.f>d St.lt.t.f!R. Wft nont.inoJft t.o 11uppnrt. CAI,-O!IIIA h7 
p&rt.icip-.t.lnl on l\dviROJ7 co-it:.t.f!:P.R A.R Wftll ft.A Rupport.inC workf!:r 
RAfflt.7 J .. giRlllt.ion. All t.ftat.i•ony t.o t.b .. bftnftfit. An<! quAHt.y of 
our apprP.nt.ic~~tRhip proJrlll•• Wf!: now h&Vft 16 RilnAt.ory cnnt.rAr.t.ol"R 
tha-t. receivf!:ri t.hf!:iT" c-rAft. ftdut!at.ion t.hrouch our procr••· Union 
t.rllinP.d WOl"kfllrR hAVA ILdVAnt.&Jf! of RnpporT. fro• t.hf't r.ocAl Union on 
iRRUf!:R of h•utlt.h And RA.ff!t.J llR Wftll II.A o~~.lt.ftrnAt.r. P.aployftl\R. Wfl!: 
Anpply t:hfl htutt. t.rAin~td 11.nd Aupport~~:d wol"kfl!rR in t.hl!: Tntmlllt.ion 
lnduRt.ry. Our journfi!J"••n undP.rgo four )'fUlrA of on-t.hP.-job And 
r.lii.RAroo• t.raininr, ;utd upon r.o•plttt:.inn of t.h.-. f"our yfuLrR, MURt 
pAAR a 'f""ilftl'OUR aatriculAt.ion ~xa• which iric:ludP.R " 7 hour 
Vl"it.t.An And 14 hour 111hop (hllndA on) ttxaain~t.t.ion which iR gradttd 
b7 P.xa.inftrR rtrtpr•uul!nt.inJ ManAift~nT. AR VAll '"' t.he Union. 

Tt iR in thr. co••unitiAR hAR~ intP.l"'ARt:. to havft hilh 
RtAndardR nn th~ iRRlJA nf w~ll train~d, RA~~ty •ntiv4t~dt 
contrAnt pArRon~l. Our •~•h~rR livA in, And RtJpport tb~ 
c:.o••unit.iAR WP. Rfl:rvP. t.hrnuah our t~teono•y And our RociP.t.y. 

J,or.:A 1 f 16 haR ~njoyRd •n ftXcP.ll Ant. rt~t lat. i onRhi p wi t.h T.hP. 
lor."l Fl':n-0!111 Ad•iniAt.r .. t.ion And At.lt.i'f {GAhf! Ghilot.t.i) And i"' 
happy th~&t. Fli:D-OSRA hAR rt~tt.ain~d enforeP.•P.nt. of t.hP. procARR 
tutfttt._y 1"f!IU1at.ionR unt.il CAi,-OSHA Ariopt.R an 4dr.quAt.fl! pro&ra• .. 
'T'hf"! proef':AR R&fP.t:)" RtAndArd WAR WP.l en•f!!d b'y t.h i R OrgAn i ~At, ion Ill' 
a rfi:AponRf': t.o t.hP. hA"-Ardou" nondit.ionR in t.hP. induA.t.ry. WA h&Vf'l: 



Heat aDd Frolt 1Daulatou aDd 

ASBESTOS WORKERS LOCAL UMIOH 18 
-WITII1MI!Afl..eDAIIDIUII.DIIIa-~'lliADD-

2t01 MISSION STREET, ROOM 700 • SAN FRANCISCO 14110 • PHONE aae-1218 ........ 

had nu•ttrouR f!XP*rif!nttftR with "un-Rt:.h@dulttd rfl!lfi!&Rfi!Rn in thP. 
r~~:finr.r7 And nhft•ic:lll plAnt.lll Wf! Rftrvic:~~:, inr.luding onP. fatAlit-.y 
(burn vic:t.i•), in a J"unaway ch~t•ic:al rftact.ion exploRion, lfhich 
Alliin l'f!Rult.ttd in ttxpo•urfJ t.o unknown lfrvelw of' chttaicAlR, which 
hAd undftr(lonft Vftl"J' Ht.t.l" ""rut.iny '"' t.o t.h•dr h"alt.h ftffftct.R. 

t.abo'r would JHe:lco-.e an:y oppol"tuni1'.y t.o hft involvttd in t.hf't 
11111fft ,opttT"At.ion and •Aint.P.nann~t of Ray Arfta Ptttro-ChP.•ir.Al 
far.ilH.i,.R. 

JWS/dg 
op.!-3-&fl-cio 

Sln<n·:~ 

Schw&ndt. 
Rtu'i n~uu:• ManAif!r 



OIJAW 
Ol.a..-...a-..... ....... 
...... 2'1 elthlloii.AR..QO 

August 10, 1993 

Honorable George Miller 
Member of Congress, District 7 
367 Ovic Drive #14 
Pleasant Hill CA 94523 

Dear Congressman Miller: 
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....... ~1·5 
lOIIi EIUIIo s..t 
P.o ..... 
......._CA~14 
51~~100 
Foaclil~~ 

In light of the events of the past several weeks including the sulfuric: acid release at General 
Chemic:al in Ricbmond, CA aDd the deadly accident at the Exxon Refinery in Baton Rouge, 
LA, the Oil, Chemic:al &: Atomic: Workers International Union welcomes the opportunity 
to disc:uss conditions in plants which mamJfac:t'lre, usc, store, and transport hazardous 
materials. While we focus primarily on worker health and safety issues, by extension these 
issues also directly impact the surrounding communities and the environment. 

The historic:al need for OSHA reJUlations governing these types of facilities is self evident; 
as is the industry's lact of self control and internal reJUlations: 

In 1984, a release at the Dow Chemic:al plant in Bhophal, India killed 2000 and 
injured thousands more; 
In 1987, a hydrofluoric: acid leak at Marathon Refinery in Texas the evaCuation of 
thousands of residents, injuring scores of citizens; 
An October 1989 ~losion at the Phillips 66 Chemical Plant killed 23 workers and 
injured 132; 
A July 1990 "accident" at ARCO Chemic:al in Channelview, Texas kills 17 workers; 
Another July 1990 accident, at BASF kills two workers and injures 41; 
May 1991, IMC incident resulting in eight deaths and 128 injuries in another petro
c:bcmic:al plant accident. 

Countless other releases and accidents have oc:curred since then. Though most have 
resulted in individually small numbers of deaths and/or injuries, many have had tremelldous 
potential for disaster and have caused great degrees of public: injury and property damage. 
Concern for public: safety, aDd to a lesser degree worker safety, created the foundation for 
what could have been the much needed regulatory control of these industries. 

Fed-OSHA first aired their concept of PROCESS SAFETY MANAGEMENT - 29CFR 
1910.119 in July, 1990. This was followed by public: hearing later in 1990 and again in spring 
1991. Also during this time, Coqress was developing the 1990 Amendments to the Federal 
aean Air Act. 

74-152 - 94 - 9 
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For the first time, the Oean Air Act mandated a level of workplace safety and prooedurai 
regulatioiiS to mitigate if not prevent hazardous emissions caused by releases from on and 
chemical fac:ilities. Among the requirements were to develop and maintain written safety 
information; comprehensive assessment of workplace hazards; develop and maintain written 
operating procedures; establish comprehensive mechanical and maintenance monitoring 
programs; implement incident investigation procedures; provide comprehensive training for 
all worlccrs in emergency response; ensure worker competency through training; and, 
perhaps most importantly, consult with employees and their representatives on hazard 
assessments, chemical a.c:cident prevention plans, and providing access to an material 
developed and required by the regulations. 

The final Process Safety Management standards were issued in February 1992, becoming 
effective in late-May 1992. Unfortunately, the noble intent of the Oean Air Act mandates 
were strongly diluted during the regulatory development process of OSHA Under 
continuous pressure from powerful industry groups and lobbyists such as Organization 
Resources Counsellors (ORC) American Petroleum Institute (API), Western States 
Petroleum Association (WSPA), Chemical Manufacturers Association (CMA), and while 
under a deregulatory atmosphere from the White House, OSHA capitulated to many 
industry requests to softly enact by regulation what was firmly mandated by legislation. 

We are not blamiDg OSHA for the results of their efforts; they were in a lose-lose situation. 
We are, however, saying that the eye-catching buzz words used in the regulations such as 
hazards analysis, worker training and mechanical integrity are by themselves useless. Even 
employee participation is me.aningl.ess if it simply memorializes the historical industry 
practice of management hand-selecting those persons it wishes to provide access to for the 
information required to be developed by this standard. 

With few exceptions. industry has failed to involve those who are or would be chosen by the 
workers as their representatives. In unionized work places, employers mostly fall into three 
broad categories on this issue; (1) Those that have had no discussions with the worlccrs 
union representatives, (2) Those who have developed a program without the union's input, 
and have placed that program before the union for a cursory review, (3) Those who have 
allowed the union to sit at the table during program development, but refuse to seriously 
address concerns of the employees when raised through the union representative. What 
most have failed to realize is that if a loophole exists in the process safety management 
regulations large enough to allow employers to eliminate employees' union representatives 
from the decision-making process, then there probably exists a similar loophole large enough 
to allow the continued release of tone or flammable materials. 

Another area critical concern to our members is the continued dependance on contract 
workers by the proprietary employer. The aean Air Act recognized that all womrs within 
these fac:ilities wbo perform operation or maintenance task must demonstrate competency 
of the skill required for their duties. OSHA's response to this was to continue the existing 
industry practice of an allegedly "separate but equal" training and education philosophy. 
This allows proprietary employers to evade their responsibility to train, document, and 
certify that each contract worker has the skills and experiCDCC nec:essary to safely perform 
their jobs within the confines of the proprietary employers' facility. At the request of 
OSHA. the John Gray Institute at Lamar University found many aspects of COJltrllct worbn 

2 
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stills. training aud ezperience to be seriously deficient and the current "separate but equal" 
treatment continues these inadequacies. Brown v. the Board of Education put an end to 
preposterous notion of "separate but equal" education for students; it's time to do the same 
to the education of oil and chemical plant workers. 

Also along the line of c.ontract workers, we are quite concerned about the c.ontractor 
selection process. We represent plant operators and plant maintenance workers, and 
strongly desire to be integrally involved in the c.ontractor selection process. As one of our 
members puts it "We11 be there if it blows, so it only makes sense we should have a voice 
in wbo builds it, who maintains it, and who repairs it "I 

While we bave identified some problem areas with the current process safety management 
standards, we would also strongly support these regulations with some modifications. 

Please c.onsider the following rec.ommendations: 

-Modify and strengthen provisions including. but not limited to, contract and direct 
hire worker involvement sections; 

-Aggressively enfon:e parallel OSHA regulations, such as lock out/tag out, c.onfined 
space entry. etc. 

-Compel Congress to enact Worker-Right-To-Act Legislation. Such legislation is built 
on the foundation that community protection depends on worker participation. Worker
right-to-act legislation would give workers and/or their representatives the following; 

-Workers shaU be empowered to inspect, monitor, verify and, if necessary, bait the 
operation of any process which represents an imminent threat to life and health. 

-The right to ac:company all environmental. fire, safety, and health representatives 
and consultants, whether employees of regulatory agencies or retained by the facility 
owner/operator, on inspections and investigations of the facility, 

-The right to refuse work without threat of intimidation or retaliation by the 
employer if such task might endanger the safety of workers or the environment. 

-That contract workers shall be subject to the same standards and practices as regular 
workers, including skills and safety training. experience requirements, health monitoriDg and 
rec.ord keeping, etc. 

-The right to fun access to all materials used in developing hazard analyses and risk 
assessments. 

·To make public all hazard analyses and risk assessments prepared by or at the 
request of the facility owner or insurer, 

.Oblige c.oo.rcss to create and install a Petroleum aud Chemical Industry Joint 
LaborfManagemcnt Health and Safety Commission and empower this committee to 
facilitate real c:bange. 

-Encouraae the President to fund and fill appointments to the Chemical Safety and 
Hazard Investigation Board per the Oean Air Act Amendments of 1990. 

Hopefully, by working together we can bring about meaningful change and devote our 
energies towards fighting for rights of the ~ivins. rather than mourniDg for the souls of the 
dead. 

Again, thank you for providing a forum for us to voice our concerns. 

3 



l~~ IMPERIAL WEST CHEMICAL CO. 

Lynelle Jotu\aon 
Con;rea ... n Georqe Killer'• Oft1ce 
3&7 civic Drive, Ho. 14 
Pleaaant Rill, ca. (4513 

a.: 'J.'he Ho~o~ae Natural a.aource• SUboo-ittee on oversiqht an4 
Inveatitations bearinq on Auquat 10th. 

x.. J'obnaon: 

Contra Coat& county CAER ia 
(Transportation community Awaraneaa 
cha.pter in thia County. We are 
aubcoaaittee of CABR. 

eatabli8hing a TRANSCAIR 
and Baerqancy aa•pon•e) 
currently functioning ae a 

'l'llANSCABil S.a a CllA , nationwide o011aunity outreach pr'Q9ram. It 
a4dr••••• OOIUiumit.y ooncarne about the 'b:'anaportati.on of haaarcloua 
matariala through planning and cooperation. The program provides 
a••iatanoe tor oommunltie• to develop and evaluate their emerqanoy 
raaponae plan Cor haaardololB material tranaportation inoidenta. 

'l'he couunity Awareness portion of 'l'aAHSCAD adclreaae• the conoern• 
of the public and an.wara qua•t1ona about the tranaportation of 
hazar4ou!S aaterial8. The bar9&Jlcy aeaponae portion .I.e clirectacl to 
the oo.aun1ty -rqltnC!f planning qroupa. 

'l'he Purpose or TRANSCAIR ia to: 

1. 'lncourava partnerahipa batwaan ci tizena and incluatry to develop 
mutual un4aratandinq about the ~ranaportation of hazarcloua 
materials mov1nq throu9h thair co.munitiea. 

2. Help cOllllllunity elll&rgency planning g"oupa identitv hazardous 
aatariala aovinq throw;h their ooaaunitiaa. 

3. Provide guidance tor local ofticiala to 4avalop and/or evaluate 
their oo.aunity'• ~•r9ency rasponaa plan. 

4. Aa•iat With training and teating tor -~·ncy praparedneaa. 

I am currently Chair inq the TiWISCAER aubcolllllittee at contra coata 
County CABR. It you have any queationa or need aaaiatance, plaase 
call or fax ~· a aesaage. 

----------------------APIONIIRCH.OR~ INI.f$'tME '$CO. 
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Submittal for Bearinq Record 
FROM: Ethel Dotson 

396 South str-t. 
Richmond, CA 94804 

I~ Ethel Dotson, ac .:1 resident of the City of Ric!1!honC. County of 
Coni;ra Costa, State of California. I live in a residtmtlat nel..;hbcr'1ood 
"hich has a food processin& plant across the street fro:' '"·'Y ':o .. ~e. There 
J.s a Public Storage facility, (•1hich has caused an increase in auto;:IObib 
traffic and its accompanyinz air pollution', loca::ed on t'•:a cot:ner .:>f t:;e 
block where I live. There are additiou.al industries located two bloc!•s 
west and south of my home, in fact my home is surroun<lec on three sides 
by stationary industrial sources of air pollution. 

I a"' a recipient of disability benefits due to my physical condition. 
This is my sole source of income and I cannot afford to relocate to a 
more .. plcasan~ location. The food processinJ ;>lant disc:~ar.;;es t~o>:ious 
!\unes, gases and odors into tl,e ai!' throu~h-out t~e day a~~<! ni:.,.bt.. 
Hany of the other industries dischar,;e air co:~t~:.minan~s into the air 
during the day. My bec:!room faces che street an<i :he food process in.; 
plant and I receive t..,eir discharges directly frol:l t:1e north. 

I am a~are of the aay Area Air Quality Mana&ement District and its 
responsibilities. l :..ave repeatedly called the District's complaint 
line to register my complaints and concerns. Hy complaints have been for 
nothing as the plant continues to discharge air contaL1inants into the 
air. I have attempted to get the District to ~ke the plant curb or restricc 
its dischar;:e, but I have been unsuccessful. As the activities of t:1is 
plant is causin& hartn to t~~yself and '"Y property I propose t'1<H rrr;self 
anci others similarly situl!ted as property owners be pro·!iC:ec specific relie[ 
in t:he form of special ?.ones and differin~ tax :formulas :ro;:;< residen:ia.l 
areas that are not adjacenc to stationary inUustrial sources of air 
pollution. The special ::ones tvould be establis!ted by cities :tonin.:. 
processes inconjunction t<ith the appropriate scientific c:n.: technical 
expertise. Subsequently throu;.C> the joint i"'"ers agree01ants between cities 
arul counties a ta.x fort:Ula would be established to heco;:.e effective with 
the date of the iraplea>entation of '!'ropositioll 13. Saie ;a>: far •. >ula would 
reflez the disadvanta;..e of residiO<,; adjacent to stationary industrial 
sources of air polluiton. · 

The above outlined procedures "'oul<l allievate tile •>ultij>licity of la" 
suits and delinquent payment of taY.es. I am requestinb that the Lc~isla~ure 
throu&h its constitutional powers stop the Tax Collector of Contra Costa 
County, from selling "'Y property for tax default, sc;edule for February 27, 
1991. I have attached proposes changes in the respective laws c;overnirt 
these .::1reas. 

Sincerely 

~~-
ET:~t DO'!SO:", 3~; Sot.lt~ 3trt!~tl Jli:,:'1:":o;~f., Calif. Olt8!'V 

-.tt5;!236-4234 
61•-
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PROPOSID I.BGIStATICltf 

I. Propoaed. Chana••· 

B. lteaent. I..ut. !'lealth and Safety Code, Section 40230. 
''The bay db.trict board may establiah, within the bay district, zones 

wherein special re;ulations are warranted. In establishin& such zones, the 
bay district board shall consider the dezree of concentration of population, 
the number, nature, and dispersal of the stationary sources of air pollution, 
whether the area is a rural agricultural area, and t~e presence or abseace 
of industry." 

II. l'ropoaed Changes. 

A. Health and Safety Code. Section 40231. Zones; differins tax formulas. 
"The bay district board shall establish, in•conjunetion with the local 

municipal and county governme~zoning, as8e8&10£, and tar. collectinz 
agencies, pursuant to their joint pouers of ag::-nts, within the bay 
district, zones wherein differing ta:~ formulas .!!!!.!! be applied. In 
establishinz such zones, the bay district board shall consider the degree of 
concentration of ?Opulation, the number, nature, and dispersal of t~e 
stationary sources of air pollution, '·lhet"'er the area is a rural agric~.:!tural 
area, and the presence or absence of indus~ry." 

B. lresent Law. Health atw Safet~ Code, Section 40231. 
''The bay district bo::rd <lay establish, witHn the bay district, :zo!!ls 

wherein dtfferinc taz formulas may be ap?lied. In es~ablisbin~ such :enes, 
the bay district b"aord s:lilll consider the de::;ree o~ concentration of pop
ulation, t:.e number, nature, and dispe!:sal of the stationary sources of air 
pollution, •4hether the area h a rural a;.:ricultural area, and the presa'lce 
or absence of industry. n 

IXI. Revenue and Taxation Code. Sections 2187, 2193, 2194, etc. 
Any and all sections speci!icin~ t~e authority o' :~e State of California, 

or any local governmental as;ency to zone, assess, col!eet ta:tes or force the 
sale of tax defaulted property, s:1all be chan:;ed to r'.!clect the chan;;es in 
the H & SC sections. The 1\'"•SC sections shall be made z:-: intrinsic part of 
the State's property ta::ation p<v.·Iers ancl local ar,ency ?Ul>lic dinac>ca ;>ro:ess. 

Property· ot-mers residin~ .a<ljac~nt i:O sz:ationar~r i:tdus:rial sourcea of air 
pollution sr.a n be ;.>rovided an C:tet:!ption :l~itinst tlle fcr!e:!.ture of pro":"ert)l' 
~or sale as t.t~~ defaulted pro?erty. s~ci!!cally tho::es ;>roperti.es aCjaeent 
to air pnllution source~. 
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Cl'/tL ::o. 

tN TilE SUPR.JD.IE COURT OF TilE STATE OF CALIFORNIA 

ETI~El .. DOT Sot-~., 

A!'PELLI\~'I 

MY AR£\ AIR f;'!!.Ll:'rY 
W,NJ\G~'T DIS'J:i;ICT, 
ET AL., 

Cr:IL l!O. ________ _ 

PETITioti FOR REVIln-7 

On A;.,pcu! Frotn the Jucl.,;meut o:- the S\t}.H~rio:- Cour i.: l~ t1·e 
~tute of C:tliffn:n.iil~ Cc•ntr'-l Co~ta '~:.·unt~ .. -
ttonor.:tblc Sll~n s ... To!·l•.!:•, Jud~c 

E'n!:~ r.:OTro:· 
3~0 Sc,c::!~ :Jtrzct 
!:i c::l-~!1,)!1:~~, c."\. n•: -~~,!~ 
(!: 1 ;. ) :> J :.-!.2 Jls 
n• .. r.n l'E!'. 
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' I!' THE SUPRE:IE COURT OJ' Tc!F. STATE OF CI.LIFOR:;:IA 

5 

6 ETHEL DOTsot:, 

7 APPELIA~:T 

vs. 

BAY AREA AIR QUALITY 
MANAGEMENT DISl'lllCT, 
IT AL., 

cnn :;c. ---------8 

9 

10 

11 

12 

tS 
u 
15 

16 

17 

PETITION FOR REVIEW 

On Appeal Fr0111 the JudpMtnt of the Superior Court of the State c( 

California, Contra Costa County. 

Rooorable Ellen S. James, Judge 

To the Honorable l-lalcolm Lucas, Chief Justice, and to the }lonorable 

18 Asaoeiate Justices of the Supreme Court of the State of California: 

19 STATEMEll'T OF ISSUES PJU!S!la'ED FOR RE'liEil 

20 1. Suapenllion of Action Pending Finality of Judg~~ent, 

21 In an action vhere the trial court has reru!ered juc~•·lCnt 3ne :~;c j"do;· 

22 ~~~eru: ia subje<:t to appeal, all a<:tion is susperu!ed on tl:e judooment '"'" ::e 

2S JucS&-nt does not become final until completion of the appeal process or utttil 

2t the time for appeal has expired. · 

25 2. Citizens Suits are Authorized under Federal Law • 

•• A citizen uy bring a citizen suit in the form of a r:vi.nd3mus to compel 

27 ltate and loeal aaeneiea into compliance with the federal Clean Air Act. 

28 3. Alternative Mechanisms Available to Offset Air Pollution. 



1 State aad local agencies are eQpower~ to utiliae alternative me~hnn-

2 iama to pd responsible buaineues in the reduction of air pollt~t ion. 

3 Appellant hereby !)etitions for revie\.1 of the d!!cisi.on of the Cour: -:of 

ol Appeal of the State of California, l'irsc AppellAte lHst~ict, nh·binn Two, 

5 filed in this action on ~overnl:>er 6, 19'10, affirmin~ ;:he jurl;;:~er.t .of the tdal 

6 court in favor of rcspond<!nts. A co;>y o! the decision of the Cour~ of A;>pent 

7 shoving the date of its filin:; is set forth herein as Apj>endi:< "II". 

8 Review by this Court h necessary on the ;:;r01.mds t'"'~ :~" cled:;i.cn 

9 of the Court of Appeal is not in line ·<ith l:~e authot'ities dtetl 1-,e::-,oi;. a:,t' 

10 this Court's ruling is r.ecessary to secure uniforQi:y of decision "'"' import-

11 ant questions of law are at issue herein requiri.nr; settlemC!n~ by this Court. 

12 

13 BRIEF IN sUPPORT OF REQUEST FOR P.E'IIEU 

14 ~ 

15 Appellant filed a petition for writ of mandate in the trial court, 

16 (Superior Court of California, County of Contra Costa), on ~;-12-"1'1, sec':inc 

17 to compel state and loc.ol a::;encies to co:nply lfith the Clea:. Air ,'.ct, or in t!>< 

18 alternative to implement alterr.ative !:aecr.anisms providing relief to herself' 

19 and other citizens from the illec~l discharges or eir conta~inants anC 

20 pollutants which are a hazard to personal health a11d proper~;;. 

21 After the trial court isst1ed its decision ;oppell.>nt 'ile" her :tpre<:l 

22 and a petition for a IOTit of :.andate ;:o co'Ol;>el ree;;ondent, Trens:.:rm·-To:: 

23 Col lee tot" t to cease and desist fro~ attc~ptin~ the collec~inr or !lTOpert~; t.c]::-!>s 

24 

25 

26 

27 

28 

pending completion of oppell:lnt' s appei!l. 

"A jud~me:tt is not final so lon:; as the :tction 
in •~hich it is rendere<! is pend in;: ••• " Pacific 
Gas and Electric Co:".lyany· v. N3kano, 12 C::!l :!d 
711, 7lt;, 87 P.2d 701': In re ?ICllera's E.>tr.t,; 
1!10 Clll ~ptr .;9r,;, "~~~ 23 C.A. )rl ntt3: C<t~r· ('of 
Civi 1 Procefhtre ~ ~'r: 1": i•:-~'!. H'*~9. 
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1 Contra1ry to the:~e provisions C1f J:v,: ""d suh!le'iuer.t :a.n:-··r· r ·. ,,,,, .. 

2 action, respondent b;.s notified •i'r>"'ll"-::lt o~ " p;~nein: s::.lc n:· ":.:- !''"l"~:·t:-· 

3 for Feb1ruary 27, 1991. A!'pellant ~s ~l-.c owr.er of her ?'-""~·~Tty h1s :: par:!:oouc~ 

4 interest and :.~erefore ~~s standir.~ tc initiat.~ :t~t r>ar:ic.i?.'!>: :_ ... ·:~: ~··r;·<·t~t 

5 action, Knoff ·1. Cit:· an:! Cot!n!:~· oi: :.ia:1 rra1:ei.seo (1'.' ~' 1 C~l .··-~,r :(~ ~-~'; 

6 198, 18 Cal Rptr S83. (See A;>;>enr.:.:.- .', "r."'. 

7 POW'!' !I 

8 Pursuar.t to 42 U.S.C.A. sectio;; 7'Sr)l~(a), 1;2 t;~!"'.C •. ~. ;;.~.:::i.~:: 7;~"V:(h'(l' 

9 (2)and 42 U.S.C.A. sect!O:l 7t.l2(c)(l)(r) a dth:en may 1::.-b~ .. "''i~ c,~dr,~:c 

10 responsible state and local 8);e"'cie.~ to compel Kid azcnd-:s ~·' c:~ili:·.:; ~·,~i:· 

11 respective pm1ere to enforce the l:::us u,-,cler the !ederal Clen,-, ,\ir A~t a;_:>ln-.~ 

12 stationary air polluters. These stnte a:ld local ar;e:~cies c.rc aMpe>c·:erecl t.o 

13 undertake strident measures aeainst these polluters cs ,,•ell as :>!'o•;i~i:'>;:: 

14 residents 11nd eithens "ith "!>l'"O;"riatc relief. St<ttc ""d !('lc;:l t!;·~n.:t<''' ,,,._, 

15 the entities authorize<:! to enforce the Clean Air Ac:t. (See l~:a::lt 11 a:1~ s?rety 

16 Code section 40('01 et sec;_.). Citizens, (i.e., appella:1t', coes ·tct !>;rcc ~>;c 

17 resources not the aut'•ority to :nal:e ;>olluters stnp pollutin::. (?ee 'iri;_:l,: '· 

18 Miller, Federal Practice 01nd Procedure, Jurisdiciton 2d seetioc 3531.~'. 

19 PO~~ III 

20 Respondents, State Air l:esources Donrd, ll>!y Area f.ir r:u"li~' ''"~";;.""·"'". 

21 District, and ~he Treasurer-Ta:: Collector throu~h their jni"t !"" .. :>rs "''"''"'""n~ 

22 must work together to protect the citi::.ens fro:.! the ha;;;~::d:S :.;r:,! 1c3!:ruc::i"•l 

23 of air 1>0llution, (See Government Code section :',500 et seq.~. I~ce::~_:u;;c~ion 

24 with these powers these entitie~ are empo\lered to pro·1ide ::ltcrn.,th·c 

25 mechanisms which will provi<!e relief to citizens il:lpacterl b)l t'-~ illc~.nl 

26 discha-rges of air contaminsnts nnd pollution by statinnary indt!s<rbl ::ocrces 

27 of air polluiton. 

28 The remedies :J\l't!ilnblC! to rcspo~c~<'nts ere Mt tirr:. -=~(~ :-:·~ r!:-~:~ :· c:·:c-·~.:.~~ 

-.:.-



1 

2 

3 

' 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

256 

asainat air pollutera !>ut incl11de tl!<! , .,tllblish:oertt '"'d ~i:'!t o:f. :"il'-, of ~"~~L' l 

~:ones and taY. formulD:s. The. e:ff:!c~ i. ~ ~, i.~aclur:e r:he p:-~~~y t.!:: ~~.'!C:J t'~:: 

auesaed artd le·: ied :l ~<tinst citi::""" ~ ,._( prCtr>erty o: :m'r~ · .,.,., r·~ .d.~c: .,~ _1::: o•!: • 

to stationary induatri:::l so:.:rccs of .ni:- pollution, ~Ou?lee ,·ith hi:-""'!r 

assessments and le-1ies 3. ::;311\st statioMr:• in<!us~r13l soc::-cer. of "ir ""lhito!l. 

(See Baughman v. ~radford Co3.l Co., In~ . • C.A. Pa. (1979) 5~1 F. 2(. ~~~. 

certiorari denied 99 S.Ct . 2405 , 441 t:.S. 9.>1, 6(1 L.Ed :!<! 10'" . 

CONCU:Z!O!' 

For the reasons herein advanced, ano on the aut~ori~ies cit~cl, a,..pal lllnt 

Ethel Dotson, respectfully urges that revieH be iJranted 2:-:c the t tHs Court 

order, (a) respondent, Treasurer-Tax Collector, Contro:~ Co s t" County, to 

rescind its notice, (dated Jan=ry 7, 1991, see Append!:-: "C''), o' the 5lllc o f 

appellant's property scheduled for Fe!>runry 27, 1991, pen<:! in:;- c:.:hau~tior. of 

appellant's appeal rights; (b) >:espondcnts be instructed to est.::>hlish n"c 

maintain special zones and tax formulas resulting in l~,e~ asscsnment~ n~d 

levies azainst property O>mers •·,ho reside adjacent to StC!tionary int't>S ~:.-i i!l 

sources of air pollution; (c) ins::ruct all parties to CM!e t :oe!.e~!-,er. (i r:cl cc.! ~-. ~ 

representative(s) of the Legislllture o! the State of Califor:) i;~) 1 :.o e ~t.-=~ blis~! 

and maintain speci.ol zones and t.c.:: ~cr ;-:-.u;;. ls !or those are~ s imy;.;.c!::cc~ ;."':·· 

stationary indust>:ial sources of "ir p<>lh:tion; and (<!) :~e "" i" l <:o"r~ :,e 

inst>:ucted to consider appellant's case " " its -.,eric" . 

DlTED: January 14, 1991. 
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COPY 

IIO'l 'fQ B1j PQBLI&JIED II QUICIAL BEPOJTS 

IN THE COURT OF APPEAL OF THE STAT£ OF CALIFORNIA 

FIRST APPELLATE DISTRICT 

DIVISION TWO 

ETHEL DOTSON, 

Plaintiff/Appell-ant, 

NOV- i) i99!1 

A048046 

tc.HI ol ..,~ . ~ ~. Di!f. 
8y RON D. BAFtROW 

v. 

SAY AREA AIR QUALITY MANAGEIIEHT 
.DISTRICT et al., 

Defendant/Respondent. 

HEALTH SERVICES DEPARTMENT, 
CONTRA COSTA COUNTY, 

Real Party in Interest. 

------------------------~-/ 

Contra Costa Superior 
Court No. C 8901420 · 

OD'I,I'IY 

Appellant contends the trial court improperly granted a 

demurrer on the petition she filed in propria persona, seeking a 

writ of mandate against various public agencies. We conclude we 

must affirm. 

I. FACTS A!ID PROCEDURAL HISTORY 

For purposes of our analysis on this appeal following 

the sustaining of a demurrer, we assume the truth of the facts 

stated in appellant's petition. It is there alleged that she 

resides in the city of Richmond, adjacent to certain industrial 

facilities which are air polluters, and ~is forced into 

continued contact w~th stationary sources of air pollution 

because the [respondent Bay Area Air Quality Management] 

-1-
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District has failed to meet its responsibilities.• The gist of 

the writ petition was that do-nothing bureaucrats were allowing 

polluters to get away with light penalties for"making 

appellant's life miserable. 

Respondents demurred on the grounds that there was no 

violation of a nondiscretionary duty which would allow appellant 

to seek relief through mandamus. The trial court sustained the 

demurrers. Appellant took a premature ~ppeal from the order 

granting the demurrers, rather than from the ensuing judgment. 

Nevertheless, we have the power to treat this premature appeal 

as properly brought, and do so. (~ v. City and County of 

San Francisco (1977) 69 Cal.App.Jd 876, 879.) 

II. DISCUSSION 

We conclude we must affirm. We are unable to find any 

nondiscretionary duty, or any allegation of an actionable abuse 

of discretion here, which could make mandamus available as a 

remedy. Rather, it appears that respondent air quality agency 

has the discretion to decide on the manner and methods by which 

it will enforce standards for air quality; and no 

nondiscretionary duty imposed by statute requires the agency to 

give a higher priority to the particular abatement oi noxious 

conditions around appellant's home, which is sought in the 

petition. Since there was no nondiscretionary duty, mandamus 

was ·unavailable. (Lindell Co. v. Board of Permit Appeals (1943) 

23 Cal.2d 303, 315.) "It is the general rule that the writ of 

mandamus may not be employed to compel a public administrative 

agency possessing discretionary power to act in a particular 

-2-
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manner. • '<l.W...> "In technical matters requiring the 

assistance of experts and the study of marshalled scienti~ic 

data as reflected herein, courts will permit administrative 

agencies to work out their problems with as little judicial 

interference as possible.• (Stauffer Chemical Co. v. Aix 

Resoyrces Board (1982) 128 Cal.App.3d 789, 795.) 

Appellant refers, surprisingly, to Baygbman v. Bradford 

coal Cg •• Inc. (3d Cir. 1979) 592 F.2d 215. Baughman observed 

that a citizen could file suit in federal district court against· 

a polluter under the citizen suit provision of the Clean Air Act 

{42 u.s.c. S 7604). {P. 217.) However, such an action, subject 

to federal district court jurisdiction, may apparently only be 

filed~n~t •--"'"ublic enforcement agency when there is a 

violation of a nondiscretionary· duty. (Farmers Union Cent. 

E:;chanae. Inc. v. IJlgmu (9th Cir. 1989) 881 F.2d 757, 760 

["Under the 'citizen suits• provision, any person may commence 

an action in the [federal] district court , •• for fail[ure] to 

perform a nondiscretionary act or duty.•]; accord Bethlehem 

Steel Corp. v. U.S. E.P.A. {7th Cir. 1986) 782 F.2d 645, 655 

["If the [agency's] refusal •.• wa~ the failure to perform a 

nondiscretionary duty, then exclusive jurisdiction to remedy 

that failure lies in the [federal] district court, while if the 

failure was a failure to perform a discretionary duty, • 

ther• is jurisdiction in no court.•).) In any event, the Clean 

Air Act did not.provide a basis for this suit in the state trial 

court. 

-3-
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We are also unable to find any nondiscretionary duty 

whatsoever on the part of respondent city and county, or their 

officers, which would aliow mandamus to be made available here 

as a remedy, so as to force them to exercise their discretion in 

such a way as to impose higher fines on air polluters or reduce 

the taxes on appellant's home. Of course, appellant may retain 

the .right to sue the actual polluting parties in state or 

federal court on other theories, and may in that context have 

some further right to invoke the jurisdiction of the federal 

district court, a question we need not address. We only hold, 

here, that mandamus may not be used by this appellant to compel 

the exercise of discretion in a particular way, absen~ a 

nondiscretionary duty imposed by statute. We also deny the 

request for sanctions against appellant for having prosecuted 

this appeal. (Cf. In reMarriage of Flahfirty (1962) 31 Cal.3d-

637, 650.) 

III. QISPQSITIOR 

The order sustaining the demurrers, construed as an 

order granting judgment of 4i.smissal, is affirmed. Each party 

shall bear its own costs. 

-·-



261 

PETERSOB, J. 

WE CONCUR: 

KLINE, P.J. 

SMITH, J. 

-5-
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ET!IEL DOTSot! 
396 SOlrfll STREET 
RICIHlND, CA 94804 
(415) 236-4234 
IN PRO PER 

ETIIEL DOTSOII, 

PETitlOt:ER 

v. 

TAX COLUCTOR, COlrtl'.A 
COSTA COUNTY, 

RESPONDEtiT 

TAX ASSESSOR, CONTRA 
COSTA COUNT'! 

P..EAL PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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IN TilE COURT OF APPEAL 
STATE OF CALIFORNL\ 

FIRST ArPili.Lt\TE lliSTillCI 
DIVISIOt; T\10 

C!"IIL FO. 

r£TJT!Ot1 FOil !:t:JT OF :~-.;·nt.r;, 

(r.E!.ATED t.rrP./.T, PE~:nn·c~ 

TO TilE liOt:ORAULE PRESIDING Jl.'&nCE Al:D 
ASSOCIATE JUSTICES OF TilE COURT OF 
APPEAL OF TilE FIRST /oPPELJJ•TF. DIST!llCT, 
DIVlSIOtl TWO OF TilE 5'CAIE CF C\Lli'OI'.I!L"• 

21 Petitioner alleges: 

22 1~ Petitioner has a related ~ppcal pendin~ in this Court fro;n th:! Superior 

23 Court of California, Contr;> .Costa County, titled 'Pctitlun for t!rit <>f ltandatc' 

24 nUIIIber C 89-01?20, which is docketed in this Court A048()~, ·j. 

25 2. Petitioner is ., sinule w<:>t!Wn residiu~ at 39~ Socti~ ~trc.Qt, RiC!uncH·u.t, 

26 California, Contra Costa County, and is the owner of her rcsidcnc->. 

27 3. Respondent is the entity cnchoq;cd with tie co\lcctiou of propc•rty 

28 taxes, {commercinl nnd resitlc:ntial}. Rcspondcut is a clc-pnrt:••cnt under the 
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I jurisdiction of the governin;; body identified 3S Conlr" Co•tu Cmmty. 

2 4. Real Party in tntcrest, The Tax Assessor • Contra Cdula t::uuuty, is 

3 responsible for the eorre:et assessment of all property ta:lcS locUtcd Hithin 

4: the boundaries of Cantu. Costa County. P.eal party in interest is under th~ 

5 jurisdiction of the governing body idcntifi"d ns Contrn Cost:t Count:;. 

6 5. Petitioner filed a petition for writ of mandal:c in the trial court on 

7 or about 4-12.-69, of ~<hich the subject matter ,.,. in pZ~rt the umount Q[ til:·: 

8 obligations levied against her property, (home). ~.ftcr a pcn·£unctory rcvie'·' 

9 by the trial court of petitioner's petit: ton, snid petition ttas .sw.ttta.1tily 

10 denied by the trial court grantinfi respondent aud other de:fc:t1d.2nts their rcq7e£:: 

11 for demurrer. Petitioner filed a '!\oticc of 1\ppc~l' on or .>hnut l"-Jf'-8'l, 

12 even though she did not receive "ritten notification of tile o;der, (filcol ll-"-
13 89), until 11-ll-89. 

14 6. On or about 6-6-90, petitioner received a 'llotice-Po\·:cr to Sell T~;:-

15 Defaulted property' from respondent's office. (Se<! att"clu.ocnt E:·:hibit. "A"). 

16 7. Respondent has a clear, present, and ministerial duty to suspend, 

17 cease and desist any and all collections of any f'lropcrt:; t~1:-:cs from pcti.ti<.,ncr 

18 as the action described in number 5 above is still peadint;. 1\nd t>•JrSu:tnt to 

19 the Code of Civil Procedure section lf\49 petit:ioucr's n(:t)_on i:' :;tnl pcwhn~. 

20 (See In re l1olera's Estate (1972) 100 Cal Rptr ~9\ 699, 23 C.A. Jd 993). 

21 8. Petitioner has a clear, present, ~n1 !>ub~t:anti.Jl ri~l:t to t:!e ,lcr-

22 formo.nce of respondents's duty to suspend. cease, and desist .:1ny .aucl .::.11 c:J-llc..::· 

23 tion of property ta::~es ossessed a.n,ninst petitioner's property pcm.li~:t:,· cuwplctiou 

24 of petitioner's appeal: 

25 A. Petitioner exercise of her consitionul ri;;'tt tu t·cvic:H of t.:.c 

26 trial court•s action and abuse of discretion. 

27 B. Respondent is responsible to make provisL:mt> of c::ccptiuns 

28 in the assessment aud collection of properly t.;.:z,:cr. ln 
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inatanees where the property owner ia imJ"'eted by 

pollution from stationary air pollution sources. 

3 9. Petiitoner is a citizen and taxp.:~yer and is concerned tl..it respondent 

4 comply with the laws, perform its duty under the law, and obey the laws as 

5 all private citizens are required to do. Also to obey and comply with the 

6 procedural requirements pertaining to any action brouaht a~ainst respondent. 

7 10. Petitioner is a person beneficially interested in tlc issunnec of a 

8 it by virtue of the fact that it is petitiomr' s property that have been 

9 'Noticed-Power to Sell Tax Defaulted Property'. The other factor which is ~ 

10 part of this equation is petitioner resides adjacent to a stationary source of 

11 air pollution. 

12 11. Petitioner has performed all. conditions precedent to the filing of 

13 this petition by requesting and appearing before the Asscss111cnt Appea ts Ilonrd, 

14 Contra Costa County, March 1990. Petition r also met with the Deputy Tax 

15 Collector, Mr. Joseph L. Martine:t to discuss the suspension of the collection 

16 f taxes assessed against her property pursuant to the pendint nppe~l. 

17 etitioner can make available to· this Court a tape of the proceet!inr;s before 

18 the Assessment Appeals Board, County of Contra Costa. Petitioner currently h:~s 

19 an appeal before this Court which addresses these iuues, doc':et o1uonhcr Ant,.,n4 ·,. 

20 12. Petitioner has informed respondent of respondent's duty to sus pen•!, 

21 cease, and desist the attempts to collection of nn:• ntH1 a\1 property t<.n;cs 

22 .assessed against petitioner, in a personal meeting ,.,ith Hr. Joseph L. Nartine:!. 

28 13. ·At all times he:t'ein mentioned respondent hns heen able to pcrfor;n the 

24 duty mentioned above. Notwithstc.nding such ability and despite rctitioncr' s 

25 demand for the performance of the duty, re;pondent continues to f;1i.l and refu!l? s 

26 to perform such duty. 

27 14. Petitioner ha.s no plain, speedy;, and odequilte rat~'leUy in the ordin.:.ay 

28 course of la\o~, other than the relief sout,ht in the: petition, in th:tt the 

-J-



1 'Notice-Power to Sell Ta:r. Defaulted Property goes into effect Jut)• 1, 1990. 

2 Respondent seeks to force petitioner to become a hcm<~less person. Petitioner 

3 cannot bring any ordinary legal action to prevent this action as respondent 

4 has used its police powers to remove from petitioner any nnd all avenues 

5 ncruoally available to petitio.ner. 

6 15. Respondent's failure to perform the duty herein mentioned has damar:ed 

7 petitioner in the sum of $10,000, in th01t petitioner has expend<!d time ar.cl 

nergy to bring this unnecessary action and subjected petitioner to be:comc 01 

person. Also respondent has illegall char~cd petitioner "ith a 

inexcess of $6,000. Respondent has also conspired "ith o.thers to 

ttempt to obtain petitioner's property, (verbally e><pl."Cl<sed to petitioner Oil 

everal occasions by personnel employed in the office of the re.:~l party in 

13 interest). 

14 16. This Petition is made in this Court in the first instance rather than 

15 to the Superior Court of the State of California, County of Contr~ Cost~, for 

16 

17 

18 

19 

20 

he reason that petitioner has a 11Re1ated Appeal Pendin2" docket nutobcr A04S04.S, 

nd therefore respondent's actions are subject to the jurisdicti~n of this Cot1rl.: 

WHEREFORE, petitioner prays: 

1. That the Court issue an alternative "-Tit of r.Jandate cnmm.andin~ rcspondcnl 

to suspend, cease, and desist collection of any and alLproperty t<l>:es ussessal 

21 gainst petitioner pending completion of petitioner's nppcot docl:et mua!•cr 

22 048046. 

23 2. That on the return of the altern01tive >~rit and the hearln::; of tlti~ 

tit ion, thi · Court issue its peremptory writ of :Mnd01te col'lmamlins respondent 

'Notice-Power to Sell Tax Def.ault.e~.:: rropcrt;.·' j penJin~: C<li"!plcttnl 

petitioner's appeal docket number A0480lo~. 

27 3. For damanes in the sum of $lr,ooo; and 

28 4. For costs of this proceedinr: and for such ";,:her ;'::n~l f!JY'd:ur r.cli~·r .:·~ 



1 the Court deems just and proper. 

2 

3 llated: June 29, 1990. 

4 

5 

6 

7 

8 

9 
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-#:li1-..~JA: 
ETHEL DOTSOl! - PETITIOtlER 

VEll.IFIC.\TIOII 
10 

11 
I, l!thel Dotson, am the petitioner in this proceedins. I h.:l\'e read the 

12 foregoing petition and know the contents thereof. The same is true of m:t ot·tn 

13 knowledge, except as to those matters vhich are therdn •lle:;ed on infor .. at ion 

14 and belief, and, as to those matters, I believe it to be true. 

IIi I declare under penalty ~f perjury th.:~t the forc~;oinr. io true ·"id correct 

16 nd that this declaration was executed on June 29, 1990, nt Richmond, c~lif-

17 ornia. 

18 

19 ~~ 
20 

ETHEL DOTSON - PETIT tot:F:r: 

21 

22 

23 

24 

25 

26 

27 

28 

-)-



1 ETHEL DOTSON 
396 SOUTH STREET 

2 RICIIHOND, CA 94804 
(415) 236-42~!. 

3 IN PRO PER 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ETHEL DOTSON, ) 
) 

PETITIONER ) 
) 

v. ) 
) 

TAX COLLECTOR, CONTRA ) 
COSTA COUNTY, :'). 

) 
RESPONDENT ) 

) 
TAX ASSESSOR, CONTRA ) 
COSTA COUNTY, ) 

) 
RESPONDENT ) 
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IN THE COURT OF APPEAL 
STATE OF CALIFORNIA 

FIRST APPELlATE DISTRICT 
DIVISION T\10 

CIVIl. NO. 

l!ENORIINDUH OF POINTS AND 
AUTHORITIES n: SUPPORT OF PETIT: 
FOR tiRIT OF 111\I<DATE: (REUITED 
APPEAL PENDING) 

18 I 

19 A HRIT OF MANDATE SHOULD ISSUE TO COHPEL 
TilE LOt·IER TRIBUNAL TO SUSPEND AUY AND ALl. CO 

20 COLLECTION OF PROPERTY TAXES ASSESSED 
AGAINST PETITIONER'S PROPERTY PE~!DING 

21 COHPLETION OF PETITIOHER A PPEAT. ACT IOt1. 

22 A "~;Y'rit of 11\andate may issue from any court, e~~cept a. municipal or justice 

23 court, to any inferior tribunal, corporation, board, or person to cm:tpcl the 

24 performance of a lawful act and duty. Specifically the Code of Ci·Jil Proc-

25 edure section 1049 states, 11An action i~ deemed to be pendin~ from the ti11tc 

26 of its convnencement until its final determination upon appeal, or until the 

27 time for appe.:1l has passed, unless the jud&mcnt is sooner sotisficd". 

28 Petitioner appe,.led the decision of the Superior Court of the Stntc of 
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4 
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8 

9 

10 

11 

12 

13 

u 
15 

16 

17 

18 

19 

20 

21 
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Californi.a, Contra Costa County, the Bonoruble Ellen S. J.:tmcs, cr;.tntint; the 

respondent's and the other defendants/respondents t"equcst for de:nurrcr to 

petitioner's petition for writ of 1113ndato cilse number C il9-nl/,2C' "hich is 

docketed in this Court A043046. 

Upon prefecting her appe.,l rupondont, (-.ho is a defendant/respondent in 

the 'Related Appeal Pending), by law is required to suspend any and all coll-

ection of property taxes assessed against petitioner. 

"A judgment is not final so lonz as the 
action in which it is rendered is pentlins, 
aad an action is deomed to be pending until 
its final determination on appeal or until 
the time for appeal has passed, unless the 
judgment is sooner satisfied. (Code Civ. 
Proc. section 1049; Pacific Gas & F.1cc. r.o. 
v. Nakano, 12 Cal 2d 711, 714, 87 P. 2d 
700; .Jennillb• v. Ward, 114 Cal App 536, 
537, 300 P. 129). In re Holera's Estate 
100 Cal Rptr, 696, &99, 23 C.A. Jd 993. 

Petitioner resides adjacent to a st01tionary air pollutinn source "hie::, 

discharges pollution regularity into the air. Petitioner bOis· ~ppc:tlcd the 

assessment and collection of any and all property taxes to the appropriate 

reviewing body, {Assessment Appeals Board, Contra Cost:~ County), a tlc;;ediil;; 

the violation of the laws respectin;: pollution control pursunnt to t'•e l!l!l!tt!: 

and Safety Code sections 41700 aod 41701. 

Petitioner is the lawful owner of her residence aud as " t>roperty ""ncr h 

obligated by the laws of the Stilte of California, to pay property t01xcs 

22 properly and correctly assessed aaainst her property. Petitioner's interost 

23 is paramount regardiltll respon<jent' a actions to scbe her pro1>erty thcrcl'Y 

2' makina petitioner a hoaaeless person. (See Knoff v. City and Count:; of San 

25 Francisco (19:.•9) 1 Cal App 3d 184, 193, 31 C4l Rt•tr "83). 

26 li 

27 A l'B'l'ITiotl FOR A lllliT OF ~t\t!DIIT HAY rROl'F.I\l.Y 
BE ISSUED TO A PB'l'ITIOI!ER HIIO I:; 111\l'.t!F:ll nv 

28 TilE DISCllARDF. OF POLWTANTS I!:TO TilE A II! AI':J 
ENVIr.otli-ID!T. 

_'1_ 
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2 in interest the harr:t!ul ef!ects of the inaction of rur-:l'va .. luut au~.l the nt11CL~ 

3 defendant.s/rc,pondcnts of the 'Rel~ted Appeal Pcmtlin;:;' )' ,,h.;;c:!~C't UU1al:\!r .\O'::w:: 

4 Each o£ the defendants/respondents has rc!uDoed to tnk•: actoun tu t"C:t;Krvc or 

5 curtail the pollution and harmful effects upon petitioner. 

6 

7 Dated: June 29, 1990. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

u 
25 

26 

27 

28 

~~ 
l!T!IEJ. DOTSO!~ - rF.TlTlOHER 

·3-
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1 PROOF OF S!!RVICE UOTSOH v TAX COLLECTOR, CO!''rl'A co:;r,'. cou::n 

2 I am a resident or the United Statc5 and the Cvunly o( CnoLLI t.:•l:!l ;,_ 

3 I am over the ace of eighteen (18) years and not " party to the :.ct lou 

4 within .. Hy business addres,; is 376 South Street, nicln.~tJm.l 1 C."llifnrni:l. 

5 On the date set forth below, I served the within: 

6 

7 PETITION FOR HRIT OF ~~\NDATE 
MEMORANDUM OF POUITS AllD AUTliOiliTIES IH SUPPORT OF 

8 PETITION FOR r1RIT OF tii\NDATE 

9 by placing a true copy thereof enclosed in a se'llcd env.,lope in the United 

10 States Post Office, with postage prep,.id in !lich•uortl, C.1liforlha, 'l<lcrc~scd 

11 as follows: 

12 

13 

14 

15 

16 

PHILLIP S. ALTIIOFF 
Deputy County Counsel 
Contra Costa County 

P P.O. Bo>< 69 
County Admin. Blds. 
·~rtinez, ca. 94553 

17 Thomas 11. Crawford 
Asst. Counsel 

18 Jlay Area Air Qu.:llity Har>'~gemcnt District 
939 Ellis Street 

19 San FranciAco, Cn. 94l09 

JACK Jl1Dl+::tl!Z 
Deputy City Attorney 
City of Jliel.,.oond 
r.o. no:c .',(\!~'j 

2c.on D.nrrtJtt Avcuuc, •. l!•.1. 33" 
f:.icht:tant!. c."\. 9-'~r.r:v. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I declare under pennlty of perjury that the forccoiu:.; i::; true .1nd correct. 

Executed o~ June 29, 1990, at Ricrnnond, California. 
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1 PROOF 0¥ SDVICE DarSot! -:. BAY AI'J'.J. Alll O:UALITY W.l'.~C!?-T.'T I>I::!ni~, ~ ,',!-. 

2 1 ""' a realdent of the Unite~ Stntes :~nd the Cou:~t;.· ,,£ Cor.tr" Co.Ha. 

S I am over the ace of e~hteen (18) years and not a ,.,~t:: tc t•,., ~·>d<·n ''~"''t". 

' My buaiaeaa addre .. is 375 South Stre;ot, .!Ut:....,nd, Califor:rt~. 

5 On the date set forth below, I serYed the <~ithi~: 

6 

7 PETITION FOR REVIE!·~ 

8 

9 by placing a true copy thereof enclosed ic " sealed er.·:cb;:.e i" , •. ., Ur•i:'~,; 

10 States Post Office, wit~, posta::;e prep.aicl in !\ichmon~. Ca~ifc:<nia, ad<!resse<' 

1J ea follows: 

12 

18 

14 

15 

16 

17 

18 

19 

20 

'Phillip s. ~lthoff 
Deputy County Counsel 
Contra Coate County 
P.O: Box 69 
County Admin. Bldg, 
Martinez, Ca. 94553 

Thomas H. Crawford 
Asst. Counsel 
Bay Area Air Quality NaM.;et"len!: District 
939 Ellis Street 
San Francisco, Ca. <)!,109 

Jack Judkic.s 
Deputy City Attorne:,.• 
City of Rich!..10ne 
P.O. !lol< l,l'l,; 
z.;oo B<>rrett Jc·•e., r,:.>, 33" 
!tic:hmond • Ca. ~!;301;. 

21 I declare under ;tenalty of perjury ::hat t::~e foregni.:-.;_.. i~ ~:rt.:.c .:.~.c 

22 eorrect. 

23 

24 

25 

26 

27 

28 

Exeeuted on January l'J, 19S::l, t:t P.ic::;!'JOnd, Cali~c:-~;.i..:.. 



Ethel Dotson 
396 South St. 
Ricbnond, CA 94804 
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l<.'C'I:CE OF SALE OF 1:.-\..'<-DEF.!\l."LnD PROPER:': 
CO!-I"IRA COSJ:..I. CCXJNTI J:..l..'< COLl.ECIOR' S OFF!CE 

AU""P.ED P. LOt'fUI, TREASURER-I.-\..'< COLLECTOR 
January 7, 1991 

I:'!PORI..\!.'11' NOTICE TO PARTIES OF INTEREST 

PA-6 

'1llirreCcirdS-1ndicate you· may have a i:"gat· int<:r.:.st in the ;>rc.pe"·ty described 
below. This property ;;i.ll be offered for sale at PUBLIC AL"C!!ON to the 
highest bidder, and for not less than the minimum price, at the place, date 
and time indicated. The proposed sale is for ~~e purpose of satisfying unpaid 
taxes, penalties and costs. 

You can prevent the proposed sale by redea~ng the property. The amount currently 
required for redemption is shown below. YOUR RIGHT OF REDEMPTION Will TERMINATE 
AT 1liE CLOSE OF BUSINESS ON 1liE L~T BUSINESS DAY PRIOR TO 1liE DATE 'lliE . SALE 
BEGINS. 

DATE & TIME OF SALE: 
PLACE OF SALE: 

DESCRIPTION: 

REDEMPTION AMJUNT: 

MINIMJM PRICE: 

February 27, 1991; 10:00 a.m. 
Room 107, 651 Pine St., Martinez, CA 

513-162-D04; 79-2072 
396 South St., Richmond, CA 
Assessee: Ethel Dotson 
Jan. : $ 7454.81; Feb. $ 7506.56 

$ 8,000.00 

RIGHTS OF PARTIES OF INTEREST AFTER SALE 

Should you not redeem this property and it is sold, you have the right to 
claim proceeds remaining after the tax and assessment liens and costs of the 
sale are satisfied. To claim the excess proceeds you must be a "party of 
interest" as defined by Section 4675 of the Revenue and Ta.xation Code. 

Your claim for ~xcess proceeds MUST be filed •~thin ONE YEAR after the tax 
collector's deed to the purchaser is recorded. 

Ihe lav protects parties of interest by requiring that any assignment to 
another person of the right to claim excess proceed can be made only by means 
of a dated, written document. 'This docunent IIIUSt specifically state that the 
right to claim ~xcess proceeds is being assigned and that each party to the 
transaction has informed the other of the value of the right being assigned. 

If you have any questions concerning redemption, the proposed sale of the 
property, or your right to claim excess proceeds, call the person named below 
or the REDEMPTION DEPARMENT between the hours of 8:00 a.m. and 5.00 p.m. weekdays. 

ERIC MOE (415) 646-4122 

0 
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