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thorized to lease its Reservation lands for terms up to but
not exceeding 99 years.

{(m) NON-APPLICABILITY OF BIA LAND ACQUISITION
REGULATIONS. —The general land aequisition regulations
of the Bureau of Indian Affairs, contained in part 151
of title 25, Code of Federal Regulations, shall not apply
to the acquisition of lands authorized by this section.

SEC. 15. NON-RESERVATION PROPERTIES.

(a) ACQUISITION OF NON-RESERVATION PRoP-
ERTIES.—(1) The Tribe may draw upon the corpus or ac-
camulated income of the Catawba Land Acquisition Trust
Fund or the Catawba Economie Development Trust Fund
to acquire and hold parcels of real estate outside the Res-
ervation for the purposes and in the manner delineated
in the Settlement Agreement.

(2) If the ownership of any such properties by the
Secretary or the Tribe, or any sub-entity of the Tribe, re-
sults in the removal of the property from ad valorem tax-
ation, then payments shall be made by the Tribe in lieu
of taxation that are equivalent to the taxes that would oth-
erwise be paid if the property were subject to levy.

(3) Notwithstanding any other provision of law, the
Tribe may lease, sell, mortgage, restrict, encumber, or oth-
erwise dispose of such non-Reservation lands in the same

manner as other persons and entities under State law, and
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the Tribe as land owner shall be subject to the same obli-
gations and responsibilities as other persons and entities
under State, Federal, and local law.

(4) Ownership and transfer of non-Reservation par-
cels shall not be subject to Federal law restrictions on
alienation, including (but not limited to) the restrictions
imposed by Federal common law and the provisions of the
section 2116 of the Revised Statutes (25 U.S.C. 177).

(b) JURISDICTION ON NON-RESERVATION PROP-
ERTIES.—(1) All non-Reservation properties, including
such properties held by the Tribe as a corporate entity
and such properties held in trust by the United States,
and all activities conducted on such properties, shall be
subject to the laws, ordinances, taxes, and regulations of
the State and its political subdivisions in the same manner
as such laws, ordinances, taxes, and regulations would
apply to any other properties held by non-Indians in the
same jurisdiction, except as provided in section 16 of this
Act.

(2) Activities on non-Reservation land shall be eligible
for Federal grants and other Federal services for the bene-

fit of Indians.
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Respectfully submitted,
Don B. Miller

Counsel of Record
Nartive Americany Ricurs Funp
1506 Broadway
Boulder, CO 80302
(303) 447-8760

Jean H. Toal

BELsER, BAKER, BArRWIcK, RAVENEL,
Toar. & BENDER

P.O. Box 11848

1213 Lady Street, Suite 303

Columbia, SC 29211

(803) 799-9091

Robert M. Jones

123 Workman Street
Rock Hill, SC 29730
(803) 324-2988

Mike Jolly

Richard Steele

113 West Main Street
Union, SC 29379
(803) 427-8471
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CATAWBA INDIAN TRIBE v. STATE OF S.C. 1363
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APPENDIX B—Continued

02/08/68 02/12/68 373/18
02/13/68 02/20/68 373/168
03/15/68 03/16/68 374/291
03/14/68 03/16/68 374/294
03/25/68 03/26/68 374/584
04/01/68 04/04/68 375/227
03/27/68 04/04/68 375/230
03/28/68 04/04/68 375/233
03/29/68 04/04/68 375/236
03/21/68 04/04/68 375/240
03/29/68 04/04/68 375/244
04/09/68 04/10/68 375/370
04/12/68 04/13/68 375/435
04/12/68 04/13/68 375/438
04/09/68 04/18/68 375/534
04/09/68 04/18/68 375/538
04/20/68 04/23/68 376/81
04/15/68 04/23/68 376/84
04/26/68 04/30/68 376/253
05/06/68 05/07/68 376/461
05/15/68 05/16/68 3711/21
05/13/68 05/16/68 377/18
05/23/68 05/24/68 377/248
06/17/68 06/20/68 378/285
07/11/68 07/17/68 379/215
07/05/68 07/17/68 379/218
10/24/68 10/28/68 383/33
12/28/68 01/07/69 385/258
03/11/69 03/13/69 387/282
07/07/69 07/18/69 392/153
06/14/69 07/18/69 392/156
07/09/69 07/18/69 392/160
08/05/69 08/06/69 393/32
08/06/69 08/29/69 393/494
09/18/69 09/23/69 394/411
09/18/69 09/23/69 394/415
10/07/69 10/22/69 . . 395/407
11/07/69 11/10/69 396/102
11/24/69 12/06/69 397/154
11/24/69 12/08/69 397/149
01/26/70 02/02/70 398/449
01/28/70 02/02/70 398/455
01/28/70 02/02/70 398/452
04/23/68 02/02/70 398/459
10/14/68 02/16/73 Judgment
- Roll No.
36800/
Box 939
04/04/70 04/14/70 401/209
07/30/69 08/18/69 393/245
02/14/71 02/23/11 98/476
07/29/70 02/23/71 98/477
01/21/29 02/21/30 74/159

Lancaster County, South Carolina

05/13/54 05/19/54 J4/29
07/20/55 08/02/55 MA/?
12/21/37 12/22/37 1-3/63
12/21/37 12/22/37 1-3/64

01/04/38 01/04/38 1-3/88
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APPENDIX B—Continued

11/26/53 12/10/53 375/141
01/28/54 02/11/54 379/91

10/07/53 03/12/54 375/199
10/18/51 12/21/51 D-4/302
02/22/68 04/30/68 Z-5/143

York County, South Carolina

09/28/68 10/15/68 382/321
07/03/68 07/05/68 378/548
07/08/15 07/12/15 43/327
07/25/60 07/28/60 276/550
03/28/59 04/01/59 261/302
04/15/69 04/16/69 388/369
10/11/24 10/14/24 54/641
07/27/23 01/15/24 59/311
10/11/24 10/14/24 54/640
05/02/67 05/12/67 363/45
11/22/66 12/01/66 357/505
11/19/29 11/27/29 74/159
10/23/67 10/25/67 369/308
01/13/69 01/17/69 385/403
11/16/67 11/20/67 370/260
07/13/68 08/13/68 380/217
04/12/65 04/20/65 336/168
03/27/68 04/29/68 376/239
01/03/36 01/29/36 86/135
08/13/66 08/23/66 354/355
01/31/56 02/10/56 223/394
10/16/41 10/21/41 98/516
01/31/56 02/10/56 223/399
11/19/29 11/26/29 74/158
04/06/68 04/08/68 375/343
06/15/68 06/17/68 378/194
02/16/68 02/19/68 373/152
03/07/68 03/07/68 374/1
02/13/68 02/15/68 373/88
12/16/67 12/18/67 371/273

Summary judgment is affirmed as to the following tracts for that portion of the land that
is below 570 feet above mean sea level:

05/28/26 08/30/26 65/146
07/08/24 07/12/24 61/145
12/09/24 12/18/24 62/178 .
09/17/24 10/03/24 62/3
09/08/24 09/17/24 61/283
07/29/25 08/13/25 64/132 )
09/22/24 10/01/24 54/628
07/08/24 07/10/24 61/134
09/24/24 10/01/24 - 54/623.
11/17/24 11/19/24 62/104
05/03/28 05/11/28 71/251
03/19/09 01/07/10 29/778~80
09/17/24 10/03/24 61/314
11/25/24 12/04/24 62/144
06/14/04 08/13/04 24/187-88
12/16/25 01/15/26 66/166
10/14/24 10/18/24 62/36
03/17/25 03/24/25 63/128

07/31/24 08/09/24 61/183
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07/24/25 08/05/25 64/137
12/30/10 01/02/11 32/56
07/31/24 08/09/24 54/599
08/08/24 08/16/24 61/208
09/10/24 09/17/24 54/616
06/04/24 06/07/24 61/69
7/08/24 07/12/24 61/143
03/31/24 04/02/24 60/243
03/29/24 04/02/24 60/244
03/19/09 01/07/10 29/7173-76
03/19/09 01/07/10 29/776-78
05/11/00 06/13/00 19/621-33
05/10/32 06/01/32 74/540
12/19/27 12/21/27 65/303
09/01/25 12/05/25 65/48
Amend., A & B, (1015-1018) IIT (all tracts be
low)
York County, South Carolina
05/11/00 06/13/00 19/621-633
09/01/25 12/05/25 65/48
09/01/25 12/05/25 65/53
12/19/27 12/21/217 65/303
05/10/32 06/01/32 74/540
08/05/36 08/05/36 87/138
05/28/26 08/30/26 65/146
07/08/24 07/12/24 61/145
12/09/24 12/18/24 62/178
09/17/24 10/03/24 62/3
09/08/24 09/17/24 61/283
07/29/25 08/13/25 64/132
09/22/24 10/01/24 54/628
07/08/24 07/10/24 61/134
09/24/24 10/01/24 54/623
11/17/24 11/19/24 62/104
05/03/28 05/11/28 71/251
03/19/09 01/07/10 29/778-80
09/17/24 10/03/24 61/314
11/25/24 12/04/24 62/144
. 06/14/04 08/13/04 24/187-88
12/16/25 01/15/26 66/166
10/14/24 10/18/24 62/36
03/17/25 03/24/25 63/128
06/05/24 06/07/24 61/68
07/31/24 08/09/24 61/183
09/08/24 09/17/24 61/283
07/24/25 08/05/25 64/137
12/30/10 01/02/11 32/56
07/31/24 08/09/24 54/599
08/08/24 08/16/24 61/208
09/10/24 09/17/24 54/616 -
06/04/24 06/07/24 61/69
03/19/26 04/09/26 2-P/19
Plat Book
07/08/24 07/12/24 61/143
03/31/24 04/02/24 60/243
03/29/24 04/02/24 60/244 -
03/19/09 01/07/10 29/713-16
03/19/09 01/07/10 29/776-18
05/11/00 06/13/00 19/621-33
05/10/32 06/01/32 74/540

12/19/27 12/21/27 65/303
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09/01/25 12/05/25 65/48
05/21/30 05/28/30 74/231
05/18/25 12/24/25 65/61
09/03/24 09/17/24 54/623
09/24/24 10/01/24 54/623
09/08/24 09/17/24 54/617
09/23/24 10/01/24 54/622
09/01/25 12/05/25 65/53
06/217/36 08/05/36 87/138
Defendant Portion of Judgment Order Section of this
Describing Parcel Opinion
Addressing
Objections
11. Crescent Re- One, Q, (901) III, n. 5 (Al
sources, Inc. tracts®)-
Land conveyed to Crescent by D.M.
Creech and Margaret F. Creech by deed
dated December 29, 1983, and recorded
in the Office of the Clerk of the Court
for York County, South Carolina, on De-
cember 29, 1983, in Deed Book 736 at
page 298.
Two, B, (957-958) IV-A, 111, n. 5 (All
tracts®)
Date of Deed Recordation Date Book/Page
03/27/70 03/27/70 400/466
05/22/70 05/22/70 402/527
03/27/70 03/27/70 400/463
03/27/70 03/27/70 400/470
03/27/70 03/27/70 400/468
05/22/70 05/27/70 402/521
05/14/70 05/18/70 402/309
06/03/70 06/09/70 403/259
05/22/70 05/27/70 402/524
06/03/70 08/10/70 405/369
12. State of South One, R, (902-905) III (All tracts®)
Carolina - i
Date of Conveyance Book Page
06/02/1893 M13 1
06/31/05 25 157
12/30/1893 134 385
02/01/07 27 208
04/24/1897 20 655
03/05/29 73 153
02/77/29 65 548 7
02/77/29 65 546 .
02/25/29 73 155
06/03/19 50 6
10/06/20 48 189
10/04/20 53 205.
04/15/19 50 4
07/06/20 53 17
02/19/41 103 198
06/04/30 76 455
06/04/30 76 457
02/26/29 73 154

07/02/20 48 736
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Date of Conveyance Book Page
11/15/20 ? ?
09/24/10 37 97
08/21/19 50" 5
07/20/20 52 13
02/19/41 103 199
03/16/56 231 444
08/31/26 68 19
10/02/19 48 344
08/16/19 44 662
07/01/19 49 369
05/14/20 ? ?
06/24/20 53 99
07/29/20 44 716
04/24/1897 20 653
02/20/06 26 172
07/12/06 26 649
01/31/06 25 - 595
02/23/06 26 174
01/20/22 56 155
01/11/26 66 181
01/11/26 65 73
02/22/22 56 128
07/01/07 28 186
03/12/19 44 569
11/21/05 26 173
04/24/1897 20 651
08/07/61 289 314
08/31/18 47 132
07/29/18 47 210
05/17/19 44 636
06/02/19 44 621
05/17/61 286 453
08/23/29 75 161
12/28/12 40 321
12/06/12 40 302
12/06/12 36 624
12/16/12 36 622
09/29/25 64 209
12/31/25 66 133
07/29/20 33 123
12/12/18 47 258
01/12/20 51 122
12/18/18 47 256
02/20/63 308 507
08/17/48 140 88
10/28/30 1 131
12/23/11 38 | 389
12/19/11 38 390
08/02/65 340 220
03/04/10 35 331
12/28/15 45 41
11/14/1893 M13 112 .
05/27/32 81 18
10/01/62 305 453
09/27/62 305 457

04/26/63 311 553



605

CATAWBA INDIAN TRIBE v. STATE OF S.C. 1369
Cite a3 978 F2d 1334 (4th Cir. 1992)

APPENDIX B--Continued

13. Southern Railway One, S, (906-916) 111, n. 5 (All

Company tracts®)
Date of Comnveyance Book Page

9/22/1848 P 450

10/02/1848 0 366

09/23/1848 0 367

09/23/1848 0 367

03/01/1899 18 575

05/05/1853 Q 143

10/11/48 129 335

09/26/1848 0 365

09/22/1848 0o 364

Deed from Dr. William Moore to C & S C.P. Railroad dated April 25, 1949

11/21/02 22 541

11/21/02 22 541

Memorandum of Agreement Town of Fort Mill dated 07/17/24
03/01/40 98 228

Ordinance from the Town of Fort Mill dated 03/06/40

03/01/40 98 228

Agreement Deed Book 129 at page 335 dated 10/11/48

Deed dated 9/21/56 from Springs Foundation, Inc.

Deed from Dr. William Moore dated 4/25/1849

Deed from J.L. Moore dated 7/24/1854

Deed from William E. White dated 02/07/1856 and recorded in Deed Book R at page

37
09/20/1848 0 . 460
06/13/01 21 136
04/8/20 44 783
1/15/1917 44 266
09/12/46 114 396
5/18/46 124 177

Deed from Eli Biggers dated 12/22/1847

Condemnation Proceeding Robert Miller Spring term 1853
Deed from James Moore by J.C. Moore dated 12/22/1848
Jane McNair and Jane Henry dated 12/22/1847
9/20/1848 0 459
9/19/1848 0 460

Deed from James Workman dated 12/22/1847

Deed from J.C. Moore dated 12/12/1848

9/20/1848 0 463

Deed P 450 dated 10/21/1851

Deed 23 at page 68 dated 5/26/1903

Deed 39 at Page 71 dated 12/19/1911

Deed Q at Page 251 dated 2/14/53

Deed 100 at Page 233 dated 6/30/43

Deed 19 at page 472 dated 3/26/1900

Deed 22 at page 473 dated 11/24/1902

Deed 35 at page 563 dated 3/10/1911

Deed 35 at page 567 dated 3/10/1911

Agreement with Catawba Lumber Company dated 2/9/18
Deed from Victoria Cotton Mills dated 6/1/1916 .
11/21/1918 44 523

Deed 100 at page 233 dated 6/30/43

Deed 176 at page 334 dated 10/16/51

Deed from James Workman dated 12/22/1847

9/19/1848 and 9/1/1848 0 462
9/18/1848 0 459
9/5/1848 0 575

1/22/65 341 446
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9/5/1848 0 461
9/16/1848 0 463
Deed GG at page 495 dated 7/4/1849

4/4/1850 GG 614
7/12/1849 GG 49G
5/10/1887 E-6 706

Deed E-6 at page 712-3 dated 6/16/1887
Deed E-6 page 708-9/10 dated 6/16/1887

6/16/1887 E-6 712-3
9/7/1888 F-7 712-13
6/15/1887 E-6 716
6/1/1887 E-6 712-3
6/11/1887 E-6 710-11
2/25/1900 29 514
6/15/1887 E-6 714
8/20/1818 44 479
11/1/1961 293 258
6/15/1887 E-6 714
10/1889 J-10 735
9/21/1888 F-7 673
9/21/1888

E-7 675
Deed from F.H. Barber dated 3/30/1906, Deed E-6, page 6
98-1 dated 5/9/1887

5/8/1888 J-10 7256
9/21/1888 F-7 676
9/21/1883 F-7 688
5/10/1890 E-6 692-3
5/1887 E-6 695
2/1/1886 J-10 723
5/9/1887 E-6 694
1880 E-6 686

Condemnation involving property of W.H. Cowan dated 7/5/1889

Condemnation involving property of Mr. R.B. Cowan dated 2/10/1888

Property of R.M. Cowan judgment dated 11/21/1889

Condemnation R.H. Cowan 11/11/1889

5/21/1887 E—G 704

9/4/1906 443

Condemnation involving property of W.I Steele dated 4/30/1889

9/10/1913

Condemnation involving property of Samuel L Fe\s ell dated 2/11/1888, Judgment

Roll 1710
10/30/1911 4 194
9/10/1913 39 398

Condemnation involving property of Mrs. Margaret S. Kimbrell dated 4/30/1888,
Judgment Roll 1753

1/23/1904 23 550-3

1/25/1904 23 550-3

Condemnation Froceedmg involving property of Larry W. White dated 5/18/1888,
Judgment roll

Condemnation involving property of A.H. White, James S. White, Mnr{ E. White,

ﬁl{ White and Mrs. A.R. Witherspoon dated 1/24/1888, Judgment Is 1752 and
51

10/18/1901 666

Co;u‘lse/xsganon mvol\nng property of Isabella Wllson October term 1920

10/1

Co‘r‘nglelmr;auon involving the property of J.S. thte et al. dated 1/24/ 1885, Judgment

1751

Ordinance City of Rock Hill, Minute Book 425 dated 8/20/45 ’

3/25/09 29 602

3/25/1908 259

Condemnation involving the roperty of Fewell, Judgment Roll 1900

Deed from A.D. Holler dateg 3/24/1896
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Condemnation involving property of Isabella H. Wilson, Executrix, October term 1920
Deed from A.D. Holler dated 3/22/1890

2/13/1905 732

Condemnation of property of Samuel A. Fewell dated 2/11/1888, Judgment roll 1720
Condemnation of property of W.A. Fewell dated 7/22/1887, Judgment roll 1716
Condemnation involving property of Robert Morrison, Judgment roll 1884

4/11/1887 E-6 700-1
4/11/1887 E-6 790-791
4/11/1887 E-6 758-9
4/9/1887 F-7 17
Condemnation of property of J.A. Rainey dated 4/16/1889, Judgment roll 1905
4/11/1887 E-6 770-1
9/22/1887 F-1 673
4/11/1887 E-6 798
9/22/1913 39 386
6/2/1888 F-7 565-6-7
3/26/1888 J-10 727
9/10/1901 21 466-7
10/5/1901 23 792-3
Deed from Yorkville Cotton Oxl Co. dated 10/ 22/ 1915
8/4/11

3/26/1888 E—J-IO 72‘7
8/4/1911 38 189
6/23/1911 38 17
11/25/1907 38 779
7/24/1894

24 7
Condemnation of property of William C. Latimer dated 8/31/1887, Judgment roll 1717
Resolution Town Council of Yorkville dated 6/16/1887

4/11/1887 E-6 798
4/11/1887 E-6 770-1
4/9/1887 F-7. 50
5/26/1887 -7 1
6/2/1888 P-7 567-68
4/9/1887 7 52
4/9/1887 F-7

15

Condemnation involving property of A. Avery dated 6/18/1888, Judgment rol] 1787

6/28/1887 F-7 337

7/4/1887 J-10 722

Condesmnatxon involving property of D.S. Thornbury dated 6/18/1888, Judgment roll
178

6/26/1867 F-1 339 S
6/24/1887 E-6 721 *
7/25/1887 F-7 335

6/21/1887 E-6 749

7/25/1887 F-17 335

6/7/1887 E-6 751. B
7/16/1887 E-6 756-37 N
5/10/1887 E-6 698

8/29/1887 F-7 334

8/29/1887 F-1 334

6/27/1887 F-7 563

6/1887 F-7 562

5/21/1887 E-6 706-7-8

Condemnation of property of B.D. Wheeler dated 8/25/1887, Judgment roll 1715
4/13/1887 E-6 788-9

5/27/1887 F-7 T

4/13/1887 E-6 788-9

4/12/1887 E-6 794-5

4/13/1887 E-6 788-9

4/12/1887 E-6 ) ©792

4/4/1887 F-1 25

3/8/1889

G-8 657
Decree involving property of Mrs. Eudora Plexnco, et al dated 2/3/34
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4/4/1887 F-7 25
3/8/1889 G-8 657 -

- 4/12/1887 F-7 3

- 3/4/1887 E-6 768-9
3/4/1887 E-6 766-7
3/4/1887 F-7 27
3/4/1887 F-7 13
3/4/1887 F-7 48
3/4/1887 F-17 13
6/27/56 230 280
3/4/1887 F-7 13
3/4/1887 F-7 11
4/12/1887 F-7 32
3/2/1887 F-17 498
5/3/1887 F-1 30
3/2/1887 E-6 764-5
5/6/1887 E-6 772-3
5/6/1887 E-6 772-3
5/6/1887 F-7 34
5/3/1887 F-7 30
3/1/1887 E-6 760-1
3/1/1887 E-6 778-9
4/7/1877 F-17 5
3/1/1887 E-6 796-7
3/1/1887 E-6 774-3
9/21/1889 G-8 655
3/4/1887 F-1 19-20
3/1/1887 E-6 786-7
9/21/1889 G-8 655
3/2/1887 F-1 46
3/1/1887 E-6 780-1
7/1/1890 1 613
8/10/1907 6 20,
11/9/1887 Q 70
11/14/1877 Y 17
11/14/1896 ¢] 138
6/12/1875 A-1 164

- 8/2/1887 Q 70 .

11/14/1871 Y 12
4/29/1910 3% 57
2/15/1891 P 299
1/17/09 74 680
12/12/1854 Q 551
1/12/1903 72 549
10/30/09 23. 163
7/17/1891 "A-11 73
7/24/1891 A-11 34
8/5/1896 17 . 1762
4/14/1904 33 393
4/10/1907 683
Agreement Victor Cotton Qil Co 4/18/1902
8/30/1907 307
'5/19/1903 77 23
5/25/1903 317

Agreement Beverly Mfg. Co dated 10/15/1903
&

12/8/1906
12/4/1902

22..

Deed from M.J. Brown dated 9/1/1903

Deed from B.M. Smith, et al.ggated 11/14/1901:

6/23/1901
7/8/1901

90

790

470
467
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4/26/02 7 297
4/8/1902 (. 279
4/21/1902 1 279
4/17/09 29

Agreement Hawthorne Spinning Mills 1/29/1906
Agreement Clover Cotton Mills 7/10/1909
Agreement W.D. Reynolds 11/15/1916

Deed 27-656 dated 9/17/1907

Deed 36-525 dated 2/20/1912

1/21/1899 16 234
4/26/1942 100 63
14. Bowater, Inc. One, T, (917-919) 111 (ADl tracts®)
547-00-00-045 11 (farm)
Date of Conveyance Book Page
6/22/62 300 146
6/22/62 300 144
6/22/62 100 142
8/30/56 231 63
10/17/56 232 443
8/31/56 231 108
8/29/56 231 85
8/29/56 231 87
9/1/56 231 m
8/23/56 232 ) 129
11/2/56 233 124
8/23/56 233 122
8/29/56 231 60
8/29/56 231 66
8/29/56 231 73
8/29/56 231 - 76
8/29/56 231 79
§/29/56 231 82
8/29/56 231 54
8/29/56 231 51
8/21/56 231 60
6/20/56 233 102
8/9/56 . 233 112
8/18/56 233 114
8/31/56 233. 120
9/7/56 233 117
8/29/56 232 - 293
10/13/56 232 © 296
8/31/56 231 120
Three, V, (995) o II1 (All tracts®)
Date of Conveyance Book Page
9/20/60 279 4 . 11 (dates)
9/1/60 278 158 . 11 (dates)
11/14/61 294 61 II (dates)
8/1/85 838 205 n. 10
: 11 (tree)
VI
10/9/61 291 340 , 11 (tree)
10/6/86 . ? ? II (tree)
10/25/65 343 10 11 (tree)
9/16/69 394 284 1 (tree)

4/11/59 V4 221 II (tree)
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Date of Conveyance Book Page
12/21/84 798 276 II (tree)
2/14/86 904 111 I (tree)
7/31/86 898 7 II (tree)
8/86 899 296 I (tree)
Defendant Portion of Judgment Order Section of this
Describing Parcel? Opinion
Addressing
: Objections
15. Nisbet Properties One, U, (920) n. 5, n. 10, III, VII
, (All tracts®)
) Tax Map Number
22-00-01.00 IV-E, F
. II (tree)
VI
13-00-100.00 IV-F
I (tree)
VI
19-00-01.00 : II (tree)
19 5 vl
16. John M. Spratt, One, V, (921) III (All tracts be-
Jr. low) -
Tract 1 n 5
(Tax Map 20-01-22-12)
Tract 2 (922)

(Tax Map 708-17;

21-01-21-02 and

20-06-01-50)
Tract 3, (924)

(Part of Tax Map 708-17)
Tract 4, (925)

(Part of Tax Map 708-17)
Tract 3, (925-926)

(Part of Tax Map 708-17)
Tract 7, (927-930) .

(Part of Tax Map 708-17) -
Tract 8, (930)

(Part of Tax Map 708-17).
Tract 9, (930-931)

(Part of Tax Map 708-17)
Tract 10, (931-932) :
(Part of Tax Map 708-17)

Tract 11, (932-933)
(Part of Tax Map 708-17) .
Tract 12, (933)
(Part of Tax Map 708-17)
Tract 13, (933-934) :
(Part of Tax Map 708-17)
Tract 14, (934-935)

(Tax Map 661-14)
Tract 15, (935-936)

(Tax Map No. 708-18)
Tract 16, (936)

(Tax Map 661-00-00-014)
Tract 17, (936-937)

(Tax Map 020-02-01-006)
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One, W, (938-940)

Parcel 1—-Tax Map 664-00-00-012
Parcel 2—Tax Map 664-00-00-011
Parcel 3—Tax Map 627-18-04-003

18. J. Max Hinson

One, X, (941-946)

Tract 3—Tax Map 20-1.00
Tract 5—Tax Map 707-1
Tract 10—Tax Map 659-232
Tract 23—Tax Map 740-1
Tract 25—Tax Map 20-4-34+4

Three, W, (998)

1375

1L, n. 5 (All
tracts®)

IIT (Al tracts be-
low)

11 (poss.)

111, n. 5 (All tracts
below)

(All tracts in York County, except Tract 4, which is in Lancaster County)

19. Arnold F. Mar-
shall -

20. Ashe Farms

Tract 1—Deed Book 132, page 26

Tract 2—Deed Book 165, page 183
Tract 4—Deed Book X-5, page 494
Tract 6—Deed Book 338, page 480
Tract 8—Deed Book 248, page 97

Tract 9—Deed Book 220, page 128
Tract 11—Deed Book 182, page 26
Tract 12—Deed Book 353, page 346
Tract 13—Deed Book 337, page 532
Tract 14—Deed Book 242, page 454
Tract 15—Deed Book 286, page 398
Tract 16—Deed Book 270, page 485
Tract 17—Deed Book 259, page 447

Tract 18—Deed Book 217, page 361

Tract 19—Deed Book 205 page 96
One, Y, (947)

Deed dated 1/18/66 recorded in Deed
Book 222, page 152 on 1/28/66, York

County
Deed dated 3/30/51 recorded in Deed

Book 169, page 303 on 4/3/51; and deed

dated 8/18/51 recorded ._/21/51 in
Deed Book 174, page 166

Deed dated 4/13/54 recorded in Deed
Book 203, page 184

Three, F, (974)

Tax Map 14-25

Tax Map 15-2.0

Tax Map 15.33

Tax Map 24-1.0

Tax Map 25N-0A-2.0
Tax Map 25-10

Tax Map 25-10.01
Tax Map 764.5

Tax Map 15-20

IT (poss.)
II (poss.)

II {cont.)
I (cont.)
11 (cont.)
I1 (poss.)
II (cont.)
I1 {(cont.)
I (cont.), n
11 {cont.), n.
11 (cont.), n.
II (cont.), n

QrLoOvOren

IIT (All tracts be-
low)

1, n. 5 (Al

I (cont.)
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21. Hugh White Three, H, (976)
. Tax Map 705-00-00-001

22, T.W. Hutchison Three, K, (979-980) I, 111 5 (All tracts
ow)
664-01-03-008 : II (poss.)
664-01-06-014 II (poss.)
664-01-06-019 11 (poss.)
664-01-06-018 11 (poss.)
664-01-06-017 11 (poss.)
664-01-06-007 11 (poss.)
664-01-06-008 1 (poss.)
664-01-06-023 II (poss.)
664-01-06-016 : II (poss.)
664-01-06-015 II (poss.)
664-01-03-002 II (poss.)
664-01-02-003 1I (poss.)
664-01-04-002 II (poss.)
664-01-06-024 II {poss.)
664-01-06-013 IT (poss.)
664-00-00-022 II (poss.)
i1 (dates)
634-07-01-021 11 (poss.)
II (dates)
664-00-00-019 II (dates)
664-01-02-002
627-14-02-002
664-06-06-025 Il {dates)
664-00-00-021 ) 11 (dates)

23. Robert A. Fewell Three, L, (981) 111 (ANl tracts®)
Tax Map 617-00-00-026 .
Tax Map 616-00-00-032
Tax Map 680-00-00-022
Tax Map 608-00-00-024

24, Francis M. Mack Three, M, (982) 111 (All tracts®)
774-00-00-005 11 (tree)
11 (farm)
11 (dates)
020-06-06-016
25. John S. Simpson  Three, N, (983) n. 5, n. 10, II
.. (poss.), III, VI
(All tracts®)

Tax Map 600-07-06-001
Tax Map 600-11-02-035
Tax Map 600-17-02-012
Tax Map 627-17-02-018
Tax Map 627-17-02-016

26. Robert T. Three, O, (984) IIL, n. 5 (All

Simpson . - tracts®)

= 627-17-02-019 n. 10
II (poss.)

VI

600-06-10-029 : IT (poss.)

600-07-05-001 n. 10
III(poss.)

600-11-02-035 n 10
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27. City of Rock Hill
South Carolina
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627-17-01-012
627-17-02-018

627-17-02-016

Three, Q, (987-989)

Tax Map or Parcel
627-18-3-4
589-1-1-14
628-9-5-5

628-9-5~6
628-17-3-10
628-4-1-2

L

627-19-1-25 (W. White)
627-19-1-25 (H. White)
627-19-1-25 (Biggers)
627-19-1-25 (LaFar)
627-19-1-25 (Albright)
627-19-1-25 (Roddey)
627-184-11 & 13
627-19-1-23
627-18-1-9
630-10-03-010
627-18-4-6
630-10-3-14
630~10-4-6

630-10—4-5

630-10-4-—4

596-7-2-2

630-10-3-12
630-10-03-008
630-10-3-13
630-10—4-7

630-10-4-3
630-10-01--002
628-4-1-1

627-19-1-23 (Friedheim)

» 627-19-1-23 (Johnston)

589-1-1-21

| 627-18-3-12

627-17-4-10
626-7-1-2

- 667-1-1-4

589-1-1-4
627-18-2-1

- 589-26-1-1

589-26-2-1 & 2
667-1-1-6

1377

n. 10
11 {poss.)
VI

n. 10
11 (poss.)
VI

n. 10
11 (poss.)
VI

111, 1I {concl) (All
tracts®)

V-A
1IV-G
n. 10
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28. Elizabeth Ardrey

29.

Grimball

John M. Belk

30. Annie F. Harris

31. William  Oliver
Nisbet

32. Springs Mills,
Inc.

Date of Conveyance

12/31/31
9/20/41
4/5/65
6/16/88
1/30/75
3/1/84
10/20/65
6/4/70
4/14/83
1/22/81
9/29/41
3/15/74
9/30/66
6/20/50
9/27/41
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Three, R, (990-991)

Tax Map or Parcel
743-00-00-003
709-00-00-025
709-00-00-023
709-00-00-020
709-00-00-019
709-00-00-018
020-01-01-020

Three, S, (992)

963 acres described in
Deed Book 53, page 403
dated 5/12/47; recorded

6/21/47
Three, T, (993)

Tax Map 742-00-00-002

Three, U, (994)
Tax Map 22-2

Three, X, (1000-1003)

Book
74
105
335
1033
507
747
343
406
700
626
105
481
357
159
105

33. Property Owned by the Close Family

Three, Y, (1004-1007)

II (tree), II (farm),
HI (Al tracts®)

II (tree fm.)
II (farm)

I1 (dates)
111

I

I
v

II (sp. pe.), 111 (AN
tracts®)

11 (sp. pe.) HI (All
tracts®)

Property which has been identified by deed book and page is as follows:

Book
271

362

Page
W7

Date of Record

1/26/60
2/01/63
5/01/67
10/29/68
§/14/73
10/14/75
3/16/76
12/16/17
5/10/78
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Book Page Date of Record
576 231 8/10/78
585 703 1/03/79
601 876 9/07/79
614 262 5/21/80

Property which has been described by tax map code is as follows:

Tax Map Code

020 0101 004
020 0102 001
020 0404 001
020 0406 010
020 0406 011
020 0408 022
020 0408 023
020 0408 024
020 0408 025
020 0408 026
020 0408 027
020 0408 028
020 0408 029
020 0408 030
020 0408 031
020 0408 032
020 0419 002
020 0419 013
020 0419 014
020 0420 002
020 0424 014
020 0429 001
020 0429 025
020 0429 026
020 0429 070
020 0435 062
020 0504 008
020 0901 003
655 0000 001
655 0000 003
655 0000 031
657 0000 001
706 0000 001
706 0000 012
710 0000 002
710 0000 005
710 0000 006
712 0000 001
713 0000 059
713 0000 103
713 0000 164
713 0000 165
713 0000 181
713 0000 191
713 0000 200
713 0000 214
713 0000 215
713 0000 216
714 0000 001
715 0000 001
717 0000 016
730 0000 001
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Taz Map Code
730 0000 002
730 0000 006
732 0000 001
732 0000 002
734 0000 006
Defendant Portion of Judgment Order Section of this
Describing Parcel Opinion
Addressing
Objections
34. Elliott S. Close Three, Y, (1006)
Tax Map 642-05 II
Tax Map 642-034 1T (tree)
II (farm)
II (poss.)
Tax Map 642-035 I (tree)
I (farm)
II (poss.)
35. Archie B. Carroll Three, Z, (1008) I, VII (Al
tracts®)
Date of Conveyance Book Page
3/30/82 660 84 II (poss.)
(Tax Map 745-00- I
00-001)
1/28/52 759 122
(65 ft. access right of way)
36. W.R. Simpson Three, AA, (1009) HI (All tracts®)
600-07-05-001 n. 10
II (poss.)
vl
600-11-02-035 : I\".l 10
600-01-01-012 Q/"I 10
627-17-02-018 n. 10
IlI (poss.)
627-17-02-016 n. 10
II (poss.)
772-00-00-001 II (date)
172-00-00-002 II (date)
37. C & S National Three, BB, (1010) 1T (conel), III (All
Bank : tracts”)

Taz Parcel Number -

659-227

719-15

20-6-1-47

653-13

627-20-2~3

626-141, 158, 159, 176, 177 & 178
736-092

546-65

598-10-01-001
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662-3-1-30
662-3-1-31
38. Mary A.and W.T. Three, CC, (1011) 11 (Al tracts®)
McCorkle
Tax Map 0013-00-037-00
Tax Map 0013-00-0037-00
39. Springs  Indus- Four, A, (1024-1029) 11 (sp. pe.), 111 (Al
tries, Inc. tracts®)
Datc of Conveyance Book Page
12/31/31 (I 503
(Tax Map 020 04
04 010)
9/29/41 105 196
7/12/66 353 327
4/24/70 402 404
7/29/70 408 450
8/25/70 406 500
8/27/70 406 503
{Tax Map 020 01
23 013)
12/31/31 74 503

(Tax Map Nos. 02
06 01 52, 02 06 01

53, 02 06 07 34)

1929 73 177
1929 73 178
1929 (Cutter) 65 559
1929 (Seital) 65 559
1934 79 231
1935 79 481
1938 94 267
1938 94 277
1938 94 279
1938 92 303
1938 92 318
1940 101 13
1940 102 83 -
1943 111 263
1943 111 264
1943 111 261
1943 111 262
1937 91 147
1937 91 148
1944 115 214
1945 116 276
1945 116 207
1945 116 275
1945 116 305
1945 117 1
1945 117 162
1950 : 139 290
1955 211 311
1960 274 42
1948 141 85
1953 191 95
Tax Map 598 04

01 001
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Tax Map 598 04
02 001
Tax Map 598 11
01 001
Tax Map 598 22
01 001
Tax Map 627 20
01 005

APPENDIX C
The judgment of the district court is VACATED and the cause REMANDED for
further action not inconsistent with section III of this opinion as to the following parcels
of land. The affidavits supporting the defendants’ motions for summary judgment as to
these parcels set forth insufficient evidence that the statements therein are based on the
personal knowledge of the affiant.

Section of this
Opinion Rejecting
Other Challenges to

Defendant Parcel Listed Parcel?
1. Arnold F. Mar- One, Y, 14, (947) Property described in
shall deed dated Jan. 9, 1959 and recorded

Jan. 17, 1959, in deed book 258 at page
484, York County.
2. C.H. Albright Three, D, 13 (972)

620-00-00-005 :
620-00-00-008 .
3. Ned M. Albright Three, E, 191, 3-8 (973) n. 5 (all)
548-00-00-070
627-22-02-029 . 11 (dates)
11 (cont.)
593-02-01-002
598-02-01-002 11 (dates)
II (cont.)
627-22-02-028 Il (dates)
625-12-03-004 II (dates)
II (cont.)
600-06-07-006 11 (dates)
1I (cont.)
623-00-00-006 II (tree)
11 (dates)
623-02-01-003
4. David G. Three, G (973)
Anderson :
627-22-02-029 I (dates)
II (cont.)
598-02-01-001 [I (dates)
II (cont))
598-02-01-002 II (dates)
II {(cont.)
627-22-02-028 I1 (dates)
625-12-03-004 11 (dates)
11 (cont.)

3. The Tribe has often raised more than one type of legal challenge to any given parcel. Because we
have reviewed all such objections and found them to be without merit, the district court need not
rehear those challenges on remand. In the interest of clarity we shall note, where applicable, the
section of this opinion wherein any other challenge 10 such a parcel is considered and rej




619

CATAWBA INDIAN TRIBE v. STATE OF S.C. 1383
Clte as 978 F.2d 1334 (&h Cir. 1992}

APPENDIX C—Continued

600-06-07-006 1I (dates)
11 (cont.)
604-03-01-011 I1 (dates)
70-00-00-134 n. 10
5. F.S. Barnes, Jr. Three, J (978) 11 (dates)
639-00-00-025
6. J. Max Hinson Three, W (998-999)
Tract No. 20, York County lI (poss.)
deed book 986, p. 339
Tract No. 21, York County n 5
deed book 969, p. 200 1) (poss)
11 (dates)
Tract No. 22, York County n5
deed book 540, p. 129 11 (poss.)
11 (dates)

Tract No. 24, York County deed book 4S8, p. 98 11 (dates)

I (cont.)
Tract No. 26, York County deed book 644, p. 72
Tract No. 28, York Coum\ deed book a29 p. 1l (dates)
561
Traet No. 30, York County deed book 467, p. I {poss.)
466 .

APPENDIX D

The judgment of the district court is VACATED and the cause REMANDED for
further action not inconsistent with section IV.B. of this opinion as to the following
parcels. .

Section of this
Opinion Rejecting
. Other Challenges
Defendant Parcel to Listed Parcel*
1. Duke Power Co. Two, A, (954-956)

Summary judgment is \acated and remanded as to the following tracts for that pomon
of the land that is above 570 feet above mean sea level:

Date of Deed  Recordation Date Book/Page

05/28/26 08/30/26 65/146
7/08/24 07/12/24 61/145
12/09/24 12/18/24 62/178
09/17/24 - 10/08/24 62/3
09/08/24 09/17/24 61/283
07/29/25 | 08/13/25 64/132
09/22/24 10/01/24 54/628
07/28/24 07/10/24 61/134
09/24/24 10/01/24 54/623
11/17/24 ' 11/19/24 62/104
05/03/28 05/11/28 71/251
03/19/09 01/07/10 29/778/80
09/17/24 10/03/24 61/314
11/25/24 12/04/24 62/144
06/77/04 08/13/04 24/187-88
12/16/25 01/15/26 66?/166
10/14/24 10/18/24 62/36

4. See supra Appendix C n. 3.
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Date of Deed  Recordation Date Book/Page
03/17/25 03/24/25 63/128
06/05/24 06/07/24 61/61
07/31/24 08/09/24 61/183
07/24/25 08/05/25 64/137
12/30/10 01/02/11 32/56
07/31/24 08/09/24 54/599
08/08/24 08/16/24 61/208
09/10/24 09/17/24 54/616
06/04/24 06/07/24 61/69
07/08/24 07/12/24 61/143
. 03/31/24 04/02/24 60/243
03/29/24 04/02/24 60/244
03/19/09 01/07/10 29/773-76
03/19/09 01/07/10 29/776-78
05/11/00 06/13/00 19/621-33
05/10/32 06/01/32 74/540
12/19/27 12/21/27 65/303
19/01/25 12/05/25 65/48
05/01/69 12/22/69 397/361
09/04/68 09/19/68 381/379
06/29/70 06/30/70 404/23
09/07/71 09/07/71 425/37
08/10/71 12/30/71 430/506
04/27/64 342/415
. 08/01/63 08/02/63 314/392

The following properties were transferred by Crescent Land and Timber Corporation
(Crescent) to various grantees between July 1, 1972, and July 2, 1974:

Date of Deed  Recordation Date Book/Page
03/05/73 03/09/73 458/232
12/11/73 02/28/74 479/347
05/28/74 07/04/74 486/113
02/01/73 02/02/73 456/60
12/11/73 01/28/74 477/575

2. C.H. Albright One, E, (861) Deed dated 1/21/79; Deed
Book 588, page 536

3. T.W. Hutchison Three, K, 124 (980) Tax Map Number ) :
548-00-00-038 I, n. 5

APPENDIX E s

The judgment of the district court is VACATED and the cause REMANDED for
further action not inconsistent with section [V.C. of this opinion as to the following

parcels. A

Section of this
Opinion Rejecting
Other Challenges to
Defendant Parcel Listed Parcel®
1. Bowater Corp. Three, V, (996) 18 (278 acres *, cup- I
veved to East Highlands Co. by deed
recorded in York County Deed Book 394
at page 28])

S. Sce supra Appendix C n. 3.
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APPENDIX F
The judgment of the district court is VACATED and the cause REMANDED for
further action not inconsistent with section IV.D. of this opinion as to the following
parcels.

Section of this
Opinion Rejecting
Other Challenges to

Defendant Parcel Listed Parcel®
1. John M. Spratt, One, V, Tract No. 6 (926) (Tax Map No. IIL, n. 5
Jr. 661-2)
APPENDIX G

The judgment of the district court is VACATED and the cause REMANDED for
further action not inconsistent with footnote 7 of this opinion as to the following parcels.

Section of this
Opinion Rejecting
Other Challenges to

Defendant Parcel Listed Parcel”
1. Close Family Three, Y, (1004), parcel with Southern II (sp. pec.)
Appliances, ;
Ine. IIx

as grantor, recorded in deed book 418 at

page 382, dated 5/12/71.

Three, Y, (1004), parcel II (sp. pe)
with Paul Gibson as grantor, I
recorded in deed book 481 at page 65,

dated 3/21/74.

Three, Y, (1006), parcels identified by

tax map numbers:

710 0000 003 I (sp. pe)
732 0000 003 gl(sp. pe.)
730 0000 009 gl(sp. pe.)
731 0000 002 Hl(sp. pe.)
710 0000 004 gi(sp. pc.)

The judgment of the district court is VACATED pursuant to footnote 7 of this opinion
as to the following parcel.

1. Close Family Three, Y, (1004), parcel II (sp. pe.)
with Curt Siefart as grantor, I
recorded in deed book 448 at page 38,
dated 9/20/72.

APPENDIX H
The judgment of the district court is REVERSED and the cause REMANDED for further
action not inconsistent with section VIII of this opinion. The following defendants were

6. See supra Appendix C n. 3.
7. See supra Appendix C n. 3.
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erroneously dismissed in that they claim certain parcels not released by the judgment

Parcels Remaining
in this Case®

. 641, Exhibit A, Tract numbers 27,

orders.
Defendant
1. J. Max Hinson J.A
29
2. William O. Nisbet J.A. 778, 33 acre tract
3. Ashe Farms JA. 494 12
J.A. 776 195 through 8
JA 177712
4. C.H. Albright J.A 73117

Myron BATTS, Plaintiff-Appellant,
Y.

TOW-MOTOR FORKLIFT COMPANY
and Caterpillar Industrial, Inc.,
Defendants-Appeliees.

No. 91-1511.

United States Court of Appeals,
Fifth Circuit.
Nov. 25, 1992.

Rehearing and Rehearing En Banc
Denied Dec. 23, 1992.

Bystander brought action against fork-
lift manufacturer to recover for injuries
caused by forklift backing into him. The
United States District Court for the North-
ern District of Mississippi, Glen H. David-
son, J., entered judgment on jury verdict
for manufacturer. Bystander appealed.
The Court of Appeals, Barksdale, Circuit
Judge, held that open and obvious danger
of forklift in reverse precluded bystander’'s
recovery.

Affirmed.

E. Grady Jolly, Circuit Judge, specially
concurred and filed opinion.

Bright, Senior Circuit Judge, sitting by
designation, - dissenited and filed opinion.

1. Federal Courts €776

District court’s interpretation of state
law is reviewed de novo.

2. Federal Courts €390

In deciding unsettled point of Missis-
sippi law, Court of Appeals is required to
predict how Mississippi Supreme Court
would interpret its Jaw; role of Court of
Appeals is not to create or modify state
law.

3. Products Liability 27

Open and obvious danger to ordinary
user precludes recovery against product
manufacturer under Mississippi law of neg-
ligence and strict liability.

4. Products Liability =48

Open and obvious danger of forklift in
reverse precluded bystander’s recovery
against manufacturer under Mississippi
law of strict liability and negligence, re-
gardless of whether bystander knew or
should have known of danger.

5. Products Liability &48

Bystander’s alleged awareness of open
and obvious danger of forklift in reverse
would not simply reduce recovery against
manufacturer under Mississippi’s compara-
tive negligence standard. Miss.Code 1972,
§ 11-7-15.

8. Of course, b was not g

d as 1o these parcels they do not appear in the

district court’s judgment ordcrs. Accordmgly we rder 1o these parc:ls by their description in the

defend

Each reference is to

materials supporting the respective ’s

for v

Joint Appendix page number and paragraph or tract number or d:scnpnon as appropriate.
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CEPARRTMENT OF THEI INTIMIOA,

UMNITED STATZS 1MDIAM SERVIST,

» Carclinay Cherokes,

in Teshingtoa list

trraniad, T arouzad ny owmn Lahuer2st and I have sinc2 ny .

ookiad oty
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appropriation of $3,200 for the Tribe of which sum .‘}5,000 haz baen
used for theils support and3200 for school purpoass, Mout of these
Indiana are noi Yery well off and in fact cakl be classsd as noor &and
neady. The principal gainful occupation of tae womsn is potiery
waking in walch som2 of them are quite expert showing considsrmbla
artiztie ability. The 8200 gppropriated for zchool purposas erablas
.to waintain a scinoel for ﬁot over sli:c months rearly,and
as far as X can learn not a very good school at that. There ars

wceossful farmers on the reservation Sam Blue and Wesloy

7 e

varions occupztions, Several, it is reported,ds not do =

nd on ths aynpropriztion for a living =ad as this apr

gives them only about §30 per casita aanually thers is consileradle

suflering anong them at timza, A few of ta2 Ind
ink, but nost of tham ere not vary bad that way, Tha genaral.

health ¢f the Tribe 13 very good there being little, if en

v, tubcorou-

losiz among then, The PTrihe ¥az never recelivwad much agpil
the Gemeral Govermmani-a few of the children of thne Trivz horsv.ae

hava boen cducated at Government expansa. There are quite a mumbar

of childran of tne Tribe who should ba in pehrool zcmawhere., Tasy
would provavly be s3nt mors frasly to Cerlisla,and possivly soms %o
this School, if it wer: not for a fear on the part of the Indians
that they would not receive 4he par-' capita shares fron ths Stats for

the abaseni childron. If the p2r capita wzs paid just the gama

whether the chlldren ware on the reservaiion or el:

the attltude of tha parents re
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Tz educated would undergo a change. Thers wara four Caizwha gi

a
-

o

arlisle sometims ago but thesy returned hanz last swmer end es
far as I know none of the Cetawba children are away at school at pras-
ent, with tha exception of ome pupil herz at Cherokes, Thiz little
girl has been adopizd by one of our ecuplowvess,Mr, Sampson Owl, whoge

wife ia a Cztawbzs Indian, Some of the Casawbas he

famildies

with gsven or eight children, The children taens

York Cour

South Caroliza,
of 39 years the leass having gupired

paople,through laws pazsed hy the St

to nave token the land away from the

cou32s5ian, The Inddin holdinzas asze

crharaoter tiat would hava mala the membars of ths T

if wroperly handled and 32 it hed no rzen talkan from thaam an alroady
-t:—. t2d,. I do not thin¥ the talking was log:i even thougn under on
2et of thz State legislature,and am of the opinlon that steps shoxld
b2 taken hy the General Govermmemt to proitset tne intarasts of {uw
Indians end to cse that thay g% jusiice. I undersiasd thizt & cuu
promige of acms 2ot was madz or proponsd and that thivs somnromisa,
cr scme other legizlation rogzrding the C;:ifa.w‘oau wa3 to coma up ba-

fora the Leogislatwrd vhich met in January of this year, bui I have

not baen advisad as 40 wWrah laws have heean pa2ssed,if any. If tha
to the Courts ithe Sta$s will undowbiadly put wd =

“aa Indiants lands ave now voria

Thad tovn of Roclt ALY whlch oz gavaral
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is located oxn a porticn of the old ressrvation

alrzady stat2d for 99 years something over 100
Indians have had two or taree lawyers employed

vafors doing much 37 any;hing torards securing

winich. was laanad acs

Tne

vears ago.
but all of them disd

e Juat and eguiistle

sattliemant of thie dand rmiter. I do not Xnow whather or no: tha
Busineus Committee of the Catawbas has a lawyer in their oumplory now
or not, David A Earric 1s ons of the lsading man of ths Trive &

. I urnderstending is tt;!ing to push the case.

The Rusiness Commitiza

consiats of Duvid A, Barrls, Sam Blue and Jen P, Harris, the lati.
teing the Scc atary of tas ...m,.io.‘-. Ben Po Harris iz a2 sslf.a2cuer
man and well informned, a l*nm. g I understand hs hng never had any

:.;r from ths raszsrvat

2

Ifr, Szapson Cl;, & mambder Trin

e

Indirn, and from his daughier now ﬂa’."r'-ed_ t
L'igh" ViaSeaman at the School, a msmber ¢ the
Hra, ¥axyahnaiah taught school a2t the Catawba

montian in 1907-1%023, and szscms 4o b3 s

e Catswoa

o Will

=.11 pozited

tion or on
ig% hae hng himsel?f,
an ozacurad from

2,vh0 rarrisd

iam Wehyahns

CheroXkz2 Triba,
resarvation for six

n the affairs ol

The Catawia ressrvation is about 2“0 niles from Cheroikae
in York County,South Careclina, vnich county adjoins thia Stale, Tue
cost of transportation frowm here to the Catawha reszrvation would not
3 Yary groant. X believe it would bhe ad
12 £ vizli the resarvetion and ales

Columirin, .

cxoaination




760

fare from Cherokse to Colwmhia, S. C. would be ebout £7.00, or avout
$14.00 for the round trip.,
Under date of Iarch 20 1907 ¥r. Chester Fovie atior

the Catawca Tribs of Indiang addressed a letier to M, Andrsaz John

w0 had askzd him for an opinion with relation to the ri

Cataw otv"'r:li:.ns residing in the State of Souda Carol:i

tor kas been publishoed as a pamphlet of twenty pages, and Mr,Sew

Ol has lsansd ne a copy of it For your infermeti

quota the Tollowing exitracts from Mr, Howe's letter,

"Chiefs and hLiead Hen,

T &m in recaipnt
opinion wisth relaiion to thaz righis
3iding in the Ctals of South Casolins and a
currzant resolution of the Senate and Kouss of

01’ the reqa:s:

cf

caid Zfate whilch reads az follos
Ze it resslved, By thne Sonats and House of Reprassnitativas,
that the Governor be rzguested to call unon the Attornar.Gs
to investigate ithe legal status of ¢tz Catawva Indians in
* 8%ato, %to investigats and report upon tne legaliiy of the tracty
of 1840, made with szaid lr'd ians, whathsr the swme wzs valld zo-
cording to the laws of the Unit2d Stalea, and vhethoer the Stais
ever ps.id %0 the Indizns tha a:munf called for by said Trzalyr.

Also to report as to vhet is raguirad under the lawa of the
United Siates %o rmle a valid troaty with =zaid Indian Trips.

You aczk me to give you as briefly as I ean a statenenat

factn end the law as s.p;nl'lc;\ to the fects, called for by salé

rasolutisn for .ths purpose of sz:‘-misaion tc the Governor and
kttorney-Cenaral. In reply, I have to sar:

The Catawoa tribe or nation of Indians, accord
census, copsists of a little over ona hundred pa2rson
T 5 once yowe-v‘\l“ n30ple Under the investi
 the Burean of .nology, it is found that
‘our people was 1 at is noy Canzda, end
with the Irlansis iribas, you gr ‘.m.e.ll;

=1
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crosszing the boundary line west of tha Iriquois countiry, oand
moring gradually to the hsadwatsers of the Kentucky, mizrating in
e becdy somatime in the Seventeesntn ceulury, anproximziely the
year 1650, to wmt Is now the Catzwba Rivar, and were occubzmnts
of a larg? portion of the Stats of South Carolina at tha datw ol
its ssttlemant."” ;

X% X X f

"On Decemver 10, 1815, the 13gislature pedes provisions for
the ejectment of persons failing to pay rent to the (atawba
Indians, or helding pesisession of lands without leaaa,

s

15, 1838, the legislature passad an Act
lopary right, title and interest of the
vas vested in the persons who held ths 1:
X tanded 10 confirm %
ithout nrajudice to the Indian, It cont
cunancy
roviding for the collzeotlon of ru
233 parties as lesgsses, the
ovidiag the Stats at that time
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trant
of the lzanuds
square, or 2% s

[

with a Sract of
nd, end $1,500
2 walidity of thiy itreaty,
taz present rights of
rasoluticn subdmitted.

hel

&

+ this point, it is pror
Ly the federal governns
casractas, %+ has bsax d 24 pelizy, not o
thae Constitution, but also under tha ariiclas of i
of e federal govermmen, to asssri in itseld
rigit of pre-cmpilon, & sulation of tyo
meres, or, o8 it ig com Interecourse” with
trihes.”

KA S A .

I 1782, the Catawhz HNation of Indizns, who
as a"Fatlon," sent tw iss to Congres
itionsl restrictions vz plased wpou their 1
t2é& as would pr 1Y MERRAr
¥ &t that

s A R L
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‘

is of lands raserved fo* treir use, in the
e, which thsy wish may be s0 --muz‘aa to %

“to be intruded inlo by feres, nor alienated even
ovn consent,”

ol

Vhareupen it was rasclved:

s "frat it be reccemmended to the Legislaiurs o° the
: T Carolina, %o take such es for the =3
A a writy of the suid <rlve, said legils g
shslil, in thelir wisdom, thin'e Fit.”

- Awn
3 uane
olire, &nd, by th2 Act of July 22, 1750, 3% was pro-
Congrass under 3zction 4 of that Ach:

" I_L 1787, tha Constltution was zdopied b
v

v:!:;P:.l b

ar

a

ths Unlted Siatas

«,o any State, woel

nds or not, unles:s
3503 publie treaty ¥

o 3 oya ot
oy
o

&

E

t th, fe
ii*“ tribves &
xl Snctc3, and

\.10* over the
the nation,®

o
[e]

a nn
trl‘ '=n Tnd’:—.r

P Ztv to loass
and the suhpsquent ultimnte “,e

%o tnhe land, or t‘r_a T ol pi the s01l ni by &

trg.venu,oq 0' t.
in relst
cn Jul;r 2- '
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by Indian Natlons or Trives, of their lsnds. This policy was
originally edopted in view of their peculiar charescter and hab-
its, vhich rendered them incapable of sustaining any other rela-
tion with the whites than that of demnandence &atd p\milao..
There was no other way of dealing with tham than that of kser
inz them separate, subordinete, and dependent, with a guardi
throwm eround them for their m otection. (3 Ként Com, ,38;Baecher -
v Wetherhy, S5 U.S. 517, where most of the cases on this sub-
ject are cited amd discussad., )
R S I
By Section 4 of the Act of July 22, 1790, chapter 33; the

Congress of the United States enanted:

"That no sele of dands mede by any indisnr, or any Fation or
Triba of Indians within the United Sia tﬂa, sp2ll be valid to any
pergor: or persong, or o any State, whetliar having the rig
pre- tion to sush lande or not, unless the same shall 2
and duly exacuted at som2 public trealy, held under the authori~
ty of the United Stetes

P eIy

4 similer provigion was again enacted in Sz2ction 8 of tus
Act of Harch 1, 1793, cho.pter 19, vaich ny its tarms included
"Any purchass or grant of lands, or of ary title or cl thara-
to,from any Ir'u:vw, or nation or tribe of Indicns withi: &
‘bour‘ds of thz tted States,V Tlr-e: provision was further
hy Scetion 12 of the Act of May 19, 1796 ,chapier 30, so aﬂ to
embracs "Aay purchase, grant, lear 52, or o*lwr conveys mM of
lamds, or of any titles or claim thereto.” As Bhus explainad it
vas re=enantsd Ly the Act of March 3, 1799, chapter 46,3ection
12, and al=zo by the Act of March 30, 1“0..,c}*-.=<.p'ter 30,f schion 12,

In the above legislation, the provision in the terms ap--
rlied to purchases, granis, leaa-‘as &e. ,from indlvidual Indlans
&s well as trem Indizn Trives, or -.aticms, but by the twelfih
Section of the Act of Juna 30, 1834, chapier 161, it was 1
to such as exlnated"from any irmi&n Pz tion or Tr ibe ¢ I
.And the provision of the Act of 1834, just referred to, }‘as been
reproduced in Section 2116, Revised Statutes, which is new in
forece. .

The last named Ssction declares:

"jo purchane, grant, leage, or other conveyance of 1aru.,,or.
of any %title or claim thersto, from any Indlen Yatloan or Trive
of Indis,ns, shall hs of eny val..c ity in 1a.w or equity, unless
rads by treaty or convention entered into pursueznt to tha Con-
stitution.”

ensivs,
ol the
athayr

“nis siatutory provision is very gensral anrd com
Its oparsition does noi depend upon the nature or e
title to the land which the tribe or nat
such £itle he a fee gimple, or a right of c\ cu;.,..
not material; in either czse, the siatute anplizs,
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therefore, deemed necessary or Important, in conneciion with
the subjzct under cemsideration, to inquire Jrdo the pariicular
right or title %o thas above mentionsd ressrvation held by ths
Indisz Tribes or Wations respectively which claim them., Vhate
ever the right or titls may be; czch of thsse Tribes or tions
is precluded, by the force and effect of the statuts, from
eltnzr al 1era*cirm or le ir.g ery of its reservation, or impart-
ing sny iaterest or claim in or to the same, vithout ths con
of the Governmznt of the United States.” 18th Attornsy-denaral’s
opinicn, 235~57. Sz also Opinion of Attc.n“v—”hﬂm"a.; Flack,
Hay 14, 1857, 9th Aliornsy-G2heral's opinion, page 24,

Under ‘che au
Ca t.,,./ba,

uthorltiss

¥ '1'» r %rve",
nd "mon-sitizena of
st?tute': 0'” limitatl

nEre ere, howsver,
tich, from an equi
ion to X
elways.

Jo
e ;
minatsd, Thoy wore with : :
tlon, and thsir cona*tio*x in _8 26 io ﬂ“" foru_. hy Roker i X
in his Statlstles of Soush Carolina, publishsd in thz: yos
Charleston by Hurburi & Lloyd, in which he states:: - =
X x % x ’

in this saus conr'.actio~~, ths report of the Cormiazalons

anpointed to treat with the Ca .a&;b: Indlsns under date of April

(93]

sl
, 1840, furnighes us some fasis: -
X X x X
. Cen, Keogg says b
and than by ths

2 question with relatiocn to ths
own as the King's Botton,

v of the Caixnvbzs want to
Lih e n'sl:; locadl
23 in somd cor-
x the Governor:s of the two E,ta’ L2,
rih Caroll Baa the
s

baaa laased, the
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wnen it was raiified. The ratiflcation by the State was by a

Act in which ths terms of the t"'cauv were not set forth, it

is prov 2 that interestad persons presented this matter in
such form *hat the law-maling powar was mlsTed,cro ar appsal to
4nh2 sense of justicse and right of the people of the Siate of
South Carolinz will, in my opinion, result in immediats and props
8r relict,

You Yave asked me to suggest to you & romedy., Thai portion
of ryour request deoes not properly ap»nly to tha patters referred
%o in the resolution submitted., For that reason, it is
cluwded herain, but, as to that portion of the resolution
¥ g treaty can bz made, I desire to say that the
etter of January 23, 13896, ir‘dicutsd to me ’-;hau any
rrived at betwszn the Cat -.;..ﬂ' Eang snd th2 8§
rolira, satisfactory to tha In*l:‘la,‘:;, TOwLA me2
1cs-~<~ of ‘1‘= D:zpa."cgzanw of the Inte

tion as to the fact th
your approval will,
ow, of cours, vae
enﬁx‘*LJ to the &isc r‘tu.(ﬂ?.
tL re for you as & dop ol
avanca,apply to ths o .\,reﬁﬂx
: rzd the stalerzants mads herain
Jof<] only, in order that your pozition
nd properly determizmesd.

p?‘ouau’ exacut
»rosition, be
nd that ‘u‘r"

o

Respactfully,
Chester Eowe,
Attorney for the Catawba Trive of Indians

? South Carolina.

Avdren Joha,

Vankington, D.C.,

Mareh 20, 1907,
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If you desire me to do so, I will havs the entire pamphlet
transcribed and will send you a copy; but it is probable that you
hevae a eopy of the pamphlef in your Office filles or that you can saw
cure & ¢opy of sans. My vnderstanding is that Attorney Howz and

Andrew Johm,as well as the other attorneys who haws herstofors rapre-

] SWE a8 introdvced in
ock will introcduce *n the Ho

lution which, if cdopie
2 thn fubare of s
600 acres is
r\,uolt

daplerahlals

nl lards furnizhed us by the Stte uvpon
cur condition 1 be groatly improved and
eare ¢of ourselvas in the future.”

Tho concurrent resols
'mporz.. thrae c misslcner
enbar of the en ral an3Et
of the Indfans, with the v
contiguous to thelr resesrw on to assinst thoa to
selfesupporting anrd useful cidizens, if ¢
T9as "‘"e. S}ﬂou‘ld such action be ta’_-
w’”! no longers be war
throu L.'Dv-l their ovn rescurces to
tad that it would require an &
#15,000 and $26,000 to purchase
‘h_m nacessayy to relisve t
The STat: new arpprogriates amually to th
:}3,000 of Vi is dlv 4 pro raie &mong
$200 beiry used for school purpouss.”

r u.lon suthorizes the Governor to
¢ltha-r of whom shall be g
'cly to invesiigats the cendliion
of purdzssi 12 additl lends

In view of the

oing I have toe nonor to raguest t
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if possible you and ¥r, Francis come down to Cherokxee ard from her
go to South Carolira to investigate the condition of the Caiawbas
vith ithe view of giving them the help in estahlishing and protesting
thair rights which they seem to greatly need. "ha best trai out

from Weshington will be the on2 leax;rv there at 10,45 P, N.,ra ch

Szlisbury at 9,4, ,and Ashevills 2,45 P. M,;leaving Asheville 8.50

the following morning resching Elz Junction at 11.35 and Charoks

12,50 P.M, If you prefer to do se you could of course go direst to

thae Cztawba reservation but it would be of conzidersabhle advantage to

a8
s

including traveling and incidentzl expansas, to be paid Tor from the

o
furd "Contingences, Indian Department 1910, of which I have & balince
of 843,35 Pbzdsmee now on hand, that emount being probably suificlent
to poy the expenses of the trip,

Very respecitfully,

i

Suparintendent.

F-32C

A
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CATAWBA INDIANS.

SUPPLEMENTAL BRIEF

Gmmm

e At SRC AT
=1 am in recelpt of the oplmon of the Hon. Attorney-
Genera_l of the State of South Carolina, replying to a reso-
lution of the General Assembly adopted at its session in
1907, in which, on page 1, it Iis stated: - o

Chester'Howe, Esq., Attorney for these Indians,
has furnished this office with a brief in support of
the claim, in which he sets forth the facts and the
law governing such matters, as viewed by the claim-
ants. He refers to the agreement or treaty under
thch these lands were set apart to the Indians, the

- Acts passed by the Legislature on the subject prior
to the treaty made in 1840, and the Acts of Con-
gress concerning Indian affairs, and concludes that

- the treaty of 1840 was void, solely because not ap-
proved by the Federal Government through its agent.

After making an examination of such records as
are now obtainable, relating to this questlon and the

_ Acts of the Legislature of this State and of Con-;

" gress, we are unable to agree w1th “the concIusxon
* reached by Mr.-Howe. «

The opinion then refers to certain records of the early
history of the.Catawba Indians, the several acts' of the
legislature of -the State of South. Carolina relative to sald
Indla.ns pnor to 1840 a.nd concludes as follows: ‘

aag. ®

4] think we may conclude from the acts of the
Leoxslatnx;e ‘cited ‘above, ~
’-4"f “” ‘That the Iegnslatnre ‘at all tlmes da.lmed and-
exercxsed the right to enact such laws’ regulatmg the
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control and disposition of these lands as in its judg-

ment was for the best interest -of the Indians and of

the State.”

 “2. That the title of the Indians to these lands
was never regarded as more than a right of occu-
pancy subject to the control of the Legislature, and
that after making the leases for ninety-nine years,
their right in the leased lands was ornly the right to
have the annual rents for their support and this

~ right would be eventua{ly extinguished by lapse of
time.”

The conclusions of the Hon. Attorney General of the
State are at all times entitled to great persuasive force. He
is the legal adviser of the Governor and his opinion should
have great weight with the legislators. But this opinion
sets forth the reasoning upon which it is based,-and if by
inadvertence, some matters pertinent to the subject under
consideration have been omitted, or misapprehended, it will
not, we hope, be deemed improper to direct attention there-
to to the end that a correct conclusion may be arrived af.

The Hon. Attorney General seems to be in doubt as to
the Indian title to the traect of land included in the Wyly
Survey, that doubt being expressed after reference to the
map of survey and the references made to the Provincial
treaty, in the following words:

. “Neither of these papers show the nature of the
title of the Indians to the land in question, but there
can be little doubt that they had only the right to
occupy the lands and use them for their support until
their right should'be extinguished.” )

" The nature of Indian title to lands which were occupied

by them at the date of the colonization of this country, has

been’ definitely settled by the highest judicial authority in
this country. It has been so clearly defined that when once
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3

the fact is established that certain lands defined by fixed
boundaries were by the colonial authorities and by treaty
with the Indians, set apart for their sole use and benefit,
based upon the Indian’s primary occupancy of the soil, and
his original right thereto unextinguished by the white men
who claimed the right of preemption or purchase through
discovery, that the title cannot in the light of these numer-
ous decisions be questioned.

There are many such decisions. It is sufficient, however,
to refer to Chief Justice Marshall’s opinion in Worcester vs.
State of Georgia, 6 Peters, 515. The most cursory exami-
nation of this opinion, so often cited in later decisions, will
settie this question.

The title having been established in the Indians
subject only to the right of preemption of the
colony or the state, we should next consider the act of 1808
under which leases were authorized as referred to in the
opinion of the Hon. Attorney General. Due weight is not
given to the legislative declaration of title in the Indians
by virtue of said act, nor to the provisions of the leases
themselves under which possession was obtained by the
lessors.

By the passage of an act authorizing these Indians to
lease their lands for ninety-nine years, or three lives, an
estate greater than that granted was admitted in the In-
dians, and that clause of the enactment providing that said
lease . .

' “shall be, and he same is hereby declared to be,
a qualification equivalent to a freehold, in all cases
where a free-hold is not required by the Constitution
of this State or of the Un.i{ed States.”

was intended to vest in said lessees for the term of the

lease such qdalifications and estate as would allow them

to fully protect their possessions thereunder But the es-
tate so conveyed was subject to the leases, and thwe leases
without exceptlon contained the covenants and agreementa
admitting the title of the Indxans and providing for re
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entry into possession thereunder. Certified copies of the
same show that they were executed for the term of ninety-
nine vears, and contained the following clause:

“and if it should so happen That the rents above
mentioned or any part thereof Shall remain unpaid
- for the Space of Twelve months, That after it becomes
due and in case no property can be found upon the
premises Whereon be distress, or other lawful prosess
Can be levied Sufficient to discharge Such rent re-
maining due as aforesaid then and from Thence it
shall and may be lawful To and for the Catawba
Indians or Their successors or Superintendants Re-
enter into Sd premises and the same to have Re-
possess and enjoy, as their first former estate Right
and title, anything herein contained to the contrary
Notwithstanding.”

'Similar covenants are conrained in other leases. Some
provide that the payments shall become due within six
months, and it can hardly be alleged that under a lease
drawn in this form, under the provisions of the act of the
legislature, ;that the Catrawba Indians retained only a
richt to the rent and no interest in the property. Nor can
it be alleged that the right to the property enjoyed by them
was upe of which they could be deprived by legislative en-
actment without just compensation.

It would seem to be the conclusion of the Hon. Attornev
General that the act of the legislature of 1838 referred to
in said opinion. extinguished the title of the Indians to
{hese lands. But the act irself in terms renders such a
conclusion impossible. The proviso in Section 1 of this
act is as follows: ’

““Provided that nothin?r herein contained shall be
S0 construed as to impair the interest and the right
of fhe ('atawba Indmns in and to the smd lands »

- This wording would seem to prohibit the construction now
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sought to be placed upon the act itself and brings us to
the veur 1340 at which time the lands had been leased under
terms which were definitely understood and the state
sought by the treaty to extinguish the Indian title thereto.

At this time the Catawba Indians were living in tribal
relations, as they are to-day. Ther constituted a commu-
nity with iocal self-povernment. erude in form, but satis-
facvory te themselves, It was identical with that of other
Indinn tribes resulting from the same conditions as other
indian governments, managed in the same manuner, and
transacting its business in the same war. Tt property was
held uas commuual property belonging to the tribe. A right
to share in tribal property came by birth wirhin the tribe.
They were not citizens of the state of South Carolina, nor
citizens of the United States: not subject to taxation nor
enitled to the privilezes and immunities arising therefrom.
It was not their location which fixed thejr srartus. bur their
race, their community holdings and their method of life,
and the laws not only of the State but of the Unired Stares,

Their position was admitted by the State in its method
of seeking to extinguish this ttle br a treaty or agreement
in conformity with the long established customs of self-
governing Indian communities; in the recognitdon of chiefs,
and the method of negotiation with the tribe as a tribe;
and the opinion of the Hon. Attorney General as to the
application of the several commouly called “Indian Inter-
course Acts” misapprehends the position taken in the brief
first filed in this case.

Powers assumed by Congress under the Constitution were
pot lodged within the State and among those powers was
that of regulating “commerce” with Indian tribes. In the
brief first filed in this case, reference was made to the early
acts of Congress relative to Indian treaties. These acts
specifically provided that they should expire by limitation
and this accounts for the re-enactment of the Indian Inter-
course Acts at various times, up to and including the year
1834. But the acts were cited for the purpese of showing
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tbat Congress had assumed and exercised the authority
and was in fact regulating the commerce with Indian tribes
to the extent of the provisions therein set forth. It was a
legisiative construction of the powers of Congress under
this clause of the Constitution and it definitely related to
lands within the State whether the State had the right of '
preemption or not, the terms being so plain that no con-
troversy eould arise thereunder, and the assertion of coun-
sel was based upon the fact that if Congress had that
power. which could not be disputed, if it asserted that
power, which could not be deunied, it was not within the
power of the Srate to make a valid legal treary with an
Indian tribe while that tribe was living in tribal relations
as a local self-zoverned Indian community provided the le-
gality of the treaty was questioned. Let us see how far this
has been sustained by the Courts. In thee opinion of
Justice M'Lean in the case of Worcester 3. the Srate of
Georgia. 6 Peters, on page 570, the subject of the powers
under the Constitution of Congress and of the States, is
discussed. On pages 371 and 580, the general policy to-
ward Indians and reference is there made to the exceptions
which were intended to be covered in the clause of the In-
dian Intercourse Act referring to rempants of tribes sur-
rounded by whire settlement and lying within the jurisdie-
tion of the States. On the last line of page 588 the question
is asked:

“Does the intercourse law of 1502 apply to the
Indians who live within the limits of Georgia? The
19th section of that act provides that it shall not
be construed to prevent any trade or intercourse
with Indians living on lands surrounded by settle-
ments of the citizens of the United States, and being
within the ordinary jurisdiction of any of the indi-
vidual states. This provision, it has been supposed
excepts from the operation of the law the Indian
lands which lie within any State. A moment’s re
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flection shows that this construction is most clearly
erroneous.”

Then follows an opinion upon this matter holding that
the clause referred to does not exempt an Indian tribe
holding tribal relations and being a self-governing com-
munity from the operation of the Indian Intercourse Act
And referring to this subject on page 592, the Court states:

"'Wh)" may not these powers be exercised by the
respective States? The answer is because they have
- parted with them expressly for the general good.
Why may not a State coin money, issue bills of
credit, enter into a treaty of alliance or confederation,
or regulate commerce with foreign nations? Because
these powers have been expressly and exclusively
given to the Federal Government.”
“Has not the power been as expressly conferred
on the Federal Government to regulate intercourse
with the Indians, and is it not as exclusively given
as any of the powers above enumerated? There be-
ing no exception to the exercise of this power, it
must operate on all communities of Indians exercis-
ing the right of self-government; and, consequently,
- include those who reside within the limits of a State
as well as others. Such has been the uniform con-
struction of this power by the Federal Government,
and of every State Government, until the question
was raised by_the State of Georgia.”’

The learned Justice further states that up until that
date, (1832,) no State had attempted to make a treaty
with an Indian tribe, to the Court’s knowledge.

The Indian Intercourse Act of 1834 was a substantial re-
enactment of the act of 1802, This act was in force in 1840,
when the treaty was made between the State of South
Carolina and the Catawba Indians; and whether or not
these Indians were within what may be termed, for the
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purposes of this presentation, the protection of the United
States, can perhaps be better ascertained by an examination
of some later adjudicated cases. The most prominent one
is that of the Cherokees of North Carolina. These people
were part of the Cherokee Nation who refused to emigrate
after the treaty of New Lchota of 1335. They preferred
to stay in the State of North Carolina, take their lands in
fee, and becoine citizens of the State, which they did. But
while enjoying the position of citizens of the State the
Courts of the State were not open to them as individuals,
and in 1889, thev were incorporated by a State enactment
with the right to sue. and be sued, and all other privileges
and immunities granted under that act. Ip the beginning,
their status as Indians had not been questioned. In after
vears it was. and in the report of the Comr. of Indian Af-
fairs under date of June 30, 1903, the question of the sratus
of these Indians being raised, several decisions were cited,
and he held: ’

“Being governed by the above decisions and legisla-
tion, this office in its administrative capacity holds
that this band of Cherokee Indians holding their
lands in fee, can alienate the same, but the contract
is reviewable by the Government for one purpose
only, to protect them from fraud and wrong, and
having been incorporated as a body politic, with the
power of sueing and being sued, the acts of this band
are reviewable only to protect them from fraud and
wrong.”’

It will be noted that this assertion of power was limited
to the administrative capacity of the Indian Office, but it
is based upon the decisions of the Courts in which the status
of these Indians and the powers of the United States are
fully set forth. This power of protection has been con-
ceded by the State Courts whenever the same has been
jnvoked. In an action on contract the Supreme Court of
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Carolina in the case of Rollins vg, the Cherokees, 87
229 held:

The Cherokee Indians in this State have been
placed upon the same footing as other tribes by an
act of Congress passed in pursuance of the power
oranted by the Constitution in reference to regulat-
ing commerce with foreign nations, among the sev-
eral States, and with the Indian tribes, and their
contracts made with the plaintiff to prosecute and
collect claims alleged to be due them. cannot be en-
forted aguinst them in a state court without the
consent of Congress. The jurisdiction to determine
such matters is lodged in the Interior Department

It is obvious that the Indian tribes are in a state
of pupilage to the general government. and the safe-
guards of law are placed over them to secure them
and their property from the artful practices of
designing men, the dictate of an enlightened sense
of national duty to the weak and defenceless of a
race rapidly diminishiong in numbers. and deemed
incapable of self-protetction. This policy finds ex-
pression in the legislation of Congress in reference
to the tribes and the superintending control assumed
over them for their benefit,

In the case of the U. S. et al vs. Boyd et al, 68 Fed. Rep.
577, in a suit brought in the Circuit Court of the Western
District Court of N. C.,, to set aside a contract made by
the Cherokee Indians for the sale of timber on their lands,
the bill asserting the paramount authority of the guardian-
ship of the United States over the Indians, the judge in that
opinion, on pages 579 and 380, held:

“But it is urged with great force that the state of
North Carolina recognizes these Cherokees as citizens;
that ther vote, pay taxes, work roads, and perform
all the duties of citizens. But a citizen of the United
States takes this privilege as the gift of the general
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government. It can be acquired only under its laws,
and in the mode preseribed by it. City of Minneapo-
lis v. Reum, 56 Fed. 576, 6 C. C. A. 31. “Neither the
constitution of a state nor any act of its legislature
however formal or solemmn, whatever rights it may
confer on these Indians or withhold from them, can
withddraw them from the influence of an act of con-
gress which that body has the constiturional right
to pass concerning them. Any other doctrine would
make the legislature of the state the supreme law of
the land, instead of the constitution of the United
Rtates, and the laws and treaties made in pursuance
thereof.” TU. 8. v. Holliday, 3 Wall., at page 419.
Bur it must not be understood that these Cherokee
Indians. although not cirizens of the United States,
and still under pupilage, are independent of the state
of North Carolina. They live within her territory.
They hold lands- under her sovereignty, under her
- tenure. They are in daily contact with her people.
They are not a nation nor a tribe. They can enjoy
privileges she may grant. They are subject to her
¢criminal laws. XNope of the laws applicable to In-
dian reservations apply to them. All that is decided
is that the government of the United States has not
vet ceased its guardian care over them, nor released
them from pupilage. The federal courts can, still, in
the name of the United States, adjudicate their
rights. Nor is this without precedent. The American
seaman. born a citizen of the United States, or natur-
alized as such, has extended over him the guardian
care of the government, and is a ward of the nation.
~ The sratmte books abound with acts requiring his
contracts to be looked into by officers appointed for
that purpose, and every precaution is taken to guard
him against fraud. oppression, and Wrbng. Rev. St.
U. 8. 4554 et seq.

.

* L J E 4 L 4 * *



779

11

There is another consideration. In determining
the attitude of the government toward the Indians,
—all Indians,—the courts follow the action
of the executive and other political depart-
ments of the government, whose more special
duty it is to determine such affairs. U. S.
v. Holliday, supra. Now, congress has repeatedly
recognized the distinctive character of these Chero-
kees as a body,—the Eastern Band Cherokee Indians.
It has legislated for their benefit, and bhas alwrys
treated this band as a distinet unit. They are not
dealt with as individuals, who gradually are ab-
sorbed into the body of the community, but as a
band isolated from, cared for apart from, other in-
habitants. See 9 Stat.,, c¢. 118; 10 Stat., 291, 700;"
16 Stat., 362; 18 Stat, 213; 19 Stat., 176; 22 Stat.,
302; 27 Stat,, 120.

In July, 1868, congress transferred the care of the
Indians from the treasury department to that of the
interior; and section 3 of this act expressly includes
the Eastern or North Carolina Cherokees. The ori-
ginal condition of all the Indians in this country was
that of pupilage under the government {(Cherokee
Nation ». Georgia, 3 Pet. 3); its pupilage continuing
until released by the government. The statutes quot-
ed show that it has never been released. The su-
preme court of North Carolina, in Rollins v. Chero-
kees, 87 N. C. 229, distinctly recognizes and clearly
and forcibly sustains the position taken above. The
case of the Cherokee Trust Funds, 117 U. 8, 288, 6
Sup. Ct. 718, does not confliet with these views.
That case decides that this Eastern Band of Chero-
kee Indians is not a part of the Nation of Cherokees
with which this government treats, and that they
have no recognized separate political existence; but,
at the same time, their distinct unity is recognized,
and the fostering care of the government over them
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as such distinct unit. This being so, the United
States have tue right in their own courts tos bring
such suits as may be wvecessary to protect these In-
dians.

The district judge, concurring in the above opinion
{63 Fed. Rep., 530,) said (331, 2, 3, 4):

The preliminary question presented for our. determi-
nation is whether the United States have such super-
visory authority and power over the North Carolina
Cherokees as to become a party plaintiff in a suit in
equity in this court, instituted under the direction
of the executive departments of the government, for
the purpose of annulling or modifying a contract
made by the council of such Indians in relation to
their lands purchased by their agent with the per-
per capita money and removal and subsistence
money to -which they were entitled under the treaty
of New Echota, upon the alleged grounds that such’
contract was induced and procured by means of cir-
cumventive, undue influence and fraud, or that the
contract was grossly injudicious and unconscionable,
and without the approval of the secretary of the in-
terior, having supervisiory charge of these Indians
under an act of conygress. In the suit before us the
United States do not claim any right that encroaches
upon any of the sovereign powers, duties and obliga-
tions of this state. They claim no police power over the
Indians as citizens of the United States, or right
to punish for crime committed within the territorial
limits of this state. They only insist upon the right
to appear as a plaintiff in a suit in equity instituted
.in their circuit court to invoke the jurisdiction of
such court in behalf of their wards,—to obtain such
relief as may be granted upon the well recognized
principles of equity jurisprudence. They appear as
govereign of this independent Indian community, as



parens patvine of this helpless and injured race, nof
yet invested with the full rights of American citizen-
ship, and ax guardian, by treaty obligations: of these
jgnorant and injudicious wards, to  control  their
transactions about lands acquired by the treaty
money, and the charitable trust funds bestowed by
congress upon a political deparrment of the govern
ment to be applied for the benetit of these Indian
cestuis que trustent.

The United States ¢laim that, under their cou-
stitutional power to reculate commerce with ITndian
tribes, the word “commerce” embrnees trade and
trathie, and all contracrs wirh the tribes or individuats
composing such tribes: rhar so long as Indians re
main o distinet people. with an existing tribal or
quasi tribal organization, recognized by the poliri-
val departments of the government, cougress lhas
the power to say with whom and on what terms they
shall deal. and can place them under the supervisory
control of an executive department. [, S, p. Holl
day, 3 Walll 407 The Kansas Indians, 3 Wallo 737
U8 o 40 Gallons of Whiskey, 935, UL S0 ISS, Ir is
further insisted by the district arrorney that by tne
act of July 27, 1x6X0 congress nuthorized and direct-
ed the secretaiy of the interior and the commissioner
of Indian affairs to take the same supervisory charge
of the Eastern or North Carolina Cherokees ax of
other tribes of Indians: and there is a necessary
implication of power that if. in the exercise of such
supervisory charge. it becomes necessary to reort
to a court of equity for remedy and relief. a suir
may be properly instituted by such supervisory de-
partment in the name of the "nited States to obtain
Tdequate redress. He cites as a precedent a snit in
equity in this court, now pending on further direc-
tions, in which the bill was filed by Attornev General
Garland. in the name of the Unired States as plain-
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titt, for he purpose of enforcing an award made by
arbitmitors appointed under a decretal order of tiis
court in relarion o the rights and title of the North
Carolina Cherokees to the lands embraced within
the Qualla Boundary.—the lands which are the sub-
Jeet of controversy in the present suit. I am of
opinion thar, wherever a power ix conferred and a
duty imposed by starure, everything necessary to ac-
comyplish the legislarive purpose is given by impli-
cation. A thing which is within the intention of
the makers of the statute is as much within the
stature ax if it were within the letter.” U, 8. . Free-
mau. 5 How. 536-365,

The suit in equiry now before us was jostituted
by the disr:-fq'-r artorney under the direction of the
secretary of the interior aud the attorney general.
for the purpose of seeking investigation as fto roe
fairness, justice, and expedieney of 2 contract made
by the Indian council dispoxing of timber on the
Indian lands in thix =rate without the approval of
the secretary of the inrerior. It seems to me that the
only question for the court now to derermine is
whether the polirical.departments of the govern-
nwext have ylearly and distinetly recognized the
North Carolina Indians as a tribad organization un-
der the supervisory care and cuardianship of the
Unired States. for the court must be governed upon
such subject by the action of such departments. 1
have read with some care the ¢ase of the Cherokee
Trust Fumds, 117 U S, 288, 6 Sup, Ot 713, eired
and relied upon by counsel for defendants.  That
case gives an interesting and instructive history
of the dealings of the United States with the Chero-
kee Indians, but only decides that the North Carolina
Cherokees had dissolved their conneetion with the
(herokee Nation, and were not entirled, while they
remain residents and citizens of North Carolina to
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-a proportionate share of the funds held in trust by
the United Siates for the benetit of the Cherokee
Nation. Tt is true that the North Carolina Chero
kees are citizens of this state, and have not heen
recognized as a separate nation or tribe, with treaty-
making power; but it seems to me that the mere fact
that they are citizens of this state does not neces
sarily deprive them of the legitimate guardinnship
and care of the uited States where there is no state
or uational legislation indicating such a purpose.
Their forefathers availed thenselves of a provision
in the treaty of New Echota. and remained in the
stafe of North Carvlina; and the civil laws of the
state were extended over them from the period of
the removal of the Cherokee Nation to their territory
west of the Mississippi viver. The North Carolina
Cherokees, by reasou of their birth and residence,
heeame citizens under the general provisions of the
state constitution, and nor by any speecial law con-
ferring the rights of citizeuship, The policy of-stiate
legislation seems to have recogmized their quasi tribal
organization, and recarded them as a peculiar class
of citizens, worthy of and needing the kindlx saper-
"vision and care of the state and national govern-
ments. For the purpose of securing them against
the evil consequences of injudicious contracts wita
more intelligent and designing white men, a state
statute was enacted requiring all contracts, equal
to 810 or more, with Cherokee Indinns. to be in
writing, signed in the presence of two witnesses,
who shall subscribe the same. 1 Code N. C. 1553.
This law of the state imposed upon them a restrie-
tion which was not imposed upon other citizens, ex-
cept as to transactions coming within the statute
of frauds and a few other cases. On the 2d day of
January, 1847, “An aet in favor of the Cherokee
Chief Junaluska” was duly enacted and ratified by
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the legislature of this state, couferring upon Lim
all the rights of citizenship, and directing the sec-
retary of state to issue a grant conveving to him
in fee stmple a valuable tract of land in Clherokee
county, without the power of alienation by deed;
and it was beld in this court that such restriction
upon the power of aliemation was not inconsistent
with the rights of citizenship.  Smythe . Henry.
41 Fed. 705, See, also, Eells v. Rusy, 64 Fed. 417,
12 C. C. AL 205, The political departments of the
federal government have certainly  recognized and
treated the Lasrern Band of Cherokees as a quasi
tribal organization for sweidl and business .pur-
poses, and bhave made liberal appropriations  of
nmoney, appointed lodian agents to restde among
them and emploved eflicient means to enlighten their
minds, increaxe their comtforts, and guard thein
;1g;xi1fst the injurivus  consequences of their own
ivnorance and indiscretion, and rhe frauds, agures.
stong, and wrongs of unscrupulous white meu. The
act of congress of July 27, 1865, in express terms
placed them in the same situation towards the gov.
ernment ax other tribes of Indians. I am strongly
inclined to the opinion that the act of congress re-
stored them to their former tribal relations as wards
of the United States, subject to their control, and
entitled to their care and protection. The relations
of the United States to all Indian tribes are now
regulated by acts of congress, and not, as formerly by
treaties. UL X, v, Kagama, 113 UL X 375382, 6 Sap.
Ct. 1109. '

By numerous acts of congress, the legislative de-
partment of the government has recognized the
Fastern Band of Cherokee Indians residing in North
(Carolina as being under the supervisory care of the
United States. )

[ 4 * . - i - » L 4 *
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irg, and does somewhat yet, but it has about succumbed to the Lor-
mon. It scems the kiornmon church sent missionaries to these In-
dians some 20 or IO years ago, and have rmairtained a missiocn there
most ever since. The mission was closed & few months ago, but
whether permanently I could not learn.

The comrunity heve a little church on their reservatiorn which
is generally regarded as a.Mormon church, but is open to all derom-
inaticns.

Integrity: 1In the matter of genersl integrity, observing the
law, and peacefulness of the cormunity, it ranks very high. It is
said that only about one of their community haos ever been before
the courtes on & criminal charge, and that wes only as an accessory
to a crime.

It is probable these people ere as carefull of their good name
in natter of credit es can well be found. They go ixn debt, and
doubtless needlessly, but they manage some way to discharge these
cebts. They quite pride themselves on such virtue.

Legeal status: The Catawba Indians are not citizens of South
Carolina or the United Sta£es. The state of South Carolina has
assumed sovereign rights over the tribe amd its former landed
rights, ard the Federal government has never interposed objection,
and in such way the State hos exercised guardianship over the
band, and the tribe has been in the position of wards of the State,

The individuals are amenable to the criminal lsaws of the
ttate, but so far e&s I ccn determine it is probable they have no
standing or status in the civil courts, either individually or es
a tribe. There seems to heve been only one case as far back as I

can learn where eny individual got into the civil courts, and that
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agency, believed the Act was passed for one reason-—to liguidate
a 3400 acre reservaticn and to terminate limited federal henefits
both of which were created by a 1243 agreement between tne Tribte,
the State of South Carolirna, and the Department of the Interior.
In short, the 1959 Act was a means of dissolving the legal
relationship set up by that 1943 agreement. 1In fact, Congress
was unaware of the status of the 1763 treaty reservaticn, of

the Non-~Intercourse claim pertaining to it, and finally of its
own duty under the Non-Intercourse Act to protect the reservation.
The Tribe itself certainly did not contamplate the 1959 Act as a
means of cutting off their legal claims to the 1753 reservation
because they stipulated, in the petition which gave rise to the
1959 legislation, that those claims should not be affected.

The action we hereby recommend is that the United States
finally act upon its long neglected duty under the Non-
Intercourse Act to nullify the 1840 Treaty with South Carolina
and restore possession of the 1763 Treaty reservaticn to

the Catawba Tribe.

An alternative source of ths United States' duty to bring this
suit to guiet title to the 1763 reservation arises from the
1959 Act itself. Since 25 U.S.C. § 935 did not abrogate the
Catawba's Non-Intercourse Act claim, the 1763 reservaticn might
be a tribal asset subject to the distribution provisions of

25 U.S.C. § 933, as was the known 3400 acre reservation. It
would therefore be incumbent upon the Secretary, under § 933,
to bring legal action to settle ownership of the 15 mile
sguare reservation so that ke could later determine whether
that reservation should be conveved to tribal members under

§ 933(d) or sold pursuant to § 933(f).

We recommend that the appropriate cause of action be a suit

for ejectment of the current possessors of the tract and mesne
profits for the pericd of time the Tribe has been dispossessed.
This is the third time the Catawba Tribe has petitioned the
Department to seek relief on their behalf and they have been
twice refused for legally incorrect reasons. The attached
materials include legal research by our staff attorneys and
historical materials that should aid in your preparation of

the case.
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We recommend that you meet with us as soon as possible, and
with the Tribe's representatives, to discuss the handling of
the claim. The Trite has already helé several meetings with
the South Carolina Governor &nd Attorney General to discuss
settlement of the claim. We understand that discussions

have reflected a mutial intent to resolve the matter in a way
that would satisfy the parties without endangering the State's
economy or interfering with the orderly development of
residential and industrial real estate. Since we agree with
that approach, we should inform all concerned parties that

we conctr in the validity of the Cstawba claim, that we

would prefer an amicable, orderlv settlement to lengthy,
disruptive litigation, and that we will lend immediate assistanc
in negotiations for a just and model sasttlement.

Sincerely,

Solicitor

Attachments



Litigation Report Regarding The Cetawbz Land Claim

federal Indian Non-Int
line with the Gecisions in Joint ) _
Pagszmecuoddy Tribe v. MO[LOU, n, 526 r.ZG J/O (C.a. 1 1973),
and Rars c5275—ut Tride v. southern Rhode Island Development
Corp., 418 F. Supv. 798 (1976), for the reﬁoverv of its
tribal lands which were alienated in an 1840 Treaty with
South Carolina without the consent of the United States
Congress. Wwe further conclude that the United States hes
an obligaticn to brinc an ection on behelf of the Tribe
to obtain return of their lands to tribal ownership.

The Catawba Tribe has asked this Department to recommend
legal action con its behalf aczinst the Stzte of South
Carolina and individual titleholders to recover approxi-
mately 140,000 acres of their orlo’nul reservation. After
incependent research end review oricel mz
w2z conclude that tne Tribe has a ce £ actio

tercourse Act §

il

The Catawba claim that the Tribe had recognized title to a
15-mile scuare 144,000 acre ressrvation in South Cerolina.
This title was confirmeé by & 1763 Treaty with Great
Britain. The United States hes never abrogated the 1763
Treaty, either in the treaty of cession from Great Britain
or in any subseguent action. By 1800, the major part of

the reservation was illegelly settled by non-Indians in
spite of federal, tribal, and colonial efforts to stop such
trespass. In the early 1800's, South Carolina attempted to
reculate settlement on the reservation by enacting leasing
laws under which the settlers had to sign leasecs with the
Tribe for 99 vear terms. These lezses noted the Tribe's
reversionary interest. In 1840, South Carolina concluded

a treaty with the Tribe (Treaty of Nztion Ford) for the
remaining interest the Tribe held in the lecsed reservation.
Federal consent to the Treaty was never obtained. Following
the 1840 Treaty, the State purchesed a €30 acre tract which
it still holds in trust for the Catawba Tribe.

Exhibit K
July 2, 1993
House Hearings - H.R. 2399
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The Tribe has argued to both the State znd this Depzrtment
since the late 1800's, that the 1840 Treaty with South
Cerolina is void for lack of federal consent, that the terms
of the Treatv are unconscionable and that South Carolina
failed to adhere to the terms of the treaty; in short, the
Tribe has mzintained that it is entitled to return of the
15-mile sguare reservation the State illecally attempted to
acguire by the 1840 Treatv. Their claim against the State
under the Indian Non-Intercourse Act has not been abro-
ceted by anv Congressional acticn, including & 1959 statute
which terminated a 3,434 &cre reservation set up for the
Catawba in 1943 pursuant to an agreement between this Depart
ment, the Tribe, and South Carolina. The Tribe, therefore,
seeks recovery of the original 144,000 acre reservetion less
the 3,434 acres terminated in 1959; the Tribe also seeks
money damages.

The following litigation report conteins a factual summary
and following that, a discussion of the relevant law.
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Factual Backaground

The litioation reguest submitted by Native American Rights
Fund (NARF) contazins a well-documented history of the Catawbea
Nation and its relstions with the various governme“ts. This
factual summary -highlichts significant
page references to historical documents and to 1
discussions contzined in the NARF litigetion regu

uare reservation is par
cuplied by bands of the Cat
G-l€th century (paces 14-1
wha Nation becawe a strong elly
the province of South Ccfoll a, acting
as a buffer ag st other more hostile tribes and providing
a2 safe trade route for the colony. Gooé relations thus pre-
yailed between the Tribe, South Carolina and Great Britain,
and documents from this period attest to recognition by
Great Britzin and South Carolina of Cztawhba occupancy of
the area (pages 25-26). In 1754, the Governor of South
Carolina, who hac been receiving complzints from the Catzawha
about norn-Indians encroaching on their lands,
tective area of a 30 mile racdius around the Catawba Town as
reserved for the Indians and ordered North Carolina to keep
its settlers off that land. (Vol. I, Attach. B-2, B=3)
Bowever, non-Indians continued to move onto Cetawba land i:
defiance of the Governor's order. The continuinc encroach-
ment stemmed in part from an ongoing boundary dispute
between North ané South Carolina. Therefore, in an attempt
to settle the boundary dispute and instill order in the
colonial settlements, Great Britain sought a treaty with
the Cataewba. The British Superintendent of Indian Affairs
reported concluding a treaty with the Tribe in 1760 (Treaty
of Pine Hill). while the treaty has not been located, its
terms, as cescribed in a message to the South Carolina
legislature, settled the Catawba on the currently claimed
15-mile scguare reservation, in return for their relinguish-
ment of claims to the larger area (Vol. II, Attach. EE).
Shortly thereafter, with the conclusion of the French and
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Indian war, the Indien tribec ware greatly concerned abo
how Great Britain would treat their occupancy riahts. I
order to quell uprisings by the Indians, the King issued
a Roval Proclamation in 1763 asserting sovereignty over
Indian lands and prohibiting alienation of those Indian
lands not ceded to or purchased by Great Britain except
with its consent. . (Page 33) 1In the same year, the British
Superintendent and Colonial Governors were directed by

the King to meet with several tribes to allay their fears
and assure them that Great 2ritzin would protect their
lands. As a result of that meeting, the Crown concluded

a second treaty with the Catawbz, in 1763, specifically
confirming the lS5-mile scuare reservation and essuring

the Tribe that they would not be molested in their
possession of the area. (Page 36)

Nonetheless, non-Indians continued to move onto Catawba
land without tribal or government permission. Wwhile
government efforts to prevent the encroachment were
futile, they at least evidenced continued recognition
by South Carolina and the British Government that the
Catawba held title to the land. 1/

1/  E.g., in 1771, following numesrous complaints by the
Catawba, the Governor of South Carolina issued a procla-
mation ordering all colonial officials to be diligent in
protecting the Indians' treaty rights confirmed in the
1763 Treaty of Augusta (Vol 1. Attach. T}). In 1772, a
plan was proposed to the South Carolina legislature for

a non-Indian (Drayton) to lease the entire reservation

so that he could then better control the non-Indian
settlers. The British Superintendent learned of the plan
and opposed it as being an alienation of Indian land
without British consent, and thus a violation of the 1763
Roval Proclamation. The King approved the Superintendent's
action (Vvol. II, Attach. II). 1In 1773, the Catawba met
with the South Carolina Lieutenant Governor concerning
continuing encroachment on the lands. The record of the
meeting indicates the following understanding on the part
of the Tribe and South Carolina:
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In 1782, the Cetawba Nation petitioned the Continental
Cencress for protection of their 15 mile tract. They
had foucht on the side of the colonies during the revolu-
tion, had fled to Virginia to escape the British--their

former &lly--and hed then returned to their reservation to
find even increasinc settlement by non-Indians. Congress
responded to the Catawba petition in 1783 by directing
South Carolina to take whatever measure it thought
suitable for the satisfaction and security of the Tribe

in the lands reserved for their use.

Despite the enactment of the Non-Intercourse Act in 17%0,

which reserved federal jurisdiction over Indian -land

transactions, South Carolina began regulating the leesing

of the Catawba Reservation pursuant to a series of statutes

enacted from 1808 through 1838. While one of those statutes
ually declared the 99 vear lezses to be the eguivalent

a freehold, these statutes, as well as the form leases
commonly used, (Vol. II, F-89, G-20) explicitly recognized
the Catawba's interest in the reservation. (See Dept. of
Interior Memo, Vol. I, G-13 et seqg.)

By this time, the strength of the Catawbas was greatly
reduced by disease and war; their land base was eroded
against their protests, first by unasuthorized settlement
and then under a Stazte leesing svstem. Even when the
Catawba agreed to rent, rents were often never paid or
were pald in whiskey or relatively worthless household
goods. In 1840, the State concluded a treaty with the

(Footnote 1 cont'd.)

. +. . it was no such thing for [the
Catawbas] would not part with their
lands to any people whatsocever, that
as long as any indian remained the
Land was to belong to them but if they
were Dead the Land should belong to
the Ring. . .

(Vol. I, Attach. R).
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Tribe for cession of all the Catawba's remzining right,
title and interest in the 15 mile sguare reservation
(Vvol. II, Attach. KK and LL). The Treaty, as discussed
infra in Part B, was never consented to or ratified by
Congress. Under the terms of the Treaty, the State agreed
to pay $5,000 for a new reservation in North Carolina,

to pay the Catawba §2,500 at the time of the removal and
$1,500 annually for a term of nine years. The considera-
tion offered by the State wazs considerably less than the
rental money due the Catawbes under the remainder of the
99 vear leases. The Catawba Nation has continually
zsserted that such terms were unconscionable and that
they were procured by duress. Furthermore, the Catawba
argue that the terms of the Treaty have not been met
because the State never purchesed a reservation in North
Carolina. Instead, the State purchased a 630 acre tract
in the midst of the ceded 15-mile sguare reservation

for the sum of $2,500. This tract is still considered
the State reservation.

The strength of the Tribe declined further after the 1840
Treaty, with some tribal members seeking refuge outside
South Carolina. In 1848, and again in 1854, the United
States authorized appropriation of funds to remove the
remaining Catawba west of the Mississippi. 9 Stat. 264;
10 Stat. 316. Eowever, the funds were never appropriated
and no official removal program ever took place. This

is discussed in Part B, infra.

In 1904, the Tribe retained an attorney, Chester Howe,

to press their Treaty claims. Howe petitioned the
Department of the Interior to institute action on behalf
of the Catawba for return of the 15 mile sguare reserva-
tion on the grounds that the 1840 Treaty was void under
the Non-Intercourse Act and that the State failed to
adhere to the terms of the Treaty (Vol. I, Attach. G-19).
The Department denied any obligation to represent the
Tribe and advised Howe to press the claims against the
State (Vol. I, Attach. G-95). The Tribe presented its
argument to the South Carolina lecislature which ordered
the State Attorney General to examine the legality of the
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1280 Trezty.
the 184C Trea
State Indians i
the lancs. (Vol. I, G-1) In
petitioned Interior to incstit enalf
for the recovery of their ressrvation. Thev were denied
(vel. I, F-103, F-104) acain on the crounds that no
releationship existed between the Federal gOVﬂrnWEWt and
the Tribe, and on the grounds that the Tribe's claims
were sgalnst the State &and the Federal gcovernment should
not btecore involved. (Vol. I, F-1(1)
During the wzz &nd the State Jjoined in
efforts to =nt where2y the Federel govern-
ment would militation of the Tribe. Two
bills were in Concress to secure a fiduciary
relationship between the Tribe anc the government, but
the bills were never revorted out of the eppropriations
committee, due perhaps ©o Interior Department opposition.
(Report of South Carolina Reoresentative Richaerds, Vol. I,
H-1) The Department continued to deny a fiduciary
relationship and declined to provide assistance to the
Tribe without specific Congressional direction. (Bradford
Report, Vol. 1, G-42) Eowever, an acreement between the
Department, the State, and the Tribe was negotiated in
1943 pursuant to which the Stazte purchesed lands and

conveved them to the Federal government in trust for the
Tribe. The Catawba were also permitted to organize a
tribal government under the Indian Keorganization Act
(IRA), and the Department acreed to provide limited federeal
services (vVol. 1, G-71). The agreement was designed only
to effect a2 limited rehabilitation program and the Depart-
ment cleimed not to recognize or undertake any general
trust relationship with the Tribe by virtue of the agree-
ment. Significantly, the Department refused, on the
advice of the Solicitor (Attach. TT, Vel. II), to include
a provision in the acreement extinguishing the Tribe's
treaty claims against the State, even though the State
wanted such a condition inserted in the agreement. (Vol.
I, G-60, G-61)



The relatiocnship created by the 1843 acgreement lasted only
16 vears. 1In 193¢, the Catawbz Tribe petitioned for removal
of federal restrictions on its land and for division of its

assets (consisting crimarily of the 3,434 acre reservation).
Significently, in its petition, the Tribe specified that it
wanted this done without jeopardizing its treaty claims
against the State. (Vol. II, Attach. UU) 1In response,

the Interior Department drefted a bill which was enacted

in substantially the same form (25 U.S.C. § 931 et secg.).
The act provided for distribution of tribel assets, removal
of restrictions on marketadility of the 3,434 acre reser-
vation, and cessztion cof f=deral services, but it preserved
the richts of the Tribsz and its msnbers under South Carolina
law. This is discussed in Part C, infra.

Discussion
There are four elements of a primea facie case under the

- - —— .
indian Non-Intercourse Act which are suggested in the
Narragansett opinion:

(1) the claimant is a "tribe of Indians”
within the meaning of the act;

(2) the land clezimed is covered by the
hct as tribal land;

(3) the United States has never consented
to its alienation; and

(4) the protection of the Non-Intercourse

' Act, including the Federal government's
duty under the Non-Intercourse Act to
protect reservation land, has never been
terminated. 418 F. Supp. 798 at 802.

The first element requires little discussion. The Catawba
Nation was an important Eastern tribe dominating much of
South Carolina for at least a century prior to the Treaty
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coleorizl gove e St
continuvelly tree
from the 1¢ ch t
the State ¢ -acr

ctecticn of the Non-Intercouorse
S whether the title thereto rests ¢Cn

ship or formeal governmasnt recocnition
or stetute. U.S. v. Sant cific & .
347 (1941). 7Tne extensiv 3 well-documented history of
the Cztawba esteblishes that the Cetawbz Nation had both
aboriginel and recocnized title to the ar=sa, and its lands
are therefore clearly within Non-Intercourse Act protection.
The Cstawba's claim to the land is based on recocnized
title accuired by virtue of the 1763 Treaty in which Great

Britain confirmed the Cztawba's exclusive richt to the
crea which they hzd occuried since the early 1600's. (See
letter written in 1772 by the Briticsh S_oehlntendent who
negotizted the 1763 Treaty (Vol. II, Attach. HH}.)

The lecal significance of Indian title which is confirmed
by treaty with Great Briteain was discussed by the United
States Supreme Court in Mitchel v. United States:

By thus holding treaties with these
Indians, accepting of cessions from
them with reservations and establishing
boundaries with them, the King waived
all rights accruing by conguest or
cession, and thus most solemnly acknow-
ledged That the Indians had rights of
property which they could cede or
reserve, and that the boundaries of

his territorial and proprietary rights
should be such and such only as were
stipulated by these treaties. 34 U.S.
(9 Pet.) 711, 745 (1835).
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"Thet by the law of nations, the
inhabitants, citizers or subjects of

& conguered or ceded country, territory,
or province, retain a2ll the rights of
vroperty which have not been taken

from them by orders of the concueror,
or the laws of the sovereign who
acouires it by cession, &nd remain
under their former laws until they
shell be changeé." Mitchel v. U.S.,
supra at 733. T

"when they acguired these provinces

by the treaty of cession, it was not
stipulated that any treatv with the
Indians should be annulled, or its
obligation be held less sacred than

it was under Spain; nor is there the
lezst reference to any intended change
in relations of the Indians towards the
United States. They came in the place
of the former sovereign by compact, on
stipulated terms, which bound them to
respect all the existing rights of the
inhebitants of whatever description
whom the king had recognized as being
under his protection. They could
assume no richt of conguest which may
at any time have vested in Great Britain
or Spain; for they had been solemnly
renounced, new relations established
between them by sclemn treaties; nor
did they take pcssession on any such
assumption of right; on the contrary,
it was done under the guarantee of
Congress to the inhabitants, without
distinction, of their rights of property,
and with the continued assurance of
protection. Mitchel v. U.S., supra at
753. See also wWorcester v. Georgia,

6 Pet., 515, 560 (1832).
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The Cztawba's treaty title zlso survived the unsettled
period immediately following the Treaty of Feris and
prior to the ratification of the Constitution, when the
Federal government was in its formative stages. Even if
South Carolina could have extincuished Indian title to
the treaty reservation during thet period, an arguable
point, it 4id not do so. In fact, the state legislature
eracted a series 0f statutes during the period from 180E
to 1838 to control the leasing of the Catzwba's 15-mile
scuare reservation and in so doing recognized the Tribe's
irterest in the res=rvation. HMore significantly, the
Treaty of 1840 itself shows that South Caroline believed
it had to purchase the Catawba title to the 15-mile
sguare tract. 2/

2/ It should be noted that our conclusion that Catawba
lands recognized by the Treaty of 1763 are protected by

the Non-Intercourse Act is contrary to the views of this
Degartment in 1904 and those of the Attorney General of
South Carolina in 1907. The 1907 opinion was based on

the premises that the Caztawba were sc-called "state Indians”
with a mere right of occupancy, that their reservation

was reserved in a 1763 Treaty with the State, and that

nc federal treaty right existed. He, therefore, concluded
the Non-~Intercourse Act did not apply to the Catawba
reservation and that the State alwavs hLad the authority

to deal with the Catawba reservation as it wished. The

South Carolina Attorney General obviously did not understand
that the 1763 Treaty was concluded under the authority

of the British Government, nor 4id he appreciate the legal
significance of that fact. And, as to the "state Indian"
concept, the Passamacguoddy and Oneida decisions have made

it clear that the Non-Intercourse Act did apply to Indian
lands within the boundaries of the 13 colonies.




Section 12 of the 1834 Non-Intercourse Act, in effect at
the time of the 1€40 Treaty of Nation Ford, reguired
federal consent to valicate any purported trensfers of
Indian title. But, Congress did not ever consent to or
ratify the 1840 Treaty. The only federal legislation
pacssed during the period, concerning the Catawba, con-
sisted of two statutes authorizing the epprooriation of
funds for removal of the Catzwbz west of the Mississippi:

Catawba Indiens.--fFor the removal of

the Catawba Tribe of Indians, now in

the limits of the State of North

Carolina, to the Indian country west of

the Mississippi, with the consent of

said tribe, under the direction of the

president of the United States, a sum

not exceeding five thousand dollars:

Frovided, No portion of this sum shall

be expended, for the purpose of removing

seaid Indians, until the President shall

first obtain a homz for them among some

of the tribes west of the Mississippi

River, with their consent, and without

any charge upon the government. 9 Stat.

264 (1848).

For the reappropriation for expenses

of the removal of the Catawba Indians

to west of the Mississippi River, and

of settling and subsisting them one

year in their new homes, provided that a
home shall first be obtained for them,
and that they shall be removed only

with their own consent, five thousand
dollars. 10 Stat. 316 (1854).

No removal program was ever carried out.
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The cuestion is whether these two stztutes constitute
Congrescional ratification of the Treaty of 1840. We
conzlude not. First, neither the lensuage of the acts
nor the meager lecislative history refer to the 1840
Treaty of Nation Ford. Secondly, an 1834 report
written by the Socuth Caroline Indian Agent shows that
by this time the Catawba were homeless and nomadic

ané suggests that the removal of the Catawbz might

serve to reunite and rehabilitate them. (Vol. II,
kttach. 2)

In U.S. ex rel wWaizpai Tribe v. g_gggwgg_?gci§ic“§_ Co.,
3147 0.5. 339 {1941), the Supreme Court considered whether
Congress had intended to extinguish the aboriginal title
of the Walapai Tribe to certain lands when it set up a

new reservation for them elsewhere:

That Congress coulé have effected

such an extinguishment is not doubted.
But an extinguishment cannot be

lightly implied in view of the avowed
solicitude of the Federal Government

for the welfare of its Indian wards.

As stated in Choate v. Trapp, 224 U.S.
665, 675, the rule of construction
recognized without exception for over

a century has been that "doubtful
expressions, instead of being resolved

in favor of the United States, are to

be resolved in favor of a weak and defense-
less people, who are wards of the nation,
and dependent wholly upon its protection
and good faith . . . . ® 314 U.Ss. 339,
354.

One of the statutes examined by the Supreme Court in that
case was an 1865 statute creating a new reservation further
west for the Indians, including the Walapai. Legislative
history indicates that Congress had been informed that

this new reservation was being proposed as a substitute

for other lands being claimed by the Indians. Still the
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Scoreme ert refuszed to read into this removal statute
Congressionzl intention to &holish Indian title to these
other clzimed landes without mcre specific evidence of
extinguishment:
"We search the public records in veain
for any clezr and plain indication that
Congress in creating the Colorado River
reservation was éoing more than making
an offer to the Incians, including the
i rich it hoped would be accerted
ce of & troukblzsome guestion.
dication that Congress
reservation intended to
1 of the richts which the
in their ancestral home."
353.
The Ceatawba removel statutes certainly offer less evidence
of a Concressional intent to extinculsh title than was
ecparent in Welacai Tribe. There is no evidence in Catawba
that removal was offered as part of a2 land exchange. With-
out more specific reference to the orior 1763 Treatyv reser-
vation or to the 1840 Treaty with the State, it would be a
flagrant violation of settled case law to infer that
Congress intended the removal statutes as ratification of

the 1840 Treaty and extinguishment of Catawba title to the
1763 reservation.

B minor guestion is whether the 1943 Agreement signed by
the Department, the State and the Tribe, providing for
creation of a new federal reservation constituted U.S.
consent to the 1840 Treaty. But, case law establishes
that executive action alone, such as this 1943 agreement,
is insufficient to extinguish Indian title. Walapai
Tribe, supra. Moreover as discussed at page 8 infra, the
Solicitor advised the Department to exclude from the 1943
Agreement a provision which was reguested by the State to
extinguish any of the Tribe's treaty claims against the
State.
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2 second but related ccestion is whether the failure of
Congress to take any other action outsids of the removal
stztutes concerning the Catawbe amounted to federal
acqguiescence sufficient to extinguish title. Wwe think the
strong position tazken by the Supreme Court in U.S. v. Santa
Fe Facific R. Co., as discussel above, is sufficient

indication that certainly federal silence or failure to
act cannot be éguszted with consent to thne extinguishment
of Indian title. See also Turtle Mountsin Band of Chicpewa

United States, 490 F.24 935 (1974). Nor does Congressional
ilure to act indicate that Concress beliesved the

wbz lancés were not ever within the federal Non-

rcourse Act protections:

H O FhC
o I TRV TR Y

Similarly, Congress' unwillingness to
furnish aid when reguested 4id not,
without more, show a concressional
intention that the Non-Intercourse Act
should not apply. amaouoddy v.
Morton, supra, 528 d at 378.

Z e

Finally, the voluntary and sporadic essumption of responsi-
bility for the Catawba by the State of South Carolina and
any constructive knowledge of that fact on the part of the
fecderal government has no bearing on whether Congress
ratified the 1840 Treaty. A similar proposition was treated
in the FPassamaguoddy decision:

But as the district court recognized,
Maine's assumption of duties to the Tribe
did not cut off whatever federal duties
existed. Voluntary assistance rendered
by a state to a tribe is not necessarily
inconsistent with federal protection. . .
528 F.24 at 378.

Thus, there is no Congressional action which can be eguated
with the federal consent necessary to validate the 1840
Treaty.



The critical issue with respect to the Cetawba claim is
wnether Concress terminated the Norn-Intercourse Act
protection of the 1763 treatv reservetion and thereby
abrogated the 1840 treaty clzim when 1t enacted the Act

of Septem:er 21, 1939 (25 U.S.C. §§ 921-938). & variatic
of this issue is whether Concress pres=rved the 1840 claim
but termineated the federal oblication to assist the Cztawb
in the prosecution ¢f their claims The act authorized
the preparation c¢f & finzl roll ¢f the w of the
tribe (Section I; 23 U.S5.C. § 931), & division of tribel

assets among 1ts members (Section 3; 25 U.S.C. § 933), and
the execution of the conveyancing instruments necessary

to convey marketeble, recordazle, and unrestricted titles
to tribeal property dispcsed of pursuant to the act
{Section 4; 25 U.S.C. § 934). It is commonly referred

to in this Depariment as the Catawba Termination Act,
thouch Congress did not give the lecislation that name;
nor is there any reference to "termination” 1in the
committee reports or in statements in the Congressional

n

atl

Record prepared or made in connection with the consideration

and enactment of the lecislation. Nevertheless, there are
marked similarities between this act and other enactments
of Congress cduring the 1950's which explicitly terminated
fecderal supervision over certain Indian tribes.

)

he provision of the act which concerns us is section 5
25 U.S.C. § 935) which states:

—]

"The constitution of the tribe adopted
pursuant to the Act of June 18, 1934
(48 Stat. 984), as amended, shall be
revoked by the Secretary. Thereafter,
the tribe and its members shall not be
entitled to any of the special services
performed by the United States for
Indians because of their status as
Indians, all statutes of the United
States that affect Indians because of
their status &s Indians shall be
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inapplicable to them, &nd the laws of
the seversl States shall ezpply to them
in the same manner they aoply to other
persons or citizens within their
jurisdiction. Nothing in sections
931-938 of this title, however, shall
affect the status of such persons as
citizens of the United States."

This language, especially the seconé sentence, is boilerplate

in the termination acts of that era. The clause "all
statutes of the United States that zffect Indians because
of their status as Indians shell be inapclicable to them,"

raises the cuestion whether Congress terminated coverage

of the Non~Intercourse Act, leaving the Cetawba without
federal protection of their 1763 reservation and essentially
therefore abrogating the 1763 treaty reservation. Aan
alternative guestion is whether the prospective lancuage

of that clause left the 1840 Non-Intercourse Act claim
unaffected but terminzted the concomitant, unfulfilled
federal obligation to assist the Catawba in the prosecution
of that claim.

we conclude that § 935 did not alter in any way Non-
Intercourse Act protections of the 1763 treaty reservation,
including the feceral responsibility to assist the Catawba
in guieting title to the reservation. We rely strongly

on the Supreme Court's interpretation of the Menominee
Termination Act in the case of Menominee Tribe v. United
States, 391 U.S, 404 (1968). That act (25 U.S.C. § 899
(1970), repealed by § 3(b) of the act of December 22, 1973,
25 U.S5.C. § 930 a(b)) contains language virtually identical
to that in § 935 of the Catawba legislation. The issue was
whether that provision abrogated hunting and fishing rights
under an 1854 treaty. The Supreme Court ruled that those
treaty rights remained intact, stating:

"while the power to abrogate those rights
exists (see Lone Wolf v. Hitchcock, 187
U.S. 553, 564-567. . .) 'the intention to
abrogate or modify a treaty is not to be
lightly imputed to the Congress." Pigeon
River Co. v. Cox Co., 291 U.S. 138. . . ."
391 U.S. at 412-413.
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we srell demonstrate that the want ¢f Conzrsessicnal intent
to ebrocate treaty richts, the practicel effect of inferring
terminaticon of the Non-Intercourse ACt coverage, 1s more
clear in the cease of the Catawbea n it was with regard
to tne Menominees.
The rule is: "A congressional determination to terminate
[ean Indian reservetion] must be expreszsed on the face of
the ket or be clear from the surrounding clrcumstances and
lecgislative history." NMattz v. Arnett, 412 U.S. 431, 505
12972y, &And, "In ell czsez, ‘tre fzce ©f ths Acit,' 'the
scrrounding circumstances,' and the 'lezsisliztive history,!
are to be exzmined with an eye towards determining what
congressional intent was.” Rosshud Sioux Tribe v. Kneip,
U.S. Scoreme Ct., Docket No. 7:5-562, decided April 4, 1977,
slip opinilecn at p. 3. Moreover, "anv withdrawzl of trust
oslications by Congress would have to have been 'plein and
unamblguous' to be effective.” Joint Tribal Council of the
Pzsszmaguoddy Tribe v. Morton, 528 F.zd 370, 380 (lst Cir.
1¢75). Tne face of the Catawba act does not state termina-
tion as its purpose. By contrast, Section 1 of the
¥enominee &ct states: "The purpose of [this act] is to
provide for orderly termination of Federal supervisicn over
the oroperty and members of the Menominee Indian Tribe of
wisconsin.™ 25 U.S.C. § 891 (1970). Thus, only five vears

earlier Congress had used express languzge terminating all
federal supervision, but did not do so with respect to the
Catawba. See also Klamath Termination Act, 25 U.S.C. § 564,
et seg. Another anomaly raised by the language of the act
is whether the sentence in § 935 where Congress declared
Indian statutes inapplicable to the Catawba should be read
as including the Non-Intercourse Act since the preceding
section, § 934, had already removed the effects of that
act, namely restrictions on marketability of property to be
distributed under the Act. 1In light of these ambiguities
in the act itself, we must go beyond the language of the
Catawba legislation and examine its legislative history. 3/

§7 hpart from the rather clear Indian law precedent, common
principles of statutory construction permit us to look behind
the wording of the statute. We observe that there is another



The lecislative history of the Cetzwba Act Sszmonstrates that
Congress did not regeré rights under the 17€3 treaty, as well
as any protective relationship relating to the 1763 treaty
land, as affected by the enactment of the 1959 act. Rather,
the focus of the act was distribution of the 3,400 acre
reservation purchased and taken in trust by the United States
pursuant to the 1942 agreement. Interior Department records
reveal a copy of a January 3, 1959, resolution of the Catawba
General Council (attached as Akppendix A) which states in
pertinent part:

"Whereas, Catzwbe tribal members heve sought

2id on compleint that under Federal trusteeship,
members held no title to the property upon which
they could obtain credit to build homes, or

could cleim cwnership of the property,
1f they éid build them. . . , and

"Whereas the Caztawba tribal members desire

the division of the 3388.88 acre reserva-

tion in York County, South Carolina and

its property and assets among the individual
members of the tribe on an equitable basis and,

(Footnote 3 cont'd.)

latent ambiguity in the subject provision in its application
to the Catawba claim. A view of the entire 1959 act indicates
that the purpose was to promote Catawbz welfare by dividing

up tribal assets among the members of the tribe and then
subjecting the members to state law. Nothing in the act
suggests an intention to abrogate vested Indian rights toward
the ultimate benefit of non-Indians, and indeed, that would

be contrary to the evident purpose of the legislation. Courts
have felt free to examine legislative history in such
circumstances, even in the presence of what might be regarded
as an otherwise unambiguous statute. E.g., United States v.
Schultheis, 486 F.2d 1331, 1333 (4th Cir. 1973); rRosebud Sioux
v. Kneip, supra. -
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"Now therefore, BE 1T RESOLVED that .
its Generzl Council assembled in regular
meeting hereby formally reguest the
fonorable iooe t W. Bemphill . . . to
(=)

r
introduce and secure passage of acoropriate
legislation to accomplish the removal of
Federal restrictions against the alienation
cf Catawba land in York County, South
Carolina, so that it can be patented . . .
and do all things necessary to accemplish
the purposes of this lecislation &t _no cost
ng_or cleinm
nothing in trnis
shell affect t"ﬂ Stztus of “any
the State of South »;ro1 ~a bv th

Cata»ig_zrlon " TErphasis added.

Thus, the Tribe recguested the legislztion so that they could
finance home construction on the existing federal reservation.
See also 103 Cong. Rec. 5462 (April 7, 1959), 105 Cong. Rec.
15583 (August 11, 1959). 1In accordance with the Tribe's
reguest, the Interior Department drafted legislation (Vol.

II, Attach. VvV, WW) which was later introduced by Congressman
Hemphill and enacted in substantially the same form.

Other Department materials make it clear that the Interior
Department interpreted the purpose and effect of the 1959
Act as terminating the federal reservation and services
provided to the Catawba pursuant to the 1943 memorandum.

"The legislative history of the Act of
September 21, 1959, 73 Stat. 592 clearly
shows that the existence of such agree-
ment was known to the Congress and that
the Bureau services to be discontinued
under the act were those covered by the
subject Memorandum of Understanding. . .
Memorandum from Solicitor to
Commissioner, July 22, 1960.
[emphasis ours)
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In the June, 1962 letter infcrminz the Cetawbea Tribs that
their constitution and gcvernnment were re
July 1, 1962, the Secrere i rporated
suggested by the Solicito hich ref
going legislative. interpr

"whereas, the Bureau of Indian Affairs has performed services

to the Catawba Indians pursuant tc & Memorandum of Understanding
entered into with the Tribe ani the State of South Carolina

or Cecember 14, 1943; anc

Whereas such Memorandum of Understanding is to be rendered
ineffectual by the Act of September 21, 1959, supra, and
since no term was agreed upen in the Memorandum of Understanding,

Now therefore, the Secretary of the United States Department
of the Interior hereby gives notice of intention to withdraw
from and conclude the Department's responsibilities under the
agreement approved December 14, 1943.

The effective date of withdrawal shall be July 1, 1962."

There are no references to the Non-Intercourse Act in the
legislative history. And while there are references to the
1763 Treaty, they are inaccurate. Both the House and Senate
reports refer to the 15 mile sguare reservation as "set
aside for them by treaty with South Carolina in 1763."

H. Rep. 910 at p. 2, S. Rep. 863 at p. 1 (86th Cong., 1lst
Sess).

This inaccuracy was apparently precipitated by the Interior
Department letter to the Committee on Interior and Insular
Affairs, reprinted in the committee reports, which contain
the same mistake, namely that the treaty was with South
Carolina, rather than with the Crown. This error may have
led the legislators, as well as the Department of the
Interior emplovees drafting the bill, 4/ to regard any

7 See 1909 Department of Interior letter, Vol. I, F 101
as discussed infra at page 7.
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Caztawbz cleims under that treaty &s arising under South
Carolineg lew, for Section 6 of the act rrovides Nothing
irn sections 931-938 of this title shzll affect the richts,
privileges, or oblications of the tribes and its members
uncer the laws of South Carolina.” 25 U.S.C. § 936. This
provision would also apply to Cetzwba rights arising under
the 1840 treaty with the State, and it was no doubt recarded
as protection in general of the Tribe's claim acainst the
State as reguested in the Generzl Council resolution. 5/
If 1t is ceoncluded that § 935 did not terminzte the (ztawhba's
1840 claim under the Nen-Intercourss Act, we further believe
that § 933 should not be reasd as terminating federsal
respensibility arising from the Non-Intercourse Act to
prosecuts the treaty claim on the Catawba's behalf. First,
the legislative history contains no reference to terminating
feceral responsibility pertaining to the 1763 treaty reservation.
In fact, the House and Senate reports once again contain

inaccurate information, based on Department letters to the
Committee, stating that no federal trust relationship existed
between the federal government and the Catawba. S. Rep.

§63, 86th Cong., 1st Sess. This inaccuracy, which is consistent
with the Department's views up through 1972, was rejected

by Passamaguoddy where the court held that the Non-Intercourse
Act 1tself cave rise to a2 limited fiduciary duty concerning

the tribe's lands.

Secondly, to infer preservation of the Non-Intercourse Act
claim but termination of the federal obligation pertaining
to the claim one must dissect the Non-Intercourse Act to
cerzrate one legal effect of the Act, land protection, from
another, the duty of protection.

5/ In fact, the Department of Interior Program Officer,
Tesponsible for implementing the Distribution of Assets
Ect, wrote a memo to the Commissioner of Indian Affairs
in which he described § 936 as preserving the Tribe's
treaty claims against the State. (Vol. I, Attach. I-13).
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"The purpose of the Act has been held

to &ackncwledge znd guarantee the Indian
tribes' right of occupancy. . . .and
clearly there can bs no meaningful
guarantee without a ccrrespondéding federal
duty to investigate and take such action
as may be warranted in the circum-
stances. . . .the trust relationship

[we affirm] pertains to land transactions
which are or may be covered by the Act,
and is rooted in rights and duties
encorpa2ssed or created by the Act.”
Passameguoddy, 528 F.2d 370 at 379.

We do not guestion the ability of Congress to so alter the
impact of the Non-Intercourse Act. But, such alteration of
2 prior statute, analogous to a repeal by implication,
canrot be inferred. Rather, it must be clear. Morton v.
Mancari, 417 U.S. 535 (1974). There is no language indicating
such aiteration of Non-Intercourse Act coverage. And, since
Congress did not know (indeed, no one understood before

the Fassamaguoddy opinion), that the Non-Intercourse Act
entalled a specific fiduciary duty, it would be unreasonable

to conclude that Congress intended to single out that duty

from the other legal effects of the Non-Intercourse Act

and terminate it while leaving the statute's coverace otherwise
intact. Even if Concress knew in 1959 the Non-Intercourse

Act entailed a duty with respect to the protected lands,

it is still so unusual for Congress to preserve a federal

right while terminating the corresponding federal duty, that
there should be cliear and substantial indication of such
intention. Here both the 1959 Act on its face and the
legislative history are utterly devoid of any such suggestion.

Reading this legislative history, it is fair to say that
Congress had no idea that the Catawba had any claim under
the 1763 treaty by virtue of the Non-Intercourse Act. Nor
did Congress realize that any fiduciary relationship existed
between the federal government and the Catawba. It must
therefore be concluded that Congress did not intend to
abrogate any Catawba treaty rights protected by the Non-
Intercourse Act or any federal relationship mandating
federal protection of these treaty lands. As stated by
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the D.C. Circuit in a case exzmining whether the 1956
Lumze2 Act, & statute nearly 1denticel in 1ts lzncuage to
§ 935, implicitly terminated rlghts previously certified
by the Department of the Interior,

. . . Congress, bsinc oblivious of

these people and their rights, certainly
cannot be supposed to have intended to
deprive them of those rights without
mention of the subject." NMaynor v. Morton,
510 F.2d 1254 (C.A.D.C. 1¢7

Indeed, all available evidence indicates thzt Congress intended
to leave tribal claims against South Carolina untouched,

as the Tribe haé reguested. The committee reports refer

to the Tribe's January 3 resolution anéd to the fact that

the legislation was reguested by the Tribe. In circumstances
where legislation has been enacted at the reguest of an

Indian tribe, the Supreme Court has placed considerable
reliance on the terms of the Tribe's reguest as indicative

of Congressional intent. Northern Chevenne Tribe v.
Hollowbreast, 425 U.S. 649, 656-58 (1976). Moreover, statutes
reflecting acreements with Indians should be construed in

a non-technical sense and never to the Indian's prejudice.
Antoine v. Washington, 420 U.S. 194, 199-200 (1%75). To
conclude that the 1959 act abrogated Catawba rights under

the 1763 treaty and federal protection thereof would be
inconsistent with the legislative history, violate settled
rules of construction ané would effect the same backhanded
diminishment of Indian rights disapproved of in Menominee

Tribe v. United States, supra. See also Kimball v. Callahan,
493 F.2¢ 564 (9th Cir. 1974). Therefore, it is our
conclusion that the 19539 Act was not intended to have any

effect on the Non-Intercourse Act claims to the 1763 lands.

It is worth noting that in contrast to the foregoing
legislative history of the Catawba Act, the history of the
Menominee Termination Act is much more indicative of a
Congressional intent to abrogate treaty rights. There,
Congress had a choice of several bills, including one which
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expressly preserved the Tribe's hunting and fishing rights.
Congress chose instead to pass a bill which made no mention
of such rights, Couns2l for the Tribe testified against
enactment of the chosen bill, zrguing that its silence would
abrogate those rights by implication. 391 U.S. at 408. The
Supreme Court noted Congress' failure to act upon this
suggestion, but still &eclined to find clear evidence of
Congressional intent to extinguish treaty rights. §/

One possibly unfavorable distinction between this case and
Merominee Tribe is the Supreme Court's reliance on the
language of the termination provision that "all statutes”
relating to Indians are no longer applicable to the
Menominees. This was viewed as evidence that Congress did
not have treaties in mind. 391 U.S. at 412. 1In this case,
the continuing epplicability of a statute, the Non-
Intercourse Act, is critical. But, the effect would be

the same as the effect rejected by the Menominee Court:

the abrogation of treaty rights. Moreover, the Menominee

Court indicated that it wes not inclined to infer a Fifth
mmenément taking:

We find it difficult to believe that
Congress, without explicit statement,
would subject the United States to a

claim for compensation by destroying
property rights conferred by treaty,
particularly when Congress was purporting
by the Termination Act to settle the
Government's financial obligations towards
the Indians.

Extinguishment of the Catawba's 1763 Treaty cleims which are
based on their vested property right, would constitute a
Fifth Amendment taking and thus, one the Court would not be
willing to imply easily. Tee-Hit-Ton v. United States,

348 U.S. 272 (1955). If the 1359 Act did extinguish the

6/ See discussion of U.S. v. Santa Fe Pacific R. Co.,
supra at page 13.
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Cztzwba's ownershio richts in the 17€3 reservetion, the
trize well might have a claix 1f nct berrec -y zn apolicable
statute ¢f limitations, aca2inst the fecderzl cgovernment for
the falr market value of their 140,000 acre reservation.

D. The Rct cf Seoterber 21,

Scirce Of the Government

Alternative
Ownersghip

Section 2 of the 1956
Tribe is entitied to
zre held in trust by
§ 63 Section 3 the
cist tion of asset
(4) ides in perti
(ad) s

Subject to the provisions of thi
subsaction, each member who 1s an
adult under the laws of the State
and who has an assi
given the option of sele

receiving title to any part of his
assignment that hes an appraised
value not in excess of his share of
the tribe's assets.

And paragraph (f) further provides:

"All assets of the tribe that are not
selected and conveveé to members pur-
suant to subsections (4d) and (e) of
this section shall be scld and the
proceeds distributed to the

members . . . . Any tribal assets
that are not solé by the Secretary
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within two years from the date of the
notice provided for in section 931

of this title shall be conveved to a
trustee selected by the Secretary for
disposition in accordance with this
subsection, and the fees and expenses
of such trustee shall be paid out of
funds eppropriateé for the purposes
of [this act.]"”

Szction 4 also authorizes the Secretary "to execute such
conveyancing instruments as he cdeems necessary to convey
marketable and recordaeble titles to the tribal assets . . . ."

Assuming that the 1840 Trezty of Nation Ford did not validly
extinguish Catawba rights to the 1763 treaty reservation, the
Tribe retained Indian title to those lands in 19592. If the
reservation lands were assets held in trust within the meaning
of section 2 of the 1959 Act, then the Secretary is authorized
to distribute them among tribal members or to convey them to
trustee who would in turn be charged with selling them and
istributing the proceeds to tribal members pursuant to
csection 3(f). To do this hcwever, the Secretary would first
need to gquiet the Tribe's title to those lands since they are
hardly in salable form, and the statute reguires that the
hichest price be obtained at the distribution sale. It would
certainly be incumbent on ths Secretary to recommend to the
Justice Department that the Tribe's title to its assets be
guieted so that the distribution could be completed. Thus,
the distribution scheme of the 1959 Act can be argued as
providing adeguate authority for the bringing of a suit

on behalf of the Catawba to guiet title to the 1763

treaty lands.

[s P ]

There are difficulties with this reasoning, hcwever, stemming
from the legislative history of the 1959 Act itself. Because
of these difficulties, it is our legal ovpinion that this trust
assets theory 1s a weaker argument. Moreover, it is clearly
alternative rather than sdditional to the Non-Intercourse
arcument because it is based on an opposite interpretation

of the 1959 Act and its legislative history.
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The trust assets theory holds up only if the 1763 reservation
is consicered an asset held in trust by the Uniteé States
within the meaning of Section 2. But the 1763 reservation
was probably not owned in fee by the United States in trust
for the Catawba, as are most reservations established by
direct treaty with the United States. Furthermcre, the
legisiative history offers little evidence that Congress
considered the 1763 reservation, or the claim pertaining

to it, to be a tribal asset that shoulé be appraised and
distributed. As already pointed out, the lecislative history
of the 1932 Act indicates Congress was only concerned with
the 1943 agreement and the reservation created pursuant to it
and that Congress was in fact unaware of the 1763 treaty
ciaime. Senate Report No. B63 (86th Cong. lst Sess.)

states (at page 2): "The tribel assets are valued at about
$254,000 or about $1,500 per family. The assets consist
principally of the tribal land which comprises nearly

4,0C0 acres, including 630 held in trust by the State of
South Carolina.” Thus, a persuasive argument can be made
that the 1763 treaty lands were not recarded by Congress

as an asset designated for per capita distribution.

Morscver, basing the U.S.' duty to bring suit on the 1959 Act
itself also involves an opposite reading of that part of

the legislative history concerning the government's
obligations toward the tribe. As mentioned, Congress was
wholly unaware of any federal obligations to the Catawba
existing prior to or outside of the 1943 Memorandum of
Understanding:

"The Catawba Indians' relations with
the Federal Government date back only
to the 1940's. Their original reser-
vation was set aside for them by treaty
with South Carolina in 1763. In 1840
they agreed to cede this reservation

to the State except for a single square
mile of land which is still held in
trust for them by the State. 1In return
the State agreed to furnish essential
services to them.
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"Since 1943 the Stzte, the Bureav of
Indian Affairs, and the tribe have been
working together to improve the economic
conditions of the members. . . ." I4.
at pp. 1-2. -

An August 27, 1939, letter from the Interior Department to
the Senate Interior Committee states: "The [1943] agreement
did not specify that the Federal Government was assuming
cuardianship of these Indians, and neither the Indians nor
the State ever claimed that the Catawbas were wards of the
Federal Government."” Id4. at p. 2. The letter also lists
the limited tvpes of costs which had been incurred by the
Bureau cf Indian Affzirs on behalf of the Catawbas. Id.

at p. 3.

Irn cshort, it aspears that Concress had no knowledce of any
1763 treaty claim, no understandinc of the applicability of
the Non-Intercourse Act, and no perception of any federal
duty to sue on behalf of the Tribe to secure its land claims.
These apparent facts of the legislative history clearly
militete in favor of the argument thet the 1339 Act was not
intended to affect the 1763 reservation in any wav. And,
they render difficult the alternative argument that the 1959
Act was Intended to affect a distribution of the 1763
reservation.

But, either the 19539 Act was passed for a limited purpose
(as we have argued), or it was intended to dispose finally
of all the Tribe's assets. A reading of section 2 which
would exclude the 1763 lands from the reference to "trust
assets," along with a2 reading of section 5 which would
prevent the United States from zsserting the Tribe's claim
to those lands, would allow this valuable claim to drop
between the cracks of the legislation. Such statutory
construction is unfair by any standard, and certainly falls
far short of the type of construction demanded for
legislation enacted at the request of an Indian tribe.

Thus, if a court finds that the 1959 Act cut off the federal
government's interest and duty to bring action on the Non-
Intercourse Act claim, strong argument can and should be
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made that such an interpretation of the 1959 Act necessitates
the further finding that the Act was intended to Jdispose

of all remaining assets including the 1763 reservation.

The fact that Congress was unaware of all of the assets to

be distributed dces not diminish the force of the legislation
or the Secretary's duty thereunder to seek out, aporaise

and distribute all the tribe's assets. Nor, under such a
legislative interpretation, has the Szcretary's failure to
recognize and distribute the 1763 reservation lessened his
legislative obligation to zppraise and distribute what was
ciearly the tribe's most valuable asset.

Recommendation

In summary, we feel that the Catawba's claim to their 15
mile sguare reservation is a valid one under the Non-
Intercourse Act and they can readily establish a prima
facie case. The clezim is based on recognized title and
therefore does not present certain problems of aboriginal
title, e.g., establishing continued occupancy of the entire
tract up until 1840 when the Treaty with South Carolina

was concluded. Thus, their dwindling numbers and precise
location at the time of the 1840 Treaty is not a legally
significant problem. Furthermore, the Catawba have
protested continually that this is their land and that they
are entitled not to be molested in their possession of it.
With the single exception of the 1840 Treaty itself, they
have shown amazing tenacity and resourcefulness in
attempting to maintain title to their 15 mile square
reservation.

We conclude that the United States has had a duty under
the Non-Intercourse Act, since the treaty claim accrued

in 1840, to take action to protect the Catawba's rightful
ownership of the 1763 reservation. This duty, along with
the actual claim itself, was not affected by the 1959
Distribution of Assets Act. However, were a court to find
that the 1959 Act terminated the U.S.' interest in pursuing
the claim on behalf of the Catawba, we feel it can then be
argued that the 1763 reservation should be treated as a
trust asset to be distributed under the 1959 Act, in which
case the Secretary would be first obligated to quiet title
to the reservation.
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The claim calls for vigorous advocacy because this
Department has been recuested by the Tribe's attorneys

two times in the past to initiate legal action, has been
carefully briefed on the applicability of the Non-
Intercourse Act by the Tribes' attorney, and yet has twice
refused to take action for reasons that have been shown

in Oreida &and Fzssamaguoddy to be lecgelly incorrect.

Thus, the case is a particularly inviting one for a
negligence claim against the United States should this
Department fail tc zdvocate relief for the Ceatawba.
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PUBLIC LAW 102-339~AUG. 11, 1992 106 STAT. 869
Public Law 102-339
102d Congress
An Act
Tcpmndelddlbommhnmmﬂmtdnhndduminm Aug.lllm
Carclina. _ TR 5566]

Beuenactedbyt}wSena:eandHouseo Representatives of
the United States of America in Congress asse

SECTION 1. FINDINGS.

The Co: finds the follawmﬁn
(1) Suits on d claims be commenced
. i tens of thousands of citizens in Yor Lancaster, and

ter Counties, South Carolina, within the area claimed
in the suit Catawba Indian Tribe of South Carglina against
(%aéecgf South Carclina, et al, Civil Action No. 80-2050

(2) Tens of thousands of such suits would he costly to all
parties, including the Federal judicial system, and would creata
a burden upon interstats commerce.

(3) The of such suits may be averted by settlement
if addxhonal time is made available for the parties to negotiate

implement the terxna of settlement.

(4) Tge Congress has authority to enact this legislation under
the Indian Commerce Clause and the Interstate Commerce
Clause of the Constituticn; and the Department of Justice
concurs in this construction of Article I of the Constitution.

8EC. 2. PURPOSE.

alj:u.xrpoee of this Act is to prevent the social, economi¢, and
{a disruption that would result from the commencement of
w suits against tens of thousands of citizens in York, Lancaster,
and Chester Counties, South Caroline, and the burden on interstate
commerce that such suits would impose, The parties to the above
referenced suit require additional time in which to negotiate and
implement the terms of settlement; and if such time is made
available, it may avert the necessity of thousands of law suits.
The purpose of this Act is not to revive, remew, or extend any
claim barred baya Szr‘xod of limitation, repose, or time bar as
of the effective date of

BEC. 8. STATUTE OF LIMITATION.

(a) if period of limitation eor repose, or er defense
who! orpartlyonthepassageof mgm
bmught by or on behalfl any Indian, Indian nahou, or tn'be
or band of Indians claiming or “damages or an interest
in land in York, Lancaster, or Chester unties, South Carclina,
under section 2116 of the Revised Statutes (25 U.S.C. 177
commonly known as the Indian Non.Intercourss Act), the
Constitution of the United States, common law, or any treaty,
as of the date of enactment of this Act, such period of himitation
or repose, or other defense based wholly or partly on passage

Rt M
" July 2, 1993 -
House Hearings - H.R. 2399
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AMENDED
June 2, 1993

S. 608

Introduced by SENATORS Hayes, Gregory, Peeler and
Short

S. Printed 6/2/93--H.
Read the first time April 28, 1993.

Exhibit P
July 2, 1993
House Hearings - H.R. 2399

[608-1]
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A BILL

TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976,
BY ADDING CHAPTER 16 TO TITLE 27 SO AS TO IMPLEMENT
THE SETTLEMENT OF CATAWBA INDIAN LAND AND OTHER
CLAIMS IN SOUTH CAROLINA.
Amend Title To Conform

Be it enacted by the General Assembly of the State
of South Carolina:

SECTION 1. Title 27 of the 1976 Code is amended
by adding:

“CHAPTER 16
The Catawba Indian Claims Settlement Act

Section 27-16-10. This chapter is known as ‘The
Catawba Indian Claims Settlement Act’.

Section 27-16-20. The Legislature finds:

(1) The Catawba Indian Tribe has filed lawsuits
in both the United States District Court for the
District of South Carolina, claiming possessory
rights to certain lands 1in South Carolina and
trespass damages and in the United States Court of
Federal Claims seeking monetary damages against the
United States.

(2) The pendency of these lawsuits has resulted
in severe economic and social hardships for large
numbers of landowners, citizens, and communities in
the State, and therefore for the State as a whole.
If these <claims are not vresolved, further
litigation involving tens of thousands of
landowners would be likely.

[608] 1
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Jay Bender

Attorney At Law

P.O. Box 1927 -
Columbia, SC 292029571
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U.S. Court Docu
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Exhibit Q
July 2, 1993
House Hearings - 1L.R. 239
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA
Rock Hill Division

, ¥ SOUTH CAROLINA,
pown as the

als
CATAWBA INDIAN NATION OF SOUTH CAROLINA,
Plaintiff,

Defendants.

The enclosed Summons, Complaint, Answers to Local Rule 7.05 Interrogatories, Lis
Pendens and Order of August 13, 1992 are served pursuant to Rule 4(c)(2)(C)(ii) of the Federal
Rules of Civil Procedure.

You must complete the acknowledgement part of this form and return one copy of the
completed form to the sender. The completed form must be received by the sender no later
than 20 days from the postmarked date of this notice.

If you are served on behalf of a corporation, unincorporated tion (including a

partnership), or other entity, you must indicate under your relationship to that
entity. If you are served on behalf of another pe; ized to receive process,

you must indicate under your signature
You must sign, print your name%% acknowledgement.
If you do not complete and return the form to the sender within 20 days, you (or the

party on whose behalf you are being served) may be required to pay any expenses incurred in
serving a summons and complaint in any manner permitted by law.

If you do complete and return this form, you (or the party on whose behalf you are

being served) must answer the Complaint by September 2, 1993. If you fail to do so, judgment
by default will be taken against you for the relief demanded in the Complaint.

The Catawba Claim Committee of the York County Bar Association has established
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the Catawba Litigation Center at 123 Elk Ave., Rock Hill, to answer your questions and to
assist you in procuring counsel in regards to this lawsuit. You may call the center at
(803) 325- 1600 or the South Carolina Bar's referral service at 1-800-868-2284.

Ideclare under penalty of perjury, that this Notice and Acknowledgement of Receipt of
Summons, Complaint, Answers to Local Rule 7.05 Interrogatories, Lis Pendens and Order of

August 13, 1992 will have been mailed on: Decembeg“ 1992 .
Date %

.

-

‘RAVENEL AND BENDER

December 31, 1992
Date of Signature

ACKNOWLEDGEMENT OF RECEIPT OF
SUMMONS, COMPLAINT, ANSWERS TO LOCAL RULE 7.05 INTERROGATORIES,
LIS PENDENS AND ORDER OF AUGUST 13, 1992

Ideclare, under penalty of perjury, that I received a copy of the summons, the

complaint, the lis pendens, answers to local rule 7.05 § rogatories and order of
August 13,1992 in the above~ captioned manner \&

Place:

Date of Receipt:

Signature

Print Name

Relationship to Entity/Authority
to Receive Service of Process

Date of Signature
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
Rock Hill Division

tte

Civil Action No. 092-2450

>y

ad

LIS PENDENS

CATAWBA INDIAN TRIBE OF SOUTH CAROLINA,
also known as the
CATAWBA INDIAN NATION OF SOUTH CAROLINA,

Plaintiff,

Defendants.

NOTICE IS HEREBY GIVEN that an action h en commenced and is now
x ng ownership and right of

pending upon Complaint of the above- ‘
possession of the subject 3] ent and trespass damages. The premises

covered and affected by action consists of a tract of land roughly fifteen (15) miles
square, or 144,000 acres, which is shown and delineated on a map prepared by Samuel Wyly,
dated February 22, 1764, a copy of which is attached to the Complaint and made a part hereof

by reference, and which tract of land is located within the Counties of York, Lancaster and

*A list of is d by the Office of the Clerk of Court, U.8, District Court for the District of South Carolina.
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Chester. The boundary of the said tract of land begins at the confluence of Twelve Mile
Creek and the Catawba River and continues along Twelve Mile Creek in a northeasterly
direction to the point where Twelve Mile Creek intersects the present boundary between
North and South Carolina. From there, the reservation boundary follows the boundary
between North and South Carolina to the northwest approximately fifteen (15) miles and
then to the southwest, at an angle of 90 degrges,"flp;;}sdmately seven and one-half (7 1/2)
miles to the Catawba River. From theje,the be}md&{y continues in a straight line

N sow
approximately an additional sevbeﬂ-ahd gae—iualfﬁ 1/2) miles to a point west of the present
City of Rock Hill, South Carolina. From there the boundary continues, at an angle of 90
degrees, in a straight line to the Southeast for a distance of approximately fifteen (15) miles
to a point south of the City of Rock Hill and thence in a northeasterly direction to the point of
origin at the confluence of the Catawba River and Twelve Mile Creek; LESS AND EXCEPTING
THEREFROM, a 630 acre tract of land actually occupied by the Catawba Tribe, 3434 acres of
land acquired and taken into trust by the Secretary of the Interior pursuant to a 1943
Memorandum of Understanding and which parcels were the subject of the 1959 Catawba
Division of Assets Act, Public Law 86-322, 73 Stat. 592, 25 U.S.C. Sections 931- 8, any lands
claimed by members of the Catawba Indian Tribe, and 453.78 acres, more or less, that were the
subject of a Consent Order and Release filed December 13, 1989 in the United States District

Court for the District of South Carolina.

Columbia , South Carolina %\\%\

September 2 ,1992.
M
AKER, BARWICK

RAVENEL AND BENDER
P.O. Box 1927
1308 Laurel Street
Columbia, SC 29202-9571
(803) 799-9091

Attorneys For Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ROCK HILL WION

» i

S . AV

CATAWBA INDIAN TRIBE OF @OURH 4y, %}1 L ACTION NO. 0:92-2450-
CAROLINA, also known W% R

CATAWBA INDIAN NATION e;

SOUTH CAROLINA, :

Plaintiff,
ORDER
vs.

THE CITY OF ROCK HILL, et al,

Defendants.

The plaintiff claims title to approximately 144,000 acres of
land measuring approximately 15 miles square and located in the
counties of York, Lancaster and Chester in the State of South
Carolina. The defendants, now estimated to be 60,000 in number,
are alleged to be in possession of said land, and this action was
instituted' to eject the defendants and award plaintiff damages
for trespass. Upon being recently advised that the plaintiff
anticipates instituting this case on or about September 2, 1992,
this court began looking into the matter for the purpose of
preparing for this action when and if the same is filed. The court
conferred with all the attorneys known tg, involved in the case
and discussed the matter in great d 1 a result of that
process, the court has reached the onclusions:

icable limitations period

1. Plaintiff contends t
requirgs this action to T d on or before October 19,
1992, and plaintiff, i plans to file the complaint in

' This order has been prepared and executed in anticipation of
the filing of this action but is not to be filed until that event
takes place.

2 Rule 3 of the Federal Rules of Civil Procedure provides that
"a civil action is commenced by filing a complaint with the court."®

#/%3. :
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this action on or about September 2, 1992.3

2. This 1is only one case, but the fact that it involves
approximately 60,000 individual defendants and the land they each
presently possess could cause its impact upon the District of South
Carolina to equal that of 60,000 separate cases. Since this
district now has pending only 2586 regular civil cases, one can
easily calculate the devastat g effect the filing of this case may
have on the federal courf s state.

3. Upon learnln h‘§§é§§ ﬂnllng of this action was imminent,
the Honorable Falp g' nf Chief Judge of the District of
South Carolina, g%g -tne $dministrative Office of the United

States Courts nY D.C., and the Fourth Circuit Court of
Appeals in Ric pkglnxa, of the nature of the problem and
requested that tR#§ furnish the additional space, equipment and
personnel the district anticipated it would need to properly manage
this case. The court has not received a response to these
requests and does not know when it will. It is not reasonable to
assume that any action will be taken before the beginning of the
new fiscal year on October 1, 1992, and it will almost certainly
be several months thereafter before the court can realistically
expect any of its aforementioned requests to be fulfilled.

4. There 1is a strong possibility that this case will be
settled by payments being made to the plaintiff by the State of
South Carolina and the federal government. The court is advised
that an offer of settlement is to be made on August 22, 1992, and
that the plaintiff is to meet on August 29, 1992, to consider the
same. Even if a settlement in principle is reached prior to
October 19, 1992, however, it could not be finalized until scometime
after January 1, 1993.

5. The large number of defendants in this case substantially
increases the cost and difficulty involved in communica*ing with
the defendants and makes it desirable that e court maximize the
efficiency of each contact.

6. Rule 12(a) of the Federa Civil Procedure
provides, generally, that a defe bave 20 days after
service to answer a complaint. ant1c1pates that a large

est extensions of time to

number of the 60,000 defenda‘

3 The President nited States has now signed into law
a bill extending the t for bringing this case until October 1,
1993. Since the applicable limitations period may be establlshed
by South cCarolina law, passage of the aforementioned federal
extension will probably not alter the plan of the plaintiff to
commence this action before October 19, 1992.

¢ These requests were based upon the assumption that there
would be approximately 40,000 defendants named in this case and the
best estimates of the court as to what its needs would be. Counsel
for plaintiff now says that the number of defendants has risen to
the 60,000 range.
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file their answer, and it will be impossible to properly process
those requests in the time frame required.

7. Confusion on the part of the defendants will be reduced,
and the efficient, proper management of this case will be promoted
by the court furnishing to the defendants at the time the complaint
is served as much information as possible concerning the management
of the case.

8. If service of this act%on 1!Aenjolned by the court, the
plaintiff is concerned thqﬁﬂh& ’ protect its rights under
the applicable limitafi Qﬁ 21 be required to institute
the same case in sta u

9. The large n oty ants expected to be joined in
this case makes it ext lyfﬁ.kely that most, if not all, of the
judges in the District of South Carolina will be disqualified from
handling the same, and someone from outside the State of South
Carolina will have to be designated to do so.

District courts possess the inherent power to manage "their
own affairs so as to achieve the orderly and expeditious
disposition of cases." Link v. Wabash R.R., 370 U.S. 626, 630
(1962). 1In view of the facts hereinabove set forth, this court is
convinced that the proper exercise of that power requires the
issuance of this order. It is, therefore,

ORDERED that the plaintiff is enjoined and restrained from
serving the summons and complaint in this action on any of the
defendants for a period of 120 days from the date on which it files
the complaint; that after the expiration of said 120 day period it
shall have the full 120 day period provided by Rule 4(j) of the
Federal Rules of Civil Procedure to perfect service of the summons
and complaint on the defendants; and that the plaintiff is also
enjoined and restrained from instituting this action in any other
court.

IT IS FURTHER ORDERED that the time for all defendants teo
answer the complaint is extended until September 2, 1993; and that
plaintiff 1s relieved from complyxng w1th Rule 7.00 of he local

AND IT IS SO ORDERED.®

August 13, 1992 “

Florence, South Carolina

5 This order is being issued at the direction of the judges of
the District of South Carolina, and the undersigned is acting
pursuant to that authority. No decision has yet been made which
of the judges, if any, will be responsible for the handling of this
case after it is commenced.

i 3
7
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