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CONTRACTING PROCESS AND PROPOSED 
YOSEMITE CONCESSION CONTRACT 

WEDNESDAY,MARCH24,1003 

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON OVER-
SIGHT AND INVESTIGATIONS, AND SUBCOMMITTEE ON 
NATIONAL PARKS, FORESTS, AND PuBLIC LANDS, COM-
MITTEE ON NATURAL RESOURCES, 

Washington, DC. 
The subcommittees met, pursuant to notice, at 10 a.m., in room 

1324, Longworth House Office Building, Hon. George Miller and 
Hon. Bruce F. Vento (chairman of the subcommittees) presiding. 

OPENING STATEMENT OF BON. GEORGE MILLER 
Mr. MILLER. The committee will come to order for the purposes 

of conducting a joint oversight hearing between the National Parks 
Subcommittee and the Subcommittee on Oversight and Investiga-
tions. I would like to thank everyone for coming today to this very 
important oversight hearing. 

Today the Subcommittee on Oversight and Investigations and 
the Subcommittee on National Parks, Forests and Public Lands 
will examine that status of the new concessions contract for Yosem-
ite National Park. With revenues expected to exceed $1 billion over 
the 15-year life of the contract, it is the largest concessions contract 
involving the National Park Service. More importantly, it is central 
to the much-debated future of one the great parks on earth, its re-
sources, and the ability of our citizens to experience and enjoy it. 

The current contract with the Yosemite Park and Curry Com-
pany will expire on September 30 of this year. Last April, the Na-
tional Park Service began a competitive bidding process for the 
new contract. This process would be unique in park experience be-
cause the then-Secretary of the Interior, Manuel Lujan, and the 
National Park Foundation negotiated an agreement whereby all as-
sets and liabilities of the YPC would be acquired from its parent 
company and transferred to the Park Service. The $61.5 million 
buy-out is to be fmanced by the next concessioner. 

With the removal of possessory interest and preferential right of 
renewal, a truly competitive bidding process was begun. 

By November 1992, the Park Service had qualified six bidders for 
the contract. A selection panel, consisting largely of National Park 
Service officials, reviewed the bids. On December 17, the chairman 
of the panel advised the National Park Service deputy director that 
the Delaware North Company of Buffalo, New York, had been se-
lected as the best overall and the only one to be deemed satisfac-
tory on all selection criteria. 

(1) 
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The same day Secretary Lujan and Director Ridenour concurred 
in the selection of Delaware North. 

By law, Secretary Bruce Babbitt cannot sign this contract until 
he has transmitted it to Congress and waited for a period of 60 
days. No action by the Congress is required during the 60-day pe-
riod in order for the Secretary to proceed. To date, however, the 
Secre~ has not transmitted the proposed contract. 

Toda s joint oversight hearing is intended to provide the oppor-
tunity or the subcommittees and our witnesses to discuss the proc-
ess by which this concessions contract was considered and the im-
plications both for Yosemite and for concessions contracts through-
out the Park System and what would be the most appropriate 
course of action from here on. 

I look forward to hearing the testimony of all witnesses. 
[Prepared statement of Mr. Miller follows:] 

SrATEMENT OF HON. GEORGE MILLER. CHAIRMAN, 8uBcOMMITrEE ON OVERsiGHT 
AND INVESTlGATIONS 

I would like to thank everyone for coming today to this very important oversight 
hearing. 

Toda1, the Subcommittee on Oversight and Investigations and the Subcommittee 
on National Parks, Forests, and Public Lands will examine the status of a new con-
cessions contract for Yosemite National Park. With revenues expected to exceed one 
billion dollars over the 15-year life of the contract, it is the largest concessions con-
tract involving the National Park Service. More importantly, it is central to the 
much-debated future of one of the great parks on Earth, its resources and the ability 
of our citizens to experience and enjoy it. · 

The current contract with the Yosemite Park and Curry Company will expire on 
September 30 of this year. Last April, NPS began the competitive bidding process 
for the new contract. This process would be unique in park experience because then-
Secretary of the Interior Manuel Lujan and the National Park Foundation nego-
tiated an agreement whereby all assets and liabilities of YPC would be acquired 
from its parent company and transferred to the Park Service. The $61.5-million buy-
out is to be financed by the next concessioner. 

With the removal of possessory interest and preferential right of renewal, a truly 
competitive bidding process was begun. 

By November, 1992, the Park Service had qualified six bidders for the contract. 
A selection panel, consisting largely of NPS officials, reviewed the bids. On Decem-
ber 17, the chairman of the panel advised the NPS Deputy Director that the Dela-
ware North Corporation of Buffalo, New York had been selected as best overall and 
the only one to be deemed satisfactory on all selection criteria. 

The same day, Secretary Lujan and NPS Director Ridenour concurred in the se-
lection of Delaware North. 

By law, Secretary Bruce Babbitt cannot sign this contract until he has transmit-
ted it to Congress and waited for a period of 60 days. No action by the Congress 
is required during the 60-day period m order for the Secretary to proceed. To date, 
however, the Secretary has not transmitted the proposed contract. Today's joint 
oversight hearing is intended to provide an opportunity for the subcommittees and 
our witnesses to discuss the process by which this concessions contract was consid-
ered, its implications both for Yosemite and for concessions contracts throughout the 
park system and what would be the most appropriate course of action from here. 

I look forward to hearing the testimony of all the witnesses today. 
Mr. MILLER. Mr. Smith. 

STATEMENT OF HON. ROBERT F. SMITH 
Mr. SMITH. Thank you, Mr. Chairman. 
I noticed in the committee press release to announce this hearing 

that we are going to examine the process in which the, quote, Bush 
administration, sought and evaluated bids for a new Yosemite con-
cessions contract. 
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This raises questions for me about the real purpose of today's 
hearing. If we are here to talk about the process in which the Inte-
rior Department selected the new program at Yosemite, then this 
hearing might be a productive exercise. My fear is that we may be 
here for ulterior purposes. 

Perhaps we are here trying to find fault with the "Republican ad-
ministration" or possibly to let the environmental groups that 
didn't get the concessions contract the opportunity to cry foul. I 
question the logic in this, particularly when the selection process 
is now in the midst of litigation. I also found it interesting that the 
President's nominee as assistant secretary for parks is a former 
head of one of the parties in this lawsuit, The Wilderness Society. 

It is my understanding that the Interior Department's handling 
of this selection process was professional and entirely appropriate. 
The Delaware North Company was put through an exhaustive and 
fair competitive bid system and was awarded the contract based 
upon merit. 

Mr. Chairman, I look forward to the testimony, and I look for-
ward to looking at the process, and let's determine whether it's 
proper or not. Thank you. 

Mr. MILLER. Mr. Vento. 

STATEMENT OF BON. BRUCE F. VENTO 
Mr. VENTO. Thank you, Mr. Chairman. I am, of course, pleased 

to join in convening the joint oversight hearing of Natural Re-
sources subcommittees on this important matter. 

In recent years, there has been an increased interest and concern 
over the related subjects of the future of the concession operations 
in Yosemite National Park and in the National Park System gen-
erally. 

As members who served in the last Congress will recall, hearings 
were held both on legislative proposals to revise the National Park 
Service Concessions Policy Act of 1965 and on developments affect-
ing the future of Yosemite Park and Curry Company and its exten-
sive operations in Yosemite. 

Former Secretary Lujan was instrumental in shaping an agree­
ment for the sale of the Yosemite Park and Curry Company and 
the subsequent transfer of its stock to the National Park Founda-
tion. Under the purchase agreement, the Foundation is, in effect, 
to be merely a middle man and will in tum transfer the stock of 
Yosemite Park and Curry Company to the firm awarded the Yo-
semite concession contract for the, I believe, 15-year period after 
September 30 of this year. That firm, which the National Park 
Service recommends be Delaware North, Incorporated, would be re-
sponsible for paying the previously agreed purchase of $49.5 mil-
lion plus interest, a total of $61.5 million, negotiated by the De-
partment of the Interior with Matsushita and the present owner. 

As you know, Mr. Chairman, in addition to the actions on the Yo-
semite concessions contract, the previous administration, in the 
person of Secretary Lujan, did favor revising concessions policy ad-
ministratively, while opposing proposals to amend the law. Sec-
retary Lujan acted to develop and put in place revised regulations 
for Park Service concessions management generally. They were 
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held up for some time by the President's election-year freeze on 
new regulations, but they did finally go into effect. 

I believe that the changes in regulations were sound and desir-
able, but I also believe that we should seriously consider ng fur-
ther through enactment of legislation to revise the 19 Conces-
sions Policy Act. 

While this is an oversight hearing today, not a legislative hear-
ing, I am hopeful that tliis hearing will be valuable in providing 
a better understanding of not only the Yosemite concessions oper-
ation in particular, but how concessions policy in general has been 
shaped by particular provisions of the 1965 Act, especially those re-
lated to concessioners' possessory interest and their preferential 
rights of renewal. 

I look forward to gaining a clearer picture of the process that led 
to the previous administration's selection of a new concessioner for 
Yosemite and what the implications of that proposed new Yosemite 
concession contract may be for future management of that very im-
portant park and for the National Park System as a whole. 

I do not think that you can necessarily separate the process from 
the substance of the contract and/or policy implications for Yosem-
ite and/or the National Park Service. I think that will become clear 
as we begin to review the issue of process today. 

Today's hearing is also intended to enable both Secretary Babbitt 
and our committee, the Natural Resources Committee, to hear in 
advance from parties who have specific concerns about the pro-
posed Yosemite concessions contract before any such proposed con-
tract is submitted to us for the review period required by law, the 
60 days that the chairman spoke of. 

Secretary Babbitt is to be commended for his willingness to co-
operate in this way, and I look forward to working closely with him 
and others in the administration to achieve further improvements 
in national park policy concessions and management. 

It may well be that we will want to conduct further oversight, 
through a hearing or perhaps in other ways, after the proposed 
new Yosemite concessions contract is submitted by the Secretary. 
I do expect that we will be considering legislative proposals on con-
cessions policy in general in due course. 

In the meantime, we have an opportunity and responsibility for 
greater involvement in the decision making concerning specific 
matters that are the subject of today's hearing. I join you, Mr. 
Chairman, in welcoming the witnesses, and I look forward to hear-
ing their testimony and having the opportunity to ask questions 
about what they have to tell us. 

Finally, Mr. Chairman, I suggest that we should ask Mr. Davis 
to remain until the end of the hearing today in case there is a de-
sire to provide an opportunity for the National Park Service tore-
spond to points made by other witnesses. I think it would be very 
helpful rather than to have those questions unanswered at the con-
clusion of this hearing. 

[Prepared statement of Mr. Vento follows:] 
OPENING STATEMENT OF CJWRMAN BRUCE F. VENTO, JoiNT 0vERSIGNT HEARING ON 

CONTRACTING PRocESS AND PRoPOSED YOSEMITE CoNCESSIONS CONTRACT 

Mr. Chairman, I am glad to join you for this joint oversight hearing of our two 
subeommittees on this important matter. 
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In recent years, there has been increased interest and concern over the related 

subjects of the future of concession operations in Yosemite National Park and in the 
National Park System generally. 

As members who served in the last Congress will recall, hearings were held both 
on legislative proposals to revise the National Park Service Concessions Policy Act 
of 1965 and on developments affectin~J the future of the Yosemite Park and Curry 
Company and its extensive operations m Yosemite. 

Former Interior Secretary Lujan was instrumental in shaping an agreement for 
the sale of the Yosemite Park and C~ Company and the subsequent transfer of 
its stock to the National Park Foundation. Under that agreement, the foundation 
in effect is to be merely a middleJJUID. and will in turn transfer the stock of Yosem-
ite Park and Curry Company to the firm awarded the Yosemite concession contract 
for the 15 year period after September 30 of this year. That firm, which the Na-
tional Park Service recommendS be Delaware North Inc. would be responsible for 
paying the previously agreed purchase of $61.5 million negotiated by the Depart-
ment of the Interior with MCA, Inc., the present owner. 

As you know, Mr. Chairman, in addition to its actions on the Yosemite conces-
sions contract, the previous administration, in the person of Secretary Lujan, did 
favor revising concessions policy administratively, while opposing proposals to 
amend the 1965 law. Secretary Lujan acted to develop and put in place revised reg-
ulations for National Park Service concessions management generally. Those were 
held up for some time by President Bush's election-year "freeze" on new regulations, 
but they did finally go into effect. 

I believe that the changes in regulations were sound and desirable. But I also be-
lieve that we should seriously consider going further, through enactment of legisla-
tion to revise the 1965 concessions policy act. 

While this is an oversight hearing, not a legislative hearing, I am hopeful that 
this hearing will be valuable in providing a better understanding of not only the 
Yosemite concessions operation in particular but how concessions policy in general 
has been shaped by particular provisions of the 1965 Act, especially those related 
to concessioners' possessory interests and their preferential rights of renewal. 

I look forward to gaining a clearer picture of the process that led to the previous 
administration's selection of a new concessioner for Yosemite, and what the implica-
tions of the proposed new Yosemite concession contract may be for the future man-
agement of that particular park and for the National Park System as a whole. 

Today's hearing also is intended to enable both Secretary Babbitt and our commit-
tee to near in advance from parties who have specific concerns about the proposed 
Yosemite concessions contract, before any such proposed contract is submitted to us 
for the review period ~ by law. Secretary Babbitt is to be commended for his 
willingness to cooperate m this way, and I look forward to working closely with him 
and others in the administration to achieve further improvements in National Park 
concessions management and policies. 

It may well be that we will want to conduct further oversight-through a hearing 
or perhaps in other ways-after the proposed New Yosemite concessions contract is 
submitted by the Secretary. I do expect that we will be considering legislative pro-
posals on concessions policy in general in due course. 

In the meantime, we have an opportunity and a responsibility for greater involve-
ment in the decisionmaking concerning the specific matters that are the subject of 
today's hearing. I join you in welcoming our Witnesses, and !look forward to hearing 
their testimony and to have the opportunity to ask questions about what they have 
t.o tell us. 

Finally, Mr. Chairman, I suggest that we should ask Mr. Davis to remain until 
the end of the hearing, in case there is a desire to provide an opportunity for the 
National Park Service to respond to points made by other witnesses. 

Mr. MILLER. My understanding is that Mr. Davis has agreed to 
do that. 

Mr. Lehman. 

STATEMENT OF HON. RICHARD H. LEHMAN 
Mr. LEHMAN. Thank you very much, Mr. Chainnan. 
&{ou know, I have a keen interest in this discussion this morn-

ing. certainly appreciate your having this hearing. This is of 
major importance and great concern in my district, which includes 
about 80 percent of Yosemite National Park. 
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I will be very brief. The key things I want to know this morning 
are: first, how the terms of the contract will affect Yosemite and 
management of that great resource there, how it will interface with 
the future plans for Yosemite and how they have been taken into 
consideration; and second, how it will affect Department policy 
with respect to other contracts Mr. Vento alluded to. Are we break-
ing new ground here, establishing precedent? What does this mean 
in the overall scheme of things? 

With respect to the contract itself, having been engaged in many 
discussions with various parties concerning it over the past few 
months, I think most of my concerns have been dispelled; but I will 
listen this morning. The one great concern I do have is being sure 
that the terms of the contract are such that they can be fulfllled 
and carried out, that the contract that is signed. and agreed to is 
one that will stand permanently and not one that will have to be 
renegotiated in the future. 

I will have a lot of questions today. I look forward to the testi-
mony. Thank you. 

Mr. MILLER. Thank you. 
Mr. Hansen. 

STATEMENT OF HON. JAMES V. HANSEN 
Mr. HANSEN. Thank you, Mr. Chairman. 
I certainly agree with you on the importance of concession oper-

ations and the critical role they fulfill in providing for visitor use 
of our great national parks and other Federal lands. 

I also support the objective of fair and open competition at the 
time of concession contract renewal, and it certainly appears to me 
that the process used by the National Park Service to select the 
new concessioner at Yosemite National Park met that test. 

I would add, though, that the objective of more competition sim-
ply to improve the financial return to the Federal Government 
should not be allowed to displace the more important objective of 
providing quality service to park visitors at a reasonable cost. 

At this point in time, I do not see the need for a rewrite of con-
cession laws. I believe that anyone in this room can attest to the 
overall quality of service provided by current concessioners. Com-
bined with changes made during the last administration, I believe 
that the American public can now be assured of a reasonable re-
turn on the concession operations. 

I agree with the chairman that this Yosemite concession contract 
is of a magnitude which deserves the attention of this committee. 
However, the timing of today's hearing is somewhat questionable. 

First, the contract has not even been sent to the Hill so that 
Members only have the broadest information about it. 

Second, perhaps even more importantly, this hearing has the po-
tential to impact ongoing litigation. It is my understanding that the 
judge is about to rule in favor of the Government with respect to 
the selection of the Delaware North Company, and I am referring 
to a memorandum from the director of the National Park Service. 
I would hope this hearing will not be used by those who failed in 
their attempt to win the bid to undermine the case of the Govern-
ment. In fact, Mr. Chairman, I think it is very dangerous to get 
into this type of hearing when we have ongoing litigation. 
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As a past member, if I may parenthetically, for 12 years on the 
Ethics Committee, I would think that some people involved in this 
who are about to take positions in this new administration should 
look very carefully at the Ethics in Government Act. 

Thank you very much, Mr. Chairman. 
Mr. MILLER. Thank you. 
Any other statements on this side? 
Mr. ALLARD. 

STATEMENT OF BON. WAYNE ALLARD 
Mr. ALLARD. Thank you, Mr. Chairman. 
I would just like to associate myself with the comments of both 

Congressman Smith and Congressman Hansen. 
In addition to that, I am looking forward to hearing the testi-

mony and suggestions on what we might do to improve the process 
in selecting a concessioner. 

I also hope that we can begin to clear up any allegations of con-
flict of interest with the appointment of the new assistant secretary 
of the Interior Department whose purpose will be to oversee fish 
and wildlife. 

Then the third comment. One thing I know I do not want to see 
happen is that I do not want to see ·the Government itself running 
the concession process. I think that it ought to continue to be bid 
out and made available for the private sector. I think we just need 
to improve that process to make sure that whoever is selected in 
the private sector is done in an objective and fair manner. 

Thank you, Mr. Chairman. 
Mr. MILLER. Thank you. 
Mr. Thomas. 

STATEMENT OF BON. CRAIG THOMAS 
Mr. THoMAS. Just very briefly, Mr. Chairman. I will not go over 

what has already been said. 
I just want to make the comment that I am very interested and 

very involved in concessioner contracts, as a matter of fact, and am 
very aware that they are so different. I hope that we do not talk 
about establishing a one-size-fits-all kind of thing here when some 
are climbing schools, some are ranches, some are very different in 
size and scope than what we are talking about here. So, I hope we 
keep that in mind as we devise a policy. 

Thank you, sir. 
Mr. MILLER. Thank you. 
Any other opening statements? 
[No response.] 
Mr. MILLER. If not, our first panel will be Mr. John A. Davis, as-

sociate director of park operations for the National Park Service in 
the Department of the Interior, accompanied by Mr. Lars Hanslin, 
who is the attorney adviser, Department of the Interior; and Mr. 
Mike Finley, who is the superintendent of Yosemite National Park. 
Come forward. Welcome. Welcome to the committee. 

Your printed statements will be put in the record in their en-
tirety. You can proceed, Mr. Davis, in the manner in which you are 
most comfortable. 
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STATEMENT OF JOHN H. DAVIS, ASSOCIATE DIRECTOR, OPER· 
ATIONS, NATIONAL PARK SERVICE, DEPARTMENT OF THE 
INTERIOR, ACCOMPANIED BY LARS HANSLIN, ATTORNEY 
ADVISER, DEPARTMENT OF THE INTERIOR, AND MICHAEL 
FINLEY, SUPERINTENDENT, YOSEMITE NATIONAL PARK 
Mr. DAVIS. Thank you, Mr. Chairman. It is, indeed, ajrivilege 

to be with you this morning to discuss the new propose conces-
sions contract for Yosemite National Park. 

The award of this contract for commercial visitor services in Yo-
semite is a significant element in the effort being undertaken by 
the park to realize the implementation of the 1980 general man-
agement plan. These elements reflect the GMP goals concerning 
the number or amount of overnight accommodations and other 
services, employee housing, and traffic levels. 

The first effort was a reevaluation of the 1980 Yosemite plan ob-
jectives for concession services in the park. This was a public proc-
ess that took one year and involved four public meetings. 

The second effort concerns a question left unanswered in the 
GMP, and that is, what employees should live in the park and 
where those employees should be located? This effort is in the de-
velopment stage and has been brought through the public comment 
period. 

The third effort is the transportation plan for Yosemite Valley 
that will reduce vehicular traffic and congestion. Preliminary work 
on this subject has begun, but it is expected to take several more 
years to complete. 

The fourth effort is the proposed concession contract for oper-
ations in Yosemite, which we are here today to discuss. The pro-
posed concession contract incorporates the concession services plan 
and the housing plan, as it now appears in draft. These are impor-
tant goal-setting documents. 

The purpose of the proposed concession contract is to reorganize 
the concession facilities in a manner described in the concession 
services plan and the housing plan. This will require demolition, 
construction, and the rehabilitation of both historic and nonhistone 
facilities. It may cost as much or more than $100 million over the 
life of the 15-year contract. This work will be financed through a 
capital commitment made by the proposed new concessioner. 

Benefits expected under this proposed contract include a 15.2 
percent reduction park-wide in visitor lodging, with remaining 
lodging updated and made more efficient. Dining seats will in-
crease from 2, 700 to 2,830. Shuttle service will increase in fre-
quency of service. The concessioner headquarters and maintenance 
facilities will be moved out of the valley. Sales facilities for grocer-
ies and gifts will be consolidated to lessen the impact on the park. 

And the contract will result in relinquishment of possessory in-
terest in the existing concession facilities and the concessioner will 
not retain possessory interest in the new development. 

The term of the contract has been reduced from 30 to 15 years. 
We estimate that the collective value of these and other changes 

to result in a return to the Government of approximately 20.2 per-
cent of the concessioner's annual gross receipts. 

The current concession contract for the hotel and other services 
expires on September 30. 
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The effort to select a new concessioner was conducted in two 
phases. Phase I was the selection of applicants preliminarily con-
sidered to meet principal selection factors of related experience and 
financial capability to undertake the obligations of the new conces-
sion contract. Phase II was the selection of the best offer submitted 
from among the applicants qualified under Phase I. 

The Phase I prospeCtus was issued on April 6, 1992, and 12 ap-
plicants were determined by the National Park Service in Phase I 
as qualified to submit offers in Phase II. The Phase II prospectus 
was issued on July 15, 1992, and offers were to be submitted and 
were by November 16, 1992. Six offers were received in this com-
petitive process. 

A 10-person evaluation panel was assembled on December 1, 
1992, for the purpose of analyzing the offers and the preparation 
of a summary of the respective responses. A selection panel was es-
tablished to review the work of the evaluation panel, review the of-
fers, and select the best overall proposal received for award of the 
contract. The best proposal was described in the prospectus as that 
offer which is considered most likely to effectively achieve the ob-
jectives of the National Park Service for concession services and fa-
cilities in Yosemite National Park, as stated in the prospectus and 
related documents. Since this was a competitive process, the re-
sponses submitted from the competitors by November 16 had to be 
complete and stand on their respective merits. 

All offers, except one considered nonresponsive, were determined 
satisfactory in regard to the principal factor of experience and re-
lated background. The results of the evaluation of financial ability 
and conformance to the terms and conditions of the prospectus 
were more varied. Several of the offers did not contain the required 
compelling evidence of an ability to provide $12 million of initial 
equity capital, and several were conditioned on substantive 
changes to the proposed concession contract for the benefit of the 
offeror, including shifting of environmental liabilities, contrary to 
the terms of the prospectus. 

Only one offer, that of Delaware North Companies, was deter-
mined to meet all the principal selection factors. The Delaware 
North offer was clearly the best overall offer in the opinion of the 
selection panel and was selected on December 17, 1992, for negotia-
tion of the final concessions contract. In this regard, Delaware 
North Companies demonstrated strong financial and management 
capability, is experienced in the type of operations conducted in Yo-
semite, and agreed, without limitation, to commit between 4¥2 and 
5 percent of its gross revenues for the purposes of implementation 
of the concessions services plan. This is estimated to total between 
$90 million and $100 million over the term of the contract. 

I would like to submit for the record-and I have already done 
s<r-a copy of our December 17, 1992, evaluation document which 
provides full details as to our reasons for selecting Delaware North 
as having submitted the best overall offer. 

When the contract is fully executed, Delaware North will take 
over concession operations at Yosemite on September 29, 1993. 
This is the first major contract signed under our new concession 
management regulations, and the realization of this contract will 
represent a great day in the history of Yosemite National Park and 
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in concessions management generally throughout the National 
Park System. 

Mr. Chairman, this concludes my testimony, and I would be 
happy to answer any questions you may have along with the assist-
ance of Mr. Finley and Mr. Hanslin. 

[Prepared statement of Mr. Davis and attachment follow:] 
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STATEMENT OF JOHN H. DAVIS, ASSOCIATE DIRECTOR, OPERATIONS, 
NATIONAL PARK SERVICE, DEPARTMENT OF THE INTERIOR, BEFORE THE 
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, AND THE 
SUBCOMMITTEE ON NATIONAL PARKS, FORESTS AND PUBLIC LANDS, HOUSE 
COMMITTEE ON NATURAL RESOURCES, CONCERNING THE PROPOSED 
CONCESSIONS CONTRACT FOR YOSEMITE NATIONAL PARK. 

March 24, 1993 

Thank you for the opportunity to appear before you to discuss the 

National Park Service's proposed new concession contract for the 

principal concession operations at Yosemite National Park. 

The award of this contract for comaercial visitor services in 

Yosemite is a significant element in the effort being undertaken 

by the park to realize the implementation-of the 1980 General 

Management Plan (GMP). These elements reflect the GMP goals 

concerning the number or amount of overnight accommodations and 

other services, employee housing, and traffic levels. 

The first effort was a reevaluation of the 1980 Yosemite GMP 

objectives for concession services in the park. This was 

accomplished through the development of an amendment to the GMP 

called the Concession Services Plan and included the preparation 

of an Environmental Impact Statement. This was a public process 

that took a year and involved four public meetings and the review 

of hundreds of written comments. 

The second effort concerns a question left unanswered in the GMP: 

What employees should live in the park, and where employee 
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housing should be located. This effort, known as the Yosemite 

Housing Plan, is in development and has been through the public 

comment period. 

The third effort is a transportation plan for Yosemite Valley 

that will reduce vehicular traffic and congestion. Preliminary 

work on this subject has bequn, but it is expected to take 

several more years. 

The fourth effort is the proposed concession contract for 

operations in Yosemite, which we are here to discuss today. The 

proposed concession contract incorporates the Concession service 

Plan and the Housing Plan (the draft now and the final when 

completed) as important goal-setting documents. 

Concession operations at Yosemite National Park include visitor 

services encompassing a hotel, other lodging, camping, dining, 

and purchase of supplies, groceries, and souvenirs. The purpose 

of the proposed concession contract is to reorganize the 

concession facilities in the manner described in the Concession 

Services Plan and the Housing Plan. This will require 

demolition, construction, and the rehabilitation of both historic 

and non-historic facilities. It may cost as much or more than 

$100 million over the life of the 15-year concession contract. 

It is significant to note that this work will be financed through 

a capital commitment made by the proposed new concessioner. 
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Benefits expected under this proposed contract include a 15.2\ 

reduction parkwide in visitor lodqinq, with remaininq lodqinq 

updated and made more efficient. Dining seats will increase from 

2700 to 2830. Shuttle service will increase in frequency of 

service and areas served. The concessioner headquarters, and 

maintenance facilities, will be moved out of the valley. Sales 

facilities for groceries and gifts will be consolidated to lessen 

the impact on the park. Significant maintenance activities will 

be covered by the new concessioner. And the contract will result 

in relinquishment of possassory interest in the existinq 

concession facilitias, and the concessioner will not retain 

possessory interest in the new development. The term of the 

contract is reduced from 30 years to 15 years, creating greater 

flexibility to meet changing conditions. We estimate the 

collected value of these and other changes to result in a return 

to the government of 20.2 percent of the concessioners annual 

gross receipts. 

The current concession contract for hotel and other services for 

Yosemite National Park expires on September 30, 1993. Under an 

arrangement facilitated by the National Park Foundation, the 

National Park Service undertook in 1992 a procedure to select a 

new concessioner. The National Park Service effort to select the 

new concessioner was conducted in two phases: Phase I was the 

selection of applicants preliminarily considered to meet the 
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principal selection factors of related experience and financial 

capability to undertake the obliqations of the new concession 

contract. Phase II was the selection of the best offer submitted 

from amonq applicants qualified under Phase I. 

The Phase I prospectus was issued on April 6, 1992. Twelve 

applicants were determined by the National Park Service in Phase 

I as qualified to submit offers in Phase II. The Phase II 

prospectus was issued on July 15, 1992, and offers were to be 

submitted by·November 16, 1992. Six offers were received in this 

competitive process. 

A 10 person evaluation panel was assembled on December 1, 1992, 

for analysis of the offers and the preparation of a summary of 

the respective responses. A selection panel was established to 

review the work of the evaluation panel, review these offers and 

select the best overall proposal received for award of the 

contract. The "best proposal" was described in the prospectus as 

that offer which is considered most likely to effectively achieve 

the objectives of the National Park Service for concession 

services and facilities in Yosemite National Park as stated in 

the prospectus and related documents. In addition to conformance 

to the terms and conditions of the prospectus, the principal 

factors considered in the selection of the best proposal were the 

experience, related background, and financial capability of the 

offeror. Since this was a competitive process, the responses 
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submitted from the competitors by November 16, 1992, had to be 

coaplete and stand on their respective merits. 

All the offers, except one considered non-responsive, were 

determined satisfactory in reqard to the principal factor of 

experience and related backqround. The results of the evaluation 

of financial ability and conformance to the terms and conditions 

of the prospectus were more varied. Several of the offers did 

not contain the required compelling evidence of an ability to 

provide $12 million of initial equity capital, and several were 

conditioned on substantive changes to the proposed concession 

contract for the benefit of the offeror, including shifting of 

environmental liabilities, contrary to the terms of the 

prospectus. 

Only one offer, that of Delaware North Companies, Inc., was 

determined to meet all the principal selection factors. The 

Delaware North offer was clearly the best overall offer in the 

opinion of the selection panel and was selected on December 17, 

1992, for.negotiation of the final concession contract. In this 

regard, Delaware North Companies, Inc. demonstrated strong 

financial and management capability, is experienced in the type 

of operations conducted at Yosemite, and agreed, without 

limitations, to commit between 4 1/2% and 5% of its gross 

revenues for the purposes of implementation of the concessions 

Services Plan. This is estimated to total between $90 - $100 
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million over the term of the contract. I would like to submit for 

the record a copy of our December 17, 1992, evaluation document 

which provides full details as to our reasons for selecting 

Delaware North Companies, Inc., as having submitted the best 

overall offer. 

The National Park Service is in the process of negotiating final 

contract terms with Delaware North Companies, Inc. and 

anticipates forwarding it to secretary Babbitt in the near future 

for submittal to the Conqress for the required 60 day waiting 

period before final execution. When the contract is fully 

executed, Delaware North Companies, Inc., will take over 

concession operations at Yosemite on September 29, 1993. 

This is the first major contract siqned under our new concession 

management requlations, and the realization of this contract will 

represent a great day in the history of Yosemite National Park 

and in concessions management generally throughout the National 

Park System. 

This concludes my testimony, Mr. Chairman, and I would be happy 

to answer any questions you may have. 
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United States Department of the Interior 
NATIONAL PARK SERVICE 

P.O. BO!C 17127 
W.UHINCTON. D.C 20013-11l1 

•• acnY atna •o· 

Memorandum Do•-" ''J/;f)/ 
To: 
From: 

The Deputy Direccor 
Chairman, Seleccion Panel for the Yos~~ 
Concession Concracc, Hotel and Other S~ices 
Review of Yosemite .Concession Contracc: O_tfers Subject: 

/ 

The current concession contract for hotel and other services for 
YosemJ.te National Park exc:~.res on SePt:ember 30, 1993. Under an 
arrangement facilitated by the National Park Foundat:ion, t.he 
Nat:ional Park Service is presently in the posit.ion of being able to 
select a concessioner !or the new concession concrace on a 
competi~ive basis. The NPS process t.o select the new concessioner 
is being conducted in two phases. Phase I was the seleceion of 
a~licanes initially meeting the principal selection factors of 
related experience and financial capability to undertake the 
obligaeions of the new =oncession contracc. Phase II is the process 
whereby applicanes qualified under Phase I and which submit a 
resoonsive offer in conformance to the terms and conditions of the 
Phase !I orosPectus are ::;reher evaluat:ed ::o select: ::he best 
overall offer submitted. 

The :hase I prospectus 'Nas issued on April. 6 • l9 92 . Twelve 
applicants were determ:~.ned l::y NPS in Phase I as qualified to submit 
offers in Phase II. The Phase II prospectus was issued on July 15, 
:992, and offers were su.bm~:::ed by November :5, 1992. Six offers 
were =eceived as follows: 

Amfac Resor:s, :nc. 
California Natural Resources Management, :nc. 
Delaware North Companies, :~c. 
TW Recreacional Serv1ces, :=c-
YosemJ.t:e Park Services, ~.:. 
YRT Ser7ices C~rporation 

The Yosemite Concession Selection Panel was established to review 
these offers and select: :::e best overall proposal received for 
award of ~he coneract. ~he "best proposal• is described in the 
prospect:us as that: otfer >~ilich is considered most :ikely t:o 
effectively achieve the objectives of the National Park Service for 
ccncess:~.on services and ::ac:~.lities in Yosemite National Park as 
stated :.n :::he prospectus and related document:s. In addition to 
confo:o:nance to the terms and conditions of t:he prospect:us, the 
princ!pal factors t:o be cc~idered in the selection of ~he best: 
proposal are the exper:~.ence. related background and : inancia.l 



18 

capability of the offeror. ~ese principal factors are set forth in 
the Phase I prospectus Selection Criteria. Particularly, Phase I 
applicants had to demonserate sul:lstant:ial competence eo operat<e a 
oomDlex, service-oriented bus1ness and demonstraee with reasonable 
assurance the ability to prov1de nat less than $12 million initial 
eauitv caDital. The five Parts of the additional SelectiOD Criteria 
contained in the Phase II prospectus contain mare specific criteria 
related to these principal factors (Part II and Part V Selection 
Criteria) and a variety of secondary criteria, including the level 
of the offeror's concess1on facility financial commitments 
!Selection Criterion 16), Equal Opportunity programs (Selection 
Criterion 9), and, the offeror's understanding and commitment to 
the preservation and interpretation of the resources of Yosemite 
NationLI. Park (Pare IV Select::.on Criteria or •resource preservation 
cri ceria • l . 

All the offers, except one considered as non-responsive, were 
deeermined satisfactory in :-egard to the principal factor of 
excerience and related backorcund. The results of the evaluaeion of 
=inanc1al abiliey and conformance to the terms and condieions of 
:he prospeceus were mare var::.ed. Several of the offers did not: 
contain the required •compel::..:.ng evidence• of the abili:y to 
provide Sl2 milliOD of ini:::.a: equity capital and several were 
cond:i.t::i.oned on sul:lstant:ive :::nanges to ehe proposed concession 
contract for the benefit of :he offeror, including shifti::~g of 
envirollllll!ntal liabilities, c:::::::::rary to the terms of the prospectus. 
~nly one offer was determined :o meet all the principal selection 
::ac::ors. This offer is clearly the best overall offer :!.::1 the 
opinion of the Selection Panel :or the reasons discussed below. 

Selection Panel: 

Chair, Mr. John H. Davis, Associate Director, Operations 

Mr. Stanley Albright, Regional Director, Western Region 

Mr. Michael Finley, Superintendent, Yosemite National Park 

Mr. Lee Davis, Chief, concession Division 

Mr. Calvin Cooper, Acting Assistant Director, Denver 
Service Center 

In addition, an evaluation panel assisted the Selection Panel in 
assessing the offers received. 

Evaluation Panel: 

Chair, Mr. Stephen Crabtree, Chief, Division of Concession 
Program Management, Western Region 

Mr. Klaus Christiansen, staff Accountant, Concession Program 

2 
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Management, Western Region 

Mr. Joe Pearson, Staff Accountant, Concession Management 
Division 

Mr. Bob Moody, Chief, Planning and Programs Branch, Concession 
Management Division 

Mr. Marty Nielson, Chief, Concession Division, 
Yosemite National Park 

Mr. Robert Yearout, Chief, concession Planning and 
Analysis Division, Denver Service Center 

:onsultants: 

Mr. David M. Dornbusch, President, David M. 
Dornbusch & Company, Inc. 

Mr. Adam Block, Principal, Block and Associates 

Mr. R. Maurice Robinson, CRE, Principal, Real Estate and 
Hospitality consulting, KPMG Peat Marwick 

counsel: 

Mr. Lars A. Hanslin, Senior Attorney, 
Office of the Solicitor, Department of the Interior 

The summarv evaluations of offers set forth below should be read in 
conjunction with the attached techn~cal evaluations of each offer. 
Each of the five Parts of the Phase II Selection Criteria are 
aoolied to the offers in the technical evaluations to establish a 
rac~ng of satisfactory' marginal, or unsatisfactory for each 
criterion. The percentages and dollar amounts set forth below 
reflect NPS adjustments to the amounts proposed by each offer to 
accommodate the offer's varying assumptions and conditions. Four 
and fifteen vear calculations of CIF contributions are included 
because of the four year franchise fee reconsideration periods set 
forth in the contract. Ccntributions after the first four years are 
subject to change. Accordingly, the level of contributions 
committed in the first four years is of greatest significance. 

~ac Resorts, Inc. IAmfacl 

Amfac is a part of the JMB group of comoanies and is known to the 
NPS as an existing concessioner in "several oark areas. The 
Selection Panel cons~ders that Amfac offer demonstrates 
satisfact::Jry experience and background and responded satisfactorily 
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to the resource preservation and Equal Opportunity factors. Its 
financial capability is somewhat weaker than other that of other 
offerors but it does demonstrate that it is in a position to 
provide the required $12 million initial equity capital. The 
company offered a CIF contribuc~on of 1.9t in the first four years 
of the contract and 3.1\ over :5 years (for a S34.l million total 
present valuei . This was the lowest CIF percentage of any of the 
offers. 

In addition, Amfac's offer was conditioned on a release from the 
government and transference to the government (to the CIF) of 
certain pre-existing environmental and tort of YPCCO, including 
what is estimated to be, for comparison purposes, a Sl2.5 million 
liability for environmental m1tigation. Award of the contract on 
these conditions, even if otherwise acceptable to NPS as lawful and 
~n the best interests of the government, would require 
resolicitation of the contract: proposal as the conditions are 
material and substantively i:nprove the proposed terms of the 
contract for the offeror. =~ addition, these conditions, if 
accepted, would impact the qual:.:y of service to the visitor as the 
CIF would be substantially red~ced making less money available for 
improvement of concession fac~l!ties and services. 

Amfac•s offer is specifically =aced unsatisfactory with respect to 
Criteria 16, and, marginal wich ~especc to Criterion 6 as discussed 
further in the attached evaluat~on. 

Califo~ia National Resource Man&q~t, Inc. ("CHRK") 

This offer does not contain significant required information 
causing the Selection Panel to consider it to be non-respons1ve to 
the prospectus although it: was ::onetheless evaluated for comparison 
purposes. It was found to be very different from the other offers 
received in that it essentially reverses the transaction proposed 
by the prospectus. Rather tr~n the government receiving without 
condition a percentage of :he g=oss receipts of the concessioner•s 
ooerations in the form of a con:~ihution to the contract's Caoital 
Lmprovement Fund ("CIF•) and ::=e concessioner retaining as profits 
amounts in excess of t.his co::cribut:ion and its excenses. CNRM 
proposes that it would receive 5% of the gross receipts of the 
business and place on the government the risk of operating and 
other expenses. Further. the c:!er effectively does not commit to 
purchase of the Yosem1te Par:<: and Curry Company ( "YPCCC") as 
=equired by the prospectus and does not commit, as required, to 
contribute a specific percentage of gross receipts to the C!F. 

CNRM's non-responsive offer spec~fically Wa$ rated (for comparison 
9urposesl unsatisfactory w~th to all but three Selection 
Criteria as discussed further ::: attached evaluation. 

Delaware North Companies, Inc. DNCl 
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!JNC is a privately held, family-owned company headquartered in 
Buffalo, New York, which operates a number of food service 
concessions in the United States and abroad and has hotel 
operations through its Australian holdings. The Selection Panel 
considers that the company has satisfactory experience and 
background ::o conduct >:he Yosemite concession operations. The 
Selection Panel also considers that ~ts offer is satisfactory with 
respect to Equal Opportunity and resource preservation factors. In 
addition, DNC is financially strong with a positive balance sheet 
evidencing its ability to provide the required $12 million initial 
equity capital. 

DNC proposes a contribution of 5.2% of annual gross receipts to the 
CIF (4.7% in certain limited circumstances). The 5.2% contribution 
has a $56.5 million present value. The company places no conditions 
un acceptance of the stated terms of the prospectus and contract 
and budgets Sl6. 9 million (but imposes no cap on this or other 
liabilities) to cover environmental mitigation expenses (from its 
general resources or revenues, not from the C!Fl. In addition, DNC 
projects that it will make substantial capital investments over and 
above its CIF contributions. 

::lNC' s offer is rated satisfactory with regard to all Selection 
Criteria as discussed further in the attached evaluation. 

Tlf Rec.reatio:a.al Service•, Inc. ( 'I'WRS l 

TWRS is also a company which is a current concessioner at several 
parks. The panel considered chat its offer demonstrates 
sacisfactory exoerience and background and the offer is 
satisfactory with respect to Equal Opportunity and resource 
preservation factors. It appears to have the financial ability to 
?rovide the Sl2 million equity contribution although restrictions 
by current T'.iRS creditors on additional debt may need to be 
~vercome. The company offers an effective CIF contribution of 5.3% 
:or the first :our years of the contract and 5.8% over che fifteen 
year cerm \$63.5 million total present value). However, the offer 
.:;:reposes to cransfer envir::nmental mitigation obligations in excess 
of s l2. 5 million to the government: (referencing the CIF as the 
source of such excess fundsl and states that uoon the exoiration or 
cerminacion of che contract ic would not be responsible for pre· 
exuc::.ng liabilities of YPCCO. ':!'he offer specJ.fically states in 
:his regard t!:at "NPS wil::. :::ause any new concessioner to assume any 
and all pre~existing lia.bilicies of Y'PCC0. 11 

:'hese limitations of liability could reduce substantially the 
::ffer•s financial benefits to che government and be detrimental to 
·Jisitor service because of the proposed additional burden an the 
::F and subsequent operators. As with .;rntac's offer, such 
conditions, which constitute material changes to the contract far 
::he benefit of the offeror, could not be accepted, even if 
otherwise lawful and in t~e government's best interests. without 

5 
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resolicitation of the proposal. 

The offer was also unclear as to whether the company would accept 
the terms of the MCA financing without change, a requirement of the 
prospectus applicable in circumstances where the MCA financing is 
to be utilized. 

TWRS's offer is specifically rated unsatisfactory with respect to 
Criterion 16 and marginal with respect to Critt•ria 6 and 15 as 
discussed further in the attached evaluation. 

Yoa..tta Park Servicaa, L.P (YPS) 

YPS is a limited partnership with Randolph Read as General partner 
and with George Gillett, Executive Officer of Vail Associates, and 
uthers as a management team. It is not an ongoing business concern 
but the Selection Panel considers that the offer demonstrates 
satisfactory experience and ~elated background. It is also 
considered that its offer is satisfactory with respect to Equal 
Opportunity and resource preservation factors. However, the 
company's financial capability is unsatisfactory as the individual 
whose permission is needed to commit to funding was not party to 
the offer, and, in any event, :he offer does not contain required 
evidence to demonstrate that adecuate funds are in fact available. 
The YPS offer also states that che commitment it makes to accept 
the terms and conditions of :he contract is subject to the 
discretionary approval of an ~ndividual who is not party to the 
offer, thereby effectively making the offer conditional and non· 
binding contrary to the terms of the prospectus. Award of the 
cont:ract to YI?S would, in effect, give YPS an option on the 
contract. Such an award could Frcve detrimental to the quality of 
visitor service as there is no assurance that YPS would accept and 
implement the contract as presented in a timely manner, if at all. 
In any event, the contract could not be awarded to YI?S on this 
option basis without ~esolicitation of the concession opportunity 
because of this material chance co the terms of the solicitation 
for the benefit of the offeror. 

The offer proposes a 5% CI~ contribution ($54.3 million present 
value!. The Selection Panel was ~oncerned, however, with the fact 
that the pro forma submitted with the offer does not include any 
budgeted amounts for environmental mitigation, estimated at $12.5 
million for comparison purposes. 

YI?S's offer specifically is ~ated unsatisfactory with respect to 
Criterion 15 and marginal with ~espect to Criterion 8 as discussed 
further in the attached evaluat~on. 

YRT Servicea Corporation IYRTC: 

YRTC is a newly formed comoanv with an experienced board of 
directors and management team cut is not an ongoing concern. The 
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Seleccion Panel considers chac che offer demonscraces sacisfactory 
experience and relaced backgPOund. The Seleccion Panel also 
considers chac YRTC offer is sacisfaccory wich respecc to Equal 
Opporcunity and resource preservacion factors. However, YRTC did 
not present required evidence of an ability to fulfill the stated 
financial reauirements. The offer scaces that YRTC has raised only 
$7 !!tillion of the $12 million mini..~ requirement for equity 
caoital but intends to raise the balance by award of the contracc. 
The $7 million the offer states has been raised was accomplished by 
a private stock placemenc. The offer did not contain copies of 
purchase pledges for the $7 million nor does it present any 
evidence to the effect that it has the ability to raise the balance 
of the $12 million. The prospectus, in this regard, requires 
offerors to submit specific •compelling evidence• of an ability to 
obtain the necessary financing. The Selection Panel considers that 
"iRTC does not meec the principal factor of financial capability. 

YRTC proposes a CIF contribution of 2t for the first four years of 
:he contract and 6.lt for the balance ($65.7 million total oresent 
value) . However, a substantial portion of this concribucion is 
conditioned on a sharing of profits in later years of the contract, 
an evencuality which is not assured. 

The offer also proposes to limit YRTC's environmental mitigation 
iiability to $12.3 million requiring indemnification from the 
governmenc or MCA in this regard. The offer further assumes that 
imolementation actions under the Concessions Services Plan or 
Housing Plan will be subject to negotiation with NPS, including the 
:evel of contribution to the CIF. This assumpcion is contrary to 
t:he terms of the prospeccus and concracc. Accepcance of this 
assumpcion by NPS would impact ::he ability of NPS to i!!tplement 
these plans as needed and could prove detrimental to visitor 
service as the effect could be to reduce concributions to the CIF 
and/or i!!tpede i!!tplementation of concession i!!tprovemencs. In any 
evenc, such assumotion and limitation of liabilitv could noc be 
acceoted, even if otherwise lawful and in the best i;terests of the 
government, without resolicitation of the concession opporcunity 
because ~!ley constitute material changes ~o the !:erms of the 
solicitation for the benefit of the offeror. 

YRTC is specifically rated unsatisfactory with respect to Criteria 
:s and ~5 as discussed further in the attached evaluation. 

RECOMIIDlDA'l'IOll'. 

C'he Selection Panel considers that ::he offer of Delaware North 
Comoanies, Inc. is the best overall offer as it is the one 
considered as most likely to achieve the objectives of the National 
?ark Service for concession services and facilities in Yosemite 
Nat~onal Park. The Selection Panel, accordingly, recommends that it 
be selected for award of the final concract. DNC clearly has the 

7 
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experience and financial strength to effecr:.ively impl~t the 
contract, and, its offer conforms in all respects to the terms of 
the prospectus and accepts the liabilities of YPCCO, including 
environmental mitigation, without conditions. Further, the ONC 
offer proposes a sound Equal Opportunity program and demonstrates 
a solid understanding of and conmitment to the resource 
preservation and interpretation goals of the Nati"Onal Park Service. 
Its proposal to contribute a specific percentage of its gross 
receipts to the CIF, although not the higheet of all the offers, is 
generally comparable and. significantly, is unconditional (contrary 
to other offers received). It is also supported by pro formss which 
indicate an excellent understanding of the business risks and 
opport:unities involved. DNC is the only offeror to be rat:ed 
satisfactory on all Selecr:.ion Criteria. 

B<~cause of the strength of the DNC offer and the substaneial 
weaknesses of all other offers received with respect to principal 
selection factors as discussed above, the Selection Panel does not 
address in this summary evaluat:ion or recommendation the relat:ive 
differences between the offers with respect ::.o all five Parts of 
the Phase II Selection Criteria. The attached technical evaluar:.ions 
do assess and rate each of!er with respecr:. r:.o each Seleceion 
criterion. 

:£ you concur with this recommendation, please so indicat:e by 
signing under the concurrence line below. 
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Mr. MILLER. Thank you, Mr. Davis. 
We have a series of questions, and I think what we will do is I 

will start off and, obviously, as we generally do, we will allow other 
members to ask questions. 

For my purposes, we have broken this process down into three 
different areas: the overall policy of what is being engaged in here; 
the process; and the actual purchase. Let me, if I might, begin with 
the process. 

You mentioned that the closing date for Phase II was November 
16. Is that correct? 

Mr. DAVIS. Yes, sir. 
Mr. MILLER. My understanding also is that it is estimated that 

about 50,000 pages of material were turned in to you in response 
from the people who thought that they could make a bid. Is that 
correct? 

Mr. DAVIS. There was a great deal of material. I don't know how 
many pages, but it was substantial. 

Mr. MILLER. You said in your testimony this morning that you 
put together a 10-person evaluation committee on December 1. 
That's right? 

Mr. DAVIS. Correct. 
Mr. MILLER. And then the announcement was made on December 

17. 
Mr. DAVIS. That is correct. 
Mr. MILLER. Can you walk us through what went on during the 

evaluation process between December 1 and December 17 on these 
bids? 

Mr. DAVIS. Basically what took place was the evaluation panel 
met, as I pointed out, on December 1 and began the process of re-
viewing the responses of each of the concessioners to the 16 criteria 
called for in the statement of requirements. They· worked on this 
for 9 or 10 days and prepared summaries of those evaluations and 
reviewed a great deal of detail concerning each company's offer. 

This was prepared in written form, and this team, which was 
comprised of National Park Service professionals and three consult-
ants from the outside, prepared their report that was then pre-
sented to the selection panel, which I chaired, and we met in San 
Francisco on December 10 to review the work of the evaluation 
panel, to review in summary the offers, as they were presented to 
us, and to make a recommendation therefrom of the best overall 
offer in our judgment. 

We completed that work preliminarily on the morning of Decem-
ber 11, returned to Washington. The selection panel met again in 
Washington on December 16 and reaffirmed our decision and pre-
sented and reviewed our draft that was presented to the deputy di-
rector. 

Mr. MILLER. Was there any determination in advance of what 
would be fatal to a bid and what wouldn't? If you failed on 1 cri-
terion or 3 criteria of the 16 criteria that you mentioned, was dif-
ferent weight given to those? 

Mr. DAVIS. Basically there were principal or primary factors. 
There were no drop-dead factors or if you fail, you're out type of 
thing. Every proposal was fully considered. 
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But the principal factors that we attached the most weight to 
were those associated with the business experience and expertise 
to be able to conduct an operation of this magnitude and size and 
a background that reflected that. All of the companies qualified in 
that arena. 

The second principal feature was the financial capability of the 
company that was submitting a proposal and its ability to meet fi-
nancially the requirements that we had stated. 

Mr. MILLER. The question as to the qualification of whether they 
had the wherewithal to carry on the activities needed as a conces-
sioner in Yosemite was determined how? Was that determined by 
their current activities engaged in, their previous activities? Did 
you visit their operations to make that determination? 

Mr. DAVIS. No, we did not visit their operations to make that de-
termination, but we confirmed the written record that they submit-
ted with respect to that. 

Mr. MILLER. What do you mean? 
Mr. DAVIS. Well, they had to document in their response to our 

statement of requirements what their management expertise in 
this area was, and we confirmed the validity of that and made our 
decisions based on it. I would point out again that all of the offers 
were found satisfactory in that arena. 

Mr. MILLER. Well, okay, did you confirm what they submitted to 
you as to the quality of their current or past endeavors to be able 
to judge the management quality we can expect in Yosemite? 

Let me, if I might, just for background. Of the bidders, some had 
ongoing operations, as does Delaware North in a related field, and 
I guess in actual accommodations in Australia, I believe. 

Mr. DAVIS. Yes, sir. 
Mr. MILLER. One was the concessioner of the park. Others were 

made up of people who had experience in some facet of this indus-
try and that entity was not currently running any business in this 
field. Is that correct? So, you had a range of people and experi-
ences. 

Mr. DAVIS. That is very correct. We had two offerors that were 
currently park concessioners, Delaware North, as you described, 
and then we had two organizations at least that were newly 
formed, but who had employed and had members on their board of 
directors who had experience in related activities, some within the 
National Park System itself from past employment. So, their quali-
fications were verified as being quite adequate to meet our needs. 

Mr. MILLER. When you say their expertise, you're talking about 
what? Their business ability within this field to deliver these serv-
ices? 

Mr. DAVIS. Yes, sir, their experience in this kind of an operation 
in past activities. 

Mr. MILLER. I guess what troubles me is that, given the nature 
of the contract, I am trying to determine whether we were basing 
this upon experience in the field, or is it expertise, or is it the high 
probability that they will be able to deliver what we expect of a 
concessioner in a park like Yosemite, and how did you determine 
that when you had these ranges. 

You had a person that you have had ongoing experience with in 
terms of the current concessioners. You are able to look at their op-
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eration where they now have concessions and extrapolate whether 
or not that is the kind of operation that is worthy of the Yosemite 
contract. 

Mr. DAVIS. Correct. 
Mr. MILLER. Then you had two people who personally had experi-

ence, but no ongoing operations of that particular entity. How did 
you make that extrapolation? 

Then you had Delaware North that has a great deal of experi-
ence in handling the public in a number of related fields, but not 
exactly this field, and yet also has some foreign operations where 
they do do accommodations. 

The threshold is whether they were satisfactory or unsatisfac-
tory. That doesn't delineate a great deaL 

Mr. DAVIS. We basically had three general ratings of the various 
offerors in the different elements, which were satisfactory, mar-
ginal, or unsatisfactory. Now, if all other efforts had been equal in 
other dimensions and we got down to a final decision based on the 
absolute expertise and background of a concessioner, we would 
have had to have pursued the question that you were asking me 
in more depth than, in fact, we did. But we were reasonably as-
sured that each of the offerors was quite capable of carrying out 
the Yosemite operation. 

Mr. MILLER. How did you arrive at the decision to judge the bids 
based upon satisfactory and unsatisfactory? 

Mr. DAVIS. Basically if they met the requirements as stated in 
our statement of requirements, if they were responsive, they were 
found satisfactory. If there were perhaps some questions on minor 
elements of their response, we identified them as marginal. If they 
clearly were nonresponsive to one of the criterion that we had stat-
ed, in our judgment we found it unsuccessfuL 

Mr. MILLER. So, it is not exactly a hard-and-fast rating system 
here, and I don't know that it should be. We have been led to be­
lieve that for a while there was an ongoing discussion about wheth-
er to try to rank the bidders within each of the 16 criteria on a 1-
5 or 1-10 scale, whatever it would be, but some ranking system 
and then compiling that. Apparently that was rejected, and the no-
tion was to go with essentially one threshold. Either you were sat-
isfactory or unsatisfactory. I am just wondering why that decision 
was picked. 

Mr. DAVIS. Well, basically when we found that responses were 
clearly unsatisfactory in principal elements of our requirement, rel-
ative principally to financials and/or transfer of liability to the 
United States, we felt that we need not take that decision any fur-
ther other than general evaluation of everyone's offer, which we did 
in each element. 

Mr. MILLER. Is it your belief that that was clearly transmitted 
to each of the bidders? 

Mr. DAVIS. Well, it was very clear that they had to meet the 
statement of requirements that we put in the offer that they were 
responding to. 

Mr. MILLER. That in itself could be fatal. 
Mr. DAVIS. Well, not necessarily fatal. If there had been a variety 

of unsuccessful elements, we may have had to go back into further 

73-649 0 - 93 - 2 
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evaluation and negotiation. If all of them had been unsuccessful in 
elements, it would have changed our approach. 

Mr. MILLER. Mr. Hansen. 
Mr. HANSEN. Thank you, Mr. Chairman. 
Mr. Davis, in light of the chairman's comments about this rating 

of satisfactory, marginal, or unsatisfactory, on page 5 you say only 
one offer, that of Delaware North Companies, was determined to 
meet all the principal selection factors. At issue in this lawsuit is 
the National Parks and Conservation Association. Under your rat-
ing of satisfactory, marginal, or unsatisfactory, where did you rate 
them? 

Mr. DAVIS. Was it Yosemite Restoration Trust you're asking 
about? 

Mr. HANSEN. National Parks and Conservation Association. No. 
Excuse me. Yes, the Restoration Trust. I'm sorry. 

Mr. DAVIS. The Yosemite Restoration Trust was basically unsat-
isfactory in its response to the statement of requirements relative 
to financial capability, and they were unsatisfactory in response to 
a decision they made to cap and condition their commitment to the 
environmental mitigation measures. 

Mr. HANSEN. So, the three criteria that the chairman has talked 
about and you talked about, you gave them the lowest rating. Is 
that right? 

Mr. DAVIS. Yes, we did. 
Mr. HANSEN. Mr. Davis, in the March 6 issue of the Congres­

sional Quarterly, a spokesman from the National Parks and Con-
servation Association is quoted as saying the following about the 
National Park Service concessions management. "Reform is needed. 
The existing system is the most archaic, environmentally destruc-
tive, fiscally irresponsible taxpayer ripoff run by the Federal Gov-
ernment." The Federal Government is a pretty big outfit, but any-
way, I was just curious what your reaction to this characterization 
of the National Park Service concession program would be. 

Mr. DAVIS. I guess the attribution is the gentleman's position, 
and I feel that certainly in this effort that it was handled in a com-
pletely professional and, in my judgment, unless we learn other-
wise in this process, very efficient manner. 

Mr. HANSEN. I understand that Secretary Babbitt's choice for the 
assistant secretary with oversight of the National Park Service 
served on the board of the Yosemite Restoration Trust which sued 
the National Park Service for its selection of Delaware North. 

Just out of curiosity, do you know how many other suits that The 
Wilderness Society has filed with the National Park Service in re-
cent years? Do you have a running record of that anywhere? 

Mr. DAVIS. I do not have a running record of it mentally. We may 
have it organizationally. 

Mr. HANSEN. Say that again please. 
Mr. DAVIS. I do not have a recall of that at the present time. We 

may have it organizationally, and if we do, I'll be happy to provide 
it for the record. 

[The information follows:] 
The Wilderness Society has filed two suits against the Secretary of the Depart-

ment of the Interior in the previous ten years: a suit was filed against Donald P. 
Hodel April 28, 1988, and against Manual Lujan November 12, 1993. 
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Mr. HANSEN. We recently went through a little flap last year 
about Members cashing checks when they did not have money to 
support them. As the ranking member of the Ethics Committee, 
half of the committee had to recuse themselves because they felt 
a little embarrassed getting involved in it. 

Do you believe that, if confirmed, this assistant secretary should 
recuse himself from all future matters pertaining to Yosemite park 
management or just to those involving the concessioner? 

Mr. DAVIS. I think that is a matter for his judgment to be struc-
tured by him and the Secretary in consultation with the Congress. 

Mr. HANSEN. You should be the politician, not us. [Laughter.] 
Mr. DAVIS. I have no choice at this moment. 
Mr. HANSEN. Excellent answer. 
Thank you, Mr. Chairman. That's all I have. 
Mr. MILLER. Chairman Vento. 
Mr. VENTO. Thank you, Mr. Chairman. 
Mr. Davis, we appreciate the effort and work that the Park Serv-

ice has put in. This is obviously sort of a maiden voyage. We are 
trying to get done a rather difficult and unique contract and policy. 
As I said, I am interested in both the specifics with regard to Yo-
semite and the precedent that is being set. So, we want to get it 
right. 

I understand here, of course, we had an agreement that was exe-
cuted by Secretary Lujan. In fact, he announced it after I had a 
hearing at one point. Mter the hearing, he announced that he was 
going to execute this particular agreement with MCA or 
Matsushita. . 

There was a purchase agreement, and that is one point. Then, 
of course, during the process you developed bid criteria and win-
nowed this down. Finally, after bids were made, you come to an ac-
tual formal contract agreement. 

My question is, did the final contract agreement that was arrived 
at in any way modify the purchase agreement that was executed 
previously and/or did it in any way change the bid criteria? 

Mr. DAVIS. In my judgment, the answer to both of those ques-
tions is negative. 

Mr. VENTO. My understanding is that the draft contract provided 
to bidders assumed that the next concessioner would pay MCA in 
cash, rather than accept the financing terms of the purchase agree-
ment. Is that correct? 

Mr. DAVIS. I do not believe that it is totally correct. It is my un-
derstanding that we called for the successful bidder to assume a 
note at the beginning of the contract for the effective value of $61.5 
million and to repay that in cash on monthly payments over the 
15-year term of the contract plus interest. 

Mr. VENTO. Well, I am sure we are going to get a different per-
spective on this because, if the proposed contract is finalized, will 
that be the arrangement? It will not be a cash arrangement, in 
fact. It will not be a cash-out at the onset, but in fact, Delaware 
North plans to accept the financing terms, don't they, from MCA? 

Mr. DAVIS. Yes, they agreed to accept the term that I just out-
lined. 

Mr. Chairman, if I might add, Mr. Hanslin helped me on this a 
little bit. The offerors had an opportunity to either accept the fi-
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nancing package negotiated with MCA or to come up with· their 
own financing at the beginning of the contract and pay it off as 
they chose to do so. However-and I think this is significant-all 
of the offers that we received elected to remain with the financing 
that had been negotiated with MCA. 

Mr. VENTO. Was it necessary, therefore, to modify the draft con-
tract to reflect these financial arrangements? 

Mr. DAVIS. It was necessary only to articulate which final choice 
they would take and to put that into the contract language, yes. 

Mr. VENTO. Well, under this arrangement on the MCA note, 
what is the status of the possessory interest? I guess really the 
benchmark here was to buy out the possessory interest, that that 
would basically come to this price of $61.5 million with interest on 
September 30, 1993. This is really at the heart I think of this issue. 
What happens with the possessory interest? Was a value assigned 
to the possessory interest? What happens to it? Was a value at-
tached to it? 

Mr. DAVIS. The value is the value of the note. 
Mr. VENTO. $61.5 million. 
Mr. DAVIS. Yes, sir. That is still held by the MCA Corporation, 

and Delaware North, or anyone that would have received this con-
tract, will not have a possessory interest in the value. They will be 
responsible for paying it back under the terms of the contract. 

Mr. VENTO. But this is part of the agreement. We are, obviously, 
in essence, saying that part of the payment will go to this. There 
is no special fund created for it I guess. They accept the note. 

What would happen if the proposed contract were terminated be-
fore the end of the 15-year period? 

Mr. DAVIS. If that were to happen, MCA reserves the right to se-
lect a new concessioner in Yosemite with approval of the National 
Park Service to meet the obligation of the contract. 

Mr. VENTO. Well, this is an unusual precedent where MCA would 
be put in the driver's seat to make the first selection. Obviously, 
the Government would have veto authority, but we would really be 
out of the loop in terms of going to a bid process or opening this 
up. They would have the first option. Is that correct? 

Mr. DAVIS. They would have the option to select a successor, and 
we would be very much involved in the approval of that selection. 

Mr. VENTO. They have no such option today in terms of the ini-
tial contract with the note, do they? 

Mr. DAVIS. They don't have it today relative to the note that they 
have agreed with us to take over. However, other concession oper-
ations within the National Park Service, if they change hands dur-
ing the term of the contract, are handled in exactly the same way. 

Mr. VENTO. Well, it is important we understand this, Mr. Davis, 
I think. I think we are trying to break precedent here. 

What rights would MCA have in the event of that termination? 
They would have the right to do what you said. Pardon me. I won't 
ask that question. 

What would be the status of the possessory interest then? The 
Park Service really has an equity in this. Some of this payment, 
in other words, at the end of the term would come to reside and 
be in the possession of the U.S. Government, the Park Service. 
What would happen at that particular point? Would the tenns of 
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that contract then change? We have a kind of a big interest in 
terms of this process. 

Mr. DAVIS. The United States would have the value of that inter-
est that had been repaid by the concessioner, and MCA would still 
have the value of the unpaid balance on their note. 

Mr. VENTO. The possessory interest would decrease over the 15-
year period of the note. Is that correct? 

Of course, this 15 years, in fact, was an arbitrary date, was it 
not? This date was actually arrived at in the bidding process in the 
bidding criteria. Is that correct or not? Or was it in the purchase 
agreement? 

Mr. DAVIS. The 15-year term of the contract was determined by 
the National Park Service in looking at the financial potential of 
this operation and structuring it around a realistic opportunity to 
achieve the goals that we are setting out to do in protection of re-
sources and providing better visitor services to the park. 

Mr. VENTO. Well, just one more question on this possessory inter-
est. The value of the possessory interest was really not something 
on which an appraisal was given and so forth, that we actually 
have documentation for. Is that correct, Mr. Davis? 

Mr. DAVIS. There was a process followed. It was not a real estate 
appraisal. 

Mr. VENTO. So, the possessory interest was realJy a negotiated 
settlement between the Park Service or the Department of the In-
terior and Matsushita. Is that correct? 

Mr. DAVIS. Yes. It was a negotiated value of that based on facts. 
I was not personally involved in the actual sale. 

Mr. VENTO. No, I understand. The Secretary was. 
But the results of that, of course, weigh heavily in terms of what 

the terms and conditions are for this bid and for the contract. For 
instance, one of them dealt with the mandated requirement of ac-
ceptance of liability by the successful bidder to accept any type of 
cleanup liability, any of the other types of liability. There were two 
specific liabilities. One was for executive compensation contracts 
that were a liability with MCA, and the other was with this type 
of cleanup, toxic and other types of problems. Is that correct? 

Mr. DAVIS. Yes, sir. 
Mr. VENTO. Do we have any estimates on the value of those and 

what the impact is? If we are asking bidders to pick that up, I 
think it is important that we do have that. 

Mr. DAVIS. The National Park Service did not represent a value 
of that cleanup. We left that to the analysis of the individual bid-
ders in this process, and they individually did their own assess-
ment. There is a very major unknown in that process. 

Mr. VENTO. Yes, I understand that that was the case. 
My concern, Mr. Chairman and members, is that I find it un-

usual that, for instance, for the toxic type of materials, other types 
of cleanup, that the Federal Government, especially the Depart-
ment of the Interior, would be in the process of trying to shift 
around what would be superfund liability in the way that it has 
gone on here. But I just find it ironic that we get involved in shift-
ing that around. I think there is a real legal question. If I were an 
attorney and something showed up here, whether it be asbestos or 
whatever the problems are, I think that I would have a pretty good 
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case notwithstanding the fact that the Park Service and others 
have come to this particular agreement. Many know more than I 
about that. 

Mr. MILLER. Mr. Lehman. 
Mr. LEHMAN. Thank you very much, Mr. Chairman. 
First, briefly to follow up on this last line here, the Park Service 

and Matsushita came to an agreement, I understand, as to what 
the possessory interest was worth. Is that correct? 

Mr. DAVIS. The National Park Foundation. 
Mr. LEHMAN. The National Park Foundation did, okay. 
That possessory interest is the security on the note that in this 

instance MCA or its successor here, Matsushita, is providing to 
Delaware North. Is that correct? · 

Mr. DAVIS. Yes, sir. 
Mr. LEHMAN. As that is paid off, that interest diminishes over 

time. 
Mr. DAVIS. Correct. 
Mr. LEHMAN. Then on Mr. Vento's questioning here, if Delaware 

North could not meet the terms of that note, under the terms of 
this contract, in other words, defaulted on it, someone else would 
have to assume that note and take over the concession. At that 
point, Matsushita would have a say in that? 

Mr. DAVIS. They would have a very significant say, but could not 
proceed without our approval in the transferring of that liability. 

Mr. MILLER. Would the gentleman yield? 
Mr. LEHMAN. Certainly. 
Mr. MILLER. Could we buy them out if that happened in the 

twelth, thirteeth, or fourteenth year of this contract? Can we extin· 
guish their right by paying off the note? 

Mr. DAVIS. Yes. That option would always exist, to pay off that 
note on the balance. 

Mr. MILLER. At some point can you show us in the contract or 
the draft where that is the case because I didn't find that. This 
right of reentry of MCA is somewhat troublesome. 

Mr. DAVIS. I would like Mr. Hanslin to answer your question, 
Mr. Chairman. 

Mr. HANBLIN. The concession contract with Delaware North in its 
main body does not pick up all of those technicalities involved with 
the MCA transaction. Those technicalities are, of course, in the ac-
tual agreement with MCA, and to an extent, they will be included 
in a supplement to the concession contract, which is part of the 
package that is coming up to the Hill. 

Mr. MILLER. That is within the purchase agreement of the MCA 
interest? 

Mr. HANSLIN. Yes. 
Mr. MILLER. So, that is not a final agreement. What the Founda· 

tion did is not final. 
Mr. HANSLIN. No. That was the final agreement. The MCA trans-

action is a final agreement, but in our new concession contract, in 
its main body, it does not really refer to it because that is not perti-
nent to it. What we have tried to do is to keep all of the legal tech-
nicalities involved with the MCA transaction in a separate instru-
ment, but that instrument will be coming up to the Congress along 
with the concession contract itself. 
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Mr. MILLER. Thank you. 
Mr. LEHMAN. As I understand it, the note requires 180 equal 

payments over 10 years? 
Mr. HANSLIN. It's 15 years. 
Mr. LEHMAN. 15 years, rather. 
Does that mean that the possessory interest decreases by one-one 

hundred eightieth or by a percent? What is it? 
Mr. DAVIS. Yes. The possessory interest does reduce in equal 

payments per month. The interest payment will be reduced as it 
moves on. So, the value of the possessory interest is paid back in 
equal monthly installments for the full 15 years, and the interest 
payment declines. 

Mr. LEHMAN. Were all the potential bidders aware of the fact 
that they would be able to finance the note? 

Mr. DAVIS. In this manner, yes. That was stated as an oppor-
tunity. 

Mr. LEHMAN. That was stated in what? In the prospectus you put 
out to them? 

Mr. DAVIS. In the statement of requirements. 
Mr. LEHMAN. Could you provide that for the committee? 
Mr. DAVIS. Yes, sir, we can. 
[Additional information follows:] 
We have supplied two complete copies of the statement of requirements/prospec-

tus; one was given to the counsel for the Committee and one to staff of the Sub-
committee for National Parks, Forests, and Public Lands. 

[Statement of requirements, prospectus, phase I, follows:] 



34 

PROSPECTUS 

PHASE I 

Yosemite Hotel Services 

Ahwohn .. H01el 
Con.,ructed !927 

Yosemite Na~tonal Park 
California 
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• 
United States Department of the Interior 

April 4, 1992 

NATIONAL PARK S&RVICE: 
Wtstern~ion 

600 Harrison Strtet. Suire 600 
San F'ranciseo, Calitornla 94107·!37Z 

Oear Prospective Coneessioner: 
You h&vt expressed &n interest In operttfng the principal concession services 
for visitors to Yosemite Nlt1onal Park. We begfn tile J)roceu of selecting our 
new concessioner with the d1str1butfon of initiAl fnfo.-matior: tnd what we are 
calling 1 Prospectus • Phase I. Many have expressed interest. We ire testing 
that interest in an initial applit&tion process. It 1s si111ple and fnexpensiva 
to COIIIPltte. We hope, fr0111 Ph&se I, to have a list of those who would like 
to take a detililed look at our proposition ana who are ffnanclilly and 
managerially likely to be tble to be cOIIlpetitive. 

With tht close in June of Phase I and the evaluation of the offers received, 
we will begin Phase II. We expect this to be in mid or late June. All 
extensive opportunity to review the operations in the par~ will be provided 
including tours of the facilities. ~otential offerors will hive four 1110nths 
to prepare Phue II applications. Our intention is to have the contract 
signed urly in 1993 so thilt our new concessfoner tin prepare to begin 
operations sMOothly in Oetober of 1993. 

Along with the Prospectus document we hive provided five years of financial 
1nfom&tion covering the period just prior to the start of the events that are 
leading to the new concession contr1ct. These statements reflect operations 
uninfluenced by the coming change of ownership. The statements are provided 
to show salts and trends in ·the business. They show a strong and 1mprov1ng 
business over ti1111. We know that under the new concession contract the 
financial shtements will be quite different. As part of the Phue II process 
we will as~ offerors to prepare f1nanci~1 projections of the business as they 
would run it. Included witlt the financial information is some trend 
information WI were asked by the existing concession management to include in 
the Phase I package. In particular this shows the seasonal trends in sales 
for this buJineu. lt includes s- 1991 information u wei 1. 

The Concession Services Plan provided is« drcft document. A re¥1sed.drcft 
is being preptred for rele&st in June. While the details of the plan are not 
final, the drtft does allow offerors to see the directions the National Pirk 
Sarvica is taking that will affect this business. There wl11 ba extensive 
reorganizing of the facilities during the eourse of our new contract. 
Thanks for hking a look at our initial offering. Plaase call with Jny 
q~estioos. W1 are excited Jbout the future of visitor SPrvices at Yosemite 
and feel t~&t we are .at:oijt to undertake il very posit~ve period of improvement. 
We hope that you wi 11 Jgree with us ilnd choose to be a competitor for tlri s 
contract. 
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Mr. LEHMAN. Well, this says it shall be drafted on the premise 
that they will not be financing the acquisition in the SOR, and 
then later on it says in the event that the note is to be executed, 
the draft will be modified by the Park Service to conform to re-
quirements of the note as expressed in the merger agreement relat-
ed to the documents. I do not quite see how that is consistent with 
what you had said earlier. 

Mr. DAVIS. Mr. Hanslin. 
Mr. HANSLIN. I am not sure of the question, Congressman, but 

what we did in the Phase II SOR was include the concession con-
tract that we would execute if the winner did not to take the MCA 
financing. Then that's what we put out because we were hopeful 
that we were going to get somebody who wouldn't take the MCA 
financing. But what we said was that if in fact the winner of the 
bid is going to have that financing, we would make appropriate 
changes to the contract to reflect the conditions of the financing, 
and those appropriate changes are under negotiation now. They are 
going to be incorporated into a supplement to the concession con-
tract, which will be coming up here along with the regular conces-
sion contract. 

Mr. LEHMAN. That is the proper answer to Mr. Vento's question 
then. 

Maybe the chairman can help me here also. As a practical mat-
ter, where are we? The 60 days has not started yet because we 
have not formally received the document. 

Mr. MILLER. That is correct. 
Mr. LEHMAN. Then under the law, once we receive the document, 

if this committee could act in 60 days to--
Mr. MILLER. There is no requirement that we do anything. No. 

It simply lies before the Congress for 60 days. 
Mr. LEHMAN. What would be the effect if, for some reason or 

other, this contract did not go through? What would happen? 
Mr. DAVIS. We would be in the position of having to negotiate a 

continuation of concession services on September 29, 1993, with an-
other operator. In all probability, we would attempt to negotiate a 
continuation of the operation with the Yosemite Park and Curry 
Company. 

Mr. LEHMAN. Because of the time element involved? 
Mr. DAVIS. Yes. 
Mr. LEHMAN. So, practically speaking, the failure to enforce this 

contract and ratify it, finish it, would mean that the existing Yo-
semite Park and Curry Company would stay in command of the 
concession. 

Mr. DAVIS. In all probability, if they agreed to do so. We would 
try to negotiate another contract, but the time element on this and 
the interest, it would be highly unlikely that we would be success-
ful to readvertise and do it again. 

Mr. LEHMAN. Now, as I understand it, the contract interfaces, of 
course, with the plans for Yosemite in the future and calls for 15 
percent less occupancy in the park. Is that right, in terms of over-
night accommodations? 

Mr. DAVIS. Yes, sir. 
Mr. LEHMAN. So, you have 15 percent less occupancy. You have 

what is roughly a 700-percent increase, from o/4 percent now to 4¥2 
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to 5 percent in fees that will be generated for the park from sales 
by the concession. Correct? 

Mr. DAVIS. Not in fees generated in the literal sense, but in re-
turn to the United States, there is a dramatic increase in the value 
coming back to the United States. 

Mr. LEHMAN. Well, I just have to get to the assumptions here be-
cause this is the one thing that has always bothered me. How could 
you have less occupancy in the park-probably the most profitable 
thing the park company has is those overnight concessions-and 
increase the fees and still project out that Delaware North can be 
profitable. Are they going to have to increase fees for services in 
the park? Is that anticipated? 

Mr. DAVIS. No, it is not any more than through the normal proc-
ess, in which we change fees in national parks based on com-
parability for like services in the general area where companies are 
operating in a competitive market. So, there will not be fee in-
creases to pay for this program. If there are any fee increases, it 
will be based on inflationary comparability of private business that 
their prices are compared to. 

Mr. LEHMAN. But won't there, right off the top, be less money 
flowing to Delaware North if you are going to cut down the occu-
pancy in the park? 

Mr. DAVIS. There would probably be some less-
Mr. LEHMAN. Well, you have 15 percent fewer overnight accom-

modations. That is 15 percent of that segment anyway. 
Mr. DAVIS. Yes, but that will be staged as well over the life of 

the contract. The 15 percent reduction will not occur immediately. 
Mr. LEHMAN. How much will occur each year? 
Mr. DAVIS. Perhaps Mr. Finley can best address that detail. 
Mr. FINLEY. Congressman, we did not do a specific schedule 

about which accommodations would be reduced immediately or 
year one or year two, as an example, but we are mindful that we 
have a goal to reduce overall accommodations park-wide by 15 per-
cent and in Yosemite Valley by 20.2 percent. We will look at and 
stage some of those based on our resource management plans. 

For example, some of the first to go would be those units adja-
cent to the Merced River where, for resource management pur-
poses, we want to restore the Merced River. We would take out ap-
propriate units to do the restoration mindful of the ability of the 
company to pay back and make a return on their investment, but 
never backing off from our goal to reduce accommodations. 

Mr. LEHMAN. The 15 percent in overnight accommodations reduc-
tion, that is a number you have put out here. Is that part of the 
contractual agreement? 

Mr. FINLEY. No. Congressman, that was a part of the concessions 
services plan. If you will remember, the original GMP, general 
management plan, for Yosemite called for a 17-percent reduction in 
overnight accommodations in Yosemite Valley. Through the conces-
sionlil services plan process, we determined that it was more appro-
priate to take more accommodations out. So, we went from 17 per-
cent in the valley to 20 percent. Park-wide we also made the as-
sessment that we could reduce accommodations in Yosemite fur-
ther and benefit the resource. So, park-wide where the old GMP 
called for a 13-percent reduction in accommodations, the conces-
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sions services plan was amended and adopted a 15-percent overall 
reduction. 

Mr. DAVIS. I think it is important to note that the concessions 
services plan that Mr. Finley just spoke of was a part of the infor-
mation provided to the prospective bidders in the statement of re-
quirements process. 

Mr. LEHMAN. Is the proposal to upgrade some of the overnight 
accommodations in the park also part of that? 

Mr. DAVIS. Yes. 
Mr. LEHMAN. As I understand it, the proposed contract provides 

for a concession fee of 0 percent of gross receipts. Is that correct? 
Mr. DAVIS. Basically there is 0 franchise fee certainly during the 

first 4 years of the contract. At the end of 4 years, the oyportunity 
to renegotiate the financial return to the Gov~rnment wil exist and 
will take place dependent on the financial history of the operation 
at that point. 

Mr. LEHMAN. So, you will automatically revisit that in 4 years? 
Mr. DAVIS. Yes, sir. 
Mr. LEHMAN. Does the proposed contract treat the contractor's 

required payments to the government improvements account and 
the capital improvements fund as, in effect, the equivalent of a con-
cessioner franchise fee? 

Mr. DAVIS. We look at it as a return to the Government. 
Mr. LEHMAN. What's your answer? [Laughter.] 
Mr. DAVIS. Pardon me. We do not look at it as a fee per se, but 

we look at it as a return of value to the United States. 
Mr. LEHMAN. And what is the authority you have to do this? 
Mr. DAVIS. I misunderstood if you asked me what authority I had 

to do this. I would be pleased to have that question. 
Mr. LEHMAN. Go ahead. That's the next question. 
Mr. DAVIS. Mr. Hanslin will better handle that. 
Mr. HANSLIN. Both the so-called accounts-and I'll call it the 

CIF, the capital improvement fund-are really no more than an ac-
counting mechanism whereby the investment that the concessioner 
is supposed to make in the new facilities gets put aside in an es-
crow account and then gets spent as the Park Service decides what 
needs to be done. 

Under the old system of contracts, what you do is, say in the 
contract, for example, that the concessioner was to invest $10 mil-
lion in the facilities with no further ado, so to speak, and then dur-
ing the term of that contract, the concessioner with his money 
would invest the $10 million. What we have done through the cap-
ital improvement fund is instead of saying invest $10 million, we 
say put X percent of your gross receipts in a specific fund which 
will be used to fulfill that $10 million obligation and will be spent 
as directed. It is really an accounting mechanism. It does not 
change the system as we have always done it. 

Mr. LEHMAN. Are you using that accounting mechanism in other 
contracts? 

Mr. HANSLIN. Yes. They have been in place since roughly 1982. 
There are at least ten of them in place now. 

Mr. LEHMAN. Thank you. I will have some other questions later. 
Mr. MILLER. You inserted 0 percent, and then you go on to talk 

about how under the terms and conditions in which 0 percent is 
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owed. There is no requirement in the law for a minimum there be-
yond 0? 

Mr. DAVIS. For a franchise fee? No. 
Mr. HANSLIN. No. 
Mr. MILLER. There is no minimum required in the law? 
Mr. HANSLIN. No. 
Mr. MILLER. Thank you. 
Mr. Thomas. 
Mr. THOMAS. Thank you, Mr. Chairman. 
It is kind of hard to track here whether we are talking about the 

contract or the procedure or the policy. Where is the contract from 
your standpoint procedurally? 

Mr. DAVIS. Procedurally it is in the hands of the National Park 
Service at this point, and we are awaiting the judge's decision, 
which we expect at any time relative to the lawsuit involved, at 
which time we will transmit it to the Secretary of the Interior for 
his review and subsequently send it to you folks in Congress. 

Mr. THOMAS. I see. 
Apparently in transmitting it from the regional director to the 

Park Service Director, there was some concern about any actions 
that would impact or impede the litigation that is pending. Are you 
concerned about that? 

Mr. DAVIS. No, sir. If I understood your question, the document 
had already been transmitted from the region to the Washington 
office when litigation was initiated. 

Mr. THoMAS. When do you expect the court's decision, or do you 
know? 

Mr. DAVIS. I would let Mr. Hanslin answer that. 
Mr. HANSLIN. The judge does what she wants, but they indicated 

that she wanted to rule by the end of this month. She was, of 
course, surprised by the 60-day waiting period up here and all that 
kind of stuff and the fact that we have to move forward on this. 
So, I am optimistic we will have the opinion in the near future. 

Mr. THoMAS. Is it possible for you to talk about the percentage 
of gross that these concessioners pay under this contract compared 
to the previous one, for whatever the purpose, whether it is back 
into the facility, whether it's these other things? Is there a com-
parative percentage of gross revenue? 

Mr. DAVIS. Yes. We can talk generally in terms of return to the 
Government. Under the old contract, a franchise fee, which was 
submitted directly to the Treasury of the United States in the 
amount of% percent, was the condition of that contract. 

Mr. THoMAS. But the concessioner also had to put a certain 
amount of money back into facilities, did he not? 

Mr. DAVIS. The concessioner had, of course, to maintain those fa-
cilities that he owned the possessory interest in. 

Mr. THOMAS. I see. 
Mr. DAVIS. There was an early requirement, the details of which 

skip my mind, relative to an investment program that was required 
early on in that contract, the obligations of which have been met. 

Now, with the proposal from the Delaware North people, under 
the new contract, we are looking at a general return of value to the 
United States that we have calculated of 20.2 percent. 
However--
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Mr. THoMAS. Of gross receipts. 
Mr. DAVIS. Of gross receipts, pardon me. 
However, there is none of that that is coming into the Treasury 

in the form of a franchise fee. 
Mr. THoMAS. I understand. 
What elements here of this contract would represent a new policy 

direction that might be applied throughout the system? 
Mr. DAVIS. Well, there are a number of them. There is a shorter 

term in the contract that is reflective of new policy direction. There 
is no preference to additional services, beyond those provided in 
this contract for future operations, say, transportation. There is a 
different, new conditional right of preference to continuation of this 
contract upon its expiration in 15 years, and there is a general 
process, although it is different than the one in the standard con-
tract language, of acquiring the concessioner's possessory interest. 

Mr. THOMAS. So, would you say you are making substantial 
progress toward a different policy for concessions generally? 

Mr. DAVIS. The general policy already exists in the newly enun-
ciated standard contract language and new rules and regulations 
governing operations of concession. This is consistent with that. 

The Yosemite contract that we are looking at incorporates con-
sistency in the areas that I just articulated, but it is distinctly dif-
ferent in some other aspects and cannot be looked at as a cookie-
cutter mold that will absolutely guide in every way future conces-
sion contracts. So, there are differences that are going to be un-
usual in each concession operation that need to be structured with-
in the general framework of the new rules and regulations and 
standard contract language. 

Mr. THoMAS. Mr. Finley, you indicated a reduction in overnight 
facilities. Where has the ~owth in demand occurred? Has it been 
for back-country daily visits, or has it been for overnight facilities 
in the park? 

Mr. FINLEY. Over the last, let's say, since the early 1980s-you 
asked specifically for back country-our back-country use today is 
less than it was in 1975; 94.5 percent of Yosemite is wilderness. 

The greatest demand is in the front country. It is along our road 
corridors. It is in the developed areas, and there is tremendous de-
mand for lodging facilities. 

Mr. THoMAS. So, in light of that, you reduced the facilities. 
Mr. FINLEY. Yes, we did. It was a very tough decision, but the 

goals of the general management plan were to reclaim priceless 
beauty, restore natural processes, reduce congestion, and reduce 
crowding. We believe that those are important goals today, as they 
were in the past. It was very tough on us to look at the American 
public and say we understand your desire to stay in Yosemite. We 
understand you love the park, but nevertheless, as responsible 
stewards, we think it is important to reduce at least by this 
amount. 

Mr. THOMAS. Well, I understand the difficulty. It does seem 
strange if 95 percent of it is wilderness, that we don't understand 
that the remaining is not wilderness and, indeed, is for pleasure. 

Thank you, Mr. Chairman. 
Mr. MILLER. Thank you. 
Mr. Allard. 
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Mr. ALLARD. Thank you, Mr. Chairman. 
I hope I do not repeat anything that has been asked already, but 

I do have some questions in regard to the three major businesses 
that applied for the concession contracts. How are they organized? 
Are they organized as corporations, sole proprietorships, partner-
ships? 

Mr. DAVIS. Basically they are all corporations. 
Mr. ALLARD. Are they nonprofit or profit? 
Mr. DAVIS. Pardon? 
Mr. ALLARD. Are they nonprofit or profit? 
Mr. DAVIS. They are all profit. 
Mr. ALLARD. They are all for profit. 
Mr. DAVIS. Yes. 
Mr. ALLARD. So, we don't have to worry about a nonprofit in that 

group that would have applied where they maybe got exempted 
from certain taxes because of the way they are organized. 

Mr. DAVIS. Not to my knowledge, no, sir. 
Mr. ALLARD. That is the only thought that I had, and I wanted 

to pursue that. 
Thank you, Mr. Chairman. 
Mr. MILLER. Thank you. 
Mr. Davis, let me ask you a question with respect to the issue 

of the liability cap. What toxic cleanup may have to occur? 
Mr. DAVIS. Yes. The principal concern in this regard is under-

ground fuel storage tanks. There are some other issues relative to 
asbestos in some places and what have you, but the main concern 
is underground storage. 

Mr. MILLER. It is my understanding that one of the things that 
you wanted in this statement of requirements was the acceptance 
of unlimited liability. Is that correct? 

Mr. DAVIS. We asked the concessioner to---
Mr. MILLER. Bidders. 
Mr. DAVIS [continuing]. The bidders to assume the liability that 

MCA had relative to environmental mitigation and that it not be 
transferred to the United States. 

Mr. MILLER. Your assumption there is that MCA currently has 
unlimited liability for the cleanup of those facilities? 

Mr. DAVIS. They are, in fact, in an ongoing program and have 
been for the last 3 years or so working on the cleanup of some of 
them, but they are not going to be complete. 

Mr. MILLER. What is the liability in your mind? Why did you ask 
potential bidders to accept unlimited liability? 

Mr. DAVIS. We asked them to accept the same liability that the 
current operator had and not to transfer that cost to the United 
States. 

Mr. MILLER. What is your understanding of what that liability 
is? 

Mr. DAVIS. We are very uncertain as to what the total liability 
is, although we have seen reports that indicate that it is probably 
in the vicinity of, I would say, $10 million to $16 million, $17 mil-
lion. 

Mr. MILLER. How do you determine that? 
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Mr. DAVIS. That basically is just a best-judgment estimate. Mr. 
Hanslin just advised me that two of the offerors had reports in 
which they represented professional analyses that they had done. 

Mr. MILLER. How long have you known about this problem? 
Mr. DAVIS. I am not real certain. It represents a concern--
Mr. MILLER. Mr. Finley, do you know how long the park has 

known about the problem with the underground storage tanks? 
Mr. FINLEY. The park began the program prior to my arrival 

based on the underground storage tank regulations in making an 
assessment both with the concessioner and for the Government fuel 
delivery systems. Well, we can change this for the record, Mr. 
Chairman, but I think there were over 34 original tanks for the 
Curry Company. Many of the tanks were removed and there was 
no remediation required. There are other sites that require remedi-
ation, and those will be ongoing into the future. So, the Govern-
ment has known about it at least since I arrived at the park. 

Mr. MILLER. It appears that the issue of liability became crucial 
in the consideration of the suitability of the bidders, and I am try-
ing to determine what we knew about that liability. We have had 
an ongoing program with the current concessioner. The current 
concessioner I assume has a plan in place for the removal of these 
problem sites and the remediation of those sites. Yet, you are tell-
ing us that this was just left to the bidders and their assumptions, 
but what you wanted was unlimited liability. I am trying to deter-
mine whether it was real or not. What do we know about this li-
ability? We are demanding work of MCA, are we not? 

Mr. DAVIS. Yes, we are and we are not knowing what the final 
liability will be until the tanks are dug up and it is found out how 
much they have leaked, if they have, and where the contaminated 
soils may be and how deep they are, et cetera. 

Mr. MILLER. The Park Service has never affixed a value on that? 
You have ongoing negotiations with MCA to spend the money, do 
you not? 

Mr. DAVIS. We do have an ongoing program to correct that as 
theymove--

Mr. MILLER. Has MCA ever told you what they thought it was 
going to cost them? 

Mr. FINLEY. No, but as a part of this transfer, this stock sale, the 
new entity will assume all of the liabilities of the existing--

Mr. MILLER. Well, I understand that. No. I am trying to deter-
mine what it is--

Mr. VENTO. Will the gentleman yield? 
I think the point that we are wondering about is that you knew 

something about this. The bid process is sort of this cold, sliced 
"will you accept the liability?" My question is, Was there any other 
information that was transmitted based at least on what the Park 
Service knew with regard to any type of diligence concerning this 
matter. Was everyone just sort of on their own? 

Mr. HANSLIN. No, Mr. Congressman. You have to keep in mind 
what is happening here is that a new private corporation is pur-
chasing 100 percent of the stock of an existing private corporation. 
If you buy 100 percent of the stock of a corporation, you are buying 
their assets and liabilities, and it is the obligation of the company 
making that acquisition to do, as they call it in the trade, due dili-
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gence to ascertain that what they are buying and for the price they 
are getting it is proper. 

We did not, I think, see it proper for the Government to certify 
to these private companies what those values were or what these 
liabilities were. We thought that was for the companies to do. 

The National Park Foundation, before we signed the final trans-
action, did a very, very thorough due diligence of the company. 
They went out there with accountants and lawyers and environ-
mental engineers and all kinds of people and interviewed, looked 
over the records, thoroughly investigated it. 

Then when we put out the bids, each company that was applying 
was put under the very affirmative obligation in the SOR to go out 
and make their own judgment as to what those liabilities should 
be and to cater their bid accordingly. Two of the six bids submitted 
very thorough environmental reports on the environmental liabil-
ity. Both reports roughly came in at about an $8 million liability, 
and that is how they structured their bids. 

Mr. MILLER. The determination of that question goes back to 
what the return to the taxpayer is going to be. One company has 
said they thought the liability is around $16 million, I think Dela-
ware North. Somebody else said they thought it was between $7 
million and $12 million, and somebody else said they thought it 
was $12 million. And you wanted unlimited liability. 

The question is, What is the premium that we have paid as tax-
payers to secure that unlimited liability if, in fact, it could be quan-
tified, because the difference is that in one case the net value of 
the bid may be worth $65 million to the Government. In the case 
of Delaware North I think it is worth $56 million. Are we paying 
that premium of $9 million or $10 million because we wanted un-
limited liability when we had an opportunity to quantify it? 

Mr. IlANSLIN. I don't think there is any premium involved. 
Mr. MILLER. But you apparently can't tell me that because you 

said, on the notion that what you wanted was unlimited liability, 
that people went out and assessed it and said they thought the li-
ability apparently was in the range of around $12 million to $15 
million. You apparently do not have the ability to say whether or 
not that is reasonable. So, then they adjusted their contribution to 
the CIF based upon what they anticipated their liability to be, and 
that determines the return that we are going to get. If it turns out 
that Delaware North can do it for $7 million, that changes the 
amount of return that we are going to get. 

I am not telling you that you have to tell me exactly what the 
liability is, but did you make the effort to quantify it so you would 
be an informed negotiator sitting at the table? 

Mr. HANSLIN. Well, I have two answers to that. 
Mr. MILLER. Give me either one of them. 
Mr. HANSLIN. Well, in terms of a so-called premium, in fact the 

CIF contribution from the offerors, on the high ones, and Delaware 
North were roughly the same. I do not think you can identify a pre-
mium based on the environmental liabilities, in fact. 

Second, what we did was rely on the expertise of these compa-
nies and the Park Foundation to look at that. When they came in 
with their reports and every single company had their own esti-
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mate and budget for the environmental liability, we made a judg-
ment on the basis of that. 

Mr. MILLER. I will look for it and let somebody else ask ques-
tions, but I think, in fact, it does go to the net present value of the 
contract when you look at those evaluations. You have been en-
gaged in this process now for a series of years, and I think there 
is a question as to how you afflx the liability. I appreciate what you 
wanted. You wanted the person to stand in the shoes of MCA. The 
question is, What was that really worth? 

Mr. LEHMAN. Mr. Chairman? 
Mr. MILLER. Yes? 
Mr. LEHMAN. Just to clarify, what you are saying is that the de-

termination of what the liability comes to is a very important factor 
in determining what the return is. Correct? 

Mr. MILLER. Excuse me. I'm sorry. 
Mr. LEHMAN. Quantifying the liability would be very important 

in determining what this franchise is worth if you were buying it. 
Mr. MILLER. I think it does. I think it does. I am not sure it is 

a satisfactory answer to suggest that that is to be left to the bid-
ders. 

As I look at the summary of the bids, the suggestion is that Yo-
semite Restoration Trust net present value is about $65 million, 
and Delaware North is about $56 million. Now, that may be inac-
curate, but I still think there is an underlying question here as to 
whether or not you diminish the value of the bids when you de-
manded unlimited liability. There may be a very sound reason, as 
we have all experienced toxics through the 1970s and the 1980s. 
But when you demand that, do you diminish the value of the bid 
and the return to the Federal Government if, in fact, the liability 
could be quantified? Some people looked at it and said check you 
later. We're not interested in toxics. Right? 

Mr. DAVIS. That is correct. 
Mr. MILLER. So, they decided the bid wasn't worth bidding on. 
Mr. DAVIS. That is correct. 
I would point out also, however, that if at the end of 4 years 

when we return to the table to look at the financial history of the 
operation, if we find that the environmental cleanup, by example, 
is completed, and that not nearly this amount of money was needed 
to correct it, then we will be in negotiations to bring back more of 
the return to the United States for other purposes. So, there is the 
4-year element of revisiting the financial history of this contract. 

Mr. MILLER. Did the question of unlimited liability figure in the 
acceptable capital requirements for the companies? If George Miller 
accepted unlimited liability, you would not be getting much in 
terms of protection for the Government. If Delaware North did, did 
you believe that they had the capital requirements to accept unlim-
ited liability, or did it make any difference? 

Mr. DAVIS. That is part of the reason that we required a $12 mil-
lion equity--

Mr. MILLER. But that doesn't answer the question as to unlim-
ited liability. Are you quantifying it now at $12 million? 

Mr. DAVIS. No. I am not quantifying it or--
Mr. MILLER. I'm sorry. I missed the answer. 
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The question is this: If unlimited liability was as important to 
you as it is suggested in the contract-and again, it may be a very 
sound premise-then the question would be, when you are asking 
a party and a party agrees to accept unlimited liability, what is 
their wherewithal to deliver on that contractual arrangement? If 
they do not have the financial wherewithal to deliver that, one of 
the other bidders that puts a cap on it may be delivering you a bet-
ter contract if they can deliver the cap. I am not saying that is the 
case. I am just asking the question. I suspect we will have other 
concession contracts that deal with toxics. 

Mr. DAVIS. Correct. Again, that is why we required a sound fi-
nancial ability on the part of the bidders on this concession con-
tract, and that is why we fiXed that financial availability on the 
part of the offeror at $12 million because there was anticipation of 
a requirement of a cash outlay. 

We also recognized that during the process of the concession op-
eration, that this operator will be making money, as indicated in 
the pro forma, that will provide additional funding to meet those 
obligations. 

Mr. MILLER. Are you telling me that you linked the $12 million 
capital requirement to the unlimited liability? 

Mr. DAVIS. We linked the $12 million capital requirement to a 
number of things, mainly saying we wanted a financially healthy 
organization to step in and take over this contract. It wasn't a di-
rect link, but it was an element of our consideration of requiring 
an organization to have the money to meet these and other antici-
pated needs. 

Mr. MILLER. Well, I will have to think about it, but I am not sure 
that $12 million would provide me that security in this, looking at 
the entirety of the contract. 

I am going to yield my time here, but we have not gotten to the 
question of what they inherit in terms of working capital. That $12 
million starts to get diminished rather quickly, especially if you are 
now trying to suggest you wanted financial security as to their abil-
ity to deliver on the unlimited liability. 

Mr. Calvert. 
Mr. CALVERT. Thank you, Mr. Chairman. 
I just had one question in regard to MCA's note. If MCA down 

the road, if in fact your contract is fmalized, decides to sell its in-
terest, does the U.S. Government have the right of first refusal to 
acquire that note? 

Mr. DAVIS. Well, I guess we can have the note paid off at any 
time. Right. Are you talking about MCA selling it to someone else? 

Mr. CALVERT. To a third party. 
Mr. HANSLIN. At any time when this contract is signed, if either 

the Government or another concessioner comes up with the cash to 
pay out MCA, they are out. 

Mr. CALVERT. What I am asking, though, hypothetically if MCA 
decides to sell its note to a third party for a discount or for a price, 
does the United States Government have the right to take that po­
sition and acquire that note? 

Mr. HANSLIN. Well, yes. 
Mr. CALVERT. That is the question I had. Thank you. 
Mr. MILLER. Mr. Vento. 
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Mr. VENTO. And/or syndicate it. Well, that's what they do. When 
they need to raise cash, that is what is probably going to happen 
with this. But they would have to execute the conditions of the pur~ 
chase agreement I guess, which is the driving force, and so we hope 
that it is good. 

On this issue that the chairman was exploring with you concern-
ing the liability, Mr. Davis, can you explain the relationship be-
tween the costs of cleanup and the capital improvement fund and 
the government improvement-fund? What would happen? Wouldn't 
those particular funds also have a subtraction from what would be 
put into them based on the nature of the liability or the cost of the 
cleanup that we are talking about here? Or are they inviolate? 

Mr. DAVIS. They are basically proposed as separate entities in 
this process. The commitment to the capital improvement account 
in the response from the Delaware North Companies is uncondi-
tional, and they do not tie that at all to their obligation to meet 
the environmental cleanup. 

Mr. VENTO. How about the government improvement fund? Is 
the condition there unconditional? 

Mr. DAVIS. That is basically the same thing, yes, sir. 
Mr. VENTO. What is the percentage of payment in the govern~ 

ment improvement fund? 
Mr. DAVIS. It is a very small percentage. I do not have the exact 

calculation, but it is $212,000 annually out of a $20 million return 
to the United States. 

Mr. VENTO. It is very small. . 
The failure of the concessioner to pay into either fund would be 

a material breach of the contract. Is that correct? 
Mr. DAVIS. It could be that, yes, sir. 
Mr. VENTO. Well, I mean, I am asking you. Is it or isn't it? Are 

they inviolate? I am just trying to understand. 
They have to make the purchase payment to buy back possessory 

interest which will reside in the National Government. We have 
the capital improvement fund, which basically is for the benefit of 
enhancing the concession operation, with the approval of the park 
superintendent I guess, and maybe the regional director. Then you 
have the government improvement fund, which you have now said 
is very, very small, $212,000 a year. So, those will the set figures, 
plus you have the unlimited liability pickup here which somehow 
you have valued at-well, you haven't put a value on it. 

When I listened to Mr. Hanslin talk about this, he acted as if the 
National Government wasn't involved, but we are very much in~ 
volved because we are saying the contingent liabilities would be 
picked up by the purchaser. So, we are very much involved in exe~ 
cuting the terms of that purchase 3greement and in requiring bid-
ders to pick up that particular liability. So, we are very much in-
volved as a player at the table with this issue. 

If there is failure to do that, we could very well end up with an 
entity that would be in bankruptcy and not able to respond to the 
cleanup problems in Yosemite. Of course, you have $12 million, but 
you have to have working capital out of that figure. 

Incidentally, two years ago when Secretary Lujan was here, he 
said there would be no need for working capital, but it is very evi-
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dent that there is a need for working capital now. Is that correct, 
Mr. Davis? 

Mr. DAVIS. There is a need for working capital, yes. 
Mr. VENTO. One of the concerns that is growing out of this really 

relates to a question with regard to the authority of the Park Serv-
ice to enter into the concession contracts and provide for a 0 per-
cent payment of a franchise fee and payments to special funds in-
stead to the Treasury. You did not answer Mr. Lehman's question 
which was, Under what authority of law do you interpret these ar-
rangements to be consistent or authorized? You referred to 10 other 
contracts or so since 1982. You said you were doing it before. So, 
therefore, it must be all right to do now. But when I ask a solicitor 
that question, I expect a little different response. 

Mr. HANSLIN. Well, I didn't understand his question to be--
Mr. VENTO. Well, do you understand my question? 
Mr. HANSLIN. Yes, I do, Mr. Chairman. 
There are several different legal issues you have raised there. All 

of the authority, though, for what we are doing is contained in the 
Concessions Policy Act vis-a-vis the-

Mr. VENTO. Well, I would like you to specifically cite that par-
ticular section of the Concessions Contract Act which gives you the 
authority to have a 0 percent franchise fee and to set up special 
funds outside the control of the authorizing or appropriation func-
tion of the Congress and outside the Treasury. The Treasury has 
no role here. 

Mr. HANSLIN. Can I take those one at a time? It would be easier. 
Mr. VENTO. I would like a general explanation, and I would give 

you an opportunity to specify in ·writing the specifics of it. 
Mr. HANSLIN. Okay. In the Concessions Policy Act, the Congress 

specifically exempted the National Park Service from the require-
ments of, I think it is, 40 U.S.C., section 303[b], which law says 
that when a government agency leases property to a private party, 
that the government agency is supposed to get cash rent only and 
put it in the Treasury. That is what the law says, and that would 
be applicable to these contracts. 

The Congress, in the Concessions Policy Act, specifically exempt-
ed the Park Service from that, which allows us-and this is, of 
course, what the Congress intended, and it is in the legislative his-
tory-to lease land or make land and buildings available to conces-
sioners and instead of taking cash rent, we can require the conces-
sioner to take care of those properties and improve them and make 
investments in them. That is the fundamental authority under 
which we are operating. 

Mr. VENTO. But I think the thing is that that is a barter. I un-
derstand that or read that to be a barter exchange, but you are 
taking cash in this particular instance, are you not? In fact, you 
are setting up-

Mr. HA.NSLIN. No. Well, that is the next part of the question. As 
I explained to Mr. Lehman, under the Concessions Policy Act for 
years and years, what would happen is the Park Service would 
enter into a contract with a concessioner which would say in gen-
eral terms that you have the obligation to provide these services 
and invest a certain amount of money in buildings on park land, 
the park-owned improvements. In consideration of that under that 
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law, we give them possessory interest, and the United States of 
America undertakes to compensate them for that possessory inter-
est in certain circumstances when they cease to be there. 

Now, the old system was, we would say as a hypothetical, here 
is a 10-year contract. We want you to invest $10 million in park 
buildings. That would be the deal. Obviously, that $10 million in-
vestment that they have to make would have an impact on other 
financial aspects of the contract, but it was a $10 million commit-
ment with no boundaries set. It did not necessarily say when they 
had to build or anything like that. 

What we have done through these accounts is simply taken that 
$10 million amorphous commitment, if you will, and tell them to 
fund that $10 million through a set-aside from their own revenues 
so that the money is in an account. We know where it is, and we 
can direct it to the improvements. That is what has been achieved 
there, and I think that is fully authorized by the law. 

Mr. VENTO. Well, I think there is an open question on that and 
probably one that should be resolved in terms of these accounts. 
These accounts are controlled by the concessioner, or are they con-
trolled by the Government and the concessioner? 

Mr. IIANSLIN. They are concessioner bank accounts. However, the 
concessioner can only make expenditures from the with the ap-
proval of the Park Service for the facilities. 

Mr. VENTO. You have to have the co-signature of the regional di-
rector? 

Mr. IIANSLIN. It is not on the account per se, but I think they 
cannot make the expenditures without the approval of the Park 
Service. 

Mr. VENTO. Well, in fact, it isn't the Park Service at all. What 
is the approval process for the expenditure of funds from the gov-
ernment improvement or capital improvement accounts? Of course, 
you are telling me that only the concessioner is going to control the 
government improvement accounts as well? 

Mr. IIANSLIN. Well, the expenditures are subject to Park Service 
approval. 

Mr. VENTO. Well, I read and understand that the National Park 
Service standard concession contract language provides that 
projects over $1 million will have to have the written approval of 
the National Park Service director. 

Mr. IIANSLIN. That is correct. 
Mr. VENTO. Will the proposed contract contain the requirement? 
Mr. IIANSLIN. The section you are reading is for a large contract. 

Every expenditure from these accounts gets Park Service approval. 
The question is at what level of approval--

Mr. VENTO. What level, that's right. Most of it I suppose for 
small ones will be the superintendent, and if it is over $1 million, 
it is going to have to be the National Park Service director. 

Will the proposed contract contain the requirement? 
Mr. IIANSLIN. What requirement? 
Mr. VENTO. That requirement for over $1 million. 
Mr. IIANSLIN. I believe it is in there, Mr. Chairman. I would have 

to check. 
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Mr. VENTO. Well, my reading is that it is not in the draft con-
tract that we received, although it was in the standard concession 
contract. My question is what happened to it. 

Mr. H.ANSLIN. It may be that it is in one of the exhibits to the 
contract that perhaps you didn't look at, but we would have to look 
for that. 

Mr. VENTO. Well, that is right. It does not say that. I have not 
got time to read it, obviously. 

Mr. H.ANSLIN. We will clarify it for the record, Mr. Chairman. 
[The information follows:] 
The contract requires that any expenditure from the capital improvement fund or 

the government improvement account have National Park Service al?proval. Exhibit 
G to the contract sets out detailed procedures for froposing, approVIng and manag-
ing projects. It requires regional director review o each nomination and the result-
ing priority list. It does not require approval by the Director, because this contract 
was prepared in July 1992, prior to the September 1992 development of the new 
standard contract language. 

Mr. VENTO. Well, it is not in the draft contract is what I am tell-
ing you. 

Mr. H.ANSLIN. And you have all the exhibits to the draft contract? 
Mr. VENTO. We do have them, and I am just suggesting that you 

are not able to specifically point to where it is in the exhibit, and 
only that line has been dropped from the standard concessions con-
tract. So, I suspect that there has been a change in what is re-
quired here. So, it is a reasonable assumption without going back 
to look at other exhibits, unless you can specifically point that out 
to me at this time. 

Mr. H.ANSLIN. I don't have the contract in front of me, Mr. Chair-
man. 

Mr. VENTO. We will correct it ifit is incorrect, but I assume it 
has been left out. Mr. Davis, Mr. Finley, are you able to respond 
to this? Has it been dropped out? 

Mr. DAVIS. It has not been dropped out for any reason that I am 
aware of, and I would appreciate the opportunity to clarify the 
record on that. 

Mr. VENTO. Yes. I want you to do that. I think it is important 
because this contract and this process is one that, as you know, I 
have been highly concerned about in the past for not recognizing, 
first of all, the contributions of concessioners and for the lack of ac-
countability in terms of the entire process. Now we are putting it 
onto a formalized basis, and there may be some room for that. But 
there are a lot of concerns that are growing out of it. 

Has the general management plan, Mr. Finley, been modified to 
respond to the new business proposition or new concessioner con-
tract for Yosemite? Has the concession plan been modified? 

Mr. FINLEY. Yes, it has. The concession services plan is a supple-
mental environmental impact statement that modified the 1980 
general management plan. It was an attempt to look strictly at the 
types and levels of concession services authorized within Yosemite 
National Park. 

It did several things. I have already spoken to the fact that it re-
duced the accommodations. 

Mr. VENTO. For the general public. 
Mr. FINLEY. Yes. 



50 

Mr. VENTO. Did it reduce accommodations for the concession em-
ployees specifically? 

Mr. FINLEY. No. That element is not addressed. The concession 
housing will be addressed in the housing environmental impact 
statement, of which a draft has been issued and a final document 
is still under consideration. 

Mr. VENTO. Well, the general management plan said to remove 
the ice rink. Has the general management plan been modified in 
that sense? 

Mr. FINLEY. The general management plan said that the ice rink 
should be on a seasonal basis. It should operate in the winter, and 
it should be taken down in the summer. In other words, the con-
cept was portability. Those really don't exist. As a result of the con-
cession services plan, we determined to keep the ice rink in Yosem-
ite Valley. 

Mr. VENTO. Has the general management plan been modified to 
reflect that? 

Mr. FINLEY. Yes. The concession services plan is an amendment 
of the general management plan. 

Mr. VENTO. Can you highlight the other important changes in 
the general management plan based on the proposed concession 
contract? 

Mr. FINLEY. Yes. Briefly it reduced lodging in Yosemite Valley 
from 17 percent to 20 percent, park-wide from 13 percent to 15 per-
cent. It reduced overall gift and souvenir sales outlets by 25 per-
cent. So, you will see a 25 percent reduction in retail types of sales. 
It modified places where there will be no longer provided horse or 
livery type operations within the park. It looked at places like 
Wawona where the general management plan proposed additional 
accommodations, and we did not provide them. 

It does increase food service park-wide by 4 percent and in Yo-
semite Valley by 2 percent. 

The general management plan called to build a new store in Yo-
semite Valley. We deemed that that was inappropriate in 1990 to 
build a new retail store in Yosemite Valley. So, that has been 
amended. 

The general management plan authorized a construction of an 
additional bicycle rental facility in Yosemite. We found a way to 
use existing structures. So, we amended the plan in that regard. 

So, in almost all cases, we feel that overall we reduced structures 
in Yosemite by 477 structures. In fact, over the 1980 plan, there 
is a net. The 1980 plan would reduce 148. 

Mr. VENTO. Are these all a result of the concession contract, or 
are they ongoing works of Superintendent Finley and others? 

Mr. FINLEY. No. This is a result of the concession services plan, 
Mr. Chairman. The GMP had a goal. For example, in structures, 
it was 148, and the concession services plan will be taking out 254. 
So, we believe we took the goals of the general management plan, 
changed the prescriptions in a manner that was more sensitive to 
reclaiming priceless beauty and restoring natural processes. 

Mr. VENTO. Well, as I look over items of interest here from the 
Park Service in terms of things added since the 1980 general man-
agement plan, they talk about net profit centers since 1980 initi-
ated by the Yosemite Park and Curry Company not identified in 
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the general management plan. They include obviously, the pizza, 
the ice cream, the raft rental, wine tasting, photo finishing, video 
rental, tobacco shop, camp store, ice rinks, summer only it says 
here, but that apparently has been modified. 

Obviously, some of these are not being left behind. Some of them 
are more substantial in terms of rooms increased in the Wawona, 
Yosemite lodge rooms increased slightly. Curry Village rooms de-
creased. The housekeeping cabin spaces remain. I hope that we are 
going to get rid of the temporary tent housing and so forth there 
and that there will be substantial progress. 

But, obviously, all of this will reflect on the profitability of who-
ever the successful concessioner is in the contract, apparently the 
Delaware North Company. 

The concern, of course, in profitability, as you look through these, 
is that trying to push them down has some impact in terms of the 
agreement. It seems to me that it is sort of open-ended. There is 
a provision in the contract, reflecting the law, that says that the 
successful concessioner bidder here has a right to be profitable. 

One of the major concerns that has been raised is that, notwith-
standing the fact that we have gone through a bid process, that all 
of this really will come down in a few years, and you implied this 
yourself, Mr. Davis, to reexamining this contract, and the sort of 
commitments made in 1993 may really evaporate in 1997 or 1998 
when you reevaluate what is possible because of that particular 
phrase about profitability. What is the prospect of that? 

The Park Service still maintains the control over some of the 
prices of various items and so forth that are sold. All of that is in 
place. We still have other types of entities that are not part of the 
concession contract that basically have concessions in Yosemite 
Valley as well. 

So, what is your answer to the issue really that in 4 years, all 
of this in a 1993 contract will simply be so much rhetoric because 
it will be subordinated to the almighty requirement for profit-an 
insurance of profit, pardon me. 

Mr. DAVIS. We have no absolute guarantees, Mr. Chairman. 
However, there was considerable financial analysis done and finan-
cial pro forma prepared of this operation, and it was professionally 
developed, reviewed, analyzed, and felt to be achievable, again with 
the idea that something can go awry. We doubt seriously that it 
will, and we feel that we have professionally assured ourselves, as 
reasonably as we can, that we will be able to fulfill the terms of 
the contract. 

You are correct. At the end of 4 years, we will have to revisit 
that issue because the Concession Act of 1965 does provide that the 
operation offered by the United States should afford the conces-
sioner a reasonable opportunity to make a profit. If something is 
changed dramatically and no one is coming to Yosemite Valley and 
the bottom has fallen out of the business, or other unforeseen fi-
nancial occurrences come along, then they are going to have to be 
dealt with at those intervals. That works both ways, both up and 
down, in terms of the return to the United States. 

But I feel again that we have reasonably assured ourselves that 
the proposal that we are entertaining now is financially sound and 
will be achieved. 



52 

Mr. MILLER. Do you want a follow-up? 
Mr. VENTO. Well, no. I have other questions. 
Mr. MILLER. Mr. Lehman. 
Mr. LEHMAN. I just have a few more questions. 
Explain again the process that will take place 4 years from now. 
Mr. DAVIS. Basically in 4 years, we will renegotiate the return 

to the United States based on the financial operation that has oc-
curred and what our newest projection is. 

Mr. LEHMAN. When you say renegotiate, what exactly do you 
mean? What is the incentive for Delaware North to modify the con-
tract? 

Mr. DAVIS. Well, it is a condition of the contract that is recog-
nized, and there is nonbinding arbitration provided in that contract 
over these points, with the Secretary's decision being final. 

Mr. LEHMAN. So, in other words, you have the final say, period. 
Mr. DAVIS. Yes, we do. 
Mr. LEHMAN. So, the answer is they have every reason to settle 

with you regarding those terms. 
Mr. DAVIS. Correct. 
Mr. LEHMAN. What is on the table in 4 years, the rate of return? 
Mr. DAVIS. What is on the table is the financial history so far 

and the financial projection into the future at that point relative 
to this operation. It will be reanalyzed and renegotiated. 

Mr. LEHMAN. One other area that I wanted to get into. What 
were the respective roles of the Park Service and the National Park 
Foundation in negotiating with MCA on the purchase? 

Mr. DAVIS. I would like Mr. Hanslin to answer that. 
Mr. HANSLIN. Well, it was a coordinated effort, but the National 

Park Foundation was the entity that actually entered into the con-
tract with MCA. The National Park Service had to approve that 
contract under our usual procedures. So, we were all in the same 
room, and it was a coordinated effort. 

Mr. LEHMAN. The draft contract had a provision in it requiring 
a half-million-dollar payment to the Foundation. Is that in the con-
tract? 

Mr. HANSLIN. It is not in the contract per se, but it is in the pe-
ripheral documents to it. It is a reimbursement for the due dili-
gence expenses the Park Foundation--

Mr. LEHMAN. Well, since GAO determined that the Foundation 
lacked the legal authority to take part in the transaction, why are 
we reimbursing their costs? 

Mr. HANSLIN. Well, the Department did not necessarily agree 
with that, and I believe Secretary Lujan wrote back to Congress-
man Dingell and took a differing opinion. 

Mr. LEHMAN. So, you are just choosing to ignore what GAO said 
and say you disagree. 

Mr. HANSLIN. Well, I think Secretary Lujan considered it very 
carefully, but the decision was to proceed. 

Mr. VENTO. If the gentleman would yield. I thought that the 
legal work was pro bono, wasn't it? 

Mr. HANSLIN. I am not party to all of that, but some of the legal 
work that the Foundation received was pro bono. Some of it wasn't, 
and they also hired, as I understand it, a number of accountants 
and environmental experts and all kinds of people. 
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Mr. LEHMAN. Is it your belief that fees to the public and the park 
for enjoying being there are not going to go up as a result of this 
contract? 

Mr. DAVIS. Yes, it is. 
Mr. LEHMAN. I will ask Mr. Finley for the benefit of my constitu-

ents for the record here. You have no plans to change the operation 
of the golf course, the ski area, or the Brace Bridge dinner? [Laugh-
ter.] 

Mr. DAVIS. Mr. Finley. 
Mr. LEHMAN. Or the ice cream stand. 
Mr. FINLEY. The concession services plan addresses those types 

of activities, and we reaffirm the national policy that there are 
blackout periods where groups and conventions and special events 
are not appropriate in Yosemite. That blackout period right now I 
think is from May 1 through October where it is inappropriate to 
have those type of activities where they would conflict with normal 
reservations and general occupancy of the general public. 

As far as the golf course and the downhill ski area, the conces-
sion services plan provided an opening for continued reevaluation 
of the appropriateness of those activities and any new environ-
mental impacts that would be revealed as a result of conducting 
those activities. So, the future of the golf course and the downhill 
ski area remains subject to reevaluation in the future. 

Mr. LEHMAN. Also, as you know, transportation is a major issue 
in the park. Do those issues in any way interface with the terms 
of this contract? 

Mr. FINLEY. Yes, they do. The old contract provided the Curry 
Company with a preferential right of transportation. That pref-
erential right in many ways constrained the ability of the Govern-
ment to work beyond our boundaries on cooperative transportation 
efforts. 

The new contract has no preferential right for transportation or 
any other service. That allows us to enter into joint power agree-
ments for transportation and other types of cooperative activities to 
enhance the arrival of guests to Yosemite in an efficient and eco-
logical manner. So, we have greater freedom now to work in the 
transportation arena than we did before. 

Internally the contract provides and the concession services plan 
provides for increased shuttle systems, distribution of visitors with-
in the park. 

So, transportation is really to be looked at in kind of two nodules. 
One is the intrapark shuttling of visitors. The other is the coopera-
tion and coordination in the arrival of visitors to Yosemite. 

Mr. LEHMAN. With respect to the latter, the arrival of visitors to 
Yosemite, right now they are required to use Curry Company 
transportation in the park or have an agreement with Curry Com-
pany where they compensate Curry Company for the right to use 
their own transportation. Is that correct? 

Mr. FINLEY. That is incorrect. That used to be the case. 
Mr. LEHMAN. Yes. That is the way it is right now, and it will 

change-no? You've changed that already? 
Mr. FINLEY. With the sale agreement, the Curry Company 

agreed that-it was called the trip lease program-we would jointly 
do away with that program. So, since the signing of the sales 
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agreement, Curry Company has not charged a trip lease fee to 
buses entering Yosemite National Park. 

Mr. LEHMAN. On the transportation within the park, can you be 
any more specific? You said increase the public transportation sys-
tem. What do you mean? 

Mr. FINLEY. Well, we have immediate plans to extend the Yosem-
ite Valley shuttles to more westward locations. For example, we 
would look at anything to reduce the use of private automobiles, 
people taking day-use trips. We would expand the shuttle system 
that we began two years ago in Tuolumne Meadows. We see fur-
ther need to expand and refine shuttle systems in the Wawona 
area. We may need to develop a shuttle system from Badger Pass, 
for example, to Glacier Point, as that corridor becomes more crowd-
ed and we need to reduce impacts. So, I think the concepts are 
there and the mechanism is there to implement .it. It is an imper-
fect mechanism. 

Mr. LEHMAN. Just finally on this cleanup issue we addressed ear-
lier, I think I can understand the problem here. It is very difficult 
to quantify with any certainty what this is going to cost, and what 
both parties have to have is some kind of comfort zone here where 
they feel comfortable. Obviously, the concessioner felt comfortable, 
in this instance, Delaware North, with assuming 100 percent of the 
liability based upon what they knew about it. Obviously, you feel 
comfortable with Delaware North accepting that, but do you have 
faith in their determination that they can carry that under these 
existing terms? 

Mr. DAVIS. Yes, I do have faith in that. I think it is important 
also to note that their financial pro forma that they submitted as 
a part of their response budgeted $1.9 million a year in the initial 
phases to achieve this goal. So, we see it in their business outlook 
at this. 

Mr. LEHMAN. If it turns out, as it often does, that this is going 
to cost an awful lot more than was anticipated on the front end, 
is that also on the table in 4 years in terms of the financial out-
look? 

Mr. DAVIS. It would be on the table in the sense that if projects 
cost more, perhaps as many projects will not be completed. 

Mr. LEHMAN. Mike, are there any big environmental costs antici-
pated beyond the cleanup of the tanks? Are there other things be-
sides those tanks? 

Mr. FINLEY. There is the superfund obligation from the Purity 
Oil superfund site, but beyond the tanks and some asbestos, I can't 
think of any right now. 

Mr. LEHMAN. That is the site in Fresno? 
Mr. FINLEY. Yes. 
Mr. LEHMAN. Has their portion of liability for that been assessed 

yet? 
Mr. HANSLIN. Their portion or their share of the liability has 

been assessed. The EPA advises that it looks like about $125,000. 
Mr. LEHMAN. So, most of it relates to that. There is nothing out 

there that you know of beyond that. 
Mr. FINLEY. No, not that I am aware. 
Mr. LEHMAN. Thank you very much. 
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Mr. MILLER. On the issue of the government improvements, if I 
am doing this right, what future, if any, possessory interests can 
the new concessioner achieve? 

Mr. DAVIS. The new concessioner can achieve no possessory in-
terests through this contract. 

Mr. MILLER. I do not think that is quite accurate, and I am not 
playing stump the witness. I am just trying to determine if they 
make a major capital improvement, what do they achieve. The Gov-
ernment and the concessioner may agree to have the concessioner 
build a building, if you will. The concessioner achieves a possessory 
interest in that, do they not? 

Mr. HANSLIN. Yes. Let me just make sure you get that correct. 
The capital improvement fund is going to be used to build improve-
ments. There is no possessory interest vested from--

Mr. MILLER. In that fund. 
Mr. HANSLIN. But the concessioner, if it chooses and agrees with 

the Government, might put in its own additional money to build a 
building, in which case they would get a possessory interest on an 
essentially book value schedule. 

Mr. MILLER. There is no requirement that they amortize it the 
same way we do or they depreciate it the same way we do. 

Mr. HANSLIN. No. If they do get that type of possessory interest, 
they will have to amortize it on a 30-year, straight-line deprecia-
tion or amortization. If you give a hypothetical, let's say--

Mr. MILLER. For your purposes they have to do that. They do not 
have to do that for tax purposes. 

Mr. HANSLIN. Well, right now it coincides, as a matter of fact, 
but the tax law may change. But for our purposes, that is correct. 

Mr. MILLER. The government account-what is the official name 
of it-the government improvement fund. What is the purpose of 
this? 

Mr. DAVIS. Basically that is the account that is set aside to main-
tain the Wawona complex, which is owned by the United States. 
In effect, it is a building-use fee for Wawona in which they will 
maintain those historic structures, according to a well-established 
on behalf of the United States will maintain those historic struc-
tures. 

Mr. MILLER. So, when you use the amount, $212,000, that should 
be attributed simply to Wawona. 

Mr. DAVIS. Yes, sir. 
Mr. MILLER. That should not be attributed to other maintenance 

within the park. 
Mr. DAVIS. That is correct. 
Mr. MILLER. How is that handled? 
Mr. DAVIS. Pardon? 
Mr. MILLER. How is that handled? Under general maintenance 

agreements with the concessioner? 
Mr. DAVIS. Again, it is basically set aside and held in an account, 

and then the expenditure of that is approved by the superintendent 
relative to and consistent with the historic preservation plan. 

Mr. MILLER. That is with respect to the account. With respect to 
any other facilities in the park, no such account exists. Is that cor-
rect? 
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Mr. DAVIS. There is a repair and maintenance account of the 
Government-owned assets that is of considerable value annually, 
approximately $6 million, that the concessioner will expend in cap-
ital type maintenance or cyclic type maintenance of the Govern-
ment-owned facilities. 

Mr. MILLER. That is for all of the facilities. 
Mr. DAVIS. That is all others. 
Mr. VENTO. Well, Mr. Chairman, will you yield on that? 
Mr. MILLER. Yes. 
Mr. VENTO. As I look over exhibit C of the draft contract, it goes 

into, well, hundreds of thousands of dollars for other purposes than 
just Wawona. Maybe I am misunderstanding this. 

Mr. MILLER. There is a line drawn under Wawona, and then you 
go on to ·list all of the other facilities in the park. Is that part of 
that $6 million maintenance account then? 

Mr. DAVIS. Yes, it is. There is another commitment relative to 
maintenance that the new concessioner will assume that was pre-
viously done by the National Park Service, which includes in-
creased responsibilities of paying for some certain snow removal 
and hazard tree control programs within the areas that are as-
signed. These additional responsibilities transferred to the new 
concessioner will amount to close to three-quarters of a million dol-
lars a year. 

Mr. VENTO. I understand that, and that is a good line of ques-
tioning and understanding. I think this shows good progress, I 
might say, in terms of that. 

But I am looking at the 14 pages under exhibit C. It may be for 
snow removal, but the Wawona annex includes a golf shop. The 
first number there is $53,000, and then it goes to the White Cot-
tage, Washburn. Those are all in the Wawona complex I guess. 

Mr. DAVIS. Yes. 
Mr. VENTO. But there are others. Apparently Yosemite Village is 

included. You have a number of cabins. Glacier Point is included. 
Out of the Yosemite Valley, in fact, these are. So, there are reoccur-
ring things, El Portal, as I go through it. Of course, it is not limited 
to Wawona exactly here. So, what am I misunderstanding here, 
Mr. Davis? 

Mr. DAVIS. No. Mr. Chairman, that is the cost of the general 
maintenance agreement throughout the park. 

Mr. VENTO. It says the account program here. In article 10, it 
says in order to carry out the account program, the concessioner 
shall deposit within 15 days of a day of each month a sum equal 
to the current monthly amount allocation. You are saying that is 
the maintenance. It is part of section 10, the government improve-
ments account, the way I am reading this. 

Mr. I!ANSLIN. Mr. Chairman, the government improvement ac-
count actually applies to Government-owned buildings which are 
assigned to the concessioner, and they put that money in to repair 
them. I think it is our understanding that almost all of those build-
ings are at Wawona. If there are other buildings elsewhere that are 
Government-owned, they would be--

Mr. VENTO. Well, there are some that are outside Yosemite. 
Mr. I!ANSLIN. No, I do not believe that is the case. 
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Mr. VENTO. Well, that is what the document says. I know the 
park and I know some of those areas are outside. 

But my concern is that this just seems like it is far in excess of 
the $212,000 that was expressed here as being in this account. 

Mr. DAVIS. There is an amount of $6 million annually that is set 
aside for maintenance of facilities throughout the park. 

Mr. VENTO. Well, won't it be under this account heading, and 
will it be managed in this account? You are suggesting that I am 
misinterpreting this I guess. 

Mr. DAVIS. It is in the contract, it is my understanding, as part 
of the maintenance agreement. 

Mr. HANSLIN. Right. I think the confusion, Mr. Chainnan, is that 
for Government-owned buildings, which are assigned to the conces-
sioner-and I think they are mostly at Wawona-we established 
this government improvement account whereby the concessioner 
pays the value of the use of those buildings into the account, and 
the account gets used to maintain those buildings. 

In addition to that, there is an obligation of the concessioner, of 
course, to maintain all of the buildings in the park that they use, 
even those--1 used the tenn owned-but which they own. Those ob-
ligations are spelled out in the maintenance agreement, but there 
is not a special account set aside for the moneys that go to the 
maintenance agreement. That is $6 million what we have not tried 
to put into a special account. 

Mr. MILLER. Let me see if I can do something quickly before we 
go to vote. 

On the capital improvement fund, you state that the concessioner 
shall create and manage a capital improvement fund by which it 
will undertake on a project basis improvements which directly sup-
port concession services. What does that language "directly support 
concession services" mean? 

Mr. DAVIS. It basically means that it has to go into those facili-
ties and infrastructure that support concession programs and are 
a part of it. We cannot use that money for general management 
purposes within the park. 

Mr. MILLER. Why? 
Mr. DAVIS. Because we are not authorized to do so. Under the 

current legal opinions that we have relative to these special ac-
counts, that funding must be associated with the operation itself. 

Mr. MILLER. What kinds of things does that not allow you to do? 
Mr. DAVIS. Well, I guess it would not allow us to hire park staff. 
Mr. MILLER. Would it allow you to do trail maintenance? 
Mr. DAVIS. Not at the present time, no, sir. 
Mr. MILLER. What about trail maintenance between the High Si-

erra camps? 
Mr. DAVIS. They are only a partial user of that particular--
Mr. MILLER. Well, do we get to apportion some of that to this ac-

count? 
Mr. DAVIS. We have been concerned about apportionment of 

those funds in that direction. 
Mr. MILLER. What do you mean you're concerned? 
Mr. DAVIS. Well, concerned with our authority to do so. 
Mr. MILLER. Pardon? 
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Mr. DAVIS. Concerned with the authority in our appropriation to 
do so. 

Mr. MILLER. Well, Chainnan Vento talked about the creation of 
these accounts and your legal authority. Your position is that you 
have that authority, and that may well be. 

But I think it starts to raise a rather serious question because 
this contract is being held out as going to benefit the entire park. 
Yet, these three words "support concession services" raises a little 
different specter, and that is that you have the revenues that are 
yielded by the concession being plowed back into the concessions 
for the benefit of the concessions. 

Now, under the old arrangement, it was sort of like that and a 
little different because it was slap, dash, the best you could. But 
you also had the concessioner building facilities for the park use 
that may or may not have been related to concessions, and it was 
some benefit to the general park. 

I am somewhat concerned about the restrictive nature of that 
language. I appreciate that they are only partial users of the trails 
and what have you, but the people who come, obviously, to enjoy 
the Yosemite experience and perhaps stay in the lodge or cabin or 
do whatever, also have some expectations about the condition of 
the park and the experience that they are going to have. You are 
saying that is our burden at the appropriations level, and this will 
take care of the concessions. There is some division going on here 
that I do not know if it has been fonnally discussed. 

Mr. DAVIS. Well, we can make the association that you just did, 
Mr. Chainnan, but we are also told that we do not have the au-
thority to expend those funds on those items of management of the 
park that are not currently directly related to concession oper-
ations. It does not mean, however, that it might not be a very good 
idea to seek that. 

Mr. MILLER. Well, let's assume your position is correct. There are 
some people who have taken the position that this should await 
legislative action on the overall concession policy. Then we have 
contractual rights that have been established here as to the uses 
of this money. Then we change the policy, but then we have to live 
with the Yosemite contract and its contractual rights because they 
are certainly entitled to their contract. 

This is a lot of money, and when we are struggling here to see 
how we support the parks, it just creates some problems, and I just 
want to make sure we are doing this with our eyes open. I do not 
think I have to spell out the problems it creates on Capitol Hill 
when parks that do not have the benefit of this are struggling with 
their problems, and the suggestion is now that Yosemite is a rich 
park. We know that not to be true when you know the list of main-
tenance and projects and things you have to do to accommodate the 
pressures on the park. 

Now, inside the contract, this money that will be generated-! do 
not know the net value of it-is restricted essentially to the benefit 
of the concession. And that is to the public too. If the trails in the 
valley are in disrepair, you cannot get up to the falls, it is a dif-
ferent experience, and you may not think about coming back to the 
concession. 
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Mr. DAVIS. Well, there are a couple of points that I would make. 
One is that if Congress changes the authority on the expenditure 
of that money, then many of the funds from these accounts that the 
concessioner is holding could be redirected to other activities. 

Mr. MILLER. Put on your hat for a minute and put yourself in 
the position of the concessioner and think about that answer. 

Mr. VENTO. The other point is I guess that you have chosen--
Mr. MILLER. He is entitled to his bargain, with all due respect. 
Mr. DAVIS. He basically has his bargain in my judgment, and 

certainly not all of these funds would go in a different direction. 
Please do not misunderstand me. But it would be easy for us to 
make certain ties, as you did, Mr. Chairman, to the general good 
of the visitors in the park, and if some of those items took over a 
higher priority then other maintenance needs, we would have the 
authority to redirect the funds into those specific projects. 

Mr. MILLER. We are going to recess to go vote, and we will be 
right back. 

[Recess.] 
Mr. MILLER. I know this is hard for you to believe, but we are 

coming to a close here. 
I really want to thank you for your time and your willingness to 

lay these answers out on the record. I think it is important to this 
entire process. 

Let me just ask you on another matter, if I might, and that is, 
again my understanding is that on the CIF contribution for Dela-
ware North, there apparently is an agreement as to a contribution 
of 5.2 percent of gross revenues, but it could be adjusted to 4.7 per-
cent in some .limited circumstances. Are you at liberty to tell us 
what those limited circumstances may or may not be? 

Mr. DAVIS. I will attempt to do so, and I believe I can. 
The 5.2 percent, incidentally, includes the government improve-

ment account of $212,000 in that instance. So, what we are really 
talking about is a 5-percent commitment to the capital improve-
ment account and a 4.5-commitment to the capital improvement ac-
count, the difference being that when the operational assets and li-
abilities of the Yosemite Park and Curry Company are assumed by 
the new concessioner, if they balance, then the CIF contribution 
will be 5 percent. If they do not balance, they have made a commit-
ment to the 4.5 percent. That is the difference in the presentation. 
If they do not balance in terms of the liabilities exceeding the as-
sets. 

Mr. MILLER. That would continue for how long? To erase that 
deficit? 

Mr. DAVIS. That would continue, as it is now stated, for the life 
of the contract, but remembering again that we will revisit that 
issue in 4 years. 

Mr. MILLER. So, you will not know until the time of closing what 
the deficit may be. 

Mr. DAVIS. That is correct. 
Mr. MILLER. Does a deficit of any amount trigger the difference 

between 4.5 and 5? 
Mr. DAVIS. Yes, it does I believe, although Mr. Hanslin wants to 

add something, if he may. 

73-649 0 - 93 - 3 
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Mr. HANSLIN. We have, as part of our negotiations, an a.n;ange-
ment now whereby if, let's just say hypothetically the deficit was 
$10, then the drop would not be from 5 to 4.5 percent. It would be 
5 to a level commensurate with the $10 or the $1,000 or whatever. 

Mr. MILLER. What if it is $6 million or $7 million? 
Mr. HANSLIN. 4.5 is the absolute as low as it can go. 
Mr. MILLER. I have to figure out the value of that. 
Mr. Vento. 
Mr. VENTO. Well, Mr. Chairman, I had the same question basi-

cally on the working capital. As I understand, the capital improve-
ment fund and the government improvement account are basically 
a composite in that between 4.5 and 5.2 payment. Is that correct? 

Mr. DAVIS. That is correct. The difference whether you use 5.2 
or 5 is half a percent down. 

Mr. VENTO. The point is that we were told, of course, based on 
the purchase agreement, there is the expectation that MCA and its 
parent company have been pulling all of the dollars out of that par-
ticular area in the business, and that there is a chance that the 
Yosemite Park and Curry Company, or the MCA element there, 
would be worth not 0 percent, but be actually deficient in some re-
spect. Isn't that one of the reasons that you have required or at 
least looked to the $12 million capitalization of the prospective 
business to which you have made the final judgment to award? 

Mr. DAVIS. Yes, it is. 
Mr. VENTO. So, the point is, there is the expectation there has 

to be working capital. So, that much would be contributed. 
You have mentioned before, Mr. Davis, that you expect that the 

equivalent would be 20 percent of revenues that would be paid, 20 
percent of gross revenues. Is that correct? 

Mr. DAVIS. Yes, approximately. 
Mr. VENTO. In other words, then we are to assume that the other 

15 percent or so would be paid for th~ possessory interest note. Is 
that correct? 

Mr. DAVIS. Yes. A sizable portion would involve the possessory 
interest note and the interest associated therewith. It would also 
involve the government improvement account. It would involve the 
additional maintenance responsibilities that we have transferred to 
the operator, to the new concessioner, and it would involve there-
pair and maintenance account of the concessioner for the facilities. 

Mr. VENTO. You obviously will not receive any dollars for that. 
Those would be legitimate expenses. Under a normal business ar-
rangement, those would be legitimate expense elements that they 
would have. Is that correct? 

Mr. DAVIS. No. They are beyond totally normal business ex-
penses. We are talking about the buy-back of the possessory inter-
est and the depositing of that in the name at the end of the con-
tract with the United States, and we are talking about other ex-
penses in maintaining Government-owned facilities in which the 
concessioner again has no possessory interest, therefore does not 
have an escalating--

Mr. VENTO. They have varying degrees of interest I guess, but 
no possessory interest anymore. 

Mr. DAVIS. Correct. No capital. 
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Mr. VENTO. The note is the issue that takes care of not just 
possessory interest, but all the assets of the Yosemite Park and 
Curry Company. So, that is a separate payment. But basically all 
these buildings I suppose and structures that are there, we have 
to look at it as now being ours. 

Mr. DAVIS. Correct. 
Mr. VENTO. So, I think the distinctions that we have made in the 

past really should not hold for the way we look at the management 
of the park. What you are trying to do is set up various accounts 
to make certain that these buildings are adequately maintained so 
that in a period of years, 10 years, if something happens with Dela-
ware North-or whoever finally is-withdraws from this agree-
ment, they default, that the buildings will have been adequately 
maintained over that time so we are not left with a series of signifi-
cant outstanding deficiencies. 

Mr. DAVIS. Correct. 
Mr. VENTO. So, I think the question, of course, for us in terms 

of trying to give this a review is to understand exactly what that 
entails and whether or not they can execute that. As I sit here and 
listen to the discussion about it, I have an uneasy feeling, I must 
say, that some of this which is on raper is not going to be materi-
ally accomplished simply because o the type of cash flow and other 
types of requirements that might be placed on Delaware North and 
that in 4 years all of these commitments will be revisited and re-
duced. Of course, if there is a default, obviously, you have a rather 
unusual circumstance in terms of the National Government really 
being placed in a situation where we have to have MCA agree to 
whatever the action is that is taken. 

Mr. Chairman, I just want the personnel from the Park Service 
to know I understand they have been working very hard on what 
was a very difficult problem-it seems to me that these accounts 
really do cause some difficulty. I do not know how else we can deal 
with the problem. After looking at it, I do not have any quick and 
easy solutions. With these type of accounts and with the type of 
revenue flow here, it may be impossible for the Park Service to 
take any effective steps to reduce the extent of commercial activi-
ties in Yosemite. That is what I fear. 

Mr. Davis, do you have any response to that? Is this contract and 
thexecution of this contract going to drive the types of activities to 
take place in Yosemite? 

Mr. DAVIS. No. What drives the activities that take place in Yo-
semite Valley relative to this contract is the concession services 
plan itself that was prepared and approved prior to the issuance 
of the statement of requirements for this concession operation. So, 
that is the driving document. 

Mr. VENTO. Are you anticipating including similar government 
improvement accounts or capital improvement funds or both as 
part of new concession contracts? 

I know that the Solicitor's representative today had said that he 
had about 10 other contracts that have similar types of provisions, 
but do they actually create or designate those types of accounts in 
such contracts? 

Mr. DAVIS. Yes, they are designated in some of our other conces-
sion contracts at the current time. 
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Mr. VENTO. So, I think probably a list of those would be helpful 

for me in terms of trying to understand that and the performance 
of them, or at least some notation as to the performance of them. 
We obviously have a detailed understanding of the performance of 
them. 

Mr. DAVIS. I would be happy to provide that list for you. 
[The list of concession contracts which have government improve-

ment accounts or capital improvement funds follows:] 
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Mr. VENTO. You do expect to use this particular model in the fu-
ture. Is that correct? 

Mr. DAVIS. Well, we use elements of the model, as I spoke ear-
lier, certainly, but it will not be exactly the same because each con-
tract has different dimensions to it. 

Mr. VENTO. Well, I see. The point is I paid close attention to your 
response to the chairman's remarks because of the overlap or the 
lack of clarity that you are concerned about in these funds. It 
sounds as though, in terms of dealing with this issue, that in using 
these funds you are limited. You may not be able to do animal con-
trol in Yosemite Valley in spite of the fact that it has some impact 
on concession activities because it is an activity that does not deal 
wholly with the impact of the concession type of operation. So, it 
seems to me there is a case where there is overlap, strictures with 
regard to the law, at least the way you are interpreting it, and I 
think that that may raise questions too. 

The other question that really comes back is, wouldn't it be bet-
ter to share-there are a lot of national parks and so forth that 
have concessions that do not have the ability to raise any type of 
revenue. What happens to a system-wide system when we have one 
park that has this tremendous ability to raise revenue and to meet 
some of these needs and others don't from a park policy stand-
point? 

Mr. DAVIS. Well, at some point, the sharing of revenues from 
places like Yosemite with other parks may become a distinct possi-
bility if it is authorized in law. . 

However, I would point out at this time the National Park Serv-
ice has had a general management plan for Yosemite Valley since 
1980 in which improvements were identified and sought with re-
spect to protection of the park resources, improving the visitor ex-
perience, and generally supporting visitor activities in the park. We 
simply have been unable, financially, to achieve that through the 
normal process of funding. 

The needs in Yosemite are so very great at this time that they 
represent a high priority need within the National Park Service, 
and I feel that this agreement has been structured in a way that 
will start us down the road to implementing these very important 
dimensions of the Yosemite plan, and we are doing it without ap-
propriated funds. We see a way through this contract to accomplish 
those objectives. 

Mr. VENTO. Well, Mr. Chairman, I have no further questions. I 
have a couple of statements. I ask unanimous consent they be 
placed in the record. A statement from the National Park Hospi-
tality Association and a statement from Mr. Robert Redford. 

Mr. MILLER. Without objection. 
[EDITOR'S NOTE.-See appendix.] 
Mr. MILLER. On the capital improvement fund, who can mandate 

the spending? Is it a joint venture? Can you direct them to spend 
the money? 

Mr. DAVIS. Yes, we may direct them to spend the money. 
Mr. MILLER. So, when it says projects will be selected by the su-

perintendent, in accordance with the written approval of individual 
projects of the western region, this is anticipated that this is a 
Park Service function, and then you will go to the account for those 
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purposes. This is not at the discretion of the concessioner. Is that 
correct? 

Mr. DAVIS. That is correct. We must approve. Now, that does not 
mean in the process that we will not accept and consider sugges-
tions. 

Mr. MILLER. No, no. But the concessioner cannot sit on this ac-
count. 

Mr. DAVIS. No. 
Mr. MILLER. He cannot veto what you want done. 
Mr. DAVIS. No. We are the final authority on the expenditures. 
Mr. MILLER. If I understand it right, if there is money left over 

at the end of the contract, it reverts to the Government. Is that cor-
rect? 

Mr. DAVIS. I believe that is correct. 
Mr. MILLER. On the question of the sliding scale that we talked 

about initially, again when you go back to the contracts, the satis-
factory bids, TW said that they would pay 5.3 percent in the first 
years and 5.8 thereafter. The Restoration Trust indicated that it 
wanted to make a contribution of 2 percent in the first 4 years and 
6.1 afterwards. The value of those contribution ranges, as I pointed 
out earlier, from somewhere around $65 million to $63 million to 
$54 million and then Delaware North at $56 million. 

How did you weigh those? 
Mr. DAVIS. They certainly were a consideration, but the return 

here was a secondary consideration overall. We weighed them and 
found that when you took off the conditions under which some of 
those figures you just quoted were structured, that basically the 
contributions to the capital improvement fund came out very close 
one to the other. 

Mr. MILLER. On the question of return to the potential conces-
sioners, if I can revisit this subject just quickly here, the question 
of liability will also determine that. Right? 

Mr. DAVIS. Pardon? 
Mr. MILLER. Some placed a cap on liability, as I said earlier, of 

$12 million; Delaware North, unlimited; and other people some-
where in between. But in the return to the concessioner, it will 
have to be recalculated when we know the answer of the extent of 
that liability. Is that correct? 

Mr. DAVIS. The entire business operation and financial posture 
will be evaluated at 4-year intervals, as a part of the contract. 

Mr. MILLER. All right. Let me ask you. On the flip side of that, 
if in fact unlimited liability means great liability-let's say it 
means $50 million or $100 million-can Delaware North come in 
in this review process and say I can't make a reasonable profit 
under the statutory language or the right to make, whatever the 
term is, in the statutory language? 

Mr. DAVIS. They certainly can ask for that. We are not required 
to grant it, but I think that it would be a matter of great delibera-
tion if.--

Mr. MILLER. How do you anticipate that that plays off against 
the statutory requirements on their right to a reasonable oppor-
tunity for the concessioner to realize a profit? 

Mr. DAVIS. Well, basically the reasonable opportunity to make a 
profit is a decision that we must make relative to that matter. 
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There are many things that will have to be considered at the time 
relative to projected income in the next period, whether that could 
be overcome, et cetera. So, to say that it is a direct tie, I think is 
simplifying it. It is an issue that would have to be considered in 
the review at the 4-year intervals. 

Mr. MILLER. Well, let me ask you to be a little bit more specific 
because the suggestion is certainly that in this bidding process, li-
ability was a very important factor. It was the basis on which I 
think one, maybe two, were disqualified because they would not ac-
cept that. In fact, I think in the announcement, it was heralded 
that Delaware North was the only bidder that would accept unlim-
ited liability. If you are starting to suggest here that that unlimited 
liability can be negotiated in the future, then that is not unlimited 
liability, and I suspect other bidders would have another view of 
what they were accepting or not accepting. 

Don't shake your head "no" yet, Mr. Hanslin, because it goes to 
an important question. You have statutory language that suggests 
that the concessioner has this right to an opportunity to realize a 
profit under his operation as a whole, commensurate with capital 
investment requirements and other obligations assumed. Now, you 
are going to hang on "obligations assumed"-! assume you are rep-
resenting the taxpayer-that you will say the concessioner accepted 
unlimited liability and that is, in fact, separate. But what if that 
brings down this concessioner-he says, "I can't make a profit. I 
can't recover from these expenditures related to this unlimited li-
ability." 

Mr. HANSLIN. I do not quite know what the question is. 
Mr. MILLER. Well, the question is, are you going to provide relief. 

Does he have a right to relief? 
Mr. HANSLIN. No, he does not have a right to relief. 
Mr. MILLER. I think it is very important because unlimited liabil-

ity is like unlimited liability. 
Mr. HANSLIN. Well, that is the correct answer to that. There is 

no right to relief. 
Mr. MILLER. Thank you. There is no end to the questions here. 

Will you guys stop it? [Laughter.] 
The point is this. If that happens five, six, seven years down the 

road, they drop out of here, we are still left with the MCA note. 
Mr. HANSLIN. That is correct, but we are left with the payments 

that have been made to date on that. 
Mr. MILLER. And MCA has a right of reentry if payments are not 

made in the future. 
Mr. HANSLIN. Under the terms of the contract. So, someone else 

will come in and take up the contract and continue to pay the note. 
Mr. MILLER. Or we pay them off. 
Mr. HANSLIN. We or a new concessioner can pay them off. Or this 

concessioner, the day after it signs the contract, if it wanted, could 
pay off MCA anytime between day one and year fifteen. In fact, in 
ten or twelve years, it may very well be attractive for Delaware 
North or for the Government, for that matter, to pay off the bal-
ance. 

Mr. MILLER. What role did the issue of this liability play in the 
negotiations around the purchase figure, the $49 million that was 
negotiated with MCA? 



78 

Mr. HANSLIN. Well, that was one of the factors that was very 
closely looked at, obviously, and MCA, as you may imagine, wants 
to sell Yosemite Park and Curry Company without retaining any 
liabilities. That was principally where they were coming from in 
the negotiations. The Park Foundation agreed to that, having 
agreed to it only after they did their own due diligence and went 
out to ascertain what the scope of the liability might be. We are 
talking about a liability that two independent environmental 
groups from private enterprise estimated to be $8 million over 15 
~ears. You are talking about revenues over that 15 years of $2 bil-
lion. 

This is not a big problem in those scales. It is a big problem, 
however, for the notion that the Government, as part of this trans-
action, would assume the liabilities of a concessioner. It is a very, 
very difficult notion to live with, and I do not think certainly that 
we would look favorably on that. Even though the amount of 
money involved might be not that much, the idea that we, the Gov-
ernment, would pick up environmental liabilities is a very new con-
cept. 

Mr. VENTO. Well, Mr. Chairman, if you would yield. 
Mr. MILLER. Was there any notion that you were going to pro-

ceed against MCA at that time? 
Mr. HANSLIN. Well, we talk about this liability. There is a liabil-

ity to clean up the gas tank just like any company in the country 
that has a gas tank, has to clean it up. Yosemite Park and Curry 
Company, the existing concessioner, is doing that now. They are 
spending several million dollars a year to do it. They have a pro-
gram in place to achieve it. The money is budgeted to do it. It is 
all doable within the revenues of' the company. There is no thought 
anywhere suggesting that somehow the revenues from this conces-
sion are not going to be there to take care of this problem. 

So, the answer is no, we are not suing MCA There is not a prob-
lem right now. 

Mr. MILLER. Well, I appreciate that, but at some point somebody 
I assume on your side of the negotiating table, whether it was the 
Foundation or the Park Service or the Secretary's office, had to 
quantify that in terms of arriving at what was a fair buy-out price 
of the MCA interest. At one .point, MCA was saying it is $100 mil-
lion. 

Mr. HANSLIN. I think that is true. The retention of liabilities as 
part of the negotiation was certainly taken into account. I wasn't 
involved with the due diligence that the Park Foundation did. I 
was not involved in all the negotiations. Certainly that was an ele-
ment of it, and certainly the Secretary and the Director and the 
Park Foundation think that they got a good deal on that price tak-
ing into account this environmental liability. 

Mr. MILLER. But the question is, did they? 
Mr. HANSLIN. Well--
Mr. MILLER. You quantify the liability for the purposes of the 

buy-out one way and you quantify the liability differently for the 
purposes of the bids. I go back to the notion of whether or not we 
paid a premium for the desire to have unlimited liability at the 
other end of the arrangement. That is all. Money is money, and it 
is hard to come by for the Park Service. So, we just want to know. 



79 

I appreciate what the former Secretary thought, but that has not 
always matched up with the facts over the last 4 years. So, let's 
just start here. [Laughter.] 

I do not know if that is the case because you are unable to tell 
me how anybody quantified this other than what the bidders did 
on their own to determine the amount of money they might be lia-
ble for if they won the contract. Where was the Government in 
this? You were representing the people on this issue in two nego-
tiations, one with MCA and one for contract purposes. 

Mr. HANSLIN. I would answer again the Government-and it was 
the Park Foundation and the Secretary and the Director-nego-
tiated this price. When they did the due diligence, when they had 
the accountants, environmental experts, and technical people go 
out there, it was determined that the price was consistent with the 
responsibilities assumed. Now, you may say that that was not done 
thoroughly enough. Because I am not even privy to the documents, 
I cannot produce the quantification of that, but that was done and 
that was the judgment made. 

Mr. MILLER. Mr. Vento. 
Mr. VENTO. Well, I was just going to mention I think the real 

issue is whether, by virtue of setting the terms of the purchase 
agreement, you have then superimposed a limitation or a require-
ment on a prospective concessioner that's being granted. And the 
answer is yes because you included in that the assignment or reas-
signment of the liabilities. So, the Government is very much in-
volved at least in setting the terms of that agreement which nor-
mally during recourse would go between two independent agents. 

The other point is that in doing so, you obviously sharply limited 
the ability of a number of bidders to bid by virtue of that, by not 
setting a monetary amount on it, which is not quantifiable to the 
bidders. In fact, many of them, as I understand, capped liability at 
something like $12.3 million, and yet apparently that was a major 
threshold issue, according to the information that I have read, that 
then precluded them from being considered in some instances for 
this even though the amount of return to the Government based 
on their preliminary numbers in the bid would have actually been 
higher. 

So, in setting the purchase agreement, you in a sense also lim-
ited who would be able to apply because of the way you applied 
this in the bid process. So, at that particular point, I think that is 
where we find the premium issue that becomes involved here. That 
is the effect of what has taken place in terms of this key fact. 

There is also, of course, the deal with the executives' liability 
issue, which has not been brought up at all here, the compensation 
issue. That certainly should have been something that was identifi-
able. Mr. Davis, did you want to briefly mention anything about it, 
the executive contracts, the contracts with individual executives, 
the MCA people? 

Mr. DAVIS. Yes. Mr. Hanslin is familiar with that. 
Mr. HANSLIN. What happened was that-this was not out of the 

norm-the principal executives of the Yosemite Park and Curry 
Company I think five or six of them were on 3- or 4-year contracts. 
The last time those were executed was right around the time of the 
transaction, and those contracts extend beyond the term. You can 
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call it a liability if you want, but what you have is the five or six 
executives of the Yosemite Park and Curry Company have got con-
tracts which are in place. When the new company buys the stock 
of that company, they are buying the services of the corp~ration. 
You could call by the same terms the union contract which they 
have. 

Mr. VENTO. They bought the union contract? 
Mr. HANSLIN. Yes, sir. The union contract they executed about 

a year ago and it extends beyond that. Now, you could call that a 
liability too. 

Mr. VENTO. That is the way it is referenced in the papers I have 
here. 

Mr. HANSLIN. Right. Well, I am not sure that the term "liability" 
is correct. What is correct is that the new company has to buy Yo-
semite Park and Curry Company lock, stock and barrel, which in-
cludes its existing contractual obligations, which are some execu-
tive contracts. It is a union contract. They have pension plans. 
They have insurance. They have insurance contracts. They have all 
kinds of contracts, and they are not liabilities, and I do not believe 
they are anything out of the usual. 

Mr. VENTO. Well, I would just quote the GAO, who said "the new 
concessioner will acquire two contingent liabilities. One contingent 
liability is the undetermined cost of cleaning up environmental pro-
tection superfund sites, and the second is the contingent liability 
for potential payments to certain Curry Company executives." They 
do not mention the union contract or the labor contract in there. 

Mr. HANSLIN. If the new company comes in-and there is noth-
ing unusual about this--and says they want to dismiss the top five 
or six executives at YPC at day one, we want you out of here, then 
those people have employment contracts, and they have to be paid 
under the terms of those contracts. 

Mr. VENTO. We ran into this when I was doing some work on the 
S&Ls that had failed. It looked like they always had maintained 
the agreements with the executives, but somehow did not do any-
thing for the pink collar workers I might say. 

Mr. HANSLIN. In this case the union contract is in the same cat-
egory. 

Mr. VENTO. I see. 
Mr. MILLER. Mr. Lehman. 
Mr. LEHMAN. Just on this, you have examined those executive 

contracts? 
Mr. HANSLIN. The Government does not have those contracts. 
Mr. LEHMAN. You had nothing to do with them? 
Mr. HANSLIN. No, we had nothing to do with them. 
Mr. LEHMAN. But the purchaser would have to know what was 

in those contracts so they would know what they were buying. 
Right? 

Mr. HANSLIN. Well, the purchaser is fully aware of those con-
tracts and had full access to them. The bidders, as part of the due 
diligence, went and saw every scrap of paper the company has, in-
cluding all of its contracts, all of its accounts, all of its liabilities. 
They did everything. They had full access to the books of the com-
pany to look at those. 
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Mr. LEHMAN. Let me just ask you this about a point I asked ear~ 
lier. Notwithstanding the opinion of the GAO, was the decision to 
reimburse or pay the Foundation the $500,000 your advice to the 
Secretary? 

Mr. HANSLIN. I think the Office of the Solicitor per se does not 
think the GAO was correct in its legal conclusion. 

Mr. LEHMAN. So, they provided the Secretary with that opinion, 
and he acted on that? 

Mr. HANSLIN. Well, I think that was part of the consideration. 
Mr. LEHMAN. I know. I just want to knowif they, in fact, offered 

him that opinion or if there was no opinion or if their opinion was 
to the contrary. 

Mr. HANSLIN. No. I think it is fair to say that the Office of the 
Solicitor did not agree with the views of the GAO, that the Founda-
tion was not authorized to go forward with this. 

Mr. LEHMAN. And you said that to the Secretary? Did the Sec-
retary ask for your opinion? 

Mr. HANSLIN. The reason I am hesitating, I was not personally 
there when the Secretary dealt with that, but let me put it dif-
ferently. 

The letter that went to Congressman Dingell in response to the 
GAO report, which is signed by the Secretary, was surnamed by 
the Office of the Solicitor, approved for legal sufficiency. It said sev-
eral things, but one is that we do not agree with that. It is a very 
technical concern that was raised. We don't agree with it. 

But in any event, the Park Foundation is a pass~through here. 
And this is one of the reasons that we went the way we did. The 
GAO said, gee, the Park Foundation could not have done this in 
its own right, but the Secretary could have done it in his own right. 
The Foundation was just helping the Secretary out. So, we were al-
most looking at it as a no-halm/n~foul kind of rule. 

Mr. LEHMAN. Could you submit that letter for the record here? 
Mr. HANSLIN. Certainly. 
[The letter follows:] 
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

~rable John D. Dingell 
Chairman, Subcomaittae on OVereig~t 

and Inveatiqatione 
committee on lner9f and Reaourcea 
HOuee of Repreaentativea 
Weehinqton, o.c. 20515 

Dear Mr. Chairman: 

JAN 8 1992 

Thle i.e in reaponee to your October 8, 1992, letter to me and Aclminietrator 
Reilly of the lnvironmental Protection A<]ency collC4frning the 11A1' of the Yoeen~iu 
Park and curry company (YPC). Adminiatrator Reilly will be reeponclinq to your 
letter eeparately. 

Bncloeed ie a memorandum from t~e Director o! the National Parx service (NPS) 
which c011111enta on the GAO report which you referenced and reaponda to your 
epecitic: queet'i.ona. 'l'lle 1118'1110randum inclicatea tllat the Supttrfand i.aeue ia r:ot 
financially eignificant in the context of Yoeemite conceeeion operation• and hal 
been appropri.ately provided for in the lt'PC traneaction. No ll.abllitiea are 
aaeumed by the United Statea. We expect that Aclminietratcr Reilly will diecuaa 
thi• matter further in hie reaponee to your let~er. 

More importantly, however, ie the tact that the Interior Department and the OAO 
are in &qre~nt that the YPC transaction ~• lawful in and of itself, the only 
outetandin; iaaue being t~ proper interpretation of the technical authorities 
of the National Park Foundation. While it mAy ~ appropriate :or the National 
?ark Foundation -:o take steps to clarity ita a~thority in l.l9ht of the GAO report 
(fOr example, throuqh leqialacive c:han9ee to ite charter), tnla ieaue ohould not 
attec:t the completion of the YPC traneacti0n. Further, aa dlacuaeed in the 
encloaed memorandum, tile National Park Foundation, ae planned, will eoon eeaae 
to be involved in the transaction, and, the opecial eituation which led to the 
YPC traneaction, unique in NPS experience ln that it called !or the execution of 
a conceeaion purcnaee agre-nt by a paae-throuqh orqani:ta-::ion (the role 
fulfilled by the National Park Foundation) in advance of NPS eelec:tion of a new 
conceeaioner, 1• not likely to occur again. 

I alao point out that our further review of the YPC tranaaetion and. careful n.udy 
of the GAO report confirm our v1ew that the traneac:tlon ie in the beat interests 
of the United Statee and will prove to be a very lignificane atep 
in the refor. of the NPS Conc:aaeion Management Program and a milee~one in 
the preeerv~tion of Yoe~ite National Park. In thie regard, and ae d .. eribed 
further in the enc:loaed meacrandun, the rPC tranaac:tion wae approved only after 
conaideration at two congroeaional hearing• and only af-:er wideepread public 
diecuaaion of the project. I am pleaaad to aay that in the eouree of thie publ!c 
scrutiny the traneac:tion h&a received '-'ideapread, bi-p•reis&n aupport as an 
innovative and. effective effort to aeeiet in tile preeervation of Yoaemite for the 
benefit of future generation•. 
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HOnorable John P. Dingell 
I intend to proceed with the YPC tranaaction aa planned, and will aubait the 
propoaed new Yo ... ita conceaaion contract to the conqreaa for a 60-day review 
period aoon. Shortly thereafter, the Foundatl.on will a .. ign tha pur:chaae 
agr-nt to the Hlactad - conceaeionar. 'l'he new conceaaionar will ccaplete 
the purc:haae on Sept..-..r: 29, 1993. All of oet.obtlr 1, 1993, accor:41nqly, Y-.l.ta 
llat.1onal Park will have in place a new coneeaa.l.on contract. and concan1onar 
d.l.ract.ed to the preH....,at.l.cn of the park end app~:opr:1a~:e ca~:e of ita v.t.altora in 
a ,.anner coneiat:ent with our lagialative 11andat.ae and atawardehip 
reaponaibilit.t.ee for thie ~arkable natural resource. 

Your interest in thie •attar is appreciated. 

c:c:• Honorable T~aa J. Bliley, Jr. 
Ranking Minority Hembar 

Honorable Charlee A. Bovaher 
Comptroller General, General Accounting Office 

Honorable George Millar 
Chairman, Committee on 

Interior and Inaular Affaire 

Honorable oon Young 
Ranking Minori1:y Kember 
Committee on Interior and 

IniiUlar Affaire -

Honor:.t.ble Mike Synar 
Chairman, Subccnmittee on 

Environment., Bnerqy and 
Natural Reeource• 

Committee on Government Operation• 

Honorable William K. Reilly 
Admini•trator 
Environmental Protection Agency 
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United States Department of the Interior 

IHaDt.'tUI'SitlO: 

CJ823(680) 

Memorandum 

NATIONAl. PARK SERVICE 
r.o. Box 37127 

Wuh!ncton, D.C. 20013-7127 

To: The Secretary 
' .. 

Through'~ Assistant secretary for Fish and 

From: Director, National Park service 

Subject: Yosemite Park and curry Company Transaction 

This responds to your request that we review and comment Upon the 
findings of the General Accounting Office's September 10, 1992, 
report entitled "Issues Involved in the Sale of the Yosemite 
National Park Concessioner" (GAO/RCED-92-232). You have also asked 
us to discuss the questions raised by Chairman Dinqell in his 
related October 8, 1992, letter to you and Environmental Protection 
Agency Administrator Reilly. 

Background. on January 8, 1991, the llational Park Foundation 
(Foundation) and MCA, Inc. (MCA) entered into an agreement "in 
principle" under which the Foundat:ion, i.n what was and is intended 
-::ci be a pass-througll. capacity, agreed to purchase from HCA 100 
percent of the stock of the Yosemite Park and curry company (YPC), 
MCA's corporate subsidiary which operates commercial visitor 
services at Yosemite National Park through a concession contract 
with the National Park service (NPS). This agreement was approved 
by you "in concept," with the understanding that possible final 
approval would take place after negotiation of a definitive 
purchase agreement setting forth !ull details of the transaction. 

In general terms, the YPC transaction calls for MCA to sell on 
september 29, 1993, by means of an acquisition merger, 100 percent 
of the stock of YPC to the new concessioner for Yosemite National 
Park as selected by NPS. The purchase price effectively will be 
>61.5 million and the new concessioner may choose to accept MCA 
:inancinq of the purchase price at 8.5 percent interest for 15 
years. At some point in advance of this date the new concessioner 
will have accepted the assignment of the purchase aqreement from 
the Foundation and the Founda~ion will have no further role in the 
tt"ansaction. As of october 1, 1993, a new 15 year concession 
contract will be in place for Yosemite. The new contract, among 
other matters, will extinguish the existing possessory interest in 
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Yo.eaite•s concession facilities and will require the new 
cono-ioner to dedicate portions of ita revenues to the 
t.prov.-nt of Yoe .. lte concession tacilltlu, includinq the 
reaoval ot buildings as appropriate to protect the resources of the 
pu-le. 

The YPC transaction is the key to implementation of thia favorable 
concession contract. In addition, but of extreme illlportance to 
Yoseaite, the YPC transaction was also the key tor the fact that 
the sale of the Yo ... ite Park and curry Company is now by means ot 
a public, competitive process rather than throuqh a private, closed 
transaction aa contemplated by MCA prior to the Foundation • s 
involv .. ant in the matter. 

The YPC transaction was the subject of a January 9, 1991, oversiqht 
hearing betore the Hou.e Interior ancl Insular Attairs Coamittee, 
SUbco .. itt.. on Hational Parks and Public Landa, ancl a February 21, 
1991, overaiqht haarinq before the Senate Committee on Enarqy and 
Natural Resources, SubcO..ittee on Public Lande, National Parks and. 
Foresta. At thue hearinqs, the terms ot the aqreement were 
discussed in detail, includinq related financial considerations and 
the paas-throuqh role of the Foundation in the transaction. We 
believe it is fair to say that the response ot both subc:a..ittaas 
was favorable.. 8oth subcommittees subsequently have been briefed 
intor.elly on the proqress of the transaction and we nota that the 
final new Yos .. ite concession contract will not ba executed until 
after the expiration of a 60-clay conqrassional review period. 

~ter the January 9, 1991, aqreement in principle was reached, the 
Foundation ard MCA proceeded to neqotiate the tarDe of the 
definitive pu.:·chase aqreement with our participation. This le4 to 
the execution and app:Qval of the final aqreement on September 20, 
1991. As you know, on the basis of this final aqreeaer<:, we are 
pre-ntly in the procesa of selectinq a new concessioner for 
Yose•ite throuqh a public solicitation process. The initial 
solicitation was issued on April 6, 1992, and final offers from a 
number of prospective concessioners were received on Noveaber 16, 
1992. We expect to award the contract in the n-r future, subject 
to the required congressional 60-day waiting period before a final 
contraet. is executed. Under these procedures, the new conceasioner 
selected by NPS will accept from the Foundation the assig-nment of 
its aqre .. ent to purchase YPC and the Foundation • s paes-thrOUCJh 
role will be eoaplated. As ot this writinq, the transaction ia on 
schedule and ve expect to complete it in accordance with its terms 
in time to have the new concessioner in place on October 1, 1993, 
the explr«tion date of YPC's current concession contract. 

Comments. lfe find the GAO report to contain a thorouqh description 
ot the YPC tranaaction. However, we do not aqree with the report's 
conclusion that the Foundation lac:ked leqal authority to 
participate in it. A full discussion of the Foundation's leqal 
vi-• la contained in a December 13, 1991, aeaorandUII of law 
provided to GAO by the firm of Silverstein and Mullens, counsel to 
the Foundation (copy attached). Althouqh attorneys certainly aay 
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reasonably diaaqree on the issue, ve continue to consider that the 
FcuniSation•s participation wu within its authority. :In this 
re;ard, the GAO report focuses on the fact that the Foundation•• 
statutory charter generally describes ita authorized purpose as the 
receipt of gifts tor the benefit of the National Park Syat.. and 
concludes that the YPC transaction is nc:~t a gift within this 
meani119. Tbe Foundation's legal position focuses on the fact that 
the Foundation•• statutory charter autboriz .. it to accept gifts, 
devises and bequests "for the benefit of or in connection with, the 
HPS, ita activitiee or its services" and describes the transaction 
as the "economic: equivalent of a gift of encu111btlrecl property" which 
the Foundation is specifically authorized boY statute to accept. 

We share this view and particularly consider that the transaction 
is tantamount to a qift in that the transaction could have been 
structured aa the literal gift of an enc:uabered interest in 
property without any change in the·underlyinq econo11ics, and, also, 
on the tact that organizations such aa the Foundation are qenerally 
autho~ized to undertake activities that are "directlY related• to 
the perforaance of authorized powers even thou9h not expressly 
described. In this regard, the Foundation is authorized to "enter 
into contracts, to execute instruments, and generally to do any and 
all lawful acts necessary or appropriate to ita purposes." 

In any event and regardless of which legal interpretation may be 
the most sound, we note that the role of the Foundation in this 
matter is pass-through, that is, it is actinq as a "straw-•an" in 
the transaction and the purchase aqreement is to D8 assigned to the 
new concessioner to be selected by NPS. The Foundation's 
participation in the transaction, accordingly, is not substantive 
and will soon be terainated. 

Moreover, it is unlikely that the ro~ndation will need co 
participate in a similar transaction in the future. The 
cirCWI!stances of the Yoseaite matter were unique in our experience. 
As tully discussed at congressional hearings and in the press, 
there existed in late 1990 a c~mpellinq need stemainq from the 
.ulti-billion dol~ar corporate acquisition or MCA to conclude a 
firlll aqree•ent for the sale ot the Yose•ite Park and curry Co•pany 
in advance of the ability of NPS to select a purchaser throuqh a 
public, eompetitive solicitation process. The Foundation acted aa 
the "straw-•an" signatory so t.hat a binding purchase agree~aent 
could be executed in advance or the .. lection o! a new 
concessioner. Without the participation of the Foundation, the 
Yose•ite Park and curry cospany aay well have been privately sold 
to the possible detriaent of all concerned. Ro-ver, altboUqh we 
consider tor these reasons that the Foundation's participation in 
the tranaaction waa clearly in the public interest, we do not have 
any reason to consider that siailar circumstances are likely to 
occur in the future. T!l.e issue ot the Foundation • s leqal 
authority, therefore, is not a matter of prospective concern. 
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Specific QUtatiqna. Our rtaponata to Cbair .. n Dinqell'a ~1tic 
queationa in regard to the YPC transaction are •• follow.& 
Superfund Site. 

1. What is the rola of the Yos-i te Park and curry Coapany in 
r~ard to the Superfund site in Fresno, Calitornia? 

YPC is one ot a nuaber of entities which have a small potential 
liability for the ca.ta associated with the cleanup of the 
Purity Oil Sales Superfund site ~ Freano, california, because of 
cont-ination due to reproceaainq of used motor oil at the aite. It 
ia our preaant underatandinq baaed on cliac:uaaiona with EPA that EPA 
eatiutea that YPC 1a potantial pro-rata raaponaibility tor the aitt 
is only • 24 percent ot both air and aoila cleanup and that the 
dollar amount of this liability is eatiuted to be less than 
$200,000. We axpect EPA to provide Cull details in ita response to 
Chairwan Dinqell - we ·have no indepandent infon~ation aa to thea• 
eatiaates. 

2. Why ia the SUperfund site a part of the contract and ia the 
Yo .... ite Park and .curry CQliPany relieved of any liability as • 
reault of tbe YPC transaction? 

The Superfund site !11 not a part of the current or proposed 
Yos-ite concession contract. Any liability YPC uy have with 
reapect to the aite {the site is not located within Yoa-H:e) 
arises under Federal environmental law, not the Yosemite conc:easion 
contract. The new Yosemite eoncessioner, however, is to acquire 
the Yoseaite Park and Curry Company by 11erqer. Any Superfund 
liabilities which YPC may have will re~:~ain, except that MCA aa part 
of the transaction h~ agreed to be liable for up to $200,000 of 
any cleanup costa. \'PC is not relieved of any Superfund 
liabili~ies as a result of ~he transaction. 

3. Does the United States assume any liability of the Yoseaite Park 
and curry company? 

No. The new concessionar and/or MCA remain fully responsible for 
any liabilities they rnay have for the Superfund site. 

4. What will be the liability ot the new conceasioner with r~ard 
to the Superfund site? 

'l'he new conceasioner will assuM the liability ot: the Yo-ita Park 
and curry· Conpany, subject to KCA's $2oo,ooo obliqation and other 
specific terns of the purchase agreement. 

Foundation's Authority. 

1. What is the basis of the disaqreenent between GAO and the 
Foundation as to the leqal authority of the Foundation to 
participate in the YPC transaction? 
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The basic positions of the GAO and the Foundation are eu.Dariaed 
above. The attached correspondence provides the tull position of 
the Foundation. We -pbasize that the GAO Report, while expreesinq 
technical concerns about the participation of the Foundation, tully 
supports the authority of the YPC transaction in substance. 

2. Was the Foundation acting on behalf of the Department of the 
Interior with raapect to the YPC transaction? 

The Foundation was requested by ~PS to assist it in the resolution 
ot the proble•• presented by the proposed private sale of YPC. It 
acted in cooperation with us to achieve this purpose but we are not 
legally responsible for its obligations. It has independent 
authority to enter into contracts and generally to do any and all 
lawful acts necessary or appropriate to its purposes. 

3. If the Foundation lacked legaL authority to participate in the 
YPC transaction, is the,agreement valid? 

For the reaeons discussed above and in the attached correspondence, 
the Foundation and we consider that it haa adequate legal authority 
to participate in the YPC transaction and that, accordingly, the 

·agreement is valid. Although it could be acco•pliahed, no useful 
purpose would be achieved by making changes to the transaction in 
order to eliminate the participation ot the Foundation and thereby 
obviate the technical concerns of GAO. ConcOlllitantly, we note that 
the GAO report itself reaches the conclusion that the Foundation's 
involv-nt in the transaction was not in fact necessary to what it 
considers to be an otherwise lawful transaction. Regardless of 
which view of the Foundation's legal authority is more sound, we 
believe it to be in the public interest to apply a "no harm - no 
foul" rule to this ma~er and proceed to !inal implementation of 
this important transaction which is ~anifeatly of. great benefit to 
the United States generally and Yosemite National Park in 
particular. 

W'e will be pleased to provide ,any more infor .. ation in reqard to 
this matter that you may request. 

Attachment 
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MI!MOi~ANOIJM 

DATI• 01CIIIIblr 13, lttl 

MIECT' corpgnto Authqrlty of !!bt lll'tional park Foundation 

Aa we diacuaaed, you have been revievinq, on beha1t ot the 
united states General Accountinq ottice (GAO), the docu•enta 
related to the transaction between M~ INC. (HCA) and the 
National Park Foundation (NPF) ccncerninq the ~osemita Park and 
curry cc. (YPCJ, a wholly-owned a¢bai4iary of MCA. You have 
queationed whether the lfPf' bas t.he corporate autho:rity to eng"aqe 
in tba proposed tranaa~tion. For the reason• set tortb below, wa 
believe it ia within the NPf''• authority to carry out the 
tranaaction. 

A. IAckqrcwnst. 

Betore astdressinq 
corporate authority, we 
aurroundinq the propoaed 
in context. 

tba spacitic queation of the NPF's 
think a deacripticn ot the circuaatancea 
transaction will help put tba question 

The National Park service (KPS) baa decided, ae a matter ot 
policy, that it ia 1n the best interests of the United Stataa to 
retora the arran91111ents purauant to which conceaaionera provide 
services in the nat!OA&l parka. under moat existinq concession 
contracts, conceae1onara nova a preterantial riqht of renewal. 
tt, notw1thstand1n; the preferential riqht, a different 
conceaaioner ~s selected at tha end of their concession contract, 
they are entitled to be paid for their "posaeaaory interest" in 
the improvements =ada durinq the term of the contract.l One of 
the major ela•ents or the retor= desired by the NPS ia to cbanga 
the methOd ot ealculat1nq ~he value of poaaeaaory interests tro• 
the current •aound value" utbod to one baaetl on book value. '!'he 
NPS also would like to promote competition in the award.inq of 
conceaaion contracta. 

Mora. particularly, the NPS's desire to c~anqa the conceeaion 
arranqeaent in Yoae•ite National Park waa increased last year 
when M~ (and therefore YPCI was acquired by the Japanese fir. ot 

1 The poaaaaaory intareat ta which the eonceaaicner ia entitled 
ia an unusual concept. t.qal title to i•provemanta in t~e park 
~••t• with the United stataa. However, tbe concesa1oner is 
entitled (etatutorily and pursuant to ita concession contraot) to 
be paid the lesser ot the "sound value" or the fair aarket value 
ot the 1aprovements at the tima ita possessory intar11t ia 
transterre4 to a new conceaaionar. Tbe concasaionar vould be 
entitled to the same co•p•nsation 1: the posseaaory interest vera 
taken tor public uae. See 16 u.s.c.A. 5 ~Oe (1S74). 

'....,.; ""''•er.s 
~ILVI'IhTrlN /\NO MUU.!l>ll 
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Mataushita Induatrial Electric co., Ltd. YPC cperatea certain 
concaaaiona in Yoaeaite under a 30-year conoeaaion contract 
entered. iftto in l.9U. Under thia contract, YPC: hae a 
pratarantial ri9bt of renewal and, it ita conceaaion contract ie 
not renewed, YPC h&a the right to be coapenaate4 by the nev 
conceaa1onar tor ita poea .. aory intaraat in certain improvement• 
in ~oaa•ita.2 YPC's right ot first retuaal, together with the 
obli~at1on of any aucceeeor oonceasioner to pay YPC the value of 
ita possaaaory intareet (and the difficulty of eatiaating the 
amount ot that obligation) would affactivaly preclude any 
potentially intereat bidder tro~ aee~inq a new concession 
contract for the Yosemite concesaions. 

To facilitate the teraination of YPC's pos••••ory interest 
and to promote coapetition tor the Yosemite ~oncessione, the NPF 
has aqreed to act as a •iddleaan in the transfer ot YPC. Under 
the terms ot the aqraoents you are reviewinc;, the NPF ia 
obliqated to acquire YPC on Septeftber 29, 1993 (the day before 
:I'PC's conce•aion cont·ract expires) lly means of a merqar o! ¥PC 
with and into a new corporation to be formed by .the NPF. In 
consideration tor the merqer. the new corporation would is~ue a 
15-year nonrecourse nota to HCA.l As part of the aqreament, YPC 
naa aqreed not to assert its preferential ri9ht ot renewal. 
Moreover, YPC's possessory interest would effectively ~e 
eliminated over the aame 15-yaar period over which the note ia 
required to be paid. In connection with the tran•action, HCA has 

Althouqh 16 u.s.c.A. S 40e provides in general that the value 
of a possessory interest is tne lesser ot its "sound value" or 
fair market value, YPC's concession contract, which was entered 
into prior to adop~on ot the statute, provides that YPC is 
entitled to be paid the sound value ot the possessory ir.t:eract 
(even if such a~cunt exceeds fair market value). The value of 
YPC's posaessory interest is very clittie~lt to estimate, becausa 
a 4eterlllination of the wsound value" o! the possessory interest 
~ould require an enqineerinq survey ot each improvement and an 
estimate of each improvement's replace~ent cost. However, 
calculations made by the RPS baaed on estimated eaeh !lows from 
tne concession operations indicate tne value is suDstantially in 
excess ot the amount of the nonrecourse note that would be issued 
in connection with the proposed transaction, as described below. 

Pursuant to the merqer agreement, YPC will merqa into the 
acquisition subsidiary Which will be the "survivinq corporation." 
The aurvivinq corporation will be the obliqor under tna note, and 
its obliqations thereu~ar will be secured only by its assets. 
Because the acquisition subsidiary will be a new corporation 
formed solely to effect the merger, the assets and 11abilitiea of 
the surviving corporation will be tne same as those oC YPC 
1mmadiately prior to the aerqer (except for the new concession 
contract). Therefore, to avoid needless complexity, wa have 
loosely referred in this ~•~orandu~ to the surviving cor~orat!on 
as YPC or the successor conoeaaioner. 
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ecntribut~ $2 •illlon to the NPF and hae a~eed to contribute an 
additional $3 ail11on in eacn of 1't3 and ltt3,4 

Ae dtacuaeed below, the NPF intanda to aaaiqn ita riqbta and 
deleqate ita obligatio~ un~er the aerqar aqreeaent to the 
euccaaetul bidder for the nev conceeeion contract. In no avant 
will the NPF be required to invest ita funds in the proposed 
tran•action. 

a. ecrpotat• Authority or tht KPF. 

The NPF was eatabliabad on Daceabar 18, 1967, by an Act of 
conqrees (Act) and wae authorized to accept q1fta, devisee and 
baquaets "for the benefit of or in connection with, the (NPS), 
ita activities or it• services•.~ The laqialative history ot the 
Act makes it clear that one of the priaary purposes of ~atinq 
tha NPF waa to provide •ora flexibility to carry out the mission 
ot aaeietinq the NP$ than vaa enjoyed ~ the NPF'r predac .. sor, 
the National Park Trust Fund.6 The importance ot this added 
flexibility has been officially recoqnized by confress. For 
oxaaple, the legislative 91atory ot the National Park Syste• 
Vieitor Facilitiaa rund Act, which temporarily authorize4 the 
HPF to aaeiat in rahabilitatin9 a lar9a nu•bar of aaall 
etructuraa located vithin tha national parka, atatad that: 

The (HPF} vaa established by Public Lav 90-ZOt (1967) to 
aaaiat the (NPS} by undertaking functions that ara moat 
appropriately accomplished by a private tax-exempt 

4 The $6 ai11ion contribution is very ai9nificant to tha s~r. 
To place thia contribUtion in perspective, the total amount apent 
on projects by the NPF durinq 1990 was $4 aillion. 
5 P.L. t0-209, e1 stat. 656 (codified at 16 u.s.c.A. SS 19e to 
19n (197•)). 
6 s .. , e.g., H.R. Rep. No. 623, 90th co~.. lat seaa. 2·4 
(1167). 
7 P.u. t?-433, tf stat. 2277 (codified at 16 u.s.c.A. ss lt9t 
et •eq. (SUppl. 1991}). It ahould not be inferred tro. P.~. 97• 
433 that at.ilar leqialativa action is required to authorize the 
propoaed transaction 1nvolvift9 YPC. P.L. 97-433 authorized tho 
HPP to apend aoney appropriated to the MPS to carry out projects 
authoricld under the statute and conferred upon the HPF tba 
reeponaibility tor ~Anatin9 the construction activities related 
to auch projects. The NPF's activitiee in this reqard were 
clearly beyond tbe ecopa of ita charter and requir~ 
congreaaional approval. Thi• ca•e involves no qoverna.nt 
appropriation, and the HPF vill not be play1n9 the "qua•l-
executive-branch• role it played under the 1'12 lavislation. On 
the contrary, ae diacuaaed below, the NPP will aiaply exarcile 
ita statutory. power• to facilitate certain transtera tor the 
benefit of the NPS and to .. cure a contribution troa MCA. 

73-649 0 - 93 - 4 
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ocvan1zat1on and •• aucb 1• in a unique poaition to provide 
the flexibility of privata and public ax,.rtiaa to 
aGCGIIPliab the neececl vork. 'l'ba (IIPF) 1• al•o able to aU"ft 
- a o0Dd'II1C ro.r t:2t-. aeJ.'9&r of public ancl lli'1Yata 1.'11laftcaa 
to .. at the ob'jactivea of this lefl•lation. · 

Tile propoaed tran .. ction 1nvolv1ncr YPC haa the full baclcing" of 
the MPS and, while unuaual. ia preciaely the ~ind of opportunity 
to benefit tha national parka that raquir•• the added flexibility 
ot the lfPP. 

1. Zb• 'P' iA (JG11i%•ting eDt t•s•ipt ar • qttt •nd tbl 
$ffn•Ctr gf etr$111 tepnQitq bfnofit• to Cftt KPI by exerqitini 
ita aut:hority to •••sutt s;smt:racu. hotion f of the Aet 
aqtboria•• the NPF to "tmtar iftto ccntraota, to execute 
inatruaanta, and fenerally to do any and all lavfql ao~ 
neceaeery or appropriate to it. pqrpoeee.• It i• 1•portant to 
re~ize bare that tha·NPF baa no pr ... nt intention of acquirinq 
the •to¢k of ¥Pc.10 The NPS will ieeue a eta~•ent of 
r&qQit: ... nta (IIOJt) early next year aaalcincr btaa on a nav 
conc::•••ion contract tor Yoa-1ta to be9in OCtober :1., 1tlt3. 'l'ha 
SOR will require bidclara to aqrea to step into the IJboaa of the 
HPF vith reapect to the acquiaition ot YPC. The aucceaetul 
bidder vill acquire YPC and YPC will ia•ue the note deac~ibed 
above. 

~erefore, •• conta3platad, the NPF would be a ••r• etrav 
man that aerve• the purpoaea ot eli2inatin9 the preferential 
riqht and tba uncertainty reqar4inq YPC'• poaaeaaory intereat, 
vhicb voulcl otherviae diacouraCJ• biddinq. Tile tor.ar objective 
haa already bean accoapl!shed. PUrauant to Section 4.01(f) of 
tha ••rver •9re ... nt, 'tPC baa valved it• preterantial riqht. 
Accompliahaent of the latter objective ia ~ore complex. There 

8 H.a. aep. Ho. t7·t5l, ropr~nt•d at 1982 Q.S. Code cor.q. and 
Ada. Nave at 3859. 
9 16 u.s.c.A. s 113 11974). 
10 aecau•• the WPF will not acquire tha atocx of YPC, the 
liaitation contained in section 4 of the Act (cod1f1e4 at 15 
U.S.C.A. S llh), which restricts the MPF'• inveetaent• to thoee 
that .. r be aada by a trust caapany in the District of Coluabia, 
.s-a not oo•• into play. Thie VOt&lcl ·be true av~m if the NPP' 
carried out the propoaed tranaaction on ita own behalf, aince the 
HPr vould not be required to lnven any ot ita runda. Aa 
d.iacua•lld belw, the proper characterization of an actual 
accrubition of YJIC by the NPP under the ten. of the HJ:CJer 
aqre .. ant would be •• a qif~ of encuab•red property. Therefore, 
elthoutt& an actual purcbue of YPC by the NPF aiqht very well. be 
within ita pover:a aa 1111itad. by S.ction 4 of the Act (See D.C. 
CodeS 26-40,), it ia not. nacasaary tor the NPF to ~· that 
&l'fiiJMnt here. 
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are .-veral benefits ralaced to tba po••••aor.r intaraat that will 
inure t:o the .liPS. 

Firllt, the WIOU't&inty A~JaHint the ..ow\t:. ot ttl• 
po• .. ••or.r interellt, wbiob eould bava diaawaclecl p&'O.pectiva 
ooncaaaionara troa ltid41111J on the JWV coneaasion eont.ract, baa 
H4m a1La1natad. under paratraph I of Ua aupplaiHIIt. to the 
axtat.illf coneaaaicm contraot Ht.waan tha 111'1 and YPC, 11 YPC baa 
&9raec1 to ralinquiab ita poaaea.o:y 1nteraat •• Of the aloaing 
under 1:1sa Ml:9al' ~t.12 ·ft!.arefore, ill u- of payint an 
uneertain UIOunt tor trc•s po .. auocy 1ntaraat, tha auccaaaor 
concaaaicmar will pay • aua certain (approxt.ately $11.5 atllion) 
tor all of the aaaeta of YPC. 

Second, tba NPS baliavaa, basad on ita oalculaticma, that 
the value ot YPC'a poaaaaaoey illtareat alone 1• vo~ Dora than 
the $61.5 a1111on price •t which KCA baa &91' ... to aell YPC to 
the II'PJP. 'l'ba 4ifferanoa .between the tna value of tha po• .. •-:Y 
intaraat and the &freed purchase price repr .. anta ~ ad41ticmal 
tranatar of an eoono.io ~nafit troa KCA (ultiaataly, aa the sola 
shareholder of YPC) to tha HPF. ay .. •itniiiiJ ita contrac:n: ri9hta 
to tha aucoaaaor concaaaionar, the NPF will attectivaly tranatar 
this aconoaic banetlt to th& HPS. This 1a true O.Cauaa of tha 
.. thocl tor coapanaatir19 conc:e .. ionan. The SOK to l:le 1aaua4 will 
perait the auccaaaor congesaionar to earn a profit attar takift9 
into account its payaenc obliqacions WHtu the note. Ttla 
r .. aincSer ot tha :revanua vUl acerue to the IIPI. Therefore, the 
reduction in tne .aount paid by the eucceaeor conceeeioner 
ingreaa .. Cbe NPS'a share of conc: .. aion revanuaa. 

A third benefit t•the NPS relat:inq to YPC'a poaaesaory 
intareet b tha axtiiiiJ'Iliablaent Of suCh poaseasory inta:raat. .u 
noted above, YJ'C: v111 relinquish ica poasaaaoey inter .. t •• of 
the c:loain9 under tha aerqer a9r•e•ent. Althou9h tba pcsaeaaory 
interest will continue to exist •• an aaaat of the aucc: .. aor 
eoncasetonar solely •• security for the aucceaaor c:onceaaioner•a 
obliqation to aake payaenta under t.h• noce, at the end of tne 15• 
year tara ot tba note, the poaaeeaory intereat vill have .bean 
co.ple~ely extinqqishacl. Tbia will result in the veatinq of all 
riqbt, title and intaraat to all iaprov ... nta in Yoa .. ite 
axiatin9 aa of Sapt.-Der :so, uu, in l:.lla Unitael Stat .. 
govarnaent.ll Til• MPF vteva tbb :r:aault •• the uanafa:r of an 
additional econoaic l:leftatit to the NPS .brouvht about by the MPf''a 
role in the propoead tranaaetion. 

11 A copy ot 'the 
aqraeaant. 

aupple~~ant ia attaChed to the 

12 16 u.s.c.A. s ~oa authori:as such a rellnquianaent. 
u The teras of the successor concessionar'a po1se•sory 
intare•t in iaprovaaent• con•'tructad attar Septeaber 30, lttl, 
will .be 9ovemacl by the new conc•••ion contract, whiCh preau~~ably 
vill ba•• the poa..ssory !nterast on book velue. 
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In •'~Pm&r:y, •• • reault ot the propo.ed t:ran .. ctiOII, tbe IIPa 
viU. acaieve ttaa ratona U; •..U (and viU ·obe&in a tlMJ\oial 
IMnef'lt tl'•· the ltelcw-IIU'ket pd.o. and tbe .xtlnpillblleftt of 
YPC'• po ... aaozoy SntaraatJ, and the HPF vJ.ll l'acaive a SC af.111on 
OOIIt:ribut.f.OII, Tbe &1cJftiftiJ of the Ml'fV &gl'eeaaftt (aft4 aft1 
necaa•ary inat:J:\111~• ot •••i911M1lt to be •191\M in tlaa future) 
aiaply :rapraaent the exwcba by tile NPF ot ita pover Wld.ar 
SactiOII • ot tbe Act in turthwance ot i u purpo ... U 

a. lypn 1( t;h• Hpr grt tp a9sy1ra xps pn 11jl OYQ bfbtlC. 
it yovld not M MY9nd it.l pgyan. Bven tha unlikely event ot 
tba HPJ' &cql}iriftiJ YPC on ita cwn babalt vould not lie an ultz:a 
vir•• act,15 TWo aeparate arvu .. nta aupport thia concluaion. 

Tbia abould 0. diat1nquilha4 fro• tha caae recently 
con•1dered ~Y the GAO involvinq tba Federal Aqricul~ural Kortv•v• 
Corporation (l"araer Hac} • :n that. -··· ranel' Hao &I:IJUed tbllt 
it va• authorized to 1aaue debt and uaa the proceeda to acquire 
certain aortv•v•-~•Okld aecuritiaa. The GAO conclu4e4 that thia 
undertakinq would ~· out.aida tha atatutory a~:~tbority ,ranted to 
l"araer Hac pur.uant to 1~ U.S.C.A. S ~27taa-1(~) (ltlt), Which 
••••ntially authori&aa Farmer Hac to act only •• a vuarantor. 

In contrast, tba NPF ia not propoainv to engage in entirely 
nev act.ivitiaa, nor does it ar9Ua that Sact1011 ' of t.ba Act ia an 
independent qrant of authority. The NPl' •er•lY aaeka to axarciaa 
ita section 6 authority 1n turtneranca of 1ta atatut.ory purpoae 
of tacilitatinv qitta·tor the banatit of the NPS. 
15 We eould no<ee here that, notvithatandinq preaant 
axpactat1ona, it ia poaaible, under t.be tena ot the -r9er 
aqreaaent, that t.ba NPF ~ould be una~la to aaaiqn ita ri9hta and 
delaqa~• ita obliqationa under the docuaenta to a aucceaaor 
bidder, and ~ould ~~ required to qo forward with the aoquiaition 
or rpc. Thia poaai~ility i• r .. ota, but it could occur if there 
ware no auccaaatul biddar when the NPS iaa~:~aa ita SOR. This is 
unlileely, ainca tba HPS vould proM~ly chenfJa t.ha una of tba 
SOR it there vera no intaraat. However, it no acceptable bidder 
••ter1al1aed, YPC would moat. likely hold over •• tha 
conceaaionar un4ar an arranqament naqotiat.ed with tba NPS, and 
the HPl' would :bol obUqa-c:ed to 90 throup vitb tha 111111'981:'· once 
aqain, tha.NPr ia free -co aasiqn ita right.a and dale9ate ita 
Obl1ga~ions with ~••pact. to t.ne YPC acquiaition and would aost 
lik•ly do ao in th1• ca••· 

Inat.aad of aaaigning ita ~iqhta to ~h• auccaaatul ~iddar, 
the NPF would aoat likely aasign · ita right& to a charitable 
foundation which would own YPC and apply any pro:1ta tor the 
benefit. of Yosaa1t.a. The new foundation would eithar be a 
te•por•ry own•r of YPC until a nav concaaa1onar was found or, 
alternatively, aiqht itself becoae tha new concaaaioner. Either 
way, the MPF would not ovn the stock of YPC evan tor an inatant. 
Aqain, the NPl" would siaply have exercised its S•ction 6 pcwara 
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rirst, th• NPP bas the power to accept ~1tts ot eneuabs~ 
property. All d.t.swssed below, u tba XPl" acquired ltPC in tb.e 
p~ transaction it would essentially be recaivinq a qift of 
ancullbere4 pJ"ope~:t;y. Stte:ond, the raco&'d shows that the JI'JIF bu 
the power to acquire land and convey it to tb.s United Stat ... 
Tbe proposed transaction ia in sany ways analoqous to aucn a land 
tran•fer. 

Section 3 ot the Aet1' provides that the NPF •ay accept a 
qit'C "even tholl4b it .La enc~B~Dei:ed, reatricted, or s~jeot to 
beneficial interests ot privata parsons if any current or future 
interest the~:ein ia tor the benefit ot tbe (HPS], its act1v1t1 .. , 
or its aervicea." It the NPF vera to acquire tbe atock ot ltPC in 
the proposed tranaact1on, it vould be tb.a aconoaic equivalent o~ 
a qitt of anc:uabered property. At tba and of tlle transaction, 
the NPF, witllout bavinq invested any of its ovn funds, would own 
the stock ot ype, YPC woul4 be obli9ated to a&ke paY'I!Ients to HCA 
pur•uant to ttae teras ot the nota. YPC'e obligation to aake such 
pay.ente vould be secured only by its ovn· asset•; the note is 
entirely without recourse to the NPF. This is the econoaic 
equivalent of a tift to the NPf of the YPC stock •ub,ect to an 
ene-brance, 1 "1 'tbtl taot that t.'la tran-otion is structured as a 
aer9er tor bUsiness and tax reasons should not obscure this basic 
econo1d.c trutta. 

Moreover, ovnerahip by the ,,, of the etock ot YPC would not 
violate the proecription contained in Section 4 of the Ac:tl8 
a9ainst anqagint in any business. The 1!J1slativa history of tba 
Act eheds some light o! this question.• Under the Act, •• 

~o o»tain a $1 million contributlon and to assist the NPS in 
retorainq the conceeaion arrangement in Yoaem1te. 

16 11 u.s.c.A. s 1t9 (lt14). 
17 An axa.ple ••Y help ill~atrate this equivalence. If (1) YPC 
borrowed $11.5 aillion troa a bank (on a non-recourse basis), (2) 
YPC pa14 a diVidend of $61.5 aillion to KCA, and (J) HCA 9ave the 
stoCk ot YPC to the NPr, the result WQuld be the •••• •• the 
result of ths proposed transaction, axeept that the non-recourse 
note wou14 be payable to the third-party bank instead of to HCA. 
In reality, of courae, because, aaonq other reasons, the debt is 
non-recourse, a co.aarcial bank or otllar third-party lender would 
1HI unU.kely t:o aak• such • loan. 
18 16 v.s.c.A. s tsh (1974). 
19 see, e.q., Haarinqs aarora t.,a co .. ittae on Intericr and 
Inaular Aftaira, Subco .. ittae on National Parxa an4 ~ecraatton, 
to Eatablt.b the National Park foundation. 90th conq., 1at sese. 
U ( 1!11") , and. Hearin9a Beton the Subc:o-U:tee on Parks ancl 
Recreation of the Coaatttea or. Interior and Insular Atfaira, 
united states senate, 90tb conq., 1st seas. 10-12 (1967), Wherein 
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clarifi~ by ite letielative hietory, tha HPF is authorized to 
acc:ap'C a qitt ot a CJOiDCJ concern 10 loh4J •• the HPJ iteelt c!oa• 
not operata it. Hare owneranip ot atook i• not •enqav(inq} in 
bUainesa.• It would be a relatively ai~l• aatter for the HPF to 
bold the atoCk ot YPC without conductinq YIC's day•to-day 
oparatio.na. 

A aecond ar9ument aupporting the NPF'• belief that, althouqh 
it doea not plan to do so, it voul~ have the pover to invaat ita 
own tunda in tbie tranaaction,20 The eo .. ittae ~poet 
accoapanyinq the leqi1lation creating the NPrl1 provi~e• that the 
NPF 

will be authorized to act not only for tbe purpose of 
adainieterinq an e~ovmont, 10 to 1paak, tor the benefit of 
the [NPS] but a11o for the purpoae ot acquiring property 
whicb ia itsalt to ba tvrned over to the Governaant tor 
adainiatration •• a par~ of an authorized unit of the 
national park 1yatea. It aay thua, in •oa• circumetancoa, 
be in a pooition to &Q;Uira property in advance of a price 
ri•• pernap1 by donation, perhape by buying it •• an 
lnveetaent with ite own funda - and aaka it available to the 
GovernDent or liquidate it at a later date aa condition• 
than dictate. 

Thie leqialative hietory makae it clear that the NPr, in 
addition to accepting donations, may acquire property with its 
own tun4e for the benefit of the NPS. Given this conclusion, the 
treneaction u~er coneidaratien should a fortiori be peraieeible 
under the NPF'e charter. 

c. Qonclusion. 

For tha reaaona aet forth above, we believe t~e NPP has the 
corporate authority to en;a;e in the proposed tranaaction 
deecribed above. we nope this memorandum hae been helpful to you 
and, of course, vill be happy to answer any queetiona you may 
have. 

Janes c. Diana 
Jerry J. Mccoy 

Gaorqe a. Hartzog, Jr., then director of the ~PS, etates his vtew 
that the ·NPF would have the power to accept a ;1ft of a going 
bUaine•• and perait the donor to operate it {or hire a ~anaqer to 
operate it) and receive incoae fro~ it Cor a periOd of years. 
20 Aa noted above, 
the Act (COdified 
inveataent. 

the NPF doe• not believe that Section 4 of 
at l& u.s.c.A. 5 lthl voul4 prohibit such an 

21 K.a. Rep. No. 623, 90th cong., let Sass. 3. 
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Mr. LEHMAN. Thank you very much. 
Mr. VENTO. One other point, Mr. Chairman-and I think it is 

significant-is that this agreement, or at least the outlines of the 
agreement or the purchase, was accomplished early in 1991. The 
contingent liabilities for the environmental fund I guess we under-
stand that, but the so-called contingent liabilities for other employ-
ment benefits and programs is ongoing. That has been somewhat 
dynamic. 

Have you monitored any significant changes in terms of those 
types of agreements? During this interim for a couple of years, new 
agreements could be entered into. Were there extraordinary wage 
increases given to the pink collar workers, Mr. Hanslin? 

Mr. HANSLIN. No. Let me tell you several things in response to 
that question. 

One is that the executive contracts that you were talking about 
were executed by the YPC prior to the transactions that we entered 
into. 

Mr. VENTO. What was the date of that? 
Mr. HANSLIN. It was very shortly prior to that. It was like two 

or three days ahead--
Mr. MILLER. When was it though? The agreement was 

announced--
Mr. HANSLIN. The agreement was in a two-step part, Mr. Chair-

man. One, if I have the date correct, was January 7, 1991, which 
is when the term sheet was signed. That was just more or less an 
outline of the agreement. Then the fmal agreement was negotiated 
over the next six or seven months and not signed I think until Sep-
tember 22. 

Mr. VENTO. Well, we had September. So, the extraordinary 
agreements in terms of compensation, sometimes known as golden 
parachutes, were entered into just shortly before that. Were you 
aware of the fact that they were extending the Government's-

Mr. HANSLIN. I do not believe the Government was aware of 
those before we signed the contract. 

Mr. VENTO. You were not aware of it. 
Mr. HANSLIN. Well, I cannot speak for the entire Government, 

Mr. Chairman. 
Mr. VENTO. So, have you taken any action to, in fact, rectify that 

situation? 
Mr. HANSLIN. The Government is not party to the contract in the 

first place. It is the Park Foundation. But what the agreement be-
tween MCA and the Park Foundation states is that--

Mr. VENTO. Obviously, I think I have made my point without 
again going through the reality of the Foundation arrangement. 
But I do not interpret it as an act of good faith in my judgment, 
whether or not the technicality was the Park Foundation or the 
Government. I am not looking for a scapegoat. I am just looking for 
the issue of bad faith, which I think is reflected in this and does 
represent, as I said, two sets of rules. 

Mr. HANSLIN. I think we are making an assumption, and I do not 
know the answer to this. We are making an assumption that the 
executive contracts that were entered into were out of line. I do not 
know that for a fact. 
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But subsequent to our entering or the Foundation entering into 
an agreement-it is a little hard to control someone before you 
have an agreement with them. And this is the second part of your 
question. You asked what do we do in the meanwhile. The agree-
ment with MCA and the Foundation requires YPC to do business 
in its usual course, and the Park Foundation, in fact, has two mem-
bers on its board of directors. They cannot take any unusual or ab-
normal steps that would change the condition of the company. That 
is part of the contract now. 

Mr. VENTO. But that is the contract after it was signed, but that 
did not deal with anything right before--

Mr. HANsLIN. Well, that is true. Until they signed the contract, 
they were under no obligation to us or to anybody. 

Mr. VENTO. I don't think we should try to round out the edges 
of something which I think represents bad faith of one of the par-
ties, and not the Government, in terms of what went on here. 

Thank you, Mr. Chairman. 
Mr. MILLER. Thank you very much for your time. Obviously, we 

reserve the right to ask additional questions when we see the con-
tract and the attachments when they are forwarded to the Con-
gress. We would appreciate your continued cooperation in response 
to those questions. Thank you very much. 

The next panel will be made up of Mr. Donald S. Green, who is 
the executive director of the Yosemite Restoration Trust Services 
Corporation, and Mr. Randolph C. Read, who is the president of 
Yosemite Park Services, L.P. Welcome to the committee. Your full 
statements and supporting documents will be placed in the record 
in their entirety. Mr. Green, we will start with you and you proceed 
in the manner in which you are most comfortable. 

Mr. GREEN. If I may, Mr. Miller, Mr. Richard Martyr is with me. 
He is the chairman of the board of the YRT Services Corporation 
that submitted the bid. I am the executive director of the YRT, the 
Yosemite Restoration Trust, and I serve as staff to him. So, I would 
rather have him speak first. 

Mr. MILLER. However you want to proceed. Mr. Martyr, welcome. 

PANEL CONSISTING OF RICHARD MARTYR, CHAIRMAN OF THE 
BOARD, YOSEMITE RESTORATION TRUST SERVICES CORP.; 
DONALD S. GREEN, EXECUTIVE DffiECTOR, YOSEMITE RES-
TORATION TRUST ON BEHALF OF YRT SERVICES CORP.; AND 
RANDOLPH C. READ, PRESIDENT, YOSEMITE PARK SERV-
ICES, L.P., ACCOMPANIED BY WILLIAM O'BRIEN, KECH, 
MAHIN&CATE 

STATEMENT OF RICHARD MARTYR 
Mr. MARTYR. Thank you. 
My name is Richard Martyr. I am chairman of the board of YRT 

Services Corporation. It is a for-profit corporation, and I presently 
serve as CEO of American Youth Hostels. 

The YRT Services Corporation was established by the Yosemite 
Restoration Trust, a nonprofit group founded in 1990 to make sure 
the general management plan for Yosemite was implemented dur-
ing the next concession contract. 
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The Services Corporation includes in its board of directors per-
sons dedicated to Yosemite and the national parks, with a long his-
tory of service and experience in serving visitors. In addition to my-
self, our board includes Mr. Michael Glennie, president of 
Rockresorts; Frank Wells president of The Walt Disney Company; 
Tom Klutznick, former co-owner of the Aspen Ski Corporation; Stu-
art Cross and Robert Maynard, former CEO and COO of the Yo-
semite Park and Curry Company; Nancy Glaser, board member of 
the San Francisco Exploratorium; Jim Sano, former Yosemite Park 
district interpreter; Bernard Butcher, managing partner of Amster-
dam Pacific Corporation; and Frank Boren, former president of the 
Nature Conservancy and member of the ARCO board. 

Our investors include members of our board, the Bank of Amer-
ica, an investment fund, and several private foundations, most of 
whom are California-based. They are committed to earning a rea-
sonable return on investment and returning to the park the maxi-
mum amount possible. Our proposal includes sharing profits with 
the Park Service. 

With regard to fees and payments and implementation of the Yo-
semite management plan, based on Park Service calculations, our 
fee payment exceeded all other bids; the difference was 25 to 35 
percent greater than the proposal selected, or $16 million to $20 
million in present value terms. In terms of actual dollars received 
over the 15-year life of the contract, we estimate the difference at 
$43 million. 

My concern is that the firm now selected for the contract negotia-
tion has proposed a low fee and that the proposed fee will be re-
duced every 4 years to offset the negative effect on concessioner 
profits from Park Service implementation of the general manage-
ment plan. 

The steps called for in the concession services plan include reduc-
ing merchandise sales outlets and lodging by 20 percent and hav-
ing the concessioner bear the expense of relocating its headquarters 
and half of its 2,000 employees now residing in the heart ofYosem-
ite Valley to new and more expensive housing outside the park. 

It is these kinds of continuing park planning issues that are 
greatly affected by the choice of a concessioner. This decision must 
be a prudent one based on assessments of the nature of the firm, 
its background, and demonstrated commitment to the mission of 
the Park Service. 

Profits are not the principal objective of our company in which 
the majority of investment is from foundations and socially respon-
sible investment funds. 

Our investors will cooperate fully with the Park Service in imple-
menting the general management plan and providing the maxi-
mum resources to that end. We are committed to take every meas-
ure possible to avoid any future reduction in our proposed manage-
ment fee, already 30 percent above that of the proposed concession 
awardee. We are committed to private financing for our employee 
housing, thereby freeing for other GMP purposes an additional $50 
million in scarce Park Service receipts for the concessioner. Com-
bined, these measures will yield the Park Service up to $100 mil-
lion more than the offer now being negotiated. 
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Our bid also includes buying out the $62 million MCA debt. Our 
proposal rids the Park Service of the onerous requirement that 
MCA appoint a replacement concessioner if the one selected by the 
Park Service fails to repay the debt. 

In order to complete the contracting procedure to benefit the 
park, we urge the committees to require the Interior Department 
to request best and final offers from all responsive bidders, a nor-
mal step in bid evaluations and negotiations. 

In view of the concerns raised by the Park Service and in the in-
terest of helping serve the mission of the Park Service in Yosemite, 
we are making known at this point some parts of our best and final 
offer. 

First, we will give up any claim on the right of preference in con-
tract renewal otherwise available to the next concessioner. 

Second, we will eliminate any requests for discussions concerning 
changes in operations resulting from the housing plan or conces-
sion services plan. 

Third, we will attempt to eliminate the $12 million limit on our 
proposed environmental expenditures. 

With your permission, Mr. Chairman, I would like my colleague 
Don Green to continue with our remarks. 

[Prepared statement of Mr. Martyr follows:] 
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Stlltlllnellt of Riclwd Martyr 
Otainnan lllld CEO. YRT Servk:es Cuporation 

Conc:ellioa Coatrac:t Evaluatioa Procedures for Yosemite Nadoaal Park 

Sub-comrniaees of dle Committee on NalUial Resources. 
U.S. House ofRepresencatives 
. March 24, 1993 

Mr. Miller, Mr. Vento, and members of the National Parks lllld Oversight Comrrliaees. 

My name is Richard Manyr. I am Chainnan of the Board of the YRT Services Corporation and 

preSently serve as CEO of American Youth HoSicls. 

The YRT Services Corporation was established by the Yosemile Restoration Trust. a non profit 
group founded in 1990 to mate sure the Oenetal Ma•gemeot Plan for Yosemite was implemented 
during the next coocession contract 

The Services Corporation includes in its Board of Dkectol:s persons dedicated to Yosemile and the 

national parks, with a long history of service and expericmcc in serving visitors. In addition to 
myself, a past Board member of the Yosemite Association, our boaJd includes: 

• Michael Glennie, President of Rockresorts 
• Frank Wells, President of The Walt Disney Coqllny 
• Tom Klutznick, fonner co-owner of the Aspen Ski Corporation 

• Stuart Cross and Robert Maynanl, formc:r CEO aDd COO of the Yosemite Park aDd Cuny 
Company 

• Nancy Gla:!ec, Board member of the San Francisco Explontorium 
• Jim Sano, former Yosemite Park District Inrapreter. 

• Bemaro Butcher, Managing Parlner, Amsu:rdam Pacific Corp 
• Frank Boren, fonner Chairman of the Nature Conservancy aDd member of the ARCO 

Board 
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Our inycstm include members of our bolld. the Blllk of America, an invesUDent fuDd and several 
private foundations, most of whom are Califomia·blsed. They are committed to providing an 
exceptional experience for visitors to Yosemite, earnin& a reasonable return oo investment aod 
returning to the parte the maximum amount possible. Our propoa1 includes sbarini profits with the 
Parle Service and return to NPS of funds reserved for enviroruncnw clean up tbat exc:ccd ICtUa1 
expenditures. 

Based on Parle Service calculations, our fcc l}I.YD'JMt c1"£:"4rd all otbcr bjda; tho djfff!I'CIIG§ wu 
25-3S" I!D*V tban the mnJ»1'1 !!Oiecrr4 or $16 to $20 m1mcm in ll'!*'illt yaluo tmm.. In tmn1 

of actual dollars received over the 15-year life of the COiltract, we estimate the difl'erenc;:c itt $43 
million. 

My concern is that tbe firm now l!Cl!m;tr4 for contrw;t pepatioo by ID'QI)<IBC!!Ia tow fee and. tbat 
the fee pmposcd will be mtucecl eymy fOil[ years to offset the ncpd.ve effect oo conccssioaer 
profits from Park Service implementatioo of the General Management Plan (GMP). 

(Steps called for include reducing merchandise sales outlets and lod&ing by 20'11, tbus reducing 

ooncessioner receipts; and having the concessiooer beat the expense of mocating its headqlllll'ten 
and half of its 2,000 employees now n:siding in the heart of Yosemite Valley to new and more 
expensive housing outside the parlc. In addition, the Park Service is now reviewing plans again f~ 
limiting auto access to the Valley during the summer to substantially below the 7-9.000 cars 
entering the park each day, way above the limit established by the Park Service several years ago. 
But such plans always will meet with the powerful opposition of a concessioDer whose principal 
goal is increased revenue and profits.) 

It is these kind of continuing park planning issues that are greatly affected by the choice of a 
concessioner. 1bis decision must be a prudent one, based on assessments of the ll.lltlln: of the firm. 
its background and demonstrated commitment to the mission of the Park Service. not ovetly 
influenced by technical or financial issues. 

Pmfits are npt the grlncjpal objcctiye foc our CO!lJWl.Y in Which the maim'ilY of ipyes!mGpt js from 
fouJK!ations and SQCjally ftl§llQDPblc jnyestmc;pt funds. 

2 
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Remms to the Government 

Our investors will cooperate fully with the Park Service in implementing the General Management 
Plan and provide the maximum resources to,that end. 

• We are committrd m lAke eyczy ID£1!IIlllTC possible to avold anY future miuctinn in our 

prgposcd fee payment. alm!dy m &bove tbat of the IIDJ!9I!Cd concession awardee· Ibis 
provides $40 mj!ljon in additiQJ!lll benefit to tbe M Seryice. 

• We arc committlld to priyats; fipancioa for our emplo_yee hopsioa thereb.Y fredna for 
other GMP PJUllOSCS an addjtiona! $50 mjmon in scarce park service receipts from the 
concessioner. 

• Our bid also includes buying out the $62 million MCA debt Our proposal rid3 the Park 
Service of the onerous reqpirement that MCA appoint a replacement concessjoncr if the 
one selected by the Park Service fails to repay the debt 

Combined. these measures will yield Jbe Park Service up to $100 million more than the offer now 
being negotiated. The proposal of the YRT Services Corporation can not be eliminated by Park 
Service management intent on rushing a contract through that is of significantly less value and 
promises fewer long term benefits for the park's resources and for the park visitor. 

Best and Fmal Offer 

In order to complete the contracting procednrc to benefit the park, we urge the committees to 
rt!quirc Interior to rt!quest "Best and Final" offers from all the responsive bidders, a normal step in 
bid evaluations and negotiations. 

In view of the concerns raised by the Park Service, and in the interest of belping serve the mission 
of the Park Service in Yosemite, we arc making known at this point some parts of our Best and 
Final Offer. 

3 
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First. we wjll Bive up any claim on a ri&ht of mderence in contract renewal otbcrwjsc ayai!ahJc to 
the QOllt G900"iiimoqc;r This is cOnsistent with our belief in open and full competition iD the awani 
of concession contracts and follows the lead of members of Congress in changes they have 
proposed. 

We will eljmioau; IIDY rr.qpest for discussions concerning chanp in !JWlllion!! resulting ftpm the 
housing DIM or G909"'sjgp servicea plan As agreed by the Pad Service, the impact of such 
changes on financial results would be addressed only in the fOW' year re-setting of the fee payment. 

We will altmJilt to oJiminl!lll !he $12 njlljgn limjt on our II"'..J'W"' enyimpmcml!!) £liii"D"itnres. We 
understand that the Pad Service will considct expense in excess of their $12 million estimau; in 
their four year re-setting of the fee payment. We will continue our commitment to shaRI with the 

Pad Service any savings in environmental clean up costs. 

Rccommepded Actions for the Conomitrc:q 

My colleague, Mr. Donald Green, will describe to the committees how the Pad Service coodUCied 

the appraisals leading to the surprising result that only one finn was found satisfactory in meeting 
all the Parll: Service requirements for the $2 billion contract in Yosemite. 

We request members of these two committees to urge the new Administration to seek "Best and 
Final" offers as the appropriate concluding stages of the contracting process and to have members 
of the new team at Interior participate fully in the.selcction process. This is the government's last 
opponunity to finance the Ocneral Management Plan for Yosemite and to obtain a finn conunitment 
from the next concessioner to implementation of the GMP. 

I also urge the committees to give careful consideration to the changes in evaluation and awani 
procedures that Mr. Green is recommending for all future concession awanis elsewhem in the 
National Parll: System. 

Thank you. 

4 
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Mr. MILLER. Mr. Green. 

STATEMENT OF DONALD S. GREEN 

Mr. GREEN. My name is Donald Green. I am the executive direc-
tor of the Yosemite Restoration Trust, and I served as staff to the 
YRT Services Corporation that prepared the bid. I represented the 
corporation, not as counsel, but with the pro bono counsel on the 
appeal that we conducted over the last two months. I spent two 
weeks in depositions with Park Service personnel, and I am very 
familiar with the evaluation and selection process which I am going 
to speak about. 

What was wrong with the process? Should Secretary Babbitt ac-
cept the conclusions reached by the former administration and the 
process on which it is based, or should he appoint members of his 
team to review the process and take steps to come out with a better 
deal for Yosemite? 

We believe the process was seriously flawed, leading to a decision 
that could very well be. fatal to Yosemite's future. In support of the 
conclusions, I am going to make five points. 

First, the primary focus was on financial and money consider-
ations. The Park Service resources protection or interpretive staff 
were not part of the evaluation process. The decision was rushed 
to perhaps serve political purposes or otherwise simplify the proc-
ess. The panel proceedings were unfair to four out of five bidders, 
and the decision based on these procedures cost the Government 
from $40 million in lost fees to perhaps $100 million if the conces-
sioner chosen will not provide housing for his employees outside of 
the park. Let me discuss each. 

The panel focused on financing and risk. More than 96 percent 
of the decision memoranda that went from Jack Davis to the Sec-
retary discussed only those matters. There were only four lines of 
each of the six bidders where the simple statement was repeated. 
All bidders were satisfactory with respect to management experi-
ence, environmental, and other matters. Period. So, the Secretary 
was given basically an analysis of these risks you have been talk-
ing about today. Why wouldn't they accept this liability? Why 
wouldn't they have their money available today rather than tomor-
row, et cetera, but no discussion of the real issue as to how the con-
cessioner is qualified to perform in the park outside of the financial 
issues. 

If you ask the Park Service which firm was best in its proposals 
to protect the park resources, that question was asked in the re-
quest for proposal. They were interested in it, but they did not 
rank the firm answers on that criteria. They did not rank them 
with respect to the way in which the bidders would select merchan-
dise and display souvenirs to enhance the interpretive mission. 
That is a very important question. $25 million a year of gifts and 
souvenirs are sold in the park, and what is chosen and how they 
are displayed and how those facilities are laid out we think is vital 
to the visitor experience. That was not ranked in terms of the re-
sponses. 

Who was best in designing systems to' reward employees for sup-
porting the NPS mission rather than meeting profit goals, another 
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important question laid out by the Government, but not at all 
ranked with their responses. 

Finally, what were the programs put up to attract minorities and 
women and have them in positions of management, another ques-
tion raised by the Government and not ranked in the offers. I 
might say in each one of these cases our response was determined 
to be very good in terms of the Park Service evaluation of our re-
sponse. I have not seen the others, and they were not compared for 
anybody's benefit. 

The experience of the national park and commitment to the Na-
tional Park Service mission, again not ranked. 

I believe if they had ranked offers with respect to these criteria, 
the decision would have been entirely different. 

Secondly, the panel that spent 10 days in assessing the bids was 
composed entirely of business managers or concessions managers. 
There was no interpretive staff, no environmental staff, no resource 
protection staff, no park planning staff. The absence of these folks 
also led to a biased review and an incorrect bid assessment. 

Third, the panel engaged in unprofessional and unfair practices. 
The chairman read all the bids before the panel met. This came out 
in the discovery process and was not debated. Then he switched his 
evaluation method from a prior written instruction to rank all bids 
in each of the criteria to a simplified satisfactory, unsatisfactory, 
marginal rating system. The switch led to improper disqualifica-
tions for all but one bidder. The chair knew that when he switched 
instructions, having read the bids. Why else would he introduce 
this switch? 

The one satisfactory bidder got a phone call for clarification. 
None of the others received any phone calls for any clarifications 
whatsoever. These unfair and unprofessional actions led to the 
wrong selection. 

Four, the prior administration controlled the selection panel and 
rushed the process. The National Park Service Director Ridenour 
announced that he would like to see the process completed before 
he left office in 2 months. The experience of the Park Service in 
simpler, smaller bids is more like 4 to 6 months, taking Yellow-
stone as the only other competitive case they have had with the ex-
ception of Ellis Island in the last 14 years because the preferential 
right never involves any extra bidders. In fact, the evaluation and 
selection process took 10 days in December, a target in fact that 
was set up by the panel chairman in writing. 

The result of the process cost the Government from $40 million 
to $100 million, as I have said. 

Four bidders were disqualified with respect to their effort, and 
no effort was made to explore ways to clarify these financial mis-
understandings. The single bidder left provided a low fee to the 
Government and promised nothing on housing. He will, in fact, 
earn a return on investment that is way beyond what is required 
in this monopoly circumstance. As you know, the law provides that 
a reasonable return shall be given the opportunity to be earned. In 
fact, if you ask the Park Service what rate of return will this con-
cessioner get on his contract under the assumption of a lower envi-
ronmental expense, the lower fee that in fact is likely to be re-
ceived, and other elements, I think you will find that it is a very, 
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very high return, certainly above the 14 percent that we were pro-
posing for ourselves for our investors. 

To rectify this process and get Yosemite both the resources it 
needs to restore the park and a concessioner strongly committed to 
Park Service goals, we recommend three steps for this committee. 

We would urge you to have Secretary Babbitt appoint a new 
evaluation panel with broad expertise, that he appoint his person 
as chairman of the selection panel and take full responsibility, that 
he have his appointees request and evaluate best and fmal offers 
from all bidders and be responsible for the conduct of the final re-
view process and the selection of the winner. This I am sure, Mr. 
Chairman, will bring in lots more money and lots more bids that 
are effective. 

I would also hope that the new Secretary would ensure that the 
problems of Yosemite are not repeated in other parks. To postpone 
the solution until the next park, perhaps Grand Canyon, I would 
suggest you rectify it now for Yosemite before it is too late. 

My longer statement provides more detail, and I might just make 
one or two brief comments on some of the comments I heard today 
where I believe the answers were not as I see them. 

One question was, Is the possessory interest valued at $61.5 mil-
lion? The answer was yes. In fact, it is not. That is the value of 
the company. The value of the company, as it shows in the books 
which are public, includes the possessory interest, the buildings, 
and all its other assets, its linens, et cetera. The numbers are 
about $20 million for everything else, and perhaps $40 million for 
possessory interest. 

So, when is that possessory interest paid off and when do those 
buildings get returned to the Government as a result of paying off 
the debt? I am not certain. It could be done in the first 10 years. 
It could be done in the last 5 years. But clearly, the value of the 
contract is $61 million, not the value of the company. 

The question of what liabilities were known when it was pur-
chased. The decision on the value was made on January 7, and it 
has not changed, $61.5 million. The environmental liabilities were 
not known at that time. The 8 months that it took to do the study 
by the National Park Foundation spending the $500,000, we do not 
know what information was provided. We asked the Park Service, 
Can you tell us what the environmental liability was? No, they 
don't know. We asked the Park Foundation. No, they won't give it 
to us. Did they do a study? We don't know. So, we went into it on 
that basis. As you know, we were concerned that this might be a 
large issue. 

Can anyone else pay off the note? Yes, they can. In fact, we said 
we would pay off the note if we were awarded the contract. 

Are the changes in the concession services plan included in the 
contract? No, they are not. That is to be determined over the next 
5 years as the money comes in and the Park Service decides what 
is to do after they finish their housing plan and their transpor-
tation plan. So, we do not know what is going to happen 5 years 
from now. 

Does MCA have unlimited liability? Judge Horn said in her 
meeting that the liability of each firm is limited to the amount of 
equity they are putting in, which is $12 million for everybody. 
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I think that is almost the end. 
Does the Government have first right of refusal if someone wants 

to buy out the note? I did not see anything that said they did. 
The last question that was asked by Congressman Vento was, 

Could revenues and profits drive the activities of the concessioner 
and therefore affect the concession services plan? The answer is, of 
course, it could. The decision every 4 years to renegotiate the fee 
will depend on profits, and in the past, as you know, the Govern-
ment attempted at least once, if not more times, to get Curry Com-
pany to raise its fee from % percent to 6 percent. The Curry Com-
pany argued effectively, A, we do not have to because our contract 
says we do not have to, and B, we do not agree with you because 
the risk is. too great for us to raise any fee. I see these same argu-
ments taking place 4 years from now. 

This Congress has this chance and this chance only to correct the 
bid process, the evaluation rrocess, the selection process, and fi-
nally the contract. I think i nothing takes place more than what 
we have in front of us, I am convinced that 4 years from now the 
Park Service on its own, as you saw who is going to make the deci-
sion, will be in an arbitration proceeding against the conce:Jsioner 
with whatever resources he has to demonstrate that, no, the fee 
cannot be raised. In fact, if you are going to take down these build-
ings and reduce our merchandise sales, we are going to earn less 
and we are going to have a lot of exceptional overhead expenses, 
and we will probably have to pay you less rather than more. 

So, I am very concerned about the future of Yosemite, the 
amount of return· that comes to the Government, as well as the 
process that was used in making the selection. 

Thank you. 
[Prepared statement of Mr. Green follows:] 
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Statement of Donald S. Green 
Executive Director, Yosemite Restoration Trust 

on behalf•f the YRT Services Corporation 

Concession Contract Evaluation Procedures for Yosemite National Park 

Subcommittees of the Committee on Natural Resources 
U.S. House of Representatives 

March 24, 1993 

What js wron1 with the procedures used to evaluate bids for the Yosemite 
concession contract? 

The issue before you today is not whether the bid evaluation procedures were 
legal. The issue is how you will respond to your right and responsibility to 
advise Secretary Babbitt on the next concession contract for Yosemite 
National Park. 

Were the procedures used by the Park Service under the previous 
Administration to select the next Yosemite concessioner good ones? Should 
Secy. Babbitt accept them or keep the process open and re-evaluate the bids? 
We believe you should advise him that. sound national park policy demands 
that he do the latter. 

1. The Park Service evaluation and selection panels asked the wronK 
questions 

The m questions they asked seriously were those having to do with 
financing and risk. This is contrary to law and good public policy. 

Thirteen o~ the 16 criteria against which bids were to be evaluated and ranked, 
have nothing to do with finance: two are related purely to environmental 
protection, interpretation and preservation of park resources; six have to do 
exclusively with corporate organization, personnel and management policies; 
four concern maintenance and operating plans. 
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Yet they did not rank or compare offers on any of the criteria except the ones 
related to financing and risk. The selection was not made in accordance with 
the legislative requirement of evaluating the principal factors of management 
experience, financial capability and responsiveness to the RFP. The selection 
was made entirely on consideration of the financial risk and return to the 
government, which under Park Service guidelines, are secondary and to be 
used only in the case of ties. 

You might ask the Park Service: 

•Which fmn had the best proposal on how to protect the parks 
resources? They don't know. 

• Which firm was best on how the concessioner was going to choose 
and display gift and souvenir merchandise to enhance the interpretive 
mission of the Park Service? 

•Which offer was best in how it was going to reward concessioner 
employees and managers for understanding and contributing to 
achieving Park Service goals rather than meeting profit objectives of 
the company, a main issue for the Park Service? 

•Which firm proposed the strongest program to attract minorities and 
women to positions in management and in other jobs to reflect the 
community served by the Park? This was singled out as an element of 
a better offer. 

•Which firm had the most experience in national parks or in similar 
circumstances? 

•Which firm has demonstrated the strongest commitment to Park 
Service goals in Yosemite? 

2 
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The Park Service should have conducted a complete comparative evaluation 
of all the responsive bids. If they had done so, they would have had five bids 
among which to choose, not just one. 

2. The wrons pegple served on the Evaluation Panel 

The Evaluation Panel was composed only of business (concession) managers. 
•Where were the interpretive staff of the Park Service in the 

evaluation panel? Missing. 
•Where were the environmental compliance officers to review the 

proposals for the cleanup of Curry Co's toxic mess? 
•Where was the Planning Division,. and its environmental quality 

staff? 
•Where was the Natural Resources Division? 
•Where were the representatives of equal employment? 
• Where was the budget staff to assure the Park Service would get the 

maximum payment possible? 

The makeup of the Evaluation Panel is one reason why non-financial, non-
business factors were given short shrift. 

3. The old Administration controlled the Selection Panel 

Former Park Service director. Ridenour had announced he wanted the process 
completed under his term. The selection process and the selection reflected 
the priorities of a lame-duck Administration. The new Clinton 
Administration must sign and enforce any new contract, and should be the 
ones whose priorities govern this most important of national park concession 
contracts. 

4. A}thoUJh the procedures tho1'0YiN;y considered only financial matters· 
they difiw•alified bidders because of tedmical gpects that could easily have 
been clarified by pbone calls· The prpcess in fact 5hort-chanpd tbe potential 
financial return to the park. 

3 
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The panel did not take the valuable step of contacting all bidders for 
clarification of issues such as the timing of equity commitments or possible 
limits on incurring new debt. The procedures used gave undue weight to a 
bidder's willingness to take a substantial risk that the Curry's Co's toxics 
cleanup liability, which the new concessioner must assume, might be larger 
than the $ 12 million expected. 

As a result, four of the five responsive bidders were disqualified. It then 
seemed an easy choice to pick the one remaining bidder. Had several bidders 
passed the first round of evaluation, and then been asked for "best and final" 
offers, all bidders would have improved their offers and clarified the 
technical issues that resulted in disqualification of four bids. 

As it stands, if the current process is not redone, the bidder chosen will likely 
earn an exorbitant rate of return on investment and take excess profits of $30 
to $40 million that rightly should go to the park. This giveaway matches 
those now being fought by Congress and the new Administration on water 
subsidies, timber sales, and mining law. The contemplated giveaway is 
substantially greater than that resulting from the 3/4 of one percent fee 
granted to MCA when it bought the Curry Company over 20 years ago. You 
should not repeat the same mistake twice in Yosemite. 

5. The Evaluation Panel's proceedinp were conducted in an unfair manner 

The evaluation panel chair opened and read all the bids before the Evaluation 
Panel met, and then changed his written instructions to the Panel from a 
comparative ranking of all bids on each of the sixteen criteria to a satisfactory, 
marginal or unsatisfactory assessment system. We believe this severely 
biased the evaluation. 

The evaluation panel chair called one bidder for a clarification but gave no 
opportunity for other bidders to clarify points at issue that were then grounds 
for their disqualification. This irregu18r and improper action is clearly 
contrary to standard government contracting procedures and against the 

4 
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guidelines established by the Park Service for concession bid evaluation. It 

prejudiced all but the selected bidder. 

Recommendations: 

1. Urge Secy. Babbitt to ask all five responsive bidders for their "'best and final'' 
offers, as permitted under Park Service procedures. 

2. Urge him to appoint a new Evaluation Panel representing the range of 
expertise relevant to selection of the Yosemite concessioner. A new Selection 
Panel should be chaired by the incoming Park Service Director or someone 
else appointed by Secy. Babbitt. 

3. Direct the new selection and evaluation panels to do a full comparative 
analysis of all aspects of the bids, not just the financial aspects. 

4. Ensure that these problems do not recur during competition for other park 
concession contracts. 

We have identified problems that have plagued selection of the Yosemite 
concessioner. We urge the subcommittees and Secy. Babbitt not simply to 
postpone solution of these problems to other concession contracts, but to act 
immediately with respect to Yosemite. 

Don't acquiesce in the Park Service giving up the historic opportunity .t2 
consider fully arui fairly all offers. including one coming from a group 
dedicated· to de-urbanizing Yosemite Valley in accordance with the Park 
Service's own General Management Plan; who will pay all profits to the park 
above a minimum return on investment; and that has created a uniquely 
qualified firm to do the job right for the American public. 

Yosemite deserves the best. The new Administration can seize the 
opportunity to give it the best. If it does not. Yosemite will suffer and all 
other parks will suffer. The public needs yolir vigilance and your help. Don't 
let either branch of government fail us . 

.5 
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Statement of Donald S. Green 
Executive Director, Yosemite Restoration Trust 

on behalf of the YRT Services Corporation 

Concession Contract Evaluation Procedures for Yosemite National Park 

Sub-committees of the Committee on Natural Resources and Energy, 
U.S. House of Representatives 

March 24, 1993 

St.JMMARY OUTLINE OF KEY POINTS 

I. Procedural Failures 

1. No ranking of bids on any of the principal criteria called for by the Park 
Service 

2. Selection of best offer based on narrow technical financial factors 
3. Drastic overstatement of environmental clean up liabilities faced by the 

Park Service 
4. Wrong members of NPS assigned to the evaluation panel. 
5. Evaluation proceedings conducted in unfair manner 

II Impact of Procedural Failures 

1. Range of offers to consider reduced to only one. 
2. Best and Final Offers were not requested 
3. $40 million loss of government revenue 
4. Unreasonably high rate of return and profits approved for concessioner 
5. Future of Yosemite at risk 

m Why the Park Service did such a poor job 

1. Inexperienced staff, limited expertise represented 
2. Responded to Directors request for urgent action 
3. Management team lost sense of primary mission of NPS 
4. Unwillingness to award contract to environmental based concessioner 

IV Actions Recommended for the Oversight and National Parks Sub-
committees 

1. Advise Interior to Request Best and FiJial Offers on Yosemite contract to 
avoid $40 million gift of government funds to proposed concessioner 

2. Request Secretary Babbitt to appoint a new evaluation 
3. Have Interior correct procedural deficiencies for all future contracting 
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Statement of Donald S. Green 
Executive Director, Yosemite Restoration Trust 

on behalf of the YRT Services Corporation 

Concession Contract Evaluation Procedures for Yosemite N.1tional Puk 

Subcommittees of the Committee on Natural Resources 
U.S. House of Representatives 

March 24, 1993 

Mr Miller, Mr Vento and members of the National Parks and Oversight Committees. 

My name is Donald Green. I am the executive director of the Yosemite Restoration Trust, a non 

profit group formed to support the implementation of the General Management Plan for 

Yosemite. 

I served as staff to the subsidiary the Trust formed to submit a bid to operate the conc:ession in 

Yosemite. Its purpose Is to make Yosemite Valley less urbanized and tO return maximum revenue 

to the Park. 

I represented the bidding organization, YRT Services Corporation, in its recent appeal of the 

selection of another company for the tentative award of the contract. I spent two weeks with 

our pro bono attorneys and the Justice Department attendmg depositions of eight Park Service 
personnel and consultants responsible for and involved in the selection process. I am very 
familiar with the process used by NP5 management to arrive at the selection they have made. 

I am an economist by !raining. with prior experience in management positions with the .Office of 

Management and Budget. Bank of America and Stanford Research Institute. In each case, I was 

personally involved with developing and applying evaluation procedures and have a life-long 

career interest in good government. 
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I will present: 

I. The principal shortcomings in the process used by Park Service management in 

arriving at their decision 

II. What the effects were of the flawed process 

III Why the Park Service did a poor job 

IV. What action your committees might take to correct the process in this case and how 

to protect against similar problems occurring in concession awards in other parks 

I Procedural Failllfts 

1. The NPS manawnent djd not rank or compare Offers on any of the criteria enumerated jn the 

req.uest tor bjds, 

In support of this conclusion, I present the only written comparative analysis provided by the 

evaluation panel in its presentation to the NPS Management Selection Committee: the simple 

one page matrix presented below. 

After 10 days of intensive review of bids, this matrix was the only comparative document 

presented to the selection panel. The evaluation panel also provided 150 pages of non· 
comparative comments on each proposal, what the ·Park Service calls individual analyses. 

The five person selection panel met for eight hours to review the materials and the oral 

presentation of the evaluation panel. They confinned the recommendatiOn of the evaluation 

panel that sjnce four firms raponded slisfactprjly on 14 of 16 criteria and one firm was 
satis{actocy jn 16 of the 16 criteria, the Jatter Was declared the wjnner, 

One week later, a decision memorandum was prepared supporting this conclusion. (See 

memorandum from Jack Davis to the Deputy Director Cables, December 17, 1992, attachedJ 

2. The staff evaluation and manapmenl slectjon panels made tbejr decisions based entirely on 

narrow technka!. administrative and financial maum. 

2 
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They made their decision wholly on the basis of administrative and financial criteria. This is 

patently against the provisions of the National Parks Concessions Act. 

The Park Service matrix shows that all responsive finns are satisfactory (or marginal) in 13 to 
15 of the criteria, except for one or both of the last two - which are financial criteria. (One 
finn was also unsatisfactory in insurance, item 10.) The same matrix is presented in Table I with 

the addition of descriptions of wl!at each of the sixteen criteria represents. 
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YOSEMITE CONCESSION OFFEROR SUMMARY RATINGS 
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Table I 

Summary of Park Service Evaluation Criteria and Ratings of Offers 

Ratings for 
ALL 

NPS Evaluation Area 
responsive 

NfS Evaluation Criteria ~ 

I Identification 
1. Structure/Control 5 

II Experience 
2. Corporate Competence s 
3. Personnel s 

III Plans for Operations 
4. Staffing s 
5. Employee policies s 
6. Maintenance Plan S/M 
7. Operating Plan s 
8. Safety and Security S/M 
9. Eqwtl employment s 
10, 11. Insurance S/U 

IV Park Service Mission 
12. PreserVe, Protect, Interpret s 

• Env protection 
• Interpretive programs 
•Men:handlsing 

13. Role In NPS Mission s 
V Financial 

14. Estimate of Rev /Expense s 
15. Financing Terms S/M/U 
16. Pee Payment (ClF) S/U 

1bere was no matrix evaluation form nor memorandum submitted to the Park Service Selection 
Panel presenting any narrative or qwalitltiye or qyantl!ative rompar!son of eacb element for 
all proposals. 

1be kind of minimum summary evaluation that decision makers need is suggested Table II. We 
prepared Table II as a shortened version of a type of useful management decision making tool 
that should have been used. 

Table II summarizes Park Service comments made in their individual analysis of the proposal 
submitted by YRT Services Corporation. In this aassment, YRT Services Corporation looks 

4 
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like an interesting proposal, worthy of assessment against die other bids in all criteria, before 

making a selection. This was not done by the evaluation panel or the selection panel. 

(There are of course far more sophiSticated methods available and in use by other agencies for 

making complex decisions under conditions of uncertainty.) 

5 
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I Identification 

11 Experience 

Ill Operating 
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IV Mission 

V Finance 
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Table II 

SUMMARY of NPS COMMENTS 
ON YRT SERVICES CORPORATION PROPOSAL 

<Table Prepared by YRT Services Corporation) 

Ratings for NPS Evaluation Panel Comments 
YRT Services ()!) Prgprn!at of YRT Sery!ca empn 

~fS Exlblillii!D C:ru:por•lii!J.l 
~ 

1Structure/Control s Clear structure, knowledgeable Board 

2. Corporate Competence s Relevant experience of organizeTs 
3. Personnel s Extensive experience 

4. Staffing s Fully described, adequate transition 
5. Employee policies s More than adequate 
6. Maintenance Plan s AccepCed NPS plan 
7. Operating Plan s Aca!pted NPS plan 
8. Safety and Security s Accepts lollS control plan 

9. Equal employment s Most .specific of all offers; commit to goats 
10, tl, . Insurance s Above minimum required 

12. Preserve, Protect, s 
Interpret 

•Env plOiedion •good job, tpedflc actions 
•Interpretive •compn!hensive. new initiatives 
·M'erchandillns •excellerlt job of redJrectlng programs 

13. Role in NPS Mission s strong cxmunitment thru profit sharing and from 
non profit origins 

14. Est. oncev /Expense s Well nuoned 

15. Anandng Terms u evldenc:e not compelling that full $12 million 
"'s available" at time of proposal 

16. Fee Payment (CIF) u •-"'e return on invesl:lnent 
•l'rellent Value of Fee payment is 6.1 '!li of -•limits environ liability 10 S12.J million 
•renegotiate tee related 10 change$ in 
opeNdoN 

6 
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The eiibt pt&e decision memorans:!um presented to 5ecretu::Y Lyjln had 4% of the text !15 out pf 

400 Unesl addressed to non-financja! matters. Le. presemtion jnteepretation. maM&ement 

related pads experience and equal emp!osmentpromms. No distinctions were drawn for the 

Secretary among the offerors on any matters except financial. (The decision memorandum from 

Associate Director Jack Davis and approved by Deputy Director Herbert Cables is attached to 

this statement.) 

Selection Panel Chairman Davis and Evaluation Panel Chairman Steven Crabtree both have 

stated they did not compare !be responses gf bkldm on eas;b gf tbc 13 ppn financja! criteria 

sjnce only one firm was judpd satis{actpcy on the three financial criteria and on this basis was 

selected as the wiooer. 

To test this finding, you might ask Selection Panel Chairman Jack Davis the foUowing 

questions. Since they did not make a comparison of bids in any of these criteria, the answer will 

have to be "I don't know". 

•which firm had the best proposal on how to protect the parks resources? 

•which firm was best on how the concessioner was golllfi! 10 choose and display gift and 
souvenir merchandise to enhance the interpretive mission of the Park Service? 

• Which offer was best in how it was golllfi! 10 reward a>ncessioner employees and 
managers for understanding and rontributing 10 achieving NPS goals rather than 
meeting profit objectives of the company, a main issue for the Park Service? 

• Which firm proposed the strongest program 10 attract minorities and women to 
positions in I1WIIIgement and in othet jobs 10 reflect the community served by the Park? 
This also was sillfi!led out as an element of a better offer. 

• Which firm had the ~experience in national puk.s or in similar circumstances? 

• Which firm has demonstrated the StroDge$t commitment 10 Park Service goals in 
Yosemite? 

The answers provided by Mr Davis might ronvince you of the basis on which the award was 
made and of the considerations that were DOS taken into IICallll\t. 

3 NPS manaament drytis;ally oymtated tbc effect of tbc limits p!aq:d on enyirpnrn!mtal 

clean up Jjabjlities ptOJ20Bd by tbn:e of tbc ljddm • As a leUlt the award was made to the 
firm evaluated by NPS I1WIIIgement as apparently willing to take the largest risk and earn the 

highest return for themselves. 

1 
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One firm who had no funds projected for environmental deal\ up, but stated no limit on dean up 

expense, was found satisfactory in its financial forecast and contributions to the park Capital 

Improvement Fund, while other firms budgeting $12 million for this purpose, with any excess to 
come from the CIF, were found unsatisfactory. 

What was the risk that Delaware took? 

US Court of Federal Claims Judge Marion Blank Hom, in her oral decision, stated that the Park 

Service was wrong in assuming the winning bidder had in fact proposed unlimited liability for 

environmental dean up. It was her opinion that the liability was the same for all bidders, 

namely the $12 million in equity each was required to provide. (Our briefs filed with the court 

are submitted for the record.) 

The firm selected for contract negotiation, as any bidder, will be able to seek a reduction in 

proposed fee payments every four years if environmental costs exa!ed their forecast. 

What was the size of the risk the Park Service was unwilling to consider absorbing in lieu of 
concession fee payments, if necessary? 

• The Park Service made no independent estimates of its own on the cost of dean up, 
either at the time the contract amendment was approved transferring ownership 
from MCA to Matsushita and approving the purchase of the company by the 
National Park Foundation, or in the review of costs estimated by some of the firms 
bidding on the contract. 

The Park Service evaluation team took an average of clean up costs estimated in 
three of the six bids at $12 million over 12 years. Costs for the first four years are 
estimated at $5 million. Concessioner fee payments of over $60 million are available 
to be used for environmental clean up if necessary, thus greatly reducing the Park 
Service's real exposure to risk. 

• The Park Service desire to shift its liability for clean up totally to the concessioner 
may not stand up in court at such time as there would remain no opportunity for 
profit for the concessioner. 

The accomplishments of the Park Service in policing environmental clean up by concessioners in 

the parks are not exemplary. Let's look at the Yosemite case. The California Water Quality 

Control Board advised the Park Service and their tenant, the Curry Company, in 1990 that 

Curry was to present a schedule for remediation of soil and wa~ contamination in 25 

underground tank sites. No schedule for dean up was presented by the Curry Company rior 
requested by the Park Service until January, 1993. Now the concessioner Is required to initiate 

8 
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remediation at two sites before September, 1993 with the balance to be paid for by the IU!XI 

concessioner, taken from funds otherwise available to the Park. 

The issue of concessioner environmental dean up in national parks is critical throughout the 

National Park System. The same issue will arise in Grand Canyon, Yellowstone and elsewhere. 

The position of the NPS regarding responsibility and prompt remediation must be made clear in 

this case and for concessioners in .all other parks. 

4. The wron& persons were on the evaluation panel. 

The evaluation panel was composed only of business (concession) managers. As a result non­

financial, non-business factors were given short shrift. 

Thirteen of the 16 criteria against which bids were to be evaluated and ranked, have nothing 

to do with finance: two are related purely to environmental protection, interpretation and 

preservation of park resources; six have to do exclusively with corporate organization, 

personnel and management policies; four concern maintenance and operating plans. 

The evaluation panel of the Park Service was composed entirely of business manager and 

accounting/ finance staff, or concession managers and accountants (in Park Service parlance.} 

A number of Q.Uestions og;ur tbat the Cpmmittees !J!ilf wish 10 pursue with the Park Seryjc!i. The 

answers in each case, to my knowledge, is that the skills and expertise called for were not 

represented on the panel, nor were they called on in any way to review the bids. 

•Where were the interpretive staff of the Park Service in the evaluation panel? 

• Where were the environmental compliance officers of the Park Service to review this 

, controversial aspect of the different bids? 

•Where was the NP5 Planning Division, and its environmental quality staff? 

•Where was the Natural Resources Division? 

• Where were the representatives of personnel, equal employment, contracting ? 1'hey 

all have a great stake in the outcome of this decision. 

• Where was the NP5 budget staff? 

9 
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The outcome of thjs decision js worth u~,to $340 mj!lion to the Park Servjce. 

• The Park Service will receive the concessioner buildings for $l'cl0 million of 

concessioner revenues paid to MCA, otherwise available to the Park Service 

• the buildings will be maintained at a cost of $120 million 

• the concessioner will pay from $60 to $120 million in fees to the government, 

depending on whom is selected. 

Was a presentation limited to the analysis performed by the business managers the right 

framework for analysis? Was one eight hour day enough time for five senior Park Service 

management personnel to seriously consider the issues involved in this decision? 

Somehow the analysis of bids was left to the business managers who focused narrowly on 

differences in the business and financial aspects of the bids. Jber bad virtually notbln& to ay 

to to~ roana~t concemin& ,the relative merits of the prqposals in all thirteen non-financial 

areas of &Teat and lastin& importance for Yosemjte and for tbe Park Seryjce. 

5. The proceedilliS of the eya!pation parie! were conducted in an unfair manner. The head of the 

panel unfairly called one firm for a clarification and gave no opportunity for other firms to 

clarify points at issue. It is clearly contrary to standard government contracting procedures and 

against the guidelines established by the NPS for concession bid evaluation. 

In the case of YRT Services Corporation, the issues on which we were judged unsatisfactory 

could easily have been resolved with a phone call. I believe another witness will testify 

further to the impact of tfUs procedure. In our case, the issues involved liming of our binding 

financial commitments and understandings conceming the basis for future fee adjustments 

As a second matter, the evaluation panel chairman opened and read all the bids before 

advising the panel how the bids were to be evaluated. We believe this severely biased the 

evaluation. After reading the proposals, he changed his former written inlltructions to the 

committee from a comparative ranking of an bids on each of the sixteen criteria to a 

satisfactory, marginal or unsatisfactory assessment system. This obviated the need to compare 

bids on a more sophisticated and thorough manner, and perhaps in his mind, could avyid the 

time needed for calling for best and final offers from all bidders. 

10 



126 

Thjs i~lar and improper action taken jn clear violatjon of stated Park Scryjce poHcy. 

prejudiced all but the selected bidder. It clearly prejudiced the full evaluation of those firms 

who had relatively strong proposals in the non financial features of their offers. 

n Impact of Pro~dural Failw:es 

A. The range of offers to consider fully was reduced to a single finn 

B. The selection was made entirely on administrative consideration of financial issues 

C. The government stands to lose significant revenue 
D. The Park Service has approved an unreasonably high rate of return 

E. The future of Yosemite is at risk 

A. The ranap: of offm considered was n::duCJ!d to a sjnaJe one. 

After approving 12 finns as qualified to receive the Statement of Requimnents and present a 

proposal, the Park Service received six proposals. Finns such as Marriott and Hyatt declined to 

bid, stating the !iabiHties they were required to accept in purchasing the Curry Company were 

too great a risk, given the price of the purchase. 

Of the six bids received, one was judged "non-responsive" in that it did not provide significant 

required information. Five of the bids were judged responsive. 

Based on administrative interpretations of certain elements of the proposals received, five 

were judged "unsatisfactory" in meeting one or two ol the 16 selection criteria. Baled on Ibis 

proem The Park Seryig: manapment decjded not to compare each bid on !be 14 rnterja on 

which all fiye offers were satisfactpr:y. They concluded that the one offer that was at least 

satisfactory in the one or two crileria in which others were not satisfactory was "dearly the 

best." 

B. The selectjon was not made in accordance with the leJislative requirement on the bisjs of 

evaluatini the windpal tactors of manapment experit:nQ!. finandll capobility and 
responsiveness to criteria !aid out in tbe reqyest lor proposals. 

The selection Was made eJ)tjn:ly 00 COnsidetaljOD Of the financjal risk and return !p tbe 
~yernment. which under NPS 1\'ideU!lCl!. are segmd.ar:y and to be Used only in the case of ties. 

11 
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While risk or uncertainty is not explicitly recognized in the concessions policy act or in NPS 

guidelines, It is in fact an important aspect clearly related to financial return. 

The discussion in the decision memorandum of why the selection was made consists entirely of 

commentary on administrative financial concerns. They concern timing of and authentication of 

binding commitment for equity investment; questions of possible concessioner limits on takin g on 

new debt; and whether a limit on .environmental expenses was an acceptable condition of an 

offer or could be assessed and negotiated. No attempt was made to clarify the issues. Nor were 

requests made for best and final offers. 

As a result, no comparisons were made among the firms of the 13 non-financial criteria 

established by the Park Service. The decision to select the winner was based wholly on 

adminisSfaliye financial considerations. with no comparative analysis of aU the firms' 

mana"'ment experience personnel. eoyjrpnmental protection. jntetpn:tiye proarams or 

commitment to servins the mission of the National Park Service. 

c. The &QYm~ment stands to lose sianificant reycnue. 

The improper evaluation of the environmental risk taking led NP5 management to accept one of 

the lowest fee payments offered, at a cost to the government estimated at $30 to $40 million, 

depending what proposal may be accepted. 

DNC bid valued at 4.5% not 5% of revenues, assuming 
historical negative third quarter Curry Company 
working balances on closing 

YSC bid above DNC 

YSC projected return of unused environmental reserve 

YSC provided profit sharing 

J.mA1. funds lost for Yosemite 

12 

$10 million 

16 million 

Smillion 

12 million 

$43 Million 



128 

D. The Park Seryjce has 1pproyes:! a rate of return for the selected s:oru:essioner tbat js likely to 

be unrgasonably hiib· 

As a result of accepting the low fee bid, the Park Service is permitting a return on investment to 

the concessioner that is likely to be unreasonably high. The return to the selected concessioner 

operating a government controlled monopoly is likely to exceed norms for firms in this industry 

that operate in a competitive setting. 

Analysis performed by the attorney for YRT Services Corporation, based on Evaluation Panel 

data, concludes that the Return on Investment to DNC is likely to be substantially higher than 

presented in the evaluation summary for several reasons. (Plaintiff's Motion for Summary 

Judgment, page 28) 

• the panel assumed a fee payment above the amount likely to be paid. 

• · expenses . ..... ' estimated by DNC may achieve the 

lower level experienced by the Curry Company 

• Environmental expenses may be the lower amount estimated by the consulting 

engineers and used by the Park Service in their comparative financial analysis, 

rather than the higher figure used in calculating the returns to DNC. 

By contrast, the Park Service found the before-tax rate of return of 14% projected for the YRT 

Services Corporation to be reasonable. The committee IDiiY wish IQ inquire what s.pecific rates 
of return the Park Service forecasts w be realized by DNC under alternative a~umptions. 

E. The future of Yosemite js at risk .. 

As a result of the substantially lower fee to be received, and the large sums to be spent for the 

purchase of the buildings for the Park Service under the MCA loan, funds available to 
implement the Yosemite General Management P1an will be severely limited. Funding will fall 

$50 million short of what the Park Service requires over the next 15 years. 

This means the de-urbanization of the Valley agreed upon in 1980 will not be accomplished for 

another two decades, if then. The Valley will continue to be severely over-strained to support 

the 2,000 employees living there, and to support the overly dense lodging and other facilities 

provided for visitors. The visitor experience will continue to be degraded and the park's 

l'esOIII'Ce further compromised. 

13 
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m Why did NPS do such a poor job? 

Why did the Park Service Evaluation Panel and Sele<:tion Panel do such poor jobs in this most 

important decision? 

I'm not sure I can answer that satisfactorily; perhaps the Committees will be able to determine 

the answer for themselves. But I will note several factors that I am certain influenced the 

process: 

1. The !'.'PS staff and management is totally inexperienced and unqualified to perform 

the task at hand. The GAO, Interior Department Inspector General and Task Force on 

Concessions all pointed to the lack of analytic capacity in the concessions branch. They 

have had only one major competitive award over the past 13 years. (Because of 

preferential right of renewal, no one bids.) The Yosemite case was exceptionally 

complicated by requiring the concessioner to purchase the Yosemite Park and Curry 
Company. 

2. The Regional Director chose only staff of the concessions brandt to serve on the 

evaluation panel. That may be tradition in the Park Service on simple contract 

extensions, but it makes no sense in this case where a wide range of skills and 

experience covering the breadth of the Park Service expertise is needed. (Even the 

consultants hired did not have the experience required to provide advice on the 

magnitude of issues raised in this evaluation.) 

3. The panel heard former Park Service Director Ridenour's public statement that he 

wanted the process completed under his llerm, only two months after the bids were 

received. 

4. The NPS staff and management wanted to avoid the difficult task of assessing the 

~ strengths and weaknesses of each proposal. Instead they in effect disqualified 

all but one bidder. This hastened the process, made it easier and, they believed, more 

defensible in court. 

5. NPS management has lost its direction and sense of mission. It takes more seriously 

its mandate to serve the public now than its primary responsibility to protect and 

preserve the resoun:es gf the !!)'Stem for all times· 

14 



130 

It's the same National Parks management team that in the planning process, prior to 

the issuance of the proposal request, proposed se'l"-eral actions for Yosemite contrary to 

its own General Management Plan. These proposed actions included: 

• constructing six. 24 unit two story new motgl buildinp in the beart of Yosemite 

~(Draft Concessions Services Plan). Opposed by the Yosemite Restoration Trust 

and deleted from the Final Concession Plan .. 

0 buj!diJli a l()QQ person town atpund a meadoW near \'osemjte Valley. destroying not 

only a lovely meadow in Yosemite National Park but destroying the habitat of the 
great grey owl, an endangered species. (Draft Housing Plan). This also has been 

opposed by the Yosemite Restoration Trust; the draft plan has not yet been approved 

nor changed for re-iS$Ual'ICe. 

• not req.yirina its tenant. the Yosemite Park and Curry Company, to comply with the 

instructions of the California Water Quality Control Board issued in 1990 ill. 
promptly 5Chedule clean yp of 81Qund and water gmtamjnatjon from 24 underground 

tanks in Yosemite. Instead, this Park Service management team left the expensive job 

to languish four years, leaving the meadows being contaminated further, and larger 

profits accruing to the conc:essloner. Finally, in a deal to acquire the property, the 

Park Service management pushed the responsibility for clean up on to the next 

concessioner and ultimately to the American public. 

(The Yosemite Restoration Trust advised the California Water Quality Control 

Board last year, when the terms of the MCA buy-out were released, that the 

responsibility for toxic clean-up had been transferred by the Park Service to the next 

concessioner. This prompted the California authorities to demand a prompt dean-up 

schedule by the Curry Company to do as much as possible before the end of their 

contract.) 

6. Perhaps it was the desire of NPS hjerarcby to deny a contract award to a concessioner that 

springs from an environmental background, that has a record of being more aggressive than the 

Park Service in efforts to achieve the goals of the GMP for Yosemite. 

15 
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IV Action Proposed for the Natural Resources Sulx:ommittfts 

1. Urge Secy. Babbitt to ask all five responsive bidders for their 'best and final" offers, as 

permitted under Park Service procedures. This is the next logical step in the contracting process. 

The process is not closed when one firm is selected for negotiation. It is not closed until the 

award is made and the contract is signed. Requesting Best and Final Offers and evaluating 

responses can be accomplished in four weeks, without delaying the award of the final contract. 

Best and Final Offers will resolve outstanding financial issues concerning assurances on 

availability of equity, any limitations on incurring debt, and the liming of binding 

commitments for equity investment. 

2. Urge 5ecy. Babbitt to appoint a new Evaluation Panel representing the range of expertise 

relevant to selection of the Yosemite concessioner. A new Selection Panel should be chaired by 

the incoming Park Service Director or someone else appointed by Secy. Babbitt. 

We also recommend that a person with appropriate senior investment banking expertise from 

outside the Department be appointed to assist the team in this complex S 2 billion contract 

involving the acquisition of a $62 million company. The Park Service on its own does not have 

the right staff with experience to take on this major competitive assessment. 

3. Direct the new selection and evaluation panels to do a full comparative analysis of all 

aspects of the bids, not just the financial aspects. 

4. Ensure that these problems do not. recur during competition for other park concession contracts. 

Require the following steps in future concessi.oner bid evaluation and contract awards: 

• broad representation in proposal evaluation teams 

• comparative analysis of all aspects of each offer 

• consideration of all factors in evaluation of bids 

• evaluation procedures be conducted in a fair manner 

• best and final offers in all competitive awards in contracts above $10 million. 

• Park Service adherence to the Federal Procurement regulations in issuing contracts 

above $10 million. 

5. Require pTompt environmental dean up by existing concessioners in all parks 

16 
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We have identified FOblems that have plagued selection of the Yosemite concessioner. We 

urge the subcommittees and Secy. Babbitt not simply to postpone solution of these problems to 

other coru:ession contracts, but to act immediately with respect to Yosemite. 

Award of the Yosemite 15 year, $2 billion contract on the terms proposed involve a government 

subsidy or outright gift to the proposed concessioner in the amount of $30 to S40 million. This 

subsidy matches those now being fought by the new Administration in water subsidies, timber 

sales and mining law. The magnitude of the contemplated subsidy in the Yosemite contract 

dwarfs the worst of the sweetheart deals now being fought against elsewhere in the 

government. The contemplated subsidy is substantially greater than the gift of the 3/4 of one 
percent fee granted for to MCA when it bought the Curry Company over 20 years ago. You 

should not repeat the same mistake twice in Yosemite. 

The intent of the Park Service in attempting to award a contract through a competitive process 

is right. but the process they have foUowed was wrong. Don't let the process go unchallenged 

and unchanged. Don't make a $40 million gift of US funds to a company for ~ing the kind 

of services appro~te to Yosemite National Park. The company will have a 15 year or longer 

monopoly on providing services, monitored only by the strength and purpose of the National 

Park Service. 

Don't acquiesce in the Park Service giving up the historic opportunity to consider fully and 

fairly all offers, including one coming from a group dedicated to de-urbanizing Yosemite Valley 

in accordance with the,Park Service's own General Mmagement Plan; who will pay all FOfits 

to the park above a minimum return on investment; and that has created a uniquely qualified 

firm to do the job right for the American public. 

If the request is not made by the new Administration for Best and Final offers, the American 

people will have lost the lingle best opportunity to change the way concession contracting is 

done in the Park Service; Yosemite wiD certainly suffer, and because of the unhappy precedent, 
all other parks will suffer; all of us here today will suffer as will aU future generations of park 

visitors. 

17 
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We thank you for the opportunity to bring to light the nature of the process used to date. The 
public needs your vigilance and your help to make things happen in the right way. Don't let 
either branch of government fail us. 

18 
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STATEMENT OF RANDOLPH C. READ 

Mr. READ. Yes, Mr. Chairman. First, I want to thank you for the 
opportunity to testify here before these subcommittees today to let 
you know the views ofYosemite Park Services. 

I also want to pass on from Mr. George Gillette his apologies, 
who had hoped to be here, but unfortunately, a last minute change 
in his schedule prevented him from being here today. 

We have talked about today already that the Yosemite concession 
contract is the largest and most important in the Park System. We 
estimate that over the contract term that revenues will approach, 
if not exceed, $2 billion. Of course, the process. that we have talked 
about here may be precedent-setting as well. 

Let me first confess to you to being a lifelong Yosemite enthu-
siast. I have practically worshipped the park since I was a child, 
and that is what got us initially interested in this process going 
back long before MCA became the twinkle in the eye of Mr. 
Matsushita over in Osaka. 

We have put together a group of professional and financial part-
ners with the primary aim to help preserve Yosemite, not only over 
our lifetimes, but for future generations to come, and to do this all 
with the highest degree of concern and regard for the environment. 
We view operating in Yosemite as a trust, more than a right or an 
opportunity for profit. At a time of increased concern over our na-
tional environment, the pristine and breathtakingly beautiful Yo-
semite must be cherished and nurtured, not exploited. The park, its 
mountains and meadows, the streams, the trees, the wildlife, they 
are the show here, and the concessioner is in place merely to ac-
commodate the visitor experience. 

We appreciate the opportunity to bid on this contract, and we 
were pleased to have provided the National Park Service with the 
best offer of all the potential concessioners that went through the 
process. However, for reasons that we feel are unfounded, we were 
not awarded the contract, to the detriment of not only our group, 
but the American people as well. Throughout the process we were 
pleased to work with the Park Service and were most impressed 
with many of the Park Service individuals and particularly with 
Superintendent Finley, who has demonstrated here today his ex-
treme grasp and knowledge of the park. We look forward one day 
to working with him if we are awarded this contract. 

Notwithstanding that, we must respectfully raise significant 
questions about and be critical of the bid and selection process. The 
bid process was cumbersome. It provided primarily raw data with 
few digested material that would have encouraged more bids for 
the American people versus fewer bids. 

Further, the Park Service negotiated transaction with MCA-
let's be generous and call that unusual-but it clearly resulted in 
reduced revenues for the Park Service because of the burdens that 
transaction places on the new concessioner. That is probably a 
whole entire subject which we could spend endless hours on, that 
particular negotiation and that contract. 
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Regarding the selection process, we do not believe. that the Park 
Service perfonned the job intended and we do not believe that their 
profits produced the best bidder owing to several issues addressed 
in more depth later in my testimony and in my written testimony 
presented to these committees. 

Specifically-and it was admitted here this morning by Mr. 
Davis-the Park Service did not perfonn the comparative analysis 
of all responsible and responsive bidders, as required by the Na-
tional Park Service's own source selection plan provided in the pro-
curement documents. We believe this was due in part to the hur-
ried and regrettably incomplete, if not sometimes actually careless, 
evaluation process which lasted only 10 days and the selection of 
only 2 days, we learned here this morning. 

The result of this flaw in the procurement process had a specific 
negative impact upon the evaluation of my company. To top it off, 
one simple phone call could have clarified the only alleged problem 
found with our proposal, and we would, therefore, have been shown 
to be the best bidder for this award. Strangely, a phone call was 
made to Delaware North for clarification, but not to us. That call 
to us should have been made to clarify any apparent ambiguities 
the Park Service allegedly found in our proposal. Indeed, such a 
call is required under the National Park Service regulation NPS48. 

Of greater importance to these subcommittees, however, is the 
negative effect this systematic flaw in the procurement process had 
upon the Secretary and the Department of the Interior. Instead of 
winnowing down a large group 9f initial bidders to a smaller group 
of attractive and responsible proposals, this procurement and selec-
tion process eliminated all but one bidder. The Secretary thus was 
not presented with a genuine choice of concessioners. He was con-
fronted with only one surviving bid and no real choice at all. 

That was not the express intent of the procurement, nor was it 
the necessary result. Even now, particularly given the opportunity 
presented by these hearings, we understand the new Secretary is 
reviewing this process, and hopefully will avail himself to a respon-
sible choice among attractive offers, which we believe should in-
clude ours. 

Specifically in our case, that would mean the Park Service place 
only a phone call to clarify the one issue where we were allegedly 
found unsatisfactory, and that is with respect to the fonn of our 
commitment letters of $12 million in equity for working capital. 
Now, these commitments come from entities and individuals with 
combined net worth of almost 100 times greater than that require-
ment. 

In summary, therefore, I believe my company was not treated 
fairly. and should be given the opportunity to clarify the Park Serv-
ice's misunderstanding of our proposal, which led to the elimination 
of Yosemite Park Services from the competition because of this one 
mistake on the part of the Park Service. 

Secondly, if that is rectified, the Secretary will have the oppor-
tunity to make a responsible choice among bidders. In that event 
and for the reasons I will state in more specific detail, I believe Yo-
semite Park Services far out-distances all the remaining offerors, 
including the proposed tentative awardee. 
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This is especially so with respect to the important capital im-
provement fund, or CIF, contribution. Delaware North proposed a 
contribution which, under the best circumstances, would only just 
meet the minimum 5 percent fee required by the National Park 
Service and which under the more likely scenario would on its face 
fail to meet that minimum by a factor of 10 percent, dropping to 
4.5. In sharp contrast, Yosemite Park Services proposed a percent-
age fee that would always meet the minimum and which could 
range up to 300 percent greater than the maximum offered by 
Delaware North. Yet, this was ignored and this fact was not even 
presented to the previous Secretary in the Park Service summary 
of all bidders. 

We understand that Secretary Babbitt is now reviewing the en-
tire process centering around this award itself, hopefully with a 
view to awarding it to the best bidder, which we believe is our com-
pany. We welcome and encourage that review. 

A detailed review of all offers will reveal that Yosemite Park 
Services made the best offer. It is the only applicant that both, one, 
placed no limits on assumptions of environmental liabilities and 
cleanup, and two, always had a CIF contribution over 5 percent. 
On these two critical items, no other bidder did this. The Park 
Service failed to even make this fact available to the Secretary. 

Additionally, Yosemite Park Services is one of only two appli-
cants that has made its concern for the environment and the park 
of paramount importance, as exemplified by our proposed including 
of the Sierra Club on our board of directors and our proposed profit 
contribution to the national parks through the Sierra Club. Indeed, 
the National Park Service has expressed its high praise for our 
qualifications and proposals in this respect. Of all the offerors, I be-
lieve Yosemite Park Services is unmatched in its environmental 
concerns, except of course for our friends here to my left at the non-
profit Yosemite Restoration Trust, which were disqualified on other 
important criteria not relating to the environment. 

Despite the announcement by the National Park Service in the 
prospectus that selection of the best proposal would be determined 
by assessing the relative merits of all final Phase II applicants 
against the announced evaluation criteria, by process of elimi-
nation, the selection panel chose Delaware North not as the best 
overall offer, but by what they deemed to be the only remaining 
offer, and this was wrong on its face. 

Therefore, Yosemite Park Services specifically has submitted to 
and asked the Secretary of the Interior to review and reevaluate 
its application of the entire process centering around the award. 
This will include rectifying the nine errors that we believe the Park 
Service has made, which I have submitted as an exhibit to my writ-
ten testimony. 

If a newly constituted panel, which has been suggested, would 
objectively compare the six final offers made to the National Park 
Service, which we have done here on this chart-the new way ev-
eryone is communicating, you have to have a chart, or you can't go 
and talk to anybody. I apologize for it being so small. I did not real-
ize we would be quite this far from you. 

Mr. MILLER. That is the chart that is in the back of your--
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Mr. READ. It is the chart in the back of the book, which shows 
all six received offers and reviews six critical criteria in there. The 
Park Service has mentioned this morning that while there were 16 
evaluation criteria, many of those criteria were found completely 
satisfactory by all bidders. I am not going to spend any time on 
that here today, but I just want to focus on these six here. 

If you look at that, it clearly jumps out at you that Yosemite 
Park Services was the only offeror that met all six of these critical 
criteria centering around the CIF always being more than 5 per-
cent, as requested, no environmental liability limits, which the 
Park Service likes to forget that there were two offerors that made 
that bid, Delaware North and us. Of course, the strong environ-
mental credentials, which Mr. Green has mentioned earlier, we 
think should be a critical part of this and was not given appro-
priate weighting in the process. Equity funding in place is not un-
important. We believe that you need to write the check. Conditions 
on the offer in terms of requiring changes, and assumption of the 
MCA obligations. 

Now, we look at the other offers. We have Delaware North in the 
second position. Their bid was not only, under certain cir-
cumstances, below 5 percent, but in all likelihood now, according 
to the Park Service, will in fact be at 4.5. 

TW Services, while they had a higher CIF bid, did not assume 
the environmental liabilities, placed various conditions, and even 
failed to agree to assume the MCA obligations. In addition, from 
their funding perspective, with their recent leveraged buy-out, their 
debt covenants may present some problems, according to the Park 
Service. 

YRT in its first 4 years had a CIF of only 40 percent of the mini-
mum. Some of their payments in the back, although we do not 
know all the details of it, were conditioned on profit participation. 
So, if the concession is run like a nonprofit business, it is difficult 
to tell exactly what the American public will receive on that. It 
placed restrictions on environmental liabilities, which we talked 
about, and importantly, only raised $7 million of the required $12 
million, and some additional other conditions on the purchase. 

AMF AC was clearest the lowest of the responding bidders. Their 
CIF extremely low, 65-40 percent below the requirement, would 
not assume the environmental liabilities, as well as placed various 
conditions on their offer. 

California National Resources, as has been talked earlier about, 
was completely nonresponsive. 

So, to review this, we believe that the best overall offer was 
clearly submitted by Yosemite Park Services. This is substantiated 
by the fact that, one, our partners are willing to not only contribute 
the $12 million of equity required, but would contribute even more 
if necessary. 

Two, we placed no limits on the restrictions on the environ-
mental liabilities we will assume. 

Three, our CIF is always above the 5 percent and in some cases 
up to 300 percent over Delaware North's. Further, we have been 
willing to advance up to $20 million to help jump start the capital 
improvement process above and beyond what is required. 
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Yosemite Park Services we believe has demonstrated its deep 
concern for the environment, as exemplified by a number of our 
proposals, including the involvement of the Sierra Club. 

Five, there are no significant conditions to the Yosemite Park 
Services offer. 

Six, not only will Yosemite Park Services agree to assume the 
MCA obligations, which certain others have not, but Yosemite Park 
Services has developed an outstanding and creative proposal to re-
duce the carrying costs of the MCA debt to a refinance, which we 
believe no other group has, although we were interested to hear 
just today that potentially YRT has as well. 

Seventh, Yosemite Park Services has developed other outstand-
ing and unique proposals which were given little weight in the 
evaluation, including an establishment of an arts and education 
center, without cost to taxpayers, and contributions to the Park 
Service through our profit participation. 

Now, further interest in this subject in the suit brought by YRT 
against the National Park Service regarding this contract, the U.S. 
Court of Federal Claims has commented that it was "troubled" by 
the points I have just discussed as to the manner in which the Na-
tional Park Service treated Yosemite Park Services' offer. In con-
trast, there were several possible grounds for faulting YRT, but 
that this was "not so" regarding Yosemite Park Services. 

In conclusion, Yosemite Park Services is the only offeror to meet 
all of the important key criteria. On balance, therefore, if a com-
parative analysis is now truly conducted, including clarification of 
ambiguities and other questions, we submit that the Secretary will 
be presented with a real choice in this important matter and that 
Yosemite Park Services will receive the award. 

When you look at these facts, they jump out at you. This process 
has produced an excellent offer by Yosemite Park Services for the 
American people, offering an increase of over 650 percent from the 
MCA contract, offering a top-flight environmental concern, strong 
financially backed operators, an arts and education center at no ex-
pense to the taxpayers, and much more. We just need to be recog-
nized for what we have already done. 

Perhaps most important, Yosemite Park Services recognizes that 
Yosemite National Park is probably the most beautiful and pictur-
esque location in the world. It is a showcase of all that is good with 
America. It is with this sense of deep concern and protectiveness 
that we wish the privilege of serving America through the oper-
ation of the concessions at Yosemite, and we hope that we will be 
allowed to fulfill promise. 

Thank you for the opportunity to appear here today. 
[Prepared statement of Mr. Read follows:] 
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oral ~estiaony of R&Ddolph c. aead 
Preai4ent 

Yoseaite Park Services, L.P. 

Before the 8Uboo.aittee on oversight and %nveatigationa 
Bubooaaittee on •ational Parka, ~oreata, an4 PUblic Landa 

llarch 14, 1993 

The Honorable George Killer 
an4 

~he Honorable B:r:uce ~. Vanto 
Chairaea 

Messrs. Chairmen, thank you for the opportunity to testify 

before these Subc::OIIIDiittees today, and to present · the views of 

Yosemite Park Services regarding the Yosemite National Park 

Concessions Contract and the National Park Service's procurement 

process. 

As you ladies and gentlemen are well aware, the Yosemite 

Concessions Contract is the largest and most important such 

concession contract in the history of the National Park Service. 

OVer its contract term, revenues of the Yosemite concessioner will 

approach or exceed $2 billion. Moreover, the process hereunder may 

well set precedents for future such procurements, both in terms of 

the provisions of the contracts involved and in the selection or 

procurement process itself. 

Let me first confess to being a life-long Yosemite enthusiast, 

having practically worshiped the Park since I first became 

introduced to it through the great photographic works of Watkins, 

Muybridqe, Adams, and others as a child. For almost four years now, 

our group has been studying and working on the possibility of 

bidding for this contract, long before MCA was a twinkle in the eyes 
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of Mr. Matsushita in Osaka. We have put together a group of 

professional and financial partners with the primary aim to help 

preserve Yosemite - not only over our lifetimes, but for future 

generations to come. And to do this all with the highest degree of 

concern and regard for the environment. 

We view operating in Yosemite as a trust, more than a right or 

an opportunity for profit. At a time of increased concern over our 

national environment, the pristine and breathtakingly beautiful 

Yosemite must be cherished and nurtured -- not exploited. The Park, 

the mountains, the meadows, the rivers and streams, the wildlife, 

the trees, and the vegetation - they are the show here. The 

concessioner is there to merely accommodate the visitor's experience 

- not to interfere or interrupt. 

we appreciate the opportunity to bid on this contract and we 

were pleased to have provided the National Park Service with the 

best bid and offer of all the potential concessioners that went 

through the process. However, for reasons we believe are unfounded, 

we were not awarded the contract, to the detriment of not only our 

group, but the American people as well. Throughout the process we 

were pleased to work with the Park service and were most impressed 

with many of the Park Service individuals, and particularly with 

superintendent Finley, who we look forward to working with if we are 

awarded this contract. 

However, we must respectfully raise significant ~stions about 

and be critical of, the bid and selection process. The bid process 

was cumbersome, providing primarily raw data with little digested 

- 2 -
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material that would have encouraged more vs. fewer bids. Further, 

the Park Service negotiated transaction with MCA was most unusual 

and has resulted in reduced revenues for the Park service because 

of the burdens that transaction places on the new concessioner. 

Regarding the selection process, we do not believe that the 

Park Service performed the job intended and we do not believe that 

their process produced the best bidder owing to several issues 

addressed in more depth later in this testimony. 

Specifically, the Park Service did not perform the comparative 

analysis of all responsible and responsive bidders as required by 

the National Park Services's source Selection Plan provided in the 

procurement documents. We believe this was due in part to the 

hurried and, regrettably incomplete, if not actually careless, 

evaluation process lasting only 10 days. The result of this flaw 

in the procurement process had a specific, negative impact upon the 

evaluation of my company. To top it off, one simple phone call 

could have clarified the only alleged problem found with our 

proposal and we would, therefore, have been shown to be the best 

bidder for this award. Strangely, a phone call Gil made to Delaware 

North for clarification, but not to us. That call to us should have 

been made to "clarify" the apparent ambiguity the Park Service 

allegedly found in our proposal. Indeed, such a call is required 

under the National Park Service Regulation NPS-48. 

Of greater importance to these Subcommittees, however, is the 

negative effect this systemic flaw in the procurement process had 

upon the Secretary and the Department of the Interior. Instead of 

- 3 -
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winnowing down a larqe group of initial bidders to a smaller group 

of attractive and responsible proposals, this procurement and 

selection process eliminated all but ~ bidder. The Secretary thus 

was not presented with a genuine choice of concessioners; he was 

confronted with only one surviving bid and no real choice at all. 

That was not the expressed intent of this procurement. Nor was 

it the necessary result. Even now, particularly given the 

opportunity presented by these hearings, we understand the new 

Secretary is reviewing this process and hopefully will avail himself 

to a responsible choice among attractive offers, Which we believe 

should include ours. specifically, in our car;~e, that would mean the 

Park Service place only a phone call to clarify the one issue where 

we were allegedly found unsatisfactory; that is, with respect to the 

~ of our commitment letters of $12 million in equity for working 

capital - commitment!! from entitie!l and individuals with a combined 

net worth of almost 100 times greater than thi!l requirement. 

In summary, therefore, I believe, that my company was not 

treated fairly and should be given the opportunity to clarify the 

Park Service's misunderstanding of our proposal which led to the 

elimination of Yosemite Park Services from the competition because 

of this ~ mistake on the part of the Park Service. 

Secondly, if that is rectified, the Secretary will have the 

opportunity to make a responsible choice AmQDS bidders. In that 

event, and for meny of the reasons I will state in more specific 

detail in this testimony, I believe Yosemite Park Services far 

- 4 -
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outcUstances all the remaining offerors, including the proposed 

tentative awardee. 

Tbia is especially so with respect to the important capital 

Improv .. ent fund, or CIF, contribution. Delaware Korth proposed a 

CIF contribution which, under the best circumstances, would only 

just aeet the ainiaum 5t fee required by the National Park Service 

and which under the more likely scenario would, on its face, fail 

to meet that ainiawa by a faotor of lOt. In sharp contrast, 

Yosemite Park Services proposed a percentage fee which would always 

aeet the minimum And which could range up to 300 percent greater 

than the maximum offered by Delaware North. And yet this was 

ignored, and not even presented to the previous Secretary in the 

Park Service summary of all bidders. 

We understand that Secretary Babbitt is now reviewing the 

entire process centering around this award itself - hopefully with 

a view to awarding it to the best bidder, which we believe is our 

company. We welcome and encourage that review. 

A detailed review of all offers will reveal that Yosemite Park 

Services made the best offer and is the ONLY applicant that both (l) 

placed no limits on assumption of environmental liabilities and 

cleanup, and (2) ~ had a CIF contribution over st. No other 

bidder did this! And the Park Service failed to make this fact 

available to the Secretary. 

Additionally, Yosemite Park Services is one of only two 

applicants that has made its concern for the environment and the 

Park of paramount importance, as exemplified by our proposed 

- 5 -
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inclusion of the Sierra Club on our Board of Directors and our 

proposed profit contribution to the National Parks through the 

Sierra Club. Indeed, the National Park Service bas expressed its 

high praise for our qualifications and proposals in this respect. 

Of all the offerors, I believe Yosemite Park Services is unmatched 

in ita environmental concern, except perhaps for our friends at the 

non-profit Yosemite Restoration Trust, which were disqualified on 

several other important criteria and therefore appropriately not 

considered further. 

Despite the announcement by the National Park Service in the 

prospectus that selection of the best proposal would be determined 

by assessing the relative merits of all final Phase II applicants 

against the announced Evaluation Criteria, by process of elimination 

the Selection Panel chose Delaware North, not as the best overall 

offer, but by what they deemed to be the only remaining offer. This 

was wrong on its face. 

Therefore, Yosemite Park Service specifically has submitted to 

and asked the Secretary of the Interior to review and re-evaluate 

its application of the entire process centering around this award. 

This included rectifying the nine errors we believe the Park Service 

made as outlined in my Exhibit herein. 

If a newly constituted panel would objectively compare the six 

final offers made to the National Park Service, as we have done on 

this chart to ay left, one can readily see that Yosemite Park 

Services has made the superior offer across the board. We were the 

ONLY applicant that met all six key criteria of (1) having a CIF 

- 6 -
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always at or above 5\ (2) bavinq no environmental liability limits, 

(3) bavinq stronq environmental credentials, (4) havinq its equity 

:fundinq in place, (5) placinq no si9nificant conditions on its 

offer, and (6) assuminq the MCA obliqations. comparing- this to the 

other bidders we find: 

Delaware North did not bid a CIF always above 5\. 

'1'W Services (1) did not assu:ae all environmental 

liabilities (2) placed various conditions on their offer, (3) failed 

to assume the MCA obligations, and (4) in the Park Service's 

opinion, may have LBO debt covenant problems restricting their 

operations. 

YRT {1) had a CIF of ONLY some 40\ of the minimum 

requirement during the all important first 4 years, (2) conditioned 

their payments to the Park Service on a profit participation, so if 

they run the concession like a non-profit business, who knows what 

the Park Service would actually receive, (3) placed restrictions on 

what environmental liabilities they would assume, (4) doesn't have 

the money, having raised only $7 million of the required $12 

million, and {5) placed other conditions on its offer. 

AMFAC (1) bad the lowest CIF of all bidders, between 

65\ and 40\ BELOW the required 5\ CIF, (2) did not assume all 

environmental liabilities, and (3) placed various conditions on 

their offer. 

california National Resources Manaqement was 

apparently totally non-responsive in its submission. 

- 7 -
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As such, the best overall offer was clearly submitted by 

Yosemite Park services: This is substantiated by the fact that: 

1. Yosemite Park Services• partners are willing to not 

only contribute the $12 million of ~ required, but would 

contribute even more equity if necessary. 

2. Yosemite Park Services has placed no limits on 

restrictions on the environmental liabilities we will assume. 

3. Yosemite Park Services ~ contribution is ~ 

above 5% and in some cases up to 300% over Delaware North's. 

Further, we are willing to arrange for a $20 million advance funding 

to jump start the capital improvement proces, if needed. 

4. Yosemite Park services has demonstrated its deep 

concern for the environment, as exemplified by the inclusion of the 

Sierra Club or other similar concern within its operations. 

5. There are no significant conditions to the Yosemite 

Park Services offer. 

6. Not only has Yosemite Park Services agreed to ~ 

the MCA obligations, which some others have not, but Yosemite Park 

Services has developed an outstanding and creative proposal to 

reduce the carrying cost of the MCA debt, which we believe no other 

group has. 

7. Yosemite Park services has also developed other 

outstanding and unique proposals, including an arts and education 

center without cost to taxpayers. 

Of further interest on this subject, in a suit brought by YRT 

against the National Park Service regarding this contract, the u.s. 

- 8 -
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Court of Federal Claims has commented that it was "troubled" by the 

points I have just discussed as to the manner in which the National 

Park service treated Yosemite Park Services' offer. In contrast, 

there were several possible grounds for faulting YRT, but that this 

was •not so" regarding Yosemite Park Services. 

In conclusion, Yosemite Park Services is the ~ offeror to 

meet all of the important key criteria. on balance, therefore, if 

a coaparative analysis is now truly conducted, including 

clarification of ambiguities and other questions, we submit that 

the Secretary will be presented with a "real choice" in this 

important matter and that Yosemite Park Services will receive the 

award. 

When you look at these as facts, they jump out at you. This 

process has produced an excellent offer by Yosemite Park Services 

for the American people - offering an increase of over 650\ from the 

MCA contract, a top flight environmental concern, strong financially 

backed operators, an arts and education center at no expense to the 

tax payers, and much more. We just need to be recognized for what 

we have already done. 

But perhaps most importantly, Yosemite Park Services recognizes 

that Yosemite National Park is probably the most beautiful and 

picturesque location in the world. It is a showcase of all that is 

good with America. It is with this sense of deep concern and 

protectiveness that we wish the privilege of serving America through 

the operation of the concessions at Yosemite, and we hope that we 

will be allowed to fulfill that promise. 

- 9 -
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I thank you for the opportunity to have appeared before you 

today. 

- 10 -
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EXHIBIT 1 

EXHIBIT 

Yosemite Park Services, L.P., presents the following 
considerations: 

1. That the alleged unsatisfactory finding by the Selection 
Panel was based upon a complete misunderstanding of the 
Yosemite Park Services and should be reversed. 

2. That the Park Service easily could have and should have, 
clarified any question or alleged ambiguity as to the 
YP§ financial commitment. 

3. That because YPS had specifically identified the sources 
of its funding in Phase I, an approval of such financial 
commitment in Phase I should be deemed satisfactory in 
Phase II, since no further fund placement activities were 
required thereafter. 

4. That Yosemite Park Services sought and received a 
specific, authoritative assurance and confirmation from 
the Park Service that it would suffice to submit in Phase 
II the representation as to financial commitment that it 
had made in Phase I. 

5. That any changes in solicitation requirements regarding 
the Phase II evaluation should have been clearly notified 
to the offerors. 

6. That if the form of commitment letter was of such 
paramount importance to the Park Service, they should 
have specifically provided a format for it to all 
offerors. 

7. That the evaluation process was too hurried and produced 
careless errors which ne9atively affected the 
presentation of our offer to the Secretary. 

8. That the Park Service should not have made its selection 
decision by the process of elimination and should have 
made a clarifying phone call to Yosemite to insure that 
at least two offers were available for review by the 
Secretary. 

9. '!'hat the Delaware North bid was deficient on its face 
because it dropped below the required 5% CIF in certain 
circumstances. 
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NQTES TO EXHIBIT 2 

1. We understand that the Delaware North balance sheet indicates 
liabilities in excess of assets for a negative net worth which 
would seem to call in question the UPS conclusion that Delaware 
North met the financial criteria. 

2. The BPS questions TW Services as to whether debt covenants in 
its recent leveraged buyout might restrict its ability to 
contribute capital. 

3. The NPS questions the Amfac financial stability. 

4. We treat the final negotiation of the concession contract as 
not significant. 

5. We do not· know the full significance of the conditions 
Delaware North placed on the contract. 

6. We do not know what conditions these offerors may have placed 
on the assumption of the MCA obligations, or whether such 
conditions are significant. 
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Mr. VENTO. Thank you, Mr. Read, for your testimony. 
The value of the YPC, or the Yosemite Park and Curry Company, 

is basically about $50 million. The remaining amount that was ne-
gotiated in the purchase agreement is accrued interest, which obvi-
ously has to be paid on September 30. 

So, that is one of the points I wanted to bring up, but I do think 
it is a good point to recognize, and it does raise new questions I 
think in my mind concerning how much of that is basically for the 
name of Yosemite Park and Curry Company and the ongoing sort 
of business value in terms of reputation and so forth as opposed to 
the actual payment for what is known as possessory interest. So, 
I think we do slide into looking at more of the tangible value than 
anything else in this instance. 

I think we can get into a lot of details with regard to this. Mr. 
Read, one of your assertions is that you, in fact, accepted the full 
liability, but yet the Park Service somehow and the evaluation 
team read into the documents or the bid that it was not accepted. 
Do you understand the basis for the misunderstanding that appar-
ently arose here? 

Mr. READ. We found a conflict, number one, in the summary ver-
sus the detailed evaluation of us. The Park Service in the detailed 
evaluation essentialiy said we do not know whether they are as-
suming it or not. We have assumed that they are. Now, we were 
never given an opportunity to explain that in further detail. 

The reason for that is there are certain environmental mitigation 
expenses that may be tied into the CIF and some that are not. As 
an example, if you are improving a building and taking out an un-
derground storage tank at the same time, you have a crossover. We 
specifically suggested in our application that we did not want to 
make that decision in a vacuum. We want to work with the Park 
Service to determine where the priorities are where things need to 
be sent. We thought that we had outlined that clearly in our appli-
cation form. Apparently the Park Service missed it in their hurried 
rush to get through with this process. · 

Mr. VENTO. Well, maybe Mr. Green or Mr. Martyr would want 
to respond to this. 

You made the assertion that there was never any full evaluation 
of all the bids that were made. Apparently, on a preliminary basis, 
if they did not pass a certain threshold test, whether it was ade-
quate financial basis in order to provide the working capital or to 
sustain the commitment that was being made, that it was question-
able that that entity-and based on the liability question that has, 
of course, been chewed upon quite a bit today-that then a full 
evaluation of the entire bid was not made. 

Mr. Read, your assumption was that, in preparing these docu-
ments, a full evaluation would be made. Is that correct? 

Mr. READ. Yes, it was. 
Mr. VENTO. Please elaborate. I guess I am trying to get beyond 

the written testimony and say, Were you given indications of that? 
What was your expectation once you submitted the bid? 

Obviously, they were operating within a time-frame problem 
here. I guess if you do not have deadlines, you never get anything 
done. That is the other side of it. As a former teacher assigning pa-
pers for people to do, you have to have deadlines. 
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Mr. READ. Understood. 
I would like to defer a certain aspect of this to Mr. Green who 

was involved in the lawsuit because some of our information came 
out from that lawsuit as to how the Park Service prepared their 
evaluation. I believe that Mr. Davis this morning elaborated even 
further saying that we just stopped at that point when we got the 
unsatisfactory. 

Mr. VENTO. Well, I do not know if that is exactly what he said, 
but I think that there was obviously an abbreviated or--

Mr. READ. Yes. 
Mr. VENTO. Obviously, they went beyond that. They did not con-

tinue a dialogue or communication with you at that point. 
Mr. READ. We were not rated unsatisfactory regarding our envi-

ronmental issues, by the way. That was something that we were 
deemed to be satisfactory by the Park Service. 

Where we were rated unsatisfactory is they did not like the form 
of our commitment letters. Now, we have commitment letters from 
our limited partners who have net worths of almost 100 times what 
the requirement is of this $12 million. In six different places in our 
application, we specifically state these are firm commitments. They 
are in there. They have signed up. We are ready to go. There is 
a seventh place in the application where, in looking back and read-
ing it, one might draw a differing opinion as to how firm those com-
mitments were. 

The Park Service never went to clarify it. If you said it six times, 
yes, they are there, and even giving them the benefit of the doubt 
that it raises a question on the seventh, you would say, well, why 
are you saying it differently here. 

More importantly than that, we specifically inquired of the Park 
Service. I personally called the Park Service in early November, the 
contact individual, and asked him what do you want in regard to 
these commitment letters, and we got back and answer that was 
very noncommittal. We don't know. We need compelling evidence. 
We kind of got the SOR read back to us. We said, well, we will give 
you whatever you want. Well, we don't know exactly what it was. 
We said, well, we are going to send you letters similar to what we 
sent before, and we were told that that sounds fine. 

Mr. VENTO. I don't know, but I think that they probably did not 
want to tell you how to write it. That was part of the guidance. 
Then it turns into a minimal requirement. 

I was not trying to get into the specifics of it, but what I was 
trying to outline is what your expectations were, or your under-
standing. Was there an understanding, Mr. Green, that eventually 
once this bid was submitted, that there would be some dialogue 
back and forth to clarify various provisions of it? Was that the un-
derstanding, or was it basically a bid that would have to stand on 
the representations made in the document that was submitted as 
the bid? 

Mr. GREEN. Well, you have asked two questions. Let me answer 
the first one first and then the second one. The first one was did 
we expect it to be a comparative evaluation and did we think it 
was not was the second one. Can I answer the first one? 

Mr. VENTO. Yes. 
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Mr. GREEN. We certainly expected it to be an analysis of each of 
the criteria, and they would not tell us what the weights were. 
They did not say which were most important, but they did indicate 
primary was management experience, financial capability, and re-
sponsiveness to the SOR, which is kind of everything else. The 
amount of fee you paid was supposed to be secondary. I knew that 
from the law. 

You asked did they make a comparative assessment of each cri-
teria, and the answer is unequivocally they did not. They went 
through the system of saying satisfactory, and they found every-
body satisfactory in 13 criteria, with one exception of a marginal 
one and someone else on insurance problems. Did they say which 
was the best? Did they give them a· score of 1 through 10? Did they 
do anything that said these guys were strong on this, these guys 
were strong on that, and lo and behold, their fee is low or, lo and 
behold, their fee is high, but that is secondary? Here is a case 
where their financial commitment is not entirely clear, maybe we 
should call. 

Or in our case, we gave them assurances that we had our $7 mil-
lion. You have to remember the financial data was released up 
until October 29, including environmental cleanup costs. We had to 
raise money from our investors between basically November 17, 
when we finally submitted it, and earlier than that, October 29. We 
worked on it back to June. We were raising new money. We said 
we have the $7 million. We have applications out to others. We will 
get the other money by the time the contractor is selected, which 
they had announced to be in January. In fact, we had our $12 mil-
lion by January. What did they do? They announced it on Decem-
ber 17, one month after they received the bids. They caught us up 
a little short. 

The other question was did we expect to have any contact or 
communication back and forth. I also made a call to the Park Serv-
ice, some of the people that were here, and I said, well, what about 
the environmental cap? Some of our investors are nervous about 
putting up all their assets for an unknown liability. They said, 
well, that might be considered a conditional response. I said what 
does that mean. Well, it means if other people submit it without 
that, they may be in a better position. I reported that to my board, 
and I understood that. I said this may be a weakness. We may be 
faulted for this. I never was told we will be excluded for it, and if 
that were the case, I would have perhaps objected differently. 

Mr. VENTO. Well, Mr. Green and Mr. Read, I do not know if you 
have had the dialogue back and forth with the Park Service prior 
to submitting the bid and I don't know after the bid. These con-
versations you are talking about, Mr Green, were subsequent to 
submitting the bid. Is that right? 

Mr. GREEN. No, sir. They were prior to submitting the bid. 
Mr. VENTO. Prior, okay. 
Well, that was the concern I had, that the expectation was that 

there would be a continuing dialogue after submitting it, and there 
was not. Is that your point, Mr. Green? 

Mr. GREEN. Yes, it is in this sense, that the regulations say they 
will take the information they get. If it is good enough, they can 
make a choice right then. I do not deny that, but it also provides 
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for best and final offers and clarifications. I certainly assumed if 
they had these many bids for a $2 billion contract, that there would 
be some elaboration questions and resolution of issues. 

Mr. VENTO. Well, Mr. Read, your allegation is that there has 
been a violation of applicable regulations in connection with a mat-
ter of phone calls, and the same sort of suggestion or allegation has 
been made by Mr. Green. Is that also an issue you are raising in 
the pending litigation, Mr. Green? 

Mr. GREEN. Yes, it is. 
Mr. VENTO. Mr. Read, you obviously are not involved in this. I 

guess I should not really even pursue the issue of whether there 
were other phone calls then after the fact because it seems to me 
that it involves this other question. 

Mr. READ. I can answer very quickly. There were no phone calls 
after the fact. 

Mr. GREEN. Sorry. This phone call during the evaluation process 
was after the bids had been opened, after the evaluation process 
wasin--

Mr. VENTO. I know. That is the allegation that is made. 
Mr. GREEN. Regarding your question of whether we expected dia-

logue, we did not know. The Park Service in their procurement doc-
ument specifically said we reserve the right to ask for clarification 
if we need it. 

Mr. VENTO. So, they did say that. Did they, for instance, in ei-
ther case ask for further documentation or information--

Mr. READ. They did not. 
Mr. VENTO [continuing]. Without getting into the merits, but 

they did not. 
Mr. READ. We did not hear from the Park Service until essen-

tially they announced the award of Delaware North. They gave us 
a courtesy of telling us before we read it in the paper. 

Mr. VENTO. Some of the questions we have raised today seem to 
imply that the SOR basic document and the contract have some 
differences, that is to say, than what they were initially purported 
to be. They may be minor differences. They may be major. You ob-
viously imply the percentage difference question that is coming up. 

Really, do you think that some of the terms of what were pur-
ported to be requirements for the bid have now been changed or 
about to be changed in the contracting procedure that are material 
in nature, Mr. Green, to the bid? 

Mr. GREEN. Of course, we have not seen the contract. It was the 
draft contract. 

Mr. VENTO. No, none of us have, but we have seen the model 
contracts. We have noticed that certain SOR requirements that 
were in the SOR are not in the model contract now. 

Mr. GREEN. I think you are more expert on that than I am, sir. 
I have not examined the contract. 

Mr. VENTO. If there are such differences, would you suggest that 
they may be material and really cast a further shadow over the bid 
process that you were engaged in? 

Mr. GREEN. I certainly would, sir. 
Mr. VENTO. Mr. Read, do you understand my question? 
Mr. READ. Yes, I do. 
Mr. VENTO. It is kind of convoluted. 

73-649 0 - 93 - 6 
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Mr. READ. The Park Service has announced publicly that they 
are negotiating contracts with Delaware North. We do not know 
whether they are substantive, material or whether they are incon-
sequential in nature. 

Mr. VENTO. Well, you have heard the hearing this morning. You 
can make a judgment based on it as I have to make a judgment 
based on it. What did it sound like to you? Did it sound like a dif-
ferent proposition than what you were bidding on at that time? 

Mr. READ. Yes. They do appear different. 
Mr. GREEN. I would say, for example, when he announced that 

they are going to negotiate the fee. Instead of being either 4.5 or 
5, they are going to have a graduated fee, depending on the work-
ing balances. That is a rather interesting proposition that I did not 
know about. Those are the kind of things that perhaps should take 
place, but every bidder should be allowed to have those discussions 
and decide what they can do to get the best offer to the Govern-
ment. 

Mr. VENTO. You think those types of refinements really should 
have been part of the bid process, and the contract should not have 
been awarded and thrown to one particular bidder at that particu-
lar time, but that discussions should have been permitted to go for-
ward. 

Mr. GREEN. There is no question in my mind you would have had 
a better contract and you will have a better contract. 

Mr. READ. There is already provision in NPS48 for clarification. 
The clarification procedures require that if they talk to one bidder 
for clarification, that they are required to talk to all bidders for 
clarification. They did not do that. 

Mr. VENTO. Well, I have to look at this in the sense that every-
one would have done something a little differently if they knew 
what the other person was doing. So, there is that element of ques-
tion in my mind, and I do not know that it can be satisfied. 

Mr. READ. Right, but we did not need that with our bid. We just 
needed them to clarify this misunderstanding that they apparently 
seized on in going through our application. 

Mr. VENTO. Mr. Chairman, we have a long list of witnesses. 
Thank you. 

Mr. MILLER. Well, you did a good job. 
I think I am sort of in the same vein here. 
Mr. Green, let me asklou. I am not sure I understood you cor-

rectly, but you mentione at some point in the beginning of your 
testimony, when you were responding to what had been said earlier 
today by the previous panel, some question about when the envi-
ronmental liability was known or discussed around the decision on 
the price of MCA Can you tell me what you said there? 

Mr. GREEN. Yes. What I said was my understanding is that at 
the time that the price of $49.5 million plus interest, which I con-
sider a price of $62 million, on January 7, the Government, who 
basically agreed on that price along with the Park Foundation, had 
no knowledge of the value of the environmental liability, number 
one. 

Mr. MILLER. The suggestion was made by the previous panel that 
that was, in fact, part of the negotiations around that price. You're 
saying that is not so? 
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Mr. GREEN. My understanding is that it may have been exam-
ined between January 7 and October-whenever they signed the 
final agreement. The price did not change. I also, as I said to you, 
asked for any information the Government had on the environ-
mental cost of cleanup, and I was told they did not have any. 

Mr. MILLER. You asked for that when? 
Mr. GREEN. I asked for it--
Mr. MILLER. In putting together your proposal or--
Mr. GREEN. No. I asked for it back in July when we had our first 

meeting with the Government. All the contenders were there, and 
we all said can you give us any information on the environmental 
cleanup. The answer was no. The question was put to the Curry 
Company. The Curry Company said no. 

Let me add one other thing about timing. In 1990 the California 
State Regional Quality Water Control Board had a meeting with 
the Curry Company and the Park Service and said you have 25 
tanks. I want them cleaned up and I want a schedule for it. They 
basically did a little bit of work. Nothing was done. 

Finally, last August, when they announced the terms of the new 
contract and the new transfer, I phoned them up and I said, you 
know, the next concessioner has to take that liability. Oh. They 
had a meeting then in December, and finally in January of this 
year, they got the Curry Company to agree to clean up 2 of 9 water 
contaminated tanks in the next 6 months, but the rest of them go 
to the next concessioner. 

I think this is an important issue for the panel in terms of other 
concessioners in national parks. The Park Service has to get them 
to clean up the contamination now, take it out of their profits, rath-
er than take it out of some future contribution to a fund. 

Mr. MILLER. You mentioned also that this unlimited liability 
was, in fact, only limited to the equity put into the deal. Is that 
correct? 

Mr. GREEN. Yes, sir. The judge said in examining this question, 
that what is unlimited liability, the same question you asked. The 
answer is that Delaware North set up a subsidiary, capitalized at 
$12 million and that is the extent of their liability. Every bidder 
had to put up $12 million in equity, and it is not clear that the par-
ent of the subsidiary will be liable for the obligations of its sub. 

Mr. MILLER. Well, if you create that chart, how does that impact 
these offers in terms of what liability is assumed? 

Mr. GREEN. Well, my understanding would be I guess, if I were 
running the process, that I would announce that we estimate the 
cleanup liability of $12 million, and that is what we are going to 
ask you to put in your fund, perhaps even $1 million a year or $2 
million the first year, whatever the Government thinks is reason-
able to clean it up fast. Then I would say to the extent it exceeds 
that--

Mr. MILLER. Let me--
Mr. GREEN. Sorry. 
Mr. MILLER. Let me just ask you to address the offer. What is 

your statement as to what the real liability of Delaware North is 
under this submission they have made? 

Mr. GREEN. The liability I presume is limited to the amount of 
their equity capital at risk. 
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Mr. MILLER. And what is that? 
Mr. GREEN. $12 million. 
Mr. MILLER. That is the same as yours, Mr. Read? 
Mr. READ. No, sir. We would disagree with that analysis. By cap-

ping the liability an offeror, essentially everybody except Delaware 
North and us, knows exactly what the extent of their maximum li-
ability and anything above that is going to be the Government or 
MCA or whoever they wanted to assume it. While I may have only 
$12 million initial capital in a project, I have, number one, my prof-
its and retained earnings which may be in it. 

Number two, if I have unlimited liability, I am going to protect 
my $12 million investment. Now, I do not have a requirement to 
invest more, but I certainly have a vested interest. I have the fu­
ture profits of the remainder of the concession contract if, say, the 
liability went to $20 million. 

By the way, we have estimated it is more like $15 million, rather 
than $8 million. We may be a little conservative, but that is the 
estimate that we have used internally. 

So, I am going to protect my $12 million, and unlimited liability 
clearly is different than capping. 

Now, I agree with the line of questioning that you had with the 
Park Service earlier today, Mr. Chairman, that there is a value to 
that. If it is a $100 million liability out there, there is a big value 
to having unlimited liability, although at $100 million, I am not 
sure how much I am going to protect my 12 million bucks. But if 
I had a $20 million exposure, you can be damned sure I am going 
to protect my $12 million. I am going to put more equity into that 
transaction to make sure it is protected, and that is value to the 
people of America and the Park Service. If it is capped at $12 mil-
lion or $6 million or $14 million or wherever it is, that's it. Every-
thing else goes over there. · 

Now, what that exact liability is is one question. The second 
question is should it have been an obligation of MCA in this trans-
action and had effectively Matsushita gotten the advantage of that, 
I think yes. 

Mr. MILLER. Let me ask you this, Mr. Read. Your contention is 
that you, in fact, were satisfactory and qualified on all criteria? 

Mr. READ. Yes, sir. We believe that we submitted pursuant to 
our discussions with the Park Service representative-we were 
only classified unsatisfactory on one issue, and that was the form 
of our commitment letters. We gave the Park Service exactly--

Mr. MILLER. They have characterized the form, what you offered 
then, as nothing more than an option to bid on the contract. 

Mr. READ. That is correct, and we believe that is a misunder-
standing. We took the exact language of the Park Service, which 
they have used not only in the SOR, but in their press releases 
subsequent to the tentative award of this, that they are going 
through final negotiations of the contract with Delaware North or 
the potential concessioner. 

Mr. MILLER. What was the process they went through to deter-
mine whether or not you had the financial wherewithal to maintain 
this bid? 

Mr. READ. We don't know. We know, as an example, in the write-
up they mischaracterized a small item. They categorized the net 
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worth of one of our individuals as his total assets. His total assets 
are probably $15 million versus a net worth of dramatically more 
than is required for this. So, it is an example of how they hurried 
through. We do not know what they did to qualify. They never 
called us. They never asked us for additional information. They 
just said they did not like the way we sent in our commitment let-
ters. 

Mr. MILLER. I think both of you have suggested that rather than 
get to the best qualified bid, it's your characterization that what 
they got to was the last standing bid. 

Mr. READ. Yes, sir, exactly. 
Mr. MILLER. You were winnowed out for a variety of reasons. 
Mr. Read, in your case, you are suggesting that the basis on 

which you were winnowed out was, in fact, a misunderstanding. 
Had they properly looked at the letters of credit, they would have 
found that you had the wherewithal to meet the $12 million 
threshold. Correct? 

Mr. READ. Yes, sir. We would have provided the Park Service 
with whatever requirement they wanted. All they had to do was 
tell us what they wanted. If they wanted us to put a pile of cash 
on the table next to them, we would have done that, but they never 
gave us any indications what to do. We told them what we were 
going to do, and we were told that that would be sufficient until 
we get the evaluation back and we are found unsatisfactory. 

Mr. MILLER. Let me ask you. You were presenting yourself as a 
limited partnership. Is that correct? 

Mr. READ. Yes, sir. 
Mr. MILLER. And Delaware North was presenting itself as a cor-

porate offeror. 
Mr. READ. Yes, sir. 
Mr. MILLER. Do you know the process which the Park Service 

went through to determine that Delaware North had the financial 
ability to maintain its bid as opposed to you? 

Mr. READ. We know a little bit of that. Clearly the Park Service 
was not prepared to review partnerships formed for the purpose of 
bidding on this contract. All their transmittal letters, their require-
ments all seemed to be submit your balance sheets, submit your 
operations. 

I would like to defer to Mr. Green who again, through the proc-
ess of the lawsuit, has learned a little more about that. But second-
hand we were surprised that apparently the balance sheet of Dela-
ware North was one that would certainly call that process into 
question, but I would defer to Mr. Green. 

Mr. GREEN. I will just give you one or two sentences which we 
learned in the open proceeding. The Park Service had said I think 
in the letter from Mr. Davis, we looked at their balance sheet and 
they had enough money to provide the equity. I do not really know 
much more than that. The lawyers asked the question, well, were 
they going to put it up in cash? Their net working capital was not 
that strong; that is, the current assets and current liabilities were 
not in themselves available to finance this $12 million. 

So, I do not know what the Park Service did to determine that 
because they had a balance sheet, and perhaps they wrote a letter 
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saying I commit $12 million. I don't know what they did. So, I real-
ly can't answer much more than that. 

Mr. MILLER. Mr. Davis, can you respond to that, how that deter-
mination was made, or Mr. Hanslin? 

Mr. DAVIS. I would like Mr. Hanslin to address that. 
Mr. MILLER. Fine. Would one of you mind sort of moving to the 

right or the left there? You have to provide him a chair. It is a 
trick, Mr. Hanslin. Don't sit down. [Laughter.] 

Mr. HANSLIN. I get some deference as a Government lawyer. 
The Delaware North proposal-by the way, the SOR stated that, 

and these gentlemen have properly alluded to it-that you are sup-
posed to submit a complete offer. We are going to make our deci-
sion based on the offer submitted. We might choose to go back out 
for more, but there is no guarantee of that. The obligation of the 
offeror is to tell us everything we needed to know with that appli-
cation. There was not any question or ambiguity about that. 

The Delaware North Corporation submitted its certified audit of 
its corporate books-! will probably get mixed up with the account-
ing terms-but showing a bottom line that far in excess of $12 mil-
lion was available in that company as of that day, and that Dela-
ware North committed to make $12 million of that available for the 
company without any conditions. That was the basis upon which 
we decided Delaware North had provided us with compelling abil-
ity to provide the money. 

Mr. MILLER. The others did what? 
Mr. HANSLIN. Do you want me to go through all of them, or just 

the--
Mr. MILLER. No. I was just trying to determine what is the evi-

dence that you--
Mr. HANSLIN. The YRT Services Corporation told us in narrative 

form that they had commitments for $7 million. There was no doc-
umentation of that. The commitment letters were not provided. 
They just stated we have $7 million, and they said we are going 
to raise the rest later. There was no evidence or documentation or 
substantiation as to how they were going to raise the money or 
that they could achieve it. 

Mr. MILLER. Did you have reason to doubt it? 
Mr. HANSLIN. Yes. 
Mr. MILLER. Why was that? 
Mr. HANSUN. Because they knew since March or April that we 

needed $12 million, and come November, they only had $7 million. 
So, one has to say that they only got $7 million in that period of 
time. How do we know they will be able to get the rest? 

Yosemite Park Services submitted absolutely no information veri-
fying that they had money. They said they had money, and they 
may have had money. There was no information provided. The pro-
posal stated that the limited partnership was making the proposal, 
and I forget the exact words. But it said, oh, by the way, this pro-
posal is strictly subject to a discretionary decision by an individual 
who wasn't party to the proposal. That individual was the person 
identified, at least in the first instance, as providing the money. 
There was no information provided. They provided a one-page 
xerox of Forbes Magazine which said that this individual had 
money, had a certain amount of money. There was no documenta-
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tion whatsoever in the proposal substantiating that money was 
available, and the proposal was conditioned on discretion of an in-
dividual who wasn't party to it. If we had awarded the contract to 
them, that gentleman could have said thank you anyway. I don't 
like and it walked out. That was contrary to the terms of the pro-
spectus. 

Mr. MILLER. Mr. Read. . 
Mr. READ. That is not what we did. Number one, we did submit 

a balance sheet just like Delaware North, but as you alluded to, it 
is a newly formed company. It's a pro forma balance sheet. We are 
not in existence, so we submitted that. 

Number two, we submitted a firm commitment of the applicant 
that they would do that just like Delaware North. We submitted 
commitment letters from the limited partners, in specific one indi-
vidual that has a net worth of approaching $1 billion. That is wide-
ly known and known throughout the country. If there was any 
question about it, it should have been raised in the early November 
phone call that I had with the Park Service asking them what they 
wanted. Had they wanted a letter of credit, we would have pro-
vided it. If they wanted an escrow account in a bank, we probably 
would have provided, although we would argue that everybody else 
would have. 

The language in the letter was as I have stated earlier. It was 
not conditioned to his approval. It was a mere discussion of the 
Park Service's SOR which said the final contracts are subject to our 
approval and the final negotiation. We said this individual was 
committing the money-if the Park Service said, oh, by the way, 
we want you to build a new $100 million of employee housing in 
the contract-and it is not totally ludicrous because it's on the 
table. The Park Service wants $100 million of employee housing 
taken care of somehow. If they slipped that in and said, oh, we are 
taking this proposal and now making it a firm part of our contract, 
now I have my partners out there who have to agree to accept uni-
laterally a material change to the contract. We did not think that 
was fair, nor did we think that was what the Park Service in-
tended. So, our language was merely a mirror image of what the 
Park Service said. We have final approval of the contract. We said 
fine. We have a party. 

Regarding the background on the limited partner, he is fully dis-
closed. His company is fully disclosed. There is a background infor-
mation sheet. He is one of our directors. There is ample informa-
tion on that. 

Again, it seems as if the conclusion was reached first. Let me 
make my decision, and then let me go back and come up with a 
reason for why not to include these people because notwithstanding 
that we understood that all the information was supposed to be in 
the application, we thought we had it in there. I specifically made 
a phone call to verify what they wanted, and I was given the in-
structions as what we included, only to be told 4 or 5 weeks later 
that no, that won't count. 

Mr. MILLER. Mr. Hanslin, you do not see this as a question of 
whether or not that individual and/or the limited partnership has 
a right to agree to the final terms of the contract. 
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Mr. HANSLIN. No. I doh't read the provision and the Park Service 
did not read that provision. I have it back here somewhere. I could 
read it to you. It says that the acceptance of this contract is subject 
to the sole discretion of another individual who wasn't party to the 
offer. That makes that an option in the view of the Park Service 
and it wasn't a binding commitment. 

Mr. MILLER. What happens during the current negotiations if 
Delaware North walks away from the contract? 

Mr. HANSLIN. They cannot and neither can we. This is a mis-
apprehension as to what is happening. In the SOR, it says that you 
have to accept the contract as written, without change. If you make 
this bid, you take it as is. 

Mr. READ. We were willing to do that. 
Mr. HANSLIN. All right, fine. 
The negotiation is, believe me, only on the most nitpicking level, 

and the only substantive result of the negotiations to date has been 
a concession to the Government, not to Delaware North, to us, 
about the difference between the 4.5 and 5 percent, which we al-
luded to. Under our regulations-and I will be happy to say this-
if we make a material change in the terms of that contract to the 
benefit of the concessioner, we cannot go ahead and award it. We 
would have to readvertise it. We are not doing that, and it will not 
happen that way. 

Mr. MILLE!R. How do you characterize the negotiations around 
the 5 percent versus 4.5 percent? 

Mr. HANSLIN. It is a negotiation that is of direct benefit to the 
Government. As I mentioned-and you brought up the question-
what if there is only a $10 difference, would they get 4.5 percent? 
They agreed no. It would just be a pro rata as it went down to the 
4.5 level ceiling. So, all it did was give a concession to the Govern-
ment in that instance. 

Mr. MILLER. So, what are you saying? They had a right to stand 
with the 4.5 percent? 

Mr. HANSLIN. If the difference is there, yes, if they get to that 
point. In other words, they are saying that the 4.5 percent was cal-
culated on the basis of something like a $5 million or $6 million 
negative on September 30. We said, well, look, what if the negative 
is only $2 million. You are not going to take the whole 5 percent, 
right? They said right. We will agree to take it pro rata. But if it 
gets to the entire 5 percent, they are responsible thereafter. 

Mr. MILLER. The SOR said that if you are under 5 percent, it 
would likely be considered to be insufficient or something like that. 

Mr. HANSLIN. That is correct. 
Mr. MILLER. What was their real offer? Was their offer 4.5 and 

then you ratcheted them back up to 5 percent, or was it 5 and they 
have ratcheted you back down to somewhere between 4.5 percent? 

Mr. HANSLIN. Their offer was 5 percent if the current assets 
equaled current liabilities, and it was 4.5 percent if current liabil-
ities exceeded current assets on September 30. 

Mr. MILLER. How did they know to do that when nobody else 
did? 

Mr. HANSLIN. From their due diligence. 
Mr. MILLER. Pardon? 
Mr. HANSLIN. From their due diligence effort. 
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Mr. MILLER. So, the other guys who did that decided it would be 
between 5.2 and 5.8 percent. 

Mr. HANSLIN. I cannot speak for the other offerors. All offerors 
were aware of the--

Mr. MILLER. No. But if you read the SOR, wouldn't you sort of 
assume that the floor was 5 percent? 

Mr. HANSLIN. No, it did not say that. It said it is not likely to 
be--

Mr. MILLER. Yes, right. 
Mr. HANSLIN.It wasn't a floor. 
Mr. MILLER. So, 3 percent would be better? No. It said if you are 

less than 5 percent--
Mr. HANSLIN. It said we are not likely to accept an offer that is 

less than 5 percent. That is correct. We took an offer that may be 
5 and it may be 4.5 percent. · 

Mr. MILLER. No. I understand that. We have to go back to the 
morning and start over. . 

But that feeds into this notion that you can have these broad cat-
egories of satisfactory and unsatisfactory. What is the criteria? You 
get winnowed out. Assuming there is a legitimate difference of 
opinion on the letter of credit, you can get winnowed out rather 
easily, and clarifications are very hard to come by. 

Mr. HANSLIN. About that characterization of the panelists, Mr. 
Chairman, I do not believe the Park Service agrees that that is 
how the process worked, and by the way, that is an issue in the 
litigation. A lot of these allegations that have been made this 
morning have been alleged to the judge. 

Mr. MILLER. No. I understand. 
Mr. HANSLIN. I believe the judge is going to rule in our favor on 

those points. I do not think you should take it as a given that it 
has been characterized is--

Mr. MILLER. I do not take it as a given. I take it as a question 
of the decisions on the basis of which people were winnowed out, 
and were they winnowed out in a gross fashion, as opposed to being 
winnowed out at the margins where there was really a distinction 
between the offers. 

Mr. HANSLIN. The Park Service followed its regulations for evalu-
ating concession offers. The regulations state--and everyone at this 
table is aware of those regs. They are published in the Code of Fed-
eral Regulations--that in evaluating a concession offer, the Park 
Service first looks to the principal factors, which is the background 
of the company, its financial capability, and its responsiveness to 
the terms and conditions of the prospectus. You only go to the sec-
ondary factors if you have two or more people meeting the principal 
factors. 

On this occasion, we only had one company that met those prin-
cipal factors. Under our regulations, we were not even permitted to 
go further than that. That is one of the issues the judge is looking 
at. 

Mr. MILLER. Well, that is because you made an interpretation. 
You may be quite proper in that interpretation. But the winnowing 
factor as to that primary consideration was because you made an 
interpretation that that was not really a letter of credit. That was 
an option. 
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Mr. HANSLIN. Well, that is correct. That was actually the defi-
ciency in this regard of the Yosemite Park Services Company was 
that it was inconsistent with the terms and conditions of the pro-
spectus, which it was supposed to be a firm, unconditional offer. 
Their offer was conditioned on approval or acceptance in the discre-
tion of an individual who was not party to it. It was very difficult 
for the Park Service to say we had a firm offer in those cir-
cumstances. 

Mr. MILLER. Excuse me. We have to have a recess because I have 
to run for a vote or I am going to be late. I will be right back. 

(Recess.] 
Mr. MILLER. If we can just have order for one second. We have 

another vote, and I think if we have remaining questions, they are 
not questions that we ought to require you to hang around for. We 
can get them to you quickly in writing rather than make you hang 
around. I do not quite know what is going on on the floor. I thought 
we were done voting for a while, but we have another vote and may 
have votes after that. So, let me thank this panel. You are obvi-
ously welcome to hang around, but if we have additional questions, 
we will fax them to you right away and then get back to you. 

I think also with the Park Service, this has gone on longer than 
even Vento and Miller had anticipated. Knowing one another's hab-
its for brevity, we thought we would be out of here at noon. Come 
on. Give me a laugh. Come on. I am dying up here. [Laughter.] 

The Park Service was nice enough to hang around too, but I 
know there are some problems. with flights. Obviously, this panel 
has raised questions about the previous testimony. We will go 
through that. I suspect that the next panel will do the same. We 
would clearly reserve the right to get very quick turnaround on 
these questions that we might have as a result of the next panel's 
testimony. 

This panel is dismissed. The next panel is holding. I am going 
to vote, and the Park Service can leave should they desire to do so 
because of other scheduling. Is everybody clear? Okay. 

[Recess.] 
Mr. VENTO. Let's get started again, if we can. 
I would like to thank the last panel. We are calling the next 

panel at this time, if the Chairman hasn't already done it. So, we 
would ask Ms. Debbie Sease from the Sierra Club; Dean Malley, 
the Yosemite Coalition; Paul Pritchard, who is of course with the 
National Parks and Conservation Association; and Ron Tipton with 
The Wilderness Society. I think that the nameplates have been put 
forward. We very much appreciate the patience of this last panel. 

We know the group of witnesses and their organizations have 
spent a lot of time working out the details and focusing on this par-
ticular issue. I know that their testimony will be useful, and has 
already been I think reflected in some of the questions and answers 
that have been raised by members of the panel. 

Therefore, let me call Ms. Sease. Would you present your state-
ment at this time? I would remind all the witnesses that your 
statements have been made part of the record by request of Chair-
man Miller, and feel free to proceed as you are comfortable. Debbie. 
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PANEL CONSISTING OF DEBBIE SEASE, SIERRA CLUB; DEAN 
MALLEY, YOSEMITE COALITION; PAUL C. PRITCHARD, 
PRESIDENT, NATIONAL PARKS AND CONSERVATION ASSO~ 
CIATION, ACCOMPANIED BY RICHARD BUSSE, ECONOMIC 
CONSULTANT; AND RONALD J. TIPTON, DEPUTY VICE-PRESI-
DENT FOR FIELD PROGRAMS, THE WILDERNESS SOCIETY, 
ACCOMPANIED BY JOAN REISS, REGIONAL DIRECTOR, CALI-
FORNIAINEVADA OFFICE, THE WILDERNESS SOCIETY 

STATEMENT OF DEBBIE SEASE 
Ms. SEASE. Chairman Vento, thank you for the privilege of testi-

fying before you at this hearing regarding the future Yosemite con-
cessions contract. In the interest of time, I will discuss only the 
flaws in the contract review process. My written testimony has a 
more complete discussion of the contract. 

The Sierra Club has always been deeply concerned with issues 
involving Yosemite, the place where our organization was founded 
more than a century ago. We believe that the 15-year Yosemite 
concessions contract will set a precedent for future national park 
contracts. We ask your committee to encourage Secretary Babbitt 
to revisit the award of this contract to guarantee to the public that 
the park's natural resources and the quality of visitor experience 
will be undiminished during the next 15 years. 

Sierra Club believes that the proper groundwork was not laid be-
fore the National Park Service selected Delaware North Compa-
nies, Incorporated as the next concessioner for Yosemite National 
Park. The next Director of the Park Service should have an oppor-
tunity to review the contract that he or she will have to enforce. 
Proposals were evaluated in a mere 2 weeks, significantly less than 
is usual for such decisions. Unless the decision making process is 
reopened and reexamined, the public cannot be confident that the 
best concessioner was selected from among the six applicants. 

The 16 criteria used by the National Park Service to evaluate the 
proposals included criteria covering resource protection and inter-
pretation, but there were no representatives from either of these 
divisions on the evaluation team. 

All of the applicants were rated satisfactory on the resource pro-
tection and interpretation criteria. The only reasons proposals were 
rejected was on financial grounds. Since the financial information 
was the only thing the National Park Service used to distinguish 
one applicant from another, the award of the contract was essen-
tially based solely on financial grounds. This is contrary to the Na-
tional Park Service's own regulations 

We would argue that the financial criteria should not have been 
used by the National Park Service as the sole distinguishing cri-
terion. Public Law 89-249 guarantees the future Yosemite conces-
sioner a reasonable rate of return. If after 4 years, the concessioner 
is not making a reasonable rate of return, the Park Service will ne-
gotiate a lower fee for the next 4 years. 

One of the factors that might affect the next concessioner's rea-
sonable rate of return is the cost of toxic cleanup. If the cleanup 
costs more than the projections indicate, our reading of this is that 
it will cut into their reasonable profits and that the Park Service 
would then renegotiate the concession franchise fee downward. 
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While the up-front franchise fee proposed by each applicant is 
important, since it can be renegotiated, it is arguably far less im-
portant than those elements of the proposal which will endure the 
entire 15 years of the contract. 

Sierra Club questions the decision to base the contract award on 
the fact that one bidder offered to accept unlimited liability for the 
toxic cleanup. In fact, what Delaware North offered is not really 
unlimited liability because if the cost of the cleanup causes the con-
cession's profits to go below their reasonable level, then the conces-
sion's franchise fee will be negotiated downward to compensate. 

When the National Park Service evaluated the bid proposals, in-
stead of using a weighted point system, they judged each element 
of the proposal satisfactory, marginal, or unsatisfactory. This 
course grading system prevented more detailed comparisons of each 
individual element of the competing bids. A point system of evalua-
tion would have been preferable and would have avoided the auto-
matic elimination of five of the six bids on purely financial grounds. 

Sierra Club recommends the National Park Service reopen the 
contract process by soliciting amendment offers from each of the 
applicants which was judged responsive. Each of the responsive 
bidders, including Delaware North, would put together an amended 
proposal. Then a National Park Service evaluation team would look 
at these bids and select the best one. 

This method has several benefits. The Clinton administration of-
ficials would have the opportunity to review the bid proposals and 
to evaluate them with an eye to protecting the natural resource 
and maintaining a quality visitor experience, as well as achieving 
sound financial management. All of this could easily be accom-
plished before the current contract expires in October of 1993. 

The Yosemite contracting process should set a positive precedent 
for the entire National Park Service. We strongly urge this commit-
tee to ask Secretary Babbitt not to sign the Yosemite contract until 
there has been a thorough review of the award process. It is our 
concern that in the haste to select a concessioner for Yosemite be-
fore the change of administration, the National Park Service did 
not put the long-term health of Yosemite National Park first. The 
new administration should avoid inheriting the bad decisions of the 
previous administration .. 

The new Director of the Park Service needs to be given an oppor-
tunity to review the Yosemite contract before it is signed. The pro-
posals should be reevaluated by a new team which has representa-
tives from resource protection and interpretation, as well as from 
concessions management. The public needs to be confident that the 
best applicant was awarded the contract to provide services at Yo-
semite. 

I also want to clarify some confusion that may have occurred 
from the previous panel's statement. The Sierra Club is objecting 
to this contract not based on any preference for a particular con-
tract. We have not taken a position in support of one or another 
of the contract applicants. But we are concerned about the process 
that has gone into the acceptance of the Delaware North bid. 

Thank you for the opportunity to testify. 
[Prepared statement of Ms. Sease follows:] 
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Thank you, Chairman Miller and Chairman Vento, for this opportunity to testify regarding 
the Yosemite c:onc:essi.ons contract on behalf of the Sierra Club. Sierra Oub has always 
been deeply concerned with issues involving yosemite, the place where our organization was 
founded over 100 years ago. We believe thatthe 15-year Yosemite concessions contract will 
set a precedent for future national park contracts. The question is, will this precedent have 
beneficial or negative impacts. We ask your Committee to encourage Interior Secretaiy 
Babbitt to. re-visit the award of this contract to guarantee to the public that the Park's 
I1!1tllral resources and the quality of the visitor experience will be undiminished during the 
next 15 years. 

Sierra Oub believes that the proper groundwork was not laid before the National Park 
Service (NPS) .selected Delaware North Companies Inc. as the next concessioner for 
Yosemite National Park. The selection process should be re-visited to allow the next NPS 
Director an opportunity to review the contract he/she will have ·to enforce. The process 
appears to have been slanted in favor of commercial interests, to the detriment of improved 
interpretation and natural resource protection. Unless · the decision-making process is 
re-opened and re-examined, the public can not be confident that the be'it concessioner was 
selected from among the six applicants. 

"When we uy '" pick out anything by i,..lf. we lind it hitched to everything dse in the universe." joh" Muir 
. Natiorull Headquonm: 730 Polk Stttet, San F=cisco, CalifurnU. 94109 (415) 776-2211 

PRINtED ON UNSLEACHEt> 100"/, POST--coNSUMER WASTE 
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Flaws in the Evaluation Process 

Interpretation and Resource Protection Not Properly Re_presented 

The 16 criteria used by NPS to evaluate the proposals included criteria covering resource 
protection and interpretation, but there were no representatives from either of these 
divisions on the evaluation team. These are crucial aspects of the concession contract, and 
representatives from these divisions should have been on the review team to critique these 
aspects of the proposals. The current concessioner at Yosemite does more visitor 
interpretation than NPS. A visitor is more likely to interact with a concession employee 
than a Park Service employee. Interpretation is an important part of the Yosemite 
experience and should be treated accordingly by NPS in evaluating the bid proposals. The 
concessioner and the services it supplies have a major effect on Yosemite's natural 
resources. Since no one from either of these divisions was on the evaluation team, we are 
not confident that the future concessioner's impact on either of these areas was fully 
considered. 

Place Less Emphasis on Financial Criteria 

All the applicants were rated "satisfactory" on the resource protection and interpretation 
criteria. The only reason proposals were rejected was on financial grounds. Since the 
financial information was the only thing NPS used to distinguish one applicant from another, 
the award of the contract was essentially based solely on financial grounds. This is contrary 
to the Park Service's regulations contained in NPS 48, chapter 8. This lists 3 primary factors 
NPS must use which are "1) experience and related background of offeror, 2) offeror's 
financial capability, and 3) conformance to the terms and conditions of prospectus or fact 
sheet in relation to quality of service to the visitor." The franchise fee is considered a 
secondary factor. 

We would argue that the financial criteria should have been judged by NPS to be the least 
important aspect of the proposals. Public Law 89-249 guarantees the future Yosemite 
concessioner a "reasonable" rate of return. All of the applicants put together their financial 
calculations and proposed as high a franchise fee as they believed was possible. However, 
if after four years, the concessioner is not making a reasonable rate of return, then NPS will 
negotiate a lower fee for the next 4 years. While the up-front franchise fee proposed by 
each applicant is important, since it can be re-negotiated every 4 years to assure the 
concessioner a reasonable profit, it is arguably far less important than those elements of the 
proposal which will endure the entire 15 years of the contract. 

Toxjc Liability 

At the time the MCA possessory interest buy-out was approved by the previous Interior 
Secretary, no mention was made of the toxic clean-up sites throughout the Park. Many of 
the most costly of the sites are leaking underground gasoline storage tanks. During the time 
period of the contract, the current concessioner MCA/Yosemite Park & Curry Company 
(YPCC) received all the benefits from these tanks, but now the next concessioner will be 
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forced to pay the costs of the clean-up. This will result in less money in the Capital 
Improvement Fund (CIF) to improve other areas in Yosemite. We agree that these areas 
need to be cleaned up, but we question the sagacity of the decision to relieve MCA/YPCC 
of all legal responsibility in this matter. 

We also question the decision to base the contract award on the fact that one bidder (not 
even the highest bidder in terms of the franchise fee) offered to accept unlimited liability 
for the toxic clean-up. Contrary to the statements made by NPS, Delaware North did not 
offer unlimited mitigation for clean-up of the toxic storage tanks. This is not really 
unlimited liability because if the costs of the clean-up cause the concessioner's profits to go 
below the "reasonable" level, then the concessioner's franchise fee will be negotiated 
downwards. Accepting "nnlimited liability" would be a high risk action for the future 
concessioner. Current best estimates of the clean-up costs are approximately $5 million, but 
this figure may increase as more research into these sites is completed. Thus, the 
concessioner is betting on a high rate of return on their investment. One of the factors that 
might affect the next concessioner's "reasonable" rate of return is the cost of the toxic 
clean-up. If the clean-up costs more than projections, it will cut into their "reasonable" 
profits and NPS will re-negotiate the concessioner's franchise fee downward. Sierra Club 
is afraid that that gamble will translate into increased pressure by the concessioner to keep 
the level of commercial activity high. 

Reduce Commercial ActivitY 

Sierra aub is concerned that even though the financial arrangements of the new contract 
look beneficial to the Park, there may also be some long-term costs that are not immediately 
apparent. Any new concessioner will be taking on an enormous financial burden-including 
the toxic clean-up and the buy-out of the YPCC debt. How much money will this actually 
leave to implement the Concession Services Plan (CSP)? We are concerned that because 
of these heavy financial responsibilities, the concessioner will be unwilling to decrease 
commercial services as is called for in the CSP. Also we question whether NPS will have 
the institutional will to decrease commercial services within the Park when the direct result 
will be a corresponding decrease in revenues to the Park Service. 

We have seen what can happen in Yosemite when the concessioner is a politically powerful, 
profit-oriented corporation. When the 1980 General Management Plan (GMP) was 
approved, YPCC was in the 17th year of a 30-year contract that made no mention of 
compliance with NPS planning documents. YPCC was not required by its contract to abide 
by the 1980 GMP, nor did it show any inclination to comply with any aspect of the GMP 
that would have resulted in a reduction of commercial services. We want to make sure that 
the new contract has real teeth, including timelines and penalties to insure that the CSP is 
implemented. 

Sierra Qub believes that the Yosemite concession contract offers a great temptation to a 
concessioner which is a growth-oriented corporate entity. Yosemite can generate enormous 
cash-flow, but this has been occurring at the expense of resource protection and the quality 
of the visitor experience. We do not want to see a concessioner in Yosemite whose parent 



170 

company wants the Yosemite division to show increasing profits every year. That would 
lead to increased profit-centers and commercial activity within the Park. The 3()-year 
contract that allowed these sorts of abuses is expiring. and now we must ensure that the 
situation does not repeat itself over the next 15 years. 

Lack of a Point System 

All the elements of each bid proposal were judged "satisfactory," "marginal" or 
''unsatisfactory" instead of using a weighted point system. This coarse grading system 
prevented more detailed comparisons of each individual element of the competing bids. A 
point system of evaluation would have been preferable, and would have avoided the 
automatic elimination of five of the six on purely financial grounds. With a weighted point 
system, NPS could have highlighted the criteria they thought were the most important. 
During the first step in the bid. solicitation process, NPS reportedly decided that all the 
applicants met the basic criterion of financial responsibility and could proceed to the second 
step which was the actual submission of bids. Yet, in the second step, all the bids but one 
were disqualified, and most were disqualified on financial grounds. 

Since all the applicants were "qualified," weighted criteria would have been appropriate, 
because then each of the bids could have truly been compared against one another. NPS 
eliminated their options by using a process which disqualified all the applicants but one. 

Sierra Oub believes that the public should have been able to comment on the selection 
criteria. There was public comment on the CSP, and it would have been appropriate to 
have public comment on the criteria as well. This would have offered NPS valuable 
viewpoints and helped to legitimize the process. 

The Ideal Concessioner 

This is an historic occasion. The Yosemite concessions contract will differ dramatically from 
concessions contracts in other national parks, and we hope it will be the start of a positive 
trend toward restoration and protection of all out parks. On that note, there are certain 
issues that should have been stressed during the selection process. Legislation which was 
pending last Congress and is again before the 103rd Congress, would change the entire 
concessions process for all national parks, but could not change the Yosemite contract for 
15 years if the present decision of the Department of the Interior is finalized. The financial 
arrangements of this contract are revolutionary, but unless fundamental changes occur in 
concession management, then these changes will not result in a Yosemite "unimpaired for 
future generations." 

Below we have included some of the criteria that should be used to evaluate the bids when 
the Park Service re-visits the selection process. 
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Demonstrate Knowledse of and Commitment to the Goals of the 1980 
General Mana~ment Plan (GMP> 

An ideal concessioner would not ouly show an understanding of the NPS mission and the 
concessioner's role in carrying it out, but it would demonstrate a knowledge and a feel for 
Yosemite's particular problems as well as a commitment to solving these problems. All of 
the applicants had two years to conduct the research necessary to put together their 
proposals. It is our hope that the company which is awarded the contract is a company 
which took the time not only to research the financial information, but also to research the 
controversy surrounding the management of the Park, including the 1980 GMP. 

Nowhere in any of its press releases does Delaware North even mention the 1980 GMP, an 
important document that continues to influence the planning process in Yosemite. 

Recommend Innovative Solutions to Yosemite's froblems 

Everyone agrees that a change is needed in the way the concessions operation is run in 
Yosemite National Park. The ideal concessioner would not only recognize the current 
problems of over-commercialization and resource degradation, but that concessioner would 
also recommend and develop innovative solutions to these and other problems facing 
Yosemite now and in the future. 

Put the Park Before Profits 

The ideal concessioner would demonstrate a willingness to follow NPS requirements even 
when this would result in decreased profits. The Park Service has a dual mandate to 
provide for visitation by the public and to maintain our parks in a tnanner that leaves them 
"unimpaired for future generations." The concessioner must subscribe to both sides of this 
mandate even if measures taken by NPS to ensure Park preservation might result in reduced 
commercial activity. 

Sierra Club Recommendations 

The Clinton Administration must re-visit the Yosemite concessions contract to assure the 
public that the new contract will protect the natural resource and result in a quality visitor 
experience as well as be financially responsible. A possible bad decision made by the 
out-going Bush Administration during its final weeks in office cannot be allowed to 
jeopardize the national park system. 

Sierra Club realizes that there are concerns regarding the MCA/Matsushita buy-out of the 
Yosemite possessory interest. We believe there are ways to re-examine the contract without 
jeopardizing the transfer of the possessory interest. 
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Solicit Amended Offen; from "Responsive" Bidders 

NPS should ask all the applicants which were judged "responsive" to submit an amended bid. 
Each of the "responsive" bidders (including Delaware North) would put together an 
amended bid proposal, now knowing the flaws in their initial bid that kept them from being 
selected. Then a NPS evaluation team would look these new bids over and select the best 
one. 

This method has several benefits. First, Clinton Administration officials would have the 
opportunity to review the bid proposals and to evaluate them with an eye to protecting the 
natural resource and maintaining a quality visitor experience. Second, Yosemite would 
probably receive more money. Delaware North was not the high bidder in terms of the 
franchise fee; according to NPS, they were selected primarily because they offered unlimited 
liability for toxic clean-up. In the new proposals the other applicants would have the option 
to correct the things that disqualified them in the initial bid, and if they wanted to win the 
contract, presumably they would bid higher on the franchise fee. Third, NPS could use a 
weighted point system to evaluate these bids to provide a better way to compare one bid to 
another. And finally, all of this could easily be accomplished before the current contract 
expires in October of 1993. 

Other Options 

1f the contract cannot be finalized before September 30, 1993, we do not believe that this 
will be fatal to the buy-out of the YPCC possessory interest. A new deal will have to be 
negotiated, but we believe that it is in MCA's best interest to avoid negative publicity and 
willingly negotiate new terms with the next concessioner. YPCC could be given a 60-day, 
or if needed, a 6-month contract extension until the new concessioner is ready to take over 
the business. 

Conclusion 

The Yosemite contracting process should set a positive precedent for the entire national 
park system. We strongly urge you, the members of the House Natural Resources 
Committee and the Subcommittee on National Parks and Public Lands, to ask Secretary 
Babbitt not to sign the Yosemite contract until there bas been a thorough review of the 
award process. It is our concern that in their haste to select a concessioner for Yosemite 
before the change in administrations, NPS did not put the long-term health of Yosemite 
National Park first The new Administration should avoid inheriting the bad decisions of 
the previous Administration. The new NPS Director needs to be given an opportunity to 
review the Yosemite contract before it is signed. The proposals should be re-evaluated by 
a new team which has representatives from resource management and interpretation as well 
as from concessions management. The public needs to be confident that the best applicant 
was awarded the contract to provide services at Yosemite. 

Thank you very much for the opportunity to testify on this matter. 
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Mr. MILLER. Thank you, Ms. Sease. 
We will next hear from Dean Malley. Your statement, Mr. 

Malley, is in the record, and please proceed to summarize or read 
the relevant the portions thereof. 

STATEMENT OF DEAN MALLEY 

Mr. MALLEY. Thank you. 
It has been four years since I started to being concerned about 

concessions being too low and the equity of the situation. I did not 
realize the extent of the gambit that we would be entering in when 
we start demanding more equity out of our concessioners. 

I am a parent. I am going to be speaking today about family val-
ues and parental values, and I want to talk about this inspirational 
place that we call Yosemite and what it means to families. I am 
not going to be doing legalese today, although I could do technical-
ities with the best of them in this room. 

What I am seeing is in the concessions services plan, looking at 
their business plan and their basic assumptions of how they are 
doing their statement of. requirements and letting this contract, 
there was no client description, clients, park visitors. They have 
one line that talks about 60 percent are Californians. That is about 
it. They cover about 60 percent of Californians. 

When you look at the Yosemite National Park 1991 visitor sur-
vey, you also find out that the majority of visitors are anglo, upper 
middle class. There are two economic class of visitors. $25,000 and 
under is the largest class. The second class of visitors is $72,000 
per capita income and above. If you look at the local area demo-
graphics in California and that segment, it is Chicanos. It is people 
of limited economic means. It is also people like myself in Sonora, 
California. Where is the analysis? Where is the client impact? 
Where is the visitor impact? There was no social impact analysis. 

I want to read what their social impact analysis from their con-
cessions services plan was. There is a shell game going on with vis-
itation lodging. They said they were doing a net 20 percent of lodg-
ing. What they did not tell you is they are increasing the upscale, 
moderate class by 20 percent and decreasing the family class, the 
economy class by 40 percent for their net 20. Their big impact anal-
ysis on this, the decrease could cause inconvenience and economic 
hardship for people wanting to occupy lower priced units, but un-
able to obtain them. Period. That is it. 

Moving right along, why? Why are they doing this kind of con-
version when the general management plan said reduce rooms 
across the board? They said they are doing a healthy mix. I think 
it's a nix. 

We had trial by CNN recently when Mike Finley, superintendent 
of the park, said well, there is a lot of social equity concerns. We 
have an outcry. We are going to revisit this. They tried to take out 
70 percent of the economy class rooms. Well, it is $1 million a 
month more. In reference to Mr. Lehman's concern, it is $1 million 
a month more revenue per month when you take out 40 percent 
economy and put in 20 percent upscale. 

So, here we go. Fifteen years of upscaling the park services. Park 
people tell me on the side rather frankly, look right in my face and 
tell me, well, you know, these upscale people are gentler visitors. 
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They do not throw diapers in the river and such. They are just 
nicer people to have around. 

Why an increase in any rooms at all? Since 1980 1,300 rooms 
have been added outside the park. A lot of those local economies 
outside the park are suffering because the monopoly in the park is 
keeping people from using these 1,300 rooms on the outside of the 
park. NPS48, park policy says get as much outside the park wher-
ever possible: Don't put them in if you do not have to. Of course, 
they did not consider these policies. The concessioners have been 
driving this whole process since day one. 

They Camp Curry is noisy. Yes, kids are noisy. Kids and families 
are noisy. They are pretty happy folks, though. It is crowded. Sure, 
families bring crowds. That is where I grew up. 

When you take 15 years and on top of that preferential right of 
renewal, which this contract has, you are talking 30 years. You are 
talking a legacy, a one-generation legacy, right away with no 
change of continually locking out more and more middle class, peo-
ple without money. 

I could talk about the environment on this, but what is this 
place? This place is an inspirational temple to millions of people, 
and that is poor people also. We see this open checkbook being put 
out here. We know where that money is coming from, that second 
class of visitors, $72,000 and above. Well, I do not think that is ap-
propriate. 

The right to make a profit. That has been established pretty well. 
If they do have to pay more, they certainly know where to get it. 
MCA has certainly known that for the last 15 years. 

We are talking barriers to access based upon social economic fil-
ters. We are demanding too much cash from this park. Period. I do 
not care whether it is 20 percent or whatever. We are talking $100 
million contribution. Maybe we should be talking $50 million. 
Maybe we should be talking $80 million. $100 million out of 7 
square miles. What is that going to do to the visitor experience? 

Where are the democratic checks and balances? The Park Service 
is sharing in the profit. They control the profit. Is that smart? 

Gentlemen, I am being brief. I thought maybe I only had 5 min-
utes here today. Let's ask Babbitt to put aside this contract and get 
back to park business. Let's talk about the entitlement of all people 
of all ethnic and social economic class, unequivocal access to this 
world heritage, inspirational temple. Gentlemen, reaffirm the pur-
pose of the national park as a haven from urban relief to all citi-
zens. 

There was a religious man I rode out with here on the plane. I 
was going to do my proposal, have it typed up for you and brought 
here. All of a sudden, he started praying for me. This man was 
talking about the root of many America's problems lie in failure of 
families to establish core values of worth and responsibility. 

I started this fight in 1989 when I became concerned that my 
family of limited financial means would be denied access to my 
public park. I cannot afford a room. The legacy is if you put in 
more upscale, you demand more from your park, you start locking 
out your citizens, the citizens maybe that are burning cities, you 
give them someplace to go where they can get some relief, maybe 
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you are going to have less fires in the cities. Obviously, this is what 
parks were set aside for in the first place. 

I am not going to debate whether the contract process was flawed 
or not. I am just going to close very rapidly on the notion that the 
concessions services plan was flawed in the nature that is letting 
the upscale trend continue, the conversion of public open lounge to 
bars continues, things like this continue. When Delaware North, a 
$1.3 billion industry, basically making their money on dog and 
horse racing, is going to check into here, they are going to know 
exactly how to get more money out of this park. We are locking on 
something we cannot afford to lose. 

The impacts, Congressman Miller, for all public lands when we 
go to revolving funds and talk sharing with our citizens the burden 
of paying for the land out there and the impacts on the land, the 
impacts could be devastating if we do not do this checks and bal-
ance, if we do not look at the democratic values. How are we going 
to get people without money to be able to share public lands as 
well? 

Thank you. 
Mr. MILLER. Mr. Pritchard. 

STATEMENT OF PAUL C. PRITCHARD 

Mr. PRITCHARD. Mr. Chairman, thank you very much. I appre-
ciate the opportunity to be with the panel and for you to take the 
time that you have to discuss this issue which we believe is very 
important. 

I particularly appreciate the impassioned comments of the gen-
tleman before me. 

Mr. Chairman, I am joined by Richard Busse who is our eco-
nomic consultant, and I would like to limit my comments to two as-
pects. First, the question of the Yosemite contract and three points 
about that, and then secondly, the whole process by which the Fed-
eral Government and the Park Service completes this whole conces-
sion contract business. 

If I might, I would like to say that I would like to submit my 
testimony for the record since a number of the points have been 
hashed over earlier. 

But it is important for me to point out, since a question was 
raised about an article about the association and so forth, that our 
statement is and was not that this process is the most, but is one 
of the most arcane, fiscally irresponsible, environmentally destruc-
tive systems run by the Federal Government, and we stand by 
that. I hope Mr. Hansen will give us a chance to explain that to 
him if he would like. 

Mr. Chairman, we also, in our 74 years of history, have been 
committed to the careful oversight of the concession process which 
we believe has been a dilemma for the national parks from their 
inception, many of the concessions predating the parks themselves, 
with many of the concessioners assuming that they do, in fact, own 
the parks. 

We believe they are owned by the American people and, there-
fore, should be responsive to them. 

Now, I refer to Mr. Busse's review for us and our staff, and on 
page 2 of my testimony are the documents that we had. 
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May I say that at the inception of this Yosemite contracting proc-
ess, we did not participate in any particular proposal. That is not 
the role of NPCA, but we also offered to each of the concessioners 
our willingness to advise them on what we thought were important 
factors that should be weighed in this. 

Three points then about the Yosemite contract. First, we believe 
that toxic cleanup responsibilities were inappropriately transferred 
to the new concessioner instead of being handled by Yosemite Park 
and Curry Company. Mr. Chainnan, we believe that it is not ap-
propriate and, in fact, is a bad policy for the Federal Government 
to allow the Park Service to transfer the cleanup from one conces-
sioner to the other. In essence, the American people will be paying 
for this cleanup rather than the company that made the problem 
to begin with. 

Secondly, Mr. Chainnan, we believe the process used for evaluat-
ing the contracts was highly subjective. In the three panelists that 
you had this morning, all three of whom I have the greatest respect 
for, you have over 70 years of experience. That 70 years would not 
be replicated in other park negotiations. There is no way that we 
can be assured the talent we had this morning in the Park Service 
will be looking over the shoulders of the bidders and of the conces-
sioners themselves. We must have a less subjective, more quantifi-
able process. 

Thirdly, regarding the Yosemite contract, we believe the number 
of bidders was unduly limited by extraneous conditions and re-
quirements. Thqse conditions were the initial equity capital of $12 
million which, to this day, we cannot detennine why that figure 
was used and what it represented, but also the concept of unlim-
ited liability, which we think, as I said earlier, is inappropriate. We 
talked to the Marriott Corporation. They told us that they declined 
from continuing their proposal because of that unlimited liability 
issue. That sort of company would have been able to handle all the 
requirements, including cleaning up what are typically known toxic 
issues and should not have been thrust in this sense of an unlim-
ited liability. 

Regarding this as it relates to the whole process of concessions 
for all the 500 or so concession agreements in the park system, we 
have just a few comments, but we think this whole process points 
out why the 1965 act must be refonned. We believe that competi-
tive bidding for concession contracts is the best way to select con-
cessioners, and an open process, in which the American people are 
able to observe why decisions are being made, is imperative. Seri-
ous questions were omitted this morning. We understand why. But 
questions that some day the American people have a right to know 
why decisions that were made were made. 

I would point out also that we have basically begun the new 
process with a bungee cord wrapped around our leg because in 15 
years, regulations will require again that this company, unless they 
wish not to rebid on the contract, will have a preferential right of 
renewal. We believe that is not in the best interest of this particu-
lar concession agreement or in the entire system. It is time now 
that we take the steps to do the refonn. 

Secondly, regarding concessions contracting, a point that was not 
made, but we think is very important is that we should not couple 
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construction requirements with provision of services. This strategy 
is a no-win situation for the Government and for the American peo-
ple. It adds cost to the American people, and generally speaking, 
we think it is appropriate for the Park Service itself to manage its 
assets with more fiscal prudence and to be responsible for the con-
struction of facilities and not construct those and then turn over 
the possessory interest to the concessioner. 

Thirdly, we think that it is very important that the fees be based 
on the probable value to the concessioner and not on the gross re-
ceipts for the concessioner. By requiring a gross receipts approach, 
Mr. Chairman, what you do is you put the Park Service in the 
business of a partner with a concessioner to help them increase 
their gross receipts. That is not in the best interest of the parks. 
It is not in the best interest of the visitor, and we think it is not 
the best way for the Park Service to operate. We think it is impor-
tant, therefore, that the Park Service be taken out of this joint ven-
ture role that we see evolving in this particular agreement and be 
placed in a situation where they charge a flat fee, one based upon 
a reasonable return that they think they should receive. 

Mr. Chairman, in conclusion, this contract provided some very 
useful insights, all of which lead us to conclude that it is impera-
tive that the Congress move forward with the reform of the 1965 
Concession Policy Act. We think it is imperative that the conditions 
that have been discussed and that your committee has dealt with 
very ably in the past be dealt with system-wide and not just with 
this particular one concession agreement. Otherwise, we think that 
in 15 rs, we or our successors will be sitting down at these ta-
bles d with exactly the same issues that we are here today 
to deal with. 

Thank you, sir. 
[Prepared statement of Mr. Pritchard follows:] 
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My name is Paul C. Pritchard, and I am President of the National Parks and Conservation 
Association. The Association is a 350,000 member nonprofit organization dedicated to the 
protection and effective management of the National Park System. 

I am here today because of National Parks and Conservation Association's (NPCA) long 
standing involvement with concessions policy. In fact, one of the reasons for NPCA's 
establishment in 1919, was to ensure that parks provide visitor services and facilities that are 
compatible with the protection of park resources. 

NPCA has provided extensive comments on the Yosemite Concessions Services Plan; we 
testified at hearings on that plan. Also, we have been the lead conservation organization 
promoting reform of the Concessions Policy Act of 1965. 

I believe the Yosemite contracting process is an important subject of inquiry because of its 
illustrative and precedent-setting nature. In preparing for this hearing, NPCA engaged an 
economic consultant, Richard Busse, to review the few documents available to the public, 
and to identify procedural or other problems for the subcommittee. The Yosemite-related 
documents reviewed by Mr. Busse included: 

1776 Massachuserrs Avenue, N.W., Washington, D.C. 20036-1904 
Telephone (202) 223-NPCA(6722) • Fax (202) 659-0650 
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1. Final Concessions Services Plan EIS 

2. Yosemite Housing Plan, Draft Supplement to the Final for the Management Plan 

3. Prospectus, Phase I, Yosemite Hotel Services (April 1992) 

4. Prospectus, Phase n, Statement of Requirements, Yosemite Hotel and Other Services 
(July 15, 1992) 

5. NPS Memorandum: "Review of Yosemite Concession Contract Offers" 
(December 17, 1992) 

6. NPS Briefing, Final Rulemaldng, Concession Contracts and Permits (June 12, 1992) 

7. "National Parks Issues Involved in the Sale of the Yosemite Park Concession, • GAO 
RCED-92-232 (September 1992) 

8. Final Audit Report on Followup Review of Concessions Management, National Park 
Service, (No. 9()..62), Office of the Inspector General, Department of the Interior 

9. NPS News Release, "Delaware North Wins Contract For Yosemite Visitor Services" 
(December 17, 1992) 

10. "Yosemite Hotel and Other Services, Evaluation of Proposals" (Updated NPS 
document) 

11. Letter to Jeremy M. Jacobs, Delaware North Corporation from Herbert Cables 
(December 17, 1992) 

12. YRT Services Corporation News Release of January 11, 1993 

NPCA did not seek to evaluate the actual bids for Yosemite to determine if NPS selected the 
best concessioner for the park. Furthermore, NPCA does not intend to comment on the 
qualifications of Delaware North as a concessioner. Our review focused on the contracting 
process for Yosemite and on NPS contracting policy. 

I would like to emphasize that NPCA strongly supports the provision of concessions services 
by private sector firms. We do not favor the replacement of private concessioners with 
government-run concessions, nor do we favor the elimination of all concessions from the 
National Park System, as some have alleged. We do believe that competitive bidding for 
concessions contracts is the best way to pick the best concessioner and to obtain fair, 
reasonable fees for the government. 

2 
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TIIE YOSEMITE CONTRACT 

There are three concerns I wish to riise about the Yosemite contracting procedure: 

1. Toxic cleanup reswnsibilities were jnawro.priately transferred to the new 
concessioner instead of bein~: handled by Yosemite Park and Cuny Company. 

A major factor in the bidding process was whether the offerors would accept 
unlimited liability for cleaning up toxic substances left in the park by Yosemite Park 
and Curry Company. This point became a major stumbling block for several of the 
firms who initially qualified as potential concessioners and for those who later 
submitted offers. 

While Delaware North has agreed to accept full responsibility for the cost of clean up 
--budgeted at $16.9 million --it should be noted that it is really the American public 
who will pay the bill. In order to cover cleanup costs, Delaware North obviously had 
to lower the amount it could offer in contributions to the Capital Improvement Fund 
during the contract term. 

When one corporation buys the business of another, and real estate is involved, it is 
common practice to require the seller set up an escrow fund to cover any toxic 
liabilities. This approach is followed because the buyer may have no way of really 
knowing what the liability may be. As we all know, toxic cleanup costs often exceed 
even the most careful estimates. 

I do not know why this same approach was not followed by the National Park 
Foundation (NPF) in negotiating the sale of the Yosemite Park and Curry Company. 
But because NPF did not make Yosemite Park and Curry Company clean up it's mess 
before exiting the park, the public will now have to pick up the tab. 

2. The process used for evalwttin& offers durin& Phase n of the selection process was 
too subjective. 

In Phase ll of the selection process, the NPS selection panel evaluated all six offers 
using 16 criteria. Each application was given a satisfactory, marginal or 
unsatisfactory rating for each criterion. Based primarily on these ratings, the 
selection panel then picked the best overall offer. 

It is my understanding that under normal government contracting procedures, offers 
are rated using an ~ procedure to determine how well an offer meets each of 
the bid criteria. Furthermore, various criteria are weighed according to their 
importance to the overall contract objectives. This is the only way an evaluator can 
objectively compare the relative value of each offer in a bid situation. 

3 
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The NPS appears to have used a subjectiye evaluation method in which each offer 
was judged to be satisfactory, marginal, or unsatisfactory by the selection panel. This 
kind of subjective process is more likely to lead to errors, and is more likely to be 
challenged by losing bidders. 

3. The number of bidders for the contract was unduly limited by extraneous conditions 
and requirements that served to limit competition, 

The principal objective of any concessions contract should be to attract competent 
firms capable of delivering high quality goods and services to the public. The 
Yosemite contract, however, contained conditions that acted to limit the number of 
firms desirous of submitting bids. 

For example, NPS required bidders to provide $12 million in "initial equity capital" --
evidently to cover the initial negative cash flow of the concession in the fall-winter 
period. No substantive rationale is given by NPS for the $12 million requirement in 
the documents at our disposal, nor does NPS provide a clear definition of what is 
meant by "equity capital. • The real issue here is whether an applicant proposes a 
reasonable way to cover the initial negative cash flow situation. There may be more 
than one way to do that. 

Use of the term •equity capital" by NPS implies non-borrowed money. Yet, it would 
also be possible for a good company to show it could handle the negative cash flow 
with borrowed funds. The equity requirement may have prevented excellent service 
providers from submitting bids in the first place. It also was a reason several bids 
were adversely rated. 
Another filter is the contract requirement to accept unlimited liability for toxic 
cleanup. By requiring that the liability for toxic cleanup be transferred to the new 
concessioner, the NPS skewed the bidding process by injecting a major element of 
risk into the prospectus. This risk may have served as a handicap to potential 
concessioners whose financial backers were intimidated by the risk. According to our 
conversations with Marriott Corporation officials, the required acceptance of open-
ended liability was not something the Marriott Corporation was prepared to accept. 
The liability issue weighed heavily in Marriott's decision not to submit a bid. Other 
bidders, according to the NPS memo of December 17, 1992, also hedged their bids 
on the liability issue, and as a result were adversely evaluated. 

LFSSONS FOR TifE.FVTIJRE 

1. Competitive Biddina for Concessjons Contracts Is the Best Way to Select 
Concessjoners. · 

The Yosemite contract process proves a point that NPCA has made time and time 
again in the debate over concessions reform. Open competition for contracts is the 
best way to ensure payment of fair fees to the government for concessions privileges. 

4 
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In this case, where there is no incumbent seeking to renew the contract, 12 firms 
qualified as potential bidders and six actually submitted offers. The offer of Delaware 
North, according to NPS, will return approximately twenty percent of the annual 
gross receipts to the government in fees and other benefits. Contrast that with the 
total fees paid by the current concessioner, Yosemite Park and Curry Company, 
which in 1991 paid about three-quarters of one percent of gross revenues to the 
government (approximately $668,000). 

Unfortunately, when Delaware North's contract comes due in 15 years, competition 
will once again be barred in Yosemite because the new contract gives the incumbent a 
right of preference to renew the contract without competition. We are about to take a 
great leap forward in Yosemite, but with an bungee cord attached. That bungee cord 
is the Concessions Policy Act of 1965, which mandates a right of preference for 
incumbent concessioners. 

2. The coupling of construction requirements wjth the proyjsjon of visitor services in 
NPS concessions contracts detracts from the search for the best provider of desired 
services and is financially disadvantw:oos to tbe goyemmeot. 

Long ago, the NPS with the approval of Congress, decided to require concessioners 
to be both general building contractors and service providers. This was done because 
of the belief that the government was too poor to build and maintain concessions 
facilities on its own land and lease them for use to concessions operators. This 
strategy, while well intentioned, created a no-win situation for the government. The 
concessioner simply lowered his payback in fees to the government to cover 
construction costs, so the public ultimately paid for that construction in foregone 
revenue. Furthermore, the concessioner gained a possessory interest in structures 
built on government land which must be bought back by the government if the 
concessioner's contract is terminated. 

This is a very bad arrangement for the taxpayer. Coupling construction duties with 
service duties in a concessions contract obscures the primary goal of securing top-
flight service businesses to serve park visitors. Requiring the concessioner to be both 
a construction firm and a service firm probably eliminates many potential bidders who 
might otherwise provide outstanding services (and higher fees) to the government. 

As a landlord, NPS should manage its assets with fiscal prudence. It is likely to get a 
better return from concessioners over the long-term by constructing federally-<lwned 
concessions structures and leasing them to service providers at fair rents just like a 
shopping mall owner leases retail space in the mall. This approach would enable NPS 
to focus its attention on securing top-flight service businesses to run the concession. 
This approach also is likely to produce greater competition for contracts. 

5 
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3. The NrS should receive p;jfic fees for the eranting of concessjoner privileges. 

The 196S Concessions Polley Act requires that "fees be based on the probable value 
to the concessioner of the privileges granted by the contract. • This rule makes 
economic sense and is good management policy. Effective asset management dictates 
that the NPS have a clear understanding of the value of concessioner privileges, 
especially when a big part of the privilege granted is the use of NPS land and 
facilities. Additionally, if fees are sound reflections of value of the concessions 
opportunity, the NPS need not unduly concern itself with the concessioner's "return 
on investment" or "profitability on the operation as a whole." Simply stated, if fees 
are set appropriately and the concessioner doesn't generate a reasonable income, the 
concessioner is under-performing and should be replaced. NPS bas a great deal of 
experience in the concessions business at Yosemite and should be able to set 
reasonable minimum fees for the concessions privilege. 

Furthermore, fees should not be computed as a fixed percentage of total gross 
receipts. Whenever possible, fees should be calculated as fixed annual payments 
based on the economic value of individual concessions activities in the park, not as 
one fee based on a percentage of the lump-sum gross. Basing the fee on gross 
receipts is a rudimentary form of a joint venture. The NPS bas no reason to "joint 
venture• with its concessioners except, perhaps, in cases where the NPS is trying to 
encourage a concessioner to start a~ concession that has high risk. The Yosemite 
concession is not a high-risk concession, nor are other large concessions in other 
national parks. 

CONCLUSION 

To conclude, NPCA's review of the Yosemite contract process offers useful insights into 
park concessions policy and underscores the need to overhaul the 1965 Concessions Policy 
Act. We see that vigorous competition will occur when there is no incumbent with a 
preferential right of contract renewal. We also note that the financial return to the 
government generated by competitive bidding is much greater than that provided by the 
incumbent concessioner, who held a monopoly position in the park because of the 
interlocking provisions of the 1965 Act. 

Unfortunately, the benefits of the contract turnover in Yosemite are limited to this point in 
time. Because of the 1965 Act, Delaware North will be given a preferential right to renew 
its contract in 15 years. There will be no further competition, unless Delaware North 
chooses not to extend its contract. 

The future lack of competition in Yosemite, and at all other parks, will remain government 
policy until Congress amends the 1965 Act. Financial losses to the government will 
continue, and concessioners will continue to hold the upper hand in negotiations with NPS. 

This concludes my testimony. Thank you very much. 
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Mr. MILLER. Thank you, Mr. Pritchard. 
Finally, we have the testimony of Ron Tipton. Ron, welcome. 

Thanks for your patience during this today. Do you want to intro-
duce your associate? 

STATEMENT OF RONALD J. TIPTON 
Mr. TIPTON. Thank you, Mr. Vento. I would like to introduce 

Joan Reiss, who is our regional director for The Wilderness Society 
for California and Nevada and has been very involved in the Yo-
semite contract process since its inception. 

In the unenviable position of being the last witness in a long 
hearing, I will of course summarize my statement and try to make 
some sense in a few minutes. 

My involvement with this issue, Mr. Chairman, began almost 20 
years ago when I was on the staff of the House Government Oper-
ations Subcommittee on Environment, Energy, and Natural Re­
sources. We had a series of celebrated hearings in 1975 and 1976 
regarding the need to reform the concession system, as my col-
league Mr. Pritchard suggested, and also focusing specifically on 
Yosemite. I wish I could report today, almost 20 years later, the 
Park Service has made great progress in limiting the role and in-
fluence of park concessioners, which was a real issue in those hear-
ings, what is the appropriate role of the park concessioner. In the 
case of Yosemite, the park concessioner has dominated park man-
agement policy unfortunately. Unfortunately, today very little has 
changed. In fact, as I presented this testimony and I prepared it, 
I could not help but feel a strong sense of history repeating itself. 

There were some modest improvements after those hearings and 
some hearings in this committee later in the 1970's, but that was 
all negated by the arrival of James Watt in 1981. It became obvi-
ous then that the Park Service's modest improvement in managing 
concessioners would be reversed, and indeed it was. He, early in 
his tenure-and you may remember this, Mr. Chairman-had an 
infamous meeting with the Conference of National Park Conces-
sioners 12 years ago this very month, in which he assured the 
group that if anyone had a problem with the Park Service, he 
would take care of the problem or the employee, "whichever is easi-
er". 

For 12 years after that, the result has been business as usual. 
Park concessioners continue to determine their own destiny and to 
fend off relatively feeble attempts by the Park Service to impose re-
strictions on their normal way of doing business. Nowhere is this 
more true than Yosemite Valley. 

In 1980 we adopted a management plan, 13 years ago, after al-
most a decade of debate and public involvement. Five goals. Re-
claim priceless natural beauty; secondly, markedly reduce traffic 
congestion; three, allow natural processes to prevail; four, reduce 
crowding; and five, promote visitor understanding and enjoyment. 
Definitely a noble plan with a very noble statement of purpose. 

However, Mr. Chairman, it is a national disgrace, and I use 
those words advisedly, that this general management plan for Yo-
semite National Park has never been implemented. Check and see 
how many of the facilities have been moved out of Yosemite Valley, 
how many rooms have been eliminated in the last 13 years, for ex-
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ample. The proposed concession services contract that we are dis-
cussing today represents yet another chapter in the history of fail-
ure of the National Park Service to do the right thing in Yosemite 
National Park. 

I want to make two points about that. First of all, our criticism 
is directed at the National Park Service, not at Delaware North. 
Second, we are not here in support of any alternative bidder. Rath-
er, our central interest and concern is that a concession contract be 
awarded which is specifically directed at implementing the general 
management plan for the park. 

The Park Service has here an historic opportunity to finally 
begin the process of removing unnecessary and inappropriate visi-
tor and concession facilities from Yosemite Valley. Now, lou can 
say they can do that no matter who the concessioner is, an in the-
ory that is true. However, the reality has been throughout the his-
tory of Yosemite that a m~or profit-oriented park concessioner will 
do anything possible to increase business and profits regardless of 
the impact on park resources or the quality of the visitor experi-
ence. Witness the 30 years of the previous Curry contract. 

The only way to assure that the public interest is served and the 
NPS plan calling for a reduction in overnight lodging, related visi-
tor facilities, and private vehicle access in Yosemite Valley is im-
plemented is to select a concessioner committed to these goals and 
state those management requirements explicitly in the contract. 
The Park Service in this instance has done neither. 

I am not here to denigrate Delaware North. In fact, I cannot pos-
sibly evaluate how they would perform this contract. What is clear, 
however, is that there is no evidence to suggest-and I have looked 
for it in every news article that has been written profiling Dela-
ware North-that it has the necessary commitment to carry out the 
Yosemite general management plan or the environmental sensitiv-
ity to at last begin the long process of restoring the natural world 
in Yosemite Valley. In fact, by not seriously considering the bid by 
the Yosemite Restoration Trust or the other competing conces-
sioners here, the Park Service has again demonstrated its lack of 
intent to make this 1980 f.lan happen. 

Why do I say this? Wei, first of all, it is obvious the Park Service 
has adopted a business as usual approach to this concession con-
tract award. Find another large corporate concessioner that it is 
comfortable with and go with that one. 

Second, it is evident the Park Service has made no particular ef-
fort to fmd a concessioner that was committed to national park val-
ues or the implementation of the Yosemite general management 
plan. Example. Look at the process that led to the statement of re-
quirements for this concession contract. Four public hearings in 
California. One of the major points made by many members of the 
public was that the Park Service should include an environmental 
standard in the SOR in which potential concessioners would have 
to describe how they would improve the natural experience of the 
visitor in the park and how they would comply with the park's gen-
eral management plan. The Park Service did not do that even 
though many people recommended that they do so. 

Third, it is patently obvious the Park Service goal in awarding 
this contract is to find a large corporate concessioner with experi-
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ence in managing visitor facilities that is willing to provide some 
significant cash that could at least in part be used to augment its 
Yosemite budget. The agency has no interest or desire that it has 
demonstrated in finding a concessioner who would get out in front 
of the Park Service in changing the status quo in Yosemite Valley, 
not surprising given the Park Service's role in protecting the status 
quo over the last 25 years in Yosemite. Witness Mr. Davis' com-
ments in answer to the question of why did you award this con-
tract, what basis. Number one, experience in the business; two, fi-
nancial capability. Where is number three at least, which is com-
mitment to preservation of park resources and to this general man-
agement plan? Not there. 

Finally, examine for a moment this rush to judgment that took 
place. I will not go into the details here, but all I can say is I have 
had about 18 years of experience in looking at national park con-
cessions. I have never seen a park concession contract awarded so 
quickly after the review panel was assembled, and usually we are 
talking about contracts on which there is no competition. In over 
90 percent of the cases in the last 5 years, there has been no com-
petition. So, it is hard to imagine how they could do that in 17 days 
with six bids. 

I just have one recommendation in closing which I would address 
both to the committee and Secretary Babbitt. Do not approve the 
award of the final Yosemite concessions contract until after a new 
Park Service Director is named, after he or she has had the oppor-
tunity to review the proposed contract with Secretary Babbitt and 
the committees of jurisdiction in the House and Senate. If because 
of that, it becomes necessary to extend the current contract for an 
interim period, so be it. I would like to enter in the record a letter 
that we have received from the law firm of Morrison & Foerster 
which addresses the issue of the ability of the Park Service to ex-
tend the contract, which we think would be fairly easy, the existing 
contract, if it is necessary to reexamine this whole process. 

Delaware North has already indicated it intends to retain much 
of the existing Yosemite Park and Curry Company management 
team. So, delay in awarding the contract to a new concessioner is 
going to have little affect on the visitors to the park this year. 

What is important, indeed critical, is that the new administra-
tion seeks to fundamentally change the status quo in Yosemite Val-
ley and begin the long overdue effort to make that valley what it 
once was and what it should again be, one of the most beautiful 
places on earth. 

I will close with a quote from one of my heroes, Ansel Adams, 
that he gave in 1948. He wrote to a Park Service friend who was 
a member of an Interior Secretary's commission as follows. "I have 
seen Yosemite progress from a relatively natural area to a cleverly 
controlled resort. The fact is that many of the people who operate 
concessions in the national parks do and would subscribe to any 
desecration in these areas for the sake of profit." It is time to end 
the desecration of our national parks, and Yosemite is the right 
place to start. 

Thank you. 
[Prepared statement of Mr. Tipton follows:] 
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THE WILDERNESS SOCIETY 

TESTIMONY OF RONALD J. TIPTON, 111E WILDERNESS SOCIETY, BEFORE 111E 
HOUSE NA'I'UlW'.. RESOURCES SUBCOMMITl'EE ON NATIONAL PAR.KS, 

FORESTS, AND PUBUC L\NDS ON 11IE PROPOSED AWAR.D OF A CONCESSION 
CONTRACI* AT YOSEMITE NATIONAL PARK, MAitCH l4, 1H3 

Mr. Chairman, and members of the Subcommittee, I want to express my 
appreciation on bebalf of The Wilderness Society for the opportunity to provide our 
views concerning the proposed c:oncession services contract for Yosemite National Park 
which the National Park Service has recommended to the Secretary of the Interior. My 
name is Ron T1pton, and I am the Deputy Vice-President for Field Propams for The 
Society. 

I would lite to pref'ace my formal statement with a personal comment. Almost 
two decades ago. as a member of the staff of the House Enviroament, Eoergy and 
Natural Resources Subcommittee, I helped coaduct joint heariDp with the House Small 
Business Committee that focussed on the exttaordiDary and disturbiD& degree of 
influence the Yosemite Park and Omy Company bad exerted on ~nt of 
Yosemite National Park. In 1976 the two committees issued a joint report titled 
"National Park Selvice Policies Discounlgo Competition, Give Conc:essioners Too Groat 
A Voice In Concession Management." Using Yosemite as a case study, the eighty pap 
report documented the utter inadequacy of the 1965 Concessions Policy Act as well as 
the failure of the Park Service to manage park concessioners in a way that protected the 
public's interest in preserving park resources and in providing a quality experience to the 
park visitor. 

I wish I could report to you today, almost twenty years later, that the Park Service 
had made sreat progress in limit.ina the role and influence of park concessioners 
throughout the national park system. Unfortwlatoly, that is not the case. In fact, as I 
present this testimony I cannot help but feel a strong sense of histoJy repeating itself. 

In M.an:h of 1979 The Wildomess Society presented testimony on the need for 
national park concessions reform to the SeDate Parks and .Re<:reation Subcommittee in 
which it pinpoinlod throe specific problems: · 

(1) Concession fadlities located in national parks are &equently inappropriate and 
<:an cause harm to the park's natural resources. All new fadlities should be located 
outside park boundaries and many of the exist.ina fadlities should be phased out. 

900 SEVENTEENTH STREET, N.W., WASHINGTON, D.C. 20006-2596 
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(2) The undue influence that concessioners wield over the planning and 
management of our national parks must be drastic:ally reduced. 

(3) The Park Service should be required to regulate concessioners more 
effectively. The failure to do this stems from the 'fact that the Park Service will not or 
cannot under present law force concessioners to serve the public interest. 

With the arrival of James Watt as the new Secretary of the Interior in 1981 it 
became obvious, that the modest improvements in concession management that occurred 
in the aftermath of the firestorm of congressional criticism and sautiny of the Park 
Service's performance in regulating concessioners duri.ni the 1970s would be reversed. 
And Watt did just that. Early in his tenure at Interior he set the stage for the 
concessioners to re-establish the upper hand with the Park Service in a now-infamous 
speech to the Conference of National Park Concessioners twelve years ago this month; in 
which he assured the group that if anyone had a problem with the Park Service, he 
would get rid of·· : ,'roblem or the employee, "whichever is easier." 

The result has been twelve years of business as usual, with park concessioners 
continuing to determine their own destiny and fend off relatively feeble attempts by the 
Park Service to impose restrictions on their normal way of doing business. I saw this 
first-hand in 1989, when, on an extended family vacation, I visited 19 national park areas 
in the U.S. and Canada. As I wrote at the time, "the overriding. overwhelming 
impression that I gained from that experience is that both the National Park Service and 
Parks Canada are allowing some of the most beautiful places on earth to be degraded by 
excessive development of fadlities to serve visitors. I saw this at Crater Lake, at the 
south rim of the Grand Canyon, and at Mesa Verde, where existing and proposed 
development in some of the most scenic and environmentally sensitive places in those 
parks had seriously compromised park values, and the concessioner has undue influence 
in park management. 

Nowhere is this more true than in Yosemite Valley. In 1980. after almost a 
decade of public involvement, the Park Service adopted the General Management Plan 
for Yosemite. Five broad goals were outlined for the park: 1) reclaim priceless natural 
beauty; 2) markedly reduce traftie congestion; 3) allow natural processes to prevail; 4) 
reduce crowding; and S) promote visitor understanding and enjoyment. 

The existing situation in 1980 was analyzed as follows: "Yosemite is now at a 
crossroad. During a century of public custodianship of this great part, many decisions 
bave been made. all well intended, which have resulted in a march of DIIID-made 
development in the Valley. Today, the Valley is coogested with more than a thousand buildinp­
stores, homes, prapa. apartments, lodging fac:ilities, aDd restaurants- that are 

reflections of our society; the Valley floor is bisected by approrimately 30 mila of 
roadway wbic:h now accommodate a million cars, trucks and buses a year. But the 
foremost responsibility of the National Park Service is to perpetuate the natural splendor 
of Yosemite and its exceedingly spec:ial Valley. 
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The intent of the National Park Setvke is to remove all automobiles from 
Yosemite Valle;• and Mariposa Grove and to redirect development to the periphery of 
the park and be)olld. Similarly, the essence of wilderness, which so stronsiY 
complements the Valley, will be preserved. The result will be that visitors can step inio 
Yosemite and find nature uncluttered by piecemeal stumbling blocks of commercialism, 
machines, and fra&ments of suburbia. • 

A noble statement of purpose, indeed. However, Mr. Chairman, It is a aatiolllll 
disgrace that this reneni maugemeat plu tor Yosemite NatioDal Park !au aew:r lleeD 
impleJDented. And the proposed eoaeession seniees eoatraet • are discnssing todaf 
represents yet IUIOther chapter Ill the histoly or failure or the Natiollal Park Senke to 
do the right thing In Yosemite Natiolllll Park. 

For this reason I urge this Committee and the Department of Interinr not to rush 
ahead and approve the proposed concession contract with Delaware North. There is no 
reason the current contract could not be extended while the Park Service fashions a 
contract that really serves to implement the Yosemite management plan. 

In diseussing this contract, I want to make two points at the outset. First, our 
criticism is directed at the Park Service, and not at the potential new concessioner, 
Delaware North. Secondly, we are not here in support of any alternative bidder; rather, 
our central interest and concern is that a concession contract be awarded which is 
specifically directed at, implementing the general management plan for the Park. 

In selecting a new concessioner the Park Service bas an historic opportunity to 
finally begin the process of removing unnecessary and inappropriate visitor and 
concessioner f'acllities from Yosemite Valley. For that goal to be achieved it is essential 
the conc:essioner be in full support of that objective, instead of leading the opposition to 
phasing out these facilities as the Cuny Company has done for the past three decades. 
While the Park Service In theory has the power to require any concessioner to comply 
with management plans or agency directives, in reality a major, profit-oriented park 
eoncessioner will do anything poss1ble to increase business and profit regardless of the 
impact on park resources or the quality of the visitor experience. 

The only way to assure that the public interest is served and the NPS plan calling 
for a reduction in overnight lodging. related visitor facilities and private vehicle access in 
Yosemite Valley is implemented is to select a c:oru:essioner committed to those goals and 
state those management requirements explicitly in the contract. In this instance the Park 
Service bas done neither. 

I am not here to denigrate or criticize Delaware North;. in fact, it is not possible 
for me to evaluate bow weU Delaware North would manage the hotels, restaurants, gift 
shops, and the many other f'acllities in the Valley. What is clear, however, is there is DO 
evidence to snggest that Delaware North !au the necessary commitment to carrylDa out 
the Yosemite general maaqement plu or tbe enrirollmental sensltlvltJ to at last bepn 
the lone process or restoring the natural world Ill Yosemite Valley. In tact, by DOl 
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seriouly COIIJiderbac tbe bid bJ tbe Yosemite 8atoradoa Trat, die Put Senice ._ 
oace apia demoDStratecl ttl lack of lllteat to aaake the 1980 ........- p1u bppea. 

Why do I say this? first of all, it is obvious the Park Service adopted a business-
as-usual approach to this concession conttact award. Its priDwy, overridi.og concern is to 
maximize the revenue it receives from this contract, a legitimate concern given its 
general funding needs and the embarrassing 3/4 of one per cent of receipts francbise fee 
it has been paid under the Cuny contract. I don't blame the Park Semce for attempting 
to increase the federal government return from this contract, but that sboald not be its 
primary objectiVe in Yosemite. Even the 1965 Concessions Policy Act, so c:learly written 
to protect the concessioners' interest, states that the amount of revenue received from 
concession conttacts is to be secondary to protection of park values. 

Secondly, it is evident the Park Semce made no particular effort to find a 
concessioner that was committed to national park values or the implementation of the 
Yosemite general management plan. After twenty years of public concern and 
controversy, NPS is still not willing to make the clear commitment to moYing facilities 
out of Yosemite Valley, and to finding the right concessioner to accomplish that 
objective. Examine the process that led to the Statement of Requirements (SOR). At 
four public hearings in California the Park Semce was requested to include an 
environmental standard in the SOR in which potential concessioners would have to 
describe how they would improve the natural ezperience of the visitor in the Park and 
how they would comply with the park's general management plan. In addition, the Park 
Service was requested to award points to different sections of the contrad so that the 
bidders knew what was most important to the Park Service as bids were prepared. 
Neither of these recommendations was ever followed. 

Third, it is patently obvious the Park Service's goal in awardi.og this contrac:t is to 
find a large corporate concessioner with experience in managing visitor facilities that is 
willing to provide some significant cash that could at least in part be used to augment its 
Yosemite budget. The agency had no interest or desire in finding a concessioner that 
would get out in front of the Park Service in changing the status quo in Yosemite Valley. 
This is why the Park Service's evaluation panel, which looked at the competing 
proposals, did not compare them to each other. Rather, it picked one (Delaware North) 
It was comfortable with. and found cause to dismiss the others. This is a classic business-
as-usual approach. 

Fourth, if the Park Service were in a graduate program in environmental planning 
and submitted the proposal that led to the SOR, the Park Service would flunk! The 
SOR is quite incomplete since it lacks a final employee housing plan as well as a public 
transportation plan for the Valley. In fact, the draft housing plan was an embarrassment 
since the preferred Park Service alternative was to build a SlSO million city in the heart 
of great gray owl habitat. a California endangered species. Housing and transportation 
are key elements in future decisions about Yosemite Valley and it is critical the right 
strategies be adopted for controlling automoblle access to the Valley and for remoYing 
non-essential NPS and concessioner employee housing. Yet the Park Service wants to 
rush ahead with a new concession contract without having these strategies in place. 
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Finally, examine for a moment the rush-to-judgment that took place in this case. 
November 16, 1992 was the deadline for submission of proposals by the twelve 
companies that met NPS proposal selection requirements related to experience and 
financial capability to undertake this contract. The bidders' proposals contained an 
estimated 50,000 pages of materials, yet the Park Service announced its selection of 
Delaware North 14 days later! Now all of us are painfully aware of how slowly 
government works, except when it wants to reach a particular decision, as was the case 
here. Is it too cynical to suggest that it was Secretary Lujan and the National Park 
Service's desire to award this contract before the end of the Bush Administration? I 
think not. 

Mr. Chairman, I have only one recommendation, which I would address to both 
this Committee and Secretary Babbitt: Do not approve the award of the final Yosemite 
concessions contract until after a new Park Service Director is named, he/she has had 
the opportunity to review the proposed contract with Secretary Babbitt and the 
committees of jurisdiction in both the House and Senate. H the result is that it becomes 
necessary to extend the current contract for an interim period, so be it. Delaware North 
has already indicated it intends tO retain much of the existing Yosemite Park &. Curry 
Company management team, so a delay in awarding the contract to a new concessioner 
will have little effect on services to the park visitor. 

What is important, indeed critical, is that the new Administration seek to 
fundamentally change the status quo in Yosemite Valley, and begin the long overdue 
effort to make that Valley what it once was and should again be- one of the beautiful 
places on earth. 

In 1948. the year I was bora. Ansel Adams wrote to a Park Service member of an 
Interior Secretary's commission, "I have seen Yosemite progress from a relatively natural 
area to a cleverly controlled resort.• ••. The fact is that many of the people who operate 
concessions in the national parks DO and WOUlD subscribe to any desecration in these 
areas for the sake of profit." It is time to end the desecration of our national parks, and 
Yosemite is the right place to start. 

Thank you. 
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Mr. VENTO. Thank you. 
One clarification, Mr. Tipton. Is The Wilderness Society a party 

in any litigation related to the Yosemite concession contract or 
process for selecting the next Yosemite concessioner? 

Mr. TIPTON. Mr. Chairman, we are not. 
Mr. VENTO. How about the other groups represented on this 

panel? Ms. Sease? 
Ms. SEASE. We are not. 
Mr. MALLEY. No interest whatsoever. 
Mr. VENTO. The National Parks and Conservation Association is 

not. 
Mr. PRITCHARD. No. 
Mr. VENTO. Mr. Malley you are not a party. 
Mr. MALLEY. No. 
Mr. VENTO. Well, there was some suggestion earlier that some of 

the conservation groups were involved in tP.is in terms of the litiga-
tion. 

Chairman Miller wanted me to convey his regrets at having to 
leave and make the final vote and then get into a meeting this 
afternoon. His interest in this matter, and my interest in it, I ex-
pect it is evident to those present during the course of the day. 

I think the last panel obviously is offering some very important 
testimony because you are not part and party of the negotiations 
and really observers of the process and interested in what the final 
outcome may bring. 

Part of the problem I see with this issue is the whole issue of 
the possessory interest and the expiration of that, along with the 
sale of Yosemite Park and Curry Company by MCA. This was obvi-
ously Secretary Lujan's goal. When he talked to me early on before 
he began entering into this agreement, he asked for support and 
some opportunity to proceed forward with it. We obviously encour-
aged him because I think that unlike his predecessors in the last 
decade, I think that he legitimately saw this as a problem, as an 
issue that he wanted to deal with. Of course, out of this grew a lot 
of different results. 

The objective, I think just looking at it and trying to assume that 
it was in good faith, was to buy back the possessory interest and 
to provide for the transfer of the ownership of this to the point 
where the United States, or at least the Park Service, would not 
have to deal with a possessory interest in Yosemite Park, a sizable 
possessory interest. 

Is there anyone here that disagrees with the objective that the 
Secretary sought? 

Mr. PRITCHARD. Mr. Chairman, we not only support it, but we 
supported, as you know, concern about the preferential right of re-
newal, all these various points, a fair and open process. 

The one point that I would suggest to you is that in this particu-
lar arrangement, if we continue to do this, we will continue to have 
inflated prices, and I think that is something that came up this 
morning. No one clearly had a process by which they established 
the value of the cleanups, the value of all the contracts, the golden 
parachutes, all these things which went beyond the time frame of 
the contract. So, what we have now is to me a very enlightening 
hearing in which we saw that even when a contract is over, major 
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elements of the relationship to a concessioner continue beyond that 
time frame. 

Mr. VENTO. I think it is true. I think one of the problems with 
the Yosemite Park and Curry Company, the possessory interest 
and other values that they have, it is very difficult to appraise 
something in Yosemite Valley or Grand Canyon or anyplace where 
possessory interest may occur. How do you go about an appraisal 
process in this particular instance to come up with anything that 
is really valid? 

Mr. Malley. 
Mr. MALLEY. May I respond in a different light? I basically 

worked at very great lengths to get the equity issue on the table, 
and I approached Manuel Lujan with these concerns. It was a good 
Reaganomics approach, that we start generating money, pay as you 
go, you put the money back. 

The possessory interest, as well as the preferential right, were 
very clear objects in the way of getting what is right for Yosemite 
National Park competed for. We were after a potlach, to use a 
Quaquido Indian term. We were really after saying let's clear the 
table so we have an even playing field, so you can get a whole 
bunch of folks to come to the table and offer what is best for the 
park. The issue was never how much money you are going to get 
out of these folks and how much money you are going to take out 
of the park. Possessory interests, preferential right were obstacles 
for getting the best quality bids on the table. 

When they got finished with this process, Congressman Vento, 
there was no qualitative evaluation whatsoever. Possessory interest 
and preferential right became the final straw. It is back to a lobby-
ist and lawyer ·issue. Clearly it was the quality of the park that 
was being discussed all along, not the finances. 

Mr. VENTO. Well, I understand that one thing drove another, as 
I said and observed, that you had to have apparently the flow of 
revenue because there was a determination that there would be no 
public allocation to extinguish the possessory interest and/or for 
the transfer of the ownership of the business, along with its good 
will I guess, for lack of a different description, because there is no 
value apparently. There may be some personal assets, but there is 
not much. So, there is no real value. In fact, we think it was dem-
onstrated this morning and this afternoon that the working capital 
requirements may be in excess of $5 million or $6 million in terms 
of in the deficit area. So, I don't know what is happening. 

My staff pointed out, Mr. Tipton, you pointed out your interest 
in the year of your birth, 1948. He showed me some of the first 
complaints about the Yosemite contract were dated 1947 in which 
there were complaints about the fact that there was an inappropri-
ate concession profit, at least as a headline in the paper. Whether 
in fact that was the case, I think is another matter. But in any 
case, this is not an issue that is new. 

Then, of course, it is followed by articles from 1956 talking about 
the plan, and 1975, and probably in 1980 we get to the Tipton role 
dealing with his subcommittee work on the Hill here. So, from that 
particular point, you can move forward and probably recall the 
headlines yourself, Mr. Tipton. But I thought it would be worth-
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while to point out that these clips exceed your age by at least a 
year. As they would say to me, Mr. Vento, you're not that young. 

Mr. TIPTON. I tell you it reveals to you, for someone who spent 
most of their professional life in environmental advocacy, how long 
you can work and how little you can accomplish. 

Mr. VENTO. Well, I think the question here is, though, that this 
is a dynamic process and one in which I am certain if various indi-
viduals were not involved, that the outcomes would have been 
much different than what they are perhaps even today. 

Mr. Malley? 
Mr. MALLEY. Congressman Vento, we retired the first possessory 

interest in 1865 for $48,000 when Abraham Lincoln decided it was 
a public trust and he was not going to let profit interfere anymore. 
We are just doing this over and over again. $48,000, George La-
Mont, three homesteaders, one of the first entrepreneurs in the 
park, and possessory interest was deemed to be retired then. 

Mr. VENTO. It was called a reservation then I think. 
Mr. TIPTON. Just to follow up, Mr. Chairman, your comment 

about the history of this issue, I would use that to implore you to 
consider that this is one of those moments in history where this 
Congress and this administration can do something about Yosem-
ite, can do something about that history. 

Mr. VENTO. Taken the work that has been done the past year, 
obviously, I could have held more hearings. I could have got into 
more details, but obviously the focus of this comes when we are on 
the threshold basically of making a decision. That is the nature of 
how we all function, that you are giving enough running room until 
you get down to that point. I expect that as we looked over the his-
tory of what had happened here or the track record the past year 
in terms of the process, we point out where there were some criti-
cal points, where some suspect there were errors made, where 
there were omissions. So, that is what I heard a good deal of, and 
have been exploring that this morning myself. 

I cannot change history, but I think we can actually use some of 
the information that we have here in order to try and rectify what 
seems to be a controversial conclusion at this particular point in 
terms of either working through the contract process with Dela-
ware North or in some other ways that would treat them and treat 
other bidders in a fair manner. 

Mr. PRITCHARD. Mr. Chairman, we gave you specific rec-
ommendations on the lessons from this, but without reform of the 
Concessions Policy Act of 1965, there is little that can be done 
other than technical clarifications, questions that still have not 
even been raised. How is the National Park Foundation able to do 
the things that it did in this whole process? 

Mr. VENTO. Well, that is a legal question. 
Mr. PRITCHARD. A lot of other interesting legal questions. 
Mr. VENTO. I do not know that we can separate or deal with 

that, but you are probably correct. I think they were looking for a 
vehicle. 

But since there tends to be agreement in terms of the capital im-
provement fund and the government improvement account in lieu 
of collecting a franchise fee, a more relevant question is relative to 
the basic agreement. What types of changes could be accorded it? 
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That would certainly change the complexion of some of the con-
cerns that have been raised here today about the control of it, the 
amount that goes into it. 

Obviously this is not signed. It was a minimum 5 percent. We 
are saying it has been reduced to 4.5 percent by virtue of what is 
about to be executed in a contract I guess and/or reduced even fur-
ther perhaps in 4 years, depending upon the flexibility that the 
Park Service takes unto itself with regard to that. 

But there is no way on a micromanagement basis that I could, 
as a committee chairman or Member of Congress, negotiate the 
contracts for the Park Service. At some point you are going to have 
to say the Mike Finleys and Jack Davises and the Manuel Lujans 
of the world are going to have to negotiate these contracts. 

Mr. PRITCHARD. You have right now, Mr. Chairman, over 500 dif-
ferent contracts in which we could be in a similar situation where 
each one will have special nuances, as we have seen in this con-
tract. Then you have the overall process, and that is what we rec-
ommend there be an assessment of. I think it is unfortunate that 
because we have to deal with that, we often lose sight of the broad-
er issues that the other panelists have wisely brought up, and that 
is what it is we are trying to save, and that is one of the greatest 
places in the world. 

Mr. Chairman, I think there was another point here. 
Mr. VENTO. Yes, Ms. Reiss? 
Ms. REISS. I just hope you do not look at this that we are in a 

final stage here. For example, just the question you raised about 
possessory interest. This is not really a mystical process. It hap-
pens in hotels and resorts all the time, and people look for 
com parables. 

Unfortunately, the Park Service has a history of being poor plan-
ners. Just this very process in Yosemite, we are missing a housing 
plan for employees. We are missing a transportation plan. All of 
this should have been done way before we got to the stage we are 
at now where we have a new concessioner, and yet it has not been. 

I would urge you to remember, of course, that there is no longer 
a Manuel Lujan. There is now a Bruce Babbitt, and for just that 
very reason, there is a time to reassess. There is a time that is 
within the scope of Congress and in the scope of Secretary Babbitt 
to really call for a new panel, take best and final bids. This is not 
an inordinately lengthy process, and the park will so benefit from 
what we are talking about. 

This is a major step. This contract will set the stage for what is 
to come. We are not dealing with 15 years. More likely we are deal-
ing with 30 because there is a preferential right of renewal. The 
Park Service moots that a bit, but the reality is it is there unless 
Delaware North were to be a scandalous operation. At the very 
least I urge the Secretary to reopen the process and wait until we 
get a new Park Service Director. 

Mr. VENTO. Well, for the moment, it is obviously in Secretary 
Babbitt's hands. Obviously, there is great pressure to address the 
questions with regard to the Concession Policy Act of 1965. I do not 
know that everyone has equal ardor to enter into it. 



196 

I think the preferential rights issue does remain, of course, and 
it is rooted in the 1965 Act. I think that it probably has been overly 
interpreted and benefitted from by some. 

J think we are very concerned about differentiating in the var-
ious contracts. We have these type of mega-contracts, you might 
say, as opposed to some that are much smaller and much more 
marginal and really represent a different category of business in 
terms of what they do. 

You have all been helpful. I do not mean to cut you off. I wanted 
to be patient, but I have other votes and other commitments that 
I have made. I want to thank you very much for your testimony. 
We will continue to watch and wait for the Secretary to try to di­
gest what has been explored today, and hopefully it is helpful. We 
will be working I think in the future on the overall concessions pol-
icy and hope that we can bring that to some resolution and update 
it for the 1990s. Thank you all very much for your participation. 

The meeting stands adjourned. 
[Whereupon, at 3:35 p.m., the subcommittees were adjourned.] 
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ON CONTRACTING PROCESS AHD PRO~SED CONTRACT 
FOR YOSEMITE NATIONAL PARK CONCESSIONS 
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BACKGROUND INFORMATION 

In January, 1993, just before leaving office, former Secretary of 
the Interior Manuel Lujan, announced selection of a winner from 
among 6 bidders for a concession for provision of goods and 
services in Yosemite National Park, california. The new 
concessions contract is to take effect after the September 30, 
1993 expiration of a 30-year concession contract held by the 
Yosemite Park and curry company (YPC) , a subsidiary of the HCA 
corporation (itself a subsidiary of Japan's Matsushita Corp.) 

By law, any concession contract of the size and duration involved 
in the Yos .. ite case cannot be finally awarded sooner than 60 
days after its subaission to Congress for review. Secretary 
Babbitt bas not yet submitted any proposed Yosemite concession 
contract for the period after Septeaber 30, 1993. 

Today•s joint oversight hearing by the Subco.mittee on oversight 
and Investigations and the SUbcommittee on National Parks, 
Forests and Public Lands is intended to expedite any fUrther 
congressional review of any proposed Yosemite concession contract 
that may be submitted. 

The hearing will examine the process by which the Bush 
Administration sought and evaluated the bids for a new Yosemite 
concessions contract; the details of the proposed new contract 
between the National Park Service and the Delaware North 
Corporation; the implications of this proposed new contract for 
the future management of Yosemite; and the possible significance 
of this proposed new contract as a precedent for concessions 
management elsewhere in the National Park system. 

In particular, the hearing will focus on--

1) concessions ~ as established by applicable law; 

2) the Rurcbase agreement under which MCA, YPC's owner, 
bas undertaken to divest itself of YPC after HCA's own 
~chase by Matsushita; 

3) the process by which the National Park Service moved to 
select by competitive bidding a new Yosemite 
concessioner; and 

4) the proposal produced by that process--that is, the 
proposed concession contract with the firm selected as 
having subDitted the winning bid--and the iaplications 
of this proposed contract for future •anaq..ant of 
Yosemite National Park and as a possible precedent for 
concessions management in other units of the National 
Park system. 
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I. JIOL:IC'f 

National Park Service concessions contraCts are now priaarily 
qoverned by a 1965 Act known as the "National Park service 
Concessions Policy Act" (or, simply •concessions Policy Act"): 
Public Law 89-249, codifie4 at 16 u.s.c. 20a throuqh 20g. 

This Act establishes the policy that visitor facilities and 
services "shall be liaited to those that are necessary and 
appropriate for the public use and enjoyaent of the national park 
area in which they are located and that are consistent to the 
highest practicable degree with the preservation and conservation 
of the areas•. The Act requires the Secretary of the Interior to 
encouraqe and enable private concessioners to provide services 
and operate facilities the Secretary deeaa desirable for 
accomaodation of visitors, and allow the inclusion in concession 
contracts necessary teraa and conditions to assure concessioners 
•adequate protection aqainst loss of investaents in structures, 
fixtures, iaproveaants, equipment, supplies, and other tangible 
property" resultinq froa discretionary governmental decisions, 
"but not against loss of anticipated profits•. Existing law also 
requires the Secretary to exercise authority •in a manner 
consistent with a reasonable oPPQrtunity for the concessioner to 
realize a profit on his operation as a whole comaensurate with 
the capital invested and the obliqations assumed." 

Concessioners' Preferential Rights 

The Concessions Policy Act provides soae important preferences 
and protections to concessioners. To •encourage continuity of 
operation•, the Secretary is required to give "preference in the 
renewal of contracts or permits and in the negotiation of new 
contracts or permits to the concesaioners who have performed 
their obligations under prior contracts or permits to the 
satisfaction of the Secretary.• (This is usually referred to as 
a •preferential right of renewal") The Secretary ~ also grant 
present concessioners preferential rights to provide new or 
additional accomaodations, facilities, or services in the same 
National Park Systea unit. 

Concessioners' Possessory Interests 

Under section 6 of the Concessions Policy Act, a concessioner who 
has acquired or constructed •any structure, fixture, or 
iaproveaant~ on u.s. lands within an area aanaged by the National 
Park Service "shall have a possessory interest therein, which 
shall consist o~ all incidents of ownership except legal title•, 
which remains in the United States. This possessory interest 
does not carry with it any right to engage in business, and does 
not exempt its owner fro• any applicable laws or regulations, but 
it does survive the expiration or termination of a concession 
contract and is a property right (protected by the Constitution's 
Fifth Aaendaent against any uncoapensated takinq) that can be 
assigned, transferred, encuabered, or relinquished. 
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Concession Fees 

The Concessions Policy Act provides that franchise or concessions 
fees are to be "determined upon consideration of the probable 
value to the concessioner of the privileges granted by the 
particular contract or permit involved," defined as "the 
opportunity for net profit in relation to both gross receipts and 
capital invested,• but also provides that "consideration of 
revenue to the United States shall be subordinate to the 
objectives of protecting the [National Park System] areas and of 
providing adequate and appropriate services for visitors at 
reasonable rates.• 

Proposals to Chanqe Concessions Policy 

National Park concessions policies and the implementation of the 
Concessions Policy Act have been frequently reviewed. In 1980, 
GAO (following up on a 1975 report) recommended Federal fundinq 
of future construction of concession facilities, or amendinq the 
concessions Policy Act •to allow possessory interest [only] in 
cases where it is the only way to have the facilities constructed 
or improved ••• [when] it should be amortized over a period no 
longer than the estimated useful life of the structure or the 
tera of the contract, whichever is shorter." In the same report, 
GAO also recommended that Congress should "amend the Concessions 
Policy Act to eliminate the riqht of preference" for contract 
renewal and the right of first refusal to provide new or 
additional services. 

In 1989, former secretary of the Interior Lujan, notinq that "the 
size, scope, and complexity of the National Park Service 
concession program has grown enormously" since enactment of the 
1965 Act, ordered the National Park Service Director to develop 
options for chanqes aimed at assuring an appropriate level of 
services to visitors, provide a fair return to concessioners, and 
assuring proper fiscal returns to the qover~ent. A task force 
of Interior Department officials was formed to prepare a report 
on these options. 
In April, 1990, the Inspector General of the Interior Department 
issued an audit concluding (amonq other thi!VJs) that the National 
Park Service did not receive adequate concession fees froa the 
larqer conoessioners; that fees charged concessioners for use of 
qove~t-owned buildings were not generally based on fair 
rental valuea# that concession fees recommended by National Park 
Service's Wasbinqton headqUarters were often reduced by regional 
offices on the theory that the concessionera would fund capital 
t.proveaents, but that most such lmproveaents were done to 
enhance the concesaioners' revenue-producing facilities# and 
improvements were needed to enhance competition for new or 
renewed concession contracts. The Inspector General recommended 
both adainlstrative action to improve these aatters and 
legislation to •eliainate existing concessioners' preference in 
contract renewals.• 
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At a Hay, 1990, Subcommittee oversight hearing, secretary Lujan 
said be was acting to improve concessions policy and aanagement, 
and released the concessions task force report. The report's 
specific recomaendations included systematic, consistent, and 
higher concession fees; fairer payments by conceasioners for use 
of government facilities; chanqes in the preferential riqht of 
renewal; a general policy of no preferential riqbts to provide 
additional services; limiting possessory interests coapensation 
to assets' book value; modifications in contract-transfer 
provisions; improved Park Service concessions management; and new 
fundinq aecbaniaas for maintenance and rehabilitation. Work was 
started on new regulations to implement these proposals, but the 
Bush Adainistration opposed any concessions reform legislation. 

At a January, 1991, Subcomaittee oversight hearing on the 
Matsushita acquisition of MCA, Secretary Lujan reported that 
aqreeaent had been reached for sale of YPC to an Aaerican firm. 
That agreement, and ita impact on the process of selecting a new 
concessioner for Yosemite, is discussed below. 

II: • PJJBCIUI 
The Matsushita acquisition of MCA prompted Secretary Lujan to 
pressure MCA to transfer YPC to an American firm. Secretary 
Lujan first asked MCA to donate YPC to the National Park 
Foundation ("Foundation"), a nonprofit corporation chartered by 
Congress to accept and administer gifts benefitting the National 
Park syst-; MCA refused. The final aqreeaent provided tor the 
Foundation to act as a middleman: the Foundation is to purchase 
lOOt of YPC's stock for $61.5 million, with YPC waiving its 
statutory preferential right of renewal of the concession 
contract. The Foundation will then assign its rights to the new 
conceaaioner, who will pay MCA the purchase price either in cash 
or in aonthly installments over 15 years at an annual interest 
rate of e.st. 
The purchase price of $61.5 million ($49.5 million plus accrued 
interest from February 1, 1991 to September 30, 1993) was not 
based on any formal appraisal of YPC'a assets (includinq its 
possessory interests in Yosemite facilities), but was negotiated 
between MCA and the Foundation and approved by the Interior 
Department on the basis of MCA's asking price and the National 
Park Service's estiaates of projected cash flows from Yosemite 
concessions_QPerations. The purchase aqreeaent covers not only 
YPC's assets in Yosemite bUt also out-of-park assets such as a 
warehouse and a coaputerized reservations system. 

A new concesaioner will also acquire two contingent liabilities: 
for a Superfund site, and tor potential payments to certain YPC 
executives if their employment ia terminated before 1995. 

GAO has reported that the Foundation lacks authority to 
participate in the transaction, and that its involvement was 
unnecessary anyway, since the Department of the Interior (for 
whom the Foundation evidently is acting) has adequate authority 
to do so. 
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III, PRQCISS 

on April 6, 1992, the National Park Service distributed initial 
information and a "Prospectus--Part I" to those expressing an 
interest in obtaining the next Yosemite concessions contract, in 
order to identify firms "financially and managerially likely to 
be competitive" and interested in receiving a more detailed 
statement of requirements. Recipients of the "Phase I" document 
had 60 days to subait application documents, to be reviewed to 
determine if an applicant had demonstrated substantial competence 
to effectively manage a complex service-oriented business 
activity and an ability to provide at least $12 million of 
initial equity capital to undertake concessions operations. 

From a review of responses to the Phase I document, the National 
Park Service identified 12 applicants to be qualified to submit 
offers in Phase II. The Phase II document, a full Statement of 
Requirements ("SOR") for Yosemite concessions bidders was issued 
on July 15, 1992. 

The SOR provided more detailed information about the purchase 
agreement between MCA and the Foundation, including the fact that 
the new concessioner would be required to reimburse Foundation 
direct expenses of $521,000. The SOR also specified that the 
successful bidder would be required to form a subsidiary with the 
sole purpose of operating Yosemite concessions, and that this 
subsidiary would be the survivor in a merger with YPC. The SOR 
indicated that "due to the complex nature of the security 
agreement involved", the National Park Service preference was to 
award the contract to a bidder who would pay cash to MCA for the 
acquisition of YPC, rather than taking the alternative of 
acquiring subject to MeA's note. 

The SOR made clear that offers based on proposed modifications of 
the purchase agreement would not be acceptable, and that the new 
contract would provide for extinguishing of YPC's possessory 
interests in Yosemite through amortization over the 15-year 
contract term (the new concessioner receiving over 15 years free 
use of the improvements involved). The draft contract included 
in the SOR called for creation by the concessioner of a Capital 
Improvement Fund ("CIF") for improvements, and applicants were 
asked to indicate the percentage ot their gross monthly receipts 
from Yoseaite concessions operations that they were proposinq to 
deposit into .. such a fund. The SOR stated that while applicants 
could make whatever proposals they wanted, "the (National Park] 
service, in its internal analysis, has determined that a CIF 
proposal of less than five percent (St) is likely to be 
considered insufficient." 

on November 18, 1992, the National Park Service announced that 
completed bids for the new, 15-year Yosemite concessions contract 
had been submitted by 6 companies, and that bid evaluation would 
begin on Deceaber 1, 1992, with a recommendation to be presented 
to the Director of the National Park Service on December 16, 
1992. 
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The 6 bidders were (l) JMB Realty (Aafac Resorts, Inc. dba Fred 
Harvey Co) of Chicago; (2) National Resource Manageaent, Inc., 
of Santa Ana, california; (3) TW Recreational Services, Inc. of 
Spartanburg, South Carolina; (4) Yosemite Park Services L.P. of 
Beverly Hills, california; (5) YR'l' Services Corporation of san 
Francisco, California; and (6) Delaware North Compani .. , Inc. 
(Sportservice Corporation) of Buffalo, New York. . 

A National Park Service selection panel, chaired by the Associate 
Director for Operations and aided by an evaluation panel and non-
governmental consultants, reviewed the 6 bids. By aeaorandwa of 
Deceaber 17, 1992, its Chairaan advised the Deputy Director that 
it considered the Delaware North bid the best overall, and the 
only one rated satisfactory on all selection criteria. 

Based on this and the •substantial weaknesses of all other offers 
received with respect to principal selection factors•, the 
selection panel recollllll8nded award of the contract to Delaware 
North. The Deputy Director concurred, and on the sUI8 day, 
secretary Lujan and National Park Service Director Ridenour 
issued a press release announcing Delaware North's selection. 

The press release quoted Secretary Lujan as sayinq "Delaware 
North was the only finalist which was rated satisfactory with 
respect to all selection criteria.• It quoted Director Ridenour 
as saying "Delaware North budgeted the most money tor · 
environmental cleanup and placed no cap on its enviro~ntal 
mitiqation responsibilities. They were not the highest bidder 
monetarily--they were close--but, overall, their proposal 
represents the best prospect to provide quality visitor services 
and to enhance the environment of Yosemite National Park.• 

on January 11, 1993, YRT Services Corp. filed suit against the 
United states seeking to enjoin award of the contract to Delaware 
North, alleging that YRT's bid was the best overall offer, the 
National Park Service had improperly disqualified YRT and tailed 
to qive YRT's bid full and fair consideration, and the proposed 
award to Delaware North violated applicable law, regulations, and 
quidelines. As of March 20, 1993, no decision had been rendered 
on the case. 
By law, the Secretary of the Interior cannot award a concession 
contract of such size and duration sooner than 60 days after its 
submission 1;0 congress. As of March 21; 1993, no proposed 
contract for concessions in Yosemite National Park after 
september 30, 1993 had been submitted. 

on February 26, 1993, Yosemite- Park Services, Inc.("YPS") wrote 
Secretary Babbitt, asking that its application be reviewed and 
reevaluated, contending that "The Park service Selection Panel 
misunderstood our offer" and had erred in its evaluation process, 
and saying •At the very least, we should have the opportunity to 
rectify this misunderstanding" as to YPS's compliance with the 
requirement to demonstrate a funding commitment of $12 million in 
initial equity for working capital. 
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IY· PRQPOSAL 

As noted above, the proposed new concession contract would be for 
15 years, during which time the concessioner would D2t pay a 
concession fee (i.e., no fee that would be deposited into the 
national Treasury) but instead would deposit funds into a 
Government Improvement Account and a Capital Improvements Fund. 

The Government Improvement Account is to be used to fund projects 
for rehabilitation and improvements of government facilities 
directly supporting concessions or other improvements 
specifically required by the contract. Projects would be subject 
to approval of the National Park Service. At the end of the 
contract term, or upon its termination, any balance remaining in 
the account would be transferred to and used by the next 
concessioner in the same way or, if there is no new concessioner, 
would be deposited into the national Treasury. 

The Capital Improvements Fund would receive monthly deposits 
equal to a fixed percentage of the concessioner's gross receipts 
for the previous month. This fund is to be used for improvements 
selected by the National Park Service to facilities in which YPC 
had a possessory interest, but the new concessioner will D2t 
acquire any possessory interests in improvements financed from 
this fund. Any balance remaining in the fund at the expiration 
or termination of the contract is to be transferred to the next 
concessioner, if any, or (if there is none) deposited into the 
national Treasury. 

The draft contract includes provisions for termination for 
default or if necessary to enhance or protect resources or 
visitor enjoyment or safety. It provides that upon expiration or 
termination, the concessioner, if requested, will continue to 
conduct operations for a reasonable time to allow selection of a 
successor or will consent to use by a temporary operator of the 
concessioner's facilities in return for a pro rated annual fee 
equal to depreciation (either on straight-line basis or on the 
basis used by the concessioner for Federal tax purposes) plus a 
return on book value equal to Federal Reserve prime lending rate. 

The draft contract provides that upon its expiration or 
termination, the concessioner will transfer its possessory 
interests tQ the next concessioner at original cost less 
straight-line depreciation over estimated useful life not 
exceeding 30 years. A successor concessioner cannot revalue any 
such possessory interest or alter the method of depreciation or 
the 30-year limit. If operations are discontinued and 
improvements are abandoned or removed, any possessory interests 
will be acquired by the United States on the same basis. 

If the new concessioner will not acquire YPC for cash, the new 
concessioner would be subject to the terms of the note securing 
MCA, and the proposed contract would have to be modified 
accordingly in certain respects .. 
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Pat1r FOIIIIdllioD llld Malmsbila Corp. rcac:hcd ....... to till! YPC'I rote as die YOJCmite 
COIICaliODcr. Ulldet li!t ~ tbo Park SeMce -ID telct a-~ wbo 
WOillcl pay for tbo YPC usea ill YOMlllite. A ~ biddi!IJ process to M1ect die 
COiloCIIIioaet Wll iaitlallld. In 1UIIIIJY, 1993, ~ oflbe Ialerlor Muud t.ujaa 
ciiOIJC 1lle DIIIDve Nonh Corp. of Buft1lo, NY ova- ftvt odltr competilln. 

Tbe fiaal caatnct llu not yet been lraii.Slllitlr: ID Conp:ss by Iillerior Socrclary Brun . 
BtbbliL Tlllllaw requ~zu t.M 5ecmary to seDd u. CCIIft« m eooaress• .,..it 60 days 
before be is allowed 10 stan it. 

Allyolle wit1IID& to tAtify at the beari.nc should CO!IIlKt tile Na!Ural Resoun:es Committee 110 
later a-t S:OO· pm EST 011 Friday, Man:h 19tllat 202122S-2761. 

Ill 
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'11.6. ~ouse of 1\eprestntatibt.i 
C:ommitttt on 

Jlatural Besouru1 
••ttnnatn. IK 20515-tUOl 

March 29, 1993 

Mr. Herbert S. cables, Jr. 
Acting Director 
National Park Service 
Department of the Interior 
Washington, DC 20240 

Dear Mr. Cables: 

DOH l'OUfiG. A&.ASM 
...::::-:.=~ Mttnl ....... ~_..,.,..., 
15l.fQINOio!,Utk'I'.~QMU, 

IIOUMf IMITM.OIIIlOCIII 
QWCl ~-W¥OIING 
JOI'tll..t~•.YMC .. Il ----·OO<IJUtnL~ -nll~.COLQMDO __,.. .. ~~ ......... _ ...., ___ 
MQWIDW~.~ 
.JAtiiiC*Il'-....u 

-·­..... _.... -----fDo~Ha.Wi.l,lti8W 
~SU.H~ 

on March 24, 1993, Associate Director John H. Davis testified at 
a joint Subcommittee oversight hearing on the process for 
selection of a new concessioner at Yosemite National Park and the 
proposed concession contract resulting from that process. 

To supplement Mr. Davis's testimony, I would appreciate the 
prompt receipt of answers to the following additional questions: 

1. Under the teras of the agreeaent and financial 
arrangements for transfer of the Yosemite Park and 
curry Company (YPC) to a new concessioner, what portion 
or each payment by the new concessioner will have the 
effect of reducing YPC's possessory interests in 
Yosemite National Perk, end what portion will instead 
be payment tor other assets of YPC and interest? 

2. Under whet circumstances (aside from action by the 
Secretary to terminate the concession contract) could 
action be taken by MCA or other party to whom such 
payments ars owed in order to protect such party's 
security interests with respect to the transfer of YPC, 
and what results could this have on the relationship 
between the concessioner and the National Park Service? 
In the event of such action, what options would be 
available to the govarnaant to assure that all YPC 
possessory interests in Yosemite would be extinguished 
at the end of the 15-year life of the proposed 
contract? 

J. The proposed contract evidently specifies that neither 
the Government Improvement Account nor the Capital 
Improvement Fund can be used to defray the costs of 
•routine, operational maintenance of facilities or 
housekeeping activities" and that nothing in the 
requirement for payments into that Account and Fund 
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Mr. Herbert s. Cables, Jr. 
March 29, 1993 
Page 2 

"shall lessen the responsibility ot the Concessioner to 
carry out the maintenance and repair• ot either 
government or concassionar improvements. Assuming that 
the proposed contract is finalized, what steps would 
the National Park Service take to assure that the , 
required •routine, operational maintenance• was carried 
out by the concessionar? Would the Service expect to 
prepare and periodically revise a maintenance schedule 
or siailar plan? What role would the concassionar play 
in determining what maintenance was required and how it 
would be carried out? 

4. What aachanisms does the National Park Service plan to 
establish in order to account tor the purposes tor 
which disbursements would be made from the Government 
Improvement Account and the Capital Improvement Fund? 

5. The proposed contract evidently would leave open the 
possibility that the new concessionar could expend its 
own funds (rather than make usa ot disbursements trom 
the Government Improvement Account or the CApital 
Improvement Fund) to make investments in Yosemite ot 
the type which, ·under law, would result in the 
concassionar obtaining a possessory interest, (although 
Section 13(b(2) ot the draft contract distributed to 
bidders does specify how such possessory interest would 
be valued). Why should any such.invastaents--and the 
consequent obtaining ot possessory interest--be 
permitted? Isn't it exactly to avoid such a result 
that the Capital Improvements Fund would be 
established? What steps will the National Park Service 
taka to prevent such investments and the acquisition ot 
such possessory interests by any new concessioner? 

Because ot the importance ot these issues, and so that we can 
take the requested information into account in consulting with 
Secretary Babbitt on this aatter, please provide answers to these 
questions no later than the close ot business on April 7, 1993. 

ca F. Vento 
Chairman, Subco .. ittaa 
on National Parks, 
Forests and Public Lands 

cc: Chairman George Millar 
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United States Department of the Interior 

INIIPLYID'DTO: 

C3823(680) 

Honorable Bruce F. Vento 

NATIONAL PARK SERVICE 
P.O. Box 37127 

Wuhington, D.C. 20013-7127 

APR 12 Rl3 

Chairman, Subcommittee on National 
Parks, Forests and Public Lands 

House of Representatives 
Washington, D.C. 20515-6201 

Dear Mr. Vento: 

We are pleased to be able to respond to your letter of March 29, 1993, requesting further 
information about five questions concerning the new concession contract at Yosemite 
National Park. 

1. As of the closing, Yosemite Park and Curry Company will give up its claim to 
possessory interest compensation. The new concessioner will have no such interest in 
existing real property assets. In place of the Music Corporation of America's, Inc. 
(MCA), current contract rights to be compensated by either the Government or a 
successor, is a right to be paid a specific amount of money by the new concessioner. The 
right will be documented in the form of a loan to the new concessioner for the entire 
amount owed and is secured by collateral in the form of a lien on the assets of the 
company at the time of transfer. Possessory interest is eliminated in favor of the loan. 
For this reason, there is no possessory interest buy down to account for. 

2. The new concessioner will be responsible for the payment of the loan provided by 
MCA. If there is a default under the Note or Deed of Trust, the holder of the Note can 
assume control of the property and select a substitute concessioner. Personal property not 
necessary to carry out the obligations of the contract can be sold but the proceeds must be 
paid against amounts due on the Note. The substitute concessioner assumes the 
obligations of the concession contract and the Note and Deed of Trust. 

The Director's right to terminate a concessioner remains intact. In such a case, the holder 
could nominate a new concessioner. 

If the Note and Deed of Trust should remain unpaid at the end of the current contract the 
Director must require a new concessioner to pay off the balance due or allow the holder to 
nominate someone to do so. That would be under the terms of the then new contract. 
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3. The draft Concession Contract at SectionS includes thlee ideas: (1) !bat lbe 
concessioner is responsible for all maintenanee of both ~ and Govcnunent 
improvements, (2) !bat the Government will periodically inspect lbeir wort, and (3) !bat 
there will be a Maintenanee Plan. 

Tbe conc:essioner carries out its maintenance xapoosibilities with an extensive 
maintenance program through its own employees and a variety of contract services. 

Tbe Service requires its concessioners to conduct main~e~~ance within the guidelines 
provided in Maintenanee and Operating Plans, Exhibits I and 1 to lbe contract, and then 
evaluates the results through a systematic oversight program. Tbe plans are developed in 
consultation with lbe conc:essioner but are ultimately under the control of the 
Superintendent. 

As part of the National Park Service's Concession« Review Progmn, park staff condqct 
formal periodic evaluations of each concessioner facility. Tbese are done a minimum of 
thlee times each ytm for ytm-round facilities and twice per }'Qf for seasonal facilities. 
The manner in which facilities are maintained is an integral part of these formal 
evaluations and, ~ necessary, specific couective actions are rcquino;d by a stipulated 
date. This prognun yields an annual rating concerning lbe quality of perfonnance. Its 
application provides a forum for discussion and resolution of problems, including 
maintenanee problems. 

In addition, and based upon the Maintenance Plan, park and concessioner staffs will 
conduct annual joint inspections of all facilities used by the concessioner to determine the 
maintenance work needed. 

Based on lbe annual joint inspection and deficiencies noted during periodic evaluations, 
and as further required by the Maintenance Plan, the concessioner will p~ a list of 
maintenanee needs and an annual maintenanee program proposal wbich will be submitted 
to the park Superintendent for review and approval. This annual maintenanee program 
will list specific projeers and the manner in which the concession« intends to execute its 
maintenance responsibilities for the year. 

With lbe contract requirements, the Concessioner Review Program, the extensive 
Maintenance Plan included in the contract, and the use of the audited Annual Financial 
Report required from the concessioner to monitor lbe amount of money lljlellt on 
maintenance, we have good control of the maintenance area. 

4. Disbursements from the Government Improvement Account and from the capital 
Improvement Fund are controlled through the procedures at Contlllct Exhibit G. Before 
funds are spent from either source, a project must be nominated (see Exhibit G, 
Attachment l) and prioritized. This is done by the park and reviewed by the Regional 
Director. 
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'Ibe general purposes of the account and of the fund ate described in the conttaet language 
including Exhibit G. The fund is small and will be needed, for the foreseeable future, to 
do historic preservali.on on the Wawona Hotel, which was built at the tum of the century 
and still U5ed as a hotel. The account will carry out the projects nlquiml by the 
Concession Services Plan and the Housing Plan. 'Ibe range of activities is very diverse 
including demolition, new construction and rehabililation. 
The Exhibit G procedure should allow us to establish priorities in an Oiderly way and 
respond to difficulties as they arise. The park expects to hire an engineer and a Financial 
Analyst to focus on this work. Those requests a1e included in the park's 1994 budget 
request. 

S. The inclusion of a conttaet clause providing for posses:501y interest does not give the 
concessioner a right to make such an investment. The Service's approval is required prior 
to making any capital investment, including those in which a concessioner may gain a ·· 
posses:501y interest. A possessory interest investment by the concessioner would only be 
approved in the unusual circumstance where the Capital Improvement Fund was 
insufficient to properly fund a needed facility or capital improvement, and then only with 
specific Service approval. 

We agree that we ate better off if possessory interest is managed or limited. We agree 
that the structure of the Government Improvement Account or Capital Improvement Fund 
allows us to avoid the possessory interest issue. That is one of the advantages of such 
arrangements. The final language at section 13(b)(2) of the concession conttaet values 
possessory interest at original cost less stnight line depreciation over the useful life of the 
asset but not to exceed 30 years and without revaluation. 

Sincerely, 
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STATEMENT BY: 

NATIONAL PARK HOSPITALITY ASSOCIATION 

BEFORE THE 

NATURAL RESOURCES COMMITTEE 

U.S. HOUSE OF REPRESENTATIVES 

MARCH 24, 1993 
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Mr. Chairaan and Meabers of the Subco .. ittees: 

As you know, our organization represents the companies, many 
of which are small businesses, family companies, which provide 
visitor services in the National Parks. We have been known for 
many years as The Conference of National Park Concessioners, but in 
our Annual Meeting this year, our membership voted to amend the 
name to National Park Hospitality Association because they felt 
those words better expressed what our members do. 

We, obviously, have an interest in what is happening in 
National Park concessions contracting and especially, at this time, 
the forthcoming contract with the new concessioner at Yosemite 
National Park. Since the actual text of the new contract is not 
yet known, we will address our remarks to both the procedure of 
this contract award and to some of the basic principles which we 
feel must be considered for every fair and balanced concessions 
contract in the future. 

USE OF NATIONAL PARK FOUNDATION 

When the ownership of Yosemite Park and Curry Co. was 
available for purchase sometime ago, then Secretary of Interior, 
Manuel Lujan, Jr., improperly injected the services of the National 
Park Foundation into the sale and transfer arrangements. National 
Park Foundation, organized as a fund-raising support organization 
for the National Park Service, was used as the holding agent for 
the majority of stock of Yosemite Park and Curry Co., pending the 
selection of a new concessioner following the September 1993 
expiration of the present contract. 

The purpose of using the Foundation was simply to have an 
organization in control of the incumbent concession company so that 
the preferential right of renewal, a provision of the expiring 
contract, and a provision of the National Park Concessions Policy 
Act, would be waived when the new prospectus was presented 
soliciting responses for the new contract term. This was 
accomplished of course since the Secretary of Interior is the 
Chairman, and the Director of the National Park Service is the 
Secretary of the National Park Foundation, and their desires were 
implemented by the Foundation control of the incumbent company. 

This raises serious questions of conflict of interest and 
diminishes the value of the Foundation for legitimate and important 
functions for which it was created. The serious mistake of using 
the National Park Foundation in this manner should not be repeated 
because ultimately it will plunge the Foundation into issues it is 
not capable of handling and its usefulness will be severely 
reduced. 
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USING THE CONTRACTING BROCBSS TO DEPRIVE ACCBSS 

There is a misconception that Yosemite National Park is more 
crowded than ever and that public access must be limited. The truth 
is that far more visitors stayed overnight in the park during the 
1950's than today. National Park Service figures show that during 
the 1950's 50,000 persons stayed overnight in Yosemite in the peak 
season, as compared with 7,600 persons per night during the peak 
seasons of the past 48 years l The General Management Plan for 
Yosemite sets overnight visitor use at 7,711 persons, which the 
present use has not yet reached. 

There has been no new construction by the present 
concessioners for 20 years and since MCA took over management 18 
buildings, a woodyard, and a storage area have been removed from 
the east end of Yosemite Valley, freeing up over 5 acres of land. 
Yosemite Park and curry Co moved reservations, purchasing, 
freightlining, warehousing, large vehicle maintenance and a 
commercial laundry from Yosemite Valley in the early 1980's. 

Much attention is given to the traffic problems of Yosemite. 
The truth is that 600 parking places have been removed by NPS with 
no alternative parking or transportation put in place. Rangers are 
used for traffic control but are only needed about 5 times a year. 
It is not logical to consider extreme solutions such as monorails, 
or steam, electric or solar trains, nor parking garages, in order 
to bring immediate and effective improvement to the traffic 
problems. 

Not it is understood that in the new concessions contract 
there may be plans to actually reduce lodging by 15% and to reduce 
other services in the park and it would appear that the contracting 
process has been used, despite the accomplishments enumerated 
before, to reduce public access. About 94% of the land area of 
Yosemite National Park is now in wilderness classification. A very 
small percentage of the entire land area is seen by the visitors 
and less than 1% of the land area of the park is utilized for all 
visitor services, including facilities and roads. Alternatives for 
the management of visitors at certain times may be necessary but 
the concessions contracting process should not be used to limit 
access. 

What is needed in the National Parks is encouragement for the 
visitors to stay long enough in the parks to participate and become 
educated in the interpretive process, to understand the 
significance of the values of our National Parks, and then to 
translate that understanding into tangible citizen support for 
National Park Service needs at the community and governmental 
levels. This cannot be accomplished by reducing public access and 
erecting barriers to visitor usage and enjoyment. 
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GOVERlOIEN'l' ACQUISITION OF POSSESSORY INTEREST 

Part of the reality of the new contract will be the government 
ownership of what has been Yosemite Park and curry Co.'s possessory 
interest in visitor facilities. For this transfer of the security 
interest, not to be confused with fee simple title which always 
vested in the government, the new concessioner must pay MCA a 
reported $62 million plus interest over the payout during the 
contract term. What result can be expected from this change? 

With the exception of the Ahwahnee Hotel, which has historical 
significance, most all other buildings involved are utilitarian 
buildings used to serve the visitors. There is no special meaning 
in having the security interest or possessory interest acquired by 
the government because the buildings will continue to serve the 
same purpose as before. There are , however, several adverse 
results which should be carefully considered: (1) With complete 
ownership in the government, there will be no incentive for 
concessioner investments in the facilities, except for required 
ordinary maintenance. During its tenure, MCA reinvested more than 
$128 million through 1991 in capital, repairs and maintenance and 
in environmental remidation expenses. The capital alone is 
approximately 75% of the net income earned by MCA~ (2) the loss of 
tax revenue to local jurisdictions, such as Mariposa county, will 
be substantial since the possessory interest of the concessioner is 
the basis of the largest private tax base in the county, yielding 
substantial amounts for the support of schools, roads and other 
needed county services. Thus, what appears to some as a great gain 
for the government may likely result in unnecessary financial 
burdens with direct adverse effects upon local government; (3) As 
the government acquires the concessioner's possessory interest in 
the facilities, there will be added to the number of National Park 
service regulators additional personnel to oversee repairs, 
maintenance and the environmental quality of the management of each 
function. This inevitably means a greater human impact in the park 
with more employees requiring housing, schools and roads in 
addition to the added taxpayer burden for salaries and benefits; 
and (4) With private-sector investment in park facilities comes an 
appreciation in the value of those assets which provides an 
incentive for the private sector to enhance the value of that 
investment. Government acquisition of possessory interest means 
that this incentive is lost resulting in greater inefficiencies. 
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'l'HE EFFECT OF <XliiPB'l'ITIVE BIDDIIIG 011 'l'HE SBLBCTIOII PROCESS 

When Congress attempted to define the balance between fees 
paid and other considerations of importance in selecting a 
concessioner, it wisely intertwined several objectives. Section 
3 (d) of the National Park Concessions Policy Act (P. L. 89-249) 
directs that franchise fees as a percentage of the gross revenue 
"shall be determined upon consideration of the probable value to 
the concessioner of the privileges granted". Then it defines that 
value as "the opportunity for net profit in relation to both gross 
receipts and capital invested". But the restraint placed on the 
concept of awarding contracts to the highest bidder is significant. 
The Act states: "Consideration of revenue to the United States 
shall be subordinate to the objectives of protecting and preserving 
the areas and of providing adequate and appropriate services for 
visitors at reasonable rates". 

If the objective of awarding concessions contracts to the 
highest bidder is paramount, then the spirit of that balance is 
lost. The National Park Service must weigh many factors, including 
the amount of fees to be paid, in awarding contracts. There is no 
suggestion here that the company selected is not worthy or entitled 
to the contract award, but only to question what appears as an 
unusual attention paid by NPS to the bid figures. This is ironic 
when it appears that the actual franchise fee to be paid under the 
new contract would be "nothing". The present concessioner which 
has been criticized for paying a low fee of .75 of 1% gross has 
also invested millions in the facilities, with after-tax profit for 
1991 of $5.3 million on revenues of $87.2 million or 6% of gross, 
below many industry averages. 

congress wisely saw that an unprofitable concessioner would be 
of no value to the National Parks, unable to pay its fees and 
unable to adequately serve the visitors satisfactorily. It 
provided in the National Park Concessions Policy Act the directive 
that "The Secretary shall exercise his authority in a manner 
consistent with a reasonable opportunity for the concessioner to 
realize a profit on his operations as a whole commensurate with the 
capital invested and the obligations assumed". 

The danger of the emphasis on the high-bid, competitive system 
is that it is difficult to obtain the balance outlined by the 
statutory guidelines with this procedure. A heavy reliance on high 
fees as the paramount factor in selecting concessioners could 
produce -ny proble- for the National Park Service in the future. 
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IIHA'fBVER BAPPBIIED '1'0 BUILDDIG PAR'1'11ERSH1:PS? 

In conclusion, one might ask: Whatever happened to building 
a meaningful partnership between the private sector and the 
National Park Service? Many Superintendents, pressed with all the 
daily pressures of managing the park, have said that one of the 
strongest alliances for accomplishment of their goals was the 
partnership with their concessioner. Many things have been done by 
the private sector concessioners that Superintendents could not 
otherwise have accomplished working alone. The partnership has 
worked best when there has been consultation which has built trust 
and responsibility to accomplish the co1111110n goal of park management 
and service to the visitors. 

In recent years there has been serious erosion in this 
partnership theory. Congress must weigh carefully whether it 
desires to divorce this relationship after many years of success or 
whether it more wisely could encourage it and work to strengthen it 
as it continues to be a strong element of success in our National 
Parks. 
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Robart Redford Teatimony 
on The I8sue Of The 

X.Q$~.noll...Air-l'.AtUS_gmmmBAiu 

u.s. House of Representat1vea Natural Resources 
comaittee Haarinq March 24 1 1993 

On January 29, 1992 I jci•d hundreds of concerned 
citizens in testityih9 at the oseaite Concession Services 
Plan Public Meeting held in Angel••· As I mentioned 
that evening, Yoaea1te is close to •Y heart. I worked 
there, learned to cliab there,! and through the years I've 
enjoyed its immense beauty and~splendor. But, the Park is 
not the same Park it was 40 Y•rr• ago. 

Through my involvement in1 creating the documentary, 
Yosemit~; The fate of Heaven. ~y worse fears were confirmed 
several years ago as I saw the:aheer magnitude of the 
problems and challenges ourren~ly facing the Park. It only 
furthered my resolve and commi~ment to the preservation of 
this magnificent natural wonder. 

Ultimately, •ore than 250 people testified at four 
public hearinqa on the Yoaemit• Concession services Plan and 
an additional 4,000 others sen~ comments by mail. What 
emerged was aiynificant public1concern about the level of 
commercial act vity in the Yos~mite Valley, the failure to 
comply with the goals set fort~in the 1980 General 
Management Plan, and the loss f the tent cabins which would 
limit acceas for those with lo er incomes. Unfortunately, 
many of these concerns did not find their way into the final 
Concession Services Plan. 

Yosemite bids were due on ovember 16, 1992. The Park 
Service opened them on November, 30. Two short weeks later, 
in the waning days of the Bush ~dministration, the next 
concessionaire was chosen to be, in char9'e of a $2 billion 
contract over the next 15 years! In two short weeks, 
Delaware North, a concesaionair~ in race tracks and the 
Boston Garden, was Chosen to ma~age the concessions for the 
crown jewel of the national parks. 

I have not seen all bids and plans submitted to the 
Park service, but my criticism pf the process persists 
nonetheless. Why were the conof'rns of thoueand& of citizens 
ignored in the final plan? Ho could such a monumental 
decision be made in just two we ks? How carefully could 
plans and bids have been analyzid in 14 days? 

My differences with the Bu h Administration on 
environmental policy were conai,erable and I spoke of them 
publicly. For me, the fact thai this monumental decision 
was made so quickly by an Admin stration which had just been 
voted out of power, is somethin which should be questioned. 
It's not a decision which snoul be allowed to be slipped 
under the door on your way out of office. It'• far too 
important. ! 
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The aanagament of our na~onal parka and the awarding 
of concession contracts requi~s a new outlook and the 
setting of new environmental standards. I believe the 
current Administration should -ake the decision and that 
they, too, ahould be charqed w~th takinq adequate time to 
carefully analyze and oonaider.sucb important and 
complicated matters. After al!, the way Yosemite goes, is 
the way the Park Service will eal with the major contracts 
for our other National Parks. 

Tha new Administration and The National Park service 
have a responsibility to the erican people to ensure that 
the next Yosemite concaasionai e has a greater concern for a 
more natural visitor exparienc and to make the priority 
preserving the natural environ ant, rather than exploiting 
it. It's not clear that the o nceaaionaire chosen for 
Yosemite baa presented a plan lo address either adequately. 

I join with others testify ng today in askinq that all 
bids submitted be more adequat ly reviewed by a appropriate 
and balanced team of accountan~s, financial analysts and 
natural resources experta prio to submitting a choice of 
Yoaemite concessionaire to Con resa. I thank Reps. Miller 
and Vento for conductin9 this .nforaational hearin9. 

Thank you. 

(Written submiaaion on March 2 , 1993) 
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Testimony of Randolph C. Read 
V0181Y1ite Park SeMcls, LP. 

IWoJ8 the Subcommlllee on 
Ownight and lfMIIigations 

BefoN the Subcommitlee on 
Notional Parb, Foresls and Public lands 

Marth 24, 1993 

Honorable Geo..ge Miller 
And 

Honorable BI\ICll F. Vento 
Chairmen 

I. !NIRQQUCTORY SUMMARY 

Yosemite Parle Services, L.P., submiffed the best overall offer to the National Parle Service 

for the concession contract at Yosemite Notional Parle. By misNading and misunderstanding 

the Yosemite Park Services proposal, the National Parle Service incorrectly found it"unsatisfac:to-

ry,11 despite the fod that, at worst, the proposal was ambiguous, and the National Parle Service 

easily could, and should, hove clarified its misreading of the proposal. The National Parle Serv-

ice mistakenly found the funding commitment letters $Ubmitted with Yosemite Parle Services's 

proposal to be ambiguous, and thus concluded that the proposal was "unsatisfactory." This 

finding is in fad based on a complete misunderstanding of the Yosemite Parle Services proposal, 

and could have been corrected by a telephone call, just like the telephone call the Notional 

Park Service placed to DelawaN North Companies, Inc. (Delaware North), but not to Yosemite 

Parle Services. The failure to at least make a telephone coli to Yosemite Pork Services for clorifi-

cation purposes, when just such a telephone call was placed to Delaware North, was a viola-

tion of National Parle Service procurement regulations. 

93-649 0 - 93 - $ 
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Yosemite Park Services is the only offeror that proposed both: (1) no limitation on ac-

ceptance of environmental liabilities, and (2) a Capital Improvement Fund (CIF) contribution 

that under all circumstances equols or exceeds the National Park Services' requirements. Dela-

ware North's offer did not propose a CIF as high as Yosemite Park Services,' and Delaware 

North's proposed CIF contribution does not satisfy the National Park Services' requirement that 

the CIF contribution be at least five percent. Therefore, on its face, the Delaware North propo-

sal should have been roted • unsatisfactory. • 

Yosemite Park Services con only conclude that the National Park Service selection pro-

cess was flawed. The National Park Service's Evaluation Panel conducted a hurried evaluation, 

making a selection decision in only ten days. This unreasonably short evaluation period re-

sulted in incomplete analysis of the six competing proposals, and in careless errors. Thereafter, 

the Selection Panel merely accepted these flawed evaluations, and failed to conduct the re-

quired overall, comparative assessment of the competing proposals. A5 a result, the Secretary 

of Interior was not presented with a reasoned choice among competing offerors, as all offerors 

other than Delaware North were eliminated, and Delaware North was selected by default. 

The National Park Service breached the legal requirement in its own procurement regu-

lations to seek clarifications from all competing offerors. The National Park Service breached 

its announced source selection plan by choosing Delaware North by default, rather than 

through an assessment of the relative merits of the competing proposals. 

Yosemite Park Services has requested the Secretary of Interior to review the evaluation 

of its competing proposal and the entire process centering around this flawed procurement. 
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II. BACKGRQUNP 

After the purchase af MCA by Matsushita in 1990, the National Park Service and MCA 

reached an agreement whereby it was agreed that the existing concessionaire, Yosemite Park 

and Curry Company, would not compete for the renewal of the Yosemite concession contract. 

The National Park Service was thus presented with the opportunity to establish a more fovorable 

contract with a new concessionaire. 

In early 1992, the National Park Service issued its •prospectus• for Phase I of the com-

petition. It received numerous inquiries and a number of proposals. A review was conducted, 

and the National Park Service decided that twelve offerors, including Yosemite Park Services, 

were qualified to submit proposals in Phase II. The National Park Service issued the Phase II 

prospectus on July 15, 1992. Yosemite Park Services was one of six offerors who submitted 

proposals in Phase 11)1 

The proposals were reviewed by twa separate panels: an Evaluation Panel and a Selec-

tion Panel. The Evaluation Panel commenced its review of the six Phase II proposals on De-

cember 1, purportedly analyzed each, prepared written reports on each of the six proposals, 

and concluded its functions on December 10, 1992. Over the following seven days, the 

Selection Panel reviewed the findings of the Evaluation Panel, supposedly conducted its own 

objective, overall analysis of all six proposals, prepared a memorandum and issued this memo-

randum and a selection decision on December 17, 1992 . .-

ll See the December 17, 1992, Memorandum of the Yosemite Concessions Selection 
Panel (Selection Memorandum), page 1 . 

., See Selection Memorandum. 

- 3-



222 

The Selection Panel found one of the six Phase II proposals to be unresponsive, and 

decided that four of the remaining five Ph~se II proposals were •unsatisfactory• in one or more 

respects as measured against the announced Phase II Evaluation Criteria.:.' Despite the an-

nouncement, in the Phase II Prospectus, that selection of the •best proposal• would be deter-

mined by assessing the relative merits of competing Phase II proposals against the announced 

Evaluation Criteria, in truth the Selection Panel employed a process of elimination and chose 

by default the only remaining Phase II proposal, submitted by Delaware North_, as the •best 

o~~eroll offer. •y 

Ill. YOSEMITE PARK SERVICES SUBMITIED THE BEST 
OVERALl QffER AND SHOULD RECEIVE JHE AWAAD 

If an objective, comporotive review is conducted of these offers, it will be determined that 

the best o~~erall offer wos submitted by Yosemite Park Services.}! Insofar as the key elements 

and requirements of the National Park Service are concemed, the following represents such an 

objedi~~e comporative analysis: 

A Emironmental Uabjlities 

Future environmental remediation and other such costs are known to be substantial. 

They are currently projected at between $800,000 and $900,000 per year, and offerors were 

told to assume a total of not less than $12.5 million over the 15 years of this contract. It 

should also be assumed that such costs may in fad substantially exceed that current target. 

Limitations, or •caps, • by the concessionaire on such environmental liabilities, therefore, will in-

:1 The Evaluation Criteria are submitted herewith as Exhibit 1 . 

Y Selection Memorandum, poges 7-8. 

}I Exhibit 2 submitted with this testimony presents the results of just such a review. 
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evitobly increase the costs, and thus decrease the returns, to the Notional Pork Servi.ce-ond 

the taxpayer. 

Only Yosemite Pork Services and Delaware North offered to accept responsibility for en-

vironmentolliabilities without restrictions. All other offerors put limits on such environmental 

liabilities and, because of the crucial importance of this requirement, were properly disqualified 

by the Notional Pork Service. 

B. CqDitgl lmprpyement fund 

Delaware North proposed on alternative contribution to the CIF of either 4.5 percent 

or 5 percent and, therefore, Delaware North's proposal does not satisfy the requirement that 

the Clf contribution be at least 5 percent. Phose II, Criterion. 16, specifically provides, in 

paragraph 4, as follows: 

While APPUCANTS are free to make whatever proposals they may 
feel appropriate, the SeiVice, in ils interno/ ano/ysi$, hos deter-
mined thot a OF proposal of less thon five percent (5%) is likely 
lo be considered insufficient. 

The Delaware North CIF contribution, on ils face, foils to satisfy this minimum 5 percent and, 

therefore, should hove been rated •unsatisfoclory.• further, it has now been generally con-

ceded by the Notional Park Service that Delaware North's alternative CIF contribution of 4.5 

percent, rather than the 5 percent CIF contribution used for evaluation purposes, will apply. 

As contrasted with the CIF contribution proposed by Delaware North, the Yosemite Pork 

Services contribution percentage commences at the required 5 percent level and, depending 

on certain factors, could range upward substantially beyond that. Except for the proposal of 

TW Recreationol Services (which was disqualified on several other grounds), Yosemite Park SeiV· 
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ices was the only one of all the offerors to propose a CIF contribution which always meeb or 

exc:.eds the minimum required percentoge. 

The Selection Panel used figures of 4.7 percent and 5.2 percent for Delaware North 

altematiw CIF contributions, apparently as a •present \'Oiue equi\'Oiency• for the 4.5 percent 

and 5.0 percent CIF altematiws actually offered. This • .2 percent• was not applied, as it 

should haw been, to the Yosemite Park Services proposal of a minimum 5 percent CIF. This 

multed in additional millions of dollors in the pRIISI!Inf \'Oiue number for Delaware North nat 

also credited to Yosemite Park Services, but should haw been.*' 

The National Park Service committed an-n more serious error in 8\'0iuating the Yo-

semite Park Services CIF contribution as if it were a steady 5 percent. In foct, Yosemite Park 

Services' proposal would actually produce CIF contributions substantially abow this number. 

These errors also illustrate the fad that the Selection Panel did not RtOIIy study the 

Yosemite Park Services proposal nor perform a fair, camporative analysis. If there is a compn~­

hensiw AIView and genuine comparison of these \'Orious proposals, the Department of Interior 

will find that Yosemite Pork Services offers n higher ronge CIF contribution than any other of-

feror and, therefore, is significantly ahead of all other offerors in this most important aspect of 

the procun~ment. ·Yosemite Park Services thus best satisfies the paint made by the Congress 

with n~sped to incn~asing the taxpayers' share of the profits earned in National Park Service 

concessions. 

*' Selection Memorondum, poges 5-6 • 
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f.S tO THE TWO KEY REQUIREMENTS OF ENVIRONMENTAL UABIUTIES AND CIF 

CONTRIBUTIONS, THEREFORE, YOSEMITE PARK SERVICES Wf.S THE ONLY SATISFACTORY 

OFFEROR. 

C. Eoyjronmeotql god Ngtiooal Pads Consjdergtions 

Yosemite Pork Services has established outstanding credentials for environmental sensifiv. 

ity through the individual members who will partidpate in these operations and through the in-

clusion of the Sierro Club, or a similar environmental group, on ib board and in ib operations. 

Moreover, Yosemite Park Services hos proposed to donate a portion of any profib from 

the Yosemite Concession to a trust managed by the Sierro Club and the Reod Foundation. 

These funds will be used throughout the National Park Service system. Yosemite Park Services 

has also proposed, at ib expense, to creole and operate, in the Park, a Yosemite Fine Ms 

Center for educational, cultural, and historical programs. 

This involvement of the Sierro Club ond other park-supportive octivities proposed by Yo-

semite Park Services wos specificolly acknowledged by the National Pork Service as •expressing 

an excellent understanding of their mission relative to park resources and visitor needs and 

dearly recognizing their role as an adjunct to the park experience. • 

Yosemite Park Services believes that the Department of Interior will find that no other of-

feror matches Yosemite Park Services's credentials and spedfic commitments to support and 

enhance the mission of the National Park Service and the natural resources it administers. The 

only exception might be YRT, but YRT's proposol(as described below) was disqualified on twa 

important criteria and found highly questionable in other significont respecb. 

YOSEMITE PARK SERVICES, THEREFORE,IS THE ONLY OFFEROR TO MEET All THREE 

OF THE ABOVE-STATED KEY REQUIREMENTS . 

. 7. 
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D. Pnt-&Wing MCA Flngncjng 

While Yosemite Park Ser.ricet fully acc.pted the financial mponsibilitift of the existing 

MCA debt (some offero11 declined), Yosemite Pork Services olso has deYeloped o unique pro-

posal to replace this debt at o lower interest rate. This nat only oc:con:ls with the Notional Pork 

Service's expressed preference for oltemate financing (due to the complicated security ononge-

men11 of the MCA debt), but it olso shows the strong financial management credentials and 

creativity of the Yosemite Pork Services poriners. 

E. Compqrilon and Sum!'f!QD' 

One of the six offero11 in Phose II, California Noturol Resource Management, Inc., was 

deemed unresponsive (among other deficiencies, it propoted o fee llructure under which it 

would cho'fl• the Pork 3 percent of revenues).ll 

Of the remaining five offero11, Delaware North should have been rated unsatisfactory 

with respect to the CIF contribution since it proposed a ronge of percentages which admittedly 

would dip below the 5 percent requirement ond, at best, would barely achieve that minimum 

(see, obave). A vastly greater return to the toxpoye11 is offered by Yosemite Pork Services, 

whose CIF contribution percentage begins ot the maximum O.lowon~ Norlh contribution end 

extends upward dromoticolly. 

TW Recreational Services was properly disqualified en -rol grounds. For example, 

it refused to fully accept the environmental liabilities, and failed to commit to assuming the ex· 

isting MCA debt. The Notional Pork Service also noted that because of a recent leveraged buy­

out, certain debt covenants might well restrid the ability of TW Recreational Services to moke 

11 Seledion Memorondum, page 4. 
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the required $12 million capital contribution. Overall, the Notional Park Service found that the 

TW Reaeotionol Service propotal •canstitufel material changes ta the cantroct for the benefit 

of the ofl'eror" and • could not be ac:cepted • • • without resolicitotion of the propotal. •I! 

YRT was deemed unacceptable in twa categories. It limited its environmental liabilities 

and did not meet the financial capability criteria. Specifically, YRT had mised only $7 million 

of the required $12 million initial working capital. Yosemite Park Services, on the other hand, 

has not only mlsed the full $12 million in Initial working capital but, moreover, specifically rep-

resents that its financial partners have resources over a billion dollars and are fully ready and 

able to advance substantially more equity as necessary or appropriate.!! 

YRT was also deficient with respect to the CIF contribution. Specifically, the YRT CIF 

contribution was only 2 percent in the fil'$t four years. It mnged up to 6.1 percent after that, 

but only after certain profit participation issues were met. Since the profit participation matters 

are unknown at this point, it Is nat dear exactly what the OF contribution would be from 

YRT.J.W 

The remaining offeror, Amfac, was disqualified because It had so conditioned Its envi-

ronmental liabilities that an award •would require a resolicitation• of the proposed cantmct. 

Moreover, the National Pork Service questioned the stability of the Amfac financial position and 

fl Selection Memomndum, pages 5-6. 

'11 Yosemite Park Services Application, page 20 of 24. 

J.!ll Selection Memomndum, pages 6-7. 
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noted that it wos the offeror that had proposed the lowest CIF contribution (a ronge of 1. 9 

percent to 3.1 percent). Amfac should h<Mt been deemed unsatisfactory in that o"'o as well.lll 

BY OBJECTIVE, COMPARATM ANAlYSIS, THEREFORE, IT IS CLEAR THAT YOSEMITE 

PARK SERVICES SUBMITTED THE •BEST OVERALL OFFER. • 

IV. YOSEMITE PARK SERVICES WAS TREATED WRONGFULLY AND 
UNFAIRLY, AND mE DEPARTMENT OF INTERIOR WAS THUS DEPRIVED 
Of A REAL Q10ICE 

As described above, Yosemite Pork Services wos found •unsatisfactory' with "'sped to 

only one of the evaluation criteria: that it failed to submit a sufficiently firm financial commit· 

ment of $12 million in equity far working capitol. The Selection Panel concluded, the"'fo"', 

that an award to Yosemite Park Services would me"'ly *give YPS on option on the con-

troct.•lll 

1. The Seledion Panel MiluncJentood the 
Y011111Dt Pqdc Seryjgts Offer 

This •unsatisfactory• roting wos based upon a total misunderstanding of the Yosemite 

Parle Services proposal. In its·formol tronsmittalletter doted November 16, 1992, Yosemite 

Park Services used the language p"'scribed by the Parle Service in unequivacolly stating its firm 

commitment to fund the $12 million in equity os working capital: 

We also agree 1o provide the Nofionol Parle Service within thirfy 
days of the pr8senlofion of the final Concession Contmct binding 
commitments lor the financing proposed by our offer and agree 

lll Selection Memorondum, poges 4-5. 

lJI See Criterion 15, Exhibit 1, poge 6 . 
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lo make fhe requintel $12 miRion initial capital investment in the 
NEW CONCESSIONER as of ill fonnclion.W 

Moreover, the proposal contained supporting documentation in the form of financial 

statements and a pn:>jec:ted balance sheet expmsly thowing the S 12 million in equity as work­

ing capital, thus further establishing this firm commitment and sofisfaction of Criterion 15. 

Specifically, the Yosemite Parle Services "STATEMENT OF FINANCIAL POSITION" as of 

November 16, 1992, shows, 

Limited partnership su~ption A~ceM:Jbles $ J 2,000,000W 

And the Pro Forme Balance Sheet for the proposed operating company states, 

Cash $ J 2.000,000W 

This deer statement of commitment wos also repeated in the Yosemite Perle Services 

pn:>posal, Part V, •financial Operations and Financing, • at Paragraph 5, •Equity Contribu-

The Selection Panel ignored these portions of the Yosemite Perle Services proposal and 

seized, instead, upon the following sentence in the November 12, 1992, supporting letter from 

one of the limited portners: ~is commitment to fund is subject to the approval by the Notional 

Pork Service and [the limited portne~, at their sole discretion, of the Concession Contract and 

W Yosemite Park Services Application, page 7 of 26. 

~ Yosemite Pork Services Application, poge 10/4 of 7. 

l1l Yosemite Pork Services Application, page 10/6 of 7. 

W Yosemite Parle Services Application, page 22/3 of 10 • 
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any other required documentation and agreements.~!ZI The Selection Panel saw this as con-

flicting with the firm commitments stated elsewhere in the proposal. 

In reality, this statement in the commitment letter merely reflects the fact that following 

the evaluation and designation of an awardee, the National Park Service would negotiate a 

final version of the proposed concession contract with the designated awardee. This is also 

specifically recognized in the National Park Service press release of December 17, 1992, which 

concludes with the statement that •final contract implementation still needs to be worked 

out ..• . ~w 

The statement in the commitment letter, therefore, was wholly in accord with this proce-

duro! aspect of the procurement. It did not and was not intended to reserve merely an •option• 

for Yosemite Pork Services and should not hove been so construed. To the extent the Selection 

Panel saw an ambiguity between this statement in the letter and the other firm commitments in 

the Yosemite Park Services proposal, it should have sought clarification from Yosemite Park 

Services. 

2. The Selection Panel Should H<Mt Sought 
Clarilcalion of an Apparent Ambiguity 
as to the Yosemite Park Services Commitment 

If the commitment letter was understood by the Notional Pork Service to conflict with the 

firm commitments elsewhere in the proposal, and assuming a legitimate question or doubt was 

presented about whether Yosemite Park Services was firmly committing to the $12 million in 

equity funding, the Selection Panel, at the very least, should have sought clarification. Indeed, 

!Z1 Yosemite Park Services Application, poge 22/8 of 1 0 . 

.!If Selection Memorandum, page 11 . 
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1he • APPLICATION• action of the Phaee II PIOif*:lul...-ly piOYidet that in the •&aluation 

of Propo.als• the Park Service •may Yll'lfy lnformotion ond clarify pointl at It fM!s nec:eiiOI'f." 

Monlowr, YOMmite Park S.Mc:es made the following ~~~qXeU ...-ntatlon In its proposal in 

a. of any lack of infonnotlon or misunderltandlng br the Pork Service: 

YPS il willing to ptfNide the Nafionoll'orlc SefVIc:e with any addi-
fional wti8cation or IUppotf it might AlqUIMt to svbslonfialll the 
CM:Iilobilily .ol fflia commlfmenf ol $12,000,000. If furfher such 
aubsfanfialion il IWqi.Ht5flld, YPS will tnpond to such request 
pmmplly.W 

The ~of this 4lfi'Of' b, the Seleclion Panel in faihng to IMic dariftclation II greatly magni· 

ted b, the fact that, in the a. of Delawant North, It did plaCe o 1Mphone coli and rwc:eMid 

cloritlcotion; i.e., 01 to 1he propoled O.lawa,. North CIF contribution. The fallu,. to make o 

limllor phOne coli to clarify the Yo.mlte Park SeMc:es proposal not only lhoWI poor Pf'OCU,._ 

ment ~ but, mont importonlly, COI'IIIItutel a Wolatlon of 1he Notional Park s.Mc:e's 

own r.gulationa. Speciflcolly, NPS-48 pn:Mdes, In pertinent part: 

F. CLARIRCA110N OF PROPOSAL DETAILS 

If one ollitrar II giwn the oppodunlty to IUbmlt additional infor-
mation, all olhen~ sltovld olao be ollowed lo do ao. 

(Emphatia added). 

If the Sel4ldlon Panel had tought clariftcollon from YOMmlte Park S.Mc:es, all doubt 

would ha¥1 been ntmoWid 01 to the $12 million funding commitment, and the.. would ha¥1 

been no basil far the~ ruling. 

This fallu.. to clerify with nnpect to Yo.mlte Pork SeMc:es olto ..tlecll the fact that the 

Selection Panel did not truly conduct a thoRIU(Ih, comporotiw miew of on the ·.-pom~w pro-

W Yoallmite Park SeMc:es ApptiCOflon, page 22/4 of 10 . 
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potals. Instead, it hod nanowecl the choice down to Delawant North and that is appantntly 

why only O.lawant North ntceiYICI a dariRc:ation telephone call. This serious ftaw in the pro-

cuntment procus may easily be ntctlfled, -n at this point. Since the proposals ant still under 

AIYi-, the Secnttary should demand that the National Parte Service undertake such clarifications 

as to Yosemite Parte SeNices and other oftiercrs as may be appropriate and necessary. If such 

communications ant kept to puntly •dariflc:ationl, • and not •cr.ICUIIions, • an entintly ~round 

of best and final offers, will nat be required. Clariflc:ations could be accampllshed quickly, and 

is required by the National Parte Services' own procuntment regulations. 

3. Sira YOIMIIIIe Parte SeMces' Phase lltepnlsentation Woa 
Salilb:toly, the Same Repw.llalion Abo Should Hcwe 
Bw $eHxPY in Phcat I 

A primary ground for finding a Phose I propo10l satisfactory, and the offeror qualified 

to submit a further proposal in Phose II, was a finding that the proposal had adequately coin-

miffed to Provide the $12 million initial equity capitol.»' The ntpntsentations. in the Phose I pro-

posal by Yosemite Parte Services, thentfore, -nt deemed by the National Parte Service to be a 

sufl'icient, firm, and detoiled commitment of the $12 million.Zll The ntpresentations in the Yo-

semite Parte Services Phase II proposal -nt subStantially the some, if not stronger. Thus given 

thot Yosemite Parte Services had specifically identified in Phose I the sources of its equity fund-

ing, the approvol by the National Parte Service of Yosemite Parte Services' Phase I proposal 

»' Selection Memorandum, poge 2. 

Zll This dear commitment by Yosemite Parte Services in both Phase I and Phose II is in 
sharp controst with the YRT proposal, which advised that it had raised only $7 million of the 
required $12 million. See Selection Memorandum, poge 7 . 
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should be deemed satilfadoryfor Phate II, as no futtherfund placement ac:livitles _,. requlntd 

thentoflw. 

Yotemile Parle Servicu 101.19ht and ntCitMd tpedftc confirmation from the 1\!otional Parle . 
Service ofllclal designated as the offidal contact, 1flat the Phase II propoiCII would be ICiflafoc. 

tory if it wos ·subttantially the ICIIM as the Phate I propoiCII. Speciftcolly, in early Nowmber 

1992, Randolph C. Read, Pmident of Yotemile Parle Sei'Yicu's general partner, made a teJe. 

phone col• to Martin NieiiCin of the National Parle Service to ask what wos requintd to compln 

the financial capability ntquintment in Phate 11.111 Mr. NieiiCin did not pn:wKJ. any tpedftc dor-

illcation of the requirements. Mr. Read, 1hentl'ont, told Mr. NieiiCin 1flat Yosemite Parle Services 

intended to make similar ntpnttentolions and to submH the ICime type of supporting letters as 

had been satisb:tory In Phate I. Mr. Read wos told by Mr. NieiiCin 1flat this would sufllce: 

"That ICIUncfs fine. 11 

5. The Nalionol Pask S.W:. Should HIM Gv.t a-Nolicl of Qilant Phspt • Slgndgrda 

If the standards_,. c:han9ed for Phate II (i.e., difl'entnt, higher standards_,. to be 

applied), the National Parle Service, ot least, should ha-.. brought that deotly to the otlention 

of Yosemite Parle Sei'Yicu (and other ofr.ronl). No such notice wo• ~-

'Ill The COYer page of the Prospectus designoted Mr. NieiiCin as the oftlciol Parle Service 
repruentatiYe for telephone inquiries. 
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6. The Nalional Parte Service Could tlawe Requhd A Spedk 
Fonn Of Commitment Litter- But Elec!ed Nczt To Po So 

If the fonn of the commitment letter the National Pork Service desired was of such para-

mount importance, it could how easily c:onwyed this requintment to the offerars in the Praspec:-

tus by requiring that o spec:ifk: fonn of commitment letter be induc:led with each competitiw 

pn:~pasol. In foc:t, the National Pork Service did just this yery thing for the transmittal letter nt-

quired of all offerors. 

The National Park Service thus erntd in at least six ntspec:ts in rating Yosemite Pork Serv-

ices unsatisfoc:tory as to the S 12 million commitment. 

B. • The Pmc:urement Prpqm Was 5memicqlly Elgwed 

1. The Eygluqtjon Period Was Unregsonab!v Short 

The six proposals ievi~ed by the Selection Panel numbensd many thousands of pages 

cowring the extensiw, detoiled and complex requintments of the National Pork Service Prospec:-

tus. Yet the Evaluation Panel completed its revi- and analysis and came up with a ntcommen-

dation in only the ten days ftnduding Saturday and Sunday) from December 1 through Decem-

ber 1 0, 1992. Thereafter, the Selection Panel supposedly studied the findings of the Evaluation 

Panel, conducted its own analysis of all six proposals, reached a ntcommendation and pre-

pared and issued its final memorandum within seven days. Manifestly, these _,..woefully in-

adequate periods in which to perfonn these functions responsibly; particularly if the criteria 

being applied were n-and different from those employed in Phase I. The misunderstanding 

as to the Yosemite Park Services financial commitment, and the failure to clarify what should 

have been, at worst, an apparent ambiguity, starkly illustrate this deficiency in the procurement 

process. 
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Another serious error occumKI in this connection in that the 5 percent CIF contribufion 

by Delaware North was apparently assigned a present value equivalency of 5.2 percent. If such 

an equivalency wos assigned to Delawore North's offer, It obviously also should have been as-

signed to Yosemite Parte Services' offer. The foilure to do so led to approximately $2.2 million 

dollars in the present value worth unfairly CIISigned to only Delawore North's proposal. This 

magnitude of error would have been even greater had Yosemite Parte Services' proposal been 

valued properly at the higher om911nfl actually submitted. 

2. The Parle SeMat Should Not How Made Its 
Selec!jon Qedsjon By The fnxms Of Elimination 

This contract is not only of enormous financial magnitude but also concerns a most im· 

portant natural resource of the United States. As demonstrated by the statements of Senator 

Bumpers and then Secretary-Designate Bobbitt, during the nomination hearing on January 19, 

1993, this concession controd involves a crucial issue of notional policy: 

(President-Elect Ointon] said we ore not going to do business the 
way - have been doing if. And I intend to support him with all 
my might in the changes that I think make sense. And )'011 could 
not find a beHer place to stott unless if was in reforming the con-
cessions policy in our notional paries. Now these are all issues 
that really worm the coddes of the hearts of Senators from western 
Slo1es. We have a lew concessions in our State, too. But you 
perhaps know that in 199 I over $500 million was taken in by 
notional perle concessionaires from which the United Stales got the 
princely sum of $I 3 million in ttffum. 

Secretory-Designate Bobbitt responded os follows: 

Senator, if I might reply briel/y on the perle issue. I believe that 
the perle concession issue has imporlant romificotions, not only in 
terms of economics, but in terms of the role of concessionaires in 
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· GIYen these foctors of manifest importance, the Selection Panel should not haYe selected 

the "best ptoposOI" through a process of elimination. This procu111ment should not haYe been 

conducted like a sealed bid solicitation for some routine GoYemment purdlose. Instead, the 

Selection Panel should hoYe conducted a true comp111hensiYe assessment of the n~latiYe merits 

af the Phose II offers. Clarifications with offerors other than just Delawa111 North would hoYe 

lliSOIYed ambiguities and O'fOided the many .mistakes and misundemandings in this procun~­

ment; and thus greatly enhanced the competitiYely-driYen financial benefits to the National Park 

Service and the taxpayers. 

Thank you for the opportunity to present this testimony. 

March 2-4, 1993 
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Nllll of Offeror -------------

PART I 

·IQENTIEYJN§ INFORMATION 

APPLICATION 
YOSEMITE HOTEL 
ANO OTHER SERVICES 
PAGE 8 OF 26 

CIITEIIOII 1. THE APPLJc:MT HAS CLEARLY IDENTIFIED THE ENTITY(S) MAKING 
THIS PROPOSAL, THE ENTID(S) THAT comoL THE APPLlc:MT, AND THE ENTITY{S) 
TO IE INVOLVED IN OPERATING THE BUSINESS AND HAS PROVIDED THE SUPPORTING 
MATERIALS CALLED FOR. 

"ENTITY" is the Corporation, Partnership, Sole Proprietorship or other 
aanagement structure(s) that participate in the ownership or control of 
this business. The term includes each individual layer from the actual, 
1n~park operating 'entity to and including the individual(s} who exercise a 
controlling interest as that ten. is defined at 36 CFR 51. 

"APPLICANT" is the ENTITY aaking the proposal in the APPLICATION 
"CONCESSIONER" or "NEW CONCESSIONER" is the ENTITY,that will sign the 
CONTRACT with the SecretiJ"1. This will be the corporation which survives 
the acquisition by aerger of the Yosemite Park and CUrJ"1 Company. 

"OPERATOR" is the CONCESSIONER as it may be known to the public, a dba. 

Use the format and instructions that follow, identify each ENTITY, the 
APPLICANT, the CONCESSIONER, and the OPERATOR. Add information as 
necessary to make things absolutely clear. Make clear what the formal 
structure of each is and who will own it. Provide materials to explain the 
financial circumstances, legal form, and ownership of each. Be sure to 
identify the Corporation that will acquire the Yosemite Park and Curry 
Company pursuant to the Merger Agreement. 

Where there are layers, subordinate or superior ENTITIES, significant 
contractors, or other organizations or individuals that will act in concert 
to provide the services required or that will have a role in managing, 
directing, operating, or otherwise carrying out the service to be provided, 
describe each of them on a form and explain the relationships between them. 
Do any of the above h~ve operations or interest i~ other op~rations in the 
vicinity of Yosemite National Park? 

If Yes, Please Identify: 

*** YOSEMITE NATIONAL PARK *** 
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APPLlCMT • EJITtTY • IE.V CONCESSI .at, OPERATOR lDENflFICATIOI FOIUI 

A. llull: 

8. Present Address: 

c. COntact ,.rson: 

o. Present Ttltphone: 

E. FAXIIU.ber: 

F. F~ of business: 

1=1 Corporation 
(Explain)" 

I-, iidividual 
(Sole Proprietor) 

G. DtsiCI'tbe the upKtld role tn provtdtng thts concession strv1ct: 

H. Structure: 

1. CMMtrship: 

N ... s and Addresses 
of Owners (Corp: Show 
Controlling Interest; 
Close Corp: Show All) 

TOTALS FOR ENTITY: 

IUiber and Type 
of Shares or 
Percentage of 

OWnership 

TOTAL SHARES ISSUED: 

*** YOSEMITE NATIONAL PARK *** 

Total Capital 
Invjllsatnt (S) 
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I. If a corporation, list the n ... s, addresses, and titles of corporate 
officers and the na.es and· affiliations of the ..-blrs of the Board of 
Directors: 

..... Address Titlt 

State of Incorpor•t1on: ________ ...;.. _____ _ 

The followint- attact.nts atSt Ill provided u applicable for tach subject 
of the for~~: 

1. For·a Corporate APPLICANT and COIICESSIOIIER: Arttclts gf 
Incgrpgrattgn and By-L..,. 

2. For APPLICANTS and COIICESSIOIIER .tao an Partnerships: Partnership 
Aartlllnts or Jp1nt Jtnturt Aqr~~~~nts. 

3 •. For contracts or in effect or proposed: Cgpits gf those gawnts 
gr cgntracts. 

If the abovt .. terials art not yet available, provide draft docu.ents or 
state when they will Ill available and gtve a brief sp~~~ry gf the 
anticipated i1portant prqyistgns. 

4. For APPLICANTS and CONCESSIOIIER provtdt tht latest financial 
stat111nt for lh!lstlyts and thetr partnt CP'P'"Y ftf anyl 1nclyd1ng the 
DPll1 to the stat ... nts gr sitilar explanatory .. tertal and tht nlattd 
ayd1t rtoort· 

5. For corporations, partnerships or others that are APPLICANTS or 
that propose to provide the services or part of the services required: 
Provide the lattst financial stat111nt availabla including the ngtes to the 
statewent gr si1ilar explanatory !lterial and the related aydit report. 

6. Sole proprietors and unconventional lenders and proposed individual 
investors: Provide personal Financial Statements. 

*** YOSEMITE NA'fJONAL PARK •-
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CRITEIIOI 2. 11IE COIIPETEIC£ OF 11IE ElfTITY, AS REft.ECTED IN THE 
APPLICATION, TO IIANME THIS BUSINESS ACTIVITY EFFECTIVELY. 

CRITERION 3. 11IE COMPETENCE GF 11IE PRINCIPAL AND OTHER STAFF, AS REFLECTED 
IN THE APPUCATIOI, TO OPERATE HOTEL, MOTEL, CABIN, RESTAURAH1', CAFETERIA, 
TOUR and INTERPRETATION, FAST FOOCI, SMACK BAR, IIERCHAIIDIS£, &ROCERY MAIIX£T. 
IIF.T SHOP, SERVICE STATJOI, TRMSPORTATIOI, SKIIM, PUBLIC SHOWERS, LAUNDRY 
and RELATED FACILITIES and SERVICES. 

Describe the busfness qua11f1catfons and experience of the ENTITY and the 
CONCESSIONER to aanage this business. 

Using the format on the following page: 
1. Provide detailed resumes for all current and proposed partners, sole 
proprietors, key eap1oyees including proposed on-site .anagers, and for 
owners of corporations and operating officers who will be actively involved 
fn the management of this business. 
2. Identify the specific role the individual fs to play and establish 
their ability to play that role. 
When discussing work experience, be specific with respect to l111_gf 
operation, di1J1, area of operatfqn, specific AY1111. number of ll2Rli 
superyised, hours worked per week, and other factors that would be helpful 
to reviewers fn establishing a clear understanding. Do not omit trainjng 
and education and do not o.it special qualifications, t111ni1, or licenses 
that are needed in so.e special occupations. 

*** YOSEMITE HATIOHAL PARK *** 
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EXPERIENCE Afl) RELATED BACJCGROUII) OF SENIOR STAFF AND KEY PEOPLE 
~E ______________________________________ ___ 

Description of Duties and Responsibilities 

Rblt fA PRbPOsEb 8us1Ntss 

Esti•attd Hours per Week: 
QUALIFICATIONS FOR THAT ROLE: 

*** YOSEMITE NATIONAL PARK *** 
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CIIT£1101( 4. THE EXTENT TO IIIICK THE IUSINESS STRUCTURE PROPOSED IS 
SUFFICIENTLY STAFFED AND IS APPROPRIAmY STRUCTURED TO DELIVER THE 
SERVICES REQUIRED Ill A QUALm IIANNER. 

CIITERION 5. THE EXTENT TO IIIICK EMPLOYEE POLICIES ARE WELL-PLANNED AND 
VILL PROVIDE QUALITY EMPLOYEES. 

CRITERION 5. THE EXTENT TO IIIICK THE MAIKTENAHCE ACTIVITIES PROPOSED ARt 
SYSTEMATIC AND REFLECT A 80AI. OF SUSTAINED HIGH QUALITY FACIUTtES. THE 
APPLICANT ACCEPTS THE PROPOSED MAIKTEIWICE PLAN. All ELEMENT OF A BmER 
OFFER VILL REDUCE NPS RESPONSIBILITY OR COSTS UNDER THE PROPOSED PLM. 

CRITERION 7. THE EXTENT TO WHICH THE OPERATIONS PROPOSED MEET THE SERV!CES 
OB.:JECTIVES Alii REFLECT A 80AI. OF SUSTAINED HIGH QUALITY FACILITIES AND 
SERVICES THAT ARE THE BEST OF THEIR TYPE. THE APPLICANT ACCEPTS THE 
PROPOSED OPERATING PLM. 

CRITERION 8. THE EXTENT TO WHICH SAFm, SECURITY AND SANITATION ISSUES 
ARE IDENTIFIED AND SOLUTIONS PLAHNED. 

CRITERION 9. THE QUALITY OF THE APPLICANT'S PROPOSED EQUAL OPPORTUNITY 
PROGRAM. 

:RITERION 10. LIABILITY AND PROPERTY INSURANCE MEETS OR EXCEEDS THE 
REQUIREMENTS OF THE NATIONAL PARK SERVICE INSURANCE PROGRAM. 

CRITERION 11. IF THE MCA FINANCING IS ACCEPTED BY THE APPLICANT, THE 
PROPERTY AND ltABILI-Y INSURANCE MEETS OR EXCEEDS THE REQUIREMENTS OF THE 
MERGER AGREEMENT. 

A. ORGANIZATION STRUCTURE - For the Proposed Concession 
1. Provide an organizational chart showing the princip~l lines of 
authority between departments or functional areas and managers. Indicate 
the number of employees in each department or functional area and provide 
summary descriptions of the basic functions where those are not obvious by 
ti•1e. Make absolutely clear who the management decision makers will be. 
W: e key employees are known, make sure that they were identified using 
tr.. form in Part II of this APPLICATION. Provide proposed wage levels and 
estimated hours per week for each position or group of positions. 

*** YOSEMITE NATIONAL PARK *** 
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2. Explain your progra. for transition and the maintenance of continuity 
from the existing to the new concession operation. 

8. EMPLOYEE POLICIES 
1. The CONTRACT requires that the Concessioner establish pre-employment 
screening, hiring, training, recreation, housing, ten~1nat1on and other 
policies and procedures for the purpose of providing services to park 
visitors through its .-ployees tn an efficient and effective aanner and for 
the purpose of aatntatning a healthful, law abiding. and safe working and 
.living envtro ... nt for its .-ployees. . 

The CONTRACT also requires that .-ployees bt hospitable and exercise· 
courtesy and consideration in their relations with the public. The 
Concesstoner is asked to hire people of integrity who are both interested 
in serving the public tn a national park environ.ent and interested in 
being positive contributors to the park community. The Concesstoner is 
required to conduct appropriate background reviews of applicants for 
a.ployment to assure that they conforM to the hiring policies established 
by the Concessioner. 

OUtline the progr .. )s) that you propose tha~ •1ll .. et these objectives. 
Please ensure that at least the.ita.s listed above are covered. Exa.ples 
from other businesses you run could be useful 1n demonstrating your 
intentions and existing practices. · 

C. MAINTENANCE PLANNING 

1. Describe your plans to provide proper maintenance of all equipment, 
rental equipment, furnishings, fixtures, buildings, and grounds. 
2. Describe the approach you plan to take towards the care and security of 
the Reserved Property described at Exhibit "H" of the CONTRACT. · 

3. Will you accept the proposed Maintenance Plan? If you could make 
changes in it, what would you propose? 

O. OPERATING SPECIFICATIONS 

1. The services requested, generally as described herein, have been 
determined by the NPS to be sufficient for the park's needs. Operations 
are intended to be conducted in accordance with the Operating Plan included 
with the CONTRACT. Proposals of expansion, deletions, or other similar 
suggestions not in accordance with NPS planning documents including the 

*** YOSEMITE NATIONAL PARK *** 
**** NATIONAL PARK SERVICE · WESTERN REGION **** 



Mue of Offeror-------------

APPLICATION 
YOSEMITE HOTEL 
AND OTHER SERVICES 
PAGE 15 OF 26 

current versions of the Concession Services Plan and the Housing Plan, or 
of facilities of a type not requested will not be considered better 
proposals. 

Please express any concerns or reservations you .ay have with these te~ 
and conditions. 

2. Will you accept the Operating Plan proposed? If you could uke changes 
tn tt. lllhat *Mild you propose? 

3. Considerable conatructton over the tena of thts tolfTR_,;T will be 
required. How do you propose to approach the design ana ;onstructton 
process? 

4. Pleue review the discussion of the use of Brand ._s and Logos in the 
Business Opportunity sectioa of this SOR. Explain how you propose to 
approach this issue. Provide lft1 1nfonaation you can about your approach 
to design and the display of logos c0ftsider1ng the discussion in the 
Business Opportunity sec:t1011. · 

5. This business typically operates w1th tun.Y Mre custo.ers than tt has 
!!Or'ly of facilities and services. Operatt011s are s..mat Mnopo11stic ill 
nature. Prices could be lltthlr than tile liPS approves tf prtctng to the 
•rvtaal custo.er •re penaitted. Factl1ties and services, being nOll· 
C:OIIPit1tive, ofteft can be less than the best of their type and still be 
used by custo.ers. The Service *M~Td 11u to have part visitors have the 
best factltttes and services of their type at Mhat the visitor would feel 
is a rnsonable price. Describe your internal qualtty c011trol procedure to 
ac!-ieve these goals. Describe your ideu about wrttng with the Service to 
acn1eve appropriate pricing. If you propose to reward staff based on 
perfonaanc:e. lllhat ttlld of perfonaaac:e will be rewarded and ..tlat kind will 
not? How w111 the results of the Conc:essioa Annual ltvtew ,.,..,._ be 
integrated tnto your ..,1o,.t appraisal and annual bonus progr .. ? (Please 
note the discusst011 of Rates lftd Services in the Business Opportunity 
section of this SOR) 

E. SAFETY, SECURITY AND SAlUTATION 

1. There ts an existing Loss Control Plan for the ea.pany. Do you propose 
to follow it? lf you propose changes in it, what would they be? 

z. Describe the safety, security, and sanitation issues typital of this 
business. Describe your plans for .. naging these issues. 

... YOSEMITE NATIONAL PARK **-
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1. Have you participated 1n a previous penait, contract, or sub- contract 
subject to the Equal Opportunity Clause contained in Executive Order 
No. 11246? 

YES_ NO_ 
2. Have you filed all required Equal Opportunity reports {Standard Form 
100, EE0-1}, either under the requirements of Executive Orders or the Civil 
Rights Act of 1964? · 

YES_ NO_ 
3. The Service is interested in having its concession operations reflect, 
through its eaployees, the cultural and ethnic diversity of the area in 
which they operate and of the nation as a whole. Provisions of the draft 
CONTRACT at Section 3(b) address this goal. The Service is also interested 
in having similar participation in the ~agement of the new concession by 
minority and wo.en professionals. A minority participation program that 
advances these goals is desirable. ·,1," APPLICANT's plans in this regard 
are one of the selection criterion included in the application. 
This business is to be conducted by·one concessioner. It is not the policy 
of the National Park Service to have sub-concession operations. Joint 
ventures in which a selected APPLICANT is a principal are acceptable. 

4. Describe how you would address Criterion 9. 

G. INSURANCE 
The proposed CONTRACT requires the concessioner to insure the buildings, 
structures, equipment, furnishings and betterments and merchandise used in 
the operation. Full replacement value coverage is the preferred insurance 
approach since it allows for the most assured replacement of services and 
facilities needed by the park to serve the visitor. Unless otherwise 
agreed to as provided in the NPS Insurance Program, replacement cost 
coverage is required for property, equipment and inventories used to 
provide the "services• in the proposed CONTRACT. The concessioner is also 
required to purchase and maintain commercial general liability insurance 
including Property Damage (minimum $5,000,000), Builder's Risk coverage, 
Automobile Liability, Worker's Compensation, Liquor Legal Liability, 
Product Liability and other coverage as may be appropriate to particular 
authorized activities. · 
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**** NATIONAL PARK SERVICE • WESTERN REGION •••• 



246 

H ... of Offeror ------------

APPLICATION 
YOSEMITE HOTEl 
AND OTHER SERVICES 
PAGE 17 OF 26 

1. Describe 1n dttatl the property coverage you propose. 

2. DtSC1"1bt 1a detail the 11ab1Hty coverage you propose. 

3. Describe in detail any other insurance you propose to carry. 

*** YOSEMITE NATIONAL PARK *** 
**** NATIONAL PARK SERVICE • WESTERN REGION **•* 



247 

N ... of Offeror -------------

PART IV 

APPLICATION 
YOSEMITE HOTEL 
AND OTHER SERVICES 
PAGE 18 OF Z6 

JQINIH$ ]HE NAJIQNAL PABK S£BY1CE MISSJQN 

CIITEJtl«* lZ. 1HE ElTEII1' TO 1111CIITIIE EJn'M VILL, TlllOU&H ASPECTS OF IT'S 
OPERATION D£SCIJIED IEUII, DIIECTLY CAllY OUT PlO&RNIS 111ICH PRESERVE, 
PUTECT AIID UIT£IPI£T THE IESOUICES Of YOSEJIITE IIATIONAI. PAIIIC. 

CIJTDJOII U. tHE ElTEII1' TO 1111CII tHE UITITY REFLECTS M UNDERSTMDIN& OF 
tHE IIATI«*AL PAIIIC S£RYICE IISSI«* MD A CGIICESSIONEI'S ROL£ IN CARRYING OUT 
THAT IISSIOII. 

This hrt is about opent1ons wttllin tile part and imder the teru of the 
CONTRACT. AI discussed above, proposals that offer to provide benefits to 
the park or gove.,..nt that are outside of the teru of the CONTRACT will 
not be considered a better offer. 

A. NEW APPROACH TO MERCIIMDJZJIIG 

The Concession Services Plan c••ls for a substantial redirection of the 
gift and souvenir progru. Describe your ideas and tiM table for carrying 
out this change. How will you dlvelop store th-s and decor as well as 
the necessary policies and sources of .. rc:handise to successfully effect 
this change? 

B. IMPROVING CONCESSIONER PROVIDED INTERPRETATION 

It has been a probl .. in the past to achieve consistent quality in the 
interpretation done by the various tour guides, trip leaders, drivers, and 
others who deal with guests. Additionally, it has been a prabl .. to 
achieve a consistent standard level of knowledge uang all staff about the 
park and a consistent friendly and positive attitude by which guests are 
greeted. How would you go about setting standards and training to 
standard? See Operating Plan concerning Training and Interpretive 
Services. 

C. CONDUCTING OPERATIONS WITH THE ENVIRONMENT IN MIND 

Describe the Resource Protection (see Business Opportunity) posture and 
program that you will undertake. Who will be responsible? Who will carry 
it out? Make sure the organizational location is part of your organization 
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ch•rt. Describe, 1t the least, how you will approach each of the 
following: · 

1. Solid waste disposal is a Major environ.ental issue as.well as a 
costly dispos•l probl... The new concessioner will be expected to 
reduce, reuse, and recycle. The new concess1oner sho~ld •ctively 
work to reduce the a.ount of trash and waste generated, to acquire 
products with consideration given to the ability to reuse or recycle 
the product lnd 1ts p•ckag1ng, and to recycle all recyclable 
.aterials possible. A beverage container deposit progr .. or sa.e 
other 1ppro1ch th1t •ini•tzes such trash and assures recycling 1s 
necessary. 

i. W1ter and energy conservation ~st bt practiced in daily operations 
lnd in the design lnd constr11ct1on of both rehlbilitated and new 
facilities. 

3. The new concessioner will be expected to support the National Park 
Service Integrated Pest M1nagement Progr .. , which e.phasizes 
preventive .. asures and allows use of cn .. icals and pesticides only 
IS I 1 Ut relOrt. 

4. Undergrown~ tanks for building and vehicle fuels .ust .. et all of 
the require~ents of the .United States Environaental Protection 
AG.in1strat1on lnd the State of California. A schedule of the tanks 
that are known to exist and their status is included in the P•rk 
tnfo~1tion and Statistics aaterial provided. 

5. Air quality affected by vehicle and other operations ts of concern. 
Fuels are evolving as is engine technology in w1ys that will benefit 
air qu•lity. Concession operations should adapt their oper•tions to 
such changes as they are proven to be reliable and effective. 

6. The operations are conductld in a natural are• with a variety of 
wildlife. The new concessioner .ust conduct its operations under 
Park Service direction towards mitigating human·wildlife 
interactions. 

7. Construction of all kinds should harmoniously integrate with the 
environment it is part of. Facilities that are cultural resources 
should be managed so as to aaintain their intrinsic qualities 
through sustained conservation. Architectural style, design 
elements and construction materials should reflec~ the park and its 
history. 

The overall objective is to conduct operations. in a steadily evolving way 
oriented towards the use of efficient and cost effective approaches that 
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•in1•1ze negative ilfacts on our env1ron.ent and to encourage others to do 
so too, for the s .. e cost effective and self-protective reasons. 

D. PHILOSOPHY ON OPERATING WITHIN NATIONAL PARK SERVICE AREA 

Pleas~ provide us with your philosophy on operating within a National Park 
Service area. . 

E. ADDITIONAL INFORMATION 

Please provide any additional 1nfor.atton as to how you would ... t the 
objectives of. the above criter1a. · . 

, ... "'· .. ' 
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CIJTEIJOII 14. THE mDn' TO IHICH THE APPLICMT HAS A WEl.L-FOllfDED 
ESTIIIATIOII OF THE LEY£1. OF SALES AND EXPEJISES TH£ BUSINESS IfiLL SEJIEJIATE, 
MD HAS MADE SOUNDLY BASED ESTIMATES SHOifiNG CASH FLOW AND RETURNS ON THE 
CAPITAL INVESTED. 

CIJTERIOII 115. THE mDn' TO IHJCH TH£ APPLICANT DEJIOfiSTilATES ADVANTAGEOUS 
TOllS FOR FJIWICI •• 

CIITEIION 11. THE PROPOSAL IIAKES THE COMMJTII£HT TO THE CAPITAL IMPROVEJIEJIT 
Filii THAT THE liPS CONSIDERS IfiLL ADVANCE THE JIIPLEJIEJITATION OF THE GOALS OF 
THE eot«:ESSION SERVICES PI.AIC MD. THE HOUSING PI.AIC TO THE GREATEST EXTEJIT 
POSSIBLE WHILE lEI. CONSISTEJIT, IN NPS .nJDGEMEJIT, WITH A REASONABLE 
OPPORTIIIJTY FOR A PROFIT ON THE CAPITAL INVESTED Alii FULFILLMEJIT OF OTHER 
OBLIBATIONS OF THE CONCESSIONER. 

1. APPLICANTS .ust pro•~~. · esti.ates of the revenues and expenses of the 
business in the for. of pro forma ineo.e stat ... nts for each of the fifteen 
years of the contract period. Shaw annual cash flow. Use the formats on 
the following pages. Add to 1t but do not reduce the captions called for 
or change the order of 1te.s. For the purposes of this proforma. please do 
not g1ve effect to changes in the nature or scope of operations as may be 
proposed by the Draft Concession Services Plan or by the Draft Housing 
Plan. 
2. Provide also a departmental pro forma for fifteen years in the format 
provided. The assumptions on which the projections are based must be 
explained to a degree sufficient for reviewers to judge the validity of the 
estimates. Greater detail than less 1s preferred. Operating revenue and 
expenses .ust be broken down by .onth for all months up to the second year 
of stable operations. 
For both paragraphs 1 and 2 use a 4~ inflation rate. Hake your own 
estisates of re~l growth but please provide assumptions. 

3. Provide pro forma balance sheets as of the end of each income statement 
year provided. 
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4. What ts the Capital I~rov ... nt Fund percent you propose? Express this 
fee as a percent of gross receipts. Show tt by year and/or by levels of 
gross receipts. APPLICANTS should feel free to structure this tn a way 
appropriate to their needs while also giving consideration to NPS goals for 
the CIF. While APPLICANTS are free to .. ke whatever proposals they •ay 
feel appropriate, the Service, in its internal analysts, has determined 
that a CIF proposal of less than five percent (5') is likely to be 
considered insufficient. 

5. The APPLICANT will provide a "tnt- of SlZ •1111on as initial equity 
for working capital. That ..aunt is intended to include the ..aunt 
ret~urseable to NPF as described at page 9 of BUSINESS OPPORTUNITY, 
Purchase pf Existing Assets· and Bysiness. This .ust appear on the books of 
the New Concesstoner as equity, not debt. Make sure that these commitments 
are reflected in the financial information provided. Describe the source 
of and terms for these funds. 

6. Identify the soyrce of any financing needed. Document the availability 
of financing with financial statements, financing agreements and letters of 
intent fro. lenders. Present ca.pelling evidence of proposers ability to 
obtain the nt~~·~ary financing. Be specific. Identify all sources. 

oescribe the finaDcill terms of each proposed financing source. Explain 
the financial arrangements you propose to use to finance any acquisition 
debt and to provide working capital. 

If fynds are to be raised from individuals. the APPLICANT must submit 
sufficient documentation to demonstrate, in a compelling way, the 
availability and commitment of such funds. 

Fynds from another soyrce (i.e., parent company) must be supported by a 
recent balance sheet and income statement and whatever supporting documents 
are needed to demonstrate that funds are available and committed. 

Funds raised by· the sale of assets must be supported by a description and 
condition of the assets. Also, the condition of the market for such items 
should be indicated. 
Describe how your financing arrangements taken as a whole, are advantageous 
terms for financing that balance the financial interests of the Service in 
this CONTRACT, the need for a soundly financed company with the least 
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nUiber of financing issues to bl negotiated tn the future. Paying MCA cash 
at the closing, financing ~e purchase price through equity contributions 
IJIIJ/or alternative financing arrangtMnts. or an equity investMnt in 
excess of the S12 •illion •int.u. require.ant, could all be aspects of a 
better offer depending on their overall effect of thl park's future. 
APPLICANTS should note that, ideally, NPS would prefer to award the 
CONTRACT to an APPLICANT that does not choose to utilize the MCA financing 
arrang ... nts due to the co.plex nature of the security agre ... nt involved. 
Alternative financing arrang81ents will be considered as an el ... nt of a 
better offer,in circu~~tances where the overall financing aspects of the 
proposal are v11W1d as advantageous to HPS taking into account the ter.s of 
the MCA financing package. " 
7. The APPLICANT selected by NPS to be awarded the CONTRACT-.,. 
subsequently, propose for NPS consideration .odificat1ons to its financing 
arrangtMnts if they are at least as favorable to NPS as those presented ln 
the offer. NPS, however, is not obligated to accept such .odifications. 
Modifications in financial teNS approved by NPS, including but not liMited 
to MOdifications to the MCA financing arrangtMtnt, if applicable, will not 
be considered a uterial _.._.t to the teNS IJid conditions of this SOR 
or the~. 
8. Please provide any additional inforut1on as to how you would ... t the 
objectives of the above criteria. 

-• YOSEMITE NATIONAL PARK *** 
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11111 of Offeror------------

PRQFQRMA I~E STATEMENT FORMAT 
Annua y for 15 Years 

TOTAL GROSS RECEIPTS 
COST OF SALES 
GROSS PROFIT 

DIRECT EXPENSE 
Salaries 
Other 
TOTAL DIRECT EXPENSE 

INDIRECT EXPENSE 
Officers' Salaries 
Other Salaries 
Advertising l Marketing 
Repair and Maintenance 
Ut11ft1es. 
Other A&G 
O"'ler Indirect 
TOTAL INDIRECT 

FIXED EXPENSES 
Managet~~nt Fees 
Insurance 
Property Taxes 
Interest 
Other Fixed 
TOTAL FIXED 

CAPITAL IMPROVEMENT FUND 
BUILDING IMPROVEMENT ACCOUNT 

TOTAL FUND/ACCOUNT 
OTHER INCOME 
INC. BEFORE DEPRECIATION AND INCOME TAXES 
DEPRECIATION 
AMORTIZATION 
INCOME TAXES 
NET INCOME 

*** YOSEMITE NATIONAL PARK *** 

APPLICATION 
YOSEMITE HOTEL 
AND OTHER SERVICES 
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.._ of Offeror------------

CURRENT ASSETS 

NET FIXED ASSETS 

OTHER ASSETS 

TOTAL ASSETS 

CURRENT LIABILITIES . 
LOMe TERM LIABILITIES 
EQUITY 

PROFORMA BAI.ANCE SHE£! fOBMAT 

TOTAL LIAB. l EQUITY 

*** YOSEMITE NATIONAL PARK *** 

APPLICATION 
YOSEMITE HOTEL 
AND OTHER SERVICES 
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NUl of Offeror -------------

&ROSS RECEIPTS 
Lodging 
Food and Beverage 

fORECAST By DEP!RIMENT 
(Annual - 15 years) 

Souvenirs l General Merchandise 
Other 

COST OF SALES 
Lodging 
.:ood and Beverage 
Souvenirs l General Merchandise 
Other 

DIRECT LABOR 
Lodging 
Food and Beverage 
Souvenirs l General Merchandise 
Other 

OTHER DIRECT 
Lodging 
Food and Beverage 
Souvenirs l General Merchandise 
Other 

*** YOSEMITE NATIONAL PARK ••• 

APPLICATION 
YOSEMITE HOTEL 
AND OTHER SERVICES 
PAGE 26 OF 26 
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NQTES TO EXUIBIT 2 

1. We understand that the Delaware North balance sheet indicates 
liabilities in excess of assets for a negative net worth which 
would seea to call in question the NPS conclusion that Delaware 
North .. t the financial criteria. 

2. Tbe KPS questions TW Services as to whether debt covenants in 
its recent leveraqed buyout aiqbt restrict its ability to 
contribute capital. 

3. Tbe HPS questions the Amfac financial stability. 

4. We treat the final neqotiation of the concession contract as 
not siqnificant. 

5. We do not lcnow the full siqnificance of the conditions 
Delaware North placed on the contract. 

6. We do not know what conditions these offerors aay have placed 
on the a-uaption of the MCA obliqations, or whether such 
conditions are significant. 



LOS ANGELES 
SACRAMEN'IO 
ORANGE COUNTY 
PALO ALTO 
WALNUT CREEK 

SEA TILE 

March 22, 1993 

Ms. Joan Reiss 
Regional Director 
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MORRISON & FOERSTER 
ATTORNEYS AT LAW 

~ CALIFORNIA STliEET 

SAN FRANCSCO, CA 94104-2675 
TELEPHONE (415) 677-7000 

TELEFACSIMILE (415) 677-7522 
TELEX 34-0LS4 MRSN FOERS SFO 

The Wilderness society 
116 New Montgomery, Suite 
San Francisco, CA 94l05 

526 

NEW YORK 
WASHINGTON. D.C. 
DENVER 
LONDON 
BRUSSELS 
HONG KONG 
TOKYO 

DIRECT DIAL NUMBER 
(415) 677-6378 

Re: Merger Agreement dated September 10, 
1991 Between National Park 
Foundation ("NPF"), Yosemite Park 
and Curry Company ("YPCC") and MCA, 
Inc. ("MCA) Related to Yosemite 
Concession 

Dear Joan: 

It is my understanding that members of Congress who 
are reviewing the Yosemite concession contract have 
expressed concern that the above-referenced agreement (the 
"Agreement") will terminate if a final concession contract 
is not signed between a new concessioner and the National 
Park Service by September 30, 1993. At your request, I have 
reviewed the Agreement and related documents with respect to 
this concern. 

The Agreement provides that, on or before 
September 29, 1993, NPF will form a new company ("Newco") 
that will be merged with YPCC. Upon the effective time of 
the merger, MCA's shares in YPCC would be converted into the 
right to receive $49,500,000 plus interest (the "Merger 
Consideration"). 

As the transaction is currently contemplated, prior 
to the effective time of the merger, NPF will assign its 
rights and obligations under the Agreement to the new 
concessioner. The new concessioner, in turn, will establish 
Newco and, upon the merger of YPCC into Newco, will pay the 
Merger consideration in cash or by means a note and deed of 
trust in accordance with the terms of the Agreement. 
However, the Agreement does not require that the new 



Joan Reiss 
March 22, 1993 
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concessioner be selected prior to the effective time of the 
merger. In fact, until the new concessioner is selected and 
NPF assigns its rights and obligations under the Agreement 
to the new concessioner, under the terms of the Agreement, 
NPF may on its own establish Newco and consummate the merger 
in accordance with its terms. 

If a new concessioner is not in place before 
September 29, 1992, and, as a result, NPF chooses not to 
complete the merger, the provisions of Article VII related 
to termination and extension apply. The Agreement permits 
termination in three circumstances, two of which are 
presently applicable: (1) by mutual written consent of NPF, 
MCA and YPCC; (2) by NPF or MCA if the closing has not 
occurred by September 29, 1993, by virtue of the failure of 
the conditions contained in Article V of the Agreement. One 
of the conditions to MCA's obligations under the Agreement 
is the consummation by NPF of the merger. Consequently, the 
failure by NPF to satisfy its obligations under the 
Agreement, i.e., the merger, and therefore NPF's failure to 
satisfy MCA's conditions to closing, gives MCA the power to 
terminate the Agreement. It should be noted, however, that 
Section 7.04 of the Agreement provides that the parties may 
"extend the time for the performance of any of the 
obligations or other actions of the parties hereto." 

In light of the foregoing, the fact that a new 
concessioner is not chosen by September.29, 1993 would not 
in itself terminate the Agreement. Rather, for termination 
to occur, two events would have to first transpire: (1) NPF 
would have to decide not to effect the merger; and (2) MCA 
would have to opt to terminate the Agreement rather than 
agree to an extension of time for the effectiveness of the 
merger. 

It is unlikely that MCA would choose to terminate 
the Agreement given the amount of time that it took to 
finalize the Agreement, as well as MCA's interests in 
consummating the transaction. Rather, it is more likely 
that MCA, on request from NPF, would agree to extend the 
closing date of the Agreement to give the National Park 
Service additional time to select the new concessioner to 
assume NPF's obligations to MCA under the Agreement. 



Joan Reiss 
March 22, 1993 
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Please contact me if you have further questions 
regarding this issue. 

Very truly yours, 

Sarah M. Rockwell 

W79711(99786/921] 
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