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H.R. 1603, TO AUTHORIZE APPROPRIATIONS 
FOR PROGRAMS, FUNCTIONS, AND ACTIVI­
TIES OF THE BUREAU OF LAND MANAGE­
MENT FOR FISCAL YEARS 1994 THROUGH 
1997; TO IMPROVE THE MANAGEMENT OF 
THE PUBLIC LANDS; AND FOR OTHER PUR­
POSES 

TUESDAY, MAY 25, 1993 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON NATURAL RESOURCES, 

SUBCOMMITTEE ON NATIONAL PARKS, 
FORESTS AND PuBLIC LANDs, 

Washington, DC. 
The subcommittee met at 10 a.m. in room 1324, Longworth 

House Office Building, Hon. Bruce F. Vento presiding. 
Mr. DEFAZIO. Good morning. We will begin the hearing. 
Chairman Vento is still down at the White House, and hopefully 

they are working on his good arm and not his bad arm. So we are 
going to start the hearing so we can move along and not delay peo­
ple too much. 

Without objection, I will first enter a very astute statement by 
the Chairman as opening remarks into the record. No objection, 
that is entered. 

[Opening statement of Mr. Vento follows:] 

OPENING STATEMENT OF HON. BRUCE F. VENTO 

The Subcommittee on National Parks, Forests, and Public Lands 
will come to order. 

As Members have been advised, we are meeting today for a hear­
ing on H.R. 1603, a bill to authorize appropriations for activities of 
the Bureau of Land Management (BLM) for the 4 fiscal years end­
ing on September 30, 1997, and to improve the management of the 
public lands for which BLM has responsibility. 

I am very happy that the Senate has now acted to confirm the 
appointment of Mr. Baca as Director of BLM. I know that we all 
look forward to hearing from him today. This will be his first ap­
pearance on this side of the Capitol as Director. 

However, this morning Director Baca has a scheduling conflict. 
He and officials of the BLM are the sole witnesses testifying before 
the Senate Appropriations Subcommittee concerning BLM's appro­
priation for fiscal 1994-an appropriation that would be authorized 
by enactment of H.R. 1603. 

(1) 
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the Senate Appropriations Subcommittee concerning BLM's appro­
priation for fiscal 1994-an appropriation that would be authonzed 
by enactment of H.R. 1603. 

Therefore, we will take the testimony of the other scheduled wit­
nesses first, and then will hear from the Director after he con­
cludes his appearance before the Senate Appropriations Sub­
committee. If we have concluded with the other Witnesses before 
the Director arrives, we will recess and then resume later today to 
hear from him. 

The BLM is a very important agency of Government, with sole 
responsibility for management of some 270 million acres-about 
13% of the total land surface of the Nation-and for administering 
mineral leasing and supervising mineral operations on an addi­
tional 300 million acres throughout the United States. 

The basic law governing BLM's activities is the Federal Land 
Policy and Management Act of 1976-or "FLPMA"-sometimes re­
ferred to as BLM's "organic act." 

FLPMA provides for periodic reauthorization of BLM appropria­
tions, but such reauthorization has occurred only once, and there 
has been no authorization for appropriations for most BLM activi­
ties since the end of fiscal 1982. 

Since that time, in order for appropriations to be provided, it has 
been necessary for the House either to adopt a rule waiving the re­
quirement of the House rules that appropriations be authorized, 
or-as was done last year-for the appropriations bill to provide 
that the funding is subject to enactment of authorizing legislation. 

For several years, this committee and the House have been at­
tempting to resolve this problem through enactment of a BLM re­
authorization bill. The House passed such a bill in 1990, and again 
in 1991. 

AP. Members who served in the last Congress are aware, the bill 
the House passed in 1991 provided for more than a simple reau­
thorization of appropriations. 

Like the earlier version passed by the House, the 1991 bill in­
cluded a number of other provisions intended to clarify BLM's man­
date and improve the agency's ability to properly manage the pub­
lic lands. 

Those provisions were based on the continuing oversight work of 
the subcommittee and full committee during the 15 years since en­
actment of FLPMA, and also responded to judicial decisions and to 
the way FLPMA had been implemented by several administrations. 

H.R. 1603 is similar in most respects to the House-passed bill of 
the 102d Congress, but there are some differences. For one thing, 
H.R. 1603 does not include the provisions related to grazing fees 
and other aspects of range management that were in the bill ap­
proved by the House in 1991. Instead, those and related provisions 
have been grouped into a separate measure, H.R. 1602, on which 
the subcommittee has already held a hearing. 

It may be appropriate for these two bills to be joined into a larg­
er measure later, but we have not reached the stage in the legisla­
tive process where that would occur, if it is to occur. 

Another difference between H.R. 1603 and the House-passed bill 
of 1991, is that H.R. 1603 includes a new section-section 19-that 
would require the Secretary of the Interior to inform the Congress 
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whether there are portions of the public lands managed by BLM 
that should be considered for possible designation as national con­
servation areas. 

In recent years, our committee has considered a number of such 
proposals. Several have been enacted into law, including the des­
ignation of the Le Malpais National Conservation Area in New 
Mexico, the Red Rock Canyon National Conservation Area in Ne­
vada, and the San Pedro Riparian National Conservation Area and 
Gila Box Riparian National Conservation Area, both in Arizona. 
Earlier similar designations include lands in California and Alaska. 

Just this month the House approved the bill of our colleague 
from Idaho, Mr. LaRocco, to give a statutory NCA designation to 
the Snake River Birds of Prey Area previously reserved by admin­
istrative actions. 

In my opinion, the time has come to establish a more regular 
procedure for identifying which BLM lands might be appropriate 
for such designations, and to move toward more uniform manage­
ment of national conservaton areas. These are the objectives of sec­
tion 19 of the bill before us. 

Finally, let me mention one feature of the bill that is not new, 
but that is of continuing importance. That is section 14, which 
would amend FLPMA to address potential claims for rights-of-way 
based on a 19th-century law-later grouped into the revised stat­
utes as section 2477, and so usually referred to as R.S. 2477-prior 
to thatJaw's repeal by FLPMA in 1976. 

Last year, to maintain the status quo on the ground while simi­
lar provisions were under consideration, the House's version of the 
fiscal 1993 appropriations bill included a moratorium on processing 
of such claims. 

That moratorium was dropped in conference, but the conferees 
required submh;sion from the Interior Department of a report on 
R.S. 24 77 and its significance for management of the public lands. 
A draft version of that report has been made available to the pub­
lic, and there is evidently, and properly, considerable public inter­
est in this matter. It is my understanding that the final version of 
the report will be transmitted fairly soon. 

Section 14 of H.R. 1603 is identical to the corresponding provi­
sions of the bill the House passed in 1991. It may be that the infor­
mation developed by the administration, and such recommenda­
tions as they may make, will lead to suggestions for revisions of 
that part of the bill, and I am sure such suggestions will be care­
fully considered. 

I am hopeful that with the help of the Clinton administration, 
this year we can break the gridlock and enact a reauthorization 
measure for BLM. Certainly I intend to continue to work to achieve 
that goal, and in the process, to provide an opportunity for the Nat­
ural Resources Committee to properly exert its jurisdiction over the 
management of the public lands by resolving the policy disputes 
that in the past have too often been dealt with by the Appropria­
tions committees both in the House and in the other body. 

A copy of the bill and a fairly detailed description of its provi­
sions are before each Member, so I will dispense with further de­
scription of it at this time. 
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In a moment, I will recognize other Members who wish to make 
opening statements, but first let me briefly outline the procedures 
we will follow today: 

Without objection, the full statements of all witnesses will be in­
cluded in the record as if read, and I will ask each public witness 
to summarize their testimony in no more than five minutes. 

We will allow the witness on behalf of the administration to take 
more time if necessary, so that we may have a full explanation of 
the administration's views. 

AB usual, we have grouped some of the witnesses into panels, to 
expedite matters, and will hear from all witnesses on each panel 
before Members are recognized under the five-minute rule to ques­
tion those witnesses. 

If Members desire, we can have more than one round of ques­
tions. I will attempt to recognize Members in the order of their ar­
rival at the hearing, in the usual rotation between majority and 
minority sides. 

Now, let me recognize other Members who wish to make opening 
statements before we hear from our witnesses. 

[Text of the bill, H.R. 1603, follows:] 
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103D CONGRESS H R 1603 
1ST SESSION • • . 

To authorize appropriations for Pl'OJI'IIDIS, functions, and activities of the 
Bureau of Land Management for tiacal years 1994 through 1997; to 
improve the management of the public Ianda; and for other pnipoees. 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 1, 1993 

Mr. VEl\"1'0 introduced the following bill; which was refen-ed jointly to the 
Committees on Natural Resources and Rules 

A BILL 
To authorize appropriations for programs, functions, and 

activities of the Bureau of Land Management for fiscal 

years 1994 through 1997; to improve the management 

of the public lands; and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembkd, 

3 SECI'ION 1. AUTHORIZATION. 

4 There are hereby authorized to be appropriated such 

5 sums as may be necessary for programs, functions, and 

6 activities of the Bureau of Land Management, Depart-

7 ment of the Interior (including amounts necessary for in-

8 creases in salary, pay, retirements, and other employee 
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1 benefits authorized by law, and for other nondiscretionary 

2 costs), during fiscal years beginning on October 1, 1993, 

3 and ending September 30, 1997. 

4 SEC. 2. STA'IVl'ORY REI'BRBNCB. 

5 As used hereafter in this Act, the terms "the Act" 

6 and "FLPMA" mean the Federal Land Policy and Man-

7 agement Act of 1976 (43 U.S.C. 1701 et seq.). 

8 SEC. 3. Ji'LPMA DD'INI'ftONS. 

9 (a) AREAs OF CRrriCAL ENVIRONMENTAL CON-

10 CERN.-Section 103(a) of the Act ( 43 U.S.C. 1702(a)) is 

11 amended to read as follows: 

12 "(a) The term 'areas of critical environmental con-

13 cern' means those areas (whether or not previously af-

14 fected by one or more uses or developments) identified by 

15 the Secretary as areas where special management atten-

16 tion is required (which, among other things, may in some 

17 instances include restrictions on or prohibitions of any fur-

18 ther development) in order-

19 "(1) to protect important resources and values 

20 (including but not limited to environmental, ecologi-

21 cal, historic, cultural, scenic, fish and wildlife, and 

22 scientific resources or values) located on or likely to 

23 be affected by the use of specific portions of the 

24 public lands (but Congress does not intend that the 
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1 Secretary establish protective perimeters or buffer 

2 zones around such areas); 

3 "(2) to protect life and provide safety from nat-

4 ural hazards; or 

5 "(3) to protect or enhance the resources and 

6 values of a conservation system unit, but it is not 

7 the intent of Congress that the Secretary establish 

8 protective perimeters or buffer zones around con-

9 servation system units.". 

10 (b) CONSERVATION SYSTEM UNIT.-Section 103 of 

11 the Act (43 U.S.C. 1702) is amended by adding at the 

12 end thereof the following new subsection: 

13 "(q) The term 'conservation system unit' means any 

14 unit of the National Park System, National Wildlife Ref-

15 uge System, National Wild and Scenic Rivers System, Na-

16 tiona} Trails System, National Wilderness Preservation 

17 System, or a National Conservation Area, National Recre-

18 ation Area, or National Forest Monument.". 

19 SEC. 4. MAJOR USES AND INVENTORIES. 

20 (a) DEFINITION.-Section 103(1) of the Act (43 

21 U.S.C. 1702(1)) is amended-

22 (1) by striking "fish and wildlife development 

23 and utilization," and inserting in lieu thereof "main-

24 tenance of plant communities, maintenance of fish 

oaR 1101 m 
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1 and wildlife populations and habitat, utilization of 

2 fish or wildlife populations,"; and 

3 (2) by striking "and timber production" and in-

4 serting in lieu thereof "timber production, reforest-

S ation, and scientific research". 

6 (b) lNvENTORY.-Section 201(a) of the Act (43 

7 U.S.C. 1711(a)) is amended by striking the period at the 

8 end of the first sentence and inserting in lieu thereof "and 

9 riparian areas.". 

10 (c) MANAGEMENT DECISIONS.-Section 202(e)(2) of 

11 the Act (43 U.S.C. 1712(e)(2)) is amended by striking 

12 "the Congress adopts a concurrent resolution" and insert-

13 ing in lieu thereof "there is enacted a joint resolution". 

14 SEC. 15. PLANNING BEQUIRBMENTS. 

15 (a) DEADLINES.-Section 202(a) of the Act (43 

16 U.S.C. 1712(a)) is amended-

17 (1) by designating section 202(a) as section 

18 202(a)(l); and 

19 (2) by adding at the end of section 202(a) the 

20 following new paragraphs: 

21 "(2) Land use plans meeting the requirements of this 

22 Act shall be developed for all the public lands outside Alas-

23 ka no later than January 1, 1998, and for all public lands 

24 no later than January 1, 2000. 

•Hilt- m 
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1 "(3) Land use plans shall be revised from time to 

2 time when the Secretary finds that conditions have 

3 changed so as to make such revision appropriate or nec-

4 essary for proper management of the public lands covered 

5 by any such plan. The Secretary shall review each plan 

6 at least once every 15 years in order to determine the need 

7 for or appropriateness of revision of such plan pursuant 

8 to this paragraph.". 

9 (b) CRITERIA.-(1) Section 202(c)(1) of the Act (43 

10 U.S.C. 1712(c)(1)) is amended to read as follows: 

11 "(1) use and observe the principles of multiple 

12 use and sustained yield set forth in this and other 

13 applicable law and evaluate the feasibility of meas-

14 ures, consistent with such principles, that would en-

15 hance the extent to which the public lands can sup-

16 port increases in the numbers and types of plant 

17 communities and fish and wildlife populations lo-

18 cated on or supported by such lands;". 

19 (2) Section 202(c)(3) of the Act (43 U.S.C. 

20 1712(c)(3)) is amended to read as follows: 

21 "(3) give priority to the designation and protec-

22 tion of areas of critical environmental concern and 

23 to identification, protection, and enhancement of the 

24 ecological, environmental, fish and wildlife, and 

25 other resources and values of riparian areas;". 

•IIR 1803 Dl 
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1 (3) Section 202(c)(5) of the Act (43 U.S.C. 

2 1712(c)(5)) is amended to read as follows: 

3 "(5) consider present and potential uses (in-

4 eluding recreational and other nonconsumptive uses) 

5 of the public lands;". 

6 SEC. 8. PROFESSIONAL QUALIFICATIONS. 

7 Section 301(c) of the Act (43 U.S.C. 1731(c)) is 

8 amended to read as follows: 

9 "(c) In addition to the Director, there shall be a Dep-

10 uty Director and so many Assistant Directors, State Di­

ll rectors, and other employees as may be necessary, ap-

12 pointed by the Secretary. After May 1, 1989, no person 

13 may be appointed as Deputy Director of the Bureau (ex-

14 cept for Deputy Director for External Affairs) or as an 

15 Assistant Director or State Director who is not at the time 

16 of appointment either a career appointee (as defined in 

17 section 3132(4) of title 5, United States Code) or in the 

18 competitive service. Other employees shall be appointed 

19 subject to provisions of law applicable to appointments in 

20 the competitive service, and shall be paid in accordance 

21 with the provisions applicable to such service.". 

22 SEC. 7. PENALTIES. 

23 (a) FLPMA.-Section 303(a) of the Act (43 U.S.C. 

24 1733(a)) is amended by striking "no more than $1,000" 

25 and by inserting "no more than $10,000". 

•HR 1803 m 
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1 (b) PuBLIC LAw 92-195.-Section 8 of Public Law 

2 92-195 (16 U.S.C. 1338(a)) is amended by striking "not 

3 more than $2,000" and by inserting "not more than 

4 $10,000". 

5 SEC. 8. MANAGEMENT OF LANDS AND PUBLIC PARTICIPA· 

6 TION. 

7 (a) IN GENERAL.-The last sentence of section 

8 302(b) of the Act (43 U.S.C. 1732(b)) is amended to read 

9 as follows: 

10 "In managing the public lands, the Secretary, by reg-

11 ulation or otherwise, shall take any action necessary to 

12 prevent unnecessary degradation of such lands, to mini-

13 mize adverse environmental impacts on such lands and 

14 their resources resulting from use, occupancy, or develop-

15 ment of such lands, and to prevent impairment or deroga-

16 tion of the resources and values of conservation system 

17 units.". 

18 {b) ADVISORY COUNCILS.-Section 309(a) of the Act 

19 (43 U.S.C. 1739(b)) is amended-

20 ( 1) by striking the period at the end of the first 

21 sentence and inserting in lieu thereof ", including 

22 the protection of environmental quality, the manage-

23 ment and enhancement of fish and wildlife popu-

24 lations and habitat, and outdoor recreation."; and 

oHR.~803 m 
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1 (2) by striking the period at the end of the 

2 fourth sentence and inserting in lieu thereof ", who 

3 shall provide an opportunity for interested members 

4 of the public to suggest persons for appointment.". 

5 (c) ACEC REGULATIONS.-Section 310 of the Act 

· 6 (43 U.S.C. 1740) is amended by designating the existing 

7 provisions thereof as subsection (a) and adding the follow­

S ing new subsection: 

9 "(b) By regulation, the Secretary shall provide an op-

10 portunity for members of the public to propose specific 

11 areas for consideration for designation as areas of critical 

12 environmental concern pursuant to section 201 of this 

13 Act.". 

14 SEC. 9. FUTURE REAUTHORIZATIONS. 

15 Section 318(b) of the Act (43 U.S.C. 1748(b)) is 

16 amended by striking "May 15, 1977, and not later than 

17 May 15 of each second even numbered year thereafter" 

18 and inserting in lieu thereof "January 1, 1993, and Janu-

19 ary 1 of each second odd-numbered year thereafter". 

20 SEC. 10. EXEMPriON FROM STRICf UABn.ITY. 

21 Section 504(h) of the Act (43 U.S.C. 1764(h)) ts 

22 amended by adding at the end thereof the following new 

23 paragraph: 

24 "(3) No regulation shall impose liability without fault 

25 with respect to a right-of-way granted, issued, or renewed 
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1 under this Act to a nonprofit entity or an entity qualified 

2 for financing under the Rural Electrification Act of 1936, 

3 as amended, if such entity uses such right-of-way for the 

4 delivery of electricity to parties having an equity interest 

5 in such entity. However, the Secretary may condition the 

6 grant, issuance, or renewal of a right-of-way to such entity 

7 for such purpose on the provision by such entity of a bond 

8 or other appropriate security, pursuant to subsection (i) 

9 of this section.". 

10 SEC. 11. CONGRESSIONAL REVIEWS. 

11 (a) SALEs.-Section 203(c) of the Act (43 U.S.C. 

12 1713(c)) is amended by striking "and then only if the 

13 Congress has not adopted a concurrent resolution stating 

14 that such House does not approve of such designation", 

15 and by inserting in lieu thereof "unless there is enacted 

16 a joint resolution disapproving such designation''. 

17 (b) WITHDRAWALS.-Section 204 of the Act (43 

18 U.S.C. 1713) is amended as follows: 

19 ( 1) By striking from subsection (c) the words 

20 "if the Congress has adopted a concurrent resolution 

21 stating that such House does not approve the with-

22 drawal" and by inserting in lieu thereof "if prior to 

23 the end of such 90-day period there is enacted a 

24 joint resolution disapproving the withdrawal". 



14 

10 

1 (2) By striking from subsection (1)(2) the words 

2 "the Congress has adopted a concurrent resolution" 

3 and by inserting in lieu thereof "there has been en-

4 acted a joint resolution". 

5 SEC. IlL CONFORMING AMENDMENTS. 

6 (a) REPEAL.-Section 215 of the Act is hereby 

7 repealed. 

8 (b) GRAZING STUDY.-Section 401 of the Act (43 

9 U.S.C. 1751) is amended by repealing subsection (a) and 

10 paragraph (b)(1), by redesignating paragraph (b)(2) as 

11 paragraph (a)(1), and by redesignating paragraph (b)(3) 

12 as paragraph (a)(2). 

13 SEC. 13. JUDICIAL REVIEW. 

14 (a) Title VII of the Act is amended by adding at the 

15 end thereof the following: 

16 "JUDICIAL REVIEW 

17 "SEc. 708. Any agency action or failure to act to im-

18 plement this Act, including the whole or part of any agen-

19 cy rule, order, license, sanction, relief, or the equivalent 

20 or denial thereof, shall be subject to judicial review in ac-

21 cordance with and to the extent provided by the Adminis-

22 trative Procedure Act (5 U.S.C. 551-559 and 701 et seq.). 

23 For the purposes of this section, the term 'rule' has the 

24 same meaning as such term has in the Administrative Pro-

25 cedure Act (5 U.S.C. 551(4)).". 
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1 (b) The table of contents of the Act is amended by 

2 inserting after the item relating to section 707 the follow-

3 ing new item: 

"Sec. 708. Judicial review.". 

4 SEC. 14. CLAIMED RIGHTS-OF-WAY. 

5 The Act is hereby amended by adding at the end of 

6 title III the following new sections 319 and 320: 

7 "SEC. 319. RECORDATION OF CLAIMED RIGHTS-OF-WAY. 

8 "(a) FILING REQUIREMENTS.-(1) Any party claim-

9 ing to be a holder of a right-of-way across public or other 

10 Federal lands for the construction of a highway pursuant 

11 to a grant made by Revised Statutes section 24 77 ( 43 

12 U.S.C. 932) that became operative before repeal of.such 

13 section on October 21, 1976, shall, on or before January 

14 1, 1994, file for record in the office or offices of the Bu-

15 reau of Land Management responsible for management of 

16 public lands within the State or States wherein such 

17 claimed right-of-way is located either a notice of intent 

18 to hold and maintain the right-of-way or a notice of aban-

19 donment of such party's claim to be the holder of such 

20 right-of-way. A notice of intent to hold and maintain such 

21 a right-of-way shall be accompanied by information con-

22 cerning the actual construction, maintenance, and public 

23 use on which such party bases its claim to have established 

24 such a right-of-way, and by such other information regard-

25 ing the uses, location, and extent of such claimed right-
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1 of-way as ·the Secretary of the Interior may require. The 

2 Secretary may allow information already in the possession 

3 of the Bureau of Land Management to be included by ref-

4 erence to the documents in which such information is re­

S corded. 

6 "(2) A party filing a notice pursuant to paragraph 

7 (1) shall also simultaneously file a copy thereof in the ap-

8 propriate office of any other agency responsible for man-

9 agement of any Federal lands traversed by the claimed 

10 right-of-way, and shall give public notice of the party's in-

11 tention to hold and maintain or to abandon the claimed 

12 right-of-way by publication of information concerning such 

13 intention in one or more newspapers of general circulation 

14 in the areas where the affected lands are located. 

15 "(b) EFFECT.-(1) The failure of any party subject 

16 to the requirements of subsection (a) to file the notices 

17 or to publish the information required to be filed and pub­

IS lished by such subsection within the time specified by such 

19 subsection shall be conclusively deemed to constitute an 

20 abandonment and relinquishment of a nght-of-way with 

21 respect to which such filing and publication is required 

22 by such subsection. 

23 "(2) Recordation pursuant to this section shall not, 

24 of itself, render valid any claim which would not otherwise 

25 be valid under applicable law or provide a basis for chang-

•HR 1108 IB 



17 

13 

1 ing the scope, alignment, or character or extent of use of 

2 any claimed right-of-way; and nothing in this section shall 

3 be construed as waiving, altering, or otherwise affecting 

4 any tenns or conditions applicable to any right-of-way 

5 under this Act or any other applicable law. 

6 "(c) lNVESTIGATIONS.-(1) Upon receipt of a notice 

7 filed pursuant to subsection (a) that a party intends to 

8 hold and maintain a claimed right-of-way involving any 

9 lands specified in paragraph (2) of this subsection, the 

lO Secretary of the Interior, acting through an appropriate 

11 officer of the Bureau of Land Management or (if any por-

12 tion of a claimed right-of-way covered by this subsection 

13 is located within a unit of the National Park System) of 

14 the National Park Service, shall conduct an investigation 

15 to determine the validity of each such claimed right-of-

16 way. The Secretary shall provide an opportunity for the 

17 public to contest or request an investigation of the validity 

18 of any other claimed right-of-way. 

19 "(2)(A) The Secretary shall investigate the validity 

20 of each claimed right-of-way any portion of which 

21 involves-

22 "(i) any lands within the National Park Sys-

23 tern, the National Wild and Scenic River System, or 

24 the National Wilderness Preservation System; or 
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1 "(ii) any lands being Dl8ll8ged so 88 to preserve 

2 their suitability for designation 88 wilderness, pursu-

3 ant to section 603 of this Act or any other provision 

4 of law or regulation; or 

5 "(iii) any area of critical environmental con-

6 . cern; or 

7 "(iv) any other lands whose use for highway 

8 purposes would be inconsistent with the land-use 

9 plans for those lands. 

10 "(B) The Secretacy shall also investigate any claimed 

11 right-of-way. not involving lands specified in subpar&graph 

12 (A) but with respect to which a challenge is tiled that 

13 states grounds which, if proved or confinned, would con-

14 stitute reason to doubt the validity of such claimed right-

15 of-way or any portion thereof. 

16 "(3) If any portion of such claimed right-of-way is 

17 on Federal lands managed by an agency other than the 

18 Bureau of Land Management or the National Park Serv-

19 ice, the investigating officer shall request the comments 

20 of such agency with respect to the validity of such right-

21 of-way. 

22 "(4) Appropriate notice to the public, including the 

23 owners of any non-Federal lands affected by the claimed 

24 right-of-way, shall be provided with respect to initiation 

25 of each investigation carried out pursuant to this para-
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1 graph, and the investigating officer shall provide an oppor-

2 tunity for the public to submit comments concerning the 

3 subject of the investigation. 

4 "(5) If infonnation or comments submitted to the in-

5 vestigating officer demonstrate that there is a dispute as 

6 to any relevant facts with respect to the validity of a right-

7 of-way subject to an investigation under this paragraph, 

8 the parties to such dispute shall be afforded an adjudica-

9 tory hearing on the record with respect to such disputed 

10 issues of fact. Any such adjudicatory hearing shall be be­

ll fore a qualified administrative law judge whose findings 

12 shall govern disposition of such issues of fact in any deter-

13 mination concerning the validity of a claimed right-of-way, 

14 subject to administrative and judicial review under appli-

15 cable provisions of law. 

16 "(6) If after an investigation pursuant to this para-

17 graph, the investigating officer finds either that a claimed 

18 right-of-way or portion thereof is valid or that there is rea-

19 son to doubt the validity of suchclaimed right-of-way or 

20 portion thereof, notice of such finding and the reasons 

21 therefor shall be provided to the party claiming the right-

22 of-way and to all other affected parties, including the pub-

23 lie. 

24 "(7) For purposes of this section; if ·any portion of 

25 a claimed right-of-way includes lands managed pursuant 
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1 to section 603 of this .Act, that fact $hall constitute a rea-

2 son to doubt the validity of such portion of such right-

3 of-way. 

4 "(d) .APPE.u.s.-(1) .Any claimed right-of-way or por-

5 tion thereof with respect to which it is found, . pursuant 

6 to subsection (c), that there is reason to doubt the validity, 

7 shall be deemed to be invalid unless, within 30 days after 

8 such finding the party claiming the right-of-way has filed 

9 with the Secretary of the Interior an appeal of such find-

tO ing, and the Secretary thereafter determines the right-of-

11 way to be valid . .Any party other than the party claiming 

12 the right-of-way, may intervene in any appeal filed under 

13 this paragraph in support of the finding of invalidity by 

14 filing with the Secretary a notice of such intervention 

15 within the period allowed for filing of the appeal. 

16 "(2) .Any finding by the investigating officer with re-

17 gard to the validity or invalidity of a claimed right-of-way 

18 or portion thereof valid shall become final unless within 

19 30 days after such finding a notice of appeal of such find-

20 ing is filed with the Secretary of the Interior. 

21 "(3) .Any decision by the Secretary with regard to an 

22 appeal under this subsection shall be made after the party 

23 claiming or contesting a right-of-way has been provided 

24 with the evidence upon which the investigating officer's 

2S finding regarding its validity or invalidity was based and 
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1 has been given an opportunity to respond, including an 

2 adjudicatory hearing ori the record with respect to any dis-

3 puted issues of fact. 

4 "( 4)(A) Pending a final detennination of validity with 

5 respect to a claimed right-of-way that is subject to an ap-

6 peal under this subsection, the Federal land covered by 

7 such claimed right-of-way shall be managed in accordance 

8 with applicable law (including this Act) and management 

9 plans as if such right-of-way did not exist, except that 

10 such lands may continue to be used for lawful transpor-

11 tation, access, and related purposes of the same nature 

12 and to the same extent as was properly pennitted by the 

13 Secretary on the date of enactment of this section. Any 

14 such continued uses shall be subject to appropriate regula-

15 tions to protect the resources and values of the affected 

16 lands. 

17 "(B) Upon a final detennination of invalidity with re-

18 spect to a claimed right-of-way subject to an appeal under 

19 paragraph (3), Federal lands covered by such claimed 

20 right-of-way shall be managed in accordance with applica-

21 ble law and management plans. 

22 "(C) A detennination by an investigating officer as 

23 to the validity or invalidity of a claimed right-of-way may 

24 be appealed to the Secretary by any person, provided such 

25 appeal is made no later than 30 days after the detennina-
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1 tion of the investigating officer. Any person filing such an 

2 appeal shall be afforded an adjudicatory hearing on the 

3 record with regard to any disputed issue of fact. Any deci-

4 sion of the Secretary regarding such an appeal shall be 

5 subject to judicial review. 

6 "(5) Any decision by the Secretary pursuant to this 

7 subsection shall be subject to judicial review under appli-

8 cable provisions of law, but nothing in this subsection shall 

9 be construed as affording any right to seek or participate 

10 in any judicial proceeding by any party not otherwise enti-

11 tied to seek or participate in such proceeding. 

12 "(e) CHANGE IN UsE.-Any change in the scope, 

13 alignment, or character of use of a valid right-of-way es-

14 tablished pursuant to Revised Statutes section 2477 shall 

15 be subject to terms and conditions required by section 505 

16 of this Act or other applicable law. 

17 "(f) SAVINGS CLAUSE.-Nothing in this section shall 

18 be construed as increasing or diminishing the require-

19 ments of any applicable law with respect to establishment, 

20 construction, or maintenance of a highway for purposes 

21 of obtaining a valid right-of-way pursuant to Revised Stat-

22 utes section 24 77 prior to its repeal. 
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1 "SEC. 320. RIGHT-OF-WAY IN ALASKA CONSERVATION SYS-

2 TEMUNITS. 

3 "Nothing in this Act shall be construed as exempting 

4 any proposal for any construction on or change in the 

· 5 scope, alignment, or character or extent of use of any por-

6 tion of any right-of-way claimed to have been established 

7 pursuant to Revised Statutes section 24 77 on any lands 

8 within any conservation system unit in Alaska from the 

9 requirements of title XI of the Alaska National Interest 

10 Lands Conservation Act.". 

11 SEC. 115. WILD HORSE SANCTUARY REPORT. 

12 (a) WAITING PERIOD.-The Secretary shall take no 

13 action to remove any animals covered by Public Law 92-

14 195 (commonly known as the ''Wild Free-Roaming Horses 

15 and Burros Act") from any area being operated, under 

16 an agreement with the Secretary, as a sanctuary for such 

17 animals on May 22, 1991, or to alter arrangements exist-

18 · ing on such date for care and maintenance of such ani-

19 mals, sooner than 120 days after transmittal to the House 

20 Committee on Interior and Insular Mfairs and the Senate 

21 Committee on Energy and Natural Resources of the report 

22 required by this section. 

23 (b) REPORT.-(1) The Secretary of the Interior shall 

24 report to the committees specified in subsection (a) con-

25 cerning the status of the sanctuaries specified in such sub-

26 section and any alternative arrangements that the Sec-
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1 retary may be considering to assure the continued long-

2 tenn welfare of the wild horses located on such sanctuaries 

3 on May 22, 1991, with a detailed estimate of the costs 

4 and advantages or disadvantages of such alternatives as 

5 compared with continuation of arrangements in effect on 

6 such date for such animals. 

7 (2) Prior to transmitting the report required by this 

8 section to the committees specified herein, the Secretary 

9 shall provide an opportunity for the public to make sug-

1 0 gestions concerning the alternative arrangements to be 

11 discussed in such report, and to review and comment on 

12 the report. 

13 SEC. 18. TABLE OF CONTENTS AMENDMENTS. 

14 The table of contents of the Act is amended by insert-

15 ing after the item relating to section 318 the following 

16 new items: 

"See. 319. Recordation of claimed rights-of-way. 
"See. 320. Right-of-way in .Alaska Conservation System Units.". 

17 SEC. 17. BONNEVILLE SALT FLATS. 

18 Not later than 2 years after the date of the enact-

19 ment of this Act, the Secretary of the Interior shall con-

20 duct a study to detennine the nature and extent of the 

21 salt loss from the salt flat crust occurring at Bonneville 

22 Salt Flats, Utah, and how best to preserve the resources 

23 (including scenic, historic, economic, and recreational re-

24 sources) threatened by such salt loss. In conducting the 
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1 study, the Secretary shall consider whether to designate 

2 the Bonneville Salt Flats as a national recreation area or 

3 a national conservation area. Within 90 days after the 

4 completion of the study, the Secretary shall submit a re-

5 port to the Congress concerning such study, together with 

6 . recommendations, if any, of the Secretary. 

7 SEC. 18. MANAGEMENT OF PUBUC LANDS RELATING TO 

8 NAroRAL PRODUCTIVE CAPACITY. 

9 Section 302(a) of the Act (43 U.S.C. 1732(a)} is 

10 amended-

11 (1) by inserting "(1)" after "(a)"; and 

12 (2) by adding at the end thereof the following: 

13 "(2) The Secretary shall manage the public lands to 

14 maintain and restore their natUral productive capacity and 

15 shall take no action to diminish the long-term sustain-

16 ability of the biological resource as measured by the vari-

17 ety within and among the native species and communities 

18 of which it is comprised, except that where a -tract of such 

19 public land has been dedicated to specific uses according 

20 to any other provision of law it shall be managed in ac-

21 cordance with such law." . 

22 SEC. 19. NATIONAL CONSERVATION AREAS. 

23 (a) DEFINITIONS.-As used in this section: 

24 (1) "National Conservation Area" means a por-

25 tion of the public lands-

•BR tam 



26 

22 

1 (A) that contains notable natural, environ-

2 mental, ecological, scientific, scenic, or cultural 

3 resources or values (or a combination thereof); 

4 (B) that should be-

5 (i) retained in national ownership, 

6 withdrawn from mineral entry and from 

7 mineral and geothermal leasing, and not be 

8 managed to permit commercial harvesting 

9 of timber; and 

10 (ii) managed for purposes of conserv-

11 ing, protecting, and enhancing such re-

12 sources or values; and 

13 (C) where generally only such uses of the 

14 public lands as further such management pur-

15 poses should be permitted. 

16 (2) "Secretary" means the Secretary of the In-

17 terior 

18 (3) the term "public lands" and all other terms 

19 shall have the same meaning as such terms have 

20 when used in the Federal Land Policy and Manage-

21 ment Act of 1976, unless otherwise specified in this 

22 section. 

23 (b) IDENTIFICATION OF POTENTIAL NATIONAL CON-

24 SERVATION AREAS.-
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1 (1) As soon as possible after the date of enact-

2 ment of this Act the Secretary shall undertake to 

3 identify any portions of the public lands, not pre-

4 viously recommended for or designated as wilderness 

5 and not subject to specific management require-

6 ments imposed by law, that would be suitable for 

7 designation as one or more National Conservation 

8 Areas. 

9 (2) In the implementation of this subsection, 

10 the Secretary shall provide an opportunity for mem-

11 hers of the public to make suggestions as to the 

12 matters described in paragraph (3) of this sub-

13 section. 

14 (3) No later than 3 years after the enactment 

15 of this Act, the Secretary of the Interior shall report 

16 to Congress concerning-

17 (A) any criteria, in addition to those speci-

18 fied in this section, that ·should be utilized in 

19 order to identify a portion of the public lands 

20 that should be considered for designation as a 

21 National Conservation Area; 

22 (B) any management requirements, in ad-

23 dition to those specified in this section, that 

24 should be included in any legislation designat-
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1 ing a portion of the public lands as a National 

2 Conservation Area; and 

3 (C) any portions of the public lands the 

4 Secretary has identified as suitable and that the 

S Secretary recommends for designation as one or 

6 more National Conservation Areas. 

7 (c) DESIGNATION.-No portion of the public lands 

8 . shall be designated as a National Conservation Area ex-

9 cept by Act of Congress 
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Mr. DEFAZIO. Without objection, all statements of all witnesses 
who will testify will be entered in the record in their entirety. 

We will get to Mr. Orton in a moment as the first witness. First, 
the tradition is we poll the panel for opening statements. 

And I recognize my colleague Mr. Hansen and he has an opening 
statement. 

STATEMENT OF BON. JAMES V. HANSEN 
Mr. HANSEN. Thank you. 
Mr. Chairman, I am pleased that we fmally are able to hold a 

hearing on this bill. 
My objections to this legislation are far too numerous to mention 

in an opening statement. This bill looks a lot like the ones in 1989 
and 1991 that passed the House and died in the Senate Energy 
Committee. 

H.R. 1603 would change the BLM from a multi-use agency to one 
that manages lands primarily for non-consumptive uses such as 
backpacking, birdwatching, and other recreational pursuits. 

At the same time, it would create red tape for traditional indus­
tries like mining and livestock and they would be forced off public 
lands. 

My greatest objections to this legislation deal with buffer zones, 
R.S. 2477 rights-of-way, and Section 19 dealing with national con­
servation areas. 

In the 1980's, I was constantly in a hassle with Chairman Seiber­
ling over the question of buffer zones. I remember debating it with 
Mr. Seiberling, and we never were able to come up with the defmi­
tions of certain terms like "adjacent to." 

And I still remember John Seiberling saying that "adjacent to" 
was from Bryce National Park all the way to Las Vegas, which to 
me was a rather big interpretation of the words "adjacent to." 

Many of these things have not been worked out, and I think we 
should move the B~ or park area to that line and not be involved 
in p_lowing the ground in something that we cannot understand. 

Although the Chairman will assure us that Section 3 does not re­
quire BLM to create buffer zones around national parks, monu­
ments, refuges, wild and scenic rivers and national trails, I have 
been advised by prominent attorneys that BLM will designate buff­
er zones to avoid litigation from environmental groups. 

Since Utah is blessed with numerous parks, monuments, na­
tional trails, and wild and scenic rivers, Section 3 would result in 
a massive down-zoning of public lands at a time when public land 
access is already being limited as recognized by the Chairman. 

Utah and Alaska are the two States most affected by Section 14 
dealing with R.S. 2477 rights-of-way. As a result, it should come 
as no surprise that Congressman Orton and Barbara Hjelle of the 
Utah Association of Counties are testifying regarding that provi­
sion. 

These rights of access have been consistently confirmed by the 
courts as a property right. To arbitrarily give holders of these 
rights 6 months to file a claim is an expensive, onerous, and un­
workable burden on the BLM, local governments, and citizens who 
hold these rights. I assure you that this will be aggressively fought 
here and in the other body. 

69-905 0 - 93 - 2 
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Section 17 mandates that a study be conducted as to why the 
Bonneville Salt Flats are shrinking. Although one study was al­
ready completed and came to no conclusions, I would welcome fur­
ther analysis. I would not favor the Salt Flats being considered as 
a national recreation area or a national conservation area. Utah de­
pends greatly on the activities conducted on the Salt Flats and I 
would oppose any efforts to restrict these uses. 

I am also very concerned about the new section in this year's bill 
regarding national conservation areas. I favor the current manage­
ment flexibility NCAs provide. This hybrid between wilderness and 
normal multiple-use public lands is a workable solution to compet­
ing interests. 

I believe that our professional land managers within BLM have 
the abilities to balance diverse uses found within NCAs and do not 
need micromanagement from Washington, D.C. Bans on commer­
cial timber harvest and mining within NCAs will only cause severe 
economic hardship on rural residents in public land areas. 

Finally, I cannot support the extensive review of all BLM lands, 
except congressionally designated areas, to determine their suit­
ability as NCAs. In my opinion, this review would only open old 
wounds from BLM's wilderness review required from FLPMA, not 
to mention costing the taxpayers millions of dollars to study areas 
that have already been studied to death. In one case in Utah, we 
have done 41 studies in one area. I recall that we did over 90 stud­
ies on the Great Salt Flats and drew no conclusions except that 
there are a lot of minerals. 

I welcome our witnesses, especially those from Utah. And I look 
forward to hearing today's testimony. 

Mr. Chairman, I would ask unanimous consent for the statement 
of Senator Orrin Hatch be submitted in the record. 

Mr. DEFAZIO. As one of the witnesses? Is that the idea? For the 
record? 

I understand. 
Without objection. 
[Prepared statement of Mr. Hatch follows:] 

STATEMENT BY SENATOR ORRIN G. HATCH BEFORE THE HOUSE SUBCOMMITTEE ON 
NATIONAL PARKS, FORESTS AND PuBLIC LANDs, ON H.R. 1603, THE BLM REAu­
THORIZATION BILL, MAY 25, 1993 

Mr. Chairman, I appreciate the opportunity to provide brief comments on H.R. 
1603, the Bureau of Land Management reauthorization bill, which is the subject of 
today's hearing. While the bill addresses several programs and activities under the 
jurisdiction of the BLM, my comments today focus on Section 14 of the bill dealing 
with federal law granting rights-of-way for constructing public highways over public 
lands, or Revised Statute 2477. 

There are many issues currently being considered b_y Coilgl'e&s and the federal 
government that will have a direct impact on rural Utah. These include, but are 
not limited to, proposed increases in grazing fees, the imposition of a royalty on 
mining activities, unnecessary appeals on timber sales, des1gnating wilderness, and 
the proposed increases in grazing fees, the imposition of a royalty on mining activi­
ties, unnecessary appeals on timber sales, des1gnating wilderness, and the proposed 
energy tax. 

But, as important as these issues are to my state, I believe the final disposition 
of rights-of-way claims under R.S. 2477 by the Congress could perhaps wreak just 
as much havoc and cause just as much disruption to the lifestyle of rural Utah as 
the issues I have already mentioned. 

For this reason alone, section 14 of H.R. 1603 must be modified to take into con­
sideration the concerns of most rural Utahans. 
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For example, establishing January 1, 1994 88 a cutoff date on which municipali­
ties and st.~ates must make an R.S. 24 77 claim is inconceivable. There is simply too 
much work that local officials must undertake in order to document and justify 
claims before these claims can be adjudicated and granted by the BLM. This is espe­
ciall)' true in Utah where the large majority of R.S. 2477 claims are currently out­
standing and from which most future claims proposed to the BLM will be generated. 
A six-month deadline of six months or less is simply insufficient for these claims 
to be properly documented and presented to the BLM. 

Additionall,r, the bill states that any party who does not make an R.S. 2477 claim 
within that tuneframe shall be considered 88 completely abandoning and relinquish­
ing a right-of-way claim. This one provision would completely strip counties and mu­
nicipalities of their legal rights to access local public lands, granted to them for over 
100 .)'ears, just because the local governments cannot meet an unworkable arbitrary 
deadline imposed on them by Congress. 

All of this has come on the heels of the controversial BLM Draft Report to Con­
gress entitled The History and Management of R.S. 2477 Rights-of-Way Claims on 
Federal and Other Lands. This report cited a Congressional Research Service (CRS) 
report 16 times, primarily on the question of what constitutes a "highway," a key 
term contained in R.S. 2477. It was this CRS report that caused several of us in 
Congress to write CRS Director Joseph Ross with questions about the accuracy of 
the report and to request that the report be withdrawn based on identified inaccura­
cies and inconsistencies in the report. CRS has not withdrawn the report as of 
today, and I can only auume that inaccurate information on this issue continues 
to be made available to my colleagues and the nation. Yet, it is this report which 
is a basis for the BLM report now tiefore this committee. 

The CRS report's major failure was not to address, or even acknowledge, an ex­
tensive literature on the law of ways extending back through early American and 
English common law to Roman civil law. This bOdy of law contains clear definitions 
of "highwa_y" as a public right to cross land belonging to another. For example, an 
1868 treatise on highways, not mentioned in the CRS report, defines a highway as 
"a way over which the public at large have a right of passage, whether it be a car­
riage way, a horse way, a footway, or a navigable river." A contemporary English 
treatise, written in 1862, defined "highway" as "the general term applied to all pub­
lic ways which include carriageway&, cartways, horseways, bridleways, footways, 
causeways churchwa1.s and pavements." 

Under these defimtions, many claims made by ~Utah's counties would qualify 
today as a "hi~hway" under R.S. 2477. Yet, the CRS report does not mention them 
or other histone def"mitions that were obviously overlooked by the CRS. In my view, 
it is far more likely that Congress would have a8Bumed these definitions rather than 
one that differentiates between "significant" types of access ways. 

I am also concerned that H.R. 1603 provides the opportunity for the public to 
question or contest the validity of R.S. 2477 rights-of-way claims. This provision 
atone will ensure that most, if not all, of future claims are never adjudicated in a 
pre>per and timely fashion. 

The issue of validity should be decided by the BLM based on the facts associated 
with each claim, and this validation should be granted upon demonstration by local 
JOvernment, either. through pictorial, cartographic, or anecdotal documentation, that 
unproved access was available to the public prior to 1976. The language in H.R. 
1603 will unnecessarily disturb this validation process and prevent a legitimate 
local government need from being addressed promptly due to potentially frivolous 
appeals and delays. 

On R.S. 2477 rights-of-way claims, on cannot help but believe the Congress is at­
tempting to achieve a resolution on these claims despite the adverse impacts such 
a resolution would have on local governments, the entities with the most to lose. 
Very simply, the authority granted to local governments by Congress would be re­
pealed with the passage of this bill and Section 14. I encourage this subcommittee 
to review this matter carefully and to work toward a proposal that is workable for 
local governments. · 

R.S. 2477 rights-of-way claims are not paths and tracks that rural countries are 
using to prevent the designation of wilderness in their areas. There is more at stake 
here. These paths, trails, and tracks are the way be which western dublic lands 
were settled and explored. Their role in this nation's history cannot, an should not, 
be overlooked by Congress, or dismissed without careful review. Today, these rights­
of-ways form the primary infrastructure in western states, like Utah, with a signifi­
cant amount of public acreage. 

As Ray Lopeman, a country commissioner from Kane Country, Utah, indicated to 
me last month, these roads are used to travel to and from work, to access farmland 
and livestock, to bus children to local schools, and "to conduct our [rural Utahns) 
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lives in a nonnal way. You [Senator Hatch] and urban America take these privil~es 
for granted each day; we in rural America exist on them." In these words, Ray 
Lopeman has spoken for man1~ other rural Utahns, succinctly stating the essential 
purposes of R.S. 2477 claims. The importance of R.S. 2477 rights-of-way to everyday 
living in rural America should not be minimized by this subcommittee or the Con­
gress. 

Mr. Chairman, the two issues at stake in Section 14 of H.R. 1603 are no less than 
1) access, and 2) the freedom of local governments to conduct the affairs of their 
own communities. AB one travels throughout Utah, these messages echo from county 
to county. 

Utahns believe strongly that R.S. 2477 is a key element for achieving both of 
these objectives, which is why 96 percent of the current inventory of R.S. 2477 
claims pending on BLM public lands are in Utah. Any legislative proposal must pre­
serve the authority granted to local government through R.S. 2477 and clearly man­
date that once a local government properly demonstrates that access was available 
to the public prior to 1976, then the BLM should grant a R.S. 2477 right-of-way 
without hesitation. I also believe the scope of the right should be preserved; in other 
words, local governments should retain the ability to make modifications to the 
rights-of-way to protect public access which in their judgment are reasonable and 
necessary. · 

H.R. 1603, in its attempt to bring the controversies surrounding R.S. 2477 rights­
of-claims to an end, would cause more harm and create more problems than it 
would resolve. For this reason, I encourage this subcommittee to move slowly before 
adopting language that would issue another blow to rural life. 

AB Barbara G. Hjelle, a knowledgeable Utah attorney in this area who is testify­
ing before the committee today, has stated in recent months, "actions designed, 
whether inadvertently or consciously, to modify or add conditions to [R.S. 2477] 
grants, ... which have been continuously used for decades as an integral part of trans­
portation systems, could have dangerous effects on the well-being of western com­
munities. 

I agree. Section 14 of H.R. 1603 is not the proper language at this time. I would 
be happy to work with the member of this subcommittee to fashion language that 
addresses the issue in a reasonable and workable manner and in a way that pro­
tects the livelihoods of rural Utahns and the rights of their local elected govern­
ments. 

Mr. DEFAZIO. Mr. Thomas. 

STATEMENT OF HON. CRAIG THOMAS 
Mr. THOMAS. Thank you, Mr. Chairman. I will make a short 

statement. We have a number of witnesses, and I am interested in 
particularly Jim Magagna, Public Lands Council, and those from 
Wyoming. I agree with Mr. Hansen's comments on this. Maybe the 
third time is the charm. 

This bill is no different and equally unacceptable as the past one. 
We will find the same opposition that we had before. The last reau­
thorization expired in 1982. It might make sense to bring a clean 
reauthorization bill and get this behind us. But, instead, we will 
have the same as we had before. And we will have a wish list of 
special interests who are opposed to mul. tiple use. And I am sorry 
for that. I am sorry we used this instrument to promote that. 

Obviously, you mentioned a couple of things that are most dif­
ficult, phasing out the R.S. 2477 rights-of-way will be extremely ex­
pensive for local governments and not a good thing to do. 

The buffer zone problem, I think, is maybe one of the most dif­
ficult issues that we have in terms of management. 

As you say, Mr. Hansen this is kind of like the rancher who 
didn't want to expand much, he just wanted everything that was 
next to him. And that seems to be the way it goes here. There is 
no end to that. 

Biological diversity seems to be a code word for talking about not 
utilizing the resources. And I am sorry for that, too. 
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So I do look forward to the witnesses, Mr. Chairman; and I hope 
that we could come out of here with a clean reauthorization bill. 

Thank you very much. 
Mr. DEFAZIO. Mr. Calvert. 
Mr. CALVERT. No opening statement, Mr. Chairman. 
Mr. DEFAZIO. Okay. Thank you. 
Apparently Members of the committee, but not the audience, 

have been advised that the new director of the BLM, Mr. Baca, has 
a conflict. I guess when you have a conflict and you have a choice 
between the House side and the Senate side, for whatever reason 
he chose to testify on the Senate side first. I can't understand that. 

So we will hear first from our witnesses; and then when the di­
rector becomes available, we will insert him into the order. We will 
go to Mr. Orton first and other witnesses. I welcome our colleague. 

Your statement in its entirety will be entered in the record. And 
if you would care to summarize, we would be appreciative. 

STATEMENT OF HON. BILL ORTON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF Ul'AH 

Mr. ORTON. Thank you, Mr. Chairman. 
I am appreciative to the committee for allowing me to come be­

fore you today and give my comments regarding proposed H.R. 
1603. 

Let me just explain to you so you understand what is included 
in my statement. I have a very detailed 10-page statement on the 
inadequacies of this legislation. 

And attached to it, I have two addendums. One is a copy of com­
ments made by myself and the Honorable Don Young, Member of 
the full committee, with regard to the CRS report issued in Janu­
ary on R.S. 2477 rights-of-way, and a copy of my comments on the 
draft BLM report on R.S. 2477 rights-of-way. 

I believe the combination of these three documents will ade­
quately outline the specific detail and the legal problems and inad­
equacies of this legislation. 

I might just add my disappointment in the CRS with regard to 
the study issued in January. That study contained serious defi­
ciencies and inaccuracies. Myself and Mr. Young, along with sev­
eral other Members, submitted comments to CRS asking them to 
correct the report. 

Not only were our comments ignored, but they were dismissed as 
though they were of no substance whatsoever. The report continues 
to stand, inaccurate as it is. And, in fact, the BLM has relied on 
that report in creating their draft report to this committee to assist 
you in drafting this particular legislation you are looking at. 

And so the whole thing is flawed from Day 1. And I just want 
to go on the record as stating that I am seriously disappointed in 
the CRS for their total failure to even respond to the substantive 
challenges raised to that particular report. 

Let me start out by saying if ever there were a bill to oppose, 
H.R. 1603 is it. 

Aside from its blatant unconstitutionality and unlawful usurpa­
tion of States' rights, I have four other basic problems with this 
bill: 
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The improper policy shift which shifts the FLPMA policy from 
one of multiple use to non-consumptive use and environmental pro­
tection; the improper expansion of judicial review-the changes to 
issues of rightness and standing I believe are blatantly unconstitu­
tional and contradicts Article III of the U.S. Constitution; the ex­
tinguishing of R.S. 2477 rights through the creation of a new re­
cording procedure and notice procedures and a presumption of 
nonexistence of these rights and an unwieldy, outrageous appeals 
process; and finally, the redefinition of NCAs apparently to create 
de facto wilderness. 

Let me very briefly explain each of these problem areas that I 
have. First, the shift in direction of the FLPMA policy from mul­
tiple use and sustained yield to an emphasis on environmental pro­
tection and enhancement of nonconsumptive uses; essentially, an 
elimination of development. 

In my opinion, this policy shift is designed to simply create more 
wilderness, de facto, which does not meet the qualifications under 
the statute, under FLPMA itself, and also in essence to tum the 
rest of the public lands into buffer zones for national parks and 
newly created conservation units. 

Second, I believe that this bill improperly, unlawfully, and un­
constitutionally expands judicial review. It eliminates the require­
ment of fmality and makes agency actions reviewable, which are 
not yet ripe for review. 

One of the basic constitutional requirements for judicial review 
is that the action be ripe, it be ready for review. This particular 
area of H.R. 1096 in the last Congress had a problem. And Mr. 
Rhodes came to the Floor of the House, and with the Chairman, 
had a colloquy; and that bill was amended to specifically refer to 
the APA statute. That apparently resolved Mr. Rhodes' problems 
with that particular issue. 

But it doesn't come anywhere near solving my problems with it. 
As we are identifyin~ which agency actions are reviewable, by 
eliminating the word final," in essence, it expands all agency ac­
tions. They don't have to be final or ripe or ready. 

Someone could inject themselves into the middle of the BLM de­
cision-making process before the BLM has even reached a final de­
termination. 

So I think that is totally improper. It also provides a cause of ac­
tion under FLPMA that does not exist currently for good reason. 
The laws and the rights dealt with under FLPMA are not private 
rights. They are public rights. And the Constitution under Article 
3 plainly sets out standing requirements which requires an individ­
ual, in order to intervene into an action, to have a direct loss. They 
have to be injured directly. 

This statute overturns centuries of jurisprudence and 
justiciability. Federal courts are limited in their power to review 
cases in their controversies by Article 3. Article 3 requires proper 
standing, ripeness, and that the issue not be moot. 

This particular--
Mr. VENTO [presiding]. We have given you the opportunity dur­

ing the beginning of the hearing to present a statement. That cour­
tesy is extended to Members for a brief statement at the beginning 
of the hearing. About five minutes is what we would like. 
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I would appreciate it if you would summarize your views and 
complete your statement in a couple of minutes. 

Mr. ORTON. Okay. I will do that. 
I would ask, in that case, that if the Members do not have the 

time to read my statement in detail, at least staff read it. There 
are problems too numerous to mention in this brief time. 

Let me simply sar that the other issues, the usurpation of R.S. 
2477 rights-of-way 1s extremely critical. I believe this is counter­
productive and costly. In fact, if you will indulge me for 1 minute 
I will give you one example of one county in my district. Two years 
ago the Bureau of Land Management issued . an R.S. 24 77 deter­
mination on the Buckhorn Road in Emery County. SUWA imme­
diately appealed it. 

Two years later there is still no decision on that particular road. 
That road has been maintained by county pursuant to a memoran­
dum of understanding with the BLM for 10 years. H.R. 1603 would 
require the county to turn around and refile notice and intent on 
this particular road. The proposed construction on the road for 
safety purposes has long since been completed. The county would 
be foreclosed from improving the road in violation of Federal legal 
precedent. 

This case illustrates just one example of the problems created by 
the new notice and appeals procedures on R.S. 24 77. 

That is one R.S. 2477 claim. Emery County has filed 1,100 such 
claims. Garfield County has filed over 1,500 claims. Those are 2 of 
19 counties in my district; there are 30 States which have public 
roads which will be affected by this. 

Let me conclude, Mr. Chairman, simply by saying that, in my 
opinion, this legislation completely ignores the Constitution and 
due process and simply attempts to take States' rights. It gives the 
government, the BLM, the power to predetermine existence of a 
right, to create new requirements and presumptions to create long 
delays and high costs to deem a right to be invalid and then act 
on the presumption and close roads, manage those lands as if the 
right doesn't exist, and then force States to take the Federal Gov­
ernment to court to prove that they actually have that right. The 
audacity astounds me. 

Lest you misunderstand my comments to be support for this leg­
islation, let me simply state that I would rather be dragged by my 
tongue 40 miles naked through the cactus than vote for this par­
ticular piece of legislation. 

[Prepared statement of Mr. Orton follows:] 
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STATEMENT 
OF 

REPRESENTATIVE WILLIAM H. ORTON 
Subcommittee on National Parks, Forests and Public Lands 

May 25, 1993 

If ever there were a bill to oppose, H.R. 1603 is it. Not only is this bill vague, over 
broad, over reaching, and terrible public policy, but I believe that it violates the United 
States Constitution on at least half a dozen specific grounds. While the bill raises numerous 
and insurmountable general concerns, my more specific concerns are twofold and are as 
follows : (I) H.R. 1603 charts a new course for the policy behind the Federal Land 
Management Act ("FLPMA") 43 USC §1701 et. seq. from one of multiple use and sustained 
yield to one of emphasized environmental protection and enhancement of non-consumptive 
uses; and (2) it inappropriately expands judicial review pursuant to FLPMA and opens the 
review process for RS 2477 right-of-way claims to allow non-substantive appeals by anyone, 
revising sound legal precedent and constituting an impermissible interference with statutory 
rights granted to the states over 100 years ago. 

H.R. 1603 represents a clear intent to rewrite, revise and, in effect, repeal the 
underlying policy of FLPMA. In 1976, Congress passed FLPMA which repealed many of 
the miscellaneous laws governing disposal of public land and establishing a policy of favoring 
the retention of public lands for multiple use management. 

In enacting FLPMA, Congress declared that it is the policy of the United States that 
the management of the public lands "be on the basis of multiple use and sustained yield 
unless otherwise specified by law. • 43 USC §1701(a)(7). In my opinion, this legislation 
seeks to vinually abolish the multiple-use concept and, as such, not only undermines the 
stated policy of FLPMA but contradicts decades of well-established and demonstrably 
workable departmental administrative policy as well as clearly defmed and well-reasoned 
legal precedent. 

The term "multiple use" means the management of the public lands and their various 
resources so that they are utilized in the combination that will best meet the present and 
future needs of the American people. 43 USC §1702. The term "multiple use" does not 
mean management of the public lands for a single use, or no use at all, at the expense of all 
further development, as H.R. 1603 seems designed to do. 
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INAPPROPRIATE SHIEr IN FLPMA POLICY: 

Section 3 amends Section 1703(a) of FLPMA and places priority emphasis on and 
includes under the umbrella of protection "environmental" and "ecological" resources and the 
enhancement of resources and value of its newly created "conservation system units" and 
provides for the restriction and prohibition of further development. 

Further, Section 3 broadens the scope of ACEC designation to include the protection 
of resources and values "likely to be affected" by the use of "specific portions of the public 
lands. • 

These amendments evidence an intent generally to eliminate commercial or economic 
uses such as timber, mining and grazing in favor of non-consumptive uses. H.R. 1603 gives 
special priority to single uses at the expense of multiple uses of public lands. 

Similarly, H.R. 1603's amendments to Section 1712 of FLPMA dealing with the 
criteria for the development and revision of land use plans also evidences this intent. Section 
5(3)(6) amends Section 1712(C)(l) of FLPMA to require, beyond the use and observation of 
the principles of multiple use and sustained yield, that the Secretary "evaluate the feasibility 
of measures . . . that would enhance the extent to which the public lands can ~ 
~ in the numbers and types of plant communities and fish and wildlife populations 
located on or supported by such lands, • (emphasis added) all the while giving ~ to not 
only the designation and protection of areas of critical environmental concern but to the 
identification, protection and enhancement of the ecological, environmental, fish and wildlife 
and other resources and values of riparian areas. Section 5(3) spells out the consideration of 
present and potential uses to include "recreational and other non-consumptive uses• of the 
public lands. 

Section 8(a) expands the Secretary's duty to conserve public lands and creates a non­
impairment standard for •conservation system units. • As such, this section creates more 
wilderness without requiring the documentation of the wilderness characteristics previously 
incorporated by Section 603 of FLPMA. In fact, this section, through the expanded non­
impainnent standard, effectively turns all public lands into a buffer zone for national parks 
and other •conservation system units. • 

IMPROPER EXPANSION OF JUDICIAL REVIEW· 

Section 13, which replaced Section 14 in H.R. 1096, is intended to provide 
environmental plaintiffs with an avenue to sue where one is not otherwise available. It 
impermissibly relaxes the requirements for bringing suits imposed by Article m of the 
United States Constitution and eases and arguably eliminates requirements for review 
pursuant to the Administrative Procedures Act. S USC §§701-706 (1990)(" APA "). 
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Article m of the Constitution limits the scope of federal judicial power of review to 
"[c}ases and [c}ontroversies. • U.S. Const., art. m, §2. The APA limits courts to review of 
federal agency action. Section 7f12 of the APA provides that "[a} person suffering legal 
wrong because of agency action, or adversely affected or aggrieved by agency action within 
the meaning of a relevant statute, is entitled to judicial review thereof. • Because FLPMA 
does not presently provide a private right of action for a violation of its provisions, a plaintiff 
must seek review under the general review provisions of the APA which provide for judicial 
review of "[a]gency action made reviewable by statute [which FLPMA does not so provide} 
and final agency action• ... S USC Section 704. Therefore, when there is no specific 
authorization in the substantive statute (FLPMA) for review, and a plaintiff seeks review 
under the APA, the agency action in question must be "final. • However, if Section 13 were 
interpreted to amend FLPMA to now provide a right of judicial review, albeit, "subject" to 
the APA, it would come within the Section 104 provision allowing review of "[a]gency 
action made reviewable by statute", thus eliminating the requirement of finality. 

This section, as drafted, is the result of a last minute amendment on the floor 
presented by Mr. Rhodes from Arizona. It appears from the floor debate that Mr. Rhodes 
was concerned that this section, as previously drafted, would exempt agency actions under 
FLPMA from a number of significant protections against governmental abuse found in the 
APA. His amendment which specifically referenced the APA apparently satisfied his 
concerns, but does not begin to satisfy mine. 

While the section was amended to add the language "subject to review" under the 
APA, other key terms were left out. Specifically, the term "final" preceding the terms 
"agency action" got lost in the translation. Mr. Rhodes' concerns did not address the real 
focus of this section which is to malce actions not otherwise considered final, now reviewable 
in violation of the APA. 

The real problem is that no analysis to date has addressed this amendment. The 
reasons provided in the last committee report may or may not be valid. On its face, this 
amendment appears to go much further than the original, H.R. 1096, in broadening the scope 
of judicial review. Absent the term "final" in Section 13, the amendment would make .ill 
agency actions including the formulation of policy and interpretative rules, which are not . 
presently considered ripe for review under the APA, automatically reviewable. As such, 
Section 13 would contradict the constitutional requirements for judicial review imposed by 
Article m and would overturn a century of well-established, well-reasoned legal precedent 
defming the parameters of justiciability. 

Section 13 is incorrectly cast by the Committee Report as a "response" to an 
invitation extended by the United State Supreme Court in Lujan y. National Wildlife 
Federation, 1105 Ct. 3177 (1990). Not only does Section 13 show up at the party uninvited, 
but it is inappropriately dressed. Moreover, the impact of Ll!.ian on standing doctrine and its 
application to environmental plaintiffs is grossly exaggerated; there is, after all, life after 
LY.jm. In !Jtiao, the NWF claimed that the BLM's administration of its "land withdrawal 
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review program" violated FLPMA and the National Environmental Policy Act of 1969 
("NEPA "). Since the plaintiffs in Ll.!.i.an had alleged only that NWF members used 
"unspecified portions• of federal lands on which mining activity has occurred or probably 
will occur, the Court found that they had not demonstrated that they had been • adverse! y 
affected or aggrieved" by the BLM's actions. ld. at 3189. 
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In addition, and most important, the court in L.l!.Wl found that NWF' s challenge to the 
BLM's entire "land withdrawal review program" was no more an identifiable "agency 
action• -much less a "final agency action" -- than a "drug interdiction program" of the 
DEA. }g. In doing so, it stressed the importance of the requirement that the agency action 
being reviewed be final . 

The court, in l.!!Wl. simply reiterated its long-standing rule of law that plaintiffs 
pursuing review under the APA must demonstrate "actual or threatened harm" from a "final 
agency action" to have standing. 

The court in l.!!Wl flatly refused to allow NWF to seek the kind of "wholesale 
improvements" that Section 13 proposes to allow. Section 13 would allow review of all 
kinds of proposed agency actions before they are "ripe" for review, that is, ready to be 
decided. According to the Committee Report, these actions would include the development 
or adoption of policies to govern or direct agency action whether or not adopted by a formal 
rule-making proceeding which, by their nature, would be "less than immediate in their 
effects. • Opening the doors of review to less than final agency actions and less than actual 
or threatened harm would be tantamount to opening the floodgates to litigation and the 
disruption of administrative procedure as we know it. 

The bottom line, whether Congress thinks it is appropriate to allow judicial review 
right down to the BLM's thought processes or not, is that Section 13 as drafted, contradicts 
the constitutional requirements mandated by Article ill and in doing so ignores the principles 
behind the evolution of standing requirements. Standing analyses has evolved as a 
combination of both constitutional considerations and prudential considerations which set 
forth the circumstances in which federal courts have subject matter jurisdiction. Valley forge 
Christian College v. Americans United for Seyaration of Church & State. Inc., 454 U.S. 464 
(1982). Since Article ill's subject matter jurisdiction only extends to "cases and 
controversies" federal courts are limited to addressing adversarial questions and those capable 
of judicial resolution. As such, Article ill limits the allocation of judicial power to federal 
courts so that the courts won't intrude on the other branches of government and thus acts as 
a check on the separation of powers. On this point, the Supreme Court has made it clear 
that "[n]either the Administrative Procedure Act, nor any other Congressional enactment, can 
lower the threshold requirements of standing under Art. ill. • }g. at 487-488 n.24. At best, 
Section 13 constitutes "judicial infringement upon the people's prerogative to have their 
elected representatives determine how laws that do not bear upon private rights shall be 
applied. • Center for Auto Safety v National Highway Traffic Safety Admin., 793 F.2 1322, 
1342 (D.C. Cir. 1986)(Scalia, J., dissenting). 
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USURPATION OF RS 2477 RIGHTS-OF-WAY: 

As a preliminary matter, before addressing my specific concerns with Section 14, 
dealing with claimed rights-of-way and its accompaniment Section 319, I am particularly 
concerned that any legislative action which is taken involving RS 24 77 rights-of-way, be 
based upon a fair, unbiased and detailed examination of the history of these rights, well­
established judicial and administrative interpretation and ail accurate assessment of the 
economic consequences accompanying any action affecting these rights. For this reason, I 
have attached to this statement, as an appendix, comments I submitted together with my 
colleague, the Honorable Don Young from Alaska, on the CRS REPORT (Highway Rights­
of-Way: The Controversy Over Claims Under RS 2477) and my comments on the BLM 
DRAFT REPORT on RS 2477. These materials more than adequately address the various 
concerns I have relative to the two reports which have purported to address the issues 
surrounding RS 2477 claims. 

To summarize, the CRS REPORT presents an inaccurate and biased analysis of these 
issues from which entirely unsubstantiated conclusions are drawn. It provides little evidence 
and mostly undocumented argument to support a preconceived hypothesis. Absent a fair and 
meaningful analysis and acknowledgement of the issues presented, the CRS REPORT does 
little to assist Congress and can only serve to manipulate and further confuse the issues. 
Because of serious concerns raised about the CRS REPORT's historical accuracy, legal 
analysis and lack of objectivity, Mr. Young and I, along with other members, requested that 
the CRS REPORT be withdrawn from further circulation and retrieved from those who 
already received it. Our request proved futile and was summarily rejected as if it were non­
substantive. We received no response to the detailed substantive analysis set forth in our 
critique. 
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Unfortunately, the BLM DRAFT REPORT, with its extensive reliance on analysis 
and assertions made in the CRS REPORT, likewise undermines its credibility, objectivity, 
and ability to assist Congress in its evaluation of the issues. Accordingly, to the extent the 
BLM DRAFT REPORT relies on the CRS REPORT, it should also be disregarded. Viewing 
H.R. 1603, then, independent of any information contained in the two reports, I remain 
concerned about the following issues: 

Section 319, as presented in the Committee Report, purports to provide a simple 
recordation requirement under the guise of the facilitation of federal land management. It is 
no more a simple recordation requirement than the wilderness inventory process was a simple 
inventory which the BLM had ten years to compete. Instead, it imposes elaborate procedural 
requirements, allows for exhaustive public participation in the process, provides an avenue to 
judicial review to virtually anyone -- eliminating established legal-standing requirements, and 
finally , it sets an impossible deadline for claiming rights which exist irrespective of any 
agency recognition, thus creating an "administrative dust storm that will choke BLM's ability 
to manage the public lands." Sierra Club v Hodel , 848 F.2d 1068, 1082 (lOth Cir. 1988). 
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A far cry from a simple recordation requirement, Section 319(a) sets forth the basic 
filing requirements for recordation of an RS 2477 claim. This section not only creates an 
administrative dust storm but also it envisions an administrative miracle. It is highly 
unlikely that the BLM would be able to complete even the promulgation of the minimal 
requisite implementing regulations within the meager seven months remaining to record 
claims, assuming, that is, that H.R. 1603 were passed into law as we speak. For example, 
Emery County, Utah, alone has just submitted 1,100 RS 2477 claims to the BLM for 
processing, which, due to the present moratorium on assessing the validity of these claims, 
pending the BLM's Report to Congress due on June I, cannot begin to be processed. Add to 
this number the approximately 1,500 claims submitted by Garfield County, and then include 
the other 15 rural counties in my district alone, not to mention the likely claims that will 
follow from the other 30 public lands states trying to protect their highway systems, and the 
result is more than an "administrative dust storm • -- it is , at the very least, a full fledged 
tornado which will do more than just "choke" the BLM's ability to manage the public lands -
-it will more likely cause total respiratory failure. Section 319(a) is as counterproductive as 
it is costly, in that it would require the filing and defense of claims already long-since 
administratively determined as valid RS 2477 highways by the BLM. 

Rewriting both well-established legal precedent and departmental policy, Section 
319(a) goes on to place the added and misguided requirement of • maintenance" to the criteria 
for assessing an RS 2477 claim. The fact that, as a matter of policy, the expenditure of 
construction or maintenance ~ by an appropriate public body is evidence of the highway 
being a "public" highway does not translate into a fourth criteria for acceptance of the grant. 

Section 319(b) provides that the failure to comply with these onerous recordation 
procedures and further the failure to file a notice of intent to "hold and maintain" an RS 
2477 right-of-way and accompanying documentation, and to lll!l2fuh this information 
consistent with the time allotted in Section 319(a) "shall be conclusively deemed to constitute 
an abandonment and relinquishment of the right-of-way. • As such, Section 319(b) rewrites 
and reverses traditional property law principles governing the extensive abandonment 
procedures that must be followed for public highways. 

For example, Utah law specifically provides that all highways, roads, paths and ways 
not designated to another governmental entity are within the jurisdiction and control of the 
county commissioners in the county where they are located. Utah Code Ann. §27-12 25 
(1992) . Further, Utah law provides that all public highways once established shall continue 
to be highways until abandoned or vacated by the authorities having jurisdiction over any 
such highway. IQ. §27-12-90. Extensive procedural requirements are then set forth which 
require notice and a public hearing. Ill. §27-12-102 through 102.5. 1n Utah, the 
abandonment of a public highway, such as the literally thousands of RS 2477 rights-of-way, 
is a serious and sophisticated process. Such significant and valued property rights, integral 
to the infrastructure of the rural counties of Utah and other states, cannot be so easily slated 
for extinguishment in the yard sale fashion Section 319(b) provides. 
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Section 319(c) requires the automatic investigation by the Secretary of claims located 
in the National Park System, National Wild and Scenic River System, National Wilderness 
Preservation System, WSA's, and all ACEC's, and provides a catch-all of •any other lands, 
whose use for highway purposes would be inconsistent with land-use plans. • 
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Section 319(c)(2)(B) requires that all other claims (as if there were any left) be 
investigated whenever a challenge to a claim is filed that would, if proved, constitute "reason 
to doubt" the validity of the claimed right-of-way. Tills provision allows anyone to submit a 
speculative or specious challenge which would then require an administrative determination 
of the level of proof and the degree of doubt -- standards which are obviously not readily 
definable. 

Further, under Section 319(c) the Secretary~ provide an opportunity to the public 
to contest or request an investigation of the validity of the claim -- an invitation for ill-willed 
and ill-founded interference. The section does not provide for or give a hint as to what the 
procedure for contesting a claim would involve. Traditionally, the only means available for 
contesting or clarifying property rights is a quiet-title action which is, by its very nature, 
limited to the parties involved. Nor does Section 319(c) provide direction as to the allocation 
of burdens or standards of proof governing claims made by the "public. • 

Section 319(c)(2)(B)(4) requires the Secretary to provide notice of the investigation to 
the public (presumably a different public than that contesting the claim) along with an 
opportunity for the public to submit comments on the investigation. If the comments 
submitted demonstrate that there is a "dispute" with respect to the validity of the claim 
(which would necessarily be the case automatically by virtue of the challenge to the claim) 
then the "parties" to the dispute shall be afforded an "adjudicatory hearing" on the record 
before an administrative law judge. The findings of fact from the hearing are then made 
subject to administrative and judicial review. §319(c)(2)(B)(5). Finally, if the investigating 
officer finds there is reason to doubt the validity of the claimed right-of-way, then there is, 
yet again, more notice to the parties and the public required. 

This whole pointless procedure is so far afield from accepted practice and precedent 
under the Administrative Procedures Act to even be considered plausible. Each and every 
provision set forth in Section 319 contradicts long-standing administrative practice and raises 
serious constitutional concerns. First, the section provides notice ad nauseam -- notice of the 
filing of a claimed right-of-way; notice of a challenge to a claim; notice of an investigation; 
and notice of the fmdings of the investigation. Second, it eliminates both administrative and 
constitutional standing requirements by permitting carte blanche intervention in the process 
by persons other than the parties to the property dispute. Similarly, Section 319 allows 
administrative and judicial review of fmdings from the proceedings which would not 
otherwise be considered ripe for review under the APA or Article m, upsetting decades of 
justiciability doctrine. 
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Section 319(c)(2)(B)(7) creates a presumption (it is unclear whether it is mandatory or 
rebuttable) that any right-of-way located in a WSA creates a reason to doubt its validity 
when, in fact, the existence of a RS 2477 right-of-way within a WSA would create reason to 
doubt the validity of the WSA, and not the right-of-way. This provision is in direct conflict 
to the entire litany of federal case law evolving from the Burr Trail in Utah. See Sierra Club 
~. 675 F.Supp 594 (D. Utah 1987), 848 F.2d 1068 (lOth Cir. 1988), 737 F.Supp 629 
(D. Utah 1990) (the "Burr Trail" case). Likewise, this section violates the savings 
provisions of FLPMA which makes it clear that valid existing rights were preserved when 
RS 2477 was repealed. FLPMA §§ 509(a) & 70l(h), 43 USC §§1769(a), 1701. In this 
regard, the federal land manager's role is limited to the prevention of unnecessary and undue 
degradation to the servient estate. HQQrl, 848 F.2d at 1083. In fact, the federal 
government's new uses of it's servient estate-- the creation of WSA's ··must not eviscerate 
the right-of-way holders' dominant estate. Ill at 1087. 

Finally, the real fun -begins with Section 319(d). Following the exhaustive 
administrative process set forth above, the statute provides an appeal process which deems 
claimed rights-of-way automatically invalid if there is a "reason to doubt" its validity and the 
claimant does not appeal that finding within 30 days to the Secretary. This provision 
presents a novel twist on traditional principles of burdens of proof and raises serious Fifth 
Amendment concerns. Unlike in a criminal case where proof beyond a reasonable doubt is 
required to convict and trigger a deprivation of fundamental rights, subsection (d) makes just 
a reason to doubt sufficient to extinguish valid existing property rights without defining what 
quantum of proof is required, i.e., a good reason? any reason? 

Section 319(d) then allows "any party• to intervene in the appeal to support the 
"invalidity" of the claim, but apparently would not afford the same right to anyone 
supporting the ~ of the claim. Again, this section invites interference from any 
interested person regardless of motivation. 

The most egregious aspect of this already constitutionally deficient section, is that 
Subsection (d)(4)(A) treats all right-of-way claims as if "such rights-of-way did not exist" 
pending the outcome of the appeal. How would it be, if whenever we disagreed with laws 
we could simply ignore them and pretend they didn't exist and operate instead consistent with 
our own interpretation of how things should be. Subsection (d)(4)(A) allows anyone who 
wishes, for whatever reason, to suspend valid existing rights, until the holders of those rights 
can afford both the time and money to litigate. However, Subsection (d) does allow the 
lands in question to be used for "lawful transportation, • access and related purposes, 
presumably the same uses for which the RS 2477 grant was accepted in the first place 
although no definitions are provided for these terms. One can only guess as to what kind of 
transportation would be unlawful. 

Subsection (d)(4)(C) allows "any person• to appeal a determination of validity or 
invalidity within 30 days of the decision, and all decisions are then subject to judicial review 
notwithstanding substantial legal precedent, as previously discussed, setting forth the 
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requirements for standing to ·intervene. First, this subsection permits a far more exp.lnsive 
basis for review than is provided under the APA. It also, arguably, would provide a private 
cause of action under Fl..PMA to challenge RS 24n where none currently exists. 

Subsection 319(e) requires a Title V permit for any "change in the scope, alignment, 
or character of use of a valid right-of-way. • As such, it imposes restrictions on the 
otherwise valid uses of RS 24n grants in direct contradiction to well-established legal 
precedent. See Hodel, 848 F.2d at 1088. (County cannot be compelled unwillingly to 
accept the markedly different rights conferred by FLPMA right-of-way permit in place of its 
current RS 24n grant, nor can BLM deny the permit or impose conditions it might on 
ordinary right-of-way requests under FLPMA which would keep the County from improving 
the road.) 

IMPROPER RESTRICTIONS ON NATIONAL CONSERVATION AREAS: 

Finally, Section 19. NATIONAL CONSERVATION AREAS, significantly changes 
the defmition, scope, and purpose of current law and practice regarding the establishment of 
National Conservation Areas. 

I believe the definitional language contained in H.R. 1603 is far too restrictive. 
would suggest that Sec. 19 (a) be amended to read as follows: 

Sec. 19(a), DEFINITIONS, as used in this section: 
(1) "National Conservation Area" means a portion of the public lands-

(A) that contains notable historical, scenic, archaeological, environmental, 
biological, cultural, scientific, educational, recreational, economic, geologic, 
ecological, wilderness, riparian, aquatic, wildlife, paleontological and natural 
resources and values, as well as, in some cases, close proximity to National 
Parks or Monuments. • 

9 

The primary concept of a National Conservation Area is to protect and conserve 
nationally significant natural and cultural resources while allowing compatible uses to 
continue. The NCA concept was developed as a viable alternative to more intensive single 
use management schemes. Each NCA is managed under a detailed resource management 
plan developed specifically for each area, with public input, and following the overall 
guidance given to the agency by Congress in the enabling legislation. The BLM, through the 
management plan, determines administratively the mix of land uses which will best meet the 
goals established by Congress for each of these individual areas. It is anticipated that some 
portions of these areas will be maintained under roadless designation, or where appropriate 
withdrawn from mineral entry and harvesting of timber, but such designations will be made 
administratively by the BLM as part of the resource management plan, under the guidance 
given by Congress, and not by legislation. 
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Section 19(a)(l)(B) mandates withdrawal of NCA's from mineral entry and 
commercial harvesting of timber and restricts uses to conservation and protection only. With 
the exception of the statutory requirement that wilderness areas be "roadless•, this applies the 
basic wilderness requirements, to • National Conservation Areas • thus appearing to create 
NCA' s as defacto wilderness areas. 

In order to maintain continuity with the original concept of National Conservation 
areas, I recommend that Sec. 19(a)(l)(B) be amended to read as follows: 

Sec. 19(a)(l)(B) "that should be--
(i) retained in national ownership, and all compatible uses of such lands shall 
be permitted unless specifically prohibited by Congress or by the resource 
management plan developed under the guidance of Congress for each 
individual area. 
(ii) managed for purposes of conserving, protecting , developing, enhancing and 
managing such resources or values for which each of the NCA's shall have 
been specifically created. 

Sec. 19(a)(l)(C) [Should be omitted]. 

SUMMARY 

In conclusion, there are constitutional limitations on the extent to which Congress may 
delegate authority to an agency to adjudicate claims properly within the province of the 
courts. Since Article m•s subject matter jurisdiction only extends to "cases and 
controversies", federal courts are limited to addressing adversarial questions and those 
capable of judicial resolution. The Congress does not have power to extinguish valid 
existing rights. nus legislation ignores each of these limitations and improperly attempts to 
eliminate rights granted to the states over I 00 years ago. 

I urge the Committee to limit the scope of this legislation to the reauthorization of the 
Bureau of Land Management and to avoid the inappropriate FLPMA policy changes, 
improper expansion of judicial review, usurpation of RS 2477 Rights-of Way, and improper 
restrictions on National Conservation Areas contained in H.R. 1603. 
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Mr. VENTO. Other than that, you are for it; is that right? Well, 
I take your gratuitous statements with some umbrage, Mr. Orton. 
I don't look at this as a serious essay on the evaluation of the legis­
lation. I think it must be done for some other reason. I fail to un­
derstand. 

The good judgment that usually monitors the judgments and 
statements from the gentleman from Utah seems to have com­
pletely left and taken flight, based on the statements and fantasies 
and, I would say, almost ridiculous statements made concerning 
the legislation that is before the gentleman. 

I just am astounded at the rather gratuitous and offensive state­
ments made by the gentleman from Utah concerning this. I think 
we ought to go back and review this; this is out of the ordinary; 
it's extraordinary, uncalled for. And I am offended by the state­
ments of the gentleman in terms of this and the work that has 
been done by this gentleman for the last five or six years on BLM, 
simply because the gentleman from Utah apparently sees some po­
litical plus or mileage. 

In terms of the gentleman's comments with regards to this, I 
don't know where you are coming from or why you have taken this 
particular posture, but it is not one that speaks to positive, con­
structive work with regards to this subcommittee or the work of 
this gentleman from Minnesota. 

There may be points in this that can be dealt with, but I think 
in the main, the gentleman has obviously stated a position far and 
opposed and outside the normal discussion and legislative commit­
tee work that I have experienced in my time here for 17 years. 

So I don't know what the point is here in pursuing any questions 
from you, because I just think it was uncalled for, and it is inac­
curate as it is offensive to me. 

Are there any other questions? 
Mr. ORTON. Could I respond to that? 
Mr. VENTO. No. The gentleman has had his time. 
The gentleman from Utah, Mr. Hansen. 
Mr. HANSEN. Mr. Chairman, I can see that the emotions are get­

ting high on this particular point. And I am sure that you have to 
realize that Mr. Orton feels very strongly, as I do, about the people 
in Utah who feel that they have been unjustly dealt with. 

We have had people there, five- , six-generation ranchers, miners 
and other people. And I think before we get too judgmental on both 
sides of this issue, that Mr. Orton's work is significant, and he 
spent an awful lot of time on it. 

And I am looking forward to reading your work, and I will look 
forward to doing that. And I would hope that we all calm down and 
shake hands and move ahead with this hearing, because I don't 
think there was anything personally at all involved in this, as · I 
have known Mr. Orton for a number of years. He is an outstanding 
person and works diligently and becomes knowledgeable. 

I don't want to get in the middle of this, but I appreciate the 
work that you have done and look forward to reading it. 

Mr. ORTON. Would the gentleman from Utah allow me to re­
spond? 

Mr. HANSEN. Yes, I would be happy to. 
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Mr. ORTON. Let me simply state to this committee that there is 
nothing personal in this. It is not for some political purpose. It is 
not a political statement. 

I have great respect for the Chairman and for his work. I have 
great respect for the Chairman's opinions, as I would hope the 
Chairman and the committee would have for mine. 

Let me say that this is not simply an unknowledgeable attack on 
this legislation. I and my staff have spent hundreds, hundreds of 
hours in researching this legislation, FLPMA, predecessors, in de­
termining the legal analysis of the particular problems and issues 
raised by this legislation. 

In light of the comments of the Chairman, I would request that 
the Chairman and his staff actually read my statement in total and 
respond to me with inaccuracies of my legal interpretation of the 
statute. 

And, in fact, if my interpretation is inaccurate, I would be happy 
to appear before this committee and withdraw any of those com­
ments. I believe that these comments, in fact, are accurate, are 
based on statute, are based on the Constitution. It is, indeed, based 
upon my interpretation of this particular legislation. 

It has nothing to do with a personal attack of the integrity or the 
honesty or the work that the Chairman or this committee has done. 
It is simply an analysis of the breadth of this particular piece of 
legislation, which I have very, very serious concerns about and the 
impact that it would have on the people that I represent in the 
State of Utah. 

And so that is the context in which I submit my comments. I 
apologize to the Chair that he takes umbrage at my analysis of the 
legislation. But it is my honest analysis and is not meant to offend. 

So I thank the Chairman and the committee for the opportunity 
of being here. 

Mr. VENTO. The gentleman from Oregon, Mr. DeFazio, who I 
thank for opening up the hearing; does the gentleman have any 
questions for Mr. Orton? 

Mr. DEFAZIO. No. 
Mr. VENTO. Others? 
Mr. LaRocco. 
Mr. LARocco. I don't have any questions. I just want to welcome 

the Secretary of State of the great State of Idaho, Mr. Chairman. 
Mr. VENTO. And I would say before I dismiss Mr. Orton this 

morning, that the gentleman is entitled to his own opinions. You 
are not entitled to your own facts. And when you represent as facts 
various elements in this bill which, in essence, are. your opinions 
or interpretations of what is intended or the consequence, that is 
why I take umbrage. 

I understand that your interpretations are your own. That is 
fme. But I would say that I try to balance them based on what I 
know in terms of writing this and having worked on this for a long 
time. 

I will read your statements. I will read your statements. And I 
will analyze your statements. And I understood what you said. And 
.L think you ought to read your own statements and look at your 
own record here this morning in terms of what you said. 

Thank you. You are dismissed. 
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As Mr. DeFazio said in opening the meeting-and I appreciate, 
again, his willingness to do it--Mr. Baca, who has recently been 
confirmed, is in the Senate to deal with appropriations. So I want 
to move to the list of witnesses that we have and perhaps interrupt 
at the end of a panel to ask for the participation of the new director 
of the BLM, Mr. Baca. 

PANEL CONSISTING OF PETE T. CENARRUSA, SECRETARY OF 
STATE, STATE OF IDAHO; BARBARA HJELLE, UTAH ASSOCIA­
TION OF COUNTIES; DAVID J. SIMON, NATIONAL PARKS AND 
CONSERVATION ASSOCIATION; AND CYNTIDA SHOGAN, 
SOUTHERN UTAH WILDERNESS ALLIANCE 

Mr. VENTO. We are pleased to welcome the Honorable Pete 
Cenarrusa, the Secretary of State of the State of Idaho; Mrs. Bar­
bara Hjelle, Utah Association of Counties; David Simon, National 
Parks and Conservation Association; and Cynthia Shogan, South­
em Utah Wilderness Alliance. 

Thank you for your patience this morning. Your complete state­
ments will be made a part of the record. I will ask each of you to 
conclude your statements in five minutes. I know that all of your 
statements are important, but the Members and I do personally 
read over statements afterwards to try to analyze them for the im­
pact. 

I guess Mr. LaRocco has already welcomed his Secretary of State 
from the State of Idaho. Does the gentleman want to say anything 
further? 

Mr. LARocco. Mr. Chairman, I do want to acknowledge Pete 
Cenarrusa, a long-standing public servant in the State of Idaho 
and a great Secretary of State and a friend of mine. I welcome him 
here, and I have read his testimony, and I think it would be en­
lightening to the committee. 

Pete, welcome to the Natural Resources Committee. It is good to 
see you here in Washington, DC. 

Thank you for that, Mr. Chairman. And I have a unanimous con-
sent request that I will make at the proper time. 

Mr. SMITH. Will the gentleman yield to me? 
Mr. LARocco. Yes. 
Mr. SMITH. I would like to welcome Mr. Cenarrusa. I had the 

privilege of eating in his son's restaurants many times, both in Or­
egon and in Idaho. And although Mr. Cenarrusa and I have never 
met, I have been a long admirer of him and his work in Idaho, and 
I am delighted to see him. And I will tell John that you are in good 
shape. 

Mr. LARocco. Reclaiming my time. 
I think when we were out for the Birds of Prey legislation, we 

took the Chairman to Onate to enjoy good Basque food. And I fell 
in love with a Basque woman, and the rest is history. The Basque 
people have a proud heritage in Idaho, the largest population of 
Basques outside the Basque region in Spain. 

Mr. VENTO. I thank the gentleman for his hospitality and Mr. 
Cenarrusa for his recipes and the food. I very much enjoyed that 
experience in Idaho as well as others on that visit. 

Why don't you proceed with your statement, Mr. Cenarrusa, 
please, for 5 minutes. Thanks. 
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STATEMENT OF PETE T. CENARRUSA 
Mr. CENARRUSA. Thank you, Mr. Chairman, Congressman 

LaRocco. 
I am in the sheep business, and my son told me that the only 

way to sell lamb is by the plate; so he went into the restaurant 
business. 

Mr. Chairman and Members of the Committee on National 
Parks, Forests and Public Lands, thank you for the opportunity to 
make this presentation with respect to H.R. 1603. 

My remarks will pertain to R.S. 2477 rights-of-way. The State of 
Idaho recognizes that existing Federal lands rights of way are ex­
tremely important to all citizens of Idaho. 

In addition, as a member of the State Board of Land Commis­
sioners, I can say that it is important to the State of Idaho and to 
the schoolchildren of the State of Idaho to comply with the State 
constitution which provides a mandate to acquire the maximum 
amount of financial gain for the public school endowment and other 
institutional endowments. 

Therefore, it is important that State lands have public access in 
the case of land-locked, isolated parcels of State lands. Two-thirds 
of Idaho's land is under the control of the Federal Government, and 
access to such Federal lands is integral to public use. 

The Idaho Department of Lands manages over two and a half 
million acres of surface ownership of State trust lands with the 
State of Idaho. Much of the State ownership is now, or has been, 
intermingled with Federal lands. Primary uses of the land include 
livestock grazing, timber harvesting, mining, and recreational ac­
tivities. 

State lands are open to the public for general recreational uses. 
The State of Idaho sells endowment lands from time to time, and 
without access, they have very little value. Obviously, access to 
State trust lands is of primary importance to the State and other 
lessees and prospective buyers. 

R.S. 2477 rights-of-way are an important and valid method of se­
curing that access in some cases. Federal actions regarding R.S. 
24 77 can have a significant impact regarding management of the 
State lands and their resources. 

We urge the Congress to take no action that would limit the 
State, their lessees, or the public's opportunity to access the State 
lands. We request that we be heard regarding any legislation which 
may diminish the management of State lands for the purposes that 
th~ were intended. 

The Idaho legislature recognizing the necessity for establishing a 
procedure for identifying lands confirming the existence of pre­
viously establishe.d Federal rights-of-way, to protect those rights 
previously granted to and vested in the citizens of Idaho. 

My principal concern with H.R. 1603 is that it sunsets filing for 
R.S. 2477 rights-of-way on January 1, 1991. This doesn't give the 
people of Idaho enough time in which to make such filings. Many 
of our roads are still snow-covered and not visible. A group of citi­
zens representing the State of Idaho legislature, the Blue Ribbon 
Coalition, an advocate of public access roads and n11tural resource 
development and conservation, the Farm Bureau, natural resources 
representatives, Grassroots for Multiple Use, and my office have 
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filed for the record an amended version of H.R. 1603 marked Ex­
hibit Number 1. We hope that your committee will favorably con­
sider the amended version. 

But foremost, we favor states' administration by State law. The 
52nd session of the Idaho legislature enacted House Bill 388 into 
law March 25, 1993, signed by Governor Cecil Andrus. 

The past legislature passed legislation and approved a memorial 
to Congress which I have submitted for the record. 

House Bill 388 is marked Exhibit Number 2, and House Joint 
Memorial is Exhibit Number 3. 

The statutory legislation defmes Federal land rights-of-way with­
in the context of Revised Statute 2477. The statutory language 
speaks of the method of abandonment of such roads or rights-of­
way. 

New State law also spells out the method of recordation and ac­
knowledgment of R.S. 24 77 roads within the State of Idaho. Since 
the issue is primarily one of States' rights, the Idaho legislature 
urges Congress to recognize the legislation as such in House Bill 
388 passed by the 52nd Idaho Legislature. 

Therefore, we in Idaho prefer States' rights with respect to roads 
and rights-of-way administered py State law rather than congres­
sional legislation as proposed in H.R. 1603. 

I have submitted for the record more detailed testimony. I thank 
you very much for this opportunity to appear before this august 
subcommittee of the 103d Congress. 

Thank you. 
Mr. VENTO. Thank you Mr. Cenarrusa and we will get back with 

a question or two in a minute. 
[Prepared statement of Mr. Cenarrusa follows:] 
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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES 
SUB COMMITTEE ON 

NATIONAL PARKS, FORESTS AND PUBLIC LANDS 
103RD CONGRESS OF THE UNITED STATES 

BY 
PETE T. CENARRUSA 

SECRETARY OF STATE 
STATE CAPITOL 
BOISE, IDAHO 

MAY 18,1993 
10:00 A.M. 

Mr. Chairman and member of the Committee on National 

Parks Forest and Public Lands. Thank you for the opportunity to 

make this presentation with respect to H.R. 1603. 

The State of Idaho recognizes that existing federal land rights 

of way are extremely important to all of Idaho's citizens. In 

addition as a member of the State Board of Land Commissioners, 

I can say that it is important to the State of Idaho and to the 

school children of the State ofldaho to comply with the State 

Constitution which provides a mandate to acquire the maximum 

amount of financial gain for the public school endowment and 

other institutional endowments. Therefore it is important that 

State lands have public access in the case ofland locked isolated 

parcels of State lands. 

Two-thirds of Idaho's land is under control of the federal 

government and access to such federal lands is integral to public 

use. 

1 
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The Idaho Department of Lands Manages over two and 

one-half million acres of surface ownership of State trust lands 

with the State ofldaho. 

Much of the State ownership is now or has been intermingled 

with Federal Lands. 

Primary uses of the land include livestock grazing, timber 

harvesting, mining, and recreational activities. State lands are 

open to the public for general recreational uses. 

The State of Idaho sells endowment lands from time to time 

and without access they have very little value. 

Obviously, access to state trust lands is of primary importance 

to the State and our lessees and prospective buyers. 

R.S. 2477 rights of ways are an important and valid method of 

securing that access in some cases. 

Federal actions regarding R.S. 2477 can have a significant 

impact regarding management of state lands and their resources. 

We urge Congress to take no action that would limit the state, 

their lessees, or the public's opportunity to access state lands. 

We request that we be heard regarding any legislation which 

may diminish the management of state lands for the purposes 

they were intended. 

2 
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The Idaho Legislature recognizes the necessity for 

establishing a procedure for identifying land confirming the 

existence of previously established federal rights of way, to 

protect those rights previously granted to and vested in the 

citizens of Idaho. 

My principle concern with H.B. 1603 is that it sunsets filing 

for R.S. 2477 rights of way on January 1, 1994. This does not give 

the people of Idaho enough time in which to make such filings 

many of our roads are still snow covered and not visible. 

A group of citizens representing the Idaho Legislature, the 

Blue Ribbon Coalition, an Advocate of Public access roads and 

Natural Resource Development & Conservation, the Farm 

Bureau, Natural Resources representatives, Grassroots for 

Multiple Use, and my office have filed for the record, an amended 

version ofH.R. 1603 marked Exhibit No.1. We hope that your 

committee will favorably consider the amended version. But 

foremost we favor states' administration by State law. 

The 52nd Session of the Idaho Legislature enacted H. B. 388 

into law March 25, 1993, signed by Governor Cecil D. Andrus. 

The past Idaho Legislature, not only passed statutory legislation, 

it also approved a memorial to congress which I have submitted 

for the record. 

3 



54 

H.B. 388 is marked Exhibt No. 2 and House Joint Memorial 

No. 6 is marked Exhibit No. 3 herewith. 

The statutory legislation defines "Federal land rights of way" 

within the context of revised statute 2477. 

The statutory language speaks to the method of abandonment 

of such roads or rights of way. New state law also spells out the 

method of recordation and acknowledgement ofR.S. 2477 roads 

within the State ofldaho. 

Since the issue is primarily one of state's rights, the Idaho 

Legislature urges congress to recognize the legislation as such in 

H.B. 388 of the 52nd Idaho Legislature. 

Therefore we in Idaho prefer State's rights with respect to 

roads and rights of way administered by State law rather than 

Congressional Legislation as proposed in H.R. 1603. 

I have submitted for the record more detailed testimony. 

I thank you very much for this opportunity to appear before 

this August Sub Committee of the 103rd Congress. 

To continue on with my testimony I herewith submit to the 

Sub Committee testimony in the words of Mr. Phillip Nisbet 

from"Grassroots for Multiple Use" who serves on our Ad Hoc 

committee. 

4 
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"For the record, I am submitting additional testimony. I have 

reviewed the proposal by Congressman Bruce Vento on H.R. 1603 

with respect to H.R. 2477 Rights of Way. Please consider the 

following: 

1. The issue is primarily one of State's rights. 

a. H.R. 1603 attempts to impose an abandonment procedure 

for roads and rights of way involved in intra state travel. The US 

Constitution is quite specific in delegating only the right to 

regulate interestate travel within the federal venue. Travel 

internal to the jurisdictional boundaries of a state has been 

viewed as a state's right and has only been restricted by the 

courts where individual rights might be involved. The current 

issue is not related to individual rights , but rather is one in which 

the federal government seeks to impose its collective will against 

the rights of individuals and the various public lands states. 

b. Rights of way are property rights. Existing federal law 

does not leave the federal government much latitude for acting as 

a repository ofland ownership information. 

5 
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Since the closing of the federal governments General Land 

Offices, the states and counties have been the place for 

recordation oftitles to property. Congress directed the various 

land managing agencies at that time to place all records with 

state and local government. The sole remaining exception has 

been mining claim information, which has been properly viewed 

as a provisional property right within the split estate, subject to 

annual requirements which if not fulfilled return the grant of 

mineral ownership to the grantor. RS 2477 rights of way have no 

provisional ownership requirements and may be considered to be 

perpetual, as are fee simple property rights. If the federal 

government intends to enter the business of recording all 

ownerships in property, the traditional work of county 

government, it must first set up a legal framework delineating its 

legal responsibilities in this area. The current Vento Bill does not 

set up such an agency or give any constraint to the BLM as to its 

responsibilities for the maintenance of these property records, 

other then the requirement that they be filed and acknowledge or 

denied. This is an area best left to the states and counties. 

6 
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c. Congressman Vento's Bill disregards federal law which 

specifically states that the federal government's agencies and 

agents will be bound by the laws both civil and criminal of the 

jurisdiction in which their property holdings occur. 

The mere ownership ofland by the federal government has not 

been considered to exempt it from following the laws oflocal 

governments with regards to highways. County and state 

governments can set the speed at which vehicles will be allowed to 

travel, the weight and safety requirements for movement on 

highway and the standards of highway maintenance. The federal 

government would enter a new area of authority under the 

proposed Vento legislation, with the right to define what a road is 

and to what standards it must be constructed to be considered a 

road, currently matters for state authority. The example of the 

55 mph speed limit is instructive. In that case, the federal 

government wished to impose a .standard for fuel and safety on 

state and county highways, but lacked the legal means of doing 

so. By applying the pressure of restriction of highway funds for 

those states which refused to impose the new limit, the federal 

government forced all states into compliance. This legislation 

goes beyond simple funding blackmail. 

7 
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Under Vento's plan the state's right to regulate its highway 

system will be mute since the federal government will define the 

conditions of use. This may also effect other areas and set a 

precedence for federal actions on highways, such as, the safety, 

travel and weight requirements for the transportation of toxic, 

atomic and other federally generated wastes within a state's 

borders. 

2. The proposed legislation is a direct assault on ownership 

of property and attempts to exchange the court's authority in the 

area of eminent domain with administrative rule. These rights of 

way were granted to the general public upon their initial 

construction and the federal government is only the servient 

estate owner. Under the Vento Bill, the owner of the servient 

estate, the federal government, would have the ability to set up a 

procedure for determining if adverse claimants to its property 

were legitimate. This traditional judicial right would be usurped, 

allowing one of the combatants in the legal proceeding to be the 

judge and jury in the matter of who owns what. This has been 

proposed in order to avoid having to fulfill standard eminent 

domain proceedings with their takings implications. 

8 
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The federal government has ample recourse at present and doesn't 

need to break down our system of checks and balances simply to 

avoid a few court costs. 

3. The major reason for this legislation and its strongest 

backers are those who advocate wilderness and 

environmentalism . . The Wilderness Act of 1964 was quite specific 

in recognizing prior existing rights and insisting that roaded and 

inhabited areas be excluded from designated wildemess. In the 

RARE II process, private property, roads and whole former town 

sites were included as Wilderness Study Areas and in some 

instances as wilderness. 

This clearly violated the law. In order to continue designating 

more wilderness and to post facto validate inappropriate 

designations, the agencies involved in the process redefined what 

a road was. Such an action by a federal agency is clearly beyond 

their authority and the Vento Bill is designed to ex post facto 

validate their illegal actions . If Congress wishes to include 

roaded areas in Wildemess or give Wilderness designations to 

private property it should revisit the original act. The Vento Bill, 

as an ex post facto imposition of road definitions, is clearly not 

Constitutionally valid. 

9 
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The intent of Congress in preserving existing rights in the 

original Wilderness Act is not for the current Congress to decide, 

but is a matter for the courts. Representative Vento and his 

backers should either let the courts rule in this process or more 

clearly state their case for changing the Wilderness laws of the 

nation, not try to slink around in the dark of night to change the 

whole of American property law to preserve illegal actions." 

I shall appreciate, in behave of those who participated on this 

Ad Hoc Committee, your genuine consideration with respect to the 

testimony herewith submitted. 

10 
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H.R. 1603 

IN THE HOUSE OF REPRESENTATIVES 

April 1, 1993 

Mr. Vento introduced the following bill; which was referred 
jointly to the Committees on Natural Resources and Rules 

A BILL 

To authorize appropriations for programs, functions, and activities 

of the Bureau of Land Management for fiscal years 1994 through 

1997; to improve the management of the public lands; and for other 

purposes. 

1 Be it enacted by the Senate and House of Representatives of 

2 the United States of America in Congress assembled, 

3 SECTION 1. AUTHORIZATION 

4 There are hereby authorized to be appropriated such sums as 

5 may be necessary for programs, functions, and activities of the 

6 Bureau of Land Management, Department of the Interior (including 

7 amounts necessary for increases in salary, pay, retirements, and 

8 other employee 

Exhibit Ul 
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1 (b) The table of contents of the Act is amended by 

2 inserting after the item relating to section 707 the following 

3 new item: 

"Sec. 708. Judicial review.". 

4 SEC. 14. CLAIMED RIGHTS-OF-WAY 

5 The Act is hereby amended by adding at the end of title III 

6 the following new sections 319 and 320: 

7 11 SEC. 319. RECORDATION OF CLAIMED RIGHTS-OF-WAY. 

8 "(a) FILING REQUIREMENTS.--(1) Any party claiming to be a 

9 holder of a right-of-way across public or other Federal lands 

10 for the construction of a highway pursuant to a grant made 

11 by Revised Statutes section 2477 (43 u.s.c. 932) that became 

12 operative before repeal of such section on October 21, 1976 

13 shall, on or before January 1, ~. 1997 file for record in 

14 the office or offices of the Bureau of Land Management 

15 responsible for management of public lands within the State or 

16 States wherein such claimed right-of-way is located either a 

17 notice of intent to hold and maintain the right-of-way or a 

18 notice of abandonment of such party's claim to be the holder 

19 of such right-of-way. A notice of intent to hold and maintain 

20 such a right-of-way shall be accompanied by information con-

21 cerning the actual construction, maintenance, and public use 

22 on which such party bases its claim to have established 

23 such a right-of-way, and by such other information regarding 

24 the uses, location, and extent of such claimed right-of-way 
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1 as the Secretary of the Interior may require. The Secretary 

2 may allow information already in the possession of the Bureau 

3 of Land Management to be included by reference to the documents 

4 in which such information is recorded. 

s "(il) J, Jla'f'l:y filifl§' Upon receiving a notice pursuant to 

6 paragraph (1) the BLM shall also simell:afleeesly file within 

7 30 days a copy thereof in the appropriate office of any other 

8 agency responsible for management of any Federal lands traversed 

9 by the claimed right-of-way, and shall give public notice of the 

10 party's intention to hold and maintain or to abandon the claimed 

11 right-of-way by publication of information concerning such 

12 intention in one or more newspapers of general circulation in 

13 the areas where affected lands are located. 

14 ~+at EFFECT. --(1) The failure of any party subject to 

15 the requirements of subsection (a) (1) to file the notices ef-l:e 

16 J!Hblisa t.ae iflfe'f'mat.iefl 'f'equi'f'ea t.e be filed afla J!Hblisaea by 

17 seea subseet.iefl wit.hifl t.ae t.ime SJ~eeifiea by seea sebseet.iefl 

18 shall be conclusively deemed to constitute an abandonment and 

19 relinquishment of a right-of-way with respect to which such 

20 filing ..._ afla J!Hblieat.iefl is 'f'equi'f'ea by seea seeseet.iefl. 

21 11 (2) Reee'f'aat.iefl Filing pursuant to this section shall not, 

22 of itself, render valid any claim which would not otherwise 

23 be valid under applicable law or provide a basis for changing 
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1 the scope, alignment, or character or extent of use of any 

2 claimed right-of-way; and nothing in this section shall be 

3 construed as waiving, altering, or otherwise affecting any 

4 terms or conditions applicable to any right-of-way under 

5 this Act or any other applicable law. 

6 "(c) INVESTIGATIONS--(!) ~Within 45 days of receipt of 

7 a notice filed pursuant to subsection (a) l that a party intends 

8 to hold and maintain a claimed right-of-way involving any lands 

9 specified in paragraph (2) of this subsection, the Secretary 

10 of the Interior, acting through an appropriate officer of the 

11 Bureau of Land Management or (if any portion of a claimed 

12 right-of-way covered by this subsection is located within a 

13 unit of the National Park System) of the National Park 

14 Service, ~ msv conduct and shall be completed witbin 30 

15 days following an investigation to determine the validity of 

16 each claimed right-of-way. Such investigation shall not change 

17 current or proposed use. The Secretary ~ mgy provide an 

18 opportunity for the public to contest or request an 

19 investigation a period of 30 days from publish date of the 

20 validity of any other claimed right-of-way. 

21 "(2) (A) The Secretary~ m£Y investigate the validity 

22 of each claimed right-of-way any portion of which involves--

23 "(i) any lands within the National Park System, 

24 the National Wild and Scenic River System, or the 

25 the National Wilderness Preservation System; or 
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1 "(ii) any lands being managed so as to preserve 

2 their suitability for designation as wilderness, pursuant 

3 to section 603 of this Act or any other provision of law 

4 or regulation; or 

5 "(iii) any area of critical environmental concern; 

6 or 

7 "(iv) any other lands whose use for highway 

8 purposes would be inconsistent wi~h the land-use 

9 plans for those lands. 

10 "(B) The Secretary 5fta±l ~also investigate any claimed 

11 right-of-way not involving lands specified in subparagraph 

12 (A) but with respect to which a contest or request eballeft~e 

13 is filed that states grounds which, if proved or confirmed, 

14 would constitute reason to doubt the validity of such claimed 

15 right-of-way or any portion thereof. 

16 11 (3) If any portion of such claimed right-of-way is on 

17 Federal lands managed by an agency other than the Bureau 

18 of Land Management or the National Park Service, the 

19 investigating officer efta±± ~ request the comments of 

20 such agency with respect to the validity of such right-

21 of-way. 

22 "(4) Appropriate notice to the public, including the 

23 owners of any non-Federal lands affected by the claimed 

24 right-of-way, shall be provided with respect to initiation 

25 of each investigation carried out pursuant to this para-
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1 graph, and the investigating officer ~ ~ provide an 

2 opportunity for the public to submit comments concerning the 

3 subject of the investigation. 

4 "(5) If information or comments submitted to the in-

s vestigating officer demonstrate that there is a dispute as 

6 to any relevant facts with respect to the validity of a right-

7 of-way subject to an investigation under this paragraph, 

8 the parties to such dispute shall be afforded an adjudica-

9 tory hearing on the record with respect to such disputed 

10 issues of fact. Any such adjudicatory hearing shall be be­

ll fore a qualified administrative law judge whose findings 

12 shall govern disposition of such issues of fact in any deter-

13 mination concerning the validity of a claimed right-of-way, 

14 subject to administrative and judicial review under appli-

15 cable provisions of law. 

16 "(6) If after an investigation pursuant to this para-

17 graph, the investigating officer finds either that a claimed 

18 right-of-way or portion thereof is valid or invalid ~aa~ ~here 

19 is reaseft te aeuht the ¥aliaity ef s~efi elaimea ri~ht ef way er 

20 per~ieA ~fiereef, ·notice of such finding and the reasons there-

21 fore shall be provided to the party claiming the right-of-

22 way and 

23 to all other affected parties, including the publicT within but 

24 no later than 90 days of the filing of the notice of intent. 

25 "(7) For purposes of this section, if any portion of 

26 a claimed right-of-way includes lands managed pursuant 
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~ to section 603 of this Act, that fact shall not i n itself 

2 constitute a reaseft ~e ae~~ the invalidity of such portion of 

3 such right-of-way. 

4 "(d) APPEALS.- (1) Alty elaimeEI !'il!fhe ef way er J!la!'eieB 

5 ehe!'eef with !'esJ!leee ee whieh ie is feeBEI, J!le!'seafte ~e 

6 seesee~ieft (e), ehat there is !'easeft ee ae~e Ute valiEliey, 

7 shall fl..!tt ee EleemeEI ee ee iBvaliEI eftless, wiehift 39 Elays afeer 

8 sueil: fiBEliBIJ ehe J!lar~y elaimiftiJ ehe !'i!Jh~ ef • .. ·ay has filed 

9 with the See!'e~aFY ef ehe IB~e!'ier aft appeal ef seeh fiBa 

10 iBIJ, aBEl ehe See!'eta!''j ehe!'eafee!' Ele~e!'miftes ehe Fii!Jhe ef 

11 way ee ee valia. (2) Afiy pa!'ey eeher ehaB ehe pa!'ey elaimiBI!J 

12 ehe FiOJht ef way, ma)l iB~en·efte ifl aAy aJ!lpeal fileEI eAEler 

13 ehis pa!'a!Jraph iB suppere ef the fiAElifiiJ ef ifwaliEliey ey 

14 filifi'J v.•ith the See!'e~ary a fteeiee ef seeh iBeer.oefl~iafl • 

15 withift the periea alleweEI fe!' filifl§ ef the apJ!leal . 

16 ~ ~ Any finding by the investigating officer with re-

17 gard to the validity or invalidity of a claimed right-of-way 

18 or portion thereof valid shall become final unless within 

19 30 days after such finding a notice of appeal of such finding 

20 is filed with the secretary of the Interior. 

21 ~ Any party other than the party claiming the right-

22 of-way, may intervene in any appeal filed under this pa ragraph 

23 iA SHJ!lJ!lert ef the fiAaiAIJ ef ifloaliaity by filing with the 

24 Secretary a not i ce of such intervention. wiehifl ehe J!le!'ieEI 

25 alle~ea fer filifiiJ ef ehe aJ!lpeal. 

26 ~ ~ Any decision by the Secretary with regard to an 
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1 appeal under this subsection shall be made after the party 

2 claiming or contesting a right-of-way has been provided with 

3 the evidence upon which the investigating officer's finding 

4 regarding its validity or invalidity was based and has been 

5 given an opportunity to respond, including an adjudicatory 

6 hearing on the record with respect to any disputed issues 

7 of fact. 

8 "(4) (A) Pending a final determination of validity with 

9 respect to a claimed right-of-way that is subject to an ap-

10 peal under this subsection, the Federal land covered by 

11 such claimed right-of-way shall be managed in accordance with 

12 applicable law (including this Act) and management plans 

13 as if such right-of-way did ~ exist~ exeept that s~uch 

14 lands may continue to be used for lawful transportation, · 

15 access, and related purposes of the same nature~ aHa te tfie 

16 same m1tell.t as was preperly permittee ey tfie seeretary eH 

17 tfie eate ef eHaetmeHt ef tfiis seetieH. Any such continued 

18 uses shall be subject to appropriate regulations to protect 

19 the resources and values of the affected lands . 

20 "(B) Upon a final administrative determination of invalidity 

21 with respE!Ct to a claimed right-of-way subject to an appeal 

22 under paragraph (3), Federal lands covered by such claimed 

23 right-of->~ay shall be managed in accordance with applica-

24 ble law and management plans. 

25 "(C) A determination by an investigating officer as 
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1 to the validity or invalidity o~ a claimed right-o~-way 

2 may be appealed to the Secretary by any person, provided such 

3 appeal is made no later than 30 days a~ter the determination 

4 o~ the investigating officer. Any person filing such an 

5 appeal shall be afforded an adjudicatory hearing on the 

6 record with regard to any disputed issue of fact. Any deci-

7 sion of the Secretary regarding such an appeal shall be 

8 subject to judicial review. 

9 •(5) Any decision by the Secretary pursuant to this 

10 subsection shall be subject to judicial review under appli-

11 cable provisions of law, but nothing in this subsection shall 

12 be construed as affording any right to seek or participate 

13 in any judicial proceeding by any party not otherwise enti-

14 tled to seek or participate in such proceeding. 

15 "(e) CHANGE IN USE.--Any change in the scope, 

16 alignment, or character of use o~ a valid right-of-way es-

17 tablished pursuant to Revised Statutes section 2477 shall 

18 be subject to terms and conditions required by section 505 

19 of this Act or other applicable law. 

20 :(f) SAVINGS CLAUSE--Nothing in this section shall be 

21 construed as increasing or diminishing the requirements of 

22 any applicable law with respect to establishment, construction, 

23 or aaintenance of a highway for purposes of obtaining a valid 

24 right-of-way pursuant to Revised Statutes section 2477 prior 

25 to its repeal. 
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LEGISLATURE OF THE STATE OF IDAHO 
F"lnt R...,W Seaion- I99J 

IN THE HOUSE OF REPRESENTATIVES 

HOUSE BILL NO. JBB 

BY STATE AFFAIRS COMMITTEE 

1 AN ACT 
2 RELATING TO HIGHWAYS AND FEDERAL LAND RIGHTS OF WAY; EXPRESSING LEGISLATIVE 
3 INTENT; AMENDING SECTION 40-107, IDAHO CODE, TO DEFINE FEDERAL LAND RIGHTS 
4 OF WAY; AMENDING CHAPTER 2, TITLE 40, IDAHO CODE, BY THE ADDITION OF A NEW 
5 SECTION 40-204A, IDAHO CODE, TO PROVIDE FOR DOCUMENTATION, ABANDONMENT, 
6 USE, VALIDATION AND ACKNOWLEDGEMENT OF FEDERAL LAND RIGHTS OF WAY; AND 
7 DECLARING AN EMERGENCY. 

8 Be It Enacted by the Leg i stature of the State of Idaho: 

9 SECTION 1. STATeMENT OF LEGISLATIVE INTENT. The State of Idaho recognizes 
10 that existing federal land rights of way are extremely important to all of 
11 Idaho's citizens. Two-thirds of Idaho's land is under control of the federal 
12 government and access to such federal lands is integral to public use. The 
13 Idaho State Legislature recognizes the necessity for establishing a procedure 
14 for identifying and confirming the existence of previously established federal 
15 dghts of vay, to protect those rights previously granted to and vested in, 
16 the c i tizens of Idaho. 

17 SECTION 2. That Section 40-107, Idaho Code, be, and the same is hereby 
18 amended to read as f o 11 ows : 

19 40-107. DEFINITIONS -- F. 
20 (1) 11 Facil i ties" mean tracks, pipes, mains, conduits , cables, wires, 
21 towers, poles, equipment and appliances. 
22 (2) "Family" means two (2) or more persons living together in the same 
23 dwell i ng unit who are related to each other by blood, marriage, adoption or 
24 legal guardianship. 
25 (3) "Farm operation" means any activity conducted primarily for the pro-
26 duction of agricultural products or conwnodities, including timber, for sale 
27 and home use, and producing agricultural products or commodities i n 9ufficient 
28 quantity to contribute materially to the operator's support. 
29 (4) "Feeder highway" means any hi ghway which, i n the op1n1on r.f the 
30 transportation board, is needed to create or facilitate access to a turnpike 
31 project u pon which a tolt is charged for transit. 
32 (S) "Federal Land rights of way" mean rights of way on federal land 
3 3 within the context of Revised Statute 24 77, codified as 4 3 United States Code 
34 932 , and other federal access grants and shall be considered to be any road, 
35 trail, access or way upon which construction has been carried out to the 9tan-
36 dard in •Jhic h pub lic rights of way were built within historic context . These 
37 rights of way may i nclude, but not be limited to , horse paths, cattle trails, 
38 irrigation canals, ~aterw~ys, ditche s , pi pelines or other means of water 
39 -=.ransmission and t heir attendant access for maintenance , •Jagon roads, jeeo 
:~ ~s, L'>gging road s , homestead roads, :nine to market roads and all other 

Exhibit 112 
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1 SECTION 3. That Chapter 2, Title 40, Idaho Code, be, and the same is 
2 hereby amended by the addition thereto of a NEW SECTION, to be known and des-
3 ignated as Section 40-204A, Idaho Code·, and to read as follows: · 

4 40-204A. FEDERAL LAND RIGHTS OF WAY. (l) The state recognizes that the 
S act of construction and first use constitute the acceptance of the grant given 
6 to the public for federal land rights of way, and that once acceptance of the 
7 grant has been established, the grant shall be for the perpetual term granted 
8 by the congress of the United States. 
9 (2) The only method for the abandonment of these rights of way shall be 

10 that of eminent domain proceedings in which the taking of the public's right 
11 to access shall be justly compensated. Neither the mere passage of time nor 
12 the frequency of use shall be considered a justification for considering these 
13 rights of way to have been abandoned. 
14 (3) All of the said rights of way shall be shown by some form of documen-
15 tation to have existed prior to the withdrawal of the federal grant in 1976 or 
16 to predate the removal of land through which they transit from the public 
17 domain for other public purposes. Documentation shall take the form of at 
18 least a map, and an affidavit. Surveys, books and other historic information 
19 may also be included. 
20 (4) These rights of way shall not require mainte'nance for the passage of 
21 vehicular traffic, nor shall any liability be incurred for injury or damage 
22 through a failure to maintain the access or to maintain any highway sign. 
23 These rights of way shall be traveled at the risk of the user and may be main-
2 4 tained by the public: through usage by the public. 
25 (5) Any member of the public, the state of Idaho and any of its pol itic:al 
26 subdivisions, and any agency of the federal government may choose to seek val-
27 idation of its rights under taw to use granted rights of way either through a 
28 process set forth by the state of Idaho, through processes set forth by any 
29 federal agency or by proclamation of user rights granted under the provisions 
30 of the original act, Revised Statute 2477. 
31 These rights of way shall not be required to possess centerline surveys 
32 typical of publicly maintained roads, but shall be surveyed prior to being 
33 accepted into the maintained public highway system. 
34 Neither the granting of the original right of way nor any provision in 
35 this or any other state act shall be construed as a relinquishment of either 
36 federal ownership or management of the surface estate of the property over 
37 which the right of way passes. 
38 (6) Persons seeking acknowledgement of federal land rights of way shall 
39 file with the county recorder the request for acknowledgement and for any sup-
40 porting documentation. The county recorder shall place the acknowledgement on 
41 the official county road system map. 

42 SECTION 4. An emergency existing therefor, which emergency is hereby 
43 declared to exist, this act shall be in full force and effect on and after its 
44 passage and approval. 
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STATEMENT OF PURPOSE 
RS 02711 

Defines "federal lands rights-of-way" within the context of 

Revised Statute 2477, codified as 43 United States Code 932, and 

other access grants of interest to Idaho. The State of Idaho 

recognizes perpetual term of grant, aethod for abandonaent, fora 

of documentation, requirement for maintenance and liability, no 

relinquishaent of ownership. Provides method for county clerks 

to record assertions. 

FISCAL NOTE 
No fiscal iapact to General Fund. 

STATEMENT OF PURPOSE/FISCAL NOTE H 388 
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0000 · .( .<J LEGISLATURE OF THE STATE OF IDAHO 
Fifty-second Legislature First Regular 

IN THE HOUSE OF REPRESENTATIVES 

HOUSE JOINT MEMORIAL NO. 6 

BY STATE AFFAIRS COMMITTEE 

l A JOINT MEMORIAL 

0000 
Session - 1993 

2 TO THE SENATE AND HOUSE OF REPRESENTATIVES OF THE UNITED STATES IN CONGRESS 
3 ASSEMBLED, AND TO THE CONCRESSIONAL DELEGATION REPRESENTING THE STATE OF 
4 IDAHO IN THE CONGRESS OF THE UNITED STATES. 

5 We, your Memorialists, the House of Representatives and the Senate of the 
6 State of Idaho assembled in the First Regular Session of the Fifty-second 
7 Idaho Legislature, do hereby respectfully represent that: 

8 WHEREAS, western United States territories, before and after joining .the 
9 Union of States, presented unique transportation and settlement challenges 

10 with little or no governmental oversight; and 
11 WHEREAS, the 1800's saw this western settlement occur with sometimes unor-
12 ganized surges of immigrants who had no governmental authority to guide . them 
13 in the establishment of roads, schools, village boundaries, township lines and 
14 related infrastructure; and 
15 WHEREAS, economic opportunities attracted thousands of settlers who tra-
16 versed the lands in search of gold and other minerals, furs and homesteads and 

·17 who caused to be constructed roads, paths and trails for the common use; and 
18 WHEREAS, Congress in 1866 amended the mining law in order to recognize 
19 legal rights-of-way for those roads, paths and trails by ·adding Section 2477, 
20 commonly referred to as Revised Statute 2477; and 
21 WHEREAS, many of the surface trails for horses, dog teams and man became 
22 permanent transportation links between settlements; and 
23 WHEREAS, the phases of exploration, settlement and transportation did 
24 occur concurrently, in intervening years, and in current times in Idaho and 
25 other western states where the Revised Statute 2477 grants are still applica-
26 ble; and 
27 WHEREAS, there is a growing threat to surface access to private 
28 "inholding" properties in some conservation units, certain national parks and 
29 wildlife designations, and in other federal land withdravals; and 
30 WHEREAS, there are increased efforts to pressure Congress to extinguish 
31 the Revised Statute 2477 authorization and grants. 
32 NOW, THEREFORE, BE IT RESOLVED by the members of the First Regular Session 
33 of the Fifty-second Idaho Legist3ture, the House of Representatives and the 
34 Senate concurring therein, that we urge Congress to recognize its Legal and 
35 historic commitment, under Revised Statute 2477, to rights-of-way access to 
36 unreserved, or formerly unreserved, public lands. 
37 BE IT FURTHER RESOLVED that the Chief Clerk of the House of Representa-
38 tives be, and she is hereby authorized and directed to forward a copy of this 
39 Memorial to the President of the Senate and the Speaker of the House of Repre-
40 sentatives of Congress, and the congressional delegation representing the 
41 State of Idaho in :he Congress of the United States. 

Exhibit 113 
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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES 
SUB COMMITTEE ON 

NATIONAL PARKS, FORESTS AND PUBLIC LANDS 
ADDENDUM TO TESTIMONY 

BY 
PETE T. CENARRUSA 

SECRETARY OF STATE 
STATE CAPITOL 
BOISE, IDAHO 

MAY25, 1993 

This is additional testimony regarding H.R. 1603 as submitted 

by Idaho's Organization termed "SOAR" Save our Access Rights of 

Way. 

"The Time Frame as listed on page 11 lines 13 & 14 is too 

short and unrealistic in light of the amount of work that the bill 

requires. To do the work that is required would probably take 10 

plus years. Further, there should be provisions in the bill which 

would allow the states the expenditures to finance such a road 

study. 

The publication requirement on page 12 line 12 should not be 

required. Submission of the claim to the proper office should be 

sufficient for the BLM to initiate an investigation. 

In addition there is no need to have the claimant submit all 

the information indicated in as much as the BLM will required to 

make an official investigation and would have to gather the same 

information all over again, thus duplicating the research work. 

1 
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The documentation required on page llline 21 to page 12 line 

14 is impossible to meet in the allotted time frame. In addition 

the publication costs are prohibitive to the private individual or 

non-profit organization. Even if it was possible to meet the costs 

there is no assurance that the information will be accepted by 

those who have the authority for review, in which case all of the 

expenditure would be lost. 

Failure to meet the required dates and submit the required 

information as stated on page 12 lines 15- 22 constitutes 

abandonment. Under the specified time frame this is 

unacceptable. This time period should be extended several years 

as it is impossible to do what the bill requires in the amount of 

time specified. 

Recordation, page 12 line 23, should be proof of validity until 

such time as it is proved that the claim is not valid. 

Under appeals, page 16 lines 16-20, the investigating officer 

has too much authority. If in the investigation this person has a 

bias against the claim or the claimant he can slant a report so as 

to make the claim invalid and thus force the claimant to make a 

costly appeal. Prior to a decision the claim should be heard by no 

less than an administrative judge before the claimant has to 

resort to an appeal. Additionally, we feel a judge that is elected 

by the people to be more appropriate in the matter of public road 

ways. We think this is provided for under disputes (see page 15 

line 11) but not to the investigating officers determination." 

2 
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Mr. VENTO. Ms. Hjelle. 

STATEMENT OF BARBARA HJELLE 

Ms. HJELLE. Thank you. I appreciate this opportunity to be here 
today to testify on behalf of the Utah Association of Counties. 

My experience with R.S. 2477, which is the focus of my state­
ments today, started in 1985 and has continued through involve­
ment in the entire Burr Trail litigation, which I am sure many of 
you have heard of involving a road in Garfield County in Utah. 

In the course of my experiences in dealing with Garfield County 
and other counties in Southern Utah, the importance of these roads 
to rural Utah has become apparent to me. 

These roads provide the infrastructure of transportation through­
out the rural West and throughout rural Utah. These are the roads 
by which people are getting to and from work, to and from school, 
by which health, police, fire protection services are provided and by 
which all other general forms of transportation are made similar 
to what everyone here does everyday, driving the beltway or driv­
ing to and fro. 

The fact that they may not all be paved or substantial does not 
render them less significant or less important to the economic and 
social activities of rural counties. On the contrary, they are all the 
more important. 

I have brought with me today, and would ask that each of you 
take a copy of, a series of photographs that have been taken of R.S. 
24 77 roads in Utah. And I don't think these roads are necessarily 
representative of all the kinds of roads that are considered or 
would be impacted by this legislation. But they certainly would 
give you an idea of the importance of these roads. 

These are roads that go to airports, that access national parks, 
State parks, and other important areas in the State. There are cer­
tainly less developed roads that are also important. But the word 
that you are getting that rural counties are out to defeat wilder­
ness, are out to stop Federal resource protection through claiming 
unnecessary rights, through claiming marginal roads, has not been 
my experience. This has not been my observation. 

Furthermore, my observation has been that the counties and 
other local governmental agencies that are managing these roads 
are acting responsibly. And if you are not getting that information, 
I am here to tell you that that is what I see, that counties and gov­
ernmental entities that are dealing with BLM and the National 
Park Service have bent over backwards to accommodate the Fed­
eral agencies that are designed to protect Federal resources and 
the natural resources on the public lands. 

So, I really have to disagree with anyone who tells you that coun­
ties are out to try to defeat wilderness, to try to make inroads into 
Federal lands where these roads are not already in existence and 
not important to the counties. 

They don't have the money or the resources to do it. They are 
not going to get ability to do it. So they want to protect their trans­
portation infrastructure. They want to protect roads that have al­
ready legitimately been accepted pursuant to this grant from Con­
gress. 
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I think it is important to the legislation. The problems that I per­
ceive with the legislation have to do with the extended procedural 
requirements that are imposed by it. And the problem with that 
has to do with the time and the expense that will be imposed not 
only on claimants, but I believe also on the Federal agencies that 
are being asked to carry out this legislation. 

You have a two-tiered adjudicatory process, which is unheard of 
in my experience with road rights-of-way. Currently, appeals to the 
BLM are taking up to 3 years without an adjudicatory hearing. So 
if you impose a two-tiered process with an adjudicatory process, it 
is difficult for me to conceive of how long this might take or what 
the burdens might be on the Federal Government. 

Since local governments who are claiming these roads are going 
to have to make these claims very carefully because of this right 
of review, the volumes of documentation that would be presented 
to the Federal agencies might also be unmanageable. 

I think that this legislation is going to have impacts beyond 
Utah. The concerns that I have noted in reading through it is that 
rights-of-way that are challenged will be deemed unvalid until 
those challenges are over. And if, in fact, they do take many years, 
there doesn't seem to be anything in the legislation to allow for 
maintenance of these roads for safety purposes. 

And I think anybody who really digs in and looks at what is hap­
pening in places like Utah will see that is what these people are 
trying to do. They are trying to take the legitimate uses of the road 
and ensure that those uses are allowed to go forward in a safe 
manner. These uses are already being made. They are not trying 
to increase those uses. They are trying to assure that the uses that 
are legitimate are safe. 

Also, the roads cannot be changed in any way in scope, align­
ment, or character of use. And I have concerns about what that 
might mean in terms of limiting or taking away the scope of the 
right already granted. These are property rights which were grant­
ed directly by Congress to public-local governments and have now 
been accepted. They have been managed responsibly for decades. 

I think the real change that is going on here is an interface be­
tween an interest in preservation of public lands and an interest 
in the economic viability of rural communities. And instead of im­
posing massive legislation, BLM should be encouraged to work 
with local governments to come up with a reasonable balance be­
tween those interests that doesn't stifle the ability of western com­
munities to survive. 

I thank you very much for this opportunity to be here. 
Mr. VENTO. Thank you. 
[Prepared statement of Ms. Hjelle follows:] 
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COMMENTS ON PROPQSED LEGISLATION ON R,S, 2477 
!Sac, 14 of H.R. 1603) 

Submitted on behalf of the Utah Association of Counties 
by Barbara Hjalle 

Rights of way granted by section 2477 of the Revised Statutes 
of the United States (R.S. 2477) across rural Utah constitute the 
major transportation network, ranging from paved highways linking 
major communities to rural highways linking other points of 
activity.' Because much of the land in these counties is federally 
owned, access across federal lands is essential to transportation. 
All of these roads have been used and relied upon by citizens of 
these areas, and others, for legitimate purposes for decades. The 
protection of these rights-of-way, which form the transportation 
infrastructure of rural Utah, is essential to Utah's economic and 
social well-being. Counties, and other right-of-way claimants, 
will undertake every effort to protect these rights. 

Section 14 of H.R. 1603, specifically proposed Section 319 to 
be added to Title III, (hereinafter referred to as "Section 319"), 
through its extensive procedural requirements, short deadline, 
expansive offering of standing to intervene and other provisions, 
would, at a minimum, place improper limitations on the activities 
of the state and local governments who manage these rights-of-way 
for the safety of the traveling public and, at its most serious, 
would cause the loss of many important rights-of-way. 

Any new Congressional action should respect the legitimate 
interests in property rights which have already been granted to the 
counties, and state and other local governments, by Congress. 
Because R.S. 2477 rights-of-way have been and will continue to be 
essential to the infrastructure of rural Utah, any action by the 
federal government must be based on a fair and complete 
understanding of the history, law and economic importance of these 
roads. 

That histo-ry shows that counties, who are the main holders of 
these rights-of-way, have been responsible and conscientious in 
their management of these rights-of-way. Counties have worked very 
hard to comply with all requirements of the federal land managers, 
even when those requirements have imposed onerous and arguably 
improper burdens on the right-of-way holder. Local governmental 
entities do not propose to upgrade roads where the current traffic 
conditions do not justify those improvements for safety purposes. 
Unless there is a reasonable justification for allocation of 
limited . financial resources to construction, impacts from 
construction will not occur. 

'we have provided, for the record, some photographs of 
R.S. 2477 highways in Utah, to show the nature of some of the roads 
which would be affected by the proposed legislation. 
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Special interest groups tell a different story, portraying the 
counties as irresponsible managers of these rights-of-way who are 
running roughshod over the public lands without regard to federal 
and environmental interests or, for an even more extreme story, who 
are using the rights granted under R.S. 2477 in an attempt to 
thwart federal protections of natural and other resources. That 
picture is not supported by a fair and unbiased review of the facts 
or the law. 

You may have heard about the "Burr Trail" road in Garfield 
County in southern Utah. Special interest groups have used this 
road as a rallying cry, but the story they tell does not give a 
fair picture of what has really happened. Garfield County has been 
the holder of that right-of-way for decades. The road has been 
maintained, and upgraded, continuously as technology and funds 
became available, to accommodate the growing traffic in the area. 
Particularly after the creation of Lake Powell by the construction 
of Glen Canyon Dam, which led to substantial tourism through the 
area, the road became more important to the transportation 
infrastructure of the county. The county attempted to work with 
the Bureau of Land Management (BLM) and the National Park Service 
on a cooperative effort to upgrade the road, beginning in the early 
1980 1 s. However, because the road provides access to scenic 
backcountry areas, special interest groups fought every effort to 
improve the road. These people did not attempt to work through the 
local governmental processes nor did they work to find a 
constructive solution through compromise. 

Ultimately, when cooperative efforts with the federal 
government were stymied, Garfield County moved ahead, on its own, 
consistent with decades of past practice, to bring this road to the 
minimum safety standards. The design for the new improvements 
adhered to a fundamental commitment to minimize environmental 
impacts wherever possible without compromising safety of the road. 
Throughout this effort, the county kept in close communication with 
the BLM, and at every turn, the county accommodated requests BLM 
made to meet its land management goals. 

Nevertheless, when the contract was let to improve 28 miles of 
the road from the town of Boulder to the boundary of Capitol Reef 
National Park, both the county and BLM were sued by special 
interest groups. That litigation commenced in 1987 and, in one 
form or another, continues to this day. In the process, the courts 
have vindicated Garfield County 1 s careful planning and design 
efforts and have affirmed and clarified the rights offered by R.S. 
2477 and protected by the Federal Land Policy and Management Act 
(FLPMA). 

Throughout the litigation, and thereafter, in all of its 
activities on the Burr Trail road, Garfield County has acted 
responsibly. I believe the County would have been willing, at any 
time, to compromise to try to meet reasonable demands of the 

2 
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special interest groups focused on environmental protection. 
However, those groups wanted nothing less than to stop the county 
from exercising its rights, so no reasonable compromise was 
available. Now, after the development of a substantial record and 
a careful review of the facts and the law given by the federal 
judges who heard this case have supported the reasonableness of the 
county's efforts, while also providing protection of federal 
interests, these groups are still attempting to accomplish their 
goals to eliminate R.S. 2477 rights-of-way by convincing members of 
this body that these 2477 rights-of-way are damaging to federal and 
environmental interests, without regard to the other significant 
contributions these roads make to the well-being of society in the 
West. But if the true story of the management and importance of 
these roads were understood, no reasonable person would choose to 
hamper local governments in the way this legislation would do. 

Another factual example is offered by the Henry Mountain 
Resource Area in Utah, which provides insight into the real 
situation in Utah. BLH has offered the following facts2 : 

1. "The Henry Mountain Resource Area encompasses 2 . 6 
million acres of private, State and BLH-administered lands 
within Garfield and Wayne Counties in Southeastern Utah." 
(USDI Draft Report to congress, R.S. 2477, March 1993, p. 34.) 

2. There are approximately 320 R.S. 2477 rights-of-way 
in this area covering about 1,450 miles. 

3. Of these 1,450 miles of road, only 16 miles are 
contained within Wilderness Study Areas. However, a "citizen 
group's" wilderness proposal would contain approximately 200 
miles of. R.S. 2477 rights-of-way. 

That case study tells us that out of the thousands of acres in 
wilderness study areas in the Henry Mountain Resource Area, only 16 
miles of R.S. 2477 roads could be found . No significant impact to 
wilderness designation is offered by R.S. 2477 rights in this area. 
Obviously, the counties did not seek to assert road rights for the 
purpose of defeating federal interests in wilderness. Furthermore, 
the citizen group's proposal for wilderness contains a significant 
number of established roads and, therefore, does not truly qualify 
under the standards set by Congress. Obviously, the citizen groups 
would be happy to see R.S. 2477 rights-of-way defeated by federal 
wilderness designations . 

The claims raised by special interest groups that R.S. 2477 
rights-of-way are being used to defeat ·federal laws designed to 
protect natural resources or are otherwise being used by th~ir 

2The counties do not agree with many of the statements made in 
this draft document regarding county actions, Utah law and the 
history of and reasons for road development in this area. However, 
we assume that the numbers cited in the draft report are accurate. 
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holders to create controversy in the management of federal public 
lands are unsupported by the facts. We submit that, in every case, 
if a fair assessment of the facts is undertaken, special interest 
groups will be shown to have mischaracterized the history to create 
an illusion of irresponsible local governments. As the facts cited 
above show, controversy has arisen because special interest groups 
desire to stop a continuation of reasonable management activities 
on these rights-of-way for the safety of the traveling public which 
is already using the roads, not because of some new county efforts 
in response to federal laws designed to protect the natural 
resources on public lands. These groups have created controversy 
by attempting to create and use new federal policies to restrict 
or limit the reasonable exercise of the prior federal grant under 
R.S. 2477. 

More recently, as the threats to these rights-of-way are 
becoming more apparent, counties have begun to act more 
aggressively to protect these rights. These actions are a response 
to a threat to use new federal laws or regulations to defeat 
existing rights, and to a change in BLM' s treatment of local 
governments and their plans, rather than initiation by counties of 
a threat to federal interests. 

The counties of Utah have worked hard to maintain and improve 
their R.S. 2477 rights-of-way in accordance with well-founded 
engineering practices so as to have minimal i mpacts on the 
surrounding environment and have cooperated fully with the 
reasonable (and even unreasonable) requests of the BLM, when those 
requests have been properly communicated. The counties have no 
objection to continuing their practice of managing their roads so 
as to minimize unnecessary and undue impacts on federal lands. But 
the counties strongly object to any attempt to take away their 
rights by imposing impossible burdens designed to make the 
protection of those rights infeasible. 

In the interests of the economic and social well-being of 
western areas containing substantial amounts of federal public 
lands, congress, if it does anything, should attempt to strike a 
reasonable balance which does not unduly burden right-of-way 
holders in carrying out their duties to maintain safe roads, while 
also providing appropriate protection to natural resources. There 
are ways to do this that would not require the unwieldy legislation 
contained in Section 319. 

If Congress wants to make the western public lands an enclave 
for backpackers and mountain bikers, closed off to normal travel 
from one community to another, closed off to any significant 
economic activity and bereft of living communities, take away the 
R.S. 2477 rights-ot-way which form the framework for transportation 
in the rural West. But before you do that, consider the value of 
rural communities and local governments and what they offer to our 
society. The significance of R.S. 2477 ~o the West should not be 
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ignored. Regulation of public lands which are traversed by R.S. 
2477 rights-of-way must respect the historical conditions and the 
economic and social needs of the western United States. 

The counties strongly oppose the legislation currently before 
you as it pertains to R.S. 2477 rights-of-way. Section 319 would 
cut back on these rights by adding onerous requirements which may 
be difficult, if not impossible, to meet. This legislation would 
place an impossible burden on the governments who manage these 
long-standing rights-of-way. We believe that this legislation 
would also place an impossible burden on the federal government 
and, in the process, on the taxpayer who must fund the substantial 
administrative process which section 319 would create. 

In the debates leading up to the passage of FLPMA, Congress 
gave careful consideration to the importance of prior existing 
rights, including R.S. 2477. The final statute provided a balance 
that honors these rights and their contribution to the American 
West. FLPMA provides that local government interests are to be 
given consideration in the management of the public lands. Section 
319 would begin a new trend which fails to reflect any meaningful 
concern for local interests or the impacts of its procedural 
burdens on local governments, not to mention the federal land 
management agencies. 

Section 319 imposes a series of procedural hurdles, none of 
which offer any substantive benefit, and all of which offer a 
quagmire for delay and litigation. The only parties to benefit 
from such legislation are those who desire to use procedural 
hurdles to tie up projects, regardless of their merit, in the hopes 
that the delay and expense involved will ultimately defeat the 
project. Counties have already foregone or delayed safety 
improvements because of the current interference by special 
interest groups. If this new legislation takes effect, there will 
be no road improvements on R.S. 2477 rights-of-way, regardless of 
need, for a long time to come. 

The job imposed by this legislation is monumental. Because 
the R.S. 2477 grant was open-ended and, based upon explicit federal 
regulation, required no documentation, the roads have been 
developed and used for decades without attention to record-keeping. 
It is not always clear whether a highway has been covered by a 
written permit or whether it was accepted pursuant to the R.S. 2477 
grant. Some highways may have written permits issued for portions 
and have other portions authorized by R. s. 24 77. A county, or 
other claimant, must either investigate each highway within its 
jurisdiction to determine whether a claim should be filed pursuant 
to Section 319 or must file claims covering any highway which might 
possibly be covered by this legislation. In fact, the legislation 
provides no exemption for roads which have already been recognized 
by BLM or by the courts. In order to preserve its rights, a 

5 



83 

claimant should file as required by Section 319, regardless of 
prior acknowledgement. 

Record keeping by both the federal and local governments has 
not always been well-organized. Requests for such records from the 
federal government have, at times, yielded the response that the 
records have been lost. Where those records have been, or should 
have been, maintained by the federal government, federal officials 
will be swamped with requests for access to files necessary to 
document permitted rights. A search for records to determine 
whether permits have been issued for each highway would prove 
overwhelming. 

A decision to forego this monumental record search and file 
claims for all potential R.S. 2477 highways would also create an 
overwhelming task both for the claimant and for the federal 
government. A county would have to undertake a compilation of 
records and other information to establish the documentation of 
"actual construction, maintenance and public use" required by 
Section 319, all within the few months between passage of the bill 
and January 1, 1994! This requirement would be impossible to 
fulfill, even if the records were generally available and well-­
organized for this purpose, since some counties have hundreds of 
rights-of-way which they may legitimately claim and which are 
essential to the economic and social interests of residents and 
other users of these roads. Section 319 clearly imposes an 
unreasonably short time frame to claim R.s. 2477 highways. 

Given the opportunities offered for administrative review and 
adjudication, with opportunities for any member of the public to 
intervene to contest any claim, careful documentation of each claim 
will be essential to ensure success on review. A claimant must, of 
necessity, submit every relevant item evidencing its claim. The 
space necessary for this documentation could, in and of itself, 
require special treatment. 

The investigation required of the federal agencies would be 
overwhelming, if performed in good faith, for the same reasons set 
forth above. Since public involvement is welcomed, without 
reservation as to interest or standing, additional chaos will be 
created by uninformed or unprincipled intervention into this 
process. In the alternative, the process would become an exercise 
in bureaucratic paper shuffling with no meaningful benefit. 
Presumably, additional allocations of tax dollars will be necessary 
to provide the necessary federal personnel to handle the 
requirements of this legislation. Otherwise, it would take years 
to complete the process required, leaving R.s. 2477 rights-of-way 
in limbo, without maintenance or improvement during this time 
period. 

The investigation process is only the first step, however, of 
a bureaucratic marathon created by this bill. After the initial 
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.investigation, there might also be an "adjudicatory hearing ~ 
~." offering rights of intervention without the traditional 
limitations offered by carefully considered federal statutes such 
as the Adainistrative Procedure Act. (b§., Section 319(c) (5) 
(emphasis added) • ) This offers a procedure unprecedented in 
administrative treatment of rights-of-way. The federal government 
is also required to give notice to the public of its findings 
(Section 319 (c) (6)). The claimants are also required to give 
notice by publication of their claims (Section 319(a) (2). The cost 
of publication or other notice required for these mmerous highways 
would be burdensome on both the claimants and the federal agencies. 

The procedural intricacies do not stop after the 
investigation. After the investigation (and possible adjudicatory 
hearing) is completed, another. appeal process is provided, once 
again open to the public at large, which may involve yet another 
adjudicatory hearing on the record (Section 319(d)). Anybody can 
obtain an adjudicatory hearing if that person opposes a decision 
recognizing the validity of the. right-of-way (Section 
319(d) (4) (C)). 

Finally, after this multi -tiered adainistrati ve process, there 
is a right to judicial review (Section 319(d)(5)). The statute 
does not explicitly tell us how it intends to apply to the 
long-standing policy of the Department of the Interior that the 
courts, and only the courts, can adjudicate R.S. 2477 
rights-of-way. There is no apparent concern for fundamental 
constitutional and legal principles regarding limitations on the 
power of Congress to defeat perfected rights, nor considerations of 
comity between two sovereign governments. One must question the 
wisdom of attempting to abolish the fundamental rule that leaves 
issues of title in the province of the courts. One must further 
question the fairness of putting the adainistrative agency which is 
acting on behalf of the federal party, in what amounts to a title 
dispute, in control of the decision. 

In spite of this unwieldy and inherently unfair process, the 
courts will still be, as they must, the final arbiters of these 
decisions. This legislation creates a vast, inefficient 
bureaucratic quagmire, designed to create otherwise unnecessary 
litigation. 

some might argue that current litigation reflects an unstable 
situation which should be corrected by Congress. However, 
litigation is the means by which our society sorts out its 
probl ... , and whatever its difficulties, the history of litigation 
on R.S. 2477 reflects reasonable progress in that direction. This 
legislation would diminish the benefits of all these prior efforts 
and derail the progress towards substantive resolution of those 
issues which remain to be resolved. 

7 



85 

The omission of any standing requirements in Section 319 would 
open up this process to any third party who might choose to 
interject itself into the process, no matter what its interest or 
motive. Publication requirements would encourage such 
intervention. Some organizations or individuals have no other 
interest than to limit access to lands which they desire to use for 
backcountry activities. counties, on the other hand, have the 
interest of all of their citizens to consider: economic, social, 
health, safety, educational and recreational concerns are all 
included in their purview. It is inappropriate to open up a 
lengthy administrative process, which would preclude reasonable 
activities on R. S. 2477 rights-of-way, based upon the scanty 
requirements imposed by this legislation. 

Section 319 (c) (2) (B) requires only that a challenge state 
grounds "which, if proved or confirmed, would constitute reason to 
doubt the validity" of a claimed right-of-way (emphasis added) . 
This standard would allow any person to file spurious statements 
which cannot be proven and thereby institute an administrative 
process which could take months or even years before the failure of 
substance is finally determined. It is an admitted tactic of 
special interest groups to try to stop a project merely by tying it 
up in procedural and legal requirements or delays, without regard 
to the merits of the issues or the ultimate outcome of the dispute. 
This provision invites such tactics. 

A failure to file a notice of intent to hold and maintain an 
R.S. 2477 right-of-way, along with the requisite documentation, and 
to publish "information" concerning the intent to hold the right-­
of-way, shall be "conclusively deemed to constitute an abandonment 
and relinquishment of a right-of-way." (~, Section 319(b).) 
Thus, even if a county has maintained a road for decades, investing 
substantial public resources into its construction and maintenance; 
even if the road in question is a major public thoroughfare vitally 
necessary to the economic and other interests of those who travel 
it; even if ~would like to see that road closed, the failure 
to comply with this proposed statute would automatically cause the 
loss of that right-of-way. Presumably, BLM, or others who really 
don't want to see the counties stop maintaining these roads, would 
then ask the counties to apply for FLPMA Title V permits to replace 
the R.S. 2477 rights-of-way, thus instituting a new wave of 
bureaucratic procedures and more federal expenditures. 

Whenever an appeal is filed concerning a determination 
concerning an R. S. 24 77 right-of-way, the right-of-way must be 
treated as invalid (Section 319(d) (1)). The lands must be managed 
"as if such right-of-way did not exist," but can · be "used for 
lawful transportation, access, and related purposes of the same 
nature and to the same extent as was properly permitted by the 
Secretary on the date of enactment of this section." (Section 
319(d) (4) (A).) Aside from the difficulties of interpretation 
offered by this language (e.g. what is meant by "lawful 
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transportation," what extent of use was "properly permitted" ? ), 
only some use of the right-of-way is protected. Maintenance for 
safety is not authorized. If there is a wash-out on a road, 
stranding vehicles , who can correct that problem? 

There are additional problems of statutory interpretation 
offered by this legislation. Section 319(d)(5) says that "nothing 
in this subsection (offering a right of appeal to "any person") 
shall be construed as affording any right to seek or participate in 
any judicial proceeding by any party not otherwise entitled to seek 
or participate in such proceeding." In the absence of clear 
statutory intention otherwise, the courts have been careful to 
restrict standing to contest federal actions to those parties wh i ch 
meet certain criteria. None of those criteria are included in 
other provisions of this legislation. This language offers a great 
opportunity for litigation, but no clarity for interpretation. 

Section 319(f), the savings clause, shows that the this 
proposed legislation operates primarily to invalidate rights which 
hav e been heretofore valid, since the establishment, construction 
or maintenance of ·a highway sufficient to obtain the right-of-way 
is still honored. Nevertheless, in spite of meeting the existing 
requirements, in good faith, counties are now going to be required 
to undertake an elaborate additional procedure, open to 
intervention from all sides, regardless of the nature or purpose of 
their interests, in order to maintain the rights which have already 
been perfected. 

Section 319(e) requires a Title V permit for any "change in 
the scope, alignment, or character of use of a valid right-of-way 

" This language is substantially more restrictive than 
common law or common sense would support. Some changes in scope, 
alignment or character of use are going to occur over time as an 
inherent part of the right-of-way. This provision would, once 
again, require administrative action, with concomitant delay and 
expense, for even the most minor activity deemed to trigger i ts 
applicat i on. This provision is merely another way to take away 
something already granted, which has been used for decades in 
reliance on the good faith of that grant. 

All of these requirements are being proposed for a system 
which has, for the most part, worked very well under the current 
laws and regulations. Why undertake a grand scheme to change this 
system? Would the new statute benefit the federal land mana g e r ? 
While there are apparent benefits to providing the federal land 
manager with a clear delineation of which rights-of-way must be 
honored in conducting management activities, there is no benefit to 
the land manager to open up extensive administrative requirements 
beyond those which would afford an opportunity for receipt of the 
relevant data necessary to determine the validity or invalidity of 
any claim. A short deadline cannot benefit the land manager, since 
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the flood of materials which would come in on short notice would be 
a management nightmare. 

There is an obvious motivation for the deadline and the 
opening of the process to broad public intervention: to force the 
relinquishment of these rights so that access to public lands is no 
longer offered in the same fashion it has been. Who benefits from 
that result? Only those who are interested in cutting off access 
to and across federal public lands to all who are not hardy 
backpackers and backcountry experts. 

The bill would deny rights-of-way, which predated FLPMA and 
the wilderness study areas created pursuant to FLPMA, across any 
lands managed as wilderness study areas. Thus, whereas congress 
was careful, in enacting FLPMA, to honor its prior grants, this 
bill would effectively reverse that policy. The underlying policy 
and constitutional considerations should be carefully considered 
before taking such unprecedented action. The damaging impacts of 
this one provision alone are substantial in Utah, where the scope 
of the R.S. 2477 right-of-way is defined as that which is 
reasonable and necessary for the uses to which the road was being 
put prior to october 21, 1976. Those are the uses which are part 
of the valid, existing right accepted under R.S. 2477. Yet this 
provision would preclude offering safe passage for those uses, 
since some improvements necessary to provide that safety might 
encroach into the broad boundaries drawn around some wilderness 
study areas. 

Some WSA boundaries were drawn on the map with so broad a pen 
that it is difficult to ascertain where the boundary lies on the 
ground. BLM, in its recommendations for final wilderness 
designation, has, wisely, suggested appropriate setbacks from 
existing roads. This legislation would give the WSAs precedent 
over all legitimate considerations of prior existing rights and 
safety for users of these rights-of-way. 

This provision would have the same effect for any right-of-way 
established by metes and bounds or to a specific width, since the 
portion of that width which BLM had ignored in establishing WSA 
boundaries would now be deemed invalid. 

Generally, the current policies and procedures should be 
maintained. These policies reflect decades of practice, as well as 
the relevant court decisions, and have been relied upon by right­
of-way holders as well as the federal land managers. Prompt 
administrative review and acknowledgment of R.S. 2477 claims would 
be beneficial to document the historical record supporting R.S. 
2477 claims before it is lost over time. However, right-of-way 
holders must be given ample time to prepare documentation, taking 
into account the 110-year history of these rights. The legal 
principal that the existence of a road provides a presumption of 
its continuation, incorporated into current BLM policies, is 
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appropriate and should minimize the federal burden in dealing with 
R.S. 2477 rights-of-way. 

Appropriate public notification for purposes of allowing BLM 
to obtain a full factual record might be beneficial. However, 
substantial public participation in BLM's decision-making and a 
formal appeal process would be counterproductive. CUrrently, it is 
estimated that the Interior Board of Land Appeals is taking up to 
three years to issue decisions on appeals submitted to it, without 
any adjudicative hearings. Given the fact that, ultimately, the 
issue of whether the right-of-way is valid or not can only be 
determined by a court of law, this lengthy process serves no useful 
purpose. 

The principles which Congress should consider applicable to 
these rights-of-way have been eloquently enunciated by the federal 
courts. "These roads, in the fullest sense of the words, were 
necessary aides to the development and disposition of the public 
lands. They facilitated communication between settlements 
already made, and encouraged the making of new ones; increased the 
demand for additional lands, and enhanced their value. 
Governmental concurrence in and assent to the establishment of 
these roads are so apparent, and their maintenance so clearly in 
furtherance of the general policies of the United States, that the 
moral obligation to protect them against destruction and impairment 
as a result of subsequent grants follows as a rational 
consequence." Central Pac. Ry. Co. v. Alameda County. Cal. 284 
U.S . 463, 473, 52 S.ct. 225, 228-229 (1932). After quoting t:he 
above language, the Colorado District Court in Wilkenson v. Dept. 
of Interior, · 634 F.Supp. 1265, 1276 (D. Colo. 1986), said "The same 
principle dictates that the government must be deemed to have 
assented to continuing access over the disputed area and cannot cut 
off that access by the creation of [a "conservation system unit"] 

" 
Section 319 will inevitably create significant burdens in the 

management of rights-of-way across federal public lands for both 
the federal agencies charged with duties under the proposed 
legislation and for the local governmental entities who have been 
managing these rights-of-way for many years. The real losses will 
be suffered by the people who have been using these roads to get to 
and from work and school, the governments who provide police and 
health services in rural areas and the millions ot Americans not 
able to backpack and mountain bike but who still desire to 
experience the wonders of the American West. Their safety wil~ be 
compromised, with no concomitant benefit to federal public lands. 

This proposed legislation might be interpreted as backing down 
from a promise once made by congress in good faith and honored in 
good faith up until now. The local governments who now hold these 
rights-of-way are entitled to due respect in the absence of 
evidence that they have acted irresponsibly. Protecting their 

11 
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claims to transportation corridors essential to the functioning of 
local communities is responsible local government. congress should 
work together with local governments to find a fair and reasonable 
method to resolve differences at the interface between the rights­
of-way already granted under R.S. 2477 and the federal interests in 
the public lands traversed by those rights-of-way. This 
legislation works against such a goal and should not be passed. 

12 
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Mr. VENTO. We will ask David Simon to present his testimony. 
He is with the National Parks and Conservation Association. 

STATEMENT OF DAVID J. SIMON 
Mr. SIMON. Thank you. On behalf of our 350,000 members, I am 

pleased to present our views on H.R. 1603. 
We want to commend the Chairman for his leadership in crafting 

this legislation and working persistently for its passage in the 
House of Representatives. I would hate to count the hours and the 
hard work that you have put in on this issue and this topic. And 
I think the time for delay is over in terms of enacting this bill. 

NPCA's testimony will focus on the R.S. 24 77 issue. 
NPCA believes that without prompt action, this reconstruction 

era law that originated in 1866 could bring the construction of 
thousands of miles of widened, paved, and unneeded roads across 
our national parks, refuges, and wild lands, resulting in the de­
struction of wild lands and parks across the States subject to this 
law, permanently scarring pristine landscapes and creating man­
agement nightmares for Federal land management agencies. 

Prompt legislative administrative action is needed to address this 
problem, rights-of-way. 

Basically, we think Congress needs to act forcefully to end the 
"great western road giveaway." The committee is familiar with the 
history and some of the problems of the current law and its imple­
mentation and interpretation. The claims for R.S. 2477's are now 
skyrocketing. Counties and States are claiming highway rights-of­
way to thousands of miles of dirt roads and tracks crossing the 
public lands. 

I want to make it very clear and point out to the committee, 
though, that when Congress enacted FLPMA in 1976 and repealed 
R.S. 24 77, the body recognized the need for careful control over the 
issuance and development of these rights-of-way in order to protect 
public land values and prevent environmental degradation. 

Both Section 5 of FLPMA and Title XI of the Alaska Lands Act 
of 1980 set up detailed requirements for determining whether the 
conditions under which rights-of-way should be authorized and 
what should be done to locate and minimize damage on such 
rights-of-way. 

Therefore, I want to emphasize that we are not out to block ac­
cess to the public lands. On the contrary. Congress has set up a 
reasonable program. I would say that States don't need the R.S. 
24 77 rights-of-way for access. This bill will not extinguish acces­
sibility. Rather, it places the burden to prove the validity of these 
claims squarely where it belongs. 

All we are asking i~ that claimants meet the statutory plain lan­
guage requirements df the act. 

However, existing administrative interpretation of R.S. 2477 is 
allowing claimants to make an end run around well-established 
processes and environmental protection policies. 

As the subcommittee knows, the worst problems are due to the 
current Department of the Interior policy enacted by Secretary 
Hodel in 1988. It virtually gives away highway rights-of-way by es-



91 

tablishing extremely loose interpretations of the plain language re­
quirements of R.S. 2477. And much of it is indefensible. Not only 
does it contradict the plain language, it is in conflict with numer­
ous policy statements that are referenced in our statement and con­
tradictory to Federal case law. 

The potential consequences of the validation of many of these 
rights-of-way are significant. In fact, the National Park Service, in 
commenting on the current BLM study under way, calls the poten­
tial consequences "devastating." This is a strong term from an 
agency that is not inclined to use those types of phrases. 

I have given to the committee, and asked that it be introduced 
into the record, the comments of the Park Service on a draft report 
which details some of the impacts. In Utah, for example, counties 
have asserted claims for more than 3,800 roads and trails. The 
State of Alaska has indicated plans to establish 1, 700 rights-of­
way. And the State has asserted claims for 3 air strips. These 
claims include 200 routes across national parks. 

And it is important to understand that the intentions of the 
claimants go far beyond simple maintenance of these rights-of-way. 
Many claimants plan to take old trails and turn them into major 
roads and highways, or in one case, railroads, that would open up 
parks, refuges, and other public lands to full-scale resource devel­
opment. In many cases-almost all cases-this would directly con­
flict with Congress' intent in reserving and protecting these public 
lands. 

The NPCA believes that the existing R.S. 2477 laws are out of 
step with contemporary policies that recognize the need to protect 
our parks and unspoiled public lands. 

We believe that your bill takes important steps to correct these 
problems, and we strongly support Section 14 of the bill. 

However, NPCA believes that additional measures are justified. 
First of all, I would say that a quicker solution-to comment on 

the procedural delays that others have raised here this morning 
about the bill's provisions-would be to simply terminate any fur­
ther consideration or recognition of R.S. 24 77 claims. This would 
not preclude claimants from acquiring the rights-of-way. Rather, 
they could be considered through the application processes of the 
other laws such as FLPMA and ANILCA. 

Second, if claims are to be considered, NPCA believes that the 
bill would clearly state that claimant must provide incontrovertible 
evidence that the plain language requirements of R.S. 2477-that 
is construction of a public highway across unreserved public land­
were met for the entire length of the claimed road prior to repeal 
of R.S. 24 77 in 1976. 

And, third, we believe the bill should clearly state the unquali­
fied authority of Federal land management agencies to recognize 
the R.S. 2477 rights-of-way to prevent environmental damage. 

It is clear that State law does not vitiate or contradict expressed 
statutory requirements of the Act, and we believe the Federal Gov­
ernment needs to continue to assert its rights in this matter. And 
the Federal case law will uphold that. 
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Mr. Chairman, we also have some short comments on the merits 
of the ACEC provisions of the bill. We will leave those for review 
in our statement. 

I thank you for the opportunity to testify this morning. 
Mr. VENTO. Thank you, Mr. Simon. 
[Prepared statement of Mr. Simon follows:] 
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Mr. Chairman and members of the subcommittee, my name is David J. Simon. I am the 
Natural Resources Program Manager for the National Parks and Conservation Association 
(NPCA), a nonprofit citizens' organization dedicated to the protection and enhancement of 
the National Park System. On behalf of the National Parks and Conservation· Association's 
350,000 members, I am pleased to present our views on H.R. 1603, a bill to reauthorize 
programs of the Bureau of Land Management and amend the Federal Land Policy and 
Management Act of 1976 (FLPMA). 

NPCA commends the Chairman for his leadership in crafting this legislation and working 
persistently for its passage in the House of Representatives during both the 10 I st and 102nd 
Congress. 

My testimony today will focus on two important subjects addressed by H.R. 1603: (I) 
Revised Statute 2477 rights-of-way claims, and (2) Areas of Critical Environmental Concern. 

REVISED STATUTE 2477 

Rights-of-way claims now being asserted under Revised Statute 2477 (known as RS 2477) are 
an extremely serious threat to our national parks, wildlife refuges, and public lands. Prompt 
legislative and administrative action is needed to address this problem. 

RS 2477 is a one-sentence section of the "Lode Mining Act" of 1866 which states: "The 
right-of-way for construction of highways over public lands, not reserved for public uses, is 
hereby granted. • RS 2477 was repealed by FLPMA in 1976, but "existing rights" were 
preserved. 

The language of RS 2477 clearly requires that in order for a right-of-way claimed under 
RS 2477 to be valid, the right-of-way must meet four tests. The road: 
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• must have been "constructed"; 

• must have received sufficient regular, unrestricted, and continuous use as to have 
become a public "highway"; and 

• must traverse lands which, at the time the highway was constructed and used by the 
public, were "public lands not reserved for public uses"; 

For a RS 24 77 claim to be valid, it also must have satisfied the above requirements prior to 
repeal of RS 2477 by FLPMA in 1976. 

Claims for "pre-1976" RS 2477 rights~f-way are now skyrocketing. Counties and states 
across the West and in Alaska are claiming highway rights-of-ways to thousands of miles of 
dirt roads and tracks crossing the public lands, national parks, and wildlife refuges . If these 
claims are granted, the result could be a tangled web of widened, paved, and unneeded roads 
across our public wildlands and parks, permanently scarring pristine landscapes and creating 
a management nightmare. 

When it enacted FLPMA in 1976, Congress recognized the need for careful control over the 
issuance and development of rights~f-way in order to protect public land values and prevent 
environmental degradation. Section V of FLPMA set up detailed requirements for 
determining whether, and the conditions under which, a right-of-way should be authorized 
and where it should be located to minimize damage. FLPMA requires detailed analysis of 
environmental impacts before a right~f-way is granted, and imposes specific protective 
cOnditions as necessary to avoid or minimize damage to environmental values. In 1980, 
Congress also established a detailed regime for considering rights-of-way across the public 
lands in Alaska, which is contained in Title XI of the Alaska National Interest Lands 
Conservation Act (ANlLCA). 

Existing administrative interpretation of RS 2477, however, allows claimants to make an end 
run around those well-established processes and environmental protection policies. The worst 
problems are due to the current Interior Department policy on RS 2477 issued in December 
1988 by former Secretary of Interior Donald Hodel. The Hodel policy completely 
misinterprets the plain language of the statute and will result in public land management 
chaos if it continues to be implemented in its present form . 

Problems with the Hodel policy are now well known to the subcommittee. Basically, the 
problems arise from the deviations of the Hodel policy from the specific requirements of the 
statute. 

First, the Hodel policy virtually gives away highway rights-of-way by establishing extremely 
loose interpretations of the plain language requirements of RS 2477: 

• "Construction" was interpreted to mean no construction activity had to occur. "Mere 
use" or "cutting high vegellltion, • or rolling a few rocks out of the way was inserted 
as a standard for • construction"; 

2 
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+ "Highway" establishment was based on mere pronouncement rather than actual 
established public use for highway purposes; 

+ "Highway" was interpreted to recognize even fragmented sections of road that do not 
"go anywhere" because of repealed interruptions by reserved lands, state school 
sections, or other lands not open to RS 2477 claims. 

In most cases, any claimant who does little more than make an unsubstantiated assertion that 
a route existed prior to 1976 (the year RS 24n was repealed by FLPMA) will receive a 
highway right-ilf-way under RS 24n. In practice, this means that highway rights-ilf-way 
could be given away for virtually any dirt road, track, footpath, or even dogsled route 
claimed under RS 24n. 

Second, under the Hodel policy, federal land management agencies have pretended that they 
have extremely limited authority to regulate development of recognized RS 2477 rights-of­
ways. Claimed roads may be widened, paved, and even turned into major thoroughfares with 
little or no environmental review, federal regulation, or public input . This is true even in 
national parks, where rights-ilf-way are normally seldom allowed unless they serve park 
purposes. 

The potential consequences to our national parks, wildlife refuges, and public wildlands 
would be nothing short of devastating. Unless legislative and administrative action is taken, 
treatment of RS 2477 claims under the Hodel policy will lead to wholesale giveaways of 
public resources, undermine effective land management, and destroy public land values. 

As of March 1993, just five counties in Utah have asserted RS 2477 claims for more than 
3,800 roads and trails, totalling thousands of miles. The claimed roads, many of which are 
now nothing more than unimproved dirt roads or vehicle tracks, traverse Bureau of Land 
Management wildlands, national park units, critical wildlife habitat, and sensitive watersheds. 

The State of Alaska had indicated plans to assert RS 24 77 claims for I, 700 roads, tracks or 
dogsled trails. Current Lt. Governor Jack Coghill said in 1985 that the state' s intent is "to 
make a map of Alaska look like a plate of spaghetti. • The claims include approximately 200 
routes located in 13 of the 15 National Park System units in Alaska. Yet preservation of 
intact wilderness ecosystems was the primary purpose Congress designated these areas as 
parks and preserves. The following table presents a sample of the problem in just six of the 
park units in Alaska: 

National Park System Unit 

Bering Land Bridge National Preserve 
Denali National Park and Preserve 
Gates of the Arctic National Park and Preserve 
Glacier Bay National Park and Preserve 
Wrangell-St. Elias National Park and Preserve 
Yukon-Charley Rivers National Preserve 

3 

Number of RS 24n 
Claims Identified by 
the State of Alaska 

15 
30 
7 
6 

110 
10 
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It is important to understand that the intentions of most RS 2477 claimants go far beyond 
maintaining access to old mining claims and homesteads. Many claimants plan to take old 
trails and tum them into major roads or highways (or even railroads) that would open up 
parks, refuges, and other public lands to full-scale tourism or resource development. 

In a January 14, 1993 memo to the Task Force drafting the Interior Department's pending 
repon on RS 2477, the National Park Service (NPS) describes the potential adverse impacts 
of RS 24 77 rights-of-way on park units: 

The impact of RS 2477 rights-of-way in National Park units could be 
devastating . ... Possible RS 2477 rights-of-way in NPS areas could cross 
many miles of undisturbed fish and wildlife habitat, historical and 
archeological resources, and sensitive wildlands. Wilderness or potential 
wilderness could also be crossed by potential RS 2477 rights-of-ways. 

Validation of possible RS 2477 rights-of-way assertions would undoubtedly 
derogate most unit values and seriously impair the ability of the NPS to 
manage the units for the purposes for which they were established. . . . 

State and local governments as well as individual interests have given recent 
indication that assertions for RS 2477 rights-of-way may be made for various 
purposes including mining, ranching, resource extraction, and diverse 
economic development pursuits. If validated, these assertions will have a 
severe negative impact on areas managed by the NPS, not only from the 
rights-of-way themselves but from the associated development. ... 

Potentially, there are thousands of possible RS 2477 rights-of-way in the 
western units of the National Park Service. Many of these possible 
rights-of-way are extensive and, if validated, would impair scenic, natural, 
historic, wildlife, and wilderness resources. Also impaired would be the ability 
of the NPS to manage its areas for purposes for which they were established. 

RS 2477 rights-of-way are fundamentally out of step with contemporary policies that 
recognize the need to protect our parks and remaining unspoiled public lands. New legislative 
or administrative initiatives, or both, should address that inconsistency. The Hodel policy and 
its lax standards must be revoked immediately. New legislation and administrative policies 
should be adopted to protect parks and public lands from the wholesale giveaway of public 
resources under RS 2477. 

H.R. 1603 takes important steps in that direction. NPCA strongly supports Section 319(a) of 
H.R. 1603, which establishes a "sunset" requirement that will terminate the continuing 
belated assertions of rights-of-way that fundamental! y conflict with contemporary federal 
lands management policies. We also strongly suppon Section 319(e), which explicitly 
recognizes what should have been obvious to BLM: that the scope and character of use of a 
RS 2477 right-of-way could not be expanded after the statute was repealed in 1976. 

4 



97 

However, NPCA believes that Congress should take additional measures to rectify the 
problems with existing RS 2477 policy. First, NPCA recommends that any further 
consideration or recognition of RS 2477 right-of-way claims be terminated. Terminating 
further consideration and recognition of RS 2477 rights-of-way would not preclude claimants 
from acquiring needed rights-of-way. Rather, all claims for legitimate right-of-way needs 
would be considered through applications under the other right-of-way laws that include 
provisions for environmental protection, such as FLPMA and ANILCA. Where denial of an 
application is required to protect environmental values, claims that the denial involved a 
taking of a "prior existing right" under RS 2477 can be compensated if "taking" of a valid 
prior-existing right is actually proved. 

Alternatively, if RS 2477 claims continue to be considered, new legislative or administrative 
policies, or both, should be adopted which allow recognition of a RS 2477 claim only if a 
claimant can provide incontrovertible evidence that the plain language requirements of RS 
2477 -- "construction" before 1976 of a public "highway" across "unreserved public land" -­
were met for the entire length of the claimed road prior to repeal of RS 24 77. In addition, 
new legislation or administrative policies, or both, should be adopted which recognize the 
unqualified authority of federal land management agencies to regulate any recognized RS 
24 77 rights-of-way to the full extent necessary to prevent environmental damage. 

It is critical that both legislative and administrative action to address RS 2477 issues and the 
Hodel policy be pursued promptly. RS 2477 determinations under the Hodel policy could 
create an environmental nightmare that will unnecessarily devastate park and public land 
values unless action is taken immediately. 

In taking steps to address the problems created by RS 2477 and the Hodel policy, the 
subcommittee should be aware of the indefensibility of the current Hodel policy. To begin 
with, it contradicts both the plain language of RS 2477 itself, as well as previous Interior 
Department policy statements. For example, although it asserts that the mere "passage of 
vehicles by users over time" may satisfy the "construction" requirement, the Hodel policy 
has never offered any credible legal justification for ignoring RS 2477's requirement for 
"construction" of a highway. The Hodel policy is directly in conflict with the following 
official statements by the federal government: 

+ A 1898 ruling by the Interior Secretary which rejected RS 2477 claims based simply 
on section lines because no "actual construction" was shown;' 

+ A 1980 opinion by the Interior Solicitor's Office insisting that actual construction is 
required, and that "construction ordinarily means more than mere use, such as the 
creation of tracks across public lands by the passage of vehicles• ;2 

+ BLM guidance to a District Manager in Oregon which requires a claimant to show the 
history of construction of the claimed road; and 

+ A 1987 BLM Nevada State Office Instruction Memo rejecting "public use" as 
synonymous with actual construction because it does not "meet the express criteria of 
RS 2477. "3 
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The Hodel policy is similarly inconsistent with federal court opinions, including a 1988 
opinion by a federal district court in Utah, that required detailed findings about actual 
construction as the basis for determining existence of a RS 2477 right-of-way. Similarly, the 
Hodel policy grossly misinterprets and ignores federal case law in asserting that Interior 
agencies have no management control over RS 2477 rights-of-way except to prevent "undue 
and unnecessary degradation • of the • servient estate. • That standard reflects a gross 
misinterpretation of the lOth Circuit's opinion in the Burr Trail litigation.• The opinion 
focused solely on the "unnecessary or undue degradation" standard because the case was 
confined to claims for protection of wilderness under Section 603(c) of FLPMA, which 
utilizes that standard. More relevant to the full scope of proper regulatory authority was J..I.....S.. 
v Vogler, a case involving a mining access road in an Alaska park unit (Yukon-Charley 
National Preserve), in which the court held that the National Park Service has authority to 
regulate RS 2477 rights-of-way to avoid impairment of park resources. 

Finally, we want to address the issue of "takings, • which undoubtedly will be raised by those 
opposing legislative or administrative action on RS 2477. While we believe "takings" of 
legitimate RS 2477 rights-of-way should be authorized as necessary to prevent environmental 
damage, the likelihood that many "takings" will occur is small. 

If a right-of-way claimed under RS 2477 is denied because a claimant fails to prove that the 
requirements of the statute were met, no taking would occur because there was no basis for 
the claimed right. Furthermore, even extensive regulation of recognized RS 2477 
rights-of-way should not constitute a taking because RS 2477 does not grant any title to land 
or possessory interests •• only a privilege of reasonable use. Even if that use is heavily 
regulated , no taking will be deemed to have occurred so long as there remains some 
opportunity for reasonable use similar to that prevailing before 1976. 

AREAS OF CRITICAL ENVIRONMENTAL CONCERN 

NPCA also supports Section 3 and Section 8 of H.R. 1603. These sections amend the 
definition of "areas of critical environmental concern." and call for management of the public 
lands to avoid effects that would impair or damage the resources and values of our national 
parks. 

These provisions are needed to help assure that the Bureau of Land Management (BLM) acts 
as a good neighbor to the national parks. 

As this subcommittee knows, the long-term protection of our national parks •• particularly 
the large pristine natural areas of the West and the unique cultural sites of the Four Corners 
area -- depend on the compatible management of adjacent BLM lands. BLM lands abut or 
surround more than 30 national park units in Utah, Colorado, Arizona, New Mexico, 
Nevada, California, Wyoming, and Idaho. Scenically and ecologically, lands administered by 
the BLM often are integral to the resources protected within our parks. Unless BLM is a 
good neighbor to our national parks -- planning for and managing its lands in a manner that 
avoids derogation of park resources •• the important values of many of our parks will be 
degraded . 

6 
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We have testified previously before this subcommittee on predecessor bills to H.R. 1603, 
detailing BLM's failure, and at times refusal, to plan for and manage its lands in a manner 
compatible with the protection of adjacent park values. We offered as a primary example the 
FLPMA planning process for the San Juan Resource Area in southern Utah . This 1.8 
million-acre area includes outstanding scenic and natural areas that surround or abut, and are 
ecologically integral to, four National Park System units (Canyonlands National Park, 
Natural Bridges and Hovenweep national monuments, and Glen Canyon National Recreation 
Area). During that planning process, the National Park Service filed extensive comments, 
identifying important areas on the public lands where activities contemplated by BLM's 
proposed management plan threatened serious inconsistency with park protection. The Park 
Service made specific recommendations for more consistent management, including 
recommendations for "area of critical environmental concern" designations. 

As NPCA has previously testified, however, the Park Service requests were rejected by the 
Utah State Director as weJJ as by the Director of the Bureau of Land Management. BLM 
rejected Park Service requests despite specific provisions in FLPMA 's implementing 
regulations requiring BLM to seek consistency with the approved plans and policies used to 
guide management of adjacent federal lands. Furthermore, BLM's rejection of Park Service 
requests for ACEC designation occurred despite provisions in BLM's own manual 
underscoring BLM's obligation to evaluate whether the important values for which park units 
were established extend onto BLM lands, and therefore warrant ACEC designation. 

Unfortunately, these kinds of problems continue to plague efforts by the Park Service and 
others to work cooperatively with BLM to ensure careful stewardship of BLM lands adjacent 
to park units. Thus, we strongly support Section 3 of H.R. 1603 as a critically needed step to 
help assure that BLM is a good neighbor to our national parks. 

I. 26 L.D. 4-46 (1198). 

l . Lcucr and Memorandum from Deputy Solicitor FctJUJOn to Ass 'l Anomey General Moorman. April 28 , 1980. 

J. 8LM lnllruclion Memorandum to Di•ricl MINIJCI'I, Ncvacb and Deputy S\ILc Dirccton and Staft' Chief• from SUite Director, 
Nc"¥ada , ·on.nl of JliJhl-of·Way Under RS 2477• (BLM Nevada S\1\1: Office lnMruc\ion Mcmort.ndum NV-87-Jll, June 4, 1987) . 

4 . Siern Club v . Hodel. 141 F .ld 1061 ( lOth Cir. 1918). 

5. U.S. v. v.,_lor. 159 F .l4 631 (9111 Cir. 1911) . 
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Mr. VENTO. And finally we have Ms. Cynthia Shogan. 

STATEMENT OF CYNTHIA SHOGAN 

Ms. SHOGAN. AB you mentioned, I am with the Southern Utah 
Wilderness Alliance. We wholeheartedly support H.R. 1603 and 
look forward to its fmal passage. I am going to focus on R.S. 24 77. 
I think it is interesting to note that it was 2 years ago that I came 
before this subcommittee, again on BLM reauthorization, and I ob­
served at that time that while BLM was developing its land man­
agement plans and in its planning process, that the agency had no 
idea where R.S. 2477 claims were, how many there were, and the 
nature of those claims. 

At that time there were less than 100 claims in the State of 
Utah. And very few people had any idea what R.S. 2477 stood for 
or what it meant. Today, everybody knows what R.S. 2477 is. It is 
a household word and there is a potential of 10,000 claims in Utah 
alone. It is a means of exerting control over the Federal lands. Re­
cently, Garfield County in southern Utah has filed a title action 
against the United States in Federal District Court. They are chal­
lenging BLM's refusal to acknowledge the county's unlimited right 
to realign and expand an acknowledged R.S. 2477 right-of-way. The 
present realignment would require a speed limit of 10 miles an 
hour across a stream bed. However, the county has a new plan call­
ing for building a new road inside a wilderness study area. 

Millard County has threatened a lawsuit over a claimed road in 
an established wilderness study area, although BLM determined 
that the King Top WSA was roadless in 1980. The county claims 
that this R.S. 2477 bisects this WSA. If this challenge is successful, 
King Top WSA could be the first potential wilderness area that is 
removed from congressional consideration. 

The primary reason for a lot of these actions was a policy devel­
oped under Secretary Hodel, and you heard from Dave some of the 
inadequacies of that policy. However, the liberal attitude in the 
Hodel policy led to misinterpretation. If you review some of the 
comments that the Department of the Interior received on a draft 
report, many people don't realize that R.S. 24 77 was repealed in 
1976. Many people think it is a new law. R.S. 2477 proponents 
argue the need for access, however, for those valid existing rights 
requiring public access such as mining and grazing. Congress has 
already guaranteed that access. And more important, in cases 
where access is required, but not connected to an already estab­
lished valid existing right, Title V of FLPMA provides more than 
adequate process for establishing rights-of-way. Clearly something 
needs to be done to resolve this contentious issue, and the R.S. 
24 77 provisions in this legislation are a much needed first step. 

We are particularly pleased with the bill's attempt to finalize this 
matter once and for all and to establish a deadline for future 
claims. It is crucial for the Department's agencies to have an ade­
quate understanding of the number and nature of these rights-of­
way crossing our Federal lands, and the bill goes a long way to­
ward understanding the potential conflicts regarding the scope of 
these roads when the claims are recognized by the land manage­
ment agencies in Utah. 
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There are only 10 recognized R.S. 2477 rights-of-way, but already 
there are conflicts over the scope and use of these roads, spawning 
lawsuits, several administrative appeals, and a significant amount 
of ill will directed at the Federal Government. 

We have three suggestions regarding H.R. 1603's R.S. 2477 lan­
guage. First, it should be made clear that the scope of the rights­
of-way would be fixed as the_y existed October 21, 1976, when R.S. 
24 77 was repealed by the Federal Land Policy Management Act. 
Second, we believe that this Congress would express its explicit in­
tent to adopt Federal law as it applies to the scope of any R.S. 2477 
rights-of-way. 

Third, only by rejecting the application of several State laws that 
exist can the scope of a rights-of-way be definitively measured at 
the time that a land manager recognizes a particular claim. Con­
gress should definitely take this opportunity to put to rest the no­
tion that land managers do not have the authority to retruiate the 
use of R.S. 2477 rights-of-way by providing clear direction to the 
Department of the Interior that they need to manage these lands 
in accordance with the princifles found in FLPMA. 

If you have any questions, would be happy to answer them. 
Mr. VENTO. Thank you kindly for your testimony. 
[Prepared statement of Cynthia Shogan follows:] 
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Mr. Chairman, members of the subcommittee, my name is Cindy 
Shogan. I am the Washington Representative for the Southern Utah 
Wilderness Alliance, and I thank you for the opportunity to 
testify on behalf· of that organization and its 10, 000 members. 
The southern Utah Wilderness Alliance, or SUWA, is a nonprofit 
organization dedicated to the preservation of the remaining 
wilderness in Utah and the proper stewardship of all of our 
nation's federally-owned lands. 

Today, I wish to address this subcommittee on a malignant 
anachronism of public land law, Revised Statute 2477. As an 
organization, SUWA is intimately familiar with the problems 
associated with R.S. 2477 and the threat it poses to proper land 
management. SUWA has been a plaintiff in the now infamous Burr 
Trail case, currently before the Tenth Circuit court of Appeals. 
SUWA has also filed several appeals before the Interior Board of 
Land Appeals involving this issue, and has closely tracked the 
explosive proliferation of R.S. 2477 claims in Utah over the last 
two years. 

As this Committee is no doubt by now well aware, R.S. 2477 
was passed in 1866 as · a ·means of facilitating access to mining 
claims in the wide open west. In an age when Manifest Destiny 
was at the heart of our public policy, Congress sought to devise 
the means by which the American public could conquer and subdue 
the frontier. Legislation such as the Homestead Act and the 
Mining Law of 1872 embodied that policy, as did R.S. 2477 by 
providing virtually unlimited access to public lands with no 
requirement for formal acceptance of the statute's terms. 

over the next 110 years, vast changes occurred in the 
western United States, which led to the repeal of most of the 
land disposal statutes like the Homestead Act. And in 1976, 
Congress repealed R.S. 2477 as well, but not before the thousands 
of rights-of-way now being claimed were presumably established. 
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It is now this plethora of claims that is threatening to 
undermine the very policy on which the Federal Land Pol icy .::nu 
Management Act was established. Let me explain. 

In its Draft Report to congress on the History and 
Management of R.S. 2477 Rights-of-Way Claims of Federal and Ot.JH.•l· 
Lands, the Department of the Interior indicates that there are 
presently· almost 4,000 separate R.S. 2477 road claims before its 
agencies. In the state of Utah alone , there are now mor e than 
3,800 individual R.S. 2477 right-of-way claims pending be fore thrc 
Bureau of Land Management. These claimed roads cross public 
lands that comprise some of the most unique and spectacular 
landscapes in the world. Many are nothing more than vehi cle 
tracks in the desert sand, or routes across slickrock so 
precarious that it is impossible to travel faster than f i ve miles 
per hour. 

In Alaska, the state government has indicated p l ans to 
assert claims to more than 1,700 separate R.S. 2477 r i ght s-or­
way. Over 200 of these claims lie within the boundaries o! 
National Park system units set arise for their astounding scenic, 
biotic, and other natural qualities. 

In all, the Department of the Interior has estimated that up 
to 17,000 potential claims could be brought before land managing 
agencies, and 10.000 of these potential clai ms are in Utah. 

But I want to be clear on the full extent of the problem a t 
hand . we are not talking about innocuous access routes, we a re 
not talking about expendable public lands, and we are not talking 
about a problem that can be adequately addressed and managed by 
the agencies entrusted to care for our valuable public resources. 
Many, if not most of the claimed rights-of-way simply do not meet 
the common definition of a road; they are, as I have said, mere 
lines in the sand. Others in Alaska are nothing more than 
dogsled trails over snow, never even touching the ground they 
cross. But under the law as it is applied now by the United 
States Department of the Interior, any of these routes could be 
expanded to become major paved highways capable of accommodating 
tractor-trailers. 

Throughout the west and Alaska, these claims are being 
brought in some of the most sensitive and critical areas stil l 
within the federal land system. Vast roadless areas in Utah that 
qualify as potential additions to the Federal Wilderness 
Preservation System are bei ng held hostage by claims that "roads" 
run through them . Obviously, if these claims are legitimized 
under existing law and policy, wilderness in these -areas , by 
definition, will no longer exist . But more than wilderness is at 
stake. some of this country's most outstanding natural areas 
such as Denali National Park in Alaska--managed especially to 
minimize vehicular conflicts with its wildlife--are targeted by 
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R.S. 2477 claims that would cut into the heart of their untouch <"'d 
landscapes. 

But to date, Interior Department policies have rendered the 
Bureau of Land Management and Park Service powerless to prevent 
or adequately regulate R.S. 2477 claims in even the most 
sensitive areas . . Thus, when the thousands of pending R.S. 2477 
right-of-way claims are considered in their present context, thls 
nation's federal lands are at serious risk of being overrun by a 
network of roads beyond the control of the federal government. 

Many of the management problems now faced by federal land 
managers in dealing with the R.S. 2477 issue could perhaps be 
eased if a spirit of cooperation would be adopted by the 
advocates of unlimited federal lands access. But unfortunately, 
the proponents of R.S. 2477 -- most notably rural county 
governments -- see R.S. 2477 as a viable weapon in their st.l ' ll<J·J I<· 
to reduce the amount of influence the federal government 
exercises in federal lands management. Most recently, Gar! iel '' 
County in southern Utah has filed a quiet title action against 
the United States in federal district court, challenging the 
Bureau of Land Management's refusal to acknowledge the County's 
unlimited right to realign and expand an acknowledged R.S. 2477 
right-of-way. The present alignment would require the County to 
post a speed limit of ten miles per hour across a stream bed, 
while the County's new plans call for building a new road insid<> 
a Wilderness Study Area. 

Another Utah county has also threatened a lawsuit over a 
claimed r oad in an established Wilderness Study Area in western 
Utah. Although BLM determined that the King Top WSA was roadless 
in 1980, Millard County, eager to suspend the limits imposed on 
mineral exploration in the WSA under FLPMA, claims that an R.S. 
2477 right-of-way bisects the area. If this challenge is 
successful, the King Top WSA could be the first ever potential 
wilderness area removed from Congressional consideration as a 
result of anti-wilderness litigation. 

But unfortunately, Utah is not unique . In Alaska, the stat<"' 
government has assumed authority that allows it to claim all 
potential R.S. 2477 rights-of-way within its boundaries . 
Alaska's motives have been made clear: the Lt. Governor has 
publicly announced that the state's goal is "to make a map of 
Alaska look like a plate of spaghetti." 

Perhaps the primary reason for these attitudes is the policy 
developed by the Department of the Interior late in 1988 by the 
outgoing secretary, Donald Hodel. That policy ignores well­
founded principals established by Congress and previous Interior 
Department appointees by establishing a very liberal attitude 
toward R.S. 2477 determinations by the agencies within the 
Department. As a consequence, it has encouraged a proliferation 
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of claims based on neither a true reading of the statute nor 
serious documentation of their existence. 

Substantively, there are some key problems with the Hodel 
policy. The policy equates vehicular travel over a defined route 
with R.S. 2477's requirement that some form of construction 
occur. Yet this is the very approach that Congress rejected wh•m 
it passed the wilderness provisions of FLPMA by requiring actual 
mechanical construction of roads before public lands could be 
excluded from wilderness consideration because of the presence oi 
such roads. And it is this approach that has led to the 
proliferation of so many R.S. 2477 claims within areas that still 
qualify for wilderness designation. Many areas that remain 
roadless under congress' definition of wilderness are threatened 
by the existence of vehicle "ways" that could become paved 
thoroughfares under the Hodel policy . 

The Hodel policy also fails to require even minimal evi df'l•t,<·· 
that an R.S. 2477 right-of-way actually existed at the time of 
the statute's repeal in 1976. A simple declaration by a 
representative of the governmental entity claiming the road to 
the effect that the road was open to public use is enough. Yet , 
because R.S. 2477 was repealed when FLPMA was passed in 1976, any 
rights-of-way constructed under the statute must have been 
conclusively established by that date, at the very latest. 

The Hodel policy also makes completely unsupported 
assumptions about federal agencies' lack of management authority 
over acknowledged R.S. 2477 roads. The policy states that the 
Department of the Interior has no authority to regulate 
activities that take place on a given R.S. 2477 right-of-way. 
Yet clearly there is a plethora of public land laws that create 
the authority and the duty on the part of the Bureau of Land 
Management and other agencies to avoid adverse impacts to federal 
lands. Despite the fact that significant judicial opinions have 
reached this conclusion, the Interior Department continued to 
adhere to the lax standards set by the Hodel policy. 

This liberal attitude toward R.S. 2477 claims has led to a 
serious misinterpretation of what the statute actually provided 
in 1866. It is clear from the comments received by the 
Department of the Interior in response to its Draft Report to 
Congress that to the vast majority of the proponents of these 
rights-of-way, the R.S. 2477 concept is a relatively new one. 
Unfortunately, many perceive the Hodel policy to be the law of 
the land. This confusion of simple Interior Department guidance 
with statutory authority has created a myth among rural 
communities in the public lands states, and is directly 
responsible for the invalid assumption that many valid existing 
rights have been created in the form of rights-of-ways 
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It is also worth noting that many of the arguments made by 
those espousing the virtues of R.S. 2477 rights-of-way fail to 
account for the alternatives for providing means of public lands 
access. For those valid existing rights requiring public land 
access such as mining or grazing, Congress has already guaranteed 
access. More importantly, however, in cases where access is 
required, but not connected to an already-established valid 
existing right, Title V of FLPMA provides a more than adequate 
process for establishing rights-of-way. We support the use of 
FLPMA Title V as such an alternative; it cons i ders both the 
continuing vital interest of public lands access while at the 
same time providing land managers with the ability to properly 
manage important ecological and environmental values. 

Clearly, something must be done to solve the burgeoning 
problem of R.S. 2477 rights-of-way. Mr. Chairman, we believe 
that the R.S. 2477 provisions of H.R. 1603 take a significant and 
much needed step in that direction. In particular, in 
consideration of the potential for the many future claims that 
may be brought before the Department of the Interior at any time, 
t h is bil l's attempt to finalize thi s matter by establishing a 
deadline for all future claims will add a significant measure of 
certainty to land management and planing. It is crucial for the 
Department's agencies to have an adequate understanding of the 
number and nature of rights-of-way crossing federal lands. 

Mr. Chairman, we believe that this bill also demonstrates an 
understanding of the potential for future conflicts that stems 
directly from the uncertain nature of the scope of these roads 
when claims are recognized by federal land managing agencies. 
Although in Utah to date only ten R.S. 2477 assertions have been 
recognized by the Bureau of Land Management, conflicts over the 
scope and use of these roads have spawned at least two federal 
law suits, several administrative appeals, and a significant 
amount of ill will directed toward the federal government. Thus, 
H.R . 1603's attempt to define the scope of an R.S. 2477 right-of­
way considers a very important aspect of the R.S. 2477 problem. 
However, we believe some clarification is in order. 

First, it should be made clear that the scope of a right-of­
way acknowledged under R.s. 2477 will be fixed as it existed on 
October 21, 1976, when R.S. 2477 was repealed by the Federal Land 
Policy and Management Act. Second, Mr. Chairman, we believe that 
this Congress should express its explicit intent to adopt federal 
law as it applies to the scope of any R.S. 2477 right-of-way. 
Only by rejecting the application of the several state's laws can 
the scope of an R.S. 2477 right-of-way be definitively measured 
at the time a land manager recognizes a particular claim. And 
finally, this Congress should seize the opportunity to put to 
rest the notion that land managers have no authority to regulate 
the use of R.S. 2477 rights-of-way by providing clear direction 
to the Department of the Interior to manage these rights-of-way 
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in strict accordance with the principals espoused by FLPMA. 

In closing , I would like to offer one caveat. Although we 
support the application of Title V of FLPMA as a viable 
alternative to R.S. 2477, the provisions of the Act and its 
implementing regulations are rarely enforced . In theory, Title V 
offers a reasonable balance between the needs of access and the 
need for environmental control. In practice, FLPMA rights-of-way 
are routinely granted with little or no consideration for the 
environmental values at stake. We believe that this is the 
result of a lack of clear guidance to agencies respons i ble for 
issuing public lands rights-of-way . We also believe that 
Congress can play an important role now by announcing clear 
support for adherence to the environmental values and policies 
embodied in the 1976 Act. 

Mr. Chairman, members of the Committee, thank you again for 
this opportunity to test i fy. I will be happy to answer any 
questions you may have. 
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Mr. VENTO. Mr. Cenarrusa, everyone is talking about R.S. 2477 
today, and there is, I would point out, a study required by the ap­
propriation bill last year, rather than a recordation requirement, 
an appropriations amendment that passed the House late one 
evening and was of some controversy in terms of its winging its 
way to conference committee. 

In any case there is a study going on in regards to that matter 
which I am certain will be an important guide for the subcommit­
tee and for the Congress in terms of what we might do. There also, 
of course, is the potential for action by the administration to deal 
with some of the inconsistencies that have occurred and to try and 
rectify these matters. 

I might say in response to Ms. Hjelle, that if it takes that long 
in terms of appeals, that certainly indicates a place where BLM 
ought to place adequate personnel and resources to respond more 
timely to questions. Let me get back to that appeal process in a 
minute. But the concern, Mr. Cenarrusa, is the one in terms of try­
ing to have time to apply. 

Obviously, if the legislation/asses this year, let's say, and were 
even enacted early, and woul provide for recordation, how much 
time do you think would be necessary in order for the claims to be 
made? If these are known rights-of-way by the individual land­
owner with some notification in newspapers and other legal publi­
cations, what would be the proper time for notification? 

Mr. CENARRUSA. Well, Mr. Chairman, a group of us went over 
this bill, H.R. 1603, and that was the highlight of our concerns. 

Mr. VENTO. Yes, I understand that. 
Mr. CENARRUSA. That it would not give us enough time. This 

subject is fairly new in the State of Idaho, and in fact, many of us 
were not aware of this until about February. I might say that even 
the Land Board was not very well aware of this. And we have the 
feeling that if all the filings are closed by next January, that we 
just won't have enough time. 

Mr. VENTO. Well, you understand that these are only claims that 
would be for roads prior to the FLPMA Act which was passed in 
1976. So basically if a party had a right-of-way that was being 
used, it was actually something that was initiated a long time ago, 
actually at least some 17, 18 years now. And so there is nothing 
that would be valid that would be initiated or being used right 
now, just been initiated in the last 20 years, let's say. 

So, that is the concern, in terms of leaving this continue. I think 
we want to bring this to closure and provide for recordation. 

Now, the other point that was made was about the extensive ap­
peal process, but I thought, Ms. Hjelle, isn't that a defense for 
those that might want to make a claim as well as those that might 
want to challenge it? 

Ms. HJELLE. Well, I think having an opportunity for parties to 
submit information to BLM so that BLM can be fully informed in 
recognizing or choosing to invalidate an R.S. 24 77 right-of-way is 
appropriate. But when you have a two-tiered adjudicatory process 
and a two-tiered review process, that is a very lengthy process, and 
an expensive one. And so the concern is twofold. 

One is that the burdens on both Federal and State resources 
going to a multi-tiered review process could be better spent focus-
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ing in on the relevant facts of what was necessary to acquire one 
of these rights-of-way, and were those rights, in fact, acquired, 
were those characteristics in fact met prior to October 21, 1976. 
That should be pretty straightforward. 

And once that is done, it is really going to be a matter for the 
courts one way or another, anyway. And it seems to add this two­
tiered process--

Mr. VENTO. Well, I think the other point is that if you can re­
solve it administratively, I totally agree. Do you just prefer a sim­
pler review process and then if necessary a judicial resolution or 
do you want to eliminate the administrative review process? 

Ms. HJELLE. Well, I think to eliminate the administrative review 
process would be the right way. 

Mr. VENTO. Then you would be into a complete court situation 
with almost every situation. The presumption is that most of these 
on their face are not going to be a problem. I guess it is how you 
approach this in terms of what you think is going to be a problem. 

If you think that every one is going to be a court case-but I as­
sume that most of these won't be, especially given the type of illus­
trations that you have provided, that certainly dealt with construc­
tion in most of those. I don't know if it was all done before 1976, 
but if it wasn't, it obviously is a case that given the asphalt that 
you put down, that you are going to be trying to buy land from the 
national government, so I don't know what the-

Ms. HJELLE. The fact of the matter is that the roads like that 
probably aren't going to be too much of a problem, but take the 
Burr Trail road which was a not a paved road, it was one-and-a­
half to two-lane dirt road. That has been in litigation now for many 
years and that litigation has not arisen by initiation of Garfield 
County, except after Garfield County essentially was pushed into 
a comer. With regard to the representations made here about the 
most recent litigation filed by Garfield County, I filed that litiga­
tion. I know exactly what it was about. And it was very much not 
about Garfield County claims that it has unlimited rights to de­
velop and improve its road on public lands. 

Garfield County's position is very specific, very clear, and it 
claims a limited right to maintain its road only as minimally nec­
essary to meet applicable safety standards. And it tried every way 
it could to avoid having to get to that point by looking for every 
engineering standard that would comply with that. But BLM will 
not honor Garfield County's right at this point to have a safe road 
in that location. 

Mr. VENTO. Axe you talking about this Burr Trail? 
Ms. HJELLE. I am talking about the most recent litigation indi­

cating that Garfield County was claiming full right to impact the 
Federal lands. 

Mr. VENTO. I think part of that was the interpretation of the De­
partment of the Interior as to what happens. It may not be your 
intention to do that, but once the right is established and this has 
been aggravated, I would say in my opinion, by the overreach of 
the Department of the Interior and the decade of the 1980s. Over­
reach in terms of saying, you have this, you can do a whole variety 
of things. 
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I suppose it helps in terms of eliminating regulation, and so 
forth, but it also opens you up to criticism and opens up a broader 
controversy. So that is where we are at. Maybe some of that will 
be changed and it will turn the temperature of this down. But you 
may not intend and may not want to do that and may not have the 
money to do it, but that is the type of expansion of the right, I 
would say, in my judgment, in the 1980s that has led you to this 
type of debate. 

Ms. HJELLE. I respectfully disagree with you because I don't be­
lieve the right has been expanded in the 1980s; I believe that the 
right has been cut back in the 1980s. 

Mr. VENTO. Well, I think that is a problem. Mr. Simon. 
Mr. SIMON. Mr. Chairman, if I could comment briefly on this. 

One of the reasons the lawsuit developed over the Burr Trail is be­
cause of the BLM's complete refusal to take any kind of action in 
any regard virtually to protect public land values, including when 
it was considering an expansion in the scope of rights-of-way. 

And it did take a lawsuit to force the Bureau of Land Manage­
ment into an environmental assessment just on that one particular 
portion so we are concerned that in the current vacuum of sensible 
policy that the assertion or validation of these claims, even under 
the pretenses, which I accept as honest, that she is presenting as 
the goals of the county, there are some serious issues to be con­
cerned with when we have such a vacuum of policy. 

Mr. VENTO. Well, Ms. Hjelle, not to continue this particular de­
bate, but about the status of the roads in the photos that you 
shared with the committee, are these covered by pending applica­
tions of existing rights-of-way or have they been clearly estab­
lished? 

Ms. HJELLE. Well, I can't answer that question vis-a-vis each 
particular record, but some of them I know are in Garfield County. 
It is my understanding that Garfield County has submitted appli­
cations for all of that is R.S. 2477. So I would assume that in Gar­
field County the answer to that question would be yes. 

Mr. VENTO. Applications pending or granted? 
Ms. HJELLE. If I might, as I understand your legislation, all of 

those prior applications would be nullified and a whole new process 
would be required. 

Mr. VENTO. That is not my interpretation or intention of what 
it is. In other words, if applications have been made and claims 
have been upheld, those are valid property rights and they exist, 
so all we are dealin~ with is the unrecorded roads. 

I may disagree With Burr Trail. As you know, I didn't agree that 
we should improve it-in terms of national government funding for 
improving it. That was the debate here. Not necessarily to the fun­
damental application and rights to have it; that exists. So we have 
no intention of challenging those whatsoever. 

It may be at that time the law was there, the rights exist, we 
want people to exert them in a proper way so that we can get them 
recorded and be once and for all done, otherwise it ends up being 
endless. 

The further we get in time forward from the repeal, 1976, and 
the use of these, the exercise which occurred between 1866 and 
1976, the more difficult it is, so we are really dealing with scraps 
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of information. So my intentions are good intentions, to try to bring 
this to a resolution. 

I certainly understand concerns of the States that are involved, 
especially with the States where there is a substantial amount of 
Federal landownership so that you have to have rights-of-way 
across public land in order to facilitate economic development of 
the area. I am not unsympathetic to that. 

But let's put something on the table to deal with that particular 
phenomenon rather than this sort of process from 1866 that hap­
pened to be around. There may be something that suits the needs. 
I think we need to do a better job of rationalizing what needs to 
be done in terms of public lands policy as to access. 

We did something like that in Alaska with ANILCA including 
the Title IX provision so there is an unprecedented amount of ac­
cess across what I would call conservation lands. And repeal of R.S. 
24 77 wasn't done in a vacuum, but it hasn't been used and when 
we have the director here, hopefully we will be able to nudge him 
along. 

I understand the uneasiness, but I am trying to push this to­
wards resolution. Obviously, in doing so, I am making a lot of 
waves, I guess. 

Ms. HJELLE. We would like to see the process focused on the rel­
evant issues not to create any unnecessary bureaucratic proce­
dures, but to stay focused and to allow governments some role that 
gives respect and deference to their reasonable decisions and allows 
them to continue to maintain these roads, which they already have 
maintained sometimes for decades in a safe condition. 

Mr. VENTO. I did pay attention to your comments about the fact 
that if something is being adjudicated, there could be no mainte­
nance. That is a valid point. We would all like to eliminate the ad­
ministrative but not to make a court case out of every issue. 

Ms. HJELLE. I think you are right. I think the vast majority of 
these roads should be able to be resolved without a problem. But 
if you have a Burr Trail. There has not been one significant change 
in the county's plans because the county's plans were reasonable to 
begin with. 

Mr. VENTO. When you go to a national park, we designate and 
classify lands in a different way. They are not all created equal. 
And once we have done that designation, it is not unreasonable to 
expect that the Park Service and others are going to be involved 
in a more aggressive situation with regards to the impact of that 
particular road on that national park. 

So I think that is the difference there. That is an atypical situa­
tion, but obviously one that has Garfield County, Utah's attention. 

Mr. Hansen. 
Mr. HANSEN. Thank you, Mr. Chairman. It seems like this par­

ticular hearing and these we are going to have regarding this piece 
of le~slation are going to revolve around R.S. 2477. Seems like 
that IS going to be the big issue and those of us from the west and 
who represent people from the west are aware of the sensitive na­
ture of this. 

If I may refer to the 1964 wilderness bill, I think we all should 
go back and read that and read all the testimony that was given 
in committee and on the Floor. We will find that that was pretty 
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strong in talking about roadless areas. And in every piece of legis­
lation that I have argued for for 13 years, the idea is that there 
was a road in it and what constitutes a road. 

And, frankly, some of the more radical ideas of taking care of 
Utah and other areas of wilderness, they are full of roads and as 
the past speaker of the house from the State of Utah, we used to 
fund to maintain Class B and Class C roads in that area. And the 
only way to take the construction of the 1964 wilderness bill is do 
away with those roads and not call them roads. 

I say respectfully, in the Soviet Union, the way to get rid of 
crime is not to make it a crime any longer. And so if we are going 
to flay that game, gee, we can change a lot of things around. 

take somewhat of an exception with Cynthia Shogan's state­
ment talking about the King Top Mountain. I went out there at the 
request of Millard County Commissioners and we held a hearing. 
We flew over it in a Beechcraft and drove over it the entire day, 
57 miles of roads in that area. Culverts. There is a radar station 
on the thing. There are buildings and mines on King Top Moun­
tain. 

And later, talking to the BLM, they said it was a stretch of the 
imagination as to whether that would qualify as wilderness de&­
ignation. And I think the King Top Mountain is a classic example. 
So that one wilderness group came to me and asked me to take it 
off and I was asked by a!.revious Member of Congress to do it and 
then he changed his min . 

I think if there was one that should be taken off the potential 
wilderness list, it is King Top Mountain. I see controversy. Would 
you like to respond to some of the things that they said there or 
would you rather not. I was curious as to what your response 
would be knowing of your legal work concerning R.S. 2477. 

Ms. HJELLE. I appreciate that opportunity, Congressman. I have 
already mentioned my disagreement with the representations made 
about the recent Garfield County litigation, vis-a-vis the Burr 
Trail. Rather than Garfield County claims unlimited rights, the 
fact of the matter is that Garfield County has asked for a very lim­
ited right to meet minimum safety standards, and BLM says that 
it will not and cannot grant those rights in a wilderness study 
area. 

This is the crux of the difficulty between R.S. 24 77 and any 
change or attempt to repeal the scope of 24 77 and the argument 
that future rights can be granted under Title V the FLPMA. They 
cannot. Not where a valid wilderness area has been established. 

The counties relegated to Title V applications have lost valid ex­
isting rights-of-way that exist and have lost the ability to maintain 
those roads to a safe standard. I can say that I am personally in­
volved in that litigation and I disagree with the statement there. 

I think I mentioned this in my earlier testimony, but let me em­
phasize that counties do not intend, have not intended and there 
IS no example that I am aware of and I would like to hear an exam­
ple offered of a specific instance where a county has proposed to 
change a two-track trail into a paved highway. These things are 
not on the horizon. They are not feasible. They are horror stories 
created to scare people. They are just not what is happening out 
there. 
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Permanently scarring the land; if there is not an existing R.S. 
2477 right-of-way, there can be no county activity. The scar already 
exists. It is only going to be changed if there is a reason to change 
it for legitimate purposes. 

Claims are skyrocketing. There has never been a requirement to 
file a R.S. 2477 claim under Federal law. I agree with the Chair­
man that it is laudable to fmalize these and get an idea of what 
is out there. It is not that counties are going out and trying to cre­
ate roads where none existed. 

If there was an exceptional case of this, it would be an excep­
tional case. I have never witnessed it. And I have talked to many 
county commissioners. But the counties are recognizing that there 
is a threat to their roads that exist and they want to protect those. 
That is where the claims are coming from. This is an already 
granted right, so it is not a question of blocking access or not. 

I disagree strongly with the statements that the Hodel policy is 
inconsistent with prior Federal law. That policy is a very general 
statement, and in my experience with counties, it is being inter­
preted by BLM to regulate and limit what counties can do. 

The Federal Government under FLPMA has regulatory power 
and it is exercising that regulatory power. Different people may 
agree or disagree about how it is being done but the power is there. 
And rather than changing the legislation, I think a better way to 
handle it is to take a look at how that is being done within the ad­
ministrative agency and to make sure they are doing their job 
right. 

The assertion of a claim doesn't constitute its validation. When 
you hear the assertion of railroad tracks and other things, these 
are not encompassed in the granted rights. People are trying to 
scare you with unsupported notions of what might happen under 
R.S. 2477. None of these things can happen. It is a grant for a road 
and the Federal law has held that it can't be used for anything else 
and so it is not going to be. If it is not legitimate, I don't think it 
is going to be a threat. 

I think that an interesting, fundamental issue here is where is 
this controversy coming from? I don't believe it is coming from 
counties trying to change or defeat Federal policies. I think it is 
coming from people realizing that there is access now to public 
lands that might be cut off and if it can be cut off, that is what 
they would like to see happen. And that is what Utah's counties 
are opposed to. 

Mr. HANSEN. Thank you. I would like to mention something that 
has come up because I represented that area for 10 years and that 
is the Burr Trail. Years ago, when William Penn Mott was the di­
rector the Park Service, we picked him up in Salt Lake and flew 
down to Escalante and then we took him down to the trail. So­
called trail; it is a misnomer. That is a road. 

My dad used to have mines in that area. When I was a teenager, 
I used to drive a Jeep down that particular area. I have flown over 
that as a private pilot and seen 18 wheelers go down that thing 
many times. But I was interested in the reaction of Mr. Mott. He 
said, "Hell, Jim, this is just a big road." He said, "Where is this 
trail?" 
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He was of the opinion that we were looking at the Bright Angel 
Trail in Grand Canyon and of course the way it was sold here was 
that the tractors were going to be carving a new trail down the 
Grand Canyon. I don't think people realized that Lake Powell is 
such a magnet. It is gorgeous and people come from all areas. 

We first started going from Kanab. We ruined our cars doing it 
that way. Then from Hanksville to Bull Frog and we ruined our 
rigs because that was such a horrible road. Finally, this is just an­
other way in. It is kind of like 66 coming into Washington. It is 
the straightest way to get into the greatest attraction, Lake Powell. 
It is the third or fourth visitation on the list for people to get there. 
Here is another spoke into the hub which has been a road for a 
long time. 

Anyway, Mr. Mott looked at it. We walked the Mealy Twist, 
which is the most precarious area. I think you could do a road race 
down it, it is so well taken care of, and what we have now is a dust 
bowl. So he came up with a way of doing it by putting Six Mile 
Canyon in gravel. And he called me and Jake Gam and Orrin 
Hatch and said, I think we will work something out. I think my 
environmental friends made a mistake on that. 

That is another road to Powell, which to me would be a very good 
thin~, and keep away from some of the other roads where they are 
ruinmg some of those roads going into some of those beautiful 
areas. Not to give you my interpretation, Mr. Chairman. I know 
you are going to rebut me. 

Mr. VENTO. No, I won't rebut you. I try to avoid that. But I did 
drive that trail as well, and I can tell you, if one 18-wheeler were 
on it, there better not be one coming the other way. It couldn't get 
by. I guess it is possible for an 18-wheeler to go up the switch back. 

Mr. HANSEN. They have to back up. 
Mr. VENTO. But obviously it was at least pretty unimproved. I 

don't know what they have done since then. 
Mr. LaRocco, any questions? 
Mr. LARocco. Thank you. I would like to ask unanimous consent 

that comments regarding H.S. 1603 from Ieabo's Save Our Access 
and Rights of Way group be made part of the official record and 
I have those here. 

Mr. VENTO. Without objection, so ordered. All the statements of 
the witnesses and the members will be made a part of the record. 
Without objection, so ordered. 

[The information follows:] 



m:cr:rvEo 
93 Hf. Y I 7 Ail II: I 0 

LAAAV ECHOHAWK 
ATTORNEY GENERAL 

115 

STATE OF IDAHO 
OFFICE Of THE AnORNE Y GENERAL 

BOISE 83720·1000 

May 14, 1993 

The Honorable Larry LaRocco 
1117 Longworth House Office Bldg. 
Washington D.C. 10515 

ATTN: Robin Hartman 

Dear Congressman LaRocco: 

fUEOOPIE:R 
12081~2'690 

I have been requested by Craig Shuler who is a member of S.O.A.R. 
(Save Our Access and Rights-of-Way) to submit to you the attached 
information in hopes that you will expedite its delivery to the 
committee hearing on H.R. 1603, so their concerns may be made 
known at the time this bill is discussed. 

For your information, the Office of the Attorney General, with 
the assistance of S.O.A.R., Idaho Highway Districts Association 
and the Idaho Association of Counties, drafted a bill which 
passed this last session of the Idaho Legislature, ·s.B. 1108, 
Public Rights-of-Way . During the same session a bill which was 
introduced through the House Transportation Committee, chaired by 
Rep. JoAn Wood, passed and was signed into law by the Governor. 
This was H.B. 388, having to do with Rights-of-Way established by 
U.S.Revised Statute 2477. Copies of these bills are enclosed. 

If you have any questions regarding any of this, please feel free 
to contact me. 

Thank you for your assistance. 

enclosures 
cc: Craig Shuler 

Very truly yours, 
! 

'f ( ( /.. c ~ 

Vivian Klein, Special Assistant 
Legislative and Public Affairs 
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Mr. LARocco. Thank you. I wanted to direct a question of my 
Secretary of State, Mr. Cenarrusa. The Chairman has asked about 
the deadline that we have got and the bill's deadline has been the 
same and it has been incorporated in the bill. I think what we are 
looking for in the subcommittee, and what I would look for from 
any member of the panel here, is a date-a 2-year date, 1-year 
date, 3-year date, 4-year date, whatever. 

That is the purpose of the panel, to hear when that might be 
moved. If it is tight, and that is your concern, which I share, Pete, 
if you could give us some idea now or later, that would be helpful. 

I would just rephrase the Chairman's question, can you help us 
out on that. Two years, 3 years? 

Mr. CENARRUSA. Thank you. Our group suggested a period of 3 
years. One group suggested a period of 10 years, but we feel 3 
years would be adequate. 

Mr. LARocco. That would be adequate. 
And, Ms. Hjelle, do you have any thoughts on the deadline issue? 
Ms. HJELLE. I do. I think that given the fact that the roads have 

been in existence for 110 years prior to FLPMA, a minimum of 5 
years and 10 years would be better. 

Mr. LARocco. Mr. Simon? 
Mr. SIMON. I guess my view would be 127 years is about enough. 
Nevertheless, I would say that some extension of that, to meet 

difficult deadlines, might be merited. However, I think that should 
only be done if the bill would clearly tighten up language to make 
sure that all the evidence and documents presented to the Federal 
agency, basically, prove the case, be incontrovertible evidence of 
proving the rights-of-way. And I think those two things, hand in 
hand, would tighten things up. 

I believe that Ms. Hjelle has said that a lot of these rights-of­
ways simply will not qualify under the strict interpretation of the 
statute and the burden should be on the claimants to prove that. 
If they need a little bit of extra time to do that, fine. 

But I think there has been time enough. 
Mr. LARocco. Ms. Shogan. 
Ms. SHOGAN. I would agree with Mr. Simon. I think there is 

plenty of time. These rights-of-way existed before 1976, and the 
counties and the State of Alaska should have known what the 
claims were. And it shouldn't be that burdensome for them to come 
forward with that. 

Mr. LARocco. Pete, I would like to give you the opportunity, be­
cause of your position, to articulate any other feeling that you have 
as to why this is a States' right issue and what thoughts and guid­
ance you might share with the Committee on that part of it, be­
cause we are dealing with it from the Federal standpoint. 

You are a member of the State Land Board, and you are an advo­
cate for States' rights issues. Do you have any further thoughts on 
that that you would like to share with the committee? 

Mr. CENARRUSA. Thank you. We feel it is a States' rights issue, 
and highways and roads are a States' rights issue. 

So I realize that Congress can pass certain legislation that might 
affect highways and roads within the State, such as they may put 
on the fact that the speed limit shall be 55 miles per hour or 60, 
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perhaps, or whatever; and if that isn't followed, then the Federal 
funds will be withheld. 

Or if those riding motorcycles do not wear helmets, then the Fed­
eral funds can be withheld. 

So Congress does have that capability. But otherwise, the whole 
road issue and highways issue should be a States' rights issue. 

Mr. LARocco. Ms. Hjella, you had mentioned that counties see 
a threat to the roads system. Could you elaborate on that, why you 
see it is a threat to the roads? 

I am taking that a bit out of context. You had said it in your last 
statement to the Chairman. 

Ms. HJELLE. What I think is happening, as a practical matter, 
is that, whereas up to now, the roads had been managed in an or­
derly fashion, when counties now propose to do anything on their 
roads, they are met with a combination of bureaucratic quagmire 
and possible litigation by those that don't want to see a given road 
developed for whatever reason. 

And those reasons usually have to do with protection of the envi­
ronment, which is fine. But they don't take into account other in­
terests that might be important as well, such as economic or health 
or safety reasons. 

And so one of the ways that this legislation is a threat is roads 
being tied up, as I indicated, for long periods of time in an appeals 
process during which time period there is no opportunity for safe 
maintenance or whatever. 

Another threat here is the statute, as I understand it and read 
it, says that after its passage, no change whatsoever in the align­
ment, scope, or use of the road shall be authorized without a Title 
V. So if I am reading that correctly, it puts a very narrow crimp 
on the management of these roads, and that is what the people to 
my left have indicated that they want. They want these rights cut 
off. 

The law, as it stands right now in Utah, is that the holder of one 
of these rights has the right to maintain the road for the purpose 
to which it is legitimately put; those purposes which had already 
been used prior to its repeal in 1976, whatever is reasonable and 
necessary. So that is a very limited standard. They can't do it if 
it is not reasonable or not necessary. And BLM has the authority 
to regulate those uses so that they do not cause any unnecessary 
or undue degradation to the public lands. 

So you have a very nice boundary right now. A county govern­
ment must act reasonably and say: Is this reasonable or necessary? 
If not, they cannot do it. And the BLM can say: This is not nec­
essary, or it is not reasonable; and you can't do it. But this legisla­
tion would say: Any change, regardless of the reason, requires you 
to go to BLM and obtain a FLPMA permit, if I am interpreting it 
correctly. And that process steps up NEPA compliance issues. 

And what has happened, historically, is that people who do not 
want to see the roads developed intervene in the cases and tie 
them up in litigation or in bureaucratic procedures for years. 

So this is a nightmare in terms of expensive costs. And also is, 
as I interpret the statute, a loss in the scope of the rights already 
granted. 
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Mr. LARocco. Thank you for that interpretation, and that is 
helpful to the committee and me coming from a public lands State. 
And I will review that and take a look at it. 

Just as a follow-up on my final question here-time is running 
out-I want to give Mr. Simon an opportunity to respond to that, 
or Ms. Shogan. 

And what I guess I want to look at is whether you see the threat 
as such. And I welcome your comments. 

Mr. SIMON. Thank you, Congressman. I want to make a couple 
of points. 

First of all, I have heard discussion this morning about counties 
not being able to use their roads; t-h-e-i-r roads. That is not estab­
lished at all in fact. 

What R.S. 2477 did was grant, not title, but certain use rights 
to these roads, very few of them which have been validated. So the 
fact that there may be any delays or holdups about use of some of 
these issues or planning decisions on some of these roads, I think, 
puts the cart well before the horse, when the vast majority of these 
claims have not been certified or validated under the statute. 

And I think that is what we have to go back to and why we need 
some clarification that this legislation does take us back closer to 
the true, plain meaning of the statute. 

Mr. LARocco. Ms. Shogan, any comments? 
Ms. SHOGAN. I have a number, but just one now. 
We don't disagree that there are valid rights-of-way out there. 

There are 10 of them acknowledged in the State of Utah. What we 
are advocating is that when R.S. 2477 was repealed, that the scope 
and the alignment should be what it was in 1976. What you are 
saying is that you should not take that acknowledged right-of-way 
now and try to expand it into a WSA or other sensitive or critical 
areas. 

And this leads into the next point which Dave and I both 
stressed. It is important that the Bureau of Land Management and 
other Federal agencies be able to regulate the use and scope of 
these rights-of-way. 

Mr. SIMON. There has been discussion about whether the threats 
are perceived or the threats are real. I just want to bring up one 
example .. It is a long way from your own State of Idaho. But in 
1985, the Lieutenant Governor of Alaska stated that it was his 
State's intent to make the State road system-to make the map of 
Alaska-look like a plate of spaghetti. That is the kind of thing 
that makes us nervous. 

And just most recently the State has got a very public intent to 
build a road into Denali National Park. 

Mr. LARocco. Mr. Chairman, I hope that Idaho doesn't look like 
a bowl of pasta. And I yield back the balance of my time. 

Mr. VENTO. Mr. Hansen? 
Mr. HANSEN. I would like the statement of John B. Coghill, the 

Lieutenant Governor of the State of Alaska, to be submitted for the 
record. 

Mr. VENTO. Without objection. 
[The information follows:] 
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STATEMENT OF 
LT. GOVERNOR JOHN B. COGHILL 

ON BEHALF OF THE STATE OF ALASKA 
TO THE 

SUBCOMMITTEE ON NATIONAL PARKS, FORESTS AND PUBLIC LANDS 
OF THE 

HOUSE NATURAL RESOURCES COMMITTEE 
ON 

HR 1603, REAUTHORIZATION OF THE BLM 
MAY 25, 1993 

Mr. Chairman, on behalf of myself and Governor Walter Hickel, I thank you 
for the opportunity to provide testimony to the Committee on the subject 
of there authorization of the Bureau of Land Management. 

My remarks, which follow, speak to issues of great concern to the State of 
Alaska in the bill as now written. Our concern focuses on Section 14, 
Claimed Rights-of-way, Section 8, Management of Lands and pybljc 
Participation and Section 19, National Conservation Areas. For your 
consideration I have also attached to my testimony the Governor's letter 
to Chairman Miller regarding HR 1096 of the 1 02nd Congress, the 
Governor's comments to the BLM draft report on RS 2477 rights-of-way, 
and a document entitled "BRIEFING PAPER, RS 2477 RIGHTS-OF-WAY." I 
ask that these also be entered into the record. 

In 1 866, ten months before the territory of Alaska was purchased from 
the Russians, Congress passed the law which stated "The right-of-way for 
the construction of highways over public lands, not reserved for public 
uses, is hereby granted. " This law remained in effect for 11 0 years. 
During only the last 1 7 of these years was the State of Alaska in 
existence. 

The State of Alaska has spoken on many occasions of the importance of 
these rights-of-way to our transportation infrastructure. Now these 
property rights are threatened by provisions of this bill. I speak here of 
the importance of protecting and preserving these rights-of-way. 

The provision of this bill which seeks to establish a Federal 
Administrative review process is at best unnecessary. At its worst it 
creates significant legal, funding and policy issues for the federal 
government and the State of Alaska and its boroughs, cities and individual 
citizens. The 1866 law which became Revised Statute 24 77 (RS 2477) 
granted property rights based upon public use and by dedication of rights­
of-way by state or local authority. Now Section 14 of this bill challenges 
each and every right created during the tenure of this law, and requires 
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the holder of the right-of-way to defend that property against a new 
federal government process. 

Defenders of rights-of-way must come up with the resources to present 
to the Federal Government, prior to January 2, 1994, a defense against the 
suggestion of invalidity of that right. This is a very short seven month 
time frame. 

I suggest that neither the Federal Government, nor those forced to defend . 
their rights, need to or should have to afford this process. In some 
instances, under this process, vested rights will be lost merely because 
the holder lacks the means or knowledge to assert them. 

Especially in context of this kind of proposal, it is important to note that 
RS 2477 rights-of-way have been and continue to be used in Alaska 
without significant impact to the environment. 

The opportunity to challenge the existence of RS 2477 rights-of-way is 
already well provided for by State law and regulation. Owners of land 
underlying and adjoining RS 2477 rights-of-way have common law and 
other remedies in existing law to protect their property from improper or 
unreasonable use. 

Regulations on the books in the State of Alaska provide a thorough public 
process by which the validity of a right-of-way can be challenged. These 
regulations reflect the long-standing criteria recognized by the executive 
and judicial branches of government for the acceptance of the grant. 
These regulations are consistent with the 1988 Interior Department 
policy on the subject of RS 2477 rights of way. The Federal Government, 
and the states alike, have agreed that the recognition of acceptance of an 
RS 2477 grant was a matter of State law, requiring no Federal action or 
endorsement. 

The rights created under RS 2477 are property rights, not mere licenses, 
and are not revocable. Neither can these rights be replaced by rights-of­
way regimes which were created subsequent to the repeal of RS 2477, and 
which were designed to supplement, not replace, RS 2477 rights. The 
rights-of-way process created in Title XI of the Alaska National Interest 
lands Conservation Act (ANilCA), for example, is so cumbersome and 
onerous that none have ever been issued. If property rights are changed, 
restricted or lost, either during this process, or by means of it, there is 
the very real danger that a taking, requiring compensation, may occur. 

Alaska is unique in its expanse and in its ruggedness. RS 2477 rights-of­
way, similarly, were created in unique fashion across challenging terrain. 
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Alaska's pioneers created these routes as they made way across Alaska on 
foot, on horseback, by dogsled and by wagon. Air travel, of course, 
revolutionized access throughout the State of Alaska and has kept road 
development pressures down. Perhaps to a country largely accustomed to 
the standards of interstate freeway construction, many of our RS 2 4 77 
routes seem primitive. Many of these routes, however, provide the only 
way on ground from there to here. Despite the ruggedness of some of 
them, and the availability of air travel, Alaska's RS 24 77 rights-of-way 
remain as essential as ever to urban and rural transportation. 

The State of Alaska's land selections, and those of Alaska's boroughs and 
cities, assumed and relied upon access using RS 2477 rights-of-way. The 
Alaska Statehood Act, the Alaska Native Claims Settlement Act (ANCSA) 
and ANILCA all transferred property from Federal ownership. 
Checkerboard land ownership patterns thus evolved. Throughout Alaska, 
large Federal holdings block access to State, local and private lands. Pre­
existing rights-of way are therefore critical to contemporary access to 
and across properties of differing usage and ownership. 

Presented in the form of a savings clause, "SEC. 320, RIGHT-QF-WAY" (sic) 
purports to be innocuous with respect to its impact on valid RS 2477 
property rights in Alaska. Valid RS 2477 rights existed prior to the 
adoption of the convoluted and cumbersome right-of-way establishment 
provisions of ANILCA. Alaska is singled out in this language by creating a 
possible presumption that any development of a valid RS 2477 right-of­
way is subject to the right-of-way provisions of ANILCA. 

As it applies to Alaska Section 1 4 unnecessarily duplicates an established 
process, one that more properly focuses on State law and regulation. This 
proposed Federal process is expedient only in its most likely effect of 
taking rights which were properly and legally created. These takings may 
call into play Fifth Amendment rights. In Alaska the means already exist 
to challenge and validate RS 2477 rights-of-way without creating 
additional and needless expense, administration and legal wrangling. The 
State's regulations provide for public examination, and protect the public 
interest. 

It is the State and local process that Congress intended with respect to 
dedication and acceptance of RS 2 4 77 grants. It is this process we ask 
the Congress to continue to respect. 

Section 8 of the bill, Management of Lands and public Participation. .. 
amends existing law to direct the Secretary, in managing public lands, to 
take any action necessary to prevent impairment or derogation of the 
resources and values of adjoining conservation system units (CSU). 
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The State believes that the proposed Section 8 is not necessary in Alaska 
from an environmental perspective, and would effect an unwarranted 
intrusion of national park and wildlife refuge management into the 
multiple use regime of the Bureau of Land Management. 

The Federal Land Policy and Management Act (FLPMA) already gives the 
BLM broad authority to protect lands under its jurisdiction. Further, in 
Alaska, ANILCA protects vast areas in conservation system units. 

These units represent Congress' efforts to preserve entire ecosystems. 
Boundaries were generally drawn along hydrographic divides with a view 
toward creating clear separations between CSUs and adjoining lands. 

Section 8, as proposed, would effectively extend CSU management 
practices beyond relevant boundaries, with no further scrutiny or 
consideration by Congress. We believe that such fundamental changes in 
land management practices should properly be considered by Congress. 

A section new to this legislation is Section 19, Natjonal Conservation 
~ This section calls for a new nationwide study of public lands for 
purposes of identifying new national conservation areas. Alaska should be 
exempted from Section 1 9(b) which sets up the study requirement. 
Section 1 7 of ANCSA already required such studies in Alaska, and 
Congress used the recommendations from those studies in writing the 
provisions of ANILCA. Section 101 (d) of ANILCA clearly concludes that 
ANILCA has identified the "proper balance" between economic, 
conservation and social needs, and that 

" Congress believes that the need for future legislation 
designating new conservation system units, new national 
conservation areas, or new national recreation areas has been 
obviated thereby." 

Since Alaska has already been thoroughly studied, Congress should save 
the American taxpayer the cost of this duplicative effort. 

Mr. Chairman, this concludes my remarks. I thank the Committee for the 
opportunity to put forward the concerns of the State of Alaska. 
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A • STATE OF' .A.LASXA 
ol'r•ct or Twc GOVt,..NC~t 

JUKSit..t:J 

The Honorable George Miller 
Chairman · 
House Committee on Interior and 
insular Affairs 

1324 Longworth House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

May 8. 1991 

I am writing to express my deep concern about proposed amendments to H. A. 
1096 which would Impose new and unwarranted restrictions on the assertion 
and use of rights-of-way created under former Revised Statute 2477. 

The amendments raise significant legal, policy, and funding Issues for the 
federal government, states. counties, and individual citizens. Accordingly, I 
believe that at a minimum, Committee action on RS-2477 should be 
postponed pending public notice and hearings. 

Beyond this, we feel that the amendments are unwarranted on substantive 
grounds. As you know, the second amendment would require the use of Title 
XI of ANILCA for any construction, realignment, change in use, or modification 
of the scope or extent of the right-of-way created under RS-2477 In Alaska. 

If this were good public policy •• and it is not ·· it should be applied nationwide. 
Further, the Title XI process, which has not been used once since the 
enactment of ANILCA, is convoluted and complicated. To require the 
application of this provision for every change in construction, use, extent, or 
realignment of an RS-2477 right-of-way in Alaska would impose extreme and 
unnecessary burdens on the State and local governments and on private 
citizens. 

In addition, the amendment raises important legal issues. Trails, roads, and 
hlghwaya accepted under RS-2477 prior to the repeal of the statute in 1976. 
established property rights (easements) in the affected lands. These 
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easements conveyed certain rights of access which have consistently been 
confirmed by the courts. Accordingly, to impose the onerous procedures 
contained In Title XI could wall constitute a taking without compensation under 
the Rfth Amendment. 

Finally, there is simply no evidence to suggest that the existing body of law 
and procedure concerning RS-2477 is inadequate to protect federal interests 
in Alaska. Thus, I object strongly to this amendment, because it singles out my 
State for discriminatory treatment and because there is no justification to 
support Its enactment. 

The first amendment also contains several significant flaws. First, by requiring 
holders of rights-of-way to file notice and other Information prior to January 
1994, the amendment would Impose unwarranted burdens on governments 
and private citizens. In most situations, the existence of rights·of·way Is 
already well known to federal land managers and the public. In Alaska, rights· 
of-way under RS-2477 have generally been Inventoried. This is particularly 
true in the case of federal conservation system units, where the appendix to 
each management plan lists possible rights-of-way in a specific unit. 

Second, by requiring federal officials to "Investigate" each assertion of an RS-
2477 right-of-way, the amendment would Impose expensive and unnecessary 
burdens on federal officials and on persons defending the assertion of a 
particular right-of-way. Again, there Is no evidence that existing procedures 
are not adequate to protect federal interests. Thus, under existing law. federal 
officials Investigate AS·2477 assertions when particular land use conflicts or 
other problems arise. In the vast majority of circumstances, however. there are 
few problems with r1ght·of-way usage, and a blanket requirement to 
investigate would accomplish little. 

Third, the amendment would mandate new contest procedures, replacing a 
regime which has worked quite well. Furth~r. the amendment would appear to 
give standing to virtually every member of the general public. Current 
standing requirements help ensure fair and orderly administrative 
consideration, and we sea no reason to expand them in the current 
circumstance. 

Fourth, the amendment would provide that a particular light·of-way is invalid 
prior to the completion of an administrative adjudication, thereby providing the 
Secretary with significant discretion to deny access. Consequently, a claimant 
could be involved In two administrative procedures simultaneously·- a 

69-905 0 - 93 - 5 
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defense of his RS·2477 rtght·of·way and an application to the Secretary to 
continue access prior to final adjudication. In addition, the amendment would 
shift the burden of proof In the administrative proceeding from the Secretary to 
the claimant. We believe that this approach Is Inconsistent with the concept of 
an RS-2477 right·of·way as a valid property right. 

In closing, I want to reiterate my belief that the existing body of law and 
procedure, which has evolved over the course of more than a century, is 
perlectly capable of protecting the interests of all concerned, Including the 
federal government. The changes mandated by the two amendments would, 
therefore, create significant burdens on non-federal parties, require 
substantial increases In federal appropriations, and engender confusion and 
needless conflict •• without improving land management In the western states. 

We perceive other problems with H.R. 1096 which we will communicate 
separately to you and your staff. 

Thank you for your consideration of my views. 

Wrth best regards. 

cc: Senator Ted Stevens 
Senator Frank Murkowski 
Congressman Con Young 
Congressman Bruce Ventre 
Congressman Ron Marlenee 
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Junt .. J, &i,;.ILa Q\)t11•0C(.•I 

Qn71 c~tt::--:r.oc 

It is with intfllrl.st, conc11m, end resolution th:~t tha SttJtc of Alul<s responds to the 
"'Dtaft Reoort to ContJI"-..~. RS 2477. • We rttpectfully 'ubmit our r:<~mments. 

In two encJO$urta;, we potnr our dllflcienc/u in "'" r~orr. lfll!ludin(; misl•11ding 
l#fltemrmts 11nd qt.~estionablll r;uncluslons. •nd suppon what we b11Ueve :u11 
i"•fvtlbll point• of l•w. W. •lso miillr.ll lifiV~-' rrlr;ommsnd:Jrions. Pf1111.~: .. ne>t9 
tbet ehhough we have eddt"OIJnrl thtJ iB:>I.ICII w<t fifld lflfllr crlrlca/, wo have not 
6ddre6Hr:l ev~.-y :Jtetomcnt in the draft I'Cpart with which we dist~gne. 

Alilskil i.~ R ynunu sutte. Our 1951 st;~tehood COn'lpilr;t with the United Sttstr::s 
prgmtsea AlasKa rn11 ... ame nunrs enJoyed by other starn. Among tho6C right:~ Is 
11111 right or access. tJenve~ rrom openly IICCIPtetl pflllc/ptes of common law, 
wefl·known Ill If; a time rhe AIIISI:ar• people votea fnr th" terms of cur st11tehood 
C()mpsct. 

Al~skans now sonse thflt • 6Criou$ ero$lon of rights is oc;t."Urdtlftl ~gardlng access 
to 11nd 11cross vw arctJs in out state. Esttlb/ished FfS 2477 rights·of~wlly 11re valid 
snd valued rights that must be proti1Ct!1d. 

Topping rhe list of 11!0:11 positions an which the st11te is ruo/urs is that llJ 247'? 
rights-of-way ar• property rightt: ftu~tlgnuod by both ltildon•lt~nt:l stafo law ltu 100 
yurs. Then;,furfl, Al11$k11 Is oppo"d to 11ny ~Jdmlnit:trativA or logimativ• •r:~lcing• of 
RS :J4'' rights, reg,.rdl•u of wiUJt compen811llon ~Y bi·Offerod. 
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Wit btrteve that llltV8fBI bll:slt prlnclpllt6 concerning RS :1477 n••d to be clearly ~r:t 
forth in the report to Congtess: 

1. There !& a finlts number of RS 2477s {Jfllnts; no RS 247'1 tights-of· 
way could btl ~cc&pt&d ~hsr Octobtlf 21, 191&. 

2. Accepted RS 2477 rights-of-way are completed conveyance& th11t 
cannot be summarily extingrJished without compensation for the 
"tfklng. • 

3. The l11w of th• state where the R$ 2477 Is loc•tlld hils provided th& 
crlteri11 for thfl dl!ltermint~#on of rhe 11Ccr:pt11nt:e of the right-of-wily 
under RS 2477; this principle ~s set rorr/1/n Dep1rtmenr of Interior 
regulltlom as early as thfl /9305. 

Both -of the IN!clasures fflvlew the fflport. but &ach trHts: the subject In • 
di8tlnctivfl f1111hlon. OM ill 11 dlsr;usa/on of the lew, definitions, congteuional 
tment, 11nfJ cosrs, as the report ueats or omirs them. The :second enclosure, 
wtitten by pl1nning, rights·Of·wsy •nd transportation petsonnel, analyzes, 
questions, and refutes conclusion! stated in the report. It also citss specific 
pass~ges: and p~ges ;, the document. 

In our view, the gn:etettt trhortcoming of the reprJrt Ill thllt it l•okll 
recoinmentJar/Qns to tfle Congftlss, thereby denying the public, es wrfl es the 
states. ~ meaningful opportunity to comment. Furthermore, It should place mote 
eiiiDhasls on the official Department of Interior policy of 1988, which i$ a 
rwuan~b/p end credible foundatiOn on which to build the futute. 

' 

We look forwilrd to the opportunity to discuss the issue with you 11t1 well e$ with 
the congresSional committees which have initlatetJ the currenr review of RS 2477 
rlght$-Of•Wi/Y. 
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cc: The Honoflbl& Btuce Bllbbltt, Seeffltsry or lhe tnrerfot 
Pete Culp, ActlnQ Director, Bure11v of L11nd M•n•gement 
Tha Honorsbfli Ted Srevens 
Th• Honor6ble FrNtk Mutlt.owski 
The Honoteblt; Do" Young 
The Hgnorab/e (Jeo1f18 Miller, Cheirmen, Ho~At~ Netu'IJI Resoutee Committee 
Member$, House NlltutrJIIfesource Commlrree 

Enclosutes 
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Draft aeport to coD,reee, •·•· 1477 
Leqa1 Diaau••ioD 

le lDU04UCtiOD 

The draft report to conqress pertllinin9 to R.s. 2.&77 
riqhts-of-vay ("ROWs") is det1c1ent in tnat it •i•c:harac:terhca the 
nature of R.S. 2477 grants, disregards the role of etete law, failo 
to analyze tile costs and benefits or options for Congressional 
actionl and provides no recommendations to congress. It attempt• 
to • nimize, and ultimately iqnore, the lonq-standinq 
interpretations by the Oeparblent or the Interior and federal and 
state courts of the rights granted by the statute. The follovinCJ 
diseusaion addresses each of these overs1qht& in tum and offers 
specific recommendations. 

li. 1..1. 2477 created property r1qllta 11Cjeot to the 
co~titutioDal protections of the Fifth Amendment. 

. As a preliminary matter, rec09nition or the tact that 
this report concerns primarily leqal, rather than policy, 1s&ues is 
cri~ical to provide conCJress with a useful and accurate report. 
Th~ draft report implies that the Department of the Interior and 
Congr .. s are free to adopt policies which alter the riCJhts obtained 
by the holders of these R.S. 2477 ROWs. This presents a mislea<11nq 
view of the law. 

The provision known as R.S. 2477 qranted property riqnts 
which vested in the holders of the ROWs upon acceptance or the 
qrant. AnY attempt to diminish or extinguish these vested rights 
would implicate the due process and takings clauses of the Fifth 
Amendment of the United States Constitution. 

Th•• offer made by R.S. 2477 was available for acceptance 
for over lOO years and, until recently, qenerated little 
controversy. The federal government and the states alike agreed 
the ROWs ware accepted in accordance with state rather than federal 
law, and no action by the federal government was necessary. 
BeCJinning in 19JB, tha Department of the Interior's regulations 
formalized th1£ statement of the law. With the passage of FLPMA, 
the right ~o accept the offer to create new ROWs was repealed. 
However, ac tha draft report recOQnizas, valid, existinq ROWs were 
e~reecly protected. 

B~cauGe they aro propRrty ric;~hts, R.S. 2477 ROWs are 
cofforded ciue proceo;a protection and cannot be taken except for 
public purpoca,., and than only with the payment of just 
co•penaat::.on. Thi• conatitutional protection is "directed against 

a.s. 2477 
Page 1 of 6 

April 14. 1993 
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the entorc:ament of an act of the legislature Which attempta to 
authorize the seizure or destruction of property a;ainse the will 
of the owner. • . • [It) applies to all the sovereign powers of 
government which lillY be used to interfere vith the quiet enjoYJIIent 
of private property."' It protects state and local qovern~~ent 
property interests as well. 

The taking of a ROW can also effect a taxinq of the 
property the ROW sarvaa if access to that property is thereby cut 
crt, entitling the owner of the accessed property, as well as the 
holdar of the ROW, to coapensation.' And when a street or hiqhway 
ia takan and the "remaining road systa~~ is inadequate ••• the cost 
of supplying •.. substitute [access] is the measure of compensation 
to which [the holder] is entitled. n• Obviously, any atte111pt to 
axtinquish valid ROWs will require compelling justification and 
carry a substantial cost. Similarly, overly restrictive requ.lation 
of these ROWs could result in takings and have serious illpacts on 
the faderal treasury. The final repoJ;t to Conqreas should make 
thase points clear. · 

III" ~he 1aaguage of a.s. zt77 4efines the nature of the qrant • 

.r.a tha draft report reooqnizes, the language of R.S. 2477 
clef'in .. the nature of the qrant. That lanquage ..uet be construed 
aa Congress intended when the provision vas enacted as part of the 
Mi~ing Law of 1866. The draft report sUIIIliiU'izes, without 11akinq 
any rOCOlQiendations, the definitions Offered by VariOUS resrndents 
for- the term .. •highway," "construction, • and "unresarve public 
landa. 11 

The fedaral government and the statu have lonq accorded 
tho tena 11hi9hway• in R.S. 2477 a broad 11eaninq. Thill 
interpretation ic supportad by the purpo•e of the statute, and the 
ordinary definitions of the word, both in 1866 and today. R.S. 
2477 vae part of a law onaeted to legitimize the practices of 
miners and homeeteadors and othorc in antaring and llaking use of 
the public lands. The polioy of the government was to encouraqe 
settlement of the we~torn territories. Tba early prospectors and 
aettlera travelled by foot, by horse, by boat, by waqon, and, in 
AlAaka, by dogsled. 'l'he IIIOdern, aulti-lane t:hor<1Uf1hfara we knov as 
a highway today vae beyond imagining at that tiaa. 

2 Juliua L. Sackman, Nichols' Tha Law of Eminent Domain §6.01 
(3rd eel. 1993) • 

14..,, 56.11 (2]. 

14L, 4A Niohole 1 , 515.2. 

l.S. 2477 
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u the conqruaicnal Research Service (CRS) report 
recognizaa, the diationariee of 1860 and 1865 defined "highway• as 
"a~ I:Qad, a wu 911en to all passenqere.• Contrary to the CRS 
report's conclusion, common aense augqrs1;s that Congress, in 1866, 
considered a footpath created and ueed by the public for aceeaa to 
and across public lands to be a highway. This interpretation is 
auppcrted by other sources as well. 

Black's Law Dictionary defines "highway" as •an easement 
acquired by the public in the uae of a road or way for 
thoroughfare; ..• a tree and public roadway; ••• the generic name 
for all kinds of pUblic ways, whether carriage-ways, bridle-ways, 
foot-waye, ~idqes, turnpike roads, railroads, canals, ferries or 
navi9able :dvers. • conqress and the courts, historically and 
today, refer to naviqable rivers as 11hiqhways" tor coue.rce, trade 
and travel. 

Raliance an the discussion of the meaning of the ter111 
"roaclloea" aa used by Conqress in the Pedaral Land Policy and 
Kanaq .. ont Act (PLPMA) in 1976 is Displaced. The ter111 ia used in 
PLPHA to identify areas suitable for study as potential additions 
to the Kational Wilderness System. A broad readinG of the term 
roa41AGII miOJht preclude atudy of land meritinq consideration. This 
bae no bearing on what Conqreall Daant b1 "hiqhway" in 1866 when it 
off•r..S the ROW 9rant.' FurthanDOre, as a qeneral principle of 
·at.tutory canstruc:tion, atatamants by a later Conqress are not 
reliabla indicatora of the intent of the earlier conqress. There 
ie no aupport tor an aacuaptian that Conqress, in 1866, intended a 
narrow, rQGtrictivo meaning for th• ter111 hiqhway. The lonqstanding 
int.rpretation of tba tara to aean a road or way freely open for 
public travel, for~~~~lizo4 in the Department'• 1988 policy, is 
coz:reat, and neither the oxecutive nor leqislative branches of 
qovernaent have power to chanqe that meaning as a matter of policy. 

In a 1980 solicitor's opinion which has since been superseded by 
a 1988 policy formally adapted by the Department of the Interior, 
the Deputy Solicitor .made a lon9 leap from the definition of 
roadleee in tha loqiclative hictory of PLPMA to a requirement of 
mechanical oonetruotion under l:t. s. 2 4 77 to avoid a perceived 
potential for conflict between tho two atatutea. As the draft 
report notes, the Solicitor•• offico choce to iqnora both state and 
federal case law in thie opinion. There ic no lagal justification 
for construinq away a riqht to a ROW for a public vay because it 
doea nat meet the BU'Jfasted r~quir•montc for a road which would 
diaquality an area from wilderneea atudy, eapeoially whan those 
requirements are gleaned from a co~itt•• report rather than the 
atatute itaalf. 

t I . S . ~477 
.... 3 of 6 
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As with "hiqhway, • the meaning of the word. 8 construet1on" 
in R.S. 2477 ha~ qenerated differences of opinion. And., as noted 
abova, ':.he view pressed by the CRS Report is overly narrow. It is 
Fd\iaed on the mischaracteri:l:ation of 8hic;rh~o~,y• as meaning a 
Dodarn thorouqhtare, and borrows from the leqlslative history or a 
.. tatute enacted 110 years later to require aechanized. construction. 
The Conqress of 1976 and the Congress or 1866 were operating on 
dif~arent sets of facts, with different goals. FLPMA's legislative 
hiQtory is simply irrelevant to the ~aninq of R.s. 2477. 

To postulate that the 1866 Congress contemplated 
maohanized construction as a prerequisite for creating leCJal access 
acroQs the vast new wutern lands of this country is illoqical. 
Most of the early pioneers had neither the means, the tille, nor the 
nee4 for mechanized construction. R.S. 2477 must be interpreted 
in li9ht of the conditions then existinq. Again, the Department's 
lDSB policy takes a realistic and prudent view of what is meant by 
the term "oonatruction." It is consistent with the interpretation 
adopted by atata and federal courts. To chanqe these definitions 
no~ would impAir vested riqhts explicitly protected by FLPKA, as 
wall a5 by the constitution. 

IV. The draft report fails to analyse tba costs &D4 benefits of 
th~ option• presented. 

The draft report fails to analyze the costa and benefits 
of the options prosented. Such an analysis is essential for a 
mea~ningful diacus5ion of tha options and formulation of 
alt•rnativea. Tbe ooeta can be divided into 3 broad cateqories. 

Tha firet category ia takings claiiiiB. 'l'hese claiu will 
arise if congreaa or the executive branch tails to recoqnize valid 
ROWs or attempt• to ra9Ulate thea too narrowly. It cannot be 
ovaratatad that R.S. :3477 ROWa are valid axiatinq riqhts, the 
holders of which auat either ba protected or coapansate4. 

The second oateqory of oosta ia litigation costs. 
Taking,. claiiU would generate substantial litigation coats in 
addition to tha amounta required aa oo~enaation. Triala, 
particularly th-• reqlliring inquiry into factual iaaues and lonq 
pa10t events, era expenaiva end tiaa-cona..-.in9. In addition, any 
option which ignoras the lagitiliUite role of atata law and ova- 100 
years or lagal precadant will add significantly to both tho volume 
and the expense of the resulting litigation. 

Tn1rd, different cCNraaa of action will have varyinq 
administrative cost.s. P'or exaaple, codoption of a auabera-e 

IL.I. 1477 
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fecleral validation systea would ;enerate substantial costs ror 
procaaain9 cllli.JUI. The proca.. set out in H.R. 1096 requires 
p~lication of notice, inveati;ation by the agency, adjudicatory 
hearinqs, and appeals: to the Secretary. These procedures are labor 
int.enciv• and axpenc:.ive. Compressed timelines such as those 
propoaod in H.R. 10g6 vould cause a flood of assertions, diverting 
•oaroo resourcaa froa other essential tasks. The final report to 
Congra"" must axamina the impact of the various options on the 
•tate and federal treaauries and on the financial resources of the 
oitiaanc who will be affected. 

Swaepinq changea in the recoQnition and ad!r.inistration of 
a.s. 3477 ROWs are unneceaaary and ill advised, from both a legal 
and a policy ctandpcint. IAqally, Congress and the executive 
branch are congtrainad by the inaC1.capable fact that these ROWs are 
vested riqhta, protect-a even without FLPMA's savin;s clauses. As 
a metter of policy, changing the rulec at this late date will be 
coatly, time-conauaing, and without justification. 

V. Ala sUI is ~qua. 

Alaeka'e unique circwut.anc:as ~~~&ka R.S. 2477 ROWs an 
int:aqral port of tha &tate' • tranaportation ncatwork. Alaska is 
vast, contoining ona•fifth of the nation's land. our 
trG~~~sportation infrastructure i& in itc infancy and costly to 
enbGnce. Prior to statehood, tho Territory of Alaska cancountared 
difficulty in obtaining funding to oonctruct roads. Nearly two• 
thirds of Alaska will remain in !adoral ownerahip, with larqe 
block,. in conservation system units. Lorge holdings by Native 
c~orations also contribute to a chac:karboard patt .. rn of land 
ownership which makes access difficult. 

continued access to and across land now in privata hand& 
or in conservation syetem units ie essential to both development 
and conservation in Alaeklt. Because Alaaka ia a youn9 ctata, 
formal recoqnition of many access routes has not yet occurred. .A.ny 
seatute-or limitations provision must take this into account and 
allow a surr1cient period of t~e to protect the publio'e rights. 
A minimum or zo years would be necessary for R.s.2•77 assertions to 
occur in an orderly and thoughtrul manner. 

Al~hough several statutes applicable to Alaska addreee 
access, there are no via.bla alternatives to R.S. 2477 Row .. in 
Alaska. As the Clrart report recognizoes, easementa reserved 
p~suant to Sl7(b) ot the Alaska Native Claims Settlement Act are 
insufficient. They are only reserved acrooss Native lands for 
limited purposes and are subject. to cancellation under certain 
circumstances. The ROW provisions in Title XI of the Alaeka 
National Interest Lands Conservation ~ct are so cumbersome they 

a.c: 2477 
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The draft ~aport states that Congress could cancel all 
R.s. 2477 ROWs: and ~•place them with ROWs issued pu~suant to FLPMA. 
This suggestion i~res the vary substantial takinqs implications 
of euch a cour51e of aotion. ROWs under FLPMA are an entirely 
dit~erent species of property intQrest from the riqhts granted by 
a.s. 2477. PLPKA ROWa are subj<>ot to substantial secretarial 
discretion and regulation which ara inapplicable to R.S. 2477s. 
Annual rental at fair ~rket value oan be charqed !or FLPMA ROWs. 
The secretary can s:et tho duration, terms and conditions, and uses 
of A PLPMA ROW. PLPMA ROWs: are only available on public lands and 
National Poreats, not parks, refuqes or monUDents. Conqress simply 
cannot substitute one tor the other. 

The draft report fail;: to make racommendations to 
Congre5&. As a reault, interestad and affaated parties are denied 
any meaningful opportunity to oommont on s:pecific recommendations 
bef'~;~re they are forwarded to Con9rass:. Howavar, thara are several 
recommendation• that should ba ~de. 

Firat, the final report s:hould roco111111ena formalizing 100 
year~ of public land lav. Adjudication of rights under R.S. 2477 
shoUld continue to occur in atate forumD, according to ctate law. 
seeond, it should reco9J1ir:e that the 1988 Department of the 
Interior policy contains workable standards that could be adopted 
as minimum federal standards to which state.: could be s:ubjact. 
Third, it should recommend that Congress oono;idar enacting a 
lil!lited waiver of sovereign immunity, eimilar to the llcCarran 
Amendment ror adjudication of water rights, to allow tha !adoral 
qavernment to participate in the R.s. 2477 adjudication process 
Wi~nout disrupting state property rights. 

~lnally, it ~hould specifically reooqnizo ctata 
prqea~ures. The raqulationo recently adopted by Alaaka and 
provided with our earlier comments contain a fair method for 
det:ermininq ehe validity or R • .s. Z477 clcd111s. They requira 
documentation, public notice, evaluation, and adjudication if 
wa:~;ranted, of ROW claims. Under a state oriented procedure, 
coupled with a waiver or sovereign immunity to permit the federal 
government to participate in va11a1ty determinations, a statute of 
limitations would be unnecessary. This would be the most oo•~­
e!fective alternative tor tne rederal government, both in terms of 
administrative costs ana liability. 

a.;. 2477 

Pa.r;e ' of ' 
Ap&-U 14, 1P03 
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AN ~YSIS OJ' THE "REPORT" 
by Pereonnal in State of Alaska's 

Pla~ning, Riqhta-ot-way, Ki~hway Construction 

ALASKA PQ3XZ'XOH 

ATTACHMENT 8 

RS 2477D are existing r i 9hta whi ch can not bR changed or modified 
unilatcsrclly~ 

In 1988 the State of Alaska worked with the Department of Interior 
(DOI) to develop a policy etatagent on RS 2477 so that some qeneral 
areas of Dgra.,.ent could be eatabliahe<l. Although we did not avrooe 
totally with the DOI policy ae it was finally adoptad, at least we 
woore satiatied that an attempt had baen aada i n good faith to work 
Wl~ attected partie• to clarity the iaeue= . Wa conaider tha 1988 
policy statement to be the federal position on RS 2477 and suqqest 
tha.'t. unila~eral revi11iona are inappropriate in liqht of th._ 
extensive cooperative •ffort that vent into it~ development . 

STlJJ'piOOD COJIPACT 

A aajor part or tha statehood debate concerned how the propoaed 
S~ate ot Alaska would develop en economy so that it would not Do a 
<train on t.lle redera l treasury and could enjoy equal etatuc with 
other s~a~es. In order tor th= new state (Alaeka) to entar the 
Union on equal tooting with ether ~tates, Oonqr••• increaaed the 
land available tor selection ao that an economy could be developed 
through resource development on the land received. 

Subsequent federal w1tho.rawals and ted.eral aanogement cleoiaiona 
ha~e made access eo cnese lands for reaou•ce development 
problamatlc. In a041t1on, access he• been denied or 4iminiehe4 . 
We have not en~erea tne Wlion on equal tooti119. some. of the basic 
agreQJUents concerning et.acehooa now hinge on whether adequate 
access exists acrose federal lands . 

The fundamental issue facing Alaska ls Che continuing pattern by 
the federal government ot limitlnq access to our land and 
resources. RS 2477s are a critical part or Alaska's access 
options. 

ALASKA'S INTENT 

Alaska's intent to procect its R6 2477 rights is not. an indication 
that iaprove~nts of these rights-ot - way , o~ evan raqular 
ma i ntenance, are imminent. Some rights-or-way will be or value in 
providing access to state resources, communities and lana. others 
continue to be used as they have in the pftst. Some nay not na used 



138 

at all or aay be developed for southing as beniqn aa " l>iking 
trail. It is incorrect to assume that protection or ~ase existing 
riqhts makes future improvement automatic. 

Bf:PIIIC!! RS 2f77 RIGH'J'S WITH FLPMA 
AND ANIICA RIGQTS=QP-WAX? 

Th~ draft report conveys a message that RS 2477 rights-of-way could 
be replaced with permitted FLPMA rights-of-way. 

FLPMA riqhta-of-way are not an acceptable substitute for existing 
RS 2477 ri<Jhts-of-way. 'l'hey are subJect to substantial secretarial 
discretion includin<J duration, terms, conditions, rental, use 
li~itations and revocability. 

Such • conversion would cateqorically change the nature of the RS 
2'77 right-of-way froa what was established over tiae through court 
decisions and administrative a9reements to one where the nature of 
right-of-way could be unilaterally determined by federal land 
111anagu-s. On ~· face of it, this option is not accapt:abla and any 
attampt to i~• such a conversion would be viewed as a taking of 
valued property. 

Tha report alao lists Title XI of ANILCA as an Alaskan alternative 
to RS 2477. A• the r•port correctly points out, Title XI is a 
p~oeass, NOT an authority. This alternative is not viewed as a 
viable option in Alaska. Title XI decisions are basad totally on 
oompatibi1ity with unit 11anaqement and do not take into account the 
cerite of a project. Also, if wilderness or National Park Service 
managed land ic involved, most rights-of-way specifically take an 
aot of conqr-•. 

Titl• Xl: requir- e><tendve and costly up-front work to bill 
co~pleted prior to a compatibility determination by federal 
agencies. Potential proj•ct developars must guhla on whether 
ace••• will be approved. There are few investors who would 
willingly develop a project where such hiqh up-front costs and 
risks are involved. An oxa~pla followa: 

In Noveaber of 1913 Collinco Alaaka tiled an application 
under Title XI for a tran11portstion utility corridor 
acro•a Cape Kruaantern National Monument, a unit of the 
National Park System in Northwaat Alacka. The land they 
were attempting to ace••• with the oorridor wac tha aod 
Dog ore body, o. world ola.as minerllll depoe it only SS milac 
inland. Yet, de•pite th• merit• o~ the project Cominoo 
abandoned the 'l'it.le XI proceaa beoauaa thera vare toe 
many acce:nt uncertaintiea aa•ooiatad with it.. Aa a 
measure of the level of frustration tb•y experienced with 
~e process, it is inatruotive to nota that they 
abandoned. the process in favor of a land trad• n.:.gotiatlild 
With congreaa. Al~ska does not expect future Title XI 
exercises to be l•aa cumberso=e or mora auoces&ful. 
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Page wpegific qqma•nts 

Tbe report contains many quaationable and ai&leading atat ... nts. 
The following 0010118llta add.raaa a taw of tho. 

Addre3~ee the poaaibility o! nctatuta of limitations•. 
In 1985 BLH wrote Ala~ka (BLM dictrict manaqer to Alaska 
Departlllent: of -rran"portation) that there is no statute of 
li•itction. on aaaertiona . It has been Alaska's 
practice, and ia atill Ala&ka'e position, that the 1985 
BLH information ie valid. 

Page 10 

The firDt paragraph• Tho report "hould point out that 
tedere.l action in the paat has daferrad to local and 
&tate actions and polioi•• · Aooeaa hac bean enjoyed tor 
decades over eome RS 2477 rights-of-way . Federal 
resources have 'ljJ'One into impr-ovo .. nt of many of these 
routes . 

Page 21 

This paqe notes twice that in FLPMA Conqress madt!: it 
clear that volid, existing ri9ht.a are protected. The 
same is true in AKILCA. The raport should consistantly 
indicate that contemporary land manage~ant deciaion~ are 
subject to valid existing R5 2477 riqht•-of-way. 

Pages 22-n 

This section indicates that Title XI of ANILCA offora 
adequate rights-or-way in Alas~ and then presume• vhy 
the process has not been used. That the prooeea i~ 
expensive and cumbersome is an understatement. S:ea 
previous COJilllenu uooer RI!PL!\Cli RS 2477 RI(!ftt!l !liTH fLPHA 
AND ANILGA RIGHTS=QT-WAX (p. 2, Attachment 8) 

Paqe 27 

The last parag'raph states " .•• lt the road. was constructed 
by or for the federal qovorna•nt •.• 1t would not quality 
as an RS 2477 highway." Th1a atat.eme.nt is •r•aneou•. Aa 
stated, it would appear tha.t anyth1nq built by the Ala"k" 
Road Commission or the Bureau or PUblic Rooda would not 
qualify. This is contrary to the 1988 DOI policy aoo 
contrary to aore than 100 years or c~ate and. tederal law. 
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Pa9e 43 

l'aiJe 43 re~er" to • ••• inc!.et"inito reco09nition of future RS 
2477 righta-of-vay ••. n. ~iQ verbiaqe ie incorrect and 
mialecodin'if. ~ Report abould cand theae IIIIS&aqea: (1) 
there is a finite nueber of lUI 2477 '"· (2) There will 
not be anr future RS 3477 1 &. (l) RS 2477 rights-of-way 
either ex at aa of 1976 or they do not exist. (4) RS 2477 
ri9hta-of-way are valid, oxiating rights to which 
subsequent actions ftre aubject. 

Many or tbe constituency eonoern• included on thesa paqas 
should :be incorporated throughout tha Report rather than 
relegated to the last eeveral pa.qe•. 'rhace oOllllenta that 
recognize valid existing rights and more than 100 yoars 
or existinq state and fede.-al law cupport Alaska 1 s 
posiCion. We believe they should havo more prominont 
placeaant in the Report. 

Pa~ 65 

lUternaive ': While the language is uncle..-, the 
discussion or the "Alaek<l Alte.-native• iaplie" that 
unconseruct&d aection line dedication• ara not valid. 
The State or Alaska and the federal qovernaant disagree 
on this point. 

Paqes 66 and 69 

Tables are aisleadinq and over simpliry iaauea. To say 
that under any of the raatrictlve propoaals there would 
be no taking is presentlnq only one perapective on a 
polarized aituation. The aame is true or the concluaion 
that there would ba •no impact• on access to federal 
land. This is especially lllportant since people may be 
inclined to study QDly the taDles in lieu or reeding the 
entire Roport. 

Pages 65 and 68 

These paqes discuss the possibility or an KS 2477 
assertion •sunset• proviaion. The State of Ala•ka do .. 
not support a •sunset• provision for RS 2477 riqhta-or­
way. If a •sunaet• provision on assertion 1& lllpoeea, it 
mu•t allow a sufficient period of time to protect the 
pUblic's riqhts. 

4 
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Mora Qenprgl CQIDants 

1'1le cliac:ueal.on of •oaaual woo• ""attar-.! t.hrou11hout the Report adds 
little. It ahould be .. da olaar that. •caaual usa• ia not •••ured 
and cannot eervo .oat noe4a relevant toRS 2477. 

Any adminiatrative ar le;ialatad •taXing" of RS 2477 ri11hts is not 
acceptable to the state of Alaaka. 

A1aaka nas a validation prooe.es in plaoe. The Department of 
Int~rior ahoUld recogni&a that prooeae and conci4er daterrinQ to 
ue state. 

The Repor~ ottara no racgpaondatieno. Tho atato of Ala•ka makes 
recosendat1ons (above and in Atteoluaent #.) and roqua"t" to be part 
or ue recomaandation and deoiaion making procoo& . Tho directive 
rroa Congreas (to compile the Report) io apaoific when it requeats 
• . . ; .. sound reCOJDandationa. for aa•e•sin9 tha validi ty o~ cla i 115 to 
result rroa this study, •• • 

COt!CWSXON 

A discussion and analysis or the entire Report would tako aany 
pa9es of detailed verbiage. Participation in all futuro 
deliberations is requested by the state of Alaeka. 

We uphasiZe that the state consider• the RS 2477 iecue ac a 
precious legal riqht or legal grant. The State does not ooneidor R$ 
2477 to be a "paUcy• JU.tter that can be aolded, whittled down , or 
rewritten by bureaucrat•. 

The Report illplies "policy• tnrouqhout; that implication ico 
inc:orrect. 

Th' purpose or the DOI report is to gather intormetion and publio 
input on the RS 2477 issue. The aanaate tor this Report .. phod&ed 
gathering information tram the affected states anc1 pra:sentin<J it t.o 
congress. It ia inappropriate tor tne DOI Raport to •parrot• the 
Congressional Research Service report. The State has identified 
serious leqal and policy problems With the content of the CR6 
report. These problems need to be resolved. 1'1le CRS report should 
not be relied on extensively as a resource ctocument. Ne recommend 
that the DOl report be reo~anized to emphasize input rrom western 
public lands states and other affected interests. 

' 



142 

BRIEFING PAPER 
R.S. 2477 RIGHTS OF WAY 

HISTORY AND ISSUE: 

Congress enacted, in 1 866, a grant of rights of way for the Mconstruction 
of highways" over unreserved public lands. The grant was enacted as 
Section 8 of the Mining Act of 1866, and later became Section 2477 of the 
Revised Statutes (R.S. 2477). The enactment in 1976 of the Federal Land 
Policy and Management Act (FLPMA) repealed this section but protected 
valid existing rights. 

• And be it further enacted, That the right of way for the 
construction of highways over public lands, not reserved for 
public uses, is hereby granted. • 

The majority of the United States' western states are founded on property 
acquired by the Federal Government subsequent to this country's 
establishment. In the late 1 BOO's the western territories, now the 
"public lands" states, were still largely unsettled. To encourage 
settlement and development of the land, and to resolve substantial 
concerns regarding trespass on Federal property, the Federal Government 
enacted R.S. 2477. The provision guaranteed that access across the 
territories, and to inholdings, would be provided as the land remained 
Federal property, or was transferred to state or private ownership. 
Because the characteristics of usage and conflict resolution differed so 
greatly between what is now North Dakota and California, state and local 
law was left to provide the details regarding the terms of and acceptance 
of the grant. Under this authority, rights of way were still being created, 
and thereby granted, under R.S. 24 77 until its repeal by FLPMA in 1976. In 
turn, FLPMA established new procedures for the creation of new rights of 
way. To this day R.S. 2477 rights of way, some developed into major 
highways and others still horse or dogsled trails, provide vital means of 
access across Federal, State and private properties. 

It is not disputed that R.S. 2477 rights of way, and the confidence placed 
on the durability of access they provide, played a significant role in the 
exploration, settlement and social, economic and political development of 
the West. R.S. 2477 rights of way are an issue now due to recent efforts 
in Congress to enact legislation which would require each right of way to 

R.S. 2477 RIGHTS OF WAY- Page 1 
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be called into question and Federally validated. Prompting the legislation 
are interests critical of the lack of uniformity among local validation 
processes, contention over the definition of 'highway', and 'construction', 
as they apply to tho.se processes, and the belief that rights of way 
created since FLPMA will be asserted in those same processes. Three 
separate efforts to pass this legislation in the 1 02nd Congress have 
failed, but language was enacted that required a study to be conducted on 
RS 2477; and a report issued by May 1993. That study is under way by the 
Bureau of Land Management. 

STATE OF ALASKA'S VIEW: 

Most of Alaska's great expanse is Federal property, and was settled 
profoundly with the use of and dependence upon the transportation and 
access grants provided by R.S. 2477. The State, local governments and 
private property holders all have become vested in those property rights, 
especially because they were relied upon in subsequent land selections, 
land acquisitions and property development. There exists today no 
satisfactory alternative to create new rights of way in Alaska. Processes 
created by nation-wide and Alaska specific land management legislation 
have served to discourage rather than encourage the development of rights 
of way. Beca\lse this is the case, maintenance of existing R.S. 2477 grants 
is especially imperative. 

A recent report authored by Pamela Baldwin of the Congressional Research 
Service discusses the case that a federal process should be established to 
subsume the state processes regarding delineation and validation of R.S. 
2477 rights of way. A new federal process, however, would create an 
additional bureaucracy and place a difficult burden of proof on those who 
have put confidence and reliance on existing local processes. 

Congressional intent and Federal Case Law both have recognized that R.S. 
2477 rights of way were a standing offer · by the Federal Government, 
requiring only public use and acceptance. This recognition, that R.S. 24 77 
is a matter of state law, is affirmed by a 1 988 administrative decision of 
the Department of the Interior. 

The existing body of law and procedure, evolved over more than a century, 
is perfectly capable of protecting the interests of all concerned, including 
the Federal Government. The changes mandated by the legislation would 

R.S. Z477 RIGKTS Of WA.Y- Page Z 
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create significant additional burdens on non-Federal parties, require 
substantial increases in Federal appropriations, and engender confusion 
and needless conflict without improving land management in the western 
states. This legislative proposal is without foundation that any 
environmental harm is created by the proper use of valid R.S. 2477 right of 
ways, or that any environmental benefit will be created by application of 
such a Federal process. 

The standard that the local law would affirm what constituted an R.S. 
2477 right of way is the accepted practice. More significant is the fact 
that this is the standard under which State, local and Native Corporation 
land selections have been made, and patents applied for and perfected. 

To validate its R.S. 2477 rights of way, the State of Alaska has adopted an 
extensive regulatory program to nominate and identify existing, valid R.S. 
2477 rights of way. The regulatory process the State of Alaska has 
adopted provides a fair method for determining whether R.S. 2477 rights 
of way are valid. The regulations neither attempt nor allow the 
establishment of new rights of way. The State of Alaska will only affirm 
the irrevocable property rights established under R.S. 2477, based on 
documented historical use, prior to October 22, 1976. The evaluation 
process established in 11 AAC 51 affords everyone, federal agencies, 
state agencies, private property owners and members of the public, a 
voice and a role in each determination. 

R.S. 24 77 RIGHTS Of WAY • Page 3 
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Mr. THOMAS. And Mr. Smith has a statement. 
Mr. VENTO. Without objection, his statement will be put in the 

record. 
[The information follows:] 

STATEMENT OF CONGRESSMAN RoBERT F. (BOB) SMITH 

Mr. Chairman, sometimes those of us on this side of the aisle feel like Bill Murray 
in the recent movie "Groundhog Day," which is a story of a man who was forced 
to live the same day over and over again. 

Every Congress we have to wake up and go through the futile hearing process 
on a BLM reauthorization bill that will never become law. It's the same old story 
every Congress. The Chairman rams this bill through the House, and the Senate 
kills it. 

Whereas "Groundhog Day" was a comedy, the bill we will be hearing today is a 
tragedy for those of us from states, that unlike Minnesota, have a significant 
amount of land owned by the BLM. 

This is a buffer zone bill, plain and simple. And because this bill requires buffer 
zones around conservation system units, I want to review the areas in Oregon that 
may be impacted. 

The BLM already controls over one-quarter of my state. We have 2.1 million acres 
of wilderness, 1,800 miles of wild and scenic rivers, 200,000 acres of National Parks, 
430,000 acres of National Recreation Areas and several hundred miles of national 
trails. 

This bill would place buffer zones around these so-called conservation system 
units areas. It's equivalent to drawing lines around the 10,000 lakes in Minnesota 
and placing them off-limits to everything. It's a not-so-very clever way to expand 
the federal domain and turn the BLM from a multiple-use agency into a single-use 
agency. 

Let me talk for a moment about two other sections in this bill. This bill estab­
lishes an Organic Act for National Conservation Areas. In the two previous Con­
gresses, I've introduced legislation to establish an NCA at Steens Mountain in east­
ern Oregon. The language in HR 1603 would make a Steens NCA totally unwork­
able. An NCA would just be a code name for a National Park. 

Finally, Oregon already has the largest number of recognized RS 2477 right-of­
ways. We don't want or need the proposed unfair and expensive process to inves­
tigate and adjudicate rights of way claimed under RS 2477 that is called for in this 
bill. 

I urge this Committee to report a simple 8-line reauthorization. Going through 
this exercise again is not in anyone's interest. 

Thank you. 

Mr. THOMAS. I have a couple of questions. We have been on this 
issue long enough. I am a little confused. You speak of permits to 
use roads and so on. 

Do you see a right-of-way as a property right? 
Mr. SIMON. I believe the grant is for the use of the existing type 

of use, character of use, that is ongoing. 
Mr. THOMAS. Rights-of-way, I think, are property rights, are they 

not, granted by the State prior to 1976? 
Mr. SIMON. I don't believe they are granted by the State, Con-

gressman. 
Mr. THoMAS. By the United States. 
Mr. SIMON. By the United States? 
Not being a property rights lawyer, I don't want to get into deep 

water on this issue--
Mr. THOMAS. You used the words, permit and right-of-way, inter­

changeably, and it seems that there is quite a bit of difference. 
Mr. SIMON. It is certainly true that none of the legal guarantees 

that would be afforded a local government or private claimant 
would kick in unless the claim has been validated. 
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So there is at least a point where the claim becomes something 
more than that. 

Mr. THoMAS. Ms. Shogan, did your organization represent wil-
derness? 

Ms. SHOGAN. Southern Utah Wilderness Alliance. 
Mr. THOMAS. And you are here all the time. 
Ms. SHOGAN. All the time. Unfortunately. 
Mr. THoMAS. That is interesting. And your group drafted these 

R.S. 24 77 provisions? 
Ms. SHOGAN. Our three suggestion for the bill today? Yes. 
Mr. THoMAS. And there seems to be some difference of view 

about them. 
Did you consult with local governments on these? 
Ms. SHOGAN. We are in daily contact with local governments. We 

have eight employees in the State of Utah. 
Mr. THoMAS. Did you have a contact on this issue in any sort of 

agreement. 
Ms. SHOGAN. On R.S. 24 77? Daily basis. 
We have been involved in the Burr Trail case for a number of 

years. . 
Mr. THoMAS. You are coming here with ideas about hopefully 

coming together with a solution. 
Did you have any contact with anyone looking for something you 

might fmd a common interest in? 
Ms. SHOGAN. We have been open to discussion for a number of 

years. 
Mr. THOMAS. Okay. Thank you. 
Mr. VENTO. The point is, you were talking about her draft of her 

testimony, not the bill, Mr. Thomas? 
Mr. THoMAS. I am talking about the bill. 
You didn't participate in the drafting of this section of the bill? 
Ms. SHOGAN. No. What I said was, I drafted our three sugges-

tions for the R.S. 2477. I had nothing to do with the bill. 
Mr. VENTO. Not directly. But I thought there was maybe a little 

misunderstanding. 
Thank you all very much for your testimony. We appreciate it. 

PANEL CONSISTING OF GEORGE LEA, PRESIDENT, PUBLIC 
LANDS FOUNDATION; CATHY CARLSON, LEGISLATIVE REP­
RESENTATIVE, PUBLIC LANDS AND ENERGY DIVISION, NA­
TIONAL WILDLIFE FEDERATION; NANCY GREEN, DIRECTOR, 
BLM PROGRAM THE WILDERNESS SOCIETY; AND CON­
STANCE E. BROOKS, ESQ., DENVER, CO 

Mr. VENTO. Let me ask for the next panel. 
Changing places, we have George Lea, Public Lands Foundation; 

Ms. Cathy Carlson, National Wildlife Federation; Nancy Green, 
The Wilderness Society; and, finally, Ms. Connie Brooks from Den­
ver, Colorado, a citizen, witness. 

Your statements have been made a part of the record, and I 
would like you to summarize your statements in five minutes. And 
I know that is difficult, given the time that you spent on these and 
the work that you have given and the breadth of the bill. But, 
hopefully, we will get through some of the questions and be able 
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to focus on more of the points that you would otherwise make in 
a longer statement. 

Mr. Lea, please proceed. 

STATEMENT OF GEORGE LEA 

Mr. LEA. Thank you, Mr. Chairman. 
As the national organization of retired BLM former employees, 

we really believe we understand what is happening to the public 
lands, and I want to thank you for this opportunity to appear here 
today and express our views on H.R. 1603 and to offer additional 
amendments to FLPMA 

In regard to the areas of critical environmental concern, we be­
lieve that BLM has been doing a good job in following the instruc­
tions in FLPMA; and the amendments offered here today, could, if 
interpreted correctly, reinforce that original language of FLPMA. 

We do, however, find that the proposed wording of Section 
103(a)(3) leaves the intent of the Congress unclear by stating that 
an ACEC may be identified to, quote, "protect or enhance the re­
sources and values of a conservation system unit" and then goes on 
to state that, quote, "it is not the intent of Congress that the Sec­
retary establish protective perimeters or buffer zones around a con­
servation system units," leaves a big question for us. 

To establish an ACEC for the purpose of protecting the critical 
resource of an established conservation system unit is, in fact, es­
tablishing a protective buffer. We suggest that ACECs not be used 
for these purposes but for the purpose of protecting the resource 
values within the ACEC as originally intended by FLPMA. Where 
BLM lands adjoin a conservation unit, BLM should be a good 
neighbor and prevent any unnecessary impairment of the values of 
the conservation unit but not by establishing an ACEC. 

Also the proposed amendments to ACECs do not overtly intro­
duce the concept of dominate or single-use management for all 
ACECs. However, these amendments might be construed to do so. 
Many ACECs contain a mixture of resources, the management and 
use of which are compatible with the critical resources being pro­
tected. As a practical matter, designating specific conservation 
areas often is more expedience of the moment where Federal agen­
cies and constituents struggle for turf rather than for a real con­
cern for what is best for the natural resources involved. 

Conservation areas are proposed to head off the establishment of 
a national park or a refuge or, in other cases, to prevent BLM from 
becoming a full partner in public land management as mandated 
byFLPMA. 

The Public Lands Foundation believes that piecemealing the pub­
lic lands administered by BLM is not needed to attain proper man­
agement of the land's resources. FLPMA contained all resources 
needed to maintain the public land as a national system similar to 
the national forests and refuges and parks. 

We believe that H.R. 1603 should be broadened to create a na­
tional system and to give the public land a distinctive system 
name. We continue to suggest the name "National Resource Sys­
tem" as an appropriate name. This designation would be a major 
step toward focusing attention and support for all the BLM-admin­
istered public lands and all the national resources contained there-
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in and not simply addressing some areas identified as a conserva­
tion system. 

In regard to Section 6 of your bill, the professional qualifications, 
we are very pleased to see this clarification amendment. The adop­
tion would correct an inadvertent result of the Civil Service Reform 
Act of 1978 which can be construed itself as having revised FLPMA 
so as to permit designation of top-level BLM positions as general 
positions in the Senior Executive Service, with the result that they 
would be o_pen to noncareer appointees. Review of the legislative 
history of FLPMA makes it clear that Congress didn't intend to 
create the politicization of BLM leadership. 

In regard to Section 18, this proposed amendment should per­
haps be entitled "biological diversity." We support the concept of 
maintaining biological diversity of public lands; however, the word­
ing here is very restrictive and eliminates the use of any new 
science which, for example, may include vegetative manipulation or 
the use of species that have been proven to be useful in ijOil protec­
tion or the establishment of a viable game species. 

We simply suggest that the term "biological diversity" first be de­
fmed and further debate be held on this concept as it relates to 
multi-use management. 

Mr. Chairman, we offer other amendments for your consider­
ation. One of the proposals that we are making is that H.R. 1603 
was to authorize BLM's program. But it has become a major legis­
lation to amend FLPMA The 20-year anniversary of FLPMA would 
be in 1996. Perhaps now is a time to consider the comprehensive 
evaluation of the implementation of the law, focusing on the future 
and thus be forward-looking. 

We suggest the formation of a national panel of distinguished 
citizens of a nonpartisan nature to carry out such review leading 
to recommendations to the Secretary and to the Congress. 

Mr. Chairman, I will close at this point but only to say that our 
statement suggests other amendments to FLPMA; make minerals 
and mining a full partner in the planning system; provide the au­
thority for the Bureau to charge for the electronic records; develop 
a defmition of ecosystem, which has become an important concept 
in public land management; and again repeal certam ancient laws, 
established in the 1800s. 

Thank you, Mr. Chairman, for this opportunity and your leader­
ship with this committee. And we hope that our views will be of 
help to you in your work. 

Mr. VENTO. Thank you, Mr. Lea. 
[Prepared statement of Mr. Lea follows:] 
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STATEMENT BY GEORGE LEA, PUBLIC LANDS FOUNDATION ON H.R. 1603, TO 
AUTHORIZE APPROPRIATIONS FOR THE BUREAU OF LAND MANAGEMENT FOR 
FISCAL YEARS 1994 THROUGH 1997. BEFORE THE NATIONAL PARKS AND 
PUBLIC LANDS SUBCOMMITTEE OF THE HOUSE NATUR.AL RESOURCES 
COMMITTEE, MAY 25,1993. 

Mr. Chairman, I am George Lea, President of the Public Lands Foundation. As a national 
organization of retired but still dedicated former BLM employees. the Foundation has a 
unique body of knowledge and expertise. More importantly, we truly understand what is 
happening to the public lands. We thank you for this opportunity to appear here today to 
express our views on H.R. 1603 which would authorize appropriations for BLM prognuns. 
and propose amendments to FLPMA. We also recommend additional amendments. 

Sec. 3 FLPMA DefiaitiollS. 

Areas of Critical Environmental Concern 
We have no objections to the proposed amendments to Section I 03. We believe BLM has 
been establishing ACECs following the current FLPMA requirements and believe the 
proposed amendments sbol11d simply reinforce the original language ofFLPMA. We do 
however find the proposed wording of Sec. J03(a)(3) still leaves the intent of Congress 
unclear. By stating that ACEC's may be identified to ... "protect or enhance the resources and 
values of a conservation system unit", and then to continue by stating. .. "but it is not the intent 
of Congress that the SecreWy establiJh protective perimeters or buffers zones around 
conservation system units" leaves a big question . To establish an ACEC for the purpose of 
protecting the critical resources of an establiJhed conservation system unit is in fact 
establishing a protective buffer. We susgest ACEC's not be used for these purposes but for 
the purpose of protectins the resource values with in the ACEC as originally intcoded by 
FLPMA. Where BLM lands adjoin a conservation system unit. BLM should be a "good 
neighbor" and prevent any UIIIICCeSIIfY impairment of the values of that conservation unit but 
not by establishing an ACEC. 

The proposed amendments to ACEC's do not overtly introduce the concept of dominate or 
single use management for Ill ACEC's. However these amendments might be coastrued to do 
so. Many ACEC's contain a mixture of resoUrces , the management and use of which are 
compatible with the critical resources bein8 protected . However, if not compatible those uses 
would be restricted or modified to protect the primary reason for the ACEC. The point bein8 
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that not all ACEC's need be segregated for all other uses of the land, only from those that are 
not compatible. 

Specific resources to be managed are listed under definitions and in other sections ofFLPMA 
These create a problem in the likely omission of other important resources. We recommend 
that paleontological resources and wilderness resources be included. 

Since passage of FLPMA in 1976, ecosystem management has become an important concept 
in public land management and will undoubtedly continue to be significant. This concept is 
not prohibited by FLPMA but it is not embraced by current law. We recommend that 
ecosystem and ecosystem management be defined now to eliminate confusion of the term and 
suggest the following definition be added to H.R. 1603: 

Ecosystem Management. Ecosystems as used in conjunction with ecosystem 
management, consist ofthose biomes for which information exists or can reasonably and 
timely be developed, and are identified after public comment, as significant or important, and 
are then listed in the land use plan as defining the ecosystem which will be considered for 
management decisions with the planning area. 

Conservation System Unit. 
In the history of the west when settlement and development were national goals, the public 
lands were looked upon as a means to accomplish these goals by transferring them out of 
federal ownership. Later it was believed that certain lands might serve public purposes if left in 
federal ownership. So numerous lands were designated for national parks, forest and refuges, 
etc. After lengthy national debate FLPMA became the organic act for managing the 
remaining public lands. FLPMA established a national policy for the retention and 
management of the public lands eliminating the need to further segregate the land into 
individual areas. As a practical matter, designating specific Conservation Areas often is for 
expedience of the moment where federal agencies and constituents struggle over "turf" rather 
than a real concern for what is best for the natural resources involved. Frequently a 
conservation area is proposed to head off the establishment of a national park or refuge or in 
others cases to prevent BLM from becoming a full partner in public land management and as 
mandated by FLPMA 

The Public Lands Foundation believes piece-mealing the public lands administered by BLM is 
not needed in order to attain" proper management" of the land's resources. FLPMA provides 
all the principals and objectives needed to manage the public lands as a National System 
similar to the recognized systems for national forest, refuges and parks.. But FLPMA did not 
make this declaration even though FLPMA was originally named the National Resource Land 
Policy and Management Act. We believe H.R. 1603 should be broadened to create a national 
system and to give the public lands a distinctive system name. We continue to suggest that 
name be the National Resource Lands System. The public lands in the system could be further 
categorized or identified for management purposes under the planning and other provisions of 
FLPMA. These further defined areas could be predicated on the basis of ecosystems that 
better fit the natural and biological characteristics of the land rather than for an individual 
resource or politically motivated designation under an individual named conservation system 

2 
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unit. This declaration of a national land system would be a major step towards focusing 
attention and support for the protection of !!!l BLM administered public lands ricb in wildlife, 
recreation, archeology, scenery, open spw:, and all the other natural recourses and not 
address only some areas identified by a conservation system designation. 

Sec. 6. ProCessional QualifiCations. 

We are very pleased to see this clarifYing amendment. Tbe adoption would cornet an 
inadvertent result of the Civil Service Reform Act of 1978, wbich can be construed as having 
revised FLPMA so as to permit designation of top-level BLM positions as 'general' positions 
in the Senior Executive Service, with the.result that they would be open to non caree£ 

appointees. We believe the general public are also pleased to have this clarified. A review of 
the legislative history of FLPMA makes it very clear that CongtesS did not inteod to permit 
the politicization ofBLM leadership and expressed that policy in section 30I(c) ofFLPMA 
Certainly it would not be in the best interest of managing the nations public resources nor of 
BLM as a career, professional land-management agency to allow such to occm. 

Sec. 8 Management or Laad and Publil: Participation. 

Advisory Councils 
Throughout our careers as BLM employees PLF members have extensive experience in 
working with advisory councils in management of the public lands. They can be an important 
component in that management. More often than not citizens are appointed to the advisory 
councils based upon their partisan connections rather than on their knowledge and experience 
with public lands and the resources involved. This can and has set up dislwmony within a 
council making it very difficuh for the councils to be effective in assisting BLM with its 
management responsibilities. We recommend changes to this section to darify tbat advisoty 
council members qualifications be based on their knowledge of the public land resource$ and 
their uses. Tbe best way to accomplish this would be to simply etclude advisocy committees 
and councils ftom the provisions of the Fedenl Advisory Committee Act. 

Sec. 10. ExemptioD From Strict Liability. 

Many of the nonprofit entities that acquire rigltt-of-way provide commodities, i.e., water, 
electricity, etc., to for-profit enterprises. We feel that nonprofits should be treated the same as 
for profit enterprises in responsibility and liability for damage or harm to the public land and 
not allowed to pass these liabilities on the tax payers. 

Sec. 14. Claimed Rights-or way. 

We agree with the concepts in Sec. 14 conc:crniog recordation of claimed rigltts-of-way UDder 
RS 2477 in orda- to bring finality to this open-ended issue. FiDal action oo Ibis tection sbould 
wait until the report to Congress has been assessed. That report ftom BLM ia due in June 
1993. Our preliminary review of the draft report indicates it contains valuable infunnation and 
analysis necessary to pass judgment on Sec. 14. 

3 
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Sec. 15. Wild Hone Saaduary Report. 

The cstablislunent of private sanctuaries addressed in this section was a foolish idea from the 
beginning. Reality has set in and both the BLM and the private operators now realize this to 
be the case. But now this mistake is costing the tax payers dearly fO£ the continued 
maintenance of a few hundred horses. One thing is for sure and that is that BLM should not 
add new horses to these horse farms. Our only comment on the proposed amendment is to 
ask that the Congress not make the reporting and waiting period so onerous as to discourage 
BLM from phasing these so called sanctuaries out, over time, beginning with consolidation of 
the existing ones to reduce costs. 

Sec. 18. Maaagemeat or Public Lands Relatiag to Natural Productive Capacity. 

The proposed ameadment should perhaps be titled "Biological Diversity" . While the 
Foundation suppons the concept of maintaining biological diversity on the public lands, the 
wording here is very restrictive and eliminates the use of any new science, which for example, 
may include vegetative manipulation for good reason, or the use of introduced species that 
have been proven to be successful in soil protection or have been established as a viable game 
species. Other questions are raised by the wording of the amendment including the status of 
wild hO£Ses and burros as being a natural component of the biological diversity of the public 
lands. As presented this amendment may be more appropriate as a mission statement for the 
National Park Service . The mission of BLM as stated in FLPMA is not that of the Park 
Service. This Section was a provision of the 1991 BLM re autborization bill added on the 
House ftOO£. We suggest the term Biological Diversity first be defined and that further debate 
be held on the concept. 

Additioaal Ameadmeats. • 

Mr. Chairman , although the primary purpose of H.R. 1603 was to re authorize BLM 
progrsrns, it has become a major legislation in amending FLPMA The 20 year anniversary of 
FLPMA will be in 1996. Perhaps now is the time to consider a comprehensive evaluation of 
the implementation of the law focusing on the future and thus be forward looking. We 
suggest the formation of a national panel of distiJisuished citizals of a non partisan nature to 
carry out such a review ending with reco11111\end8tions to the Secretary and the Congress. 

The Public Lands Foundation suggest the following additional modifications to FLPMA that 
could be considered by the Committee at this time or by the above review: 

Sec. 302 (b) IFLPMAJ. 

This section of the Act precludes the need for the miaing industry to become a pan of the land 
use planning process or for becoming a full participant in any ecosystem management process. 
We recommead the peuultimate sentence of this Section be deleted. 

4 
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Sec:. 304 (a). 

Public access to public records in this era of electronics is diminished for lack of system 
modernization and funding, The transfonnation of public records on to electronic retrievable 
storage is under way throughout BLM. Access and retrieval could be possible from any 
place. Funding for system modernization could be achieved through authorizing costs 
recovery be included in the service fees. Curn:utly only the cost of providing copies of official 
public land documents is specifically authorized. We recommend an insertion into Section 
304 (a) so as to read-"Notwithstanding any other provision of law, the Secretary may 
establish reasonable filing and service fees and reasonable charges, and commissions with 
respect to applications and other documents including electronic records relating to public 
lands and may change and abolish such fees, charges and commissions. • 

Other. 
There are several other amendments that would enhance the management of the public land 
and assist BLM in carrying out its mission. We have previously recommended the following : 

I) Authorize BLM to use Knudsen-Vandenberg legislation for reforestation. 
2) Authorize the re-direction of receipts, now going to the Bureau of Reclamation, from sale 
of vegetative materials from the public lands back to BLM for reforestation and other land 
management practices. 
3) Authorize a reforestation trust fund from moneys received from the timber import tax. 
4) Repeal the Desert Land Act ofMarch 3, 1877 (19 Stat 277). 
5) Repeal the Carey Act of August 18, 1894 (28 Stat 422). 
6) Repeal the Indian Allotment Act of February 8, 1877 (24 Stat 389). 

Mr. Chairman, we again think you for this opportunity and your leadenbip and we hope our 
views will be of value to your committee in maicing changes at BLM that will advance public 
land management. 

5 
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Mr. VENTO. And we are pleased to welcome Cathy Carlson with 
the National Wildlife Federation. 

STATEMENT OF CATHY CARLSON 
Ms. CARLSON. Thank you. It is a pleasure to be here today. I feel 

a little like Mr. Synar did a couple of months ago when he was be­
fore the committee. And the biennial review of appropriations has 
taken on the appearance of a regular event like the annual grazing 
hearing. 

The National Wildlife Federation appreciates the Chairman's ef­
forts. We believe it is mainly through your efforts and those of your 
subcommittee staff person Stan Sloss that we have before us today 
a strong record in support of reform of BLM programs. Thank you 
very much for all your efforts in this regard. 

NWF is optimistic that this year, with the change in administra­
tion and a new Congress, we can bring about new perspectives in 
the role of Federal agencies and public land management. We look 
forward to the development of the BLM management issues that 
are addressed in the BLM reauthorization bill, H.R. 1603. 

NWF supports H.R. 1603 and the provisions that form BLM's 
management, including giving priority to the designation of areas 
of critical environmental concern, promoting inventory and protec­
tion of riparian areas, increasing penalties for violations of the act, 
and clarifying actions that are subject to judicial review. 

I would like to focus my comments today on one of the new provi­
sions in the BLM reauthorization bill that deals with National Con­
servation Areas. 

AB we see it, National Conservation Areas have been established 
to bring national attention to outstanding lands that are adminis­
tered by BLM. Some of the benefits that come to the land des­
ignated as NCAB, or National Conservation Areas, are increased 
management attention by the BLM, in some cases increased fund­
ing for appropriations specifically for that management, and special 
protection for outstanding resource values. 

We agree with the Chairman that standardization is needed in 
the management of NCAB. And we think Section 19 of the bill 
takes important steps in that direction. But I would hope that the 
committee could go further to clarify the meaning of a National 
Conservation Areas designation. 

First, they should be designated on an ecosystem or watershed 
basis. And I think the committee could give direction to the BLM 
to provide that the areas that are identified as National Conserva­
tion Areas include within their boundaries, at a minimum, water­
sheds if not a general ecological region. And I think that you see 
in places like the Gila Box Riparian National Conservation Area a 
very snake-like boundary that follows right along the riparian habi­
tat. Contrast that with the efforts in the Snake River Birds of Prey 
bill that includes not just the ecologically unique but the prey­
based area for the Birds of Prey but also a fair amount of the 
ecoregion that is important for the Birds of Prey. 

Second, with regard to management prescriptions, we think 
those management prescriptions for National Conservation Areas 
need to be spelled out on all public domain lands that are subject 
to threat or loss through disposal under the land laws, through ap-
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plication and mining and mineral leasing statutes, and from live­
stock grazing. 

Section 19 addresses two out of three of these, and we would en­
courage the Chairman to consider addressing grazing management 
in NCAs, specifically as part of the overall management guidelines 
for these areas. We suggest that grazing be allowed to occur only 
where it is demonstrated it is compatible with National Conserva­
tion Area management. 

Third, we would like the committee to give direction to land 
managers to be specific as to the resource values that are signifi­
cant enough to result in that land being designated as a National 
Conservation Area. 

What we find in the purpose statements in most of the National 
Conservation Area statutes, which are included as an attachment 
to my testimony, is that they identify both the specific reasons for 
the designation in the area as well as broad multi-uses of public 
lands, and that has resulted in some confusion on the part of the 
land managers in assigning and trying to balance the resource val­
ues out in the development and management plans for these areas. 

And perhaps given the debate that we have just heard in the 
past hour, we should specifically address the scope of R.S. 2477 
within the context of National Conservation Areas as well. 

I would urge you to give consideration to these remarks. And I 
appreciate the opportunity to appear here today. 

Mr. VENTO. Thank you for your testimony, Ms. Carlson. 
[Prepared statement of Ms. Carlson follows:] 
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Woric.ina for the N~ture of Tomorrow • 

NATIONAL WILDLIFE FEDERATION 
1400 Sixteenth Street, N.W., Washington, D.C. 2003b-2266 (202) 797-6800 

STATEMENT OF CATHY CARLSON, LEGISLATIVE REPRESENTATIVE, 
PUBUC LANDS AND ENERGY DMSION, NATIONAL Wll.DLIFE FEDERATION 

BEFORE TilE 
SUBCOMMITTEE ON NATIONAL PARKS, FORESTS AND PUBUC LANDS 

COMMITTEE ON NATURAL RESOURCES 
CONCERNING H.R. 1603, REAUTIIORIZATION OF APPROPRIATIONS FOR TilE 

BUREAU OF LAND MANAGEMENT 

MAY 2S, 1993 

Mr. Chainnan. Thank you for the opportunity to present the views of the National Wildlife 
Federation in our biennial review of the reauthorization of the Bureau of Land Management 
(BLM); The National Wildlife Federation (NWF) is the nation's largest conservation/education 
organization, and a national network of affiliated organizations, working to educate and assist 
individuals and organizations to conserve natural resources, and protect the Earth 's en~ment. 

Chainnan Vento, _you deserve a great deal of credit for your continued interest in the 
activities of the BLM. It is only through the tireless efforts of you ~ your staff, Stan Sloss, 
that there is a slrong ~ of the need for major reforms in the BLM management programs. 
I thank you for your efforts. 

I appear before the Subcommittee today to support H.R. 1603, the Bureau of Land 
Management Reauthorization Act of 1993. NWF has testified in support of numerous provisions 
of this bill in the past, which would: 

o give priority to the designation of area3 of critical environmental con<:em; 

o promote inventory and protection of riparian area3; 

o require that BLM penonnd below the Director be career employees; 

o increase the penalty for violations of the Act; and 

o clarify BLM actions that are subject to judicial review. 

Today, I want to focus my remarks on one of the signi~t new provisions in the 
Reauthorization bill; the new SlaDdards for National .Conservalioo Alas. 

Over the past sevenl years, Congress enacted a number of SlatuteS designating lands 
administered by the BLM as National Conservation Areas. Attached to my testimony is a brief 



157 

-2-

summary of the purpose statements and management criteria enacted for several of the National 
Conservation Areas, as well as provisions that have been proposed in the past two years for the 
Steens Mountain National Conservation Area and the Snake River Birds of Prey National 
Conservation Area. 

NWF agrees with the Chairman that standardization is needed in the management of 
National Conservation Areas, to avoid confusion in Congress and among land managers in how 
these lands should be managed. H.R. 1603 makes significant strides in this direction, by 
establishing in Sec. 19 that national conservation areas should be: 

o retained in federal ownership, withdrawn from mineral entry and from mineral and 
geothermal leasing, and not be managed to-permit commercial harvesting of timber; and 

o managed for purposes of conserving, protecting and enhancing such resources or values. 

In addition, H.R. 1603 calls for national conservation areas to be managed to permit only those 
uses that further the purposes of the national conservation area. 

However, we urge the Chairman to go further to make sure that the management on these 
conservation areas achieves the purpose intended. 

First, some of the land managers involved in developing and implementing plans for the 
National Conservation Area have expressed desire for a greater level of specificity in describing 
the management objectives for these areas. When several, often competing land uses are listed 
in the • purpose statement •, the land manager is faced with difficult choices in deciphering 
Congress' intent in establishment of the area. 

Second, the legislation fails to address one of the most significant public lands uses on 
BLM lands - livestock grazing. The management of livestock grazing within national 
conservation area needs to be expressly addressed in any legislation that sets out the management 
guidelines for these areas. NWF believes that livestock grazing should only be authorized to 
continue when the BLM can demonstrate that the grazing does not conflict with the purposes for 
which the conservation area is established. In other words, there should be a presumption 
against livestock grazing whenever gr;Wng conflicts with the major resource values in the 
conservation area. 

Third, Congress should consider management of these lands on an ecosystem basis, and 
review the watershed boundaries of the National Conservation Area as the basis for designating 
lands within the National Conservation Area. 

NWF encourages the Committee to adopt these changes when it considers H.R. 1603 -
the BLM Reauthorization bill. Thank you for the opportunity to present the views of the 
National Wildlife Federation on the reauthorization of appropriations for the Bureau of Land 
Management. 

69-905 0 - 93 - 6 
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A'ITACHMENT 
Recent National Conservation Area Legislation 

EL MALPAIS NATIONAL CONSERVATION AREA 

P.L. 100-225, December 31, 1987 

PURPOSE: to protect for the benefit and enjoyment of future generations tbat area in western 
New Mexico containing the La Ventana Natural Arch and the other unique and nationally 
important geological, an:heological, ecological, cultural, scenic, scientific, and wilderness 
resources of the public lands surrounding the Gn111ts Lava Flows .... 

MANAGEMENT l'ltDCRIPTIONS: 

MININGIWI1BDRA W AL: Not specifically addressed. 

GRAZING: within the conservation area the grazing of livestock shall be permitted to continue, 
pursuant to applicable federal law .... 

WATER RIGHTS: Congress apressly reserves to the United States the minimum of water 
required to carry out the-purposes for which the ... conservation area ... are designated .. .. 

ACCESS: Not specifically addreued. 

OTHER: The Secretary shall permit hunting and trapping within the coosemdion area in 
accordance with applicable laws and regulations of the United States and the State of New 
Mexico [except zones may be created where hunting prohibited]. 

Collection of green or dead wood for sale or other commercial purposes shall not be permitted 
in the COII3CrV8tion area. 
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SAN PEPRO RIPARIAN NATIONAL CQNSERVATIQN AREA 

P.L. 100-696, Nov. 18, 1988 

PURPOSE: to protect the riparian area and the aquatic, wildlife, archeological, paleontological, 
scientific, cultural, educational, and recreational resources of the public lands surrounding the 
San Pedro River in Cochese County, Arizona ... . 

MANAGEMENT PRESCRIPTIONS: 

MINING/WITHDRAWAL: Subject to valid existing rights, all Federal lands within the 
conservation area are hereby withdrawn from all forms of entry, appropriation or disposal under 
the public lands laws; from location, entry and patent under the United States mining laws; and 
from disposition under all laws pertaining to mineral and geothermal leasing and all amendments 
thereto. 

GRAZING: Not addressed. 

WATER RIGHTS: · Congress reserves for the purposes of this reservation, a quantity of water 
sufficient to fulfill the purposes of the San Pedro Riparian National Conservation Aml... The 
Secretary shall file a claim for the quantification of such rights in an appropriate stream 
adjudication. 

ACCESS: the use of motorized vehicles in the conservation area shall only be allowed on roads 
specifically designated for such use as part of the management plan.... The Secretary shall have 
the power to implement such reasonable limits to visitation and use of the conservation area as 
he finds appropriate •... 

01BER: 
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REP ROCK CANYQN NATIONAL CON5ERV ATION AREA 

P.L. 101-621, Nov. 16, 1990 

PURPOSE: "to conserve, protect and enhance for the benefit and enjo}'lllalt of present and 
future generations the area in southern Nevada containing and surrounding the Red Rock Canyon 
and the unique and. nationally important geologic, archeological, ecological, cultural. II:CIIic, 
scientific, wildlife, riparian, wilderness, endangered species, and recreation n:sourc:es of the 
public lands therein contained .. . . 

MANAGEMENT PRESCRIPTIONS 

MININGIWITHDRA W AL: Subject to valid existing rights, all Fedenl lands widlin the 
conservation area and all lands and interests therein which are acquired by the United Stiles after 
November 16, 1990 for inclusion in the conservation area are withdrawn from all forms of 
entry, appropriation, or disposal under the public lands laws, from location, entry and patent 
under the. mining laws, and from operation under the mineral leasing and geodlermallcasing 
laws, and all amendments thereto. 

GRAZING: Not addressed. 

WATER RIGHTS: Within the conservation area designated by this Act. thel'e is ben:by 
reserved a quantity of water sufficient to fulfill the purposes for which the cooxrvaaim area is 
established. 

ACCESS: Except wl1= needed for administrative or eme1JCDCY pwposes. the WJC of 
mechanized vehicles in the conservation area shall be allowed only oa roads and trails 
specifically for such use •... 

The Secretary may limit the visitation and use of the conservation area. ... 

OTHER: The SecreCary shall permit hunting within the conservatioa area (but may designate 
zones where hunting shall not be permitted) 
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GILA BOX RIPARIAN NATIONAL CONSERVATION AREA 

P .L . 101-628, November 28, 1990 

PURPOSE: "consave, protect and enhance the riparian and associated areas ... and the 
aquatic, wildlife, archeological, paleontological, scientific, cultural, recreational, educational, 
scenic and other resource and value of such areas .... • 

MANAGEMENT PRESCRIPTIONS: 

MINING/WITHDRAWAL: Subject to valid existing rights, all Federal lands within the 
consavation area are hereby withdra~ from all fonns of entry, appropriation or disposal under 
the public lands laws; from location, entry and patent under the United States mining laws; and 
from disposition under all laws pertaining to mineral and geothermal leasing and all amendments 
thereto. 

GRAZING: Not addressed. 

WATER RIGHTS: Congress resetVes a quantity of water sufficient to fulfill the purposes ... 
for which the consavation area is established. 

ACCFSS: Except where needed for administrli.tive purposes or to respond to an emergency, use 
of motorized vehicles in the conservation area shall be permitted only on roads specifically 
designated for such use as part of the IIWUI&ement plan ...• 

OTHER. 
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PROPOSED SNAKE RIVER B!RDS OF PREY NATIONAL CONSER.VATION AREA . . 

PURPOSE: to provide for the conservation, protection, and enhancement of raptor populations 
and habitats and the natural and environmental resources and values associated therewith, and 
of the scientific, cultural, and educational resources and values of the public lands in the 
conservation area. 

MANAGEMENT PRESCRIPTIONS: 

MINING/WTHDRA W AL: the Federal lands within the conservation area are hereby 
withdrawn from all forms of entry, appropriation, or disposal under the public land laws; and 
from entry, application, and selection under the Act of March 3, 1877 (Ch. 107, 19 Stat. 377, 
43 U.S.C. 321 et seq.; commonly referred to as the "Desert Lands Act"), section 4 of the Act 
of August 18, 1894 (Ch. 301, 28 Stat. 422; 43 U.S.C. 641; commonly referred to as the "Carey 
Act"), the Act of July 3, 1890 (Ch. 656, 26 Stat. 215; commonly referred to as the "State of 
Idaho Admissions Act"), section 2275 of the Revised Statutes, as amended (43 U.S.C. 851), and 
section 2276 of the Revised Statutes, as amended (43 U.S.C. 852). 

GRAZING: If the Secretary determines that domestic livestock grazing is compatible with the 
purposes for which the conservation area is established, the Secretary shall permit such use of 
public lands within the conservation area, to the extent such use of such lands is compatible with 
such purposes. 

WATER RIGHTS: The Congress finds that the United States is currently a party in an 
adjudication of rights to waters of the Snake River, including water rights claimed by the United 
States on the basis of the reservation of lands for purposes of conservation of fish and wildlife 
and that consequently there is no need for this Act to effect a reservation by the United States 
of rights with respect to such waters in order to fulfill the purposes for which the cooservation 
area is established. 

Nothing in this Act or any action taken pursuant thereto shall constitute either an expressed 
or implied reservation of water or water rights for any purpose. 

Nothing in this Act shall be construed as effecting a relinquishment or reduction of any of 
the water rights beld or claimed by the United States within the State of Idaho or dxwbc:re on 
or before the date of enactment of this Act. 

The Secretary and all other officers of the United States shall take all steps necessary to 
protect all water rights claimed by the United States in the Snake River adjudication now 
pending in the district court of the State of Idaho in which the United States is joined under 
section 208 of the Act of July 10, 1952 (66 Stat. 560; 43 U.S.C. 666; commonly referred to as 
the "McCarran Amendment"). 

ACCESS: the Secretary may provide for visitor use of the public lands in the conservation area 
to such extent and in such manner as the Secretary considers consistent with the protection of 
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raptors and raptor habitat, public safety, and the purposes for which the conservation area is 
established. 

OTHER: After completion of the ongoing research concerning military use of lands in the 
Orchard Training Area or after the date 5 years after the date of enactment of this Act, 
whichever first occurs, the Secretary shall continue to permit military use of such lands, unless 
the Secretary, on the basis of such research; determines such use is not compatible with the 
purposes set forth in section 3(a). Any such use thereafter shall be permitted in accordance with 
the Memorandum of Understanding, which may be extended or renewed by the Secretary so 
long as such use continues to meet the requirements of subsection (b )(2) of this section. 

The Federal Energy Regulatory Commission shall retain its current jurisdiction 
concerning all aspects of the continued and future operation of hydroelectric facilities, licensed 
or relicensed under the Federal Power Act (16 U.S.C. 79la et seq.), located within the 
boundaries of the conservation area. 
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PROPOSED SIEENS MOUNTAIN NATIONAL CONSERV ATI0N AREA 

PURPOSE: is to protect the riparian, aquatic, wildlife, archeological, watershed, 
paleontological, scenic, historic, economic, scientific, cultural, educational, and recreational 
resources of the public lands . ... 

MANAGEMENT PRFSCRIPTIONS: 

MINlNG/WITHDRA W AL: Not addressed. 

GRAZING: the grazing of. livestock shall be permitted to continue, pursuant to applicable 
federal law, including this Act, and subject to such reasonable regulation, policies and practices 
as the Secretary deems necessary. 

WATER RIGHTS: Not addressed. 

ACCFSS: The use of motorized vehicles in the conservation ares may be allowed in areas 
specifically designated for such sue by the management plane developed under section 4 . 

The Secretary may implement such reasonable limits to visitation and use of the conservation 
area as he finds appropriate for the protection of the resources of the conservation area, 
including requiring permits for public use and closing portions of the conservation area to public 
use. 

OTHER: The Secretary shall permit hunting, trapping and fishing on lands and waters within 
the conservation area in accordance with applicable Federal and State law. [Zones where such 
activities may be prohibited may be authorized.] 
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Mr. VENTO. And I would invite Nancy Green, of The Wilderness 
Society to present her testimony at this point. Welcome. 

STATEMENT OF NANCY GREEN 

Ms. GREEN. Thank you, Mr. Chairman. I am pleased to be here 
today. As you may recall, I formerly spent eight years of my career 
in the BLM as a wildlife biologist. It was a great experience, in 
California, Colorado, and here in Washington, DC. So I have a 
great personal interest in the BLM as well as a professional inter­
est. 

Mr. Chairman, on behalf of the Society's 300,000 members, I 
want to thank you for your attention to BLM issues and for your 
long efforts to get BLM reauthorized. Hopefully this will be the last 
hearing that we have to have in the House of Representatives on 
this issue because we will get it passed in the House and then in 
the Senate. 

We believe that H.R. 1603 is an excellent, excellent piece of legis­
lation; and we very strongly support this bill. 

Last year, I testified in the Senate on the precursor to this bill, 
H.R. 1096. And in that testimony, we included summaries of some 
detailed reports from the Inspector General and the GAO about 
BLM programs and problems. 

Those reports show a very compelling picture of an agency that 
has largely failed to comply with the key mandates of FLPMA; to 
manage the public lands on a multi-use basis and in a manner that 
will protect resource values. And that mandate is well spelled out 
in FLPMA in Section 102(a). 

In the face of the clear problems that exist in BLM's history, 
their decidedly pro-development bias, we think the amendments to 
FLPMA that are proposed in H.R. 1603 are, if anything, too lim­
ited. And we urge you to provide more direction through FLPMA 
and that that direction be more specific. 

In my written testimony, we have suggested six specific amend­
ments to FLPMA that could be made in the context of H.R. 1603. 
Today I want to discuss just one of those, which is to strengthen 
the language concerning National Conservation Areas. 

Section 19 of H.R. 1603, we believe, provides an excellent start­
ing point and one that is probably long overdue to guide the future 
designation and management of National Conservation Areas. The 
concept of NCAs has been evolving for about 20 years, but to date 
we have only 7 such areas designated. 

The first was King Range NCA in California established in 1970; 
then the California Desert Conservation Area in 1976; then the 
Steese NCA in Alaska in 1980. These three early NCAs contained 
somewhat conflicting mandates to both conserve and develop the 
resources within the lands affected. And that mixed message has 
often resulted in inadequate protection and degradation of re­
sources in those areas which Congress clearly intended to protect. 

Now, the four NCAs designated more recently have been far 
more consistent in their legislative mandate and language. We be­
lieve they contain some meaningful stands for resource conserva­
tion and make it clear that these are not areas where business-as­
usual development and use is going to occur. 



166 

These four were the El Malpais, the San Pedro Riparian, Red 
Rock Canyon, and Gila Box NCAs; the latter two enacted in 1990. 

And we believe that the concepts and language adopted in those 
four acts can be used as a basis to strengthen H.R. 1603. 

And we would note also that all four of those laws were passed 
by the House and the Senate with good bipartisan support, and 
they were signed by Republican presidents. And, consequently, we 
look forward to good bipartisan support for these provisions in H.R. 
1603. There is a good history here. 

We have some comments on the general concept of NCAs. First 
that the lack of legislative standards for NCAs has contributed to 
the development of a number of NCA legislative proposals that end 
up providing conservation in not much more than name only, de­
spite the response of resources that probably need and deserve in­
creased protection. 

We think the purpose of an NCA is correctly stated in Section 
19 and that it should be to conserve, protect, and enhance notable 
national ecological, scientific, scenic, or cultural resources or val­
ues. We are concerned that this purpose not be weakened or con­
fused by conflicting language which fortunately is not in Section 
19, but we have certainly seen it in individual NCA bills. 

We don't want it to be weakened or confused by conflicting lan­
guage that establishes various forms of resource or economic devel­
opment as a stated purpose of the NCA. And we note again that 
the El Malpais, San Pedro, Red Rock Canyon, and the Gila Box 
NCA acts all contain relatively clean, unambiguous statements of 
purpose to make clear that conservation is the purpose of those 
NCAs. 

Further, we agree that NCAs should be more than an attention­
grabbing label on a tourist map. I think sometimes it is attractive 
to get that kind of label to bring economic development or tourism 
to an area. I think BLM managers sometime see it as a way to get 
more money, frankly, because they lack the resources they need to 
manage the public lands. 

So that is one reason why legislative standards need to clearly 
specify how these NCAs will be managed differently and to a high­
er standard than other public lands which do not have this des­
ignation. These NCAs should not be token areas where BLM imple­
ments resource conservation practices that, in fact, should be ap­
plied agency-wide. 

FLPMA already directs BLM to manage for multi-use and to pro­
tect the quality of resources on all public lands. So we see NCAs 
as unique or unusually significant areas that need an added area 
of protection and that should be spelled out. And NCAs should not 
be used to avoid the designation of wilderness. If lands qualify for 
wilderness, they should be designated and managed accordingly. 

My recommendations to strengthen the NCA language in H.R. 
1603 are as follows: to amend the bill to specifically establish an 
NCA system. And the seven existing NCAs would automatically be­
come part of that system. It is implied, but we think not directly 
stated in H.R. 1603. And we would suggest it be specifically stated. 

We also strongly recommend adding a new subsection containing 
management standards. And these should include, but not be lim­
ited to, language concerning mining, water rights, vehicle use, and 
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livestock grazing. We certainly concur with the existing language 
in Section 19 which makes it clear that NCAs are areas that 
should be withdrawn from mineral entry and from mineral and 
geothermal leasing. And we know that this approach is consistent 
with the mineral withdrawals adopted in all four of the NCAs that 
have been enacted since 1987. 

We also recommend that management standards include an ex­
press reservation of a Federal water right that would be sufficient 
to fulfill the purpose of each NCA. And, . again, the four areas des­
ignated since 1987 all contain an express reservation of a Federal 
water right. 

The management standards should limit the use of motorized ve­
hicles in NCAs to roads that are specifically designated for such 
use. 

We agree with the National Wildlife Federation's comments 
about the needs to address grazing also. Grazing should be allowed 
in NCAs only where it can be shown to further the purposes of con­
serving, protecting, or enhancing the resource values for which the 
area is been protected. 

And we suggest a clarification of Section 19(b)(l), so the identi­
fication of areas that might be suitable for designation as NCAs 
need not exclude, within that potential NCA boundary, lands that 
are already designated or proposed for designation as wilderness or 
wild and scenic rivers. 

We think that, as currently expressed, that section of H.R. 1603 
implies that no NCAs would include any designated or proposed 
wilderness areas. And we think that in some areas it may be very 
appropriate for wilderness or wild and scenic rivers to be part of 
a larger NCA. And, in fact, I believe that is the case already in the 
El Malpais NCA area. · 

Mr. Chairman, again we very much appreciate your attention to 
BLM issues, and we appreciate the time that has gone into crafting 
this excellent legislation. 

Mr. VENTO. Thank you very much. 
[Prepared statement of Ms. Green follows:] 



168 

THE WILDERNESS SOCIETY 

TESTIMONY OF NANCY GREEN 
THE WILDERNESS SOCIE1Y 

REGARDING H.R. 1603 
BUREAU OF LAND MANAGEMENT REAUTHORIZATION 

BEFORE THE SUBCOMMITTEE ON NATIONAL PARKS, FORESTS 
and PUBLIC LANDS, 

of the 
COMMITTEE ON NATURAL RESOURCES 

UNITED STATES HOUSE OF REPRESENTATIVES 

MAY 25,1993 

Mr. Chairman, I am Nancy Green, Director of the BLM program for The 
Wilderness Society. The Society is a national conservation organization with 300,000 
members, dedicated to the protection and sound management of America's public lands. 

I appreciate this opportunity to testify regarding H.R. 1603, the Bureau of Land 
Management reauthorization bill. Having formerly served nearly eight years in the 
professional ranks of the BLM as a wildlife biologist in western field offices and in 
Washington, D.C., I have great personal and professional interest in helping the Bureau 
achieve its potential for responsible stewardship of the nation's natural resources. 

Strenethen and Enact H.R. 1603 

The Wilderness Society thanks the Chairman for sponsoring this legislation. The 
required Congressional reauthorization for the BLM is now a decade overdue. Although 
the House has passed BLM reauthorization bills twice, the Senate has yet to act. Now, 
in the 103rd Congress, the House is again taking up this important issue under your 
leadership. We applaud your efforts and hope that the Senate will follow the example 
set by th~ House. We believe the land, the agency, and the public deserves action from 
its elected officials on this long-delayed reauthorization. 

The Federal Land Policy and Management Act of 1976 (FLPMA) was landmark 
legislation, providing policy and guidance for the BLM. H.R. 1603 provides the required 
reauthorization of funding for programs under FLPMA and also addresses some 
omissions and weaknesses that have been identified over the past 17 years. 

900 SEVENTEENTH STREET,. KW., WASHINGTON, D.C. 20006-2596 
(202) 833·2300 
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The Wilderness Society strongly supports the enactment of H.R. 1603. Today, we 
suggest amendments to H.R. 1603 that we believe are necessary to achieve the 
environmentally sound management of the public lands envisioned under FLPMA At 
the core of my testimony today are six recommendations to strengthen the bill. 

We note that H.R. 1603 does not directly address livestock grazing on public 
lands. Comprehensive reform of grazing management is urgently needed. We recognize 
that this issue is being addressed through separate legislation, including three pending 
bills: H.R. 643, introduced by Representatives Synar and Regula, primarily concerns 
grazing fee reform; H.R. 1602, the "Public Rangeland Grazing Reform Act of 1993", 
introduced by Chairman Vento and Representative Darden; and S. 896, the "Rangeland 
Restoration Act of 1993." Grazing reform is a critical public lands issue. Our comments 
on H.R. 1603 do not include amendments to FLPMA regarding grazing, but this is only 
because the issue is being considered in other pending legislation. 

Rec:ommendatjons to Stren&Jben H.R. 1603 

The amendments to FLPMA contained in H.R. 1603 are reasonable and, if 
anything. too modest. The Wilderness Society therefore strongly urges the Subcommittee 
to consider the following recommended amendments to FLPMA that we believe should 
be made through H.R. 1603. 

Recommendation 1: 
Amend FLPMA to ensure the proper protection of ecosystems: 

1. Amend Section 102 of FLPMA to establish that it is the policy of the 
United States that the public lands be managed in a manner that provides healthy 
ecosystems which maintain and protect biological diversity, including viable 
populations of plants and animals distributed throughout their natural geographic 
range. A viable population is defined as one which has the estimated numbers 
and distribution of reproductive individuals to provide a high degree of assurance 
that its continued existence is well distributed in the planning area. 

2. Amend Section 202(c) of FLPMA, concerning the development and 
revision of land use plans, to include direction that in the preparation of these 
plans the Secretary shall provide for the diversity of plant and animal 
communities, including the maintenance of viable populations of existing native 
and desired non-native species in the planning area. 

Adoption of this recommendation will bring BLM policy and management into 
line with modem principles of ecology. Properly functioning ecosystems, including the 
biological diversity they support, are important to the health and well-being of all 
Americans. The time for the BLM to manage the public's land in a manner that 
protects ecosystems is long overdue. 

Adoption of our proposal also will help produce much more sensible and 
coordinated land management of resources across federal agencies. As we have learned 

2 
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in the ancient forests of the Pacific Northwest where BLM and Forest Service lands are 
adjacent and inextricably linked, ecosystems do not recognize administrative boundaries. 
The public will be better served if the BLM and other federal land management agencies 
significantly improve coordination of their activities to protect ecosystem values. Our 
proposal will bring BLM policy and management into a more consistent position with 
existing policy governing the second-largest federal land management agency, the U.S. 
Forest Service, as established in the National Forest Management Act of 1976. 

Numerous reports by the General Accounting Office and by BLM's own 
documents reveal a sorry picture of much of our public lands. It is a picture of stripped 
riparian zones; cold-water streams turned tepid, muddy and even sterile by inappropriate 
levels of grazing and mining that have destroyed native fisheries and aquatic life; and 
threatened species such as the desert tortoise, pushed to the brink by livestock with 
which it cannot compete. The number of BLM "species of concern", which includes 
threatened and endangered species plus others at risk, demonstrates that we are losing 
much of our natural species diversity on BLM lands under present management. Our 
proposed amendment, properly implemented, will help reduce the need for listing species 
under the Endangered Species Act because it will require management for viable 
population levels. 

Section 18 of H.R. 1603 provides a starting point for addressing these concerns by 
amending Sec. 302(a) of FLPMA with the addition of "natural productive capacity" and 
"native species and communities" to the management standards for BLM. We support 
this provision in H. R. 1603 and our recommended amendments support and strengthen 
it by establishing ecosystem protection as a matter of policy and planning direction. 

Recommendation 2: 
Amend Sedion 102 or FLPMA to establish that it is the policy or the United 
States that the public: lands be managed in a manner that protects or enhances 
the resources and values or conservation system units. 

This complements our first recommendation regarding ecosystem-based 
management. It also supports Section 3 of H.R. 1603, which refines the FLPMA 
definition of "areas of critical environmental concern" and provides a definition of 
"conservation system unit". These changes will result in more sensible management 
decisions so that activities permitted by the BLM will not degrade the resource values of 
adjacent or nearby national parks, monuments, wildlife refuges, designated wilderness 
areas, or other conservation system units as defined in H.R. 1603. 

Rec:ommendatloa 3: 
Amend Seetion 14 or H.R. 1603 to strengthen the existing text to direct the 
Secretary to consider all asserted or proposed rights-ot-way across public: lands 
only in ac:c:ordance with the provisions of Title V or FLPMA, and, it appropriate, 
Title XI or the Alaska National Interest Lands Conservation Act of 1980 
(ANILCA). 

3 
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Section 14 of H.R. 1603 deals with a threat to some of America's most spectacular 
wildlands. That threat is Revised Statute 2477, a product of the Mining Law of 1866. 
RS 2477 simply states, "the right of way for construction of highways over public lands, 
not reserved to public uses, is hereby granted." Intended to give miners access to their 
claims, it helped in the give-away of public lands that was the order of the day. 

Although RS 2477 was repealed by FLPMA, the Interior Department recognized 
"grandfathered" rights. For several years the Department has operated under a very lax 
and inadequate policy, articulated under former Secretary Donald Hodel, for 
determining the validity of assertions for rights-of-way under RS 2477. The Hodel policy 
is so flawed that successful claimants can tum old footpaths, dogsled trails, or wagon 
trails into major roads or highways through our western national parks, national wildlife 
refuges and BLM wilderness study areas. 

Section 14 of H.R. 1603 contains the identical language adopted by the House 
when it passed the predecessor of this bill, H.R. 1096, in 1991. Since then, there has 
been an explosion of claims for rights-of-way under RS 2477. There can be no doubt 
that these claims are an attempt to end-run likely Congressional or Adtninistration action 
on this matter. 

In Utah, approximately 3,800 separate rights-of-wayhave been asserted during the 
past two years under RS 2477; these assertions are still pending with BLM. They include 
asserted rights-of-way across units of the national park system and BLM wilderness study 
areas. In Alaska, the State filed regulations in 1992 to expedite claims for 1,400 to 1,700 
rights-of-way under RS 2477. If these claims are accepted as valid by the Department of 
the Interior, mere dogsled trails could become highways across the 13 national parks and 
16 national wildlife refuges protected by ANILCA, and the pristine public lands in 
Alaska's remote interior would be opened up to large-scale resource exploitation. 

Rather than having a separate process for determining the validity of RS 2477 
claims - a process that does not include the environmental review process of the 
National Environmental Policy Act -- it would be far more appropriate to simply process 
all such claims under the standard procedures already provided for in FLPMA and, in 
the case of Alaska, ANILCA We are eager to review the new study of the RS 2477 
situation, and options for dealing with it, being prepared by the Interior Department as 
requested in the conference report on the FY 1993 Interior Appropriations Act. 

Testimony provided today by Southern Utah Wilderness Alliance and the 
National Parks and Conservation Association addresses the RS 2477 issue in detail. The 
Wilderness Society concurs with the testimony of these organizations. 

Recommendation 4: 
Section 705 or FLPMA should be amended to repeal the Act or August 28, 1937 
(commonly know as the Oregon and California Grant Lands Act) and the Act of 
May 24, 1939 (commonly known as the Coos Bay Wagon Road Grant Lands Act). 

4 
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The two acts that we propose be repealed are products of a bygone age when 
timber production was given priority over all other uses of the forested public lands of 
western Oregon. These are not multiple use laws: under Section 701(b) of FLPMA, 
these outdated laws prevail over FLPMA in cases of conflict over timber resources. 

In part as a result of the O&C Act, the BLM has severely overcut its forested 
lands and largely ignored the consequences for species such as the threatened spotted 
owl, the marbled murrelet, and the numerous populations of fish stocks at risk, including 
many of great economic value to the commercial fishing industry. We hope that the new 
Administration's proposal will produce a coordinated, interagency plan which provides 
meaningful protection to the last of America's ancient forests and resolves this issue. 

The two laws that we propose for repeal are totally inconsistent with modern 
scientific, professional and public values concerning ecologically sustainable and balanced 
land management. Repealing them will end any potential confusion about conflicting 
mandates and will bring the BLM forest lands of western Oregon completely under the 
provisions of FLPMA 

Recommendation 5: 
Amend Section 603 or FLPMA to provide interim withdrawal or land in 
Wilderness Study Areas from appropriation under the mining laws. 

Section 603(c) of FLPMA requires the Secretary of the Interior to protect 
wilderness study areas (WSAs) until Congress decides which ones to designate as 
wilderness. Specifically referring to WSAs, Section 603(c) states: " ... the Secretary shall 
... take any action required to prevent unnecessary or undue degradation of the lands and 
their resources or to afford environmental protection." 

Despite this requirement for interim protection, WSAs remain open to new 
mining claims. In all likelihood it will be many years before Congress makes its final 
decisions on all BLM wilderness designations. Additional mining claims only set up 
additional conflicts over wilderness designations. Our recommended temporary mineral 
withdrawal will eliminate additional potential conflicts between wilderness and mining. 

Recommendation 6: 
Strengthen the provisions or H.R. 1603 concerning National Conservation Areas. 

We strongly support Section 19 of H.R. 1603, which provides an excellent starting 
point for a legislative framework to guide the future designation and management of 
National Conservation Areas (NCAs). We previously have testified before this 
Subcommittee concerning various NCA proposals and the need for this type of "generic" 
legislation so that designations and management will provide meaningful protection. 

Although the NCA concept has been evolving for more than 20 years, only a 
handful of such areas have been designated to date. The first was the King Range 
National Conservation Area in California, established by Congress in 1970 (P.L 91-476).-
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The California Desert NCA was designated in 1976 as part of FLPMA (P. L 94-579). 
The Steese NCA in Alaska was designated in 1980 as part of ANILCA (P.L 96-487). 

These early NCAs contain somewhat conflicting mandates to both conserve and 
develop the resources contained within them. This "mixed message" often has resulted in 
inadequate protection. The resource degradation resulting from conflicting statements of 
purpose and management direction is most clearly seen in the California Desert 
Conservation Area, where permitted uses on public lands are oriented toward 
environmentally damaging activities such as hardrock mining and extensive off-road 
vehicle use. 

Four NCAs designated more recently have been far more consistent in their 
legislative mandate and have meaningful standards for resource conservation, rather than 
business-as-usual development and use. These four areas are: the El Malpais NCA 
established in 1987 (P.L 100-225); the San Pedro Riparian NCA designated in 1988 
(P.L. 100-696); and the ~ed Rock Canyon NCA (P.L. 101-621) and the Gila Box 
Riparian NCA (P.L. 101-628), both established in 1990. The laws establishing these 
areas contain language and concepts that can be used as the basis for management 
standards in H.R. 1603. 

As a backdrop for our suggestions to strengthen H.R. 1603, we offer the 
following comments on the general concept of National Conservation Areas: 

o The lack of legislative standards for the identification and management of NCAs, 
coupled with the absence of any BLM policy on NCA management, has 
contributed to the development of NCA proposals that provide conservation in 
little more than name only, despite the presence of resources that need and 
deserve increased protection. 

o The purpose of an NCA should be to conserve, protect, and enhance notable 
natural, environmental, ecological, scientific, scenic, or cultural resources or 
values. The NCA definition in Section 19 of H.R. 1603 is consistent with this 
approach. This purpose should be not be weakened or confused by other, 
conflicting language that establishes various forrns of resource or economic 
development as a purpose for such designation. We note that the El Malpais, San 
Pedro, Red Rock Canyon, and Gila Box NCA Acts all contain unambiguous 
statements of purpose, making it clear that resource conservation is the purpose 
for the designation of these NCAs. 

o A National Conservation Area should be more than an attention-grabbing label 
on a tourist map. Some of the legislative proposals for individual NCAs that we 
have reviewed in recent years have appeared primarily to be attempts to re-name 
a portion of the public lands as an NCA without miling any significant changes in 
management. Legislative standards are needed which clearly specify how the 
lands will be managed differently, and to a higher conservation standard, than 
other public lands which lack such a designation. 

6 
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o NCA's should not be token areas where BLM implements resource conservation 
practices that in fact should be applied agency-wide. FLPMA directs the BLM to 
manage for multiple use and to protect the quality of resources on all public land. 
Areas with unique and/or unusually significant values should receive an ~ 
measure of protection through designations such as NCAs, Wilderness, and Wild 
and Scenic Rivers. · 

o NCAs should not be used as an excuse to avoid the designation of wilderness. In 
discussions with BLM managers in several states, it has been clear to us that many 
of them are proposing NCAs as a defensive "cover" for efforts to maintain 
"business as usual" to the greatest extent possible in areas where they oppose 
wilderness designations. H the lands qualify for wilderness, they should be 
designated and managed accordingly. 

H.R. 1603 provides a definition of National Conservation Areas, gives direction 
for the Secretary to identify potential NCAs and report to Congress regarding such area~ 
and recommended management requirements. We urge the Committee to amend the 
bill to specifically establish a National Conservation Area System. The seven existing 
areas would automatically become portions of the system. 

We further recommend amending Section 19 of H.R. 1603 to add a new 
subsection containing management standards for the NCA units. The management 
standards should include, but not limited to, language concerning mining, water rights, 
vehicle use, and livestock grazing in NCAs. 

We concur with the existing language in Section 19 making it clear that NCAs are 
areas that should be withdrawn from mineral entry and from mineral and geothermal 
leasing. This approach, which is consistent with withdrawals adopted in all four NCAs 
designated since 1987, should be established as a management requirement. Mining and 
geothermal activities are incompatible with the goal of conserving areas with notable 
natural, environmental, ecological, scientific, scenic, or cultural resources or values. 

We also recommend that the management standards include an express 
reservation of a federal water right sufficient to fulfill the purposes for which each NCA 
is designated. The laws designating the El Malpais, San Pedro, Red Rock Canyon, and 
Gila Box NCAs all contain an express reservation of a federal water right. The 
Wilderness Society has long held the position that a reservation of federal land -- be it 
wilderness, a national wildlife refuge, national park, or other designation - should carry 
with it a reservation of water sufficient to fulfill the purposes for which the area was 
established. 

The management standards should limit the use of motorized vehicles to roads 
specifically designated for such use. Also, motorized vehicles should be allowed only in 
areas where such use does not conflict with the purpose of conservation and protection 
of the area's resources. 

7 
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lt is difficult to imagine that livestock grazing will be compatible with conservation 
and enhancement of resources in NCAs. Grazing should be allowed in NCAs only 
where it can be shown to funher the purposes of conserving, protecting, and enhancing 
the resources or values for which the area is designated. 

Finally, we also recommend an. amendment to Section 19(b)(l) to clarify that the 
identification of areas that may be suitable for designation as NCAs need not exclude, 
within the proposed boundary, areas already designated or proposed for designation as 
wilderness or wild and scenic rivers. As currently expressed, this section implies that no 
NCAs would include any designated or proposed wilderness areas. We believe that in 
some areas, it may be appropriate for wilderness, as wild and scenic rivers, to be 
designated as pan of a larger NCA. 

Conc!usjon 

Mr. Chairman, we very much appreciate the time and attention that has gone into 
crafting this excellent legislation. Thank you for considering our recommendations 
concerning H.R. 1603; we look forward to working with you and others to strengthen and 
enact it. 
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STATEMENT OF CONSTANCE E. BROOKS, ESQ. 
Mr. VENTO. And finally we have Connie Brooks from Denver, 

Colorado. 
Ms. BROOKS. Thank you, Mr. Chairman. I am going to try to 

stick with my five minutes precisely. I haven't timed it, so I may 
cut myself short. 

I am a private practitioner. Fifty percent of mr practice concerns 
livestock grazing. The rest of it tends to be a m1shmash of Endan-

fered Species Act, environmental, and rights-of-way issues. Today, 
wanted to talk about a couple of issues separate from my written 

testimony that no one else has talked about today. And I would 
like to focus on the changes in the Bureau of Land Management's 
mission proposed in H.R. 1603 and focus on the changes in State 
and fish and wildlife management jurisdiction. 

First of all, I think it is important to keep in mind that the Bu­
reau of Land Management lands, what we call the public lands, 
constitute the last chunk of Federal land that is available · consist­
ently for rights-of-way, power lines, natural gas pipelines, livestock 
grazing and mineral development. They are concentrated in the 16 
western States. If we focus on specific counties, we find there are 
some counties in Arizona that have less than 5 percent private 
land base. 

When this committee looks at the impacts of this bill and the 
consequences, I would urge that it look at it on a countr-wide 
basis. Specifically in working with one livestock rancher m the 
State of Idaho, we looked at the economic contribution-this was 
done by the University of Idaho-we looked at this one operation's 
contribution to the county and he was stunned because it came to 
$900,000. This is just one operator. 

If you look at the role in the county agriculture, as opposed to 
the national role or the national meat market, all of a sudden it 
has a very real impact. Focusing on that, let's look at the new sort 
of focus of the BLM to manage BLM land for its natural productive 
caracity. 

participated for 18 long months in the keystone biological diver­
sity dialogue. We couldn't agree on how to define or how to instruct 
agencies to manage for biological diversity. Our compromise was 
that the agencies stick with their existing statutory mechanisms, 
and we focused quite a bit on the Bureau of Land Management. 
Natural productive capacity was not a term we used or discussed. 
It implied, by use of the word "natural," that we want to go back 
to what was an original state. It is not defined in the statute. It 
is going to be very difficult to implement. 

In working with this issue, we found it very difficult to define 
what we believed was the historical condition for much of the land. 
And I remember being involved in a case in southeastern Arizona 
very recently and work done by very highly regarded botanists on 
the conversion of certain range land habitat from perennial to an­
nual species is not necessarily due solely to livestock grazing but, 
in fact, lengthy periods of draught. The changes in the climate are 
believed to also have worked tremendous change. 

Does this bill want to go back to some prior stage in 1890? We 
need to define that. I would suggest to the committee that it is 
going to be extremely difficult to define, what with the natural ca-
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pacity of any particular area. It will vary widely by geology, cli­
mate, altitude, rainfall. It is not just a user issue by any means. 
It is a very difficult one to apply. 

We look at the criteria for long-term sustainability in this bill 
and it is to be measured by the variety of native plant and animal 
communities. It has been briefly mentioned earlier that there are 
a number of introduced species that play an important role in fish 
and wildlife populations that we know today. You compare H.R. 
1603 with the Forest Service, who manage for a variety of plant 
and animal varieties, and we have a different standard. 

The Forest Service doesn't intend to go back to a prior date. It 
includes native and nonnative species, because nonnative species 
are not necessarily detrimental or superior. They change the eco­
system. That is correct. Everything has an effect. But it is not nec­
essarily negative. 

Alpaca have been introduced, as have big hom sheep. They are 
not native. They play an important role. They are not adverse to 
the environment. Wild horses in large populations are descendants 
from strays. They are a nonnative species. This is issue that in the 
bill is going to be very, very difficult to regulate. These issues need 
to be addressed. 

One final point, and it is actually very important. This bill pro­
poses to require the BLM to manage fish and wildlife populations. 
Historically through State constitutions approved by the Congress, 
the Federal Government does not manage fish and wildlife popu­
lation, it manages the habitat. By moving from habitat to popu­
lations, you are disturbing a delicate balance. And it is a difficult 
issue now. It is a very difficult regulatory issue, because the State 
fish and game agencies may be producing more elk because there 
is a demand for more elk. They may want a larger antelope herd. 
The herd is going to spend 75 percent of its time on Federal land. 
It is a delicate issue. 

By changing the phrase to "fish and wildlife populations," you 
are moving into an area that I think it would be useful for this 
committee to talk about with the State fish and game agencies. It 
is important to communicate with them. Set up mechanisms for 
better coordination. It is a very, very sensitive issue. And I am un­
aware of any broad-based study that concludes that the current 
system does not work well. 

I know in many cases State fish and game agencies have acted 
faster than the Federal agencies to protect certain species. There 
is always a push and shove. But I would suggest that this be ad­
dressed because, again, it is a very important issue. 

As someone who represents public land users, I will be very con­
cerned about the expansion of national conservation areas without 
first asking the question: Do we want to create a new system? Is 
there revenue to manage the new system? Do we have the revenue 
to create it, evaluate it, and then run it? And if you are reducing 
the base for mineral development, if you are moving more and 
more livestock operators off of Federal lands, you are going to have 
less revenue generated from the Federal lands from the beginning. 

I think this committee wants to look at whether or not there is, 
in fact, the money to support a new land management system. 
What role would this national conservation area system serve that 
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is not already served through wilderness or national parks? These 
are important questions. 

And as an aside, I understand that the Steese Mountain Na­
tional Conservation Area sent a mixed message for the reason that 
it was a compromise. I had the pleasure of working to get that pro­
posal adopted and my client was a mining company that needed to 
be able to mine what was otherwise a national monument. These 
areas were considered compromise measures where certain protec­
tion could be provided. 

I understand that you may want that concept to evolve. I think 
it is important also to ask ourselves what spec1al role will national 
conservation areas serve that cannot already be served by other 
designations. 

And finally in the areas of critical environmental concern, I re­
main very worried as a practitioner that areas of critical and envi­
ronmental concern may be designated solely for purposes of stop­
ping livestock grazing and stopping mining. I have been involved 
in specific appeals where we have been able to prove that livestock 
grazing was not contrary to areas of the critical environmental con­
cern and we have been able to persuade the BLM to adjust. 

But that is a heavy burden. Hiring a lawyer and hiring the range 
and biological experts to show to the contrary is a significant in­
vestment that would be placed on an individual livestock operator. 

I would urge this committee not to permit that to occur; let areas 
of critical environmental concern be those specific areas that are 
worthy of attention within the existing land use management sys­
tem. 

Thank you. 
Mr. VENTO. Thank you, Ms. Brooks. 
[Prepared statement of Ms. Brooks follows:] 
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Mr. Chairman, I appreciate the chance to testify before this Committee on HR 
1603. The issues raised in the bill are important to the nation and to the people living in 
the western states. I am a private practitioner, who has worked in the public land law area 
for more than 16 years. As a lawyer for ranchers, mining companies and oil and gas 
concerns, I am familiar with the operation of the Federal Land Policy and Management Act. 
HR 1603 goes beyond re-authorization of the Bureau of Land Management (BLM) by 
dramatically changing the agency's mission and redefining the role of public lands, as 
opposed to specific conservation system units. 

Today I will focus on the following key points in HR 1603: 

Change in Public Land Management Focus and Criteria; 

Superseding State Fish and Wildlife Management Jurisdiction; 

Expansion of National Conservation Areas; and 

Expansion of Areas of Critical Environmental Concern. 

I. BLM Land Management Mission. 

HR 1603 would change the BLM's land management mission in several critical 
ways. The sum of these changes is to diminish its multiple use mission to the detriment of 
the communities and states that rely on these lands for revenue and economic support. 

While BLM manages more than 280 million acres of land, the vast majority 
of that land is located in a handful of western states. For instance the states of Idaho, 
Nevada, Arizona, and Utah are all more than 60 percent federally owned. There are many 
counties in these western states that have as little as 5 or 10 percent of their land base in 
private ownership. The rest is owned by the federal government and much of it is managed 
for multiple uses by the BLM. The changes proposed in HR 1603 wiD have a dramatic and 
immediate effect on the community stability in these western counties. 

- 1 -
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BLM lands remain the last large block of truly multiple use federal lands. 
Mining, oil and gas leasing, rights of way for natural gas pipelines or electrical power, and 
livestock grazing can and do occur routinely on these lands. Congress has already set aside 
millions of acres for preservation in the National Park System and the National Wildlife 
Refuge System. Areas set aside for specifically for recreation include National Recreation 
Areas, National Seashore Areas, National Trails, and Wild and Scenic Rivers Systems. The 
scenic and roadless qualities of the National Forests and the BLM public lands are also 
protected from development as part of the National Wilderness Preservation System. 

Section 8 changes the standard for land use on BLM land from "undue and 
unnecessary degradation" to "undue degradation" :«ilh minimal environmental impacts. This 
is a standard that will be very difficult for minerals activities or other long-term activities 
to meet. The difference between the clirrent law and the bill's language suggests that the 
standard will be much like that for activities in an area preserved for wilderness or 
wilderness study. This may preclude permanent uses, such as roads or recreation facilities, 
as well as uses that have major impacts. Because the law does not address how BLM might 
handle activities having something more than a minimal environmental impact, the 
implication is that such activities would be prohibited. Uses that we take for granted like 
electrical power lines and pipelines might be limited or precluded, because the impacts 
cannot be said to be minimal. 

Section 18 would require the BLM to manage the land so as to restore it to 
its "natural productive capacity." This phrase raises two major problems: there is no 
accepted definition of "natural productive capacity" and the law does not address capacity 
to produce what. 

The term natural productive capacity implies an objective of returning public 
lands to some original or natural condition. However, there is no widely accepted and 
scientifically established definition of the natural condition of these public lands. For 
instance, we often hear that western rangelands were endless fields of tall grasses. This 
description might apply to only small percent of the rangeland. Historical research suggests 
that the plants and shrubs on the western rangelands varied widely depending on soil, 
altitude, rainfall, and weather conditions. In a number of instances, the rangeland is in 
better condition now than it was in its "natural" state. There is no complete history and thus 
it is difficult to conclude what is the baseline for natural productive capacity. 

Even if the issue is limited to native plant species, well regarded botanists 
hotly dispute the role of drought, versus early agriculture uses, on the change in plant 
species. The notion of natural productive capacity is not a clear-cut issue and it is a 
standard that does not exist at the present time. Asking the BLM to implement such a 
standard will set in motion a regulatory nightmare. 

Even if there was a widely-accepted definition of natural productive capacity, 
the next question is to produce what? It is not possible to manage every acre of land for 
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all species. We must first define the management objective, before it is possible to measure 
natural productive capacity. Habitat management conflicts are numerous. Should the BLM 
emphasize habitat for big game or raptors, or brush dependent species. The habitat 
management conflicts with the nonhern goshawk and the wild turkey in nonhern Arizona 
illustrate this issue. Managing the forest for late sera! forest habitat for raptors will limit 
the open meadow and brush habitat for wild turkeys and deer. Meeting the area's "natural 
productive capacity" for trees will reduce the capacity for open meadows. Managing for the 
natural productive capacity cannot be defined without reference to specific land 
management objectives. 

HR 1603 also would have the BLM manage for long-term sustainability of 
native plant and animal communities. Here again, there is no well-established definition 
of what is a "native plant and animal communities." Elk, deer, and big horn sheep have all 
be introduced into areas where they are not native. In northern Arizona, the elk has been 
there so long that most people would believe it is native, when it is not. 

HR 1603 appears to assume that native species are superior to non-native 
species. In some cases this is true and in other cases, the answer is not that simple. Many 
spon fish introduced into the nation's streams are non-native and may even prey on native 
fish. However, these fish are widely enjoyed. 

HR 1603 also fails to define or explain "long-term sustainability." The bill 
would measure "long term sustainability" by the variety of native species and communities. 
Here again, we must ask the question, measured against what? The question of what variety 
of grass and brush species might have grown in one area of Utah is one that is unproven 
and possibly unprovable. The question of why the variety has decreased cannot be 
attributed solely to development. This is even more true when we deal with larger animals, 
such as raptors and mammals. We cannot ask a federal agency to adopt these criteria for 
management when they cannot be and are not defined. 

HR 1603 differs materially from the U.S. Forest Service objective of providing 
for a variety of plant and animal communities. The Forest Service is limited to the present 
time, as opposed to a theoretical potential or historical production and includes both native 
and non-native species. There is no mandate that precludes an activity, if the objective 
cannot be achieved. HR 1603 would preclude any action if it is found to "diminish" the 
long-term sustainability and imposes management criteria that are not currently defined. 

II. Superseding The Role or State Fish and Wildlife Regulation. 

HR 1603 appears to supplant the role of the state fish and game agencies 
without any findings or analysis that the state management of fish and wildlife populations 
is inadequate. Under many western state constitutions, the states are assured the right to 
regulate the take of fish and wildlife populations. Under current federal law, this is 
respected by virtue of the fact that the federal government manages the habitat but the 

- 3 -



182 

states manage the fish and wildlife populations. HR 1603 would change this constitutional 
tradition. 

Federal management of fish and wildlife populations would dramatically affect 
state fish and game management. Both agencies would be trying to manage the same 
populations. Since fish and wildlife are unaware of the political boundaries, there would be 
significant opportunities for conflict and confusion. 

The changes being proposed are not based on any evidence or suggestion that 
the state agencies have mismanaged their programs. HR 1603 does not even offer a role 
to state agencies and purports to supersede the role now being played. Without more 
testimony and analysis, there is no record to support such a change. 

Ill. National Conservation Areas. 

The proposed legislation would require a review and evaluation of all BLM 
lands to determine their suitability for inclusion in conservation units called National 
Conservation Areas. These areas are in addition to the other conservation systems, such as 
parks, refuges, forests, and wilderness areas to name a few. Simple mathematics tells us that 
there will be very little public land available for multiple use and sustained yield 
management where livestock grazing, mining, oil and gas leasing, and other commercial uses 
can occur. 

The bill mandates a major new system and, thus, a new program that will 
require new employees and significantly more money. Even before these units are adopted 
by Congress, BLM will need more employees to inventory and evaluate the lands, write 
reports, and handle the public comment. HR 1603 proposal to expand the National 
Conservation Area System will create a new bureaucracy to manage the land without a 
revenue base to support it. 

Before Congress takes this step, it needs to consider whether expanding and 
changing the National Conservation Area System is necessary. The first National 
Conservation Area was the California Desert Conservation Area, where mining, grazing, and 
other uses are permitted. Other National Conservation Areas have the same multiple use 
mandate, subject to some specific purposes. HR 1603 would change that by adopting a 
mandate that prohibits these uses. There is no evidence suggesting that National 
Conservation Areas, as opposed to the already existing designations are warranted. This is 
especially true since the HR 1603 National Conservation Area mandate cannot be 
distinguished from that for the National Parks or wilderness. 

Carving a new set of conservation units from BLM lands will reduce the 
productive and revenue generating land base significantly. It will also concentrate the 
commercial or consumptive uses on a smaller land base, thereby increasing the 
environmental impacts. There is no countervailing revenue base that will fund this new 
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system. 

Under HR 1603, these new National Conservation Areas would be closed to 
mining, oil and gas leasing. and presumably livestock grazing. The social and economic 
impacts would be very significant. First the revenues from leasing and grazing would no 
longer be paid to the states and counties. The money generated from mineral development 
and agriculture would also drop to a trickle. The impacts would be felt by local banks, 
equipment salesmen, and the local grocer. Experience in other rural areas shows that 
tourism with minimal wage and seasonal employment is not a viable substitute for 
agriculture or mineral development. 

The Committee must address the role of agriculture in a single county, which 
is mostly federal land. For instance, one client's federal allotment and ranch operation 
represents $900,000 a year to the county economy. This is not atypical and is an important 
perspective rarely addressed in the public lands debate. 

Nor is it fair to assume that such conservation units will only have rural or 
special interest impacts. Such designation will limit or preclude water projects and water 
development that is critical to supplying the growing urban areas in the West. 

IV. Areas of Critical Environmental Concern. 

Expanding the use of Areas of Critical Environmental Concern as a protection 
mechanism raises the same concerns as expanding the number and scope of National 
Conservation Areas. Areas of Critical Environmental Concern were originally identified to 
provide special management for a particular resource or value. Now we see areas exceeding 
120,000 acres. The size and diversity predude special management for the entire area. 
Indeed, these areas have become a new conservation system unit disguised as an Area of 
Critical Environmental Concem 

In recent years, Areas of Critical Environmental Concern are identified for 
the express purpose of preventing livestock grazing or mining. In one area, the ostensible 
purpose was to protect the riparian areas, but more than two-thirds of the land in the Area 
of Critical Environmental Concern was uplands indeed much of the land included uplands 
that were in good range condition and supponed other wildlife not in need of special 
management. This bill will only permit additional abuses of the Areas of Critical 
Environmental Concern and again diminish the land base available for multiple uses. 

The added purposes in HR 1603 for an Area of Critical Environmental 
Concern only suppon this concem HR 1603 seeks to protect the areas from uses, not to 
manage the resources or values. The redefined Area of Critical Environmental Concern is 
only a mechanism to prevent multiple uses, not to necessarily enhance management for a 
unique plant or species of animal. 

- s -
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V. Conclusion. 

There is no question that BLM needs to be re-authorized. There are a 
number of provisions in HR 1603 which merit enactment However, the bill tries to do too 
much without justification. 

- 6 -
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Mr. VENTO. Obviously, we do change some words in the bill, but 
I think you have to look at the Organic Act as well, which I know 
you have done. But it would give the same definition. 

You said in your testimony that you felt that the BLM's tradi­
tional role with regards to fish and wildlife had been to deal with 
habitat. As a matter of fact, the change in the language actually 
speaks to the plant communities and habitats, specifically, whereas 
the previous language might have led to the conclusion that you 
suggest that we are interfering with fish and game. 

There is no authority here to in any way interfere with fish and 
game management by the States. 

If you look at the language, I have the language before me, that 
in fact the current language of FLPMA talks about fish and wildlife 
development and utilization. That is the current language, which 
would, in fact, probably be more likely to lead to, if there was going 
to be any risk of leading to the national government managing fish 
and wildlife. But that is of course just looking at that particular 
phrase and not the entire tradition of BLM and of the entire stat­
ute. 

But I would submit the changes that are proposed, if anything, 
are consistent and they are probably made along those lines be­
cause of the exchange before Members. So we have studied this 
very carefully. And I believe that your testimony simply does not 
move me along those lines. 

Ms. BROOKS. Well, I am glad to hear that. I was relying on the 
description in Section 4 that used the word "population" that 
hadn't been used before. And if that is not intended to manage pop­
ulations, then that is very good. 

Mr. VENTO. The population obviously is a factor in terms of what 
the carrying capacity and so forth would be, but just looking at the 
habitat management, the current law also contained the word "pro­
duction" and in fact "utilization", which must mean utilization of 
populations, so we are trying to clarify what the rule is and focus 
on the broader habitat concept. 

Obviously, when you talked about management with regards to 
what the natural carrying capacity would be, that is exactly what 
BLM does. So we looked at these as cosmetic changes, better ex­
plaining the role of BLM. 

Mr. Lea, regarding your concerns about Section 18 and of others 
that have expressed concerns about that--this was adopted on the 
Floor of the House. It was an amendment by Congressman Jontz. 
In the last Congress or two, we have had a lot of people that re­
sisted in the committee the whole concept of biological diversity 
and ecosystem management. We were sort of challenged that we 
don't have definitions. Not unlike, I guess, the conversation and de­
bate that Ms. Brooks had with her groups in terms of trying to de­
termine what these words mean. 

But in any case I think that Mr. Jontz, if I may say so, was at­
tempting to anticipate that sort of criticism of the amendment and 
so used this rather different language which obviously doesn't em­
brace the latest biological ecosystem type of approach in terms of 
management. But we would be open to review that to see if we can 
attain agreement with regards to it. 
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In your statement, Ms. Brooks, you say that there are a number 
of provisions in H.R. 1603 which merit enactment. Which portions 
were you referring to? 

Ms. BROOKS. Well, at the risk of getting myself in trouble-­
Mr. VENTO. You won't be in trouble with me, Ms. Brooks. 
Ms. BROOKS. I think I will. I think it is important to reauthorize 

BLM. They are functioning without it. At the risk of getting myself 
in trouble, I thought the judicial review section was just fine. 

Mr. VENTO. The what section? 
Ms. BROOKS. Judicial review. 
Mr. VENTO. I don't have any objections to it. We wrote it. 
Ms. BROOKS. It was criticized earlier, but by reaching back into 

what the administration requirements are and the issues of finality 
and so forth under the administrative procedure account, I think 
it is nice to get a clear-cut right of judicial review. The Supreme 
Court has kind of solved it, but every once in a while you find your­
self defending the right of judicial review in a FLPMA case. And 
it is nice to see that, yes, we do have a right of judicial review. 

It is good to ensure the professional qualifications for the BLM 
employees. In my experience, they have all been civil service, but 
I know that people get very goosey when there are changes in ad­
ministration, and it is always nice to know that you are going to 
be respected for your professional job. I think that is also impor­
tant. 

Those are basically the ones that I thought were the most impor­
tant. 

Mr. VENTO. Well, of course getting rid of the one-House veto, 
which is now unconstitutional, would probably be good to clean up 
the law. You do have some problems apparently with the recorda­
tion of rights-of-way? 

Ms. BROOKS. Well, I think the issue needs to be resolved and I 
agree with both the Chairman and many of the witnesses earlier 
that the R.S. 24 77 issue needs to be resolved. I thought the bill as 
proposed is relatively complicated. I think extension of a period of 
time would be appropriate. I think there are going to be a lot of 
entities, a lot of poorer counties and poorer communities that are 
not going to be able to take a matter through appeal if their par­
ticular rights-of-way are denied. 

I think it is very good to give people an opportunity to prove it. 
My experience with R.S. 24 77 rights-of-way is that it is extremely 
difficult to prove some of them where the county has sort of hap­
hazardly maintained the road. They never abandoned it. On the 
other hand, they haven't actively maintained it, like plowing it for 
snow in the last 10 years. Everyone is looking at it. It looks like 
a dedicated right-of-way. It smells like one, but if you had to go in 
court and say, yes, your Honor, this meets continuous use by the 
public and the county has accepted responsibility, often that second 
aspect-the county accepting responsibility-is really unclear. 

They may have accepted responsibility in 1948. They may have 
decided it was too much money in 1955, so they stopped maintain­
ing it, but people still use it and maybe they resumed some mainte­
nance work. It is very expensive to go back and try to interview 
witnesses and dig up that information. And I think it is very im­
portant to provide a mechanism, but I think this committee needs 
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to be aware it is going to be an expensive mechanism and a time­
consuming one and it is not going to be unlike the mining claim 
and recordation requirement in 1976. 

The counties with the money are going to get the recordation. 
They are going to figure out how to do it and they are going to do 
it. I think you are going to fmd the poorer communities are going 
to be left standing. Maybe that is the way it has to be. 

Mr. VENTO. I don't know what the alternative is. I hear your con­
cerns and obviously this is modeled on the 1976 Act's treatment of 
mining claims. The universe is presumably limited to public enti­
ties and so that limits it to some extent. We don't actually do that 
in law. We put any entity, but the truth of the matter is that it 
becomes any public entity. 

We don't want to presume to foreclose on those that want to ini­
tiate this in the absence of a county board of commissioners' action. 
But I think the universe is more limited. So I don't know what else 
to do, short of telling the BLM what administrative procedures 
they will use, as we have done with some modicum of providing as­
surance on both the side of the applicant and those that might 
want to challenge the application, and then to provide judicial re­
view. So we get accused of having a two-tiered judicial system. 

If you have findings of fact in dispute, you take it before an ad­
ministrative law judge. On the surface it sounds fair. Obviously we 
are trying to deal with the small percentage of these which I think 
would be controversial. But it does require, from a prudent stand­
point of management of 280 million acres of land, to have outstand­
ing claims that were initiated between 1866 and 1976, then to say 
we are actually going to run it if we don't prove up what the rights­
of-way claims are on access. I think it is ridiculous. 

It is a problem, but it is one really that was created by not extin­
guishing those rights earlier. 

Ms. BROOKS. I absolutely agree and I am not saying that this is 
an easy one or that I have all the answers. And I share your frus­
tration, because people will come into me and I will have to say, 
gee, this is probably going to be $24,000 and they go dead white. 

There are some well-to-do counties where that is not a problem 
and they say go to it. There are other poorer communities who say, 
we will have to do it ourselves. And that is okay too. Do look at 
this particular statute--

Mr. VENTO. The assertion of the claim doesn't cost $24,000. What 
costs are $24,000 is over a period of time if there is a dispute and 
a nonresolution or granting of the rights-of-way. The assertion of 
the claim is an administration action which will probably cost too 
little and will bring us into more claims, but the assertion of the 
claim-that should be understood. 

You can preserve those rights and it may take a while to work 
through, depending on the importance of that right-of-way and the 
validity of information they are able to put together. 

Ms. BROOKS. That is absolutely correct. My point is that it would 
not have authority to limit intervention to those that have a spe­
cific interest in the road. It may already be included, because Bu­
reau of Land Management repeal rules require that now. But 
again, the statute appears to say anyone can intervene. If you 
could limit it to the people who are actually involved-! have seen 
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some appeals where some very high-priced New York City counsel 
is suddenly representing some local people and all of a sudden you 
are inundated with requests for depositions and interrogatories be­
cause you have the bright young lawyers that don't have enough 
to do. 

Mr. VENTO. We could represent that the attorneys from the cli­
ents could only come from the BLM district, but I probably would 
have some problems with that. I can appreciate the frustration in 
terms of limiting who can act as an intervenor or who can apply. 
But we have left it open on both sides. 

I would hope that it wouldn't become a new basis for frustrating 
appropriate access across public lands. My intention is to resolve 
the issue and provide recordation, not to drive a new land use pol­
icy by virtue of this particular matter, which, of course, some have 
suggested that really we are trying to extinguish the rights improp­
erly, and that is not the case. 

Of course three of you, Mr. Lea, Ms. Carlson, and Ms. Green 
have suggested that we go beyond the step of what I have done 
with regards to NCAs in terms of saying we want to get a com­
monality, we want the professionals to develop this. We understand 
that. 

Our concern is that we have seven of these now and there is no 
common touchstone in terms of where we are going. There is no 
format. We have no system that is set up. Ms. Brooks implied that 
there is a system in place. There is no system, as she well knows, 
for this. And if we are going to devise it, how do we go about doing 
it and differentiate this designation? And the concern is we put in 
more restrictions. And I think there are many that in some in­
stances may be incompatible or need to be subordinated for which 
that use is established. 

All we really have in the bill at this point is a requirement for 
a study and report. We could ask for a study of these different as­
pects, but we are not. This is really the easy way out, to try to give 
it back to the administration, and also would serve notice to my 
colleagues that until there is resolution to this, my preference 
would be not to act on more NCAs. I guess I would have to be 
moved from that position. 

Before we go further down this track, we ought to look and see 
how they are running. They are very different, adopted for different 
reasons-some to satiate the concerns of those that wanted it to be 
wilderness-but this is a better management stream from their 
viewpoint than simply having it in general public lands, so that is 
the basis for it. 

And of course there are all sorts of discussion about ACECs. Our 
intention is again to more appropriately recognize what they do. 
But again the ACECs are set up in the 1976 Act. We are simply 
trying to increase the flexibility of how they are used, increasing 
flexibility in terms of trying to expand the use of them to additional 
areas. 

I must say that I am not impressed with some of the BLM man­
agement of ACECs as they have been. I think there needs to be 
more precision as to what occurs there; more prescriptive language. 

Mr. Thomas. 
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Mr. THOMAS. Thank you, Mr. Chairman. It is an interesting/roc­
ess. Obviously when you sit here and you think about it an you 
come from a State where there is a good deal of public land and 
you think particularly about the ownership patterns, all the con­
versation seems to be moving against multiple use and that is sort 
of distressing. 

Really there aren't as many options available in my judgment as 
it sounds as if there are. You are managing something that is set 
aside from everything else and that is not the case, of course, par­
ticularly when you talk about checkerboard lands and those kinds 
of holdings, and so on. 

Sometimes it makes you wonder if you are talking about the 
same land, but at any rate--

Mr. Lea, I am not sure I understand. I think you are saying that 
you are a little concerned that these areas, ACECs, will be used 
primarily for buffers. Would you comment on that? 

Mr. LEA. It seems to us that language is, in fact, directing the 
use of ACECs to protect resources that are a part of a national con­
servation system. And we are only saying if these resources are 
outside of a national conservation system, then move the boundary 
to incorporate them, not establish another protection system 
around those. 

And we don't think that is the appropriate use of the ACEC con­
cept. They ought to move the boundary of this unit that is of con­
cern. 

Mr. THOMAS. Is this something that does, in fact, happen and 
that it would be more inclined to happen, that simply expanding 
the management of a particular area, the kind of management into 
lands that are not designated for that sort of management? 

Mr. LEA. Well, you hear all the time of instances where there is 
a national park or there is a refuge or there is a conservation sys­
tem that has been established and outside there is a resource that 
might have some impact on the national park and so, how do we 
protect the national park from this outside influence and it goes on 
and on. 

Mr. THoMAS. Sort of an endless progression. 
Mr. LEA. They ought to move the boundary, if that is the case. 
Mr. VENTO. Will the gentleman yield? 
Mr. THOMAS. Yes. 
Mr. VENTO. I would point out, I was looking at our definition in 

the committee report. The same in the language. We changed and 
broadened it. There is no question about it. But the word is "may'' 
in some instances include restrictions or prohibitions of any further 
development, to use the ACEC for that purpose where there is a 
conservation unit but it doesn't mandate setting up an ACEC for 
that purchase. 

But I understand, notwithstanding that, that we do talk in the 
legislation about conservation units and having BLM land manage­
ment plans that are at least trying to cooperate with the establish­
ment of the unit. And if the gentleman would further yield to me 
on this, the point is we are trying to find ways for Federal land 
management agencies to work together where they have a use that 
has been designated by Congress or by the other agency. That is 
what we are trying to do. 

69-905 0 - 93 - 7 
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If we have not been artful enough in this, it is a drafting a prob­
lem. But I think in the same way that other land management 
agencies have to be considerate of the BLM. 

I thank the gentleman. 
Mr. THoMAS. I understand. But, you know, there is a basic issue 

involved, using for example wilderness. When wilderness is set 
aside specifically for a certain purpose and the understanding and 
the commitment is that the remamder is for a different purpose. 
This is a very important concept; this business of lapping over and 
protecting everything as wilderness. For instance, Ms. Green last 
year, you testified I think with identical language that these would 
not result in buffer zones. You testified to that in the Senate. 

What is the basis for that kind of an observation? Could you 
share? 

Ms. GREEN. Sure. We simply don't view the language as creating 
buffer zones. This to us is just a logical step toward looking at pub­
lic lands in a more holistic manner, if you will. Ecosystems don't 
recognize administrative boundaries. 

Mr. THoMAS. Ecosystems don't recognize any boundaries. 
Ms. GREEN. That is right. So if you have land values that you 

decide are in the public interest to protect through designation of 
a national park, wilderness area, whatever else and you have pub­
lic lands adjacent to that where there is a potential for an incom­
patible use that would indirectly detract and damage those very re­
source values that you are trying to protect, then it makes sense 
to look at that whole picture and do some management that makes 
sense in that light. 

Mr. THoMAS. Mr. Lea would suggest you move the boundary. Ms. 
Green, if you are arguing that this--

Ms. GREEN. N()~_you wouldn't want to move the boundary. 
Mr. THOMAS. Why don't you overtly move the boundary, rather 

than sneaking on it from a buffer zone? 
Ms. GREEN. Because it might not qualify as a park. It might not 

be roaded. But you would not necessarily want to have an incom­
patible use. 

Mr. THoMAS. Sure, you and I are not going to agree on this, so 
we don't need to pursue it any further. Butlou do agree that it 
is difficult to imagine livestock grazing woul be compatible with 
NCAs. That is a flat, no grazing, no multiple use. 

Ms. GREEN. No, we didn't call for the end to grazing. We said it 
was difficult to imagine. And what we have said is consistent with 
the planning that has been adopted in the last four NCA bills and 
the statement of purpose, which is that the uses of these lands 
ought to be consistent with the protection of the resources for 
which they are being designated. If that cannot be shown--

Mr. THOMAS. "Difficult to imagine" doesn't mean "no," then? 
Ms. GREEN. If that can be shown as a case for grazing, then graz­

ing would continue. 
Mr. THOMAS. Ms. Carlson, you indicate there should be a pre­

sumption of limiting livestock grazing. You start with the notion 
that there should not be grazing. 

Ms. CARLSON. We start with the notion that there are values in 
the lands that are designated as conservation areas that should be 
looked at in a very hard light against the other resource uses that 
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occur on almost all the public lands, and that is the possibility for 
exchange or sale, possibility for mining, mineral leasing, and possi­
bility for grazing. 

If I could comment, Mr. Thomas, you indicate that this in some 
way restricts multiple uses and maybe it is just a difference in our 
interpretation of that. I see this identification of a national con­
servation area as somewhere along the gradient. An administrative 
designation of an area of critical and environmental concern might 
be dealing with trying to put emphasis on a specific resource or 
problem. It could be a pollution problem that would cause an area 
to be made an area of critical environmental concern. 

This is a little more stringent management requirements focus­
ing on one or several resource values and then you have the con­
servation units, the wilderness areas, that are clearly designated 
for a specific type of reconstruction or specific value. So this is 
somewhere along that gradient. But it is all multiple use. 

Mr. THOMAS. It is sort of hard to get a feel for it and a lot of 
this is somewhere out there. 

Mr. VENTO. In the bill, we don't reverse the burden of proof with 
regards to grazing either with regards to the ACECs and for the 
NCAs. That is why, in fact, Ms. Carlson and Ms. Green are finding 
fault with our language on NCAs. 

But I think you are right in the sense that on NCAs, we probably 
have ducked this issue with regard to El Malpais and other areas. 
We simply haven't addressed it. We have left that within the flexi­
bility of BLM. In some we have, and others we have not. 

Mr. THoMAS. I have no other questions, thank you. 
Mr. VENTO. I just wanted to point out that in some bills we have 

addressed grazing, where it was important, as in the Birds of Prey 
area, but even there we had to be careful not to require the proof 
that proved the negative. So really it was up to the land manage­
ment agency to demonstrate it. That was one of the compromises 
we made to get the bill passed. 

But it is an open question. It is a question of whether we want 
to address that or fight for these. The idea here is to study. Maybe 
in the study context we could agree that BLM ought to make a rec­
ommendation to us with regards to how they want to deal with 
NCAs. 

The problem I have with the whole suggestion about the issue of 
buffer zones-and we say they are not doing buffer zones-is that 
if you change the boundary, you advance the issue. The issue that 
has to be addressed is how you are going to get the BLM to work 
in concert with the other agencies where you have interfaces be­
tween conservation units and other lands. It might be the BLM's 
own lands; it might be wilderness as you suggested. And each of 
these might require a different action. But they at least ought to 
be part. I think they are part of the plan today, but we are trying 
to spell it out so that it does become a consideration for concern 
in the plan. 

I have no further questions of the witnesses. I appreciate the 
work and effort that you all, Ms. Brooks, Ms. Green, Ms. Carlson, 
Mr. Lea, have put into your statements. I think they are construc­
tive and helpful to me and to the committee. Thank you very much. 
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STATEMENTS OF JIM MAGAGNA, PAST-PRESIDENT, PUBLIC 
LANDS COUNCIL; DAVE HOOK, DmECTORILEGISLATIVE LIAI· 
SON, UNITED FOUR-WHEEL DRIVE ASSOCIATIONS OF UNIT­
ED STATES AND CANADA; AND GEORGE EARLY, BLM LANDS 
FOUNDATION 
Mr. VENTO. I don't know that the director is on his way or still 

in the Senate, but we are pleased to welcome the last panel. Jim 
Magagna, with Public Lands Council; Dave Hook, United Four­
Wheel Drive Association; and George Early with the BLM Lands 
Foundation. 

Mr. THoMAS. Mr. Chairman, before you came, I welcomed Mr. 
Magagna. He is a constituent from Wyoming and I represent Mr. 
Magagna. 

STATEMENT OF JIM MAGAGNA 
Mr. MAGAGNA. Thank you. It is a pleasure, Mr. Chairman and 

Congressman Thomas, to be here and represent 31,000 American 
families whose lives are dependent on and dedicated to making the 
public/private partnership of Federal lands work for livestock pro­
duction. 

Allow me to begin by talking about the concept that I see em­
bodied throughout much of the language of H.R. 1603. And I, quite 
frankly, have to view it as a further attack and a rather direct one 
in many ways on the continued application of the concept of mul­
tiple use sustained yield to the management of Interior Depart­
ment and BLM lands. 

It is not that I am fearful of a discussion of multiple use. It has 
been the guiding principle for quite a number of years and perhaps 
open public discussion is timely at this point in time. I would wel­
come it because I have every confidence that, if ;knowledgeable par­
ties get together to talk about the best way to manage the vast ma­
jority of this broad array of public lands with all of its resources 
that are under BLM jurisdiction, we will once again conclude that 
multiple use best meets the needs of the resource and the needs 
of the public who are dependent upon those resources. 

But I think that is a debate that should be conducted in a public 
forum and the guiding principle for management of these lands 
should not be changed piecemeal by the addition of some of these 
specific-use and singular-use concepts that are furthered in H.R. 
1603. 

With all deference, Mr. Chairman, I have to look at this and see 
written throughout it the threads of input from people who do not 
live or understand the west and are trying to dictate to those of 
us who do live out there how we should live our lives. 

True, grazing is not even mentioned in this particular piece of 
legislation, but I think the impacts upon grazing are apparent 
throughout the legislation when we talk about each of the various 
restrictions on the use of different portions of BLM administered 
lands that could be put into place as a result of passage of H.R. 
1603. 

Let me get on to some of those specifics, if I might. Some have 
been addressed earlier but I think merit some repetition. One is 
the concept of buffer zones. When you see language like ''likely to 
be affected by the use of," this simply is reference to lands that in 
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and of themselves may not have the criteria necessary to be de­
clared areas of critical environmental concern, but that may be so 
declared under the language of this bill if they are likely to have 
an impact on other areas that are of singular-use designation. 

Again, let me repeat one more issue that I believe has been ad­
dressed by Ms. Brooks, and that is the reference to the fish and 
wildlife population, but I would like to take this a step further than 
she did. It does raise a red flag about the relationship between the 
state fish and game agencies and their role in fish and wildlife 
management, but it raises another vastly more important issue. 

I might go back and refer to the concept of ecosystem manage­
ment. Every time that comes up, we hear considerable discussion 
about the fact that administrative boundaries between various gov­
ernment agencies cannot be applied, but ecosystems go beyond sin­
gle administrative units. 

I think when we talk about the administration, the key unit is 
the relationship between public lands and private lands. 

That is the real administrative issue. If we are going to talk 
about ecosystem management or wildlife populations, we have to 
be aware of the fact that neither of these types of management can 
take place, quote, on the public lands. They simply expand beyond 
the public lands to the intermingled private lands. 

Frankly, one of the frustrations that I have trying to deal with 
Federal land management issues is the seeming inability of so 
many people to comprehend that you can talk about the resource 
and habitat in terms of Federal lands, but you cannot talk about 
the uses of the resource, particularly the wildlife uses, many of the 
recreational type uses, the aesthetic use of those lands, the grazing 
use of those lands, in terms of Federal lands. You have to talk 
about them with an understanding of the intermingled land pat­
terns that prevail throughout the west. 

Of particular concern, in addition to the expanded definition of 
ACEC, is the regulatory requirements that an opportunity be pro­
vided for members of the public to propose specific areas for consid­
eration for designation. 

When you combine this with the expanded definition, I believe 
you have literally set the stage for nearly all areas to be at least 
nominated for ACEC designation, because when you look at the 
long list of characteristics that can qualify an area "special" and 
you allow each of us as individuals to look at those from the per­
spective of what is special to us, you virtually have incorporated 
the opportunity for all ELM-administered lands to be proposed for 
such a designation. 

Let me again reemphasize the problem with the concept of natu­
ral productive capacity, or biodiversity. Again, there is not a single 
natural productive capacity that can be spelled out and defined for 
an individual piece of public land. We have to bring into this con­
cept some notion of what we, the public, the people that are con­
cerned with that land, desire to see that land produce because a 
given piece of land has the potential for a great diversity of produc­
tive capacities. 

We have to define what that capacity is with some relationship 
to what we hope to achieve through the utilization of that land, 
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and under current management concepts, through some relation­
ship to the concept of multiple use. 

Simply in a summarization of what we have in here, we already 
have wilderness area, we have ACECs expanded in this legislation, 
we have national conservation areas, we have CSUs. 

You add all of this together and it really provides the oppor­
tunity, if not the likelihood, of single-designated use for the vast 
majority of the public lands administered by the BLM. Up until 
this date, we have operated on the concept that they were out there 
under the multiple-use concept unless designated for a specific use. 

It seems to me that we are moving toward the point where they 
will be designated for a specific use and very little will be left for 
multiple use. And without being too direct, if I may use the lan­
guage that was used by an earlier panel member today, under that 
approach, it is difficult to imagine any significant livestock grazing 
remaining on the Federal land. 

Mr. Chairman, I plead to you in closing that if there is going to 
be such a serious redirection of the mission of the Bureau of Land 
Management and the management of these lands, that it not be 
done in the name of reauthorization, that it be done through open, 
public debate, through open debate in these halls of Congress as 
to what the proper administration of these lands should be. 

The western livestock industry is, to a degree, unheard of today, 
a partnership throughout the west with many other users of the 
public land including members of the environmental community in 
coalition involving local government as well, that are committed to 
enhance the ability of these lands to meet the multiple-use man­
date. 

Rather than redirect the BLM to become an obstacle to that, I 
would invite you and the members of this committee to join in this 
partnership by maintaining BLM's flexibility in this reauthoriza­
tion bill to support these local efforts to bring true multiple-use 
stewardship and enhancement to these Federal lands. 

Thank you. 
[Prepared statement of Mr. Magagna follows:] 
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Mr. Chairman, I consider it to be an honor to have the opportunity to participate today in a 

discussion that is of great importance to not only the western livestock industry, but the 

economies and lives of those in the rural West. 

I am Jim Magagna, a Wyoming rancher, and Immediate Past-President of the American 

Sheep Industry Association and Past-President of the Public Lands Council. I am testifying 

today on behalf of the Public Lands Council. The Public Lands Council represents 36 affiliate 

organizations in the 14 western states and the American Sheep Industry Association, Association 

of National Grasslands and the National Cattlemen's Association. 

The Public Lands Council represents the 31,000 American families who have their lives 

invested in and dependent on the public/private partnership of federal lands livestock production. 

This public/private partnership provides the foundation to manage successfully the complex 

assets of mixed ownership as a single unit to achieve common goals that include. responsible, 

managed production from renewable resources, while maintaining and improving the provisions 

of Mother Nature. 

Many components of H.R. 1603 would severely curtail one's ability to manage the resource 

consistent with the multiple use and sustained yield mandates of the Federal Land Policy and 

Management Act (Fl.PMA). HR 1603 aids a movement that airos to do away with commodity 

production in the West. Those who advocate many of the destructive elements of H.R. 1603 are 

perfect examples of people who do not live in or understand the West and are trying to dictate to 

those who do how we should live our lives. Although these individuals may be well-intentioned, 

they clearly do not comprehend- or choose not to comprehend- the economy of the rural West 

and that federal lands cannot be viewed and dealt with in a vacuum. Mr. Chairman, the federal 

lands in the West are concretely tied with the local economies and livelihoods of those who live 

and work in our western communities. 

Under H.R. 1603, the multiple use mandate of FLPMA would be abandoned. Rather than 

emphasizing broad multiple use and sustained yield principles, this bill would give unjustified 

preference to a small handful of selected resources on the federal lands. If this is permitted, the 

fragile spending practices on recreational pursuits would replace the extensive array of multiple 
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use activities that create new, taxable wealth every year and add stability and diversity to the 

local rural economies of the West. 

Debate on the management of the public resources in the West includes positions that 

represent opposite ends of the field of thought. At one end, the public resources are viewed as 

expansive, untapped sources of profit to be exploited with no regulation other than forces of the 

free market. At the opposite end is the belief that the resources in the West are too limited and 

grandiose to suppon any human entity and should be impervious to human harvesting and set 

aside for eternity by the most sttingent laws and regulations that can be instituted. The challenge 

for policy makers in the West is to find a balance between these diamettically opposed views, a 

balance that provides the most good for the most people in the long term. 

The principle of multiple use and sustained yield has served us well in meeting this 

challenge in the past. This priciple embodies decisions based upon trade-offs between 

competing interests. In its purest form, the mutiple use principle favors neither end of the 

spectrum of thought. Rather, it charts a process whereby solid decisions are reached that 

consider human~ and the land's capability to suppon those needs. Unfonunately, the term 

is often misunderstood. A careful reading of the Multiple Use and Sustained Yield Act, with 

particular attention to the definition, would clarify the true meaning of the Act to those who 

misunderstand it or misrepresent its charge. 

Simply put, a substitute for the principle of multiple use as a guide for managing public 

lands not that has not been reserved for a distinct purpose by Congress or the Administration has 

not been found. Multiple use and sustained yield is, until the collective will of the public decides 

otherwise, the law of the land. Charting a new course which runs contrary to the purpose of the 

existing law, as HR 1603 attempts to do in many ways, is not the answer to the problems we 

have in managing the federal lands. While I do not always side with the decisions of the Bureau 

of Land Management, it has proven to be an agency that is very capable in applying this 

principle to its management responsibilities. The economic viability of the western states and 

the continued protection of our environment depend upon the ability of the BLM to discharge its 

duties with the mana~:emeot flexibility afforded by this principle. The multiple users of the 
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federal lands and the general public have what is needed to sustain the health of the environment 

and viable, rural western economies; let's follow through with this rather than abandon the 

multiple use mandate with constrictive, single use mandates. 

Specific Concerns 

The members of this Committee need to give careful thought to what they do. Very little of 

HR 1603 can be said to improve or protect the environment. Much of the on-the-ground actions 

are already occurring and impediments to rangeland and wildlife improvements lie in lack of 

funding or bureaucratic delays, not in an unwillingness of federal lands users to address 

environmental concerns. This bill adds very little to the public welfare and takes a lot from the 

economic bases of the western states. While characterized as a reauthorization bill, HR 1603 

amends FLPMA in several major areas. 

The expanded definition of Areas of Critical Environmental Concern (ACECs) could easily 

be used to prohibit ongoing productive uses of the federal lands and definitely limit such uses in 

the future. In addition, despite the assurances established in the legislative language that this bill 

would not create "buffer zones" around existing protected federal areas, that is precisely what 

this bill would do --create buffer zones. The definition and purpose of ACECs are too broad and 

vague to provide meaningful management guidance. 

The section which designates Conservation System Units (CSUs) would be amended to 

include any component of the National Park System, National Wildlife Refuge System, National 

Wild & Scenic Rivers System, National Trails System, National Wilderness Preservation 

System, or a National Forest Monument. This addition would effectively require that buffer 

zones be created on all BLM lands adjacent to these CSUs. The tremendous impact on multiple 

use is illustrated by the fact that these CSUs would encompass more than 264 million acres of 

wilderness, parks and wildlife refuges, and over 39,000 miles of rivers and trails. 

Under Sectipn 4· Major Uses and Inyempries, number one of the Defmition section, 

beginning on line 23, is an onerous one. It is amended by striking "fish and wildlife 
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development and utilization," and inserting "maintenance of plant communities, maintenance of 

fish and wildlife populations and habitat, and utilization of fish or wildlife populations." 

"Maintenance" can easily be interpreted as maintaining the status quo, which would tie the 

Agency's hands and severely limit its ability to act. In addition, it could easily ttanslate to the 

adjacent private lands, which would be considered a "taking." A very poor public policy, and a 

terrible private policy. 

In addition, this bill skews BLM's mandate away from multiple use by requiring an 

expanded focus on plant and fish and wildlife "protection and "enhancement." These terms 

ttouble us, Mr. Chairman. Exactly what are we going 10 protect and enhance, and who's going 

10 pay for it? This aspect certainly seems to have been addressed more than sufficiently by the 

Endangered Species Act. 

HR 1603's Stipulations for Professional Qualifications would severely restrict the 

President's ability to appoint the top leadership of the BLM. If the President can't retain the 

authority to appoint top level managers that have the qualifications and background to implement 

Administtation policies and deal with career Agency employees, bureaucratic gridlock within the 

Agency will worsen. 

Regarding ACEC Regulations, HR 1603 would, by regulation , allow the Secretary to 

provide an opporrunity for members of the public to propose specific areas for consideration for 

designation of ACECs. This certainly throws the ttain off the ttack. This should be done in the 

appropriate land use process. This son of regulatory designation of ACECs would circumvent 

the correct process. The prospect of these protective zones being designated around national 

parks and wildlife refuges through BLM 's land use planning process, without Congressional or 

administtative review, is very troubling. The bill's sponsors can't achieve this through the 

appropriate legal mandates , so they attempt to simply alter the defin ition of an ACEC in HR 

1603. Buffer zones would surely be created, the stated objective of these ACECs is too 

ambiguous for progress of any son , and the public would be saddled with another impediment to 

utilizing the management tools current Jaws provide. 
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If enacted, Section 319· Reconiation of Claimed Rights-of-Way would be extremely 

damaging. It would creare an overly complex, confusing and costly process to dererrnine the 

validity of RS 2477 rights-of-way that cross federal lands. The requirement to record these 

claimed rights-of-way by January 1, 1994 would place an unbearable burden on stare and local 

governments throughout the West. Furthermore, the paragraph pertaining to rights-of-way, 

beginning on line 4 of page 17, appears to be a pre:emptive strike .. . a decision being made 

before going to "court." Most importantly to the federal lands livestock industry, ~of these 

rights-of-way provide the Wllx fonn off access for producers to access their privare and/or state 

lands. This access is a ncccessity to do business with the "checkerboard" pattern of lands in the 

West. 

Section 18· Manacemcnt of Public Lands Relating to Natural Prosiuctiye Capacity, which 

centers on the nebulous theory of biodiversity, is simply bad science. This won't benefit any 

user or the resource, only diminish both. What is. the definition of "natural productive capacity"? 

This opens a .vm wide door and can be interpreted differently from one reader to the next. How 

would this be tied into productive management of the land when we don't even have a clear 

definition of what is desired productive capacity? This clouded language serves no purpose in 

any bill; it would only stonewall productive management and use of the resource. 

Lastly, Section 19, regarding National Conservation Ar;as, is once again an attempt to 

circumvent the Wilderness Act by designating NCUs (Wilderness areas) without going through 

the correct process. Blatantly ignoring the appropriate land planning doctrines as this section 

does only expedites the process of degradation on the federal lands. Such undefined, broad 

definitions greatly increase the potential for all federal lands being classified as NCUs (or, in the 

same regard, CSUs or ACECs). 

Today's West is a far better place than it ever was a hundred years ago due to generations of . 

people making a continuing commitment to improve their homes and livelihoods for their 

children. A commitment built on a public/private partnership to produce significant food and 

fiber through the environmentally friendly harvesting of our renewable resources while 

managing successfully to improve the watershed, the wildlife habitat and wildlife populations. If 
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the public wishes to continue this success, we must be aware of this bill that began as a simple 

reauthorization and has meiiiiDOiphosed into a lengthy proposal for major changes in BLM land 

management and a stockpile of various special interest agendas that arc unjust and untested. 

Current BLM planning mandates, if correctly adhered to, arc sufficiently adequate to meet the 

need for services of the federal lands for all interests. Debate on the management and uses of the 

federal lands is justified, but let's be accountable to the mandates which arc in place, which arc 

clearly defined and provide the most good for the most people in the long term. 

Mr. Chairman, I thank you for the opportunity to present to you today the views of the 

Public Lands Council. 
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Mr. VENTO. Mr. Hook. 

STATEMENT OF DAVID L. HOOK 
Mr. HOOK. Mr. Chairman, I would like to thank you for the op­

portunity to testify on this legislation. Our organization has signifi­
cant concerns about what you are proposing for H.R. 1603. 

We also see it as yet another blow in the concept of multiple use. 
We do not want to see any further singular-use designations of 
public land. There has already been far too many areas withdrawn 
from multiple use. This has impacted our recreation significantly. 
Our standing in this debate stems from our use of public lands for 
responsible, legal, and lawful recreation and, of course, other uses. 

Our concerns on the legislation basically compose a number of 
items. The validity of a time limit in our opinion is legally ques­
tionable. We would prefer that this would not be placed on the as­
sertion process. However, if it must be, we would prefer that it be 
at least one-fifth as long as R.S. 2477 was in effect or 22 years or 
terminating in the year 2015. 

Second, every assertion supported by government map or any 
other publication dated or copyrighted by 1976, or date the law was 
withdrawn, should be deemed valid. 

Third, an instrument of title or patent should be issued by the 
U.S. Government for each R.S. 2477 right-of-way documented or 
validated by this process. 

Appeals of those positions should be left to the courts. We feel 
very strongly that setting up a two-tier, involved appeals process 
will just create another quagmire and gridlock of the process like 
what is growing for the current appeals process of national forest 
plans and projects. 

Fourth, we feel strongly no access should be closed or discon­
tinued without an impartial and full investigation of an inventory 
of R.S. 24 77 potential. There is something that has not been done 
well in the past. 

The BLM, and in some cases the Forest Service, have done very 
poor jobs of investigating and inventorying R.S. 24 77 potential of 
various areas that have been withdrawn. We ask in the future that 
full attention be placed on any further areas as far as travel man­
agement and so forth, that all the possible R.S. 2477s be 
inventoried and treated as possible right-of-way assertions prior to 
closing any additional areas off. 

And last, we ask that the languages of Idaho H.R. 388 passed in 
1993 and signed into Idaho law should be incorporated in order to 
provide guidance for agency actions. 

Ultimately, Mr. Chairman, we would prefer that the validation 
process be handled on a state level, as they can more carefully go 
over and consider local impacts in this process. But at any rate, we 
do ask that you consider our suggestions in this process. 

Thank you, Mr. Chairman. 
Mr. VENTO. You are welcome. 
[Prepared statement of Mr. Hook follows:] 
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Utah Four Wheel Drive Association 
United Four Wheel Drive Associations 

Mr. Chairman, and members of the Subcommittee, I would like to thank you for 
the opportunity of giving testimony on Congressman Vento's bill. I am here to express 
feelings of concern. 

We have studied RS 2477, its history, application, and impact on our activities. The 
information has been submi.tted to the BLM and to several Congressional offices. RS 2477 
granted rights-of-way over unreserved federal lands which were a type of easement which 
diminished the rights of the Federal Government while keeping title to the land itself in 
Federal hands. RS 2477 was only one of several grants made in the last 200 years. Other 
examples include Homesteads, Land grants for Railroads, Public Buildings and Veterans 
of Wars, and rights-of-way for ditches, canals, and highways. 

Our standing in this debate stems from our use of public lands for responsible, legal 
and lawful recreation, and other uses. The right to cross or access federal public land was 
never questioned prior to the passage of RS 2477 which merely granted and acknowledged 
the right to create, delineate, . modify and otherwise construct suitably improved routes, 
travelways, and other highways across public land. Before the passage of RS 2477, persons 
had a right to cross public land, but did not have a right to improve or modify the 
travelway. Later questions concerning the right of passage were answered by the Unlawful 
Enclosures Act of 1885, which protected the freedom of travel over public lands. 

The combined effects of the land and property rights grants and the act of 1885 
have led to the present situation - the Federal government owns the title to the land, 
however it does not own the wildlife, minerals, highways or access rights, water, or grazing 
or other use rights. These have been granted or sold by the Congress. Laws of property 
as developed by Congress and the Courts preclude the government or other land owners 
from selling or transferring rights or property which is not owned by the seller or have 
been previously transferred. This protects the buyers or grantees. Congress has previously 
recognized and protected valid existing rights. The Union Pacific Act of 1862 is frequently 
~ited as is the saving provision of FLPMA. 

Chorter Member of TREAD UGHTLYI 
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We feel that Mr. Vento's legislation is at variance with these traditions by specifying 
extremely short registration periods, encouraging extremely prejudicial determinations, and 
giving no or bad guidance concerning agency timetables for action and determination of 
validity criteria. We ask specifically for the following changes: 

1. The validity of a time limit is legally questionable. However, if included, it should 
be at least one fifth as long as RS 2477 was in effect - 22 years or 2015. 
2. Every assertion supported by government map, or any other publication dated or 
copyrighted before 1976, or date of land withdrawal should be deemed valid. 
3. An instrument of title or patent should be issued by the U.S> Government for 
each RS 2477 right-of-way documented or validated. Appeals of those positions 
should be left to the courts. 
4. No access should be closed or discontinued without impartial and full investigation 
and inventory of RS 2477 potential. 
5. Languages of Idaho HB 388 1993 as passed and signed into Idaho law should be 
incorporated in order to provide guidance for agency actions. 

In summation, we would prefer the entire validation process be administered by the 
individual states rather than the Federal Government. 

Again thank you for this opportunity. 

Respectfully, 
David L. Hook, Dir./Legislative Liaison 
United Four Wheel Drive Associations 
(717) 246-2162, fax:(717) 244-1693 

Charter Member of TREAD LIGHTLY! 
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Mr. VENTO. And finally on this panel, we have Mr. George Early 
with the BLM Lands Foundation. 

Mr. Early, your testimony is in the record. 

STATEMENT OF GEORGE EARLY 

Mr. EARLY. I represent the BLM Lands Foundation whose pur­
pose is to encourage sound environmental management of BLM 
lands. I am commenting on the newly added Section 19 of this bill. 
BLM Lands Foundation is very pleased and encouraged by the ad­
dition of Section 19 to this bill and appreciates the opportunity to 
comment. 

The purpose of Section 19 is to identify national conservation 
areas with public participation within 3 years. There is indeed a 
desperate need for this identification, retention, and protection of 
outstanding areas, crown jewels, treasures or whatever you want 
to call them, on public land. This need has been dramatically 
shown by the current battles over the East Mojave. 

This identification can and should be done only through legisla­
tive mandate. As commendable and necessary as this identification 
is, it will surely accelerate one very serious and disturbing prob­
lem. That problem is the continuing movement to take BLM's best 
lands away from them and give them to other agencies, primarily 
the Park Service. 

Section 19 is going to encourage this damaging trend unless 
some mechanism is built into this bill to stop these transfers. I am 
going to suggest a solution, but first, let me give you a little back­
ground on transfers. 

Four national environmental organizations have, for decades, 
used BLM lands as a grab-bag supermarket for their pet projects, 
mainly costly and unnecessary national parks and monuments. The 
establishment of these parks seems to be an important focal point 
used by these organizations for fund raising. They seem to be com­
pletely uninterested in using their vast influence to insist that 
BLM properly manage these lands in the first place. 

In 1951, BLM had 451 million acres and currently has only 271 
million acres. No better or more current illustration exists of such 
transfers, than those contained in the so-called California Desert 
Protection Act, Senate Bill 21 and House Bill 518. These bills pro­
pose a massive transfer of 3 million acres from the BLM to the 
Park Service. 

The purpose of H.R. 1603 is to improve the management of pub­
lic lands. It seems to me, transfers proposed inS. 21 and H.R. 518 
are diametrically opposed to the stated purpose of H.R. 1603. How 
in the world can we improve the management of BLM lands if we 
continue to undermine the agency by taking away their outstand­
ing lands piece by agonizing piece for no good reason. 

The transfers proposed inS. 21 and H.R. 518 set an awful prece­
dent, someone should stand up and stop it. If the proposed trans­
fers in S. 21 and H.R. 518 are passed, there will be a clamor for 
all outstanding areas identified in Section 19 to be transferred to 
the Park Service. I suggest that a provision be added to this bill 
setting a 10-year moratorium on the transfer of any national con­
servation areas so identified by Section 19. 



206 

The most important thing we can do for sound public land man­
agement in these very special areas is to send a strong message to 
everyone that the transfer game is now over. We also need to legis­
late guarantees that these special areas will be managed in the 
most environmentally sound manner as possible. And I personally 
believe in multiple use with some modification. Let me add that. 

And finally, we must stop starving the BLM. We must give them 
the money they need to do sound environmental management in 
the long run. It will be much cheaper than wholesale transfers to 
the Park Service in the future which are sure to come, unless we 
address this problem now. 

I think Section 19 is something that is very needed and it is a 
great addition to the bill. 

Mr. VENTO. Thank you, Mr. Early. 
You know, Mr. Magagna, I agree with your suggestion that we 

ought to have open hearings and open debate. I thought that is 
what we were doing here. Obviously, this may not be suitable to 
everyone, but we had an earlier hearing on grazing which we in­
tend to act on, and are having an open hearing on this measure 
which we intend to act on. 

And, really, it is in the context of reauthorization. I think what 
we are pointing out here is a number of concerns that continue to 
develop. I noted, Mr. Early, your frustration. I think, obviously, 
that if something is suitable for park designation, it ought to be 
designated a park. But there has been historically, many BLM 
acres that have transferred, some into parks, some to allotments 
and other types of claims, some to be railroad lands, some for ac­
cess claims, and so forth. So it has been very interesting to recog­
nize the changes in terms of loss of land. 

And I think what we are trying to do, obviously, is to address the 
multiple-use role that BLM has in the context of the legislation and 
try to update it in terms of if we are going to designate NCAs. The 
Congress does that. 

All we are suggesting in this language is a study by the BLM of 
what the criteria are or should be. Do you object to that? 

Mr. MAGAGNA. No, my concern is that we are not addressing the 
issue as to what the guiding principle of management should be. 
We are leaving that in multiple use, but we are eroding acreage 
that the BLM has left to apply the principle--

Mr. VENTO. But the point is, I am asking for a study of NCAs 
by the BLM. Do you object to that? I don't understand your sugges­
tion on the NCA language in this bill. All I am asking is for the 
BLM to do a study. Why are you objecting to that? 

Mr. MAGAGNA. My suggestion is, when you take the cumulative 
impact, that what you are doing is eroding what was at one time 
the majority of BLM lands which were managed for multiple use. 
You are taking so many of them out for different purposes through 
the specific mandates that you are doing it that way and we are 
failing to address the impacts on some of uses. 

We are failing to address the economic impacts on local commu­
nities on the public lands states, which I believe there arises an 
issue of equality, of the right of those states to support state and 
local economies based on responsible, productive use of these Fed-
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eral lands, which constitute more than half the land base of several 
of these western states. 

Mr. VENTO. Well, you obviously are not answering the question 
I asked. But the point is that the totality of the bill, doesn't des­
ignate wilderness areas. The conservation units are a definition in 
the bill, referring to existing areas. 

Mr. MAGAGNA. What the bill is asking for is a further identifica­
tion by the agency of areas for special identification. Whether it is 
in the conservation units where you are asking to enhance the 
process of.--

Mr. VENTO. Well, in that regard, the bill says "no portion of the 
public lands shall be designated a national conservation area ex­
cept by an additional Act of Congress." It would still require action 
of Congress. What we have now, as I have said before, is that 
Members are introducing bills for NCAs right now to Congress. 

There are two or three such bills that have been introduced per 
session and what we are trying to do is get the BLM to focus on 
what the common characteristics of NCAs should be in order to 
have some guidance so that we know what would be appropriate 
and how they would be managed. 

So you may have an argument with an NCA, lou may want to 
come in and testify against that, but this bill isn t the one that is 
doing it. All we are doing is trying to understand the commonality 
between those that exist and those that might be proposed in the 
future. 

Mr. MAGAGNA. What I see that particular language as doing is 
setting the. stage through that type of identification of commonality 
for a much more active nomination and designation of conservation 
units. 

Mr. VENTO. You would rather, in other words, operate, as we 
have been, on this on an ad hoc basis and not have any common 
characteristics? You prefer that? 

Mr. MAGAGNA. I would prefer that. 
Mr. VENTO. I was trying to understand, but I do not understand 

that. And you would prefer that we not refer to the other lands 
that are conservation units in this bill in terms of BLM trying to 
address its management scheme in terms of where it interfaces 
with those areas; is that correct? Whether they be wilderness, 
parks, wildlife refuges, you prefer that we act as if we are blind 
to that? 

Mr. MAGAGNA. I don't think we act as if we are blind to it, be­
cause I think what we are doing is encouraging the expansion of 
those areas, perhaps not the expansion of national parks or wilder­
ness areas--

Mr. VENTO. What are we expanding? 
Mr. MAGAGNA. The overall designation of BLM lands for more re­

strictive use. 
Mr. VENTO. Well, we are talking about compatible land plans 

where it is not as if something has been designated as wilderness. 
You don't want to encourage the administrative problems by virtue 
of what you do on the other side. . 

Mr. MAGAGNA. Let me suggest that along with that on one side 
of the spectrum, there also then arises the need to identify a large 
blocks of intermingled private lands that have been identified for 
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particular types of production and do some coordination to make 
sure that other lands aren't being managed in a way that is harm­
ful to that. 

Mr. VENTO. Well, I think that that is possible. If I had included 
any language like that in this bill, there would have been an up­
roar in the west that would not have stopped. Language that BLM, 
in terms of doing its land management plans, ou~ht to consider 
what is going on in terms of the private land intermtxed. 

I don't know what the right language would be for that, but I tell 
you, based on the sort of interpretations I'm getting on what I did 
here, if I had put that provision in, we probably would have had 
a revolution. I found that statement, quite frankly, incredible, in 
terms of what you wanted me to do, what we should do in this par­
ticular bill. 

Mr. MAGAGNA. I am simply suggesting, Mr. Chairman, that if we 
are going to view parcels of land in terms of their impact on adja­
cent parcels because they happen to be a wilderness or a conserva­
tion unit, then it would seem entirely appropriate that we view 
other parcels of Federal land in terms of the impact of their man­
agement on the current uses being made of private lands. 

Where that Federal land is critical to the viability of the 
activity--

Mr. VENTO. Unfortunately, we can't go by current uses. It might 
be passive today, but the plan has to be commensurate with pri­
vate property rights. The plans are already in there. So the very 
language that you suggest would perhaps sharply limit individual 
property rights. I understand the concern you have, but I think the 
general plans that already exist in terms of resource management 
plans supposedly already address that. I didn't know that there 
was a problem or as big a problem. 

Mr. MAGAGNA. Supposedly. In reality, they often do not address 
that. 

Mr. VENTO. Well, by changing the language, I think it is sort of 
a two-edged sword here, that you are suggesting we ought to try 
to improve that language, I guess. 

Now, let's see, I have a question for Mr. Hook. Would you agree, 
Mr. Hook, that it is difficult to inventory R.S. 2477 potential when 
the Federal agencies do not know where assertions may be made? 

Mr. HOOK. Well, Mr. Chairman, I think we have in our records 
at least as far as the maps that have been available from the past, 
from all of the routes, all of the roads and so forth that could be 
documented under this process that meet the criteria. 

Mr. VENTO. Well, would you be satisfied if we just went to the 
existing map resources we had and had a review of those, and if 
it isn't on a map, if a road isn't on a map, then you suggest that 
that ought to be guidance for BLM in terms of making the deter­
minations as to R.S. 2477, period? 

Mr. HOOK. No, sir, not totally. When you have a number of situa­
tions that come up in a situation like that, if you are going to make 
an assertion, you have to prove that that road existed and was on 
unreserved public land prior to 1976 or before the land was re­
served. 

Now, to do this, you have to show it was on a map, or document 
prior usage or prior construction or something like that. 
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Mr. VENTO. What is wronJ(! I guess I misunderstood your ques­
tion. But isn't that exactly what is required? Shouldn't the national 
government, the public land managers, have an assertion, an af­
firmative action be made to make that particular claim? 

Mr. HooK. Yes, sir, I believe it should be. But in the past, a lot 
of these situations were ignored, when in fact the management 
agencies knew that a certain amount of eligible R.S. 2477 highways 
existed. 

Mr. VENTO. Well, has the burden ever been on the BLM to make 
the assertion for the individual or entities that wanted to have the 
rights-of-way? When was that burden on the BLM? Throughout its 
history, has it ever been on the BLM to make that assertion? 

Mr. HooK. It should have been, Mr. Chairman, because--
Mr. VENTO. Well, and you are going back to 1866 now, it never 

has been. So now you are suggesting that the assertion should be 
that the BLM should prove the negative. 

Mr. HooK. Well, one of the problems we have in this process is 
an area is designated wilderness, and then a lot of people have 
been in an uproar about R.S. 2477 that somebody might claim an 
assertion within a wilderness study area or within a wilderness 
area. Isn't it logical that when these areas were designated and 
studied and a scoping process went forward, that all of the possible 
R.S. 2477s were identified before the area was designated, so this 
problem would not arise in the first place. That is my point, Mr. 
Chairman. 

Mr. VENTO. So are you saying that there should be no right-1 
think you are not saying this-that the BLM should have been re­
sponsible for knowing that there were assertions. On various occa­
sions where they know that that problem exists, are you suggesting 
that they avoid it, the known routes in terms of BLM wilderness? 

Mr. HooK. Yes, sir, that happened in many occurrences, many 
situations. Not only BLM, but Forest Service. 

Mr. VENTO. The only remedy to that is when it is being studied, 
if the individuals had a right, they could have asserted that par­
ticular right, couldn't they? I mean, during the study process at the 
very least, before designations, they could have attempted to assert 
the right and it goes through an adjudication process which ulti­
mately ends up in court if you are dissatisfied with the BLM ad­
ministration; is that it? 

Mr. HOOK. Yes, sir, that is correct. 
Mr. VENTO. So those are problems past. I can't go back. But I 

think what we are trying to do is bring this to a conclusion so we 
have a codification, a recordation of what exists. And you suggest 
that we go through 22 more years, in other words, something like 
the year 2015, to determine whether there are any rights estab­
lished prior to 1976 that would fully be about 40 years after the 
law had foreclosed and extinguished the right to obtain a new 
right-of-way. 

Mr. HOOK. Mr. Chairman, I don't know what the proper period 
would be, but certainly until the beginning of the year is not nearly 
enough time for people to bring these assertions up to date. 

Mr. VENTO. Well, frankly, I don't know that it is not right. I am 
not convinced it is not correct. If people have a right-of-way and 
they want to assert it, they should be aware of it. So I guess it is 
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a question of whether we live in an age of modem communication 
or we still live in horse-and-buggy age in terms of communication. 

Yes, this has been something that has been reported actively and 
has been an active issue in the States that are affected by it, so 
that most people are aware of it, especially since we are talking 
largely about public entities. Now, of course to make a claim is not 
to establish the right. But that certainly would protect anyone dur­
ing that period of time. 

So I don't know what the time is, but I wonder since we worked 
on this since 1991 why 6 months isn't enough time or 8 months 
isn't enough time. 

Mr. HooK. Clearly a lot of people feel that it is not nearly enough 
time. I mean this whole process has come to a head in recent years. 
A lot of people have gone through a learning curve on R.S. 24 77 
and I disagree that everybody knows about it. I know a whole lot 
of people who do not or are not well-versed in it at this point. 

Now, I think before you can deny people due process by a hasty 
cutoff date, I feel this needs to be fully processed through land 
management agencies and people should be given an adequate time 
to bring their assertion possibilities up to date. And clearly 6 
months is not long enough. 

Mr. VENTO. Well, I agree with adequate time, but I don't think 
2015 is or 2017 or whatever it is in your suggestion, is in any sense 
reasonable. 

Mr. HOOK. We only threw that out as an arbitrary point, Mr. 
Chairman. I don't know what the proper time is. 

Mr. VENTO. Any point is going to be arbitrary. So in any case, 
Mr. Hook, I think that the issue is that we are really trying to deal 
with legitimate rights here and bring this to a closure in terms of 
recordation. 

Mr. Early, you suggested a ten-year moratorium on transfers of 
land from BLM to other agencies. I assume you are referring to a 
moratorium on administrative transfers since we can't bind future 
Congresses. 

Mr. EARLY. I suppose I am. I realize you can't do that. It is just 
frustrating to me to see the lands parceled off and not give the 
agency time to do proper management. I have been in many re­
source offices, many district offices, and I can tell you the morale 
of a lot of staff people in the BLM is pretty low because of particu­
larly this California bill. 

And they are just almost paranoid about identifying their out­
standing areas because they feel they are going to lose them to the 
Park Service. I feel this is an important issue. I don't really know 
quite how to deal with it. I guess you really can't put a moratorium 
on transfers, but if there is something you could do to try to dis­
courage this tendency to transfer their outstanding lands away 
from them, I think it would improve their morale and their man­
agement of all public lands. 

Mr. VENTO. Well, I think the congressional decisions are based 
on their perception of the way that BLM manages lands that are 
under their responsibility. And so that sort of leads us to the con­
clusion of this panel and to hear from the new director. I thank you 
all for your testimony. 
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We are trying to notify members. We will take a ten-minute re­
cess so Members have a chance to come to the meeting so they can 
hear the Director. 

[Recess.] 
Mr. VENTO. The subcommittee will resume its sitting. 
We are pleased to welcome James Baca, new director of the 

BLM. I was pleased previously, yesterday really, to get acquainted 
briefly with him. I have also looked over his testimony and am 
aware of his interests and dedication and his good faith in terms 
of dealing with me as the subcommittee chairman and with all the 
members of the committee. 

Jim, I appreciate the fact that you had a conflicting responsibil­
ity. Frankly, we have held up the hearing on this reauthorization 
bill waiting on the Senate to act on your confirmation. I might say 
that I had hoped that that would have occurred sooner, but in any 
case, we fortunately have time to work out and to work together 
on many of the issues that are before us. 

In the past, my experience has been that the BLM has had a 
rather tepid, if any, legislative program before the Congress. And 
in speaking to the Secretary about the Department of the Interior, 
I think that was pretty well reflected in terms of the overall legis­
lative program. 

It is my hope and expectation, and I hope it is a goal that you 
share, that you will attempt to develop a sound authorization legis­
lative program, as well as asking for the money to do things, which 
of course is fundamental to carrying out the various substantial re­
sponsibilities that you as the director share with the Secretary, and 
which you specifically are charged with-I hope that's a substantial 
amount of the workload, Mr. Baca. 

We have been concerned that many BLM issues, not just with re­
gards to the Pacific Northwest, but with regards to many other 
matters, have been left at rest or in controversy, even some of what 
I think are or should be rather routine in terms of common-sense 
land management. The result is a great deal of controversy about 
things addressed in this reauthorization bill. 

And so I hope that we can begin to establish the type of commu­
nication between ourselves and between the constituents that we 
represent and constituencies that are affected by public land man­
agement. I think BLM, with the Organic Act, was given a rather 
good framework, which in my eyes and the eyes of many, has not 
met its full potential. 

And I think that while there have been a lot of positive efforts, 
that the cumulative effect is that BLM has fallen short of the ex­
pectations that were raised in passing the legislation. Some of the 
response in the reauthorization bill that I have submitted attempts 
to improve matters at least on some points, but not on all points. 
In any case, we would very much look forward to your work and 
want to work with you as you gain an understanding and gain a 
better grip on the operation and work of this land management 
agency, administratively from the professionals and on the ground 
with its constituencies. 

We know of your excellent record, incidentally, in New Mexico, 
working in a land management role, so we know that you come 
with a sensitivity and background which is reflective of the vast 
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majority of the constituency that is impacted by this legislation and 
by the laws and administration of the BLM. 

So without further being said, Mr. Baca, welcome, and )'OU have 
my commitment for a good faith effort to work with you. Welcome. 
Your statement has been made part of the record. 

STATEMENT OF JIM BACA, DIRECTOR, BUREAU OF LAND 
MANAGEMENT, DEPARTMENT OF THE INTERIOR 

Mr. BACA. Mr. Chairman, thank you very much. 
Usually I wouldn't read a statement, but it is pretty short. It is 

pretty concise. So if you don't mind, I will go ahead and read it. 
I appreciate the opportunity to appear here today to discuss H.R. 

1603 which relates to the appropriations for the Bureau of Land 
Management and to its management of the public lands. 

We recognize, Mr. Chairman, that you and this subcommittee 
have spent considerable hours addressing BLM reauthorization leg­
islation. We appreciate your commitment to providing a good road 
map for the future for the Bureau of Land Management. That is 
a commitment that we will share. 

The administration supports a comprehensive reauthorization 
bill for the BLM and would like to work with you in addressing the 
provisions of H.R. 1603 that go beyond reauthorization. At this 
time, we request your consideration of a short-term reauthorization 
while we work with you and your staff to address a broad range 
of issues facing this agency. We will then submit our recommenda­
tions to you in a report. 

At the United Nations Conference on the Environment and De­
velopment last June in Rio, the United States and 176 other na­
tions agreed to operate by the principle of sustainable development, 
to promote sound economies andjrotect the environment. BLM has 
actually had that mandate, calle multiple use and sustained yield, 
since the Congress passed the Federal Land Policy Management 
Act in 1976. 

But a great deal of work lies ahead before we meet that goal. The 
provisions of H.R. 1603 are designed to achieve better quality and 
more effective management of BLM administered lands. Those pro­
visions are crafted to address issues such as how the BLM should 
use special designations to protect fragile and extraordinary re­
sources; whether the Bureau's resource management plan should 
be updated on a specific schedule to be made more responsive to 
current needs; how soon we can work out equitable solutions to the 
problems such as R.S. 24 77 right-of-way assertions; and what 
should be the relationship between the ELM-administered lands 
and other lands. 

We think that these issues need to be addressed and we are 
eager to work with the committee to work out the best approaches 
and solutions. Other agencies, such as the Department of Agri­
culture, are also affected by this bill and will join us in addressing 
these and other issues raised in this bill. 

For this reason, the new administration is reevaluating how the 
varied and valuable public lands should be managed in the balance 
of the twentieth century and into the twenty-first. 

We expect to present to Congress in the not too distant future 
a proposal that would promote ecosystem-based approaches to 
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managing the public lands. This is especially important in the arid, 
semi-arid, and sub-humid landscapes of the American West. Among 
other issues, we are considering provisions for cost-effective part­
nerships with other agencies, states and nongovernmental organi­
zations; collaborative research and monitoring projects with the 
proposed National Biological Survey; assistance to western commu­
nities in anticipating and adjusting to changing resource conditions 
and trends; development and implementation of integrated environ­
mental and economic accounts for an ecoregion, such as the Colo­
rado Plateau, as a collaborative effort with other Federal agencies, 
states and local governments; and guidance for fair pricing for the 
use of Federal lands and resources; and creation of a BLM founda­
tion to provide nongovernmental support for BLM programs. 

AB you can see, this is a full menu and will take some time to 
develop. We are already working on it, listening and gathering 
good ideas. 

Consistent with the direction given to us by the President and 
Secretary Babbitt, our goal is to enhance the protection and sus­
tainability of the resources that we manage. In addition, we want 
to manage those resources so as to provide a fair return to the tax-
payer. · 

We also want full public participation. We want to hear from the 
people who really own these lands. We know that the Chairman 
and the subcommittee share these goals and we look forward to 
working with you to develop a bill that reflects the work you have 
done as well as many of the suggestions that we may offer. 

Mr. Chairman, that is my completed text, and I guess the only 
thing that I would add to it at th1s point is that we know that the 
West is changing and we know that BLM is going to have to 
change along with it. And we are willing to do anything it takes 
to get it done. 

Mr. VENTO. Well, thank you very much. You obviously have ar­
ticulated a significant mission and I think reframing of the vision, 
any one of these, would be very substantive changes. But taken to­
gether in terms of their context, I think it does hold hope for rather 
a full legislative program. 

One of the things we are always tempted to get involved with is 
the discussions between the various committees in Congress, 
whether appropriation or authorizing. But needless to say, I just 
want to assure you that I think with the commitment of the Ad­
ministration to resolving problems like the reauthorization, and 
there are other outstanding issues like R.S. 2477 or even some­
thing heated like grazing, I think that much of our jurisdictional 
jousting will be arrested. 

We really are looking for finally resolving the policy questions. 
We want to play a role. The members of the Natural Resources 
Committee, and specifically this subcommittee, are here because 
they want to play a role in terms of these issues. I would just sug­
gest that we don't expect you to take on our jurisdictional fights 
with the Appropriations Committee. We have a couple of tools to 
do that. 

But I think that in moving forward on some of these policies, you 
want to be certain to engage the members of the committee, includ­
ing myself and my staff, who have spent a lot of work on it as well. 

69-905 0 - 93 - 8 



214 

We don't want to exclude members of the Appropriations Commit­
tee, but we certainly want to do the job that we are expected to 
do. 

I think in the past it sort of frittered away because there hasn't 
been as much of a focus on some of these issues as there should 
have been by the administration. It was really one I think more of 
words than of deeds. How long do you think it will take you to 
evaluate, before you are to come back to us with a more com­
prehensive BLM reauthorization proposal or a program such as I 
discussed? 

Mr. BACA. Senator, I put together a little group to work on it. 
I would assume we can get back to you probably within 60 to 90 
days with our first draft. 

Mr. VENTO. Well, I know that you won't be limited simply by the 
issues that I have raised here but will be looking at other matters 
as well; is that correct? 

Mr. BACA. That is correct. 
Mr. VENTO. You are examining some possibilities of reorganiza­

tion; is that correct? 
Mr. BACA. Congressman, yes, we are. And if I call you senator, 

and if I have, I apologize. I have been over there all morning. 
Mr. VENTO. It is all right. I didn't take it too seriously. 
Mr. BACA. Yes, I think our whole organizational structure, that 

has been sort of an administrative thing, I think, has been under 
way for the last year. I have looked at the documents they have 
come up with. I think there are a lot of good things in them. As 
far as the reauthorization bill goes, I am not sure that that admin­
istrative function necessarily needs to be in there. 

One of the things that I am looking for guidance on the reauthor­
ization bill is perhaps expanding some of the definitions of multiple 
use to make it clear that the BLM can become more, and must be­
come more, than just a development agency. Because in many re­
spects, that is I think how people view us. 

We would like very much to get into the business of recreation, 
of protecting special areas that may not have park status but are 
certainly worthy of protection. The BLM foundation is something 
that most of the rank and file thinks is very important to put us 
on a par with other public land agencies, most of whom have these 
foundations. We are going to need guidance and suggestions on fair 
market pricing, although we think we can do much administra­
tively. And I think the list of menu items may be also too big for 
all we could for BLM, but I don't think there is a better time to 
do it. 

Mr. VENTO. Well, I tend to agree that we ought to move ahead, 
but have to make some judgments about the impact of those things 
both politically and practically. One of the ways I think it would 
be helpful is to exercise existing administrative responsibilities. 
And that is with regard to both the grazing issue and the fees 
charged for it, as well as other controversial issues like R.S. 2477. 

When do you expect the final report on R.S. 24 77 that was re­
quired by the appropriations conference report late last year? 

Mr. BACA. Congressman, I assume that that report will be com­
ing out in about a week, about June 1. 
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Mr. VENTO. So that will be guidance. Have you examined that 
and studied that issue enough so that you can suggest legislation, 
or are you reviewing the possibility of administrative actions with 
regards to R.S. 2477 applications and rights-of-way? 

Mr. BACA. I have not reviewed the document. I just was out of 
town all last week and actually a draft, I think, is sitting on my 
desk at the office. I just did not have time to get through it in a 
timely way. 

Mr. VENTO. Well, let me just suggest to you that I think that if 
there are administrative actions that you could take, I would hope 
that you would review it, review the authority that you have, to 
begin to fill in the blanks. 

The problems that I run into with legislation here, as those that 
are present can recall, is sort of the reaction of some wondering 
what the intentions are, as opposed to the practical impact. Cer­
tainly it is my anticipation that even with the recordation language 
in the legislation, really much of this would be worked out or would 
be accomplished administratively in the field. 

Obviously, you don't want to extinguish someone's claim without 
proper due process in terms of filing time and/or a proper consider­
ation of the merits and facts to be presented and an appeal process. 
Apparently, some have said we have too much due process, and 
here at the same time of course they are insisting that there isn't 
enough, that we have to go until 2015 in order for all of these to 
be recognized. 

So we have some special problems there and I think that any­
thing that is done would hopefully be helpful to allay those con­
cerns. The point is, you can't be a manager if you don't know what 
claims lie against you for rights-of-way. And for that matter, for 
many other issues that are in public lands, it is hard to manage 
them when you have got such outstanding problems that are being 
invented almost daily. 

Another question that I raised is that of dealing with grazing. 
This is dealt with in a separate bill this year, but I hope you agree 
that Congress is going to legislate about grazing. We should do so 
in the authorizing committee, and I hope that we can work out the 
differences on that matter in an amiable way. 

The bill I've introduced includes some new ideas. It doesn't in­
clude the two-tiered system that the President has spoken to or at 
least that Secretary Babbitt reports to me that the President is 
committed to. 

Mr. BACA. Congressman, I think Secretary Babbitt's timetable on 
the grazing fees is probably August or September, to come up with 
his plan. There is a lot of work being done on it, even as we speak. 
People are meeting about it, and I feel that he has stated quite 
clearly that he wants to do this administratively. 

Mr. VENTO. Can you relate at this time of any interest in the na­
tional conservation area designations that Congress has done for 
BLM in the legislation that we have before you? The bill would call 
for the BLM to come up with some specific commonalities between 
the existing national conservation areas and what the criteria 
might be for future reference if indeed Congress decides to des­
ignate such areas. 
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Do you have any views with regards to the NCAs that you can 
share with me today, with the committee? 

Mr. BACA. Mr. Chairman, I don't have a list of criteria. I just 
know that there is probably going to have to be one. That is one 
of the things I think we would like to come back and talk to you 
about. 

I think if we don't have a list of criteria for what an NCA is, then 
it is going to get to be a very sloppy process and it is going to in­
volve a lot of staff time at BLM trying to manage areas that maybe 
were put into the designation that shouldn't have been, or maybe 
there are some areas out there that should be that weren't put in. 

So our staff is working very hard on coming up with some sort 
of criteria for this and I will present it to you. I don't know if Mr. 
Penfold has anything. 

Mr. PENFOLD. I don't have anything. 
Mr. VENTO. He can join you if you wish. One of the issues that 

has blossomed into a significant discussion has been the Secretary's 
commitment to a biological survey. Could you respond to a question 
concerning it? 

What do you see as the impact of the biological survey proposal 
on the Department or on the Bureau of Land Management in 
terms of your scientists and/or the utilization of information from 
such a database or expertise? 

Mr. BACA. Mr. Chairman, the National Biological Survey, as it 
stands right now, is not affecting the BLM in a large way mone­
tarily. I think it is around 6, $7 million with nine or ten FTEs. I 
think we fully support the idea of a National Biological Survey, just 
as we support ecosystems. 

We can't do anything in a vacuum in BLM without knowing 
what the other agencies are doing and I think Secretary Babbitt's 
plan is that when you have a National Biological Survey, everybody 
is reading off the same menu on how we are going to manage 
things. And so I don't think it is a hindrance. Even if it were a big­
ger budget implication for BLM, I don't think it would be a hin­
drance for us. I think it is something that has to be done. 

Mr. VENTO. You know, Director Baca, maybe it is just recently, 
maybe it is just because of the talent that was involved in writing 
the Organic Act, but the BLM has on paper, I think, one of the best 
land management schemes and concepts, in fact, of any of the land 
management agencies, including the Park Service. 

I just think that on paper, when you look at it, it works very 
well. In fact I think it is evident, too, in some of the wilderness 
management objectives and plans that have been put in place. 

I think in some of the documents that BLM has they put forth 
in terms of resources, whether it is fisheries, wildlife, other types 
of habitats, but the thinf that concerns me about it is that often 
there aren't the personne on the ground. 

When you look at an area like the California desert, you realize 
the small number of BLM personnel that are present there, it real­
ly means that the gap between what is written in law and adminis­
trative procedures becomes even greater in terms of not being able 
to execute or carry out that particular mission. At least that is the 
impression I get after having observed it in detail for many years. 
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And I think it has been improving even during the past adminis­
trations, which may not have shared the same views that I do 
about management in these areas, but I think that there really has 
to be some way to build upon their groundwork. I am especially 
pleased to note your discussion of collaborative efforts and how we 
can work to~ether. 

I don't thmk you can hope to grow the BLM into double its size 
within the 4-year tenure you probably will have, but clearly your 
ideas about working with other state governments and other agen­
cies to try and beef that up are good, and I think for instance some­
thing like the biological survey which the Secretary has called for 
would have a big impact on public lands, and so it becomes even 
more important to BLM than it might be to an agency like the 
Park Service. 

Mr. BACA. Congressman, I agree completely. We were over in 
Senate Appropriations this morning and we discussed this a lot. 
Even if BLM were to become the most efficient agency in govern­
ment and were to get as many people on the ground and out of the 
administrative post as possible, we still couldn't hold a candle fund­
ing-wise, on a per-acre basis to what the Forest Service, National 
Park Service, everybody else gets. We are down at about $4 an 
acre. Most of them are up around $15 to $20 an acre in the amount 
of money they expend on management of their lands. 

If we do change in the BLM in the future though, and if we do 
get more into the NCAs, and if we do get into more recreation and 
visitor center types of things, we will have to have some increases 
to meet those demands that are going to be placed upon us. 

And so if BLM is going to change, there has to be some recogni­
tion that it is not going to change without some commensurate ap­
propriation levels to help it change. But I don't think we need to 
get up to the levels of the Forest Service and the other groups. And 
in fact, I think the Secretary wouldn't want us to. I think what he 
wants to see all these agencies in Interior do, is work together and 
share the resources: Its own ecosystem, so to speak. 

Mr. VENTO. Well, beyond that, I think the question is not only 
how BLM interfaces in the Department of the Interior, but also 
interfaces with the Forest Service and Department of Agriculture 
with regard to so many issues. That is another important point. 
But I agree, within the context of how each of the agencies work 
in Interior, that is one of the great pieces of wisdom in terms of 
putting them under one roof and attempting to share the various 
information. It is terribly important. 

Well, I have to go vote. I have seen no other of my colleagues ar­
rive. I am sorry, because we had hoped that this would be an op­
portunity for Members to get acquainted with you. It has been a 
good one for me. I don't know what your schedule is at this point, 
Mr. Baca. 

Mr. BACA. I am pretty free until about 4 o'clock. 
Mr. VENTO. Well, we can recess and then come back and, hope­

fully, I can bring some members with me from the Floor. So if you 
can stay around for about 15, 20 minutes, maybe someone will 
come back and ask a question. Some of them may have been dis­
tracted by the vote on the Floor. So we will recess and then I will 
return. 
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[Recess.] 
Mr. VENTO. The subcommittee will resume its setting with the 

BLM director, Jim Baca. Pleased to welcome another Jim, Jim 
Hansen, the Ranking Member from Utah, and I'll be happy to yield 
to the gentleman. 

Mr. HANSEN. Well, thank you, Mr. Chairman. I apologize for not 
being here sooner. May I ask the Chair, have we had his testi­
mony? 

Mr. VENTO. Yes, I thought it was clear, he had presented his 
statement and went through a number of issues asking for a period 
of time to analyze the legislation further and make recommenda­
tions more broadly, and then pointed out a number of issues that 
are his objectives. And on page 3 of the testimony, which I would 
be happy to share with the gentleman here, he makes some points 
concerning the cost-effective partnership, collaborative research, 
monitoring, and assistance to western communities which I am cer­
tain would be of interest to the gentleman from Utah, and so the 
gentleman can see generally his outline, and supporting generally 
the programs of the Department of the Interior as articulated by 
the Secretary in previous instances. 

Mr. HANSEN. Well, thank you Mr. Chairman. 
Mr. Baca, congratulations on your appointment and we look for­

ward to working with you. Those of us from the West have ·some 
very in-depth concerns about things, as you can well imagine, and 
I am sure you know from your own state. We have very strong feel­
ings about the multi-use concept, we have very strong feelings on 
certain reasonable ways of timber, mining, grazing, all of those 
things. 

I and many of us defmitely feel, contrary to popular belief, that 
many things can be done in an environmentally sound and judi­
cious way. I guess the balance is where we are always concerned 
in the state. Prior to coming here, I was in the state legislature, 
speaker of the house, worked very closely with then Governor 
Matheson, he was an extremely fme individual on a project we 
called Project Bold. 

You may recall, Mo Udall spent some time on that, and very can­
didly, it was too bold at the time because we had to envision what 
would happen to ten other western states. I still recall Mr. Udall, 
Chairman Udall, putting his arm around you one time and saying: 
What do you do in the State of Utah that will affect all of us? 

But you defmitely feel as you have in New Mexico or especially 
on school trust lands, you turned that into a win/win for your stu­
dents. We are trying to do the same thing in some of the other 
western states. I think most of us want to do what we think is 
right for our constituency and for America. 

And I am not going to ask any specific questions because I am 
not in a position to, not hearing your testimony. But I will look for­
ward to working with you on public land issues, BLM issues, and 
hope that we can have a good relationship and hope we can have 
the opportunity to call upon you when we have problems that con­
cern our individual states or the committee or the Minority party. 

Mr. BACA. Congressman, thank you very much. And I am fully 
aware of Project Bold. I met with a delegation, Kevin Carter and 
a crew from the State land office, I guess, about two, three weeks 
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ago. They came by for a courtesy call. And having been in their 
shoes before, I know exactly what they are getting at. 

Mr. VENTO. I would just point out that at the request of Con­
gressman Hansen and Congresswoman Shepherd, the subcommit­
tee had a hearing at about that same time on the matter. And it 
was my impression, Mr. Baca, that BLM and the State really were 
together. It seemed like the BLM had put in a lot of work. 

I think this is one instance where you can say the former admin­
istration and others had provided a good foundation for work on 
this matter, and I might say not least of which was my staff and 
other staff of the subcommittee here, who have done a lot of work 
on the matter. So it is, we hope, in suitable condition and posture 
that we can move on it within the near future. 

We are still looking at it, so if you have any additional comments 
or concerns about it that were not already expressed at the hearing 
on the part of the administration by Mr. Penfold, we hope you will 
let us know. 

Well, I have no further questions myself. I might say there were 
a lot of good intentions on the part of Members to be here, not least 
of which was the Chairman. But as the day wears on, our schedule 
tends to pick up more and more activities, and so it is a real strain 
to break away. 

And of course there was an expectation by some members, I 
think, that you would have been here early this morning, although 
we did announce that we were going to hear you later in the day. 
But in any case, some were waiting here for you or were at least 
here waiting for me and for you this morning. 

Of course, I appeared late. You appeared when you said you 
would. So in any case, that being said, I am sure you will under­
stand the reason that they are not here and I'm sure that you will 
be seeing probably more of them than you might always want. 

In any case, with that said, the meeting stands adjourned. 
Thanks, Director Baca. Thank you, Jim. 

[Whereupon, at 2:33 p.m., the subcommittee was adjourned.] 
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Mr. Chainnan, today we are here to discuss modifications to the Federal Land Management and 
Policy Act. In a state such as Utah, where ahnost two-thirds of the land is owned by the federal 
government, any modification in the way the BLM does business is taken very seriously indeed. 
H .R. 1603 contains new provisions addressing National Conservation Areas and Areas of 
Critical Environmental Concern that will have a direct impact on the economy and lifestyle of 
many of Utah's citizens. I also draw attention to that part of the bill which begins to address 
the significant loss of salt from the Bonneville Salt Flats. Site of several world land speed 
records, salt has been leeching from this area for years as a result of human intervention and 
now this most unique desert area is threatened. I am pleased to see this concern addressed in 
the bill. 

Despite the broad impact of these amendments to FLPMA, however, the focus of opposition to 
this bill appears to be on the provisions addressing R.S. 2477 roads. With Utah claiming 3,815 
out of3,947 of these potential roads, ahnost 97% of the pending applications, Utah has a large 
stake in how the issue of historic highways across federal lands is resolved. 

While the headlines have shouted that this issue will either destroy Utah's economy or put an 
end to the possibility for wilderness designation, I don't believe that this latest battle is about 
access to federal lands. The Federal Land Management and Policy Act already provides ample 
opportunity to receive a pennit for whatever right-of-way may be necessary across federal lands. 
Furthermore, it is well known that the BLM is not stingy about issuing such permits. In fact, 
if an application for an R.S. 2577 right-of-way is denied, it is the BLM's policy to immediately 
offer the opportunity for a FLPMA right-of-way permit. If these things are not true, then 
perhaps we need to revisit those provisions of FLPMA that address rights-of-way. 

I believe that this is an issue of federal land-use planning. If we are to move away from these 
seemingly constant battles of control over western public lands, then it is incumbent upon each 
one of us to collaborate on a comprehensive plan to manage our nation ' s lands. We must set 
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goals and offer direction but also preserve flexibility for our designated caretakers. It is only 
by expanding our management options will we finally begin to avoid the constant battles waged 
over endangered species, water, rangeland condition, timber harvests, wilderness and other well­
known disputes. 

In preparing for this hearing today, I was struck by other things that were happening in 1866 
other than the passage of the language now referred to as "R.S. 2477" . The Civil War had just 
come to an end. Families that had been pulled apart, at times irrevocably, and exhausted by war 
were drawn by the prospect of a new beginning and were heading West in great numbers. The 
country was in great debt as a result of that war and the Congress was attempting to fmd a way 
to pay those debts. But although it was a somber time for the country, something else much 
more hopeful was afoot. We, as a nation, were beginning to plan for the future of our public 
lands. In 1872, for example, the same year that the General Mining Law was passed, a 
farsighted decision was made to set aside Yellowstone National Park to preserve and protect the 
unique natural resources of that ecosystem. 

Now, more than 120 years later, we find ourselves in a similar place. The country is deeply 
in debt. Families are hurting. We must find a way to help this country out of its problems. 
But yet we also must have the courage to stop and look closely at what we have and how we can 
make some of the thougbtful, farsighted decisions affecting our public lands that hopefully will 
endure for another 120 years. Since the Bl.M is charged with managing about 270 million acres 
of this nation's public lands, I think that this bill, specifically as it relates to R.S. 2477 roads, 
is a good place to begin. 

I believe that many of our problems on public lands result from attempting to piece our land 
management policies together in crazy quilt fashion while all the time focusing only on a small 
portion of the hoped-for finished product at a time. The difference is that although a carefully 
planned and crafted quilt is a thing of beauty, land management based not on careful planning 
but on reaction to every crisis only results in holes and ragged edges. It is no surprise that 
federal land management agencies are currently engaged in "gap analysis" to detennine what 
they do !!Q1 know. 

But I hope times are changing. I believe that we as a people have grown weary of the constant 
conflict and polarization. I believe that the creative abilities of everyone engaged in this most 
recent crisis could be better served by planning for the final product instead of attempting to 
force one more piece into an already hopelessly confused undertaking. 

I challenge the very capable witnesses we have appearing before the subcommittee today to tell 
us why R.S. 2477 roads are necessary and how they fit into a sound land management scheme. 
I want to know why the FLPMA rights of way permits that are given out by the BLM like candy 
at a parade are not adequate to serve the needs of the rural west. In Utah, if the wilderness 
designation process is the real target of this lastest crusade, and I suspect it is, then let' s address 
BLM wilderness in Utah. Subterfuge and gamesmanship is a waste of time and resources. 
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In an age where we are beginning to understand the need for great plant and animal diversity 
and the need for management of ecosystems as a unit, we must defme a new paradigm. We 
must fold solid scientific research into our public policy decisions. We must provide a 
foundation for good land management decisions now and into the future. 

I believe that whether some of these roads to nowhere are authorized under R.S. 2477 or under 
FLPMA is not as important a question as whether this fight is a wise use of our human and 
fmancial resources. And a bid to fight for each road under R.S . 2477 would be a long, bitter 
and enormously expensive battle. 

I believe that it is a mistake to allow random and unplanned development of roads across the 
public lands. I am sure that many a town council has regretted the helter-skelter development 
of former decades and would fight indignantly if another entity was given authority to disregard 
without notice the careful city plans of today. 

We need to expand our options, not limit them. To take away discretion is to limit the tools 
afforded our land managers to do the job we so much want done. Yellowstone National Park 
endures not only because of the forethought of a few, but also because of the dedication and 
commitment of the many scientists and managers who have worked to plan and care for all of 
the pieces of the ecosystem. 

In the words of Aldo Leopold, "Quit thinking about land-use as solely in economic problem. 
Examine each question in terms of what is ethically and aesthetically right, as well as what is 
economically expedient. A thing is right only when it tends to preserve the integrity, stability, 
and beauty of the community; and the community includes the soil, water, fauna and flora, as 
well as the people. " 
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STATEMENT 
THE HONORABLE MICHAEL D. CRAPO 

BEFORE THE SUBCOMMITTEE ON 
NATIONAL PARKS, FOREST, AND PUBLIC LANDS 

MR. CHAIRMAN: THANK YOU FOR THE OPPORTUNITY 

TO APPEAR BEFORE THIS SUBCOMMITTEE TO PRESENT 

TESTIMONY REGARDING REAUTHORIZATION OF 

OF THE BUREAU OF LAND MANAGEMENT FOR FISCAL 

YEARS 1994 THROUGH 1997. THE SECTION OF THIS 

BILL THAT IS OF CONCERN TO MY STATE OF IDAHO 

IS THAT WHICH COVERS REVISED STATUTE 2477. 

AS THE BILL IS CURRENTLY WRITTEN, H.R. 1603 

WOULD REQUIRE THAT ALL R.S. 2477 CLAIMS BE 

FILED ON OR BEFORE JANUARY 1, 1994. THIS 

TIME FRAME IS MUCH TOO SHORT. ANY TIME FRAME 

IMPOSED SHOULD ALLOW ALL STATES THE 

OPPORTUNITY TO DEVELOP LEGISLATION AND AN 

APPROPRIATE FILING TIME WITHIN WHICH TO 

REGISTER THEIR R.S. 2477 CLAIMS. 
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IN THE STATE OF IDAHO, ON MARCH 25, 1993, 

GOVERNOR CECIL ANDRUS SIGNED INTO LAW, HOUSE 

BILL NUMBER 388 . THIS ACT RELATES TO 

HIGHWAYS AND FEDERAL LAND RIGHTS OF WAY AND 

AMENDS SECTION 40-107, OF THE IDAHO CODE TO 

DEFINE FEDERAL LAND RIGHTS OF WAY AND AMENDS 

CHAPTER 2, TITLE 40, IDAHO CODE, BY THE 

ADDITION OF A NEW USE, VALIDATION AND 

ACKNOWLEDGEMENT OF FEDERAL LAND RIGHTS OF 

WAY. 

UNDER THIS NEW LAW THE STATE OF IDAHO 

RECOGNIZES THAT EXISTING FEDERAL LAND RIGHTS 

OF WAY ARE EXTREMELY IMPORTANT TO ALL OF 

IDAHO'S CITIZENS. TWO-THIRDS OF IDAHO'S LAND 

IS UNDER CONTROL OF THE FEDERAL GOVERNMENT 

AND ACCESS TO SUCH FEDERAL LANDS IS INTEGRAL 

TO PUBLIC USE . THE IDAHO STATE LEGISLATURE 
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RECOGNIZED THE NECESSITY FOR ESTABLISHING 

FEDERAL RIGHTS OF WAY, TO PROTECT THOSE 

RIGHTS PREVIOUSLY GRANTED TO AND VESTED IN, 

THE CITIZENS OF IDAHO. IT IS IMPORTANT THAT 

THE FEDERAL GOVERNMENT ALSO RECOGNIZE THE 

IMPORTANCE OF THOSE RIGHTS. CONGRESS CAN DO 

THIS BY AMENDING H.R. 1603 TO PROVIDE 

ADEQUATE TIME TO ALLOW FILING ON THESE 

RIGHTS . THEREFORE, I REQUEST THE FILING 

DEADLINE BE EXTENDED TO AT LEAST JANUARY 1, 

1997 . IT IS CRITICAL THAT THIS ADDITIONAL 

TIME BE PROVIDED. JANUARY 1, 1997 WILL 

PROVIDE THAT NEEDED TIME. 

MR.. CHAIRMAN: THE PEOPLE OF IDAHO, THROUGH 

THEIR STATE LEGISLATURE AND GOVERNOR CECIL 

ANDRUS, FORMER SECRETARY OF INTERIOR UNDER 

PRESIDENT JIMMY CARTER, AGREED THAT PUBLIC 
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LEGIS LA TVRE OF THE STATE OF IDAIIO 
Fihy·w<:ond Legislalure Fim Rtp.lar Se-ssion- 1993 

IN THE HOUSE'OF REPRESENTATIVES 

HOUSE BILL NO. 388 

BY STATE AFFAIRS COMMITTEE 

1 AN ACT 
2 RELATING TO HIGHWAYS AND FEDERAL LAND RIGHTS OF WAY; EXPRESSING L~GISLATIVE 
3 INTENT; AMENDING SECTION 40-107, IDAHO CODE, TO DEFINE FEDERAL ' LAND RIGHTS 
4 OF WAY; AMENDING CHAPTER 2, TITLE 40, IDAHO CODE, BY THE ADDITION OF A NEW 
5 SECTION 40-204A, IDAHO CODE, TO PROVIDE FOR DOCUMENTATION, AB~~DONMENT, 
6 USE, VALIDATION AND ACKNOWLEDGEMENT OF FEDERAL LAND RIGHTS OF ~AY; ~~D 
7 DECLARING AN EMERGENCY. 

8 Be I c Enacced by che Legislature of che State of Idaho: 

9 SECTION l. STATEMENT OF LEGISLATIVE INTENT. The State of Idaho 'recognizes 
10 chat exiscing federal land rights of Yay are excremely importanc co all of 
11 Idaho's cicizens. TYo-chirds of Idaho's land is under concrol of che federal 
1 2 government and access to such federal lands is incegral to public use. The 
13 Idaho Stace Legislacure recognizes che necessity for establishing a procedure 
14 for identifying . and confirming the exiscence of previously established federal 
1 5 rights of way, to protect those rights previously granted to and vested in, 
16 the citizens of Idaho. 

17 SECTION 2. That Section 40-107, Idaho Code, oe, and the same is hereby 
18 amended to read as follows: 

19 40-107. DEFINITIONS-- F. 
20 (1) "Facilities" mean tracks, pipes, mains, conduits, cables, wires, 
21 towers, poles, equipment and appliances. 
22 (2) "Family" means two (2) or more persons living together in the same 
23 dYelling unit Yho are related to each other by blood, marriage, adoptio~ or 
24 l egal guardianship. 
25 (3) "Farm operation" means any activity conducted primarily for the pro-
26 duction of agricultural products or commodities, including timber, for sale 
27 and home use, and producing agricuLtural products o~ co~o4ities in suff~cient 
28 quantity to contribuce materially co the operator's support. 
29 (4) "Feeder highway" means any highway \lhich, in the op1n1on d the 
30 cransportation board, is needed to create or fac ili: ate access to a cur~pike 
31 project upon Yhich a toll is charged for transit. 
32 ()) "Federal land rights of Yav" mean rights of "'ay on federal l a~d 
3 3 ~ithin the context of Revised Statute 2477 1 codi: i ed as 4) United States Code 
34 932. and other federal access grants and shall be conside~ed to be anv r oad, 
35 tcait. acc~ss or wav upon which construction has been carr i ed ou t to t~e s~an-
36 card in ~hich public rights of "'av "'ere buil: ~'thin hiscoric con:cxt. roese 
37 ~ights of ~ay may include, but not be limited tDr horse paths. cattle trails. 
38 i rri5ation canals, waterYavs, ditches, pipelines or ocher means cf "'atec 
39 t ransmission and their attendant access for mai~ te~ance, wogon roads, iee? 
40 trails, L~gging roads, homestead roads, mine tv ~arket roads an d a ll ethe r 
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1 SECTION 3. That Chapter 2, Title 40, Idaho Code, be, and the same is 
2 hereby amended by ·the add it ion thereto of a NEW SECTION, to be kno.m and des-
3 ignated as Section 40-204A, Idaho Code, and to read as follows: 

4 40-204A. FEDERAL LAND RICHTS OF WAY. (l) The state recognizes that : ~e 
5 act of constr.,ction and first use constitute the acceptance of the grant gi ·1en 
6 to the public for federal land rights of vay,- and that once acceptance of the 
7 grant has been established, the grant shall be for the perpetual term granted 
8 by the congress of the United States. 
9 (2) The only method for the abandonment of these rights of way shall be 

10 that of eminent domain proceedings in which the taking of the public's right 
11 to access shall be justly compensated. Neither the mere passage ~f time nor 
1 2 the frequency of use shall be considered a justification for consider i ng these 
1 3 rights of way to have been abandoned. 
14 (3) All of the said rights of way shall be shovn by some form of documen-
1 5 tation to have existed prior to the withdrawal of the federal grant in 1976 or 
16 to predate the removal of land through which they transit from the public 
17 domain for other public purposes. Documentation shall take the form of at 
1 8 least a map, and an affidavit. Surveys, ·books and other historic information 
19 may also be included. 
20 (4) These rights of way shall not require maintenance for the passage of 
21 vehicular traffic, nor shall any liability be incurred for lnJury or damage 
22 through a failure to. maintain the access or to maintain any highway s i gn. 
23 These rights of way shall be traveled at the risk of the "ser and may be main-
24 tained by the public thro.,gh "saae by the public. 
25 (5) Any member of the public, the state of Idaho and any of its political 
26 subdivisions, and any agency of the federal government .. y ch~se to seek val-
27 i dation of its riahts under law to "se granted rights of way either through a 
28 process set forth by the state of Idaho, through processes set forth by any 
29 federal ageney or by proclamation of user rights granted under the provis i ons 
30 of the orisinal aet, Revised Statute 2477. 
31 These rights of way shall not be required to poasesa centerline surveys 
32 typical of P"blicly maintained roads, but shall be s"rveyed prior to being 
33 accepted into the maintained publ i c hi&hvay system. 
34 Neither the grantins of the original right of way nor any provision in 
35 this or any other state act shall be construed ·as a relinquishment of either 
36 federal ownership or manasement of the surface estate of the property .over 
37 which the right of vay passes. 
38 (6) Persons aeeking acknowledgement of federal land rights of way shall 
39 file with the county recorder the req.,est for acknowledgement and for any sup-
40 porting documentation. The co..nty recorder shall plaee the acknowledgement on 
41 the official county road syatem map. 

42 SECTION 4. An emergency existing therefor, which eaergency is hereby 
43 declared to exist, this act sball be in full force and effeet on and after its 
44 passage and approval. 
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UGISLArull! Of Tilt &TI.-lt. OF JDAliO 

Firot i1eJU1at -"" - IP!IJ 

Ill tilt HOU5t Or IU:PR~S!N!A!IvtS 

HOUSE JOINT KtiiOllAI. NO. 6 

aY stATE ArFAIRS COI!MIT!!E 

l A JOtllf l'lti!ORIAI. 
2 TO THE S£liATit AND HOUSE Of UtlltSEIITATIVt$ OF TilE UlllrtD STATES . iN COliCUS$ 
3 ASliEMB!.ED, AND TO !!!& CO~GRESSIONAL oa.r.GATIO!I UPltESEIITtNC THE STArt OF 
4 :llAIIO IV tHE COIIGil£SS Ot Tilt UIIIT!D STAr.;S. 

5 Ve, your MeiiiO~i.&lists, the llou~e of ktpruencativu and the Senatt of tllo 
6 State of Iclaho auemblod in the first it111lar Session of tbe FiHy-sooond 
7 Idaho Le&i&lature, do heuby rupaotf11lly represent thu: 

8 WIIEIE.U, vcsteca United States territoriH, before at.~ aftu joinins tho 
~ Union of Statu, prc .. Mt4 uniq\le trans~ortttion and lttthment chalhnsu 

lO vith litttt Or 110 aovuQIIItntal oveni&b.t: and 
:l WHEl!AI, the 1800'a ''" this 'IUttrll ttttltlllent oec11r vicb JOmttl.mu ur.or-
12 &&niaed &llrJ&I of i•isnnts vho haol no sovernllltntal a~:thority to l"icle tl:u 
l3 ln tilt eJtabliJIIJDen~ of ~oacls, uhoolo, viUace b~llftdariu, tovlulli.p linu ono 
14 rtlattcl infratttllcturel and 
lS WHEilEAS, econolllic oppa~tvnhiu attncta« thollundt of nttlau vho tn· 
16 versed the l&n4t in search of &old and other minerals, fun &a4 homucudo and 
17 vho couteol to be conttt~~ctt:d roach, paths llld trail• for tho <OI>IDOn -.u; and 
lB Wl!Ell!i.S, Conarers io 1866 amended the raininc la11 in o~dor to recocnioe 
19 leaal rishts-of-vay for cho .. roacl>, patht an4 trails by ao:l<lin& Section Z477, 
20 eoiiV!Ionly rderncl to as llavisacl Statuca 1477; aod 
2l WH01!45, lllUY of the turftca tn&lt for horus, dos ttama an<! "'" became 
22 perl!lllnent u·utponaci.on liair.o bat..,en uttlcments; an<! 
23 IIHEJtUS, ella pb•••• of UJ>loration, settlement and tunsportation did 
24 oecur coDcUrt'•f\tly, in i.ntervenin& yur•, and. in C'lrrent titnee in Alaak.a an' 
25 other vet tarn state• vbora the llevhed &t&tlltt 24 77 cunts are ati U appllca-
26 blc; and 
27 'W!IDEAS, then i.o a arollillJ threat to surface access to private 
28 ''i.nlloLdina" p-ropertico in •ome conaenatioa units, cnui.n nni.onal parks ancl 
29 vildlHe c!&Ji1J1adons, encl ill ot'h.tr federal lane! vitbclr•vatsl and 
30 llli!IEAS, then au incrcauc! e!foru to prauure ConJ'l'e.. to ax<inauioh 
ll the aavind . S~at .. tl 2477 llltl\orh:ation &114 &rants. 
32 liOII, Tl!WfOI£, It IT lUOLVED by tha ._ban of the Fiut aea"l&r Scnion 
33 of the Fi.hy-uccnd Idaho Leclslnura, the Ho~:se of hpuoentativu and the 
34 Senate conC~>rrill& therein, that vt ur&e Conareu to rcco,nize its le'il &n4 
3 5 hinoric coeoicment, \ln<ler hvise4 ltat<:te 24?7, to richco-of-way access to 
3& ut~nserve.l, or fonocrly onruarved, public lands. 
3 7 8£ IT FIIIITIIEa USOLWD chat tba Chief Clark of tho l!o11u of ttepruenta• 
38 tivu ba, and ahc is hereby aothorietd ancl 4iracttd to fo~vHcl a copy of thiJ 
39 Ktl!lOdal to the h-uident c£ tilt Senate and tno Speaker of the Houtt of llopre-
40 sentativet of Conareu, and the coccrassioul dela1acion · :tpruentina the 
~l State of Idaho io the Consrus ol tne United States. 



230 

Arizona • Colorado • Idaho 
Montana • Utah • Wyoming 

4150 DA RLE Y, SUITE 5, BOULDER, COLORADO 80303 (303! 499-021 9 

Honorable Bruce F. Vento 
Chairman 
Subcommittee on National Parks, 

Forests and Public Lands 
House Annex 1 -Room 812 
Washington, DC 20515 

Dear Mr. Chairman: 

7 June 1993 

This letter is submitted for inclusion in the record of the hearing on H.R. 1603, a 
bill authorizing appropriations for the Bureau of Land Management (BLM). 

The National Audubon Society supports the Chairman's efforts to improve the 
management of public lands. We very much like the tone of this legislation, and are 
pleased at the intent to protect such resources as biodiversity, plant communities, 
native species and communities, and riparian areas. 

Some aspects of H. A. 1603 are especially important to Audubon, and the 
following comments highlight those areas: 

Sec. 3(a) Areas of Critical Environmental Concern 

The Areas of Critical Environmental Concern (ACEC) designation is an 
important habitat conserJation tool on the public lands, and we believe that the 
proposed definition of ACEC is an improvement over existing law. We particularly 
support (a)(3), which establishes that an ACEC can be designated in order to protect 
or enhance the resources and values of a 'conservation system unit.' 

We note in (a)(1) 'that Congress does not intend that the Secretary establish 
protective perimeters or buffer zones around such areas' (i.e., ACECs). There may 
be cases, however, where special management of adjacent lands is required to fully 
protect resources within an ACEC. We hope that nothing in this provision precludes 
special management of areas adjacent to ACECs, extensions of ACECs, or land 
exchanges to fully protect resources within ACECs. A proposed quarry adjacent to 
the Jackson Canyon ACEC. which was established near Casper, Wyoming to protect 
wintering bald eagles, is a case in point. The proposed quarry is on state land, but 

AMERICANS COMMilTED TO CONSERVATION 

U 100%RtcyckdPapo 
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the BLM is being urged to arrange a land exchange to give the state appropriate lands 
at a location where eagles using the ACEC would not be threatened or disturbed. 

Sec. 4. Major Uses and Inventories 

In paragraph (a), we recommend adding migratory bird habitats to the list of 
major uses. For example, (1) could be amended as follows: •maintenance of fish and 
wildlife populations and habitats, including for migratory birds, .. ." 

The Secretary of the Department of the Interior, on behalf of the U.S. 
Government, is charged with implementation of at least five international conventions 
and several domestic laws related to the protection of migratory birds and their 
habitats (e.g., migratory bird treaties with Canada, Mexico, Japan, and Russia; 
Convention on Nature Protection and Wildlife Preservation in the Western 
Hemisphere; and Section 13 of the Fish and Wildlife Conservation Act). Although 
traditionally the U.S. Fish and Wildlife is the agency that has carried out most actions 
under these agreements, the responsibilities are department and government wide. 

The status and management of public lands is enormously important to the 
conservation of migratory birds in western states, Alaska, and even in eastern states 
(see below). Explicit recognition of the need to protect migratory bird habitats will 
encourage and assist BLM in developing and executing management plans that 
protect the full range of natural resources dependent on public lands. 

Sec. 5. Planning Requirements 

Under Section 5(a) Deadlines, Audubon strongly supports the language 
requiring completion of land use plans for all public lands outside of Alaska no later 
than January 1, 1998. 

We recently requested information from BLM on the status and management of 
some 30,000 acres of public lands in eastern states that, according to the BLM 
"Nongame Migratory Bird Habitat Conservation Plan• (p. 5), may provide 
"immeasurable value to nongame birds during migration." Unfortunately, we 
discovered that BLM apparently does not know how many acres of land it actually 
owns in eastern states and, therefore, there is little management for or protection of 
migratory bird populations and habitats on these areas. Rapid completion of land use 
plans for all public lands, including those in eastern states, is essential if BLM is to 
maintain, much less improve, its stewardship of natural resources. 

Under Section 5(b) Criteria, we commend the Chairman for addition of "riparian 
areas' as a priority in the development and revision of land use plans. As 
recommended above for the definition of major uses, we suggest adding the phrase, 
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"including migratory birds." following "fish and wildlife" in the list of resources and 
values to be identified, protected, and enhanced in riparian areas. 

3 

In western states riparian habitat is probably the single most important and 
threatened habitat type for migratory birds. In the Southwest, for example, 75 percent 
of the bird species nest primarily in riparian habitat. In Idaho, 60 percent of the 
migrant landbirds are associated with riparian habitats, and in northern Colorado, 82 
percent of all breeding species occur in riparian vegetation. 

Thus, we strongly support inclusion of riparian areas among the priorities for 
development and revision of land use plans, and we request specific mention of 
migratory birds among the resources to be protected in riparian areas. 

Sec. 19. National Conservation Areas 

Audubon is pleased to see inclusion of Section 19 in H.R. 1603. Creation of 
National Conservation Areas, such as along San Pedro River in Arizona, is essential 
for the management and protection of many species of migratory birds and other 
resources. We have two suggestions: 

First, under Section 19(a)(1), should the definition of a National Conservation 
Area track some of the language in Section 3(d) of H.R. 236 (Snake River legislation)? 
The Snake River legislation provides that "subject to valid existing rights, the Federal 
lands within the conservation area are hereby withdrawn from all forms of entry, 
appropriation, or disposal under the public land laws ... " 

Second, we suggest that (C) be improved by adding the following: "and no uses 
shall be permitted which are detrimental to such management purposes. • With 
addition of this language, not all uses of an area would have to further its 
management purposes, but none could be harmful to those management purposes. 

Nongame Migratorv Bird Habitat Conservation Plan 

In addition to the many fine provisions in H.R. 1603, we recommend adding a 
new section requiring a report from BLM on the status and implementation of its 
"Nongame Migratory Bird Habitat Conservation Plan, which was prepared as a 
component of "Fish and Wildlife 2000." We suggest a one-year deadline for such a 
report. 

As noted above, the Secretary of the Department of the Interior has a number 
of treaty and domestic responsibilities related to migratory birds, including for 
"nongame" species (i.e., not just game species, such as various ducks and geese). If 
the Secretary is to fulfill these responsibilities, and, more importantly, keep more 
species of birds from becoming Threatened or Endangered, it is essential that we 



233 

H.R. 1603 

work pro-actively to monitor, manage, and conserve migratory bird populations and 
habitats. The millions of acres of public lands managed by BLM provide habitat for 
about 250 species of migratory nongame birds and are of tremendous importance to 
maintaining their populations. 

4 

Audubon commends BLM for developing its Nongame Migratory Bird Habitat 
Conservation Plan, designating a nongame bird program manager (based in Boise, 
Idaho), and participating in Partners in Flight, an umbrella program involving more 
than 80 federal and state agencies and nongovernmental organizations. Indeed, BLM 
plays a key role in Partners in Flight, and the importance of BLM lands is widely 
recognized as crucial to the realization of Partners in Flight objectives. 

We have reviewed BLM's nongame bird habitat plan and find that it does a 
good job of identifying needs and setting forth goals for BLM in the areas of inventory 
and monitoring, habitat management, research and studies, training, and domestic and 
international partnerships. Although the plan identifies a need for $4.7 million in Fiscal 
Year 1994, we are not aware that BLM has been appropriated any funds specifically 
to implement the plan. 

We think it is timely for the Subcommittee and Congress to review the content, 
priorities, and implementation of the plan, especially in relation to BLM's "Riparian­
Wetland Initiative for the 1990s" and the status and management of BLM lands in the 
eastern states. We would be happy to work with the Subcommittee to suggest 
specific language for a study requirement related to BLM's nongame bird habitat plan. 

Conclusion 

We thank you again for your efforts to improve the management of public lands. 
We believe that H.R. 1603 advances those efforts and it has our support. We have 
noted several areas where we think that the legislation can be improved, and we are 
eager to work with you and your staff as you consider these suggestions. 

cc: Jim Waltman 
NAS Wildlife Policy Specialist 

Sincerely, 

5"-7 r. s--.. ~·-
Stanley E. Senner 
Director 
Migratory Bird Program 
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Cnited States Deparunem of the Interior 

L3027 (RMR·ITI'l 

January 14, 1993 

Memorandum 

~A TI0~.-\1. P.\RK SER\ lCE 
Rod·•' '-loum~tn Rc1JtOn 

L.t.lh S~.:~te Office 
J:!.f Y,uth St;att 

PO So~ -13135 
S>h Llk< c,~-. l "ah >~1 ~;.<11;; 

To : R. S . H 77 Talk Foree Leader 

From : Otah State Coordinator , National Park Service 

Subject : National Park service Reaponae to Houoe Report 102 · 901 

Enelooed ia the Rational Park Service reoponoe to Houoe Report 102·901. Due to 

the difference in leqilladve authoritiu applicable to Ala1ka, the park1 in that 

reqion are addreued oepareuly in tho report . Pleaoe eonteet.,. it: I can auin 
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RS 2477 · NPS Reoponao to Hoyoe Report 102·201 

The follovin9 information on RS 2t77 waa compiled to aaaiat preparation of the 
report required by the 1993 Appropriation• Committee Directivee. Alae, issues 
and alternative• that could be addresaed in the report are noted. Due to the 
differences in legielative authorities applicable to Alaska, the parks in that 
region are addreaeed in a eeparate · section_ of thia report. 

History · RS 2477 in National Patk System 

RS 2477 vas enacted on July 26, 1866, and repealed on October 21, 1976, 
subject to valid existing rightl. AI thil Act was applicable only to Public 
Land atatea ·and considering the date o! the Act, NPS areaa ea1t of Colorado 
are unlikely to be affected. 

Onreserved public lands in the western NPS units were open to RS 2477 !r0111 
July 26, 1866, until the withdrawal for park purpose• or until October 21, 
1976, whichever wae earlier. Not all veatern NPS unitl were created prior to 
the 1976 repeal of RS 2477. 

In 1985, the DOI convened a taek force on RS 2477 consieting of the Alaska 
officee ot the DOI land mana~ing bureaua, the State of Alaeka, and other 
intereated partiea. A aecond RS 2477 taak force conaiatin9 of the Alaaka 
of!icea of the DOI land managing bureaua convened in 1987. The 1987 taak 
force aubmitted a draft policy on RS 2477 to the Waahin9ton, D.C., office of 
the Bureau of Land K&Da9ement (ILK) in July of 1987. 

·On Oecllllber 7, lUI, the OOI IU1opted a policy prepared by the ILK after 
conaultation with the State of Alaaka and review by the other DOI land 
managing bureaua. Thia policy establiahed criteria tor evaluatin9 poaeible RS 
2477 ri9hta-of-way and directed DOI land managin9 bureeu1 to develop internal 

procedure• to adminiltratively recognize p011ible RS 24~7 ri9ht1•o!·way that 
meet the criteria. 

Statu•· 8$ 2477 Biqbtt•of·vav in ftPS Qnitt Qther Than A1••kl 

Currently, no RS 2477 ri9hta·of-wty have been adminiatratively recognized in 
NPS unite. Several eucb ri9hta·of-Wiy have been judicially determined to 
exiat, auch aa the Glade Park Road at Colorado Rational Kanument, Colorado and 
the Burr Trail at both CApitol Reef Rational Park and Glen Canyon Rational 
Recreation Area iD otab. 

The only HPS are .. -re RS 2477 uaertiona are =ently pending are in t1tan. 
An &aeertion by Kaa. Coullty, Utah, of a 12 aile taction of the Wana Creek Road 
within Glen CUiyOa ktiaaal Rec:raatioa Area baa been reviewed and a 
recommendation .ada to adaioittratively acknowled9e part of thia claimed 
ri9ht•of·W!y. TWo~ ri9hti·Of·way have bean U!lrted, but intufficient 
informatiOD baa beaD provided to perait review of theae aaatrtiODt. Several 
ri9ht1·of-way are claiMd in WaahingtOD and Idaho but have not bean formally 
aaaerted. 

While aaaertiona of BS 2477 righta·of-vay in other waatarn RPS unite are not 
currently pendin9, eucb are to be expected in the future. The current •vita 
uae• IIIOV&ment, whicb ia gaining -.ntlllll in the waat, aaea RS 1477 ri9hta-of­
way aa a meana of uauring acce .. to areat which ai9ht otherviae be ••~e9ated 
in wildarneae or parka. 
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Impact · R$ 2477 Riqhta·of •way in National Park Qnita 

The impact of RS l477 righta·of·way in National rark unita ·could be · 
devaatating . The actual impact will depend on how many potential righta·of · 
way are validated, what reaourcea they affect, how eaCh right · of · way ia uaed, 
and to what extent the NPS ia allowed to manage valid RS l477 righta·of·way . 

(1) Number of RS 2477 riqhta·of·way 
It ia impoaaible to determine at thia 
2477 rightl·of·way will be validated . 
within the following four NPS regiona 
affected : 

time how many poaeible RS 
National Park Servi ce areaa 

(excluding Alaakal could be 

Pacific Northweat Region 
.Weatern Region 
Rocky Hountain Region 
Southweet Region 

11 areaa 
21 areaa 
l7 areaa 

(2,l1l,855 acrea) 
(8,189 , 103 acrea) 
(6,78l,804 acrea) 

' areaa (495,865 &creal 

Ill Atfected Reaoureea 

Congreaa eatabliahed the National Park Syatem to conaerve acenic, 
natural , hiatoric, and wildlife reeourcea for the enjoyment of 
current and future generationa . Poaaible RS 2477 righta·of·waya 
in NPS areaa could croll many mil11 of undiaturbed fiah and 
wildlife habitat, hiatorical and archeological reaourcea, and 
aenaitive wetland&. Wilderneaa or potential wilderneaa could alao 
be croaaed by potential RS l477 righta·of·weya . 

Validation of poaaible RS 2477 righta·of·way aaaertiona would 
undoubtedly derogate moat unit veluea and aerioualy impair the 
ability of the NPS to ~~~ADAge the W>ita for the purpoaea for which 
they were eat&bliahed. 

()) Pu 

MOat public highway uae of poaaible RS 2t77 righta·of·way baa been 
by horae-drawn wagon, foot, horaebeck, 4·wbeel drive vehicle , and, 
in recent yeara, paaaenger vehicle . Hiatoric:ally, RS 2477 
rigbta· of · way were uaad for ac:caaa to cattle operation• and mining 
c:laima. and to exerciae other privata property rigbta . Kany 
poaaible RS 2t77 righta·of •way have been long diauaed; other• are 
c:urraatly uaed ea public: highwaye . 
State and local goveramenta aa well aa individual intareata have 
givaa recent indication that aaaerciona for RS 2477 righta·of · way 
-Y be ~ for varioua purpoaaa including aining, ranching, 
r1aource extraction, and diveraa ac:oncmic develO!jllllent purauita. 
If validated, tbaae aaaertiona will ba~ a aeYere negative impact 
on arau -gad by tha lfPS, Dot only frc:. tha righta·of·way 
~•lv•• but frca the a11oc:iated de~los-ect. 

(41) en•qe=pc 

The BPS hal c:onaiderable authority to aanaga validated RS 2477 
rigbti•Of·way to pravent darogatiOD of natioaal park Y~luea. 
'ftlare ia c:aiBID thought &IDODg atata and local govw~ta that 
federal land management aganciaa ba~ no control over uaa of 
RS 2t77 rigbta-of·way, but faderal C&le law 1U9911t1 otharwiaa. 
ID Siarra Club y Hpdtl (Burr Trail), ltl P. 2d 10,1 (lOth Cir . 
Ulll, the court found that the BUI hal tha authority and 
reapoaaibility to ragulate RS 2477 rigbta•of•way to pravant undue 
degradation Of federal land. In Q,S. y. yoqlar, ISJ P. 2d 631 
(Jth Cir., lJIII and !ilkenaon v peparppept of tb• Ipterior, 634 
r. supp. 12'5 (D. Colo. 1916), the court• found that tha lfPS can 
regulate RS 2t77 righta·of -way . 'ftla Y9Q1u c:ourt ltatad that the 
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Organic Act of the NPS [16 USC Sll and the Mining i n the Parka Act 
[16 USC 11902) authorize the NPS to prevent derogation of park 
valuee. 

(5) Conelylion 

Potentially, there are thouaanda of poeaible RS 2477 righti·Of·vay 
in the veatern unite of the National Park Service. Many of these 
possible righta · of·way are extenlive and, if validated, would 
impair acenic , nacural, hiatoric, wildlife, and wilderneea 
reeoureea . Alao impaired would be the ability of the NPS to 
manage ita areaa for purpoeea for which they were eetabliahed. 
The NPS 111ay be able to lllitigate lane impact purauant to applicable 
law and regulation• if current federal caae law withatanda future 
challenge. 

Impact· A;ce•• to National park Qnitl 

Aceeaa to national park unite generally does not currently rely on RS 2477 
righta·of-way . Future planning 111ay identify RS 2477 righta-of·way that could 
provide auch acee11 . However, it il not expected that thia would be a eom~~~on 
cireumatanee . 

AJte;nativca· public Highway• in National Park Syatem Qnita 

The NPS hae no general authority to approve improved public highwaya aeroaa a 
national park unit unleaa the highway would aerve NPS admiDiatration [16 USC 
58), would be within the Federal-aid highway eyatem [23 USC 1317) , or, in 
Alaaka, woulei be neeeaaary to provic11 ac1aquau anei teaaibla acee11 to 
inholding• tor economic and other purpoaaa (ANILCA 11110 (b)) . 

At a few NPS areaa the eatabliahing legialation authorise• the granting of 
rightl·of-way for highway purpo1ea, thue providing an alternative toRS 2477 . 
congreaa can, of couree, legialate ace••• aeroea any area. 

Alternative•· Al••••ipq th• Validity of Rl 2t77 Rfqbta·of·way 

(l.) c:ontiputt curnns: POI Pplisy em BS 21,77 
Ofteiar thia &lta~tiva, the Rational Park Service will implement 
DOI policy wti&D Service-:wic5a procacturee are finalised. Draft 
proeeduraa produced by the Alaeka anei Rocky llountain Region& ware 
eubllittad to the Wa&hin,:cm, D.C., office of the DS for review 
anei adopti011 in ~r un. The Aluka RagiCD, DS, hu 
cSalayed renew of two eurr&DS: aaaartiooa pendi.Dg .,._1etion of the 
procedural. Rocky MouDtain Ragi011 haa ac!cpted tha c!ratt 
proeedw:'ae sm ua interim beaia to guic5a tha proeeaaing of urgent 
C&H8. 

(2) layiay N!d Bari11 POX Polisy on BS 2477_ 

BariaiOD of the DOI policy could amph&eisa that acS.iniatrativa 
racognitism ia a diacretismary actiCID that will be t&ltan Clllly when 
a poeaibla RS 2477 rigbt·Of·wey would clearly be validated by a 
court of caapes:&Dt jurhdictiCD; all borderline and doubtful 
aaaerti0118 would be cSaniad adminietrativa racogDitiCD and woulei 
need to be valic5ataei by the court a. 

11-ta of the currant DOI policy the KPS raCOIIID8D48 for nviaion 
incluc11 : 



238 

• The policy ahould require a to~l aaeertion ot poeeible RS 
2477 righta-o!-way !or adminiatrative recognition by DOI 
land ~aging bureaua . 

• The policy ehould require incontrovertible documentation tor 
an aaaerted RS 2•11 right·ot·way to quality tor 
adminiatrative recognition and direct OOI land managing 
bureau& to withhold adminietrative recognition it an 
aaaertion doe1 not provide adequate documentation . Although 
thia ~y reeult in more litigation than the current policy, 
it would accurately reflect the Congreseional intent to 
retain federal control over public land . 

• The policy ehould explicitly recognize exiating management 
authorities available to DOI land managing bureau& and atate 
the atandard of protection available under 1ueh authoritiee. 
The NPS is authorized to prevent derogation of value& 
pursuant to the Organic Act of the NPS, the Mining in the 
Parka Act, etc . Thia would clarify Congreaeional intent and 
facilitate efficient land management . 

• The policy'& definition of conetruction ahould require 
actual and intentional modification of land tor the purpose 
of creating a highway. Although thia ~y not conform to all 
applicable ltate lava, it ia an appropriate general etandard 
tor adminiatrative recognition of poeeible RS 2477 righta­
of-way by DOI land ~ging bureaua. 

e The policy'& definition of conetruction could explicitly 
exclude aurvey, planning, or proclamation aa qualifying 
action&. The policy could clearly nate that DOI land 
managing bureau• will not adminiatratively recognize 
unconatructed eeetion line eaaementa &I RS 2477 righta-o! ­
way . 

• The policy ehould define 'abandonment• and direct DOI land 
managing bureaul to withhold adminietrative recognition of 
poaaible RS 2477 righta •of-way in the event of demonetrable 
long-etanding diauee aa a public highway . Although thie 111ay 
not conform to all applicable atate lava, it ia an 
appropriaee general •eandard ~or adminiatrative recognition 
of p011ible RS 2477 rightl•of·way by DOI land managing 
bureaus. 

e The policy ahould addreaa aeaaonal righta · ot:·way and direct 
DOI lanc1 managing bureaua to limit adminiatrative 
reeogaition of righta-of·way to the aeaaon tor which a 
right·of·way waa accepted. The policy coulc1 alao ltate that 
righti·Of-way that have to be remarkec1 annually, were never 
phylically moditiec1 for public highway purpoaea, anc1 vary in 
locatioa depending on weather conditioaa anc1 will not be 
adainiatratively recognised by DOI lanc1 managing bureaua. 

• The policy ahoulc1 addreaa deaignated and propoaec1 wilderneea 
and etate that DOI lanc1 managing bureau• will not 
adminietratively recognise RS 2477 righti•Of·way in eueh 
areal . Adminietrative recognition of RS 2477 righte-ot: · way 
in auch areal contradict• the Con;reeeional intent of the 
Wilderneaa Act . 

e The policy ahould require coordination between all agenciea 
atfectec1 by an RS 2477 aaaertion to eneure conaiatent 
application ot: the policy. 
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(3) Revoke DQI Policy 

onder chia elcernacive, che DOI could revoke Che currenc policy 
and require all aaaerciona of RS 2477 righca-of-way to be 
aubmitted to a cour~ of competent juri8diction tor a determination 
of validicy. This would clearly implemenc che Congreaaional 
mand&ce co recain control of federal landa, but ic may reault in 
avoidable litigation and concravene the mand&ce tor efficient 
managemenc of federal landa . 

(4) Congreooional Alternatives 

Congress haa several alcernacives co address RS ·2477 chac could be 
addresaed : 

e Congreaa could legislacively delegace che auchoricy to 
adjudicace che validicy of RS 2477 righta · of-way co the 
appropriace agencies. This would allow DOI land managing 
bureau• to decermine validicy in lighc of their Congres ­
sionional mandate• and change the courta ' role co revi ew of 
administrative proceas rather than review of che facta. 

a Congreea could set a deadline co assert RS 2•77 rights-of­
way . Thia would facilitate efficient land management by 
identifying all poasible RS 2477 righta-of-vay and, 
eventually, all valid RS 2•77 righta · of-way . Thia would, 
however, require addicional appropriation. tor all affecced 
federal land manager& to respond to aaaertiona in a timely 
manner . 

e The policy ahould addreaa the intent of the original 1866 
Act. It aeema unlikely that Congreas intended a tocal 
abdication of control over the public landa aa even the 
RS 2•77 grant ia aubject to the rescriction that the lands 
be unreserved for public purpoaea. 
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RS 2477 · AJtak& Regional Office Reaponae to Houae Report 102·?01 

His;ory : RS 2477 in A1aoka Nacionol Park Onitl 

RS 2477 was enacced on July 26, 1866, and appealed on October 21, 1976, 
subject to valid existing right• : According to the Alaska Regional Solicitor, 
RS 2477 waa extended to the Terr1tory of Alaaka by the Organic Act of May 17, 
1884 (23 Stat . 24) . Therefore, unreaerved public landa in Alaaka were open to 
RS 2477 from Alaska May 17, 1884, until October 21, 1976. 

All lands within the fifteen Alaaka national park units were reserved and 
closed to RS 2477 prior to repeal of the otatute: 

• part of Sitka National Hietoricol Park waa re1erved in 1890; 

1 part of Denali National Park was reserved in 1917; 

e part of Katmai National Park waa reeerved in 1918; 

• part of Glacier Bay National Park val reeerved in 1925; 

• all lando in Alalka were re1erved on December 14, 1968, when the 
withdrawal application for Public Land Order (PLO) 4582 woa 
poe ted. 

This liat i1 not exhauative and other areae in Alaeka national park unite than 
those noted ~Y have been re1erved prior to PLO 4582. 

In 1985, the DOI convened a taek force on RS 2477 coneiating of the Alaaka 
o(ficee of the DOI land ~aging bureau•, the State of Alaaka, and other 
interelted partiea . A •econd RS 2477 talk force conaiating of the Alaaka 
office• of the DOI land managing bureau• convened in 1987. The 1987 task 
force aubmitted a draft policy on RS 2477 to the Waahingcoa, D.C, office of 
the Bureau of Land Management (BLM) in July of 1987 . 

On Dece=ber 7, 1988, the OOI adopted a policy prepared by the BLM after 
coneultat:ion with the State of Alaoka and review by the other DOI land 
managing bureaul . Thil policy eatabliahed criteria for evaluating poaaible RS 
2477 rightl •of·vay and directed DOI land managing bureau• t_o develop internal 
procedure• to a~ni•tratively recognize po••ible RS 2477 righc•~of·way chat 
meee the erieeria . 

Statu•· R$ 2477 Riqhti·Of·wav in Ala•ka N&tiqpal Part QQit1 

CUrrently, no RS 2477 rightl·of·vay have been validated by a court or 
ad=iniltratively recognised in Ala1ka national park unitl. The Alaaka Region 
of the !IPS h&a received cmly two RS 2477 anertion•. Both were aubllitted by 
inholdere iD Wrangell·St. lllia• National Park and Pre11rve . The firat 
assertion vaa received in Augu1t 1990, for a one·mile right·of·vay in the 
preserve. The 1eccmd ae1ertion vas received in March 1992, for two route•' 
a 20·mile right·of·vay in the Park and de1ignated vildamen; and a 20·mile 
right·of·vay iD the Park. 

The Ala1ka Region of the !IPS hal dlfarred review and adminiltrative 
determination• of RS 2477 a11ertiona pending completion of Service·vide 
procedural for RS 2477 aaaertiona. In the interim, the two partie• who have 
submitted a11ertion1 have been 111ured alternative acce•• to thair inholding• 
pur1uant to other applicable law and regulation•. 

The Alaeka Regional of the !IPS ha• not received any RS 2477 anertion• from 
the State or local governmanu . In 1974 the State of Al .. ka pn11nte-d the BLM 
with an atla1 of trail•. Thi1 atlae idlntifie• 1,700 trail• throughout the 
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State including approximately 200 traila in Alaaka national park unite . 
Several of the trail& identified croaa over 100 milea of one of the Alaaka 
national park unite. 

The State coctenda that the 1974 trail atlaa aaaerted all 1,700 traila aa RS 
2477 righta·of·way . The Alaaka State Office of the BLM, however, determined 
that the atlaa doea not provide aufficient information to conetitute an 
aeeertion. 

The State alao conten~a that an airatrip in Denali National Park and two 
airatripa in Wrangell -St . Bliaa National Preserve are RS 2477 rights-of -way. 
However, the Alaaka Region of the NPS and the Alaeka Region Solicitor have 
determined that permanent airatripa are not highway& for the purpoae of RS 
2477 and, therefore, could not be accepted by the State pureuant toRS 2477. 

In Kay 1992, the State finalized ragulationa on RS 2477 to guide State review 
of •application•• for RS 2477 righta-of·way and State •certification&• of 
validity . The regulation& imply that the State haa authority to adjudicate RS 
2477 aaaertiona on federal land. The NPS notified the State that the 
regulation& miarepreaent federal authoritiea by aziaaion and may reault in 
unproductive confrontation and time-conauming litigation. 

Tha State ia currently reviewing approximately nine poaaible RS 2477 righte· 
ot-way under the new regulation&. One of the review• ia of an •application • 
by the firat NPS inholder diacuaaed above . The State• 1 preliminary notifica­
tion of their intent to •certify• that RS 2477 right·of·way haa been mailed to 
the Superintendent of Wrangell-St. Bliaa National Park and Preaerva . 

The State alao initiated eight review& of poaaible RS 2477 righta·of · way in 
Denali National Park and Preaerva . The State expecta to notify the NPS of ita 
preliminary daterminatioca for thoae righta·of-way thia winter. 

Im;ac'; gs 2477 Riqh,a-of·way ip A1atka Na,iopal Park Qni'' 

The impact of RS 2477 righta·of-way in Alatka national park unite could be 
devaatating. The actual impact will depend on how many potential rightl·of· 
way are validated, what reaourcea they affect, how each right-of-way it ueed, 
and to what ·axtent the RPS can m&A&ge valid RS 2477 rightl·of-way. 

(1) l!u!!!bor of gs 2477 riahu-of-way 
It ia impoatible to atate at thi1 time how many poaaible RS 2477 
righu-of-way will be validated. An .. timet& bated oa the U7t 
State of Al&lka trail atlu indicate• that aa many aa 200 rightl­
of -way could be validated in Alaaka natioaal park uni tl . The 
atlaa iadicated the following number of poaeible RS 2477 righca ­
of--y ill aac:b Alaaka national park 1.111it: 

Anialtc:balt llatioaal lfan~nt and Pruerva 
.. riAg Land Bridge National Preaerva 
Cape XXU.enatern ktioaal Mon~nt 
DaJI&l.i ktioaal Park and Pr .. erva 

1 
15 

l 

Gatea of the Arctic National Park and Preterva 
Glacier Bay National Park and Preaarva 
Katmai ktional Park and Preaerva 
K&D&i fjord& ktional Park 
ICloodika Gold Ruah llational Hiltoric:al Park 
~ Valley National Park 
Lake Clark National Park and Preaerva 
Noatak llational Preaerva 
Sitka National Hittorical Park 
Wran;all·St. lli&l ll&tional Park and Preterva 
Yultcm-Charlay River• National Pr .. erva 

30 
7 

' 3 
1 
2 
2 
s 
0 
0 

110 
....1.0. 
193 
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(2) Affts~td Re1ourcc1 

Cooqre11 ew~ablithtd the Na~ional Park Sy•tam ~o son1erve •senis 
natural, hi1~oris, and wildlifl re1ource1 for the enjoyment of ' 
current and future generation•. The Ala•ka National Interelt · 
Landi Con•ervation Act IANILCA) 1pecifically 11t&bli1hed or 
expanded thirteen of the fifteen Ala1ka national park uniu to 
.aintain and pro~lct, in a na~ural, undeveloped, and unimpaired 
1ta~e : habitat for and population• of fi•h and wildlife; natural 
environment!; geologic and biological proce11e1; and wilderne11 
character. See ANILCA 55201 and 202. 

Po11ible RS 2477 rightl·of-way identified by the 1974 trail atla• 
croll many mil•• of undeveloped fi1h and wildlife habitat, 

·hiltOrical and archeological reaource1, and 1en1itive coa1t line• 
and wetland!. lleven of the Aluka national park uniu are 
bi1ected by po11ible RS 2477 righti·Of •way lome of which are over 
100 milel long. Validation of p011ible RS 2477 right•·of·way in 
Ala1ka national park areal would derogate unit value• and 
1eriou1ly impair the ability of the NPS to manage the unit• for 
the purpo1e1 for which they ver• e1t&bli1hed. 

In aix of the Alalka national park unit•, the 1974 trail atla• 
idwntified p011ible RS 2477 rightw·of·way in dlwignated 
vilderneew. In eeven other unite, the atla• identified poweible 
RS 2477 righte·of·way in areae euitable for wilderneee 
de•ignatioo. Validation of poeeible RS 2477 righte·of · way in 
thele areal would derogate deeignated wilderneee reeource• and 
impair future de•ignationl of wildern•••· 

(3) ~ 

Molt public highway u1e of po11ible RS 2477 rightw·of-way in 
Alawka national park unite hae been by foot, dogeled, or 
•n.,_chine. Ali de frc:a irregular acce11 to aine1, off· road 
vehicle• (ORV) and road vehiclee have rarely been ueed on po1eible 
RS 2477 righta·of·way in Alaeka national park unite. 

root, dog1led, and enOWIII&chine trawl in Ala•ka national park 
unite i1 generally allowed without pexait, and where euch travel 
oeeur1 on poetible RS 2477 righti·O~·way, it doe• not typically 
threatiD unit re1ouree• . The ue of ORV and road vehiclu il 
generally prOhibitld off .aintained roade and delign&ted route•. 
The RPS hal detexained that the11 810de1 of tranaportation are 
ineonwietent with tha valu• of Aluka national parlt un:l.tl. 

Tbe State of Ala1ka hal 1tated that it intend~ to uee RS 2477 to 
dewlap a 810dem tr&nePortation network for reeouree development 
and extraction. If validated RS 2U7 righti·Of•way are uwed for 
tbil purpo11, they will have a nagative Ulpaet on Alaeka national 
park un:l. tl. 

(•) "'P'S!'M"' 

The RPS hal eonaiderable authority to -g• ..,.lidated RS 2477 
righte·of·way to prevent derogation of Alaelta national parlt unit 
valu11. Tbe State of Alaelta belilvee that federal land ~~an~gen 
would have no control over ue of RS 2477 righte·of·way, but 
federal eaee law euggeetl otherwi11. 

In Sierxa Club v . BOdll (Burr Trail), ltl P. 2d 1061 (10th Cir. 
1911), the court found the BLK hal the authority and raeponeiblity 
to regulate RS 2477 righte·of·way to prevent undue deqredation of 
federal land. In Q s. v. Vogler, 859 r. 24 631 19th Cir., 1988), 
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and Wilkenson v pepartmenc Of tho Interior, 634 F. Supp . 1265 (D . 
Colo. 19861, che court• found that the NPS can regulatt RS 2477 
rightt·~f-way. The ~ court stated that the Organic Act of 
the NPS (16 osc Sll and the Mining in the Park• Act [16 osc §19021 
tuthorize the NPS to prevent derogation of park valuet . 

(5) Conclution 

There are 200 poaaible RS 2477 righta·of·way in Alaaka national 
park unitt . Many of these poaaible rightt·of·way are txtenaive 
and could i~air acenic, natural, hiatoric, wildlife , and 
vildernoaa resourcoa . ORV or road-vehicle tranaportation on 
validated RS 2477 rightt·Of · way will derogate Alaaka national park 
unit valuea. The NPS may bt able to prevent auch derogation 
purauant to applicable law and regulation• if current federal case 
law withttandt fucure challenge. 

ImQAht · Acceas ;o AJaaka National park pnita 

Acceaa to Alaaka national park unitt doet not currencly rely on RS 2477 
righct·of·way . Fucurt planning may idencify RS 2477 rightt·of·way that could 
provide tuch acceta . However, the Alaeka Region of the NPS doet not expect 
that thia will be a common circumatance . 

Alternatives; public Highway• in Al••ka National Park Qnita 

(l) Qnimprovod Riqh,•·of·way 

lxitting law and regulation• provide an alternative to RS 2477 
righta•of·way for public tranaportation by fooc, doqaltd, and 
anowmachint. lxitting law dota not provide auch an alternative 
for tranaportati011 by ORV. 

Accett aero•• Alaaka nati011&l park unita by foot, doqtled, and 
tnowmachine (during periodt of ad&quaee anow cover or frozen river 
conditional -• authorized by Congreu [AlfiLCA 11100 (a) I . Moat 
of tha poaaibla RS 2477 righta·of·way identified in the 1974 trail 
atlaa are aatociattd with tuch modet of trantportation and have 
never bten uaed in aay other manner. 

ORV uae ia generelly prohibited in Alulta national park unitt by 
current law. Furthermore, a atudy in Wrangell-St. Ilia• Mttional 
Park and Preaerve documented that ORV U8e cautta rttource damage 
at even the loweat traffic ltvela. 

(2) IR>rqved liqhtl·of-gy 

Title U &DeS direct Congreeai0111l intervention provide two 
&lteraativea to RS 2477 rightt·of·way for tttabliahing improved 
ri;htt·of--y ia Alatka naticmal park unita. 

The MPS b&8 no general authority to approve improved public 
high-yt ac:roaa a nati0111l park unit uztltaa the high-y would 
eerve MPS adainiatration (16 OSC II), would bt withiD the Federal· 
aid high-y tytt- Ill osc 1317), or, i.e Aluka, would bt 
necetaary to provide adaquate and fau~le accatt to inholding• 
for eccaoaic and other purpoaea [AlfiLCA 11110 (bl I • Rowtver, 
under Title XI of AlfiLCA, applicatiaa. for improved public 
highirayt acroaa Alaaka nati011&l park UDita 11111t bt proc .. ltd by 
the MPS and tu.ta.itttd to the Preaident. If the Prttident approve• 
an application and Congratt agreea, the l'PS 11111t iltut a ri;ht·of· 
way per.it tor that application. 



Congreaa could alao legialace i~roved acceea acroea Alaaka 
nacional park unica . Congreaa h&a done chie four cimea in che 
recanc paac : Puhlic Law ,,_,6 auchorizad a mining road in Cape 
Kruaenacarn Nacional Konumanc; AKILCA auchorizad an exiacing 
wincar cranaporeacion rouca acroaa Baring Land Bridge Nacional 
Preaarve; and ANILCA mandaced fucure improved righca-of·vay acroae 
Gacea of che Arccic Nacional Preeerve and Yukon·Charley Rivera 
National Preaerva. 
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