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subsequently received, unless a con-
trary instruction appears in the direc-
tive. 

§ 789.43 Letters of understanding. 
(a) A letter of understanding is an of-

ficial action that may be issued in re-
solving special priorities assistance 
cases to reflect an agreement reached 
by all parties (USDA, the Department 
of Commerce (if applicable), a delegate 
agency (if applicable), the supplier, and 
the customer). 

(b) A letter of understanding is not 
used to alter scheduling between rated 
orders, to authorize the use of priority 
ratings, to impose restrictions under 
this part, or to take other official ac-
tions. Rather, letters of understanding 
are used to confirm production or ship-
ping schedules that do not require 
modifications to other rated orders. 

Subpart G—Compliance 
§ 789.50 General provisions. 

(a) USDA may take specific official 
actions for any reason necessary or ap-
propriate to the enforcement or the ad-
ministration of the Defense Production 
Act and other applicable statutes, this 
part, or an official action. Such actions 
include administrative subpoenas, de-
mands for information, and inspection 
authorizations. 

(b) Any person who places or receives 
a rated order or an allocations order 
must comply with the provisions of 
this part. 

(c) Willful violation of the provisions 
of Title I or section 705 of the Defense 
Production Act and other applicable 
statutes, this part, or an official action 
of USDA, is a criminal act, punishable 
as provided in the Defense Production 
Act and other applicable statutes, and 
as specified in § 789.54. 

§ 789.51 Audits and investigations. 
(a) Audits and investigations are offi-

cial examinations of books, records, 
documents, other writings, and infor-
mation to ensure that the provisions of 
the Defense Production Act and other 
applicable statutes, this part, and offi-
cial actions have been properly fol-
lowed. An audit or investigation may 
also include interviews and a systems 
evaluation to detect problems or fail-

ures in the implementation of this 
part. 

(b) When undertaking an audit, in-
vestigation, or other inquiry, USDA 
will: 

(1) Scope and purpose. Define the 
scope and purpose in the official action 
given to the person under investiga-
tion; and 

(2) Information not available. Have 
ascertained that the information 
sought or other adequate and authori-
tative data are not available from any 
Federal or other responsible agency. 

(c) In administering this part, USDA 
may issue the following documents 
that constitute official actions: 

(1) Administrative subpoenas. An ad-
ministrative subpoena requires a per-
son to appear as a witness before an of-
ficial designated by USDA to testify 
under oath on matters of which that 
person has knowledge relating to the 
enforcement or the administration of 
the Defense Production Act and other 
applicable laws, this part, or official 
actions. An administrative subpoena 
may also require the production of 
books, papers, records, documents, and 
physical objects or property. 

(2) Demands for information. A demand 
for information requires a person to 
furnish to a duly authorized represent-
ative of USDA any information nec-
essary or appropriate to the enforce-
ment or the administration of the De-
fense Production Act and other appli-
cable statutes, this part, or official ac-
tions. 

(3) Inspection authorizations. An in-
spection authorization requires a per-
son to permit a duly authorized rep-
resentative of USDA to interview the 
person’s employees or agents, to in-
spect books, records, documents, other 
writings, and information, including 
electronically-stored information, in 
the person’s possession or control at 
the place where that person usually 
keeps them or otherwise, and to in-
spect a person’s property when such 
interviews and inspections are nec-
essary or appropriate to the enforce-
ment or the administration of the De-
fense Production Act and other related 
laws, this part, or official actions. 

(d) The production of books, records, 
documents, other writings, and infor-
mation will not be required at any 
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place other than where they are usu-
ally kept if, prior to the return date 
specified in the administrative sub-
poena or demand for information, a 
duly authorized official of USDA is fur-
nished with copies of such material 
that are certified under oath to be true 
copies. As an alternative, a person may 
enter into a stipulation with a duly au-
thorized official of USDA as to the con-
tent of the material. 

(e) An administrative subpoena, de-
mand for information, or inspection 
authorization will include the name, 
title, or official position of the person 
to be served, the evidence sought, and 
its general relevance to the scope and 
purpose of the audit, investigation, or 
other inquiry. If employees or agents 
are to be interviewed; if books, records, 
documents, other writings, or informa-
tion are to be produced; or if property 
is to be inspected; the administrative 
subpoena, demand for information, or 
inspection authorization will describe 
the requirements. 

(f) Service of documents will be made 
in the following manner: 

(1) In person. Service of a demand for 
information or inspection authoriza-
tion will be made personally, or by cer-
tified mail-return receipt requested at 
the person’s last known address. Serv-
ice of an administrative subpoena will 
be made personally. Personal service 
may also be made by leaving a copy of 
the document with someone at least 18 
years old at the person’s last known 
dwelling or place of business. 

(2) Other than to the named individual. 
Service upon other than an individual 
may be made by serving a partner, cor-
porate officer, or a managing or gen-
eral agent authorized by appointment 
or by law to accept service of process. 
If an agent is served, a copy of the doc-
ument will be mailed to the person 
named in the document. 

(3) Delivering individual and docu-
mentation. Any individual 18 years of 
age or over may serve an administra-
tive subpoena, demand for information, 
or inspection authorization. When per-
sonal service is made, the individual 
making the service must prepare an af-
fidavit specifying the manner in which 
service was made and the identity of 
the person served, and return the affi-
davit, and in the case of subpoenas, the 

original document, to the issuing offi-
cer. In case of failure to make service, 
the reasons for the failure will be stat-
ed on the original document. 

§ 789.52 Compulsory process. 
(a) If a person refuses to permit a 

duly authorized representative of 
USDA to have access to any premises 
or source of information necessary to 
the administration or the enforcement 
of the Defense Production Act and 
other applicable laws, this part, or offi-
cial actions, the USDA representative 
may seek compulsory process. Compul-
sory process is the institution of appro-
priate legal action, including ex parte 
application for an inspection warrant 
or its equivalent, in any forum of ap-
propriate jurisdiction. 

(b) Compulsory process may be 
sought in advance of an audit, inves-
tigation, or other inquiry, if, in the 
judgment of USDA, there is reason to 
believe that a person will refuse to per-
mit an audit, investigation, or other 
inquiry, or that other circumstances 
exist that make such process desirable 
or necessary. 

§ 789.53 Notification of failure to com-
ply. 

(a) At the conclusion of an audit, in-
vestigation, or other inquiry, or at any 
other time, USDA may inform the per-
son in writing when compliance with 
the requirements of the Defense Pro-
duction Act and other applicable laws, 
this part, or an official action was not 
met. 

(b) In cases in which USDA deter-
mines that failure to comply with the 
provisions of the Defense Production 
Act and other applicable laws, this 
part, or an official action was inad-
vertent, the person may be informed in 
writing of the particulars involved and 
the corrective action to be taken. Fail-
ure to take corrective action may then 
be construed as a willful violation of 
the Defense Production Act and other 
applicable laws, this part, or an official 
action. 

§ 789.54 Violations, penalties, and rem-
edies. 

(a) Willful violation of the Defense 
Production Act, the priorities provi-
sions of the Military Selective Service 
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