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(vi) Any items related to the develop-
ment of chemical or biological warfare 
capabilities or the production of chem-
ical or biological weapons, unless such 
development or production has been 
authorized by the President or the Sec-
retary of Defense. 

(b) Jurisdictional limitations. (1) Unless 
authorized by the resource agency with 
jurisdiction (see § 789.10), the provisions 
of this part are not applicable to the 
following resources: 

(i) All forms of energy (Resource 
agency with jurisdiction—Department 
of Energy); 

(ii) Health resources (Resource agen-
cy with jurisdiction—Department of 
Health and Human Services); 

(iii) All forms of civil transportation 
(Resource agency with jurisdiction— 
Department of Transportation); 

(iv) Water resources (Resource agen-
cy with jurisdiction—Department of 
Defense, U.S. Army Corps of Engi-
neers); 

(v) All materials, services, and facili-
ties, including construction materials 
for which the authority has not been 
delegated to other agencies under Ex-
ecutive Order 13603 (Resource agency 
with jurisdiction—Department of Com-
merce); and 

(2) The priorities and allocations au-
thority in this part may not be applied 
to communications services subject to 
Executive Order 13618 of July 6, 2012 (3 
CFR, 2012 Comp., p. 273). 

Subpart D—Special Priorities 
Assistance 

§ 789.20 General provisions. 

(a) APAS is designed to be largely 
self-executing. However, if production 
or delivery problems arise, a person 
should immediately contact the Farm 
Service Agency Administrator for spe-
cial priorities assistance pursuant to 
§§ 789.20 through 789.24 and as directed 
by § 789.73. If the Farm Service Agency 
is unable to resolve the problem or to 
authorize the use of a priority rating 
and believes additional assistance is 
warranted, USDA may forward the re-
quest to another resource agency, as 
appropriate, for action. Special prior-
ities assistance is a service provided to 
alleviate problems. 

(b) Special priorities assistance is 
available for any reason consistent 
with this part. Generally, special prior-
ities assistance is provided to expedite 
deliveries, resolve delivery conflicts, 
place rated orders, locate suppliers, or 
verify information supplied by cus-
tomers and vendors. Special priorities 
assistance may also be used to request 
rating authority for items that are not 
normally eligible for priority treat-
ment. 

(c) A request for special priorities as-
sistance or priority rating authority 
must be submitted on Form AD–2102 
(OMB Control Number 0560–0280) to the 
Farm Service Agency as provided in 
paragraph (a) of this section. Form 
AD–2102 may be obtained from USDA 
by downloading the form and instruc-
tions from http://forms.sc.egov.usda.gov/ 
eForms/welcomeAction.do?Home or by 
contacting the Administrator of the 
Farm Service Agency as specified in 
§ 789.73. Either mail or fax the form to 
USDA, using the address or fax number 
shown on the form. 

§ 789.21 Requests for priority rating 
authority. 

(a) Rating authority for items or serv-
ices not normally rated. If a rated order 
is likely to be delayed because a person 
is unable to obtain items or services 
not normally rated under this part, the 
person may request the authority to 
use a priority rating in ordering the 
needed items or services. 

(b) Rating authority for production or 
construction equipment. For a rated 
order for production or construction 
equipment not under the resource ju-
risdiction of USDA, follow the regula-
tion in 15 CFR part 700. 

(1) A request for priority rating au-
thority for production or construction 
equipment must be submitted to the 
U.S. Department of Commerce on Form 
BIS–999 (see 15 CFR 700.51). Form BIS– 
999 may be obtained from USDA as 
specified in § 789.20(c) or from the De-
partment of Commerce as specified in 
15 CFR 700.50. 

(2) When the use of a priority rating 
is authorized for the procurement of 
production or construction equipment, 
a rated order may be used either to 
purchase or to lease such equipment. 
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However, in the latter case, the equip-
ment may be leased only from a person 
engaged in the business of leasing such 
equipment or from a person willing to 
lease rather than sell. 

(c) For rating authority in advance of 
a rated prime contract: 

(1) In certain cases and upon specific 
request, USDA, in order to promote the 
national defense, may authorize a per-
son to place a priority rating on an 
order to a supplier in advance of the 
issuance of a rated prime contract. In 
these instances, the person requesting 
advance rating authority must obtain 
sponsorship of the request from USDA. 
The person assumes any business risk 
associated with the placing of a rated 
order if the order has to be canceled in 
the event the rated prime contract is 
not issued. 

(2) The person must state the fol-
lowing in the request: 

It is understood that the authorization of a 
priority rating in advance of our receiving a 
rated prime contract from USDA and our use 
of that priority rating with our suppliers in 
no way commits USDA or any other govern-
ment agency to enter into a contract or 
order or to expend funds. Further, we under-
stand that the Federal Government will not 
be liable for any cancellation charges, termi-
nation costs, or other damages that may ac-
crue if a rated prime contract is not eventu-
ally placed and, as a result, we must subse-
quently cancel orders placed with the use of 
the priority rating authorized as a result of 
this request. 

(3) In reviewing requests for rating 
authority in advance of a rated prime 
contract, USDA will consider, among 
other things, the following criteria: 

(i) The probability that the prime 
contract will be awarded; 

(ii) The impact of the resulting rated 
orders on suppliers and on other au-
thorized programs; 

(iii) Whether the contractor is the 
sole source; 

(iv) Whether the item being produced 
has a long lead time; and 

(v) The time period for which the rat-
ing is being requested. 

(4) USDA may require periodic re-
ports on the use of the rating authority 
granted through paragraph (c) of this 
section. 

(5) If a rated prime contract is not 
issued, the person will promptly notify 
each supplier who has received any 

rated order related to the advanced 
rating authority that the priority rat-
ing on the order is canceled. 

§ 789.22 Examples of assistance. 
(a) While special priorities assistance 

may be provided for any reason in sup-
port of this part, it is usually provided 
in situations in which: 

(1) A person is experiencing difficulty 
in obtaining delivery against a rated 
order by the required delivery date; or 

(2) A person cannot locate a supplier 
for an item or service needed to fill a 
rated order. 

(b) Other examples of special prior-
ities assistance include: 

(1) Ensuring that rated orders receive 
preferential treatment by suppliers; 

(2) Resolving production or delivery 
conflicts between various rated orders; 

(3) Assisting in placing rated orders 
with suppliers; 

(4) Verifying the urgency of rated or-
ders; and 

(5) Determining the validity of rated 
orders. 

§ 789.23 Criteria for assistance. 
(a) Requests for special priorities as-

sistance should be timely (for example, 
the request has been submitted 
promptly and enough time exists for 
USDA to meaningfully resolve the 
problem), and must establish that: 

(1) There is an urgent need for the 
item; and 

(2) The applicant has made a reason-
able effort to resolve the problem. 

(b) [Reserved] 

§ 789.24 Instances in which assistance 
must not be provided. 

(a) Special priorities assistance is 
provided at the discretion of USDA 
when it is determined that such assist-
ance is warranted to meet the objec-
tives of this part. Examples in which 
assistance must not be provided in-
clude situations in which a person is 
attempting to: 

(1) Secure a price advantage; 
(2) Obtain delivery prior to the time 

required to fill a rated order; 
(3) Gain competitive advantage; 
(4) Disrupt an industry apportion-

ment program in a manner designed to 
provide a person with an unwarranted 
share of scarce items; or 

VerDate Sep<11>2014 13:56 Aug 20, 2026 Jkt 268018 PO 00000 Frm 00419 Fmt 8010 Sfmt 8010 Y:\SGML\268018.XXX 268018jg
ilm

or
e 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2026-08-28T14:43:59-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




