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§769.103

term marketable assets that the inter-
mediary lender chooses to deposit. Re-
volving funds are not considered Fed-
eral funds.

Tribal entity means an eligible entity
established pursuant to the Indian Re-
organization Act.

Ultimate recipient means Native
American tribe, tribal entity, or mem-
ber of either that receives a loan from
an intermediary lender’s HFIL revolv-
ing fund.

Undivided interest means a common
interest in the whole parcel of land
that is owned by two or more people.
Owners of undivided interest do not
own a specific piece of a parcel of land;
rather they own a percentage interest
in the whole.

§769.103 Eligibility requirements of
the intermediary lender.

(a) Eligible entity types. The types of
entities that may become an inter-
mediary lender are:

(1) Private and Tribal operated non-
profit corporations;

(2) Public agencies—Any State or
local government, or any branch or
agency of such government having au-
thority to act on behalf of that govern-
ment, borrow funds, and engage in ac-
tivities eligible for funding under this
part;

(3) Indian tribes or tribal corpora-
tions; or

(4) Lenders who are subject to credit
examination and supervision by an ac-
ceptable State or Federal regulatory
agency.

(b) Intermediary lender requirements.
The intermediary lender must:

(1) Have the legal authority nec-
essary for carrying out the proposed
loan purposes and for obtaining, giving
security for, and repaying the proposed
loan;

(2) Have a record of successful lend-
ing in Indian Country and knowledge
and experience working with the BIA.
The Agency will assess the applicant
staff’s training and experience in lend-
ing in Indian Country based on recent
experience in loan making and serv-
icing with loans that are similar in na-
ture to the HFIL program. If consult-
ants will be used, FSA will assess the
staff’s experience in choosing and su-
pervising consultants; and
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(3) Have an adequate assurance of re-
payment of the loan based on the fiscal
and managerial capabilities of the pro-
posed intermediary lender.

(c) The Intermediary Relending Agree-
ment. The intermediary lender and the
Agency will enter into an Intermediary
Relending Agreement, satisfactory to
the Agency based on:

(1) Loan documentation requirements
including planned application forms,
security instruments, and loan closing
documents;

(2) List of proposed fees and other
charges it will assess the ultimate re-
cipients;

(3) The plan for relending the loan
funds. The plan must have sufficient
detail to provide the Agency with a
complete understanding of the com-
plete mechanics of how the funds will
get from the intermediary lender to
the ultimate recipient. Included in the
plan are the service area, eligibility
criteria, loan purposes, rates, terms,
collateral requirements, a process for
addressing environmental issues on
property to be purchased, limits, prior-
ities, application process, analysis of
new loan requests, and method of dis-
bursement of the funds to the ultimate
recipient;

(4) Loan review plans that specify
how the intermediary lender will re-
view the loan request from the ulti-
mate recipient and make an eligibility
determination;

(56) An explanation of the inter-
mediary lender’s established internal
credit review process; and

(6) An explanation of how the inter-
mediary lender will monitor the loans
to the ultimate recipients.

§769.104 Requirements of the ultimate
recipient.

(a) Ultimate recipients must be indi-
vidual Tribal members, Tribes or eligi-
ble Tribal entities, with authority to
incur the debt and carry out the pur-
pose of the loan.

(b) The intermediary lender will
make this determination in accordance
with the Intermediary Relending
Agreement.

§769.105 Authorized loan purposes.

(a) Intermediary lender. Agency HFIL
loan funds must be placed in the
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intermediary’s HFIL revolving fund
and used by the intermediary to pro-
vide direct loans to eligible ultimate
recipients.

(b) Ultimate recipient. Lioans from the
intermediary lender to the ultimate re-
cipient using the HFIL revolving fund:

(1) Must be used to acquire and con-
solidate at least 50 percent of the high-
ly fractionated Indian land parcel and
interests in the land. The interests in-
clude rights-of-way, water rights, ease-
ments, and other appurtenances that
would normally pass with the land or
are necessary for the proposed oper-
ation of the land located within the
tribe’s reservation;

(2) Must finance land that will be
used for agricultural purposes during
the term of the loan;

(3) May be used to pay costs inci-
dental to land acquisition, including,
but not limited to, title clearance,
legal services, archeological or land
surveys, and loan closing; and

(4) May be used to pay for the costs
of any appraisal conducted in accord-
ance with this part.

§769.106 Limitations.

(a) Loan funds may not be used for
any land improvement or development
purposes, acquisition or repair of build-
ings or personal property, payment of
operating costs, payment of finders’
fees, or similar costs, or for any pur-
pose that will contribute to excessive
erosion of highly erodible land or to
the conversion of wetlands to produce
an agricultural commodity as specified
in 7 CFR part 12.

(b) The amount of loan funds used to
acquire land may not exceed the cur-
rent market value of the land as deter-
mined by a current appraisal that
meets the requirements as specified in
7 CFR 761.7(b)(1).

(c) Agency HFIL loan funds may not
be used for payment of the
intermediary’s administrative costs or
expenses. The amount removed from
the HFIL revolving fund for adminis-
trative costs in any year must be rea-
sonable, must not exceed the actual
cost of operating the HFIL revolving
fund and must not exceed the amount
approved by the Agency in the inter-
mediary lender’s annual loan moni-
toring report.

§769.108

(d) No loan to an intermediary lender
may exceed the maximum amount the
intermediary can reasonably expect to
lend to eligible ultimate recipients,
based on anticipated demand for loans
to consolidate fractioned interests and
capacity of the intermediary to effec-
tively carry out the terms of the loan.

§769.107

(a) Loans made by the Agency to the
intermediary lender will bear interest
at a fixed rate as determined by the
Administrator, but not less than 1 per-
cent per year over the term of the loan.

(1) Interest rates charged by inter-
mediary lender to ultimate recipients
on loans from the HFIL revolving fund
will be negotiated between the inter-
mediary lender and ultimate recipient,
but the rate must be within limits es-
tablished by the Intermediary Re-
lending Agreement.

(2) The rate should normally be the
lowest rate sufficient to cover the
loan’s proportional share of the revolv-
ing fund’s debt service costs and ad-
ministrative costs.

(b) No loan to an intermediary lender
will be extended for a period exceeding
30 years. Interest will be due annually
but principal payments may be de-
ferred by the Agency.

(1) Loans made by an intermediary
lender to an ultimate recipient from
the HFIL revolving fund will be sched-
uled for repayment over a term nego-
tiated by the intermediary lender and
ultimate recipient but will not exceed
30 years or the date of the end of the
term of the HFIL loan, whichever is
sooner.

(2) The term of an HFIL loan must be
reasonable and prudent considering the
purpose of the loan, expected repay-
ment ability of the ultimate recipient,
and the useful life of collateral, and
must be within any limits established
by the intermediary lender’s Inter-
mediary Relending Agreement.

§769.108 Security requirements for
HFIL loans and the ultimate recipi-
ents.

(a) HFIL loans. Security for all loans
to intermediaries must be such that
the repayment of the loan is reason-
ably assured, taking into consideration
the intermediary’s financial condition,

Rates and terms.
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