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§5001.508

lender. This includes situations where
a lender is merged with or acquired by
another lender and situations where
the lender has failed and been taken
over by a Federal regulatory agency
such as the Federal Deposit Insurance
Corporation (FDIC) and the loan is sub-
sequently sold to another lender. How-
ever, in situations where the lender has
failed and been taken over by a Federal
regulator and the loan is liquidated
rather than being sold to another lend-
er, the Agency will pay losses and
share in costs as if the Federal regu-
latory agency were an approved new
lender.

(d) In cases when there is a transfer
to a new lender or when a lender has
been merged with or acquired by an-
other lender, the Agency and the new
lender must execute a new lender’s
agreement, unless the new lender al-
ready has a valid lender’s agreement
with the Agency.

(e) After Agency approval of a trans-
fer of lender, all terms of the original
loan note guarantee shall transfer to
the benefit of the new lender.

[86 FR 42518, July 14, 2020, as amended at 89
FR 79727, Sept. 30, 2024]

§5001.508 Mergers.

Agency approval. All borrower merg-
ers or consolidations (herein referred
to as ‘“‘mergers’’) require approval by
the Agency and the lender. The Agency
may approve a merger when—

(a) The resulting organization will be
eligible for a guaranteed loan and as-
sumes all the liabilities and acquires
all the assets of the merged borrower;

(b) The merger is in the best interest
of the government and the merging or-
ganization;

(c) The resulting organization can
meet all required conditions as con-
tained in specific loan agreements; and

(d) All property can be legally trans-
ferred to the resulting organization.

§5001.509 Servicing fees.

The lender may pass the servicing
fees on to the borrower but may not
delay payment of the fee to the Agency
while collecting the payment from the
borrower.

(a) Guarantee retention fees. Where the
lender is required to pay a periodic
guarantee retention fee (see §5001.455),
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the fee is due for the entire payment
period even if the loan note guarantee
is terminated or transferred before the
next retention fee payment is due.

(b) Borrower transfer fee. The Agency
will charge the following fees:

(1) A one-time, $1,500 nonrefundable
transfer fee at the time of transfer to
an eligible borrower.

(2) Payment of a one-time nonrefund-
able transfer fee of 1 percent of the
guaranteed loan balance to ineligible
borrowers.

§5001.510 Subordination of lien posi-
tion.

(a) Request for subordination. A lender
seeking a subordination of its lien posi-
tion in collateral must submit a writ-
ten request to the Agency. The lender
must include in the request a financial
analysis of the servicing action. The fi-
nancial analysis must be fully sup-
ported by current financial statements,
less than 90 calendar days old, of the
borrower and guarantors. The lender
must receive written Agency approval
prior to the subordination.

(b) Agency approval. Agency approval
of the subordination request requires
that:

(1) The subordination of the lender’s
lien position enhances the borrower’s
business and is in the best financial in-
terest of the Agency;

(2) The lien to which the guaranteed
loan is subordinated is for a fixed dol-
lar amount or fixed credit limit and for
a fixed term, after which the guaran-
teed loan lien priority will be restored;

(3) Remaining collateral is sufficient
to provide for adequate collateral cov-
erage of the guaranteed loan after tak-
ing into account the lender’s discount
of collateral consistent with the lend-
er’s sound loan-to-discounted value
practices and satisfactory justification
of the discount used. The Agency may
require a current independent appraisal
in accordance with §5001.203. However,
if the original appraisal is more than
one year old, but less than two years
old, the lender may provide an ap-
praisal with a new effective date of
evaluation in lieu of a completely new
appraisal;

(4) Lien priorities remain for the por-
tion of the loan collateral that was not
subordinated;
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