
9 

Fed. Emergency Mgmt. Agency, DHS Pt. 4 

(2) The Administrator may consider 
new evidence at any time; however, 
FEMA will not consider repetitious pe-
titions for rulemaking. 

§ 1.9 Petitions for reconsideration. 
Petitions for reconsideration of a 

final rule will not be considered. Such 
petitions, if filed, will be treated as pe-
titions for rulemaking in accordance 
with § 1.8. 

PART 2—OMB CONTROL NUMBERS 

Sec. 
2.1 Purpose. 
2.2 OMB control numbers assigned to infor-

mation collections. 

AUTHORITY: 5 U.S.C. 552; 42 U.S.C. 3507; Re-
organization Plan No. 3 of 1978, 5 U.S.C. App. 
1; E.O. 12127, 3 CFR, 1979 Comp., p. 376; E.O. 
12148, as amended, 3 CFR, 1979 Comp., p. 412. 

SOURCE: 74 FR 15332, Apr. 3, 2009, unless 
otherwise noted. 

§ 2.1 Purpose. 

This part collects and displays the 
control numbers assigned to informa-
tion collection requirements of FEMA 
by the Office of Management and Budg-
et (OMB) pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). FEMA intends that this part 
comply with the requirements of sec-
tion 3507(f) of the Paperwork Reduction 
Act, which requires that agencies dis-
play a current control number assigned 
by the Director of OMB for each agency 
information collection requirement. 

§ 2.2 OMB control numbers assigned to 
information collections. 

44 CFR part or section where identified or described Current OMB Control No. 

59 ................................................................................................................... 1660–0023 
59.22 .............................................................................................................. 1660–0003, 1660–0004 
59 subpart C .................................................................................................. 1660–0045 
60.6, 60.3 ....................................................................................................... 1660–0033 
61.13 .............................................................................................................. 1660–0006 
62 subpart B .................................................................................................. 1660–0005,1660–0095 
62.23(l) ........................................................................................................... 1660–0086 
62.24 .............................................................................................................. 1660–0020, 1660–0038 
65, 70 generally ............................................................................................. 1660–0037 
71.4 ................................................................................................................ 1660–0010 
72 ................................................................................................................... 1660–0015, 1660–0016 
75.11 .............................................................................................................. 1660–0013 
78 ................................................................................................................... 1660–0062, 1660–0072,1660–0075 
79.7(d) ........................................................................................................... 1660–0104 
80 ................................................................................................................... 1660–0103 
151.11 ............................................................................................................ 1660–0014 
152.4, 152.7 ................................................................................................... 1660–0069 
201 ................................................................................................................. 1660–0062, 1660–0072, 1660–0103 
204 ................................................................................................................. 1660–0058 
206 subpart B: 206.34, 206.35, 206.36, 206.46, 206.47 .............................. 1660–0009 
206 subpart D: 206.101(e), 202.110, 206.117, 206.119 ............................... 1660–0002 
206.112, 206.114, 206.115 ........................................................................... 1660–0061 
206.171 .......................................................................................................... 1660–0085 
206.202(f)(2), 206.203(c), 206.203(d)(i), 206.204(f) ..................................... 1660–0017 
206 subpart K ................................................................................................ 1660–0082, 1660–0083 
206 subpart N ................................................................................................ 1660–0076 
206.437 .......................................................................................................... 1660–0026 
206.440 .......................................................................................................... 1660–0076 
208 ................................................................................................................. 1660–0073 
352 ................................................................................................................. 1660–0024 

PART 3 [RESERVED] PART 4—INTERGOVERNMENTAL RE-
VIEW OF FEDERAL EMERGENCY 
MANAGEMENT AGENCY (FEMA) 
PROGRAMS AND ACTIVITIES 

Sec. 
4.1 What is the purpose of these regula-

tions? 
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4.2 What definitions apply to these regula-
tions? 

4.3 What programs and activities of FEMA 
are subject to these regulations? 

4.4 [Reserved] 
4.5 What is the Administrator’s obligation 

with respect to Federal interagency co-
ordination? 

4.6 What procedures apply to the selection 
of programs and activities under these 
regulations? 

4.7 How does the Administrator commu-
nicate with State and local officials con-
cerning FEMA’s programs and activities? 

4.8 How does the Administrator provide an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

4.9 How does the Administrator receive and 
respond to comments? 

4.10 How does the Administrator make ef-
forts to accommodate intergovernmental 
concerns? 

4.11 What are the Administrator’s obliga-
tions in interstate situations? 

4.12 How may a State simplify, consolidate, 
or substitute federally required State 
plans? 

4.13 May the Administrator waive any pro-
vision of these regulations? 

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR 
30959), as amended April 8, 1983 (48 FR 15887); 
sec. 401, Intergovernmental Cooperation Act 
of 1968, as amended (31 U.S.C. 6506); sec. 204, 
Demonstration Cities and Metropolitan De-
velopment Act of 1966, as amended (42 U.S.C. 
3334). 

SOURCE: 48 FR 29316, June 24, 1983, unless 
otherwise noted. 

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 47 
FR 57369, Dec. 23, 1982; 48 FR 17101, Apr. 21, 
1983; and 48 FR 29096, June 24, 1983. 

§ 4.1 What is the purpose of these reg-
ulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 
also implement applicable provisions of 
section 401 of the Intergovernmental 
Cooperation Act of 1968 and section 204 
of the Demonstration Cities and Metro-
politan Development Act of 1966. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on 
State, areawide, regional and local co-
ordination for review of proposed Fed-

eral financial assistance and direct 
Federal development. 

(c) These regulations are intended to 
aid the internal management of FEMA, 
and are not intended to create any 
right or benefit enforceable at law by a 
party against FEMA or its officers. 

§ 4.2 What definitions apply to these 
regulations? 

Administrator means the Adminis-
trator of FEMA or an official or em-
ployee of FEMA acting for the Admin-
istrator of FEMA under a delegation of 
authority. 

FEMA means the Federal Emergency 
Management Agency. 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of Northern Mariana Islands, 
Guam, American Samoa, the U.S. Vir-
gin Islands, or the Trust Territory of 
the Pacific Islands. 

[48 FR 29316, June 24, 1983, as amended at 74 
FR 15332, Apr. 3, 2009] 

§ 4.3 What programs and activities of 
FEMA are subject to these regula-
tions? 

The Administrator publishes in the 
FEDERAL REGISTER a list of FEMA’s 
programs and activities that are sub-
ject to these regulations and identifies 
which of these are subject to the re-
quirements of section 204 of the Dem-
onstration Cities and Metropolitan De-
velopment Act. 

§ 4.4 [Reserved] 

§ 4.5 What is the Administrator’s obli-
gation with respect to Federal 
interagency coordination? 

The Administrator, to the extent 
practicable, consults with and seeks 
advice from all other substantially af-
fected Federal departments and agen-
cies in an effort to assure full coordina-
tion between such agencies and FEMA 
regarding programs and activities cov-
ered under these regulations. 
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§ 4.6 What procedures apply to the se-
lection of programs and activities 
under these regulations? 

(a) A State may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 4.3 of 
this part for intergovernmental review 
under these regulations. Each State, 
before selecting programs and activi-
ties, shall consult with local elected of-
ficials. 

(b) Each State that adopts a process 
shall notify the Administrator of 
FEMA’s programs and activities se-
lected for that process. 

(c) A State may notify the Adminis-
trator of changes in its selections at 
any time. For each change, the State 
shall submit to the Administrator an 
assurance that the State has consulted 
with local elected officials regarding 
the change. FEMA may establish dead-
lines by which States are required to 
inform the Administrator of changes in 
their program selections. 

(d) The Administrator uses a State’s 
process as soon as feasible, depending 
on individual programs and activities, 
after the Administrator is notified of 
its selections. 

§ 4.7 How does the Administrator com-
municate with State and local offi-
cials concerning FEMA’s programs 
and activities? 

(a) For those programs and activities 
covered by a state process under § 4.6, 
the Administrator, to the extent per-
mitted by law: 

(1) Uses the state process to deter-
mine views of State and local elected 
officials; and, 

(2) Communicates with State and 
local elected officials, through the 
state process, as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(b) The Administrator provides no-
tice to directly affected State, 
areawide, regional, and local entities 
in a State of proposed Federal financial 
assistance or direct Federal develop-
ment if: 

(1) The State has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or activity not se-
lected for the State process. 

This notice may be made by publica-
tion in the FEDERAL REGISTER or other 
appropriate means, which FEMA in its 
discretion deems appropriate. 

§ 4.8 How does the Administrator pro-
vide an opportunity to comment on 
proposed Federal financial assist-
ance and direct Federal develop-
ment? 

(a) Except in unusual circumstances, 
the Administrator gives state processes 
or directly affected State, areawide, re-
gional and local officials and entities 
at least 60 days from the date estab-
lished by the Administrator to com-
ment on proposed direct Federal devel-
opment or Federal financial assistance. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
FEMA have been delegated. 

(c) Applicants for programs and ac-
tivities subject to section 204 of the 
Demonstration Cities and Metropolitan 
Act shall allow areawide agencies a 60- 
day opportunity for review and com-
ment. 

§ 4.9 How does the Administrator re-
ceive and respond to comments? 

(a) The Administrator follows the 
procedures in § 4.10 if: 

(1) A State office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
Federal agencies, and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 4.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from State, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a State has not established a 
process, or is unable to submit a state 
process recommendation, State, 
areawide, regional and local officials 
and entities may submit comments to 
FEMA. 

(d) If a program or activity is not se-
lected for a state process, State, 
areawide, regional and local officials 
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and entities may submit comments to 
FEMA. In addition, if a state process 
recommendation for a nonselected pro-
gram or activity is transmitted to 
FEMA by the single point of contact, 
the Administrator follows the proce-
dures of § 4.10 of this part. 

(e) The Administrator considers com-
ments which do not constitute a state 
process recommendation submitted 
under these regulations and for which 
the Administrator is not required to 
apply the procedures of § 4.10 of this 
part, when such comments are provided 
by a single point of contact, by the ap-
plicant or directly to FEMA by a com-
menting party. 

§ 4.10 How does the Administrator 
make efforts to accommodate inter-
governmental concerns? 

(a) If a state process provides a state 
process recommendation to FEMA 
through its single point of contact, the 
Administrator either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with such written explanation of 
the decision, as the Administrator in 
his or her discretion deems appro-
priate. The Administrator may also 
supplement the written explanation by 
providing the explanation to the single 
point of contact by telephone, other 
telecommunication, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the Admin-
istrator informs the single point of 
contact that: 

(1) FEMA will not implement its de-
cision for at least ten days after the 
single point of contact receives the ex-
planation; or 

(2) The Administrator has reviewed 
the decision and determined that, be-
cause of unusual circumstances, the 
waiting period of at least ten days is 
not feasible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 4.11 What are the Administrator’s ob-
ligations in interstate situations? 

(a) The Administrator is responsible 
for: 

(1) Identifying proposed Federal fi-
nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select 
FEMA’s program or activity; 

(3) Making efforts to identify and no-
tify the affected State, areawide, re-
gional, and local officials and entities 
in those States that have not adopted a 
process under the Order or do not se-
lect FEMA’s program or activity; 

(4) Responding pursuant to § 4.10 of 
this part if the Administrator receives 
a recommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
the review, coordination, and commu-
nication with FEMA have been dele-
gated. 

(b) The Administrator uses the proce-
dures in § 4.10 if a state process pro-
vides a state process recommendation 
to FEMA through a single point of con-
tact. 

§ 4.12 How may a State simplify, con-
solidate, or substitute federally re-
quired State plans? 

(a) As used in this section: 
(1) Simplify means that a State may 

develop its own format, choose its own 
submission date, and select the plan-
ning period for a State plan. 

(2) Consolidate means that a State 
may meet statutory and regulatory re-
quirements by combining two or more 
plans into one document and that the 
State can select the format, submis-
sion date, and planning period for the 
consolidated plan. 

(3) Substitute means that a State may 
use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Administrator. 

(c) The Administrator reviews each 
state plan that a State has simplified, 
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consolidated, or substituted and ac-
cepts the plan only if its contents meet 
Federal requirements. 

§ 4.13 May the Administrator waive 
any provision of these regulations? 

In an emergency, the Administrator 
may waive any provision of these regu-
lations. 

PART 5—PRODUCTION OR 
DISCLOSURE OF INFORMATION 

Subparts A–E [Reserved] 

Subpart F—Subpoenas or Other Legal De-
mands for Testimony or the Production 
or Disclosure of Records or Other Infor-
mation 

Sec. 
5.80 Scope and applicability. 
5.81 Statement of policy. 
5.82 Definitions. 
5.83 Authority to accept service of sub-

poenas. 
5.84 Production of documents in private 

litigation. 
5.85 Authentication and attestation of cop-

ies. 
5.86 Records involved in litigation or other 

judicial process. 
5.87 Testimony of FEMA employees in pri-

vate litigation. 
5.88 Testimony in litigation in which the 

United States is a party. 
5.89 Waiver. 

AUTHORITY: Pub. L. 107–296, 116 Stat. 2135; 5 
U.S.C. 301. 

SOURCE: 44 FR 50287, Aug. 27, 1979, unless 
otherwise noted. 

Subparts A–E [Reserved] 

Subpart F—Subpoenas or Other 
Legal Demands for Testimony 
or the Production or Disclo-
sure of Records or Other Infor-
mation 

SOURCE: 54 FR 11715, Mar. 22, 1989, unless 
otherwise noted. 

§ 5.80 Scope and applicability. 
(a) This subpart sets forth policies 

and procedures with respect to the dis-
closure or production by FEMA em-
ployees, in response to a subpoena, 
order or other demand of a court or 
other authority, of any material con-

tained in the files of the Agency or any 
information relating to material con-
tained in the files of the Agency or any 
information acquired by an employee 
as part of the performance of that per-
son’s official duties or because of that 
person’s official status. 

(b) This subpart applies to State and 
local judicial, administrative and legis-
lative proceedings, and Federal judicial 
and administrative proceedings. 

(c) This subpart does not apply to 
Congressional requests or subpoenas 
for testimony or documents, or to an 
employee making an appearance solely 
in his or her private capacity in judi-
cial or administrative proceedings that 
do not relate to the Agency (such as 
cases arising out of traffic accidents, 
domestic relations, etc.). 

(d) The Department of Homeland Se-
curity’s regulations, 6 CFR 5.41 
through 5.49, apply to any subject mat-
ter not already covered by this sub-
part, including but not limited to de-
mands or requests directed to current 
or former FEMA contractors. 

[54 FR 11715, Mar. 22, 1989, as amended at 72 
FR 43546, Aug. 6, 2007] 

§ 5.81 Statement of policy. 
(a) It is the policy of FEMA to make 

its records available to private liti-
gants to the same extent and in the 
same manner as such records are made 
available to members of the general 
public, except where protected from 
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil 
Procedure) or other applicable law. 

(b) It is FEMA’s policy and responsi-
bility to preserve its human resources 
for performance of the official func-
tions of the Agency and to maintain 
strict impartiality with respect to pri-
vate litigants. Participation by FEMA 
employees in private litigation in their 
official capacities is generally contrary 
to this policy. 

§ 5.82 Definitions. 
For purposes of this subpart, the fol-

lowing terms have the meanings as-
cribed to them in this section: 

(a) Demand refers to a subpoena, 
order, or other demand of a court of 
competent jurisdiction, or other spe-
cific authority (e.g., an administrative 
or State legislative body), signed by 
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