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(i) Except as specified in paragraph
(d)(2) of this section, the sanction is ef-
fective on the date specified in CMS’
reconsideration notice.

(ii) If CMS, in consultation with the
State, determines that the MCO’s con-
duct poses a serious threat to an en-
rollee’s health or safety, the sanction
may be made effective earlier than the
date of the agency’s reconsideration
decision under paragraph (d)(1)(ii) of
this section.

(g) CMS’ role. (1) CMS retains the
right to independently perform the
functions assigned to the State under
paragraphs (a) through (d) of this sec-
tion.

(2) At the same time that the State
sends notice to the MCO under para-
graph (c)(1) of this section, CMS for-
wards a copy of the notice to the OIG.

(3) CMS conveys the determination
described in paragraph (b) of this sec-
tion to the OIG for consideration of
possible imposition of civil money pen-
alties under section 1903(m)(5)(A) of the
Act and part 1003 of this title. In ac-
cordance with the provisions of part
1003, the OIG may impose civil money
penalties on the MCO in addition to, or
in place of, the sanctions that may be
imposed under this section.

Subpart J—Conditions for Federal
Financial Participation (FFP)
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§438.802 Basic requirements.

FFP is available in expenditures for
payments under an MCO contract only
for the periods during which the con-
tract—

(a) Meets the requirements of this
part; and

(b) Is in effect.

§438.806 Prior approval.

(a) Comprehensive risk contracts. FFP
is available under a comprehensive risk
contract only if all of the following
apply:

(1) CMS has confirmed that the con-
tractor meets the definition of an MCO
or is one of the entities described in
paragraphs (b)(2) through (5) of §438.3.

(2) The contract meets all the re-
quirements of section 1903(m)(2)(A) of

§438.810

the Act, the applicable requirements of
section 1932 of the Act, and the provi-
sions of this part.

(b) MCO contracts. Prior approval by
CMS is a condition for FFP under any
MCO contract that extends for less
than one full year or that has a value
equal to, or greater than, the following
threshold amounts:

(1) For 1998, the threshold is
$1,000,000.

(2) For subsequent years, the amount
is increased by the percentage increase
in the consumer price index for all
urban consumers.

(c) FFP is not available in an MCO
contract that does not have prior ap-
proval from CMS under paragraph (b)
of this section.

§438.808 Exclusion of entities.

(a) General rule. FFP is available in
payments under MCO contracts or
PIHP, PAHP, PCCM, or PCCM entity
contracts under a section 1915(b)(1) of
the Act waiver only if the State ex-
cludes from the contracts any entities
described in paragraph (b) of this sec-
tion.

(b) Entities that must be excluded. (1)
An entity that could be excluded under
section 1128(b)(8) of the Act as being
controlled by a sanctioned individual.

(2) An entity that has a substantial
contractual relationship as defined in
§431.55(h)(3) of this chapter, either di-
rectly or indirectly, with an individual
convicted of certain crimes as de-
scribed in section 1128(b)(8)(B) of the
Act or an individual described in
§438.610(a) and (b).

(3) An entity that employs or con-
tracts, directly or indirectly, for the
furnishing of health care, utilization
review, medical social work, or admin-
istrative services, with one of the fol-
lowing:

(i) Any individual or entity described
in §438.610(a) and (b).

(ii) Any individual or entity that
would provide those services through
an individual or entity described in
§438.610(a) and (b).

§438.810 Expenditures for enrollment
broker services.

(a) Definitions. As used in this sec-
tion—
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§438.812

Enrollment activities means activities
such as distributing, collecting, and
processing enrollment materials and
taking enrollments by phone, in per-
son, or through electronic methods of
communication.

Enrollment broker means an individual
or entity that performs choice coun-
seling or enrollment activities, or both.

Enrollment services means choice
counseling, or enrollment activities, or
both.

(b) Conditions that enrollment brokers
must meet. State expenditures for the
use of enrollment brokers are consid-
ered necessary for the proper and effi-
cient operation of the State plan and
thus eligible for FFP only if the broker
and its subcontractors meet the fol-
lowing conditions:

(1) Independence. The broker and its
subcontractors are independent of any
MCO, PIHP, PAHP, PCCM, PCCM enti-
ty or other health care provider in the
State in which they provide enrollment
services. A broker or subcontractor is
not considered ‘‘independent’ if it—

(i) Is an MCO, PIHP, PAHP, PCCM,
PCCM entity or other health care pro-
vider in the State;

(ii) Is owned or controlled by an
MCO, PIHP, PAHP, PCCM, PCCM enti-
ty or other health care provider in the
State; or

(iii) Owns or controls an MCO, PIHP,
PAHP, PCCM, PCCM entity, or other
health care provider in the State.

(2) Freedom from conflict of interest.
The broker and its subcontractor are
free from conflict of interest. A broker
or subcontractor is not considered free
from conflict of interest if any person
who is the owner, employee, or consult-
ant of the broker or subcontractor or
has any contract with them—

(i) Has any direct or indirect finan-
cial interest in any entity or health
care provider that furnishes services in
the State in which the broker or sub-
contractor provides enrollment serv-
ices;

(ii) Has been excluded from participa-
tion under Title XVIII or XIX of the
Act;

(iii) Has been debarred by any Fed-
eral agency; or

(iv) Has been, or is now, subject to
civil money penalties under the Act.
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(3) Approval. The initial contract or
memorandum of agreement (MOA) for
services performed by the broker has
been reviewed and approved by CMS.

§438.812 Costs under risk and nonrisk
contracts.

(a) Under a risk contract, the total
amount the State agency pays for car-
rying out the contract provisions is a
medical assistance cost.

(b) Under a nonrisk contract—

(1) The amount the State agency
pays for the furnishing of medical serv-
ices to eligible beneficiaries is a med-
ical assistance cost; and

(2) The amount the State agency
pays for the contractor’s performance
of other functions is an administrative
cost.

§438.816 Expenditures for the bene-
ficiary support system for enrollees
using LTSS.

State expenditures for the person or
entity providing the services outlined
in §438.71(d) are considered necessary
for the proper and efficient operation
of the State plan and thus eligible for
FFP only if all of the following condi-
tions are met:

(a) Costs must be supported by an al-
location methodology that appears in
the State’s approved Public Assistance
Cost Allocation Plan in §433.34 of this
chapter.

(b) The costs do not duplicate pay-
ment for activities that are already
being offered or should be provided by
other entities or paid by other pro-
grams.

(c) The person or entity providing the
services must meet the requirements in
§438.810(b)(1) and (2).

(d) The initial contract or MOA for
services performed has been reviewed
and approved by CMS.

§438.818 Enrollee encounter data.

(a) FFP is available for expenditures
under an MCO, PIHP, or PAHP con-
tract only if the State meets the fol-
lowing conditions for providing en-
rollee encounter data to CMS:

(1) Enrollee encounter data reports
must comply with the Health Insur-
ance Portability and Accountability
Act of 1996 (HIPAA) security and pri-
vacy standards and be submitted in the
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