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§431.241

(1) At a reasonable time, date, and
place;

(2) Only after adequate written no-
tice of the hearing; and

(3) By one or more impartial officials
or other individuals who have not been
directly involved in the initial deter-
mination of the action in question.

(b) If the hearing involves medical
issues such as those concerning a diag-
nosis, an examining physician’s report,
or a medical review team’s decision,
and if the hearing officer considers it
necessary to have a medical assess-
ment other than that of the individual
involved in making the original deci-
sion, such a medical assessment must
be obtained at agency expense and
made part of the record.

(c) A hearing officer must have ac-
cess to agency information necessary
to issue a proper hearing decision, in-
cluding information concerning State
policies and regulations.

[44 FR 17932, Mar. 29, 1979, as amended at 78
FR 42302, July 15, 2013]

§431.241 Matters to be considered at
the hearing.

The hearing must cover—

(a) Any matter described in
§431.220(a)(1) for which an individual
requests a fair hearing.

(b) A decision by a skilled nursing fa-
cility or nursing facility to transfer or
discharge a resident; and

(c) A State determination with re-
gard to the preadmission screening and
annual resident review requirements of
section 1919(e)(7) of the Act.

[67 FR 56505, Nov. 30, 1992, as amended at 81
FR 86449, Nov. 30, 2016]]

§431.242 Procedural rights of the ap-
plicant or beneficiary.

The applicant or beneficiary, or his
representative, must be given an oppor-
tunity to—

(a) Examine at a reasonable time be-
fore the date of the hearing and during
the hearing:

(1) The content of the applicant’s or
beneficiary’s case file and electronic
account, as defined in §435.4 of this
chapter; and

(2) All documents and records to be
used by the State or local agency or
the skilled nursing facility or nursing
facility at the hearing;
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(b) Bring witnesses;

(c) Establish all pertinent facts and
circumstances;

(d) Present an argument without
undue interference; and

(e) Question or refute any testimony
or evidence, including opportunity to
confront and cross-examine adverse
witnesses.

(f) Request an expedited fair hearing.

[44 FR 17932, Mar. 29, 1979, as amended at 57
FR 56506, Nov. 30, 1992; 81 FR 86449, Nov. 30,
2016]

§431.243 Parties in cases involving an
eligibility determination.

If the hearing involves an issue of eli-
gibility and the Medicaid agency is not
responsible for eligibility determina-
tions, the agency that is responsible
for determining eligibility must par-
ticipate in the hearing.

§431.244 Hearing decisions.

(a) Hearing recommendations or deci-
sions must be based exclusively on evi-
dence introduced at the hearing.

(b) The record must consist only of—

(1) The transcript or recording of tes-
timony and exhibits, or an official re-
port containing the substance of what
happened at the hearing;

(2) All papers and requests filed in
the proceeding; and

(3) The recommendation or decision
of the hearing officer.

(c) The applicant or beneficiary must
have access to the record at a conven-
ient place and time.

(d) In any evidentiary hearing, the
decision must be a written one that—

(1) Summarizes the facts; and

(2) Identifies the regulations sup-
porting the decision.

(e) In a de novo hearing, the decision
must—

(1) Specify the reasons for the deci-
sion; and

(2) Identify the supporting evidence
and regulations.

(f) The agency must take final ad-
ministrative action as follows:

(1) Ordinarily, within 90 days from:

(i) The date the enrollee filed an
MCO, PIHP, or PAHP appeal, not in-
cluding the number of days the en-
rollee took to subsequently file for a
State fair hearing; or
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