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be the maximum time and may be re-
duced based on urgency and need, by 
agreement of the parties. If the Self- 
Governance Tribe requests reduced 
timeframes for action due to unusual 
or special conditions (such as limited 
construction periods), the Secretary 
shall make a good faith effort to ac-
commodate the requested timeframes. 

§ 137.364 What constitutes a signifi-
cant change in the original scope of 
work? 

A significant change in the original 
scope of work is: 

(a) A change that would result in a 
cost that exceeds the total of the 
project funds available and the Self- 
Governance Tribe’s contingency funds; 
or 

(b) A material departure from the 
original scope of work, including sub-
stantial departure from timelines ne-
gotiated in the construction project 
agreement. 

§ 137.365 What is the procedure for the 
Secretary’s review and approval of 
project planning and design docu-
ments submitted by the Self-Gov-
ernance Tribe? 

(a) The Secretary shall review and 
approve planning documents to ensure 
compliance with planning standards 
identified in the construction project 
agreement. The Secretary shall review 
and approve design documents for gen-
eral compliance with requirements of 
the construction project agreement. 

(b) The Secretary shall promptly no-
tify the Self-Governance Tribe in writ-
ing of any concerns or issues that may 
lead to disapproval. The Secretary 
shall share relevant information and 
documents, and make a good faith ef-
fort to resolve all issues and concerns 
of the Self-Governance Tribe. If, after 
consultation with the Self-Governance 
Tribe, the Secretary intends to dis-
approve the documents, then the Sec-
retary shall follow the procedures set 
forth in § 137.333. 

(c) The time allowed for Secretarial 
review, comment, and approval of plan-
ning and design documents is 21 days, 
unless otherwise agreed to by the Self- 
Governance Tribe in writing. Absence 
of a written response by the Secretary 
within 21 days shall be deemed ap-
proved. 

§ 137.366 May the Secretary conduct 
onsite project oversight visits? 

Yes, the Secretary may conduct on-
site project oversight visits semiannu-
ally or on an alternate schedule nego-
tiated in the construction project 
agreement. The Secretary must pro-
vide the Self-Governance Tribe with 
reasonable advance written notice to 
assist the Self-Governance Tribe in co-
ordinating the visit. The purpose of the 
visit is review the progress under the 
construction project agreement. At the 
request of the Self-Governance Tribe, 
the Secretary must provide the Self- 
Governance Tribe a written site visit 
report. 

§ 137.367 May the Secretary issue a 
stop work order under a construc-
tion project agreement? 

No, the Secretary has no role in the 
day-to-day management of a construc-
tion project. 

§ 137.368 Is the Secretary responsible 
for oversight and compliance of 
health and safety codes during con-
struction projects being performed 
by a Self-Governance Tribe under 
section 509 of the Act [25 U.S.C. 
488aaa–8]? 

No, the Secretary is not responsible 
for oversight and compliance of health 
and safety codes during construction 
projects being performed by a Self-Gov-
ernance Tribe under section 509 of the 
Act [25 U.S.C. 488aaa–8]. 

OTHER 

§ 137.370 Do all provisions of this part 
apply to construction project agree-
ments under this subpart? 

Yes, to the extent the provisions are 
not inconsistent with the provisions in 
this subpart. Provisions that do not 
apply include: programmatic reports 
and data requirements; reassumption; 
compact and funding agreement re-
view, approval, and final offer process; 
and compact and funding agreement 
contents. 

§ 137.371 Who takes title to real prop-
erty purchased with funds provided 
under a construction project agree-
ment? 

The Self-Governance Tribe takes 
title to the real property unless the 
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Self-Governance Tribe requests that 
the Secretary take title to the prop-
erty. 

§ 137.372 Does the Secretary have a 
role in the fee-to-trust process when 
real property is purchased with 
construction project agreement 
funds? 

No, the Secretary does not have a 
role in the fee-to-trust process except 
to provide technical assistance if re-
quested by the Self-Governance Tribe. 

§ 137.373 Do Federal real property 
laws, regulations and procedures 
that apply to the Secretary also 
apply to Self-Governance Tribes 
that purchase real property with 
funds provided under a construc-
tion project agreement? 

No, unless the Self-Governance Tribe 
has requested the Secretary to take fee 
title to the property. 

§ 137.374 Does the Secretary have a 
role in reviewing or monitoring a 
Self-Governance Tribe’s actions in 
acquiring or leasing real property 
with funds provided under a con-
struction project agreement? 

No, unless the Self-Governance Tribe 
has requested the Secretary take fee 
title to the property. The Self-Govern-
ance Tribe is responsible for acquiring 
all real property needed to perform a 
construction project under a construc-
tion project agreement, not the Sec-
retary. The Secretary shall not with-
hold funds or refuse to enter into a 
construction project agreement be-
cause of a disagreement between the 
Self-Governance Tribe and the Sec-
retary over the Self-Governance 
Tribe’s decisions to purchase or lease 
real property. 

§ 137.375 Are Tribally-owned facilities 
constructed under section 509 of 
the Act [25 U.S.C. 458aaa–8] eligible 
for replacement, maintenance, and 
improvement funds on the same 
basis as if title to such property 
were vested in the United States? 

Yes, Tribally-owned facilities con-
structed under section 509 of the Act 
[25 U.S.C. 458aaa–8] are eligible for re-
placement, maintenance, and improve-
ment funds on the same basis as if title 
to such property were vested in the 
United States. 

§ 137.376 Are design and construction 
projects performed by Self-Govern-
ance Tribes under section 509 of the 
Act [25 U.S.C. 458aaa–8] subject to 
Federal metric requirements? 

No, however, the Self-Governance 
Tribe and the Secretary may negotiate 
the use of Federal metric requirements 
in the construction project agreement 
when the Self-Governance Tribe will 
design and/or construct an IHS facility 
that the Secretary will own and oper-
ate. 

§ 137.377 Do Federal procurement laws 
and regulations apply to construc-
tion project agreements performed 
under section 509 of the Act [25 
U.S.C. 458aaa–8]? 

No, unless otherwise agreed to by the 
Tribe, no provision of the Office of Fed-
eral Procurement Policy Act, the Fed-
eral Acquisition Regulations issued 
pursuant thereto, or any other law or 
regulation pertaining to Federal pro-
curement (including Executive Orders) 
shall apply to any construction project 
conducted under section 509 of the Act 
[25 U.S.C. 458aaa–8]. The Secretary and 
the Self-Governance Tribe may nego-
tiate to apply specific provisions of the 
Office of Federal Procurement and Pol-
icy Act and Federal Acquisition Regu-
lations to a construction project agree-
ment or funding agreement. Absent a 
negotiated agreement, such provisions 
and regulatory requirements do not 
apply. 

§ 137.378 Do the Federal Davis-Bacon 
Act and wage rates apply to con-
struction projects performed by 
Self-Governance Tribes using their 
own funds or other non-Federal 
funds? 

No, the Federal Davis-Bacon Act and 
wage rates do not apply to construc-
tion projects performed by Self-Gov-
ernance Tribes using their own funds 
or other non-Federal funds. 

§ 137.379 Do Davis-Bacon wage rates 
apply to construction projects per-
formed by Self-Governance Tribes 
using Federal funds? 

Davis-Bacon Act wage rates only 
apply to laborers and mechanics em-
ployed by the contractors and sub-
contractors (excluding Indian Tribes, 
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