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Environmental Protection Agency § 121.10 

§ 121.7 Certification decisions. 
(a) A certifying authority may act on 

a request for certification in one of 
four ways: grant certification, grant 
certification with conditions, deny cer-
tification, or expressly waive certifi-
cation. 

(b) A certifying authority shall act 
on a request for certification within 
the scope of certification and within 
the reasonable period of time. 

(c) A grant of certification shall be in 
writing and should include the fol-
lowing: 

(1) Identification of the decision as a 
grant of certification; 

(2) Identification of the applicable 
Federal license or permit; 

(3) A statement that the activity will 
comply with water quality require-
ments; and 

(4) An indication that the certifying 
authority complied with its public no-
tice procedures established pursuant to 
Clean Water Act section 401(a)(1). 

(d) A grant of certification with con-
ditions shall be in writing and should 
include the following: 

(1) Identification of the decision as a 
grant of certification with conditions; 

(2) Identification of the applicable 
Federal license or permit; 

(3) A statement explaining why each 
of the included conditions is necessary 
to assure that the activity will comply 
with water quality requirements; and 

(4) An indication that the certifying 
authority complied with its public no-
tice procedures established pursuant to 
Clean Water Act section 401(a)(1). 

(e) A denial of certification shall be 
in writing and should include the fol-
lowing: 

(1) Identification of the decision as a 
denial of certification; 

(2) Identification of the applicable 
Federal license or permit; 

(3) A statement explaining why the 
certifying authority cannot certify 
that the activity will comply with 
water quality requirements, including 
but not limited to a description of any 
missing water quality-related informa-
tion if the denial is based on insuffi-
cient information; and 

(4) An indication that the certifying 
authority complied with its public no-
tice procedures established pursuant to 
Clean Water Act section 401(a)(1). 

(f) An express waiver shall be in writ-
ing and should include the following: 

(1) Identification of the decision as 
an express waiver of certification; 

(2) Identification of the applicable 
Federal license or permit; 

(3) A statement that the certifying 
authority expressly waives its author-
ity to act on the request for certifi-
cation; and 

(4) An indication that the certifying 
authority complied with its public no-
tice procedures established pursuant to 
Clean Water Act section 401(a)(1). 

(g) If the certifying authority deter-
mines that no water quality require-
ments are applicable to the activity, 
the certifying authority shall grant 
certification. 

§ 121.8 Extent of Federal agency re-
view. 

To the extent a Federal agency 
verifies compliance with the require-
ments of Clean Water Act section 401, 
its review is limited to whether: the 
appropriate certifying authority issued 
the certification decision; the certi-
fying authority confirmed it complied 
with its public notice procedures estab-
lished pursuant to Clean Water Act 
section 401(a)(1); and the certifying au-
thority acted on the request for certifi-
cation within the reasonable period of 
time. 

§ 121.9 Failure or refusal to act. 
(a) The certification requirement 

shall be waived only if a certifying au-
thority fails or refuses to act on a re-
quest for certification within the rea-
sonable period of time. 

(b) If the Federal agency determines 
that the certifying authority did not 
act on a request for certification with-
in the reasonable period of time, the 
Federal agency shall promptly notify 
the certifying authority and project 
proponent in writing that the certifi-
cation requirement has been waived in 
accordance with § 121.8. Such notice 
shall satisfy the project proponent’s re-
quirement to obtain certification. 

§ 121.10 Modification to a grant of cer-
tification. 

(a) Provided that the Federal agency 
and the certifying authority agree in 
writing that the certifying authority 
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