
971 

Copyright Royalty Board, Library of Congress § 380.5 

applied in good faith and in accordance 
with U.S. GAAP. 

§ 380.4 Distributing royalty fees. 
(a) Distribution of royalties. (1) The 

Collective must promptly distribute 
royalties received from Licensees to 
Copyright Owners and Performers that 
are entitled thereto, or to their des-
ignated agents. The Collective shall 
only be responsible for making dis-
tributions to those who provide the 
Collective with information as is nec-
essary to identify and pay the correct 
recipient. The Collective must dis-
tribute royalties on a basis that values 
all performances by a Licensee equally 
based upon the information provided 
under the Reports of Use requirements 
for Licensees pursuant to § 370.4 of this 
chapter and this subpart. 

(2) The Collective must use its best 
efforts to identify and locate copyright 
owners and featured artists in order to 
distribute royalties payable to them 
under sec. 112(e) or 114(d)(2) of title 17, 
United States Code, or both. Such ef-
forts must include, but not be limited 
to, searches in Copyright Office public 
records and published directories of 
sound recording copyright owners. 

(b) Unclaimed funds. If the Collective 
is unable to identify or locate a Copy-
right Owner or Performer who is enti-
tled to receive a royalty distribution 
under this part, the Collective must re-
tain the required payment in a seg-
regated trust account for a period of 
three years from the date of the first 
distribution of royalties from the rel-
evant payment by a Licensee. No claim 
to distribution shall be valid after the 
expiration of the three-year period. 
After expiration of this period, the Col-
lective may apply the unclaimed funds 
to offset any costs deductible under 17 
U.S.C. 114(g)(3). 

(c) Retention of records. Licensees and 
the Collective shall keep books and 
records relating to payments and dis-
tributions of royalties for a period of 
not less than the prior three calendar 
years. 

(d) Designation of the Collective. (1) 
The Judges designate SoundExchange, 
Inc., as the Collective to receive State-
ments of Account and royalty pay-
ments from Licensees and to distribute 
royalty payments to each Copyright 

Owner and Performer (or their respec-
tive designated agents) entitled to re-
ceive royalties under 17 U.S.C. 112(e) or 
114(g). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed for the applicable royalty term 
by a successor Collective according to 
the following procedure: 

(i) The nine Copyright Owner rep-
resentatives and the nine Performer 
representatives on the SoundExchange 
board as of the last day preceding 
SoundExchange’s cessation or dissolu-
tion shall vote by a majority to rec-
ommend that the Copyright Royalty 
Judges designate a successor and must 
file a petition with the Copyright Roy-
alty Judges requesting that the Judges 
designate the named successor and set-
ting forth the reasons therefor. 

(ii) Within 30 days of receiving the 
petition, the Copyright Royalty Judges 
must issue an order designating the 
recommended Collective, unless the 
Judges find good cause not to make 
and publish the designation in the FED-
ERAL REGISTER. 

§ 380.5 Handling Confidential Informa-
tion. 

(a) Definition. For purposes of this 
part, ‘‘Confidential Information’’ 
means the Statements of Account and 
any information contained therein, in-
cluding the amount of royalty pay-
ments and the number of Perform-
ances, and any information pertaining 
to the Statements of Account reason-
ably designated as confidential by the 
party submitting the statement. Con-
fidential Information does not include 
documents or information that at the 
time of delivery to the Collective is 
public knowledge. The party seeking 
information from the Collective based 
on a claim that the information sought 
is a matter of public knowledge shall 
have the burden of proving to the Col-
lective that the requested information 
is in the public domain. 

(b) Use of Confidential Information. 
The Collective may not use any Con-
fidential Information for any purpose 
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other than royalty collection and dis-
tribution and activities related di-
rectly thereto. 

(c) Disclosure of Confidential Informa-
tion. The Collective shall limit access 
to Confidential Information to: 

(1) Those employees, agents, consult-
ants, and independent contractors of 
the Collective, subject to an appro-
priate written confidentiality agree-
ment, who are engaged in the collec-
tion and distribution of royalty pay-
ments hereunder and activities related 
directly thereto who require access to 
the Confidential Information for the 
purpose of performing their duties dur-
ing the ordinary course of their work; 

(2) A Qualified Auditor or outside 
counsel who is authorized to act on be-
half of: 

(i) The Collective with respect to 
verification of a Licensee’s statement 
of account pursuant to this part; or 

(ii) A Copyright Owner or Performer 
with respect to the verification of roy-
alty distributions pursuant to this 
part; 

(3) Copyright Owners and Performers, 
including their designated agents, 
whose works a Licensee used under the 
statutory licenses set forth in 17 U.S.C. 
112(e) and 114 by the Licensee whose 
Confidential Information is being sup-
plied, subject to an appropriate written 
confidentiality agreement, and includ-
ing those employees, agents, consult-
ants, and independent contractors of 
such Copyright Owners and Performers 
and their designated agents, subject to 
an appropriate written confidentiality 
agreement, who require access to the 
Confidential Information to perform 
their duties during the ordinary course 
of their work; 

(4) Attorneys and other authorized 
agents of parties to proceedings under 
17 U.S.C. 8, 112, 114, acting under an ap-
propriate protective order. 

(d) Safeguarding Confidential Informa-
tion. The Collective and any person au-
thorized to receive Confidential Infor-
mation from the Collective must im-
plement procedures to safeguard 
against unauthorized access to or dis-
semination of Confidential Information 
using a reasonable standard of care, 
but no less than the same degree of se-
curity that the recipient uses to pro-

tect its own Confidential Information 
or similarly sensitive information. 

§ 380.6 Auditing payments and dis-
tributions. 

(a) General. This section prescribes 
procedures by which any entity enti-
tled to receive payment or distribution 
of royalties may verify payments or 
distributions by auditing the payor or 
distributor. The Collective may audit a 
Licensee’s payments of royalties to the 
Collective, and a Copyright Owner or 
Performer may audit the Collective’s 
distributions of royalties to the owner 
or performer. Nothing in this section 
shall preclude a verifying entity and 
the payor or distributor from agreeing 
to verification methods in addition to 
or different from those set forth in this 
section. 

(b) Frequency of auditing. The 
verifying entity may conduct an audit 
of each licensee only once a year for 
any or all of the prior three calendar 
years. A verifying entity may not audit 
records for any calendar year more 
than once. 

(c) Notice of intent to audit. The 
verifying entity must file with the 
Copyright Royalty Judges a notice of 
intent to audit the payor or dis-
tributor, which notice the Judges must 
publish in the FEDERAL REGISTER with-
in 30 days of the filing of the notice. Si-
multaneously with the filing of the no-
tice, the verifying entity must deliver 
a copy to the payor or distributor. 

(d) The audit. The audit must be con-
ducted during regular business hours 
by a Qualified Auditor who is not re-
tained on a contingency fee basis and is 
identified in the notice. The auditor 
shall determine the accuracy of roy-
alty payments or distributions, includ-
ing whether an underpayment or over-
payment of royalties was made. An 
audit of books and records, including 
underlying paperwork, performed in 
the ordinary course of business accord-
ing to generally accepted auditing 
standards by a Qualified Auditor, shall 
serve as an acceptable verification pro-
cedure for all parties with respect to 
the information that is within the 
scope of the audit. 

(e) Access to third-party records for 
audit purposes. The payor or distributor 
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