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Off. of Spec. Educ. and Rehab. Services, Education § 370.49 

§ 370.46 What consultation require-
ment applies to a Governor of a 
State? 

In designating a client assistance 
agency under § 370.2, redesignating a 
client assistance agency under § 370.10, 
and carrying out the other provisions 
of this part, the Governor shall consult 
with the director of the State voca-
tional rehabilitation agency (or, in 
States with both a general agency and 
an agency for the blind, the directors 
of both agencies), the head of the de-
velopmental disability protection and 
advocacy agency, and representatives 
of professional and consumer organiza-
tions serving individuals with disabil-
ities in the State. 

(Authority: Section 112(c)(2) of the Rehabili-
tation Act of 1973, as amended; 29 U.S.C. 
732(c)(2)) 

§ 370.47 What is program income and 
how may it be used? 

(a) Definition. (1) Consistent with 2 
CFR 200.80 and for purposes of this 
part, program income means gross in-
come earned by the designated agency 
that is directly generated by an activ-
ity supported under this part. 

(2) Funds received through the trans-
fer of Social Security Administration 
payments from the designated State 
unit, as defined in 34 CFR 361.5(c)(13), 
in accordance with 34 CFR 361.63(c)(2) 
will be treated as program income re-
ceived under this part. 

(b) Use of program income. (1) Program 
income, whenever earned or received, 
must be used for the provision of serv-
ices authorized under § 370.4. 

(2)(i) The designated agency must use 
program income to supplement Federal 
funds that support program activities 
that are subject to this part. See, for 
example 2 CFR 200.307(e)(2). 

(ii) Notwithstanding 2 CFR 200.305(a) 
and consistent with 2 CFR 200.305(b)(5), 
and to the extent that program income 
funds are available, a designated agen-
cy, regardless of whether it is a State 
agency, must disburse those funds (in-
cluding repayments to a revolving 
fund), rebates, refunds, contract settle-
ments, audit recoveries, and interest 

earned on such funds before requesting 
additional funds from the Department. 

(Authority: Sections 12(c) and 108 of the Re-
habilitation Act of 1973, as amended; 29 
U.S.C. 709(c) and 728; and 20 U.S.C. 3474); 

§ 370.48 When must grant funds and 
program income be obligated? 

Any Federal funds, including reallot-
ted funds, that are appropriated for a 
fiscal year to carry out the activities 
under this part that are not obligated 
or expended by the designated agency 
prior to the beginning of the suc-
ceeding fiscal year, and any program 
income received during a fiscal year 
that is not obligated or expended by 
the designated agency prior to the be-
ginning of the succeeding fiscal year in 
which the program income was re-
ceived, remain available for obligation 
and expenditure by the designated 
agency during that succeeding fiscal 
year in accordance with section 19 of 
the Act. 

(Authority: Sections 12(c) and 19 of the Reha-
bilitation Act of 1973, as amended; 29 U.S.C. 
709(c) and 716) 

§ 370.49 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) All personal information about in-
dividuals served by any designated 
agency under this part, including lists 
of names, addresses, photographs, and 
records of evaluation, must be held 
strictly confidential. 

(b) The designated agency’s use of in-
formation and records concerning indi-
viduals must be limited only to pur-
poses directly connected with the CAP, 
including program evaluation activi-
ties. Except as provided in paragraphs 
(c) and (e) of this section, this informa-
tion may not be disclosed, directly or 
indirectly, other than in the adminis-
tration of the CAP, unless the consent 
of the individual to whom the informa-
tion applies, or his or her parent, legal 
guardian, or other legally authorized 
representative or advocate (including 
the individual’s advocate from the des-
ignated agency), has been obtained in 
writing. A designated agency may not 
produce any report, evaluation, or 
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study that reveals any personally iden-
tifying information without the writ-
ten consent of the individual or his or 
her representative. 

(c) Except as limited in paragraphs 
(d) and (e) of this section, the Sec-
retary or other Federal or State offi-
cials responsible for enforcing legal re-
quirements are to have complete ac-
cess to all— 

(1) Records of the designated agency 
that receives funds under this program; 
and 

(2) All individual case records of cli-
ents served under this part without the 
consent of the client. 

(d) For purposes of conducting any 
periodic audit, preparing or producing 
any report, or conducting any evalua-
tion of the performance of the CAP es-
tablished or assisted under this part, 
the Secretary does not require the des-
ignated agency to disclose the identity 
of, or any other personally identifiable 
information related to, any individual 
requesting assistance under the CAP. 

(e) Notwithstanding paragraph (d) of 
this section and consistent with para-
graph (f) of this section, a designated 
agency shall disclose to the Secretary, 
if the Secretary so requests, the iden-
tity of, or any other personally identi-
fiable information (i.e., name, address, 
telephone number, social security 
number, or any other official code or 
number by which an individual may be 
readily identified) related to, any indi-
vidual requesting assistance under the 
CAP if— 

(1) An audit, evaluation, monitoring 
review, State plan assurance review, or 
other investigation produces reliable 
evidence that there is probable cause 
to believe that the designated agency 
has violated its legislative mandate or 
misused Federal funds; or 

(2) The Secretary determines that 
this information may reasonably lead 
to further evidence that is directly re-
lated to alleged misconduct of the des-
ignated agency. 

(f) In addition to the protection af-
forded by paragraph (d) of this section, 
the right of a person or designated 
agency not to produce documents or 
disclose information to the Secretary 
is governed by the common law of 

privileges, as interpreted by the courts 
of the United States. 

(Authority: Sections 12(c) and 112(g)(4) of the 
Rehabilitation Act of 1973, as amended; 29 
U.S.C. 709(c) and 732(g)(4)) 
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