
489 

Ofc. of Elem. & Secondary Ed., Education § 222.54 

(i) If section 8003(d) funds are used for 
the acquisition of any equipment de-
scribed in this paragraph (c)(2) of this 
section, the fair market value of any fi-
nancial advantage realized through re-
bates, discounts, bonuses, free pieces of 
equipment used in a program or project 
for the free appropriate public edu-
cation of, or early intervention serv-
ices for, federally connected children 
with disabilities, or other cir-
cumstances, is not an allowable ex-
penditure and may not be credited as 
an expenditure of those funds. 

(ii) Funds awarded under the provi-
sions of section 8003(d) may be used to 
acquire equipment for the free appro-
priate public education of, or early 
intervention services for, the federally 
connected children with disabilities 
only if title to the equipment would be 
in the applicant agency. 

(d) An LEA shall account for the use 
of section 8003(d) funds as follows: 

(1) By recording, for each fiscal year, 
the receipt (or credit) of section 8003(d) 
funds separately from other funds re-
ceived under the Act, i.e., on a line 
item basis in the general fund account 
or in a separate account; and 

(2) By demonstrating that, for each 
fiscal year, the amount of expenditures 
for special education and related serv-
ices and for early intervention services 
provided to the federally connected 
children with disabilities is at least 
equal to the amount of section 8003(d) 
funds received or credited for that fis-
cal year. This is done as follows: 

(i) For each fiscal year determine the 
amount of an LEA’s expenditures for 
special education and related services 
and for early intervention services pro-
vided to all children with disabilities. 

(ii) The amount determined in para-
graph (d)(2)(i) of this section is divided 
by the average daily attendance (ADA) 
of the total number of children with 
disabilities the LEA served during that 
fiscal year. 

(iii) The amount determined in para-
graph (d)(2)(ii) of this section is then 
multiplied by the total ADA of the 
LEA’s federally connected children 
with disabilities claimed by the LEA 
for that fiscal year. 

(3) If the amount of section 8003(d) 
funds the LEA received (or was cred-
ited) for the fiscal year exceeds the 

amount obtained in paragraph 
(d)(2)(iii) of this section, an overpay-
ment equal to the excess section 8003(d) 
funds is established. This overpayment 
may be reduced or eliminated to the 
extent that the LEA can demonstrate 
that the average per pupil expenditure 
for special education and related serv-
ices and for early intervention services 
provided to federally connected chil-
dren with disabilities exceeded its av-
erage per pupil expenditure for serving 
non-federally connected children with 
disabilities. 

(Approved by the Office of Management and 
Budget under control number 1810–0036) 

(Authority: 20 U.S.C. 7703(d)) 

[60 FR 50778, Sept. 29, 1995, as amended at 80 
FR 33166, June 11, 2015] 

§ 222.54 What supplement-not-supplant 
requirement applies to this sub-
part? 

Funds provided under section 8003(d) 
may not supplant any State funds that 
were or would have been available to 
the LEA for the free appropriate public 
education of children counted under 
section 8003(d). 

(a) No section 8003(d) funds may be 
paid to an LEA whose per pupil State 
aid for federally connected children 
with disabilities, either general State 
aid or special education State aid, has 
been or would be reduced as a result of 
eligibility for or receipt of section 
8003(d) funds, whether or not a State 
has a program of State aid that meets 
the requirements of section 8009 of the 
Act and subpart K of the regulations in 
this part. 

(1) A reduction in the per pupil 
amount of State aid for children with 
disabilities, including children counted 
under section 8003(d), from that re-
ceived in a previous year raises a pre-
sumption that supplanting has oc-
curred. 

(2) The LEA may rebut this presump-
tion by demonstrating that the reduc-
tion was unrelated to the receipt of 
section 8003(d) funds. 

(b) In any State in which there is 
only one LEA, all funds for programs, 
and for early intervention services, for 
children with disabilities other than 
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funds from Federal sources are consid-
ered by the Secretary to be local funds. 

(Authority: 20 U.S.C. 7703(d)) 

[60 FR 50778, Sept. 29, 1995, as amended at 80 
FR 33166, June 11, 2015] 

§ 222.55 What other statutes and regu-
lations are applicable to this sub-
part? 

Local educational agencies receiving 
funds under section 8003(d) are subject 
to the requirements of the Individuals 
with Disabilities Education Act, and 
related regulations (20 U.S.C. 1401 et 
seq. and 34 CFR parts 300 and 303). 

(Authority: 20 U.S.C. 1401 et seq., 6314, and 
7703(d)) 

[60 FR 50778, Sept. 29, 1995, as amended at 80 
FR 33166, June 11, 2015] 

§§ 222.56–222.59 [Reserved] 

Subpart E—Payments for Heavily 
Impacted Local Educational 
Agencies Under Section 
8003(b)(2) of the Act 

SOURCE: 80 FR 33166, June 11, 2015, unless 
otherwise noted. 

§ 222.60 What are the scope and pur-
pose of this subpart? 

The regulations in this subpart im-
plement section 8003(b)(2) of the Act, 
which provides financial assistance to 
certain heavily impacted local edu-
cational agencies (LEAs). The specific 
eligibility requirements are detailed in 
§§ 222.62 through 222.66. 

(Authority: 20 U.S.C. 7703(b)(2)) 

§ 222.61 What data are used to deter-
mine a local educational agency’s 
eligibility under section 8003(b)(2) 
of the Act? 

(a) Computations and determinations 
made with regard to an LEA’s eligi-
bility under section 8003(b)(2) in 
§§ 222.61 through 222.66 of these regula-
tions are based on the LEA’s final stu-
dent, revenue, expenditure, and tax 
data from the third fiscal year pre-
ceding the fiscal year for which it 
seeks assistance. 

(b) Except for an LEA described in 
§ 222.64(a)(3)(ii), the LEAs used for 
meeting the applicable tax rate re-

quirement are the comparable LEAs 
that are identified in § 222.74 or all 
LEAs in the applicant’s State. 

(c) As used in this subpart, the 
phrase ‘‘tax rate for general fund pur-
poses’’ means ‘‘local real property tax 
rates for current expenditures pur-
poses’’ as defined in § 222.2. ‘‘Current 
expenditures’’ is defined in section 
8013(4) of the ESEA. 

(Authority: 20 U.S.C. 7703(b)(2)) 

§ 222.62 How are local educational 
agencies determined eligible under 
section 8003(b)(2)? 

(a) An applicant that wishes to be 
considered to receive a heavily im-
pacted payment must submit the re-
quired information indicating tax rate 
eligibility under §§ 222.63 or 222.64 with 
the annual section 7003 Impact Aid ap-
plication. Final LEA tax rate eligi-
bility must be verified by the SEA 
under the process described in § 222.73. 

(b) An LEA that is eligible to apply 
for a ‘‘continuing’’ heavily impacted 
payment under section 8003(b)(2)(B) is 
one that received a heavily impacted 
LEA payment for fiscal year 2000 and 
that meets eligibility requirements 
specified in § 222.63. 

(c) An LEA that is eligible to apply 
for a ‘‘new’’ heavily impacted payment 
under section 8003(b)(2)(C) is one that 
did not receive see above and through-
out the section for fiscal year 2000 and 
that meets eligibility requirements 
specified in § 222.64 for two consecutive 
application years. 

(Authority: 20 U.S.C. 7703(b)(2)) 

[80 FR 33166, June 11, 2015, as amended at 81 
FR 64743, Sept. 20, 2016] 

§ 222.63 When is a local educational 
agency eligible as a continuing ap-
plicant for payment under section 
8003(b)(2)(B)? 

A continuing heavily impacted LEA 
must have— 

(a) The same boundaries as those of a 
Federal military installation; 

(b)(1) An enrollment of federally con-
nected children described in section 
8003(a)(1) equal to at least 35 percent of 
the total number of children in average 
daily attendance (ADA) in the LEA; 

(2) A per pupil expenditure (PPE) 
that is less than the average PPE of 
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