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(1) ODNI determines that the infor-
mation is exempt under the FOIA;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute other than the
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600; or

(4) The designation made by the sub-
mitter under paragraph (a) of this sec-
tion appears obviously frivolous. In
such a case, ODNI shall, within a rea-
sonable time prior to the date the dis-
closure will be made, give the sub-
mitter written notice of the final deci-
sion to disclose the information.

(g) Whenever ODNI provides a sub-
mitter with the notice described in
paragraph (b) of this section, ODNI also
will provide notice to the requester
that notice and an opportunity to ob-
ject to the disclosure are being pro-
vided to the submitter. ODNI also must
notify the requester when it notifies
the submitter of its intent to disclose
the requested information, and when-
ever a submitter files a lawsuit to pre-
vent the disclosure of the information.

§1700.9 Fees.

(a) Search, review, and reproduction
fees will be charged in accordance with
the provisions below relating to the
schedule, limitations, and category of
requester. Applicable fees will be due
even if a subsequent search locates no
responsive records or some or all of the
responsive records must be denied
under one or more of the exemptions of
the FOIA. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States.

(1) ODNI will charge fees that recoup
the full allowable direct costs it incurs
in processing a FOIA request. Fees may
be charged for search, review or dupli-
cation. As a matter of administrative
discretion, ODNI may release records
without charge or at a reduced rate
whenever ODNI determines that the in-
terest of the U.S. Government would be
served. ODNI will use the most effi-
cient and least costly methods to com-
ply with a request. ODNI may charge
for search time even if no records are
located or the records located are ex-
empt from disclosure. If ODNI fails to

§1700.9

comply with the FOIA’s time limits in
which to respond to a request, it may
not charge search fees, unless the cir-
cumstances outlined in paragraph (o)
of this section are met.

(2) [Reserved]

(b) With regard to manual searches
for records, ODNI will charge the sal-
ary rate(s) (calculated as the basic rate
of pay plus 16 percent of that basic rate
to cover benefits) of the employee(s)
performing the search.

(¢) In calculating charges for com-
puter searches for records, ODNI will
charge the actual direct cost of pro-
viding the service, including the cost of
operating computers and other elec-
tronic equipment, such as photocopiers
and scanners, directly attributable to
searching for records potentially re-
sponsive to the FOIA request and the
portion of the salary of the operators/
programmers performing the search.

(d) ODNI may only charge requesters
seeking records for commercial use for
time spent reviewing records to deter-
mine whether they are exempt from
mandatory disclosure. Charges may be
assessed only for the initial review—
that is, the review undertaken the first
time IRRG staff analyzes the applica-
bility of a specific exemption to a par-
ticular record or portion of a record.
Records or portions of records withheld
in full under an exemption that is sub-
sequently determined not to apply may
be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. ODNI may assess
the costs for such subsequent review.
No charge will be made for review at
the administrative appeal stage of ex-
emptions applied at the initial review
stage.

(e) Records will be duplicated at a
rate of $.50 per page, except that ODNI
may adjust this rate from time to time
by rule published in the FEDERAL REG-
ISTER. For copies prepared by com-
puter, such as tapes, CDs, DVDs, or
printouts, ODNI will charge the actual
cost, including operator time, of pro-
duction. For other methods of repro-
duction or duplication, ODNI will
charge the actual direct costs of pro-
ducing the document(s). If ODNI esti-
mates that duplication charges are
likely to exceed $25.00, it will notify
the requester of the estimated amount
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of fees, unless the requester indicated
in advance their willingness to pay fees
as high as those anticipated. The no-
tice will offer an opportunity to confer
with IRRG staff to reformulate the re-
quest to meet the requester’s needs at
a lower cost. If ODNI notifies a re-
quester that the actual or estimated
fees are in excess of $25.00, the request
will not be considered received and fur-
ther work will not be completed until
the requester commits in writing to
pay the actual or estimated total fee,
or designate some amount of fees they
are willing to pay, or in the case of a
non-commercial use requester who has
not yet been provided with their statu-
tory entitlements, the requester des-
ignates that they seek only that which
can be provided by the statutory enti-
tlements. The ODNI’'s IRRG staff or
FOIA Public Liaison are available to
assist requesters with reformulating
requests to meet their needs at a lower
cost.

(f) ODNI will charge the requester
the full costs of providing them with
the following services:

(1) Certifying that records are true
copies; or

(2) Sending records by special meth-
ods such as express mail.

(g) ODNI may assess interest charges
on an unpaid bill starting on the 3lst
calendar day following the day on
which the bill was sent. Interest shall
be at the rate prescribed in 31 U.S.C.
3717 and will accrue from the date of
the billing until payment is received
by ODNI.

(h) ODNI will not charge a search fee
for requests by educational institu-
tions, non-commercial scientific insti-
tutions, or representatives of the news
media. A search fee will be charged for
a commercial use request.

(i) ODNI will not charge duplication
fees for requests by educational insti-
tutions, non-commercial scientific in-
stitutions, or representatives of the
news media for a non-commercial use
request if ODNI fails to comply with
the FOIA’s time limits in which to re-
spond to a request.

(j) Except for a commercial use re-
quest, ODNI will not charge for the
first 100 pages of duplication and the
first two hours of search.

32 CFR Ch. XVII (7-1-25 Edition)

(k) A requester may not file multiple
requests, each seeking portions of a
record or records, solely for the pur-
pose of avoiding payment of fees. When
ODNI reasonably believes that a re-
quester, or a group of requesters acting
in concert, has submitted requests that
constitute a single request involving
clearly related matters, ODNI may ag-
gregate those requests and charge ac-
cordingly.

(1) ODNI may not require a requester
to make payment before ODNI begins
work to satisfy the request or to con-
tinue work on a request, unless:

(1) ODNI estimates or determines
that the allowable charges that the re-
quester may be required to pay are
likely to exceed $250.00; or

(2) The requester has previously
failed to pay a fee charged within 30
calendar days of the date of billing.

(m) In cases in which ODNI requires
advance payment, the request will not
be considered received and further
work will not be completed until the
required payment is received. If the re-
quester does not pay the advance pay-
ment within 30 calendar days after the
date of ODNI’s fee determination, the
request will be closed.

(1) Upon completion of all required
review and the receipt of accrued fees
(or promise to pay fees), ODNI will
promptly inform the requester in writ-
ing of those records or portions of
records that will be released and those
that will be denied.

(2) For records to be released, ODNI
will provide paper copies or records on
electronic media, if requested and
available.

(3) For records not released or par-
tially released, ODNI shall explain the
reasons for any denial and give notice
of a right of administrative appeal. For
partial releases, redactions will be ap-
plied to ensure requesters can see the
placement and general length of
withholdings with the applicable ex-
emption(s) clearly with respect to each
withholding.

(n) Fee waiver requests and appeals.
Upon written request, ODNI may waive
or reduce fees that are otherwise
chargeable under this part. If a fee
waiver or reduction in fees is re-
quested, the requester must dem-
onstrate that a waiver or reduction in
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fees is in the public interest because
disclosure of the requested records is
likely to contribute significantly to
the public understanding of the oper-
ations or activities of the government
and is not primarily in the requester’s
commercial interest. After processing,
actual fees must exceed $25.00 for ODNI
to require payment of fees. Appeals
should be resolved prior to the initi-
ation of processing and the incurring of
costs. However, fee waiver requests will
be accepted at any time prior to
ODNTI’s decision regarding the request,
except when processing has been initi-
ated.

(o) If the ODNI has determined that
unusual circumstances, as defined by
the FOIA, apply and more than 5,000
pages are necessary to respond to the
request, the ODNI may charge search
fees, or, in the case of requesters de-
scribed in paragraph (h) of this section,
may charge duplication fees, if the fol-
lowing steps are taken.

(1) The ODNI must have provided
timely written notice of unusual cir-
cumstances to the requester in accord-
ance with the FOIA and ODNI must
have discussed with the requester via
written mail, email, or telephone (or
made not less than three good-faith at-
tempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
5562(a)(6)(B)(ii).

(2) If this exception is satisfied, the
ODNI may charge all applicable fees in-
curred in the processing of the request.

[88 FR 48726, July 28, 2023; 88 FR 51234, Aug.
3, 2023]

§1700.10 Other rights and services.

Nothing in this part shall be con-
strued so as to enlarge, diminish, mod-
ify, or alter the powers or authority of
the ODNI; or construed to entitle any
person, as of right, to any service or to
the disclosure of any record to which
such person is not entitled under the
FOIA.

§1701.1
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RECORDS UNDER THE PRIVACY
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AUTHORITY: 50 U.S.C. 401-442; 5 U.S.C. 552a.

SOURCE: 73 FR 16532, Mar. 28, 2008, unless
otherwise noted.

Subpart A—Protection of Privacy
and Access to Individual
Records Under the Privacy
Act of 1974

§1701.1 Purpose, scope, applicability.
(a) Purpose. This subpart establishes

the policies and procedures the Office
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