
393 

Office of the Secretary of Defense § 200.1580 

which he or she has not made a timely 
request for a hearing under § 200.2002. 

§ 200.1520 Collateral estoppel. 
(a) Where a final determination per-

taining to the respondent’s liability for 
acts that violate this part has been 
rendered in any proceeding in which 
the respondent was a party and had an 
opportunity to be heard, the respond-
ent shall be bound by such determina-
tion in any proceeding under this part. 

(b) In a proceeding under this part, a 
person is estopped from denying the es-
sential elements of the criminal of-
fense if the proceeding— 

(1) Is against a person who has been 
convicted (whether upon a verdict after 
trial or upon a plea of guilty or nolo 
contendere) of a Federal crime charg-
ing fraud or false statements; and 

(2) Involves the same transactions as 
in the criminal action. 

§ 200.1530 Settlement. 
The DHA has exclusive authority to 

settle any issues or case without con-
sent of the ALJ. 

§ 200.1540 Judicial review. 
(a) Section 1128A(e) of the Social Se-

curity Act authorizes judicial review of 
a penalty and an assessment that has 
become final. The only matters subject 
to judicial review are those that the re-
spondent raised pursuant to § 200.2021, 
unless the court finds that extraor-
dinary circumstances existed that pre-
vented the respondent from raising the 
issue in the underlying administrative 
appeal. 

(b) A respondent must exhaust all ad-
ministrative appeal procedures estab-
lished by the Secretary or required by 
law before a respondent may bring an 
action in Federal court, as provided in 
section 1128A(e) of the Social Security 
Act, concerning any penalty and as-
sessment imposed pursuant to this 
part. 

(c) Administrative remedies are ex-
hausted when a decision becomes final 
in accordance with § 200.2021(j). 

§ 200.1550 Collection of penalties and 
assessments. 

(a) Once a determination by the Sec-
retary has become final, collection of 
any penalty and assessment will be the 

responsibility of the Defense Health 
Agency. 

(b) A penalty or an assessment im-
posed under this part may be com-
promised by the DHA and may be re-
covered in a civil action brought in the 
United States district court for the dis-
trict where the claim was presented or 
where the respondent resides. 

(c) The amount of penalty or assess-
ment, when finally determined, or the 
amount agreed upon in compromise, 
may be deducted from any sum then or 
later owing by the United States Gov-
ernment or a State agency to the per-
son against whom the penalty or as-
sessment has been assessed. 

(d) Matters that were raised, or that 
could have been raised, in a hearing be-
fore an ALJ or in an appeal under sec-
tion 1128A(e) of the Social Security Act 
may not be raised as a defense in a 
civil action by the United States to 
collect a penalty or assessment under 
this part. 

§ 200.1560 Notice to other agencies. 
Whenever a penalty and/or an assess-

ment becomes final, the following or-
ganizations and entities will be noti-
fied about such action and the reasons 
for it: Department of Health and 
Human Service (HHS) Office of Inspec-
tor General, the appropriate State or 
local medical or professional associa-
tion; the appropriate quality improve-
ment organization; as appropriate, the 
State agency that administers each 
State health care program; the appro-
priate TRICARE Contractor; the appro-
priate State or local licensing agency 
or organization (including the Medi-
care and Medicaid State survey agen-
cies); and the long-term-care ombuds-
man. 

§ 200.1570 Limitations. 
No action under this part will be en-

tertained unless commenced, in accord-
ance with § 200.1500(a), within 6 years 
from the date on which the violation 
occurred. 

§ 200.1580 Statistical sampling. 
(a) In meeting the burden of proof in 

§ 200.2015, the DHA may introduce the 
results of a statistical sampling study 
as evidence of the number and amount 
of claims and/or requests for payment, 
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as described in this part, that were pre-
sented, or caused to be presented, by 
the respondent. Such a statistical sam-
pling study, if based upon an appro-
priate sampling and computed by valid 
statistical methods, shall constitute 
prima facie evidence of the number and 
amount of claims or requests for pay-
ment, as described in this part. 

(b) Once the DHA has made a prima 
facie case, as described in paragraph (a) 
of this section, the burden of produc-
tion shall shift to the respondent to 
produce evidence reasonably calculated 
to rebut the findings of the statistical 
sampling study. The DHA will then be 
given the opportunity to rebut this evi-
dence. 

(c) Where the DHA establishes a 
number and amount of claims subject 
to penalties using a statistical sam-
pling study, the DHA may use the re-
sults of the study to extrapolate a 
total amount of overpaid funds to be 
collected pursuant to 32 CFR 199.11. 

§§ 200.1590–200.1990 [Reserved] 

Subpart P—Appeals of CMPs and 
Assessments 

§ 200.2001 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Civil money penalty cases refer to all 

proceedings arising under any of the 
statutory bases for which the DHA has 
been delegated authority to impose 
civil money penalties under TRICARE. 

DAB refers to the Department of 
Health and Human Services, Depart-
mental Appeals Board or its delegate, 
or other administrative appeals deci-
sion maker designated by the Director, 
DHA. 

§ 200.2002 Hearing before an ALJ. 
(a) A party sanctioned under any cri-

teria specified in this part may request 
a hearing before an ALJ. 

(b) In civil money penalty cases, the 
parties to the proceeding will consist of 
the respondent and the DHA. 

(c) The request for a hearing will be 
made in writing to the DAB; signed by 
the petitioner or respondent, or by his 
or her attorney; and sent by certified 
mail. The request must be filed within 
60 days after the notice, provided in ac-

cordance with § 200.1500, is received by 
the petitioner or respondent. For pur-
poses of this section, the date of re-
ceipt of the notice letter will be pre-
sumed to be 5 days after the date of 
such notice unless there is a reasonable 
showing to the contrary. 

(d) The request for a hearing will 
contain a statement as to the specific 
issues or findings of fact and conclu-
sions of law in the notice letter with 
which the petitioner or respondent dis-
agrees, and the basis for his or her con-
tention that the specific issues or find-
ings and conclusions were incorrect. 

(e) The ALJ will dismiss a hearing re-
quest where— 

(1) The petitioner’s or the respond-
ent’s hearing request is not filed in a 
timely manner; 

(2) The petitioner or respondent with-
draws his or her request for a hearing; 

(3) The petitioner or respondent 
abandons his or her request for a hear-
ing; or 

(4) The petitioner’s or respondent’s 
hearing request fails to raise any issue 
which may properly be addressed in a 
hearing. 

§ 200.2003 Rights of parties. 

(a) Except as otherwise limited by 
this part, all parties may— 

(1) Be accompanied, represented, and 
advised by an attorney; 

(2) Participate in any conference held 
by the ALJ; 

(3) Conduct discovery of documents 
as permitted by this part; 

(4) Agree to stipulations of fact or 
law which will be made part of the 
record; 

(5) Present evidence relevant to the 
issues at the hearing; 

(6) Present and cross-examine wit-
nesses; 

(7) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(8) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing. 

(b) Fees for any services performed 
on behalf of a party by an attorney are 
not subject to the provisions of section 
206 of title II of the Act, which author-
izes the Secretary to specify or limit 
these fees. 
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