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§ 97.5 Responsibilities—GC DoD. 
The GC DoD has overall responsi-

bility for the policy in this part, over-
sees the implementation of its proce-
dures throughout the DoD, and pro-
vides supplemental guidance as appro-
priate. 

§ 97.6 Responsibilities—DoD Compo-
nent heads. 

The DoD Component heads: 
(a) Implement the policy and proce-

dures in this part and, through their 
chief legal advisors, provide guidance 
for their respective components. 

(b) Must issue or update, as appro-
priate, their respective components’ 
implementing regulations within 180 
days of October 24, 2022. 

§ 97.7 Procedures—authorities. 
(a) In response to a litigation request 

or demand, and after any required co-
ordination with the Department of Jus-
tice, the chief legal advisors (see § 97.3) 
are authorized to: 

(1) Determine whether their respec-
tive DoD Components may release offi-
cial information originated by or in the 
custody of such components. 

(2) Determine whether personnel as-
signed to, detailed to, or affiliated with 
their respective DoD Components may 
be contacted, interviewed, or used as 
witnesses concerning official informa-
tion or, in exceptional circumstances, 
as expert witnesses. 

(3) Impose conditions or limitations 
on disclosures approved pursuant to 
this paragraph (a) (e.g., approve the re-
lease of official information only to a 
Federal judge for in camera review). 

(4) Assert claims of privilege or pro-
tection before any court or adjudica-
tive body. 

(b) The GC DoD may assume primary 
responsibility for responding to any 
litigation request or demand. 

§ 97.8 Procedures—factors to consider. 
In making a determination pursuant 

to § 97.7(a), the chief legal advisors will 
consider whether: 

(a) The litigation request or demand 
is overbroad, unduly burdensome, or 
otherwise inappropriate under applica-
ble law or court rules. 

(b) The disclosure would be improper 
(e.g., the information is irrelevant, cu-

mulative, or disproportional to the 
needs of the case) under the rules of 
procedure governing the litigation 
from which the request or demand 
arose. 

(c) The official information or wit-
ness testimony is privileged or other-
wise protected from disclosure under 
applicable law. 

(d) The disclosure would violate a 
statute, Executive order, regulation, or 
policy. 

(e) The disclosure would reveal: 
(1) Information properly classified 

pursuant to Volume 1 of DoD Manual 
5200.01, ‘‘DoD Information Security 
Program: Overview, Classification, and 
Declassification,’’ February 24, 2012, as 
amended (available at https:// 
www.esd.whs.mil/Portals/54/Documents/
DD/issuances/dodm/520001mlvol1.pdf
?ver=2018-05-04-091448-843). 

(2) Controlled Unclassified Informa-
tion pursuant to Volume 4 of DoD Man-
ual 5200.01, ‘‘DoD Information Security 
Program: Controlled Unclassified In-
formation (CUI),’’ February 24, 2012, as 
amended (available at https:// 
www.esd.whs.mil/Portals/54/Documents/ 
DD/issuances/dodm/520001-V4p.PDF
?ver=2018-05-09-115318-927). 

(3) Technical data withheld pursuant 
to 32 CFR part 250. 

(4) Information protected by the Pri-
vacy Act, which may not be disclosed 
in the absence of written consent, a 
routine use, or other authority listed 
in 5 U.S.C. 552a(b). 

(5) Information otherwise exempt 
from unrestricted disclosure. 

(f) The disclosure would: 
(1) Interfere with an ongoing enforce-

ment proceeding. 
(2) Compromise a constitutional 

right. 
(3) Expose an intelligence source or 

confidential informant. 
(4) Divulge a trade secret or similar 

confidential information. 
(5) Be otherwise inappropriate. 

§ 97.9 Procedures—requirements and 
determinations. 

(a) A litigation request or demand 
must describe, in writing and with 
specificity, the nature of the official 
information or witness testimony 
sought, its relevance to the litigation, 
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