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(c) The decision of the Regional Ad-
ministrator constitutes the final order 
of the Secretary. 

§ 825.404 Consequences for an em-
ployer when not paying the penalty 
assessment after a final order is 
issued. 

The Regional Administrator may 
seek to recover the unpaid penalty pur-
suant to the Debt Collection Act 
(DCA), 31 U.S.C. 3711 et seq., and, in ad-
dition to seeking recovery of the un-
paid final order, may seek interest and 
penalties as provided under the DCA. 
The final order may also be referred to 
the Solicitor of Labor for collection. 
The Secretary may file suit in any 
court of competent jurisdiction to re-
cover the monies due as a result of the 
unpaid final order, interest, and pen-
alties. 

Subpart E—Recordkeeping 
Requirements 

§ 825.500 Recordkeeping requirements. 
(a) FMLA provides that covered em-

ployers shall make, keep, and preserve 
records pertaining to their obligations 
under the Act in accordance with the 
recordkeeping requirements of section 
11(c) of the Fair Labor Standards Act 
(FLSA) and in accordance with these 
regulations. FMLA also restricts the 
authority of the Department of Labor 
to require any employer or plan, fund, 
or program to submit books or records 
more than once during any 12-month 
period unless the Department has rea-
sonable cause to believe a violation of 
FMLA exists or the Department is in-
vestigating a complaint. These regula-
tions establish no requirement for the 
submission of any records unless spe-
cifically requested by a Departmental 
official. 

(b) No particular order or form of 
records is required. These regulations 
establish no requirement that any em-
ployer revise its computerized payroll 
or personnel records systems to com-
ply. However, employers must keep the 
records specified by these regulations 
for no less than three years and make 
them available for inspection, copying, 
and transcription by representatives of 
the Department of Labor upon request. 
The records may be maintained and 

preserved on microfilm or other basic 
source document of an automated data 
processing memory provided that ade-
quate projection or viewing equipment 
is available, that the reproductions are 
clear and identifiable by date or pay 
period, and that extensions or tran-
scriptions of the information required 
herein can be and are made available 
upon request. Records kept in com-
puter form must be made available for 
transcription or copying. 

(c) Covered employers who have eligi-
ble employees must maintain records 
that must disclose the following: 

(1) Basic payroll and identifying em-
ployee data, including name, address, 
and occupation; rate or basis of pay 
and terms of compensation; daily and 
weekly hours worked per pay period; 
additions to or deductions from wages; 
and total compensation paid. 

(2) Dates FMLA leave is taken by 
FMLA eligible employees (e.g., avail-
able from time records, requests for 
leave, etc., if so designated). Leave 
must be designated in records as FMLA 
leave; leave so designated may not in-
clude leave required under State law or 
an employer plan which is not also cov-
ered by FMLA. 

(3) If FMLA leave is taken by eligible 
employees in increments of less than 
one full day, the hours of the leave. 

(4) Copies of employee notices of 
leave furnished to the employer under 
FMLA, if in writing, and copies of all 
written notices given to employees as 
required under FMLA and these regula-
tions See § 825.300(b)-(c). Copies may be 
maintained in employee personnel 
files. 

(5) Any documents (including written 
and electronic records) describing em-
ployee benefits or employer policies 
and practices regarding the taking of 
paid and unpaid leaves. 

(6) Premium payments of employee 
benefits. 

(7) Records of any dispute between 
the employer and an eligible employee 
regarding designation of leave as 
FMLA leave, including any written 
statement from the employer or em-
ployee of the reasons for the designa-
tion and for the disagreement. 

(d) Covered employers with no eligi-
ble employees must maintain the 
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records set forth in paragraph (c)(1) of 
this section. 

(e) Covered employers in a joint em-
ployment situation (see § 825.106) must 
keep all the records required by para-
graph (c) of this section with respect to 
any primary employees, and must keep 
the records required by paragraph (c)(1) 
with respect to any secondary employ-
ees. 

(f) If FMLA-eligible employees are 
not subject to FLSA’s recordkeeping 
regulations for purposes of minimum 
wage or overtime compliance (i.e., not 
covered by or exempt from FLSA), an 
employer need not keep a record of ac-
tual hours worked (as otherwise re-
quired under FLSA, 29 CFR 516.2(a)(7)), 
provided that: 

(1) Eligibility for FMLA leave is pre-
sumed for any employee who has been 
employed for at least 12 months; and 

(2) With respect to employees who 
take FMLA leave intermittently or on 
a reduced leave schedule, the employer 
and employee agree on the employee’s 
normal schedule or average hours 
worked each week and reduce their 
agreement to a written record main-
tained in accordance with paragraph 
(b) of this section. 

(g) Records and documents relating 
to certifications, recertifications or 
medical histories of employees or em-
ployees’ family members, created for 
purposes of FMLA, shall be maintained 
as confidential medical records in sepa-
rate files/records from the usual per-
sonnel files. If the Genetic Information 
Nondiscrimination Act of 2008 (GINA) 
is applicable, records and documents 
created for purposes of FMLA con-
taining family medical history or ge-
netic information as defined in GINA 
shall be maintained in accordance with 
the confidentiality requirements of 
Title II of GINA (see 29 CFR 1635.9), 
which permit such information to be 
disclosed consistent with the require-
ments of FMLA. If the ADA, as amend-
ed, is also applicable, such records 
shall be maintained in conformance 
with ADA confidentiality requirements 
(see 29 CFR 1630.14(c)(1)), except that: 

(1) Supervisors and managers may be 
informed regarding necessary restric-
tions on the work or duties of an em-
ployee and necessary accommodations; 

(2) First aid and safety personnel 
may be informed (when appropriate) if 
the employee’s physical or medical 
condition might require emergency 
treatment; and 

(3) Government officials inves-
tigating compliance with FMLA (or 
other pertinent law) shall be provided 
relevant information upon request. 

(h) Special rules regarding record-
keeping apply to employers of airline 
flight crew employees. See § 825.803. 

Subpart F—Special Rules Applica-
ble to Employees of Schools 

§ 825.600 Special rules for school em-
ployees, definitions. 

(a) Certain special rules apply to em-
ployees of local educational agencies, 
including public school boards and ele-
mentary and secondary schools under 
their jurisdiction, and private elemen-
tary and secondary schools. The special 
rules do not apply to other kinds of 
educational institutions, such as col-
leges and universities, trade schools, 
and preschools. 

(b) Educational institutions are cov-
ered by FMLA (and these special rules) 
and the Act’s 50-employee coverage 
test does not apply. The usual require-
ments for employees to be eligible do 
apply, however, including employment 
at a worksite where at least 50 employ-
ees are employed within 75 miles. For 
example, employees of a rural school 
would not be eligible for FMLA leave if 
the school has fewer than 50 employees 
and there are no other schools under 
the jurisdiction of the same employer 
(usually, a school board) within 75 
miles. 

(c) The special rules affect the taking 
of intermittent leave or leave on a re-
duced leave schedule, or leave near the 
end of an academic term (semester), by 
instructional employees. Instructional 
employees are those whose principal 
function is to teach and instruct stu-
dents in a class, a small group, or an 
individual setting. This term includes 
not only teachers, but also athletic 
coaches, driving instructors, and spe-
cial education assistants such as sign-
ers for the hearing impaired. It does 
not include, and the special rules do 
not apply to, teacher assistants or 
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