AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§825.311

illness to support the employee’s re-
quest for military caregiver leave re-
gardless of whether the employee is the
named caregiver in the enrollment doc-
umentation.

(1) An employer may seek authen-
tication and clarification of the docu-
mentation indicating the
servicemember’s enrollment in the De-
partment of Veterans Affairs Program
of Comprehensive Assistance for Fam-
ily Caregivers under §825.307. An em-
ployer may not utilize the second or
third opinion process outlined in
§825.307 or the recertification process
under §825.308 when the
servicemember’s serious injury or ill-
ness is shown by documentation of en-
rollment in this program.

(2) An employer may require an em-
ployee to provide confirmation of cov-
ered family relationship to the seri-
ously injured or ill servicemember pur-
suant to §825.122(k) when an employee
supports his or her request for FMLA
leave with a copy of such enrollment
documentation. An employer may also
require an employee to provide docu-
mentation, such as a veteran’s Form
DD-214, showing that the discharge was
other than dishonorable and the date of
the veteran’s discharge.

(g) Where medical certification is re-
quested by an employer, an employee
may not be held liable for administra-
tive delays in the issuance of military
documents, despite the employee’s dili-
gent, good-faith efforts to obtain such
documents. See §825.305(b). In all in-
stances in which certification is re-
quested, it is the employee’s responsi-
bility to provide the employer with
complete and sufficient certification
and failure to do so may result in the
denial of FMLA leave. See §825.305(d).

§825.311 Intent to return to work.

(a) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intent to return to work. The employ-
er’s policy regarding such reports may
not be discriminatory and must take
into account all of the relevant facts
and circumstances related to the indi-
vidual employee’s leave situation.

(b) If an employee gives unequivocal
notice of intent not to return to work,
the employer’s obligations under
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FMLA to maintain health benefits
(subject to COBRA requirements) and
to restore the employee cease. How-
ever, these obligations continue if an
employee indicates he or she may be
unable to return to work but expresses
a continuing desire to do so.

(c) It may be necessary for an em-
ployee to take more leave than origi-
nally anticipated. Conversely, an em-
ployee may discover after beginning
leave that the circumstances have
changed and the amount of leave origi-
nally anticipated is no longer nec-
essary. An employee may not be re-
quired to take more FMLA leave than
necessary to resolve the circumstance
that precipitated the need for leave. In
both of these situations, the employer
may require that the employee provide
the employer reasonable notice (i.e.,
within two business days) of the
changed circumstances where foresee-
able. The employer may also obtain in-
formation on such changed cir-
cumstances through requested status
reports.

§825.312 Fitness-for-duty certification.

(a) As a condition of restoring an em-
ployee whose FMLA leave was occa-
sioned by the employee’s own serious
health condition that made the em-
ployee unable to perform the employ-
ee’s job, an employer may have a uni-
formly-applied policy or practice that
requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for
such conditions to obtain and present
certification from the employee’s
health care provider that the employee
is able to resume work. The employee
has the same obligations to participate
and cooperate (including providing a
complete and sufficient certification or
providing sufficient authorization to
the health care provider to provide the
information directly to the employer)
in the fitness-for-duty certification
process as in the initial certification
process. See §825.305(d).

(b) An employer may seek a fitness-
for-duty certification only with regard
to the particular health condition that
caused the employee’s need for FMLA
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