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public accountant, or any other person,
specifically designated in a duly exe-
cuted power of attorney that shall be
filed in the proceeding by the appli-
cant, licensee, or permittee. The appli-
cant, licensee, or permittee shall file
waivers, if applicable, under the Pri-
vacy Act of 1974 and 26 U.S.C. 6103(c)
(confidentiality and disclosure of re-
turns and return information). The Di-
rector of Industry Operations may be
represented in proceedings by an attor-
ney in the Office of Chief Counsel who
is authorized to execute and file mo-
tions, briefs, and other papers in the
proceeding on behalf of the Director of
Industry Operations, in the attorney’s
own name as ‘‘Attorney for the Gov-
ernment.”

Subpart D—Compliance and
Settlement

§771.35 Opportunity for compliance.

No license or permit shall be revoked
or denied renewal unless, prior to the
institution of proceedings, facts or con-
duct warranting such action shall have
been called to the attention of the li-
censee or permittee by the Director of
Industry Operations in writing in a
contemplated notice, and the licensee
or permittee shall have been accorded
an opportunity to demonstrate or
achieve compliance with all lawful re-
quirements as set forth in section 9(b)
of the Administrative Procedure Act.
In cases in which the Director of Indus-
try Operations alleges in his con-
templated notice, with supporting rea-
sons, willful violations or that the pub-
lic interest requires otherwise, this
section does not apply and the issuance
of a contemplated notice is unneces-
sary.

§771.36 Settlement.

Any proposals of settlement should
be made to the Director of Industry Op-
erations, but may be made through the
Attorney for the Government. Where
necessary, the date of the hearing may
be postponed pending consideration of
such proposals when they are made in
good faith and not for the purpose of
delay. If proposals of settlement are
submitted, and they are considered un-
satisfactory, the Director of Industry
Operations may reject the proposals

§771.38

and may, either directly or through the
Attorney for the Government, inform
the licensee or permittee of any condi-
tions on which the alleged violations
may be settled. If the proposals of set-
tlement are considered satisfactory to
the Director of Industry Operations,
the licensee or permittee shall be noti-
fied thereof and the proceeding shall be
dismissed.

§771.37 Notice of contemplated action.

Where the Director of Industry Oper-
ations has not ascertained whether the
licensee or permittee has willfully vio-
lated the Federal explosives laws and
where he believes the matter has the
potential to be settled informally, i.e.,
without formal administrative pro-
ceedings, he shall, in accordance with
section 5(b) of the Administrative Pro-
cedure Act, prior to the issuance of a
notice of revocation or denial of re-
newal, give the licensee or permittee a
contemplated notice of such action and
an opportunity to show why the license
or permit should not be revoked or de-
nied renewal. The notice should inform
the licensee or permittee of the
charges on which the notice would be
based, if issued, and afford him a period
of 15 days from the date of the notice,
or such longer period as the Director of
Industry Operations deems necessary,
in which to submit proposals of settle-
ment to the Director of Industry Oper-
ations. Where informal settlement is
not reached promptly because of inac-
tion by the applicant, licensee, or per-
mittee or proposals are made for the
purpose of delay, a notice shall be
issued in accordance with §771.42 or
§771.43, as appropriate. The issuance of
a notice of contemplated action does
not entitle the recipient to a hearing
before an administrative law judge.

§771.38 Licensee’s or permittee’s fail-
ure to meet requirements within
reasonable time.

If the licensee or permittee fails to
meet the requirements of applicable
laws and regulations in this part with-
in such reasonable time as may be
specified by the Director of Industry
Operations, proceedings for revocation
or denial of renewal of the license or
permit shall be initiated.
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