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(B) If refunds of premiums may be 
made after discontinuance or termi-
nation, whichever is applicable, of the 
plan on account of surrenders or can-
cellations before all retirement annu-
ities provided under the plan with re-
spect to service before its discontinu-
ance or termination have been pur-
chased, such refunds will be applied in 
the taxable year of the employer in 
which received, or in the next suc-
ceeding taxable year, to purchase re-
tirement annuities for employees by a 
procedure which does not contravene 
the conditions of section 401(a)(4). If 
the plan also includes medical benefits 
described in section 401(h) as defined in 
paragraph (a) of § 1.401(h)–1, any refund 
of premiums attributable to such bene-
fits must, in accordance with these 
rules, be applied toward the purchase 
of medical benefits described in section 
401(h). 

(4) Any amounts described in sub-
paragraph (3) of this paragraph which 
are attributable to contributions on be-
half of a self-employed individual must 
be applied toward the purchase of re-
tirement benefits. Amounts which are 
so applied are not contributions and 
thus are not taken into consideration 
in determining— 

(i) The amount deductible with re-
spect to contributions on his behalf, 
nor 

(ii) In the case of an owner-employee, 
the maximum amount of contributions 
that may be made on his behalf. 

(b) Where the above conditions are 
satisfied, the amounts deductible under 
section 404(a)(2) are governed by the 
limitations provided in section 
404(a)(1). 

(Sec. 411 Internal Revenue Code of 1954 (88 
Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42321, Aug. 23, 1977, as 
amended by T.D. 9849, 84 FR 9234, Mar. 14, 
2019] 

§ 1.404(a)–9 [Reserved] 

§ 1.404(a)–10 Profit-sharing plan of an 
affiliated group; application of sec-
tion 404(a)(3)(B). 

(a) Section 404(a)(3)(B) allows a cor-
poration a deduction to the extent pro-
vided in paragraphs (b) and (c) of this 
section for a contribution which it 
makes for another corporation to a 

profit-sharing plan or a stock bonus 
plan under which contributions are de-
termined by reference to profits, pro-
vided the following tests are met: 

(1) The corporation for which the 
contribution is made and the contrib-
uting corporation are members of an 
affiliated group of corporations as de-
fined in section 1504, relating to the fil-
ing of consolidated returns, and both 
such corporations participate in the 
plan. However, it is immaterial wheth-
er all the members of such group par-
ticipate in the plan. 

(2) The corporation for which the 
contribution is made is required under 
the plan to make the contribution, but 
such corporation is prevented from 
making such contribution because it 
has neither current nor accumulated 
earnings or profits, or because its cur-
rent and accumulated earnings or prof-
its are insufficient to make the re-
quired contribution. To the extent that 
such a corporation has any current or 
accumulated earnings or profits, it is 
not considered to be prevented from 
making its required contribution to 
the plan. 

(3) The contribution is made out of 
the current or accumulated earnings or 
profits of the contributing corporation. 

(b) The amount that is deductible 
under section 404(a)(3)(B) is determined 
by applying the rules of section 
404(a)(3)(A) and as if the contribution 
were made by the corporation for 
which it is made. The contributing cor-
poration may deduct the amount so de-
termined subject to the limitations 
contained in paragraph (c) of this sec-
tion. The contributing corporation 
shall not treat such amount as a con-
tribution made by it in applying the 
rules of section 404(a)(3)(A) and either 
for the taxable year for which the con-
tribution is made or for succeeding tax-
able years. The corporation for which 
the contribution is made shall treat 
the contribution as having been made 
by it in applying the rules of section 
404(a)(3)(A) for succeeding taxable 
years. 

(c) The allowance of the deduction 
under section 404(a)(3)(B) does not de-
pend upon whether the affiliated group 
does or does not file a consolidated re-
turn. If a consolidated return is filed, it 
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is immaterial which of the partici-
pating corporations makes the con-
tribution and takes the deduction or 
how the contribution or the deduction 
is allocated among them. However, if a 
consolidated return is not filed, the 
contribution which is deductible under 
section 404(a)(3)(B) by each contrib-
uting corporation shall be limited to 
that portion of its total current and ac-
cumulated earnings or profits (adjusted 
for its contribution deductible without 
regard to section 404(a)(3)(B)) which the 
prevented contribution bears to the 
total current and accumulated earn-
ings or profits of all the participating 
members of the group having such 

earnings or profits (adjusted for all 
contributions deductible without re-
gard to section 404(a)(3)(B)). For the 
purpose of this section, current earn-
ings or profits shall be computed as of 
the close of the taxable year without 
diminution by reason of any dividends 
during the taxable year, and accumu-
lated earnings or profits shall be com-
puted as of the beginning of the taxable 
year. 

(d) The application of section 
404(a)(3)(B) may be illustrated by the 
following example in which the affili-
ated group does not file a consolidated 
return: 

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) 

A ................ ($10,000) ($140,000) ($150,000) $200,000 1⁄5 $6,000 
B ................ (5,000) 105,000 100,000 300,000 3⁄10 9,000 $9,000 $91,000 6/326 × $1,674.85 

................ .................. .................. ................ ........ .............. .............. .............. 91,000 
C ............... 75,000 175,000 250,000 500,000 1⁄2 15,000 15,000 235,000 6/326 × 4,325.15 

................ .................. .................. ................ ........ .............. .............. .............. 235,000 

Total ...... 60,000 140,000 200,000 1,000,000 ........ 30,000 24,000 326,000 .............. 6,000.00 

Column: 
(1) Member. 
(2) Earnings and profits of the taxable year. 
(3) Accumulated earnings and profits at beginning of taxable year. 
(4) Total current and accumulated earnings and profits (column 2 plus column 3). 
(5) Compensation of participating employees. 
(6) Contribution formula: 50 percent of consolidated earnings and profits, allocated among participating member in proportion 

of covered payroll of each to covered payroll of consolidated group. 
(7) Individual contribution had it not been prevented. 
(8) Individual contribution made by each employer for its own employees. 
(9) Balance of accumulated earnings and profits (column 4 minus column 8). 
(10) Proportion of make-up contribution. 
(11) Make-up contribution. 

[T.D. 6500, 25 FR 11688, Nov. 26, 1960, as 
amended by T.D. 9849, 84 FR 9234, Mar. 14, 
2019] 

§ 1.404(a)–11 Trusts created or orga-
nized outside the United States; ap-
plication of section 404(a)(4). 

In order that a trust may constitute 
a qualified trust under section 401(a) 
and be exempt under section 501(a), it 
must be created or organized in the 
United States and maintained at all 
times as a domestic trust. See para-
graph (a) of § 1.401–1. Paragraph (4) of 
section 404(a) provides, however, that 
an employer which is a resident, a cor-
poration, or other entity of the United 
States, making contributions to a for-
eign stock bonus, pension, or profit- 
sharing trust, shall be allowed deduc-
tions for such contributions, under the 
applicable conditions and within the 
prescribed limits of section 404(a), if 
such foreign trust would qualify for ex-

emption under section 501(a) except for 
the fact that it is a trust created, orga-
nized, or maintained outside the 
United States. Moreover, if a non-
resident alien individual, foreign cor-
poration, or other entity is engaged in 
trade or business within the United 
States and makes contributions to a 
foreign stock bonus, pension, or profit- 
sharing trust, which would qualify 
under section 401(a) and be exempt 
under section 501(a) except that it is 
created, organized, or maintained out-
side the United States, such contribu-
tions are deductible subject to the con-
ditions and limitations of section 404(a) 
and to the extent allowed by section 
873 or 882(c). 

[T.D. 6500, 25 FR 11689, Nov. 26, 1960] 
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