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time as applying for section 26a ap-
provals. Consultations under the Na-
tional Historic Preservation Act of 1966 
and the Endangered Species Act of 1973 
shall take place, and permits from the 
U.S. Army Corps of Engineers and 
State agencies for water or air regula-
tion shall be obtained or applied for at 
the same time as or before application 
for section 26a approval. The applicant 
shall provide TVA with copies of any 
such permits or approvals that are 
issued. TVA, in its sole discretion, may 
proceed with the review of an applica-
tion in the absence of some materials 
listed in this section. 

(d) Discharges into navigable waters 
of the United States. If construction, 
maintenance, or operation of the pro-
posed structure or any part thereof, or 
the conduct of the activity in connec-
tion with which approval is sought 
may result in any discharge into navi-
gable waters of the United States, ap-
plicant shall also submit with the ap-
plication, in addition to the material 
required by paragraph (c) of this sec-
tion, a copy of the request for certifi-
cation from the state in which such 
discharge would originate, or if appro-
priate, from the interstate water pollu-
tion control agency having jurisdiction 
over the navigable waters at the point 
where the discharge would originate, or 
from the Environmental Protection 
Agency, that such state or interstate 
agency or the Environmental Protec-
tion Agency has determined that the 
applicant’s proposed activity will be 
conducted in a manner that will com-
ply with applicable water quality 
standards. The applicant shall further 
submit such supplemental and addi-
tional information as TVA may deem 
necessary for the review of the applica-
tion, including, without limitation, in-
formation concerning the amounts, 
chemical makeup, temperature dif-
ferentials, type and quantity of sus-
pended solids, and proposed treatment 
plans for any proposed discharges. No 
section 26a permit will be granted until 
required certification has been ob-
tained or has been waived. If a certi-
fying agency has not acted within a 
reasonable period of time, not to ex-
ceed one year, of an applicant’s request 
for certification from the respective 
agency and certification is waived, 

TVA will proceed with processing of 
the section 26a permit application. 

(e) TVA’s issuance of a permit does 
not mean that TVA has determined a 
facility or obstruction is safe for any 
purpose or that TVA has any duty to 
make such a determination. In issuing 
a permit, TVA assumes no liability to 
the applicant or to any third party for 
any damages to property or personal 
injuries arising out of or in any way 
connected with applicant’s construc-
tion, operation, or maintenance of the 
permitted facility. 

[68 FR 46936, Aug. 7, 2003, as amended at 79 
FR 4621, Jan. 29, 2014; 86 FR 50632, Sept. 10, 
2021; 89 FR 104881, Dec. 26, 2024] 

EFFECTIVE DATE NOTE: At 68 FR 46936, Aug. 
7, 2003, § 1304.2 was revised. Paragraph (c) of 
this section contains information collection 
and recordkeeping requirements and will not 
become effective until approval has been 
given by the Office of Management and 
Budget. 

§ 1304.3 Delegation of authority. 

The power to approve or disapprove 
applications under this part is dele-
gated to the Vice President, Natural 
Resources, or the designee thereof, sub-
ject to appeal to the Chief Executive 
Officer and discretionary review by a 
designated committee of the TVA 
Board, as provided in § 1304.6. The ad-
ministration of applications is dele-
gated to the Natural Resources staff or 
the group with functionally equivalent 
responsibilities. 

[79 FR 4621, Jan. 29, 2014] 

§ 1304.4 Application review and ap-
proval process. 

(a) TVA shall notify the U.S. Army 
Corps of Engineers (USACE) and other 
federal agencies with jurisdiction over 
the application as appropriate. 

(b) If a hearing is held for any of the 
reasons described in paragraph (c) of 
this section, any interested person may 
become a party of record by following 
the directions contained in the hearing 
notice. 

(c) Hearings concerning approval of 
applications are conducted (in accord-
ance with § 1304.5) when: 

(1) TVA deems a hearing is necessary 
or appropriate in determining any 
issue presented by the application; 
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(2) A hearing is required under any 
applicable law or regulation; 

(3) A hearing is requested by the 
USACE pursuant to the TVA/Corps 
joint processing Memorandum of Un-
derstanding; or 

(4) The TVA Investigating Officer di-
rects that a hearing be held. 

(d) Upon completion of the review of 
the application, including any hearing 
or hearings, the Vice President or the 
designee thereof shall issue an initial 
decision approving or disapproving the 
application. The basis for the decision 
shall be set forth in the decision. 

(e) Promptly following the issuance 
of the decision, the Vice President or 
the designee thereof shall furnish a 
written copy of the decision to the ap-
plicant and to any parties of record. 
The initial decision shall become final 
unless an appeal is made pursuant to 
§ 1304.6. 

[79 FR 4621, Jan. 29, 2014] 

§ 1304.5 Conduct of hearings. 
(a) If a hearing is to be held for any 

of the reasons described in § 1304.4(c), 
TVA shall give notice of the hearing to 
interested persons. Such notice may be 
given by publication in a daily news-
paper of general circulation in the area 
of the proposed structure, personal 
written notice, posting on TVA’s Inter-
net Web site, or by any other method 
reasonably calculated to come to the 
attention of interested persons. The 
notice shall provide to the extent fea-
sible the place, date, and time of hear-
ing; the particular issues to which the 
hearing will pertain; the manner of be-
coming a party of record; and any 
other pertinent information as appro-
priate. The applicant shall automati-
cally be a party of record. 

(b) Hearings may be conducted by 
any such person or persons as may be 
designated by the Vice President, the 
Vice President’s designee, or the Chief 
Executive Officer. Hearings are public 
and are conducted in an informal man-
ner. Parties of record may be rep-
resented by counsel or other persons of 
their choosing. Technical rules of evi-
dence are not observed although rea-
sonable bounds are maintained as to 
relevancy, materiality, and com-
petency. Evidence may be presented 
orally or by written statement and 

need not be under oath. Cross-examina-
tion by parties of witnesses or others 
providing statements or testifying at a 
hearing shall not be allowed. After the 
hearing has been completed, additional 
evidence will not be received unless it 
presents new and material matter that 
in the judgment of the person or per-
sons conducting the hearing could not 
be presented at the hearing. The Vice 
President may arrange a joint hearing 
with another federal agency where the 
subject of an application will require 
the approval of and necessitate a hear-
ing by or before that other agency. In 
TVA’s discretion, the format of any 
such joint hearing may be that used by 
the other agency. 

[79 FR 4621, Jan. 29, 2014] 

§ 1304.6 Appeals. 

(a) Decisions approving or dis-
approving an application may be ap-
pealed as provided in this section. De-
cisions by the Vice President’s des-
ignee may be appealed to the Vice 
President and decisions by the Vice 
President may be appealed to the Chief 
Executive Officer, with the possibility 
of further discretionary review by a 
committee of the TVA Board. 

(b) If a designee of the Vice President 
issues an initial decision disapproving 
an application or approving it with 
terms and conditions deemed unaccept-
able by the applicant, the applicant 
may obtain the Vice President’s review 
of that decision by mailing within thir-
ty (30) days after receipt of the des-
ignee’s decision a written request to 
the Vice President, Natural Resources, 
Tennessee Valley Authority, 400 West 
Summit Hill Drive, Knoxville, Ten-
nessee 37902. Otherwise, the initial de-
cision of the Vice President’s designee 
becomes final. 

(c) If the Vice President, either ini-
tially or as the result of an appeal, dis-
approves an application or approves it 
with terms and conditions deemed un-
acceptable by the applicant, the appli-
cant may obtain the Chief Executive 
Officer’s review of that decision by 
mailing within thirty (30) days after re-
ceipt of the decision a written request 
to the Chief Executive Officer, Ten-
nessee Valley Authority, 400 W. Sum-
mit Hill Drive, Knoxville, Tennessee 
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