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§2004.37

General Counsel, the employee must
not:

(1) Disclose classified, confidential or
privileged information; or

(2) For a current USTR employee,
testify as an expert or opinion witness
with regard to any matter arising out
of the employee’s official duties or
USTR’s mission or functions, unless
testimony is provided on behalf of the
United States. A former employee can
provide expert or opinion testimony
where the testimony involves only gen-
eral expertise gained while employed
as a USTR employee.

§2004.37 Restrictions that apply to re-
leased records and information.

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of records and information, in-
cluding requiring the parties to the
legal proceeding to obtain a protective
order or to execute a confidentiality
agreement to limit access and further
disclosure. The terms of a protective
order or confidentiality agreement
must be acceptable to the General
Counsel. In cases where protective or-
ders or confidentiality agreements al-
ready have been executed, USTR may
condition the release of records and in-
formation on an amendment to the ex-
isting protective order or confiden-
tiality agreement.

(b) If the General Counsel so deter-
mines, USTR may present original
records for examination in response to
a demand or request, but the records
cannot be marked or altered or pre-
sented as evidence or otherwise used in
a manner by which they could lose
their status as original records. In lieu
of original records, certified copies will
be presented for evidentiary purposes.
(See 28 U.S.C. 1733).

§2004.38 In the event of an adverse
ruling.

(a) Notwithstanding USTR’s rejec-
tion of a demand or request for records,
information or testimony, if a court or
other competent authority orders a
USTR employee to comply with the de-
mand, the employee promptly must no-
tify the General Counsel of the order,
and must respectfully decline to com-
ply, citing United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).
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(b) To seek reconsideration of
USTR’s rejection of a demand or re-
quest, or of any restrictions on receiv-
ing records, information or testimony,
a requester must send a petition for re-
consideration in accordance with
§2004.34(a) within 10 days of the date of
the determination. The petition must
contain a clear and concise statement
of the basis for the reconsideration
with supporting authorities. Deter-
minations about petitions for reconsid-
eration are within the discretion of the
United States Trade Representative or
his/her designee, and are final.

(c) Pursuant to section 704 of the Ad-
ministrative Procedure Act, 5 U.S.C.
704, a petition for reconsideration of a
final determination under this section
is a prerequisite to judicial review.

§2004.39 Fees.

(a) USTR may condition the produc-
tion of records, information or an em-
ployee’s appearance on advance pay-
ment of reasonable costs, which may
include but are not limited to those as-
sociated with employee search time,
copying, computer usage, and certifi-
cations.

(b) Witness fees will include fees, ex-
penses and allowances prescribed by
the rules applicable to the particular
legal proceeding. If no fees are pre-
scribed, USTR will base fees on the
rule of the federal district court closest
to the location where the witness will
appear. Such fees may include but are
not limited to time for preparation,
travel and attendance at the legal pro-
ceeding.
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