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§142.39

§142.39 How are civil penalties and as-
sessments collected?

31 U.S.C. 3806 and 3808(b) authorize
the Attorney General to bring specific
actions for collection of such civil pen-
alties and assessments including ad-
ministrative offset under 31 U.S.C. 3716.
The penalties and assessments may
not, however, be administratively off-
set against an overpayment of federal
taxes (then or later owed) to the de-
fendant by the United States.

§142.40 What if the investigation indi-
cates criminal misconduct?

(a) Any investigating official may:

(1) Refer allegations of criminal mis-
conduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid
interference with a criminal investiga-
tion or prosecution; or

(3) Issue subpoenas under other stat-
utory authority.

(b) Nothing in this part limits the re-
quirement that SBA employees report
suspected violations of criminal law to
the SBA Office of Inspector General or
to the Attorney General.

§142.41 How does SBA protect the
rights of defendants?

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of
whom report to a separate organiza-
tional authority in accordance with 31
U.S.C. 3801. Except for purposes of set-
tlement, or as a witness or a represent-
ative in public proceedings, no inves-
tigating official, reviewing official, or
SBA employee or agent who helps in-
vestigate, prepare, or present a case
may (in such case, or a factually re-
lated case) participate in the initial de-
cision or the review of the initial deci-
sion by the Administrator. This separa-
tion of functions and organization is
designed to assure the independence
and impartiality of each government
official during every stage of the pro-
ceeding. The representative for SBA
may be employed in the offices of ei-
ther the investigating official or the
reviewing official.
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Subpart A—General

§146.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
agreement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
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actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§146.105 Definitions.
For purposes of this part:

§146.105

(a) Agency, as defined in 5 U.S.C.
562(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any coopera-
tive agreement; and,

(5) The extension, continuation, re-
newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the TUnited
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.
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