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SBA SOURCES

§107.550 Prior approval of secured
third-party debt of Leveraged Li-
censees.

(a) Definition. In this section, secured
third-party debt means any non-SBA
debt secured by any of your assets, in-
cluding secured guarantees and other
contingent obligations that you volun-
tarily assume, and secured lines of
credit.

(b) General rule. If you are a Lever-
aged Licensee, you must get SBA’s
written approval before you incur any
secured third-party debt or refinance
any debt with secured third-party debt,
including any renewal of a secured line
of credit, increase in the maximum
amount available under a secured line
of credit, or expansion of the scope of a
security interest or lien. For purposes
of this paragraph (b), ‘‘expansion of the
scope of a security interest or lien”
does not include the substitution of
one asset or group of assets for an-
other, provided the asset values (as re-
ported on your most recent annual
Form 468) are comparable.

(c) Capital Call Line. Without obtain-
ing SBA’s written approval, a Lever-
aged Licensee may obtain from a feder-
ally regulated financial institution, a
line of credit (‘‘Capital Call Line’’) that
meets all of the following conditions:

(1) The maximum amount available
under the Capital Call Line is no more
than your unfunded Regulatory Cap-
ital, as reflected on your most recent
Capital Certificate;

(2) Your payment obligations under
the Capital Call Line may be secured,
but only by your unfunded Regulatory
Capital;

(3) The lender under the Capital Call
Line may have a right to debit your de-
pository account(s) at the lender’s in-
stitution, so long as such lender’s right
to debit is limited to circumstances in-
volving a default of your obligation to
pay principal, interest, or fees due
(““Payment Default’) under the Capital
Call Line and only to the amount of
such Payment Default;

(4) Each borrowing under the Capital
Call Line must be repaid, in full, with-
in 120 days after it is drawn;
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(5) The term of the Capital Call Line
may not exceed 12 months, but may be
renewable, provided that each renewal
does not exceed 12 months and you re-
main in compliance with the condi-
tions of this paragraph (c); and

(6) Consistent with §107.410, the Cap-
ital Call Line contains no provision
permitting the lender to dictate when
capital calls are made or otherwise
ceding to the lender any control of the
Licensee or its operations; provided,
however, that the Capital Call Line
may include a provision authorizing
the lender, in the event of a Payment
Default, to endorse, on your behalf,
checks and other forms of payment in
the Lender’s possession and to apply
the proceeds of such instruments to
such Payment Default, with unapplied
and remaining proceeds promptly to be
paid to you.

(d) Conditions for SBA approval. Ex-
cluding Capital Call Lines defined in
paragraph (¢) of this section, SBA ap-
proval is required for secured third-
party debt. As a condition of granting
such approval under this section, SBA
may impose such restrictions or limi-
tations as it deems appropriate, taking
into account your historical perform-
ance, current financial position, pro-
posed terms of the secured debt and
amount of aggregate debt you will have
outstanding (including Leverage). SBA
will not favorably consider any re-
quests for approval which include a
blanket lien on all your assets, or a se-
curity interest in your investor com-
mitments in excess of 125 percent of
the proposed borrowing.

[88 FR 46009, July 18, 2023]

§107.560 Subordination of SBA’s cred-
itor position.

(a) Debentures purchased or guaranteed
on or before July 1, 1991. Under the
terms of any Debenture purchased or
guaranteed by SBA on or before July 1,
1991, SBA’s unsecured claims against
you, as a Debenture-holder or as
subrogee, are subordinated in favor of
all your other creditors, except to the
extent that such claims may be subject
to equitable subordination in SBA’s
favor.

(b) Debentures purchased or guaranteed
after July 1, 1991, including refinancings
of Debentures previously purchased or
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guaranteed. (1) Under the terms of any
Debenture purchased or guaranteed by
SBA after July 1, 1991, SBA’s unsecured
claims against you, as a Debenture-
holder or as subrogee, are subordinated
only in favor of non-Associate lenders;
and, to the extent that your indebted-
ness to such lenders exceeds the lesser
of $10,000,000 or 200 percent of your Reg-
ulatory Capital (determined as of the
date your Debentures were purchased
or guaranteed), SBA’s unsecured
claims enjoy parity with those of other
unsecured creditors, except with re-
spect to indebtedness created on or be-
fore July 1, 1991.

(2) In order to induce others to lend
you money after your Debenture has
been purchased or guaranteed, SBA
may agree in writing on a case-by-case
basis to subordinate its unsecured
claims, on such terms as it may deter-
mine, in favor of one or more of your
Associates, or in favor of other lenders
in excess of the amounts mentioned in
paragraph (b)(1) of this section.

(3) SBA reserves the authority to
refuse to subordinate its claims if it de-
termines, at the time you request your
Debenture be purchased or guaranteed,
that the exercise of reasonable invest-
ment prudence and your financial con-
dition warrant such refusal.

§107.565 Restrictions on third-party
debt of Early Stage SBICs.

If you are an Early Stage SBIC and
you have outstanding Leverage or a
Leverage commitment, you must get
SBA’s prior written approval to have,
incur, or refinance any third-party
debt other than accounts payable from
routine business operations.

[77 FR 25052, Apr. 27, 2012]
§107.570 [Reserved]

DISTRIBUTIONS AND REDUCTIONS IN
REGULATORY CAPITAL

§107.585 Distributions and reductions
in Regulatory Capital.

(a) Non-leveraged Licensees. If you are
a Non-leveraged Licensee, you may
make distributions to your private in-
vestors without SBA prior approval. At
all times, you must retain sufficient
Regulatory Capital to meet the min-
imum capital requirements in the Act
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and in §107.210, unless such amounts
are in accordance with your SBA ap-
proved Wind-down Plan (see §107.590).
You must report any reductions of
Regulatory Capital to SBA within 30
days via an updated Capital Certificate
(see §107.300).

(b) Non-Accrual Leveraged Licensees. If
you are a Standard Debenture Lever-
aged Licensee that is also an Early
Stage SBIC, you are subject to the dis-
tributions identified in §107.1180. If you
are a Standard Debenture Leveraged
Licensee, you may distribute READ to
your private investors without SBA ap-
proval only after considering any ma-
terial adverse changes to your port-
folio. You must obtain SBA’s prior
written approval to reduce your Regu-
latory Capital by more than two per-
cent in any fiscal year. In seeking
SBA’s prior written approval, you must
disclose any material adverse changes
or certify that you have no material
adverse changes and provide an up-
dated Wind-down Plan. You must re-
tain sufficient Regulatory Capital to
meet the minimum capital require-
ments of §107.210 and sufficient
Leverageable Capital to avoid having
excess Leverage in violation of section
303 of the Act and §107.1150. You must
report any reductions of Regulatory
Capital to SBA within 30 days via an

updated Capital Certificate (see
§107.300).
(c) Accrual SBICs and Reinvestor

SBICs. If you are an Accrual SBIC or
Reinvestor SBIC, unless you receive
prior written approval from SBA to
make a distribution solely to cover tax
liabilities, you may only distribute as
follows:

(1) Payment of Annual Charges and ac-
crued interest. Prior to any non-tax dis-
tribution, you must pay any Annual
Charges owed to SBA and all accrued
interest on your outstanding Leverage.

(2) Calculate SBA’s share of distribu-
tion. Prior to any non-tax distribution,
you must make payments to SBA on a
pro rata basis with any distributions
based on your SBA Total Intended Le-
verage Commitment relative to your
Total Private Capital Commitments,
inclusive of Qualified Non-Private
Funds, determined within 12 months of
Licensure calculated as follows: SBA’s
Share = Total Distributions x [Total
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