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Federal Deposit Insurance Corporation § 340.4 

(2) In the case of a secured obliga-
tion, the property securing such obliga-
tion is foreclosed on. 

(c) FDIC means the Federal Deposit 
Insurance Corporation. 

(d) Failed institution means any in-
sured depository institution (as defined 
in 12 U.S.C. 1813(c)) that has been under 
the conservatorship or receivership of 
the FDIC or any of its predecessors. 

(e) Financial intermediary means any 
broker, dealer, bank, underwriter, ex-
change, clearing agency registered 
with the Securities and Exchange Com-
mission (SEC) under section 17A of the 
Securities Exchange Act of 1934, trans-
fer agent (as defined in section 3(a)(25) 
of the Securities Exchange Act of 1934), 
central counterparty or any other enti-
ty whose role is to facilitate a trans-
action by, as a riskless intermediary, 
purchasing a security or qualified fi-
nancial contract from one 
counterparty and then selling it to an-
other. 

(f) Obligation means any debt or duty 
to pay money owed to the FDIC or a 
failed institution, including any guar-
antee of any such debt or duty. 

(g) Person means an individual, or an 
entity with a legally independent exist-
ence, including: A trustee; the bene-
ficiary of at least a 25 percent share of 
the proceeds of a trust; a partnership; a 
corporation; an association; or other 
organization or society. 

(h) Substantial loss means: 
(1) An obligation that is delinquent 

for ninety (90) or more days and on 
which there remains an outstanding 
balance of more than $50,000; 

(2) An unpaid final judgment in ex-
cess of $50,000 regardless of whether it 
becomes forgiven in whole or in part in 
a bankruptcy proceeding; 

(3) A deficiency balance following a 
foreclosure of collateral in excess of 
$50,000, regardless of whether it be-
comes discharged in whole or in part in 
a bankruptcy proceeding; 

(4) Any loss in excess of $50,000 evi-
denced by an IRS Form 1099–C (Infor-
mation Reporting for Cancellation of 
Debt). 

§ 340.3 What are the restrictions on 
the sale of assets by the FDIC if the 
buyer wants to finance the pur-
chase with a loan from the FDIC? 

A person may not borrow money or 
accept credit from the FDIC in connec-
tion with the purchase of any assets of 
a failed institution from the FDIC if: 

(a) There has been a default with re-
spect to one or more obligations total-
ing in excess of $1,000,000 owed by that 
person or its associated person; and 

(b) The person or its associated per-
son made any fraudulent misrepresen-
tations in connection with any such 
obligation(s). 

§ 340.4 What are the restrictions on 
the sale of assets by the FDIC re-
gardless of the method of financ-
ing? 

(a) A person may not acquire any as-
sets of a failed institution from the 
FDIC if the person or its associated 
person: 

(1) Has participated, as an officer or 
director of a failed institution or of an 
affiliate of a failed institution, in a 
material way in one or more trans-
action(s) that caused a substantial loss 
to that failed institution; 

(2) Has been removed from, or prohib-
ited from participating in the affairs 
of, a failed institution pursuant to any 
final enforcement action by the Office 
of the Comptroller of the Currency, the 
Board of Governors of the Federal Re-
serve System, the FDIC, or any of their 
predecessors or successors; 

(3) Has demonstrated a pattern or 
practice of defalcation regarding obli-
gations to any failed institution; 

(4) Has been convicted of committing 
or conspiring to commit any offense 
under 18 U.S.C. 215, 656, 657, 1005, 1006, 
1007, 1008, 1014, 1032, 1341, 1343 or 1344 af-
fecting any failed institution and there 
has been a default with respect to one 
or more obligations owed by that per-
son or its associated person; or 

(5) Would be prohibited from pur-
chasing the assets of a covered finan-
cial company from the FDIC under 12 
U.S.C. 5390(r) or its implementing regu-
lation at 12 CFR part 380.13. 

(b) For purposes of paragraph (a) of 
this section, a person has participated 
‘‘in a material way in a transaction 
that caused a substantial loss to a 
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