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(a) A reasonable person, under the 
circumstances that confronted the em-
ployee, would conclude there is a sub-
stantial risk of a serious accident, in-
jury, or impairment of health or safety 
resulting from participation in the ac-
tivity, policy, or practice; or 

(b) An employee, because of the na-
ture of his employment responsibil-
ities, does not have the training or 
skills needed to participate safely in 
the activity or practice. 

§ 708.7 Filing a complaint based on re-
taliation for refusal to participate. 

An employee may file a complaint 
for retaliation for refusing to partici-
pate in an activity, policy, or practice 
only if: 

(a) Before refusing to participate in 
the activity, policy, or practice, the 
employee asked the employer to cor-
rect the violation or remove the dan-
ger, and the employer refused to take 
such action; and 

(b) By the 30th day after the refusal 
to participate, the employee reported 
the violation or dangerous activity, 
policy, or practice to a DOE official, a 
member of Congress, another govern-
ment official with responsibility for 
the oversight of the conduct of oper-
ations at the DOE site, his employer, 
or any higher tier contractor, and stat-
ed his reasons for refusing to partici-
pate. 

§ 708.8 Application to pending cases. 
The procedures in this part apply in 

any complaint proceeding filed with 
the Head of Field Element or EC Direc-
tor, as appropriate, on or after the ef-
fective date of this part. 

§ 708.9 How to file complaints or other 
documents. 

(a) Under this part, a complaint or 
other document is considered filed on 
the date it is mailed, electronically 
submitted, or personally delivered to 
the specified official or office. 

(b) A complaint may be withdrawn at 
any time at the request of the com-
plainant. 

(c) Absent exceptional cir-
cumstances, all submissions to the Of-
fice of Hearings and Appeals must be 
filed electronically in accordance with 
the instructions set forth on the Office 

of Hearings and Appeals website, found 
at https://www.energy.gov/oha/filing-in-
formation. The Office of Hearings and 
Appeals may grant permission to file 
via mail or facsimile. 

§ 708.10 Informal resolution of com-
plaints. 

(a) DOE encourages the use of alter-
native dispute resolution. If the parties 
are willing, they can seek to utilize al-
ternative dispute resolution tech-
niques, such as settlement discussions 
or mediation, in an attempt to resolve 
the complaint. 

(b) The parties may engage in alter-
native dispute resolution at any time 
prior to the issuance of an initial agen-
cy decision. 

(c) If the parties resolve the com-
plaint informally, the Head of Field 
Element, EC Director, and the Office of 
Hearings and Appeals must be given a 
copy of the settlement agreement or a 
written statement from the employee 
that withdraws the complaint. 

Subpart B—Employee Complaint 
Resolution Process 

§ 708.11 Filing a complaint. 

(a) If an employee was employed by a 
contractor whose contract is overseen 
by a contracting officer located in DOE 
Headquarters when the alleged retalia-
tion occurred, the employee must file 
the written complaint with the EC Di-
rector. 

(b) If an employee was employed by a 
contractor at a DOE field facility or 
site when the alleged retaliation oc-
curred, the employee must file the 
written complaint with the Head of 
Field Element at the DOE field ele-
ment with jurisdiction over the con-
tract. 

§ 708.12 No expectation of confiden-
tiality. 

The identity of an employee who files 
a complaint under this part appears on 
the complaint. A copy of the complaint 
is provided to the employer and the 
complainant’s identity cannot be main-
tained as confidential. 
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