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§1708.110

any Member of the Board designated by
the Chairman. Attendance and testi-
mony shall be before the Board or a
Member authorized by the Board.

(b) If an executive branch agency em-
ployee witness is represented by coun-
sel from that same agency, counsel
shall identify who counsel represents
to determine whether counsel rep-
resents multiple interests in the safety
investigation.

(c) Counsel for a witness may advise
the witness with respect to any ques-
tion asked where it is claimed that the
testimony sought from the witness is
outside the scope of the safety inves-
tigation, or that the witness is privi-
leged to refuse to answer a question or
to produce other evidence. For these
permissible objections, the witness or
counsel may object on the record to
the question and may state briefly and
precisely the grounds therefore. If the
witness refuses to answer a question,
then counsel may briefly state on the
record that counsel has advised the
witness not to answer the question and
the legal grounds for such refusal. The
witness and his or her counsel shall not
otherwise object to or refuse to answer
any question, and they shall not other-
wise interrupt any oral examination.

(d) When it is claimed that the wit-
ness has a privilege to refuse to answer
a question on the grounds of self-in-
crimination, the witness must assert
the privilege personally.

(e) Any objections made during the
course of examination will be treated
as continuing objections and preserved
throughout the further course of testi-
mony without the necessity for repeat-
ing them as to any similar line of in-
quiry.

(f) Counsel for a witness may not in-
terrupt the examination by making
any unnecessary objections or state-
ments on the record.

(g) Following completion of the ex-
amination of a witness, such witness
may make a statement on the record,
and that person’s counsel may, on the
record, question the witness to enable
the witness to clarify any of the
witness’s answers or to offer other evi-
dence.

(h) The Board or any Member author-
ized by the Board shall take all meas-
ures necessary to regulate the course
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of an investigative proceeding to avoid
delay and prevent or restrain obstruc-
tionist or contumacious conduct or
contemptuous language.

(i) If the Board or any Member au-
thorized by the Board finds that coun-
sel for a witness, or other representa-
tive, has refused to comply with his or
her directions, or has engaged in ob-
structionism or contumacy, the Board
or Member authorized by the Board
may thereupon take action as the cir-
cumstances may warrant.

(j) Witnesses appearing voluntarily
do not have a right to have counsel
present during questioning, although
the Board or Member authorized by the
Board, in consultation with the Office
of the General Counsel, may permit a
witness appearing on a voluntary basis
to be accompanied by an attorney or
non-attorney representative.

§1708.110 Multiple interests.

(a) If counsel representing a witness
appears in connection with a safety in-
vestigation, counsel shall state on the
record all other persons or entities
counsel represents in that investiga-
tion.

(b) When counsel does represent more
than one person or entity in a safety
investigation, counsel shall inform the
Investigating Officer(s) and each client
of counsel’s possible conflict of interest
in representing that client.

(c) When an Investigating Officer(s),
or the Board, as the case may be, in
consultation with the Board’s General
Counsel, has concrete evidence that the
presence of an attorney representing
multiple interests would obstruct or
impede the safety investigation, the In-
vestigating Officer(s) or the Board may
prohibit that attorney from being
present during testimony.

(d) The Board shall issue a written
statement of the reasons supporting a
decision to exclude counsel under this
section within five working days fol-
lowing exclusion. The Board shall also
delay the safety investigation for a
reasonable period of time to permit re-
tention of new counsel.

§1708.111 Sequestration of witnesses.

(a) Witnesses shall be sequestered
during interviews, or during the taking
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of testimony, unless otherwise per-
mitted by the Investigating Officer(s)
or by the Board, as the case may be.

(b) No witness, or counsel accom-
panying any such witness, shall be per-
mitted to be present during the exam-
ination of any other witness called in
such proceeding, unless permitted by
the Investigating Officer(s) or the
Board, as the case may be.

§1708.112 Appearance and practice be-
fore the Board.

(a) Counsel appearing before the
Board or the Investigating Officer(s)
must conform to the standards of eth-
ical conduct required of practitioners
before the Courts of the United States.

(b) The Board may suspend or deny,
temporarily or permanently, the privi-
lege of appearing or practicing before
the Board in any way to a person who
is found:

(1) Not to possess the requisite quali-
fications to represent others; or

(2) To have engaged in unethical or
improper professional conduct; or

(3) To have engaged in obstruc-
tionism or contumacy before the
Board; or

(4) To be otherwise not qualified.

(c) Obstructionist or contumacious
conduct in an investigation before the
Board or the Investigating Officer(s)
will be grounds for exclusion of any
person from such safety investigation
proceedings and for summary suspen-
sion for the duration of the investiga-
tion.

(d) At the time of the finding the
Board shall issue a verbal or written
statement of the reasons supporting a
decision to suspend or exclude counsel
for obstructionism or contumacy.

(e) A witness may have a reasonable
amount of time to retain replacement
counsel if original counsel is suspended
or excluded.

§1708.113 Right to submit statements.

At any time during the course of an
investigation, any person may submit
documents, statements of facts, or
memoranda of law for the purpose of
explanation or further development of
the facts and circumstances relevant to
the safety matter under investigation.

§1708.115

§1708.114 Official transcripts.

(a) Official transcripts of witness tes-
timony, whether or not compelled by
subpoena to appear before a Board safe-
ty investigation, shall be recorded ei-
ther by an official reporter or by any
other person or means designated by
the Investigating Officer(s) or the
Board’s General Counsel.

(b) Such witness, after completing
the compelled testimony, may file a re-
quest with the Board’s General Counsel
to procure a copy of the official tran-
script of that witness’s testimony. The
General Counsel shall rule on the re-
quest, and may deny for good cause.

(c) Good cause for denying a
witness’s request to procure a tran-
script may include, but shall not be
limited to, the protection of a trade se-
cret, non-disclosure of confidential or
proprietary business information, secu-
rity-sensitive operational or vulner-
ability information, safety privileged
information, or the integrity of Board
investigations.

(d) Whether or not a request is made,
the witness and his or her attorney
shall have the right to inspect the offi-
cial transcript of the witness’s own tes-
timony, in the presence of the Inves-
tigating Officer(s) or his designee, for
purposes of conducting errata review.

(e) Transcripts of testimony are oth-
erwise considered confidential and
privileged safety information, and in
no case shall a copy or any reproduc-
tion of such transcript be released to
any other person or entity, except as
provided in paragraph (b) above or as
required under the Freedom of Infor-
mation Act or the Government in the
Sunshine Act, or any procedures or re-
quirements contained in Board regula-
tions issued pursuant to those Acts.

§1708.115 Final report of safety inves-
tigation.

(a) The Board will complete a final
report of the safety investigation fully
setting forth the Board’s findings and
conclusions.

(b) The final report of the safety in-
vestigation is confidential and pro-
tected by the safety privilege, and is
therefore not releasable.

(c) The Board, in its discretion, may
sanitize the final report of the safety
investigation by redacting confidential
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