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NCPC for submission to Congress. The 
EIS for the proposed legislation shall 
be included as part of the formal trans-
mittal of NCPC’s legislative proposal 
to Congress. 

(b) The requirements of this section 
shall not apply to legislation Congress 
directs NCPC to prepare. 

Subpart G—Dispute Resolution 

§ 601.28 Dispute resolution. 

Any disputes arising under this part, 
shall be resolved, unless otherwise oth-
erwise provided by law or regulation by 
the parties through interagency, good 
faith negotiations starting at the 
working levels of each agency, and if 
necessary, by elevating such disputes 
within the respective Agencies. If reso-
lution at higher levels is unsuccessful, 
the parties may participate in medi-
ation. 

§ 601.29 [Reserved] 
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§ 602.1 Purpose. 

This part contains the rules the Na-
tional Capital Planning Commission 
(NCPC or Commission) shall follow in 
processing third party Requests for 
Records concerning the activities of 

the NCPC under the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 552, as 
amended. Requests made by a U.S. cit-
izen or an individual lawfully admitted 
for permanent residence to access his 
or her own records under the Privacy 
Act, 5 U.S.C. 522a are processed under 
this part and in accordance with part 
603 of Title 1 of the Code of Federal 
Regulations (CFR) to provide the 
greatest degree of access while safe-
guarding an individual’s personal pri-
vacy. Information routinely provided 
to the public as part of regular NCPC 
activity shall be provided to the public 
without regard to this part. 

§ 602.2 Policy. 

(a) It is the NCPC’s policy to facili-
tate the broadest possible availability 
and dissemination of information to 
the public through use of the NCPC’s 
Web site, www.ncpc.gov, and physical 
distribution of materials not available 
electronically. The NCPC staff shall be 
available to assist the public in obtain-
ing information formally by using the 
procedures herein or informally in a 
manner not inconsistent with the rule 
set forth in this part. 

(b) To the maximum extent possible, 
the NCPC shall make available agency 
Records of interest to the public that 
are appropriate for disclosure. 

§ 602.3 Definitions. 

For purposes of this part, the fol-
lowing definitions shall apply: 

Act and FOIA mean the Freedom of 
Information Act, 5 U.S.C. 552, as 
amended. 

Adverse Determination or Determina-
tion shall include a determination to 
withhold, in whole or in part, Records 
requested in a FOIA Request; the fail-
ure to respond to all aspects of a Re-
quest; the determination to deny a re-
quest for a Fee Waiver; or the deter-
mination to deny a request for expe-
dited processing. The term shall also 
encompass a challenge to NCPC’s de-
termination that Records have not 
been described adequately, that there 
are no responsive Records, or that an 
adequate Search has been conducted. 

Agency Record or Record means any 
documentary material which is either 
created or obtained by a federal agency 
(Agency) in the transaction of Agency 
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business and under Agency control. 
Agency Records may include without 
limitation books; papers; maps; charts; 
plats; plans; architectural drawings; 
photographs and microfilm; machine 
readable materials such as magnetic 
tape, computer disks and electronic 
data storage devices; electronic records 
including email messages; and audio-
visual material such as still pictures, 
sound, and video recordings. This defi-
nition generally does not cover records 
of Agency staff that are created and 
maintained primarily for a staff mem-
ber’s convenience, exempt from Agency 
creation or retention requirements, 
and withheld from distribution to 
other Agency employees for their offi-
cial use. 

Confidential Commercial Information 
means commercial or financial infor-
mation obtained by the NCPC from a 
Submitter that may be protected from 
disclosure under Exemption 4 of the 
FOIA. Exemption 4 of the FOIA pro-
tects trade secrets and commercial or 
financial information obtained from a 
person which information is privileged 
or confidential. 

Controlled Unclassified Information 
means unclassified information that 
does not meet the standards for Na-
tional Security Classification under 
Executive Order 13536, as amended, but 
is pertinent to the national interests of 
the United States or to the important 
interests of entities outside the federal 
government, and under law or policy 
requires protection from unauthorized 
disclosure, special handling safeguards, 
or prescribed limits on exchange or dis-
semination. 

Commercial Use Request means a FOIA 
Request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the Requester or the 
person on whose behalf the Request is 
made. 

Direct Costs means those expenditures 
that the NCPC incurs in searching for, 
duplicating, and reviewing documents 
to respond to a FOIA Request. Direct 
Costs include, for example, the salary 
of the employee performing the work 
(the basic rate of pay for the employee 
plus 16 percent of the rate to cover ben-
efits) and the cost of operating dupli-
cating machinery. Direct Costs do not 

include overhead expenses such as 
costs of space, and heating or lighting 
the facility in which the Records are 
stored. 

Duplication means the process of 
making a copy of a document nec-
essary to respond to a FOIA Request in 
a form that is reasonably usable by a 
Requester. Copies can take the form of, 
among others, paper copy, audio-visual 
materials, or machine readable docu-
ments (i.e., computer disks or elec-
tronic data storage devices). 

Educational Institution means a pre-
school, a public or private elementary 
or secondary school, an institution of 
undergraduate higher education, an in-
stitution of graduate higher education, 
an institution of professional edu-
cation, and an institution of vocational 
education, which operates a program or 
programs of scholarly research. To be 
classified in this category, a Requester 
must show that the Request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
records are not sought for a commer-
cial use but are sought to further 
scholarly research. 

Expedited Processing means giving a 
FOIA Request priority because a Re-
quester has shown a compelling need 
for the Records. 

Fee Waiver means a waiver in whole 
or in part of fees if a Requester can 
demonstrate that certain statutory re-
quirements are satisfied including that 
the information is in the public inter-
est and is not requested primarily for 
commercial purposes. 

FOIA Public Liaison means an NCPC 
official who is responsible for assisting 
in reducing delays, increasing trans-
parency and understanding the status 
of Requests, and assisting in the reso-
lution of disputes. 

FOIA Request or Request means a 
written Request made by an entity or 
member of the public for an Agency 
Record submitted via the U.S. Postal 
Service mail or other delivery means 
to include without limitation elec-
tronic-mail (email) or facsimile. 

Frequently Requested Documents 
means documents that have been Re-
quested at least three times under the 
FOIA. It also includes documents the 
NCPC anticipates would likely be the 
subject of multiple Requests. 



113 

National Capital Planning Commission § 602.3 

Multi-track Processing means placing 
requests in multiple tracks based on 
the amount of work or time (or both) 
needed to process the request. Simple 
Requests requiring relatively minimal 
work and/or review are placed in one 
processing track, more complex Re-
quests are placed in one or more other 
tracks, and expedited Requests are 
placed in a separate track. Requests in 
each track are processed on a first-in/ 
first-out basis. 

Noncommercial Scientific Institution 
means an institution that is not oper-
ated for commerce, trade or profit, but 
is operated solely for the purpose of 
conducting scientific research the re-
sults of which are not intended to pro-
mote any particular product or indus-
try. To be in this category, a Requester 
must show that the Request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
Records are not sought for commercial 
use but are sought to further scientific 
research. 

Privacy Act Request means, in accord-
ance with NCPC’s Privacy Act Regula-
tions (1 CFR part 603) a written (paper 
copy with an original signature) re-
quest made by an individual for infor-
mation about himself/herself that is 
contained in a Privacy Act system of 
records. The Privacy Act applies only 
to U.S. citizens and aliens lawfully ad-
mitted for permanent residence such 
that only individuals satisfying these 
criteria may make Privacy Act Re-
quests. 

Reading Room Materials means 
Records, paper or electronic, that are 
required to be made available to the 
public under 5.U.S.C. 552(a)(2) as well as 
other Records that the NCPC, at its 
discretion, makes available to the pub-
lic for inspection and copying without 
requiring the filing of a FOIA Request. 

Representative of the News Media 
means any person or entity that gath-
ers information of potential interest to 
a segment of the population, uses his/ 
her/its editorial skills to turn raw ma-
terial into a distinct work, and distrib-
utes that work to an audience. News 
media entities include television or 
radio stations broadcasting to the pub-
lic at large; publishers of periodicals 
that qualify as disseminators of news 
and make their products available for 

purchase or subscription by the general 
public; and alternative media to in-
clude electronic dissemination through 
telecommunication (internet) services. 
To be in this category, a Requester 
must not be seeking the Requested 
Records for a commercial use. A Free-
lance Journalist is a Representative of 
the News Media who is able to dem-
onstrate a solid basis for expecting 
publication through a news organiza-
tion, even though not actually em-
ployed by that news organization. A 
publication contract or past evidence 
of a specific freelance assignment from 
a news organization may indicate a 
solid basis for expecting publication. 

Requester means an entity or member 
of the public submitting a FOIA Re-
quest. 

Requester Category means one of the 
five categories NCPC places Requesters 
in for the purpose of determining 
whether the Requester will be charged 
for Search, Review and Duplication, 
and includes Commercial Use Requests, 
Educational Institutions, Noncommer-
cial Scientific Institutions, Represent-
atives of the News Media, and all other 
Requesters. 

Review means the examination of 
Records to determine whether any por-
tion of the located Record is eligible to 
be withheld. It also includes processing 
any Records for disclosure, i.e., doing 
all that is necessary to excise the 
record and otherwise prepare the 
Record for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

Search means the process of looking 
for material, by manual or electronic 
means that is responsive to a FOIA Re-
quest. The term also includes page-by- 
page or line-by-line identification of 
material within documents. 

Submitter means any person or entity 
outside the federal government from 
whom the NCPC directly or indirectly 
obtains commercial or financial infor-
mation. The term includes, among oth-
ers, corporations, banks, state and 
local governments, and agencies of for-
eign governments who provide informa-
tion to the NCPC. 

Unusual Circumstances means, for 
purposes of § 602.7(c), and only to the 
extent reasonably necessary to the 
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proper processing of a particular Re-
quest: 

(1) The need to Search for and collect 
the Requested Agency Records from es-
tablishments that are separate from 
the Commission’s offices; 

(2) The need to Search for, collect 
and appropriately examine and Review 
a voluminous amount of separate and 
distinct Agency Records which are de-
manded in a single Request; or 

(3) The need for consultation with an-
other Agency having a substantial in-
terest in the determination of the 
FOIA Request. 

Workday means a regular Federal 
workday. It does not include Satur-
days, Sundays, and legal public holi-
days. 

§ 602.4 Information available without a 
FOIA Request. 

(a) The NCPC shall maintain an elec-
tronic library at www.ncpc.gov that 
makes Reading Room Materials capa-
ble of production in electronic form 
available for public inspection and 
downloading. The NCPC shall also 
maintain an actual public reading 
room containing Reading Room Mate-
rials incapable of production in elec-
tronic form at NCPC’s offices. The ac-
tual reading room shall be available for 
use on Workdays during the hours of 
9:00 a.m. to 4:00 p.m. Requests for ap-
pointments to review Reading Room 
Materials in the actual public reading 
room should be directed to the NCPC’s 
Information Resources Specialist iden-
tified on the NCPC Web site 
(www.ncpc.gov). 

(b) The following types of Records 
shall be available routinely without re-
sort to formal FOIA Request proce-
dures unless such Records fall within 
one of the exemptions listed at 5 U.S.C. 
552(b) of the Act: 

(1) Commission agendas; 
(2) Plans and supporting documenta-

tion submitted by applicants to the 
Commission to include environmental 
and historic preservation reports pre-
pared for a plan or project; 

(3) Executive Director’s Rec-
ommendations; 

(4) Commission Memoranda of Ac-
tion; 

(5) Transcripts of Commission pro-
ceedings; 

(6) The Comprehensive Plan for the 
National Capital: Federal Elements 
and other plans prepared by the NCPC; 

(7) Federal Capital Improvements 
Plan for the National Capital Region 
following release of the President’s 
Budget; 

(8) Policies adopted by the Commis-
sion; 

(9) Correspondence between the Com-
mission and the Congress, other federal 
and local government agencies, and the 
public; and 

(10) Frequently Requested Docu-
ments. 

§ 602.5 FOIA Request requirements. 

(a) The NCPC shall designate a Chief 
Freedom of Information Act Officer 
who shall be authorized to grant or 
deny any Request for a Record of the 
NCPC. 

(b) Requests for a Record or Records 
that is/are not available in the actual 
or electronic reading rooms shall be di-
rected to the Chief Freedom of Infor-
mation Act Officer. 

(c) All FOIA Requests shall be made 
in writing. If sent by U.S. mail, Re-
quests should be sent to NCPC’s official 
business address contained on the 
NCPC Web site. If sent via email, they 
should be directed to FOIA@ncpc.gov. 
To expedite internal handling of FOIA 
Requests, the words Freedom of Infor-
mation Act Request shall appear 
prominently on the transmittal enve-
lope or the subject line of a Request 
sent via email or facsimile. 

(d) The FOIA Request shall: 
(1) State that the Request is made 

pursuant to the FOIA; 
(2) Describe the Agency Record(s) Re-

quested in sufficient detail including, 
without limitation, any specific infor-
mation known such as date, title or 
name, author, recipient, or time frame 
for which you are seeking Records, to 
enable the NCPC personnel to locate 
the Requested Agency Records; 

(3) State, pursuant to the fee sched-
ule set forth in § 602.14, a willingness to 
pay all fees associated with the FOIA 
Request or the maximum fee the Re-
quester is willing to pay to obtain the 
Requested Records, unless the Re-
quester is seeking a Fee Waiver or 
placement in a certain Requester Cat-
egory; 
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