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Miscellaneous Agencies § 426.205 

the agency must inform the requester 
what additional information is needed 
or why the request is otherwise insuffi-
cient. Requesters who are attempting 
to reformulate or modify such a re-
quest may discuss their request with 
the FOIA Public Liaison. 

§ 426.204 Responsibility for responding 
to requests. 

(a) In general. In determining which 
records are responsive to a request, an 
agency ordinarily will include only 
records in its possession as of the date 
that it begins its search. If any other 
date is used, the agency must inform 
the requester of that date. A record 
that is excluded from the requirements 
of the FOIA pursuant to 5 U.S.C. 552(c), 
is not considered responsive to a re-
quest. 

(b) Authority to grant or deny requests. 
The Chief FOIA Officer or designee is 
authorized to grant or to deny any re-
quests for records. 

(c) Consultation, referral, and coordina-
tion. When reviewing records in re-
sponse to a request, the Commission 
will determine whether another agency 
of the Federal Government is better 
able to determine whether the record is 
exempt from disclosure under the 
FOIA. As to any such record, the Com-
mission will proceed in one of the fol-
lowing ways: 

(1) Consultation. When records origi-
nated within the Commission, but con-
tain within them information of inter-
est to another agency or other Federal 
Government office, the Commission 
will typically consult with that other 
entity prior to making a release deter-
mination. 

(2) Referral. When the Commission be-
lieves that a different agency is best 
able to determine whether to disclose 
the record, the Commission typically 
should refer the responsibility for re-
sponding to the request regarding that 
record to that agency. Ordinarily, the 
agency that originated the record is 
presumed to be the best agency to 
make the disclosure determination. 
Whenever an agency refers any part of 
the responsibility for responding to a 
request to another agency, it must doc-
ument the referral, maintain a copy of 
the record that it refers, and notify the 
requester of the referral, the name of 

the agency, and the FOIA agency con-
tact. 

(3) Coordination. The standard refer-
ral procedure is not appropriate where 
disclosure of the identity of the agency 
to which the referral would be made 
could harm an interest protected by an 
applicable exemption, such as the ex-
emptions that protect personal privacy 
or national security interests. In such 
instances, in order to avoid harm to an 
interest protected by an applicable ex-
emption, the agency that received the 
request should coordinate with the 
originating agency to seek its views on 
the disclosability of the record. The re-
lease determination for the record that 
is the subject of the coordination 
should then be conveyed to the re-
quester by the agency that originally 
received the request. 

(d) Timing of response to consultations 
and referrals. All consultations and re-
ferrals received by the Commission will 
be handled according to the date that 
the first agency received the perfected 
FOIA request. 

§ 426.205 Timing of responses to re-
quests. 

(a) In general. The Commission ordi-
narily will respond to requests accord-
ing to their order of receipt. The fol-
lowing timing and steps are the normal 
process: 

(1) Acknowledgment. The Commission 
will provide an acknowledgment notice 
with an individualized tracking num-
ber, the date of receipt of the request, 
a confirmation of a waiver or reduction 
of fees (if requested), and a summary of 
the records requested to each requester 
within 10 working days after receiving 
a request that has all of the requisite 
information. 

(2) Response time. Ordinarily, the 
Commission shall have 20 work days 
from when a request is received to de-
termine whether to grant or deny a re-
quest for records. The 20-day time pe-
riod shall not be tolled by the Commis-
sion except that the Commission may: 

(i) Make one reasonable demand to 
the requester for clarifying informa-
tion about the request and toll the 20- 
day time period while awaiting the 
clarifying information; or 

(ii) Notify the requester of the fee as-
sessment for the request and toll the 
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20-day time period while awaiting the 
requester’s response. 

(3) Appeal. The Commission will 
make a decision with respect to an ap-
peal of a full or partial denial of a re-
quest for records within 20 work days 
after receipt of the appeal. 

(b) Multi-Track processing. The Com-
mission uses a multi-track system to 
process FOIA requests, so that a FOIA 
request is processed based on its com-
plexity. Each request will be assigned 
to the Standard, Complex, or Expedited 
track. 

(1) Standard Track. Requests that are 
routine and require little search time, 
review, or analysis are assigned to the 
Standard Track. The Commission will 
respond to these requests in the order 
in which they are received and make 
every effort to respond no later than 20 
working days after receipt of the re-
quest. 

(2) Complex Track. Requests that are 
non-routine are assigned to the Com-
plex Track if the response may be volu-
minous; requires an unusually high 
level of effort for search, review, or du-
plication; or causes an undue disrup-
tion to the day-to-day activities of the 
Commission in carrying out its statu-
tory responsibilities. The requester 
will be notified if the request is as-
signed to the Complex Track and will 
be given an estimate of the time for re-
sponse. The Commission will respond 
to Complex Track requests as soon as 
practicable, and may discuss with the 
requester the possibility of reformu-
lating the request to reduce processing 
time. 

(3) Expedited Track. Requests for ex-
pedited processing that meet the stand-
ards set forth in paragraph (c) of this 
section, will be assigned to the Expe-
dited track. In such cases, the process 
described in paragraph (c) will be fol-
lowed. 

(c) Expedited processing. A request for 
expedited processing must accompany 
the initial request for records, and the 
request should be clearly marked ‘‘Ex-
pedited Processing Requested.’’ It must 
be a certified, written statement of 
compelling need for expedited proc-
essing, stating that the facts are true 
and correct. The Commission shall de-
cide whether to grant the request with-
in 10 calendar days of its receipt, and 

shall notify the requester in writing. If 
the Commission grants this request, 
then the Commission will give the ex-
pedited request priority over non-expe-
dited requests and shall process it as 
soon as practicable. Denials of expe-
dited processing requests can be ap-
pealed using the same procedures as de-
nials of other FOIA requests. In deter-
mining whether processing should be 
expedited, the Chief FOIA Officer may 
consider whether: 

(1) Failure to obtain the requested 
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to a person’s life or phys-
ical safety; 

(2) With respect to a request made by 
a person primarily engaged in dissemi-
nating information, there is an ur-
gency to inform the public about ac-
tual or alleged Federal Government ac-
tivity; or 

(3) A reasonable expectation of an 
imminent loss of a substantial due 
process right. 

(d) Unusual circumstances. If the Com-
mission determines that ‘‘unusual cir-
cumstances’’ exist, as that term is de-
fined in the FOIA, the time limits for 
responding to requests and appeals 
may be extended by no more than 10 
work days by providing written notice 
of the extension to the requester. The 
requester will be given an opportunity 
to limit the scope of the request or to 
arrange with the Commission an alter-
native time frame for processing the 
request. A FOIA Officer shall include 
with the notice of extension a brief 
statement of the reason for the exten-
sion, the date the FOIA Officer expects 
to make a determination, and the 
availability of the FOIA Public Liaison 
to assist the requester, and the re-
quester’s right to seek dispute resolu-
tion services from the Office of Govern-
ment Information Services (OGIS) of 
the National Archives and Records Ad-
ministration. 

§ 426.206 Response to requests. 

(a) Acknowledgements of requests. The 
Commission will send an acknowledge-
ment of the request in writing and as-
sign it an individualized tracking num-
ber if it will take longer than 10 work-
ing days to process. Upon request, the 
Commission will provide an estimated 
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