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Subpart A—Asylum and
Withholding of Removal

§1208.1 General.

(a) Applicability—(1) In general. Unless
otherwise provided in this chapter V,
this subpart A shall apply to all appli-
cations for asylum under section 208 of
the Act or for withholding of deporta-
tion or withholding of removal under
section 241(b)(3) of the Act, or under
the Convention Against Torture,
whether before an asylum officer or an
immigration judge, regardless of the
date of filing. For purposes of this
chapter V, withholding of removal
shall also mean withholding of deporta-
tion under section 243(h) of the Act, as
it appeared prior to April 1, 1997, except
as provided in §1208.16(d). Such applica-
tions are hereinafter referred to as
“asylum applications.” The provisions
of this part shall not affect the finality
or validity of any decision made by a
district director, an immigration
judge, or the Board of Immigration Ap-
peals in any such case prior to April 1,
1997. No asylum application that was
filed with a district director, asylum
officer, or immigration judge prior to
April 1, 1997, may be reopened or other-
wise reconsidered under the provisions
of this part except by motion granted
in the exercise of discretion by the
Board of Immigration Appeals, an im-
migration judge, or an asylum officer
for proper cause shown. Motions to re-
open or reconsider must meet the re-
quirements of sections 240(c)(6) and
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(¢)(7) of the Act, and 8 CFR parts 1003
and 1103, where applicable.

(2) Commonwealth of the Northern Mar-
iana Islands. The provisions of this sub-
part A shall not apply prior to January
1, 2030, to an alien physically present in
or arriving in the Commonwealth of
the Northern Mariana Islands seeking
to apply for asylum. No application for
asylum may be filed prior to January 1,
2030, pursuant to section 208 of the Act
by an alien physically present in or ar-
riving in the Commonwealth of the
Northern Mariana Islands. Effective on
the transition program effective date,
the provisions of this subpart A shall
apply to aliens physically present in or
arriving in the CNMI with respect to
withholding of removal under section
241(b)(3) of the Act and withholding and
deferral of removal under the Conven-
tion Against Torture.

(b) Training of asylum officers. The Di-
rector of International Affairs shall en-
sure that asylum officers receive spe-
cial training in international human
rights law, nonadversarial interview
techniques, and other relevant national
and international refugee laws and
principles. The Director of Inter-
national Affairs shall also, in coopera-
tion with the Department of State and
other appropriate sources, compile and
disseminate to asylum officers infor-
mation concerning the persecution of
persons in other countries on account
of race, religion, nationality, member-
ship in a particular social group, or po-
litical opinion, torture of persons in
other countries, and other information
relevant to asylum determinations,
and shall maintain a documentation
center with information on human
rights conditions.

(c) Particular social group. For pur-
poses of adjudicating an application for
asylum under section 208 of the Act or
an application for withholding of re-
moval under section 241(b)(3) of the
Act, a particular social group is one
that is based on an immutable or fun-
damental characteristic, is defined
with particularity, and is recognized as
socially distinct in the society at ques-
tion. Such a particular social group
cannot be defined exclusively by the al-
leged persecutory acts or harm and
must also have existed independently
of the alleged persecutory acts or harm

8 CFR Ch. V (1-1-24 Edition)

that forms the basis of the claim. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on ac-
count of membership in a particular so-
cial group consisting of or defined by
the following circumstances: past or
present criminal activity or associa-
tion (including gang membership);
presence in a country with generalized
violence or a high crime rate; being the
subject of a recruitment effort by
criminal, terrorist, or persecutory
groups; the targeting of the applicant
for criminal activity for financial gain
based on perceptions of wealth or afflu-
ence; interpersonal disputes of which
governmental authorities were un-
aware or uninvolved; private criminal
acts of which governmental authorities
were unaware or uninvolved; past or
present terrorist activity or associa-
tion; past or present persecutory activ-
ity or association; or, status as an
alien returning from the United States.
This list is nonexhaustive, and the sub-
stance of the alleged particular social
group, rather than the precise form of
its delineation, shall be considered in
determining whether the group falls
within one of the categories on the list.
No alien shall be found to be a refugee
or have it decided that the alien’s life
or freedom would be threatened based
on membership in a particular social
group in any case unless that person
first articulates on the record, or pro-
vides a basis on the record for deter-
mining, the definition and boundaries
of the alleged particular social group.
A failure to define, or provide a basis
for defining, a formulation of a par-
ticular social group before an immaigra-
tion judge shall waive any such claim
for all purposes under the Act, includ-
ing on appeal. Any waived claim on
this basis shall not serve as the basis
for any motion to reopen or reconsider
for any reason, including a claim of in-
effective assistance of counsel unless
the alien complies with the procedural
requirements for such a motion and
demonstrates that counsel’s failure to
define, or provide a basis for defining, a
formulation of a particular social
group was both not a strategic choice
and constituted egregious conduct.

(d) Political opinion. For purposes of
adjudicating an application for asylum
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under section 208 of the Act or an ap-
plication for withholding of removal
under section 241(b)(3) of the Act, a po-
litical opinion is one expressed by or
imputed to an applicant in which the
applicant possesses an ideal or convic-
tion in support of the furtherance of a
discrete cause related to political con-
trol of a State or a unit thereof. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on ac-
count of a political opinion defined
solely by generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
cause against such organizations re-
lated to efforts by the State to control
such organizations or behavior that is
antithetical to or otherwise opposes
the ruling legal entity of the State or
a legal sub-unit of the State. A person
who has been forced to abort a preg-
nancy or to undergo involuntary steri-
lization, or who has been persecuted for
failure or refusal to undergo such a
procedure or for other resistance to a
coercive population control program,
shall be deemed to have been per-
secuted on account of political opinion,
and a person who has a well-founded
fear that he or she will be forced to un-
dergo such a procedure or subject to
persecution for such failure, refusal, or
resistance shall be deemed to have a
well-founded fear of persecution on ac-
count of political opinion.

(e) Persecution. For purposes of adju-
dicating an application for asylum
under section 208 of the Act or an ap-
plication for withholding of removal
under section 241(b)(3) of the Act, per-
secution requires an intent to target a
belief or characteristic, a severe level
of harm, and the infliction of a severe
level of harm by the government of a
country or by persons or an organiza-
tion that the government was unable
or unwilling to control. For purposes of
evaluating the severity of the level of
harm, persecution is an extreme con-
cept involving a severe level of harm
that includes actions so severe that
they constitute an exigent threat. Per-
secution does not encompass the gener-
alized harm that arises out of civil,
criminal, or military strife in a coun-
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try, nor does it encompass all treat-
ment that the United States regards as
unfair, offensive, unjust, or even un-
lawful or unconstitutional. It does not
include intermittent harassment, in-
cluding brief detentions; threats with
no actual effort to carry out the
threats, except that particularized
threats of a severe harm of immediate
and menacing nature made by an iden-
tified entity may constitute persecu-
tion; or, non-severe economic harm or
property damage, though this list is
nonexhaustive. The existence of gov-
ernment laws or policies that are unen-
forced or infrequently enforced do not,
by themselves, constitute persecution,
unless there is credible evidence that
those laws or policies have been or
would be applied to an applicant per-
sonally.

(f) Nexus. For purposes of adjudi-
cating an application for asylum under
section 208 of the Act or an application
for withholding of removal under sec-
tion 241(b)(3) of the Act, the Attorney
General, in general, will not favorably
adjudicate the claims of aliens who
claim persecution based on the fol-
lowing 1list of nonexhaustive cir-
cumstances:

(1) Interpersonal animus or retribu-
tion;

(2) Interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue;

(3) Generalized disapproval of, dis-
agreement with, or opposition to crimi-
nal, terrorist, gang, guerilla, or other
non-state organizations absent expres-
sive behavior in furtherance of a dis-
crete cause against such organizations
related to control of a State or expres-
sive behavior that is antithetical to
the State or a legal unit of the State;

(4) Resistance to recruitment or coer-
cion by guerilla, criminal, gang, ter-
rorist or other non-state organizations;

(5) The targeting of the applicant for
criminal activity for financial gain
based on wealth or affluence or percep-
tions of wealth or affluence;

(6) Criminal activity;

(7) Perceived, past or present, gang
affiliation; or,

(8) Gender.
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(g) Evidence based on stereotypes. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of re-
moval under section 241(b)(3) of the
Act, evidence offered in support of such
an application which promotes cultural
stereotypes about a country, its inhab-
itants, or an alleged persecutor, includ-
ing stereotypes based on race, religion,
nationality, or gender, shall not be ad-
missible in adjudicating that applica-
tion, provided that nothing in this
paragraph shall be construed as prohib-
iting the submission of evidence that
an alleged persecutor holds
stereotypical views of the applicant.

[64 FR 8487, Feb. 19, 1999, as amended at 74
FR 55741, Oct. 28, 2009; 85 FR 23904, Apr. 30,
2020; 85 FR 80394, Dec. 11, 2020]

§1208.2 Jurisdiction.

(a) U.S. Citicenship and Immigration
Services (USCIS). (1) Except as provided
in paragraph (b) or (c) of this section,
USCIS shall have initial jurisdiction
over:

(i) An asylum application filed by an
alien physically present in the United
States or seeking admission at a port-
of-entry; and

(ii) Interviews provided in accordance
with section 235(b)(1)(B)(ii) of the Act
to further consider the application for
asylum of an alien, other than a stow-
away, found to have a credible fear of
persecution or torture in accordance
with 8 CFR 208.30(f) and retained by
USCIS, or referred to USCIS by an im-
migration judge pursuant to §§ 1003.42
of this chapter and 1208.30, after the
immigration judge has vacated a nega-
tive credible fear determination. Inter-
views to further consider applications
for asylum under this paragraph
(a)(1)(ii) are governed by the proce-
dures provided for under 8 CFR 208.9.
Further consideration of an asylum ap-
plication filed by a stowaway who has
received a positive credible fear deter-
mination will be under the jurisdiction
of an immigration judge pursuant to
paragraph (c) of this section.

(2) USCIS shall also have initial ju-
risdiction over credible fear determina-
tions under 8 CFR 208.30 and reasonable
fear determinations under 8 CFR 208.31.

(b) Jurisdiction of Immigration Court in
general. Immigration judges shall have

8 CFR Ch. V (1-1-24 Edition)

exclusive jurisdiction over asylum ap-
plications filed by an alien who has
been served a Form I-221, Order to
Show Cause; Form I-122, Notice to Ap-
plicant for Admission Detained for a
Hearing before an Immigration Judge;
or Form I-862, Notice to Appear, after
the charging document has been filed
with the Immigration Court. Immigra-
tion judges shall also have jurisdiction
over any asylum applications filed
prior to April 1, 1997, by alien crew-
members who have remained in the
United States longer than authorized,
by applicants for admission under the
Visa Waiver Pilot Program, and by
aliens who have been admitted to the
United States under the Visa Waiver
Pilot Program. Immigration judges
shall also have the authority to review
reasonable fear determinations re-
ferred to the Immigration Court under
§1208.31, and credible fear determina-
tions referred to the Immigration
Court under §1208.30.

(c) Certain aliens not entitled to pro-
ceedings under section 240 of the Act—(1)
Asylum applications and withholding of
removal applications only. After Form I-
863, Notice of Referral to Immigration
Judge, has been filed with the Immi-
gration Court, an immigration judge
shall have exclusive jurisdiction over
any asylum application filed on or
after April 1, 1997, by:

(i) An alien crewmember who:

(A) Is an applicant for a landing per-
mit;

(B) Has been refused permission to
land under section 252 of the Act; or

(C) On or after April 1, 1997, was
granted permission to land under sec-
tion 2562 of the Act, regardless of wheth-
er the alien has remained in the United
States longer than authorized;

(ii) An alien stowaway who has been
found to have a credible fear of perse-
cution or torture pursuant to the pro-
cedures set forth in subpart B of this
part;

(iii) An alien who is an applicant for
admission pursuant to the Visa Waiver
Program under section 217 of the Act,
except that if such an alien is an appli-
cant for admission to the Common-
wealth of the Northern Mariana Is-
lands, then he or she shall not be eligi-
ble for asylum prior to January 1, 2030;
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