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SOURCE: 87 FR 13124, Mar. 9, 2022, unless 
otherwise noted. 

§ 768.1 Providing equitable relief. 
(a) If the Farm Service Agency 

(Agency or FSA) determines that a 
borrower is not in compliance with 
Agency loan requirements in this chap-
ter, the Agency may consider equitable 
relief as specified in this section: 

(1) Requirements. After determination 
that a borrower is in noncompliance 
with loan program requirements in this 
chapter, the Agency may provide equi-
table relief to a borrower if it is deter-
mined that the borrower: 

(i) Acted in good faith; and 
(ii) Relied on a material action, ad-

vice, or non-action from an Agency of-
ficial to the detriment of the bor-
rower’s operation or the action ap-
proved by the Agency official resulted 
in the borrower becoming noncompli-
ant with the loan program require-
ments in this chapter. 

(2) Determination. The material ac-
tion, advice, or response from an Agen-
cy official under paragraph (a)(1) of 
this section must be documented, un-
less the Agency official with authority 
to grant equitable relief determines 
that documentation is not reasonably 
available. Notwithstanding any delega-
tions in this chapter, only the Sec-
retary, FSA Administrator, Deputy 
Administrator for Farm Loan Pro-
grams, or any other official within U.S. 
Department of Agriculture (USDA) spe-
cifically designated by the Secretary, 
may make the determination for the 
Agency to grant equitable relief and 
must document the basis for that de-
termination. 

(3) Relief. If the borrower meets the 
requirements in paragraph (a)(1) of this 
section, the Agency may provide to a 
borrower either or both of the fol-
lowing forms of equitable relief: 

(i) The borrower may choose to keep 
loans at current rates or other terms 
received in association with the loan 
which was determined to be noncompli-
ant; or 

(ii) The borrower may receive other 
equitable relief for the loan as the 
Agency determines to be appropriate. 

(4) Conditions. As a condition of re-
ceiving relief, the Agency may require 
the borrower to take actions to remedy 

the noncompliance, provided the bor-
rower agrees those actions do not ad-
versely affect the long-term viability 
of the borrower’s operation. 

(b) A determination or action of the 
Agency under this section is final and 
not subject to administrative appeal or 
judicial review. 

§ 768.2 [Reserved] 

PART 769—FARM LOAN PRO-
GRAMS RELENDING PROGRAMS 

Subpart A—Highly Fractionated Indian 
Land Loan Program 

Sec. 
769.101 Purpose. 
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769.103 Eligibility requirements of the inter-

mediary lender. 
769.104 Requirements of the ultimate recipi-

ent. 
769.105 Authorized loan purposes. 
769.106 Limitations. 
769.107 Rates and terms. 
769.108 Security requirements for HFIL 

loans and ultimate recipients. 
769.109 Intermediary lender’s application. 
769.110 Letter of conditions. 
769.111 Loan approval and obligating funds. 
769.120 Loan closing. 
769.121 Maintenance and monitoring of 

HFIL revolving fund. 
769.122 Loan servicing. 
769.123 Transfer and assumption. 
769.124 Appeals. 
769.125 Exceptions. 

Subpart B—Heirs’ Property Relending 
Program 

769.150 Purpose. 
769.151 Abbreviations and definitions. 
769.152 Eligibility requirements of the inter-

mediary. 
769.153 Eligibility requirements of the ulti-

mate recipient. 
769.154 Authorized loan purposes. 
769.155 Loan limitations. 
769.156 Rates and terms. 
769.157 Intermediary’s relending plan. 
769.158 Intermediary’s loan application. 
769.159 Processing loan applications. 
769.160 Letter of conditions. 
769.161 Loan agreements. 
769.162 Security. 
769.163 Loan closing. 
769.164 Post award requirements. 
769.165 Loan servicing. 
769.166 Transfers and assumptions. 
769.167 Appeals. 
769.168 Exceptions. 
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AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989, and 
25 U.S.C. 488. 

SOURCE: 80 FR 74970, Dec. 1, 2015, unless 
otherwise noted. 

Subpart A—Highly Fractionated 
Indian Land Loan Program 

§ 769.101 Purpose. 

(a) This part contains regulations for 
loans made by the Agency to eligible 
intermediary lenders and applies to 
intermediary lenders and ultimate re-
cipient involved in making and serv-
icing Highly Fractionated Indian Land 
(HFIL) loans. 

(b) The purpose of the HFIL Loan 
Program is to establish policies and 
procedures for a revolving loan fund 
through intermediary lenders for the 
purchase of HFIL by a Native Amer-
ican tribe, tribal entity, or member of 
either. 

§ 769.102 Abbreviations and definitions 

(a) Abbreviations. The following ab-
breviations are used in this part: 

BIA—The Department of the Interior’s 
Bureau of Indian Affairs (BIA). 

HFIL—Highly Fractionated Indian 
Land. 

(b) Definitions. The following defini-
tions are used in this part: 

Administrator means the head of the 
Farm Service Agency or designee. 

Highly Fractionated Indian Land 
(HFIL) means for the purpose of this 
part only, Highly Fractionated Indian 
Land is undivided interests held by 
four or more individuals as a result of 
ownership or original allotments pass-
ing by state laws of intestate succes-
sion for multiple generations. 

Indian Country land, communities, and 
allotments means the following: 

(1) All land within the limits of any 
Indian reservation under the jurisdic-
tion of the U.S. Government, notwith-
standing the issuance of any patent, 
and, including rights-of-way running 
through the reservation, 

(2) All dependent Indian communities 
within the borders of the United States 
whether within the original or subse-
quently acquired territory thereof, and 
whether within or without the limits of 
a state, and 

(3) All Indian allotments, the Indian 
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same; or 

(4) All land, communities, and allot-
ments that meet the definition of 18 
U.S.C. 1151. 

Intermediary lender means the entity 
requesting or receiving HFIL loan 
funds for establishing a revolving fund 
and relending to ultimate recipients. 

Intermediary relending agreement 
means the signed agreement between 
FSA and the intermediary that speci-
fies the terms and conditions of the 
HFIL loan. 

Native American tribe means the fol-
lowing: 

(1) An Indian tribe recognized by the 
U.S. Department of the Interior; or 

(2) A community in Alaska incor-
porated by the U.S. Department of the 
Interior pursuant to the Indian Reorga-
nization Act. 

Revolving funds means a fund that 
has two types of deposit accounts, one 
of which will be HFIL funds from FSA 
and the other will be comprised of re-
payments of loans from the ultimate 
recipients, interest earned on funds in 
the account and cash, or other short- 
term marketable assets that the inter-
mediary lender chooses to deposit. Re-
volving funds are not considered Fed-
eral funds. 

Tribal entity means an eligible entity 
established pursuant to the Indian Re-
organization Act. 

Ultimate recipient means Native 
American tribe, tribal entity, or mem-
ber of either that receives a loan from 
an intermediary lender’s HFIL revolv-
ing fund. 

Undivided interest means a common 
interest in the whole parcel of land 
that is owned by two or more people. 
Owners of undivided interest do not 
own a specific piece of a parcel of land; 
rather they own a percentage interest 
in the whole. 

§ 769.103 Eligibility requirements of 
the intermediary lender. 

(a) Eligible entity types. The types of 
entities that may become an inter-
mediary lender are: 

(1) Private and Tribal operated non-
profit corporations; 
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(2) Public agencies—Any State or 
local government, or any branch or 
agency of such government having au-
thority to act on behalf of that govern-
ment, borrow funds, and engage in ac-
tivities eligible for funding under this 
part; 

(3) Indian tribes or tribal corpora-
tions; or 

(4) Lenders who are subject to credit 
examination and supervision by an ac-
ceptable State or Federal regulatory 
agency. 

(b) Intermediary lender requirements. 
The intermediary lender must: 

(1) Have the legal authority nec-
essary for carrying out the proposed 
loan purposes and for obtaining, giving 
security for, and repaying the proposed 
loan; 

(2) Have a record of successful lend-
ing in Indian Country and knowledge 
and experience working with the BIA. 
The Agency will assess the applicant 
staff’s training and experience in lend-
ing in Indian Country based on recent 
experience in loan making and serv-
icing with loans that are similar in na-
ture to the HFIL program. If consult-
ants will be used, FSA will assess the 
staff’s experience in choosing and su-
pervising consultants; and 

(3) Have an adequate assurance of re-
payment of the loan based on the fiscal 
and managerial capabilities of the pro-
posed intermediary lender. 

(c) The Intermediary Relending Agree-
ment. The intermediary lender and the 
Agency will enter into an Intermediary 
Relending Agreement, satisfactory to 
the Agency based on: 

(1) Loan documentation requirements 
including planned application forms, 
security instruments, and loan closing 
documents; 

(2) List of proposed fees and other 
charges it will assess the ultimate re-
cipients; 

(3) The plan for relending the loan 
funds. The plan must have sufficient 
detail to provide the Agency with a 
complete understanding of the com-
plete mechanics of how the funds will 
get from the intermediary lender to 
the ultimate recipient. Included in the 
plan are the service area, eligibility 
criteria, loan purposes, rates, terms, 
collateral requirements, a process for 
addressing environmental issues on 

property to be purchased, limits, prior-
ities, application process, analysis of 
new loan requests, and method of dis-
bursement of the funds to the ultimate 
recipient; 

(4) Loan review plans that specify 
how the intermediary lender will re-
view the loan request from the ulti-
mate recipient and make an eligibility 
determination; 

(5) An explanation of the inter-
mediary lender’s established internal 
credit review process; and 

(6) An explanation of how the inter-
mediary lender will monitor the loans 
to the ultimate recipients. 

§ 769.104 Requirements of the ultimate 
recipient. 

(a) Ultimate recipients must be indi-
vidual Tribal members, Tribes or eligi-
ble Tribal entities, with authority to 
incur the debt and carry out the pur-
pose of the loan. 

(b) The intermediary lender will 
make this determination in accordance 
with the Intermediary Relending 
Agreement. 

§ 769.105 Authorized loan purposes. 

(a) Intermediary lender. Agency HFIL 
loan funds must be placed in the 
intermediary’s HFIL revolving fund 
and used by the intermediary to pro-
vide direct loans to eligible ultimate 
recipients. 

(b) Ultimate recipient. Loans from the 
intermediary lender to the ultimate re-
cipient using the HFIL revolving fund: 

(1) Must be used to acquire and con-
solidate at least 50 percent of the high-
ly fractionated Indian land parcel and 
interests in the land. The interests in-
clude rights-of-way, water rights, ease-
ments, and other appurtenances that 
would normally pass with the land or 
are necessary for the proposed oper-
ation of the land located within the 
tribe’s reservation; 

(2) Must finance land that will be 
used for agricultural purposes during 
the term of the loan; 

(3) May be used to pay costs inci-
dental to land acquisition, including, 
but not limited to, title clearance, 
legal services, archeological or land 
surveys, and loan closing; and 

VerDate Sep<11>2014 09:18 Jun 25, 2024 Jkt 262018 PO 00000 Frm 00386 Fmt 8010 Sfmt 8010 Y:\SGML\262018.XXX 262018sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



377 

Farm Service Agency, USDA § 769.108 

(4) May be used to pay for the costs 
of any appraisal conducted in accord-
ance with this part. 

§ 769.106 Limitations. 
(a) Loan funds may not be used for 

any land improvement or development 
purposes, acquisition or repair of build-
ings or personal property, payment of 
operating costs, payment of finders’ 
fees, or similar costs, or for any pur-
pose that will contribute to excessive 
erosion of highly erodible land or to 
the conversion of wetlands to produce 
an agricultural commodity as specified 
in 7 CFR part 12. 

(b) The amount of loan funds used to 
acquire land may not exceed the cur-
rent market value of the land as deter-
mined by a current appraisal that 
meets the requirements as specified in 
7 CFR 761.7(b)(1). 

(c) Agency HFIL loan funds may not 
be used for payment of the 
intermediary’s administrative costs or 
expenses. The amount removed from 
the HFIL revolving fund for adminis-
trative costs in any year must be rea-
sonable, must not exceed the actual 
cost of operating the HFIL revolving 
fund and must not exceed the amount 
approved by the Agency in the inter-
mediary lender’s annual loan moni-
toring report. 

(d) No loan to an intermediary lender 
may exceed the maximum amount the 
intermediary can reasonably expect to 
lend to eligible ultimate recipients, 
based on anticipated demand for loans 
to consolidate fractioned interests and 
capacity of the intermediary to effec-
tively carry out the terms of the loan. 

§ 769.107 Rates and terms. 
(a) Loans made by the Agency to the 

intermediary lender will bear interest 
at a fixed rate as determined by the 
Administrator, but not less than 1 per-
cent per year over the term of the loan. 

(1) Interest rates charged by inter-
mediary lender to ultimate recipients 
on loans from the HFIL revolving fund 
will be negotiated between the inter-
mediary lender and ultimate recipient, 
but the rate must be within limits es-
tablished by the Intermediary Re-
lending Agreement. 

(2) The rate should normally be the 
lowest rate sufficient to cover the 

loan’s proportional share of the revolv-
ing fund’s debt service costs and ad-
ministrative costs. 

(b) No loan to an intermediary lender 
will be extended for a period exceeding 
30 years. Interest will be due annually 
but principal payments may be de-
ferred by the Agency. 

(1) Loans made by an intermediary 
lender to an ultimate recipient from 
the HFIL revolving fund will be sched-
uled for repayment over a term nego-
tiated by the intermediary lender and 
ultimate recipient but will not exceed 
30 years or the date of the end of the 
term of the HFIL loan, whichever is 
sooner. 

(2) The term of an HFIL loan must be 
reasonable and prudent considering the 
purpose of the loan, expected repay-
ment ability of the ultimate recipient, 
and the useful life of collateral, and 
must be within any limits established 
by the intermediary lender’s Inter-
mediary Relending Agreement. 

§ 769.108 Security requirements for 
HFIL loans and the ultimate recipi-
ents. 

(a) HFIL loans. Security for all loans 
to intermediaries must be such that 
the repayment of the loan is reason-
ably assured, taking into consideration 
the intermediary’s financial condition, 
Intermediary Relending Agreement, 
and management ability. The inter-
mediary is responsible to make loans 
to ultimate recipients in such a man-
ner that will fully protect the interest 
of the intermediary and the Govern-
ment. The Agency will require ade-
quate security, as determined by the 
Agency, to fully secure the loan, in-
cluding but not limited to the fol-
lowing: 

(1) Assignments of assessments, 
taxes, levies, or other sources of rev-
enue as authorized by law; 

(2) Investments and deposits of the 
intermediary; and 

(3) Capital assets or other property of 
the intermediary and its members. 

(b) Liens. In addition to normal secu-
rity documents, a first lien interest in 
the intermediary’s revolving fund ac-
count will be accomplished by a con-
trol agreement satisfactory to the 
Agency. The control agreement does 
not require the Agency’s signature for 
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withdrawals. The depository bank 
must waive its offset and recoupment 
rights against the depository account 
to the Agency and subordinate any 
liens it may have against the HFIL de-
pository bank account. 

(c) Ultimate recipient. Security for a 
loan from an intermediary lender’s 
HFIL revolving fund to an ultimate re-
cipient will be adequate to fully secure 
the loan as specified in the relending 
agreement. 

(1) The Agency will only require con-
currence in the intermediary lender’s 
security requirement for a specific loan 
when security for the loan from the 
intermediary lender to the ultimate re-
cipient will also serve as security for 
an Agency loan. 

(2) The ultimate recipient will take 
appropriate action to obtain and pro-
vide security for the loan. 

§ 769.109 Intermediary lender’s appli-
cation. 

(a) The application will consist of: 
(1) An application form provided by 

the Agency; 
(2) A draft Intermediary Relending 

Agreement and other evidence the 
Agency requires to show the feasibility 
of the intermediary lender’s program 
to meet the objectives of the HFIL 
Loan Program; and 

(3) Applications from intermediary 
lenders that already have an active 
HFIL loan may be streamlined by fil-
ing a new application and a statement 
that the new loan would be operated in 
accordance with the Intermediary Re-
lending Agreement on file for the pre-
vious loan. This statement may be sub-
mitted at the time of application in 
lieu of a new Intermediary Relending 
Agreement. 

(4) Documentation of the inter-
mediary lender’s ability to administer 
HFIL in accordance with this part; 

(5) Submission of a completed Agen-
cy application form; 

(6) Prior to approval of a loan or ad-
vance of funds, certification of whether 
or not the intermediary lender is delin-
quent on any Federal debt, including, 
but not limited to, Federal income tax 
obligations or a loan or loan guarantee 
or from another Federal agency. If de-
linquent, the intermediate lender must 
explain the reasons for the delin-

quency, and the Agency will take such 
written explanation into consideration 
in deciding whether to approve the 
loan or advance of funds; 

(7) Prior to approval of a loan or ad-
vance of funds, certification as to 
whether the intermediary lender has 
been convicted of a felony criminal vio-
lation under Federal law in the 24 
months preceding the date of applica-
tion. 

(8) Certification of compliance with 
the restrictions and requirements in 31 
U.S.C. 1352, and 2 CFR 200.450 and part 
418. 

(9) Certification to having been in-
formed of the collection options the 
Federal government may use to collect 
delinquent debt. 

(b) An intermediary lender that has 
received one or more HFIL loans may 
apply for and be considered for subse-
quent HFIL loans provided: 

(1) The intermediary lender is re-
lending all collections from loans made 
from its revolving fund in excess of 
what is needed for required debt serv-
ice, approved administration costs, and 
a reserve for debt service; 

(2) The outstanding loans of the 
intermediary lender’s HFIL revolving 
fund are performing; and 

(3) The intermediary lender is in 
compliance with all regulations and its 
loan agreements with the Agency. 

§ 769.110 Letter of conditions. 

(a) The Agency will provide the inter-
mediary lender a letter listing all re-
quirements for the loan. After review-
ing the conditions and requirements in 
the letter of conditions, the inter-
mediary lender must complete, sign, 
and return the form provided by the 
Agency indicating the intermediary 
lender’s intent to meet the conditions. 
If certain conditions cannot be met, 
the intermediary lender may propose 
alternate conditions in writing to the 
Agency. The Agency loan approval offi-
cial must concur with any changes 
made to the initially issued or pro-
posed letter of conditions prior to ac-
ceptance. The loan request will be 
withdrawn if the intermediary lender 
does not respond within 15 days. 

(b) At loan closing, the intermediary 
lender must certify that: 
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(1) No major changes have been made 
in the Intermediary Relending Agree-
ment except those approved in the in-
terim by the Agency; 

(2) All requirements of the letter of 
conditions have been met; and 

(3) There has been no material 
change in the intermediary lender or 
its financial condition since the 
issuance of the letter of conditions. If 
there have been changes, the inter-
mediary lender must explain the 
changes to the Agency. The changes 
may be waived, at the sole discretion of 
the Agency. 

§ 769.111 Loan approval and obligating 
funds. 

(a) Loan requests will be processed 
based on the date the Agency receives 
the application. Loan approval is sub-
ject to the availability of funds. 

(b) The loan will be considered ap-
proved for the intermediary lender on 
the date the signed copy of the obliga-
tion of funds document is mailed to the 
intermediary lender. 

§ 769.120 Loan closing. 

(a) Loan agreement. A loan agreement 
or supplement to a previous loan agree-
ment must be executed by the inter-
mediary lender and the Agency at loan 
closing for each loan setting forth, at a 
minimum, 

(1) The amount of the loan, the inter-
est rate, the term and repayment 
schedule, 

(2) The requirement to maintain a 
separate ledger and segregated account 
for the HFIL revolving fund; and 

(3) It agrees to comply with Agency 
reporting requirements. 

(b) Loan closing. Intermediary lenders 
receiving HFIL loans will be governed 
by this part, the loan agreement, the 
approved Intermediary Relending 
Agreement, security instruments, and 
any other conditions that the Agency 
requires on loans made from the ‘‘HFIL 
revolving fund.’’ The requirement ap-
plies to all loans made by an inter-
mediary lender to an ultimate recipi-
ent from the intermediary lender’s 
HFIL revolving fund for as long as any 
portion of the intermediary lender’s 
HFIL loan from the Agency remains 
unpaid. 

(c) Intermediary lender certification. 
The intermediary lender must include 
in their file a certification that: 

(1) The proposed ultimate recipient is 
eligible for the loan; 

(2) The proposed loan is for eligible 
purposes; and 

(3) The proposed loan complies with 
all applicable laws and regulations. 

§ 769.121 Maintenance and monitoring 
of HFIL revolving fund. 

(a) Maintenance of revolving fund. The 
intermediary lender must maintain the 
HFIL revolving fund until all of its 
HFIL obligations have been paid in 
full. All HFIL loan funds received by 
an intermediary lender must be depos-
ited into an HFIL revolving fund ac-
count. Such accounts must be fully 
covered by Federal deposit insurance 
or fully collateralized with U.S. Gov-
ernment obligations. All cash of the 
HFIL revolving fund must be deposited 
in a separate bank account or accounts 
so as not to be commingled with other 
financial assets of the intermediary 
lender. All money deposited in such 
bank account or accounts must be se-
curity assets of the HFIL revolving 
fund. Loans to ultimate recipients 
must be from the HFIL revolving fund. 

(1) The portion of the HFIL revolving 
fund that consists of Agency HFIL loan 
funds may only be used for making 
loans in accordance with § 769.105. The 
portion of the HFIL revolving fund 
that consists of repayments from ulti-
mate recipients may be used for debt 
service, reasonable administrative 
costs, or for making additional loans; 

(2) An intermediary lender may use 
revolving funds and HFIL loan funds to 
make loans to ultimate recipients 
without obtaining prior Agency con-
currence in accordance with the Inter-
mediary Relending Agreement; 

(3) Any funds in the HFIL revolving 
fund from any source that is not need-
ed for debt service, approved adminis-
trative costs, or reasonable reserves 
must be available for additional loans 
to ultimate recipients; 

(4) All reserves and other funds in the 
HFIL revolving loan fund not imme-
diately needed for loans to ultimate re-
cipients or other authorized uses must 
be deposited in accounts in banks or 
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other financial institutions. Such ac-
counts must be fully covered by Fed-
eral deposit insurance or fully 
collateralized with U.S. Government 
obligations, and will be interest bear-
ing. Any interest earned thereon re-
mains a part of the HFIL revolving 
fund; 

(5) If an intermediary lender receives 
more than one HFIL loan, it does not 
need to establish and maintain a sepa-
rate HFIL revolving loan fund for each 
loan; it may combine them and main-
tain only one HFIL revolving fund, un-
less the Agency requires separate HFIL 
revolving funds because there are sig-
nificant differences in the loan pur-
poses, Intermediary Relending Agree-
ment, loan agreements, or require-
ments for the loans; and 

(6) A reasonable amount of revolved 
funds must be used to create a reserve 
for bad debts. Reserves should be accu-
mulated over a period of years. The 
total amount should not exceed max-
imum expected losses, considering the 
quality of the intermediary lender’s 
portfolio of loans. Unless the inter-
mediary lender provides loss and delin-
quency records that, in the opinion of 
the Agency, justifies different 
amounts, a reserve for bad debts of 6 
percent of outstanding loans must be 
accumulated over 5 years and then 
maintained. 

(b) Loan monitoring reviews. The inter-
mediary lender must complete loan 
monitoring reviews, including annual 
and periodic reviews, and performance 
monitoring. 

(1) At least annually, the inter-
mediary lender must provide the Agen-
cy documents for the purpose of re-
viewing the financial status of the 
intermediary Lender, assessing the 
progress of utilizing loan funds, and 
identifying any potential problems or 
concerns. Non-regulated intermediary 
lenders must furnish audited financial 
statements at least annually. 

(2) At any time the Agency deter-
mines it is necessary, the intermediary 
lender must allow the Agency or its 
representative to review the operations 
and financial condition of the inter-
mediary lender. Upon the Agency re-
quests, the Intermediary must submit 
financial or other information within 

14 days unless the data requested is not 
available within that time frame. 

(c) Progress reports. Each inter-
mediary lender will be monitored by 
the Agency based on progress reports 
submitted by the intermediary lender, 
audit findings, disbursement trans-
actions, visitations, and other contact 
with the intermediary lender as nec-
essary. 

§ 769.122 Loan servicing. 
(a) Payments. Payments will be made 

to the Agency as specified in loan 
agreements and debt instruments. The 
funds from any extra payments will be 
applied entirely to loan principal. 

(b) Restructuring. The Agency may re-
structure the intermediary lender’s 
loan debt, if: 

(1) The Government’s interest will be 
protected; 

(2) The restructuring will be per-
formed within the Agency’s budget au-
thority; and 

(3) The loan objectives cannot be met 
unless the HFIL loan is restructured. 

(c) Default. In the event of monetary 
or non-monetary default, the Agency 
will take all appropriate actions to 
protect its interest, including, but not 
limited to, declaring the debt fully due 
and payable and may proceed to en-
force its rights under the loan agree-
ment or any other loan instruments re-
lating to the loan under applicable law 
and regulations, and commencement of 
legal action to protect the Agency’s in-
terest. The Agency will work with the 
intermediary lender to correct any de-
fault, subject to the requirements of 
paragraph (b) of this section. Violation 
of any agreement with the Agency or 
failure to comply with reporting or 
other program requirements will be 
considered non-monetary default. 

§ 769.123 Transfer and assumption. 
(a) All transfers and assumptions 

must be approved in advance in writing 
by the Agency. The assuming entity 
must meet all eligibility criteria for 
the HFIL Loan Program. 

(b) Available transfer and assumption 
options to eligible intermediary lend-
ers include the following: 

(1) The total indebtedness may be 
transferred to another eligible inter-
mediary lender on the same terms; or 
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(2) The total indebtedness may be 
transferred to another eligible inter-
mediary lender on different terms not 
to exceed the term for which an initial 
loan can be made. The assuming entity 
must meet all eligibility criteria for 
the HFIL Loan Program. 

(c) The transferor must prepare the 
transfer document for the Agency re-
view prior to the transfer and assump-
tion. 

(d) The transferee must provide the 
Agency with information required in 
the application as specified in § 769.109. 

(e) The Agency prepared assumption 
agreement will contain the Agency 
case number of the transferor and 
transferee. 

(f) The transferee must complete an 
application as specified in § 769.109(a). 

(g) When the transferee makes a cash 
down-payment in connection with the 
transfer and assumption, any proceeds 
received by the transferor will be cred-
ited on the transferor’s loan debt in 
order of maturity date. 

(h) The Administrator or designee 
will approve or decline all transfers 
and assumptions. 

§ 769.124 Appeals. 
Any appealable adverse decision 

made by the Agency may be appealed 
upon written request of the inter-
mediary as specified in 7 CFR part 11. 

§ 769.125 Exceptions. 
The Agency may grant an exception 

to any of the requirements of this part 
if the proposed change is in the best fi-
nancial interest of the Government and 
not inconsistent with the authorizing 
law or any other applicable law. 

Subpart B—Heirs’ Property 
Relending Program 

SOURCE: 86 FR 43393, Aug. 9, 2021, unless 
otherwise noted. 

§ 769.150 Purpose. 
(a) This subpart contains regulations 

for loans made by the Agency to eligi-
ble intermediaries that will make and 
service loans to ultimate recipients 
pursuant to requirements in this sub-
part. This subpart applies to inter-
mediaries, ultimate recipients, and 

other parties involved in making such 
loans. 

(b) The purpose of HPRP is to assist 
heirs with undivided ownership inter-
ests resolve ownership and succession 
issues on a farm that is owned by mul-
tiple owners. This purpose is achieved 
by providing loan funds to eligible 
intermediaries who will re-lend to indi-
viduals and entities for the purpose of 
developing and implementing a succes-
sion plan and to resolve title issues. 

(c) Intermediaries receiving HPRP 
loans must comply with this subpart, 
the HPRP loan agreement, the 
intermediary’s relending plan approved 
by the Agency, the HPRP loan docu-
ments and security instruments and 
any other conditions that the Agency 
may impose in making a loan. 

§ 769.151 Abbreviations and defini-
tions. 

Abbreviations and definitions used in 
this subpart are found in § 761.2 of this 
chapter. 

§ 769.152 Eligibility requirements of 
the intermediary. 

(a) Eligible entity types. Cooperatives, 
credit unions, and nonprofit organiza-
tions are eligible to participate as 
intermediaries. 

(b) Certification. The intermediary 
must be certified as a community de-
velopment financial institution under 
12 CFR 1805.201 to operate as a lender. 

(c) Citizenship. The applicant and the 
members of the intermediary must be a 
U.S. citizen or qualified alien (see 8 
U.S.C. 1641). Each intermediary must 
certify to the citizenship requirement 
in the HPRP loan application. 

(d) Experience. The intermediary 
must have: 

(1) The requisite experience and capa-
bility in making and servicing agricul-
tural and commercial loans that are 
similar in nature to HPRP. If consult-
ants will be used in the making and 
servicing of HPRP loans, the Agency 
will assess the intermediary’s experi-
ence in choosing and supervising con-
sultants based on information inter-
mediaries include in their application 
describing the particular lending func-
tions they typically rely on agents to 
fulfill and also describe their policies 
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and procedures for monitoring these 
agents; 

(2) The legal authority necessary to 
carry out the proposed loan purposes 
and to obtain, provide security for, and 
repay the proposed loan; and 

(3) Demonstrated ability and willing-
ness to repay the loan based on the 
intermediary’s financial condition, 
managerial capabilities, and other re-
sources. 

§ 769.153 Eligibility requirements of 
the ultimate recipient. 

(a) The eligibility requirements for 
the ultimate recipient are: 

(1) Ultimate recipients must be indi-
viduals or legal entities, with author-
ity to incur the debt and to resolve 
ownership and succession of a farm 
owned by multiple owners; 

(2) Individual ultimate recipients or 
members of entity ultimate recipients 
must be a family member or heir-at- 
law related by blood or marriage to the 
previous owner of the real property; 
and 

(3) The ultimate recipient must agree 
to complete a succession plan. 

(b) The intermediary will determine 
the eligibility of the applicant to be-
come the ultimate recipient in accord-
ance with the rules provided in this 
subpart and in accordance with the 
intermediary’s relending plan as ap-
proved by the Agency in the HPRP 
loan agreement. 

§ 769.154 Authorized loan purposes. 

(a) Loans to the intermediary. HPRP 
loan funds must be used by the inter-
mediary to provide direct loans to eli-
gible ultimate recipients according to 
the rules provided in this subpart and 
pursuant to the HPRP loan agreement 
approved by the Agency. 

(b) Loans to the ultimate recipients. 
HPRP loan funds: 

(1) Must be used to assist heirs with 
undivided ownership interests to re-
solve ownership and succession of a 
farm owned by multiple owners; 

(2) Must be sufficient to cover costs 
and fees associated with development 
and implementation of the succession 
plan, including closing costs (such as 
costs for preparing documents, apprais-
als, surveys, and title reports) and 

other associated legal services (such as 
fees incurred for mediation); and 

(3) May be used to purchase and con-
solidate fractional interests held by 
other heirs in jointly-owned property, 
and to purchase rights-of-way, water 
rights, easements, and other appur-
tenances that would normally pass 
with the property and are necessary for 
the proposed operation of the farm. 

§ 769.155 Loan limitations. 
(a) For each application period: 
(1) Loans to intermediaries will not 

exceed $5,000,000 to any intermediary; 
(2) Loans to ultimate recipients will 

not exceed the loan limit for a Direct 
Farm Ownership loan as specified in 
§ 761.8(a)(1)(i) of this chapter to any ul-
timate recipient. 

(b) Loans to the ultimate recipient 
may not be used: 

(1) For any land improvement, devel-
opment purpose, acquisition or repair 
of buildings, acquisition of personal 
property, payment of operating costs, 
payment of finders’ fees, or similar 
costs; 

(2) For any purpose that will con-
tribute to excessive erosion of highly 
erodible land or for the conversion of 
wetlands to produce an agricultural 
commodity as specified in 7 CFR part 
12; or 

(3) To resolve heirs’ property issues 
on property that will not be used, or 
has traditionally not been used, for 
production agricultural purposes. 

(c) The HPRP loan amount may not 
exceed the current market value of the 
land determined by an appraisal that 
meets the requirements specified in 
§ 761.7(b)(1) of this chapter; and 

(d) Intermediaries who receive HPRP 
funding are not permitted to charge 
the ultimate recipients for mediation 
services provided through grants re-
ceived under the Agency’s State Agri-
culture Mediation Program (part 785 of 
this chapter). 

§ 769.156 Rates and terms. 
(a) For loans to intermediaries: 
(1) The rate of interest for an HPRP 

loan will bear a fixed rate over the 
term of the loan of 1 percent or less as 
determined by the Administrator; 

(2) The repayment term for an HPRP 
loan will not exceed 30 years; and 
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(3) Annual payments will be estab-
lished. Interest will be due annually; 
however, principal payments may be 
deferred by the Agency. 

(b) Loans to the ultimate recipient 
from the HPRP revolving loan fund are 
required to have rates and terms clear-
ly and publicly disclosed to qualified 
ultimate recipients. 

(1) The interest rate for loans to ulti-
mate recipients will be set by the 
intermediary within the limits estab-
lished by the intermediary’s relending 
plan approved by the Agency. The rate 
should normally be the lowest rate suf-
ficient to cover the loan’s proportional 
share of the HPRP revolving loan 
fund’s debt service costs, reserve for 
bad debts, and administrative costs. 

(2) Loans made by an intermediary to 
an ultimate recipient will be scheduled 
for repayment over a term negotiated 
by the intermediary and ultimate re-
cipient; but in no case will the loan 
term exceed 30 years, unless otherwise 
specified by the Agency. 

§ 769.157 Intermediary’s relending 
plan. 

(a) The intermediary must submit a 
proposed relending plan which, once 
approved by the Agency, will be incor-
porated by reference as an attachment 
to the HPRP loan agreement. The re-
lending plan will explain in sufficient 
detail the mechanics of how the funds 
will be distributed from the inter-
mediary to the ultimate recipient. 

(b) The intermediary’s relending plan 
must include copies of the 
intermediary’s proposed application 
forms, loan documents and security in-
struments, and should include informa-
tion regarding: 

(1) The service area; 
(2) The proposed fees and other 

charges the intermediary will assess 
the ultimate recipients; 

(3) Eligibility criteria for the ulti-
mate recipient; 

(4) Authorized loan purposes; 
(5) Loan limitations; 
(6) Loan underwriting methods and 

criteria; 
(7) Loan rates and terms; 
(8) Security requirements; 
(9) The method of disbursement of 

the funds to the ultimate recipient; 

(10) The process for addressing envi-
ronmental issues on property to be pur-
chased; 

(11) The proposed process for review-
ing loan requests from ultimate recipi-
ents and making eligibility determina-
tions; 

(12) A description of the established 
internal credit review process; 

(13) The monitoring and servicing of 
loans distributed to the ultimate re-
cipients; 

(14) The amount that will be set aside 
to maintain a reserve for bad debts; 
and 

(15) A description of the requirements 
for maintaining adequate hazard insur-
ance, life insurance (for principals and 
key employees of the ultimate recipi-
ent), workmen’s compensation insur-
ance on ultimate recipients, flood in-
surance, and fidelity bond coverage. 

§ 769.158 Intermediary’s loan applica-
tion. 

(a) The intermediary’s loan applica-
tion will consist of: 

(1) An application form provided by 
the Agency; 

(2) A relending plan addressing the 
items in § 769.157; 

(3) A copy of the intermediary’s cer-
tification as a community development 
financial institution; 

(4) A signed form, to be provided by 
the Agency, assuring the 
intermediary’s compliance and contin-
ued compliance with Title IX of the 
Education Amendments of 1972 (20 
U.S.C. 1681–1688) and Title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d–1–2000d–7); 

(5) Other evidence the Agency re-
quires to determine that the inter-
mediary satisfies the eligibility re-
quirements in § 769.152, and that the 
intermediary’s proposed relending plan 
is feasible and meets the objectives of 
HPRP; 

(6) Documentation of the 
intermediary’s ability to administer 
the HPRP loan funds in accordance 
with this subpart; and 

(7) The name(s) of attorneys or any 
third parties involved with the applica-
tion process. 

(b) Prior to loan approval and ad-
vancing funds, the intermediary must 
certify that: 
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(1) The intermediary and its officers, 
or agents are not delinquent on any 
Federal debt, including, but not lim-
ited to, federal income tax obligations, 
federal loan or loan guarantee, or obli-
gation from another Federal agency. If 
delinquent, the intermediary must pro-
vide in writing the reasons for the de-
linquency, and the Agency will take 
this into consideration in deciding 
whether to approve the loan or advance 
of funds; 

(2) The intermediary and its officers 
have not been convicted of a felony 
criminal violation under Federal law in 
the 24 months preceding the date of the 
loan application; 

(3) The intermediary is in compliance 
with the restrictions and requirements 
in 31 U.S.C. 1352, limitation on use of 
appropriated funds to influence certain 
Federal contracting and financial 
transactions; 

(4) The intermediary has been in-
formed of the options by the Federal 
Government to collect delinquent debt; 
and 

(5) The intermediary, its officers, or 
agents are not debarred or suspended 
from participation in Government con-
tracts or programs. 

(c) An intermediary that has received 
one or more HPRP loans may apply for 
and be considered for subsequent HPRP 
loans provided: 

(1) The intermediary is relending all 
collections from loans made from its 
revolving fund in excess of what is 
needed for the required debt service re-
serve and approved administrative 
costs; 

(2) The outstanding loans of the 
intermediary’s HPRP revolving loan 
fund are performing; and 

(3) The intermediary is following all 
regulatory requirements and is com-
plying with the terms and conditions of 
its HPRP loan agreement(s) and the 
intermediary’s relending plan(s) ap-
proved by the Agency. 

(d) The Agency may require the 
intermediary to provide information 
relating to applications from ultimate 
recipients the intermediary has in 
process. 

§ 769.159 Processing loan applications. 
(a) Application dates. The opening and 

closing dates for the HPRP applica-

tions submission will be announced in 
FEDERAL REGISTER. 

(b) Intermediary loan application re-
view. After the closing date, the Agen-
cy will review applications from inter-
mediaries for compliance with the pro-
visions of this subpart. 

(c) Loan approval. Loan approval is 
subject to the availability of funds. 
The loan will be considered approved 
for the intermediary on the date the 
Agency signs the obligation of funds 
confirmation. 

(d) Preferences for loan funding. The 
Agency will fund eligible applications 
from intermediaries: 

(1) First, to those with not less than 
10 years’ experience serving socially 
disadvantaged farmers and ranchers 
that are located in states that have 
adopted a statute consisting of an en-
actment or adoption of the Uniform 
Partition of Heirs Property Act, as ap-
proved and recommended for enact-
ment in all States by the National Con-
ference of Commissioners on Uniform 
State Laws in 2010, that relend to own-
ers of heirs property (as defined by the 
Uniform Partition of Heirs Property 
Act); 

(2) Second, to those that have appli-
cations from ultimate recipients al-
ready in process, or that have a history 
of successfully relending previous 
HPRP funds; and 

(3) Multiple applications in the same 
priority tier, will be processed based by 
date of application received; and 

(4) Any remaining applications, after 
priority tiers 1 and 2 have be funded, 
will be funded in order of the date the 
application was received. 

(e) Current information required. Infor-
mation supplied by the intermediary in 
the loan application must be updated 
by the intermediary if the information 
is more than 90 days old at the time of 
loan closing. 

§ 769.160 Letter of conditions. 
(a) If the Agency approves a loan ap-

plication, the Agency will provide the 
intermediary with a letter of condi-
tions listing all requirements for the 
loan. 

(b) Immediately after reviewing the 
conditions and requirements in the let-
ter of conditions, the intermediary 
should complete, sign, and return the 
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form provided by the Agency indi-
cating the intermediary’s intent to 
meet the conditions. 

(1) If certain conditions cannot be 
met, the intermediary may propose al-
ternative conditions to the Agency. 

(2) The Agency loan approval official 
must concur with any changes made to 
the initially issued or proposed letter 
of conditions prior to loan approval. 

(c) The loan request will be consid-
ered withdrawn if the intermediary 
does not respond within 15 calendar 
days from the date the letter of condi-
tions was sent. 

§ 769.161 Loan agreements. 
(a) The HPRP loan agreement will 

specify the terms of each loan, such as: 
(1) The amount of the loan; 
(2) The interest rate; 
(3) The term and repayment schedule; 
(4) Any provisions for late charges; 
(5) The disbursement procedure; 
(6) Provisions regarding default; and 
(7) Fidelity insurance. 
(b) As a condition of receiving HPRP 

loan funds, the intermediary will 
agree: 

(1) To obtain written approval from 
the Agency prior to making any 
changes in the intermediary’s articles 
of incorporation, charter, or by-laws; 

(2) To maintain a separate ledger and 
segregated account for the HPRP re-
volving loan fund; 

(3) To comply with the Agency’s an-
nual reporting requirements in 
§ 769.164(g); 

(4) To obtain prior written approval 
from the Agency regarding all forms to 
be used for relending purposes, as well 
as the intermediary’s policy with re-
gard to the amount and security to be 
required; 

(5) To obtain written approval from 
the Agency prior to making any sig-
nificant changes in the proposed forms, 
security policy, or the intermediary’s 
relending plan; 

(6) To maintain the collateral 
pledged as security for the HPRP loan; 
and 

(7) To request demographics data 
from ultimate recipients on race, eth-
nicity, and gender. The response to the 
data request will be voluntary. The 
intermediary will maintain the infor-
mation when voluntarily submitted by 

the ultimate recipient. The inter-
mediary agrees to make this informa-
tion available when requested by FSA. 

§ 769.162 Security. 
(a) Loans to intermediaries. Security 

pledged to the Agency by inter-
mediaries must be sufficient to reason-
ably assure repayment of the loan, 
while taking into consideration the 
intermediary’s financial condition, the 
intermediary’s relending plan, and the 
intermediary’s management ability. 
The Agency will require adequate secu-
rity, as determined by the Agency, to 
fully secure the loan: 

(1) Primary security for HPRP loan 
will be in the form of a first lien upon 
the intermediary’s revolving loan fund 
and such accounts must be fully cov-
ered by Federal deposit insurance or 
fully collateralized with other securi-
ties in accordance with normal bank-
ing practices and all applicable State 
laws. The form of the control agree-
ment with the depository bank that 
will be used to perfect the Agency’s se-
curity interest in the depository ac-
counts used by the intermediary to 
maintain HPRP funds must be ap-
proved by the Agency. The control 
agreement will not require the Agen-
cy’s signature for withdrawals. Among 
other things, the intermediary must 
use a depository bank that agrees to 
waive its offset and recoupment rights 
against the depository account and 
subordinate any liens it may have 
against the HPRP depository account 
in favor of the Agency; 

(2) Additional security as needed, 
which includes, but is not limited to: 

(i) Assignments of assessments, 
taxes, levies, or other sources of rev-
enue as authorized by law; 

(ii) Financial assets of the inter-
mediary and its members; and 

(ii) Capital assets or other property 
of the intermediary and its members. 

(b) Loans to the ultimate recipient. The 
intermediary is responsible for obtain-
ing adequate security for all loans 
made to ultimate recipients from the 
HPRP revolving loan funds as specified 
in the HPRP loan agreement and 
intermediary’s relending plan. The 
Agency will only require concurrence 
with the intermediary’s proposed secu-
rity for a loan to an ultimate recipient 
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from the HPRP revolving loan fund if 
the proposed security will also serve as 
security for an unrelated Agency loan. 

§ 769.163 Loan closing. 

(a) HPRP loan documents and security 
instruments. At loan closing, the inter-
mediary will execute the HPRP loan 
agreement or supplemental loan agree-
ment, HPRP promissory note, the 
HPRP security agreement, the control 
agreement, and any other security in-
struments required by the Agency. 

(b) Intermediary certification. At loan 
closing, the intermediary must certify 
that: 

(1) No changes have been made in the 
intermediary’s relending plan except 
those approved in the interim by the 
Agency; 

(2) All requirements in the letter of 
conditions have been met; and 

(3) There has been no material 
change in the intermediary or its fi-
nancial condition since the issuance of 
the letter of conditions. If there have 
been changes, the intermediary must 
explain the changes to the Agency. The 
Agency will review the changes and re-
spond in writing prior to loan closing. 

§ 769.164 Post award requirements. 

(a) Applicability. Whenever this sub-
part imposes a requirement on loan 
funds from the HPRP revolving loan 
fund, the requirement will apply to all 
loans made by an intermediary to an 
ultimate recipient from the 
intermediary’s HPRP revolving loan 
fund for as long as any portion of the 
intermediary’s HPRP loan remains un-
paid. 

(b) Applicability for HPRP loan funds. 
Whenever this subpart imposes a re-
quirement on loans made by inter-
mediaries from HPRP loan funds, with-
out specific reference to the HPRP re-
volving loan fund, such requirement 
only applies to loans made by an inter-
mediary using HPRP loan funds, and 
will not apply to loans made from re-
volved funds. 

(c) File maintenance. In addition to in-
formation normally maintained by 
lenders in each loan file associated 
with a relending loan to an ultimate 
recipient, the intermediary must in-
clude a certification and supporting 

documentation in its file dem-
onstrating that: 

(1) The ultimate recipient is eligible 
for the loan; 

(2) The loan is for eligible purposes; 
and 

(3) The loan complies with all appli-
cable laws, regulations, and the 
intermediary’s HPRP loan agreement. 

(d) Maintenance of HPRP revolving 
loan fund. For as long as any part of an 
HPRP loan remains unpaid, the inter-
mediary must maintain the HPRP re-
volving loan fund in accordance with 
the requirements in paragraphs (d)(1) 
through (11) of this section: 

(1) All HPRP loan funds received by 
an intermediary must be deposited into 
the HPRP revolving loan fund. The 
intermediary may transfer additional 
assets into the HPRP revolving loan 
fund; 

(2) All cash of the HPRP revolving 
loan fund must be deposited in a sepa-
rate bank account or accounts; 

(3) The HPRP revolving loan fund 
must be segregated from other finan-
cial assets of the intermediary, and no 
other funds of the intermediary will be 
commingled with the HPRP revolving 
loan fund; 

(4) All moneys deposited in the HPRP 
revolving loan fund account or ac-
counts will be money from the HPRP 
revolving loan fund; 

(5) Loans to ultimate recipients are 
advanced from the HPRP revolving 
loan fund; 

(6) The receivables created by mak-
ing loans to ultimate recipients, the 
intermediary’s security interest in col-
lateral pledged by ultimate recipients, 
collections on the receivables, interest, 
fees, and any other income or assets 
derived from the operation of the 
HPRP revolving loan fund are a part of 
the HPRP revolving loan fund; 

(7) The portion of the HPRP revolv-
ing loan fund consisting of HPRP loan 
funds may only be used for making 
loans in accordance with § 769.154. The 
portion of the HPRP revolving loan 
fund that consists of revolved funds 
may be used for debt service reserve, 
approved administrative costs, or for 
making additional loans; 

(8) A reasonable amount of revolved 
funds must be maintained as a reserve 
for bad debts. The total amount should 
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not exceed maximum expected losses, 
considering the credit quality of the 
intermediary’s portfolio of loans. The 
amount of reserved funds proposed by 
the intermediary requires written con-
currence from the Agency. Unless the 
intermediary provides loss and delin-
quency records that, in the opinion of 
the Agency, justifies different 
amounts, a reserve for bad debts of 6 
percent of outstanding loans must be 
accumulated over 5 years and then 
maintained; and 

(9) Any funds in the HPRP revolving 
loan fund from any source that is not 
needed for debt service reserve, ap-
proved administrative costs, or reason-
able reserves must be available for ad-
ditional loans to ultimate recipients. 

(i) Funds may not be used for any in-
vestments in securities or certificates 
of deposit of over 30-day duration with-
out the Agency’s concurrence. 

(ii) The intermediary must make one 
or more loans to ultimate recipients 
within 6 months of any disbursement it 
receives from the Agency. If funds have 
been unused to make loans to ultimate 
recipients for 6 months or more, those 
funds will be returned to the agency 
unless the Agency provides a written 
exception based on evidence satisfac-
tory to the Agency that every effort is 
being made by the intermediary to uti-
lize the HPRP funding in conformance 
with HPRP objectives; 

(10) All reserves and other cash in the 
HPRP revolving loan fund that are not 
immediately needed for loans to ulti-
mate recipients or other authorized 
uses must be deposited in accounts in 
banks or other financial institutions. 
Such accounts must be fully covered by 
Federal deposit insurance or fully 
collateralized with other securities in 
accordance with normal banking prac-
tices and all applicable State laws. Any 
interest earned on the account remains 
a part of the HPRP revolving loan 
fund; and 

(11) If an intermediary receives more 
than one HPRP loan, it does not need 
to establish and maintain a separate 
HPRP revolving loan fund for each 
loan; it may combine them and main-
tain only one HPRP revolving loan 
fund. 

(e) Budgets and administrative costs. 
The intermediary must submit an an-

nual budget of proposed administrative 
costs for Agency approval. The annual 
budget should itemize cash income and 
cash out-flow. Projected cash income 
should consist of, but is not limited to, 
collection of principal repayment, in-
terest repayment, interest earnings on 
deposits, fees, and other income. Pro-
jected cash out-flow should consist of, 
but is not limited to, principal and in-
terest payments, reserve for bad debt, 
and an itemization of administrative 
costs to operate the HPRP revolving 
loan fund. 

(1) Proceeds received from the collec-
tion of principal repayment cannot be 
used for administrative expenses. 

(2) The amount removed from the 
HPRP revolving loan fund for adminis-
trative costs in any year must be rea-
sonable, must not exceed the actual 
cost of operating the HPRP revolving 
loan fund, including loan servicing and 
providing technical assistance, and 
must not exceed the amount approved 
by the Agency in the intermediary’s 
annual budget. 

(f) Loan monitoring reviews. The Agen-
cy may conduct loan monitoring re-
views, including annual and periodic 
reviews, and performance monitoring. 

(1) At least annually, the inter-
mediary must provide the Agency doc-
uments for reviewing the financial sta-
tus of the intermediary, assessing the 
progress of using loan funds, and iden-
tifying any potential problems or con-
cerns. Non-regulated intermediaries 
must furnish audited financial state-
ments at least annually. 

(2) The intermediary must allow the 
Agency or its representative to review 
the operations and financial condition 
of the intermediary upon the Agency’s 
request. The intermediary and its 
agents must provide access to all perti-
nent information to allow the Agency, 
or any party authorized by the Agency, 
to conduct such reviews. The inter-
mediary must submit financial or 
other information within 14 calendar 
days upon receipt of the Agency’s re-
quest, unless the data requested is not 
available within that time frame. Fail-
ure to supply the requested informa-
tion to the satisfaction of the Agency 
will constitute non-monetary default. 
The Agency may conduct reviews, in-
cluding on-site reviews, of the 
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intermediary’s operations and the op-
erations of any agent of the inter-
mediary, for the purpose of verifying 
compliance with Agency regulations 
and guidelines. These reviews may in-
clude, but are not limited to, audits of 
case files; interviews with owners, 
managers, and staff; audits of collat-
eral; and inspections of the 
intermediary’s and its agents under-
writing, servicing, and liquidation 
guidelines. 

(g) Annual monitoring reports. Each 
intermediary will be monitored by the 
Agency through annual monitoring re-
ports submitted by the intermediary. 
Annual monitoring reports must in-
clude a description of the use of loan 
funds, information regarding the acre-
age, the number of heirs both before 
and after loan was made, audit find-
ings, disbursement transactions, and 
any other information required by the 
Agency, as necessary. 

(h) Unused loan funds. If any part of 
the HPRP loan has not been used in ac-
cordance with the intermediary’s re-
lending plan within 3 years from the 
date of the HPRP loan agreement, the 
Agency may cancel the approval of any 
funds not delivered to the inter-
mediary. The Agency may also direct 
the intermediary to return any funds 
delivered to the intermediary that 
have not been used by that inter-
mediary in accordance with the 
intermediary’s relending plan. The 
Agency may, at its sole discretion, 
allow the intermediary additional time 
to use the HPRP loan funds. 

§ 769.165 Loan servicing. 
(a) Payments. The intermediary will 

make payments to the Agency as speci-
fied in the HPRP loan documents. All 
payments will be applied to interest 
first, any additional amount will be ap-
plied to principal. 

(b) Restructuring. The Agency may re-
structure the intermediary’s loan debt, 
if: 

(1) The loan objectives cannot be met 
unless the HPRP loan is restructured; 

(2) The Agency’s interest will be pro-
tected; and 

(3) The restructuring will be within 
the Agency’s budget authority. 

(c) Default. The Agency will work 
with the intermediary to correct any 

default, subject to the requirements of 
paragraph (b) of this section. In the 
event of monetary or non-monetary de-
fault, the Agency will take all appro-
priate actions to protect its interest, 
including, but not limited to, declaring 
the debt fully due and payable and may 
proceed to enforce its rights under the 
HPRP loan agreement, and any other 
loan instruments relating to the loan 
under applicable law and regulations, 
and commencement of legal action to 
protect the Agency’s interest. Viola-
tion of any agreement with the Agency 
or failure to comply with reporting or 
other HPRP requirements will be con-
sidered non-monetary default. 

§ 769.166 Transfers and assumptions. 

(a) All transfers and assumptions 
must be approved in advance by the 
Agency. The assuming entity must 
meet all eligibility criteria for HPRP. 

(b) Available transfer and assumption 
options to eligible intermediaries in-
clude: 

(1) The total indebtedness may be 
transferred to another eligible inter-
mediary on the same rates and terms; 
or 

(2) The total indebtedness may be 
transferred to another eligible inter-
mediary on different terms not to ex-
ceed the term for which an initial loan 
can be made. 

(c) The transferor must prepare the 
transfer document for the Agency’s re-
view prior to the transfer and assump-
tion. 

(d) The transferee must provide the 
Agency with information required in 
the application as specified in § 769.158. 

(e) The Agency’s approved form of 
the assumption agreement will for-
mally authorize the transfer and as-
sumption and will contain the Agency 
case number of the transferor and 
transferee. 

(f) When the transferee makes a cash 
down-payment in connection with the 
transfer and assumption, any proceeds 
received by the transferor will be cred-
ited on the transferor’s loan debt in 
order of maturity date. 

§ 769.167 Appeals. 

Any appealable adverse decision 
made by the Agency may be appealed 
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upon written request of the inter-
mediary as specified in 7 CFR part 11. 

§ 769.168 Exceptions. 
The Agency may grant an exception 

to any of the requirements of this sub-
part if the proposed change is in the 
best financial interest of the Govern-
ment and not inconsistent with the au-
thorizing law or any other applicable 
law. 

PART 770—INDIAN TRIBAL LAND 
ACQUISITION LOANS 

Sec. 
770.1 Purpose. 
770.2 Abbreviations and definitions. 
770.3 Eligibility requirements. 
770.4 Authorized loan uses. 
770.5 Loan limitations. 
770.6 Rates and terms. 
770.7 Security requirements. 
770.8 Use of acquired land. 
770.9 Appraisals. 
770.10 Servicing. 

AUTHORITY: 5 U.S.C. 301 and 25 U.S.C. 488. 

SOURCE: 66 FR 1567, Jan. 9, 2001, unless oth-
erwise noted. 

§ 770.1 Purpose. 
This part contains the Agency’s poli-

cies and procedures for making and 
servicing loans to assist a Native 
American tribe or tribal corporation 
with the acquisition of land interests 
within the tribal reservation or Alas-
kan community. 

§ 770.2 Abbreviations and definitions. 
(a) Abbreviations. 
FSA Farm Service Agency, an Agen-

cy of the United States Department of 
Agriculture, including its personnel 
and any successor Agency. 

ITLAP Indian Tribal Land Acquisi-
tion Program. 

USPAP Uniform Standards of Profes-
sional Appraisal Practice. 

(b) Definitions. 
Administrator is the head of the Farm 

Service Agency. 
Agency is Farm Service Agency 

(FSA). 
Appraisal is an appraisal for the pur-

poses of determining the market value 
of land (less value of any existing im-
provements that pass with the land) 

that meets the requirements of part 761 
of this chapter. 

Applicant is a Native American tribe 
or tribal corporation established pursu-
ant to the Indian Reorganization Act 
seeking a loan under this part. 

Loan funds refers to money loaned 
under this part. 

Native American tribe is: 
(1) An Indian tribe recognized by the 

Department of the Interior; or 
(2) A community in Alaska incor-

porated by the Department of the Inte-
rior pursuant to the Indian Reorganiza-
tion Act. 

Rental value for the purpose of rental 
value write-downs, equals the average 
actual rental proceeds received from 
the lease of land acquired under 
ITLAP. If there are no rental proceeds, 
then rental value will be based on mar-
ket data according to § 770.10(e)(4). 

Reservation is lands or interests in 
land within: 

(1) The Native American tribe’s res-
ervation as determined by the Depart-
ment of the Interior; or 

(2) A community in Alaska incor-
porated by the Department of the Inte-
rior pursuant to the Indian Reorganiza-
tion Act. 

Reserve is an account established for 
loans approved in accordance with reg-
ulations in effect prior to February 8, 
2001 which required that an amount 
equal to 10 percent of the annual pay-
ment be set aside each year until at 
least one full payment is available. 

Tribal corporation is a corporation es-
tablished pursuant to the Indian Reor-
ganization Act. 

[66 FR 1567, Jan. 9, 2001, as amended at 70 FR 
7167, Feb. 11, 2005; 72 FR 51990, Sept. 12, 2007] 

§ 770.3 Eligibility requirements. 
An applicant must: 
(a) Submit a completed Agency appli-

cation form; 
(b) Except for refinancing activities 

authorized in § 770.4(c), obtain an op-
tion or other acceptable purchase 
agreement for land to be purchased 
with loan funds; 

(c) Be a Native American tribe or a 
tribal corporation of a Native Amer-
ican tribe without adequate uncommit-
ted funds, based on Generally Accepted 
Accounting Principles, or another fi-
nancial accounting method acceptable 
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